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UNITED STATES OF AMERICA
Before the =
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 70222 / August 16, 2013

ADMINISTRATIVE PROCEEDING
File No. 3-13847

IN THE MATTER OF
MORGAN ASSET MANAGEMENT, INC, : _ ORDER APPROVING
MORGAN KEEGAN & COMPANY, INC,, : MODIFIED PLAN AND
JAMES C. KELSOE, JR, AND JOSEPH : SETTING FUND
THOMPSON WELLER, CPA . : ADMINISTRATOR

: BOND AMOUNT
RESPONDENTS.

L

On 3une 22,201 1'; the Commission issued a Corrected Order Making Findings and
imposing Remedial Sanctions and a Cease-and-Desist Order Pursuant to Section 15(b} of the
Secqritiés Exchange Act of 1934, Sections 203(e), 203(f), and 203(k) of the Investment Advisers.
~ Act of 1940, and Sections 9(b) and 9(f) of the Investment Company Act of 1940, and Imposing
Suspension Pursuant to Section 4C of the Securities Exchanée Act of 1934 and Rule
102(e)(1)(iii) of the Commission’s Rules of Practice (“Order”) against Morgan Asset
Management, Inc., Morgan Keegan & Company, Inc., James C. Kelsoe, Jr., and Joseph
Thompson Weller, CPA (“Respondents™) {(Exchange Act Rel. No. 64720 (June 22, 2011)).
Pursuant to the Order, Respondents paid a combined total of $100,300,000 in disgorgement,

prejudgment interest, and civil money penalties (the “Fair Fund”). The Order created the Fair

Fund for a distribution to harmed investors pursuant to Section 308(a) of the Sarbanes-Oxley Act
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of 2002, as amended. Pursilant to the Order, Morgan Keegan and Company, Inc. will pay all
reasonable costs and expenses of the distribution.

" On August 30, 2011, the Commission issued an order appointing A.B. Data, Ltd. (“A.B.
Data™) as the fund administrator to administer the distribution of the Fair Fund (Exchange Act
Rel. No.65227 (Aug. 30, 2011)). On April 3, 2013, pursuant to Rule 1103,17 C.F.R. §
201.1103, the Commission issued a Notice of Proposed Plan of Distribution and Opportunity for
Comment (the “Notice™) for the distribution of monies placed into the Fair Fund (Exchange Act

Rel. No. 69288 (April 3, 2013)). The Notice provided all interested parties thirty (30) days to

| sﬁbmit a comment on the proposed Plan of Distribution (the “Plan™). The Notice advised
interested parties that they could obtain a copy of the Plan by printing a copy ﬁ'orﬁ the
Commission’s public website or by submitting a written request to Anik A. Shah, United States
Securities and Exchange Commission, 100 F Street, NE, Washington, DC 20549-5631. All persons
who desired to comment on the Distribution Plan could submit their comments, in writing, no later
than May 3, 2013. Six comments were submitted, three within the thirty (30) day comment period
and three after.

After careful consideration, the Commission has concluded that the Plan should be
approved in accordance with the changes described below in Section 1L.B. The Commission has
further determined that the bond amount required under Rule 1105(c) will be set at $100,300,000

as provided in the Plan.
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A. Public Comments on the Plan

1. The John N. Bolus Letter

John N. Bolus wrote a letter on behalf of Regions Investment Management, Inc., f/k/a
Morgan Asset Management, Inc., and Morgan Keegan and Company, Inc. In his letter dated
May 3, 2013, Mr. Bolus requested that the Commission reconsider its decision not to waive the
requirement that the fund édnﬁnistrator, A.B. Data, obtain a bond pursuant to Rule 1 ldS(c), 17
C.F._R. § 201.1105(c).! In support of his reconsideration request, Mr. Bolus argued that “there

’ exist several layers of protection for the Fair Fund,” and cited ﬁvc (5) factors he believes the
Commission should consider.? Mr. Bolus argued that with the protections in place, the
approximate $200,000 annual cost of the bond th;t Morgan Keegan and Company, Inc. will havg

. to bear is “unnecessary” and “burdensome.”

The Commission has considered the five factors cited b}} Mr. Bolus and, for the reasons
below, good cause to waive the bond requirement has not been shown. Although we recogﬁize
that “positive pay” controls will be in place when the funds are held at Huntington to protect
against payment on una;uthorized checks, A.B. Data will have contro! over the distribution of
those checks, including but not limited to, their amounts and the identification of payees.

Protection of the full amount of the Fair Fund is an important consideration.

' Rule 1105(c) states that “the administrator shall be required to obtain a bond in the manner prescribed in 11 U.S.C. -
322, in an amount to be approved by the Commission. The cost of the bond may be paid for as a cost of
administration. The Commission may waive posting of a bond for good cause shown.”

2 The five factors cited by Mr. Bolus are: 1) A.B. Data will have “no custody, and only limited control, of the Fair

Fund”; 2) the Fair Fund will be held by the U.S. Treasury Department’s Bureau of the Public Debt (“BPD”) until

immediately prior to the distribution; 3) after transfer from BPD, the Fair Fund will be held at The Huntington

National Bank (“Huntington™), separate from Huntington’s assets; 4) checks and electronic transfers will be subject

to “positive pay” controls; and 5) Huntington and A.B. Data will maintain insurance and/or a financial institution
. bond that covers errors and omissions, malfeasance and fraud.




The errors and omissions insurance and/or other insurance coverage that Mr. Bolus cites
does not provide the same level of protection to investors that would be provided by a fund
administrator bond. First, the bond amount can be set to cover the entire amount of the Fair
Fund, thereby providing the most extensive protection against losses. A.B. Data’s insurance
coverage totals $50 million, which is less than half the amount of the Fair Fund and is subject to
claims from other parties to which A.B. Data provides services. Second, the fund administrator
bond provides protections to investors for errors resulting from negligence rather than the “gross
negligence” standard of most insurance. Third, a fund administrator bond provides the most

direct recovery for the Fair Fund. For instance, with bond coverage, the SEC makes a claim

. directly against the bond, and the bond provider would directly reimburse the Fair Fund for any

losses covered by the bond. The bond provider would then pursue a separate claim against the
fund administrator for reimbursement for payments made to the Fair Fund. In contrast, if the
Commission were to waive the bond requirement, a claim would have to be asserted against the
fund administrator, which could, in turn, file a claim against its errors and omissions coverage
for a reimbursement to the Fair Fund. The errors and omissions provider could deny the claim'
based on the myriad of policy exclusions, potentially resulting in litigation over whether the

policy covers the Fair Fund’s loss. Such a legal dispute would affect the timing and/or amount

of a recovery by the Fair Fund, thereby delaying or limiting distributions to harmed investors.

Finally, A.B. Data has obtained a commitment for a bond for this Fair Fund distribution at a cost
of approximately $200,000 annually. The relative cost of the bond as compared to the coverage
afforded (the full $100,300,000 Fair Fund) is not prohibitive and is a reasonable expense and

cost associated with the distribution. Pursuant to the Order, Morgan Keegan and Company, Inc.

will bear the cost of the bond. Therefore, the bond requirement will not reduce the amount of




money available to distribute to investors from the Fair Fund and will provide investors with the
fullest protection available. Because good cause has not been shown, the fund administrator

bond requirement is not waived.

2. Comments from the Office of the Secretary of the State of Mississippi

The Office of the Secretary of the State of Mississippi (“State Secretary”) submittéd three
comments on the Plan. The first comment proposed that paragraph thirty-five (35) of the Plan be
revised to require A.B. Data to submit to the states’ securities regulators involved in the states’
action against Morgan Asset Management, Inc. and Morgan Keegan & Company, Inc. (together,
“Morgan”) the same information regarding undelivered mailings that A.B. Data will submit to
Commission staff under the Plan. The State Secretary;s second comment requests that paragraph
thirty-six (36) of the Plan be revised to state that, since investors will not receive acknowledgement
of receipt of their claim, A.B. Data “highly recommends” that investors send claims by certified
mail, return receipt requested, or by some other method 'by which delivery can be confirmed, and
that investors keep a file copy of the claim form. The Commission has considered these comments,
and in response, paragraphs thirty-five (35) and thirty-six (36) of the Plan have been modified as
suggested.

Finally, the State Secretary proposed that paragraph fifty-four (54) be revised to require the
Commission staff to obtain authorization to disburse the Fair Fund from the Commission within
twenty (20) days of receiving and reviewing the payee list, and the Commission staff cause the
- transfer of funds to the escrow account within twenty (20) days of the Commission’s authoﬁzation
to disburse the Fair Fund. The time deadlines proposed are logistically impracticable. The plan

provides that all efforts will be coordinated to keep the time between the receipt of the funds and the
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transmittal process to a minimum. As a result, the Commission has not modified paragraph fifty-
four (54).

3. Comments Regarding the Plan Methodology

The Commission received comments regarding the Plan’s methodology from four
individuals. Dr. W. W. Mayer and Johnny Bowen each submitted a comment asking that the
Commission not adopt the methodology used by the States to distribute funds to injured investors, a
methodology referred to as “rising tide.” Since the Plan does not propose to use the rising tide
methodology for the Commission’s Fair Fund distribution, these comments are already resolved,
and do not need to be addressed further.

Steven Green, Ph.D., Senior Professor, University of Miami, Coral Gables, Florida, states in
his comment: “If I correctly understand this phrase within the proposed settlement ‘(without
regard to the cost basis for those shares)’, the claims paid under the Fair Fund will not reflect
actual investor losses in that two people who pull‘chased the same number of shares at two very
different prices and therefore had the same holdings on 1 January 2007 would receive the same
settlement even if their losses differed considerably. Such a method of calculation is manifestly -
unfair and only actual losses should be the basis for payment from the Fund.”

It is the practice of the Commission to compensate investors for harm caused by the
underlying securities law violations during the period of the violations. Under the circumstances
here, where it would be impractical to calculate precise investor losses due in part to a lack of
data about the funds’ actual net asset values during the period of violations, the Commission
selected the value of shareholders’ holdings as of January 1, 2007, as a reasonable proxy for
calculating invgstor harm. Accordingly, the Commission is not making any changes to the Plan

based on this comment. |
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Finally, William S. Little asked: “why is the computation of the distribution amount not

the same as the states fund?” In actuality, the Plan’s methodology is similar to the States’

- distribution methodology; however, the States’ plan differs in three principal respects. First, the

States’ plan covers a longer time period, from January 2007 through March 2008. This longer
period corresponds to the broader allegations of the States’ cases, which in addition to valuation,
also inciude allegations of misconduct concerning suitability, advertising, and marketing.
Second, the States’ plan implements a “bottom up”/“rising tide” approach that compensates
investors for 100% of their losses up to a certain threshold ($1,000 for the States’ plan) and then
on a pro rata basis for the remainder of losses. As a result, some investor loss computations
under the States’ plém will not be the same as the compensation calculations under the Plan.
Previously, the Commission concluded that pro rata compensation without the “bottom
up”/“rising tide” component is in the best interests of all harmed investors. Therefore, the Plan
did not include the “bottom up”/ “rising tide” component. Lastly, the Plan provides that
distributions made to any investor will be reduced by the amount of any distribution the investor
received from the States’ fund. For these reasons, the Commission will not make any changes to
the Plan based on this comment.

B. Modifications to the Plan

The following modifications have been made to the Plan:
e Paragraph thirty-five (35) of the Plan has been revised to require the fund
administrator to submit to the states’ securities regulators involved in the states’
action againsf Morgan the same information regarding undelivered mailings that the

fund administrator will submit to Commission staff under the Plan.




.

‘= ¢ Paragraph thirty-six (3 6) of the Plan has been revised to state that each notice sent by
‘the fund administrator will include language acivising claimants to send claims by
certified mail, retumn receipt requested, or by some other method by which delivery
can be confirmed, since confirmation of receipt will not be sent by the fund

' administrator.

C. The Bond Requirements of Rule 1105(c)

Rule 1105(c) provides:

Administrator to Post Bond. If the administrator is not a Commission employee, the
administrator shall be required to obtain a bond in the manner prescribed in 11 U.S.C
322, in an amount to be approved by the Commission. The cost of the bond may be paid

for as a cost of administration. The Commission may waive posting a bond for good
cause shown.

17 CF.R. §201.1105(c). Based on the facts describea above, good cause has not been shown for
. waiving the bond. The amount of the bond will be set at $100,300,000, which is the amount of
the Fair Fund.
| IIL.

Accordingly, I'T IS HEREBY ORDERED that:
A. Pursuant to Rule 1104, 17 C.F.R. § 201.1104, the Plan is modified as described above, and
approved with such modification; and
B. The fund administrator, A.B. Data, shall obtain a bond in the manner prescribed in Rule
1105(c) in the approved amount of $100,300,000. |

By the Commission. -,

R Utradtth . Mgl

' . o Elizabeth M. Murphy
e X Secretary



UNITED STATES OF AMERICA
Before the
SECURITIES_ AND EXCHANGE COMMISSION

INVESTMENT ADVISERS ACT OF 1940
Release No. 3684 / October 1, 2013

ADMINISTRATIVE PROCEEDING

File No. 3-15547

In the Matter of CORRECTED ORDER INSTITUTING
ADMINISTRATIVE PROCEEDINGS
BREWER INVESTMENT PURSUANT TO SECTION 203(e) OF THE
ADVISORS, LLC INVESTMENT ADVISERS ACT OF 1940,
' - MAKING FINDINGS, AND IMPOSING
Respondent. REMEDIAL SANCTIONS
I

The Securities and Exchange Commission (“Commission™) deems it appropriate and in the
public interest that public administrative proceedings be, and hereby are, instituted pursuant to
Section 203(e) of the Investment Advisers Act of 1940 (“Advisers Act”) against Brewer
Investment Advisors, LLC (“BIA” or “Respondent™).

1I.

In anticipation of the institution of these proceedings, Respondent has submitted an Offer
of Settlement (the “Offer”) which the Commission has determined to accept. Solely for the
purpose of these proceedings and any other proceedings brought by or on behalf of the
Commission, or to which the Commission is a party, and without admitting or denying the findings.
herein, except as to the Commission’s Jurisdiction over it and the subject matter of these
proceedings, and the findings contained in Section ITL.2 below, which are admitted, Respondent
consents to the entry of this Order Instituting Administrative Proceedings Pursuant to Section
203(e) of the Investment Advisers Act of 1940, Making Findings, and Imposing Remedial
Sanctions (“Order™), as set forth below.

IIIL.
_ On the basis of this Order and Respondent’s Offer, the Commission finds that:
1. From June 2009 through October 2010, BIA was engaged in the business of

advising others as to the advisability of investing in and purchasing securities, including
promissory notes. During that time, BIA was registered with the Commission as a registered

investment adviser.
/ of 70




2. On June 11, 2013, a judgment was entered by consent against BIA,
permanently enjoining it from future violations of Sections 5(a), 5(c) and 17(a) of the Securities
Act of 1933 (“Securities Act™), Section 10(b) of the Exchange Act and Rule 10b-5 thereunder and
Sections 206(1) and 206(2) of the Advisers Act, in the civil action entitled Securities and Exchange
Commission v. Steven Brewer, et al., Civil Action Number 10-cv-6932-BMM-AK, in the United
States District Court for the Northern District of Illinois.

3. The Commission’s complaint alleged that, from June 2009 through at least
the end of September 2010, BIA and Steven Brewer (“Brewer”), Adam Erickson (“Erickson”),
Brewer Investment Group, LLC (“BIG”™), and Brewer Financial Services, LLC (“BFS”), a
registered broker-dealer, participated in fraudulent, unregistered offerings of promissory notes
issued by FPA Limited (“FPA™), an Isle of Man company, in the aggregate amount of $5.6 million
to at least 74 investors. Through the fraudulent offerings, BIG and Brewer funneled cash to BIG
and one of its subsidiaries when the entities were under significant financial distress. The offering
materials that Defendants used for the offerings of FPA promissory notes (“FPA Notes™) failed to
disclose that over 90% of the proceeds would be disbursed at Brewer’s direction to BIG and then
to its wholly-owned subsidiaries. In addition, the offering materials misrepresented the risk of the
investment and failed to disclose the precarious financial condition of BIG and its subsidiaries.
The complaint further alleged that through the offering materials for the FPA Notes, Defendants
also implicitly and explicitly represented to investors that the proceeds of the offerings would be
used to procure collateral which would be used to secure the notes. Instead, over 90% of the
proceeds were disbursed at Brewer’s direction to BIG and then spent, including making payments
to one of BIG’s subsidiaries, and the promised collateral was never obtained. As a result,
representations in the offering materials concerning the use of proceeds and representations
concerning the risk of the investment were materially false and misleading. The complaint also
alleged that in the offering materials, Defendants did not disclose that BIG was failing to make the
required interest payments on the FPA Notes being sold to investors. Nor did Defendants disclose
that material information to prospective investors in other communications. These material
omissions rendered statements in the offering documents materially misleading. The complaint
alleged that BIA advised its clients to invest in and purchase the fraudulent offering of the FPA
Notes. BIA knew that the representations in the offering documents concerning the use of
proceeds and risk were materially false and misleading. It also knew that material information
about the precarious financial condition of BIG and BIG’s failure to make required interest
payments on the notes was not being disclosed to prospective investors. Nonetheless, BIA
continued to advise investors to invest in and purchase the notes and caused others to advise
investors to invest in and purchase the notes. - '

IV.

In view of the foregoing, the Commission deems it appropriate and in the public interest to
impose the sanctions agreed to in Respondent’s Offer.

Accordingly, it is hereby ORDERED:




s
v

Pursuant to Section 203(e) of the Advisers Act, the registration of Respondent BIA be, and
hereby is, revoked; and

Any reapplication for association by the Respondent will be subject to the applicable laws
and regulations governing the reentry process, and reentry may be conditioned upon a number of
factors, including, but not limited to, the satisfaction of any or all of the following: (a) any
disgorgement ordered against the Respondent, whether or not the Commission has fully or partially
waived payment of such disgorgement; (b) any arbitration award related to the conduct that served
as the basis for the Commission order; (c) any self-regulatory organization arbitration award to a
customer, whether or not related to the conduct that served as the basis for the Commission order;
and (d) any restitution order by a self-regulatory organization, whether or not related to the conduct
that served as the basis for the Commission order.

By the Commission,

Elizabeth M. Murphy
Secretary

| Bﬂ#mhmg

Assistant Secretary




UNITED STATES OF AMERICA
Before the
SECURITIES AND EXCHANGE COMMISSION

INVESTMENT ADVISERS ACT OF 1940 .
Release No. 3684 / October 1, 2013 :

ADMINISTRATIVE PROCEEDING
File No. 3-15547

In the Matter of ORDER INSTITUTING
ADMINISTRATIVE PROCEEDINGS
BREWER INVESTMENT PURSUANT TO SECTION 203(e) OF THE
ADVISOR, LLC INVESTMENT ADVISERS ACT OF 1940,
MAKING FINDINGS, AND IMPOSING
Respondent. REMEDIAL SANCTIONS
I.

The Securities and Exchange Commission (“Commission™) deems it appropriate and in the
public interest that public administrative proceedings be, and hereby are, instituted pursuant to '
Section 203(e) of the Investment Advisers Act of 1940 (“Advisers Act”) against Brewer
Investment Advisor, LLC (“BIA” or “Respondent™).

1L

In anticipation of the institution of these proceedings, Respondent has submitted an Offer
of Settiement (the “Offer””) which the Commission has determined to accept. Solely for the

" purpose of these proceedings and any other proceedings brought by or on behalf of the

Commission, or to which the Commission is a party, and without admitting or denying the findings
herein, except as to the Commission’s jurisdiction over it and the subject matter of these
proceedings, and the findings contained in Section II1.2 below, which are admitted, Respondent
consents to the entry of this Order Instituting Administrative Proceedings Pursuant to Section
203(f) of the Investment Advisers Act of 1940, Making Findings, and Imposing Remedial
Sanctions (“Order™), as set forth below.

111.
On the basis of this Order and Respondent’s Offer, the Commission finds that:
1. From June 2009 through October 2010, BIA was engaged in the business of

advising others as to the advisability of investing in and purchasing securities, including
promissory notes. During that time, BIA was registered with the Commission as a registered

investment adviser.
2 of 70




2. On June 11, 2013, a judgment was entered by consent against BIA,
permanently enjoining it from future violations of Sections 5(a), 5(c) and 17(a) of the Securities
Act of 1933 (“Securities Act”), Section 10(b) of the Exchange Act and Rule 10b-5 thereunder and
Sections 206(1) and 206(2) of the Advisers Act, in the civil action entitled Securities and Exchange
Commission v. Steven Brewer, et al., Civil Action Number 10-cv-6932-BMM-AK, in the United
States District Court for the Northern District of Illinois.

3. The Commission’s complaint alleged that, from June 2009 through at least
the end of September 2010, BIA and Steven Brewer (“Brewer”), Adam Erickson (“Erickson™),
Brewer Investment Group, LLC (“BIG”), and Brewer Financial Services, LLC (“BFS™), a
registered broker-dealer, participated in fraudulent, unregistered offerings of promissory notes
issued by FPA Limited (“FPA™), an Isle of Man company, in the aggregate amount of $5.6 million
to at least 74 investors. Through the fraudulent offerings, BIG and Brewer funneled cash to BIG
and one of its subsidiaries when the entities were under significant financial distress. The offering
materials that Defendants used for the offerings of FPA promissory notes (“FPA Notes™) failed to
disclose that over 90% of the proceeds would be disbursed at Brewer’s direction to BIG and then
to its wholly-owned subsidiaries. In addition, the offering materials misrepresented the risk of the
investment and failed to disclose the precarious financial condition of BIG and its subsidiaries.
The complaint further alleged that through the offering materials for the FPA Notes, Defendants -
also implicitly and explicitly represented to investors that the proceeds of the offerings would be

- used to procure collateral which would be used to secure the.notes. Instead, over 90% of the
" proceeds were disbursed at Brewer’s direction to BIG and then spent; 1nciud1ng making payments

to one of BIG’s subsidiaries, and the promised collateral was never obtained. As a result,
representattons in the offering materials concerning the use of proceeds and representations
concerning the risk of the investment were materially false and misleading. The complaint also
alleged that in the offering materials, Defendants did not disclose that BIG was failing to make the
required interest payments on the FPA Notes being sold to investors. Nor did Defendants disclose
that material information to prospectlve investors in other communications. These material

_-omissions rendered statements in the offenng documents materially misleading.. The complaint

a.lleged that BIA advised its clients to invest in and purchase the fraudulent offenng of the FPA
Notes. BIA knew that the representations in the offering documents concerning the use of
proceeds and risk were materially false and misleading. It also knew that material information
about the precarious financial condition of BIG and BIG’s failure to make required interest
payments on the notes was not being disclosed to prospective investors. Nonetheless, BIA
continued to advise investors to invest in and purchase the notes and caused others to advise
investors to invest in and purchase the notes.

Iv.

In view of the foregoing, the Commission deems-it appropriate and in the public interest to
impose the sanctions agreed to in Respondent’s Offer.

Accordingly, it is hereby ORDERED:




!.

Pursuant to Section 203(e) of the Advisers Act, the registration of Respondent BIA be, and
hereby is, revoked; and '

Any reapplication for association by the Respondent will be subject to the applicable laws
and regulations governing the reentry process, and reentry may be conditioned upon a number of
factors, including, but not limited to, the satisfaction of any or all of the following: (a) any
disgorgement ordered against the Respondent, whether or not the Commission has fully or partially
waived payment of such disgorgement; (b) any arbitration award related to the conduct that served
as the basis for the Commission order; (c) any self-regulatory organization arbitration award to a
customer, whether or not related to the conduct that served as the basis for the Commission order;
and (d) any restitution order by a self-regulatory organization, whether or not related to the conduct
that served as the basis for the Commission order.

By the Commission,

Elizabeth M. Murphy
Secretary

By%ﬁW\PW

il M. Peterso
Assastant Secrgtary
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UNITED STATES OF AMERICA
Before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 70592 / October 1, 2013

INVESTMENT ADVISERS ACT OF 1940
Release No. 3685 / October 1, 2013

ADMINISTRATIVE PROCEEDING
File No. 3-15548

ORDER INSTITUTING ADMINISTRATIVE
In the Matter of PROCEEDINGS PURSUANT TO SECTION
15(b) OF THE SECURITIES EXCHANGE
PHILIP MARK CAIN, ACT OF 1934 AND SECTION 203(f) OF THE
INVESTMENT ADVISERS ACT OF 1940
Respondent. AND NOTICE OF HEARING

@ :

- The Securities and Exchange Commission (“Commission”) deems it appropriate and in the
public interest that public administrative proceedings be, and hereby are, instituted pursuant to
Section 15(b) of the Securities Exchange Act of 1934 (“Exchange Act”) and Section 203(f) of the
Investment Advisers Act of 1940 (“Advisers Act”) against Philip Mark Cain (“Respondent” or
“Cain”). ' ,

IL.
After an investigation, the Division of Enforcement alleges that:

A. RESPONDENT

1. From August 2006 through August 2010, Respondent was a registered
representative with Commonwealth Financial Network, a dually registered investment adviser and
broker-dealer. From September 2010 to March 2011, Respondent was also a registered
representative associated with H. Beck, Inc., a dually registered investment adviser and broker-
dealer. Respondent, 50 years old, is a resident of Tucson, Arizona.

B. ENTRY OF RESPONDENT’S CRIMINAL CONVICTION

. 2. On December 14, 2011, Cain pieaded guilty to one count each of mail fraud
in violation of 18 U.S.C. Section 1341, engaging in an illegal monetary transaction greater than

1

2 PP




$10,000 in violation of 18 U.S.C. Section 1957, and structuring transactions to evade currency
reporting requirements in violation of 31 U.S.C. Sections 5324(a)(3) and (d)(2) before the United
States District Court for the District of Arizona. U.S. v. Philip Mark Cain, 4:11-CR-1105-JGZ.
On March 15, 2012, a Judgment in a Criminal Case was entered against Cain. He was sentenced
to 51 months in prison followed by five years of supervised release and ordered to pay
$1,272,943.89 in restitution.

3. The counts of the indictment to which Cain pleaded guilty alleged, among
other things, that between June 2008 and February 2011, Cain participated in a scheme and artifice
to obtain money or property by means of materially false or fraudulent pretenses, representations
or promises. More specifically, the indictment alleged that Cain defrauded seven investors out of
approximately $1.4 million by purporting to purchase structured notes on their bebalf. Cain did
not at any time invest any of the investors’ funds in structured notes and instead used their funds to
purchase and repair classic cars. :

III.

In view of the allegations made by the Division of Enforcement, the Commission deems it
necessary and appropriate in the public interest that public administrative proceedings be instituted

to determine: -

A+ Whether the allegations set forth in Section T hereof are‘trueand,mconnectlon -

therewith, to afford Respondent an opportunity to establish any defenses to such allegations; and

B. What, if any, remedial action is appropriate in the public interest against Respondent
pursuant to Section 15(b) of the Exchange Act and Section 203(f) of the Advisers Act.

Iv.

. IT 1S ORDERED that a public hearing for the purposé of taKitig evidence on the questions
set forth in Section I1I hereof shall be convened at a time and place to be fixed, and before an
Administrative Law Judge to be designated by further order as provided by Rule 110 of the
Commission’s Rules of Practice, 17 C.F.R. § 201.110.

IT IS FURTHER ORDERED that Respondent shall file an Answer to the allegations
contained in this Order within twenty (20) days after service of this Order, as provided by Rule 220

.'of the Commission’s Ruig_s of Practice, 17 CFR. §201.220./ .. . ..~

If Respondent fails to file the directed answer, or fails to appear at a hearing after being duly
notified, the Respondent may be deemed in default and the proceedings may be determined against
him upon consideration of this Order, the allegations of which may be deemed to be true as
provided by Rules 155(a), 220(f), 221(f) and 310 of the Commission’s Rules of Practice, 17 C.F.R.
§§ 201.155(a), 201.220(f), 201.221(f) and 201.310.

... "This Order shall be served forthwith upon Respondent;personally or by.certified mal.

2 .
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IT IS FURTHER ORDERED that the Administrative Law Judge shall issue an initial
decision no later than 210 days from the date of service of this Order, pursuant to Rule 360(a)(2) of
the Commission’s Rules of Practice.

In the absence of an appropriate waiver, no officer or employee of the Commission engaged
in the performance of investigative or prosecuting functions in this or any factually related
proceeding will be permitted to participate or advise in the decision of this matter, except as witness
or counsel in proceedings held pursuant to notice. Since this proceeding is not “rule making” within
the meaning of Section 551 of the Administrative Procedure Act, it is not deemed subject to the
provisions of Section 553 delaying the effective date of any final Commission action.

By the Commission.

VEhzabeth M. Murphy o
u -""_f.;--'il_Secretary SR

By%wl\ﬂ Peterson

Aesnstent Secretary




UNITED STATES OF AMERICA
before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 70603 / October 2, 2013

Admin. Proc. File Nos. 3-14872, 3-15116

. KPMG HUAZHEN (SPECIAL GENERAL

In the Matter of the Application of

BDO CHINA DAHUA CPA CO., LTD,, _ ORDER GRANTING
ERNST & YOUNG HUA MING LLP, SECOND EXTENSION

PARTNERSHIP),
DELOITTE TOUCHE TOHMATSU CERTIFIED
PUBLIC ACCOUNTANTS LTD., and
PRICEWATERHOUSECOOPERS ZHONG
TIAN CPAs LIMITED

L

Chief Administrative Law Judge Brenda P. Murray has moved, pursuant to Commission
Rule of Practice 360(a)(3),’ for an extension of one hundred days to issue the initial decision in
this consolidated proceeding. For the reasons set forth below, we grant her motion.

On May 9, 2012, we issued an Order Instituting Administrative Proceedings Pursuant to
Rule 102(e)(1)(iii) of the Commission's Rules of Practice and Notice of Hearing ("OIP") against
Deloitte Touche Tohmatsu Certified Public Accountants Ltd. ("D&T Shanghai”), a public
accounting firm registered with the Public Company Accounting Oversight Board.? The OIP
alleges that D&T Shanghai willfully failed to provide audit workpapers in response to a
Commission request, despite its legal obligations as a registered accounting firm to do so under
Section 106 of the Sarbanes-Oxley Act of 2002.°

' 17 C.F.R. § 201.360(a)(3).

2 Deloitte Touche Tohmatsu Certified Public Accountants Ltd , Exchange Act Release No. 66948, 2012 SEC
LEXIS 1457 (May 9, 2012). We subsequently issued a Second Corrected OIP, which corrected typographical errors
in certain dates in the original OIP. That OIP is available at http:// www.sec.gov/litigation/admin/2012/34-
66948.pdf.

' 15U.8.C. § 7216.
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On December 3, 2012, we issued an additional OIP against D&T Shanghai and four other
respondents.® The OIP in this second proceeding alleges that the respondents willfully refused to
provide the Commission with audit workpapers and other materials prepared in connection with
audit work or interim reviews in contravention of their legal obligations under Sarbanes-Oxley
Section 106 as foreign public accounting firms. The first proceeding, in which D&T Shanghai
was the sole respondent, was subsequently consolidated with this second proceeding.

I1.

The OIPs direct the presiding law judge to issue an initial decision no later than 300 days
from the date of service of the OIP. On March 8, 2013, we granted Chief Judge Murray's motion
requesting an extension of time to file the initial decision in the first proceeding until October 11,
2013 because the first proceeding "was postponed for approximately five months pending the
Commission's negotiations with the China Securities Regulatory Commission and has since been
consolidated with [the second proceeding], which was instituted approximately seven months
after the first proceeding."5 The initial decision in the second proceeding is also due on October
11,2013.% Chief Judge Murray has now filed a second motion requesting an extension for this
consolidated proceeding pursuant to Rule of Practice 360(a)(3).

We adopted Rules of Practice 360(a)(2) and 360(a)(3) to enhance the timely and efficient
adjudication and disposition of Commission administrative proceedings by setting deadlines for
issuance of an initia] decision.” The rules further provide for deadline extensions under certain
circumstances if supported by a motion from the Chief Administrative Law Judge and we
determine that "additional time is necessary or appropriate in the public interest."®

In her motion, Chief Judge Murray asserts that "[i]t will not be possible to issue an Initial
Decision within the time specified due to the size and complexity of the Consolidated Proceeding
and [her] Office’s very heavy workload.” She notes that there have been twelve days of hearings
in the consolidated proceeding which have produced over 2,700 pages of transcript, that the

. parties presented testimony from twenty lay witnesses and seven expert witnesses, and that

approximately 1,000 exhibits were admitted into evidence. She also notes that the "expert
witness reports are hundreds of pages long and the parties’ opening post-hearing briefs have a
combined total of nearly 250 pages.” Moreover, the presiding law judge "has three other Initial
Decisions due in early October following hearings in those proceedings and is scheduled to.
preside at a hearing beginning on September 23, 2013, which is expected to last a week." Under
the circumstances, it is appropriate in the public interest to grant the Chief Administrative Law

4 BDO China Dahua CPA Co., Exchange Act Release No. 68335, 2012 SEC LEXIS 3704 (Dec. 3, 2012).

S BDO China Dahua CPA Co., Exchange Act Release No. 69094, 2013 SEC LEXIS 974, at *4-5 (Mar. 8, 2013)
(internal quotations omitted).

6 BDO China Dahua CPA Co., Administrative Proceedings Rulings Release No. 763, 2013 SEC LEXIS 1298, at
*17 (Apr. 30, 2013).

7 See Adopting Release, Securities Act Release No. 8240, 2003 SEC LEXIS 1404, at *2-3 (June 11, 2003).
8 17C.F.R. §201.360(a)3).




Judge's request and to extend the deadline for issuance of a decision in this consolidated
proceeding.

Accordingly, IT IS ORDERED that the deadline for filing the initial decision in this
consolidated proceeding is extended to January 20, 2014,

By the Commission.

Elizabeth M. Murphy
Secretary

4 L4y

By: Lyfin M. Powalski
Deputy Secretary
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UNITED STATES OF AMERICA
Before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES ACT OF 1933
" Release No. 9462 / October 2, 2013

SECURITIES EXCHANGE ACT OF 1934
Release No. 70595 / October 2, 2013

INVESTMENT ADVISERS ACT OF 1940
Release No. 3686 / October 2, 2013

INVESTMENT COMPANY ACT OF 1940
Release No. 30740 / October 2, 2013

ADMINISTRATIVE PROCEEDING
File No. 3-15549

In the Matter of

MANARIN INVESTMENT
COUNSEL, LTD.,

MANARIN SECURITIES
CORP.,

and
ROLAND R. MANARIN,

Respondents.

ORDER INSTITUTING ADMINISTRATIVE
AND CEASE-AND-DESIST PROCEEDINGS
PURSUANT TO SECTION 8A OF THE
SECURITIES ACT OF 1933, SECTION 15(b)
OF THE SECURITIES EXCHANGE ACT OF
1934, SECTIONS 203(e), 203(f), AND 203(k)
OF THE INVESTMENT ADVISERS ACT OF
1940, AND SECTIONS 9(b) AND 9(f) OF THE
INVESTMENT COMPANY ACT OF 1940,
MAKING FINDINGS, AND IMPOSING
REMEDIAL SANCTIONS AND A CEASE-
AND-DESIST ORDER

The Securities and Exchange Commission (“Commission™) deems it appropriate and in the
public interest that public administrative and cease-and-desist proceedings be, and hereby are,
instituted pursuant to Section 8A of the Securities Act of 1933 (“Securities Act”™), Section 15(b) of
the Securities Exchange Act of 1934 (“Exchange Act”™), Sections 203(e), 203(f), and 203(k) of the
Investment Advisers Act of 1940 (“Advisers Act™), and Sections 9(b) and 9(f) of the Investment
Company Act of 1940 (“Investment Company Act™) against Manarin Investment Counsel, Ltd.,
Manarin Securities Corp., and Roland R. Manarin (collectively, “Respondents™).

o




1I.

In anticipation of the institution of these proceedings, Respondents have submitted Offers
of Settlement (the “Offers”), which the Commission has determined to accept. Solely for the
purpose of these proceedings and any other proceedings brought by or on behalf of the
Commission, or to which the Commission is a party, and without admitting or denying the findings
herein, except as to the Commission’s jurisdiction over them and the subject matter of these
proceedings, which are admitted, Respondents consent to the entry of this Order Instituting
Administrative and Cease-and-Desist Proceedings Pursuant to Section 8A of the Securities Act of
1933, Section 15(b) of the Securities Exchange Act of 1934, Sections 203(e), 203(f), and 203(k) of
the Investment Advisers Act of 1940, and Sections 9(b) and 9(f) of the Investment Company Act
of 1940, Making Findings, and Imposing Remedial Sanctions and a Cease-and-Desist Order
(*Order™), as set forth below.

I11.

On the basis of this Order and Respondents’ Offers, the Commission finds! that:

Summary

i. These proceedings arise from the Respondents’ misconduct in their management of
three pooled investment vehicles referred to herein as “the Funds.” First, from at least June 2000
through mid-2010, Manarin and his firm, Manarin Investment Counsel, Ltd. (“MIC”), breached
. their fiduciary duties as investment advisers by causing the Funds to buy the Class A shares of
underlying mutual funds (“Investment Funds™) even when the Funds were eligible to own lower-
cost “institutional” shares of the very same Investment Funds. As a result, the Funds paid
avoidable, and ongoing, 12b-1 fees on their Investment Fund holdings, which were passed through
to MIC’s affiliated broker-dealer, Manarin Securities Corp. (“MSC™). This practice was
inconsistent not only with MIC’s and Manarin’s duty to seek best execution for the Funds, but also
with multiple disclosures by the Respondents. Second, between at least October 2008 and
December 2011, MSC charged its affiliated mutua! fund commissions that exceeded the usual and
customary broker’s commission on transactions effected on a securities exchange. As a result of the
foregoing conduct, Respondents violated the federal securities laws as set forth below.

Respondents

2. Manarin Investment Counsel, Ltd. (“MIC™}, a Nebraska corporation headquartered
in Omaha, Nebraska, has been registered as an investment adviser with the Commission since 1983.

! The findings herein are made pursuant to Respondents’ Offers of Settlement and are not binding
on any other person or entity in this or any other proceeding.




According to its most recent Form ADV, MIC serves as the investment adviser to the Funds and
roughly 1,300 separately managed accounts, with combined assets under management of
approximately $549 million as of May 24, 2013.

3. Manarin Securities Corp. (“MSC”), a Nebraska corporation headquartered in
Omaha, Nebraska, has been registered as a broker-dealer with the Commission since 1995 and is
affiliated with MIC through common ownership. Throughout the relevant period, MSC acted as
broker-dealer for MIC’s clients, including the Funds described below. Prior to February 2012,
MSC also acted as the distributor for Lifetime Achievement Fund, a mutual fund managed by MIC,
and, as such, was responsible for marketing and selling fund shares.

4, Roland R. Manarin, age 69, is a resident of Omaha, Nebraska. He is the founder,
owner, and President of MIC and MSC. As such, Manarin exercised control over the management
and policies of both entities throughout the relevant period. Prior to February 2012, Manarin also
was the President and Chairman of the Board of Lifetime Achievement Fund.

The Funds

5. Lifetime Achievement Fund (“LAF”) is a mutual fund that invests principally in
shares of other mutual funds. Launched by Manarin in July 2000, LAF originally was organized as
a Maryland corporation and registered as an investment company with the Commission. Since
April 2012, LAF has been organized as a series of Northern Lights Fund Trust III, which registered
as an investment company in December 2011.

6. Pyramid I Limited Partnership (“Pyramid I”’) and Pyramid 1l Limited Partnership
(“Pyramid II") are private partnerships organized under Delaware law and created by Manarin in
1989 and 1995, respectively. Like LAF, Pyramid I and Pyramid II (collectively, the “Pyramid
Funds™) mainly invest in shares of various mutual funds. Since December 2006, MIC has been the
general partner of the Pyramid Funds. Prior to December 2006, Manarin was the general partner.

Faets
A. Breach of Fiduciary Duty in Selection of Investment Fund Share Classes

7. Throughout the relevant period, MIC acted as investment adviser to LAF, Pyramid I,
and Pyramid 11 (collectively, the “Funds™) and received management fees from the Funds for its
services. MIC sought to achieve the Funds’ capital appreciation objectives mainly by investing in a
variety of equity mutual funds (“Investment Funds™) and had its affiliated company, MSC, execute
purchases and sales of shares of these Investment Funds.

8. Mutual funds usually offer multiple share classes with different fee structures,
including, as relevant here, Class A shares and so-called “institutional” shares. Class A shares are
typically available to ali investors, but usually carry fees (typically 25 basis points) to cover fund
distribution and/or shareholder service expenses pursuant to Section 12(b) of the Investment
Company Act and Rule 12b-1 thereunder (“12b-1 fees™). Such 12b-1 fees are paid out of fund




assets, on an ongoing basis, to the fund’s distributor, who passes them through to broker-dealers
whose customers hold fund shares.? .

9. By contrast, “institutional” shares are available only to investors who meet certain
criteria (e.g., a minimum investment amount) and do not carry 12b-1 fees’ An investor who holds
such shares of a given mutual fund therefore will pay lower fees over time — and keep more of his or
her investment returns — than an investor who holds Class A shares of the same fund. Therefore, if
a mutual fund offers institutional shares, and an investor is eligible to own them, it is generally in
the investor’s best interests to select the institutional share class.

10.  Section 206 of the Advisers Act imposes on investment advisers a fiduciary duty to
act for the benefit of their clients. SEC v. Capital Gains Research Bureau, Inc., 375 U.S. 180, 191
(1963). That duty includes, among other things, an obligation to seek best execution for client
transactions - i.e., “to seck the most favorable terms reasonably available under the
circumstances.” In the Matter of Fidelity Management Research Company, Investment Advisers
Act Rel. No. 2713 (March 5, 2008).

11.  Throughout the relevant period, many Investment Funds in which the Funds held
shares offered both Class A shares, which carried 12b-1 fees, and institutional shares, which did not.
Although the Funds often met the eligibility criteria for institutional shares (which were set forth in
Investment Fund prospectuses), MIC and Manarin consistently caused the Funds to invest instead in
Class A shares with higher fees. As a result, the Funds paid approximately $3.3 million in 12b-1
fees between June 2000 and mid-2010. These fees were deducted from the Funds’ assets and
passed through the Investment Funds’ distributors to MSC.

B. Misleading Disclosures
LAF

12, Throughout the relevant period, LAF issued shares puréuant to a registration
statement filed with the Commission and signed by Manarin as President of the fund. MSC acted as
the fund’s distributor and, as such, was responsible for marketing and selling fund shares. -

13.  Between LAF’s inception and April 2006, its registration statement represented that
MIC, “in effecting portfolio transactions” for the fund, “seeks to obtain the best net results for the
Fund.” Beginning in April 2006, the registration statement assured investors that MIC sought “best
execution and net results” in effecting portfolio transactions for LAF.

14.  Prior to April 2007, LAF’s registration statement did not mention MSC’s receipt of
12b-1 fees from Investment Funds. Beginning in April 2007, the registration statement disclosed

2 Although Class A shares often carry up-front sales charges for certain investors, such charges are not at
_ issue here, as the Funds did not pay sales charges on their purchases.

? “Institutional” shares go by a variety of names in the mutual fund industry. As used in this Order, the
term refers to share classes that carry neither up-front sales charges nor 12b-1 fees.

4




that, “with respect to Investment Funds that charge distribution and/or shareholder servicing (12b-
1) fees, to the extent [MSC] effects the Fund’s purchase of shares in such Investment Funds,
[MSC] will be entitled to receive from the Investment Fund its share of any such fee.” At no time,
however, did LAF’s registration statement disclose that MIC would cause the fund to purchase
Investment Fund shares that carried 12b-1 fees even when it was elj gible to own lower-cost
institutional shares of the same Investment Fund.

The Pyramid Funds

15. As general partners of the Pyramid Funds, Manarin and, later, MIC offered interests
in the Pyramid Funds pursuant to private placement memoranda (PPMs). Similar to LAF’s
registration statement, the PPMs disclosed that, in managing the Pyramid Funds’ assets, “MIC uses
its best efforts to obtain the most favorable price and execution available.” While the PPMs also
disclosed that MSC could receive 12b-1 fees in connection with the Pyramid Funds’ mutual fund
investments, they did not disclose that MIC would cause the Pyramid Funds to buy shares that
carried such fees even when they were eligible to own lower-cost institutional shares of the same
Investment Fund. :

MIC's Form ADV

16. As investment adviser to LAF, MIC transmitted its Form ADV to the fund’s board
of directors each year in connection with the board’s annual review of MIC’s advisory contract.
From at least March 2007, MIC’s Form ADV Part I stated that MIC “directs securities
transactions for [its fund clients] to MSC, “[s]ubject to any relevant legal or regulatory restrictions
and obligations, including the assurance that [MIC] is obtaining best execution.” Similar to LAF’s
registration statement and the Pyramid Funds’ PPMs, the Form ADV disclosed that MSC
representatives were “typically entitled to receive” a portion of 12b-1 fees passed through
Investment Funds to MSC. Tt did not disclose, however, that MIC would select Investment Fund
shares that carried 12b-1 fees even when its fund clients were eligible to own lower-cost
institutional shares of the same Investment Fund.

C. MSC Refunds 12b-1 Fees Paid by LAF but not by the Pyramid Funds

17. In May 2010, following communications with staff in the Commission’s Division of
Investment Management about MSC’s receipt of 12b-1 fees on LAF’s investments, MIC converted
LAF’s holdings from Class A to institutional shares. On June 25,2010, MSC refunded to LAF
$1,878,680, representing all 12b-1 fees collected on LAF-held Investment Funds since LAF’s
inception. Although MIC subsequently converted the Pyramid Funds’ holdings to institutional
shares, MSC has not refunded 12b-1 fees previously collected on the Pyramid Funds’ investments.

18. Between June 2000 and October 2010, the Pyramid Funds paid, and MSC received,
approximately $1.4 million in 12b-1 fees on their Investment Fund holdings. Of that amount,
approximately $685,000 was attributable to Investment Funds that offered institutional shares that
the Pyramid Funds were eligible to own.

D. MSC Commissions that Exceeded the Usual and Customary Broker's Commissions on ETF
Transactions for LAF
5




19.  Although LAF primarily invested in other mutual funds during the relevant period,
occasionally it also transacted in exchange-traded funds (“ETFs™). As with mutual fund
transactions, MIC directed such ETF transactions to MSC.

20.  Unlike mutual fund shares, ETF shares are bought and sold on securities exchanges.
As an “affiliated person” of the investment adviser to LAF, MSC was prohibited from receiving,
on such transactions, commissions that exceeded the “usual and customary broker’s commission”
for such transactions.

21.  From LAF’s inception through December 2011, MSC charged LAF a flat
commission of 25 basis points (.25%) on every transaction effected on an exchange. In many
instances, this practice resulted in commissions exceeding $.10 per share.

22. In recent years, standard commission rates for transactions effected on securities
exchanges have declined substantially across the brokerage industry. By no later than October
2008, the commissions charged by MSC to LAF for such transactions substantially exceeded the
usual and customary commissions charged by other broker-dealers.

23.  LAF’s procedures for board review and approval of affiliated brokerage transactions
purported to require that MSC’s commissions be “reasonable and fair” compared to commissions
charged by other broker-dealers. Those procedures were not reasonably designed to achieve that
result, however, as they did not require any investigation into the commissions actually charged by
other broker-dealers for similar transactions. The safe harbor provided by Investment Company Act
Rule 17e-1 therefore does not apply. ‘

24, On October 31, 2012, at the request of LAF’s board, MSC refunded to LAF
$37,965.15, representing commissions in excess of $.03 per share on LAF’s ETF transactions
between October 2008 and December 2011.

Violations

25. By failing to seek best execution for the Funds when selecting among available
Investment Fund share classes, MIC and Manarin willfully* violated Section 206(2) of the
Advisers Act, which it makes it unlawful for an adviser to engage in any transaction, practice, or
course of business that operates as a fraud or deceit upon any client. MIC also willfully violated
Section 206(2) by representing to LAF, through its board of directors, that MIC sought best
execution on transactions for its fund clients, including LAF.

26. By making materially misleading statements regarding MIC’s practice of seeking
best execution in the Pyramid Funds’ offering documents, MIC and Manarin willfully violated
Section 206(4) of the Advisers Act and Rule 206(4)-8(a)(1) thereunder, which make it unlawful for

* A willful violation of the securities laws means merely ““that the person charged with the duty knows
what he is doing.” Wonsover v. SEC, 205 F.3d 408, 414 (D.C. Cir. 2000) (quoting Hughes v. SEC, 174
F.2d 969, 977 (D.C. Cir. 1949)). There is no requirement that the actor ““also be aware that he is
violating one of the Rules or Acts.”” Id {quoting Gearhart & Otis, Inc. v. SEC, 348 F.2d 798, 803 (D.C.
Cir. 1965)).
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any adviser to a pooled investment vehicle to make any false or misleading statement of material
-~ fact to any investor or prospective investor in the pooled investment vehicle. Manarin also
willfully violated Section 206(4) and Rule 206(4)-8(a)(1) by making misleading statements
regarding MIC’s best execution practices in LAF’s registration statement, which he signed as
President of the fund.

27. By making materially misleading statements regarding MIC’s best execution
practices in LAF’s registration statement, Manarin, as President of LAF, willfully violated Section
34(b) of the Investment Company Act, which, among other things, makes it unlawful for any
person to make any untrue or misleading statement of material fact in any registration statement,
application, report, account, record, or other document filed with the Commission under the
Investment Company Act.

28. By offering and selling interests in the Funds through the use of materially
misleading offering documents, Respondents willfully violated Section 1'7/(a)(2) of the Securities
Act, which makes it unlawful, in the offer or sale of securities, to obtain money or property by
means of any false or misleading statements of material fact.

29. By receiving, on transactions for LAF effected on a securities exchange,
commissions that exceeded the usual and customary broker’s commission for such transactions,
MSC willfully violated Section 17(e)(2)(A) of the Investment Company Act, which prohibits any
affiliated person of a registered investment company, or any affiliated person of such person, from
receiving, in connection with transactions effected on an exchange for such registered investment
company, any commission, fee, or other remuneration that exceeds the usual and customary
broker’s commission for such transactions.

Iv.

In view of the foregoing, the Commission deems it appropriate and in the public interest to
impose the sanctions agreed to in Respondents’ Offers.

Accbrdingly, pursuant to Section 8A of the Securities Act, Section 15(b) of the Exchange
Act, Sections 203(e), 203(f), and 203(k) of the Advisers Act, and Sections 9(b) and 9(f) of the
Investment Company Act, it is hereby ORDERED that:

A. Respondent MIC cease and desist from committing or causing any violations and
any future violations of Sections 206(2) and 206(4) of the Advisers Act and Rule 206(4)-8
thereunder and Section 17(a) of the Securities Act.

B. Respondent MSC cease and desist from committing or causing any violations and
any future violations of Section 17(a) of the Securities Act and Section 17(e) of the Investment
Company Act.

C. Respondent Manarin cease and desist from committing or causing any violations
and any future violations of Sections 206(2) and 206(4) of the Advisers Act and Rule 206(4)-8
thereunder, Section 34(b) of the Investment Company Act, and Section 17(a) of the Securities Act.

7
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D. Respondents are hereby censured.

E. Manarin and MSC, jointly and severally, shall pay disgorgement and prejudgment
interest as follows:

(1 Manarin and/or MSC shall pay disgorgement totaling $685,006.90 and
prejudgment interest totaling $267,741.72. Within ten (10) days of the entry of this Order, Manarin
and/or MSC shall deposit the full amount of the disgorgement and prejudgment interest (together, |
the “Disgorgement Fund™) into an escrow account acceptable to the Commission staff and provide
the Commission staff with evidence of the deposit in a form acceptable to the Commission staff. If
timely deposit of the Disgorgement Fund is not made, additional interest shall accrue pursnant to
SEC Rule of Practice 600.

(2) Within twenty (20) days of entry of this Order, Manarin and/or MSC shall
cause the following payments to be made from the Disgorgement Fund:

(@) Disgorgement of $331 910.51 and prejudgment interest of
$135,774.46 (for a total of $467,684.97) to Pyramid I;

(b)  Disgorgement of $353,096.39 and prejudgment interest of
$127,105.65 (for a total of $480,202.04) to Pyramid II;

(c) Prejudgment interest of $4,861.61 to LAF. MSC’s prior voluntary
payment of $37,965.15 to LAF on October 31, 2012 is deemed to satisfy its disgorgement
obligations with respect to MSC’s receipt of excessive commissions on exchange transactions for
LAF in violation of Section 17(e)(2)(A) of the Investment Company Act.

3) Within thirty (30) days of entry of this Order, Manarin and/or MSC shall
certify to the Commission staff, in a form acceptable to the Commission staff, that the
Disgorgement Fund has been distributed as set forth in subparagraph E.(2) above and shall submit
documentation evidencing each distribution to the Commission staff. Such certification and
documentation shall be delivered under cover letter, which identifies Manarin and MSC as
respondents in these proceedings and the file number of these proceedings, addressed to Kurt L.
Gottschall, Assistant Director, Asset Management Unit, Denver Regional Office, 1801 California
St., Suite 1500, Denver, Colorado 80202.

4) If, for any reason, any portion of the Disgorgement Fund is not distributed,
Manarin and/or MSC shall cause such undistributed funds to be paid to the Commission, for
transmittal to the United States Treasury, in the manner set forth in paragraph F below.

(5)  Ifany deadline set forth in this Subsection E falls on a weekend or a federal
holiday, the deadline shall move to the next business day. The Commission staff may extend any of
the deadlines set forth in this Subsection E for good cause shown.




(6)  Manarin and/or MSC shall be responsible for any and all tax compliance
responsibilities associated with the Disgorgement Fund and may retain any professional services
necessary. They may not, however, pay for such services out of the Disgorgement Fund.

F. Manarin shall, within 20 days of the entry of this Order, pay a civil money penalty
in the amount of $100,000.00 to the Securities and Exchange Commission. If timely payment is
not made, additional interest shall accrue pursuant to SEC Rule of Practice 600. Payment must be
made in one of the following ways:

(D Manarin may make direct payment from a bank account via Pay.gov through the
SEC website at http://www.sec.gov/about/offices/ofm.htm; or

(2) Manarin may pay by certified check, bank cashier’s check, or United States
postal money order, made payable to the Securities and Exchange Commission and hand-delivered
or mailed to: '

Enterprise Services Center
Accounts Receivable Branch
HQ Bldg., Room 181, AMZ-341
: 6500 South MacArthur Boulevard
- QklahomaCity, OK 73169

Payments by check or money order must be accompanied by a cover letter identifying Manarin as
a Respondent in these proceedings, and the file number of these proceedings; a copy of the cover
letter and check or money order must be sent to Kurt L. Gottschall, Assistant Director, Asset
Management Unit, Denver Regional Office, 1801 California St., Suite 1500, Denver, Colorado
80202.

- By the Commission,

Elizabeth M. Murphy
Secretary

il M. Peterson

Byt Jill |
Assistant Secretary




UNITED STATES OF AMERICA
before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 70602 / October 2, 2013

ACCOUNTING AND AUDITING ENFORCEMENT
Release No. 3505 / October 2, 2013

ADMINISTRATIVE PROCEEDING
File No. 3-15550

In the Matter of :  ORDERINSTITUTING ADMINISTRATIVE
: PROCEEDINGS PURSUANT TO RULE
Jing Xie, : 102(e) OF THE COMMISSION’S RULES OF
: PRACTICE, MAKING FINDINGS, AND
Respondent, : IMPOSING REMEDIAL SANCTIONS
I

The Securities and Exchange Commission (“Commission™) deems it appropriate and in the
public interest that public administrative proceedings be, and hereby are, instituted against Jing Xie
(“Respondent” or “Xic™) pursuant to Rule 102(e)(3)(i) of the Commission’s Rules of Practice.!

IL.
In anticipation of the institution of these proceedings, Respondent has submitted an Offer
of Settlement (the “Offer”) which the Commission has determined to accept. Solely for the

purpose of these proceedings and any other proceedings brought by or on behalf of the
Commission, or to which the Commission is a party, and without admitting or denying the findings

' Rule 102(e)(3)(i) provides, in relevant part, that:

The Commission, with due regard to the public interest and without preliminary hearing,
may, by order, . . . suspend from appearing or practicing before it any . . . accountant . . . who has
been by name . . . permanently enjoined by any court of competent jurisdiction, by reason of his
or her misconduct in an action brought by the Commission, from violating or aiding and abetting
the violation of any provision of the Federal securities laws or of the rules and regulations
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herein, except as to the Commission’s jurisdiction over himself and the subject matter of these
proceedings, and the findings contained in Section ITL.3. below, which are admitted, Respondent
consents to the entry of this Order Instituting Administrative Proceedings Pursuant to Rule 102(¢).
of the Commission’s Rules of Practice, Making Findings, and Imposing Remedial Sanctions
(“Order”), as set forth below.

IIL
On the basis of this Order and Respondent’s Offer, the Commission finds that:

1. Xie, age 32, represents that he is and has been a member of the Association
of Credited Chartered Accountants. He served as Chief Financial Officer of Universal Travel
Group (“UTG”) from February 13, 2009 to August 17, 2009, as interimn Chief Financial Officer of
UTG from August 17, 2010 to February 9, 2013, and as director and Secretary of UTG from
December 29, 2006 to February 9, 2013.

2. UTG was, at all relevant times, a Nevada corporation with its headquarters in -
_'Shenzhen, People’s Republic of China (“PRC”). UTG claimed to be engaged in the business of
selling travel services. At all relevant times, UTG’s common stock was registered with the
Commission pursuant to Section 12(g) or Section 12(b) of the Securities Exchange Act of 1934
(“Exchange Act”). On October 27, 2009, UTG common stock was listed and traded on the New
York Stock Exchange (“NYSE”). Previous to that, on May 29, 2009, UTG common stock was
listed and traded on the NYSE AMEX. Previous to that, UTG common stock was traded on the
Over The Counter Bulletini Board. On April 26, 2012, UTG voluntarily delisted its stock from the
NYSE.

3. On September 30, 2013, a final judgment was entered against Xie by
consent, permanently enjoining him from future violations of Section 17(a) of the Securities Act of
1933 and Sections 10(b) and 13(b)(5) of the Exchange Act and Rules 10b-5, 13a-14 and 13b2-1
thereunder, and from aiding and abetting future violations of Sections 13(a), 13(b}(2)(A) and
13(b)(2)(B) of the Exchange Act and Rules 12b-20, 13a-1 and 13a-13 thereunder, in the civil
action entitled Securities and Exchange Commission v. Universal Travel Group et al., Civil Action
Number 13 CV-1492, in the United States District Court for the District of Columbia. Xie was
also ordered to pay a $60,000 civil money penalty and was barred for five years from serving as an
officer or director of a company with securities registered with the Commission pursuant to Section
12 of the Exchange Act.

4, The Commission’s complaint alleged, among other things, that Xie violated
the antifraud provisions of the securities laws by making materially false and misleading
statements and omissions concerning, inter alia, UTG’s risky transfer of $41 million in U.S. stock
offering proceeds to numerous unaffiliated third parties in Hong Kong and the PRC, UTG’s
intended use of public offering proceeds, UTG’s risky uses of cash and cash controls, UTG’s
corporate organization, and UTG’s revenues and profits during the first three quarters of 2010.
The Complaint alleged that Xie aided and abetted UTG’s reporting violations, UTG’s failure to
devise and implement proper internal accounting controls, and UTG’s failure to create proper
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records of cash transactions. In addition, the complaint alleged that Xie knowingly failed to
implement a system of internal accounting controls, signed a false certification as to UTG’s
internal controls over financial reporting, and caused to be falsified certain UTG records.

IV.

In view of the foregoing, the Commission deems it appropriate and in the public interest to
impose the sanction agreed to in Respondent Xies’s Offer.

Accordingly, it is hereby ORDERED, effective immediately, that:

A. Xie 1s suspended from appearing or practicing before the Commission as an
accountant. ‘ :

B. After five years from the date of this order, Respondent may request that the
Commission consider his reinstatement by submitting an application (attention: Office of the
Chief Accountant) to resume appearing or practicing before the Commission as:

1. a preparer or reviewer, or a person responstble for the preparation or
review, of any public company’s financial statements that are filed with the Commission. Such
an application must satisfy the Commission that Respondent’s work in his practice before the
Commission will be reviewed either by the independent audit committee of the public company
for which he works or in some other acceptable manner, as long as he practices before the
Commission in this capacity; and/or

2. an independent accountant. Such an application must satisfy the
Commisston that:

(a) .Respondent, or the public accounting firm with which he is
associated, is registered with the Public Company Accounting Oversight Board (“Board”) in
accordance with the Sarbanes-Oxley Act of 2002, and such registration continues to be effective;

(b)  Respondent, or the registered public accounting firm with which he
is associated, has been inspected by the Board and that inspection did not identify any criticisms
of or potential defects in the respondent’s or the firm’s quality control system that would indicate
that the respondent will not receive appropriate supervision;

{(c) Respondent has resolved all disciplinary issues with the Board, and
has complied with all terms and conditions of any sanctions imposed by the Board (other than
reinstatement by the Commission); and '

(d)  Respondent acknowledges his responsibility, as long as
Respondent appears or practices before the Commission as an independent accountant, to
comply with all requirements of the Commission and the Board, including, but not limited to, all
requirements relating to registration, inspections, concurring partner reviews and quality control
standards.
3



C. The Commission will consider an application by Respondent to resume
appearing or practicing before the Commission provided that his status as an accountant is
current and he has resolved all other disciplinary issues with the applicable state or national
boards of accountancy. However, if licensure is dependent on reinstatement by the
Commission, the Commission will consider an application on its other merits. The
Commission’s review may include consideration of, in addition to the matters referenced
above, any other matters relating to Respondent’s character, integrity, professional conduct,
or qualifications to appear or practice before the Commission.

By the Commuission.

Elizabeth M. Murphy
Secretary

X,

By: L PM

Il M. Peter,
ASsistant Sesc?gtary



UNITED STATES OF AMERICA
Before the
SECURITIES AND EXCHANGE COMMISSION
October 4, 2013

In thel Matter of
China Ritar Power Corp., ORDER OF SUSPENSION OF TRADING

File No. 500-1

It appears to the Securities and Exchange Commission that there is a lack of
current and accurate information concerning the securities of China Ritar Power Corp.
becéuse China Ritar Power Corp. has not filed any periodic reports for any reporting
period subsequent to the period ended September 30, 2010.

. The Commission is of the opinion that the public interest and the protection of =
investors require a suspension of trading in securities of China Ritar Power Corp.

Therefore, it is ordered, pursuant to Section 12(k) of the Securities Exchange Act
of 1934, that trading in the securities of China Ritar Power Corp. is suspended for the
period from 9:30 a.m. EDT, October 4, 2013, through 11:59 p.m. EDT, on October 17,
2013.

By the Commission.

Elizabeth M. Murphy
Secretary

M. Peterson
Assistant Secretary
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UNITED STATES OF AMERICA
Before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 70610 / October 4, 2013

ADMINISTRATIVE PROCEEDING
File No. 3-15551

In the Matter of ORDER INSTITUTING ADMINISTRATIVE
PROCEEDINGS AND NOTICE OF HEARING
China Ritar Power Corp., PURSUANT TO SECTION 12(j) OF THE

SECURITIES EXCHANGE ACT OF 1934

Respondent.

I.

The Securities and Exchange Commission (“Commission™) deems it necessary and
appropriate for the protection of investors that public administrative proceedings be, and hereby
are, instituted pursuant to Section 12(j) of the Securities Exchange Act of 1934 (“Exchange
Act”) against China Ritar Power Corp.

L

IL
After an investigation, the Division of Enforcement alleges that:

1. Respondent China Ritar Power Corp. (CIK No. 0000786368) is a Nevada
corporation located in Nanshan District, Shenzhen, China as reflected in its last periodic filing.
It has a class of securities registered with the Commission pursuant to Exchange Act Section
12(g). As of August 13, 2013, Respondent’s common stock (symbol “CRTP”) was quoted on
OTC Link (formerly “Pink Sheets”) operated by OTC Markets Group Inc. (“OTC Link™), had
~ five market makers, and was no longer eligible for the “piggyback™ exception of Exchange Act

Rule 15¢2-11(f)(3). -

2. Respondent’s most recent periodic filing was a Form 10-Q for the period ended
September 30, 2010, filed on November 15, 2010.

3. The Division of Corporation Finance sent a delinquency letter to Respondent at its
registered agent in the State of Nevada and to its business address in Shenzhen, China on June
25, 2012, requesting compliance with Respondent’s periodic filing obligations.

4, Respondent has failed to respond to the delinquency letter sent to it by the
Division of Corporation Finance, or to make any subsequent periodic filings.
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.v.

5. Exchange Act Section 13(a) and the rules promulgated thereunder require issuers
of securities registered pursuant to Exchange Act Section 12 to file with the Commission current
and accurate information in periodic reports, even if the registration is voluntary under Section
12(g). Specifically, Rule 13a-1 requires issuers to file annual reports, and Rule 13a-13 requires
issuers to file quarterly reports.

6. As a result of the foregoing, Respondent failed to comply with Exchange Act
Section 13(a) and Rules 13a-1 and 13a-13 thereunder.

HI.

In view of the allegations made by the Division of Enforcement, the Commission deems
it necessary and appropriate for the protection of investors that public administrative proceedings
be instituted to determine:

A Whether the allegations contained in Section II hereof are true and, in connection
therewith, to afford Respondent an opportunity to establish any defenses to such allegations; and;

B. Whether it is necessary and appropriate for the protection of investors to suspend
for a period not exceeding twelve months, or revoke, the registration of each class of securities of
the Respondent registered pursuant to Section 12 of the Exchange Act, and any successor under
Exchange Act Rules 12b-2 or 12g-3, and any new corporate names of the Respondent.

IV.

IT IS HEREBY ORDERED that a public hearing for the purpose of taking evidence on
the questions set forth in Section 111 hereof shall be convened at a time and place to be fixed, and
before an Administrative Law Judge to be designated by further order as provided by Rule 110
of the Commission’s Rules of Practice [17 C.F.R. § 201.110]. '

IT IS HEREBY FURTHER ORDERED that Respondent shall file an Answer to the
allegations contained in this Order within ten (10) days after service of this Order, as provided by
Rule 220(b) of the Commission’s Rules of Practice [17 C.F.R. § 201.220(b)].

If Respondent fails to file the directed Answer, or fails to appear at a hearing after being
duly notified, the Respondent, and any successor under Exchange Act Rules 12b-2 or 12g-3, and
any new corporate names of the Respondent, may be deemed in default and the proceedings may
be determined against it upon consideration of this Order, the allegations of which may be
deemed to be true as provided by Rules 155(a), 220(f), 221(f), and 310 of the Commission’s
Rules of Practice [17 C.F.R. §§ 201.155(a), 201.220(f), 201.221(f), and 201.310}].

_ This Order shall be served forthwith upon Respondent personally or by certified,

- registered, or Express Mail, or by other means permitted by the Commission Rules of Practice.

IT IS FURTHER ORDERED that the Administrative Law Judge shall issue an initial
decision no later than 120 days from the date of service of this Order, pursuant to Rule 360(a)(2)
of the Commission’s Rules of Practice [17 C.F.R. § 201.360(a)(2)].




In the absence of an appropriate waiver, no officer or employee of the Commission
engaged in the performance of investigative or prosecuting functions in this or any factually
related proceeding will be permitted to participate or advise in the decision of this matter, except
as witness or counsel in proceedmgs held pursuant to notice. Since this proceeding is not “rule
making” within the meamng of Section 551 of the Administrative Procedure Act, it is not
deemed subject to the provisions of Section 553 delaylng the effective date of any final
Commission action.

By the Commission.

Elizabeth M. Murphy

Secretary

By1 Jill M Peterson
ssistant Secretary



UNITED STATES OF AMERICA
before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES ACT OF 1933 .
Release No. 9463 / October 7, 2013

SECURITIES EXCHANGE ACT OF 1934
Release No. 70621 / October 7, 2013

INVESTMENT ADVISERS ACT OF 1940
Release No. 3687 / October 7, 2013

INVESTMENT COMPANY ACT OF 1940
Release No. 30741 / October 7, 2013 )

Admin. Proc. File No. 3-15015

In the Matier of
MICHAEL BRESNER | ORDER GRANTING

RALPH CALABRO SECOND EXTENSION
JASON KONNER, and :
DIMITRIOS KOUTSQUBOQS

Chief Administrative Law Judge Brenda P. Murray has moved, pursuant to Commission
Rule of Practice 360(a)(3),' for an extension of thirty days to issue the initial decision in this
proceeding. For the reasons set forth below, we grant her motion.

On September 10, 2012, we issued an Order Instituting Administrative and Cease-and-
Desist Proceedings ("OIP") against Michael Bresner, an Executive Vice President and Head of
Supervision at JP Turner & Company, LLC ("JP Turner"), a registered broker-dealer, and a
person assoctated with JP Turner & Company Capital Management, LLC, a registered
investment adviser: and Ralph Calabro, Jason Konner, and Dimitrios Koutsoubos, each a former
registered representative of JP Turner.? The OIP alleges that, between January 1, 2008 and
December 31, 2009, Calabro, Konner, and Koutsoubos churned the accounts of seven customers
without regard to the customers' conservative investment objectives and low or moderate risk

. ' 17CF.R §201360()(3).

2 Michael Bresner, Exchange Act Release No. 67810, 2012 WIL. 3903387 (Sept. 10, 2012).
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tolerances, in violation of the antifraud provisions.’ The OIP further alleges that Bresner failed
reasonably to supervise Konner and Koutsoubos with a view to preventing their antifraud
violations. ‘

The OIP directs the presiding law judge to issue an initial decision within 300 days of the
date of service of the OIP. On July 5, 2013, we granted Chief Judge Murray's motion requesting
an extension of time to file the initial decision until October 9, 2013 based on her assertion that
"[i]t is certain that [the presiding law judge], who expects to begin a lengthy hearing on July 8,
will need an additional ninety days to issue an Initial Decision in Bresner. Chief Judge Murray
supports her second extension request by noting that the seventeen-day hearing in this matter
resulted in an extensive record that warrants additional time to review and that the staff member
assigned to assist the law Sjudge in this proceeding is simultaneously handling another proceeding
with an extensive record.

We adopted Rules of Practice 360(a)(2) and 360(a)(3) to enhance the timely and efficient
adjudication and disposition of Commission administrative proceedings by setting deadlines for
issuance of an initial decision.® The rules further provide for deadline extensions under certain
circumstances if supported by a motion from the Chief Administrative Law Judge and it appears,
as here, that "additional time is necessary or appropriate in the public interest."’

Accordingly, IT IS ORDERED that the deadline for filing the initial decision in this
proceeding is extended to November 8, 2013,

By the Commission.

A Elizabeth M. Murphy
oo . " Secretary

By: Jill M. Peterson
ssistant Secretary

3 Section 17(a) of the Securities Act of 1933, 15 U.S.C. § 77q(a); Section 10(b) of the Securities Exchange Act
of 1934, id. § 78j(b); and Exchange Act Rule 10b-5, 17 C.F.R. § 240.10b-5.

* Michael Bresner, Exchange Act Release No. 69940, 2013 WL 3477080, at *1 (July 5, 2013).

She notes that "progress has been made on the Initial Decision in this matter and [her] Office has hired two
new law clerks starting on September 23, 2013."

$  See Adopting Release, Exchange Act Release No. 48018, 2003 WL 21354791, at *2 (June 11, 2003).
7 17CFR §201.360()(3).
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UNITED STATES OF AMERICA
before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES ACT OF 1933
Rel. No. 9464 / October 8, 2013

SECURITIES EXCHANGE ACT OF 1934
Rel. No. 70631 / October §, 2013

Admin. Proc. File No. 3-15020

In the Matter of

JILAINE H. BAUER, ESQ.

ORDER DISMISSING PROCEEDING

On September 12, 2012, we issued an order instituting administrative proceedings ("OIP")
against Jilaine H. Bauer, Esq., pursuant to Rule 102(e)(3)(i)(B) of our Rules of Practice, which
authorizes Commission action when an attorney or other professional or expert has been "[f]ound
by any court of competent jurisdiction in an action brought by the Commission to which he or
she is a party . . . to have violated (unless the violation was found not to have been willful) or
aided and abetted the violation of any provision of the Federal securities laws or of the rules and
regulations thereunder."’ The OIP imposed on Bauer a temporary suspension from appearing or
practicing before the Commisston, as authorized by Rule 102(e)(3)(i)}(B).

The OIP was based on a judgment entered on June 15, 2012 by the United States District
Court for the Eastern District of Wisconsin finding that Bauer violated Section 17(a) of the
Securities Act of 1933 and Section 10(b) of the Securities Exchange Act of 1934 and Rule 10b-5
promulgated thereunder.” Bauer appealed the district court's judgment to the United States Court
of Appeals for the Seventh Circuit.

On Aprnil 16, 2013, an administrative law judge issued an initial decision (the "Initial
Decision") in the administrative proceeding finding, based on the action in the Eastern District of
Wisconsin, that Bauer "has been 'found by [a] court of competent jurisdiction in an action brought
by the Commission to which . . . she is a party . . . to have violated [willfully] any provision of the

. ‘ 17 CFR § 201.102(e}3)(1)(B).

2 15 U.S.C. §§ 77q(a), 78j(b); 17 CFR § 240.10b-5.
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Federal securities laws or of the rules and regulations thereunder' within the meaning of [Rule
102(e)(3)(1)(B)]."* The law judge found that the seven-month suspension Bauer had served by the
time the Initial Decision was entered was an appropriate sanction on the facts of the case and
therefore lifted the temporary suspension.! Both Bauer and the Office of the General Counsel
petitioned for Commission review of the Initial Decision.

On July 22, 2013, while this administrative appeal was pending, the Seventh Circuit
reversed and remanded the district court's judgment.” Bauer has filed a motion to dismiss the
administrative proceeding.®

In seeking to have the proceeding dismissed, Bauer argues that the district court judgment
was the sole basis for the proceeding, and that as a result of the Seventh Circuit's ruling, the
predicate for this proceeding no longer exists. OGC initially opposed Bauer's motion as premature,
because the time for filing post-judgment motions had not expired and the court's mandate had not
issued, and the July 22 decision was thus not effective and could be changed. However, the
mandate has now issued.’ '

3 Jilaine H. Bauer, Esq., Initial Decision Rel. No. 483,2013 SEC LEXIS 1125, at *8-9 (Apr.
16, 2013).

' 14,2013 SEC LEXIS 1125, at *10.

? SECv. Bauer, 2013 U.S. App. LEXIS 14767 (7th Cir. July 22, 2013).

6 Bauet's motion asks us to vacate the initial decision. However, the initial decision has not

become final. See Rule of Practice 360(3)(d)(1), 17 CFR § 201.360(3)(d)(1) (providing that "[i]fa
party . . . timely files a petition for review . . . the initial decision shall not become final as to that
party"). We therefore construe Bauer's petition as seeking dismissal of the administrative
proceeding. See, e.g., Richard L. Goble, Securities Exchange Act Release No. 68651, 2013 SEC

- LEXIS 129 (Jan. 14, 2013) (dismissing follow-on administrative proceeding after court of appeals,
while petition for review was pending before Commission, vacated injunction that served as basis
for OIP); Evelyn Litwok, Investment Advisers Act Release. No. 3438, 2012 SEC LEXIS 2328, at
*3-4 (July 25, 2012) (dismissing follow-on proceeding after court of appeals, while petition for
review was pending before Commission, reversed certain convictions and vacated and remanded
other convictions, all of which served as basis for proceeding). But ¢f. Kenneth E. Mahafy, Jr.,
Exchange Act Rel. No. 68462, 2012 SEC LEXIS 4020 (Dec. 18, 2012), (vacating bar issued in
follow-on administrative proceeding where court of appeals vacated criminal conviction that
provided basis for proceeding after Commission had issued bar order).

Bauer included in her motion a request that we discontinue the federal action and not
proceed with remand proceedings in the district court. We decline to take the requested action,
which is outside the scope of this administrative proceeding.

7

We take official notice that neither reconsideration nor review was sought, and that the
mandate has issued. See 17 CFR § 201.323 (rule of practice pertaining to official notice).
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Because the Seventh Circuit reversed the district court judgment that was the predicate
~ for this proceeding, we conclude that it is appropriate to dismiss the proceeding.®

Accordingly, IT IS ORDERED that this proceeding be, and it hereby is, dismissed.
By the Commission.

Elizabeth M. Murphy
Secretary -

([ /AN /Qn.@i/b
. M. Powalsk
BY: Iﬁ;g‘uty Secretary

. 8 See, e.g., Jimmy Dale Swink, Jr., Exchange Act Rel. No. 36042, 1995 SEC LEXIS 2033

- (Aug. 1, 1995) (vacating findings and administrative bar order when appellate court reversed
criminal conviction that was basis for proceeding).




UNITED STATES OF AMERICA
Before the
SECURITIES AND EXCHANGE COMMISSION

INVESTMENT ADVISERS ACT OF 1940
Release No. 3688 / October 8, 2013

ADMINISTRATIVE PROCEEDING
File No. 3-15552

In the Matter of ORDER INSTITUTING
' : ADMINISTRATIVE PROCEEDINGS
RICHARD LEE, PURSUANT TO SECTION 203(f) OF THE
INVESTMENT ADVISERS ACT OF 1940,
Respondent. MAKING FINDINGS, AND IMPOSING
REMEDIAL SANCTIONS
I

The Securities and Exchange Commission (“Commission™) deems it appropriate and in the
public interest that public administrative proceedings be, and hereby are, instituted pursuant to
Section 203(f) of the Investment Advisers Act of 1940 (“Advisers Act”) against Richard Lee
(“Respondent™).

IL.

In anticipation of the institution of these proceedings, Respondent has submitted an Offer
of Settlement (the “Offer”) which the Commission has determined to accept. Solely for the
purpose of these proceedings and any other proceedings brought by or on behalf of the
Comumission, or to which the Commission is a party, Respondent consents to the Commission’s
jurisdiction over him and the subject matter of these proceedings and to the entry of this Order
Instituting Administrative Proceedings Pursuant to Section 203(f) of the Investment Advisers Act
of 1940, Making Findings, and Imposing Remedial Sanctions (*“Order™), as set forth below.

111

- On the basis of this Order and Respondent’s Offer, the Commission finds that:
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1. Lee, age 34, resides in Chicago, lilinois. From April 2009 to June 2011, and
then again from September 2012 through March 2013, Lee was employed as a portfolio manager at
S.A.C. Capital Advisors, L.P. (*S.A.C.”), an investment adviser based in Stamford, Connecticut that )
registered with the Commission in 2012. '

' 2. On July 25, 2013, the Commission filed a civil action against Lee in SEC v.
Richard Lee, Civil Action No. 13-CV-5185 (S.D.N.Y.). On September 12, 2013, the Court entered
an order permanently enjoining Lee, by consent, from future violations of Section 10(b) of the
Securities Exchange Act of 1934 and Rule 10b-5 thereunder.

3. The Commission’s complaint alleged that, in connection with the purchase
or sale of certain securities, Lee knew, recklessly disregarded, or should have known, that material
non-public information he received came from inside sources and was disclosed or
misappropriated in breach of a fiduciary duty, or similar relationship of trust and confidence, and
Lee is liable for illegal trades that he placed in his own personal brokerage account and on behalf
of 8.A.C. because he directly or indirectly caused S.A.C. to place such trades. -

: 4. On July 23, 2013, Lee pleaded guilty to one count of securities fraud and
one count of conspiracy to commit securities fraud and in violation of 15 U.S.C. §§ 78j(b} and 78ff
and 18 U.S.C. § 371 before the United States District Court for the Southern District of New York,
in United States v. Richard Lee, 13-CR-539-PGG. '

- 5. The counts of the criminal indictment to which Lee pleaded guilty alleged,
inter alia, that Lee, and others, participated in a scheme to defraud by executing securities trades
based on material nonpublic information that had been disclosed or misappropriated in violation of

.duties of trust and confidence, and that he unlawfully, willfully and knowingly did so, directly and
indirectly, by use of the means and instrumentalities of interstate commerce, and of the mails, and
of the facilities of national securities exchanges, in connection with the purchase and sale of
securities.

IVv.

In view of the foregoing, the Commission deems it appropriate and in the public interest to
impose the sanctions agreed to in Respondent Lee’s Offer. :

Accordingly, it is hereby ORDERED pursuant to Section 203(f) of the Advisers Act that
Respondent Lee be, and hereby is: barred from association with any broker, dealer, investment
adviser, municipal securities dealer, municipal advisor, transfer agent, or nationally recognized
" statistical rating organization. o

Any reapplication for association by the Respondent will be subject to the applicable laws
and regulations governing the reentry process, and reentry may be conditioned upon a number of
factors, including, but not limited to, the satisfaction of any or all of the following: (a) any
disgorgement ordered against the Respondent, whether or not the Commission has fully or partially
waived payment of such disgorgement; (b) any arbitration award related to the conduct that served
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as the basis for the Commission order; (c) any self-regulatory organization arbitration award to a
customer, whether or not related to the conduct that served as the basis for the Commission order;
and (d) any restitution order by a self-regulatory organization, whether or not related to the conduct
that served as the basis for the Commission order.

By the Commission.

Elizabeth M. Murphy
Secretary
r B ,
By: Jill M. Peterson |
Assistant Secretary




UNITED STATES OF AMERICA
before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 70632 / October 8, 2013

Admin. Proc. File No. 3-13678

In the Matter of the Application of

JOHN M.E. SAAD ORDER REMANDING
L . PROCEEDING TO REGISTERED
For Review of Disciplinary Action Taken by SECURITIES ASSOCIATION
FINRA

On May 26, 2010, we issued an opinion finding that John M.E. Saad, formerly a
registered representative associated with Homer, Townsend & Kent ("HTK"), a FINRA member
firm, had violated NASD Rule 2110 by accepting reimbursement based on Saad's submission of
false expense reimbursement requests and receipts. We also sustained FINRA's imposition of
sanctions, which were a bar in all capacities and an assessment of costs.’

Saad appealed our decision to the United States Court of Appeals for the District of
Columbia Circuit. Saad did not contest that he had violated Rule 2110, but instead asserted only
that the Commission had abused its discretion in upholding the bar. In particular, Saad argued
that the Commission had ignored two mitigating factors: (1) that HTK had terminated Saad's
employment before FINRA detected his misconduct, and (2) Saad's claim that he was under
personal and professional stress at the time of his misconduct.

The D.C. Circuit agreed with Saad's contention that the Commission had failed to
consider his two claims of mitigation and remanded the proceeding to the Commission for
further consideration of those issues.” In doing so, the court found that the Commission had
acknowledged Saad's claim that his firm had fired him before FINRA detected his misconduct,
but that neither FINRA nor the Commission had fully addressed that claim. The court concluded

! John M.E. Saad, Securities Exchange Act Release No, 62 ]'78, 2010 SEC LEXIS 1761 (May 26, 2010).

z Saadv. SEC, 718 F.3d 904, 912-14 (D.C. Cir. 2013). Although the court remanded for further consideration of
Saad's claims of mitigation, the court affirmed the Commission's finding that FINRA had appropriately used the .
FINRA Sanction Guideline regarding the conversion or improper use of funds or securities when considering
whether a bar was an appropriate sanction. The court also found that the Commission had correctly noted that a bar
was a possible sanction regardless of whether FINRA had used the guideline for conversion/improper use or, as
Saad argued was more appropriate, the guideline for forgery/falsification of records. /d at 911-12.
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that consideration of this factor was relevant because FINRA's Sanction Guidelines state that,
when determining sanctions, adjudicators should consider "[w]hether the member firm with
which an individual respondent is/was associated disciplined the respondent for the same
misconduct at issue prior to regulatory detection.” The court also found that the Commission
had noted, but did not address, Saad's claim that "he was under severe stress with a hospitalized
infant and a stressful job environment."* The court did not accept the Commission's contention
that it had, at a minimum, implicitly rejected these claims of mitigation by denying all arguments
that were inconsistent with the views expressed in the Commission's decision. The court instead
ordered the Commission "to fully address all potentially mitigating factors that might militate
against a lifetime bar," while noting that the court took "no position on the proper outcome of
this case."

We have determined to remand to FINRA the portion of this proceeding concerning the
imposition of a bar to give FINRA an opportunity to explain its views on its Sanction Guidelines
and Saad's claims of mitigation. We direct FINRA's particular attention to the following
questions: '

(1) When considering Principal Consideration Number 14 of FINRA's Sanction Guidelines
(which concerns the consideration of whether a member firm disciplined an associated
respondent prior to regulatory detection), does that guideline apply as to the member -
firm, the associated person, or both (e.g., does the guideline apply when determining
whether (a) the member firm's misconduct was mitigated because the firm disciplined an
associated person before regulators detected the misconduct, (b) the associated person's
misconduct was mitigated because the firm had already disciplined the associated person,
or (c) either the member firm's or the associated person's misconduct was mitigated by
such disciplinary action)?

. (2) In light of FINRA's finding as to question (1) above, is Saad's claim that HTK had
terminated his employment before FINRA detected his misconduct mitigating?

(3) Is Saad's claim that he was under personal and professional stress at the time of his
misconduct mitigating? '

(4) Are there any other considerations that Saad has raised (whether or not discussed in the
D.C. Circuit's decision) that are mitigating?

(5) In light of FINRA's findings as to questibns (1) through (4) above, what is an appropriate
sanction in this case?

*  Id at913 (quoting FINRA Sanction Guidelines ("Guidelines"), at 7 (Principal Consideration No. 14)).

*  Id (quoting Saad, 2010 SEC LEXIS 1761, at *27). Unlike with Saad's claim regarding his termination,
FINRA's Sanction Guidelines do not contain a guideline about whether claims of personal or professional stress can
be mitigating.

5 Jd at 914 (emphasis in original).




[ 3
At the conclusion of FINRA's proceeding on remand, Saad will have the right to file an

application for review of FINRA's decision with the Commission pursuant to Section 19(d)(1) of
the Securities Exchange Act of 1934 and Rule 420 of the Commission's Rules of Practice.

Accordingly, IT IS ORDERED that this proceeding is remanded to FINRA for issuance
of a decision in this matter as to the appropriate sanction for Saad's violation of NASD
Rule 21107

By the Commission.

Elizabeth M. Murphy
Secretary

L | By: Lynn M. Powalski
Deputy Secretary

6 15U.8.C. § 78s(d)(1); 17 C.F.R. § 201.420. The Commission may also, on its own initiative, order review of
FINRA's decision pursuant to Exchange Act Section 19(d)(1) and Rule of Practice 421. 15 U.S.C. § 78s(d)(1); 17
CF.R. §201.421.

7 We do not intend to suggest any view as to the appropriate outcome of these proceedings.




UNITED STATES OF AMERICA
before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES ACT OF 1933
Rel. No. 9465 / October 9, 2013

SECURITIES EXCHANGE ACT OF 1934
Rel. No. 70639 / October 9, 2013

Admin. Proc. File No. 3-14266

In the Matter of

JOHNNY CLIFTON
11680 Stephenville Drive
Frisco, TX 75035

CORRECTED ORDER DENYING MOTIONS FOR RECONSIDERATION AND A STAY
L

On July 12, 2013, we issued an opinion ("the July 12 Opinion”) and order finding that
Johnny Clifton, who was president, chief executive officer, and principal of MPG Financial, LLC.
a former Commission-registered broker-dealer, violated Sections 17(a)(1), 17(a)}(2), and 17(a)3)
of the Securities Act of 1933' by making and causing to be made material misrepresentations and
omissions in the offer and sale of oil-and-gas limited partnership interests.” . We also found that
Clifton violated Section 15(b) of the Securities Exchange Act of 1934° by failing to supervise at
Jeast one sales representative with a view to detecting and preventing that sales representative's
Securities Act Section 17(a) violations.* For this violative conduct, we found it to be in the public
interest to bar Clifton from association with any broker, dealer, investment adviser, municipal
securities dealer, municipal advisor, transfer agent, or nationally recognized statistical rating '
organization, to order him to cease and desist from violating Securities Act Section 17(a), and to
assess a $150,000 third-tier civil money penalty.5

1 15 US.C. §§ 77q(a)(1), 779(a)(2), 77q(a)(3)-

2 Johnny Clifion, Securities Act Rel. No. 9417, 2013 WL 3487076, at %] (July 12, 2013).
3 15 U.S.C. § 780(b).

4 Clifton, 2013 WL 3487076, at *1.

3 Id

/3 ef T
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Clifton, who is now proceeding pro se, has filed a motion asking that we reconsider the
July 12 Opinion with a view to "lowering the penalties assessed.” He also has filed three motions
asking us to stay the sanctions imposed pending a possible appeal to the federal courts.® For the
reasons set forth below, we have determined to deny Clifton's motions for reconsideration and a
stay.
1L.

We analyze Clifton's motion for reconsideration under Rule of Practice 470 Rule 470
requires a motion for reconsideration to "briefly and specifically state the matters of record alleged
to have been erroneously decided, the grounds relied upon, and the relief sou,q;,ht."8 We have
stated that reconsideration is an "extraordinary remedy"’ "designed to correct manifest errors of
law or fact, or to permit the presentation of newly discovered evidence."'® Applicants may not
use motions for reconsideration to reiterate arguments previously made or to cite authority
previously available, and we will accept only such additional evidence that "the movant could not
have known about or adduced before entry of the order subject to the motion for

6 By order dated August 22, 2013, we granted an interim stay of the collateral bar and civil

money penalty imposed on Clifton in order to maintain the status quo pending our review of the
parties' pleadings. Johnny Clifton, Order Granting Interim Sanctions, Admin. Proc. File No.
3-14266 (Aug. 22, 2013).

7 17 C.F.R. § 201.470.
8 Id. §201.470(b). Our Rules of Practice further provide that the text of any motion must be
double-spaced and that the motion, together with any brief in support, cannot exceed 7,000 words
in length, exclusive of any table of contents or authorities. See id §§ 201.152(a)(5), 154(c); see
also id. § 201.470(b). In general, a motion that does not exceed fifteen pages in length, exclusive
of any table of contents or authorities, is presumptively considered to contain no more than 7,000
words. A motion that exceeds the length limitation must include a certificate by the attorney or,
in this case, the unrepresented party stating that the motion complies with the length limitation and
setting forth the number of words in the motion. /d. § 201.154(c). Clifton's motion is sixteen '
pages, single-spaced (excluding a table of contents), and thus appears to exceed the 7,000 word
limit in Rule 154(c). It also does not include the required certification of compliance with that
rule. Notwithstanding these apparent deficiencies in Clifton’s motion, we have considered and
decided the motion on its merits,

o See, e.g., Eric J. Brown, Order Denying Collins's Motion for Reconsideration of Civil
Penalties, Securities Act Rel. No. 3393, 2012 WL 1143573, at *1 (Apr. 5, 2012), appeal filed,
Collins v. SEC, No. 12-1241 (D.C. Cir. June 1, 2012).

10 See id. & n.7 (quoting Perpetual Sec., Inc., Order Denying Motion for Reconsideration,
Exchange Act Rel. No. 56962, 2007 WL 4372765, at *1 (Dec. 13, 2007)).
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cases. 12

reconsideration."!! Motions for reconsideration, therefore, are granted only in exceptional

Clifton's motion for reconsideration fails to meet these rigorous standards. The July 12
Opinion found, based on a de novo review of the record, that the preponderance of the evidence
established the antifraud and failure to supervise violations and supported the sanctions imposed.
While Clifton disputes certain factual findings and witnesses' credibility, he does not demonstrate
any manifest error of fact. He also disputes his liability under Securities Act Section 17(a) and
Exchange Act Section 15(b), but does not establish any manifest error of law. Instead, Clifton'’s
motion largely repeats and reformulates arguments that we have previously considered and
rejected, including that: (1) he did not engage in a scheme to defraud and did not act with
scienter; (2) he did not conceal material, adverse information about the oil and gas well project
from sales representatives or prospective investors; (3) he did not know that the third oil well was
a dry hole until the afternoon of December 28, 2009; (4) he did not have primary responsibility for
reviewing sales representatives' outgoing e-mail correspondence until October 2009; (5) after
October 2009, he delegated to the firm's chief compliance officer the responsibility for reviewing
¢-mails; (6) he is remorseful about his conduct; and (7) he cannot afford to pay the $150,000 civil
money penalty.

Moreovet, as the July 12 Opinion stated, Clifton admitted on appeal that he made material
misrepresentations and omissions during a December 23, 2009 investor conference call, that two
sales representatives' e-mails to prospective investors contained material misrepresentations and
omissions, and that he failed to follow appropriate procedures and review those e-mails."” Based
on his admissions and other evidence in the record, the July 12 Opinion found that Clifton willfully
violated Securities Act Section 17(a) and violated Exchange Act Section 15(b). Accordingly, the
July 12 Opinion determined that barring him from association with any broker, dealer, investment
adviser, municipal securities dealer, municipal advisor, transfer agent, or nationally recognized
statistical rating, and imposing a single $150,000 third-tier civil money penalty were in the public
interest and remedial. Given the egregious, recurrent, and fraudulent nature of Clifton's
misconduct, we see no basis for reconsideration of the July 12 Opinion.

Clifton raises several new points in his reconsideration motion, but offers no explanation
for failing to make these arguments or providing support for them in his prior briefs to us. For
instance, Clifton argues that the administrative law judge improperly found that he did not admit to
wrongful conduct, showed no remorse for his actions, and was not willing to take corrective action

' Jd & n.8 (quoting Perpetual Sec., 2007 WL 4372765, at *1).
12 Id. &n9.
13 See Clifion, 2013 WL 3487076, at *2 .13, *9 & n.59, & *12 & n.83. In his motion for

reconsideration, he continues to admit that he made misrepresentations during the December 23,
2009 conference call and failed to review e-mails containing false and misleading statements.
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to ensure fiture compliance with the securities laws, rules, and regulations. In making this
argument, Clifton overlooks the fact that once he filed his petition for review, the law judge's
initial decision ceased to have any force or effect.” As a result, the Commission was free to
decide, in the first instance, what remedial sanctions would be appropriate and should be ordered.
Moreover, our briefing order issued in this case expressly stated that we had determined, on our
own initiative, to review what sanctlons were appropriate. 15

Clifton also argues that "[t}here were several witnesses that [he] would have liked to have
called in his defense,” but, due to his "limited resources," his attomey "chose to just cross-examine
the Division [of Enforcement]'s witnesses instead of calling new" witnesses. As the Supreme
Court has recognized, a party is bound by the actions of the attorney he retained.'® "[K]eeping [a]
suit alive merely because [a party] should not be penalized for the [acts or] omissions of his own
attorney would be visiting the sins of [the party's] lawyer upon the [opposmg party]," which
"would be wholly inconsistent with our system of representative litigation."

Clifton requests oral argument so that he can present his case "faceato face" before the
Commission. We deny the request as untimely. Rule of Practice 451(b)'® requires that any
request for oral argument be made by a separate motion accompanying the initial brief on the
merits. Clifton failed to do this and therefore did not comply with Rule 451(b). We also deny his
unsupported requests for a new hearing and the introduction of unspecified additional evidence.

Clifton further argues for "a suspension instead of a collateral bar and a reduced fine with
consideration given to [his] ability to pay." The July 12 Opinion found that Clifton committed
fraud through his material misrepresentations and omissions about the Osage project and his
actions to perpetuate the fraudulent scheme by concealing material, adverse information from

sales representatives and ensuring that they, in turn, withheld such information from investors.'®

14 See Steven Altman, Esq., Order Denying Motion for Reconsideration and a Stay, Exchange

Act Rel. No. 63665, 2011 WL 52087, at *2 & nn.7-9 (Jan. 6, 2011).

N See Johnny Clifton, Order Granting Petition for Review and Scheduling Briefs, Admin. .

Proc. File No. 3-14266 (Jan. 3, 2012) ("Pursuant to Rule of Practice 411(d), the Commission, onits
own initiative, has determined to review what sanctions, if any, are appropriate in this matter.")
(footnote omitted).

16 See Link v. Wabash R. R. Co., 370 U.S. 626, 633-34 (1962) (stating that "[p]etitioner
voluntarily chose this attorney as his representative in the action, and he cannot now avoid the
consequences of the acts or omissions of this freely selected agent™).

17 Id at 634 & n.10.
18 17 C.F.R. § 201.451(b).
19 Clifton, 2013 WL 3487076, at *8-10.
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Fraud is "especially serious and subject to the severest of sanctions."*® In addition, Clifion failed
to review materially false and misleading e-mails sent by a sales representative and failed to follow
the procedures instituted for the supervision of sales representatives.”’ The July 12 Opinion
concluded that "the pattern, self-serving nature, and egregiousness of Clifton's fraud demonstrates
his unfitness to participate in the securities industry in any capacity."22 As for the civil money
penalty, the July 12 Opinion found that Clifton's violations created a "significant risk" of
substantial losses to prospective investors. Based on this finding and the fact that inability to pay
is but one factor to consider and is not dispositive of the penalties determination, the July 12
Opinion decided that the scope and severity of Clifton's misconduct warranted the imposition of a
civil money penalty of $150,000 to deter Clifton and others like him.”* We find no basis for
altering our conclusions regarding the appropriate remedial sanctions here.

1.

Turning to Clifton's motions for a stay of sanctions pending a possible appeal to the federal
courts, we generally consider a stay motion in light of four factors: whether the party seeking the
stay is likely to prevail on appeal; whether the party seeking the stay is likely to suffer irreparable
injury if the stay is not granted; whether any other party is likely to suffer substantial harm if the
stay is granted; and whether the stay will serve the public interest.”* The party seeking the stay has
the burden of demonstrating that a stay is justified.” :

- Wehave evaluated Clifton's stay motions in light of the four factors and find that he has not
established grounds for a stay. For instance, he has provided no basis to conclude, given his
admissions and the egregiousness of his conduct, that he is likely to prevail on appeal.”® Nor has

- 20 Id. at *14 & n.95 (quoting Marshall E. Melton, Advisers Act Rel. No. 2151, 56 SEC 695,

2003 WL 21729839, at *9 (July 25, 2003)).
2l Id at *14.

= Id at *16.

2 Id. Although we found that Clifton had waived the argument of inability to pay, we

nonetheless considered it and ultimately determined to disregard it based on the egregiousness of
his misconduct. See id at ¥*16.n.116.

24 See Cuomo v. NRC, 772 F.2d 972, 974 (D.C. Cir. 1985).

» Id.at978.
26 Clifton argues that the collateral bar was impermissibly retroactive, but failed to
demonstrate how he has been harmed by this ruling such that a stay is warranted. Even if he were
successful on that issue, he still would be subject to a broker-dealer bar and have to close his
business.
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he shown that the financial losses he claims he will suffer outweigh protecting the public.?’
Rather, granting the stay would risk exposing investors and the markets to securities industry
participation by a person who has demonstrated "an unfitness to participate in the securities
industry that goes beyond the professional capacity in which he was acting when he engaged in the
misconduct underlying these proceedings."”® Under the circumstances, it would be inappropriate
to stay Clifton's remedial sanctions pending an appeal to the federal courts.

Accordingly, IT IS ORDERED that the motion for reconsideration filed by Johnay Clifton
be, and it hereby is, DENIED, and it is further

ORDERED that Clifton's motions for a stay of the Commission's July 12, 2013 order
imposing remedial sanctions be, and they hereby are, DENIED.

By the Commission.

Elizabeth M. Murphy
Secretary

T 3y: Lynn M. Powalski
. - Deputy Secretary

27 See, e.g., Wisconsin Gas Co. v. FERC, 758 F.2d 669, 674 (D.C. Cir. 1985) (denying stay
for failure to establish irreparable harm and indicating that the alleged injury must be "both certain
and great," that "economic loss does not, in and of itself, constitute irreparable harm," and that "the
movant [must] substantiate the claim that irreparable injury is 'likely' to occur™).

28 Clifton, 2013 WL 3487076, at *15.




UNITED STATES OF AMERICA
Before the '
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 70640 / October 9, 2013

ADMINISTRATIVE PROCEEDING
File No. 3-15554

ORDER INSTITUTING
ADMINISTRATIVE PROCEEDINGS
PURSUANT TO SECTION 15(b) OF THE

In the Matter of SECURITIES EXCHANGE ACT OF 1934,
o MAKING FINDINGS, AND IMPOSING
MARK STEVEN BERG, REMEDIAL SANCTIONS
Respondent.
I

The Securities and Exchange Commission (*Commission™) deems it appropriate and in the
public interest that public administrative proceedings be, and hereby are, instituted pursuant to
Section 15(b) of the Securities Exchange Act of 1934 (“Exchange Act”) against Mark Steven Berg
(“Berg” or “Respondent™). ‘

1L

In anticipation of the institution of these proceedings, Respondent has submitted an Offer
of Settlement (the “Offer”) which the Commission has determined to accept. Solely for the
purpose of these proceedings and any other proceedings brought by or on behalf of the
Commission, or to which the Commission is a party, Respondent consents to the Commission’s
jurisdiction over him and the subject matter of these proceedings and to the entry of this Order
Instituting Administrative Proceedings Pursuant to Section 15(b) of the Securities Exchange Act of
1934, Making Findings, and Imposing Remedial Sanctions (*Order”), as set forth below,

W
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On the basis of this Order and Respondent’s Offer, the Commission finds that:

1. From May 1999 to April 2008, Berg was a registered representative
associated with Joseph Stevens & Co., Inc., which at the time of his association was a broker-dealer |
registered with the Commission. Berg, age 55, is a resident of New York.

: 2. On June 135, 2012, before the New York Supreme Court in People v. Mark
Berg, Case No. 00492-2009, Berg pleaded guilty to one felony count of attempted enterprise
corruption in violation of New York Penal Law § 110-460.20 and one count of criminal possession
of stolen property in the third degree in violation of New York Penal Law § 165.50. On June 15,
2012, Berg was sentenced in that proceeding to five years of probation and ordered to pay $350 000
in restitution to his victims. :

3. The count of attempted enterprise corruption to which Berg pleaded guilty
arose out of the conduct of a broker-dealer and alleged, among other things, that between January
2000 and April 2008, Berg participated in a scheme at Joseph Stevens & Co. to defraud investors by
providing blocks of stock to the firm’s traders for the purpose of generating excessive commissions
in stocks. Berg participated in a scheme involving the sale, negotiation, and purchase of securities
in which he provided the firm’s traders with large blocks of shares of companies, including Cypress
Bioscience, Inc. and Repligen, Inc., for the purpose of inflating the price of such stocks to generate
large commissions.

1V.

In view of the foregomg, the Commission deems it appropriate and in the public 1nterest to
impose the sanctions agreed to in Respondent Berg’s Offer.

Accordmgly, it is hereby ORDERED pursuant to Section 15(b)(6) of the Exchange Act
that Respondent Berg be, and hereby is:

barred from association with any broker, dealer, investment adviser, municipal securities
dealer, municipal advisor, transfer agent, or nationally recognized statistical rating
organization; and barred from participating in any offering of a penny stock, including:
acting as a promoter, finder, consultant, agent, or other person who engages in activities
with a broker, dealer, or issuer for purposes of the issuance or trading in any penny stock,
or inducing or attempting to induce the purchase or sale of any penny stock.
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Any reapplication for association by the Respondent will be subject to the applicable laws
and regulations governing the reentry process, and reentry may be conditioned upon a number of
factors, including, but not limited to, the satisfaction of any or all of the following: (a) any
disgorgement ordered against the Respondent, whether or not the Commission has fully or partially
waived payment of such disgorgement; (b) any arbitration award related to the conduct that served
as the basis for the Commission order; (c) any self-regulatory organization arbitration award to a
customner, whether or not related to the conduct that served as the basis for the Commission order;
and (d) any restitution order by a self-regulatory organization, whether or not related to the conduct
that served as the basis for the Commission order.

By the Commission.

Elizabeth M. Murphy
Secretary
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UNITED STATES OF AMERICA
Before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 70641 / October 9, 2013

ADMINISTRATIVE PROCEEDING
File No. 3-15555

In the Matter of .
: ORDER OF SUSPENSION PURSUANT
MARTIN E. WEISBERG, : TO RULE 102(e)(2) OF THE
: COMMISSION’S RULES OF PRACTICE

Respondent.

I.

The Securities and Exchange Commission deems it appropriate to issue an order of
forthwith suspension of Martin E. Weisberg (“Weisberg”) pursuant to Rule 102(e)(2) of the
Commission’s Rules of Practice [17 C.F.R. § 201.102(¢)(2)].’

I1.
The Commission finds that:

1. Weisberg, age 62 and a resident of Waccabuc, New York, was an attorney
admitted to practice law in New York.

2, On May 21, 2012, Weisberg entered guilty pleas in United States v. Martin
Weisberg, 08 CR 347 (NGG) and United States v. Zev Saltsman, et al, 07 CR 641 (S-2) (NGG)
in the United States District Court for the Eastern District of New York, finding him guilty of
one count of money laundering and one count of conspiracy to commit securities fraud in
connection with the offerings of securities of Xybernaut Corporation (“Xybernaut™).

' Rule 102(e)(2) provides in pertinent part: “Any ... person who has been convicted of a felony or a

misdemeanor invelving moral turpitude shall be forthwith suspended from appearing or practicing before the
Commission.” :

v e/ﬂ 70




3. From 1996 through approximately May 2005, Weisberg was Xybernaut’s
attorney. Weisberg was also a member and Secretary of Xybernaut's Board of Directors.

4, During his allocution on May 21, 2012, Weisberg admitted that between April
2004 and December 2004, he agreed, with others, to file certain false disclosure documents with
the Commission concerning certain private investment in public equity (“PIPE”) transactions for
Xybernaut. Weisberg admitted that he knowingly concealed certain related party transactions
associated with these PIPE transactions.

5. On August 7, 2013, Weisberg was sentenced to 24 months imprisonment in a
federal penitentiary to be followed by three years of supervised release, and ordered to pay
restitution in the amount of $297,500. ' .

1L

In view of the foregoing, the Commission finds that Weisberg has been convicted of a
felony within the meaning of Rule 102(e)(2) of the Commission’s Rules of Practice.

Accordingly, it is ORDERED, that Martin Weisberg is forthwith suspended from

appearing or practicing before the Commission pursuant to Rule 102(e)(2) of the Commission’s
- . Rules of Practice, _ ‘

By the Commission.

Elizabeth M. Murphy
Secretary

5

By{ Jill M. Peterson
Assistant Secretary




UNITED STATES OF AMERICA
Before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 70642 / October 9,2013

INVESTMENT ADVISERS ACT OF 1940
Release No. 3689 / October 9,2013

ADMINISTRATIVE PROCEEDING
File No. 3-15556

ORDER INSTITUTING ADMINISTRATIVE
In the Matter of ' PROCEEDINGS PURSUANT TO SECTION
15(b) OF THE SECURITIES EXCHANGE
TIMOTHY J. GEIDEL, ACT OF 1934 AND SECTION 203(f) OF THE
INVESTMENT ADVISERS ACT OF 1940,
Respondent. AND NOTICE OF HEARING
L

The Securities and Exchange Commission (“Commission™) deems it appropriate and in the
public interest that public administrative proceedings be, and hereby are, instituted pursuant to
Section 15(b) of the Securities Exchange Act of 1934 (“Exchange Act”) and Section 203(f) of the
Investment Advisers Act of 1940 (“Advisers Act”) against Timothy J. Geidel (“Respondent” or
“Geidel™). '

IL.
After an investigation, the Division of Enforcement alleges that:

A. RESPONDENT

1 From November 1989 to August 2010, Geidel was a registered
representative associated with Royal Alliance Associates, Inc. (“Royal Alliance™), which at all
relevant times was a broker-dealer registered with the Commission and an investment adviser
registered with the Commission, Geidel, age 51, is a resident of New York.

b of T
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B. RESPONDENT’S CRIMINAL CONVICTION

2. On September 13, 2011, Geidel pleaded guilty to one count of wire fraud in
violation of 18 U.S.C. § 1343 and one count of structuring transactions to avoid reporting
requirements in violation of 31 U.S.C. § 5324(a)(3) before the United States District Court for the
Western District of New York, in United States v. Timothy J. Geidel, Crim. Information No. 1:11-
CR-00012 (WMS-HBS). On Aprit 17, 2012, Geidel was sentenced in that proceeding to a prison
term of 42 months followed by three years of supervised release and ordered to make restitution in
the amount of $1,301,981.95.

3. The wire fraud count to which Geidel pleaded guilty alleged, among other
things, that while associated with Royal Alliance, Geidel knowingly devised a scheme and artifice
to defraud an investor by falsely representing that he intended to invest the individual’s money in
high yield investment vehicles, but instead used the money to repay other investors whom he had
defrauded and for his personal gain. For the purpose of executing the scheme and artifice, in
September and October of 2009, Geidel knowingly transmitted wire transfers of funds.

II1.

In view of the allegations made by the Division of Enforcement, the Commission deems it
necessary and appropriate in the public interest that public administrative proceedings be instituted
to determine:

A. Whether the allegations set forth in Section Il hereof are true and, in connection
therewith, to afford Respondent an opportunity to establish any defenses to such allegations;

B. What, if any, remedial action is appropriate in the public interest against
Respondent pursuant to Section 15(b)(6) of the Exchange Act; and

C. What, if any, remed:ial action is appropriate in the public interest against
Respondent pursuant to Section 203(f) of the Advisers Act.

V.

IT IS ORDERED that a public hearing for the purpose of taking evidence on the questions
set forth in Section 111 hereof shall be convened at a time and place to be fixed, and before an
Administrative Law Judge to be designated by further order as provided by Rule 110 of the
Commission’s Rules of Practice, 17 C.F.R. § 201.110.

IT IS FURTHER ORDERED that Respondent shall file an Answer to the allegations
contained in this Order within twenty (20) days after service of this Ordex, as provided by Rule 220
of the Commission’s Rules of Practice, 17 C.F.R. § 201.220.

If Respondent fails to file the directed answer, or fails to appear at a hearing after being
duly notified, the Respondent may be deemed in default and the proceedings may be determined

2




against him upon consideration of this Order, the allegations of which may be deemed to be true as
provided by Rules 155(a), 220(f), 221(f), and 310 of the Commission’s Rules of Practice, 17
C.F.R. §§201.155(a), 201.220(f), 201.221(f), and 201.310.

This Order shall be served forthwith upon Respondent personally or by certified mail.

IT IS FURTHER ORDERED that the Administrative Law Judge shall issue an initial
decision no later than 210 days from the date of service of this Order, pursuant to Rule 360(a)(2) of
the Comm1ssmn s Rules of Practice.

In the absence of an appropriate waiver, no officer or employee of the Commission
engaged in the performance of investigative or prosecuting functions in this or any factually related
proceeding will be permitted to participate or advise in the decision of this matter, except as
witness or counse! in proceedings held pursuant to notice. Since this proceeding is not “rule
making” within the meaning of Section 551 of the Administrative Procedure Act, it is not deemed
subject to the provisions of Section 553 delaying the effective date of any final Commisston action.

By the Commission.

Elizabeth M. Murphy
Secretary

W oo
Byt Jill M. Peterson
ssistant Secretary
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UNITED STATES OF AMERICA
: Before the .
SECURITIES AND EXCHANGE COMMISSION

* SECURITIES EXCHANGE ACT OF 1934

Release No. 70645 / October 9, 2013

-~

ADMINISTRATIVE PROCEEDING

- File No. 3-15557

ORDER INSTITUTING

ADMINISTRATIVE PROCEEDINGS

PURSUANT TO SECTION 15(b) OF THE
In the Matter of : SECURITIES EXCHANGE ACT OF 1934,
‘ MAKING FINDINGS, AND IMPOSING

ROBERT PETROZZ0, REMEDIAL SANCTIONS
Respondent.
I

The Securities and Exchange Commission (“Commission™) deems it appropriate and in the

_ public interest that public administrative proceedings be, and hereby are, instituted pursuant to

Section 15(b) of the Securities Exchange Act of 1934 (“Exchange Act™) against Robert Petrozzo
(*Petrozzo” or “Respondent”).

IL

In anticipation of the institution of these proceedings, Respondent has submitted an Offer
of Settlement (the “Offer”) which the Commission has determined to accept. Solely for the
purpose of these proceedings and any other proceedings brought by or on behalf of the
Commission, or to which the Commission is a party, Respondent consents to the Commission’s ,
Jurisdiction over him and the subject matter of these proceedings and to the entry of this Order
Instituting Administrative Proceedings Pursuant to Section 15(b) of the Securities Exchange Act of
1934, Making Findings, and Imposing Remedial Sanctions (*“Order™), as set forth below.

(7 o 70




I11.

On the basis of this Order and Respondent’s Offer, the Commission finds that:

1. From January 1995 to April 2008, Petrozzo was a registered representative'
associated with Joseph Stevens & Co., Inc., which at the time of his association was a broker-dealer
- "registered with the Commission. Petrozzo, age 55, is a resident of New York.

2. On December 1, 2008, before the New York Supreme Court in People v.

. Robert Petrozzo, Case No. SCI-05684-2008, Petrozzo pleaded guilty to one felony count of
attempted enterprise corruption in violation of New York Penal Law § 110-460.20 and one felony
count of grand larceny in the third degree in violation of New York Penal Law § 155.35. On

May 4, 2012, Petrozzo was sentenced in that proceeding to conditional discharge and ordered to pay
$101,123 in restitution to his victims.

3. The grand larceny count to which Petrozzo pleaded guilty alleged, among
other things, that between July 2003 and October 2006, while he was associated with Joseph
Stevens & Co., Petrozzo stole from an individual property with a value in excess of $3,000.

IV.

_ In view of the foregoing, the Commission deems it appropriate and in the public interest to
impose the sanctions agreed to in Respondent Petrozzo’s Offer.

| Accordingly, it is hereby ORDERED pursuant to Section 15(b)(6) of the Exchange Act
that Respondent Petrozzo be, and hereby is:

barred from association with any broker, dealer, investment adviser, municipal securities
dealer, municipal advisor, transfer agent, or nationally recognized statistical rating
organization; and barred from participating in any offering of a penny stock, including:
acting as a promoter, finder, consultant, agent, or other person who engages in activities

_ with a broker, dealer, or issuer for purposes of the issuance or trading in any penny stock,
or inducing or attempting to induce the purchase or sale of any penny stock.

, Any reapplication for association by the Respondent will be subject to the applicable laws
and regulations governing the reentry process, and reentry may be conditioned upon a number of
factors, including, but not limited to, the satisfaction of any or all of the following: (a) any
disgorgement ordered against the Respondent, whether or not the Commission has fully or partially
waived payment of such disgorgement; (b) any arbitration award related to the conduct that served
as the basis for the Commission order; (c) any self-regulatory organization arbitration award to a




customer, whether or not related to the conduct that served as the basis for the Commission order;

and (d) any restitution order by a self-regulatory organization, whether or not related to the conduct
that served as the basis for the Commission order.

"By the Commission.

Elizabeth M. Murphy
Secretary 7

Oy \%@W

B I M. Peterson
d ssistant Secretary




(snmissioner G llaphér

-t ey

UNITED STATES OF AMERICA
Before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 70649 / October 9, 2013

ADMINISTRATIVE PROCEEDING
File No. 3-15559

: ORDER INSTITUTING o
In the Matter of ADMINISTRATIVE PROCEEDINGS
PURSUANT TO SECTION 15(b) OF THE
PETER D. KIRSCHNER, SECURITIES EXCHANGE ACT OF 1934,
' MAKING FINDINGS, AND IMPOSING
Respondent. REMEDIAL SANCTIONS

L

The Securities and Exchange Commission (“Commission’) deems it appropriate and in the
public interest that public administrative proceedings be, and hereby are, instituted pursuant to
Section 15(b) of the Securities Exchange Act of 1934 (“Exchange Act”™) against Peter D. Kirschner
(“Kirschner™).

II.

In anticipation of the institution of these proceedings, Kirschner has submitted an Offer of
Settlement (the “Offer”} which the Commission has determined to accept. Solely for the purpose
of these proceedings and any other proceedings brought by or on behalf of the Commission, or to
which the Commission is a party, and without admitting or denying the findings herein, except as
to the Commission’s jurisdiction over him and the subject matter of these proceedings and the
findings contained in Section II1.2 below, which are admitted, Kirschner consents to the entry of
this Order Instituting Administrative Proceedings Pursuant to Section 15(b) of the Securities
Exchange Act of 1934, and Imposing Remedial Sanctions (“Order”), as set forth below.
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If1.
On the basis of this Order and Kirschner’s Offer, the Commission finds that:

1. Kirschner, age 48, resides in Delray Beach, Florida, is a former managing
member of Premiere Consulting, LL.C (Premiere”), and a managing member of Advanced Equity
Partners, LLC (“Advanced Equity”). From 1989 to 2004, Kirschner was a registered representative
formerly associated with several broker-dealers including Stratton Oakmont Inc., Corporate
Securities Group, Inc. and L.H. Ross & Co, Inc. In 2006, Kirschner was the subject of a
Commission action involving microcap fraud. Kirschner consented to the entry of an order
permanently enjoining him from future violations of Section 5(a), 5(c) and 17(a) of the Securities
Act and Section 10(b) of the Exchange Act and Rule 10b-5 thereunder. Kirschner also consented to
disgorge $109,400 in ill-gotten gains plus pre-judgment interest, pay $55,000 in a civil money
penalty and agreed to be barred from association with any broker or dealer, with the right to reapply
after a five—year period. To date Kirschner has not exercised this right. Kirschner partlc1pated in an
offering and sale of Thought Development, Inc. (“TDI”) which'is a pénny stock. '

2. On October 3, 2013, a judgment was entered by consent against Kirschner,
permanently enjoining him from future violations of Sections 5(a), 5(c), and 17(a) of the Securities
Act of 1933 (“Securities Act™), Sections 10(b) and 15(a) of the Exchange Act and Rule 10b-5
thereunder in the civil action entitled Securities and Exchange Commission v. Advanced Equity
Partners, LLC, et al., Civil Action Number 0: 13 -Cv- 62100 RSR, in the Unlted States District Court
. forthe’ Southern District of Florida. : St TR T S PR L , .

3. The Commission’s complaint alleged that, in connection with the offer and
sale of unregistered TDI stock, Kirschner solicited investors and received transaction-based
compensation in the form of undisclosed commissions and other fees derived from investors’
proceeds. In addition, Kirschner recruited others to act as sales agents and paid them transaction-
based compensation. Kirschner was not “associated with a registered broker or dealer while selling

N TDI stock The complamt also alleged Kirschner sold unreglstered secuntles }

l.

4. The complaint also alleged that Klrschner made numerous
misrepresentations regarding the use of investor proceeds, failed to disclose sales commissions or
other fees of 75% or more charged to investors in connection with the offer and sale of
unregistered TDI stock, and otherwise engaged in a variety of conduct which operated as a fraud

~and deceit on investors. The complaint further alleged that, in connection with the sale of

purported TDI stock, Kirschner and his sales agents generated and sent false documents to
investors, including, in some -instances, false stock purchase agreements and fake trade

*‘confirmations, to deceive them into believing they had purechased shares-of TDL when in fact, they .

had not.



Iv.

In view of the foregoing, the Commission deems it appropriate and in the public interest to
impose the sanctions agreed to in Kirschner’s Offer. :

Accordingly, it is hereby ORDERED pursuant to Section 15(b)(6) of the Exchange Act
that Kirschner be, and hereby is barred from association with any broker, dealer, investment
adviser, municipal securities dealer, municipal advisor, transfer agent, or nationally recognized
statistical rating organization.

Any reapplication for association by Kirschner will be subject to the applicable laws and
regulations governing the reentry process, and reentry may be conditioned upon a number of
factors, including, but not limited to, the satisfaction of any or all of the following: (a) any
disgorgement ordered against Kirschner, whether or not the Commission has fully or partially
waived payment of such disgorgement; (b) any arbitration award related to the conduct that served
as the basis for the Commission order; (c) any self-regulatory organization arbitration award to a
customer, whether or not related to the conduct that served as the basis for the Commission order;

= and (d);any restitution order by a self-regulatory orgamzatlon, whether or. not related to the conduct
: "-that served as the basis for the Commission order.” R e :

By the Commission.

W}M 7
ih::ﬁ:thM Murphy WMVY
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UNITED STATES OF AMERICA

Before the

SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 70651 / October 9, 2013

ADMINISTRATIVE PROCEEDING
File No. 3-15561

ORDER INSTITUTING
In the Matter of ADMINISTRATIVE PROCEEDINGS
- ‘ PURSUANT TO SECTION 15(b) OF THE
STUART M. RUBENS, SECURITIES EXCHANGE ACT OF 1934,
MAKING FINDINGS, AND IMPOSING
Respondent. - REMEDIAL SANCTIONS

I

The Securities and Exchange Commission (“Commission”) deems it appropriate and in the
public interest that public administrative proceedings be, and hereby are, instituted pursuant to
Section 15(b) of the Securities Exchange Act of 1934 (“Exchange Act”) against Stuart M. Rubens
(“Rubens™).

IL

In anticipation of the institution of these proceedings, Rubens has submitted an Offer of
Settlement (the “Offer”) which the Commission has determined to accept. Solely for the purpose
of these proceedings and any other proceedings brought by or on behalf of the Commission, or to
which the Commission is a party, and without admitting or denying the findings herein, except as
to the Commission’s jurisdiction over him and the subject matter of these proceedings and the
findings contained in Section II1.2 below, which are admitted, Rubens consents to the entry of this
Order Instituting Administrative Proceedings Pursuant to Section 15(b) of the Securities Exchange
Act of 1934, and Imposing Remedial Sanctions (“Order™), as set forth below.
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I
On the basis of this Order and Rubens’ Offer, the Commission finds that:

1. Rubens, age 61, resides in North Miami, Florida is a managing member

Of Premiere Consulting, LLC (“Premiere™), and Advanced Equity Partners, LLC (“Advanced
Equity”). Rubens is a former registered representative and has prior disciplinary history. In 1999,
the NYSE Division of Enforcement censured Rubens and imposed a one-month bar for improperly
giving guarantees to customers in connection with yields on certain high-yield bonds. In 2000 the
Florida Division of Securities entered a cease and desist order against Rubens preventmg him from
seeking registration for one year for his unsuitable recommendations and excessive trading. Rubens
participated in an offenng and sale of Thought Development, Inc. (“TDI”) which is a penny stock.

2. On October 3, 2013, a judgment was entered by consent against Rubens,
permanently enjoining him from future violations of Sections 5(a), 5(c), and 17(a) of the Securities
Act of 1933 (“Securities Act”), Sections 10(b) and 15(a) of the Exchange Act and Rule 10b-5
thereunder in the civil action entitled Securities and Exchange Commission v. Advanced Equity
Partners, LLC., et al., Civil Action Number 0:13- cv-62100 RSR, in the Umted States District Court
-for the Southern District of Florida. : R .

3. The Commission’s complaint alleged that, in connection with the offer and
sale of unregistered TDI stock, Rubens solicited investors and received transaction-based
compensation in the form of undisclosed commissions and other fees derived from investors’
proceeds. In addition, Rubens recruited others to act as sales agents and paid them transaction-
based compensation. Rubens was not associated with a registered broker or dealer while selling

TDI stock The complaint also alleged Rubens sold unreglstered secuntles

4. The complaint also alleged that Rubens made numerous mlsrepresentatlons
regarding the use of investor proceeds, failed to disclose sales commissions or other fees of 75% or
more charged to investors in connection with the offer and sale of unregistered TDI stock, and
otherwise engaged in a variety of conduct which operated as a fraud and deceit on investors. The
complaint further alleged that, in connection with the sale of purported TDI stock, Rubens and his
sales agents generated and sent false documents to investors, including, in some instances, false
- stock purchase agreements and fake trade conﬁrmatlons to decelve them 1nto bellevmg they had

~ purchased shares of TDI when in fact, they had not. - e IS

IV,

In view of the foregoing, the Commission deems it appropriate and in the public interest to
impose the sanctions agreed to in Rubens’ Offer.

N Accordingly, it is hereby ORDERED pursuant to Section 15(b)(6) of the Exchange Act

that Rubens be, and hereby is barred from association with .any broker, dealer, . investment
adviser, municipal securities dealer, municipal advisor, transfer agent, or nationally recognized
statistical rating organization.




Any reapplication for association by Rubens will be subject to the applicable laws and
regulations governing the reentry process, and reentry may be conditioned upon a number of
factors, including, but not limited to, the satisfaction of any or all of the following: (a) any
disgorgement ordered against Rubens, whether or not the Commission has fully or partially waived
payment of such disgorgement; (b) any arbitration award related to the conduct that served as the
basis for the Commission order; (c) any self-regulatory organization arbitration award to a
customer, whether or not related to the conduct that served as the basis for the Commission order;
and (d) any restitution order by a self-regulatory organization, whether or not related to the conduct

that served as the basis for the Commission order.

By the Commission.

Elizabeth M. Murphy
Secretary
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UNITED STATES OF AMERICA

Before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 70650 / October 9, 2013

ADMINISTRATIVE PROCEEDING
File No. 3-15560

ORDER INSTITUTING ADMINISTRATIVE
In the Matter of ' PROCEEDINGS PURSUANT TO SECTION
15(b)(6) OF THE SECURITIES EXCHANGE
SHAWN H. MOORE, ACT OF 1934 AND NOTICE OF HEARING
Respondent.
L.

The Securities and Exchange Commission (“Commission”) deems it appropriate and in the
public interest that public administrative proceedings be, and hereby are, instituted pursuant to
Section 15(b)(6) of the Securities Exchange Act of 1934 (“Exchange Act”) against Shawn H.
Moore (“Respondent” or “Moore™). :

IL
After an investigation, the Division of Enforcement alleges that:

A. RESPONDENT

1. Moore, 46, is a resident of Centerville, Utah. Moore was the manager of
numerous entities that were part of a larger group of approximately 150 entities formed by VesCor
Capital Corp (“VesCor™). From at least January 2000 unti] February 2008, Moore acted as an
unregistered broker or dealer in violation of the federal securilics laws by soliciting investors to
purchase investment contracts issued by VesCor for first trusts deed notes in real property owned
by VesCor, guarantecing between 10.5% and 16% return on their investment. Moore maintained
investment records for over 800 VesCor investors, supervised in the preparation of investor
documents such as prospectuses and monthly and annual investment statements, and balanced
investor payment reports with accounting reports on a monthly. quarterly. and annual basis.
Between January 2000 and February 2008, Moore earned at least $325,773 in commissions and
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consulting fees from VesCor for the money he raised from investors. Moore has never been
registered with the Commission or any other regulatory agency.

B. ENTRY OF THE CRIMINAL CONVICTION

2. On November 18, 2008, the State of Utah charged Moore with four counts
of securities fraud in violation of Utah Code Ann. § 61-1-1 (a second-degree felony), four counts
of sales of securities by an unlicensed agent in violation of Utah Code Ann. § 61-1-3(1) (a third-
degree felony), and one count of pattern of unlawful activity in violation of Utah Code Ann. § 76-
10-1601 (a second-degree felony) in State of Utah v. Shawn H. Moore, Criminal No. 081908861
(3rd Dist. Utah). On February 6, 2013, Moore was convicted of five second-degree felony counts,
including four counts of securities fraud and one count of pattern of unlawful activity, and four
third-degree felony counts of the sale of securities by an unlicensed agent.

2. 54%37  The counts of the criminal information to which Moore was, found: guilty alleged,
'among other things, that Moore defrauded investors and obtained money by means of materially
false and misleading statements. in connection with the fraudulent sale of unregistered promissory
notes while Moore was not registered as a securities dealer or salesman. VesCor raised at least -
$ 1 80 million through the fraudulent sales of securities to approximately 860 investors.

. ' o | III.

: In view of the allegatxons made by the Division of Enforcement the. Commlssmn deems it
necessary and appropriate in the public interest that pubhc administrative be instituted to
determine:

A.  Whether the allegations set forth in Section II are true and, in connection therewith,
"~ to afford Respondent an opportunity to establish any defenses to such allegations; and,

. . B. What, 1f any, remedial action is appropriate in the public interest against Respondent
’ "pursuant to Section 15(b) of the Exchange Act incliding, but tiot limited to; dlsgorgement and.
_prejudgment interest, and civil penalties pursuant to Section 21B of the Exchange Act.

Iv.

, IT IS ORDERED that a public hearing for the purpose of taking evidence on the questions
set forth in Section HI hereof shall be convened at a time and place to be fixed, and before an
* Administrative Law Judge to be designated by further order as prov1ded by Rule 1 10 of the
" Commission's Rules of Practice, 17 C.F.R. § 201.110. - PR A S

IT IS FURTHER ORDERED that Respondent shall file an Answer to the allegations
_ contained in this Order within twenty (20) days after service of this Order, as provided by Rule 220
| . of the Commission’s Rules of Practice, 17 C.F.R. § 201.220.




. S

(24 "

If Respondent fails to file the directed answer, or fails to appear at a hearing after being duly
notified, the Respondent may be deemed in default and the proceedings may be determined against
him upon consideration of this Order, the allegations of which may be deemed to be true as
provided by Rules 155(a), 220(f), 221(f) and 310 of the Commission's Rules of Practice, 17 C.F.R.
§§ 201.155(a), 201.220(f), 201.221(f) and 201.310.

* This Order shall be served forthwith upon Respondent personally or by certified mail.

IT IS FURTHER ORDERED that the Administrative Law Judge shall issue an initial
decision no later than 210 days from the date of service of this Order, pursuant to Rule 360(a)(2) of
the Commission’s Rules of Practice.

In the absence of an appropriate waiver, no officer or employee of the Commission engaged
in the performance of investigative or prosecuting functions in this or any factually related
proceeding will be permitted to participate or advise in the decision of this matter, except as witness
or counsel in proceedings held pursuant to notice. Since this proceedmg is not “rule making” within
the rncamng of Section 551 of the Administrative Procedure Act, it is not deemed subject to the
provisions of Section 553 delaying the effective date of any final Commission action.

By the Commission.

Secretary




. UNITED STATES OF AMERICA
before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 70658 / October 19, 2013

ACCOUNTING AND AUDITING ENFORCEMENT
Release No. 3506 / October 10, 2013

ADMINISTRATIVE PROCEEDING
File No. 3-15563

In the Matter of : ORDER INSTITUTING ADMINISTRATIVE
: PROCEEDINGS PURSUANT TO RULE
JOHN LAZORCHAK : 102(¢) OF THE COMMISSION’S RULES OF
(CPA), : PRACTICE, MAKING FINDINGS, AND
: IMPOSING REMEDIAL SANCTIONS
Respondent.

I

The Securities and Exchange Commission (“Commission™) deems it appropriate and in the
public interest that public administrative proceedings be, and hereby are, instituted against John
Lazorchak (“Respondent” or “Lazorchak™) pursuant to Rule 102(e)(3)(i) of the Commission’s
Rules of Practice.' .

II.

In anticipation of the institution of these proceedings, Respondent has submitted an Offer
of Settlement (the “Offer”) which the Commission has determined to accept. Solely for the

! - Rule 102(e)(3)(i) provides, in relevant part, that:

The Commission, with due regard to the public interest and without preliminary hearing, may, by order, . . .
suspend from appearing or practicing before it any . . . accountant . . . who has been by name . . . permanently
enjoined by any court of competent jurisdiction, by reason of his or her misconduct in an action brought by the
Commission, from violating or aiding and abetting the violation of any provision of the Federal securities laws or of
the rules and regulations thereunder.
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purpose of these proceedings and any other proceedings brought by or on behalf of the
Commission, or to which the Commission is a party, and admitting the Commission’s jurisdiction
over him, the subject matter of these preceedings and the findings contained in Section 1.,
paragraph 2 below, Respondent consents to the entry of this Order Instituting Administrative
Proceedings Pursuant to Rule 102(e) of the Commission’s Rules of Practice, Making Findings, and -

Imposing Remedial Sanctions (“Order”), as set forth below.
111
On the basis of this Order and Respondent’s Offer, the Commission finds that:

1. Lazorchak, age 42, is and has been a certified public accountant licensed to
practice in the State of New Jersey. From 2007 until his termination in November 2012, Lazorchak
served as Director of Financial Reporting at Celgene Corp., a biopharmaceutical company
incorporated in Delaware with its principal place of business in Summit, New Jersey. Atall
relevant times, Celgene’s common stock was registered with the Commission pursuant to Section -
12(g) of the Securities Exchange Act of 1934 (“Exchange Act™), and traded on the NASDAQ
National Market.

9~ OnNovember 19, 2012, the Commiission filed a complaint against

Lavorchak in SEC.v. Lazorchak, et al,, Civ. Act. No. 127164 (KSHY(D:NJ.). On October 7,

2013, the Court entered a Judgment permanently enjoining Lazorchak, by consent, from future
violations of Sections 10(b) and 14(e) of the Exchange Act and Rules 10b-5 and 14e-3 thereunder .
and imposing an officer and director bar on him pursuant to Section 21(d)(2) of the Exchange Act.
Lazorchak also was ordered to pay disgorgement of $63,800 and prejudgment interest of
$7,246.83, for a total payment of $71,046.83.

3. The Commission’s complaint alleged; among other things, that, as part of

" an insider trading scheme, Lazorchak used his position at Celgene, and his access to the

company’s confidential information, to tip material, nonpublic information to downstream
tippees, both directly and through an intermediary participant in the scheme. These tips included
material, nonpublic information regarding Celgene’s acquisitions of Pharmion Corp. and
Abraxis Bioscience, Inc., Celgene’s corporate earnings, and Celgene’s withdrawal of a request to
expand the use of the drug Revlemid. In addition, the complaint alleged that an insider at
Stryker Corp., who was a friend of Lazorchak, tipped material, nonpublic information regarding

_ Orthovita Inc.’s impending acquisition of Stryker Corp. to Lazorchak, and that Lazorchak again

tipped that information both directly and through an intermediary to downstream tippees. The
complaint further alleged that, as part of this scheme, Lazorchak received kickbacks in the form
of cash payments in exchange for the information he tipped. Finally, the complaint alleged that
in the spring of 2008, Lazorchak misled regulators during an inquiry into trading preceding the

~ Celgene/ Pharmion transaction.




. IV.

In view of the foregoing, the Commission deems it appropriate and in the public interest to
impose the sanction agreed to in Respondent Lazorchak’s Offer.

Accordingly, it is hereby ORDERED, effective immediately, that Lazorchak is suspended
from appearing or practicing before the Commission as an accountant.

By the Commission.

Elizabeth M. Murphy
Secretary

By:{Jil M. Pjorcee™
ssistant Secretary




UNITED STATES OF AMERICA
before the _
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 70659 / October 10, 2013

ACCOUNTING AND AUDITING ENFORCEMENT
Release No. 3507 / October 10, 2013

ADMINISTRATIVE PROCEEDING
File No. 3-15564

In the Matter of : ORDER INSTITUTING ADMINISTRATIVE
: PROCEEDINGS PURSUANT TO RULE
MARK S. CUPO (CP4A), : 102(e) OF THE COMMISSION’S RULES OF
: PRACTICE, MAKING FINDINGS, AND
Respondent. : IMPOSING REMEDIAL SANCTIONS

L

The Securities and Exchange Commission (“Commission”) deems it appropriate and in the
public interest that public administrative proceedings be, and hereby are, instituted against Mark S.
Cupo (“Respondent” or “Cupo™) pursuant to Rule 102(¢)(3)(i) of the Commission’s Rules of
Practice.’ '

II.

In anticipation of the institution of these proceedings, Respondent has submitted an Offer
of Settlement (the “Offer™) which the Commission has determined to accept. Solely for the
purpose of these proceedings and any other proceedings brought by or on behalf of the

! Rule 102(e)(3)(i) provides, in relevant part, that:

The Commission, with due regard to the public interest and without preliminary hearing, may, by order, . . .
suspend from appearing or practicing before it any . . . accountant . . . who has been by name . . . permanently
enjoined by any court of competent jurisdiction, by reason of his or her misconduct in an action brought by the
Commission, from violating or aiding and abetting the violation of any provision of the Federal securities laws or of
the rules and regulations thereunder.
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Commission, or to which the Commission is a party, and admitting the Commission’s jurisdiction
over him, the subject matter of these proceedings and the findings contained in Section IIL,
paragraph 2 below, Respondent consents to the entry of this Order Instituting Administrative
Proceedings Pursuant to Rule 102(¢) of the Commission’s Rules of Practice, Making Findings, and
Imposing Remedial Sanctions (“Order”), as set forth below. :

1L
On the basis of this Order and Respondent’s Offer, the Commission finds that:

1. Cupo, age 52, is and has been a certified public accountant licensed to
practice in the State of New Jersey. From 2002 until 2010, Cupo served as Senior Director of
Accounting and Reporting at Sanofi, a pharmaceutical company incorporated in France with the
principal office of its U.S. subsidiary located in Bridgewater, New Jersey. From 2010 to his
resignation in November 2012, Cupo served as Director of Shared Services at Sanofi. At all
relevant times, Sanofi’s common stock was registered with the Commission pursuant to Section
12(g) of the Securities Exchange Act of 1934 (“Exchange Act”), and traded on the New York Stock
Exchange.

...w - 2. OnNovember 19,2012, the Commission filed.a complaint against Cupo in

$EC v. Lazorchak, et al.. Civ. Act. No. 12-7164 (KSH) (D. N.J.). On October 8, 2013, the Court
entered a Judgment permanently enjoining Cupo, by consent, from future violations of Sections
10(b) and 14(e) of the Exchange Act and Rules 10b-5 and 14e-3 thereunder and imposing an
officer and director bar on him pursuant to Section 21(d)(2) of the Exchange Act. Cupo also was
ordered to pay disgorgement of $65,800 and prejudgment interest of $6,670.94, for a total payment
0f $72,470.94. ' -

AU 3., The Commission’s complaint alleged; among other things, that, as part of a
carefully-orchestrated insider trading scheme, an insider at Celgene Corp. (“Celgene”) tipped
material, nonpublic information to Cupo regarding Celgene’s acquisitions of Pharmion Corp.
and Abraxis Bioscience, Inc., Celgene’s corporate earnings, and Celgene’s withdrawal of a
request to expand the use of the drug Revlemid. The complaint also alleged that Cupo, acting as
the middle-man in this scheme, then tipped that information to two downstream tippees. In
addition, the complaint alleged that an insider at Stryker Corp. tipped material, nonpublic
information regarding Orthovita Inc.’s impending acquisition of Stryker Corp. indirectly to
Cupo, and that Cupo tipped that information to two downstream tippees. - Furthet, the complaint
alleged that Cupo used his position at Sanofi, and his access to the company’s confidential
information, to tip material, nonpublic information regarding Sanofi’s acquisition of Chattem,

. Inc. to two downstream tippees. Finally, the complaint alleged that, as part of this scheme, Cupo
received kickbacks in the form of cash payments in exchange for the information he tipped. ‘




Iv.

In view of the foregoing, the Commission deems it appropriate and in the public interest to
impose the sanction agreed to in Respondent Cupo’s Offer.

Accordingly, it is hereby ORDERED, effective immediately, that Cupo is suspended from
appearing or practicing before the Commission as an accountant.

By the Commission.

 Elizabeth M. Murphy
Secretary




UNITED STATES OF AMERICA
_ Before the
SECURITIES AND EXCHANGE COMMISSION

October 11, 2013

In The Matter Of

Pacific Clean Water Technologies, Inc.  : ORDER OF SUSPENSION
OF TRADING
File No. 500-1 :

It appears to the Securities and Exchange Commission that there is a lack of current and
accurate information concerning the securities of Pacific Clean Water Technologies, Inc.
(“PCWT”) because of questions regarding the adequacy and accuracy of publicly disseminated
information concerning, among other things, the company;s business operations. PCWT is a
Delaware corﬁoration based in Irvine, California. It is quoted on OTC Link under the symbol
PCWT.

The Commission is of the opinion that the public interest and the protection of investors
require a suspension of trading in the securities of the above-listed company.

Therefore, it is ordered, pursuant to Section 12(k) of the Securities Exchange Act of
1934, that trading in the securities of the above-listed company is suspended for the period from

5:30 p.m. EDT on October 11, 2013 through 11:59 p.m. EDT, on October 24, 2013.

Sles’ ot 1. Woorphoy

Elizabeth M. Murphy
Secretary
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UNITED STATES OF AMERICA
Before the
SECURITIES AND EXCHANGE COMMISSION

INVESTMENT ADVISERS ACT OF 1940
‘Release No. 3690 / October 11,2013

ADMINISTRATIVE PROCEEDING
File No. 3-15565

In the Matter of ORDER INSTITUTING
ADMINISTRATIVE PROCEEDINGS
Burton Douglas Morriss, PURSUANT TO SECTION 203(f) OF THE
INVESTMENT ADVISERS ACT OF 1940,
Respondent. MAKING FINDINGS, AND IMPOSING
REMEDIAL SANCTIONS
I

The Securities and Exchange Commission (“Commission”) deems it appropriate and in the
public interest that public administrative proceedings be, and hereby are, instituted pursuant to
Section 203(f) of the Investment Advisers Act of 1940 (“Advisers Act”) against Burton Douglas
Morriss (*“Morriss” or “Respondent”).

IL

In anticipation of the institution of these proceedings, Respondent has submitted an Offer
of Settlement (the “Offer”) which the Commission has determined to accept. Solely for the
purpose of these proceedings and any other proceedings brought by or on behalf of the
Commission, or to which the Commission is a party, and without admitting or denying the findings
herein, except as to the Commission’s jurisdiction over him and the subject matter of these
proceedings, and the findings contained in Section 1.2 below, which are admitted, Respondent
consents to the entry of this Order Instituting Administrative Proceedings Pursuant to Section
203(f) of the Investment Advisers Act of 1940, Making Findings, and Imposing Remedial
Sanctions (“Order™), as set forth below.
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. II1.

On the basis of this Order and Respondent’s Offer, the Commission finds that:

1. Respondent Morriss, 51, resides in St. Louis, Missouri. From 2005 through 2011,
Morriss, among other things, was chairman and CEO of Acartha Group, a Delaware limited liability
company