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UNITED STATES OF AMERICA
Before the
SECURITIES AND EXCHANGE COMMISSION
January 17, 2013
/
N THE MATTER OF
MEDEX, INC.

ORDER OF SUSPENSION
OF TRADING

File No. 500-1
e

It appears to the Qecurities and Exchange Commission that there is a lack of current and
accurate information concerning the securities of Medex, Inc. (“Medex™) because of questions
regardiﬁg the accuracy of assertions by Medex, and by others, in press releases and other public
statements to investors, and in promotional emails, concerning, among other things: (i) the
company’s operations; and (ii) the company’s outstanding shares.

The Commission is of the opinion that the public interest and the protection of investors

require a suspension of trading in the securities of the above-listed company.
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THEREFORE, IT 15 ORDERED, pursuant o Section 12(k) of the Securities Exchange
Act of 1934, that trading in the securities of the above-listed company is suspended for the

period from 9:30 a.m. EST, on January 17, 2013 through 11:59 p.m. EST, on January 31, 2013.

By the Commission.

Elizabeth M. Murphy

Secretary
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. UNITED STATES OF AMERICA
Before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 69014 / March 1,2013

ADMINISTRATIVE PROCEEDING
File No. 3-15223

ORDER INSTITUTING
ADMINISTRATIVE PROCEEDINGS
PURSUANT TO SECTION 15(b) OF THE

In the Matter of SECURITIES EXCHANGE ACT OF 1934,
MAKING FINDINGS, AND IMPOSING

WENDELL A. JACOBSON, REMEDIAL SAN CTIONS
Respondent.
I

The Securities and Exchange Commission (“Commission”) deems it appropriate and in the
public interest that public administrative proceedings be, and hereby are, instituted pursuant to
Section 15(b) of the Securities Exchange Act of 1934 (“Exchange Act”) against Wendell A.
Jacobson (“Jacobson” or “Respondent™).

11

In anticipation of the institution of these proceedings, Respondent has submitted an Offer
of Settlement (the “Offer”) which the Commission has determined to accept. Solely for the
purpose of these proceedings and any other proceedings brought by or on behalf of the
Commission, or to which the Commission is a party, and without admitting or denying the findings
herein, except as to the Commission’s jurisdiction over him and the subject matter of these
proceedings and the findings contained in Section 111.2 below, which are admitted, Respondent
consents to the entry of this Order Instituting Administrative Proceedings Pursuant to Section 15(b)
of the Securities Exchange Act of 1934, Making Findings, and Imposing Remedial Sanctions

(“Order”), as set forth below.
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On the basis of this Order and Respondent’s Offer, the Commission finds that:

1. Jacobson was the whole owner, founder, and controlling person of .
Management Solutions, Inc., and had partnership interests in numerous other entities that own and
manage over 8,000 units in apartment complexes located in eleven different states. Jacobson has

never been registered with the Commission or held any securities licenses. Jacobson, 58 years old,
is a resident of Fountain Green, Utah.

2. On December 18,2012, 2 final judgment was entered by consent against
Jacobson, permanently enjoining him from future violations of Sections 5(a), 5(c) and 17(a) of the
Securities Act of 1933 and Sections 10(b) and 15(a) of the Exchange Act and Rule 10b-3
thereunder, in the civil action entitled Securities and Exchange Commission V. Management
Solutions, Inc., et al., Civil Action Number 2:1 1-CV-1165, in the United States District Court for .
the District of Utah.

3. The Commission’s complaint alleged that, in connection with the sale of
membership interests in limited liability companies (“LLCs™), Jacobson misused and.
misappropriated investor funds; failed to disclose t0 investors that the investor funds would be
immediately pooled with other investor funds and that, after commingling and pooling investor
funds, Jacobson would redirect the funds to pay operating €xXpenses of the numerous entities and
pay promised returns to carlier investors. The complaint also alleged that Jacobson sold
unregistered securities and acted as an unregistered broker or dealer.

V.

In view of the foregoing, the Commission deems it appropriate and in the public interest to
impose the sanctions agreed toinJ acobson’s Offer.

Accordingly, it is hereby‘ ORDERED pursuant to Section 15(b)(6) of the Exchange Act that
Jacobson be, and hereby is:

barred from association with any broker, dealer, investment adviser, municipal securities
dealer, municipal advisor, transfer agent, or nationally recognized statistical rating
organization; and

barred from participating in any offering of a penny stock, including: acting as a
promoter, finder, consultant, agent or other person who engages in activities with a
broker, dealer or issuer for purposes of the issuance or trading in any penny stock, or
inducing or attempting to induce the purchase or sale of any penny stock.

Any reapplication for association by the Respondent will be subject to the applicable laws
. and regulations governing the reentry process, and reentry may be conditioned upon a number of .
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factors, including, but not limited to, the satisfaction of any or all of the following: (a) any
disgorgement ordered against the Respondent, whether or not the Commission has fully or partially
waived payment of such disgorgement; (b) any arbitration award related to the conduct that served
as the basis for the Commission order; (c) any self-regulatory organization arbitration award to a
customer, whether or not related to the conduct that served as the basis for the Commission order;
and (d) any restitution order by a self-regulatory organization, whether or not related to the conduct
that served as the basis for the Commission order.

By the Commission.

Elizabeth M. Murphy
Secretary

Ry: Uit M. Peterson
ssistant Secretary
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UNITED STATES OF AMERICA |

Before the i .
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 69015 { March 1,2013

ADMINISTRATIVE PROCEEDING

File No. 3-15224 .
: ORDER INSTITUTING

ADMINISTRATIVE PROCEEDINGS
A ' PURSUANT TO SECTION 15(b) OF THE
In the Matter of SECURITIES EXCHANGE ACT OF 1934,
MAKING FINDINGS, AND IMPOSING
ALLEN R. JACOBSON, REMEDIAL SANCTIONS
Respondent.
L.

The Securities and Exchange Commission (“Commission”) deems it appropriate and in the
public interest that public administrative proceedings be, and hereby are, instituted pursuant to '
Section 15(b) of the Securities Exchange Act of 1934 (“Exchange Act”) against Allen R. Jacobson
(“Allen Jacobson” or “Respondent”). _

II.

In anticipation of the institution of these proceedings, Respondent has submitted an Offer
of Settlement (the “Offer”) which the Commission has determined to accept. Solely for the
purpose of these proceedings and any other proceedings brought by or on behalf of the .
Commission, or to which the Commission is a party, and without admitting or denying the findings

herein, except as to the Commission’s jurisdiction over him and the subject matter of these

proceedings and the findings contained in Section 1112 below, which are admitted, Respondent
consents to the entry of this Order Instituting Administrative Proceedings Pursuant to Section 15(b)
of the Securities Exchange Act of 1934, Making Findings, and Imposing Remedial Sanctions
(*“Order™), as set forth below.




. o | ' S I
On the basis of this Order and Respondent’s Offer, the Commission finds that:

‘ 1. Allen Jacobson, the son of Wendell A. Jacobson, was a partner and
controlling person of Management Solutions, Inc., and had partnership interests in numerous other
entities that own and manage over 8,000 units in apartment complexes located in eleven different
states. Allen Jacobson has never been registered with the Commission or held any securities
licenses. AllenJ acobson, 33, currently resides in Sterrett, Alabama.

2. On December 18,2012, a final judgment was entered by consent against
Allen Jacobson, permanently enjoining him from future violations of Sections 5(a), 5(¢) and 17(a)
of the Securities Act of 1933 and Sections 10(b) and 15(2) of the Exchange Act and Rule 10b-3
thereunder, in the civil action entitled Securities and Exchange Commission V. Management
Solutions, Inc., et al., Civil Action Number 2:1 1-CV-1165, in the United States District Court for

the District of Utah.

3. The_Commission’s complaint alleged that, in connection with the sale of
membership interests in Jimited liability companies (“LLCs™), Jacobson misused and
misappropriated investor funds; failed to disclose to investors that the investor funds would be
immediately pooled with other investor funds and that, after commingling and pooling investor
‘funds, Jacobson would redirect the funds to pay operating eXpenses of the numerous entities and

. pay promised returns to earlier investors. The complaint also alleged that Jacobson sold
unregistered securities and acted as an unregistered broker or dealer. |

1v.

- In view of the foregoing, the Commission deems it appropriate and in the public interest to
impose the sanctions agreed to in Allen J acobson’s Offer.

Accordingly, it is hereby ORDERED pursuant to Section 15(b)(6) of the Exchange Act that
Allen Jacobson be, and hereby is:

barred from association with any broker, dealer, investment adviser, municipal securities -
dealer, municipal advisor, transfer agent, or nationally recognized statistical rating
organization; and :

barred from participating in any offering of a penny stock, including: acting as a
promoter, finder, consultant, agent or other person who engages in activities with a
‘broker, dealer or issuer for purposes of the issuance or trading in any penny stock, or
inducing or attempting to induce the purchase or sale of any penny stock.

Any reapplication for association by the Respondent will be subject to the applicable laws
and regulations governing the reentry process and reentry may be conditioned upon a number of .
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. ' UNITED STATES OF AMERICA

Before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 69046 / March 5, 2013

ADMINISTRATIVE PROCEEDING
File No. 3-15229 '

In the Matter of

IGIA, Inc., ORDER INSTITUTING

Impulse Communications, Inc., ADMINISTRATIVE PROCEEDINGS

Infu-Tech, Inc., AND NOTICE OF HEARING

Innovative Technology Acquisition Corp. PURSUANT TO SECTION 12(j) OF
(n/k/a Galea Life Sciences, Inc.), and THE SECURITIES EXCHANGE ACT

{ntersolv, Inc. (n/k/a Merant OF 1934

Solutions, Inc.),

. Respondents.

I

The Securities and Exchange Commission (“Commission”) deems it necessary
and appropriate for the protection of investors that public administrative proceedings be,
and hereby are, instituted pursuant to Section 12(j) of the Securities Exchange Act of
1934 (“Exchange Act”) against Respondents IGIA, Inc., Impulse Communications, Inc.,
Infu-Tech, Inc., Innovative Technology Acquisition Corp. (n/k/a Galea Life Sciences,
Inc.), and Intersolv, Inc. (n/k/a Merant Solutions, Inc.)

1.
After an investigation, the Division of Enforcement alleges that:
A. RESPONDENTS
1. IGIA, Inc. (CIK No. 9 19603) is a void Delaware corporation located in New
York, New York with a class of securities registered with the Commission pursuant to
Exchange Act Section 12(g). IGIA is delinquent in its periodic filings with the

Commission, having not filed any periodic reports since it filed a Form 10-KSB for the
. period ended February 29, 2008, which failed to include audited financial statements as
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. required by Reg. 8-X of the Securities Act. As of November 5, 2012, the company’s
stock (symbol “IGAI”) was traded on the over-the-counter markets.

2. Impulse Communications, Inc. (CIK No. 1140101) is a Delaware corporation
Jocated in Wakefield, Rhode 1sland with a class of securities registered with the
Commission pursuant to Exchange Act Section 12(g). Impulse Communications is
delinquent in its periodic filings with the Commission, having not filed any periodic
reports since it filed a Form 10-SB registration statement on May 7, 2001.

3. Infu-Tech, Inc. (CIK No. 890152) is a void Delaware corporation located in
Carlstadt, New Jersey with a class of securities registered with the Commission pursuant
to Exchange Act Section 12(g). Infu-Tech is delinquent in its periodic filings with the
Commission, having not filed any periodic reports since it filed a Form 10-Q for the
period ended March 31, 2001, which reported a net loss of over $2.89 million for the
prior nine months.

4. Innovative Technology Acquisition Corp. (n/k/a Galea Life Sciences, Inc.)
(CIK No. 1140745) is a Delaware corporation located in Toronto, Ontario, Canada with a
class of securities registered with the Commission pursuant to Exchange Act Section
- - 12(g). Innovative Technology is delinquent in its periodic filings with the Commission, ~ -
having not filed any periodic reports since it filed a Form 10-QSB for the period ended

July 31, 2002, which reported a net loss of over $2 million for the period from its
. " February 5, 1996 inception to July 31, 2002.

5. Intersolv, Inc. (n/k/a Merant Solutions, Inc.) (CIK No. 805330) is a Delaware
corporation located in Rockville, Maryland with a class of securities registered with the
Commission pursuant to Exchange Act Section 12(g). Intersolv is delinquent in its
periodic filings with the Commission, having not filed any periodic reports since it filed a
Form 10-Q for the period ended July 31, 1998.

B. DELINQUENT PERIODIC FILINGS

6. As discussed in more detail above, all of the Respondents are delinquent in
their periodic filings with the Commission, have repeatedly failed to meet their
obligations to file timely periodic reports, and failed to heed delinquency letters sent to
them by the Division of Corporation Finance requesting compliance with their periodic
filing obligations or, through their failure to maintain a valid address on file with the
Commission as required by Commission rules, did not receive such letters.

7. Exchange Act Section 13(a) and the rules promulgated thereunder require
issuers of securities registered pursuant to Exchange Act Section 12 to file with the
Commission current and accurate information in periodic reports, even if the registration
is voluntary under Section 12(g). Specifically, Rule 13a-1 requires issuers to file annual
reports, and Rule 13a-13 requires domestic issuers to file quarterly reports.

. - 8. As a result of the foregoing, Respondents failed to comply with Exchange Act
Section 13(a) and Rules 13a-1 and 13a-13 thereunder.
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. 1.

In view of the allegations made by the Division of Enforcement, the Commission
deems it necessary and appropriate for the protection of investors that public

administrative proceedings be instituted to determine:

A. Whether the allegations contained in Section Ii hereof are true and, in
connection therewith, to afford the Respondents an opportunity to establish any defenses
to such allegations; and,

B. Whether it is necessary and appropriate for the protection of investors to
suspend for a period not exceeding twelve months, or revoke the registration of each
class of securities registered pursuant to Section 12 of the Exchange Act of the
Respondents identified in Section 11 hereof, and any successor under Exchange Act Rules
12b-2 or 12g-3, and any new corporate names of any Respondents.

IV.

IT IS HEREBY ORDERED that 2 public hearing for the purpose of taking
- - " evidence on the questions set forth in Section III hereof shall be convened at a time and - -
place to be fixed, and before an Administrative Law Judge to be designated by further
order as provided by Rule 110 of the Commission’s Rules of Practice [17 C.F.R. §

. 201.110].

IT IS HEREBY FURTHER ORDERED that Respondents shall file an Answer to
the allegations contained in this Order within ten (10) days after service of this Order, as
provided by Rule 220(b) of the Commission’s Rules of Practice [17 CFR.§ 201.220(b)].

If Respondents fail to file the directed Answers, or fail to appear at a hearing after
being duly notified, the Respondents, and any Successor under Exchange Act Rules 12b-2
or 12g-3, and any new corporate names of any Respondents, may be deemed in default
and the proceedings may be determined against it upon consideration of this Order, the
allegations of which may be deemed to be frue as provided by Rules 155(a), 220(f),
221(f), and 310 of the Commission’s Rules of Practice [17 CER. §§ 201.155(a),

201.220(f), 201.221(f), and 201.310].

This Order shall be served forthwith upon Respondents personally or by certified,
registered, or Express Mail, or by other means permitted by the Commission Rules of
Practice.

IT IS FURTHER ORDERED that the Administrative Law J udge shall issue an
initial decision no later than 120 days from the date of service of this Order, pursuant t0
Rule 360(a)(2) of the Commission’s Rules of Practice [17 C.F.R. § 201 360(2)(2)1

In the absence of an appropriate waiver, no officer or employee of the
. Commission engaged in the performance of investigative or prosecuting functions in this
or any factually related proceeding will be permitted to participate or advise in the
decision of this matter, except as witness or counsel in proceedings held pursuant to '

3

o




notice. Since this proceeding 18 not “rule making” within the meaning of Section 551 of
the Administrative Procedure Act, it is not deemed subject to the provisions of Section

553 delaying the effective date of any final Commission action.

By the Commission.

Elizabeth M. Murphy
Secretary

SN

By: Lyhn M. P-owa!ski
Deputy Secretary




UNITED STATES OF AMERICA

Before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934

Release No. 69047 / March 5, 2013

ADMINISTRATIVE PROCEEDING
File No. 3-15230

In the Matter of

IdleAire Technologies Corp.,
Informedics, Inc.,
Infynia.com Corp.,

Injectomatic Systems International, Inc.

(n/k/a Galton Biometrics, Inc.),

ORDER INSTITUTING |
ADMINISTRATIVE PROCEEDINGS
AND NOTICE OF HEARING
PURSUANT TO SECTION 12(j) OF
THE SECURITIES EXCHANGE ACT

Insilco Holding Co.,
Integrated Food Resources, Inc., and

Integrated Travel Group, Inc.
(f/k/a Nemco, Inc.),

| OF 1934

Respondents.

L.

The Securities and Exchange Commission (“Commission”) deems it necessary
and appropriate for the protection of investors that public administrative proceedings be,
and hereby are, instituted pursuant to Section 12(j) of the Securities Exchange Act of
1934 (“Exchange Act”) against Respondents IdleAire Technologies Corp., Informedics,
Inc., Infynia.com Corp., Injectomatic Systems International, Inc. (/k/a Galton
Biometrics, Inc.), Insilco Holding Co., Integrated Food Resources, Inc., and Integrated
Travel Group, Inc. (f/k/a Nemco, Inc.)

11
After an investigation, the Division of Enforcement alleges that:
A. RESPONDENTS
. : 1. I1dleAire Technologies Corp. (CIK No. 1162298) is a delinquent Delaware

corporation located in Knoxville, Tennessee with a class of securities registered with the
Commission pursuant to Exchange Act Section 12(g). 1dleAire is delinquent in its
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periodic filings with the Commission, having not filed any periodic reports since it filed a
Form 10-K for the period ended December 31, 2007, which reported a net loss of over
$93 million for the prior twelve months.

2. Informedics, Inc. (CIK No. 727164) is an Oregon corporation located in Lake
Oswego, Oregon with a class of securities registered with the Commission pursuant to
Exchange Act Section 12(g)- Informedics is delinquent in its periodic filings with the
Commission, having not filed any periodic reports since it filed a Form 10-QSB for the
period ended July 31, 1998.

3. Infynia.com Corp. (CIK No. 918411) is a delinquent Colorado corporation
located in St. Laurent, Quebec, Canada with a class of securities registered with the
Commission pursuant to Exchange Act Section 12(g). Infynia.com is delinquent in its
periodic filings with the Commission, having pot filed any periodic reports since it filed a
Form 10-QSB for the period ended September 30, 2001. As of November 5, 2012, the
company’s stock (symbol “INYC”) was traded on the over-the-counter markets.

4. Injectomatic Systems International, Inc. (n/k/a Galton Biometrics, Inc.) (CIK
No. 831671) is a forfeited Delaware corporation located in Barrie, Ontario, Canada with a
class of securities registered with the Commission pursuant to Exchange Act Section
12(g). Injectomatic is delinquent in its periodic filings with the Commission, having not
filed any periodic reports since it filed a Form 10-QSB for the period ended March 31,
2003.

5. Insilco Holding Co. (CIK No. 1068049) is a dissolved Delaware corporation
located in Mount Vernon, Chio with a class of securities registered with the Commission
pursuant to Exchange Act Section 12(g). Insilco Holding is delinquent in its periodic
filings with the Commission, having not filed-any periodic reports since it filed a Form
10-Q for the period ended September 30, 2002, which reported a net loss of over $53
million for the prior nine months.

6. Integrated Food Resources, Inc. (CIK No. 1072555} is a permanently revoked
Nevada corporation located 1n Tigard, Oregon with a class of securities registered with
the Commission pursuant to Exchange Act Section 12(g). Integrated Food is delinquent
in its periodic filings with the Commission, having not filed any periodic reports since it
filed a Form 10-QSB for the period ended April 30, 2000, which reported a net loss of
$449,975 for the prior nine months.

7. Integrated Travel Group, Inc. (f/k/a Nemco, Inc.) (CIK No. 1082117) 1s a void
Delaware corporation located in Chicago, Ilinois with a class of securities registered
with the Commission pursuant to Exchange Act Section 12(g). Integrated Travel 18
delinquent in its periodic filings with the Commission, having not filed any periodic
reports since it filed a Form 10-K for the period ended June 30, 2002, which reported a
net loss of $94,047 for the prior twelve months.




. B. DELINQUENT PERIODIC FILINGS

3. As discussed in more detail above, all of the Respondents are delinquent in
their periodic filings with the Commission, have repeatedly failed to meet their
obligations to file timely periodic reports, and failed to heed delinquency letters sent to
them by the Division of Corporation Finance requesting comphance with their periodic
filing obligations or, through their failure to maintain a valid address on file with the
Commission as required by Commission rules, did not receive such letters.

9. Exchange Act Section 13(a) and the rules promulgated thercunder require
issuers of securities registered pursuant to Exchange Act Section 12 to file with the
Commission current and accurate information in periodic reports, even if the registration
is voluntary under Section 12(g). Specifically, Rule 13a-1 requires issuers to file annual
reports, and Rule 13a-13 requires domestic issuers to file quarterly reports.

10. As aresult of the foregoing, Respondents failed to comply with Exchange
Act Section 13(a) and Rules 13a-1 and 13a-13 thereunder.

1II.

In view of the allegations made by the Division of Enforcement, the Commission
deems it necessary and appropriate for the protection of investors that public
. administrative proceedings be instituted to determine:

A, Whether the allegations contained in Section II hereof are true and, in
connection therewith, to afford the Respondents an opportunity to establish any defenses
to such allegations; and,

B. Whether it is necessary and appropriate for the protection of investors to
suspend for a period not exceeding twelve months, or revoke the registration of each
class of securities registered pursuant to Section 12 of the Exchange Act of the
Respondents identified in Section 11 hereof, and any successor under Exchange Act Rules
12b-2 or 12g-3, and any new cOrporate names of any Respondents. :

v,

IT IS HEREBY ORDERED that a public hearing for the purpose of taking
. evidence on the questions set forth in Section III hereof shall be convened at a time and
place to be fixed, and before an Administrative Law Judge to be designated by further
order as provided by Rule 110 of the Commission’s Rules of Practice [17CFR.§ ™~
201.110}.

1T'IS HEREBY FURTHER ORDERED that Respondents shall file an Answer to
the allegations contained in this Order within ten (10) days after service of this Order, as
. provided by Rule 220(b) of the Commission’s Rules of Practice [17 C.F.R. § 201 220(b)].

If Respondents fail to file the directed Answers, or fail to appear ata hearing after
being duly notified, the Respondents, and any successor under Exchange Act Rules 12b-2
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or 12g-3, and any new corporate names of any Respondents, may be deemed in default
and the proceedings may be determined against it upon consideration of this Order, the
allegations of which may be deemed to be true as provided by Rules 155(a), 220(f),
221(f), and 310 of the Commission’s Rules of Practice [17 C.F.R. §§ 201.155(a),
201.220¢f), 201.221(f), and 201.310]. '

This Order shall be served forthwith upon Respondents personally or by certified,
registered, or Express Mail, or by other means permitted by the Commission Rules of
Practice.

IT IS FURTHER ORDERED that the Administrative Law Judge shall issue an
initial decision no later than 120 days from the date of service of this Order, pursuant to
Rule 360(a)(2) of the Commission’s Rules of Practice [17 C.F.R. § 201 .360(a)(2)).

In the absence of an appropriate waiver, no officer or employee of the
Commission engaged in the performance of investigative or prosecuting functions in this
or any factually related proceeding will be permitted to participate or advise in the
decision of this matter, except as witness or counsel in proceedings held pursuant to
notice. Since this proceeding is not “rule making” within the meaning of Section 551 of
the Administrative Procedure Act, it is not deemed subject to the provisions of Section
553 delaying the effective date of any final Commission action.

By the Commission.

Elizabeth M. Murphy
Secretary

By: Lynn M. Powalski
Deputy Secretary
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UNITED STATES OF AMERICA
. Before the
SECURITIES AND EXCHANGE COMMISSION
SECURITIES EXCHANGE ACT OF 1934
Release No. 69057 / March 7,2013

ADMINISTRATIVE PROCEEDING
File No. 3-13199

In the Matter of
CORNERSTONE CAPITAL ORDER DIRECTING DISBURSEMENT
MANAGEMENT, INC,, and OF DISTRIBUTION FUND
LAURA JEAN KENT,

Respondents.

On December 18, 2009, the United States Securities and Exchange Commission
(“Commission”) issued a Notice of Proposed Plan of Distribution and Opportunity for Comment

. (“Distribution Plan™) (Exchange Act Rel. No. 61208) pursuant to Rule 1 103 of the Commission’
Rules on Fair Fund and Disgorgement Plans, 17 C.F.R. §201.1103. The Notice advised parties
that they could obtain a copy of the Distribution Plan at Www.sSeC.gOV. The Notice also advised
that all persons desiring t0 comment on the Distribution Plan could submit their comments, in
writing, within 30 days of the date of the Notice. No comments were received by the
Commission in response to the Notice. On March 5, 2010, the Commission issued an Order
Approving Plan and Appointing a Plan Administrator (Exchange Act Rel. No. 61653).

7]

The Distribution Plan provides that the Plan Administrator will compile the necessary
information regarding the Harmed Investors described in the Distribution Plan to be submitted to
the U.S. Department of Treasury’s Financial Management Service (“FMS”) in the required file
format, and Commission staff will then obtain authorization from the Commission to disburse
pursuant to SEC Rule 1101(b)(6)."

! The Distribution Plan provides for three disbursement payments t0 the Harmed Investors. This is the

second Order Directing Disbursement. The first Order Directing Disbursement was approved on
September 17, 2010 (Exchange Act Rel. No. 62936).
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on staff shall transmit the electronic file
ed Investors to FMS for the transfer and
ors in accordance with the Distribution

Accordingly, it is ORDERED that the Commissi
containing the necessary information regarding the Harm
distribution of $121,117.06 in funds to the Harmed Invest

Plan.

By the Commission.

Elizabeth M. Murphy
Secretary

| By: Lm.
. ~ Deputy S

ecrefary
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. ' UNITED STATES OF AMERICA

Before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 69117 / March 12, 2013

ADMINISTRATIVE PROCEEDING
File No. 3-15243

In the Matter of

Indigo Aviation AB, ORDER INSTITUTING

Industra Service Corp. (a/k/a ADMINISTRATIVE PROCEEDINGS®
American Eco Corp.), AND NOTICE OF HEARING

Infinity Products, Inc., and PURSUANT TO SECTION 12(j) OF

Insight Medical Group, Inc. (n/k/a THE SECURITIES EXCHANGE ACT
Telycom Technologies, Inc.), OF 1934

. : Respondents.

L

The Securities and Exchange Commission (“Commission”) deems it necessary
and appropriate for the protection of investors that public administrative proceedings be,
and hereby are, instituted pursuant to Section 12(j) of the Securities Exchange Act of
1934 (“Exchange Act”) against Respondents Indigo Aviation AB, Industra Service Corp.
(a/k/a American Eco Corp.), Infinity Products, Inc., and Insight Medical Group, Inc.
(n/k/a Telycom Technologies, Inc.).

I
After an investigation, the Division of Enforcement alleges that:
A. RESPONDENTS
1. Indigo Aviation AB {CIK No. 1057047) is a Swedish corporation located in
Malmo, Sweden with a class of securities registered with the Commission pursuant to
Exchange Act Section 12(g). Indigo Aviation is delinquent in its periodic filings with the

Commission, having not filed any periodic reports since it filed a Form 20-F for the
. period ended December 31, 1998.
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9. Industra Service Corp. (CIK No. 889377) is a British Columbia corporation
located in New Westminster, British Columbia, Canada with a class of securities
registered with the Commission pursuant to Exchange Act Section 12(g). Industra is
delinquent in its periodic filings with the Commission, having not filed any periodic
reports since it filed a Form 20-F for the period ended December 31, 1995, which
reported a net loss of $283,000 for the year ended December 31, 1995. Industra merged
with American Eco Corp. (CIK No. 868076), an Ontario corporation located in Houston,
Texas. American Eco is also delinguent in its periodic filings with the Commission,
having not filed any periodic reports since it filed a Form 10-Q for the period ended
February 29, 2000, which reported a net loss of over $4.2 million for the prior three
months. On August 4, 2000, American Eco filed a Chapter 11 petition in the U.S.
Bankruptcy Court for the District of Delaware, which was closed on September 13, 2007.

3. Infinity Products, Inc. (CIK No. 1055576) is 2 permanently revoked Nevada
corporation located in West Vancouver, British Columbia, Canada with a class of
securities registered with the Commission pursuant to Exchange Act Section 12(g).
Infinity Products is delinquent in its periodic filings with the Commission, having not
filed any periodic reports since it filed a Form 10-SB registration statement on May 14,
2001, which reported a net loss of $138,415 from its October 10, 1997 inception to
December 31, 2000.

4. Tnsight Medical Group, Inc. (wk/a Telycom Technologies, Inc.) (CIK No.
352903) is a void Delaware corporation located in Alicante, Spain with a class of
securities registered with the Commission pursuant to Exchange Act Section 12(g).
Insight Medical is delinquent in its periodic filings with the Commission, having not filed
any periodic reports since it filed a Form 10-KSB for the period ended March 31, 2001,
which reported a net loss of $11,953 for the prior twelve months.

B. DELINQUENT PERIODIC FILINGS

5 As discussed in more detail above, all of the Respondents are delinquent in
their periodic filings with the Commission, have repeatedly failed to meet their
obligations to file timely periodic reports, and failed to heed delinquency letters sent to
them by the Division of Corporation Finance requesting compliance with their periodic
filing obligations or, through their failure to maintain a valid address on file with the
Commission as required by Commission rules, did not receive such letters.

6. Exchange Act Section 13(a) and the rules promulgated thereunder require
issuers of securities registered pursuant to Exchange Act Section 12 10 file with the
Commission current and accurate information in periodic reports, even if the registration
is voluntary under Section 12(g). Specifically, Rule 13a-1 requires issuers to file annual
reports, and Rule 13a-13 requires domestic issuers to file quarterly reports.

7. As a result of the foregoing, Respondents failed to comply with Exchange Act
Section 13(a) and Rules 13a-1 and 13a-13 thereunder.




. .

In view of the allegations made by the Division of Enforcement, the Commission
deems it necessary and appropriate for the protection of investors that public
administrative proceedings be instituted to determine:

A. Whether the allegations contained in Section I1 hereof are true and, in
connection therewith, to afford the Respondents an opportunity to establish any defenses
to such allegations; and,

B. Whether it is necessary and appropriate for the protection of investors to
suspend for a period not exceeding twelve months, or revoke the registration of each
class of securities registered pursuant to Section 12 of the Exchange Act of the
Respondents identified in Section 11 hereof, and any successor under Exchange Act Rules
12b-2 or 12g-3, and any new corporate names of any Respondents. '

1V.

IT IS HEREBY ORDERED that a public hearing for the purpose of taking
evidence on the questions set forth in Section 11 hereof shall be convened at a time and
place to be fixed, and before an Administrative Law Judge to be designated by further
order as provided by Rule 110 of the Commission’s Rules of Practice [17 CFR.§

. 201.110}.

IT IS HEREBY FURTHER ORDERED that Respondents shall file an Answer to
the allegations contained in this Order within ten (10) days after service of this Order, as
provided by Rule 220(b) of the Commission’s Rules of Practice [17 C.F.R. § 201.220(b)].

if Respondents fail to file the directed Answers, or fail to appear at a hearing after
being duly notified, the Respondents, and any successor under Exchange Act Rules 12b-2
or 12g-3, and any new corporate names of any Respondents, may be deemed in default
and the proceedings may be determined against it upon consideration of this Order, the
allegations of which may be deemed to be true as provided by Rules 155(a), 220(f),
221(f), and 310 of the Commission’s Rules of Practice [17 C.F.R. §§ 201.155(a),
201.220(f), 201.221(f), and 201.310]. :

This Order shall be served forthwith upon Respondents personally or by certified,
registered, or Express Mail, or by other means permitted by the Commission Rules of
Practice.

IT IS FURTHER ORDERED that the Administrative Law Judge shall issue an
initial decision no later than 120 days from the date of service of this Order, pursuant to
Rule 360(a)(2) of the Commission’s Rules of Practice [17 C.F.R. § 201 360(a)(2)].

In the absence of an appropriate watver, no officer or employee of the
. Commission engaged in the performance of investigative or prosecuting functions in this
or any factually related proceeding will be permitted to participate or advise in the
decision of this matter, except as witness or counsel in proceedings held pursuant to

3
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J notice. Since this proceeding is not “rule making” within the meaning of Section 551 of
the Administrative Procedure Act, it is not deemed subject to the provisions of Section
553 delaying the effective date of any final Commission action.

By the Commission.

Elizabeth M. Murphy
Secretary

ByC dill M. Peterson
Assistant Secretary




UNITED STATES OF AMERICA
Before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 69138 / March 14, 2013

ADMINISTRATIVE PROCEEDING
File No. 3-14909

In the Matter of

OPPENHEIMERFUNDS, INC.

and
OPPENHEIMERFUNDS :
DISTRIBUTOR, INC., : Order Appointing
: Fund Administrator and
Approving Fund Administrator
Bond
Respondents.

On June 6, 2012, the Commission issued an Order Instituting Administrative and Cease-
and-Desist Proceedings Pursuant to Section 8A of the Securities Act of 1933, Section 15(b)(4) of
the Securities Exchange Act of 1934, Sections 203(e) and 203(k) of the Investment Advisers Act
of 1940, and Sections 9(b) and 9(f) of the Investment Company Act of 1940, Making Findings,
and Imposing Remedial Sanctions and a Cease-and-Desist Order against OppenheimerFunds,
Inc. and OppenheimerFunds Distributor, Inc. (“Order”). Securities Act Release No. 9329 (June
6, 2012). The Commission ordered OppenheimerFunds, Inc. to pay disgorgement of
$9,879,706, prejudgment interest of $1,487,190 and a civil money penalty of $24,000,000 to the
Commission. The Commission Order also created a Fair Fund for a distribution pursuant.to
Section 308(a) of the Sarbanes-Oxley Act of 2002, as amended.

Based on its review and consideration of several proposals, the Division of
Enforcement’s Office of Distributions (*OD”) recommends that the Commission appoint Epiq
Class Actions & Claims Solutions, Inc. (“Epiq™) as the Fund Administrator. OD further requests
that the Commission approve the Fund Administrator’s bond requirement in the amount of
$35,500,000.
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Accordingly, pursuant to Rules 1105(a) and 1105(c) of the Commission’s Rules on Fair
Fund and Disgorgement Plans, 17 CF.R. § 201.1105, IT IS HEREBY ORDERED that Epigq is
appointed as the Fund Administrator, and Epiq shall obtain a bond in the manner prescribed in
Rule 1105(c) in the approved amount of $35,500,000.

By the Commission.

Elizabeth M. Murphy
Secretary

By: € M. Powalski
Depuiy Secretary
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UNITED STATES OF AMERICA
. ' Before the |
: SECURITIES AND E_XCHAN GE COMMISSION

INVESTMENT ADVISERS ACT OF 1940
Release No. 3559 / March 1, 2013

ADMINISTRATIVE PROCEEDING
File No. 3-15221

In the Matter of ~ ORDER INSTITUTING ADMINISTRATIVE
PROCEEDINGS PURSUANT TO SECTION
Ward Onsa, : 203(f) OF THE INVESTMENT ADVISERS

ACT OF 1940 AND NOTICE OF HEARING

" Respondent.

I
_ The Securities and Exchange Commission (“Commission”) deems it appropriate and in the -
public interest that public administrative proceedings be, and hereby are, instituted pursuant to
.  Section 203(f) of the Investment Advisers Act of 1940 (“Advisers Act”), against ‘Ward Onsa
' (“Respondent” or “Onsa”). -
1L
After an investigation, the Division of Enforcement alleges that:

A.-  RESPONDENT

1. Onsa, 60 years old, is a resident of Marco Istand, Florida. From 1996
. through 2010, Respondent managed investor funds and provided investment advice through Ward
Onsa & Company, an unincorporated business entity. Onsa formed New Century Hedge Fund
_ Partners L, L.P., (the “Fund™) as a limited partnership that operated as a hedge fund. Onsa was the
sole portfolio manager for the Fund and had exclusive control over its trading accounts. During the
relevant time period, Onsa acted as an unregistered investment adviser to the Fund.

B. RESPONDENT’S CRIMINAL CONVICTION

2. On December 15, 2011, Onsa pled guilty to one count of securities fraud in
violation of Title 15 U.S.C. §§ 78j(b) and 781¥, before the United States District Court for the
Eastern District of New York, in United States of America v. Onsa, Case Number 10-CR-730. On

° |
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July 26, 2012, a judgment in the criminal case was imposed against Onsa. He was sentenced to a

“prison term of 78 months and ordered to pay $3.1 million in restitution.

3. The count of the indictment to which Onsa pleaded guilty alleged, among

other things, that Onsa told investors in the Fund that he would purchase securities consistent with

a “bearish” view of the stock markets and he guaranteed Fund investors a 25 percent annual return
on capital. Contrary to representations he made to investors, Onsa’s trading in the Fund was not
successful and when the Fund became insolvent, Onsa continued to solicit investors and used new

investor money to pay redemptions in Ponzi-like fashion. Onsa also fraudulently inflated account
. balances communicated to investors. "

111

In view of the allegations made by the Division of Enforcement, the Commission deems it
necessary and appropriate in the public interest that public administrative proceedings be instituted
to determine:

A.  Whether the allegations set forth in Section II hereof are true and, in connection
therewith, to afford Respondent an opportunity to establish any defenses to such allegations; and

B. What, if any, remedial action is appropriate in the public interest against Respondent
pursuant to Section 203(f) of the Advisers Act. -

IV.

IT IS ORDERED that a public hearing for the purpose of taking evidence on the questions
set forth in Section I1I hereof shall be convened at a time and place to be fixed, and before an
Administrative Law Judge to be designated by further order as provided by Rule 110 of the
Commission's Rules of Practice, 17 C.F.R. § 201.110.

IT IS FURTHER ORDERED that Respondent shall file an Answer to the allegations
contained in this Order within twenty (20} days after service of this Order, as provided by Rule 220
of the Commission's Rules of Practice, 17 C.F.R. § 201 .220.

If Respondent fails to file the directed answer, or fails to appear at a hearing after being duly
notified, the Respondent may be deemed in default and the proceedings may be determined against
him upon consideration of this Order, the allegations of which may be deemed to be true as
provided by Rules 155(a), 220(f), 221(£) and 310 of the Commission's Rules of Practice, 17 C.F.R.
§§ 201.155(a), 201.220(f), 201.221(f) and 201.310. '

This Order shall be served forthwith upon Respondent personally or by certified mail.
IT IS FURTHER ORDERED that the Administrative Law Judge shall issue an initial

decision no later than 210 days from the date of service of this Order, pursuant to Rule 360(a)(2) of
the Commission’s Rules of Practice. '




. In the absence of an appropriate waiver, no officer or employee of the Commission engaged
in the performance of investigative or prosecuting functions in this or any factually related
proceeding will be permitted to participate or advise in the decision of this matter, except as witness
or counsel in proceedings held pursuant to notice. Since this proceeding is not “rule making” within
the meaning of Section 551 of the Administrative Procedure Act, it is not deemed subject to the
provisions of Section 553 delaying the effective date of any final Commission action.

By the Commission.

Elizabeth M. Murphy
Secretary

By: Jill M. Peterson
ssistant Secretary
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UNITED STATES OF AMERICA
: Before the '
SECURITIES AND EXCHANGE COMMISSION

" INVESTMENT ADVISERS ACT OF 1940
: Release No. 3560 / March 1, 2013

ADMINISTRATIVE PROCEEDING
File No. 3-15222 .

ORDER INSTITUTING
ADMINISTRATIVE PROCEEDINGS
PURSUANT TO SECTION 203(f) OF THE

In the Matter of INVESTMENT ADVISERS ACT OF 1940,

\ | MAKING FINDINGS, AND IMPOSING
NICHOLAS DELBROCCO, REMEDIAL SANCTIONS
Respondent.
L

The Securities and Exchange Commission (“Commission”) deems it appropriate and in the
public interest that public administrative proceedings be, and hereby are, instituted pursuant to
Section 203(f) of the Investment Advisers Act of 1940 (“Advisers Act”) against Nicholas
Delbrocco (“Delbrocco” or “Respondent”). '

IL.

In anticipation of the institution of these proceedings, Respondent has submitted an Offer
of Settlement (the “Offer”) which the Commission has determined to accept. Solely for the
purpose of these proceedings and any other proceedings brought by or on behalf of the
Commission, or to which the Commission is a party, Respondent consents to the Commission’s
jurisdiction over him and the subject matter of these proceedings and to the entry of this Order
Instituting Administrative Proceedings Pursuant to Section 203(f) of the Investment Advisers Act

- of 1940, Making Findings, and Imposing Remedial Sanctions (“Order”), as set forth below.
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TIL
On the basis of this Order and Respondent’s Offer, the Commission finds that:

1. From 2005 to 2006, Delbrocco was the chief executive officer, partial owner,
and investment adviser representative of New England Asset Management, LLC (“NEAM”), an

‘investment adviser registered with the Commission. In 2006, NEAM changed its name to Ocean

State Asset Management, LLC (“OSAM™), which remained an investment adviser registered with
the Commission. Delbrocco served as OSAM’s chief executive officer, partial owner, and
investment adviser representative from 2006 to 2009. In 2009, Delbrocco’s title as chief executive
officer changed to principal, and he continued to be a partial owner and investment adviser
representative of OSAM. In 2010, Delbrocco assumed full ownership of OSAM, and in 2012, he
added the position of chief compliance officer to his roles as principal, owner, and investment
adviser representative of OSAM. Delbrocco, who is 49 years old, is a resident of North Kingstown,
Rhode Island. ' :

2. On October 18, 2012, Delbrocco pled guilty in the United States District
Court for the Northern District of Ohio to one count of violating Title 18 United States Code
Section 1954 (Offer, Acceptance, or Solicitation to Influence Operations of Employee Benefit

_Plan) and one count of violating Title 18 United States Code Section 1349 (Conspiracy to Commit

Miail Fraud and Honest Services Mail Fraud), in a criminal action entitled United States of
America v. Nicholas Delbrocco, Case No. 1:12-CR-00448-SL in the United States District Court
for the Northern District of Ohio. :

3. In connection with his guilty plea, Delbrocco admiited, inter alia, that, from
February 2005 through August 2011, he offered and gave things of value to the Executive
Secretary-Treasurer of the Ohio and Vicinity Regional Council of Carpenters (“Carpenters’
Union™) in order to obtain and maintain investment management business for NEAM and OSAM
with the Ohio Carpenters’ Pension Fund and the Ohio Carpenters” Annuity Fund. Delbrocco
admitted to providing airline tickets, frequent flyer miles, rental vehicles, and hotel rooms to the
Executive Secretary-Treasurer and his travel companions as well as meals, theater tickets, sporting
event tickets, and firearms to an individual associated with the Executive Secretary-Treasurer.
Delbrocco also admitted that he and others conspired to enrich themselves by devising a scheme to
defraud and deprive the Carpenters’ Union of its right to the honest and faithful services of the
Executive Secretary-Treasurer through bribery and kickbacks and the concealment of material
information related thereto.

Iv.

In view of the foregoing, the Commission deems it appropriate and in the public interest to
impose the sanctions agreed to in Respondent Delbrocco’s Offer.




v Accofdingly, it is hereby ORDERED pursuant to Section 203(f) of the Advisers Act that
. ' Respondent Delbrocco be, and hereby is: ) o
barred from association with any broker, dealer, investment adviser, municipal securities
dealer, municipal advisor, transfer agent, or nationally recognized statistical rating
organization.

Any reapplication for association by the Respondent will be subject to the applicable laws
and regulations governing the reentry process, and reentry may be conditioned upon a number of
factors, including, but not limited to, the satisfaction of any or all of the following: (a) any
disgorgement ordered against the Respondent, whether or not the Commission has fully or partially
waived payment of such disgorgement; (b) any arbitration award related to the conduct that served
as the basis for the Commission order; (c) any self-regulatory organization arbitration award to a
customer, whether or not related to the conduct that served as the basis for the Commission order;
and (d) any restitution order by a self-regulatory organization, whether or not related to the conduct
that served as the basis for the Commission order.

By the Commission.

Elizabeth M. Murphy

. 7 | | Secretary |

By: Jill M. Peterson
ssistant Secretary




SECURITIES AND EXCHANGE COMMISSION
(Release No. 34-69011)

Topaz Exchange, LLC; Order Granting Application for a Conditional Exemption Pursuant to
Section 36(a) of the Exchange Act from Certain Requirements of Rules 6a-1 and 6a-2 under the
Exchange Act '
March 1, 2013
| Introduction

On July 3, 2012, Topaz Exchange, LLC (“Applicant”) submitted to the Securitics and
Exchange Commission (“Commission”) an application on Form 1 under the Securities Exchange
Act of 1934 (“Exchange Act”), to register as a national securities exchange.' Tn addition, the

Applicant, pursuant to Rule 0-12% under the Exchange Act, has requested an exemption under

Section 36(a)(1) of the Exchange Act® from certain requirements of Rules 6a-1(a) and 6a-2 under

On December 19, 2012, the Applicant submitted Amendment No. | to its Form 1
application. Amendment No. 1, among other things, includes changes to the Limited
Liability Company Agreement and the Constitution of Topaz Exchange concerning board
composition and size, the initial director election process, and the use of regulatory funds.
Amendment No. 1 also includes revisions to proposed rules of Topaz Exchange to
remove rules relating to complex orders; to respond to comments on the Form 1
application from Commission staff: and to reflect recent changes to comparable rules of
International Securities Exchange, LLC (“ISE”). Amendment No. 1 further provides
additional descriptions in the Form 1 application regarding proposed allocation
procedures, auction mechanisms, execution of qualified contingent crosses, and the initial
director election process, and removes references to complex orders. On December 31,
2012, the Applicant submitted Amendment No. 2 to its Form 1 application. Amendment
No. 2, among other things, provides updated information regarding the board of directors
of ISE and the Corporate Governance Committee of ISE and includes information
regarding Longitude S.A., a newly incorporated affiliate of Topaz Exchange, which
information includes the Articles of Incorporation of Longjtude S.A. Amendment No. 2
also provides financial information for Longitude S.A. Finally, Amendment No. 2
provides an updated organizational chart that reflects the affiliates of Topaz Exchange.

2 17 CFR 240.0-12.
3 15 U.S.C. 78mm(a)(1).
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. the Exchange Act (“Exemption Request”).4 This order grants the Applicant’s request for

exemptive relief, subject to the satisfaction of certain conditions, which are outlined below.

IL

Application for Conditional Exemption from Certain Requircments of Exchange Act
Rules 6a-1 and 6a-2

A. Filine Requirements under Exchange Act Rule 6a-1(a)

Exchange Act Rule 6a-1(a) requires an applicant for registration as a national securities

exchange to file an application with the Commission on Form 1. Exhibit C to Form 1 requires

the applicant to provide certain information with respect to each of its subsidiaries and affiliates.’

For purposes of Form 1, an “affiliate” is “[a]ny person that, directly or indirectly, controls, is

under common control with, or is controlled by, the national securities exchange . . . including

any employec:s.”6 Form 1 defines “control” as “[t]he power, directly or indirectly, to direct the

management or policies of a company, whether through ownership of securities, by contract, or

. otherwise . .. .77 Form 1 provides, further, that any person that directly or indirectly has the

17 CFR 240.6a-1(a) and 6a-2. See letter from Michael Simon, General Counsel,
Secretary and Chief Regulatory Officer, Topaz Exchange, LLC, to Elizabeth Murphy,
Secretary, Commission, dated December 14, 2012,

Specifically, Exhibit C requires the applicant to provide, for each subsidiary or affihate,
and for any entity that operates an electronic trading system used to effect transactions on
the exchange: (1) the name and address of the organization; (2) the form of organization,;
(3) the name of the state and statute citation under which it is organized, and the date of
its incorporation in its present form; (4) a brief description of the nature and extent of the
affiliation; (5) a brief description of the organization’s business or function; (6) a copy of
the organization’s constitution; (7) a copy of the organization’s articles of incorporation
or association, including all amendments; (8) a copy of the organization’s by-laws or
corresponding rules or instruments; (9) the name and title of the organization’s present
officers, governors, members of all standing committees, Or persons performing similar
functions; and (10) an indication of whether the business or organization ceased to be
associated with the applicant during the previous year, and a brief statement of the
reasons for termination of the association.

Form 1 Instructions, Explanation of Terms, 17 CFR 249.1.
Id.




right to vote 25% or more of a class of voting securities, or has the power to sell or direct the sale
of 25% or more of a class of voting securities, is presumed to control the entity.®

Exhibit D to Form 1 tequires an applicant for exchange registration to provide
unconsolidated financial statements for the latest fiscal year for each subsidiary or affiliate.
Exhibit D requires the financial statements to include, at a minimum, a balance sheet and an
income statement with such footnotes and other disclosures as are necessary to avoid rendering
the financial statements misleading. Exhibit D provides, in addition, that if any affiliate or
subsidiary of the applicant is required by another Commission rule to submit annual financial
statements, a statement to that effect, with a citation to the other Commission rule, may be
provided in lieu of the financial statements required in Exhibit D.

A Form 1 application is not considered filed until all necessary information, including
financial statements and other required documents, have been furnished in the proper form.”

B. Filing Requirements under Exchange Act Rule 6a-2

Exchange Act Rule 6a-2(a)2) requires a national securities exchange to update the
information provided in Exhibit C within 10 days of any action that causes the information
provided in Exhibit C to become inaccurate or incomplete. In addition, Exchange Act Rule 6a-
2(b)(1) requires a national securities exchange to file Exhibit D on or before June 30 of each
year, and Exchange Act Rule 6a-2(c) requires a national securities exchange to file Exhibit C

every three years.

s Id.

? 17 CER 202.3(b)(2). Sec also 17 CFR 240.0-3(a). Defective Form 1 applications “may
be returned with a request for correction or held until corrected before being accepted as
a filing.” See 17 CFR 202.3(b}(2). See also Securities Exchange Act Release No. 40760
(Dec. 8, 1998), 63 FR 70844, 70881 (Dec. 22, 1998) (“Regulation ATS Adopting
Release”) at note 329 and accompanying text.




C. Exemption Request

On December 14, 2012, the Applicant requested that the Commission grant an exemption
under Section 36 of the Exchange Act, subject to the conditions set forth below, from the
requirement under Exchange Act Rule 6a-1 to file the information requested in Exhibits Cand D
to Form 1 for the “Foreign Indirect Affiliates,” as defined below, of the Applicant.m In addition,
the Applicant requested an exemption, subject to certain conditions, with respect to the Foreign
Indirect Affiliates from the requirements under: (1) Exchange Act Rule 6a-2(a)(2} to amend
Exhibit C within 10 days if the information in Exhibit C becomes inaccurate or incomplete; and
(2) Exchange Act Rules 6a-2(b)(1) and (c) to file periodic updates to Exhibits C and D. '

The Applicant is a wholly-owned subsidiary of International Securities Exchange
Holdings, Inc. (“ISE Holdings”).Il ISE Holdings is a wholly-owned subsidiary of U.S.
Exchange Holdings, Inc., which is wholly-owned by a German stock corporation, Eurex
Frankfurt AG (“Eurex Frankfurt™). Lurex Frankfurt is wholly-owned by a Swiss stock
corporation, Eurex Zurich AG (“Eurex Zurich”), which, in turn, is fifty percent (50%) owned by
Deutsche Barse AG (“Deutsche Borse™) and fifty percent (50%) owned by Eurex Global
Derivatives AG (“EGD”). Deutsche Borse has one hundred percent (100%) direct ownership
interest in EGD. According to the Applicant, the parent ownership structure of U.S. Exchange
Holdings, Inc. is comprised entirely of foreign entities, Eurex Frankfurt, Eurex Zurich, Deutsche
Borse and EGD (collectively, the “Foreign Direct Affiliates™), which in turn hold ownership
interests, either directly or indirectly, in excess of 25 percent (25%) in a large number of other

foreign entities, some of which also own interests in other entities in excess of 25 percent (25%)

10 See Exemption Request, supra note 4.

i See Exemption Request, supra note 4, at2.




as well (such Foreign Direct Affiliate-owned entities are referred to, collectively, as the “Foreign
Indirect Affiliates™)."

Because of the limited and indirect nature of its connection to the Foreign Indirect
Affiliates, the Applicant believes that the corporate and financial information of the Foreign
Indirect Affiliates required by Exhibits C and D of Form 1 would have little relevance to the
Commission’s review of the Applicant’s Form 1 application or to the Commission’s ongoing
oversight of the Applicant as a national securities exchange if the Commission were to approve
the Applicant’s Form 1 application, as amended.”® In this regard, the Exemption Request states
that the Foreign Indirect Affiliates have no ability to influence the management, policies, or
finances of the Applicant and no obligation to provide funding to, or ability to materially affect
the funding of, the Applicanl.l4 The Exemption Request also states that: (1) the Foreign Indirect
Affiliates have no ownership interest in the Applicant or in any of the controlling shareholders of
the Applicant; and (2) there are no commercial dealings between the Applicant and the F oreign
Indirect Affiliates.”> Further, the Exemption Request states that obtaining detailed corporate and
financial information with respect to the Foreign Indirect Affiliates (1) is unnecessary for the
protection of investors and the public interest and (2) would be unduly burdensome and
inefficient because these affiliates are located in foreign jurisdictions and the disclosure of such

information could implicate foreign information sharing restrictions in suchjurisdictions.16

12 See id.

13 See id.

See Exemption Request, supra note 4, at 2-3.
See Exemption Request, supra note 4, at 3.

See id. The Applicant also believes that providing the information required by Exhibits
C and D with respect to the Foreign Indirect Affiliates could raise confidentiality
concerns because many of the Foreign Indirect Affiliates are not public companies. Id.




. As a condition to the granting of exemptive relief, the Applicant has agreed to provide:
(i) a listing of the names of the Foreign Indirect Affiliates; (ii) an organizational chart setting
forth the affiliation of the Foreign Indirect Affiliates and the Foreign Direct Affiliates and the
Applicant; and (iii) in Exhibit C of the Applicant’s Form | application, a description of the
nature of the Foreign Indirect Affiliates” affiliation with the Foreign Direct Affiliates and the
Applicant. In addition, as a condition to the granting of exemptive relief from the requirements
of Exchange Act Rule 6a-2(a)(2), 6a-2(b)(1), and 6a-2(c), as described above, the Applicant has

agreed to provide amendments to the information required under conditions (i) through (i11)

above on or before June 30th of each year. Further, the Applicant notes that it will provide the
information required by Exhibits C and D for all of its affiliates other than the Foreign Indirect

Affiliates, including the Foreign Direct Affiliates."’

. [T Order Granting Conditional Section 36 Exemption
Section 6 of the Exchange Act'® sets forth a procedure for an exchange to register as a
national securities exchange.' Exchange Act Rule 6a-1(a)*" requires an application for
registration as a national securities exchange to be filed on Form 1 in accordance with the
instructions in Form 1. A Form 1 application is not considered filed until all necessary

information, including financial statements and other required documents, has been furnished in

See Exemption Request, supra note 4, at 3.
18 15 U.S.C. 78f.

Specifically, Section 6(a) of the Exchange Act states that ““[a]n exchange may be
registered as a national securities exchange . . . by filing with the Commission an
application for registration in such form as the Commission, by rule, may prescribe
containing the rules of the exchange and such other information and documents as the
Commission, by rule, may prescribe as necessary or appropriate in the public interest or
for the protection of investors.” Section 6 of the Exchange Act also sets forth various
. requirements to which a national securities exchange is subject.

20 17 CFR 240.6a-1(a).




the proper form.”' Exchange Act Rule 6a-2 establishes ongoing requirements to file certain
amendments to Form 1. v

Section 36(a)(1) of the Exchange Act provides that “the Commission, by rule, regulation,
or order, may conditionally or unconditionaliyl exempt any person, security, or transaction, or |
any class or classes of persons, securities, or transactions, from any provision or provisions of
[the Exchange Act] or of any rule or regulation thereunder, to the extent that such exemption is
necessary or appropriate in the public interest, and is consistent with the protection of
investors.”*

For the reasons discussed below, the Commission believes that it is appropriate in the
public interest and consistent with the protection of investors to exempt the Applicant from the
requirement under Exchange Act Rule 6a-1 to provide the information required in Exhibits C and
D to Form 1 with respect to the Foreign Indirect Affiliates, subject to the following conditions:

(1) the Applicant must provide a list of the names of the Foreign Indirect Affiliates;

(2) the Applicant must provide an organizational chart setting forth the affiliation of

the Foreign Indirect Affiliates and the Foreign Direct Affiliates and the Applicant;
and

(3) as part of Exhibit C to the Applicant’s Form 1 Application, the Applicant must

provide a description of the nature of the affiliation between the Foreign Indirect
Affiliates and the Foreign Direct Affiliates and the Applicant.
The Commission believes, further, that it is appropriate in the public interest and

consistent with the protection of investors to exempt the Applicant, with respect to the Foreign

Indirect Affiliates, from the requirements under: (a) Exchange Act Rule 6a-2(a)(2) to amend

21 17 CER 202.3(b)(2). See also supra note 9.
2 15 U.S.C. 78mm(a)(1).




Exhibit C within 10 days of any action that renders the information tn Exhibit C inaccurate or
incomplete; (b) Exchange Act Rules 6a-2(c) to provide periodic updates of Exhibit C; and (c)
Exchange Act Rules 6a-2(b)(1) to provide periodic updates of Exhibit D, subject to the écmdition
that the Applicant provide amendments to the information required under conditions (1) through
(3) above on or before June 30th of each year.

As part of an application for exchange registration, the information included in Exhibits
C and D is designed to help the Commission make the determinations required under Sections
6(b) and 19(a) of the Exchange Act™ with respect to the application. The updated Exhibit C and
D information required under Exchange Act Rule 6a-2 is designed to help the Commission
exercise its oversight responsibilities with respect to national securities exchanges.

Specifically, Exhibit D is designed to provide the Commission with information
concerning the financial status of an exchange and its éfjﬁliates and subsidiaries,” and Exhibit C
provides the Commission with the names and organizational documents of these affiliates and
subsidiaries.” Such information is designed to help the Commission determine whether an
applicant for exchange registration would have the ability to carry out its obligations under the
Exchange Act, and whether a national securities exchange continues to have the ability to carry
out its obligations under the Exchange Act.

Since the most recent amendments to Form 1 in 1998, many national securities

exchanges that previously were member-owned organizations with few affiliated entities have

3 15 U.S.C. 78{(b) and 78s(a).

# See Securities Exchange Act Release No. 18843 (June 25, 1982), 47 FR 29259 (July 6,
1982) (proposing amendments to Form 1); see also Form 1, 17 CFR 249.1, and supra
Section [1.A.

25 Form 1, 17 CFR 249.1. See also supra note 5.

26

See Regulation ATS Adopting Release, supra note 9.




. demutualized. Some of these demutualized exchanges have been consolidated under holding
companies with numerous affiliates that, in some cases, have only a limited and indirect
connection (o the national securities exchange, with no ability to influence the management or
policies of the registered exchange and no obligation to fund, or to materially. affect the funding
of, the registered exchange. The Commission believes that, for these afﬁliated entities, the
information required under Exhibits C and D would have limited relevance to the Commission’s
review of an application for exchange registration or to its oversight of a registered exchange.

Based on the Applicant’s representations, the indirect nature of the relationship between
the Applicant and the Foreign Indirect Affiliates, and the information that the Applicant will
provide with respect to the Foreign Direct Aftiliates and the Foreign Indirect Affiliates, the
Commission believes that it will have sufficient information to review the Applicant’s Form 1

. application and to make the determinations required under Sections 6(b) and 19(a) of the
Exchange Act with respect to its application for registration as a national securities exchange.”’
The Commission believes, further, that it will have the information necessary to oversee the
Applicant’s activities as a national securities exchange if the Commission were to approve the
Applicant’s Form 1 application. In particular, the Commission notes that the Applicant has
represented that it would have no direct connection to the Foreign Indirect Affiliates, that the
Foreign Indirect Affiliates would have no ability to influence the management or policies of the

Applicant, and that the Foreign Indirect Affiliates would have no obligation to fund, or ability to

materially affect the funding of, the Applicant. In addition, the Commission notes that the

z 15 U.S.C. 78f(b) and 78s(a). Section 6(b) of the Exchange Act enumerates certain
determinations that the Commission must make with respect to an exchange before
granting the registration of the exchange as a national securities exchange. The
Commission will not grant an exchange registration as a national securities exchange

. unless the Commission determines that the exchange meets these requirements. See
Regulation ATS Adopting Release, supra note 9, at IV.B.




Applicant represented that: (1) the Foreign Indirect Affiliates have no ownership interest in the
Applicant or in any of the controlling equity holders of the Applicant; and (2) there are no
commercial dealings between the Applicant and the Foreign Indirect Affiliates.”

Given the limited and indirect relationship between the Applicant and the Foreign
Indirect Affiliates, as-describcd above, the Commission believes that the detailed corporate and
financial information required in Exhibits C and D with respect to the Foreign Indirect Affifiates
1s unnecessary for the Commission’s review of the Applicant’s Form 1 application and would be
unnecessary for the Commission’s dversight of the Applicant as a registered national securities
exchange following any Commission approval of its Form 1 application.

For the reasons discussed above, the Commission finds that the conditional exemptive
relief requested by the Applicant is appropriate in the public interest and is consistent with the
protection of investors.

I'T IS ORDERED, pursuant to Section 36 of the Exchange Act,”’ that the Applicant is
exempt from the requirements to: (1) include in its Form 1 application the information required
in Exhibits C and D to Form | with respect to the Foreign Indirect Affiliates; and (2) with respect
to the Foreign Indirect Affiliates, update the information in Exhibits C and D to Form | as
required by Exchange Act Rules 6a-2(a)(2), 6a-2(b)(1), and 6a-2(c) subject to the following
conditions:

(1) the Applicant must provide a list of the names of the Foreign Indirect Affiliates;

(i) the Applicant must provide an organizational chart setting forth the affiliation of

the Foreign Indirect Affiliates and the Foreign Direct Affiliates and the Applicant;

and

8 See Exemption Request, supra note 4, at 3.

2 15 U.S.C. 78mm.
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(i) as part of Exhibit C to the Applicant’s Form 1 Application, the Applicant must
provide a description of the nature of the affiliation between the Foreign Indirect Affiliates and

the Foreign Direct Affiliates and the Applicant.

In addition, the Applicant must provide amendments to the information required under

condttions (1) through (iii) above on or before June 30th of each year.
Koin M. 01U

Kevin M. O’Neill
Deputy Secretary

By the Commission.
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SECURITIES AND EXCHANGE COMMISSION
(Release No. 34-69012; File No. 10-209)

March 1, 2013

Topaz Exchange, LLC; Notice of Filing of Application for Registration as a National Securities
Exchange under Section 6 of the Securities Exchange Act of 1934

On July 3, 2012, Topaz Exchange, LLC (“Topaz Exchange” or “Applicant”) submitted to
the Securities and Exchange Commission (“Commission”) a Form 1 application under the
Securities Exchange Act of 1934 (“Exchange Act™), seeking registration as a national securities
exchange under Section 6 of the Exchange Act.! On December 19, 2012, Topaz Exchange
submitted Amendment No. 1 to its Form 1 application.2 On December 31, 2012, Topaz
Exchange submitted Amendment No. 2 to its Form 1 application.3

The Commission is publishing this notice to solicit comments on Topaz Exchange’s

Form 1 application, as amended. The Commission will take any comments it receives mto

On March [, 2013, the Commission issued an order granting Topaz Exchange exemptive
relief, subject to certain conditions, in connection with the filing of its Form 1

application. See Securities Exchange Act Release No. 69011. Because the Applicant’s
Form | application was incomplete without the exemptive relicf, the date of filing of such
application is March 1, 2013. '

Amendment No. 1, among other things, includes changes to the Limited Liability
Company Agreement and the Constitution of Topaz Exchange concerning board
composition and size, the initial director election process, and the use of regulatory funds.
Amendment No. 1 also includes revisions to proposed rules of Topaz Exchange to
remove rules relating to complex orders; to respond to comments on the Form 1
application from Commission staff: and to reflect recent changes to comparable rules of
[nternational Securities Exchange, LLC (“ISE”). Amendment No. 1 further provides
additional descriptions in the Form 1 application regarding proposed allocation
procedures, auction mechanisms, execution of qualified contingent crosses, and the initial
director election process, and removes references to complex orders.

Amendment No. 2, among other things, provides updated information regarding the
board of directors of ISE and the Corporate Governance Committee of ISE and includes
information regarding Longitude S.A., a newly incorporated affiliate of Topaz Exchange,
which information includes the Articles of Incorporation of Longitude S.A. Amendment
No. 2 also provides financial information for Longitude S.A. Finally, Amendment No. 2
provides an updated organizational chart that reflects the affiliates of Topaz Exchange.
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. consideration in making its determination about whether to grant Topaz Exchange’s request to be
registered as a national securities exchange. The Commission will grant the registration if it
finds that the requirements of the Exchange Actand the rules and regulations thereunder with
respect to Topaz Exchange are satisfied.*

The Applicant’s Form | application, as amended, provides detailed information on how
Topaz Exchange proposes to satisfy the requirements of the Exchange Act. Topaz Exchange
would be wholly-owned by its parent company, International Securities Exchange Holdings, Inc.
(“ISE Holdings™), which also 1s the parent company of an existing national securities exchange,
ISE. Topaz Exchange would operate a fully automated electronic trading platform for the
trading of listed options and would not maintain a physical trading floor. Liquidity would be
derived from orders to buy and orders to sell submitied to Topaz Exchange electronically by its

. registered broker-dealer members, as well as from quotes submitted electronically by market

makers.

A more detailed description of the manner of operation of Topaz Exchange’s proposed
system can be found in Exhibit E to Topaz Exchange’s Form 1 application. The proposed
rulebook for the proposed exchange can be found in Exhibit B to Topaz Exchange’s Form 1
application, and the governing documents for both Topaz Exchange and ISE Holdings can be
found in Exhibit A and Exhibit C to Topaz Exchange’s Form 1 application, respectively. A
listing of the officers and directors of Topaz Exchange can be found in Exhibit J to Topaz
Exchange’s Form 1 application.

Topaz Exchange’s Form 1 application, including all of the Exhibits referenced above, 15

available online at www.sec.oov/rules/other.shimi as well as in the Commission’s Public

. 4 15 U.S.C. 78s(a).




Reference Room. Interested persons are invited to submit written data, views, and arguments

concerning Topaz Exchange’s Form 1, including whether the application is consistent with the
Exchange Act. Comments may be submitted by any of the following methods:

Electronic comments:

e Use the Commission’s Internet comment form (http://www.sec.gov/rules/sro.shtml); or

e Send an e-mail to rule-comments(@sec.eov. Please include File Number 10-209 on the

subject line.

Paper comments:

e Send paper comments in triplicate to Elizabeth M. Murphy, Secretary, Securities and
Exchange Commission, 100 F Street, NE, Washington, DC 20549-1090.
All submissions should refer to File Number 10-209. This file number should be included on the
subject line if e-mail is used. To help the Commission process and review your comments more
efficiently, please use only one method. The Commission will post all comments on the

Commission’s Internet website (http://www.sec.gov/rules/other.shtml). Copies of the

submission, all subsequent amendments, all wriﬁen statements with respect to Topaz Exchange’s
Form 1 filed with the Commission, and all written communications relating to the application
between the Comumission and any person, other than those that may be withheld from the public
in accordance with the provisions of 5 U.S.C. 552, will be available for website viewing and
printing in the Commission’s Public Reference Room, 100 F Street, NE, Washington, DC 20549,
on official business days between the hours of 10:00 a.m. and 3:00 p.m. All comments received

will be posted without change; the Commission docs not edit personal identifying information

from submissions. You should submit only information that you wish to make publicly




. available. All submissions should refer to File Number 10-209 and should be submitted on or

before [insert date 45 days from publication in the Federal Register].

K M. '

Kevin M. O"Neill
Deputy Secretary

By the Commission.




SECURITIES AND EX’CHANGE COMMISSION
Release No. 34-69013; IA-3558; File No. 4-606 '
Duties of Brokers, Dealers, and Investment Advisers
AGENCY: Securities and Exf:hange Commission.
ACTION: Request for data and other information.
SUMMARY: The Securitiés and Exchange Commission is requesting data and other
information, in particular quantitative data and economic analysis, relating to the benefits and
costs that could résult from various alterﬁative approaches regarding the standards of conduct
and other obligations of broker-dealers and investment advisers. We intend to use the comments
and data we receive to inform our consideration of alternative standards of conduct for broker-
dealers and investment advisers when providing personalized investment advice about securities
to retail customers. We also will use this information to inform our consideration of potential
harmonization of certain other aspects of the regulation of brokér-dealers and investment |
advisers.
DATES: Comments should be received on or before [insert 120 days after publication in the
Federal Register).
ADDRESSES: Comments may be submitted by any of the following methods:
FElectronic Submission: |

«  Use the Commission’s Internet comment form (http://www.sec.gov/rules/other.shiml); or

- Send an e-mail to rule-comments@sec.gov. Please inctude File Number 4-606 in the

subject line.
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Paper Submission:

Send paper submissions in triplicate to Elizabeth M. Murphy Secretary, Securities and
Exchange Commission, 100 F Street, NE, Washington, DC 20549-1090. All submissions
should refer to File Number 4-606. This file number should be included on the subject

line if e-mail is used. To help us process and review your comments more efficiently,

_please use only one method. The Commission will post all submissions of data on the

Commission’s Internet website (http.//www.sec.gov). Comments are also available for
website viewing and printing in the Commission’s Public Reference Room, 100 F Street,
NE, Washington, DC 20549, on official business days between the hours of 10:00 a.m.
aﬁd 3:00 p.m. Ali comments received will be posted without change; we do not edit
personal identifying information from submissions. You should submit only information
that you wish to make available publicly. Please refer to the Appendix at the end of this

release for instructions on submitting data and other information.

FOR FURTHER INFORMATION CONTACT: Jennifer Marietta-Westberg, Assistant

Director, Matthew Kozora, Financial Economist, Division of Risk, Strategy and Financial

Innovation, at (202) 551-6655; David W. Blass, Chief Counsel, Lourdes Gonzalez, Assistant

Chief Counsel — Sales Practices, Emily Westerberg Russell, Senior Special Counsel, Daniel

Fisher, Branch Chief, Leila Bham, Special Counsel, Division of Trading and Markets, at (202)

551-5550; Office of Chief Counsel, at (202) 551-6825 and Office of Investment Adviser

Regulation, at (202) 551-6787, Division of Investment Management; Securities and Exchange

Commission, 100 F Street, NE, Washington, DC 20549-1090.




. DISCUSSION: .

I Introduction

A, Background

Today, broker-dealers ahd investment advisers roitinely provide to retail customers'
many of the same services, and engage in many similar activities related to providing
personaliied investment advice about securities to retail customers.> While both investment
advisers and broker-dealers are subject to regulation and oversight designed to protect retail and
other customers, the two regulatory schemes do so through different approaches notwithstanding
the similarity of certain services and activities.

Investment advisers are fiduciaries to their clients, and their regulation under the
Investment Advisers Act of 1940 (“Advisers Act”) is largely principles-based. In contrast, a

. ) broker-dealer is not uniformly considered a fiduciary to its customers.” Broker-dealer conduct is

For the purposes of this request for comment, and as noted in Part III below, the term
“retail customer” has the same meaning as in Section 913 of the Dodd—Frank Wall Street
Reform and Consumer Protection Act. Pub. L. 111-203, 124 Stat. 1376 (2010).
Specifically, it means “a natural person, or the legal representative of such natural person,
who (A) receives personalized investment advice about securities from a broker, dealer or
investment adviser; and (B) uses such advice primarily for personal, family, or household
purposes.” 15 U.S.C. 80b—-11(g)(2).

2 In 2006, the SEC retained the RAND Corporation’s Institute for Civil Justice (“RAND”)
to conduct a survey, which concluded that the distinctions between investment advisers
and broker-dealers have become blurred, and that market participants had difficulty
determining whether a financial professional was an investment adviser or a broker-
dealer and instead believed that investment advisers and broker-dealers offered the same
services and were subject to the same dutiecs. RAND noted, however, that generally
investors they surveyed as part of the study were satisfied with their financial
professional, be it a representative of a broker-dealer or an investment adviser. Angela A.
Hung, ef al., RAND Institute for Civil Justice, Investor and Industry Perspectives on
Investment Advisers and Broker-Dealers (2008) (“RAND Study™).

A broker-dealer may have a fiduciary duty under certain circumstances. This duty may
. arise under state common law, which varies by state. Generally, courts have found that




subject to comprehensive regulation under the Securities Exchange Act of 1934 (“Exchénge
Act”) and the rules of each self-regulatory organization (“SRO”) to which the broker-dealer
belongs. Both broker-dealers and investment advisers also are subject to applicable antifraud
provisions and rules under the federal securities laws.

Studies suggest that many retail customers who use the services of broker-dealers and
investment ﬁdvisers are not aware of the differences in regulatory approaches for these entities
and the differing duties that flow from them.® Some of these regulatory differences primarily
reflect the different functions and business activities of investment advisers and broker-dealers
(for example, rules regarding underwriting or market making). Other differences reflect

statutory differences,” particularly when broker-dealers and investment advisers engage in the
y

broker-dealers that exercise discretion or control over customer assets, or have a
relationship of trust and confidence with their customers, are found to owe customers a
fiduciary duty similar to that of investment advisers. See, e.g., United States v. Skelly,
442 F.3d 94, 98 (2d Cir. 2006); United States v. Szur, 289 F.3d 200, 211 (2d Cir. 2002);
Associated Randall Bank v. Griffin, Kubik, Stephens & Thompson, Inc., 3 F.3d 208, 212
(7th Cir. 1993); MidAmerica Fed. Savings & Loan Ass’n v. Shearson/American Express
Inc., 886 F.2d 1249, 1257 (10th Cir. 1989); Leib v. Merrill Lynch, Pierce, Fenner &
Smith, Inc., 461 F. Supp. 951, 953-954 (E.D. Mich. 1978), aff'd, 647 F.2d 165 (6th Cir.
1981). For the staff’s discussion of relevant case law see Study, infra note 10, at 54-55.
See also A Joint Report of the SEC and the CFTC on Harmonization of Regulation (Oct.
2009), available at hitp://www.sec.gov/news/press/2009/cftcjointreport101609.pdf at 8-9
and 67.

4 See, e.g., RAND Study.

Advisers Act Section 202(a)(11) defines “investment adviser” to mean “any person who,
for compensation, engages in the business of advising others, either directly or through
publications or writings, as to the value of securities or as to the advisability of investing
in, purchasing, or selling securities, or who, for compensation and as part of a regular
business, 1ssues or promuigates analyses or reports concerning securities.”

Advisers Act Section 202(a)(11)(C) excludes from the investment adviser definition any
broker or dealer (i) whose performance of its investment advisory services is “solely
incidental” to the conduct of its business as a broker or dealer; and (ii) who receives no
“spectal compensation™ for its advisory services. Broker-dealers providing investment




same or substantially similar activity (for example, providing personalized investment advice,
including recommendations, about securities to retail 6ust0mers)‘

Over the decades éince the Advisers Act and Exchange Act were enacted, we have
observed that the lines between full-service broker-dealers and investment advisers have
blurred.(; Investment adyisers and broker-dealers, for example, provide in?estment advice both
on an episodic and on an ongoing basis.” We have expressed concern when specific regulatory
obligations depend on the statute under which a financial intermediary is registered instead of the

services provided.®

advice in accordance with this exclusion are not subject to the fiduciary duty under the
Advisers Act. _

See Certain Broker-Dealers Deemed Not to be Investment Advisers, Exchange Act
Release No. 51523 at 3 and 37 (Apr. 12, 2005) (“Release 51523”). Many financial
services firms may offer both investment advisory and broker-dealer services. According
to data from the Investment Adviser Registration Depository as of November 1, 2012,
approximately 5% of Commission-registered investment advisers reported that they also
were registered as a broker-dealer, and 22% of Commission-registered investment
advisers reported that they had a related person that was a broker-dealer. As of October
31, 2012, 755 firms registered with FINRA as a broker-dealer, or approximately 17.4%
of broker-dealers registered with FINRA, were also registered as an investment adviser
with either the Commission or a state. See Letter from Angela Goelzer, FINRA, to
Lourdes Gonzalez, Assistant Chief Counsel, Securities and Exchange Commission (Nov.
16, 2012). Further, as of mid-November 2012, approximately 41% of FINRA-registered
broker-dealers had an affiliate engaged in investment advisory activities. /d. Many of
these financial services firms’ personnel may also be dually registered as investment
adviser representatives and registered representatives of broker-dealers. As of October
31, 2012, approximately 86% of investment adviser representatives were also registered
representatives of a FINRA-registered broker-dealer. /d.

A broker-dealer that receives special compensation for the provision of investment advice
would not be excluded from the definition of investment adviser. See supra note 5.

- In Release 51523, we engaged in an analysis and discussion of the history of the
Exchange Act and Advisers Act. We explained that the Advisers Act was intended to
regulate what, at the time that Act was enacted, was a largely unregulated community of
persons engaged in the business of providing investment advice for compensation. See
Release 51523 at 22.




In a staff study (the “Study”) required by Section 913 of the Dodd-Frank Wall Street

. Reform and Consumer Protection Act of 2010 (the “Dodd-Frank Act®),” our staff made

recommendations to us that the staff believed would enhance retail customer protections and

decrease retail customers’ confusion about the standard of conduct owed to them when their

financial professional provides them personalized investment advice.'” The staff made two

primary recommendations in the Study. The first recommendation was that we engage in

rulemaking to implement a uniform fiduciary standard of conduct for broker-dealers and

investment advisers when providing personalized investment advice about securities to retail

customers. The second recommendation was that we consider harmonizing certain regulatory

requirements of broker-dealers and investment advisers where such harmonization appears likely

" Pub. L. No. 111-203, 124 Stat. 1376. Section 913 of the Dodd-Frank Act, among other

things, required a study of the effectiveness of the existing legal or regulatory standards
of care that apply when broker-dealers and investment advisers (and persons associated
with them) provide personalized investment advice and recommendations about
securities to retail customers. It also required the identification of any legal or regulatory
gaps, shortcomings, or overlaps in legal or regulatory standards in the protection of retail
customers relating to the standards of care for providing personalized investment advice
about securities to retail customers that should be addressed by rule or statute.

Staff of the U.S. Securities and Exchange Commission, Study on Investment Advisers and
Broker-Dealers As Required by Section 913 of the Dodd-Frank Wall Street Reform and
Consumer Protection Act (Jan. 2011) (“Study™), available at
www.sec.govinews/studies/2011/913studyfinal.pdf. The views expressed in the Study
were those of the staff and do not necessarily reflect the views of the Commission or the
individual Commissioners. See also Statement by SEC Commissioners Kathleen L.
Casey and Troy A. Paredes (Jan. 21, 2011) (“Statement”) (opposing the Study’s findings
and, among other things, stating that “stronger analytical and empirical foundation than
provided by the Study is required before regulatory steps are taken that would revamp
how broker-dealers and investment advisers are regulated”).




to enhance meaningful investor protection, taking into account the beét e!efnents of each
regime,.11 |

The staff explained that its recommendations were intended to address, among other
things, retail customer confusion about the obligations broker-dealers and investment .advisers
owe to those customers, and éo preserve retail customer choice without decreasing retail
customers® access to existing products, services, service providers or compensation structures. '
‘The staff stat:ed in the Study that retail customers should not have to parse legal distinctions to
determine whether the advice they receive from their financial proféssional is provided in their
best interests, and stated that retail customers should receive the same or substantially similar
protections when obtaining the same or substantially;imilar services from financial
professionals.” The staff further noted that the Commission could consider harmonization as
part of the implementation of the uniform fiduciary standard or as separate initiatives."

In preparing the Study’s discussion of the béncﬁts and costs of aspects of the staff’s

recommendations, the staff, among other things, considered comment letters that we received n

response to an earlier request, and reiterated this request when meeting with interested parties, in

As discussed in more detail below, we have a variety of options relating to the staff's
recommendations; we could take no action with regard to either, or could take action to
implement one or both recommendations, either partially or wholly. The choice of
whether and how to take an action with respect to the recommendations would consider
the facts and circumstances of the marketplace at the time of the potential action, as well
as the regulatory landscape existing at such time (including, if applicable, any prior or
contemporancous actions which would impact the recommendations).

12 Study at viii, x, 101, 109, and 166.
Study at viii and 101.

1 Study at 129.




.

order to better inform the Study."® Few commenters, -lhowever, provided data regarding the
benefits and costs of the current regulatory regime or the benefits and costs likely to be realized
if we were to exercise the authority granted in Section 913. This may be because most
comments were made in ad\l/ance of the Study’s publication and could not be informed by the
staff’s specific recommendations.'® Of the relatively few comments received after publication of
the Study, one commenter expressed support for further economic analysis of the Study’s
recommendations and other approaches for Commission rulemaking, and offered to provide data
and other information relating to implementing a uniform fiduciary standard of conduct.”

The Study recommended that we engage in rulemaking using the authority provided to us
in Section 913 of the Dodd-Frank Act. The section grants us diécretionary rulemaking authority
under the Exchange Act and Ad\.fisers Act to adopt rules establishing a uniform fiduciary

standard of conduct for all broker-dealers and investment advisers when providing personalized

13 Study Regarding Obligations of Brokers, Dealers, and Investment Advisers, Exchange

Act Release No. 62577 (July 27, 2010) (requesting comment from the public to inform
the preparation of the Study). The Commission received over 3,500 comment letters
before and after publication of the Study. The comment letters are available at
www.sec.gov/comments/4-606/4-606_shtml.

Before the Study was published, we received a comment describing results of a survey
that had been conducted based on certain assumptions about a potential change in the
standard of conduct, which differ from those set out in this request for information and
data. The survey, for example, assumed that under a new standard of conduct, broker-
dealer firms would no longer charge commissions and instead would only maintain fee-
based accounts. See Oliver Wyman and Securities Industry and Financial Markets
Association, Standard of Care Harmonization Impact Assessment for SEC (Oct. 27,
2010).

Comment Letter from fra D. Hammerman, Senior Managing Director and General
Counsel, Securities Industry and Financial Markets Association (July 14, 2011) (“SIFMA
Letter”) at 2. But see, Comment Letter from Barbara Roper, Director of Investor
Protection, Consumer Federation of America, ef al., (Mar, 28, 2012) (“Roper Letter”)
(asserting adoption of a uniform standard could be implemented in a way that does not
lead to reduced investor choice or product access).




. investment advice about securities to retail curstomers.18 That section further provides that such
standard of conduct “shall be to act in the best interest of the customer without regard to the
financial or other interest of the broker, dealer, or investment adviser providing the advice” and
that--the standard “shall be no le§s stringent than the standard applicable to investment advisers
under Sections 206(1) and 206(2) of the Advisers Act when providing personalized ihvestment
adyice about securities.”

The Commission recognizes that Section 913 of the Dodd-Frank Act does not mandate

that we undertake any such rulemaking, and the Commission has not vet determined whether to

commence a rulemaking. We expect that the data and other information provided to us in

connection \;\fith this request will assist us in determining whether to engage in rulemaking, and
if so, what the nature of that rulemaking ought to be. Among other considerations, we are
. sensitive to the fact that changes in existing legal or regulatory standards could result in
economic costs and benefits and believe that such costs and benefits must be considered in the
economic analysis that would be part of any rulemaking under the discretionary authority
provided by Section 913 of the Dodd-Frank Act. In considering the options for a potential
standard of conduct applicable to broker-dealers and investment advisers providing personalized
investment advice to retail customers, we will take into account existing regulatory obligations

that apply today to broker-dealers and investment advisers.

See Section [5(k) of the Exchange Act and Section 211(g) of the Advisers Act, each as
added by Section 913 of the Dodd-Frank Act. Section 913 of the Dodd-Frank Act also
added Section 15(1) of the Exchange Act and Section 211(h) of the Advisers Act to add
discretionary authority to promulgate rules prohibiting or restricting certain broker-dealer
and investment adviser sales practices, conflicts of interests, and compensation schemes
that the Commission deems contrary to the public interest and the protection of investors.
. See Exchange Act each as added by Section 913 of the Dodd-Frank Act.




If we determine to engage in rulemaking, furthermore, .the rulemaking process would
~
provide us the opportunity to request further data an_d other information on the range of complex
considerations associated with any proposal implementing such a standard, including any
potential costs and benefits associated with the rﬁlemaking. The rulemaking process would also
allow commenters to address the extent to which any proposal would further the goals
highlighted by Section 913, including (1) preserving retail customer choice with respect to,
among other things, the availability of accounts, products, services, and relationships with
investment advisers and broker-dealers, and (2) not inadvertently eliminating or otherwise
impeding retail customer access to such accounts, products, services and relationships (for
example, through higher costs). We may also consider reassessing and potentially harmonizing
certain of the other regulatory obligations that apply to broker-dealers and investment advisers
where such harmonization is consistent with the mission of the Commission.
B. Overview -of the Request for Additional Data and Other Information
We are requesting below additional public input to assist us in evaluating whether and
hbw to address certain of the standards of conduct for, and regulatory obligations of, broker-
dealers and investment advisers. Since publishing the Study, the staff has continued to review
current information and available data about the current marketplace for personalized investment
advice and the potential economic impact of the staff’s recommendations to inform its
consideration of any potential rulemaking with respect to the Study’s recommendations. While
we and our staff have extensive experience in the regulation of broker-dealers and investment
advisers, the public can provide further data and other information to assist us in determining

whether or not to use the authority provided under Section 913 of the Dodd-Frank Act.
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Data and othier information from market intermediaries and others about the potential
economic impact of the staff’s recommendations, including information about the potential
impact on competition, capital formation, and efficiency, may particularly help inform any action
wé may or may not take in this area. We also especially welcome the input of retail customers.

We are specifically requesting quantitative and qualitative data and other information and
economic analysis (herein “data and other information™) about the benefits and costs of the
current standards of conduct of broker-dealers and investment advisers when providing advice to
retail customers, as well as alternative approaches to the standards of conduct, including a
uniform fiduciary standard of conduct applicable to ail investment advisers and broker-dealers
when providing personalized investment advice to retail customers. We recognize fhat retail
customers are unlikely to have significant empirical and quantitative information. We welcome
any information they can provide.

In this release, we discuss a potential uniform fiduciary standard of conduct and
alternatives to that standard of conduct. A uniform fiduciary standard of conduct can be
understood quite differently by various parties. In fact, public comments on such a standard
have made widely varying assumptions about what a fiduciary duty would require. Comments
have assumed, for example, that a uniform fiduciary duty would require all firms to, among other
things: provide the lowest cost alternative; stop offering proprietary products; charge only asset-

based fees, and not commissions; and continuously monitor all accounts.” These outcomes

19 See also SIFMA Letter, supra note 17, at 7 and 10 (recommending, among other things,

that the Commission articulate a new uniform standard of conduct, applicable to both
broker-dealers and investment advisers, to “act in the best interest of the customer,” while
applying existing case law, guidance, and other legal precedent developed under Section
206 of the Advisers Act only to investment advisers, not broker-dealers) compared with
the Roper Letter at 2 (recommending, among other things, that rather than replacing the
current Advisers Act standard with something new and different, the Commission should
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would not necessarily be the case. By contrast, many of the rules or other obligations discussed
over the years for potential regulatory harmorﬁzation, such as recordkeeping, advertising, pay to
play, and other obligations that currently apply to broker-dealers and lnvestment advisers, are
more specific. Accordingly, we believe that con51derat1on ofa umform ﬁdumary standard of
conduct would benefit from a set of assumf)tions and other pérameters that commenters can use
and critique in order to generate meaningful data and other information. The identification of
particular assumptions or parameters, however, does not suggest our policy view or the ultimate
direction of any action proposed by ﬁs.

We also request comment in this release on whether or to what extent we should consider
making other adjustments to the regulatory obligations of broker-dealers and investment
advisers, including regulatory harmonization. While this release addresses both a potential
uniform fiduciary standard of conduct and regulatory harmonization more genérally, and at
times, discusses and requests comment relating to the potential interrelationship of the two,
harmonization beyond a uniform fiduciary standard of conduct could be considered separately.
As noted below, there are a variety of options relating to whether and how to act with respect to a
potential uniform fiduciary standard of conduct or potential regulatory harmonization, including_
taking no action, taking action to implement one (either partially or wholly) and not the other, or
taking action to implement both (again, either partially or wholly). In order to mform our
consideration of all of these options, this release discusses both a potential uniform fiduciary
standard of conduct and regulatory harmonization and encourages comment on the potential

practical, regulatory, and economic effects that action or inaction with respect to one or both may

extend the existing Advisers Act standard {currently applicable to investment advisers) to
broker-dealers, while clarifying its applicability in the context of broker-dealer conduct).
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have. For example, we request comment on the extent to which regulatory harmonization might
address customer confusion about the obligations owed to them by broker-dealers and not
investment advisers {(or by investment advisers and not broker-dealers) even if a uniform
fiduciary standard of conduct is implemented. We also request comment on the extent to which
regulatory harmonization might result in-additione.ll investor confusion or otherwise negatively
impact investors.

We request data and other information relating to the provision of personalized
investment advice about securities to retail customers to better understand the relationship
between standards of conduct and the experiences of retail customers. In particular, we seek data
;ll’ld other information regarding: (a) investor returns generated under the existing regulatory
regimes; {b) security selections of broker-dealers and investment advisers as a function of their
respective regulatory regimes; (c) characteristics of investors who invest on the basis of advice
from broker-dealers, invest on the basis of advice from an investment adviser, or invest utilizing
both channels; (d) investor perceptions of the costs and benefits under each regime; and (e)
investors’ ability, and the associated cost to investors, to bring claims against their broker-dealer
or investment adviser under their respective regulatory regimes.”’ We are also particularly
interested in the activities, conflicts of interest’' and disclosure practices of investment advisers
and broker-dealers, as well as the economics of the investment advice industry and
characteristics of the current marketplace. We also are asking for data and other information

about the benefits and costs of the current set of regulatory obligations that apply to broker-

20 See Statement.

2 In this request for information and data, we use the term “conflict of interest” to mean a

material conflict of interest.
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dealers and investment advisers, and the benefits and costs of different approaches to
harmonizing particular areas of broker-dealer and investment adviser regulation.

C. Suggested Guidelines and Considerations for Submissions of Data and Other
Information

The data and other information requested in this dbcument have the potential to be
instructive in our determination of which, if any, new approach or approaches to consider
implementing with respect to the regulatory obligations of investment advisers and broker-
dealers. We welcome any relevant data and other information, as well as comment, in response
to our inquiries below. Responsive data and other information would be more useful to us,
however, if they are prepared and submitted in a consistent fashion. We set forth suggested
guidelines (“Guidelines™) in the Appendix to this request for commenters to follow, where
possible, in submitting data and other information. In particular, through the Guidelines, we
request broker-dealers, investment advisers, and dually registered investment adviser/broker-
dealers submittiﬁg comments to provide specific data and other information describing their
businesses, retail customers, and retail customer accdunts. We also fequest that other
commenters (e.g., retail customers, academics, trade associations, and consumer groups) provide
the information requested in the Guidelines to the extent applicable or appropriate. We
especially welcome the input of retail customers.?

We are particularly interested in receiving data and other information that are empirical
and quantitative in nature. We encourage all interested parties, however, to submit their
comments, including qualitative and descriptive analysis of the benefits and costs of potential

approaches and guidance. As stated above, we recognize that retail customers are unlikely to

22 This includes, where possible, information and data focusing on accounts that receive

non-discretionary advice because they are most likely to be impacted by changes in the
standard of conduct. See Guidelines in the Appendix.
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have signiﬁcant empirical and quantitative information. We welcome any information they can
provide. In addition, if commenters prefer to'resp(‘)nd to only some of the requests for comment,
they are welcome to do so.

We describe throughout this request for data and other information a series of
.assumptions that commenters may use in order to facilitate our ability to compare, r.eproduce,
~ and otherwise analyze responses to our questions in a robust fashion. The discussion of thesé
assumptions does not suggest our policy view or the ultimate direction of any proposed action
proposed by us. If commenters believe that we should make additional or different assumptions
as a further analytical step we invite them to do so and explain clearly the additional or different
assumptions made, address why such assumptions are approﬁriate, and compare and contrast
results obtained under such assumptions with results obtained under the assumptions specified in
this request. If commenters wish to submit multiple sets of comments resting on different sets of
assumptions, they may do so. Although we seek to obtain responses that we can compare,
reproduce, and otherwise analyze in a robust fashion, we also wish to emphasize that
comimenters have flexibility to provide whatever data and other information they believe is
important to provide.

Examples of data and other information sought inciude empirical data, detailed datasets
on a particular topic, economic analysis, legal analysis, statistical data such as survey and focus
group results, and any other observational or descriptive data and other information. Such data
and other information can be quantitative, qualitative, or descriptive. Again, commenters are
invited to ’provide any other information that they believe would be useful to us as we consider

our options in this area.
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Commenters should only submit data and other information that they wish to make
publicly available. Commenters concerned about making public proprietary or other highly
sensitive data and other information rhay wish to pool their data Awithlothers (e.g., through a trade -
association, law firm, consulting firm or other group) and submit aggregated data in response to
this request. While we request that commenters provide enough data and other information to
allow us to corﬁpare, replicate, and otherwise analyze findings, commenters should remove any
personally identifiable information (e.g., of their cusfdmers) before submitting data and other
information in response to this r'&:quest.23 ,

II. Request for Data and Other Information Relating to the Current Market for
Personalized Investment Advice

We are requesting data and other information about the specific costs and benefits
associated with the current regulatory regimes for broker-dealers and investment advisers™ as
applied to particular activities as a baseline for comparison, as described below. Accordingly,

and in addition to the request for data and other information which follows in Parts 111 and IV

below, we request data and other information relating to the economics and characteristics of the

current regulatory regime, and other data and other information relating to investment adviser

and broker-dealer conflicts of interest and the cost and effectiveness of disclosure. Many of the

23 Cf 17 CFR 248.3(u)(1) (defining for purposes of Regulation S-P, “personally identifiable
financial information” as “any information: (i) A consumer provides to you to obtain a
financial product or service from you; (i1} About a consumer resulting from any
transaction involving a financial product or service between you and a consumer; or (iit)
You otherwise obtain about a consumer in connection with providing a financial product
or service to that consumer.”).

A Please see our staff’s discussion in the Study about the existing regulatory structures for

investment advisers and broker-dealers, and the general differences and similarities

between the regulatory regimes. See Study at 14-46 (discussing investment adviser
obligations) and 46-83 (discussing broker-dealer obligations).
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requests ask commenters to provide data and other information describing retail customer
demographics and-accounts; broker-dealer or investment adviser services offered to retail
customers; security selections by or for retail customers; and the claims of retail customers in
dispute resolution. We request commenters refer to theiAppeﬂdix for the specific characteristics
of each of these topics that are important to include when submitting data and other information.
We also request commenters refer to other guidelines in the Appendix, particularly the request to
provide background information and documentation to support any economic analysis.

To assist us in our analysis, we request that commenters provide the following:

1. Data and other information, including surveys of retail customers, describing the
characteristics of retail custémers who invest through a broker-dealer as compared to
those who invest on the basis of advice from ;11'1 investment adviser as well as retail
customer perceptions of the cost/benefit tradeoffs of each regulatory regime.”® Provide
information describing retail customer accounts at broker-dealers and investment
advisers, and the manner in which broker-dealers and investment advisers provide
investment advice (e.g., frequency, coverage (i.e., account-by-account or relationship),
and solicited or unsolicited). How do firms that offer both brokerage and advisory
accounts advise retail customers about which type of account they should open? What
are the main characteristics of each type of account? If possible, associate retail customer
demographic information with account descriptions.

2. Data and other information describing the types and availability of services (including
advice) broker-dealers or investment advisers offer to retail customers, as well as any

observed recent changes in the types of services offered. Provide information as to why

25 See Statement.
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services offered may differ or have changed. Have differences in the standards of
conduct under the two regulatory regimes coﬂtributed to differences in services offered or
any observed changes in services offered? If poséible, differentiate by retail customer
demogréphic information.

" Data and other information describing the extent to which different rules apply to similar
activities of broker-dealers and investment advisers, and whetfler this difference is
beneficial, harmful or neutral from the perspectives of retail customers and firms. Also,
provide data and other information describing the facts and circumstances under which
broker-dealers have fiduciary obligations to retail customers under applicable law, and
how frequently such fiduciary obligations arise. If possible, differentiate by retail
customer demographic information.

Data and other information describing the types of securities broker-dealers or investment
advisers offer or recommend to retail customers. To the extent commenters believe that
differences in the standards of conduct under the two regulatory regimes contribute t‘o
differences in the types of securities offered or recommended, provide data and other
information as to why the types of securities offered or recommended may differ. If
possible, differentiate by retail customer demographic information.

Data and other information describing the cost to broker-dealers and investment advisers
of providing personalized investment advice about securities to retail customers, as well
as the cost to retail customers themselves of receiving personalized investment advice
about securities. Describe costs in terms o_f dollars paid and/or time spent. Do

differences in the standards of conduct under the two regulatory regimes contribute to
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differences in the cost of providing or receiving serviées? If possible, separate costs by
éervice type, and differentiate by retail customer demographic and account information.
Data and other information describing and comparing the security selections of retail
customers who are served by financial professionals subject to the two existing regulatory
regimes.*® If possible, associate retail customer demographic and accoﬁnt information
with security selections, and identify whether initial retail customer ownership took place
prior to opening the account and whether security selections were solicited or unsolicited.
Data and other information descriﬁing the extent to which broker-dealers and iﬁvestment
édvisers engage in principal trading with retail c:lstomers, including data and other
information regarding the types of securities bought and sold on a principal basis, the
volume, and other relevant data points. For each type of security, compare volume and
percentage of trades rﬁade on a principal basis'against the volume and percentage of
trédes made on a riskless principal basis. Also, provide data and other information on the
benefits and costs to broker-dealers and investment advisers of trading securitiesona
principal basis with retail cuistomers, as well as the benefits and costs to retail customers
to buying securities from or selling securities to a broker-dealer or an investment adviser
acting in a principal capacity. To the extent possible, describe costs and benefits in terms
of dollars paid and/or time spent (e.g., any difference in price for a customer between a
principal trade and a trade exeeuted on an agency basis). Do differences in the two
regulatory regimes contribute to any differences in the cost of trading securities on a
principal basis? If possible, differentiate by retail customer demographic and account

mformation.
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8. Data and other information describing and analyzing retail customer returns (net and

gross of fees, commissions, or other charges paid to a broker-dealer or investment

adviser) generated under the two existing regulatory regimes.”’” If possible, provide

‘security returns, associate retail customer demographic and account information with

security positions, and identify whether the retail customer held these security positions
prior to account opening and identify whether security selections were solicited or
unsolicited. If security returns are not available, describe the type of securities held in the
account and total account returns, including changes in account value and account
inflows/outflows.
Data and other information related to the ability of retail customers to bring claims
against their financial professional under each regulatory regime, with a particular focus
on dollar costs to both firms and retail customers and the results when claims are
brought.”® We especially welceme the input of persons who have arbitrated, litigated, or
me_diated claims (as a retail customer, broker-dealer or investment adviser), their counsel,
and any persons who presided over such actions. In particular, describe the differences
between claims brought against broker-dealefs and investment advisers with respect to
each of the following:

a. the differences experienced by retail customers, in general, between bringing a

claim against a broker-dealer as compared to bringing a claim against an

investment adviser;
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10.

b. any legal or practical barriers to retail-custc;mers bringing claims against broker-
dealers or investment édvisers;

c. the disposition of claims;

d. the amount of awards, if any;

e. costs related to the claim forum, as it affects retail customers, firms, and
associated persons of such firms;

f. time to resolution of cIaims;

g. the types of claims brought against broker-dealers (we welcome examples of
mediation, arbitration and litigation claims),

h. the types of claims brought against investment advisers (we welcome examples of

7 mediation, arbitration and litigation claims);

i. the nature of clai-ms brought aéainst broker-dealers as compared to the nature of
claims brought against investment advisers (e.g., breach of fiduciary duty,
suitability, breach of contract, tort); and

j- the types of defenses raised by broker-dealers and investment advisers under each
regime,

If possible, differentiate by retail customer demographic and account information.
Data and other information describing the nature and magnitude of broker-dealer or
investment adviser conflicts of interest and the benefits and costs of these conflicts to
retail customers. Also provide data and other information describing broker-dealer or
investment adviser actions to eliminate, mitigate, or disclose conflicts of interest.
Describe the nature and magnitude of broker-dealer or investment adviser conflicts of

interest with the type and frequency of activities where conflicts are present, and describe
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11.

12.

3.

the effect actions to mitigate conflicts of interest have on ﬁfm business and on the
provision of personalized investment advice to retail customers.

Data and other information describing broker-dealer or investment adviser costs from
providing mandatory disclosﬁre to retail customers about products and securities.
Describe costs in terms of dollars and, where <ost estimates are not available, estimate .
time spent. If possible, differentiate by the foﬁn of disclosure (oral or written) and the
amount of information the disclosure presents. Also, if possible, separate diéclosure cogsts
by associated activity.

Data and othf:r information describing the effectiveness of disclosure to inform and
protect retail customers from broker-dealer or investment adviser conflicts of interest.
Describe the effectiveness of disclosure in terrﬁs of retail customer comprehension, retail
customer use of disclosure information when making investment decisions, and retail
customer perception of the integrity of the information. 1 Please provide specific
examples. If possible, differentiate by the form of disclosure (oral or written), the
amount of information the disclosure presents, and retail customer demographic and
account information. Also, if possible, measure disclosure effectiveness by associated
activity.

Identification of differences in state law contributing to differences in the provision of
personalized investment advice to retail customers. Provide data and other information
describing differences across states with respect to retail customer brokerage or advisory
account characteristics, broker-dealer or investment adviser services offered and the types
of securities they offer or recommend, and the cost of providing services to retail

customers. Do differences in state law contribute to differences in the recovery of
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claimants? Do differences in state law contribﬁte to differenées in the mitigation or
elimination of conflicts of interest? Provide information describing why. If pbssible,
associate retail customer demographic information with account descriptions.

14. Data and other information describing the extent to which retail customers are confused
about thé regulatory status of the persbn from whom they receive financial services (i.e.,
whether the party is a broker-dealer or an investment adviser). Provide data and other
information describing whether retail customers are confused about the standard of
conduct the person providing them those services owes to them. Describe the types of
services and/or situations that increase or decrease retail customers’ confusion and
provide information describing why. Describe the types of obligations about which retail
customers are confused and provide information describing why.

Provide explanations describing why responses to particular questions are not possible.
Are there operational or cost constraints that make the data and other information unavailable?
If so, please explaiﬁ what they are. Also provide data and other information on other factors
important in describing the current market for personalized investment advice that may aid or
guide us in future analysis.

I Request for Data and Other Information Relating to a Uniform F iduciary Standard
of Conduct and Alternative Approaches

We discuss below potential alternative approaches to establishing a uniform fiduciary
standard of conduct for broker-dealers and investment advisers and request data and other
information with respect to those approaches and their potential implications for the

marketplace.”” To be clear, the discussion of these potential approaches - including the

2 In Part IV, we discuss certain possible approaches for harmonizing certain other aspects

of the regulation of broker-dealers and investment advisers.
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identification of particular assumptions or alternatives — does not suggést our policy view or the
ultimate direction of any proposed action by us. Furthermore, the approaches presented here are
non-exclusive. As discussed above, this description of potential approaches is instead intended to
(1) assist commenters in providing more concrete empirical data and other information and more .
precise comment in response to this request and (2) as;sist us in more readily comparing,
reproducing, and otherwisé analyzing data and other information provided by commenters.

We recognize that commenters may be able to provide additional data and other
information that may be helpful to us -under assumptions and alternatives that are different from,
or in addition to, those presented under the various approaches described below. We invite
commenters to explain clearly the different or additional assumptions and alternatives they
provide, address why such assumptions and alternatives are appropriate, and compare and
contrast results obtained under such assumptions and alternatives with results obtained under the
assumptions or altelrnatives specified in this request.

We intend to use the data and other information provided to inform us about the current
market for personalized investment advice about securities and how different approaches to
establishing a uniform fiduciary standard of conduct on broker-dealers and investment advisers
may impact retail customers, investment advisers and broker-dealers.

A.  Initial Clarificaﬁon and Assurﬁptions

As an initial matter, to provide clarity to commenters and establish a common baseline of
assumptions, we indicate that commenters should make the assumptions set forth below in
considering our subsequent description of a possible luniform fiduciary standard of conduct when
a broker-dealer or investment adviser provides personalized investment advice to a retail

customer. However, as described above in the introduction to this Part I1I, the identification of

24




particular assumptions does not suggést our policy view or the ultimate direction of any proposed

“action by us. We invite comment based on other assumptions chosen by commenters, and we
invite comparisons between analyses made under assﬁmptiqns chosen by commenters and
analyses made under the assumptions — particularly alternatives to Assumption 1 and
Assumption 8 below — we have set forth below.

1. Assume that the term “personalized investment advice about securities” would include a
“recommendation,” as interpreted under existing broker-dealer regulation,*® and would
include any other actions or cémmunications that would be considered investment advice
about securities under the Advisers Act (such as comparisons of securities or asset
allocation strategies). It would not include “impersonal investment advice” as that term is

" used for purposes of the Advisers Act.’' The term “personalized investment advice” would -

also not include general investor educational tools, provided those tools do not constitute a

recommendation under current law.*
2. Assume that the term “retail customer” would have the same meaning as in Section 913 of
the Dodd-Frank Act, which is “a natural person, or the legal representative of such

natural person, who (1) receives personalized investment advice about securities from a

30 See Study at 124-125 (staff’s discussion of what constitutes a recommendatlon under -

the broker-dealer regulatory regime).
i We have defined “impersonal investment advice™ for certain purposes under the Advisers
Act to mean “investment advisory services provided by means of written material or oral
statements that do not purport to meet the objectives or needs of specific individuals or
accounts.” 17 CFR 275.203A-3(a)(3)(ii). See also 17 CFR 275.206(3)—1; Study at 123
(staff’s discussion of what constitutes “impersonal investment advice™),
32 See Study at 125 (staff’s discussion of communications that generally would not
constitute a “recommendation” under existing broker-dealer regulation).
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broker or dealer or investment adviser; and (2) uses such advice primarily for personal,

family, or household purposes.”33

. Assume that any action would apply to all SEC-registered broker-dealers and SEC-

registered investment advisers. To the extent commenters are of the view that the duty

should be limited to a particular subset of SEC-registered broker-dealers or SEC-

registered investment advisers or expanded to include all broker-dealers or investment

- advisers, commenters should explain how and why it should be limited or expanded, and

include any relevant data and other information to support such an application.

. Assume that the uniform fiduciary standard of conduct would be designed to

accommodate different business models and fee structures of firms, and would permit
broker-dealers to continue to receive commissions; firms would not be required to chérge
an asset-based fee. As provided in Section 913, “[t]he receipt of compensation based on
commissions, fees or other standard compensation for the sale of securities, for example,
would not, in and of itself, be considered a violation™ of the uniform fiduciary standard of

conduct.** Broker-dealers also would continue to be permitted to engaged in, and receive

33

34

Sec. 913, Pub. L. 111-203, 124 Stat. 1376; 15 U.S.C. 80b—-11(g)X2). See also supra note
1.

See 15 U.S.C. 780(k)(1); 15 U.S.C. 80b—11(g)(1).

We also note that nothing in Section 206(1) and 206(2) of the Advisers Act prohibits the
receipt of transaction-based compensation, such as commissions. A person engaged in
the business of effecting transactions in securities for the account of others, would
however, absent an available exemption, be required to register as a broker-dealer. See

Exchange Act Sections 3(a)(4) and 15(a); 15 U.S.C. 78c(a)(4) and 780(a). See also SEC
v. Hansen, [1984 Transfer Binder] Fed. Sec. L. Rep. (CCH) 191,426 (S.D.N.Y. 1984)
(stating that receiving transaction-based compensation is among the activities that
indicate a person may be acting as a broker); Mutual Fund Distribution Fees;
Confirmations, Exchange Act Release No. 62544 (July 21, 2010} (proposing rules
governing ongoing mutual fund asset-based sales charges), n. 168 (“As a form of
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compensation from, principal trades. To satisfy the uniform fiduciary standard of
conduct, however, assume that at a minimum a broker-dealer or investment adviser
would need to disclose material conflicts of interest, if any, presented by its
compensation structure.*’

Assume that the uniform fiduciary standard of conduct would not generally require a
broker-dealer or investment adviser to either (i) have a continuing duty of care or loyalty
toa re£ail customer after providing him or her personalized in'vestment advice about
securities, *° or (ii) provide services to a retail customer beyond those agreed to between
the retail customer and the broker-dealer or investment adviser. Assume that the question
of whether a broker-de_aler or investment adviser might have a continuing duty, as well as
the nature and scope of such duty, would depend on'the contractual or other arrangement
or understanding between the retail customer and the broker-dealer or investment adviser,
including the totality of the circumstances of t_he relationship and course of dealing
between the customer and the firm, including but not limited to contractual provisions,

disclosure and marketing documents, and reasonable customer expectations arising from

35

16

deferred sales load, all payments of ongoing sales charges to intermediaries would
constitute transaction-based compensation. Intermediaries receiving those payments thus
would need to register as broker-dealers under Section 15 of the Exchange Act unless
they can avail themselves of an exception or exemption from registration. Marketing and
service fees paid to an intermediary may similarly require the intermediary to register
under the Exchange Act.”).

See discussion infra Part [I[.B.1.
See 15 U.S.C. 780(k)(1) (“Nothing in this section [authorizing a uniform standard of
conduct for the provision of personalized investment advice] shall require a broker or

dealer or registered representative to have a continuing duty of care or loyalty to the
custorner after providing personalized investment advice about securities.”).
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the firm’s course of conduct.’’ Similarly, the uniform fiduciary standard of conduct
would appfy within the context of the scope of services agreed to between the customer
and the broker-deéler or investment adviser, and would not generally require the broker-
dealer or investment adviser to provide services beyond those agreed to through a
contractual or other arrangement or understanding with the retail customer.

As discussed below, assume that the offering or recommeﬂding of only proprietary or a
limited range of products would not, in and of itself, be considered a violation of the
uniform fiduciary standard of conduct.*®

Assume that Section 206(3) and Section 206(4) of the Advisers Act and the rules
thereunder would continue to apply to investment advisers, and would not apply to

broker-dealers.” Assume that to satisfy its obligations under the uniform fiduciary

37

38

39

We understand that market participants generally have taken the view that the extent to
which a continuing duty of loyalty or care exists under the Advisers Act depends on the
scope of the relationship with the customer. They believe, for example, that investment
advisers who act as financial planners generally would not have a continuing duty to a
customer after providing the financial plan.

See 15 U.8.C. 780(k)(2) (“The sale of only proprietary or other limited range of products
by a broker or dealer shall not, in and of itself, be considered a violation of the [uniform
standard of conduct for the provision of personalized investment advice.]”).

Section 206(4) of the Advisers Act makes it unlawful for an investment adviser to
“engage In any act, practice, or course of business which is fraudulent, deceptive, or
manipulative” and authorizes the Commission “by rules and regulations [to] define, and
prescribe means reasonably designed to prevent, such acts, practices, and courses of
business as are fraudulent, deceptive, or manipulative.” See also infra the discussion of
principal trading and the inapplicability of Section 206(3) of the Advisers Act in Part

1ILB.1.

We have authority to adopt rules for broker-dealers that are substantially similar to those
adopted under Sections 206(3) and 206(4) of the Advisers Act. For purposes of our
request for information and data about a uniform fiduciary standard of conduct, we
request that commenters assume that such rules will not be incorporated into such a
standard of conduct. However, commenters may wish to express their views on whether
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standard of conduct, however, a broker—deaier would need to disclose any material
conflicts of interest associated with its principal trading practices.
8. Assume that existing applicable law and guidance governing broker-dealers, including
SRO rules and guidance, would contimie to apply to broker-dealers.
B. Discussion of a Possible Uniform Fiduciary Standard
Pursuant to Section 913 of the Dodd-Frank Act, “[t]he Commission may
promulgate rules to provide that the standard of conduct for all brokers, dealers, and
investment advisers, when providing personalized investment advice about securities to
retail customers . . . shall be to act in the best interest of the customer without regard to the -
financial or other interest of the broker, dealer, or investment adviser providing the

40 We have not yet determined whether to exercise this authority. Section 913 also

. advice.
provides that any standard of conduct we adopt shall be no less stringent than the standard
applicable to investment advisers under Sections 206(1) and 206(2) of the Advisers Act.*!
The Supreme Court has construed Advisers Act Sections 206(1) and 206(2) as requiring
an investment adviser to fully disclose to its clients all material information that is
intended “to eliminate, or at least expose, all conflicts of interest which might incline an
investment adviser—consciously or unconsciously—to render advice which was not

disinterested.”™

the Commission should engage in rulemaking to impose such rules on broker-dealers as
part of harmonization of the regulatory obligations of broker-dealers and investment
advisers. See discussion infra Part IV.

10 15 U.S.C. 80b—11(g)1); 15 U.S.C. 780(k)(1).

‘“ id.

42 SEC v. Capital Gains Research Bureau, Inc., 375 U.S. 180, 194 (1963).
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- The Study recommended that we should engage in rulemaking to implement the
uniform fiduciary standard descriﬁed in'Section 913 of the Dodd-Frank Act. The staff
recommended that, in implemeﬁting the uniform fiduciary standard, we should address
both componer‘lts of the uniform fiduciary standard: a duty of loyalty and a duty of care.
The staff also \supported extending the existing guidance and precedent under the Advisers.
Act regarding fiduciary duty, which has developed primarily through Commission and staff
interpretive pronouncements under the antifraud provisions of the Advisers Act, as well as
through case law and numerous enforcement actions, to broker-dealers, where similar facts
and circumstances would make the guidance and precedent relevant and justify a similar
outcome.”?

_We request data and other information on the benefits and costs of implementing
 the uniform fiduciary standard (as described below), éntailing two key elements: a duty
of loyalty and a duty of care. Our description below of a poten.tial uniform fiduciary |
standard is only one example of how we could implement a uniform fiduciary standard
designed to require broker-dealers and investment advisers to provide advice that is in the
best interest of the customer. The discussion of the uniform fiduciary standard described
below and the potlential alternative approaches does not' suggest our policy view or the
ultimate direction of any proposed action by us. To obtain the most comparable and
useful data and other information on a uniform fiduciary standard, however, we ask

commenters to consider the uniform fiduciary standard as described below. We also

i As discussed in more detail below, the Commission acknowledges that existing guidance

and precedent under the Advisers Act regarding fiduciary duty turn on the specific facts
and circumstances, including the types of services provided and disclosures made.
Accordingly, the existing guidance and precedent may not directly apply to broker-dealers
depending on the facts and circumstances.
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discuss certain pofential alternative approaches in the discussion below and request
comment on those alternatives.

We recognize, among other things, that the list of potential options discussed
below — including the uniform fiduciary standard of conduct, potential alternative
approaches .to the uniform fiduciary standard of conduct, and taking no action at this time
— is not exhaustive, and that commenters may formulate additional alternative
approaches. To the extent commenters are of the view that we should consider additional
alternative approaches, we request they explain those approaches, address their reasons
for recommending such approaches, and compare such approaches to the ones specified
in detail below.

1. Uniform fiduciary standard of conduct - the duty of loyalty

The duty of loyalty is a critical component of a fiduciary duty. As noted above,
Dodd-Frank Section 913(g) addrésses the duty of loyalty by providing: “[i]n accordance
with such rules [that the Commission may promulgate with respect to the uniform fiduciary
standard] . . . any material conflicts of interest shall be disclosed and may be consented to

" The uniform fiduciary standard would be designed to promote advice

by the customer.
that is in the best interest of a retail customer by, at a minimum, requiring an investment
adviser or a broker-dealer providing personalized investment advice to the customer to

fulfill its duty of loyalty. This would be accomplished by eliminating its material conflicts

of interest, or providing full and fair disclosure to retail customers about those conflict of

““ 15 U.S.C. 80b-11(g)1); 15 U.S.C. 780(k)(1).
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interest.” Commenters should assume that we would provide spelciﬁc detail or guidance,
summarized below, about complying with the duty of loyalty component of the uniform
fiduciary duty. As described above in the introduction to this Part I11, the identification of
particular assumptions does not suggest our policy view or the ultimate direction of any
proposed action by us. We invite comment on other assumptions and comparisons
between analyses made under sucﬂ other assumptions and analyses made under the
assumptions set forth below.

1. Assume that any rule under consideration would expressly impose certain disclosure
requfremenrs. Assume that each broker-dealer and iﬁvestment adviser that provides
personalized investment advice about securities to a retail customer would be required to
provide the following to that retail customer:

a. Disclosure of all material conflicts of interest the brc;ker—dealer or investment adviser
has with that retail customer. This requirement would reflect an overarching, general

obligation to disclose all such conflicts of interest. Depending on the nature of the

“ The staff made a number of recommendations in the Study for the Commission to

consider in implementing a duty of loyalty. First, the Study recommended that we should
facilitate the provision of uniform, simple and clear disclosures to retail customers about
the terms of their refationships with broker-dealers and investment advisers, including
any material conflicts of interests. The Study identified a number of potential disclosures
that the Commission should consider (e.g., a general relationship guide akin to the new
Part 2A of Form ADV, the form investment advisers use to register with the Commission
and states, which is provided to advisory clients). See Study at 114-117. Second, the
Study recommended that we should consider whether rulemaking would be appropriate
to prohibit certain conflicts, to require firms to mitigate conflicts through specific action,
or to impose specific disclosure and consent requirements. /d. Third, the Study
recommended that we should address through guidance and/or rulemaking how broker-
dealers should fulfill the uniform fiduciary standard when engaging in principal trading.
Id. at 118-120.




conflict and unless otherwise provided, this disclosure largely could be made through
"the general relationship guide described below.

b. Disclosure in the form of a general relationship guide sinﬁlar to Form ADV Part 2A, to
be delivered at the time of entry into a retail customer relationship.*® The relationship
guide would contain a description of, among other things, the firm’s services, fees,
and the scope of its services with the retail customer, including: (i) whether advice and
related duties are limited in time or are ongoing, or are otherwise limited in scope
(e.g, limite,(!i to certain accounts or transactions); (ii) whether the broker-dealer or
investment adviser only offers or recommends proprietary or other limited ranges of -
products; (iii) whether, and if so the circumstances in which, the broker-dealer or
investment adviser will seek to engage in principal trades with a retail customer. It also
could include disclosure of other material conflicts of interest, such as conflicts of
interest presented by compensation structures."’

¢. Oral or written disclosure at the time personalized investment advice is provided of any
new material conflicts of interest or any material change of an existing conflict.

Assume that any rule under consideration would treat conflicis of interest arising from

principal trades the same as other conflicts of interest. Assume that such a rule would

46
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We note that FINRA has requested comment on a concept proposal to require the
provision of a disclosure statement for retail customers at or before commencing a
business relationship that would include many items of information analogous to what is
required in Form ADV Part 2. FINRA Regulatory Notice 10-54, “Disclosure of Services,
Conflicts and Duties” (Oct. 2010). Nothing in this request for information and data
suggests that FINRA or any other regulatory body could or could not, or should or should
not adopt rules or requirements that it determines are appropriate and that meet applicable
legal standards.

A general relationship guide could also include other disclosures, such as a firm’s
disciplinary history.
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- make clear that it would not incorporate the transaction-by-transaction disclosure and

consent requirements of Section 206(3) of the Advisers Act for principal trading.”® Ata

minimum, as with other conflicts of interest, the broker-dealer would be required to

disclose material conflicts of interest arising from principal trades with retail customers.*’

. Assume that the rule would prohibit certain sales contests. The rule would prohibit the

receipt or payment of non-cash compensation (e.g., trips and prizes) in connection with the
provision of personalized investment advice about the purchase of securities.
2. Uniform fiduciary standard of conduct — the duty of care

The duty of care is another critical component of the uniform fiduciary standard.

We would specify, through the duty of care, certain minimum professional obligations of

48

© 49

Assume that the rule would not relieve an investment adviser from its obligations under
Advisers Act Section 206(3). We note that we have the authority to apply similar
requirements to broker-dealers. Also assume that the rule would not relieve an
investment adviser who is also registered as a broker-dealer from its obligations to
comply with Advisers Act Section 206(3) or the rules thereunder. See 17 CFR
275.206(3)-3T.

As stated above, we request that, for purposes of our request for information and data
about a uniform fiduciary standard of conduct, commenters assume that we will not
incorporate these obligations into the uniform fiduciary standard of conduct. However,
commenters may wish to express their views, on whether the Commission should engage
in rulemaking to impose such rules on broker-dealers as part of harmonization of the
regulatory obligations of broker-dealers and investment advisers. See discussion infra
Part I'V.

SRO rules currently impose requirements on broker-dealers when broker-dealers engage
in principal trading. See, e.g., NASD Rule 2440 (Fair Prices and Commissions); IM-
2440-1 (Mark-Up Policy); IM-2440-2 (Mark-Up Policy for Debt Securities); NASD Rule
2310 (Suitability) (effective until July 9, 2012, when replaced by FINRA Rule 2111);
NASD Rule 3010 (Supervision); NASD Rule 3012 (Supervisory Control System). As
noted above, these requirements would continue to apply to a broker-dealer under a
uniform fiduciary standard of conduct.
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broker-dealers and investrient advisers,”® which would be designed to promote advice that
1s in the best intergsts of the retail customer. Commenters should assume, for purposes of
this request for data and other information, that we would implement the duty of care by
imposing on a broker-dealer or investment adviser, when providing personalized advice to
a retail customer about securities, the uniform obligations described below. As described
above in the introduction to this Part III, the identiﬁcétion of particular assumptions does
not suggest our policy view or the ultimate direction of any proposed action by us. We
invite comment based on other assumptions chosen by commenters, and we invite
comparisons between analyses made under assumptions chosen by commenters and
analyses made under the assumptions we have set forth below.

1. Suitability obligations: A duty to have a reasonable basis to believe that its securities and
investment strategy recommendé.tions are suitable for at least some customer(s} as well as
for the specific retail customer to whom it makes the recommendation in light of the retail
customer’s financial needs, objectives and circumstances;”!

2. Product-specific requirements:- Specific disclosure, due diligence, or suitability

requirements for certain securities products recommended (such as penny stocks, options,

50 The staff stated in the Study that the Commission could articulate and harmonize such

professional standards by referring to, and expanding upon, as appropriate, the explicit
minimum standards of conduct relating to the duty of care currently applicable to broker-
‘dealers (e.g., suitability (including product-specific suitability), best execution, and fair
pricing and compensation requirements) under applicable rules. See Study at 50-53.
ot See Study at 27-28 and 61-64 (discussing investment adviser and broker-dealer suitability
obligations, respectively).
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debt securities and bond funds, municipal seéurities, mutual fund share classes, interests in
hedge finds and structured products);™ |

3. Duty of best execution: A duty on a broker-dealer and an investment adviser (where the
investment adviser has the responsibility to select broker-dealers to execute client trades) to
seek to execute customer trades on the most favorable terms reasonably available under the
circumstamces;53 and

4. Fair and reasonable compensation: A requirement that broker-dealers and investment
advisers receive compensation for services that is fair and reasonable, taking into

consideration all relevant circumstances.>”

3. Uniform fiduciary standard of conduct — application of prior
guidance and precedent regarding investment adviser fiduciary

duty

In the interests of increasing investor protection and reducing investor confusion, the
staff recommended in the Study that the uniform fiduciary standard be no less stringent than the
existing fiduciary standard for investment advisers under Advisers Act Sections 206(1) and

206(2).”°> Accordingly, the staff recommended that existing guidance and precedent under the

52 See id. at 65-66 (discussing relevant rules imposing specific disclosure, diligence and

suitability requirements for certain securities products).
> See id. at 28-29 and 69-70 (describing investment adviser and broker-dealer duties of best
execution).
M See id. at 66-69 (describing broker-dealer obligations to charge fair prices, commissions,
and other charges and fees).

5 As explained above, guidance and precedent under Sections 206(3) and 206(4) of the

Advisers Act, and the rules adopted under those sections, would not be part of the
uniform fiduciary standard of conduct.
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Advisers Act regarding ﬁducirary duty should continu; to apply to investment advisers and be
extended to broker-dealers, as applicable, under a uniform fiduciary standard of conduct.

Application of this gﬁidance and precedent turns on the specific facts and circumstances,
including the types of services provided and disclosures made. We understand, accordingly, that
existing guidance and precedent may not directly apply to broker-dealers depending on the facts
and circumstances. Therefore, to aid commenters, wé have identiﬁéd below certain fiduciary
principles that commenters should assume would-coﬁtinue to ai)ply to investment advisers and be
extended to broker-dealers. We also request commenters to identify specific citations to any case
law and enforcement actions and other guidance under the Advisers Act regarding the fiduciary
duty that they believe should or should not apply to broker-dealers when providing personalized
investment advice about securities to retail customers.

For purposes of this request for data aﬁd other information, commenters should
make the assumptions below regarding the application of prior guidance and precedent
under a uniform fiduciary standard of conduct. As described above in the introduction to
this Part 111, the identification of particular assumptions does not suggest our policy view
or the ultimate direction of any proposed action by us. We invite comment based on other
assumptions chosen by commenters, and we invite comparisons between analyses made
under assumptions chosen by commenters and analyses made under the assumptions we
have set forth below.

1. Allocation of investment opportunities: A fiduciary’s duty of loyalty generally would

require a firm to disclose to a retail customer how it would allocate investment
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. Aggregation of orders: A firm may aggregate or “bunch” orders on behalf of two or more

firm would need to disclose whether and under what conditions it aggregates orders;” if

opportunities among its customers,”® and between customers and the ﬁﬁn’s own account;”’
for example, this disclosure could include, among other things, the firm’s method of
allocating shares of initial public offerings, as well as its method (e.g., pro rata, “first iﬁ,
first out”’) of allocating out of its principal account to its customers when agency orders

are placed on a riskless priricipal basis.

of its retail customers, so long as the firm does not favor one customer over another.’® A

56
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The Commission has brought numerous enforcement actions alleging that investment
advisers unfairly allocated client trades to preferred clients without making adequate
disclosure. See, e.g., Alpine Woods Capital Investors, LLC and Samuel A. Lieber,
Admin. Proc. File No. 3-14233 (Feb. 7, 2011) (finding the investment adviser violated
Advisers Act Section 206(2) when it disproportionately allocated shares from an initial
public offering to the advantage of the firm’s two smallest mutual funds); Nevis Capital
Mpgmt., LLC, Investment Advisers Act Release No. 2214 (Feb. 9, 2004) (settled order);
The Dreyfus Corp., et al., Investment Advisers Act Release No. 1870 (May 10, 2000)
(settled order); Account Mgmt. Corp., Investment Advisers Act Release No. 1529 (Sept.
29, 1995) (settled order).

The Commission has brought numerous enforcement actions alleging that investment
advisers unfairly allocated trades to their own accounts and allocated less favorable or
unprofitable trades to their clients’ accounts. See, e.g., Nicholas-Applegate Capital
Mgmt., Investment Advisers Act Release No. 1741 (Aug. 12, 1998) (settled order);
Timothy J. Lyons, Investment Advisers Act Release No. 1882 (June 20, 2000} (settled
order); SEC v. Lyons, 57 S.E.C. 99 (2003); SEC v. Alan Brian Bond, ef al., Litigation
Release No. 18923 (Civil Action No. 99-12092 (S.D.N.Y.) (Oct. 7, 2004).

The staff takes the position that an investment adviser, when directing orders for the
purchase or sale of securities, may aggregate or “bunch” those orders on behalf of two or
more of its accounts, so long as the bunching is done for the purpose of achieving best
execution, and no customer is disadvantaged or advantaged by the bundling. See SMC
Capital, Inc., SEC No-Action Letter (Sept. 5, 1995).

The staff understands that, consistent with applicable law, broker-dealers currently only
aggregate orders in limited circumstances, such as when orders are received outside of
normal trading hours and aggregated in anticipation of execution when the market re-
opens, or when the broker-dealer has discretion over the trade. Similarly, the staff
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the firm does not aggregate orders when it has the opportunity to do so, the firm would

lneéd to explain its practice and describe the costs to customers of not aggregating %

'C.  Alternative Approaches to the Uniform Fiduciary Standard of Conduct

We identify below alternative approaches to the uniform fiduciary standard discussed
above. In considering the alternatives, it would be helpful to obtain information about whether
and, if so, how each alternative meets the goals of enhancing retail customer protections and
decreasing retail customers’ confusion about the standard of conduct owed to them when their
financial professional provides them personalized invc?_stment advice. It would also b-e helpful to
obtain information about the relative costs and benefits of these alternatives, including the extent to
which one alternative may provide (1) greater benefits for the same or lower cost than other
alternatives or (2) lower benefits for the same or higher cost than other alternatives. The
tdentification of particular alternatives does not suggest our policy view or the ultimate direction of
any proposed action by us.

Keeping in mind these goals, we request comment on the following alternative approaches,
including the costs and benefits of each approach, as well as other approaches. We could:

1. Apply a uniform requirement for broker-dealers and investment advisers to provide
disclosure about (a) key facets of the services they offer and the types of products or
services they offer or have available to recommend; and (b) material conflicts they may

have with retail customers, without imposing a uniform fiduciary standard of conduct.

recognizes that aggregation of orders may not oceur frequently with regard to non-
discretionary advisory accounts.

60 See Item 12 of Form ADV Part 2A.
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. 2. Apply.the uniform fiduciary standard of conduct discussed above on broker-dealers and
investment advisers, but without exfending to broker-dealers the existing guidance and
precedent under the Advisers Act regarding fiduciary duty.®" The existing guidance and
precedent under the Advisers Act regarding fiduciary duty would continue to apply to
investment advisers..

3. Without modifying the regulation of investment advisers, apply the uniform fiduciary
standard discussed above, or parts thereof, to broker-dealers. This “broker-dealer-only”
standard could involve establishing a “best interest” standard of conduct for broker-

dealers, which would be no less stringent than that currently applied to investment

advisers under Advisers Act Sections 206(1) and 206(2), when they provide personalized
investment advice about securities to retail customers. |
. 4. Without modifying the regulation of broker-dealers, specify certain minimum

professional obligations under an investment adviser’s duty of care (which are currently
not specified by rule). As discussed above, any rules or guidance would take into
account Advisers Act fiduciary principles, such as the duty to provide suitable investment

~ advice (e.g., with respect to specific recommendations and the client’s portfolio as a
whole) and to seek best execution where £he adviser has the responsibility to select
broker-dealers to execute client trades. These requirements could be similar to those

rules currently applicable to broker-dealers, as described further in the Study.®*

&l The Securities Industry and Financial Markets Association suggested this appréach. See

SIFMA Letter, supra note 17.

62

. For a more detailed description of such requirements, see the Study at 61-70.
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' . 5. Consider following models set by regulators in other countries. For ihstance, the United
Kingdom’s Financial Services Authority (FSA) requires persons providing personalized
investment advice to a retail client to act in the client’s best interests, and has set limits on
how investment advisers charge for their services, including prohibiting (a) the receipt of
ongoing charges unless there are ongbing services, and (b) the receipt of commissions
from fhose providing the investment advice.”® Similarly, the Treasury of Australia
imposed a best interest obligation on persons providing personal advice that would (a)

g
and

require the provider of the advice to place a retail client’s interests before its own,’
(b) prohibit the receipt of “conflicted” remuneration, such as commission payments

relating to the provision of advice.®® Further, the European Securities and Markets

6 See Financial Services Authority Handbook, Conduct of Business Sourcebook

. (“COBS™), 2.1.1, available at http://fsahandbook.info/FSA/html/handbook/COBS/2/1
. (FSA’s “client best interest rule”). See also COBS, 9.2.1(1), (2); COBS, 9.2.2 (requiring
-that a firm’s recommendations be suitable and reasonable based on the client’s risk
profile). Effective in 2012, the FSA will require firms to disclose to retail clients the type
(either “independent” or “restricted”) and breadth of advice being offered (e.g., limited to
certain products or a comprehensive, fair and unbiased analysis of the relevant market).
See COBS, 6.2A.5R, 6.2A.6R, available at
http://fsahandbook.info/FSA/html/handbook/COBS. The Adviser Charging rules, also
going into effect in 2012, will prohibit receipt of any remuneration for advice that is not
disclosed and agreed upon in advance of the recommendation. See COBS, 6.1A.

54

See The Corporations Amendment (Further Future of Financial Advice Measures) Act
2012, (“Financial Advice Measures™), available at
http://parlinfo.aph.gov.auw/parlinfo/download/legislation/bills/r4739_aspassed/toc_pdf/11
270b01.pdf:fileType=application%2Fpdf. See also Australian Securities & Investments
Commission, Regulatory Guide 175: Licensing: Financial Product Advisers — Conduct
and Disclosure 15 (2011), available at
http://www.asic.gov.aw/asic/pdflib.nsf/LookupByFileName/rg175-
010411.pdf/$file/rg175-010411.pdf (discussing the implied warranty, under the
Australian Securities and Investments Commission Act 2001, to render advice through
“due care and skill”).

6 . . .
’ See Financial Advice Measures.
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Authority (ESMA) published guidelines to clarify the application of certain aspects of its:
current Markets in Financial Instruments Directive (MiFIDj suitability requirements |
(arising from both MiFID and the MIFID Implementing Directive).”*

As described above in Part iII.B, we invite comment on other ﬁotential alternative
approaches not specified in this request for data and other information and comparisons between
those alternative a.pproaches and the potential uniform fiduciary standard of conduct and
alternatives we describe above.

D. Preserving Current Standard of Conduct Obligations

Consistent with our discretionary authority under Section 913, we could also determine to
take no further action at this time with respect to the standards of conduct applicable to broker-
dealers and investment advisers; existing regulatory requirements would continue to apply. We

request data and other information relating to the current market for personalized investment

“advice in Part If above. It generally would be helpful to obtain information about how taking no

action would compare to a uniform fiduciary standard of conduct and the alternative approaches
described above. In particular, it would be helpfull to obtain information about the costs and
benefits of the current regulatory regime as compared to the uniform fiduciary standard of
conduct and the alternative approaches described above. Such comparisons would be
particularly helpful as commenters consider providing data and other information in connection

with the requests specified in Part IILE below.

66 See Guidelines on certain aspects of the MiFID suitability requirements, ESMA, 2012,

387 (July 6, 2012), available at http/fwww.esma.europa.cu/system/files/20] 2-387.pdf.
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. E Request for Data and Other Information Relating to Changes fn the.
Marketplace for Personalized Investment Advice Resulting from the
Uniform Fiduciary Standard of Conduct and Alternative Approaches
The Commission requests the following data and other information relating to changes in
the marketplace for personalized investment advice for retail customers that might occur as a
result of implementing the uniform fiduciary standard of conduct and the alternative approaches
described above. As noted above, in providing this data and other information, the Commission
believes it would be useful to also obtain information-about the benefits and costs of continuing
the cu&ent regulatory regime, as requested in Part Il above, as a baseline for comparing the
uniform fiduciary standard of conduct 'and the alternative approaches. Accordingly, to the extent
applicable, the Commission requests commenters to provide such comparisons. As in Part 11,
many of the requests ask commenters to provide data and other information describing retail
. customer demographics and accounts; broker-dealer or investment adviser services offered:;
financial securities; and the claims of retail customers in dispute resolution. We request
commenters to refer to the Appendix for the specific characteristics of each of these topics that
are important to include when submitting data and other information. We also request
commenters refer to other guidelines in the Appenciix, particularly the request to provide
background information and documentation to support any economic analysis.
1. Commenters have highlighted several activities of broker-dealers and investment advisers
that are most likely to be impag:ted by a uniform fiduciary standard for the provision of
67

personalized investment advice about securities to retail customers:

* Recommending proprietary products and products of affiliates;

61 The inclusion of activities in this list does not necessarily reflect the Commission’s belief

that these activities will be impacted by a uniform fiduciary standard, see the discussion of
. clarifications and assumptions in the introductions to Part ITI and Part [T A.
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» Engaging in principal trades with respect to a recommended security (e.g., fixed
‘
income products);
» Recommending a limited range of products and/or services;
+ Recommending a security underwritten by the firm or a broker-dealer affiliate,
including initial public offerings;
» Allocating investment opportunities among retail customers (e.g., IPO allocation);
s Advising on a trading strategy involving concentrated positions;
« Receiving third-party compensation in connection with securities transactions or
distributions (e.g., sales loads, ongoing asset-based fees,lor revenue sharing); and
» Providing ongoing, episodic or one-time advice.
Provide comment oﬁ this list of activities. Does this list capture the activities of broker-
dealers and investment advisers that would be most impacted by a uniform fiduciary
standard of conduct when providing personalized investment advice about securities to
retail customers?
Provide data and other information describing the likely benefits and costs for firms
and retail customers from firms engaging in these activities under the uniform
fiduciary standard of conduct and each of the alternative approaches discussed above.
In particular, describe the cost to broker-dealers and investment advisers in terms of
dollars and time spent from providing these activities to retail customers under the
uniform fiduciary standard and each of the alternative approaches. Also provide data
and other information describing the benefits and costs to firms and retail customers

likely to result from voluntary actions firms may take that are not necessarily
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_ rﬁandated by the relevant standard. If possible, separate costs by service type, and
differentiate by retail cﬁstomer demographic and account information.

‘¢. Provide data and other information relateci to the nature and magnitude of conflicts of
interest when firms engage in these activities under the uniform fiduciary standard and
each of the alternative approaches discussed above. How would the uniform fiduciary
standard or each of the alternative approaches increase or decrease broker-dealer or
investment adviser conflicts of interest?

Provide data and other information describing the types and availabiiiiy of services
{(including advice} and securities that broker-dealers or investment advisers would offer
or recommend to retail customers under the uniform fiduciary standard and each of the
alternative approaches discussed above. Would the application of a particular approach
discussed above require a firm, or give a firm an incentive, to modify or eliminate current
business practices? What would be the impact or potential impact of each approach
discussed above on retail customer cost and access to personalized investment advice and
to security offerings? How could such impact or costs be ﬁitigated? Provide data and
other information describing why the business practices would be so modified or
eliminated, and whether retail customer access would change. Indicate whether business
practices are transaction-specific, account-specific, customer-specific, or firm-wide. If

. possible, separate costs by service type and differentiate by retail customer demographic

and account information.
Provide data and other information describing the security selections of retail customers

under the uniform fiduciary standard and each of the alternative approaches discussed
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above. If possible, associate retail customer demographic and account information with
security selections.

Provide data and other informaﬁon related to the ability of retail customers to bring
claims against their financial professional under the uniform fiduciary standard and each
of the alternative approaches discussed above, with a particular focus on alternative
forums and dollar costs to both firms and retail customers and the results when claims are
brought. Describe disposition of claims, costs related to claim forum, time to resolution,
and awards if any. If possible, differentiate by retail customer demographic and account
information.®®

Provide information, d;ta and comment on the extent to which the uniform fiduciary
standard and each of the alternative approaches discussed above affect investor protection
and confusion investors have about the standard of conduct applicable to their financial
professionals when providing personalized investment advice about securities.®’

Provide information, data and comment on the costs and benefits to investment advisers
and broker-dealers associated with implementing the uniform fiduciary starlldard and each
of the alternative approaches discussed above. Discuss any changes investment advisers
and broker-dealers would need to make to, among others, their customer documf_:ntation,
internal controls, and training programs, as well as other changes they would need to
make, and why.

Provide data and other information describing to what extent firms would rely on

disclosure to comply with the uniform fiduciary standard and each of the alternative

68
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See supra Item 9(2)-(j) in Part II of this request for information and data.

See supra note 2.
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10.

approaches detailed above. How would retail‘mlcustomers be expected tb react to changes
in practice and changes in disclosure? How do retail customers choose between a firm
with disclosed conflicts and a firm whose business model does not involve the same
contlict(s)?

Provide data and other information on how other aspects of the market for personalized
investment advice would change if we adopt any of the alternative approaches discussed
above. In particular, provide data about how the alternatives described above would
impact the costs to retail customers and any associated effect on access to products and -
services. As stated above, specific information about the potential economic impact of _
the staff’s recommendations, including information about the potential impact on
competition, capital formation and efficiency, may particularly help inform any action we
may.- take in this area.

Provide data and other information describing the benefits and costs related to alternative
approaches to the standards of conduct other than those specified in this request for data
and other information. Additional approaches and standards of conduct for persons
providing personalized investment advice include but are not limited to those standards
established under the laws of other countries.

Provide explanations describing why responses to particular questions are not possible.
F. Request for Data and Other Information Relating to Account Conversions

In 2007, as a resuit of the court decision in F inancial Planning Association v. SEC™

(“FPA™), broker-dealers offering fee-based brokerage accounts (i.e., brokerage accounts in which
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Financial Planning Association v. SEC, 482 F.3d 481 (D.C. Cir. 2007). The court
vacated Rule 202(a)(11)-1 under the Advisers Act which excepted broker-dealers from
being classified as investment advisers based solely on their receipt of asset-based fees
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the broker-dealer charged a single asset-based fee, instead of commissions, for its services) -
became subject 1o the Adviseré. Act with respect to those accounts; as such, those client
relationships, which had previously been primarily subject to Exchange Act and SRO rules,
became subject to the Advisers Act and the fiduciary duty thereunder. Business practices since
FPA present an example froﬁ which to draw compar_a_.tive costs and benefits differences between
retail brokeragé and advisory accounts, as well as the cost and benefit and potential - |
consequences of imposing a fiduciary standard on bljoker-deélers. In 2007, our staff had
estimated that there were over one million fee-based brokerage accounts, representing
approximately $300 billion, many of which were converted to advisory accounts’' or otherwise
were transitioned back to traditional commission-based brokerage accounts. Broker-dealers that
converted fee-based brokerage accounts to advisory accounts (especially those that converted to
non-discretionary advisory éccounts) and retail customers whose accounts were converted as a
result of FPA are in a position to provide comparative cost and benefit data for retail brokerage
and advisory accounts (for the firm and/or the retail customer), and therefore to provide cost and
benefit data on the imposition of a fiduciary standard generally.

In addition, we are aware that some firms have made the decision to convert their retail
brokerage accounts to advisory accounts outside 6f the specific context of FP4. We understand
such account conversions may have occurred for a variety of reasons, including a firm’s decision
to change its business model. We similarly believe that firms that have engaged in such account

conversions and retail customers whose accounts were converted are in a position to provide

and in effect, exempted broker-dealers that offered these fee-based accounts from
regulation as investment advisers.

7 Temporary Rule Regarding Principal Trades with Certain Advisory Clients, Investment

Advisers Act Release No. 2653 at 4 (Sept. 24, 2007).
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| comparative cost and benefit data fér retail brdkeragé and advisory accounts (for the firm and/or
the retail customer), and therefore to provide cost and benefit dafa on the imposition of a
ﬁdﬁciary staﬁdard generally.

We recognize that any such data and other information relating to the conversion of
brokerage accounts to advisory accounts, and the imposition of a fiduciary standard will only be
an approximation of the costs and benefits of the uniform fiduciary standard described above.
Specifically, the uniform fiduciary standard described above does not incorporate the entirety of
the Advisers Act, whereas any brokerage accounts converted to advisory accounts would be
subject to the Advisers Act as a whole. Accordingly, to the extent possible, we request that any
such data and other information exclude costs and benefits associated with complying with
aspects of the Adyisers Act not included within the uniform fiduciary standard (such as sections
206(3) and 206(4) and the rules thereundér) or, if commenters are unable to exclude such costs,
we request that they indicate that the data and other information include costs of complying with
such sections and rules. Similarly, with respect to broker-dealers that converted fee-based
brokerage accounts to advisory accounts as a resuit of P4, we request that the data provided
exclude to the extent possible, or at a minimum identify that, such data include costs {e.g., legal
and consulting fees, other costs) related to the uncertainty regarding the treatment of such
accounts immediately following FPA. |

We generally request data and other information on costs and benefits from or relating to:
(1) broker-dealers that converted fee-based brokerage accounts to advisory accounts as a result
of FP4; (2) firms that independently determined to convert retail brokerage accounts to advisory

accounts outside of the context of FPA; and (3) retail customers whose accounts were converted
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under either of these scenarios.”” We also request certain data and other information on costs

and benefits from firms and retail customers who did not convert brokerage to advisory accounts

as a result of the FPA decision. In addition to the specific requests below, when providing this

data and other information, we request commenters’ responses be made, where possible, in

compliance with the guidelines set forth in the Appendix, and also requést commenters provide

background information and documentation to support any economic analysis. We request

commenters separate, if possible, all data and other information (including associated retail

customer demographic information on the accounts) based on whether the account conversions

resulted from FPA or whether the account conversions were voluntary.

1.

Provide data and other information describing whether account conversions were in
response to FPA, or to an independent determination by firms or retail customers. If the
latter, provide data and other information describiﬁg factors contributing to the
conversion of brokerage accounts to advisory accounts. Also provide data and other
information about administrative costs and customer notifications arising from the |
transition from brokerage accounts to advisory accounts.

Provide data and other information describing retail customer accounts transitioning from
brokerage accounts to advisory accounts including the amount of assets and securities
held. Also, provide data and other information describing factors contributing to retail
customers’ decisions to convert to advisory accounts, including percei\_fed costs and
benefits of brokerage accounts and advisory accounts. If possible, associate retail

customer demographic information with account descriptions.

72

We reiterate that the uniform fiduciary standard of conduct would not prohibit the receipt
of commissions, or require conversion of accounts from brokerage to advisory.
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. 3. Provide data and other information describing the factors contributing to broker-dealers’
decision not to offer fee—basecl\\accounts, which would be advisory accounts, in response
to FPA. In addition, provide data and other information describing retail customer
accounts that were not transitioned from a brokerage account to an advisory .aécount in
response to FPA when the firm provided the customer the opportunity to transition,
including the amount of assets and securities held. Also, provide data and other
information describing factors contributing to retail customers’ decisions not to convert
to advisory accounts, including perceived costs and benefits of brokerage accounts and
advisory accounts. If possible, associate retail customer demographic information with
account descriptions.

4. Provide data and other information describing the impact of the account conversion on

. the types of services and securities dual registrants offer to retail customers transitioning
from brokerage accounts to advisory accounts. Did the application of the Advisers Act
require a firm, or give a firm an incentive, to modify-or climinate then-current business
practices? Provide data and other information describing why the business practices were
so modified or eliminated. Indicate whether business practices are transaction-specific,
account-specific, customer specific, or firm-wide, and differentiate by retail customer
demographic and acéount information.

5. Provide data and other information describing changes, if any, in the benefits and costs of
providing services to retail customers transitioning from brokerage accounts to advisory
accounts. Did retail customers transitioning accounts experience a change in costs? If
possible, separate costs by service type, and differentiate by retail customer demographic

and account information.
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. 6. Provide data and other informatioﬁ describing changes, if any, to the security selections |
of dual registrants and the types of securities held by retail customers transitioning from
brokerage accounts to advisory accounts. Also provide quantitative data and other /
information describing changes, if any, to the security returns (net and gross of fee;)/ of
retail customers transitioning accounts. If security returns are not available, describe total
account returns, including changes in account value and the amount of account
inflows/outflows. If possible, identify whether initial security ownership took place
before the account transition and whether éccount selections were solicited or unsolicited,

and differentiate by retail customer demographic and account information.

7. Provide data and other information describing changes, if any, to the ability of retail

customers that transitioned from brokerage to advisory accounts to bring claims against
. their financial pro_fessional with a particular focus on dollar costs to the retail customer
and the results when claims are brought. We especially welcome the input of persons
who have arbitrated, litigated, or mediéted claims (as a retail customer, broker-dealer or
investment adviser), their counsel, and any persons who presided over such actions. In
particular, describe changes for claims brought against broker-dealers and investment
advisers with respect to éach of the following:
a. the experience of retail customers, in general, between bringing a claim against a
broker-dealer as compared to bringing a claim against an investment adviser;
b. any legal or practical barriers to retail customers bringing claims against broker-
dealers or investment advisers;

c. the disposition of claims;

I d. the amount of awards;
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costs related ;to the claim forum, as it affects retail customers, firms, and
associated persons o% such firms; |

time to resolution of claims;

the types of claims brought against broker-dealers (we welcome examples of
mediation, arbitration and litigation claims);

the types of claims brought against investment advisers (we welcome éxamples of
mediation, arbitration and litigation claims);

the nature of claims brought against broker-dealers as compared to the nature of
claims brought against investment advisers (e.g., breach of fiduciary duty,
suitability, breach of contract, tort); and

the types of defenses raised by broker-dealers and investment advisers under each

regime.

If possible, differentiate by retail customer demographic and account information.

Provide data and other information describing changes, if any, to the experiences of retail

customers that were transitioned from brokerage to advisory accounts. Among other

things, did retail customer satisfaction with their account change? If possible, control for

retail customer demographic and account information.

Provide other data and other information describing the benefits and costs, if any, of

transitioning retail customer brokerage accounts to advisory accounts. If possible,

differentiate by retail customer demographic and account information. Also, provide data

and other information describing the benefits and costs to firms or retail customers from

the regulations prior to account conversion. Lastly, provide explanations describing why

responses to particular questions are not possible.
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IV.  Request for Data and Other Information Relating to Potential Areas for Further
Regulatory Harmonization

We seek data and other information on the nature and extent to which we should consider
harmonizing the regulatory obligations of broker-dealers and investment advisers other than their
standard of conduct. As stated above, in the Study the staff recommended that the Commission
consider harmonizing certain regulatory requirements of broker-dealers and investment advisers
where such harmonization appears likely to add meaningful investor protection, taking into
~ account the best elements of each regime. We request that commenters, in particular, provide
such data and other information regarding harmonizing some or all such obligations in situations
where a broker-dealer and an investment adviser perform the same or substantially similar
function, such as the provision of personalized investment advice about securities to retail
- customers where harmonization is consisteﬁt with the mission of the Commission..”” We also are
mindful that we should consider changes to the standard of conduct of broker-dealers and
investment advisers within the context of the overall set of regulatory obligations that apply to
those firms and the potential costs and benefits that may be associated with such changes. The
extent to which the standard of conduct changes, for example, could result in certain other
regulatory requirements no longer being workable in practice, or becoming unnecessarily
duplicative of current requirements in whole or in part. Similarly, if we were to adopt a uniform
fiduciary standard of conduct for broker-dealers and investment advisers, we should consider
whether regulatory obligations that apply today to only one registrant class or the other would

meaningfully enhance investor protections if applied uniformly to both.

& See Study at 129-139.
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In the Study, the areas the staff suggested the Commission consider for harmonization
included advertising and other communications, supervision, licensing and registration of firms,
licensing and continuing education requirements for persons e;ssociated with firms, books and
records, and the use of finders and solicitors. The staff stated that this listing was not intended to
be a comprehensive or exclusive liéting of potential areas of harmonization.

We seek data and other information on these areas of potential harrhonization, including
with respect to the advantages and disadvantages of engaging in such harmonization. As we
explained in Part I.B above, many of the areas the staf; identiﬁed for potential harmonization are
more specific than a uniform fiduciary standard of conduct. Accordingly, we do not provide an
extensive discussion of the various options available for considering regulatory harmonization,
which could generally include:

. Applying certain broker-dealer obligafions to investment advisers, or vice versa;
* Eliminating certain obligations that apply to broker-dealers but not investment
advisers, or vice versa;
* Creating new obligations that would apply to both broker-dealers and investment
advisers; or
* Taking no further action at this time with respect to regulatory harmonization.
As discussed above, \;ve believe that a broad consideration of harmonization of regulatory
obligations is important in helping us assess whether and to what extent we should consider
making adjustments to the other regulatory obligations of broker-dealers and investment advisers.
We invite commenters to provide us with their views on the benefits and costs for different
approaches for potential harmonization.‘ For example, we request comment on the extent to

which regulatory harmonization might address customer confusion about the obligations owed to

53




. ~ them by broker-dealers and not investment advisers (or by investment advisers and not broker-
dealers) even if a uniform ﬁduciary standard of conduct is implemented. We also request
comment on the extent to which regulatory harmonization might result in additional investor
confusion or otherwise negatively irhpact investors. 7

A. Potential Areas for Harmonization

In the Study, the staff recommended that the Commission consider whether to pursue
various options for harmonizing investment adviser and broker-dealer regulation. Asa
preliminary matter, and in order to continue to evaluate the potential impact of harmonization,
we are requesting data and other information on the potential harmonization of the non-
exhaustive areas set forth below. These specific areas of potential harmonization largely reflect
the areas of harmonization recommended by the staff in the Study. The staff’s recommendations

. generally focused on adopting the existing elements of each regulatory regime that the staff
believed are most effective in protecting retail customers, and the discussion below largely
reflects these recommendations. We request comment on which of these areas, if any, the
Commission should consider for harmonization, what harmonization in such areas should entail
in practice, and the benefits and costs associated with such harmonization, including the extent to
which such harmonization would increase or reduce retail customer confusion about the
regulatory obligations of broker-dealer and investment advisers. We may consider
harmonization of other aréas not addressed below. Accordingly, we request comment on which
areas, if any, the Commission should consider for harmonization, and what such hafmonization
should entail.

The identification of these areas below and the description of how harmonization may be

accomplished are not intended to suggest a policy view of the Commission or the ultimate
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direction of any proposed action by the Commission. Indeed, the description of each area of
potential harmonization below is but one example of many ways in which the Commission may
harmonize regulation, should the Commission determine such harmonization is appropriate. We
are cognizant that the Commission may decide not to pursue harmonization, may’ pufsue
harmonization in different areas, or pursue a different approach to harmonization in the areas
idcntiﬁéd by the Study, and we seek comment on such areas and approaches, including the
associated benefits and costs.

We also seek comment as to whether harmonization in each area idéntiﬁed below 6r by a
commenter as appropriate for such action should involve changing the existing standards of one
regime to accomplish harmonization, or whether an entirely different requirement should be
adopted for both investment advisers and broker-dealers.

We request data and other information, including whether meaningful investor protection
would be enhanced, on the following potential areas of harmonization where existing investment
adviser and broker-dealer obligations differ:"*

1. Advertising and Other Communications: Advertising and other firm communications can
have a significant impact on retail customers, as they can persuade customers to enter into
relationships or engage in transactions. As noted in the Study, both investment advisers
and broker-dealers are subject to general prohibitions on misleading communications, but
specific content restrictions differ. The Study concludes that a significant difference
between investment adviser and broker-dealer regulation regarding advertisements and

other communications is that, under certain circumstances, a registered principal of the

™ For more information about the potential harmonization areas, see Study at 129-139.
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broker-dealer must approve a communication before distributing it to the public, and
certain communications must be filed for review with the applicable regulatory body.”
While the Advisers Act does ﬁot specifically prescribe that a communication must
be approved before distribution to the public, the Commission has stated that an adviser’_s
compliance policies and procedures, at a minimum, should address, among others, the
accuracy of disclosures made to investors, cli§nts, and regulators, including account

statements and advertisements.”® We request data and other information on the

enhancement to meaningful investor protection as well as the benefits and costs of

harmonizing requirements relating to:

a. Advertisements and other customer communications, generally.

b. Developing similar substantive advertising and customer communications rules
and/or guidance for broker-dealers and investment advisers regarding the content of
advértisements and other customer communications for similar services? Please
identify any. particular rules that could be applied to both broker-dealers and
investment advisers, and any rules that would not be appropriate to apply to both.

If a particular rule would not be appropriate for both, why not?
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For the staff’s discussion regarding potential harmonization of requirements related to
advertising and other communications, see Study at 130-132.

See Compliance Programs of Investment Advisers and Investment Companies,
Investment Advisers Act Release No. 2204 (Dec. 17, 2003) (adopting Advisers Act Rule
206(4)-7) (“Compliance Rule™) (stating that “fw]e expect that an adviser's policies and
procedures, at a minimum, should address the following issues to the extent that they are
relevant to that adviser: [...] [t]he accuracy of disclosures made to investors, clients, and
regulators, including account statements and advertisements; [ ... and] [m]arketing
advisory services, including the use of solicitors...”). For this purpose, the Advisers Act
requires an adviser to designate a chief compliance officer (“CCQ”). The Commission
has stated in the Compliance Rule that the CCO should be knowledgeable about the
Advisers Act and have the authority to develop and enforce appropriate compliance
policies and procedures for the adviser.
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c. Establishing consistent interﬁal pre-use review requirements for investment adviser
and broker-dealer advertisements, such as by requiring investment advisers to
| designate employees to review and approve communications and advertisements?
d. Imposing consistent pre- and post-l;sc filing requirements for similar investment

adviser and broker-dealer advertisements?

2. Use of Finders and Solicitors. The term “finder” is generally understood (for purposes of

broker-dealer regulation) to mean an intermediary who receives a fee for “finding”
potential investors for issuers secking to sell securities. Similarly, a “solicitor’ is an
intermediary used by advisers to “solicit” clients and prospective clients for advisory
services. Intermediaries who “find” investors can have a significant impact on retail
customers, as they can persuade investors to enter into relationships or engage in
transactions. The regulation of these intermediaries differs. One who receives transaction-
based compensation in connection with the sale of securities, including a finder, must
register as a broker-dealer unless an exemption from registration is available. By contrast,
while solicitors may fall within the definition of “investment adviser” under the Advisers
Act, the Commission has taken the position that a solicitor who engages in solicitation
activities in accordance with Rule 206(4)-3(a)(2)(iii} is an associated person of an
investment adviser and is not required to register with the Commission as an investment
adviser solely as a result of those activities.”” An investment adviser that uses a solicitor’s
services must treat the solicitor as an associated person to the extent the solicitor acts as

such for the adviser, and the adviser has a responsibility to supervise the solicitation
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Reguirements Governing Payments of Cash Referral Fees by Investment Advisers,
Investment Advisers Act Release No. 688 (July 12, 1979).
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activities.”® In addition, the Advisers Act regulation focuses on disclosure to clients of the
solicitor’s material conflicts of interest.”” We request data and other information on the
enhancement to meaningful investor protection as well as the benefits and costs of
harmonizing requirements relating to:
| a. Harmonizing the existing regulatory requirements applicable to finders and
solicitors, generally.
b. Establishing similar disclosure requirements regarding any conflict associated with
the solicitor’s and finder’s receipt of compensation for referring a retail customer to
an investment adviser or broker-dealer?

Supervision: Effective supervisory systems and control procedures are important investor

protection tools, as they can help firms identify and prevent abusive practices. As the

Study notes, while both broker-dealers and investment advisers are required to supervise
persons that act on their behalf, broker-dealers are subject to more specific supervisory
requirements, including rules that expressly require broker-dealers to, among other things,
establish a supervisory system, conduct periodic inspections of branch offices and
supervise outside business activities and private secutities transactions of associated

persons.” As discussed above, investment advisers are also required to adopt compliance
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Id. An investment adviser’s supervision obligations are discussed below.

For the staff’s discussion regarding potential harmonization of requirements related to the
use of finders and solicitors, see Study at 132-133.

Existing broker-dealer supervisory obligations generally require firms to, among other
things, establish and maintain a supervisory system for their business activities and to
supervise the activities of their registered representatives, principals and other associated
persons for purposes of achieving compliance with applicable securities regulations,
including the rules relating to principal trades. See NASD Rule 3010. Moreover, broker-
dealers are required to “establish procedures for the review and endorsement bya -
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policies'and procedures, which generally would include policies and procedﬁres for the
supervision of persons associated with an adviser.* Further, the Advisers Act code of
cthics rules (Advisers Act Rule 204A-1) specifically requires, among other things, that an
investment adviser pre-approve acquisitions of securities iﬁ any initial public offerings or in
limited offerings by certain of its investment advisory personnel. investment advisers are
also required to disclose to clients certain material outside businesé activities of their
supervised persons.*”> We request data and other information on the enhancement to
meaningful inlvestor protection as well as the benefits and costs of harmonizing
requirements relating to:

a. Harmonizing supervisory requirements of invef;tment advisers and broker-dealers,
generally.

b. Establishing a single set of universally applicable requirements versus scaling
requirements based on the size (e.g., number of employees or a different metric)
and nature of a broker-dealer or an investment adviser? Please identify any
particular requirements that should apply to both broker-dealers and investment
advisers, and any requirements that should not apply to both, and why or why not.

If requirements were scaled, what would be appropriate metrics and thresholds?®*
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registered principal in writing . . . of all transactions . . . of its registered representatives
with the public relating to the investment banking or securities business of such

- member.” NASD Rule 3010(d)(1).

See supra note 77.
See Part 2A of Form ADV,

For the staff’s discussion regarding potential harmonization of requirements related to
supervision, see Study at 135-136.
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. 4. Liceﬁsing and Registration of Firms: Broker-dealers and investment advisers register
with the Commission and/or states using forms that are similar but separate. In addition,
broker-dealers must, prior to commencing business, satisfy FINRA’S membership
application process, which aims to fully evaluate relevant aspects of applicants and to
identify potential weaknesses in their internal systems, thereby helping to ensure that
Successful applicants would be capable of cbnducting their business in compliance with
applicable regulation. Investment advisers are not subject to this type of review by the
Commission. As stated in the Study, substantive review of investment adviser applications
could improve investor protection as it could help prevent firms that are unprepared to
engage in the advis';ory business or to meet the obligations they will be assuming under the
federal securities laws from entering the advisory business. We request data and other
. information on the enhancement to ﬁemingﬁl investor protection as well as the benefits
and costs of harmonizing requirements relating to:
a. Harmonizing the licensing and registration fcquirements applicable to firms,
generaily.
b. Harmonizing the disclosure requirements in Form ADV and Form BD to the extent
they address similar issues.
c. Imposing a substantive review of investment advisers prior to registration similar to,
or distinct from, the review applicable to broker-deﬁlers.84
5. Continuing Education Requirements for Persons Associated with Broker-Dealers and

Investment Advisers: Associated persons of broker-dealers are required to fulfill

W For the staff’s discussion regarding potential harmonization of requirements related to

licensing and registration of firms, see Study at 136-137.
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continuing educatioﬁ requirements. No such requirementrexists for investment adviser
personnel at the federal lgvel, who instead must disclose to clients their education anq
business background. As noted in the Study, continuing education can help to further a
regulatory goal that investors are served by professionals that are knowledgeable in current
industry trends, practices aﬁd reg,ulations.85 We request data and other information on the
enhancement to meaningful investor protection as well as the benefits and costs of
harmonizing requirements relating to:
a. Harmonizing the continuing education requirements applicable to the associated
persons of investment advisers and broker-dealers, generally.
b. Requiring associated persons of investment advisers to be subject to federal
qualification examinations and continuing education requirements?
Books and Records: Books and records are important for firms to facilitate effective
supervision and compliance, and for regulators to access information and verify the entity’s

compliance with applicable requirements. Broker-dealers are required to retain all

 communications received and sent, as well as all written agreements (or copies thereof),

relating to a firm’s “business as such,”®® whereas advisers are required to retain a more
limited set of records falling into specific enumerated categories. As noted in the Study,
*[t]hese differences limit the effectiveness of internal supervision and compliance

structures and the ability of regulators to access information and vernfy the entity’s

85
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For the staff’s discussion regarding potential harmonization of requirements related to
continuing education requirements, see Study at 138. '

See Exchange Act Rules 17a-4(b)(4) and (b)(7); 17 CFR 240.17a-4(b)(4) and (b)(7).
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compliance with applicable requirements.”®’ We request data and other information on the
enhancement to meaningful investor protection as well as the benefits and costs of
harmonizing requirements relating to:

a. Harmonizing the fecordkeeping requirements applicable to investment advisers and
broker-dealers, generally.

b. Applying the “business as such” record retention standard to investment advisers?
Other Potential Areas for Harmonization: We request information and comment on
whether there are other potential areas of harmonization where the nature of existing
investment adviser and broker-dealer obligations differ and investor protection would be
meaningfully enhanced. In particular, we request data and other information on the
enhancement to meaningful investor protection as well as the benefits and costs of
harmonizing requirements relating to:

a. Harmonizing a set of business conduct rules for both broker-dealers and in\;estment

advisers, where relevant to investment advisers’ businesses.

b. Harmonizing other requirements for broker-dealers and investment advisers.

c. Establishing a single set of universally applicable requirements ‘versus scaling
requirements baséd on the size (e.g., number of employees or a different metric)
and nature of a broker-dealer or an investment adviser.

For each other potential area of harmonization addressed, please identify any particular
requirements that should apply to both broker-dealers and investment advisers, and any

requirements that should not apply to both, and why or why not.
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See Study at 139.
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B. Regquest for Data and Other Information Relating to Changes in the
Marketplace for Personalized Investment Advice Resulting from
Harmonization

| The Commission requests the following data and othér information relating to changes in
the-marketplace for personalized investment advice about securities for retail customers asa
result of implementing each area of harmonization described above. In providing such data and
other information, we request commenters follow the Guidelines found in the Appendix to this
request for data and other information including the réquest therein for background information.

1. Provide data and other information on the benefits and costs to firms and retail .
customers, including synergies (i.¢., enhanced cost efficiencies for firms), specific
examples of effects on investor protection, and potential barriers to entry (i.e., cost
prohibitions), which would result from harmonization of each of the areas identified
above. |

2. Provide data and other information about alternative approaches to harmonization that the
Commission should considel_', including options for reducing costs on broker-dealers and
investment advisers while increasing the effective protection of retail customers.

3. Provide data and other information describing the impact or potential impact the
implementation of the uniform fiduciary standard of conduct, or any of the alternative
approaches discussed in Part III of this request for data and other information, would
have on the benefits and costs to firms and to retail customers of each area of
harmonization. Indicate, for example, whether harmonization of a particular area of
regulation would impact the costs or benefits associated with complying with the uniform
fiduciary standard and each of the alternative approaches discussed above. Also provide

comment and data on whether the harmonization of one or more of the areas described

65




above has any impact (i.e., whether it enhances, detracts, or has no impact) on the
implementation of the uniform fiduciary standard of conduct or any of the other -
approaches descriBéd in Part I1I of this request for data and other information.

4. For dual registrants, prpvide data and other informétion on any cost savings and poiential
retail customer benefit of having a consistent set of standards.

5. Provide data and other information describing the extent to which harmonization would
increase or reduce retail customers’ confusion about the regulatory status of the person
from whom they receive financial services (i.e., whether the party is a broker-dealer or an
investmeﬂt adviser) and provide information describing why. Provide data and other
information describing the extent to which harmonization would increase or reduce retail
customers’ confusion about the types of obligations owed to them and provide

information describing why.

By the Commission. . W - 7%’ % : - r

Elizabeth M. Murphy
Secretary

Dated: March 1, 2013
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APPENDIX: Suggested Submission Guidelines for Comments
This Appendix outlines the background and particular data and other information we

request commenters to provide and the general guidelines we request commenters to follow

when submitting data and other information. While we are particularly interested in receiving

data and other information that is empirical and quantitative in nature, we welcome and
“encourage all interested parties to submit their comments, including qualitative and descriptive

analysis of the benefits and costs of potential approaches and guidance. We ask that commenters
~ provide only data and other information that they wish to make publicly available, and that
commenters who may be concerned about making proprietary or other highly sensitive data and
other information public may wish to pool their dafa with that of others (e.g., through a trade
association, law firm, consulting firm or other group) and submit aggregatcd- data in response o
this request for data and other information. While we request commenters to provide enough
data and other information to allow the Commission to replicate findings, commenters should
remove any personally identifiable information (e.g., of their customers) before submitting data
and other information in response to this request.*® Commenters can submit data and other
information using a sample of retail customers. We ask commenters to sample in a manner
which is independent of retail customer characteristics, and to describe the sampling
methodology including sample identification, data collection, and any other important factor in
sample construction. Also, if possible, provide a description of the population of retail
customers not included in the sample. We also ask commenters to provide a variable to allow
the Commission to distinguish among accounts. The variable should not incorporate personally

identifiable information, and can be as simple as a random number.

8 See supra note 23.
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We ask commenters to provide a cover letter when submitting data files to the
Commission. As part of the cover letter, we ask commenters to include documentation
describing each field in the data files including the units of measurement (e. g.; percent,
thousands, thousands of dollars, millions, millions of dollars), variable name, general and
specific formats (e.g., number, character, date, length of character field, format of date), and

value if missing (e.g., “.” or “ ). Other important documentation includes an overall description

‘of the dataset, the source of the information, and the time period of observations. We ask

commenters to send the data on a physical storage medium such as a CD ROM or DVD, either in
plain text or comma-separated values (csv) files. We also ask commenters to clearly label the
physical storage medium, providing commenter name, date, and a short description of the data
files. Commenters can submit more than one dataset if, for instance, the data is available on
different systems or in different locations. In this case, we ask commenters 10 provide a variable
in each dataset that links account information and that allows the Commission to distinguish
among accounts. We also ask commenters to submit only one copy of the data files.

A. Commenter Identification and Background

We request commenters to provide background information to add context to
submissions and improve our understénding of the current marketplace:

1. Indicate your status (or the status of your organization if you are writing on behalf

of an organization), as applicable, as a Commission-registered broker-dealer,

Commission-registered investment adviser, associated person of a Comumission-

registered broker dealer or Commission-registered investment adviser, dually

registered entity or individual, retail customer, or other (if other, please describe).
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2. If you are (or are writing on behalf of) a broker-dealer, investment adviser, or
dually registered investment adviser/broker-dealér, or associated person thereof,
describe the firm’s business, inciuding number and type of business segments,
sources and total amount of firm %e{/enue, and the proportion of firm revenue
attributable to retail customers.

3. Ifyou are (or are writing on behalf of) a broker-dealer, investment adviser, or
dually registered investment adviser/broker-dealer, describe the retail customer
segment of the firm’s business, inclﬁding the number and type of accounts
(brokerage or advisory), total asset value within each account type, and the
proportion of retail customers t(-) whom the firm provides personalized investment
advice. If the firm is dually registered, also indicate the proportion of accounts
(based on the number of accounts and total assets under management) that are ¥
advisory accounts and the proportion that are brokerage accounts, and of the
advisory accounts, the proportion that are non-discretionary accounts. Also, if the
firm is dually registered, indicate the proportion of retail customer advisory
accounts and the proportion of brokerage accounts receiving personalized
investment advice.
B. Requests for Specific Characteristic Information
We ask commenters to provide the following specific characteristics when providing data

and other information describing retail customer demographics and accounts; broker-dealer or
investment adviser services offered;. securities; and the claims of retail customers in dispute

resolution:
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"Retail customer demographic information — age, wealth, income, education, and risk
profile.
Retail customer account information — genefal type (brokerage or advisory), specific type
- (e.g., clearing, execution-only, ful_l-service), amount of assets held, compensation |
arrangement {e.g., fees, commissions) and amount, investment strategy, the date of
account opening, and the state in which the account is held.
Broker-dealer or investment adviser services offered - type (e.g., include trade execution;
product, transaction, and asset allocation recommendations; and provision of customer-
specific research and analysis).
Securities — type (e.g., stocks, bonds, funds, options, structured products), CUSIP number
or other standard identifier, investment rating (if any), and date of initial retail customer
ownership.
Security Positions — long or sho.rt pbsition, number of shares/units held, position value, and
the currency of valuation.
Retail customer claims evidence — nature of claim, forum for claim, time to resolution, and
outcome.

If providing aggregate data and other information, we ask that commenters fully describe

the sample population, including the number of retail customers and total assets under

management, retail customer demographics, account characteristics, and security characteristics.

C. Submission Guidelines for Economic Analysis

The market for personalized investment advice is difficult to analyze because of the

number of factors that empirical tests must address in order to achieve definitive conclusions.

While some reports and studies address the market for personalized investment advice, the
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. diﬁiculty to control for certain factors and/or insufficient documentation of the empirical sample
and methodology results in interpretive‘difﬁculties. - When submitting qualitative and
quantitative economic analysis, we request commenters adhere to the following guidelines:

1. The analysis should focus on non-discretionary retail customer brokerage and
advisory accounts. To the extent the analysis focuses on institutional investor
accounts or discretionary accounts, if possible please specify this.

2. Identify and discuss all underlying assumptions, including actions that may be
taken In response to a change in regulation. If providing quantitative analysi;: also
clearly articulate empirical methodologies leading to analytical conclusions and
provide tests statistics to valid;ate claims. Isolate the additional benefits and costs
from any additional assumptions made. If providing qualitative economic

. analysis also identify and discuss all supporting evidence.

3. Identify and distinguish initial benefits and costs (including those associated with
transitioning from existing standards to potential new standards of conduct), and
on-going benefits and costs. Also identify whether certain benefits and costs may
decrease or increase over time. Indicate whether benefits and costs are
transaction-specific, account—speciﬁq, business segment specific, or firm-wide. If
possible, separate the benefits from the costs and isolate by activity and by
account type. When describing transition costs, describe and explain any relevant

actions that may be taken in response to a change in regulation, including possible

ways to mitigate costs or increase benefits.
4. Describe the sample population, including the number of retail customers and

total assets under management, retail customer demographics, and account
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characteristics. And, if possible, provide a description of the population of retail
_customers not included in the sample. |
. Submit data that would allow the Commission to replicate findings.
. Identify which requested quantitative data, if any, is not possible, or would be

prohibitively costly, to provide, and explain why.
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SECURITIES AND EXCHANGE COMMISSION
REQUEST FOR DATA AND OTHER INFORMATION

The Securities and Exchange Commission is requesting data and other information, in
particular quantitative data and economic analysis, relating to the benefits and costs that
could result from various alternative approaches regarding the standards of conduct and
other obligations of broker-dealers and investment advisers. We intend to use the
comments and data we receive to inform our consideration of alternative standards of
conduct for broker-dealers and investment advisers when providing personalized
investment advice about securities to retail customers. We also will use this information
to inform our consideration of potential harmonization of certain other aspects of the
regulation of broker-dealers and investment advisers.

Publication is expected in the Federal Register during the week of

(Rel. No. 34-69013; TA-3558)

Emily Russell
202-551-5576
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UNITED STATES OF AMERICA -
before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 69020 / March 1, 2013

Admin. Proc. File No. 3-15086

In the Matter of the Application of

ORDER GRANTING
Julio C. Ceballos MOTION TO DISMISS
1045 Wheeler Ave PH APPLICATION FOR REVIEW

Bronx, NY 10472

for Review of Disciplinary Action Taken by FINRA

I.

On October 31, 2012, Julio C. Ceballos, formerly a registered representative associated
with Chase Investment Services Corp., a FINRA member firm, filed an application for review of
a disciplinary action taken against him by FINRA.! FINRA barred him from associating with any
FINRA member in any capacity, effective March 19, 2012, because he failed to respond to two
requests for information it issued pursuant to FINRA Rule 8210.2 On November 21, 2012,

! The Financial Industry Regulatory Authority, Inc. is a private, not-for-profit, self-regulatory organization

registered with, and overseen by, the Securities and Exchange Commission. It was created in July 2007 following
the consolidation of the National Association of Securities Dealers, Inc. and the member regulation, enforcement,
and arbitration functions of the NYSE Regulation, Inc. Notice of Filing and Order Granting Accelerated Approval
- of Proposed Rule Change Relating to NYSE Rule 2, Securities Exchange Act Release No. 56751, 2007 SEC LEXIS
2902, at *3-4 (Nov. 6, 2007); Order Approving Praposed Rule Change to Amend the By-Laws of NASD to
Implement Governance and Related Changes to Accomm. the Consol. of the Member Firm Regulatory Functions of
NASD and NYSE Reg., Inc., Exchange Act Release No. 56145, 2007 SEC LEXIS 1640, at *133 (July 26, 2007). The
consolidation of the two SROs eliminated their overlapping jurisdiction and set in motion the writing of a uniform
set of rules to be administered by the surviving entity—a process that continues to this day.
2 Rule 8210(a)(1) states, in relevant part, that the staff has the right to "require a member, person associated with
a member, or person subject to the Association's jurisdiction to provide information orally, in writing, or
electronically . . . with respect to any matter involved in the investigation . . ." FINRA Rule 8210(a)(1). The rule
"provides a means, in the absence of subpoena power, for the [the association] to obtain from its members
information necessary to conduct investigations." Howard Brett Berger, Exchange Act Release No. 58950, 2008
SEC LEXIS 3141, at *13 (Nov. 14, 2008), petition for review denied, 347 F. App'x 692 (2d Cir. 2009)

(unpublished).
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and arbitration functions of the NYSE Regulation, Inc. Notice of Filing and Order Granting Accelerated Approval
of Proposed Rule Change Relating to NYSE Rule 2, Securities Exchange Act Release No. 56751, 2007 SEC LEXIS
2902, at *3—4 (Nov. 6, 2007); Order Approving Proposed Rule Change to Amend the By-Laws of NASD to .
Implement Governance and Related Changes to Accomm. the Consol. of the Member Firm Regulatory Functions of
NASD and NYSE Reg., Inc., Exchange Act Release No. 56145, 2007 SEC LEXIS 1640, at *133 (July 26, 2007). The
consolidation of the two SROs eliminated their overlapping jurisdiction and set in motion the writing of a uniform
set of rules to be administered by the surviving entity—a process that continues to this day.

2 Rule 8210(a)(1) states, in relevant part, that the staff has the right to "require a member, person associated with

a member, or person subject to the Association's jurisdiction to provide information orally, in writing, or
electronically . . . with respect to any matter involved in the investigation . . ." FINRA Rule 8210(a)(1). The rule
"provides a means, in the absence of subpoena power, for the [the association] to obtain from its members
.information necessary to conduct investigations." Howard Brett Berger, Exchange Act Release No. 58950, 2008
SEC LEXIS 3141, at *13 (Nov. 14, 2008), petition for review denied, 347 F. App'x 692 (2d Cir. 2009)
(unpublished).




FINRA filed a motion to dismiss his application, arguing that Ceballos failed to file a timely
appeal and exhaust his administrative remedies. Ceballos did not respond. For the reasons set
forth below, we grant FINRA's motion.

IL.

A. Ceballos Failed to Respond to Two Requests for Information Issued by FINRA
Pursuant to Rule 8210

Ceballos was associated with Chase from June 2010 until February 2011. On
April 6, 2011, Chase filed a Uniform Termination Notice for Securities Industry Registration on
Form U5.2 In it, Chase disclosed that it terminated Ceballos's association with the firm, effective
February 1, 2011, because he allegedly had written checks from a JP Morgan Chase bank
account with insufficient funds.

On April 6, 2011, FINRA sent Ceballos a letter pursuant to FINRA Rule 8210 requesting
information. FINRA asked Ceballos to provide a signed statement that addressed the allegations
in the Form U3, copies of all correspondence and memoranda regarding the circumstances
surrounding his termination, and information about other complaints, if any, while he was
associated with Chase. The deadline for Ceballos's response was April 20, 2011. FINRA sent its
request by both first-class and certified mail to Ceballos's last known residential address listed in
the Central Registration Depository.*

There is no evidence in the record that the letter FINRA sent by first-class mail was -
returned. The letter sent by certified mail was returned by the United States Postal Service
marked "Return to Sender/Unclaimed/Unable to Forward.” Ceballos does not dispute that he
lived at the CRD address during the entire period at issue. Ceballos, however, never responded to
FINRA's Rule 8210 request for information.

On May 24, 2011, FINRA sent Ceballos a second Rule 8210 request asking for the same
information as in its earlier letter, a copy of which it attached. The second request set a deadline
of June 7, 2011 for Ceballos to respond and warned him that he could be subject to disciplinary
action if he failed to comply. FINRA sent the second request by first-class and certified mail to
the CRD address.

3 Broker-dealers, investment advisers, and issuers of securities must file a Form U5 with FINRA to terminate the

registration of an individual associated with such broker-dealer, investment adviser, or issuer.

*  As part of the registration process, associated persons such as Ceballos are required to sign and file with

FINRA a Form U4, which obligates them to keep a current address on file with FINRA at ali times. Perpetual Sec.,
Inc. Exchange Act Release No. 56613, 2007 SEC LEXIS 2353, at *35 (Oct. 4, 2007); Nazmi C. Hassanieh,
Exchange Act Release No. 35029, 52 SEC 87, 1994 SEC LEXIS 3862, at *8 (Nov. 30, 1994). A notice issued
pursuant to Rule 8210 is deemed received by such person when mailed to the individual's last known residential
address as reflected in the CRD. FINRA Rule 8210(d). See also NASD Notice to Members 97-31, 1997 NASD
LEXIS 35, at *1-2 (May 1997) (reminding registered persons to keep a current mailing address with NASD."[f]or at
least two years affer an individual has been terminated by the filing of . . . [a] Form US") (emphasis in original).




Again, there is no evidence in the record that the letter FINRA sent by first-class mail
was returned. A return receipt for the one sent by certified mail, signed by "Julio Ceballos,"
showed that it was delivered on May 26, 2011. Ceballos, again, did not respond.

B. FINRA Sanctioned Ceballos

On December 15, 2011, FINRA notified Ceballos in writing, pursuant to FINRA Rule
9552(a), that it intended to suspend him from associating with any member firm in any capacity
on January 9, 2012 unless he took corrective action before that date by complying with its Rule
8210 requests. That notice also advised Ceballos that he could request a hearing under Rule

' 9552(e), which, if made timely, would stay the effective date of the suspension.” The notice
further warned Ceballos that, if the suspension was imposed, FINRA would automatically bar
him from associating with any member firm in any capacity on March 19, 2012 unless he
requested termination of the suspension based on full compliance.®

FINRA served its written notice on Ceballos at the CRD address by overnight courier
service, first-class mail, and certified mail.” The overnight courier service delivered the notice on
December 16, 2011. There is no evidence that the copy sent by first-class mail was returned. And
the United States Postal Service returned the certified mailing receipt to FINRA marked "Return
to Sender/Unclaimed/Unable to Forward." Ceballos did not take any action to comply with the
outstanding requests or request a hearing. '

On January 9, 2012, FINRA sent Ceballos a letter informing him that, as of that date, he’
was suspended from associating with any FINRA member in any capacity pursuant to Rule
9552(d). That letter reminded Ceballos that an automatic bar would be imposed on
March 19, 2012 if he did not fully comply with the notice of suspension, which required him to
fully respond to the SRO's two carlier Rule 8210 information requests and file a request to
terminate his suspension.® FINRA served the letter on Ceballos at the CRD address by overnight
courier service and by first-class mail. The courier delivered the notice on January 10, 2012.
There is no evidence that the letter sent by first-class mail was returned.

> Rule 9559(c) provides that, "[u]nless the Chief Hearing Officer or the Hearing Officer assigned to the matter

orders otherwise for good cause shown, a timely request for a hearing shall stay the effectiveness of a notice issued
under Rules 9551 through 9556." ‘

®  Rule 9552(f) permits a suspended individual to file a written request for termination of the suspension on the

ground of full compliance with the notice of suspension. Rule 9552(h) provides that a suspended person who fails to
request termination of the suspension within three months of issnance of the original notice of suspension will be
barred automatically.

7 Rule 9552(b) provides for service of a notice of suspension in accordance with FINRA Rule 9134, which

permits service by both mail and courier service at an individual's residential CRD address, FINRA Rule 9134(a) ~
(b)(1). Service by mail is complete upon mailing while service by courier service is complete upon delivery. FINRA
Rule 3134(b)(3). '

®  Rule 9552 does not explicitly require FINRA to send a letter confirming the effectiveness of a suspension after

it sends a notice of suspension. The letter dated January 9, 2012 nonetheless is consistent with notice of suspension
sent on December 15, 2011 and complies with the service requirements applicable to a notice of suspension. See
supra note 7.




On March 9, 2012, FINRA e-mailed a copy of the December 15, 2011 notice of
suspension to Ceballos and instructed him to list his current address and telephone number in all
correspondence. In its motion to dismiss this proceeding, FINRA states that it sent the e-mail as a
courtesy in response to a telephone call Ceballos made to FINRA staff that same day. FINRA did
not elaborate on what Ceballos said during the call.

Ceballos took no action to end his suspension by supplying the information requested by
FINRA, and the automatic bar from associating with any member firm in any capacity took
effect on March 19, 2012. On March 20, 2012, FINRA sent Ceballos a letter notifying him that
he was barred and could appeal its decision by filing an application for review with the
Commission within thirty days of his receipt of the letter. FINRA sent that letter to Ceballos by
ovemight courier service and by first-class mail to his CRD address. The courier delivered the
letter on March 21, 2012. Once again, there is no evidence that the letter sent by first-class mail
was returned.

On June 18, 2012, in response to a telephone call from Ceballos, FINRA e-mailed a copy
of its letter, dated March 20, 2012, to him and noted that it contained specific information about
his option to file an appeal.9 It was not until October 31, 2012—more than four months later—
that the Commission received an undated and unsigned letter from Ceballos seeking its review of
FINRA's action barring him from associating with any member firm in any capacity. Ceballos
listed his CRD address as part of his contact information in the application for review.

II1.
A.  Ceballos Did Not File a Timely Appeal

Pursuant to § 19(d)(2) of the Securities Exchange Act of 1934 and Commission Rule of
Practice 420(b), an applicant who chooses to appeal a final FINRA disciplinary sanction must
file an application for review with the Commission within thirty days after receiving notice of
the final disciplinary sanction.'® Exchange Act § 19(d)(2) authorizes the Commission to extend
the thirty-day period, but we have long emphasized in Rule of Practice 420(b) that we will not do
so "absent a showing of extraordinary circumstances.""'

®  The record contains no further details about the telephone conversation.

1 15U.8.C. § 78s(d)(2); 17 C.F.R. § 201.420(b). Exchange Act § 19(d)(2) and Rule 420(b) also require notice of
the FINRA final disciplinary sanction to be filed with the Commission so that the Commission can determine
whether to review the sanction on its own motion. /d.

" 15US.C. § 78s5(d)(2) (providing that a person aggrieved by a final disciplinary sanction may file an appeal

within thirty days of receiving notice of the sanction or "within such longer period"” as the Commission may
determine); 17 C.F.R. § 201.420(b) ("The Commission will not extend this 30-day period, absent a showing of
extraordinary circumstances."); see also Lance E. Van Alstyne, Exchange Act Release No. 40738, 1998 SEC LEXIS
2610, at *13 & n.15 (Dec. 2, 1998} ("In the interests of finality, only under extraordinary circumstances will we
authorize the filing of a late appeal from an SRO action that is subject to the Section 19(d)(1) filing requirement.")
(citations omitted).




Courts have recognized that strict compliance with filing deadlines facilitates
finality and encourages parties to act timely in seeking relief. As we have
repeatedly stated, "parties to administrative proceedings have an interest in.
knowing when decisions are final and on which decisions their reliance can be
placed." For this reason, the "extraordinary circumstances" exception is to be
narrowly construed and applied only in limited circumstances. To do otherwise
would thwart the very clear policies of finality and certainty underlying the thirty-
day ﬁlilllzg deadline set forth in Exchange Act Section 19(d) and Rule of Practice
420(b). '

Rule 420 is the "exclusive remedy for seeking an extension of the 30-day period."*?

Ceballos did not file his application for review within the requisite period. We see no
extraordinary circumstances here that would warrant our acceptance of this late-filed appeal. For
several months, FINRA repeatedly sought specific information, warned Ceballos of the
consequences of his failure to respond, and informed him of the options he had to challenge the
sanctions. FINRA properly served Ceballos at the CRD address listed in FINRA's records—the
same address that Ceballos uses in his application for review.!* FINRA imposed a bar on
Ceballos on March 19, 2012 and notified him of this action through its letter, dated March 20,
which the overnight courier service delivered on March 21, 2012. Ceballos should have filed an
application for Commission review no later than April 20. Instead of complying with the
requirements clearly enumerated in the letter, Ceballos did nothing for almost two months until,
on June 18, 2012, he called FINRA.

In response to his call, FINRA e-mailed Ceballos another copy of the letter dated March
20, 2012 and highlighted the specific information it discussed about the requirements for filing a
timely appeal with the Commission.'® Yet, Ceballos failed to do anything further during the next
four months. The Commission received Ceballos's application for review on October 31,2012,
more than six months after the deadline for secking Commission review expired.'®

2 Pennmont Sec., Exchange Act Release No. 61967, 2010 SEC LEXIS 1353, at *16 (Apr. 23, 2010) (citations
omitted), petition denied, 414 F. App'x 465 (3d Cir. 2011} (unpublished). : i

B 17 CF.R. § 201.420(b).

"' See Edward J. Jakubik, Exchange Act Release No. 61541, 2010 SEC LEXIS 1014, at *16 (Feb. 18, 2010)
(finding that applicant was deemed to have received the association's default decision that was properly served at his
CRD address); Rule 8210(d) supra note 4; Rule 9134 supra note 7.

¥ Ceballos does not dispute that he received FINRA's letters and had a continuing duty to read mail sent to him

at his CRD address. E.g., William T. Banning, Exchange Act Release No. 28588, 1990 SEC LEXIS 3453, at *4 &
n.7 (Dec. 22, 2004) (finding that an applicant who was no longer an associated person during the period at issue
nonetheless had a continuing duty to receive and read mail sent to his CRD address) (citation omitted).

16

Ceballos, who is pro se, failed to comply with a number of Rules of Practice in connection with the filing of
his application for review. Ceballos did not serve FINRA with a copy of his application for review as required by
Rule of Practice 420(c). 17 C.F.R. § 201.420(c). Nor did he file a certificate of service under Rule 15 1(d), or date
and sign the application for review under Rule 152(b). 17 C.F.R. §§ 201.151(d), 201.152(b). Although these

‘ : (continued...)




Ceballos did not seek permission to extend the thirty-day deadline under Rulc'420(b) and

offers no explanation for the delinquent appeal.'” Instead, he attached to his application for
review what he claims are copies of the documents FINRA requested. Those documents include
a letter to Ceballos from JP Morgan Chase Bank, dated March 2, 2012, that acknowledges that
the bank did not notify Ceballos about his low balances or insufficient funds "as quickly as
expected between October 25, 2010 and January 31, 2011," and certain checking account
statements, processed checks, and account transaction histories.'® But he fails to offer any reason
why he could not have provided FINRA with these documents prior to March 19, 2012, when the
bar from association with any FINRA member took effect.’® In any event, we cannot reasonably
construe Ceballos's belated attempt to.comply with FINRA's Rule 8210 requests as the kind of
circumstances required to justify an extension of the deadline for filing an appeal.?’ To do so
would undermine the important investor protections Rule 8210 is meant to safeguard.”

(...continued)

deficiencies provide an independent basis for rejecting his appeal, we have determined in our discretion to wajve
them in this instance.

7 See Jakubik, 2010 SEC LEXIS 1014, at *16 (finding no extraordinary circumstances where applicant failed to
explain why he waited nearly five years to file his application despite having received timely notice of NASD
action).

1 Ceballos's Application for Review at 2-21. Ceballos has not moved the Commission for leave to adduce this

additional evidence as required by Commission Rule of Practice 452, 17 C.F.R. § 201.452, which states that motions
for leave to adduce additional evidence "shall show with particularity that such additional evidence is material and
that there were reasonable grounds for failure to adduce such evidence préviously." FINRA states in its motion to
dismiss that Ceballos did not provide FINRA with this information before filing his application for review, but does
not state whether it objects to its admission. Ceballos has not explained why he did not introduce these documents
earlier or why they are material to our determination of whether there are extraordinary circumstances that warrant
accepting his untimely appeal. We decline to admit this new evidence.

Whatever difficulty Ceballos may have faced in responding to FINRA's deadlines—and, here, there is no

evidence that he had any difficulty—he should have should have “raised, discussed, and resolved [it] with the
[FINRA] staff in the cooperative spirit and prompt manner contemplated by the Rules.” Joseph Ricupero, Exchange
Act Release No. 62891, 2010 SEC LEXIS 2988, at *23 {Sept. 10, 2010) (citation omitted), petition for review
denied, 436 F. App'x 31 (2d Cir. 2011) (unpublished).

¥ See Robert M. Ryerson, Exchange Act Release No. 57839, 2008 SEC LEXIS 1153, at ¥14 (May 20, 2008)
(finding no extraordinary circumstances where, among other things, NASD "did not cause the fourteen-month delay
between the issuance of the [underlying] decision and the filing of the petition before [the Commission),” but rather
the delay "resulted from [applicant's] deliberate choice not to appeal"); ¢f. Pennmont Sec., 2010 SEC LEXIS 1353,
at *21 (finding no extraordinary circumstances where applicants elected to pursue objections in federal courts first).

*  See PAZ Sec, Inc., Exchange Act Release No. 57656, 2008 SEC LEXIS 820, at *12-13 (Apr. 11,2008)
(finding that delay and neglect by an associated person in responding to a Rule 8210 request "undermine the ability
of [FINRA] to conduct investigations and thereby protect the public interest"), petition denied, 566 F.3d 1172 (D.C.
Cir. 2009),

¢
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. B. Ceballos Did Not Exhaust His Administrative Remedies

Ceballos was also required to exhaust FINRA administrative remedies before seeking
relief from the Commission. We have emphasized that "[i]t is clearly proper to require that a
statutory right to review be exercised in an orderly fashion, and to specify procedural steps which
must be observed as a condition to securing review."*? On this basis, we repeatedly have held
that "we will not consider an application for review if the applicant failed to exhaust FINRA's
procedures for contesting the sanction at issue."?

As the Second Circuit has reasoned:

Were SRO members, or former SRO members, free to bring their SRO-related
grievances before the SEC without first exhausting SRO remedies, the self-
regulatory function of SROs could be compromised. Moreover, like other
administrative exhaustion requirements, the SEC's promotes the development of a
record in a forum particularly suited to-create it, upon which the Commission and,
subsequently, the courts can more effectively conduct their review. It also
provides SROs with the opportunity to correct their own errors prior to review by
the Commission. The SEC's exhaustion requirement thus promotes the efficient
resolution of disciplinary disputes between SROs and their members and is in

- harmony with Congress's delegation of authority to SROs to settle, in the first

. instance, disputes relating to their operations.** '

‘The December 15, 2011 notice of suspension stated that FINRA intended to suspend
Ceballos on January 9, 2012 unless he took corrective action by complying with the Rule 8210
requests. The notice also stated that, alternatively, he could request a hearing under Rule 9552(e),

“which would have stayed the effectiveness of the suspension under Rule 9559(c). But Ceballos
did not request a hearing and does not explain in the application for review why he failed to
exhaust the procedure FINRA afforded him.

2 MFS Sec. Corp., Exchange Act Release No. 47626, 2003 SEC LEXIS 789, at *22 & n.29 (Apr. 3, 2003) (citing
Royal Sec. Corp., Exchange Act Release No. 5 171, 36 SEC 275, 1955 SEC LEXIS 94, at *5 (May 20, 1955)), aff'd,
380 F.3d 611 (2d Cir. 2004). :

®  Eg.,Norman$ Chen, Exchange Act Release No. 65345, 2011 SEC LEXIS 3224, at *6, 11 (Sept. 16, 2011)
(dismissing applicant's appeal for failure to exhaust administrative remedies where FINRA barred applicant under
Rule 9552 for failing to respond to Rule 8210 information requests); see also Gregory S. Profeta, Exchange Act
Release No. 62055, 2010 SEC LEXIS 1563, at *5-8 (May 6, 2010) (same); Jeffrey A. King, Exchange Act Release
No. 52571, 2005 SEC LEXIS 25 16, at *8-10 (Oct. 7, 2005) (same); David 1. Cassuto, Exchange Act Release No.

- 48087, 2003 SEC LEXIS 1496, at *10-14 (June 25, 2003) (same); Gary A. Fox, Exchange Act Release No. 4651 1,
2002 SEC LEXIS 2381, at *3-6 (Sep. 18, 2002) (same); MFS Sec. Corp, 2003 SEC LEXIS 789, at ¥21-26 (refusing
to consider applicant's denial of access to services claim because applicant failed to exhaust New York Stock
Exchange's procedures).

. ™ MFS Sec. Corp. v. SEC, 380 F.3d 611, 62122 (2d Cir. 2004),




The December 15, 2011 notice further informed Ceballos that, after the suspension took
effect, he could request its termination based on full compliance. To the extent that Ceballos
intends for us to consider the documents he attached to his application for Commission review as
responsive to FINRA's Rule 8210 requests, we decline to do so. Rule 95 52(f) permits a
suspended individual to file with FINRA a written request for termination of the suspension on
the ground of full compliance with the notice of suspension. Rule 9552(h) provides thata *
suspended person who fails to request Jrom FINRA termination of the suspension within three
months of issuance of the original notice of suspension will be barred automatically. Thus,
FINRA rules required Ceballos to provide the documents to FINRA in the first instance. This
would have allowed FINRA to evaluate the sufficiency of Ceballos's response and provided a
record for us to review. We see no reason here to depart from our precedent requiring an
applicant for Commission review to exhaust his administrative remedies.

Accordingly, IT IS ORDERED that FINRA's motion to dismiss the applicatibn for
review filed by Julio C. Ceballos is GRANTED.

By the Commission.

Elizabeth M. Murphy
Secretary
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. : UNITED STATES OF AMERICA
Before the )
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 69021 / March 4, 2013

ADMINISTRATIVE PROCEEDING
File No. 3-15225

In the Matter of ORDER INSTITUTING PROCEEDINGS,
MAKING FINDINGS, AND REVOKING

Clean Power Technologies, Inc., REGISTRATION OF SECURITIES
" | PURSUANT TO SECTION 12(j) OF THE
Respondent. SECURITIES EXCHANGE ACT OF 1934

L
The Securities and Exchange Commission (“Commission™) deems it necessary
. and appropriate for the protection of investors that proceedings be, and hereby are,

instituted pursuant to Section 12(j) of the Securities Exchange Act of 1934 (“Exchange
Act”), against Clean Power Technologies, Inc. (“CPWE” or “Respondent™).

II.

In anticipation of the institution of these proceedings, CPWE has submitted an
Offer of Settlement (the “Offer”) which the Commission has determined to accept.
Solely for the purpose of these proceedings and any other proceedings brought by or on
behalf of the Commission, or to which the Commission is a party and without admitting
or denying the findings herein, except as to the Commission’s jurisdiction over it and the
subject matter of these proceedings, which are admitted, CPWE consents to the entry of
this Order Instituting Proceedings, Making Findings, and Revoking Registration of
Securities Pursuant to Section 12(j) of the Securities Exchange Act of 1934 (“Order™),
and to the findings as set forth below.

HI.
On the basis of this Order and the Respondent’s Offer, the Commission finds:
1. CPWE (CIK No. 1282387) is a Nevada corporation located in

Calgary, Alberta, Canada with a class of securities registered with the Commission
. under Exchange Act Section 12. As of September 20, 2012, the common stock of
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CPWE (symbol CPWE) was quoted on OTC Link (formerly “Pink Sheets™)
operated by OTC Markets Inc., had six market makers, and was eligible for the
“piggyback” exception of Exchange Act Rule 15¢2-11(£)(3).

2. CPWE has failed to comply with Exchange Act Section 13(a) and
Rules 13a-1 and 13a-13 thereunder because it has not filed any periodic reports
with the Commission since the period ended May 31, 2010.

1v.
Section 12(j) of the Exchange Act provides as follows:

The Commission is authorized, by order, as it deems necessary -or appropriate for
the protection of investors to deny, to suspend the effective date of, to suspend for a
period not exceeding twelve months, or to revoke the registration of a security, if
the Commission finds, on the record after notice and opportunity for hearing, that
the issuer of such security has failed to comply with any provision of this title or the
rules and regulations thereunder. No member of a national securities exchange,
broker, or dealer shall make use of the mails or any means or instrumentality of
interstate commerce to effect any transaction in, or to induce the purchase or sale
of, any security the registration of which has been and is suspended or revoked
pursuant to the preceding sentence.

. In view of the foregoing, the Commission deems it necessary and appropriate for
the protection of investors to impose the sanction specified in Respondent’s Offer.

Accordingly, it is hereby ORDERED, pursuant to Section 12(j) of the Exchange
Act, that registration of each class of CPWE’s securities registered pursuant to Section 12
of the Exchange Act be, and hereby is, revoked.

By the Commission.

Elizabeth M. Murphy
Secretary

-

By Jili M. Peterson
ssistant Secretary




o

UNITED STATES OF AMERICA
Before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 69022 / March 4,2013

ADMINISTRATIVE PROCEEDING
File No. 3-15226

In the Matter of ORDER INSTITUTING PROCEEDINGS,
MAKING FINDINGS, AND REVOKIN G
Maverick Oil and Gas, Inc., REGISTRATION OF SECURITIES
PURSUANT TO SECTION 12(j) OF THE
Respondent. SECURITIES EXCHANGE ACT OF 1934
I

The Securities and Exchange Commission (“Commission™) deems it necessary
and appropriate for the protection of investors that proceedings be, and hereby are,
instituted pursuant to Section 12(j) of the Securities Exchange Act of 1934 (*Exchange

~Act”), against Maverick 0Oil and Gas, Inc. (“MAVO” or “Respondent™).

1I.

In anticipation of the institution of these proceedings, MAVO has submitted an
Offer of Settlement (the “Offer”) which the Commission has determined to accept.
Solely for the purpose of these proceedings and any other proceedings brought by or on
behalf of the Commission, or to which the Commission is a party and without admitting
or denying the findings herein, except as to the Commission’s jurisdiction over it and the
subject matter of these proceedings, which are admitted, MAVO consents to the entry of

. this Order Instituting Proceedings, Making Findings, and Revoking Registration of

Securities Pursuant to Section 12(j) of the Securities Exchange Act of 1934 (“Order),
and to the findings as set forth below.

II1.

On the basis of this Order and the Respondent’s Offer, the Commission finds:

§ of 40




1. MAVO (CIK No. 11931 59) is a revoked Nevada corporation
located in Fort Lauderdale, Florida with a class of securities registered with the
Commission under Exchange Act Section 12. As of October 9, 2012, the common
stock of MAVO (symbol MAVO) was quoted on OTC Link (formerly “Pink
Sheets”) operated by OTC Markets Inc., had four market makers, and was eligible
for the “piggyback” exception of Exchange Act Rule 15¢2-1 HH(3).

2. MAVO has failed to comply with Exchange Act Section 13(a) and
Rules 13a-1 and 13a-13 thereunder because it has not filed any periodic reports
with the Commission since the period ended February 28, 2009.

Iv.
Section 12(j) of the Exchange Act provides as follows:

The Commission is authorized, by order, as it deems necessary or appropriate for
the protection of investors to den » to suspend the effective date of, to suspend for a
period not exceeding twelve months, or to revoke the registration of a security, if
the Commission finds, on the record after notice and opportunity for hearing, that
the issuer of such security has failed to comply with any provision of this title or the
rules and regulations thereunder. . No member of a national securities exchange,
“broker, or dealer shall make use of the mails or any means or instrumentality of
interstate commerce to effect any transaction in, or to induce the purchase or sale
of, any security the registration of which has been and is suspended or revoked
pursuant to the preceding sentence.

In view of the foregoing, the Commission deems it necessary and appropriate for
the protection of investors to impose the sanction specified in Respondent’s Offer.

Accordingly, it is hereby ORDERED, pursuant to Section 12(j) of the Exchange
Act, that registration of each class of MAVO’s securities registered pursuant to Section
12 of the Exchange Act be, and hereby is, revoked.

By the Commission.

Elizabeth M. Murphy
Secretary
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UNITED STATES OF AMERICA
Before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 69023 / March 4, 2013

ADMINISTRATIVE PROCEEDING
File No. 3-15227

In the Matter of ORDER INSTITUTING PROCEEDINGS,

MAKING FINDINGS, AND REVOKING
ATI Liquidating, Inc. REGISTRATION OF SECURITIES
(n/k/a Aviza Technology, Inec.), PURSUANT TO SECTION 12(j) OF THE

SECURITIES EXCHANGE ACT OF 1934
Respondent. _

L

The Securities and Exchange Commission (“Commission”) deems it necessary
and appropriate for the protection of investors that proceedings be, and hereby are,
instituted pursuant to Section 12(j) of the Securities Exchange Act of 1934 (“Exchange
Act”), against ATI Liquidating, Inc. (n/k/a Aviza Technology, Inc.) (“AVZAQ” or
“Respondent™).

IL.

In anticipation of the institution of these proceedings, AVZAQ has submitted an
Offer of Settlement (the “Offer”) which the Commission has determined to accept.
Solely for the purpose of these proceedings and any other proceedings brought by or on
behalf of the Commission, or to which the Commission is a party and without admitting
or denying the findings herein, except as to the Commission’s jurisdiction over it and the
subject matter of these proceedings, which are admitted, AVZAQ consents to the entry of
this Order Instituting Proceedings, Making Findings, and Revoking Registration of '
Securities Pursuant to Section 12(j) of the Securities Exchange Act of 1934 (“Order™),
and to the findings as set forth below. '

111
On the basis of this Order and the Respondent’s Offer, the Commission finds:
1. AVZAQ (CIK No. 1311396) is a Delaware corporation located in

Scotts Valley, California with a class of securities registered with the Commission
under Exchange Act Section 12. As of September 6, 2012, the common stock of

?Mﬁﬂ




AVZAQ was quoted on OTC Link (formerly "Pink Sheets") operated by OTC
Markets Inc., had seven market makers, and was eligible for the “piggyback”
exception of Exchange Act Rule 15¢2-11(£)(3). The Respondent filed a Chapter 11
bankruptcy proceeding on June 9, 2009, which was still pending as of September 6,
2012,

2. AVZAQ has failed to comply with Exchange Act Section 13(a)
and Rules 13a-1 and 13a-13 thereunder because it has not filed any periodic
reports with the Commission since the period ended December 26, 2008.

Iv.
Section 12(j) of the Exchange Act provides as follows:

The Commission is authorized, by order, as it deems necessary or appropriate for
the protection of investors to deny, to suspend the effective date of, to suspend for a
period not exceeding twelve months, or to revoke the registration of a security, if
the Commission finds, on the record after notice and opportunity for hearing, that
the issuer of such security has failed to comply with any provision of this title or the
rules and regulations thereunder. No member of a national securities exchange,
broker, or dealer shall make use of the mails or any means or instrumentality of
interstate commerce to effect any transaction in, or to induce the purchase or sale

, of, any security the registration of which has been and is suspended or revoked

. pursuant to the preceding sentence.

In view of the foregoing, the Commission deems it necessary and appropriate for
‘the protection of investors to impose the sanction specified in Respondent’s Offer.

Accordingly, it is hereby ORDERED, pursuant to Section 12(j) of the Exchange
Act, that registration of each class of AVZAQ’s securities registered pursuant to Section
12 of the Exchange Act be, and hereby is, revoked. '

By the Commission.

Elizabeth M. Murphy
Secretary

V. Peterson
ssistant Sec'retary
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UNITED STATES OF AMERICA
Before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934

Release No. 69024 / March 4, 2013

ADMINISTRATIVE PROCEEDING
File No. 3-15228

In the Matter of

Atlantic Southern Financial Group, Inc.,

ORDER INSTITUTING PROCEEDINGS,
MAKING FINDINGS, AND REVOKING
REGISTRATION OF SECURITIES
PURSUANT TO SECTION 12(j) OF THE

Respondent. SECURITIES EXCHANGE ACT OF 1934

I

The Securities and Exchange Commission (“Commission™) deems it necessary
and appropriate for the protection of investors that proceedings be, and hereby are,
instituted pursuant to Section 12(j) of the Securities Exchange Act of 1934 (“Exchange
Act”), against Atlantic Southern Financial Group, Inc. (*ASFN” or “Respondent™).

1I.

In anticipation of the institution of these proceedings, ASFN has submitted an
Offer of Settlement (the “Offer”) which the Commission has determined to accept.
Solely for the purpose of these proceedings and any other proceedings brought by or on
behalf of the Commission, or to which the Commission is a party and without admitting
or denying the findings herein, except as to the Commission’s jurisdiction over it and the
subject matter of these proceedings, which are admitted, ASFN consents to the entry of
this Order Instituting Proceedings, Making Findings, and Revoking Registration of
Securities Pursuant to Section 12(j) of the Securities Exchange Act of 1934 (“Order™),
and to the findings as set forth below.

IIL.
On the basis of this Order and the Respondent’s Offer, the Commission finds:
1. ASFN (CIK No. 1313730) is a Georgia corporation located in

Macon, Georgia with a class of securities registered with the Commission under
Exchange Act Section 12. As of September 5, 2012, the common stock of ASFN
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was quoted on OTC Link (formerly “Pink Sheets’) operated by OTC Markets Inc.
and was eligible for the “piggyback” exception of Exchange Act Rule 15¢2-

11{H3).

2. ASFN has failed to comply with Exchange Act Section 13(a) and
Rules 13a-1 and 13a-13 thereunder because it has not filed any periodic reports
with the Commission since the period ended September 30, 2010.

1v.
Section 12(j) of the Exchange Act provides as follows:

The Commission is authorized, by order, as it deems necessary or appropriate for
the protection of investors to deny, to suspend the effective date of, to suspend for a
period not exceeding twelve months, or to revoke the registration of a security, if
the Commission finds, on the record after notice and opportunity for hearing, that
the issuer of such security has failed to comply with any provision of this title or the
rules and regulations thereunder. No member of a national securities exchange,
broker, or dealer shall make use of the mails or any means or instrumentality of
interstate commerce to effect any transaction in, or to induce the purchase or sale
of, any security the registration of which has been and is suspended or revoked
pursuant to the preceding sentence.

In view of the foregoing, the Commission deems it necessary and appropriate for
the protectlon of investors to impose the sanction specified in Respondent’s Offer.

Accordingly, it is hereby ORDERED, pursua.nt to Section 12(j) of the Exchange
Act, that registration of each class of ASFN’s securities registered pursuant to Section 12
of the Exchange Act be, and hereby is, revoked.

By the Commission.

Elizabeth M. Murphy
Secretary

Fa




before the

. _ UNITED STATES OF AMERICA
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Rel. No. 69034 / March 4, 2013

Admin. Proc. File No. 3-14942

In the Matter of

SEI HOLDINGS, INC. (n/k/a STONELEIGH
REALTY INVESTORS, LLLP), et ai.

ORDER DISMISSING PROCEEDING WITH RESPECT TO SEI HOLDINGS, INC.

: On July 9, 2012, the Commission instituted an administrative proceeding against SEI
. Holdings, Inc. (n/k/a Stoneleigh Realty Investors, LLLP) and six other registrants under § 12(j) of
the Securities Exchange Act of 1934.' The Order Instituting Proceedings alleged that Stoneleigh
violated periodic reporting requirements and sought to suspend or revoke the registration of its
securities.

On September 10, 2012, the Division of Enforcement filed a motion to dismiss Stoneleigh
from this proceeding because, "contrary to the allegations in the Order Instituting Proceedings,
Stoneleigh has no registered class of securities under Exchange Act Section 12." The Division:
further states that, although Stoneleigh filed a registration statement under § 12(g) on July 8, 2005,
it effectively withdrew that registration statement by letter on August 15, 2005 ?

15U.8.C. § 78/(j). All ofthe other respondents’ registrations have been revoked as part of this proceeding. See
SEI Holdings Inc., Exchange Act Release No. 67642, 2012 WL 3277133, at *3 (Aug. 13, 2012).

: Stoneleigh submitted an untimely response to the Division's motion, which, in any event, does not address the
issues raised in the Division's motion and provides no basis to deny it.

/i S
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It is appropriate to grant the Division's motion because Stoneleigh currently does not have

registered securities and because revocation or suspension of registration is the only remedy
available in a proceeding instituted under Exchange Act § 12(j).?

Accordingly, it is ORDERED that this proceeding be, and it hereby is, dismissed with
respect to SEI Holdings, Inc. (n/k/a Stoneleigh Realty Investors, LLLP).

By the Commissjion.
uagudesh . Wephiy

Elizabeth M. Murphy
Secretary

3 See, e.g., Amstem Corp., Exchange Act Release No. 67104, 2012 WL 1980671 (June 4, 2012) (dismissing
proceeding where respondent filed a Form 15 after proceeding was instituted and therefore no longer had a class of
securities registered under § 12); BCI Telecom Holding, Inc., Exchange Act Release No. 62649, 2010 WL 3043630
(Aug. 4, 2010) (dismissing proceeding where unregistered issuer had been mistakenly confused with its registered
corporate affiliate).




UNITED STATES OF AMERICA
Before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 69051 / March 6, 2013

ADMINISTRATIVE PROCEEDING
File No. 3-15231

In the Matter of ORDER INSTITUTING PROCEEDINGS, MAKING

FINDINGS, AND REVOKING REGISTRATION OF
CYDE Liquidating Co., SECURITIES PURSUANT TO SECTION 12(j) OF

THE SECURITIES EXCHANGE ACT OF 1934
Respondent. "

L

-The Securities and Exchange Commission (“Commission™) deems it necessary and
appropriate for the protection of investors that proceedings be, and hereby are, instituted pursuant
to Section 12(j) of the Securities Exchange Act of 1934 (“Exchange Act™), against CYDE
Liquidating Co., successor by name change to CyberDefender Corporation (“CyberDefender” or
“Respondent™). -

II.

In anticipation of the institution of these proceedings, Respondent has submitted an Offer
of Settlement (the “Offer”) which the Commission has determined to accept. Solely for the
purpose of these proceedings and any other proceedings brought by or on behalf of the
Commission, or to which the Commission is a party and without admitting or denying the findings
herein, except as to the Commission’s jurisdiction over it and the subject matter of these
proceedings, Respondent consents to the entry of this Order Instituting Proceedings, Making
Findings, and Revoking Registration of Securities Pursuant to Section 12(j) of the Securities
Exchange Act of 1934 (“Order™), as set forth below.

HI.

On the basis of this Order and Respondent’s Offer, the Commission finds that:




2. .
. By: ym. Poa‘;zlé%cf

1. CyberDefender (CIX No. 1377720) is a Delaware corporation located in
Los Angeles, California. At all times relevant to this proceeding, the securities of
CyberDefender have been registered under Exchange Act Section 12(g). On February 23,
2012, the company filed a Chapter 11 petition in the U.S. Bankruptcy Court for the District
of Delaware, and the case was still pending as of August 24, 2012. As of September 5,
2012, the company’s stock (symbol “CYDEQ”) was quoted on OTC Link (previously,
“Pink Sheets”) operated by OTC Markets Group, Inc., had thirteen market makers, and was
eligible for the “piggyback” exception of Exchange Act Rule 15¢2-1 1H3).

2. CyberDefender has failed to comply with Exchange Act Section 13(a) and
Rules 13a-1 and 13a-13 thereunder because it has not filed any periodic reports since it
filed a Form 10-Q for the period ended September 30, 2011,

Iv.

. Section 12(j) of the Exchange Act provides as follows:

The Commission is authorized, by order, as it deems necessary or
appropriate for the protection of investors to deny, 10 suspend the
effective date of, to suspend for a period not exceeding twelve
months, or to revoke the registration of a security, if the
Commission finds, on the record after notice and opportunity for
hearing, that the issuer of such security has failed to comply with
any provision of this title or the rules and regulations thereunder.
No member of a national securities exchange, broker, or dealer shall
make use of the maiis or any means or instrumentality of interstate
commerce to effect any transaction in, or to induce the purchase or
sale of, any security the registration of which has been and is
suspended or revoked pursuant to the preceding sentence.

In view of the foregoing, the Commission finds that it is necessary and appropriate for the

protection of investors to impose the sanction specified in Respondent’s Offer.

Accordingly, it is hereby ORDERED, pursuant to Section 12(j) of the Exchange Act, that

Tegistration of each class of Respondent’s securities registered pursuant to Section 12 of the
Exchange Act be, and hereby is, revoked.

By the Commission,

Elizabeth M. Murphy
Secretary

7z

Deputy Secretary




UNITED STATES OF AMERICA
Before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 69056 / March 7, 2013

ADMINISTRATIVE PROCEEDING
File No. 3-14645

ORDER DIRECTING TRANSFER OF
In the Matter of REMAINING FUNDS TO THE UNITED
STATES TREASURY '
" FELTL & COMPANY, INC,,
Respondent.

On November 28, 2011, the Securities and Exchange Commission (“Commission”)
instituted settled administrative proceedings against Feltl & Company, Inc. (“Feltl”) for violating
Sections 2044, 206(2), 206(3), and 206(4) of the Investment Advisers Act of 1940, and Rules
204A-1 and 206(4)-7 thereunder (“Order”). Order Instituting Administrative and Cease-and-Desist
Proceedings Pursuant to Section 15(b)(4) of the Securities Exchange Act of 1934, Sections 203(e)
and 203(k) of the Investment Advisers Act of 1940 and Section 9(b) of the Investment Company
Act of 1940, Making Findings, and Imposing Remedial Sanctions and a Cease-and-Desist Order,
Exchange Act Rel. No. 65838 (November 28, 2011). The Commission ordered, among other
things, that Feltl deposit $142,527 in disgorgement into an escrow account for distribution
(“Disgorgement Fund™) to affected advisory clients as defined in the Order, and that Feltl be
 responsible for administering the Disgorgement Fund, including bearing all costs and complying
with all tax responsibilities associated with the distribution. If the total amount otherwise payable
to a client was less than the de minimus amount of $20.00, Feltl was to instead pay such amount to
the Commission for transfer to the United States Treasury. The Order also required that Feltl
submit to the Commission’s staff for its approval a final accounting and certification of the
disposition of the Disgorgement Fund. The Commission’s staff was to submit the final accounting
to the Commission for approval and request Commission approval to send any remaining amount to
the United States Treasury.

Felt] has completed its distributions to affected advisory clients. After the Order was
entered, Feltl calculated the total amounts due to each individual affected advisory client and
- determined that its total proposed payments were more than its total required disgorgement
amount. The staff did not object to Feltl voluntarily distributing its total proposed payments. Feltl
calculated the total amount due, excluding amounts deemed to be de minimus by the Order, and
determined that $143,397.75 should be distributed to 62 advisory clients. On January 17, 2012,

1
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Feltl made these distributions by crediting client accounts and issuing checks to other clients. By
May 25, 2012, all of the checks issued had been cashed. Felt] determined that a total de minimus
amount of $22.00 was due to two clients. On August 8, 2012, Feltl sent the $22.00 to the
Commission for transfer to the United States Treasury, and the Commission is in possession of
that amount,

Pursuant to the terms of the Order, Felt! submitted a certification and final accounting to
the Commission's staff. The final accounting, which was submitted to the Commission for
approval as required by Rule 1105(f) of the Commission’s Rules on Fair Fund and Disgorgement
Plans and as set forth in the Order, is approved. :

Accordingly, IT IS ORDERED that the remaining balance of $22.00 shall be transferred to
the United States Treasury.

By the Commission.

Elizabeth M. Murphy
Secretary

=%

By: Lynn M. Powaleki
Deputy Secretary




SECURITIES AND EXCHANGE COMMISSION
(Release No. 34-69060)

Order Granting a Temporary Exemption Pursuant to Section 36(a)(1) of the Securities Exchange
Act of 1934 from the Filing Deadline Specified in Rule 613(a)(1) of the Exchange Act

March 7, 2013

Rule 613(a)(1) of the Securities Exchange Act of 1934 (“Exchange Act™)' requires the
Financial Industry Regulatory Authority, Inc. (“FINRA™) and the seventeen registered national
securities exchanges (collectively, the “SROs”) to “jointly file on or before 270 days from the
date of publication of the Adopting Release [for Rule 613 of the Exchange Act®] in the Federal
~ Register a national market system plan to govern the creation, implementation, and maintenance

of a consolidated audit trail and central repository as required by [the rule].” The Adopting

Release for Rule 613 was published in the Federal Register on August 1, 2012, thus requiring
the national market system plan (the “NMS plan”) to be filed on or before April 28, 2013.'4 On
February 8, 2013, the Commission received a request from the SROs, pursuant to Rule 0-12
under the Exchange Act,’ that the Securities and Exchange Commission (“Commission™) grant a
temporary exemption under Section 36 of the Exchange Act,® from the deadline specified in Rule

613(a)(1) of the Exchange Act’ for submitting the NMS plan to the Commission.®

! 17 CFR 242.613(a)(1).
2 17 CFR 242.613.

3 Securities Exchange Act Release No. 67457 (July 18, 2012), 77 FR 45722 (August 1,
2012) (“Adopting Release™). :

4 April 28, 2013, is a Sunday. Therefore, in accordance with Rule 160(a) of the
Commission Rules of Practice, the deadline for filing the NMS plan is Monday, April 29,
2013. The SROs, however, had established an earlier deadline for the filing of the NMS
plan of Friday, April 26, 2013. '

3 17 CFR 240.0-12.
8 15 U.S.C. 78mm(a)(1).
7 17 CFR 242.613(a)(1).
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In the Request Letter, the SROs noted that Rule 613 requires that they include in the
NMS plan “cost estimates for the proposed solution, and a discussion of the costs and benefits of
alternative solutions considered but not proposed.”9 They also noted that Rule 613 requires that
the NMS plan include a discussion of “[t]he process by which the [SROs] solicited views of their
members and other appropriate parties regarding the creation, implementation, and maintenance
of the consolidated audit trail, a summary of the views of siuch members and other parties, and
how the [SROs] took such views into account in preparing the [NMS plan].”'®

In order to satisfy these requirements, the SROs believe that conducting a request for
proposal (“RFP”) process is necessary prior to filing an NMS plan. The SROs believe that such
a process will ensure that potential alternative solutions for creating the consolidated audit trail
can be presented to the SROs for their consideration, and will provide the SROs with information
necessary to prepare a detailed cost/benefit analysis as required by Rule 613. To ensure that the
RFP process is effective, the SROs believe the concepts that will be contained in the RFP should
be subject to public comment before the document is finalized and formally published. The
SROs believe that public comment will ensﬁre that the RFP addresses arcas of concerns to the
industry and the SROs, and will also provide potential bidders with information on the RFP prior
to its formal publication. To this end, the SROs published an RFP concept document on
December 5, 2012, and requested public feedback by January 18, 2013."

The SROs stated in their Request Letter that they do not believe that the 270-day time

period provided for in Rule 613(a)(1) provides sufficient time for the development of the RFP,

8 See Letter from Robert L.D. Colby, Chief Legal Officer, FINRA, to Elizabeth M.
Murphy, Secretary, Commission, dated February 7, 2013 (the “Request Letter”).

See Request Letter (quoting Adopting Release, supra 3, at 45725).
10 See Request Letter (quoting 17 CFR 242.613(a)(1)(xi))-

I See Request Letter.




formulation and submission of bids, and review and evaluation of such bids. The SROs also
stated that they believe additional time beyond the 270 days provided for in Rule 613(a)(1) is
necessary in order to provide sufficient time for effective consultation with and input from the
industry and the public on the proposed solution chosen by the SROs for the creation of the
consolidated audit trail at the conclusion of the RFP process and the NMS plan itself. The SROs
believe that such a comment process is necessary in order to gather information needed to
perform an effective cost/benefit analysis, including the estimated costs to broker-dealers and
other market participants of building the consolidated audit trail in accord with the proposed
solution, as well as to meaningfully assess and respond to the comments and draft the final NMS
plan for submission to the Commission.
In the Request Letter, the SROs provided the following estimated timeline, which is
based on their current expectation for conducting the RFP process and drafting the NMS plan:
e December 5, 2012: The SROs published an RFP concept document for comment -
e January 18, 2013: Deadline to submit comments on the RFP concept document
made publicly available (i.e., a 45-day comment period)
e February 2013: The SROs will publish the final RFP for bids
e March 2013: The SROs will solicit public comment on certain portions of the
draft NMS plan that are not dependent on the RFP process and can benefit from
public comment
o April 2013: Deadline for submitting bids in response to the REP

e July 2013: The SROs will select a proposed solution after reviewing and

evaluating the RFP bids




e August 2013: The SROs will solicit public comment on other specific portions
of the proposed NMS plan that the SROs believe can benefit from public
comment and that incorporate the RFP process and the proposed solution,
including soliciting estimates on industry costs

s Qctober 2013: Comments must be submitted on the proposed solution (i.e., a 60-
day comment period)

e December 6, 2013: The SROs file the proposed NMS plan with the Commission

For the reasons set forth above, the SROs stated that a temporary exemption from the
filing deadline until December 6, 2013 is “necessary to allow the SROs to conduct the thoughtful
and comprehensive analysis this important regulatory initiative deserves.”"* The SROs also
stated their belief that “the timeline outlined above will lead to a significantly better and more
informed process and, as a result, the proposed solution will be the result of a more meaningful
and careful analysis.”13

Section 36 of the Exchange Act'® authorizes the Commission, by rule, regulation, or
order, to exempt, either conditionally or unconditionally, any person, security, or transaction, or
any class or classes of persons, securities, or transactions, from any provision or provisions of the
Exchange Act or any rule or regulation thereunder, to the extent that such exemption is necessary
or appropriate in the public interest, and is consistent with the protection of investors.

After considering the SROs’ proposed process for developing the NMS plan, the
Commission finds that it is appropriate in the public interest, and is consistent with the protection

of investors, to grant the SROs a temporary exemption from the deadline for filing the NMS plan

12 See Request Letter.

13 &
14 15 U.S.C. 78mm.




contained in Rule 613(a)(1)"” until December 6, 2013. The Commission understands that the
creation of a consolidated audit trail is a significant undertaking and that a proposed NMS plan
must include detailed information and discussion about many things, including the methods for
reporting the required data; a detailed estimate of the costs to plan sponsors and to members of
the plan sponsors of creating, implementing, and maintaining the consolidated audit trail
(including issues relating to funding of the consolidated audit trail); an analysis of the impact on
competition, efficiency and capital formation of creating, implementing and maintaining the
NMS plan; and a discussion of any reasonable alternative approaches that the plan sponsors
considered including a description of any such alternative approach, the relative advantages and
disadvantages of each such alternative, including an assessment of the alternative’s costs and
benefits, and the basis upon which the plan sponsors selected the approach in the NMS Plan
submitted.’®

Additionally, given that the planned RFP process as described in the Request Letter is
expected to include multiple solicitations for public comment, the Commission believes that it is
appropriate in the public interest and consistent with the protection of investors to provide the
SROs with additional time. This additional time to complete the RFP process should allow the‘
SROs to engage in a more thoughtful and comprehensive process for the development of an
NMS plan. In this regard, the Commission notes that the additional time to solicit comment from
the industry and the public at certain key points in the development of the NMS plan could

identify issues that can be resolved earlier in the development of the consolidated audit trail and )

15 As noted above, the current deadline for submitting the NMS plan is April 29, 2013.
This deadline is calculated pursuant to Rule 613(a)(1) which requires the NMS plan to be
filed 270 days from the date of publication of the Adopting Release in the Federal
Register. See note 4, supra.

See Rule 613(a)(1).




. prior to filing the NMS plan with the Commission. In granting the SROs’ request, the
Commission expects the SROs to work diligently to adhere to tﬂe milestones specified by the
SROs in the Request Letter. The Commission also expects the SROs to utilize the additional
time to prepare a detailed and complete NMS plan for the Commission and the public to
consider.

Accordingly, IT IS HEREBY ORDERED, pursuant to Section 36 of the Exchange Act,'’
that the SROs are temporarily exempted from the deadline for submitting the NMS plan to
govern the creation, implementation, and maintenance of a consolidated audit trail and central
repository contained in Rule 613(a)(1) until December 6, 2013.

By the Commission.

. Elizabeth M. Murphy
Secretary

%Lﬂwa O‘w
By: Kevin M. 0O'Neill
Deputy Secretary

. 17 15 U.8.C. 78mm.




SECURITIES AND EXCHANGE COMMISSION
(Release No. 34-69062; File No. 4-631)

March 7, 2013
Joint Industry Plan; Notice of Filing of the Third Amendment to the National Market System
Plan to Address Extraordinary Market Volatility by BATS Exchange, Inc., BATS Y-Exchange,
Inc., Chicago Board Options Exchange, Incorporated, Chicago Stock Exchange, Inc., EDGA
. Exchange, Inc., EDGX Exchange, Inc., Financial Industry Regulatory Authority, Inc., NASDAQ
OMX BX, Inc., NASDAQ OMX PHLX LLC, The Nasdaq Stock Market LLC, National Stock
Exchange, Inc., New York Stock Exchange LLC, NYSE MKT LLC, and NYSE Arca, Inc.
Pursuant to Section 11A of the Securities Exchange Act of 1934 (“Act”)’ and Rule 608
thereunderz, notice is hereby given that, on February 21, 2013, NYSE Euronext, on behalf of
New York Stock Exchange LLC ("NYSE”), NYSE MKT LLC (“NYSE MKT"), and NYSE
Arca, Inc. (“NYSE Arca”), and the following parties to the National Market System Plan: BATS
Exchange, Inc., BATS Y-Exchange, Inc., Chicago Board Options Exchange, Incorporated,
Chicago Stock Exchange, Inc., EDGA Exchange, Inc., EDGX Exchange, Inc., Financial Industry
Regulatory Authority, Inc., NASDAQ OMX BX, Inc., NASDAQ OMX PHLX LLC, the Nasdaq
Stock Market LLC, and National Stock Exchange, Inc. (collectively with NYSE, NYSE MKT,
and NYSE Arca, the “Participants™), filed with the Securities and Exchange Commission (the
“Commission”) a proposal to amend the Plan to Address Extraordinary Market Volatility
(“Plan™).” The proposal represents the third amendment to the Plan (“Third Amendment™), and
reflects changes unanimously approved by the Participants. The Third Amendment to the Plan

proposes to amend the Plan to provide that odd-lot sized transactions will not be exempt from the

Plan and proposes to make a clarifying technical change. A copy of the Plan, as proposed to be

‘ 15 U.S.€. 78k-1.
2 17 CFR 242.608.

3 See Letter from Janet M. McGinness, Executive Vice President & Corporate Secretary,

NYSE Euronext, to Elizabeth M. Murphy, Secretary, Commission, dated February 19,

2013 (*Transmittal Letter”).




amended, is attached as Exhibit A hereto. The Commission is publishing this notice to solicit
comments from interested persons on the Third Amendment to the Plan.

L Rule 608(a) of Regulation NMS

A. Purpose of the Plan

The Participants filed the Plan in order to create a market-wide limit up-limit down
| mechanism that is intended to address extraordinary market volatility in “NMS Stocks,” as
defined in Rule 600(b)(47) of Regulation NMS under the Act.* The Plan éets forth procedures
that provide for market-wide limit up-limit down requirements that would be designed to prevent
trades in individual NMS Stocks from occurring outside of the specified Price Bands.® These
limit up-limit down requirements would be coupled with Trading Pauses, as defined in Section
I(Y) of the Plan, to accommodate more fundamental price moves (as opposed to erroneous trades
or momentary gaps in liquidity).

As set forth in Section V of the Plan, the price bands would consist of a Lower Price
Band and an Upper Price Band for each NMS Stock.® The price bands would be calculated by
the Securities Information Processors (“SIPs” or “Processors™) responsible for consolidation of
information for an NMS Stock pursuant to Rule 603(b) of Regulation NMS under the Act.’
Those price bands would be based on a Reference Price® for each NMS Stock that equals the
arithmetic mean price of Eligible Reported Transactions for the NMS Stock over the

immediately preceding five-minute period. The price bands for an NMS Stock would be

4 17 CFR 242.600(b)}(47). See also Section I(H) of the Plan.
See Section V of the Plan.

Capitalized terms used herein but not otherwise defined shall have the meaning ascribed
to such terms in the Plan. See Exhibit A, infra.

7 17 CFR 242.603(b). The Plan refers to this entity as the Processor.
8 See Section I(T) of the Plan.




calculated by applying the Percentage Parameter for such NMS Stock to the Reference Price,
with the Lower Price Band being a Percentage Parameter’ below the Reference Price, and the
Upper Price Band being a Percentage Parameter above the Reference Price. Between 9:30 a.m.
and 9:45 a.m. ET and 3:35 p.m. and 4:00 p.m. ET, the price bands would be calculated by
applying double the Percentage Parameters.

The Processors would also calculate a Pro-Forma Reference Price for each NMS Stock
on a continuous basis during Regular Trading Hours. If a Pro-Forma Reference Price did not
rﬁove by one percent or more from the Reference Pricé in effect, no new price bands would be
disseminated, and the current Reference Price would remain the effective Reference Price. If the
Pro-Forma Reference Price moved by one percent or more ﬁoﬁ the Reference Price in effect, the
Pro-Forma Reference Price would become the ReferencelPrice, and the Processors would
disseminate new price bands based on the new Reference Price. Each new Reference Price

would remain in effect for at least 30 seconds.

As initially proposed by the Participants, the Percentage Parameters for Tier ]| NMS
Stocks (i.e., stocks in the S&P 500 Index or Russell 1000 Index and certain ETPs) with a
Reference Price of $1.00 or more would be five percent and less than $1.00 would be the
lesser of (a) $0.15 or (b) 75 percent. The Percentage Parameters for Tier 2 NMS Stocks
(Le., all NMS Stocks other than those in Tier 1) with a Reference Price of $1.00 or more
would be 10 percent and less than $1.00 would be the lesser of (a) $0.15 or (b) 75
percent. The Percentage Parameters for a Tier 2 NMS Stock that is a leveraged ETP
would be the applicable Percentage Parameter set forth above multiplied by the leverage
ratio of such product. On May 24, 2012, the Participants amended the Plan to create a
20% price band for Tier 1 and Tier 2 stocks with a Reference Price of $0.75 or more and
up to and including $3.00. The Percentage Parameter for stocks with a Reference Price
below $0.75 would be the lesser of (a) $0.15 or (b) 75 percent. See Letter from Janet M.
McGinness, Senior Vice President, Legal and Corporate Secretary, NYSE Euronext, to
Elizabeth M. Murphy, Secretary, Commission, dated May 24, 2012 (“First
Amendment™). _




When one side of the market for an individual security is outside the applicable price

band, the Processors would be required to disseminate such National Best Bid'® or National Best

Offer'! with an appropriate flag identifying it as non-executable. When the other side of the

market reaches the applicable price band, the market for an individual security would enter a

Limit State,'? and the Processors would be required to disseminate such National Best Offer or

National Best Bid with an appropriate flag identifying it as a Limit State Quotation.” All trading

would immediately enter a Limit State if the National Best Offer equals the Lower Limit Band

and does not cross the National Best Bid, or the National Best Bid equals the Upper Limit Band

and does not cross the National Best Offer. Trading for an NMS Stock would exit a Limit State

if, within 15 seconds of entering the Limit State, all Limit State Quotations were executed or

canceled in their entirety. If the market did not exit a Limit State within 15 seconds, then the

Primary Listing Exchange would declare a five-minute trading pause, which would be applicable

to all markets trading the security.

These limit up-limit down requirements would be coupled with trading pauses'® to

accommodate more fundamental price moves (as opposed to erroneous trades or momentary

gaps in liquidity). As set forth in more detail in the Plan, all trading centers’” in NM$ Stocks,

17 CFR 242.600(b)(42). See also Section I{G) of the Plan.
1d.

A stock enters the Limit State if the National Best Offer equals the Lower Price Band and
does not cross the National Best Bid, or the National Best Bid equals the Upper Price
Band and does not cross the National Best Offer. See Section VI(B) of the Plan.

See Section I{(D) of the Plan.

The primary listing market would declare a trading pause in an NMS Stock; upon
notification by the primary listing market, the Processor would disseminate this
mformation to the public. No trades in that NMS Stock could occur during the trading
pause, but all bids and offers may be displayed. See Section VII(A) of the Plan.

As defined in Section I(X) of the Plan, a trading center shall have the meaning provided
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including both those operated by Participants and those operated by members of Participants,
would be required to establish, maintain, and enforce written policies and procedures that are
reasonably designed to comply with the limit up-limit down and trading pause requirements
specified in the Plan.

Under the Plan, all trading centers would be required to establish, maintain, and enforce
written policies and procedures reasonably designed to prevent the display of offers below the
Lower Price Band and bids above the Upper Price Band for an NMS Stock. The Processors
would disseminate an offer below the Lower Price Band or bid above the Upper Price Band that
nevertheless inadvertently may be submitted despite such reasonable policies and procedures, but
with an appropriate flag identifying it as non-executable; such bid or offer would not be included
in National Best Bid or National Best Offer calculations. In addition, all trading centers would
be required to develop, maintain, and eﬁforoe policies and procedures reasonably designed to
prevent trades at prices outside the price bands, with the exception of single-priced opening,
reopening, and closing transactions on the Primary Listing Exchange.

As stated by the Participants in the Plan, the limit up-limit down mechanism is intended
to reduce the negative impacts of sudden, unanticipated price movements in NMS Stocks,'®
thereby protecting investors and promoting a fair and orderly market.!” In particular, the Plan is
designed to address the type of sudden price movements that the market experienced on the

afternoon of May 6, 2010.'8

in Rule 600(b)(78) of Regulation NMS under the Act.
16 17 CFR 242.600(b)(47).
See Transmittal Letter, supra note 3.

The limit up-limit down mechanism set forth in the Plan would replace the existing
single-stock circuit breaker pilot. See e.g., Securities Exchange Act Release Nos. 62251
(June 10, 2010), 75 FR 34183 (June 16, 2010) (SR-FINRA-2010-025); 62883 (September
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. The following summarizes the Third Amendment to the Plan and the rationale behind
those changes:

¢ Amending Section VLA.1 of the Plan to clarify that odd-lot sized transactions are not
exempt from the Plan. The Participants believe that odd-lot sized transactions should
benefit from the protections of the Plan.

¢ Amending Section VIILA.3 of the Plan to clarify that no Price Bands shall be calculated
and disseminated and therefore trading shall not enter a Limit State less than 30 minutes
before the end of Regular Trading Hours. The proposed change is designed to reduce
confusion by correcting language in the Plan.

B. Governing or Constitfuent Pocuments

The governing documents of the Processor, as defined in Section I(P) of the Plan, will not
. be affected by the Plan, but once the Plan is mmplemented, the Processor’s obligations will

change, as set forth in detail in the Plan. In particular, as set forth in Section V of the Plan, the
Processor will be résponsible for calculating and disseminating Price Bands during Regular
Trading Hours, as defined in Section I(R) of the Plan. Each Participant would take such actions
as are necessary and appropriate as a party to the Market Data Plans, as defined in Section I(F) of
the Plan, to cause and enable the Processor for each NMS_ Stock to fulfill the fu_nc_tions set forth
in the Plan.

C. Implementation of Plan

The initial date of the Plan operations will be April 8, 2013.

D. Development and Implementation Phases

. 10, 2010), 75 FR 56608 (September 16, 2010) (SR-FINRA-2010-033).
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The Plan will be implemented as a one-year pilot program in two Phases, consistent with
Section VIII of the Plan: Phase I of Plan implementation will begin on the initial date of Plan
operations, in select symbols, with full Phase I of the Plan implementation completed three
months after the initial date of Plan operations, or such earlier date as may be announced by the
Processor with at least 30 days notice; Phase II of Plan will commence six ménths after the
initial date of the Plan or such earlier date as may be announced by the Processor with at least 30
days notice. The Participants proposed that Phase II of the Plan will begin on the first Monday
after the six months after the initial date of the Plan, or if an earlier date is determined, Phase I1
will begin on 2 Monday.

At the beginning of Phase I, the Plan shall apply to select symbols from the Tier 1 NMS
Stocks identified in Appendix A of the Plan. During full Phase I implementation, the Plan shall
apply to all Tier | NMS Stocks, as defined in Appendix A of the Plan, and the first price bands
shall be calculated and disseminated as specified in Section V(A) of the Plan. In Phase 11, the
Plan shall fully apply to all NMS Stocks. |

Phase I and Phase 1l of the Plan may each be rolled out to applicable NMS Stocks over a
period not to exceed two weeks.. Any such roll-out period will be made available in advance of
the implementation dates for Phases I and 11 of the Plan via the Participants’ websites and trader
updates, as applicable.

E. Analysis of Impact on Competition

“The Participants do not believe that the Plan imposes any burden on competition that is

not necessary or appropriate in furtherance of the purposes of the Act. The Participants also do




. not believe that the Plan introduces terms that are unreasonably discriminatory for the purposes
of Section 11A(c)(1}D) of the Act."

F. Written Understanding or Agreements relating to Interpretation of, or
Partictpation in, Plan

The Participants state that they have no written understandings or agreements relating to
interpretation of the Plan. Section II(C) of the Plan sets forth how any entity registered as a
national securities exchange or national securities association may become a Participant.

G. Approval of Amendment of the Plan

Each of the Plan’s Participants has executed a written amended Plan.

H. Terms and Conditions of Access

Section H(C) of the Plan provides that any entity registered as a national securities
exchange or national securities association under the Act may become a Participant by: (1)
. becoming a participant in the applicable Market Data Plans, as defined in Section I(F) of the
Plan; (2) executing a copy of the Plan, as then in effect; t3) providing each then-current
Participant with a copy of such executed Plan; and (4) effecting an amendment to the Plan as

specified in Section I1I(B) of the Plan.

L. Method of Determination and Imposition, and Amount of, Fees and Charges
Not applicable.
J. Method and Frequency of Processor Evaluation

Not applicable.

K. Dispute Resolution

The Plan does not include specific provisions regarding resolution of disputes between or

among Participants. Section III{(C) of the Plan provides for each Participant to desi gnate an

. 19 15 U.S.C. 78k-1(c}1)}D).




individual to represent the Participant as a member of an Operating Committee.”® No later than
the initial date of the Plan, the Operating Committee would be required to designate one member
of the Operating Committee to act as the Chair of the Operating Coromittee. The Operating
Committee shall monitor the procedures established pursuanf to the Plan and advise the
Participants with respect to any deficiencies, problems, or recommendations as the Operating
Committee may deem appropriate. Any recommendation for an amendment to the Plan from the
Operating Committee that receives an affirmative vote of at least two-thirds of the Participants,
but is less than unanimous, shall be submitted to the Commission as a request for an amendment
to the Plan initiated by the Commission under Rule 608 of Regulation NMS under the Act.?'

I. Solicitatien of Comments

Interested persons are invited to submit written data, views, and arguments concerning
the foregoing, including whether the Third Amendment to the Plan is consistent with the Act.
Comments may be submitted by any of the following methods:

Electronic comments:

e Use the Commission’s Internet comment form (http://www sec. gov/rules/sro.shtml); or

» Send an e-mail to rule-comments(@sec.gov. Please include File Number 4-631 on the

subject line.

Paper comments:

* Send paper comments in triplicate to Elizabeth M. Murphy, Secretary, Securities and
Exchange Commission, 100 F Street, NE, Washington, DC 20549-1090.

All submissions should refer to File Number 4-631. This file number should be included on the

20 See Section I(J) of the Plan.

2 17 CFR 242.608.




-

subject line if e-mail is used. To help the Commission process and review your comments more
efficiently, please use only one method. The Commission will post all comments on the

Commission’s Internet website (http:/www.sec.gov/rules/sro.shtml). Copies of the submission,

all subsequent amendments, all written statements with respect to the Third Amendment to the

~ Plan that are filed with the Commission, and all written communications relating to the Third
Amendment to the Plan between the Commission anci any person, other than those _that may be
withheld from the public in accordance with the provisions of 5 U.S.C. 552, will be available for
website viewing and printing in the Commission’s Public Reference Room, 100 F Street, NE,
Washington, DC 20549 on official business days between 10:00 a.m. and 3:00 p.m. Copies of
the filing will also be available for inspection and copying at the Participants’ principal offices.
All comments received will be posted without change; the Commission does not edit personal
identifying information from submissions. You should submit only information that you wish to
make available publicly. All submissions should refer to File Number 4-631 and should be

submitted on or before [insert date 21 days from publication in the Federal Register].

By the Commission.
Ko M. NI

Kevin M. O’Neill
Deputy Secretary
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EXHIBIT A

Proposed new language is italicized; proposed deletions are in [brackets].

PLAN TO ADDRESS EXTRAORDINARY MARKET VOLATILITY
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Preamble

The Participants submit to the SEC this Plan establishing procedures to address
extraordinary volatility in NMS Stocks. The procedures provide for market-wide limit up-limit
down requirements that prevent trades in individual NMS Stocks from occurring outside of the
specified Price Bands. These limit up-limit down requirements are coupled with Trading Pauses
to accommodate more fundamental price moves. The Plan procedures are designed, among
other things, to protect investors and promote fair and orderly markets. The Participants
devéloped this Plan pursuant to Rule 608(a)(3) of Regulation NMS under the Exchange Act,
which authorizes the Participants to act jointly in preparing, filing, and implementing national

market system plans.




L Definitions

(A)  “Eligible Reported Transactions” shall have the meaning prescribed by the
Operating Committee and shall generally mean transactions that are eligible to update the last
sale price of an NMS Stock.

(B)  “Exchange Act” means the Securities Exchange Act of 1934, as amended.

(©) “Limit State” shall have the meaning provided in Section VI of the Plan.

(D) “Limit State Quotation™ shall have the meaning provided in Section VI of the
Plan.

(E}  “Lower Price Band” shall have the meaning provided in Section V of the Plan.

(F) “Market Data Plans™ shall mean the effective national market system plans
through which the Participants act jointly to disseminate consolidated information in compliance
with Rule 603(b) of Regulation NMS under the Exchange Act.

(G)  “National Best Bid” and “National Best Offer” shall have the meaning provided
in Rule 600(b}(42) of Regulation NMS under thé Exchange Act.

(H)  “NMS Stock” shall have the meaning provided in Rule 600(b)(47) of Regulation
NMS under the Exchange Act.

D “Opening Price” shall mean the price of a transaction that opens trading on the
Primary Listing Exchange, or, if the Primary Listing Exchange opens with quotations, the
midpoint of those quotations.

J) “Operating Committee” shall have the meaning provided in Section LII{C) of the
Plan.

(K)  “Participant” means a party to the Plan.




. ~

(L) “Plan” means the plan set forth in this inétrument, as amended from time to time
in accordance with its provisions.

(M) “Percentage Parameter” shall mean the percentages for each tier of NMS Stocks
set forth in Appendix A of the Plan.

(N)  “Price Bands” shall have the meaning provided in Section V of the Plan.

(O)  “Primary Listing Exchange” shall mean the Participant on which an NMS Stock is
listed. If an NMS Stock is listed on more than one Participant, the Participant on which the NMS
Stock has been listed the longest shall be the Primary Listing Exchange.

(P} “Processor” shall mean the single plan processor responsible for the consolidation
of information for an NMS Stock pursuant to Rule 603(b) of Regulation NMS under the
Exchange Act.

(Q)  “Pro-Forma Reference Price” shall have the r‘neaning provided in Section V(A)(2)
of the Plan.

~(R)  “Regular Trading Hours” shall have the meaning provided in Rule 600(b)(64) of
Regulation NMS under the Exchange Act. For purposes of the Plan, Regular Trading Hours can
end carlier than 4:00 p.m. ET in the case of an early scheduled close.

(8)  “Regulatory Halt” shall have the meaning specified in the Market Data Plans.

(T)  “Reference Price” shall have the meaning provided in Section V of the Plan.

(U)  “Reopening Price” shall mean the price of a transaction that reopens trading on
the Primary Listing Exchange following a Trading Pause or a Regulatory Halt, or, if the Primary
Listing Exchange reopens with quotations, the midpoint of those quotations.

(V) “SEC” shall mean the United States Securities and Exchange Commission.




(W) “Straddle State” shall have the meaning provided in Section VII{A)2) of the
Plan. |

(X)  “Trading center” shall have the meaning provided in Ruie 600(b)(78) of
Regulation NMS under the Exchange Act.

(Y)  “Trading Pause” shall have the meaning provided in Section VII of the Plan.

(Z)  “Upper Price Band” shall have the meaning provided in Section V of the Plan.
I1. Parties

(A)  List of Parties

The parties to the Plan are as follows:

(1) BATS Exchange, Inc.
8050 Marshall Drive
Lenexa, Kansas 66214

(2) BATS Y-Exchange, Inc.
8050 Marshall Drive
Lenexa, Kansas 66214

(3) Chicago Board Options Exchange, Incorporated
400 South LaSalle Street
Chicago, Illinois 60605

(4) Chicago Stock Exchange, Inc.
440 South LaSalle Street
Chicago, Illinois 60605

(5) EDGA Exchange, Inc.
545 Washington Boulevard
Sixth Floor
Jersey City, NJ 07310

(6) EDGX Exchange, Inc.
545 Washington Boulevard
Sixth Floor
Jersey City, NJ 07310

(7) Financial Industry Regulatory Authority, Inc.
1735 K Street, NW




Washington, DC 20006

(8) NASDAQ OMX BX, Inc.
One Liberty Plaza
New York, New York 10006

(9) NASDAQ OMX PHLX LLC
1900 Market Street
Philadelphia, Pennsylvania 19103

(10)  The Nasdaq Stock Market LLC
I Liberty Plaza
165 Broadway
New York, NY 10006

(11)  National Stock Exchange, Inc.
101 Hudson, Suite 1200
Jersey City, NJ 07302

(12) New York Stock Exchange LLC
11 Wall Street
New York, New York 10005

(13) NYSEMKTLLC
20 Broad Street
New York, New York 10005

(14) NYSE Arca, Inc. ‘
100 South Wacker Drive
Suite 1800
Chicago, IL 60606

(B)  Compliance Undertaking

By subscribing to and submitting the Plan for approval by the SEC, each Participant
agrees to comply with and to enforce compliance, as required by Rule 608(c) of Regulation NMS
under the Exchange Act, by its members with the provisions of the Plan. To this end, each
Participant shall adopt a rule requiﬂné compliance by its members with the provisions of the

Plan, and each Participant shall take such actions as are necessary and appropriate as a




participant of the Market Data Plans to cause and enable the Processor for each NMS Stock to
fulfill the functions set forth in this Plan.

(C) New Participants

The Participants agree that any entity registered as a national securities exchange or
national securities association under the Exchange Act may become a Participant by: (1)
becoming a participant in the applicable Market Data Plans; (2) executing a copy of the Plan, as
then in effect; (3) providing each then-current Participant with a copy of such executed Plan; and
(4) effecting an amendment to the Plan as specified in Section III(B) of the Plan.

(D)  Advisory Committee

(1) Formation. Notwithstandin.g other provisions of this Plan, an Advisory
Committee to the Plan shall be formed and shall function in accordance with the provisions set
forth in this section.

(2) Composition. Members of the Advisory Committee shall be selected for two-year
terms as follows:

(A) Advisory Committee Selections. By affirmative vote of a majority of the

Participants, the Participants shall select at least one representatives from each of the following
categories to be members of the Advisory Committee: (1) a broker-dealer with a substantial retail
investor customer base; (2) a broker-dealer with a substantial institutional investor customer
base; (3) an alternative trading system; (4) a broker-dealer that primarily engages in trading for
its own account; and (5) an investor.

3) Function. Members of the Advisory Committee shall have the right to submit

their views to the Operating Committee on Plan matters, prior to a decision by the Operating




Committee on such matters. Such matters shall include, but not be limited to, proposed material
amendments to the Plan,

(4) - Meetings and Information. Members of the Advisory Committee shall have the

right to attend meetings of the Operating Committee and to receive any information concerning
Plan matters; provided, however, that the Operating Committee may meet in executive session if,
by affirmative vote of a majority of the Participants, the Operating Committee determines that an
item of Plan business requires confidential treatment.

Il Amendments to Plan

(A)  General Amendments

Except with respect to the addition of new Participants to the Plan, any proposed change
in, addition to, or deletion from the Plan shall be effected by means of a written amendment to
the Plan that: (1) sets forth the change, addition, or deletion; (2) is executed on behalf of each
Participant; and, (3) is approved by the SEC pursuant to Rule 608 of Regulation NMS under the
Exchange Act, or otherwise becomes effective under Rule 608 of Regulation NMS under the
Exchange Act.

(B) New Participants

With respect to new Participants, an amendment to the Plan may be effected by the new
national securities exchange or national securities association executing a copy of the Plan, as
then in effect (with the only changes being the addition of the new Participant’s name in Section
II(A) of the Plan) and submitting such executed Plan to the SEC for approval. The amendment
shall be effective when it is approved by the SEC in accordance with Rule 608 of Regulation
NMS under the Exchange Act or otherwise becomes effective pursuant to Rule 608 of

Regulation NMS under the Exchange Act.




(C) Operating Committee

(1)  Each Participant shall select from its staff oﬁe individual to represent the
Participant as a member of an Operating Committee, together with a substitute for such
individual. The substitute may participate in deliberations of the Operating Committee and shall
be considered a voting member thereof only in the absence of the primary represent.ative. Each
Participant shall have one vote on all matters considered by the Operating Committee. No later
than the initial date of Plan operations, the Operating Committee shall designate one member of
the Operating Committee to act as the Chair of the Operating Committee.

(2) The Operating Committee shall monitor the procedures established pursuant to
this Plan and advise the Participants with respect to any deficiencies, problems, or
recommendations as the Operating Committee may deem appropriate. The Operating
Committee shall establish specifications and procedures for the implementation and operation of
the Plan that are consistent with the provisions of this Plan and the Appendixes thereto. With
respect to matters in this paragraph, Operating Committee decisions shall be approved by a
simple majority vote.

3) Any recommendation for an amendment to the Plan from the Operating
Committee that receives an affirmative vote of at least two-thirds of the Participants, but is less
than unanimous, shall be submitted to the SEC as a request for an amendment to the Plan
initiated by the Commission under Rule 608 of Regulation NMS.

Iv. Trading Center Policies and Procedures

‘All trading centers in NMS Stocks, including both those operated by Participants and
those operated by members of Participants, shall establish, maintain, and enforce written policies

and procedures that are reasonably designed to comply with the limit up - limit down




requirements specified in Sections VI of the Plan, and to comply with the Trading Pauses
specified in Section VII of the Plan.
V. Price Bands

(A)  Calculation and Dissemination of Price Bands

(1) The Processor for each NMS stock shall calculate and disseminate to the public a
Lower Price Band and an Upper Price Band during Regular Tradir_lg Hours for such NMS Stock.
The Price Bands shall be based on a Reference Price for each NMS Stock that equals the
arithmetic mean price of Eligible Reported Transactions for the NMS stock over the immediately
preceding five-minute period (except for periods following openings and reopenings, which are
addressed below). If no Eligible Reported Transactions for the NMS Stock have occurred over
the immediately preceding five-minute period, the previous Reference Price shall remain in
effect. The Price Bands for an NMS Stock shall be calculated by applying the Percentage
Parameter for such NMS Stock to the Reference Price, with the Lower Price Band being a
Percentage Parameter below the Reference Price, and the Upper Price Band being a Percentage
Parameter above the Reference Price. The Price Bands shall be caiculated during Regular
Trading Hours. Between 9:30 a.m. and 9:45 am. ET, and 3:35 p.m. and 4:00 p.m. ET, or in the
case of an early scheduled close, during the last 25 minutes of trading before the early scheduled
close, the Price Bands shall be calculated by applying double the Percentage Parameters set forth
in Appendix A. If a Reopening Price does not occur within ten minutes after tﬁe beginning of a
Trading Pause, the Price Band, for the first 30 seconds following the reopening after tflat Trading
Pause, shall be calculated by applying triple the Percentage Parameters set forth in Appendix A.

2) The Processor shall calculate a Pro-Forma Reference Price on a continuous basis

during Regular Trading Hours, as specified in Section V(A)(1) of the Plan. If a Pro-Forma




Reference Price has not moved by 1% or more from the Reference Price currently in effect, no
new Price Bands shall be disseminated, and the current Referénce Price shall remain the
effective Reference Price. When the Pro-Forma Reference Price has moved by 1% or more from
the Reference Price currently in effect, the Pro-Forma Reference Price shall become the
Reference Price, and the Processor shall disseminate new Price Bands based on the new
Reference Price; provided, however, that each new Reference Price shall remain in effect for at

least 30 seconds.

(B) Openings

(1)  Except when a Regulatory Halt is in effect at the start of Regular Trading Hours,
the first Reference Price for a trading day shall be the Opening Price on the Primary Listing
Exchange in an NMS Stock if such Opening Price occurs less than five minutes after the start of
Regular Trading Hours. During the period less than five minutes after the Opening Price, a Pro- _
Forma Reference Price shall be updated on a continuous basis to be the arithmetic mean price of
Eligible Reported Transactions for the NMS Stock during the period following the Openi_ng
Price (including the Opening Price), and if it differs from the current Reference Price by 1% or
more shall become the new Reference Price, except' that a new Reference Price shall remain in
effect for at least 30 seconds. Subseqﬁent Reference Prices shall be calculated as specified in
Section V(A) of the Plan.

(2)  Ifthe Opening Price on the Primary Listing Exchange in an NMS Stock does not
occur within five minutes after the start of Regular Trading Hours, the first Reference Price for a
trading day shall be the arithmetic mean price .of Eligible Reported Transactions for the NMS
- Stock over the preceding five minute time period, and subsequent Reference Prices shall be |

calculated as specified in Section V(A) of the Plan.




(C)  Reopenings

(1) Foliowing a Trading Pause in an NMS Stock, and if the Primary Listing Exchange
has not declared a Regulatory Halt, the next Reference Price shall be the Reopening Price on the
Primary Listing Exchange if such Reopening Price occurs within ten minutes after the beginning
of the Trading Pause, and subsequent Reference Prices shall be determined in the manner
prescribed for normal oﬁenings, as specified in Section V(B)(1) of the Plan. If such Reopening
Price does not occur within ten minutes after the beginning of the Trading Pause, the first
Reference Price following the Trading Pause shall be equal to the last effective Reference Price
before the Trading Pause. Subsequent Reference Prices shall be calculated as specified in
Section V(A) of the Plan.

(2) Following a Regulatory Halt, the next Reference Price shall be the Opening or
Reopening Price on the Primary Listing Exchange if such Opening or Reopening Price occurs
within five minutes after the end of the Regulatory Halt, and subsequent Reference Prices shall
be determined in the manner prescn‘beél for normal openings, as specified in Section V(B)(1) of
the Plan. If such Opening or Reopening Price has not occurred within five minutes after the end
of the Regulatory Halt, the Reference Price shall be c¢qual to the arithmetic mean price of
Eligible Reported Transactions for the NMS Stock over the preceding five minute time period,
and subsequent Reference Prices shall be calculated as specified in Section V(A) of the Plan.

VI Limit Up-Limit Down Requirements

(A)  Limitations on Trades and Quotations Qutside of Price Bands

g} All trading centers in NMS Stocks, including both those operated by Participants
and those operated by members of Participants, shall establish, maintain, and enforce written

policies and procedures that are reasonably designed to prevent trades at prices that are below the
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Lower Price Band or above the Upper Price Band for an NMS Stock. Single-priced opening,
reopening, and closing transactions on the Primary Listing Exchange, however, shall be excluded
from this limitation. In addition, any transaction that both (i) does not update the last sale price

(except if solely because the transaction was reported late or because the transaction was an odd-

lot sized transaction), and (ii) is excepted or exempt from Rule 611 under Regulation NMS shall

be excluded from this limitation.

(2) When a National Best Bid is below the Lower Price Band or a National Best
Offer is above the Upper Price Band for an NMS Stock, the Processor shall disseminate such
National Best Bid or National Best Offer with an appropriate flag identifying it as non-
executable. When a National Best Offer is equal—to the Lower Price Band or a National Best Bid
1s equal to the Upper Price Band for an NMS Stock, the Processor shall distribute such National
Best Bid or National Best Offer with an appropriate flag identifying it as a “Limit State
Quotation”.

3) All trading centers in NMS Stocks, including both those operated by Participzints
and those operated by members of Participants, shall establish, maintain, and enforce written
policies and procedures that are reasonably designed to prevent the display of offers below the
Lower Price Band and bids above the Upper Price Band for an NMS Stock. The Processor shall
disseminate an offer below the Lower Price Band or bid above the Upper Price Band that may be
submitted despite such reasonable policies and procedures, but wifh an appropriate flag
identifying it as non-executable; provided, however, that any such bid or offer shall not be

included in National Best Bid or National Best Qffer calcul.ations.
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(B)  Entering and Exiting a Limit State

(1) All trading for an NMS Stock shall immediately enter a Limit State if the National
Best Offer equals the Lower Price Band and does not cross the National Best Bid, or the National
Best Bid equals the Upper Price Band and does not cross the National Best Offer.

(2) When trading for an NMS Stock enters a Limit State, the Processor shall
disseminate this information by identifying the relevant quotation 1.e., a National Best Offer that
équals the Lower Price Band or a National Best Bid that equals the Upper Price Band) as a Limit
State Quotation. At this point, the Processor shall cease calculating and disseminating updated
Reference Prices and Price Bands for the NMS Stock until either trading exits the Limit State or
trading resumes with an opening or re-opening as provided in Section V.

3 Trading for an NMS Stock shall exit a Limit State if, within 15 seconds of
entering the Limit State, the entire size of all Limit State Quotations are executed or cancelled.

(4) If trading for an NMS Stock exits a Limit State within 15 seconds of entry, the
Processor shall immediately ;:allculate and disseminate updated Price Bands based on a Reference
Price that equals the arithmetic mean price of Eligible Reported Transactions for the NMS Stock
over the immediately preceding five-minute period (including the period of the Limit State).

(5) If trading for an NMS Stock does not exit a Limit State within 15 seconds of
entry, the Limit State will terminate when the Primary Listing Exchange declares a Trading
Pause pursuant to Section VII of the Plan or at the end of Regu]ar.Trading Hours.

VII. Trading Pauses

(A)  Declaration of Trading Pauses
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(1) If trading for an NMS Stock does not exit a Limit State within 15 seconds of entry
during Regular Trading Hours, then the Primary Listing Exchange shall declare a Trading Pause
for such NMS Stock and shall notify the Processor.

(2)  The Primary Listing Exchange may also declare a Trading Pause for an NMS
Stock when an NMS Stock is in a Straddle State, which is when National Best Bid (Offer) is
below (above) the Lower (Upper) Price Band and the NMS Stock is not in a Limit State, and
trading in that NMS Stock deviates from normal trading characteristics such that declaring a
Trading Pause would support the Plan’s goal to address extraordinary market volatility. The
Primary Listing Exchange shall develop policies and procedures for determining when it would
declare a Trading Pause in such circumstances. If a Trading Pause is declared for an NMS Stock
under this provision, thé Primary Listing Exchange shall notify the Processor.

3) The Processor shall disseminate Trading Pause information to the public. No
trades in an NMS Stock shall occur during a Trading Pause, but all bids and offers may be
displayed.

(B)  Reopening of Trading During Regular Trading Hours

(D Five minutes after declaring a Trading Pause for an NMS Stock, and if the
Primary Listing Exchange has not declared a Regulatory Halt, the Primary Listing Exchange
shall attempt to reopen trading using its established reopening procedures. The Trading Pause
shall end when the Primary Listing Exchange reports a Reopening Price.

(2) The Primary Listing Exchange shall notify the Processor if it is unable to reopen
trading in an NMS Stock for any reason other than a significant order imbalance and if it has not
declared a Regulatory Halt. The Processor shall disseminate this information to the public, and

all trading centers may begin trading the NMS Stock at this time.
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(3) - Ifthe Primary Listing Exchange does not report a Reopening Price within ten
minutes after the declaration of a Trading Pause in an NMS Stock, and has not declared a
Regulatory Halt, all trading centers may begin trading the NMS Stock.

(4) When trading begins after a Trading Pause, the Processor shall update the Price

Bands as set forth in Section V(C)(1) of the Plan.

(C)  Trading Pauses Within Five Minutes of the End of Repular "l“_radin,tgr Hours

(1} IfaTrading Pause for an NMS Stock is declared less than five minutes before the
end of Regular Trading Hours, the Primary Listing Exchange shall attempt to execute a closing
transaction using its established closing procedures. All trading centers may begin trading the
NMS Stock when the Primary Listing Exchange executes a closing transaction.

(2} If the Primary Listing Exchange does not execute a closing transaction within five
minutes after the end of Regular Trading Hours, all trading centers may begin trading the NMS
Stock.

VIII. Implementation

The initial date of Plan operations shall be April 8, 2013.

(A)  Phasel

(1) On the initial date of Plan operations, Phase I of Plan implementation shall begin
in select symbols from the Tier 1 NMS Stocks identified in Appéndix A of the Plan.

2) Three months after the initial date of Plan operations, or such earlier date as may
be anndimced by the Processor with at least 30 dayé notice, the Plan shall fully apply to all Tier 1
NMS Stocks identified in Appendix A of the Plan. |

(3)  During Phase I, the first Price Bands for a trading day shall be calculated and

disseminated 15 minutes after the start of Regular Trading Hours as specified in Section (V)(A)
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of the Plan. Nd Price Bands shall be calculated ajmd disseminated disseminated and therefore

trading shall not enter a Limit State less than 30 minutes before the end of Regular Trading
Hours[, and trading shall not enter a Limit State less than 25 minutes before the end of Regular
Trading Hours].

(B)  Phase I — Full Implementation

Six months after the initial date of Plan operations, or such earlier daté as may be
announced by the Processor with at least 30 days notice, the Plan shall fully apply (i) to all NMS
Stocks; and (ii) beginning at 9:30 a.m. ET, and ending at 4:00 p.m. ET each trading day, or
carlier in the case of an early scheduled close.

(C)  Pilot

The Plan shall be implemented on a one-year pilot basis.

IX. Withdrawal from Plan

If a Participant obtains SEC approval to withdraw from the Plan, such Participant may
withdraw from the Plan at any time on not less than 30 days' prior written notice to each of the
other Participants. At such time, the withdrawing Participant shall have no further rights or
obligations under the Plan.

X. Counterparts and Signatures

The Plan may be executed in any number of counterparts, no one of which need contain
all signatures of all Participants, and as many of such counterparts as shall together contain all

such signatures shall constitute one and the same instrument.
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IN WITNESS THEREOF, this Plan has been executed as of the _ day of 2013 by

each of the parties hereto.

BATS EXCHANGE, INC.

BY:

CHICAGO BOARD OPTIONS
EXCHANGE, INCORPORATED

BY:

EDGA EXCHANGE, INC.

BY:

FINANCIAL INDUSTRY
REGULATORY AUTHORITY, INC.

BY:

NASDAQ OMX PHLX LLC

BY:

NATIONAL STOCK EXCHANGE, INC.

BY:

NYSE MKT LLC

BY:

BATS Y-EXCHANGE, INC.

BY:

CHICAGO STOCK EXCHANGE, INC.

BY:

EDGX EXCHANGE, INC.

BY:

NASDAQ OMX BX, INC.

BY:

THE NASDAQ STOCK MARKET LLC

BY:

NEW YORK STOCK EXCHANGE LLC

BY:

NYSE ARCA, INC.

BY:
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Appendix A — Percentage Parameters

1L Tier 1 NMS Stocks

(1)  Tier 1 NMS Stocks shall include all NMS Stocks included in the S&P 500 Index,
the Russell 1000 Index, and the exchange-traded products (“ETP”) listed on Schedule 1 to this
Appendix. Schedule 1 to the Appendix will be reviewed and updafed semi-annually based on
the fiscal year by the Primary Listing Exchange to add ETPs that meet the criteria, or delete
ETPs that are no longer eligible. To determine eligibility for an ETP to be included as a Tier 1
NMS Stock, all ETPs across multiple asset classes and issuers, including domestic equity,
international equity, fixed income, currency, and commodities and futures will be identified.
Leveraged ETPs will be excluded and the list will be sorted by notional consolidated average
daily volume (“CADV”). The period used to measure CADV will be from the first day of the
previous fiscal half year up until one weck before the beginning of the next fiscal half year.
Daily volumes will be multiplied by closing prices and then averaged over the period. ETPs,
including inverse ETPs, that trade over $2,000,000 CADV will be ¢ligible to be included as a
Tier 1 NMS Stock. To ensure that ETPs that track similar benchmarks but that do not meet this
volume criterion do not become subject to pricing volatility when a component security is the
subject of a trading pause, non-leveraged ETPs that have traded below this volume criterion, but
that track the same benchmark as an ETP that does meet the volume criterion, will be deemed
eligible to be included as a Tier 1 NMS Stock. The semi-annual updates to Schedule 1 do not
require an amendment to the Plan. The Primary Listing Exchanges will maintain the updated
Schedule 1 on their respective websites.

2 The Percentage Parameters for Tier 1 NMS Stocks with a Reference Price more

than $3.00 shall be 5%.




3) The Percentage Parameters for Tier | NMS Stocks with a Reference Price equal
to $0.75 and up to and including $3.00 shall be 20%.

(4) The Percentage Parameters fbr Tier 1 NMS Stocks with a Reference Price less
than $0.75 shall be the lesser of (a) $0.15 or (b) 75%. _

()] The Reference Price used for determining which Percentage Parameter shall be
applicable dun’ng a trading day shall be based on the closing price of the NMS Stock on the
Primary Listing Exchange on the previous trading day, or if no closing price exists, the last sale
on the Primary Listing Exchange reported by the Processor.

11. Tier 2 NMS Stocks

) Tier 2 NMS Stocks shall include all NMS Stocks other than those in Tier 1,
provided, however, that all rights and warrants are excluded from the Plan.

) The Percentage Parameters for Tier 2 NMS Stocks with a Reference Price more
than $3.00 shall be 10%.

(3) The Percentage Parameters for Tigr 2 NMS Stocks with a Reference Price equal
to $0.75 and up to and including $3.00 shall be 20%.

“ The Percentage Parameters for Tier 2 NMS Stocks with a Reference Price less
than $0.75 shall be the lesser of (a) $0.15 or (b) 75%.

(5) Notwithstanding the foregoing, the Percentage Parameters for a Tier 2 NMS
Stock that is a leveraged ETP shall be the applicable Percentage Parameter set forth in clauses
(2), (3), or (4) above, multiplied by the leverage ratio of such product.

(6) The Reference Price used for determining which Percentage Parameter shall be

applicable during a trading day shall be based on the closing price of the NMS Stock on the
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. Primary Listing Exchange on the previous trading day, or if no closing price exists, the last sale

on the Primary Listing Exchange reported by the Processor.
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Appendix A — Scheduie 1

ETRACS Daily Shaort 1-Menth S&P 500 VIX Futures ETN
AAXJ iShares MSCI All Country Asia ex Japan Index Fund
ACWI iShares MSCI ACWI Index Fund
ACWX iShares MSCI ACW! ex US Index Fund
AGG iShares Barclays Aggregate Bond Fund
AGZ iShares Barclays Agency Bond Fund
ALD WisdomTree Asia Local Debt Fund
AMJ JPMorgan Alerian MLP Index ETN
AMLP Alerian MLP ETF
BAB PowerShares Build America Bond Portfolio
BDG PowerShares DB Base Metals Long ETN
BIK SPDR S&P BRIC 40 ETF
BIL SPDR Barclays Capital 1-3 Month T-Bill ETF
BIV Vanguard Intermediate-Term Bond ETF
BKF iShares MSCI BRIC Index Fund
BKLN PowerShares Senior Loan Portfolio
BLV Vanguard Long-Term Bond ETF
BND Vanguard Total Bond Market ETF
BNO United States Brent Oil Fund LP
BOND Pimco Total Return ETF
BOS PowerShares DB Base Metals Short ETN
BRF Market Vectors Brazil Small-Cap ETF
BSV Vanguard Short-Term Bond ETF
BWX SPDR Barclays Capital Internationat Treasury Bond ETF
BXDB Barclays ETN+short B Leveraged ETN Linked to S&P 500
CEW WisdomTree Dreyfus Emerging Currency Fund
CFT iShares Barclays Credit Bond Fund
Ciu iShares Barclays Intermediate Credit Bond Fund
CLY iShares 10+ Year Credit Bond Fund
CORN Teucrium Corn Fund
CSsJ iShares Barclays 1-3 Year Credit Bond Fund
A Guggenheim Multi-Asset Income ETF
CWB SPDR Barclays Capital Convertible Securities ETF
CWwI SPDR MSCI ACWI ex-US ETF
CYB WisdomTree Dreyfus Chinese Yuan Fund
DBA PowerShares DB Agriculture Fund
DBB PowerShares DB Base Metals Fund
DBC PowerShares DB Commaodity Index Tracking Fund
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Symbol . _ Name
DBE PowerShares DB Energy Fund
DBO PowerShares DB Qil Fund
DBP PowerShares DB Precious Metals Fund
DBV PowerShares DB G10 Currency Harvest Fund
DEM WisdomTree Emerging Markets Equity Income Fund
DGL PowerShares DB Gold Fund
DGS WisdomTree Emerging Markets SmallCap Dividend Fund
DGZ PowerShares DB Gold Short ETN
DHS WisdomTree Equity Income Fund
DIA SPDR Dow Jones Industrial Average ETF Trust
DJCI E-TRACS UBS AG Dow Jones-UBS Commodity Index Total Return ETN
DJP iPath Dow Jones-UBS Commodity Index Total Return ETN
DLN WisdomTree LargeCap Dividend Fund
DOG ProShares Short Dow30
DON WisdomTree MidCap Dividend Fund
D00 WisdomTree International Dividend Ex-Financials Fund
DTN WisdomTree Dividend Ex-Financials Fund
DvY iShares Dow Jones Select Dividend Index Fund
DWM WisdomTree DEFA Fund
DWX SPDR S&P International Dividend ETF
DXJ WisdomTree Japan Hedged Equity Fund
ECH iShares MSCI Chile Investable Market Index Fund
ECON EGShares Emerging Markets Consumer ETF
EDIV SPDR S&P Emerging Markets Dividend ETF
EDV Vanguard Extended Duration Treasury ETF
EEB Guggenheim BRIC ETF
EEM iShares MSCI Emerging Markets Index Fund
EFA iShares MSC! EAFE Index Fund
EFG iShares MSC| EAFE Growth Index
EFV iShares MSCI EAFE Value Index
EFZ ProShares Short MSCI EAFE
EIDO iISHARES MSCI Indonesia Investable Market Index Fund
ELD WisdomTree Emerging Markets Local Debt Fund
ELR SPDR Dow Jones Large Cap ETF
EMB iShares JPMorgan USD Emerging Markets Bond Fund
EMLC Market Vectors Emerging Markets Local Currency Bond ETF
EMM SPDR Dow Jones Mid Cap ETF
EPHE iShares MSCI Philippines Investable Market Index Fund
EPI WisdomTree India Earnings Fund
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~ Name

iShares MSCI Pacific ex-Japan Index Fund

EPP

EPU iShares MSCI All Peru Capped Index Fund
ERUS iShares MSCI Russia Capped Index Fund

EUM ProShares Shert MSCI Emerging Markets

EWA iShares MSCI Australia Index Fund

EWC iShares MSCI Canada Index Fund

EWD iShares MSC| Sweden Index Fund

EWG iShares MSCI Germany index Fund

EWH iShares MSCI Hong Kong Index Fund

EWI iShares MSCI laly Index Fund

EWJ iShares MSCI Japan Index Fund

EWL iShares MSCI| Switzerland Index Fund

EWM iShares MSCI Malaysia Index Fund

EWP iShares MSCI Spain Index Fund

EWQ iShares MSCI France index Fund

EWS iShares MSCI Singapore Index Fund

EWT iShares MSCI Taiwan index Fund

EwU iShares MSCI United Kingdom Index Fund
EWW iShares MSC! Mexico Investable Market Index Fund
EWX SPDR S&P Emerging Markets SmallCap ETF
EWY iShares MSCI South Korea Index Fund

EWZ iShares MSCI Brazil Index Fund

EZA iShares MSCI South Africa Index Fund

EZU iShares MSCI EMU Index Fund

FBT First Trust NYSE Arca Biotechnology Index Fund
FCG First Trust ISE-Revere Natural Gas Index Fund
FDL First Trust Morningstar Dividend Leaders Index
FDN First Trust Dow Jones Internet Index Fund

FEX First Trust Large Cap Core AlphaDEX Fund

FEZ SPDR EURQ STOXX 50 ETF

FGD First Trust DJ Global Select Dividend Index Fund
FLAT iPath US Treasury Flatlener ETN

FNX First Trust Mid Cap Core AlphaDEX Fund

FRI First Trust S&P REIT Index Fund

FVD First Trust Value Line Dividend Index Fund

FXA CurrencyShares Australian Dollar Trust

FXB CurrencyShares British Pound Sterling Trust
FXC CurrencyShares Canadian Dollar Trust

FXD First Trust Consumer Discretionary AlphaDEX Fund
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CurrencyShares Euro Trust

FXF CurrencyShares Swiss Franc Trust

FXG First Trust Consumer Staples AlphaDEX Fund

FXH First Trust Health Care AlphaDEX Fund

FXI iShares FTSE China 25 Index Fund

FXL First Trust Technology AlphaDEX Fund

FXU First Trust Utilities AlphaDEX Fund

FXY CurrencyShares Japanese Yen Trust

FXZ First Trust Materials AiphaDEX Fund

GAZ iPath Dow Jones-UBS Natural Gas Subindex Total Return ETN
GCC GreenHaven Continuous Commadity Index Fund

GDX Market Vectors Gold Miners ETF

GDXJ Market Vectors Junior Gold Miners ETF

GlY Guggenheim Enhanced Core Bond ETF

GLD SPDR Gold Shares

GMF SPDR S&P Emerging Asia Pacific ETF

GNR SPDR S&P Global Natural Resources ETF

GOVT iShares Barclays U.S. Treasury Bond Fund

G5G iShares S&P GSCI Commodity Indexed Trust

GSP iPath GSCI Total Return Index ETN

GSY Guggenheim Enhanced Short Duration Bond ETF

GVl iShares Barclays Intermediate Government/Credit Bond Fund
GWX SPDR S&P International Small Cap ETF

GXC SPDR S&P China ETF

GXG Global X FTSE Colombia 20 ETF

HAQ Guggenheim China Small Cap ETF

HDGE Active Bear ETF/The

HDV iShares High Dividend Equity Fund

HYD Markel Vectors High Yield Municipal Index ETF

HYG iShares iBoxx $ High Yield Corporate Bond Fund

HYS PIMCOQ 0-5 Year High Yield Corporate Bond Index Fund
IAU iShares Gold Trust

IBB iShares Nasdag Biotechnology Index Fund

ICF iShares Cohen & Steers Realty Majors Index Fund

ICI iPath Optimized Currency Carry ETN

IDU iShares Dow Jones US Ultilities Sector Index Fund

DV iShares Dow Jones International Select Dividend Index Fund
DX Market Vectors Indonesia index ETF

IEF iShares Barclays 7-10 Year Treasury Bond Fund
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B Name!

iShares Barclays 3-7 Year Treasury Bond Fund

iShares Dow Jones US Qil & Gas Exploration & Production Index Fund

iShares S&P Europe 350 Index Fund

iShares Dow Jones US Oil Equipment & Services Index Fund

iShares S&P North American Natural Resources Sector Index Fund

iShares S&P Global Infrastructure Index Fund

iShares S&P/Citigroup International Treasury Bond Fund
ProShares Short Investment Grade Corporate

iShares S&P North American Technology-Software Index Fund

iShares Dow Jones US Pharmaceuticals Index Fund

iShares Dow Jones US Healthcare Providers Index Fund

iShares Dow Jones US Medical Devices Index Fund

iShares S&P MidCap 400 Index Fund

iShares S&P MidCap 400/BARRA Value Index Fund

iShares S&P MidCap 400 Growth Index Fund

iShares S&P SmallCap 600 Index Fund

iShares S&P SmallCap 600 Value Index Fund

iShares S&P SmallCap 600/BARRA Growth Index Fund

iShares S&P Latin America 40 Index Fund

iShares MSCI India Index Fund

iShares S&P India Nifty 50 Index Fund

iPath MSCI India Index ETN

iShares S&P Global 100 Index Fund

SPDR Barclays Capital TIPS ETF

iShares Dow Jones US Home Construction Index Fund

Market Vectors Intermediate Municipal ETF

iShares S&P 500 Value Index Fund

Vanguard S&P Mid-Cap 400 ETF

iPath Inverse S&P 500 VIX Short-Term FuturesTM ETN ||

iShares S&P 500 Index Fund/US

iShares S&P 500 Growth Index Fund

iShares Russell 1000 Index Fund

iShares Russell Microcap Index Fund

iShares Russeli 1000 Value Index Fund

iShares Russell 1000 Growth Index Fund

iShares Russell 2000 Index Fund

iShares Russell 2000 Value Index Fund

iShares Russell 2000 Growth Index Fund

iShares Russell Midcap Growth Index Fund
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Symbol ) Name _
IWR iShares Russell Midcap Index Fund
WS iShares Russell Midcap Value Index Fund
wv iShares Russell 3000 index Fund
IWW iShares Russell 3000 Value Index Fund
WY iShares Russell Top 200 Growth Index Fund
Wz iShares Russell 3000 Growth Index Fund
IXC iShares S&P Global Energy Sector Index Fund
IXG iShares S&P Global Financials Sector Index Fund,
IXJ iShares S&P Global Healthcare Sector Index Fund
IXN iShares S&P Global Technology Sector index Fund
IXP iShares S&P Global Telecommunications Sector Index Fund
IYC iShares Dow Jones US Consumer Services Sector Index Fund
IYE iShares Dow Jones US Energy Sector Index Fund
IYF iShares Dow Jones US Financial Sector Index Fund
IYG iShares Dow Jones US Financial Services Index Fund
IYH iShares Dow Jones US Heallhcare Sector Index Fund
YJ iShares Dow Jones US Industrial Sector Index Fund
IYK iShares Dow Jones US Consumer Goods Sector Index Fund
IYM iShares Dow Jones US Basic Materials Sector Index Fund
IYR iShares Dow Jones US Real Estate Index Fund
YT iShares Dow Jones Transportation Average Index Fund
YW iShares Dow Jones US Technology Sector Index Fund
Iy iShares Dow Jones US Index Fund
IYZ iShares Dow Jones US Telecommunications Sector Index Fund
JJC iPath Dow Jones-UBS Copper Subindex Total Return ETN
JG iPath Dow Jones-UBS Grains Subindex Total Return ETN
JNK SPDR Barclays Capital High Yield Bond ETF
JXI iShares S&P Global Utilities Sector Index Fund
JYN iPath JPY/USD Exchange Rate ETN
KBE SPDR S&P Bank ETF
KBWB PowerShares KBW Bank Portfolio
KIE SPDR S&P Insurance ETF
KOL Market Veclors Coal ETF
KRE SPDR S&P Regional Banking ETF
KXI iShares S&P Global Consumer Staples Sector index Fund
LAG SPDR Barclays Capital Aggregate Bond ETF
LQD iShares iBoxx Investment Grade Corporate Bond Fund
LTPZ PIMCO 15+ Year US TIPS Index Fund
LWC SPDR Barclays Capital Long Term Corporate BondETF
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Symbol Name
MBB iShares Barclays MBS Bond Fund
MBG SPDR Barclays Capital Mortgage Backed Bond ETF
MCHI iShares MSCI China Index Fund
MDY SPDR S&P MidCap 400 ETF Trust
MGC Vanguard Mega Cap 300 ETF
MGK Vanguard Mega Cap 300 Growth ETF
MINT PIMCO Enhanced Short Maturity Strategy Fund
MLPI UBS E-TRACS Alerian MLP Infrastructure ETN
MLPN Credit Suisse Cushing 30 MLP Index ETN
MOO Market Vectors Agribusiness ETF
MUB iShares S&P National Municipal Bond Fund
MXI iShares S&P Globat Materials Sector Index Fund
MYY ProShares Short MidCap 400
NKY MAXIS Nikkei 225 Index Fund ETF
OEF iShares S&P 100 Index Fund
OIH Market Vectors Oil Service ETF
OIL iPath Goldman Sachs Crude Qil Total Return Index ETN
PALL ETFS Physical Palladium Shares
PBJ Powershares Dynamic Food & Beverage Portfolio
PCEF PowerShares CEF Income Composite Portfolio
PCY PowerShares Emerging Markets Sovereign Debt Portfolio
PDP Powershares DWA Technical Leaders Portfolio
PEY PowerShares High Yield Equity Dividend Achievers Portfolio
PFF iShares S&P US Preferred Stock index Fund
PFM PowerShares Dividend Achievers Portfolio
PGF PowerShares Financial Preferred Portfolio
PGX PowerShares Preferred Portfolio
PHB PowerShares Fundamental High Yield Corporate Bond Portfolio
PHO PowerShares Water Resources Portfolio
PHYS Sprott Physical Gold Trust
PID PowerShares International Dividend Achievers Portfolio
PIE PowerShares DWA Emerging Markets Technical Leaders Portfolio
PIN PowerShares India Portfolio
PJP Powershares Dynamic Pharmaceuticals Portfolio
PLW PowerShares 1-30 Laddered Treasury Portfolio
PPH Market Vectors Pharmaceutical ETF
PPLT ETFS Platinum Trust
PRF Powershares FTSE RAFI US 1000 Portfolio
PRFZ PowerShares FTSE RAFI US 1500 Small-Mid Portfolio

27




Sprott Physical Silver Trust

PowerShares Global Listed Private Equity Portfolio

ProShares Short QQQ

PowerShares VRDO Tax Free Weekly Portfolio

PowerShares FTSE RAFI Emerging Markets Portfolio

PowerShares Insured National Municipal Bond Portfolio -

Powershares QQQ Trust Series 1

iShares FTSE NAREIT Mortgage Plus Capped Index Fund

Markel Vectors Rare Earth/Strategic Metals ETF

iShares FTSE NAREIT Residential Plus Capped Index Fund

RFG Guggenheim S&P Midcap 400 Pure Growth ETF
ELEMENTS Linked to the Rogers International Commodity Index - Agri Tot
RJA Return
ELEMENTS Linked to the Rogers International Commodity Index - Total
RJI Return
ELEMENTS Linked to the Rogers International Commodity Index - Energy To
RJN Return
ELEMENTS Linked to the Rogers International Commodity Index - Metals Tot
RJZ Return
RPG Guggenheim S&P 500 Pure Growth ETF
RSP Guggenheim S&P 500 Equal Weight ETF
RSX Market Vectors Russia ETF
RTH Market Veclors Retail ETF
RWM ProShares Short Russell2000
RWO SPDR Dow Jenes Global Real Estate ETF
RWR SPDR Dow Jones REIT ETF
RWX SPDR Dow Jones International Real Estate ETF
RYH Guggenheim S&P 500 Equal Weight Healthcare ETF
SAGG Direxion Daily Total Bond Market Bear 1x Shares
SCHA Schwab US Small-Cap ETF
SCHB Schwab US Broad Market ETF
SCHD Schwab US Dividend Equity ETF
SCHE Schwab Emerging Markets Equity ETF
SCHF Schwab International Equity ETF
SCHG Schwab U.S. Large-Cap Growth ETF
SCHH Schwab U.S. REIT ETF
SCHM Schwab U.S. Mid-Cap ETF
SCHO Schwab Short-Term U.S. Treasury ETF
SCHP Schwab U.S. TIPs ETF
SCHR Schwab Intermediate-Term U.S. Treasury ETF
SCHV Schwab U.S. Large-Cap Value ETF
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., Symbol . Name _
SCHX Schwab US Large-Cap ETF
SCHZ Schwab U.S. Aggregate Bond ETF
SCPB SPDR Barclays Capital Short Term Corporate Bond ETF
SCZ iShares MSCI EAFE Small Cap Index Fund
sSDY SPDR S&P Dividend ETF
SEF ProShares Short Financials
SGG iPath Dow Jones-UBS Sugar Subindex Total Return ETN
SGOL ETFS Gold Trust
SH ProShares Short S&P500
SHM SPDR Nuveen Barclays Capital Short Term Municipal Bond ETF
SHV iShares Barclays Short Treasury Bond Fund
SHY iShares Barclays 1-3 Year Treasury Bond Fund
SIL Global X Silver Miners ETF
SIVR ETFS Physical Silver Shares
SJB ProShares Shori High Yield
SJINK SPDR Barclays Capital Short Term High Yield Bond ETF
SLV iShares Silver Trust
SLX Market Vectors Sleel Index Fund
SMH Market Vectors Semiconductor ETF
SOXX iShares PHLX SOX Semiconductor Sector Index Fund
SPLV PowerShares S&P 500 Low Volatility Portfolio
SPY SPDR S&P 500 ETF Trust
SPYG SPDR S&P 500 Growth ETF
SPYV SPDR S&P 500 Value ETF
STIP iShares Barclays 0-5 Year TIPS Bond Fund
STPP iPath US Treasury Steepener ETN
STPZ PIMCO 1-5 Year US TIPS Index Fund
sSuUB iShares S&P Short Term Nationa! AMT-Free Municipal Bond Fund
SVXY ProShares Short VIX Short-Term Futures ETF
TAN Guggenheim Solar ETF
TBF ProShares Short 20+ Year Treasury
TBX ProShares Short 7-10 Treasury
TFI SPDR Nuveen Barclays Capital Municipal Bond ETF
THD iShares MSC! Thaitand Index Fund
TIP iShares Barclays TIPS Bond Fund
TLH iShares Barclays 10-20 Year Treasury Bond Fund
TLT iShares Barclays 20+ Year Treasury Bond Fund
TUR iShares MSCI Turkey Index Fund
UDN PowerShares DB US Dollar Index Bearish Fund
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United States Gasoline Fund LP

United States Natural Gas Fund LP

URA Global X Uranium ETF

uscCl United States Commodity Index Fund

USL United States 12 Month Qil Fund LP

uso United States Qil Fund LP

UUP PowerShares DB US Dollar Index Bullish Fund
VAW Vanguard Materials ETF

VB Vanguard Small-Cap ETF

VBK Vanguard Small-Cap Growth ETF

VBR Vanguard Small-Cap Value ETF

VvCIT Vanguard Intermediale-Term Corporate Bond ETF
VCLT Vanguard Long-Term Corporate Bond ETF
VCR Vanguard Consumer Discretionary ETF
VCSH Vanguard Short-Term Corporate Bond ETF
VDC Vanguard Consumer Staples ETF

VDE Vanguard Energy ETF

VEA Vanguard MSCI EAFE ETF

VEU Vanguard FTSE All-World ex-US ETF

VFH Vanguard Financials ETF

VGK Vanguard MSCI European ETF

VGT Vanguard Information Technology ETF
VHT Vanguard Health Care ETF

VIG Vanguard Dividend Appreciation ETF

VIX VelocityShares VIX Short Term ETN

VICO Vanguard S&P Small-Cap 600 ETF

VIS Vanguard Industrials ETF

VIXM ProShares VIX Mid-Term Futures ETF
VIXY ProShares VIX Short-Term Futures ETF
VMBS Vanguard Mortgage-Backed Securities ETF
VNM Market Vectors Vietnam ETF

VNQ Vanguard REIT ETF

\ie) Vanguard Mid-Cap ETF

VOE Vanguard Mid-Cap Value Index Fund/Closed-end
VONE Vanguard Russell 1000

VONG Vanguard Russell 1000 Growth ETF

VONV Vanguard Russell 1000 Value

VOO Vanguard S&P 500 ETF

Vanguard S&P 500 Growth ETF




Vanguard S&P 500 Value ETF
VOT Vanguard Mid-Cap Growth Index Fund/Closed-end
VOX Vanguard Telecommunication Services ETF
VPL Vanguard MSCI Pacific ETF
VPU Vanguard Ultilities ETF
Barclays ETN+ ETNs Linked to the S&P 500 Dynamlc VEQTORTM TotalL

vart Return Index
VSS Vanguard FTSE All World ex-US Small-Cap ETF
VT Vanguard Total World Stock Index Fund ETF
VTHR Vanguard Russell 3000
VTI Vanguard Total Stock Market ETF
VTV Vanguard Value ETF
VIWG Vanguard Russell 2000 Growth
VTWO Vanguard Russell 2000
VTWYV Vanguard Russell 2000 Value
VUG Vanguard Growth ETF
vV Vanguard Large-Cap ETF
VWO Vanguard MSCI Emerging Markets ETF

. VXAA ETRACS 1-Month S&P 500 VIX Futures ETN
VXEE ETRACS 5-Month S&P 500 VIX Futures ETN
VXF Vanguard Extended Market ETF
VXUS Vanguard Total International Stock ETF
VXX iPATH S&P 500 VIX Short-Term Futures ETN
VXZ iPATH S&P 500 VIX Mid-Term Futures ETN
VYM Vanguard High Dividend Yield ETF
VZZB iPath Long Enhanced S&P 500 VIX Mid-Term FuturesTM ETN I
WDTI WisdomTree Managed Futures Sirategy Fund
wipP SPDR DB International Government Inflation-Protected Bond ETF
XBI SPDR S&P Biotech ETF
XES SPDR S&P Qil & Gas Equipment & Services ETF
XHB SPDR S&P Homebuilders ETF
XV VelocityShares Daily Inverse VIX Short Term ETN
XLB Materials Select Sector SPDR Fund
XLE Energy Select Sector SPDR Fund
XLF. Financial Select Sector SPDR Fund
XLG Guggenheim Russell Top 50 ETF
XLI Industrial Select Sector SPDR Fund
XLK Technology Select Sector SPDR Fund

. XLP Consumer Staples Select Sector SPDR Fund
XLU Utilities Setect Sector SPDR Fund
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Health Care Select Sector SPDR Fund

XLY Consumer Discretionary Select Sector SPDR Fund
XME SPDR S&P Metals & Mining ETF

XOP SPDR S&P Qil & Gas Exploration & Production ETF
XPH SPDR S&P Pharmaceuticals ETF

XRT SPDR S&P Retail ETF

XS8D SPDR S&P Semiconductor ETF

XXV iPath Inverse S&P 500 VIX Short-Term Futures ETN

PIMCO 25+ Year Zero Coupon US Treasury [ndex Fund




regulations thereunder.

I. Summary Statistics

Appendix B — Data

Unless otherwise specified, the following data shall be collected and transmitted
to the SEC in an agreed-upon format on a monthly basis, to be provided 30 calendar days
following month end. Unless otherwise specified, the Primary Listing Exchanges shall be
responsible for collecting and transmitting the data to the SEC. Data collected in connection
with Sections II(E) — (G) below shall be transmitted to the SEC with a request for confidential

treatment under the Freedom of Information Act. 5 U.S.C. 552, and the SEC’s rules and

A. Frequency with which NMS Stocks enter a Limit State. Such summary data shall
be broken down as follows:

@ 1'

Partition stocks by category

Tier 1 non-ETP issues > $3.00

. Tier 1 non-ETP issues >= $0.75 and <= $3.00

Tier 1 non-ETP issues < $0.75

. Tier 1 non-leveraged ETPs in each of above categories

Tier 1 leveraged ETPs in each of above categories

Tier 2 non-ETPs in each of above categories

. Tier 2 non-leveraged ETPs in each of above categories

. Tier 2 leveraged ETPs in each of above categories

Partition by time of day

Opening (prior to 9:45 am ET) |

. Regular (between 9:45 am ET and 3:35 pm ET)

Closing (after 3:35 pm ET)
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d.

Within five minutes of a Trading Pause re-open or IPO open
Track reasons for entering a Limit State, such as:

Liquidity gap —price reverts from a Limit State Quotation and
returns to trading within the Price Bands

Broken trades

Primary Listing Exchange manually declares a Trading Pause
pursuant to Section (VII)(2} of the Plan

Other

B. Determine (1), (2) and (3) for when a Trading Pause has been declared for an
NMS Stock pursuant to the Plan.

II.  Raw Data (all Participants, except A-E, which are for the Primary Listing Exchanges

only)

A. Record of every Straddle State.

1.

Ticker, date, time entered, time exited, flag for ending with Limit

State, flag for ending with manual override.

2.

Pipe delimited with field names as first record.

B. Record of every Price Band

I.

Ticker, date, time at beginning of Price Band, Upper Price Band,

Lower Price Band

2.

Pipe delimited with field names as first record

C. Record of every Limit State

1.

2.

Ticker, date, time entered, time exited, flag for halt

Pipe delimited with field names as first record

D. Record of every Trading Pause or halt

1.

Ticker, date, time entered, time exited, type of halt (i.e., regulatory

halt, non-regulatory halt, Trading Pause pursuant to the Plan, other)

2.

Pipe delimited with field names as first record

E. Data set or orders entered into reopening auctions during halts or Trading Pauses




. 1. Arrivals, Changes, Cancels, # shares, limit/market, side, Limit
h State side

2. Pipe delimited with field name as first record
F. Data set of order events received during Limit States

G. Summary data on order flow of arrivals and cancellations for each 15-second
period for discrete time periods and sample stocks to be determined by the SEC in
subsequent data requests. Must indicate side(s) of Limit State.

1. Market/marketable sell orders arrivals and executions
a. Count
b. Shares

c. Shares executed
2. Market/marketable buy orders arrivals and executions
a. Count
. b. Shares
c. Shares executed

3. Count arriving, volume arriving and shares executing in limit sell
orders above NBBO mid-point

4, Count arriving, volume arriving and shares executing in limit sell
orders at or below NBBO mid-point (non-marketable)

5. Count arriving, volume arriving and shares executing in limit buy
orders at or above NBBO mid-point (non-marketable)

6. Count arriving, volume arriving and shares executing in limit buy
orders below NBBO mid-point

7. Count and volume arriving of limit sell orders priced at or above
NBBO mid-point plus $0.05

8. Count and volume arriving of limit buy orders priced at or below
NBBO mid-point minus $0.05

9. Count and volume of (3-8) for cancels
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10. Include: ticker, date, time at start, time of Limit State, all data item
fields in 1, last sale prior to 15-second period (null if no trades today),
range during 15-second period, last trade during 15-second period

- .
-

III.  Atleast two months prior to the end of the Pilot Period, all Participants shall
provide to the SEC assessments relating to the impact of the Plan and calibration of
the Percentage Parameters as follows:

A. Assess the statistical and economic impact on liquidity of approaching Price
* Bands.

- B. Assess the statistical and economic impact of the Price Bands on erroneous trades.

C. Assess the statistical and economic impact of the appropriateness of the
Percentage Parameters used for the Price Bands.

D. Assess whether the Limit State is the appropriate length to allow for liquidity
replenishment when a Limit State is reached because of a temporary liquidity gap.

E. Evaluate concerns from the options markets regarding the statistical and economic
impact of Limit States on liquidity and market quality in the options markets.
(Participants that operate options exchange should also prepare such assessment
reports.)

. F. Assess whether the process for entering a Limit State should be adjusted and
whether Straddle States are probiematic.

G. Assess whether the process for exiting a Limit State should be adjusted.

H. Assess whether the Trading Pauses are too long or short and whether the
reopening procedures should be adjusted.
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. UNITED STATES OF AMERICA
: Before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934 ' |
Release No. 69065 / March 7, 2013

ADMINISTRATIVE PROCEEDING
File No. 3-15232

In the Matter of ORDER INSTITUTING
: ADMINISTRATIVE PROCEEDINGS
Billy Wayne McClintock, PURSUANT TO SECTION 15(b) OF THE
SECURITIES EXCHANGE ACT OF 1934,
Respondent. MAKING FINDINGS, AND IMPOSING
S REMEDIAL SANCTIONS
I

The Securities and Exchange Commission (“Commission”) deems it appropriate and in the
public interest that public administrative proceedings be, and hereby are, instituted pursuant to
Section 15(b) of the Securities Exchange Act of 1934 (“Exchange Act”) against Billy Wayne
McClintock (“McClintock” or “Respondent™).

IL

In anticipation of the institution of these proceedings, Respondent has submitted an Offer
of Settlement (the “Offer”) which the Commission has determined to accept. Solely for the
purpose of these proceedings and any other proceedings brought by or on behalf of the
Commission, or to which the Commission is a party, and without admitting or denying the findings
herein, except as to the Commission’s jurisdiction over him and the subject matter of these
proceedings and the findings contained in Section 1I1.2 below, which are admitted, Respondent.
consents to the entry of this Order Instituting Administrative Proceedings Pursuant to Section 15(b)
of the Securities Exchange Act of 1934, Making Findings, and Imposing Remedial Sanctions
(“Order”), as set forth below.
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IIL.
On the basts of this Order and Respondent’s Offer, the Commission finds that:

1. McClintock, age 70, is a Florida resident. McClintock has never been
registered with the Commission in any capacity or associated with a broker or dealer registered
with the Commission.

2. On December 6, 2012, an Order of Permanent Injunction was entered by
consent against McClintock, permanently enjoining him from future violations of Sections 5(a),
53(c), and 17(a) of the Securities Act of 1933 (“Securities Act™), Section 10(b) of the Exchange Act
and Rule 10b-5 thereunder and Section 15(a) of the Exchange Act, in the civil action entitled

Securities and Exchange Commission v. Billy Wayne McClintock, et al., Civil Action Number -
1:12-CV-4028, in the United States District Court for the Northern District of Georgia.

3. The Commission’s complaint alleges that, since at least 2004 McClintock
has been conducting a Prime Bank-type investment fraud. The scheme involves the offer and sale
of over $15 million of securities in an unregistered offering to more than 220 investors and
prospective investors in Georgia and at least 20 other states. The securities are in the form of
investments in a purportedly highly clandestine Trust based in Europe that purportedly has the
power to create money through fractional banking and bank debentures. Investors allegedly loan
money to the Trust for automatically renewable terms of one year and one day, in exchange for
38% annual interest. Investors must follow the Trust’s strict rules to participate in the investment.
Among other things, investors must keep the Trust a secret and, if they request a return of their
principal, they are banned from further participation in the Trust. The complaint alleges that
McClintock conducted an unregistered offering of securities and acted as an unregistered broker-
dealer. Respondent received transaction based compensation for effecting transactions on behalf of
investors in connection with the purported loans to the Trust. The complaint further alieges that
McClintock knowingly or recklessly made material misrepresentations and omissions of fact to
investors and prospective investors concerning, among other things, the expected returns, the use
of investor funds, and investment risks, and engaged in conduct which operated as a fraud and
deceit on investors. :

Iv.

In view of the foregoing, the Commission deems it appropriate and in the public interest to
impose the sanctions agreed to in Respondent McClintock’s Offer.

Accordingly, it is hereby ORDERED pursuant to Section 15(b)(6) of the Exchange Act that
Respondent McClintock be, and hereby is:

barred from association with any broker, dealer, investment adviser, municipal securities
dealer, municipal advisor, transfer agent, or nationally recognized statlstlcal rating
organization; and




barred from participating in any offering of a penny stock, including: acting as a
promoter, finder, consultant, agent or other person who engages in activities with a
broker, dealer or issuer for purposes of the issuance or trading in any penny stock, or
inducing or attempting to induce the purchase or sale of any penny stock.

Any reapplication for assoctation by the Respondent will be subject to the applicable laws
and regulations governing the reentry process, and reentry may be conditioned upon a number of
factors, including, but not limited to, the satisfaction of any or all of the following: (a) any
disgorgement ordered against the Respondent, whether or not the Commission has fully or partially
waived payment of such disgorgement; (b) any arbitratton award related to the conduct that served
as the basis for the Commission order; (c) any self-regulatory organization arbitration award to a
customer, whether or not related to the conduct that served as the basis for the Commission order;
and (d) any restitution order by a self-regulatory organization, whether or not related to the conduct
that served as the basis for the Commission order.

By the Commission.

Elizabeth M. Murphy

. . Secretary

il M. Peterson
Assistant Secretary




UNITED STATES OF AMERICA
Before the
SECURITIES AND EXCHANGE COMMISSION

March 8, 2013

IN THE MATTER OF

Endeavor Power Corp. ' : ORDER OF SUSPENSION
OF TRADING

File No. 500-1

It appears to the Securities and E;(change Commission that there is a lack of
current and accurate information concerning the securities of Endeavor Power Corp.
(“Endeavor Power”), quoted under the ticker symbol EDVP, because of questions

regarding the accuracy of assertions in Endeavor Power’s public filings and press releases
relating to, among other things, patents. |
The Commission is of the opinion that the public interest and the protection of
investors require a suspeﬁsion of trading in the securities of the above-listed company.
THEREFORE, IT IS ORDERED, pursuant to Section 12(k) of the Securities
| Exchange Act of 1934, that trading in the securities of the above-listed company is
suspended for the period from 9:30 a.m, EST on March 8, 2013 through 11:59 p.m. EDT
on March 21, 2013.
By the Commission.

Elizabeth M. Murphy
Secretary

| Gf Rl
By: L%TI M. Powalski
Deputy Secretary /7 p 7@ %




SECURITIES AND EXCHANGE COMMISSION
17 CFR Parts 242 and 249

Release No. 34-69077; File No. S7-01-13 .
RIN 3235-A1.43

Regulation Systems Compliance and Integrity

AGENCY: Securities and Exchange Commission.

ACTION: Proposed rule and form; proposed rule amendment.

SUMMARY: The Securities and Exchange Commission (“Commission”) is proposing
Regulation Systems Compliance and Integrity (“Regulation SCI”) under the Securities Exchange
Act of 1934 (“Exchange Act”) and conforming amendments to Regulation ATS under the
Exchange Act. Proposed Regulation SCI would apply to certain self-regulatory organizations
(including registered clearing agencies), alternative trading systems (“ATSs™), plan processors,
and exempt clearing agencies subject to the Commission’s Automation Review Policy
(collectively, “SCI entities™), and would require Ithese SCI entities to comply with requirements
with respect to their automated systems that support the performance of their regulated activities.
DATES: Comments should be submitted on or before [insert date 60 days after date of

publication in Federal Regster].

ADDRESSES: Interested persons should submit comments by any of the following methods:

Electronic comments:

»  Use the Commission’s Internet comment form

(http://www.sec.gov/rules/proposed.shtml); or

(¢ 550




* Send an e-mail to rule-comments@sec.gov. Please include File Number $7-01-13 on the

subject line; or

* Use the Federal eRulemaking Portal (http://www.regulations.gov). Follow the

instructions for submitting comments.

Paper comments:

* Send paper comments in triplicate to Elizabeth M. Murphy, Secretary, Securities and
Exchange Commission, 100 F Street NE, Waéhington, DC 20549-1090.
All comment letters should refer to File No. $7-01-13. This file number should be included on
the ;subject line if e-mail is used. To help us process and review your comments more efficiently,
please use only one method. The Commission will post all comments on the Commission’s

Internet website (http://www.sec.gov/rules/proposed.shtml). Comments are also available for

public inspection and copying in the Commission’s Public Reference Room, 100 F Street NE,
Washington, DC 20549 on official business days between the hours of 10 a.m. and 3 p.m. All
comments received will be posted without change; we do not edit personal information from
“submissions. You should submit only information that you wish to make publicly available.
FOR FURTHER INFORMATION CONTACT: Heidi Pilpel, Special Counsel, Office of
Market Supervision, at (202) 551-5666, Sara Hawkins, Special Counsel, Office of Market
Supervision, at (202) 551-5523, Jonathan Balcom, Special Counsel, Office of Market
Supervision, at (202) 551-5737, Yue Ding, Attorney, Office of Market Supervision, ét (202) 551-
5842, Dhawal Sharma, Attorney, Office of Market Supervision, at (202) 551-5779, Elizabeth C.
Badawy, Senior Accountant, Office of Market Supervision, at (202) 551-5612, and Gordon

Fuller, Senior Special Counsel, Office of Market Operations, at (202) 551-5686, Division of




Trading and Markets, Securities and Exchange Commission, 100 F Street, NE, Washington, DC
20549-7010. )
SUPPLEMENTARY INFORMATION: Proposed Regulation SCI would supersede
and replace the Commission’s current Automation Review Policy (“ARP™), established by the
Commission’s two policy statements, each titled “Automated Systems of Self-Regulatory
Organizations,” issued in 1989 and 1991 Regulation SCI also would supersede and replace
aspects of those policy statements codified in Rule 301(b}(6) under the Exchange Act,?
applicable to significant-volume ATSs.?> Proposed Regulation SCI would require SCI entities to
éstablish written policies and procedures reasonably designed to ensure that their systems have
levels of capacity, integrity, resiliency, availability, and security adequate to maintain their
operational capability and promote the maintenance of fair and orderly markets, and that they
operate in the manner intended. It would also require SCI entities to mandate participation by
designated members or participants in scheduled testing of the operation of their business
continuity and disaster recovery plans, including backup systems, and to coordinate such testing
on an industry- or sector-wide basis with other SCI entities. In addition, proposed Regulation
SCI would require notices and reports to be provided to the Commission on a new proposed

Form SCI regarding, among other things, SCI events and material systems changes, and would

require SCI entities to take corrective action upon any responsible SCI personnel becoming

: See Securities Exchange Act Release Nos. 27445 (November 16, 1989), 54 FR 48703
(November 24, 1989) (“ARP 1 Release” or “ARP 17) and 29185 (May 9, 1991), 56 FR
22490 (May 15, 1991) (“ARP II Release” or “ARP 1I” and, together with ARP 1, the

“ARP policy statements”).

2 See 17 CFR 242.301(b)(6). See also Securities Exchange Act Release No. 40760
(December 8, 1998), 63 FR 70844 (December 22, 1998) (“ATS Release”).

See infra note 26.




aware of SClI events. SCI events would be defined to include systems disruptions, systems .

compliance issues, and systems intrusions. The proposed regulation would further require that
information regarding certain types of SCI events be disseminated td members or participants of
SCl entities. In addition, proposed Regulation SCI would require SCI entities to conduct a
review of their systems by objective personnel at least annually, and would require SCI entities
to maintain certain books and records. The Commission also is proposing to modify the volume
thresholds in Regulation ATS* for significant-volume ATSs, apply them to SCI ATSs (as defined
below), and move this standard from Regulation ATS to proposed Regulation SCI.
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I. Background
A. History and Evolution of the Automation Review Policy Inspection Program

Section 11A(a)(2) of the Exchange Act,” enacted as part of the Securities Acts

Amendments of 1975 (%1975 Amendments”),® directs the Commission, having due regard for the

. s 15U.8.C. 78k-1(a)(2).




public interest, the protection of investors, and the maintenance of fair and orderly markets, to .

use its authority under the Exchange Act to facilitate the establishment of a national market
system for securities in accordance with the Congressional findings and objectives set forth in
Section 11A(a)(1) of the Exchange Act.” Among the findings and objectives in Section
11A(a)(1) is that “[n]ew data processing and communications techniques create the opportunity
for more efficient and effective market operations”™® and “[i]t is in the public interest and
appropriate for the protection of investors and the maintenance of fair and orderly markets to
assure . . . the economically efficient execution of securities transactions.” In addition, Sections
6(b), 15A, and 17A(b)(3) of the Exchange Act impose obligations on national securities
exchanges, national securities associations, and clearing agencies, respectively, to be “so

510

organized” and “[have] the capacity to . . . carry out the purposes of [the Exchange Act].

For over two decades, Commission staff has worked with SROs to assess their automated

systems under the Commission’s ARP inspection program (“ARP Inspection Program”), a .

voluntary information technology review program created in response to the October 1987

6 Pub. L. 94-29, 89 Stat. 97 (1975).
7 15 U.S.C. 78k-1(a)(1).
Section 11A(a)(1)(B) of the Exchange Act, 15 U.S.C. 78k-1(a)(1}(B).

Section 11A(a)(1)(C)(i) of the Exchange Act, 15 U.S.C. 78k-1(a)(1)(C)(i). Further, the -
Senate Committee Report accompanying the 1975 Amendments states further that a
paramount objective of a national market system is “the maintenance of stable and
orderly markets with maximum capacity for absorbing trading imbalances without undue
price movements.” Senate Comm. On Banking, Housing and Urban Affairs, Report to
accompany S. 249, Sen. Rep. 94-75, 94th Cong,, 1st Sess. at 7 (1975).

10 See Sections 6(b)(1), 15A(b)(2), and 17A(b)(3) of the Exchange Act, 15 U.S.C.
781(b)(1), 780-3(b}(2), 78q-1(b)(3), respectively. See also Section 2 of the Exchange
Act, 15 U.S.C. 78b, and Section 19 of the Exchange Act, 15 U.S.C. 78s.




market break.!" In 1989, the Commission published ARP I, its first formal policy statement
regarding steps that SROs should take in connection with their automated systems.12 In ARP I,
the Commission discussed the development by SROs of automated execution, market
information, and trade comparison systems to accommodate increased trading activity from the
1960s through the 1980s."> The Commission acknowledged improvements in efficiency during
that time period, but noted that the October 1987 market break had exposed that automated
systems remained vulnerable to operational problems during extreme high volume periods. The
Commission also expressed concern about the potential for systems failures to negatively impact
public investors, broker-dealer risk exposure, and market efficiency.'* The Commission further
stated in ARP I that market movements should be “the result of market participants’ changing

expectations about the direction of the market for a particular security, or group of securities, and

. 1 See ARP I, supra note 1, 54 FR at 48706.

12 See ARP 1, supra note 1, 54 FR at 48705-48706, stating that SROs should “take certain
steps to ensure that their automated systems have the capacity to accommodate current
and reasonably anticipated future trading volume levels and respond to localized
emergency conditions.” In ARP 1, the Commission also defined the terms “automated
systems” and “automated trading systems” to refer “collectively to computer systems for
listed and OTC equities, as well as options, that electronically route orders to applicable
market makers and systems that electronically route and execute orders, including the
data networks that feed the systems...[and encompass] systems that disseminate
transaction and quotation information and conduct trade comparisons prior to settlement,
including the associated communication networks.” See id. at n. 21. See also id. at n. 26
(stating that the Commission may suggest expansion of the ARP 1 policy statement to
cover “other SRO computer-driven support systems for, among other things, clearance
and settlement, and market surveillance, if the Commission finds it necessary to ensure
the maintenance of fair and orderly markets”).

13 See id. at 48705.

1 See id. at 48705. The Commission noted that problems encountered by trading systems
during the October 1987 market break included: (i) inadequate computer capacity
causing queues of unprocessed orders to develop that, in turn, resulted in significant
delays in order execution; (i) inadequate contingency plans to accommodate increased

order traffic; (iii) delays in the transmission of transaction reports to both member firms

and markets; and (iv) delays in order processing.




not the result of investor confusion or panic resulting from operational failures or delays in SRO
automated trading or market information systems.”’ The Commission issued ARP I as a result
of these concerns, and stated that SROs should “establish comprehensive planning and
assessment programs to test systems capacity and vulnerability.”'® In particular, the Commission
recommended that each SRO should: (1) establish current and future capacity estimates for its
automated order routing and execution, market information, and trade comparison systems; (2)
periodically conduct capacity stress tests to determine the behavior of automated systems under a
variety of simulated conditions; and (3) contract with independent reviewers to assess annually
whether these systems could perform adequately at their estimated current and future capacity
levels and have adequate protection against physical threat.'” In addition, ARP I called for each
SRO to have its automated systems reviewed annually by an “independent reviewer,” '®

In 1991, the Commission published ARP IL."° In ARP 11, the Commission further

articulated its views on how SROs should conduct independent reviews.” ARP I stated that

13 See id. at 48705.
See id. at 48705-48706.

See id. at 48706-48707. With respect to capacity estimates and testing, the Commission
urged SROs to institute procedures for stress testing using “standards generally set by the
computer industry,” and report the results of stress testing to Commission staff. The
Commission also requested comment on whether it should mandate specific standards for
the SROs to follow, and if so, what those standards should be. See id. With respect to
vulnerability of systems to external and internal threat, the Commission requested in ARP
I that SROs assess the susceptibility of automated systems to computer viruses,
unauthorized use, computer vandalism, and failures as result of catastrophic events (such
as fire, power outages, and earthquakes), and promptly notify Commission staff of any
instances in which unauthorized persons gained or attempted to gain access to SRO
systems, and follow up with a written report of the problem, its cause, and the steps taken
to prevent a recurrence.

¥ Seeid.

See ARP II Release, 56 FR 22490, supra note 1.




such reviews and analysis should: “(1) cover significant elements of the operations of the
automation process, including the capacity planning and testing process, contingency planning,
systems development methodology and vuinerability assessment; (2) be performed on a cyclical
basis by competent and independent audit personnel following established audit procedures and
standards; and (3) result in the presentation of a report to senior SRO management on the
recommendations and conclusions of the independent reviewer, which report should be made
available to Commission staff for its review and comment.””’

In addition, ARP II addressed how SROs should notify the Commission of material
systems changes and significant systems problems. Specifically, ARP II stated that SROs should
notify Commission staff of significant additions, deletions, or other changes to their automated
systems on an annual and an as-needed basis, as well as provide real-time notification of unusual
events, such as significant outages involving automated systems.?'2 Further, in ARP 11, the
Commission again suggested development of standards to meet the ARP policy statements,
stating that “the SROs, and other interested parties should begin the process of exploring the
establishment of (1) standards for determining capacity levels for the SROs’ automated trading
systems; (2) generally accepted computer security standards that would be effective for SRO

automated systems; and (3) additional standards regarding audits of computer systems.””>

0 Seeid.

2 See id. at 22491. In ARP II the Commission also explained that, in its view, “a critical

element to the success of the capacity planning and testing, security assessment and
contingency planning processes for [automated] systems is obtaining an objective review
of those planning processes by persons independent of the planning process to ensure that
adequate controls and procedures have been developed and implemented.” 1d.

22 See id. at 22491.

B Seeid.




The current ARP Inspection Program was developed by Commission staff to implement .

the ARP p'olicy statements,”* and has garnered participation by all active registered clearing
agencies, all registered national securities exchanges, the Financial Industry Regulatory
Authority (“FINRA”), the only registered national securities association, one exempt clearing
agency, and one ATS.”” In 1998, the Commission adopted Regulation ATS which, émong other

things, imposed by rule certain aspects of ARP I and ARP II on significant-volume ATSs.2®

24 While participation in the ARP Inspection Program is voluntary, the underpinnings of

ARP I and ARP I are rooted in Exchange Act requirements. See supra notes 5-10 and
accompanying text.

» See infra note 91 and accompanying text. One ATS currently complies voluntarily with

the ARP Inspection Program. However, ARP staff has conducted ARP inspections of
other ATSs over the course of the history of the ARP Inspection Program. See also infra
notes, 134-135 and accompanying text.

26 See Rule 301(b)(6) of Regulation ATS, 17 CFR 242.301(b)(6). With regard to systems
that support order entry, order routing, order execution, transaction reporting, and trade
comparison, Regulation ATS requires significant-volume ATSs to: establish reasonable
current and future capacity estimates; conduct periodic capacity stress tests of critical
systems to determine their ability to accurately, timely and efficiently process
transactions; develop and implement reasonable procedures to review and keep current
system development and testing methodology; review system and data center
vulnerability to threats; establish adequate contingency and disaster recovery plans;
perform annual independent reviews of systems to ensure compliance with the above
listed requirements and perform review by senior management of reports containing the
recommendations and conclusions of the independent review; and promptly notify the
Commission of material systems outages and significant systems changes. See Rule
301(b)(6)(ii) of Regulation ATS, 17 CFR 242.301(b)(6)(ii). Regulation ATS defines
significant-volume ATSs as ATSs that, during at least 4 of the preceding 6 calendar
months, had: (i) with respect to any NMS stock, 20 percent or more of the average daily
volume reported by-an effective transaction reporting plan; (ii) with respect to equity
securities that are not NMS stocks and for which transactions are reported to a self-
regulatory organization, 20 percent or more of the average daily volume as calculated by
the self-regulatory organization to which such transactions are reported; (iii) with respect
to municipal securities, 20 percent or more of the average daily volume traded in the
United States; or (iv) with respect to corporate debt securities, 20 percent or more of the
average daily volume traded in the United States. See Rule 301(b)(6)(i) of Regulation

ATS, 17 CFR 242.301(b}(6)(1). .
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Thereafter, administration of these aspbcts of Regulation ATS was incorporated into the ARP
Inspection Program.

Under the ARP Inspection Program, staff in the Commission’s Division of Trading and
Markets (“ARP staff”) conduct inspections of ARP entity systems, attend periodic technology
briefings presented by ARP entity staff, monitor the progress of planned significant system
changes, and respond to reports of system failures, disruptions, and other systems problems of
ARP entities. An ARP inspection typically includes ARP staff review of information technology
documentation, testing of selected controls, and interviews with information fechnology staff and
management of the ARP entity.ﬂ

Just as matkets have become increasingly automated and information technology
programs and practices at ARP entities have changed, ARP inspections also have evolved
considerably over the past 20 years. Today, the ARP Inspection Program covers nine general
inspection areas, or information technology “domains:” application controls; capacity planning;
computer operations and production environment controls; contingency planning; information
security and networking; audit; outsourcing; physical security; and systems development
methodology.?® The goal of an ARP inspection is to evaluate whether an ARP entity’s controls

over its information technology resources in each domain are consistent with ARP and industry

2 ARP inspections are typically conducted independently from the inspections and
examinations of SROs, ATSs, and broker-dealers conducted by staff in the Commission’s
Office of Compliance Inspections and Examinations (“OCIE”) for compliance with the
federal securities laws and rules thereunder.

28 Each domain itself contains subcategories. For example, “contingency planning”
includes business continuity, disaster recovery, and pandemic planning, among other
things.




guidelines,” as identified by ARP staff from a variety of information technology publications .
that ARP staff believes reflect industry standards for securities market participants.
Most recently, these publications have included, among others, publications issued by the
Federal Financial Institutions Examination Council (“FFIEC”) and the National Institute of
Standards and Technology (“NIST”).*® ARP staff has also relied on the 2003 Interagency White
Paper on Sound Practices to Strengthen the Resiliency of the U.S. Financial System®! and the
2003 Policy Statement on Business Continuity Planning for Trading Markelts.3 ? Since 2003,
however, the Commission has not issued formal guidance on which publications establish the
most appropriate guidel_ines for ARP entities. At the conclusion of an ARP inspection, ARP staff
typically issues a report to the ARP entity with an assessment of its information technology

program with respect to its critical systems, including any recommendations for improvement.

9 The domains covered during an ARP inspection depend in part upon whether the

inspection is a regular inspection or a “for-cause” inspection. Typically, however, to
make the most efficient use of resources, a single ARP inspection will cover fewer than
nine domains, )

30 Other examples of publications that ARP staff has referred to include those issued by the

Center for Internet Security (http:/benchmarks.cisecurity.org/en- ,
us/?route=downloads.benchmarks); Information Systems Audit and Control Association -
(Control Objections for Information Technology Framework, available at;
http://www.isaca.org/Knowledge-Center/cobit/Pages/COBIT-Online.aspx); Defense
Information Systems Agency, Security Technical Implementation Guides (available at
http://iase.disa.mil/stigs/index.html); and Government Accountability Office (Federal
Information System Controls Audit Manual (February 2009), available at:
http://www.gao.gov/assets/80/77142.pdf).

See Securities Exchange Act Release No. 47638 (April 7, 2003), 68 FR 17809 (April 11,
2003) (Interagency Paper on Sound Practices to Strengthen the Resilience of the U.S.
Financial Systems) (“2003 Interagency White Paper™).

32 See Securities Exchange Act Release No. 48545 (September 25, 2003), 68 FR 56656
(October 1, 2003) (Policy Statement: Business Continuity Planning for Trading Markets)
(2003 Policy Statement on Business Continuity Planning for Trading Markets™). .

31
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. Another significant aspect of the ARP Inspection Program relates to the monitoring of
planned significant systems changes and reports of systems problems at ARP entities. As noted
above, ARP I stated that SROs should notify Commission staff of significant additions,
deletions, or other changes to their automated systems on an annual and an as-needed basis, as
well as provide real-time notification of unusual events, such as significant outages involving
automated systems.33 Likewise, Regulation ATS requires significant-volume ATSs to promptly
notify the Commission of material systems outages and significant systems changes.”®

In addition to the Commission’s ARP policy statements and Rule 301(b)(6) of Regulation
ATS, Commission staff has provided guidance to ARP entities on how the staff believes they
should report planned systems changes and systems issues to the Commission. For example, in
2001, Commission staff sent a letter to the SROs and other participants in the ARP Inspection
. Program to clarify what should be considered a “significant system change” and a “significant

system outage” for purposes of reporting systems changes and problems to Commission staff.®

33 See supra note 22 and accompanying text.

34 See 17 CFR 242.301(b)(6)(ii)(G). See also supra note 26.

35 In June 2001, staff from the Division of Market Regulation sent a letter to the SROs and
other participants in the ARP Inspection Program regarding Guidance for Systems
Outage and System Change Notifications (“2001 Staff ARP Interpretive Letter”),
advising them that the staff considers a significant system change to include: (i) major
systems architectural changes; (ii) reconfiguration of systems that cause a variance
greater than five percent in throughput or storage; (iii) introduction of new business
functions or services; (iv) material changes in systems; (v) changes to external interfaces;
(vi) changes that could increase susceptibility to major outages; (vii) changes that could
increase risks to data security; (viii) a change that was, or will be, reported or referred to
the entity’s board of directors or senior management; or (ix) changes that may require
allocation or use of significant resources. The 2001 Staff ARP Interpretive Letter also
advised that Commission staff considers a “significant system outage” to include an
outage that results in: (i) failure to maintain service level agreements or constraints; (i1)
disruption of normal operations, including switchover to back-up equipment with no
possibility of near-term recovery of primary hardware; (iii) loss of use of any system; (iv)

. Joss of transactions; (v) excessive back-ups or delays in processing; (vi) loss of ability to
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Further, in 2009, Commission staff sent a letter to the national securities exchanges and FINRA .

expressing the staff’s view that SROs are obligated to ensure that their systems’ operations
comply with the federal securities laws and rules and the SRO’s rules, and that failure to satisfy
this obligation could lead to sanctions under Section 19(h)(1) of the Exchange Act.*® Unlike
ARP I, ARP II,land Rule 301(b)(6) pf Regulation ATS, the 2001 Staff ARP Interpretive Letter
and 2009 Staff Systems Compliance Letter were not issued by the Commission and constitute
only staff guidance. Proposed Regulation SCI, if adopted, would consolidate and supersede all
such staff guidance, as well as the Commission’s ARP policy statements and Rule 301(b)(6) of

Regulation ATS.

disseminate vital information; (vii) communication of an outage situation to other
external entities; (viii) a report or referral of an event to the entity’s board of directors or
senior management; (ix) a serious threat to systems operations even though systems
operations are not disrupted; or (x) a queuing of data between system components or
queuing of messages to or from customers of such duration that a customer’s normal
service deltvery is affected. The 2001 Staff ARP Interpretive Letter is available at
http://www.sec.gov/divisions/marketreg/sroautomation.shtm].

3 In December 2009, staff from the Division of Trading and Markets and Office of
Compliance Inspections and Examinations sent a letter (“2009 Staff Systems Compliance
Letter”) to each national securities exchange and FINRA reminding each of its obligation
to ensure that its systems’ operations are consistent with the federal securities laws and
rules and the SRO’s rules, and clarifying the staff’s expectations regarding SRO systems
compliance. The 2009 Staff Systerns Compliance Letter also expressed the staff’s view
that SROs and other participants in the ARP Inspection Program should have effective
written policies and procedures for systems development and maintenance that provide
for adequate regulatory oversight, including testing of system changes, controls over
system changes, and independent audits. The 2009 Staff Systems Compliance Letter also
expressed the staff’s expectation that, if an SRO becomes aware of a system function that
could lead or has led to a failure to comply with the federal securities laws or rules, or the
SRO’s rules, the SRO should immediately take appropriate corrective action including, at
a minimum, devoting adequate resources to remedy the issue as soon as possible, and
notifying Commuission staff and (if appropriate) the public of the compliance issue and
efforts to rectify it. The 2009 Staff Systems Compliance Letter was sent to BATS,
BATS-Y, CBOE, C2, CHX, EDGA, EDGX, FINRA, ISE, Nasdaq, Nasdag OMX BX,
Nasdag OMX Phlx, NSX, NYSE, NYSE MKT (f’/k/a NYSE Amex), NYSE Arca. See
infra notes 47 and 51.
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In addition, OCIE conducts inspections of SROs, as pﬁrt of the Commission’s oversight
of them. Unlike ARP inspections, however, which focus on information technology controls,
QCIE primarily conducts risk-based examinations of securitics exchanges, FINRA, and other
SROs to evaluate whether they and their member firms are complying with the Exchange Act
and the rules thereunder, as well as SRO rules. Examples of OCIE risk-based examination areas
include: govemnance, regulatory ﬁmding,_trading regulation, member firm examination
programs, disciplinary programs for member firms, and exchange programs for listing
compliance. In 2011, OCIE conducted baseline assessments of all of the national securities
exchanges then operating. These assessments included these areas, among others, but did not
include examinations of the exchanges’ systems, as systems inspections are conducted under the
ARP Inspection Prog,ram.37 As part of the Commission’s oversight of the SROs, OCIE also
reviews systems compliance issues reported to Commission staff. The information gained from
OCIE’s review of reported systems compliance issues helps to inform its examination risk-
assessments for SROs.

B. Evolution of the Markets Since the Inception of the ARP Inspection Program

Since the inception of the ARP Inspection Program more than two decades ago, the
securities markets have experienced sweeping changes, evolving from a collection of relatively
few, mostly manual markets, to a larger number and broader variety of trading centers that are
almost completely automated, and dependent upon sophisticated technology and extremely fast

and interconnected systems. Regulatory developments, such as Regulation NMS,*

3 See text accompanying notes 24-29.

3 17 CFR 242.600-612. See also Securities Exchange Act Release No. 51808 (June 9,
2005), 70 FR 37496 (June 29, 2005). :
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decimalization,* Regulation ATS,* and the Order Handling Rules,*! also have impacted the .
structure of the markets by, among other things, mandating aqd providing incentives that

encourage automation and speed. Although some markets today retain trading floors and

accommodate some degree of manual interaction, these markets also have implemented

electronic trading for their products. In stock markets, for example, in almost al] cases, the

volume of electronic trading dominates any residual manual activity.*? In addition, in recent

y.ears, the new trading systems developed by existing or new exchanges and ATSs rely almost

exclusively on fully-electronic, automated technology to execute trades.*’ Asa result, the

overwhelming majority of securities transactions today are executed on such automated

systems.** A primary driver and catalyst of this transformation has been the continual evolution

39 See Securities Exchange Act Release No. 42360 (January 28, 2000), 65 FR 5003
(February 2, 2000).

40 17 CFR 242.300-303. See also ATS Release, supra note 2.

4 Securities Exchange Act Release No. (September 6, 1996), 61 FR 48290 (September 12,
1996). See also Concept Release on Equity Market Structure, supra note 42, at 3594.

See, e.¢., Securities Exchange Act Release No. 61358 (January 14, 2010), 75 FR 3594,
3594-95 (January 21, 2010) (Concept Release on Equity Market Structure). See also
Securities Exchange Act Release No. 58845 (October 24, 2008), 73 FR 64379 (October
29, 2008) (SR-NYSE-2008-46) (order approving NYSE’s New Market Model, an
electronic trading system with floor-based components).

See, ¢.g., Securities Exchange Act Release Nos. 62716 (August 13, 2010), 75 FR 51295
(August 19, 2010) (order approving the exchange registration application of BATS-Y
Exchange, Inc.); 61698 (March 12, 2010), 75 FR 13151 (March 18, 2010) (order
approving the exchange registration applications of EDGA Exchange Inc. and EDGX
Exchange Inc.); 57478 (March 12, 2008), 73 FR 14521 (March I8, 2008} (order
approving a proposed rule change, as amended, by the NASDAQ Stock Market LLC to
establish rules governing the trading of options on the NASDAQ Options Market).

42

43

B For example, less than 30 percent of stock trading takes place on listing exchanges as

orders are dispersed to more than 50 competing venues, almost all of which are fully
electronic. See, e.g., http://www batstrading com/market summary. See also Concept -
Release on Equity Market Structure, supra note 42, for a more detailed discussion of

equity market structure. .
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of technologies for generating, routing, and executing orders. These technologies have

dramatically improved the speed, capacity, and sophistication of the trading functions that are

available to market participants.45 The increased speed and capacity of automated systems in the

current market structure has contributed to surging message traffic.*

In addition to these changes, there has been an increase in the number of trading venucs,

particularly for equities. No longer is trading in equities dominated by one or two trading

venues. Today, 13 national securities exchanges trade equities, with no single stock exchange

having an overall market share of greater than twenty percent of consolidated volume for all

NMS stocks,?” but each with a protected quotation48 that may not be traded through by other

45

46

47

43

For example, the speed of trading has increased to the point that the fastest traders now
measure their latencies in microseconds. See Concept Release on Equity Market
Structure, supra note 42, at 3598.

See, e.2., “Climbing Mount Message: How Exchanges are Managing Peaks,” Markets
Media (posted on June 29, 2012), available at: http://marketsmedia.com/climbing-
mount-message-exchanges-managing-peaks/ (noting that message volumes across U.S.
exchanges hit a daily peak of 4.47 million messages per second).

See, e.g., market volume statistics reported by BATS Exchange, Inc., available at:
http://www.batstrading. com/market summary {(no single national securities exchange
executed more than 20 percent of volume in NMS stocks during the 5-day period ending
February 7, 2013). The following pational securities exchanges have equities trading
platforms: (1)} BATS Exchange, Inc. (“BATS™); (2) BATS Y-Exchange, Inc. (“BATS-
Y™); (3) Chicago Board Options Exchange, Incorporated (“CBOE”); (4) Chicago Stock
Exchange, Inc. (“CHX"); (5) EDGA Exchange, Inc. (“EDGA”); (6) EDGX Exchange,
Ine. (“EDGX"); (7) NASDAQ OMX BX, Inc. (“Nasdaq OMX BX”); (8) NASDAQ
OMX PHLX LLC (“Nasdaq OMX Phlx”); (9) NASDAQ Stock Market LLC (“Nasdaq™);

~ (10) National Stock Exchange, Inc. (“NSX™); (11) New York Stock Exchange LLC

(“NYSE”); (12) NYSE MKT LLC (“NYSE MKT™); and (13) NYSE Arca, Inc. (“NYSE
Arca”).

A “protected quotation” is defined by Regulation NMS as a quotation in an NMS stock
that (i) is displayed by an automated trading center; (i1} is disseminated pursuant to an
effective national market system plan; and (iii) is an automated quotation that is the best
bid or best offer of a national securities exchange, the best bid or best ofter of The
Nasdaq Stock Market, Inc., or the best bid or best offer of a national securities association
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markets.”” ATSs, including electronic communications networks (“ECNs”) and dark pools, as .

well as broker-dealer internalizers, also execute substantial volumes of securities transactions.>®
Each of these trading venues is connected with the others through a vast web of linkages,
including those that provide connectivity, routing services, and market data. The number of

venues trading options has likewise grown, with 11 national securities exchanges currently

trading options, up from five as recently as 2004.°!

The increased number of trading venues, dispersal of trading vélume, and the resulting
reliance on a variety of automated systems and intermarket linkages have increased competition
and thus investor choice, but have also increa;ed the complexity of the markets and the
challenges for market participants seeking to manage their information technology programs and

to ensure compliance with Commission rules.** These changes have also substantially

other than the best bid or best offer of The Nasdaq Stock Market, Inc. See Rule
_ 000(b)(57)-(58) of Regulation NMS, 17 CFR 242.600(b}(57)-(58).

See Rule 611(a)(1) of Regulation NMS, 17 CFR 242.601(a)(1).
See Concept Release on Equity Market Structure, supra note 42,

49
50

ol The following venues trade options today: (1) BATS Exchange Options Market; (2)

Boston Options Exchange LLC (“BOX"); (3) C2 Options Exchange, Incorporated
(*C27); (4) CBOE; (5) International Securities Exchange, LLC (“ISE™); (6) Miami
International Securities Exchange, LLC (“MIAX"); (7) NASDAQ Options Market; (8)
NASDAQ OMX BX Options; (9) Nasdag OMX Phlx; (10) NYSE Amex Options; and
(I11) NYSE Arca.

For example, one important type of linkage in the current market structure was created to
comply with legal obligations to protect against trade-throughs as required by Rule 611
of Regulation NMS under the Exchange Act, 17 CFR 242.611. A trade-through is the
execution of a trade at a price inferior to a protected quotation for an NMS stock.
Importantly, Rule 611 applies to all trading centers, not Just those that display protected
quotations. Trading center is defined broadly in Rule 600(b)(78) of Regulation NMS to
include, among others, all exchanges, all ATSs (including ECNs and dark pools), all
OTC market makers, and any other broker-dealer that executes orders internally, whether
as agent or principal. See Concept Release on Equity Market Structure, supra note 42, at

3601. .
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heightened the potential for systems proBlems originating from any number of sources to broadly
affect the market. Given the increased interconnectedness of the markets, a trading venue may
not always recognize the true impact and cost of a problem that originates with one of its
systems. |

C. Successes and Limitations of the Current ARP Inspection Program

While the Commission generally considers the ARP Inspection Program to have been
successful in improving the automated systems of the SROs and other entities participating in the
program over the past 20 years, the Commission is mindful of its limitations. For example,
because the ARP Inspection Program is established pursuant to Commission policy statements,
cather than Commission rules,> the Commission’s ability to assure compliance with ARP
standards with certainty or adequate thoroughness is limited. In particular, the Commission may
not be able to fully address major or systemic market prob]ems- at al} entities that would meet the
proposed definition of SCI entity. Further, the Government Accountability Office (“GAQO”) has
identified the voluntary nature of the ARP Inspection Program as a limitation of the program and
recommended that the Commission make compliance with ARP guidelines mandatory.>

The Commission believes that the continuing evolution of the securities markets to the

current state, where they have become almost entirely electronic and highly dependent on

sophisticated trading and other technology (including complex regulatory and surveillance

53 As discussed in infra Section IIL.B.1, no ATS currently meets the volume thresholds in

Rule 301(b)(6) of Regulation ATS.

See GAO, Financial Market Preparedness: Improvements Made, but More Action
Needed to Prepare for Wide-Scale Disasters, Report No. GAO-04-984 (September 27,
2004). GAO cited instances in which the GAO believed that entities participating in the
ARP Inspection Program failed to adequately address or implement ARP staff
recommendations as the reasoning behind its recommendation to make compliance with
ARP guidelines mandatory. As noted in supra Section LA, the obligations underlying the
policy statements are statutorily mandated. -
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systems, as well as systems relating to the provision of market data, intermarket routing and .

connectivity, and a variety of other member and issuer services), has posed challenges for the
ARP Inspection Program. Accordingly, the Commission believes fhat the guidance in the ARP
policy statements should be updated and formalized, and that clarity with respect to a variety of
important matters, including regarding appropriate industry practices, notice to the Commission
of all SCI events and to members or participants of SCI entities of certain systems problems,
Commisston access to systems, and procedures designed to better ensure that SRO systems
comply with the SRO’s own rules, would improve the Commission’s oversight capabilities.
Furthermore, given the importance of ensuring that an SRO’s'trading and other systems are
operated in accordance with its rules, the Commission believes that improvements in SRQ
procedures could help to ensure that such systems are operating in compliance with relevant
rules, and to promptly identify and address any instances of non-compliance.*®

@

D. Recent Events

In the Commission’s view, recent events further highlight why rulemaking in this areﬁ
may be warranted. én May 6, 2010, according to a report by the staffs of the Commission and
the Commodity Futures Trading Commission (“CFTC”), the prices of many U.S.-based equity
products experienced an extraordinarily rapid decline and recovery, with major equity indices in

both the futures and securities markets, each already down over four percent from their prior day

33 Section 19(b)(1) of the Exchange Act requires each SRO to file with the Commission any

proposed rule or any proposed change in, addition to, or deletion from the rules of such
SRO (a “proposed rule change™), accompanied by a concise general statement of the
basis and purpose of such proposed rule change, and provides that no proposed rule
change shall take effect unless approved by the Commission or otherwise permitted in
accordance with the provisions of this section. See 15 U.S.C. 78s(b)( 1). AnSRO’s
failure to file a proposed rule change when required would be a violation of Section

19(b)(1). .
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close, suddenly plummeting a further five to six percent in a matter of minutes before rebounding
almost as quickly.56 According to the May 6 Staff Report, many individual equity securities and
exchange traded funds suffered similar price declines and reversals within a short period of time,
falling 5, 10, or even 15 percent before recovering most, if not all, of their losses.”” The May 6
Staff Report stated that some equities experienced even more SEVere price moves, both up and
down, with over 20,000 trades in more than 300 securities executed at prices more than 60
percent away from their values just moments before.®

Among the key findings in the May 6 Staff Report was that the interaction between
automated execution programs and algorithmic trading strategies can quickly erode liquidity and
result in diAsorderly markets, and that concerns about data integrity, especially those that involve
the publication of trades and quotes to the consolidated tape, can contribute to pauses or halts in
many automated trading systems and in turn lead to a reduction in general market liquidity.59
According to the May 6 Staff Report, the events of May 6, 2010 clearly demonstrate the
importance of data in today’s world of fully automated trading strategies and systems, and that
fair and orderly markets require the maintenance of high standards for robust, accessible, and
timely market data.*

Both before and after the May 6, 2010 incident, individual markets hlave also experienced

other systems-related issues. In February 2011, NASDAQ OMX Group, Inc. revealed that

%6 See Findings Regarding The Market Events Of May 6, 2010, Report Of The Staffs Of
The CFTC And SEC To The Joint Advisory Committee On Emerging Regulatory Issues,
September 30, 2010 (“May 6 Staff Report”).

7 Seeid.

58 These trades subsequently were broken by the exchanges and FINRA. See id.
id. at 78.

id. at 8.

59

See
60 See
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hackers had penetrated certain of its computer networks, though Nasdaq reported that at no point

did this intrusion compromise Nasdaq’s trading systems.®' In October 201 1, the Commission

sanctioned EDGX and EDGA, two national securities exchanges, and their affiliated broker,

Direct Edge ECN LLC, for violations of federal securities laws arising from systems incidents.®”

In the Direct Edge Order, the Commission noted that the “violations occurred against the

backdrop of weaknesses in Respondents’ systems, processes, and controls.”®
b1

More recently, in 2012, systems issues hampered the initial public offerings of BATS

Global Markets, Inc. and Facebook, Inc.** On March 23,2012, BATS announced that a

“software bug” caused BATS to shut down the IPO of its own stock, BATS Global Markets,

Inc.®* On May 18, 2012, issues with Nasdaq’s trading systems delayed the start of trading in the

61

62

63

64

65

See announcement by Nasdag OMX (February 5, 2011), available at:
http://www.nasdag.com/includes/announcement-2-5-11.aspx (accessed May 20, 2011).
See also Devlin Barrett, “Hackers Penetrate NASDAQ Computers,” Wall St. ] ., February
5,2011, at Al; Devlin Barrett et al., “NASDAQ Confirms Breach in Network,” Wall St.
J., February 7, 2011, at C1.

See Securities Exchange Act Release No. 65556, In the Matter of EDGX Exchange, Inc., -

EDGA Exchange, Inc. and Direct Edge ECN LLC (settled action: October 13, 2011),
available at: htip://www.sec.gov/litigation/admin/201 1/34-65556.pdf (“Direct Edge
Order”); see also Commission News Release, 2011-208, “SEC Sanctions Direct Edge
Electronic Exchanges and Orders Remedial Measures to Strengthen Systems and
Controls” (October 13, 2011). EDGX, EDGA, and their affiliated routing broker, Direct
Edge ECN LLC (dba DE Route), consented to an Order Instituting Administrative and
Cease-and-Desist Proceedings Pursuant to Sections 19(h) and 21C of the Securities
Exchange Act of 1934, Making Findings, and Imposing Remedial Sanctions and a Cease-
and-Desist Order.

See Direct Edge Order, supra note 62, at 3.
See also infra note 334 and accompanying text.

See “BATS BZX Exchange Post-Mortem™ by BATS, March 23, 2012, available at:
www.batstrading.com/alerts (accessed July 2, 2012).
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high-profile IPO of Facebook, Inc. and some market parti.cipants experienced delays in
notifications over whether orders had been filled.®®

While these are illustrative high-profile examples, they are not the only instances of
disruptions and other systems problems experienced by SROs and ATSs.”” Moreover, the risks
associated with cybersecurity, and how to protect against systems intrusions, are increasingly of
concern to all types of entities, including public cornpanies.68

On October 2, 2012, the Commission conducted a roundtable entitled “Technology and
Trading: Promoting Stability in Today’s Markets” (“Roundtable”).69 The Roundtable examined
the relationship between the operational stability and integrity of the securities market and the
ways in which market participants design, implement, and manage complex and interconnected
trading technologies.70 Panelists offered their views on how market participants could prevent,

or at least mitigate, technology errors as well as how error response could be improved.

66 See “Post-Mortem for NASDAQ issues related to the Facebook Inc. (FB) IPO Cross on
Friday, May 18, 2012” by NASDAQ, May 18, 2012, available at:
hitp://www.nasdagtrader.com/TraderNews.aspx?id=ETA2012-20 (accessed July 2,
2012).

67 The Commission notes that outages have occurred on foreign markets recently as well.
See, e.g., Kana Inagaki and Kosaku Narioka, “Tokyo Tackles Trading Glitch,” Wall St.
J., February 2, 2012; and Neil Shah and Carrick Mellenkamp, “London Exchange
Paralyzed by Glitch,” Wall St. J., September 9, 2008, Europe Business News. See also
discussion in infra Section II1.C.1.b regarding business continuity planning during
October 2012 due to Superstorm Sandy.

68 See, e.g., CF Disclosure Guidance: Topic No. 2, Cybersecurity (October 13, 2011),
available at: http://www.sec. gov/divisions/corpﬁn/guidance/cfguidance-tonic2.htm
(providing the Division of Corporation Finance’s views regarding disclosure obligations
relating to cybersecurity risks and cyber incidents).

6 See Securities Exchange Act Release No. 67802 (September 7, 2012), 77 FR 56697
(September 13, 2012) (File No. 4-652). A webcast of the Roundtable is available at:
www.sec.gov/news/otherwebcasts/2012/ttr100212.shtml.

o See Securities Exchange Act Release No. 67725 (August 24, 2012), 77 FR 52766
(August 30, 2012) (File No. 4-652). The Roundtable included panelists from academia,
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Although the discussion was wide-ranging, several themes emerged, with panelists .

generally agreeing that areas of focus across the industry should be on adherence to best
practices, improved quality assurance, more robust testing, increased pre-trade and post-trade
risk controls, real-time monitoring of systems, and improved communications when systems

problems occur. The panelists also discussed whether there should be regulatory or other

clearing agencies, national securities exchanges, broker-dealers, and other organizations.
Panelists for the first panel were: Dr. Nancy Leveson, Professor of Aeronautics and
Astronautics and Engineering Systems, MIT (“MIT”); Sudhanshu Arya, Managing
Director, ITG (“ITG”); Chris Isaacson, Chief Operating Officer, BATS Exchange
(“BATS”); Dave Lauer, Market Structure and HFT Consultant, Better Markets, Inc.
(“Better Markets”); Jamil Nazarali, Head of Citadel Execution Services, Citadel
(“Citadel”); Lou Pastina, Executive Vice President - NYSE Operations, NYSE
(“NYSE”); Christopher Rigg, Partner - Financial Services Industry, IBM (“IBM™); and
Jonathan Ross, Chief Technology Officer, GETCO LLC (“Getco”).

Panelists for the second panel were: Dr. M. Lynne Markus, Professor of Information and

Process Management, Bentley University (“Bentley”); David Bloom, Head of UBS

Group Technology (“UBS”); Chad Cook, Chief Technology Officer, Lime Brokerage .
LLC (“Lime”); Anna Ewing, Executive Vice President and Chief Information Officer,

Nasdaq; Albert Gambale, Managing Director and Chief Development Officer, Depository

Trust and Clearing Corp. (“DTCC”); Saro Jahani, Chief Information Officer, Direct Edge

(“DE”); and Lou Steinberg, Chief Technology Officer, TD Ameritrade (“TDA”). See

Technology and Trading: Promoting Stability in Today’s Markets Roundtable —

Participant Bios, available at: http://www.sec.gov/news/otherwebcasts/2012/ttr1 00212-

bios.htm.

The Roundtable was announced on August 3, 2012, following a report by Knight Capital
Group, Inc. (“Knight”) that, on August 1, 2012, it “experienced a technology issue at the
opening of trading at the NYSE...[which was] related to Knight’s installation of trading
software and resulted in Knight sending numerous erroneous orders in NYSE-listed
securities into the market....Knight...traded out of its entire erroneous trade position,
which...resulted in a realized pre-tax loss of approximately $440 million.” See Knight
Capital Group Provides Update Regarding August Ist Disruption To Routing In NYSE-
listed Securities (August 2, 2012), available at:

http://www knight.com/investorRelations/pressReleases.asp? compid=105070&releaseID
=1721599,

Although the Knight incident highlights the importance of the integrity of broker-dealer

systems, the focus of the Roundtable was not limited to broker-dealers. But see infra

Section IILG, soliciting comment regarding the potential inclusion of broker-dealers,

other than SCI ATSs, in the proposed definition of SCI entity. .
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mandates for quality standards and industry testing, and whether specific mechanisms, such as

“kill switches,””! would be useful to protect the markets from technology errors and to advance

the goal of bolstering investor confidence in the markets.”> Several panelists also stated that,

given the frequency of coding changes in the current market environment, testing of software

changes should be far more robust.”

In addition to the Roundtable panels, the Commission solicited comment with respect to

the Roundtable’s topics, and received statements from some of the Roundtable panelists, as well

as comment letters from the public.74 Many comment letters specifically recommended

7l

72

73

74

The term “kill switch” is a shorthand expression used by market participants, including
Roundtable participants and Roundtable commenters, to refer to mechanisms pursuant to
which one or more limits on trading could be established by a trading venue for its
participants that, if exceeded, would authorize the trading venue to stop accepting
incoming orders from such participant. See also infra note 76 and accompanying text.

With regard to quality assurance in particular, Roundtable panelists differed on the role of
third parties in providing quality assurance, with some panelists believing that, given the
difficulty for an outside party to understand the complex systems of trading firms and
other market participants, such a role should be performed by internal staff who are better
able to understand such systems, with other panelists opining that there it was critical that
independent parties provide quality assurance.

Panelists urging greater testing in general and industry testing in particular included those
from BATS, Better Markets, DE, ITG, Getco, Nasdaq, NYSE, and TDA.

See hitp://www.sec. gov/comments/4-652/4-652.shtml, listing and publishing all comment
Jetters received by the Commission with respect to the Roundtable. The letters received
cover a broad array of topics, some of which are unrelated to proposed Regulation SCI.
This proposing release discusses and references the following letters when relevant to the
discussion of proposed Regulation SCI: Letter dated September 5, 2012, from James J.
Angel, Ph.D., CFA, Georgetown University and the Wharton School, University of
Pennsylvania (“Angel”™); Letter dated September 27, 2012, from Eric Swanson, BATS
Global Markets, Inc.; Letter dated October 2, 2012, from Dave Lauer, Market Structure
and HFT Consultant, Better Markets (“Better Markets™); Letter dated October 1, 2012,
from Jamil Nazarali, Citadel (“Citadel”); Letter dated October 23, 2012, from Scott
Goebel, Senior Vice President and General Counsel, Fidelity Management & Rescarch
Company (“Fidelity”); Letter dated November 1, 2012, from Arsalan Shahid, Program
Director, Financial Information Forum-(“FIF”); Letter dated October 19, 2012, from
Courtney Doyle McGuinn, Operations Director, FIX Protocol Ltd. (“FIX™); Letter dated
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improved testing as a way to aid error prevention.” In addition, several commenters expressed .
support for a “kill-switch” mechanism that would permit exchanges or other market centers to

terminate a firm’s trading activity if such activity was posing a threat to market integrity.”®

October 1, 2012, from Elizabeth K. King, Head of Regulatory Affairs, GETCO LLC
(“Getco”); Letter dated October 18, 2012, from Adam Nunes, President, Hudson River
Trading LLC (“Hudson™); Letter dated September 23, 2012, from Patrick J. Healy, CEO,
Issuer Advisory Group LLC (“TAG™); Letter dated October 23, 2012, from Karrie
McMillan, General Counsel, Investment Company Institute (“ICI™); Letter dated October
22,2012, from James P. Selway 111, Managing Director, Head of Liquidity Management,
and Sudhanshu Arya, Managing Director, Head of Technology for Liquidity
Management, ITG Inc. (“ITG”); Letter dated September 28, 2012, from Joseph M.
Mecane, NYSE Euronext; Richard G. Ketchum, FINRA; Eric Noll, Nasdaq OMX, Inc.;
Christopher A. Isaacson, BATS Global Markets, Inc.; Bryan Harkins, DirectEdge; David
Herron, Chicago Stock Exchange; Murray Pozmanter, The Depository Trust & Clearing
Corporation; Bank of America Merrill Lynch; Citadel LLC; Citigroup Global Markets
Ine.; Deutsche Bank Securities Inc.; GETCO; Goldman, Sachs & Co/Goldman Sachs
Execution and Clearing; IMC Chicago LLC; ITG, Inc.; Jane Street; J.P. Morgan
Securities LLC; RBC Capital Markets, LLC; RGM Advisors, LLC; Two Sigma
Securities; UBS Securities LLC; Virtu Financial; Wells Fargo Securities (“Industry
Working Group™); Letter dated September 25, 2012, from R. T. Leuchtkafer
(“Leuchtkafer”); Letter dated August 14, 2012, from Stuart J. Kaswell, Executive Vice
President, Managing Director & General Counsel, Managed Funds Association (“MFA”);
Letter dated October 1, 2012, from Richard Gorelick, RGM Advisors, Cameron Smith,
Quantlab, and Peter Nabicht, Allston Trading (“RGM”); Letter dated September 28,
2012, from Nasser A. Sharara, Managing Director, Product Management, Raptor Trading
Systems (“Raptor”); Letter dated October 1, 2012, from Lou Steinberg, Managing
Director, Chief Technology Officer, TDA (“TDA™); Letter dated October 24, 2012, from
David Weisberger, Executive Principal, Two Sigma Securities, LLC (“Two Sigma’).

7 See, ¢.g., letters from Angel, BATS, Better Markets, Citadel, Fidelity, FIF, FIX, Getco,
Hudson, IAG, ICI, ITG, Industry Working Group, Leuchtkafer, MFA, RGM, and Two -
Sigma, supra note 74. Some of these commenters specifically urged greater mtegration
testing and stated that testing with exchanges and other market centers under simulated
market conditions were necessary in today’s extremely fast and interconnected markets.
One commenter (Angel) suggested that exchanges operate completely from their backup
data centers one day each year to test such systems and market participants’ connectivity
to them.

See, ¢.g., letters from Angel, BATS, Citadel, FIF, Getco, IAG, Industry Working Group,
MFA, RGM, and Raptor, supra note 74. See also letters from Fidelity, FTX, Hudson and
ITG, supra note 74, submitted after the Roundtable, suggesting possible approaches for
establishing kill switch criteria. See also supra note 71, describing the use of the term

“kill switch” in this release. .
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The Commission believes that the information presented at the Roundtable and received
from commenters, as broadly outlined above, highlights that quality standards, testing, and
improved error response mechanisms are among the issues needing very thoughtful and focused
attention in today’s securities markets.” In formulating proposed \Regulation SCI, the
Commission has considered the information and views discussed at the Roundtable and received
from commenters.

Most recently, the U.S. national secprities exchanges closed for two business days in the
wake of Superstorm Sandy, a major storm that hit the East Coast of the United States during
October 2012, and which caused significant damage in lower Manhattan, among other places.78

Press reports stated that, while the markets planned to open on the first day of the storm (with the

" The Commission notes that Roundtable panelists and commenters offering their views

and suggestions generally did so in the context of discussing the market as a whole, rather
than focusing on the roles and regulatory status of different types of market participants.
However, some commented on the utility of the ARP Inspection Program and suggested
that it could be expanded. See, e.g., letter from Leuchtkafer, supra note 74. In addition,
the panelists from Getco, Nasdag, and NYSE also suggested that ARP could be
expanded, with the panelist from NYSE in particular advocating that the applicability of
any new ARP-related regulations not be limited to SROs. One commenter suggested that
the Commission update and formalize the ARP Inspection Program before extending 1t to
other market participants. See letter from Fidelity, supra note 74. This commenter added
further that, if the ARP program is extended to other market participants, it should not
include a requirement that broker-dealers submit certain information, such as algorithmic
code changes, for independent review. See also infra Section 111G, soliciting comment
on whether the requirements of proposed Regulation SCI should apply, in whole or in
part, to broker-dealers or a subset thereof.

b See “NYSE to Remain Open for Trading While Physical Trading Floor and New York
Building Close in Accordance with Actions Taken by City and State Officials,” (October
28, 2012) (“NYSE Floor Closure Statement”), available at:
http://www.nyse.com/press/135 1243407197.html; and “NYSE Euronext Statement on
Closure of U.S. Markets on Monday Oct. 29 and Pending Confirmation on Tuesday, Oct.
30, 2012,” (October 28, 2012) (“NYSE Closure Statement”), available at:
http://www.nyse.com/press/1351 243418010.html.
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NYSE planning to operate under its contingency plan as an electronic-only venue),” after .
consultation with market participants, including the Commission and its staff, and in light of

concerns over the physical safety of personnel and the possibility of technical issues, the national

securities exchanges jointly decided not to open for trading on October 29 and October 30,
2012.% The market closures occurred even though the securities industry’s annual test of how

trading firms, market operators and their utilities could operate through an emergency using

backup sites, backup communications, and disaster recovery facilities occurred on October 27,
2012, just two days before the storm.®' According to press reports, the test did not uncover
issues that would preclude markets from opening two days later with backup systems, if they so
chose.’? In addition, NYSE’s contingency plan was tested seven months prior to the storm,
though press reports indicate that a large number of NYSE members did not participate.®® The

Commission also has considered the impact of Superstorm Sandy on the securities markets,

[ The NYSE had initially planned to act pursuant to NYSE Rule 49 (Emergency Powers),

which permits a designated official of the NYSE, in the event of an emergency (as
defined in Section 12(k)}(7) of the Exchange Act), to designate NYSE Arca to receive and
process bids and offers and to execute orders on behalf of the NYSE. See “NYSE
Contingency Trading Plan in effect for Monday, October 29, 2012, (October 28,2012)
(“Market Operations Update™), available at: http.//markets.nvx.com/nyse/trader-
updates/view/11503. The Commission approved NYSE Rule 49 on December 16, 2009,
See Securities Exchange Act Release No. 61177 (December 16, 2009), 74 FR 68643
(December 28, 2009) (SR-NYSE-2009-1 05) (approving proposed rule change by the
NYSE relating to the designation of NYSE Arca as the NYSE’s alternative trading
facility in an emergency).

80 See, e.g., “A giant storm and the struggle over closing Wall Street, October 3 1,2012,

available at: http://www reuters.com/article/2012/1 0/31/us-storm-sandy-nyse-insight-
1IdUSBRESITOF920121031. See also, e.g., NYSE Closure Statement, supra note 78.

See, e.g., “Storm Over Wall Street Going Dark,” November 12, 2012, available at:
http://www tradersmagazine.com/news/ storm-over-wall-street-going-dark-110526-
1.html.

g1

8 Seeid. See also http://www.sifma.org/services/bcp/industry—testing.

8 See 1d. and NYSE Floor Closure Statement, supra note 78.
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particularly with respect to business continuity planning and testing, in formulating proposed
Regulation SCI.

1L Proposed Codification and Enhancement of ARP Inspection Program

In the Commission’s view, the convergence of several developments—the evolution of
the markets to become significantly more dependent upon sophisticated automated systems, the
limitations of the existing ARP Inspection Program, and the lessons of recent events—highlight
the need to consider an updated and formalized regulatory framework for ensuring that the U.S.
securities trading markets develop and maintain systems with adequate capacity, integrity,
resiliency, availability, and security, and reinforce the requirement that such systems operate in
compliance with the Exchange Act. The Commission is proposing new Regulation SCI because
the Commission preliminarily believes that it would further the goals of the national market
system and reinforce Exchange Act obligations to require entities important to the functioning of
the U.S. securities markets to carefully design, develop, test, maintain, and surveil systems
integral to their operations.

Proposed Regulation SCI would replace the two ARP poli;:y statements. Although
proposed Regulation SCI would codify in a Commission rule many of the principles of the ARP
policy statements with which SROs and other participants in the ARP Inspection Program are
familiar, the proposed rule would apply to more entities than the current ARP Inspection
Program and would place obligations not currently included in the ARP policy statements on
entities subject to the rule. Specifically, proposed Regulation SCI would apply to “SCI entities,”
a term that would include “SCI SROs,” “SCI ATSs,” “plan processors,” and “exempt clearing

agencies subject to ARP.

84 Each of these terms is discussed in detail in Section 1I1.B.1 below.
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Further, to help ensure that the proposed rule covers key systems of SCI entities, the
proposed rule would define (for purposes of Regulation SCI) the term “SCI systems™ to mean
those systems of, or operated by or on behalf of, an SCI entity that directl_y support trading,
clearance and settlement, order routing, market data, regulation, or surveillance. In addition, the
term “SCI security systems™ would include systems that share network resources with SCI
systems that, if breached, would be reasonably likely to pose a security threat to such systems.®
The proposed rule also would define several other terms intended to specify what types of
systems changes and problems (“SCI events™) the Commission considers to be most significant
and, therefore, preliminarily believes should be covered by the proposed rule’s requirements.

In addition, proposed rRegulation SCI would specify the obligations SCI entities would
have with respect to covered systems and SCI events, Specifically, proposed Regulation SCI
would require that each SCI entity: (1) establish, maintain, and enforce written policies and
procedures reasonably designed to ensure that its SCI systems and, for purposes of security
standards, SCI security systems, have levels of capacity, integrity, resiliency, availability, and
security, adequate to maintain the SCI entity’s operational capability and promote the
maintenance of fair and orderly markets; (2) establish, maintain, and enforce written policies and
procedures reasonably designed to ensure that its SCI systems operate in the manner intended;
(3) respond to SCI events with appropriate corrective action; (4) feport SCI events to the
Commission and submit follow-up reports, as applicable; (5) disseminate information regarding
certain SCI events to members or participants of the SCI entity; (6) report material systems

changes to the Commission; (7) conduct an SCI review of its systems not less than once each

85 See infra Section 111.B.2 for a discussion of the proposed definitions of SCI systems and

SCI security systems.
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calendar year; (8) submit certain periodic reports to the Commission, including a report of the
SCI review, together with any response by senior management, (9) mandate participation by
designated members ot participants in scheduled testing of the operation of the SCI entity’s
business continuity and disaster recovery plans, including backup systems, and coordinate such
testing on an industry- (;r sector-wide basis®® with other SCT entities; and (10) make, keep, and
preserve records relating to the matters covered by Regulation SCI, and provide them to
Commission representatives upon request. The proposal also would require that an SCI entity
submit all required written notifications and reports to the Commission clectronically using new

proposed Form SCL.

111. Proposed Regulation SCI
A. Overview

The purpose of proposed Regulation SCI is to enhance the Commission’s regulatory
supervision of SCI entities and thereby further the goals of the national market system by helping
to ensure the capacity, integrity, resiliency, availability, and sécurity, and enhance compliance
with federal securities laws and regulations, of automated systems relating to the U.S. securities
markets through the formalization of standards to which their automated systems would be held,
and a regulatory framework for ensuring more effective Commission oversight of these systems.
Proposed Rule 1000(a) sets forth several definitions designed to establish the scope of the new
rule. Proposed Rule 1000(b) sets forth the obligations that would be imposed on SCI entities
with respect to systems and systems issues. Proposed Rules 1000(c)-(f) set forth recordkeeping

and electronic filing requirements and address certain other related matters.

86 See infra Section JIL.C.7 for a discussion of the terms industry-wide and sector-wide.

31




B. Proposed Rule 1000(a): Definitions Establishing the Scope of Regulation SCI

A series of definitions set forth in proposed Rule 1000(a) relate to the scope of proposed
Regulation SCI. These include the definitions for “SCJ entity,” “SCI systems,” “SCI security
systems,” “SCI event,” “systems disruption,” “systems compliance issue,” “systems intrusion,”
“dissemination SCI event,” and “material systems change.”

1. SCI Entities

Although the ARP policy statements are rooted in Exchange Act requirements, the ARP
Inspection Program has developed without the promulgation of Commission rules applicable to
SROs or plan processors. Under the ARP Inspection Program, Commission staff conducts
mspections of SROs to assess the capacity, integrity, resiliency, availability, and security of their
systems. These inspections also have historically included the systems of entities that process
and disseminate quotation and transaction data on behalf of the Consolidated Tape Association
System (“CTA Plan”), Consolidated Quotation System (“CQS Plan”), Joint Self-Regulatory
Organization Plan Governing the Collection, Consolidation, and Dissemination of Quotation and
Transaction Information for Nasdag-Listed Securities Traded on Exchanges on an Unlisted
Trading Privileges Basis (“Nasdacj UTP Plan™), and Options Price Reporting Authority (“OPRA

Plan).*” The ARP Inspection Program has also included one exempt clearing agency. %

87 See ARP I Release, supranote 1, at n. 8 and n. 17. Each of the CTA Plan, CQS Plan,

Nasdaq UTP Plan, and OPRA Plan, is a “national market system plan” (“NMS Plan™) as
defined under Rule 600(a)(43) of Regulation NMS under the Exchange Act, 17 CFR
242.600(a)(43). Rule 600(a)(55) of Regulation NMS under the Exchange Act, 17 CFR
242.600(a)(55), defines a “plan processor” as “any self-regulatory organization or
securities information processor acting as an exclusive processor in connection with the
development, implementation and/or operation of any facility contemplated by an
effective national market system plan.” Section 3(a)(22)(B) of the Exchange Act, 15
U.S.C. 78¢(22)(B), defines “exclusive processor” to mean “any securities information
processor or self-regulatory organization which, directly or indirectly, engages on an
exclusive basis on behalf of any national securities exchange or registered securities
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. Pursuant to Rulé 301(b)(6) of Regulation ATS, certain aspects of the ARP policy statements
apply mandatorily to significant-volume ATSs, as they are currently defined under Regulation
ATS.¥ However, because no ATSs currently meet the significant-volume thresholds specified in
Rule 301{b)(6) of Regulation ATS,” compliance with the ARP Inspection Program 1s not

mandatory at this time for any ATS.?! Proposed Regulation SCI would provide mandatory

uniform requirements for “SCI entities.” Proposed Rule 1000(a) would define “SCI entity” as an
“SCI self-regulatory organization, SCI alternative trading system, plan processor, or exempt

clearing agency subject to ARP.” The proposed rule also would define each of these terms for

association, or any national securities exchange or registered securities association which
engages on an exclusive basis on its own behalf, in collecting, processing, or preparing
for distribution or publication any information with respect to (i) transactions or
quotations on or effected or made by means of any facility of such exchange or (i1)
quotations distributed or published by means of any electronic system operated or

. controlled by such association.”

As a processor involved in collecting, processing, and preparing for distribution
transaction and quotation information, the processor of each of the CTA Plan, CQS Plan,
Nasdaq UTP Plan, and OPRA Plan meets the definition of “exclusive processor;” and
because each acts as an exclusive processor in connection with an NMS Plan, each also
meets the definition of “plan processor” under Rule 600(a)(55) of Regulation NMS, as
well as proposed Rule 1000(a) of Regulation SCIL. For ease of reference, an NMS Plan
having a current or future “plan processor” 18 referred to herein as an “SCI Plan.” The
Commission notes that not every processor of an NMS Plan would be a “plan processor,”
as proposed to be defined in Rule 1000(a), and therefore not every processor of an NMS
Plan would be an SCI entity subject to the requirements of proposed Regulation SCI. For
example, the processor of the Symbol Reservation System associated with the National
Market System Plan for the Selection and Reservation of Securities Symbols (File No. 4-
533) would not be a “plan processor” subject to Regulation SCI because it does not meet
the “exclusive processor” statutory definition, as it is not involved in collecting,
processing, and preparing for distribution transaction and quotation information.

8 See infra notes 133-135 and accompanying text.

8 gee 17 CFR 242.301(b)(6). See also supra note 26.

%0 17 CFR 242.301(b)(6).

1 One ATS currently participates voluntarily in the ARP Inspection Program, though, in the

. past, other ATSs have also participated in the ARP Inspection Program.
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the purpose of designating specifically the entities that the Commission preliminarily believes
should be subject to the rule.

Proposed Rule 1000(a) would define the term “SCI self-regulatory organization.” The
definition of “SCI self-regulatory organization,” or ;‘SCI SRO,” would be consistent with the
definition of “self-regulatory organization” set forth in Section 3(a)(26) of the Exchange Act,”
and would cover all national securities exchanges registered under Section 6(b) of the Exchange

Act,” registered securities associations,”® registered clearing agencies,” and the Municipal

%2 See 15 U.8.C. 78¢(a)(26): “The term “self-regulatory organization’ means any national

securities exchange, registered securities association, or registered clearing agency, or
(solely for purposes of sections 19(b), 19(c), and 23(b) of this title) the Municipal
Securities Rulemaking Board established by section 15B of this title.” See infra note 96.

Currently, these registered national securities exchanges are: ( 1) BATS; (2) BATS-Y; (3)
BOX; (4) CBOE; (5) C2; (6) CHX; (7) EDGA,; (8) EDGX; (9) ISE; (10) MIAX; (11)
Nasdaq OMX BX; (12) Nasdaq OMX Phlx; (13) Nasdaq; (14) NSX; (15) NYSE; (16)
NYSE MKT; and (17) NYSE Arca.

93

. FINRA i1s the only registered national securities association.

93 Currently, there are seven clearing agencies (Depository Trust Company (“DTC™); Fixed

Income Clearing Corporation (“FICC”); National Securities Clearing Corporation
("NSCC™); Options Clearing Corporation (“*OCC”); ICE Clear Credit; ICE Clear Europe;
and CME) with active operations that are registered with the Commission. See also infra
notes 133-135 and accompanying text. The Commission notes that it recently adopted
Rule 17Ad-22, which requires registered clearing agencies to have effective risk
management policies and procedures in place. See Securities Exchange Act Release No.
68080 (October 22, 2012), 77 FR 66220 (November 2, 2012). Among other things, Rule
17Ad-22(d)(4) requires that registered clearing agencies “[i]dentify sources of
operational risk and minimize them through the development of appropriate-systems,
controls, and procedures; implement systems that are reliable, resilient and secure, and
have adequate, scalable capacity; and have business continuity plans that allow for timely
recovery of operations and fulfillment of a clearing agency’s obligations.” In its adopting
release, the Commission stated that Rule 17Ad-22(d)(4) ©.. .complements the existing
guidance provided by the Commission in its Automation Review Policy Statements and
the Interagency White Paper on Sound Practices to Strengthen the Resilience of the U.S.
Financial System.” Similarly, the Commission preliminarily believes that proposed
Regulation SCI, to the extent it addresses areas of risk management similar to those
addressed by Rule 17Ad-22(d)(4), complements Rule 17Ad-22(d)(4). See also infra note
203.
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Securities Rulemaking Board (“MSRB”).96 The definition would, however, exclude an exchange

that lists or trades security futures products that is notice-registered with the Commission as a

national securities exchange pursvant to Section 6(g) of the Exchange Act, as well as any limited

purpose national securities association registered with the Commission pursuant to Exchange Act

Section 15A(k).”7 Accordingly, the definition of SCI SRO in proposed Rule 1000(a) would

mandate that all national securities exchanges registered under Section 6(b) of the Exchange Act,

96

a7

15 U.S.C. 78c(a)}(26). See also supra note 92. Historically, the ARP Inspection Program
has not included the MSRB, but instead has focused on entities having trading, quotation
and transaction reporting, and clearance and settlement systems more closely connected
to the equities and options markets. In considering the entities that should be subject to
proposed Regulation SCI, the Commission preliminarily believes that it would be
appropriate to apply proposed Regulation SCI to all SROs (subject to the exception noted
in infra note 97), of which the MSRB is one, particularly given the fact that the MSRB is
the only SRO relating to municipal securities and is the sole provider of consolidated
market data for the municipal securities market. Specifically, in 2008, the Commission
amended Rule 15¢2-12 to designate the MSRB as the single centralized disclosure
repository for continuing municipal securities disclosure. In 2009, the MSRB established
the Electronic Municipal Market Access system (‘EMMA”). EMMA now serves as the
official repository of municipal securities disclosure, providing the public with free
access to relevant municipal securities data, and is the central database for information
about municipal securities offerings, issuers, and obligors. Additionally, the MSRB’s
Real-Time Transaction Reporting System (“RTRS™), with limited exceptions, requires
municipal bond dealers to submit transaction data to the MSRB within 15 minutes of
trade execution, and such near real-time post-trade transaction data can be accessed
through the MSRB’s EMMA website. While pre-trade price information is not as readily
available in the municipal securities market, the Commission’s Report on the Municipal
Securities Market also recommends that the Commission and MSRB explore the
feasibility of enhancing EMMA to collect best bids and offers from material ATSs and
make them publicly available on fair and reasonable terms. Sece Report on the Municipal
Securities Market (July 31, 2012), available at:

http://www sec.gov/news/studies/2012/munireport073112.pdf.

See 15 U.S.C. 78f(g); 15 U.S.C. 780-3(k). These entities are security futures exchanges
and the National Futures Association, for which the CFTC serves as their primary
regulator. The Commission preliminarily believes that it would be appropriate to defer to
the CFTC regarding the systems integrity of these entities.
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all registered securities associations, all registered clearing agencies, and the MSRB, comply .

with Regulation SC1.%®

Proposed Rule 1000(a) would define the term “SCI alternative trading system,” or “SCI
ATS,” as an alternative trading system, as defined in § 242.300(a), which during at least four of
the preceding six calendar rﬁonths, had: (1) with respect to NMS stocks — (i) five percent or
more in any single NMS stock, and 0.25 percent or more in all NMS stocks, of the average daily
dollar volume reported by an effective transacﬁon reporting plan, or (ii) one percent or more, in
all NMS stocks, of the 'average daily dollar volume reported by an effective transaction reporting
plan; (2) with respect to equity securities that are not NMS stocks and for which transactions are
reported to a self-regulatory organization, five percent or more of the average daily dollar
volume as calculated by the self-regulatory organization to which such transactions are reported;

or (3) with respect to municipal securities or corporate debt securities, five percent or more of

either - (i) the average daily dollar volume traded in the United States, or (ii) the average daily

transaction volume traded in the United States.””

o8 For any SCI SRO that is a national securities exchange, any facility of such national

securities exchange, as defined in Section 3(a)(2) of the Exchange Act, 15 U.S.C.
78¢(a)(2), also would be covered because such facilities are included within the definition
of “exchange” in Section 3(a)(1) of the Exchange Act, 15 U.S.C. 78c¢(a)(1).

9 Proposed Regulation SCI includes specific quantitative requirements, such as proposed

Rule 1000(a), which would include numerical thresholds in the definition of SCI ATS.
The Commission recognizes that the specificity of each such quantitative threshold could
be read by some to imply a definitive conclusion based on quantitative analysis of that
threshold and its alternatives. The numerical thresholds in the definition of SCI ATS
have not been derived from econometric or mathematical models. Instead, they reflect a
preliminary assessment by the Commission, based on qualitative and some quantitative
analysis, of the likely economic consequences of the specific quantitative thresholds
proposed to be included in the definition. There are a number of challenges presented in
conducting such a quantitative analysis in a robust fashion as discussed in this section.
Accordingly, the selection of the particular quantitative thresholds for the definition of
SCI ATS reflects a qualitative and preliminary quantitative assessment by the .
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As proposed, ATSs would be covered if they met the proposed thresholds for at least four
of the preceding six months, which the Commission preliminarily believes is an appropriate time
period over which to evaluate the trading volume of an ATS.' The Commission preliminarily
believes that this time period would help ensure that the standards are not so low as to capture
ATSs whose volume would still be considered relatively low, but, for example, that may have
had an anomalous increase in trading on a given day or small number of days.

The proposed definition would modify the thresholds currently appearing in Rule
301(b)(6) of Regulation ATS that apply to significant-volume ATSs!! Specifically, the
proposed definition would: use average daily dollar volume thresholds, instead of an average
daily share volume threshold, for ATSs that trade NMS stocks or equity securities that are not
NMS stocks (“non-NMS stocks™); use alternative average daily doliar and transaction volume-
based tests for ATSs that trade municipal securities or corporate debt securities; lower the
volume thresholds applicable to ATSs for each category of asset class; and move the proposed
thresholds to Rule 1000(a) of proposed Regulation SCI. In particular, with respect to NMS
stocks, the Commission proposes to change the volume threshold from 20 percent of average
daily volume in any NMS stock such that an ATS that trades NMS étocks that meets either of the
following two alternative threshold tests would be subject to the requirements of proposed

Regulation SCI: (i) five percent or more in any NMS stock, and 0.25 percent or more in all

Commission regarding the appropriate thresholds. In making such assessments and, in
turn, selecting the proposed quantitative thresholds, the Commission has reviewed data
from OATS and other sources. The Commission emphasizes that it invites comment,
including relevant data and analysis, regarding all aspects of the various quantitative
standards reflected in the proposed rules.

100 The proposed measurement period would remain unchanged from the period currently in
Rule 301(b)(6) of Regulation ATS.

0L 17 CFR 242.301(b)(6). See also supra note 26.
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NMS stocks, of the average daily dollar volume reported by an effective transaction reporting

plan; or (ii) one percent or more, in all NMS stocks, of the average daily dollar volume reported

by an effective transaction reporting plan. This change is designed to ensure that proposed

Regulation SCI is applied to an ATS that could have a significant impact on the NMS stock

market as a whole, as well as an ATS that could have a si gnificant impact on a single NMS stock

and some impact on the NMS stock market as a whole at the same time. ' Specifically, by

imposing both a single NMS stock threshold and an all NMS stocks threshold in (i) above,

proposed Regulation SCI would not apply to an ATS that has a large volume in a small NMS

stock and little volume in all other NMS stocks. Based on data collected from FINRA’s Order

Audit Trail System (“OATS data™) for one week of trading in May 2012,'" the Commission

102

103

Under the proposed thresholds, inactive ATSs would not be included in the definition of
SCI ATS.

The Commission has considered barriers to entry and the promotion of competition in
setting the threshold (see discussion at infra Section V.C.4.b) such that new ATSs trading
NMS stocks would be able to commence operations without, at least initially, being
required to comply with — and thereby not incurring the costs associated with — proposed
Regulation SCI. 1f the proposed thresholds are adopted, a new ATS could engage in
limited trading in any one NMS stock or all NMS stocks, until it reached an average daily
dollar volume of five percent or more in any one NMS stock and 0.25 percent or more in
all NMS stocks, or one percent in all NMS stocks, over four of the preceding six months,
Because a new ATS could begin trading in NMS stocks for at least three months (i.e.,
less than four of the preceding six months), and conduct such trading at any dollar
volume level without being subject to proposed Regulation SCI, and would have to ,
exceed the specified volume levels for the requisite period to become so subject, the
Commission preliminarily believes that these proposed thresholds should not prevent a
new ATS entrant from having the opportunity to initiate and develop its business.

Commission staff analyzed OATS data for the week of May 7-11, 2012, a week with
average market activity and no holidays or shortened trading days, and thus intended to
be a representative trading week. However, because the OATS data analysis does not
consider trading volume over a six-month period and does not base the threshold test on
four out of the preceding six calendar months as prescribed in proposed Rule 1000(a), it
may overestimate the number of ATSs that would meet the proposed thresholds. For
example, a large block trade during a single week could skew an ATS’s numbers upward
from what would be observed over the course of the four months with the highest
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preliminarily believes that approximately 10 ATSs trading NMS stocks would exceed the
proposed thresholds and fall within the definition of SCI entity, accounting for approximately 87
percent of the dollar volume market share of all ATSs trading NMS stocks.

The Commission noteé that its analysis of the OATS data does not reveal an obvious
threshold level above which a particular subset of ATSs may be considered to have a significant
impact on i_ndividual NMS stocks or the overall market, as compared to another subset of ATSs.
The Commission preliminarily believes that inclusion of the proposed dual dollar volume
threshold is appropriate to help prevent an ATS from avoiding the requirements of proposed
Regulation SCI by circumventing one of the two threshold tests. The Commission also
preliminarily believes that a threshold that accounts for 87 percent of the dollar volume market
share of all ATSs trading NMS stocks is a reasonable Jevel that would not exclude new entrants.
to the ATS market.'™ Moreover, the Comnﬁssion preliminarily believes the proposed thresholds
would appropriately include ATSs having NMS stock dollar volume comparable to the NMS
stock dollar volume of the equity exchanges that are SCI SROs and therefore covered by

proposed Regulation scr.'%

volumes during a six-month period, particularly with respect to the proposed single-stock
threshold. In addition, because the OATS data does not identify all ATSs and does not
identify some ATSs uniquely, some ATSs may not be accounted for in the estimated
number of ATSs that would meet the proposed threshold. Nevertheless, the Commission
believes the analysis of OATS data offers useful insights.

104 The Commission preliminarily believes that the remaining 13 percent of the dollar

volume of all ATSs trading NMS stocks is limited to trading conducted on small and new
ATSs. See also supra note 102.

103 For example, based on trade and quotation data published by NYSE Euronext for the

period July 1, 2012 through December 31, 2012, the national securities exchanges with
the smallest market shares in NMS stocks (based on average daily dollar volume) had
market shares slightly above and, in one case, below, the proposed (.25 percent threshold
in all NMS stocks (the market shares of CBOE, NSX, and NYSE MKT were
approximately 0.44 percent, 0.27 percent, and 0.06 percent, respectively). Further, all
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Since the time that the Commission originally adopted Regulation ATS, the equity
markets have evolved significantly, resulting in an increase in the number of trading centers and .
a reduction in the concentration of trading activity.'® As such, even smaller trading centers,

such as certain ATSs, now collectively represent a significant source of liquidity for NMS stocks

and, by comparison, no siﬁgle registered securities exchange executes more than 20 percent of

volume in NMS stocks.'?’

Given these developments in market structure, the Commission
preliminarily believes that setting the average daily dollar volume threshold for NMS stocks at
five percent in any NMS stock and 0.25 percent in all NMS stocks, or one percent in all NMS
stocks, is appropriate to hélp ensure that entities that have determined to participate (in more than
a limited manner) in the natidnal market system as markets that bring buyers and sellers together,

are subject to the requirements of proposed Regulation SCI. In addition, the Commission

preliminarily believes that it is appropriate to propose average daily dollar volume thresholds for

NMS stocks, rather than average daily share volume thresholds, because, by using dollar volume,
the price level of a stock will not skew an ATS’s inclusion or exclusion from the definition of
SCI entity, as may be the case when using share volume, and the use of dollar thresholds may

better reflect the economic impact of trading activity.'®

national securities exchanges that trade NMS stocks had at least 5 percent or more of the
average daily dollar volume in at least one NMS stock, with most exceeding such
threshold for multiple NMS stocks.

106 See supra notes 47-51 and accompanying text.

107 See supra note 47.

198 For example, if a threshold is based on the average daily share volume in all NMS stocks,

an ATS that transacts in a stock that has recently been through a stock split could
experience a significant increase in its share volume (or, for reverse stock splits, a
decrease in its share volume), whereas the dollar value transacted would remain the same. .
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In sum, the Commission preliminarily believes that the proposed dollar volume
thresholds for NMS stocks would further the goals of the national market system by ensuring
that ATSs that meet the thresholds are subject to the same baseline standards as other SCI
entities for systems capacity, integrity, resiliency, availability, and security.

With respect to non-NMS stocks, municipal securities, and corporate debt securities, the
Commission is proposing to lower the current thresholds in Rule 301(b)(6) of Regulation ATS.
Specifically, the Commission 1s proposing to reduce the standard from 20 percent to five percent
for these types of securities,'” the same percentage threshold for such types of securities that
triggers the fair access provisions of Rule 301(b)(5) of Regulation ATS.M® The Commission
preliminarily believes that ATSs that trade non-NMS stocks, municipal securities, and corporate
debt securities above the proposed thresholds are those that play a significant role in the market
for such securities and thus preliminarily believes that the proposed thresholds are appropriately
designed. |

With respect to non-NMS stocks for which transactions are reported to a self-regulatory
organization, the Commission proposes to lower the threshold to five percent or more of the
average daily dollar volume as calculated by the self-regulatory organization to which such
transactions are reported. Using data from the first six months of 2012, the Commission believes
that an ATS executing transactions in non-NMS stocks at a level exceeding five percent of the
average daily dollar volume traded in the United States would be executing trades at a level

exceeding $31 million dai]y.l i Based on data collected from Form ATS-R for the second

109 See proposed Rule 1000(a). As discussed in this Section II1.B.1, the thresholds in
proposed Rule 1000(a) would be based on average daily dollar or transaction volume.

10 gee Rule 301(b)(5) of Regulation ATS under the Exchange Act. 17 CFR 242.301(b}(5).
" Source:; data provided by OTC Markets.
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quarter of 2012, the Commission estimates that two ATSs would exceed this threshold and fall
within the definition of SCI entity. The Commission requests comment on the accuracy of these .
estimates.

With respect to municipal securities and corporate debt securities, the Commission
proposes to lower the threshold to five percent or more of either: (i) the average daily dollar
volume''? traded in the United States; or (i1) the average daily transaction volume traded in the
United States. The Commission preliminarily believes that this two-pronged threshold is
appropriate for the debt market, as it should capture both ATSs that are focused on retail orders
and facilitate a relatively greater number of trades with relatively lower dollar values, as well as
thosp ATSs that are focused on institutional orders and facilitate a relatively lower number of
trades with relatively greater dollar values. The Commission preliminarily believes that both of

these thresholds are important in identifying ATSs that play a significant role in the debt markets

for executing both retail- and institutional-sized trades.''?

1z As with the proposed measures for ATSs that trade NMS stocks or non-NMS stocks, the

Commission is proposing to use average daily dollar volume for debt securities, which
the Commission preliminarily believes is the measure most commonly used when
analyzing daily trading volume in the debt markets.

H3 Most corporate and municipal bond trades are small (i.e., less than $100,000), but small

trades do not account for most of the dollar volume in these markets. See, e.g., Edwards,
Amy K., Harris, Lawrence and Piwowar, Michael S., Corporate Bond Market
Transaction Costs and Transparency, Journal of Finance, Vol. 62, No. 3 (June 2007)

and Lawrence E. Harris and Michael S. Piwowar, Secondary Trading Costs in the
Municipal Bond Market, J.FIN. (June 2006). An ATS that specializes in large trades may
account for a small portion of the trades but a large portion of the dollar

volume. Likewise, an ATS that specializes in small trades may account for a small
portion of the dollar volume but a large portion of the trades. Therefore, a systems
disruption, systems compliance issue, or systems intrusion in either of these ATS types
could potentially disrupt a large portion of the market.

As the Commission stated in the ATS Release, “many of the same concerns about the
trading of equity securities on alternative trading systems apply equally to the trading of
fixed income securities on alternative trading systems. Spectfically, it is important that .
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Using data from the first six months of 2012, the Commission believes that an ATS
executing transactions in municipal securities at a leve! exceeding five percent of the average
daily dollar volume traded in the United States would be executing trades at a level of at least
approximately $550 million daily,'"* and that an ATS executing transactions in municipal
securities at a level exceeding five percent of the average daily transaction volume traded in the
United States would be executing an average of at least approximately 1,900 transactions
daily.l15 Based on data collected from Form ATS-R for the second quarter 0f 2012, the
Commission preliminarily believes that currently no ATSs executing transactions in municipal
securities would exceed the proposed average daily dollar volume threshold and fall within the
definition of SCI entity pursuant to that proposed prong. ATSs are not required to report
transaction volume data for municipal securities on Form ATS-R. However, based on
discussions with industry sources, the Commission preliminarily believes that three

ATSs executing transactions in municipal securities would likely exceed the proposed average

markets with significant portions of the volume in particular instruments have adequate
systems capacity, integrity, and security, regardless of whether those instruments are
equity securities or debt securities. Similarly, as electronic systems for debt grow, it will
become increasingly important for the fair operation of our markets for market
participants to have fair access to significant market centers in debt securities. One of the
consequences of the growing role of alternative trading systems in the securities markets
generally is that debt securities are increasingly being traded on these systems, similar to
the way equity sccurities are traded.” See ATS Release, supra note 2, at 70862.

B For the period of January 1, 2012 to June 30, 2012, the average daily dollar volume of

trades was over $11 billion. See
http://emma.msrb.org/marketactivity/ViewStatistics.aspx (accessed January 30, 2013).
Five percent of this amount 1s approximately $550 million.

s For the period of January 1, 2012 to June 30, 2012, the average daily transaction volume

was approximately 39,000. See http://emma,msrb.org/marketactivitv/ViewStatistics.aspx
(accessed January 30, 2013). Five percent of this amount is approximately 1,900 trades.
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daily transaction volume threshold.!'® The Commission requests comment on the accuracy of .

these estimates.

Using data from the first six months of 2012, the Commission believes that an ATS
executing transactions in corporate debt at a level exceeding five percent of the average daily
dollar volume traded in the United States would be executing trades at a level of at least
approximately $900 million daily,"'” and that an ATS executing transactions in corporate debt at
a level exceeding five percent of the average ciaily transaction volume traded in the United States
would be executing an average of at least approximately 2,100 transactions daily.'"® Based on
data collected from Form ATS-R for the second quarter of 2012, the Commission preliminarily
believes that currently no ATSs executing transactions in corporate debt would exceed the
proposed average daily dollar volume threshold and fall within the definition of SCI entity

pursuant to that proposed prong. ATSs are not required to report transaction volume data

for corporate debt on Form ATS-R. However, based on discussions with industry sources, the .

Commission preliminarily believes that three ATSs executing transactions in corporate debt

16 See, ¢.g., the Commission’s Report on the Municipal Securities Market, supra note 96 at

n.715. The Commission preliminarily believes that the three ATSs that would likely
exceed the proposed average daily transaction volume threshold for municipal securities
are the same threc ATSs that would likely exceed the corresponding threshold for
corporate debt securities. See infra note 119.

1 For the period of January to June 2012, the average daily dollar volume was

approximately $18 billion. Five percent of this amount is approximately $900 million.
See U.S. Bond Market Trading Volume, available at:
http://www.sifma.org/research/statistics.aspx.

1 Source: corporate bond transactions reported to TRACE from January through June

2012, excluding instruments subject to Rule 144A and April 6, 2012 (short trading day). .
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would likely exceed the proposed average daily transaction volume threshold."” The
Commission requests comment on the accuracy of these estimates.

The Commission is proposing these numerical thresholds as a preliminary best estimate
of when a market is of sufficient significance to the trading of the relevant asset class (i.e., NMS
stocks, non-NMS stocks, municipal securities, and corporate debt securities) as to warrant the

12 .
? the numerical

protections and obligations of proposed Regulation SCI. As noted above,
thresholds in the definition of SCI ATS have not been derived from econometric or mathematical
models. Instead, they reflect a preliminary assessment by the Commission, based on qualitative
and some quantitative analysis, of the likely economic consequences of the specific quantitative
thresholds proposed to be included in the definition. The Commission recognizes that there may
reasonably be differing views as to what the threshold levels for inclusion should be and thus the
Commission solicits comment on the appropriateness of the proposed threshold levels.

The Commission recognizes that it is proposing numerically higher thresholds for non-
NMS stocks, municipal securities, and corporate debt securities as compared to NMS stocks
(five percent, as compared to one percent in all NMS stocks). While the Commission
preliminarily believes that similar concerns about the trading of NMS stocks on ATSs apply to
the trading of non-NMS stocks and debt securities on ATSs (namely, that markets with

significant portions of the volume in particular instruments have adequate systems capacity,

integrity, resiliency, availability, and security), the Commission notes that it has traditionally

19 As noted above, the Commission preliminarily believes that the three ATSs that would
likely exceed the proposed average daily transaction volume threshold for corporate debt
securities are the same three ATSs that would likely exceed the corresponding threshold
for municipal securities. See supra note 116.

120

See supra note 99.
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provided special safeguards with regard to NMS stocks in its rulemaking efforts relating to
market structure.'”!

Further, in part due to the greater availability of, and reliance on, electronic trading for
NMS -stocks, the trading of such securities is generally more accessible to a wider range of
investors and has resulted in increases in electronic trading volumes relative to 15 years ago, as
compared to other markets, such as the debt markets, which still largely rely on manual trading,
Because the degree of automation and electronic trading is generally lower in markets that trade
non-NMS stocks and debt securities than in the markets that trade NMS stocks, the Commission
preliminarily believes that a systems issue at an SCI entity that trades non-NMS stocks or debt
securities would not have as significant an impact as readily as a systems issue at an SCI entity
that trades NMS stocks. Therefore, the Commission preliminarily believes fhere is less need in
the markets for those securities for more stringent thresholds that would trigger the requirements
of proposed Regulation SCI.'** For example, the most recent widely publicized issues involving
systems problems and disruptions in the securitics markets have generally all been related to
NMS stocks.'” The Commission also believes that mmposition of a threshold that is set too low
in markets that lack automation could have the unintended effects of discouraging automation in
these markets and discouraging new entrants into these markets. For these reasons, the
Commission preliminarily believes that it is appropriate at this time to apply a different threshold
to ATSs trad.ing NMS stocks than those ATSs trading non-NMS stocks, municipal securities, and

corporate debt securities.

121 See, e.g., Regulation NMS, 17 CFR 242.600-612; Securities Exchange Act Release No.

51808 (June 9, 2005), 70 FR 27496 (June 29, 2005).

122 See also discussion in infra Section V.C.3.¢c.

123 See, e.g., supra notes 61-66 and accompanying text.

46




Under Proposed Rule 1000(a), the term “plan processor” would have the meaning set
forth in Rule 600(b)(55) of Regulation NMS, which defines “plan processor” as “any self-
regulatory organization or securities information processor acting as an exclusive processor in
connection with the development, implementation and/or operation of any facility contemplated
by an effective national market system plan.”]24 As noted above, the ARP Inspection Program
has developed to include the syste;ms of the plan processors of the four current SCI Plans.'”’
Any entity selected as the processor of an SCI Plan is responsible for operating and maintaining
computer and communications facilities for the receipt, processing, validating, and dissemination
of quotation and/or last sale price information generated by the members of such plem.126
Although an entity selected as the processor of an SCI Plan acts on behalf of a committee of
SROs, such entity is not required to be an SRO, nor is it required to be owned or operated by an
SRO.'?" The Commission believes, however, that the systems of such entities, because they deal

with key market data, form the “heart of the national market system,”128 and should be subject to

124 gee 17 CFR 242.600(b)(55).

123 See supra note 87, defining the term “SCI1 Plan” and discussing plan processors.

126 See, e.g., CTA Plan Section V(d) and CQS Plan Section V(d), available at:
http://www.nyxdata.com/cta; see also OPRA Plan, Section V, available at:
http://www opradata.com/pdf/opra_plan.pdf; and Nasdag UTP Plan Section IV, available
at: http://www.utpplan.com.

127 Pursuant to Section 11A of the Exchange Act (15 U.S.C. 78k-1), and Rule 609 of
Regulation NMS thereunder (17 CFR 242.609), such entities, as “exclusive processors,”
are required to register with the Commission as securities information processors on
Form SIP. See 17 CFR 249.1001 (Form SIP, application for registration as a securities
information processor or to amend such an application or registration).

128 See Concept Release on Equity Market Structure, supra note 42, at 3600 (quoting H.R.

Rep. No. 94-229, 94th Cong,, 1st Sess. 93 (1975)).
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the same systems standards as SCI SROs, and proposes to include “plan processors™ in the
definition of SCI entity.'*

Pursuant to its terms, each SCI Plan is required to periodically review its selection of its
processor, and may in the future select a different processor for the SCT Plan than its current
processor.* The proposed inclusion of “plan processors” in the definition of SCI entity is
designed to ensure that tﬁe processor for an SCI Plan, regardless of its identity, is independently
subject to the requirements of proposed Regulation SCI. Thus, the proposed definition would
cover any entity selected as the processor for a current or future SCI Plan.'*! The Commission
preliminarily believes that it is important for such plan processors to be subject to the
requirements of pr0poséd Regulation SCI because of the important role they serve in the national

-market system: operating and maintaining computer and communications facilities for the
receipt, processing, validating, and dissemination of quotation and/or last sale price information

generated by the members of the plan.'*?

' See supra note 87.

130 See CTA Plan Section V(d) and CQS Plan Section V(d), available at:
http://www.nyxdata.com/cta; OPRA Plan Section V, available at:
http://'www.opradata.com/pdfiopra_plan.pdf: and Nasdaq UTP Plan Section V, available
at: http://www.utpplan.com.

131 Currently, the Securities Industry Automation Corporation (“SIAC”) is the processor for

the CTA Plan, CQS Plan, and OPRA Plan and Nasdagq is the processor for the Nasdagq
UTP Plan. SIAC is wholly owned by NYSE Euronext. Both SIAC and Nasdaq are
registered with the Commission as securities information processors, as required by
Section 11A(b)(1) of the Exchange Act, 15 U.S.C. 78k-1(b)(1), and in accordance with
Rule 609 of Regulation NMS thereunder, 17 CFR 242.609. The Commission
preliminarily believes that the proposed definition of plan processor also would include
any entity selected and acting as exclusive processor of a future NMS plan, such as that
contemplated by the Comumission’s rules to create a consolidated audit trail. See
Securities Exchange Act No. 67457 (July 18, 2012), 77 FR 45722 (August 1,2012)
(“Consolidated Audit Trail Adopting Releasc”).

132 See supra note 126 and accompanying text.
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Under proposed Rule 1000(a), the term “exempt clearing agency subject to ARP™ would
mean “an entity that has received from the Commission an exemption from registration as a
clearing agency 'under Section 17A of the Act, and whose exemption contains conditions that
relate to the Commission’s Automation Re;view Policies, or any Commission regulation that
supersedes or replaces such policies.” This proposed definition of “exempt clearing agency
subject to ARP” presently would apply to one entity, Global Joint Venture Matching Services —
US, LLC (“Omgeo”).l33 :

Among the operational conditions required by the Commission in the Omgeo Exemption
Order wére several that directly related to the ARP policy statements.'** For the same reasons
that it required Omgeo to abide by the conditions relating to the ARP policy statements set forth
in the Omgeo Exemption Order, the Commission preliminarily believes it would be appropriate

that Omgeo (or any similarly situated exempt clearing agency) should be subject to the

133 On April 17, 2001, the Commission issued an order granting Omgeo an exemption from

registration as a clearing agency subject to certain conditions and limitations in order that
Omgeo might offer electronic trade confirmation and central matching services. See
Global Joint Venture Matching Services — US, LLC; Order Granting Exemption from
Registration as a Clearing Agency, Securities Exchange Act Release No. 44188 (April
17, 2001), 66 FR 20494 (April 23, 2001) (File No. 600-32) (“Omgeo Exemption Order”).
Because the Commission granted it an exemption from clearing agency registration,
Omgeo is not a self-regulatory organization. See id. at 20498, n.41.

h34 These conditions required Omgeo to, among other things: provide the Commission with

an audit report addressing all areas discussed in the Commission ARP policy statements;
provide annual reports prepared by competent, independent audit personnel in accordance
with the annual risk assessment of the areas set forth in the ARP policy statements; report
all significant systems outages to the Commission; provide advance notice of any
material changes made to its electronic trade confirmation and central matching services,
and respond and require its service providers to respond to requests from the Commission
for additional information relating to its electronic trade confirmation and central
matching services, and provide access to the Commission to conduct inspections of its |
facilities, records and personnel related to such services. See 1d.
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requirements of proposed Regulation SCI, and thus is proposing to include any “exempt clearing .

agency subject to ARP” as explained above, within the definition of SCI entity.'*

Request for Comment

1. The Commission requests comment generally on the proposed definition of SCI entity
and its constituent parts. Do commenters believe that entities of the type that would satisfy the
proposed definition of SCI entity play significant roles in the U.S. securities markets such that
‘they should be subject to proposed Regulation SCI? Why or why not?

2. Do commenters believe the scope of the proposed definition of SCI SRO is
appropriate? Does the proposed definition of SCI SRO include types of entities that should not
be subject to the proposed requirements, or exclude types of entities that should be subject to the
proposed requirements? If so, please identify such types of entities and explain why they should

or should not be included in the definition of SCI entity or SCI SRO. Should the definition of

“SCI self-regulatory organization™ include exchanges notice-registered with the Commission
pursuant to 15 U.S.C. 781(g) or a limited purpose national securities association registered with
the Commission pursuant to 15 U.S.C. 780-3(k)? Do comménters believe that it is appropriate to
defer to the CFTC regarding the systems compliance and integrity of such entities? Why or why
not?

3. Do commenters-be]ieve that the proposed definition of “SCI altefnative trading
system” is appropriate? Why or why not? Do commenters believe that the I.Jroposed volume

thresholds for the different asset classes under the proposed definition of SCI ATS are

133 In the Omgeo Exemption Order, the Commission stated that, “[blecause these conditions

are designed to promote interoperability, the Commission intends to require substantially
the same conditions of other Central Matching Services that obtain an exemption from

registration as a clearing agency.” See id. .
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. appropriate? Specifically, are the proposed average daily dollar volume thresholds of five
percent or more in any NMS stock and 0.25 percent or more in all NMS stocks, or one percent or
more in all NMS stocks, appropriate? Would higher or lower daily dollar volume thresholds for
NMS stocks be more appropriate‘?” ¢ Please explain and provide data in support. Alternatively,
would a different threshold measurement be more appropriate (e.g., transaction volume, share

volume, etc.)? If so, which and at what threshold level?'?” Please explain and provide data in

support.

136 For example, based on data from FINRA’s Order Audit Trail System, if the threshold
were instead to be set at five percent or more in any NMS stock and 0.5 percent or more
in all NMS stocks, the Commission preliminarily estimates that approximately nine ATSs
would satisfy the thresholds, accounting for approximately 84 percent of the dollar-
volume market share of all ATSs trading NMS stocks (Le., not including NMS stocks J
traded on SROs). If the threshold were instead to be set at five percent or more in any

. NMS stock and one percent or more in all NMS stocks, the Commisston preliminarily
estimates that approximately three ATSs would satisfy the thresholds, accounting for
approximately 38 percent of the market share. Further, if the threshold were instead to be
set at 0.25 percent in all NMS stocks, the Commission preliminarily estimates that
approximately ten ATSs would satisfy the threshold. If the threshold were instead to be
set at 0.5 percent in all NMS stocks, the Commission preliminarily estimates that
approximately nine ATSs would satisfy the threshold.

137 For example, based on data collected from Form ATS-R for the second quarter of 2012
and consolidated NMS stock share volume from the first six months of 2012, if the
threshold were instead to be set at 0.25 percent of average daily NMS stock consolidated
share volume, the Commission preliminarily estimates that approximately 15 ATSs
would satisfy the threshold, accounting for approximately 14 percent of the total average
daily consolidated share volume. If the threshold were instead to be set at 0.5 percent of
average daily NMS stock consolidated share volume, the Commission preliminarily
estimates that approximately 12 ATSs would satisfy the threshold, accounting for
approximately 13 percent of the total average daily consolidated share volume. If the
threshold were instead to be set at one percent of average daily NMS stock consolidated
share volume, the Commission preliminarily estimates that approximately 6 ATSs would
satisfy the threshold, accounting for approximately nine percent of the total average daily
consolidated share volume. Based on consolidated NMS stock share volume from the
first six months of 2012, the Commission estimates that the equity securities exchanges
with the smallest volume each account for approximately 0.2 percent to 0.4 percent of the

. total average daily consolidated share volume.
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4. The Commission notes that, unlike the threshold levels applicable to NMS stocks .

currently in Rule 301(b)(6) of Régulation ATS, the proposed thresholds for NMS stocks are
based on average daily dollar volume in an individual NMS stock and/or all NMS stocks. Do
commenters believe that these are appro;;riate standards? Why or why not? If not, what should |
be the appropriate standard, and why? Do commenters believe the proposed thresholds of five
percent or more in any NMS stock and 0.25 percent or more in all NMS stocks would prevent a
situation in which an ATS that has a large volume in one NMS stock and little volume in other
NMS stocks would be covered by proposed Regulation SCI? How common is it for an ATS to
trade illiquid NMS stocks without also trading more liquid NMS stocks;? Please provide any
data relevant to this question.

5. Should the SCI ATS thresholds be triggered only with respect to certain NMS stocks,
for example, only with respect to the most liquid NMS stocks? If s0, how should the
Commission define the “most liquid” NMS stocks? For example, should the thresholds be .
triggerec_l only for the 500 most liquid NMS stocks? The 100 most liquid NMS stocks? Another
amount? Why or why not? Please describe your reasoning. Further, what would be the
apbropriate threshold measurement (e.g., average daily sharé volume, average daily dollar
volume, or another measurement)? Please explain.

6. Is the proposed five percent threshold _level appropriate for non-NMS stocks,
municipal securities (approximately $550 million in daily dollar volume or 1,900 in daily
transaction volume based on data from the first six months of 2012), and corporate debt
securities (approximately $900 million in daily dollar volume or 2,100 in daily transaction
volume based on data from the first six months of 2012)? Why or why not? Please explain and

provide data in support. If not, what should be the appropriate thresholds and why?
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7. As with NMS stocks, the proposed five percent thresholds for non-NMS stocks are to
be calculated by reference to daily dollar volume, though the proposed threshold would only be
with reference to all such stocks (as opposed to average daily dollar volume in individual NMS
stocks and/or all NMS stocks). Do commenters believe that this is the appropriate standard for
non-NMS stocks? Why or why not?

8. Do commenters agree with the Commission’s assessment that there is less automation
among markets that trade non-NMS stocks, municipal securities, and corporate debt securities as
compared to markets that trade NMS stocks? Why or why not? What is the current level of
automation in these markets?

9. Do commenters believe that there should be different thresholds for NMS stocks than
non-NMS stocks, municipal securities, and corporate debt securitiés? Why or why not? Do
commenters believe that the proposed two-pronged thresholds are appropriate for municipal
securities and corporate debt securities? Why or why not? Would the proposed two-pronged
approach be relevant or appropriate fo.r securities other than municipal and corporate debt
securities? Why or why not?

10. Do commenters believe that the Commission’s estimates of the current number of
ATSs that would meet the proposed thresholds are accurate? Why or why not? If not, please
provide any data or estimates that commenters believe would more accurately reflect the number
of ATSs that would meet the proposed thresholds.

11. The Commission is also considering whether it should instead adopt a definition for
SCI ATS that is based solely on a single type of threshold measurement (such as average daily
dollar volume), which would be simpler and provide consistency across different asset classles,

rather than the differing types of threshold tests for NMS stocks, non-NMS stocks, municipal
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securities, and corporate debt securities currently proposed. In particular, the Commission is .

considering whether it would be appropriate to solely use a threshold based on a percentage of
average daily dollar volume for all asset classes. Would a threshold based on a percentage 6f
average daily dollar volume be an appropriate single measure that the Commission should use

for all asset classes (i.e., NMS stocks, non-NMS stocks, municipal securities, and corporate debt

securities) within the definition of SCI ATS? Why or why not? If so, would it be appropriate for
the Commission to adoﬁt the same dollar volume threshold measurement that applies for all of
the asset classes? Why or why not? Please explain. If so, what would be an appropriate
threshold measurement? For example, would five percent of the asset class’s total average daily
dollar volume be appropriate? Should the measurement be higher or lower? Please be specific
and explain. Or, rather than a threshold measurement that is based on a percentage of the asset

class’s total average daily dollar volume, would a fixed average déily dollar volume threshold,

such as $500 million, be appropriate? If so, should such a threshold be higher or lower than
$500 million? Why or why not? Should such a fixed dollar threshold be different for different
“asset classes? Why or why not? If so, what should such thresholds be for each asset class?
Please be specific. What are tile advantages and disadvantages of a percentage-based threshold
versus a fixed dollar threshold? Please explain.

12. Would it be appropriate for the Commission to adopt a single dollar volume
threshold measurement that applies across all asset classes? For example, if an ATS trades both
municipal securities and corporate debt securities, should its trading volume in both asset classes
be aggregated to determine whether it exceeded the threshol_d measurement? Why or why not?

" 13." The proposed SCI ATS thresholds are to be calculated by reference to executions

“during at least four of the preceding six calendar months,” the measurement period and method
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that is currently used in Regulation ATS. Do commenters believe this is the appropriate time
frame and method to be included in Regulation SCI? Why or why not? If not, is there a more
appropriate approach? If so, what should it be and why?

14. With respect to calculating the proposed thresholds for securities other than NMS
stocks (i.e., non-NMS stocks, municipal securities, and corporate debt securities), would ATSs
have available appropriate data with which to determine whether the proposed thresholds have
been met? FINRA, through its OTC Reporting Facility and its Trade Reporting and Compliance
Engine (“TRACE”)I38 facility, collects data on transactions in non-NMS stocks and corporate
debt securities, and the MSRB collects data on transactions in municipal securities. Do
commenters believe that FINRA, the MSRB, or another appropriate entity should be reqﬂired to
disseminate data in a format and frequency sufficient to enable ATSs to determine if they have
met the proposed thresholds? Is there another mechanism or structure that could provide datain
a format and frequency sufficient to enable ATSs to determine whether the proposed thresholds
have been met? Please explain.

15. Are there ATSs or types of ATSs that would satisfy the proposed definition of SCI
ATS that commenters believe should not be subject to proposed Regulation SCI? If so, please
explain. Are there ATSs or types of ATSs that would not satisfy the proposed definition of SCI
ATS that commenters believe should be subject to proposed Regulation SCI? If so, please
explain. For example, should ATSs that execute transactions in U.S. treasuries and/or
repurchase agreements be subject to proposed Regulation SCI? Why or why not? If a parent

company owns multiple ATSs for a given asset class (e.g., NMS stocks), should the trading

138 TRACE is an automated system that, among other things, accommodates reporting and

dissemination of transaction reports for over-the-counter secondary market transactions
in eligible fixed income securities, in accordance with the FINRA Rule 6700 series.
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volumes of these ATSs be aggregated for purposes of determining whether the ATSs exceed the .
proposed thresholds? Why or why not? If so, how should such aggregation work? What are the
advantages or disadvantages of such an approach? Piease explain.

16. Do commenters believe that, for purposes of Regulation SCI, the proposed definition
of plan processor is appropriate? Why or why not? Is it appropriate to limit the definition of
plan processor to entities within the meaning of plan processor in Rule 600(b)(55) of Regulation
NMS? Why or why not? Do commenters believe the proposed definition is sufficiently clear?
Are there any other entities similar to the plan processors of SCI Plans that commenters believe
should be made subject to the requirements of proposed Regulation SCI? If so, please describe
and explain why.

17. Do commenters believe that the proposed definition of “exempt clearing agency

subject to ARP” is appropriate? Why or why not? Are there other exempt clearing agencies that

should be included in the proposed definition of SCI entity? Why or why not? Is it appropriate
to limit the definition of SCI entity with respect to exempt clearing agencies to those with
exemptions that contain conditions that relate to the Commission’s Automation Review Policies
or any Commission regulation that supersedes or replaces such policies? Why or why not?

18. Whlat are the current practices of the proposed SCI entities with respect to the subject
matter covered by the ARP policy statements? How many of them have practices that are
consistent with ARP? How do they differ? Please be specific.

2. Definition of SCI Systems and SCI Security Systems

The Commission is proposing that Regulation SCI cover the systems of SCI entities,
which would include both SCI systems and, where applicable, SCI security systems. Proposed

Rule 1000(a) would define the term “SCI systems™ to mean “all computer, network, electronic,

technical, automated, or similar systems of, or operated by or on behalf of, an SCI entity,
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whether in production, development, or testing, that directly support trading, clearance and
settlement, order routing, market data, regulation, or surveillance,” and the term “SCI security
systems” to mean “any systems that share network resources with SCI systems that, if breached,
would be reasonably likely to pose a security threat to SCI systems.”

Thus, for purposes of all of the provisions of proposed Regulation SCI, the proposed
definition of SCI systems would cover all systems of an SCI entity that directly support trading,
clearance and settlement, order routing, market data, regulation, and surveillance. In addition,
the proposed definition of SCI security systems is designed to cover other types of systems if
they share network resources with SCI systems and, if breached, would be reasonably likely to
pose a security threat to SCI systems. Unlike SCI systems, only certain provisions of proposed
9

Regulation SCT would apply to SCI security systems.13

. The Commission preliminarily believes that the proposed definition of SCI systems

would reach those systems traditionally considered to be core to the functioning of the U.S.
securities markets, namely trading, clearance and settlement, order routing, market data,
regulation, and surveillance systems.140 The proposed definition would also apply to, for
example, such systems of exchange-affiliated routing brokers that are facilities of national

securities exchanges or such systems operated on behalf of national securities exchanges. It

139 Specifically, under proposed Rule 1000(a), SCI security systems are included in the
proposed definitions of “material systems change,” “responsible SC1 personnel,” “SCI
review,” and “systems intrusion.” For purposes of security standards, proposed Rule
1000(b)(1) would also apply to SCI security systems. In addition, with respect to systems
intrusions, proposed Rules 1000(b)(3)-(5) would apply to SCI security systems. Further,
because of the definitions of material systems change and SCI review, proposed Rules
1000(b)(6) and (7) would apply to SCI security systems. Finally, proposed Rules 1000(c)
and (f), relating to recordkeeping and access, respectively, would apply to SCI security
systems.

. 140 See ARP I, supra note 1.




would also apply to regulatory systems,’*! including systems for the regulation of the over-the- .

counter market, systems used to carry out regulatory services agreements, and similar future

"2 In addition, if an SCI entity

systems, including the Consolidated Audit Trail repositc\)ry.
contracts with a third party to operate its systems (such zlls those that use execution algorithms)
on behalf of the SCI entity, such systems would also be covered by the proposed definition of
SCI systems if they directly support trading, clearance and settlement, order routing, market data,
regulation, or surveillance. Therefore, systems covered by the proposed definition of SCI
systems would not be limited only to those owned by the SCI entity, but also could include those
operated by or on behalf of the SCI entity.

Based on Commission staff’s experience with the ARP Inspection Program, the

Commission believes that some SCI systems of SCI entities may in some cases be highly

interconnected with SCI security systems because the SCI systems and SCI security systems .

share network resources. As a result, the Commission is concerned that a security issue or
systems intrusion with respect to SCI security systems would be reasonably likely to cause an
SCI event with respect to SCI systems. Because certain SCI security systems of an SCI entity
may present likely vulnerable entry points to an SCI entity’s network, the Commission
preliminarily believes that it is important that the provisions of proposed Regulation SCI relating

to security standards and systems intrusions apply to SCI security systems.'*?

141 ‘SCI entities that are obligated to comply with Section 31 of the Exchange Act (15 U.S.C.

78ee), and Rule 31 thereunder (17 CFR 240.31), employ various systems to generate,
process, transmit, or store electronic messages related to securities transactions. Such
systems may include matching engines, transaction data repositories, trade reporting
systems, and clearing databases.

142 See Consolidated Audit Trail Adopting Release, supra note 131.

143 See supra note 139.
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The proposed definition of SCI security systems does not identify the types of systems
that would be covered, but rather describes them in terms of their connectivity and potential
ability to undermine the integrity of SCI systems. However, examples of SCI security systems
that- could be highly interconnected with SCI systems and therefore be reasonably likely to pose
a threat to SCI systems may include systems pertaining to corporate operations (€.£2., systems
that support web-based services, administrative service_s, electronic filing, email capability and
intranet sites, as well as financial and accounting systems) that are typically accessed by an array
of users (e.g., employees or executives of the SCI entity) authorized to view non-public
information. In certain cases, such systems would likely offer insight into the vulnerabilities of
an SCI entity if they were, for example, accessed by a hacker. The Commission is concerned
that the breach of such systems would likely 1éad to disruption of an SCI entity’s general
operations and, ultimately, its market-related activities. Similarly, systems by which an SCI
entity provides a service to issuers, participants, or clients (e.g., transaction services,
infrastructure services, and data services) may be accessed by employees or other representati.ves
of the issuer, participant, or client organization, and may, in some instances, provide a point of
access (and thus share network resources) to an SCI entity’s SCI systems. Accordingly, the
Commission is proposing that the term SCI security systems include any systems that share
network resources with SCI systems that, if breached, would be reasonably likely to pose a
security threat to SCI systems, but only for the limited provisions of proposed Regulation SCI
noted above.'**

In light of the above concerns, the proposed definitions of SCI systems and SCI security

systems together are intended to reach all of the systems that would be reasonably likely to

144 See id,
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impact an SCI entity’s operational capability and the maintenance of fair and orderly markets,
rather than reaching solely SCI systems. Because of the dependence of today’s.securities .
markets on highly sophisticated electronic trading and other technology, including complex
regulatory and surveillance systems, as well as systems relating to clearance and settlement, the
provision of market data, and order routing, the Commission preliminarily believes that the
proposed definitions of SCI systems and SCI security systems are appropriate to help ensure the
capacity, integrity, resiliency, availability, and security of an SCI entity’s systems.
Request forVComment
19. The Commission requests comment generally on the proposed definitions of SCI
systems and SCI security systems.
20. Do commenters believe that the proposed definitions appropriately capture the scope

of systems of SCI entities that would be reasonably likely to impact the protection of investors

and the maintenance of fair and orderly markets? Specifically, do the proposed definitions of
SCI systems and SCI security systems capture the components of the critical systems
infrastructure of SCI entities in a comprehensive manne_r? Are the proposed definitions
sufficiently clear?

21. Arc there any systems of SCI entities that should be included but would not be
captured by the proposed definitions? Please explain. Are there any systems of SCI entities that
should be excluded from the proposed definitions? Please explain.

22. By including in the proposed definition of “SCI systems™ those systems operated “on
behalf of” an SCI entity, systems operated by a third party under contract from an SCI entity and
systems operated by affiliates of an SCI enti-ty that are utilized by such SCI entity would also be

included in the proposed definition of SCI systems. Do commenters agree that such systems
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should be included? Please explain. Should the requirements under proposed Regulation SCI
apply differently to systems that are operate.d on behalf of an SCI entity? Why or why not?
Please explain.

23. Do commenters agree with the proposal to distinguish between SCI systems and SCI
security systems for purposes of triggering the various provisions of proposed Regulation SCI?
For example, are the requirements that would apply to SCI security systems appropriate? Why
or why not? If not, which requirements of proposed Regulation SCI should apply to SCI security
systems and why? Should the requirements under proposed Regulation SCT apply differently to
different types of systems, as proposed? Or, should SCI security systems be subject to all of the
requirements of proposed Regulation SCI? Why or why not?

24. Alternatively, should SCI security systems be excluded entirely from the application
of proposed Regulation SCI? Why or why not? The Commission is proposing its approach to
distinguish between SCI systems and SCI security systems because it preliminarily believes that
the interconnected nature of technology infrastructure today creates the potential for ;ystems
other than SCI systems to expose vulnergble points of entry that could lead to a security breach
or intrusion into SCI systems. In light of this potential, the Commission is proposing, as
discussed further below, that the following provisions of proposed Regulation SCI apply to the
SCI security systems of an SCI entity: (1) for purposes only of the policiés and procedures
relating to systems security, proposed Rule 1000(b)}(1) would apply to its SCI security systems;
(2) proposed Rules 1000(b)(3)-(5) (relating to SCI events ar.ld taking corrective action,
Commission notification, and dissemination of information to members or participants,

respectively) would apply to SCI security systems only with respect to systems intrusions; and
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(3) proposed Rule 1000(b)(6) would require an SCI entity to report a material systems change in
a SCI security system only to the extent that it materially affects the security of such system,'**
25. The goal of this proposed approach is to ensure that SCI systems, as the core systems
of an SCI entity, are adequately secure and protected from systems intrusions. However, the
Commission recognizes that there may be alternative ways to achieve this goal, including those
that do not extend the scope of the proposed rule beyond the core systems that are defined as
“SCI systems,” and that focus the Commission’s oversight on those systems. For example, one
alternative would be to limit the scope of the proposed rule to SCI systerﬁs, but clarify that
policies and procedures reasonably designed to ensure that SCI systems have adequate Ievels of
security necessarily would require an assessment of security vulnerabilities created by other
systems that share network resources with SCI systems, and appropriate steps to address those
vulnerabilities. Specifically, under suchl an alternative, the defined term “SCI security systems,”
and all references to them and any associated obligations, would be eliminated from the
proposed rule text described herein, and clarifying guidance woula be provided with respect to
the security of SCI systems as noted above.. With such an alternative, consideration also would
need to be given to whether or not-an SCI entity should notify the Commission (and potentially
its members or participants) of a systems intrusion with respect to these non-SCI systems, or a
systems change that méten'ally impacts the security of such systems. Accordingly, the
Commission solicits commenters’ views on this or any other potential alternative approaches that

would not include a definition of SCI security systems within the scope of the proposed rule.

"5 See infra Sections IIL.C.1, II.C.3, and TILC.4. Tn addition, the scope of the applicability

of proposed Rules 1000(b)(7), 1000(b)(8), and 1000(c)-(f) to SCI security systems would
be determined by the provisions of the proposed Rules 1000(b)(1), and (3)-(6). See infra
Sections II.C.5, II1.C.6, and D. :
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26. 1f the Commission were to determine to eliminate the proposed definition of SCI
security systems from proposed Regulation SCI, what would be the likely effect of such
climination on the ability of proposed Regulation SCI to ensure that SCI systems are adequately
secure and protected from systems intrusions? Please explain. Specifically, if the Commission
eliminated the proposed definition of SCI security systems from proposed Regulation SCI, and
its direct oversight of systems that share network resources with SCI systems, would the
Commission’s ability to assure adeqﬁate security for SCI systems be materially weakened? Why
or why not? Would such an alternative reduce compliance burdens for SCI entities, and improve
the efficiency of Commission oversight without materially undermining its effectiveness?

27. 1f the Commission were to determine to eliminate the proposed definition of SCI
security systems from proposed Regulation SCI, would it be appropriate, for example, for the
Commission to interpret the requirement of proposed Rule 1000(b)(1) that would require an SCI

entity to have “policies and procedures reasonably designed to ensure that its SCI systems have

levels of...security...adequate to maintain the SCI entity’s operational capability and promote
the maintenance of fair and orderly markets™ to require that an SCIl entity’s SCI systems be
protected from security threats by other systems with which they share network resources? Why
or why not? Please explain.

78, 1f the Commission were to determine to eliminate the proposed definition of SCI
security systems from proposed Regulation SCI, should the Commission still require an SCI
entity to report to the Commission an intrusion into any system (and not just SCI systems) of an
SCI entity? Why or why not? If the Commission were to determine to eliminate the proposed
definition of SCI security systems from proposed Regulation SCI, should the Commission

require an SCI entity to notify members and participants of an intrusion into any system of an
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SClentity? Why or why not? If the Commission were to determine to eliminate the proposed
definition of SCI security systems from proposed Regulation SCI, are there any other changes to
the rule that would be appropriate? What are they, and why would they be appropriate? Please
describe in detail. |
3. SCI Events

Pursuant to the current ARP policy statements and Regulation ATS, a key element of the
ARP Inspection Program has been to encourage ARP participants to notify Commission staff of
significant systems disruptions so that the staff can work with the affected entity to help ensure
that ;the disruption is addressed promptly and effectively, and that appropriate steps are taken to
- reduce the likelihood of future problems. Commission staff has pfeviously sought to provide
guidance and clarification on what should be considered a “significant system outage” for
purposes of reports to Commission staff. Specifically, in the 2001 Staff ARP Interpretive Letter,
Commission staff provided examples of situations for which an outage is deeﬁled significant and
thus should be reported.’*® The examples listed in that letter included: (1) outages resulting in a
failure to maintain any service level agreements or constraints; (2) disruptions of normal
operations, €.g., switchover to back-up equipment with zero. hope of near-term recovery of
primary hardware; (3) the loss of use of any system; (4) the loss of transactions; (5) outages
.resulting in excessive back-ups or delays in processing; (6) the loss of ability to disseminate vital
information; (7) outage situations communicated to other external entities; (8) events that are (or
will bé) reported or referred to the entity’s board of directors or senior management; (9) events
that threaten systems operations even though systems operations are not disrupted; for example,

events that cause the entity to implement a contingency plan; and (10) the queuing of data

146 See 2001 Staff ARP Interpretive Letter, supra note 35.
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. between system components or queuing of messages to or from customers of such duration that a
customer’s usual and customary service delivery is affected.'”’
The Commission believes that guidance in the 2001 Staff ARP Interpretive Letter
regarding what constitutes a significant systems outage has been useful over the years to the

entities that received the 2001 Staff ARP Interpretive.Letter, but understands that Commission

action in this area would help SROs and other entities by providing definitive guidance through a

formal rulemaking process that includes notice and comment. Furthermore, the Commission
believes the term “significant systems outage” in plain usage denotes a category of systems
problems that is considerably narrower than those the Commission believes could pose risks to
the securities markets and market participants. Therefore, the Commission proposes to specify
the types of events that would be required to be reported to the Commission and the types of

. systems problems that would trigger notice requirements on the part of an SCI entity.
Specifically, the Commission is proposing to define the term “SCI event” in Rule 1000(a) as “an
event at an SCI entity that constitutes: (1) a systems disruption; (2) a systems compliance issue;
or {3) a systems intrusion.” As discussed in detail below, the proposed rule would define each of
these terms used in the proposed definition of SCI event.

a. Systems Disruption

The Commission proposes that the term “systems disruption” be defined to mean “an
event in an SCI entity’s SCI systems that results in: (1) a failure to maintain service level
agreements or constraints; (2) a disruption of normal operations, including switchover to back-up
equipment with near-term recovery of primary hardware unlikely; (3) a loss of use of any such

system; (4) a loss of transaction or clearance and settlement data; (5) significant back-ups or
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delays in processing; (6) a significant diminution of ability to disseminate timely and accurate - .
market data; or (7) a queuing of data between System components or queuing of messages to or
from customers of such duration that normal service delivery is affected.” The proposed
definition is similar, but not identical, to the definition of “significant systems outage” in the
2001 Staff ARP Interpretive Letter.'*®

As proposed, a systems disruption would be an event in an SCI entity’s SCI systems that -
manifests iltself as a problem measured by reference to one or more of seven eIementg. The first
proposed element, a failure to maintain service level agreements or constraints, is unchanged
from the 2001 Staff ARP Interpretive Letter. This would include, for example, a failure or
inability of the SCI entity to honor its contractual obligations to provide a specified level or
speed of service to users of its SCI systems. A trading market could, for example, contract to

maintain its trading system without delays over a specific threshold, e.g., 100 milliseconds, and

its failure to honor that obligation would thus be a systems disruption.

The second proposed element, “a disruption of normal operations, including switchover
to back-uiJ equipment with near-term recovery of primary hardware unlikely” differs from the
element in the 2001 Staff ARP Interpretive Letter (disruption of normal operations, e.g.,
switchover to back-up equipment with zero hope of near-term recovery of primary hardware).
This modification is intended to convey that the Commission preliminarily believes that an SCI
entity should be required to notify Commission staff of a SCI systems problem that involves a

switchover to backup equipment, even if a determination that no recovery 1s possible has not

148 See supra note 35. The Commission believes that the term “systems disruption” is a

more appropriate term to describe the types of events captured within the proposed
definition and thus is proposing to use the term “systems disruption,” rather than the term
“systems outage,” the term used in the ARP Inspection Program. .
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been made because the probability that such switchover may continue indefinitely is significant.
The Commission also intends that this proposed element, a “disruption of normal operations,”
would capture problems with SCI systems such as programming errors, testing errors, systems
failures, or if a system release is backed out after it is implemented in production.

The third proposed element, “a loss of use of any such system,” is unchanged from the
2001 Staff ARP Interpretive Letter and would cover situations in which an SCI system is broken,
offline, or otherwise out of commission. For example, the Commission intends that a failure of
primary trading or clearance and settlement systems, even if immedi.ately replaced by backup
systems without any disruption to normal operations, would be covered under this third proposed
element. The Commission preliminarily believes the language of the fourth proposed element,
“4 Joss of transaction or clearance and settlement data,” 1s more precise than the language in the
2001 Staff ARP Interpretive Letter, which lists “loss of transactions™ as an example of a systems
outage.

Similarly, the language of the fifth and sixth proposed elements is intended to be more
precise than the comparable language in the fifth and sixth examples enumerated in the 2001
Staff ARP Interpretive Letter. The Commission 1s not at this time proposing to quantify what
would constitute a “significant back-up or delay in processing” or a “significant diminution of
ability to disseminate timely and accurate market data” because it preliminarily believes that the
varying circumstances that could give rise to such events, and the range of SCI systems
potentially impacted, make precise quantification impractical.149 These proposed elements are

intended to include, for example, circumstances in which a problem with an SCI system results

149 The Commission is, however, soliciting comment on whether it would be appropriate to

adopt quantitative criteria in connection with the definition of “systems disruption.”
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in a slowdown or disruption of operations that would adversely affect customers, impair
quotation or price transparency, or impair accurate and timely regulatory reporting. Instances in
which message traffic is throttled (i.e., slowed) by an SCI entity for any market participant,
without a corresponding provision in the SCI entity’s rules, user agreements, or governing
documents, as applicable, would also be covered here.!™® Further, the Commission preliminarily
believes that if customers or systems users, for example, have complained or inquired about a
slowdown or disruption of operations, including, for example, a slowdown or disruption in their
receipt.of market data, then such circumstance would be indicative of a problem at an SCI entity
that results in “significant back-ups or delays in processing” or a “significant diminution of
ability to disseminate timely and accurate market data,” that should be considered a “systems
disruption.” The fifth and sixth elements of the proposed definition of systems disruption are
also intended to cover the entry, processing, or transmission of erroneous or inaccurate orders,
trades, price-reports, other information in the securities markets or clearance and settlement
systems, or any other significant deterioration in the transmission of market data in an accurate,
timely, and efficient manner. For example, it is possible that an SCI system of an SCI entity that
disseminates market data could, as a result of a programming or testing error in another system
of the SCI entity, be overwhelmed with €IToneous market data to such an extent that the SCI
entity’s SCI systems are no longer able to disseminate market data in a timely and accurate

manner.

150 However, if an SCI entity’s rules or governing documents provided for such throttling in

specified scenarios as a part of normal operations, such throttling would not be covered
as such a situation would not represent an unexpected back-up or delay in processing but
rather would be part of the SCI entity’s normal operation.
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Finally, the seventh proposed element, “a queuing of data between system components or
queuing of messages to or from customers of such duration that normal service delivery 1s
affected,” is proposed to be included because the Commission preliminarily believes that
queuning of data between system components of SCI systems is often a warning signal of
significant disruption of normal system operations.

Although the 2001 Staff ARP Interpretive Letter lists “a report or referral of an event to
the entity’s board of directors or senior management” and “an outage situation communicated to
other external entitics” as examples of a significant systems outage, the Commission is not
proposing to include such reports or communications in the definition of systems disruption
because it preliminarily believes these examples are more likely to be indicia of whether
information about a systems disruption or other systems problem warrants dissemination to the
SCI entity’s members or participants.” I' Further, although the 2001 Staff ARP Interpretive
Letter lists “a serious threat to systems operations even though systems operations are not
disrupted” as an example of a significant systems outage, the Commission has not included that
example as aﬁ eclement in the proposed definition of systems disruption because it preliminarily
believes that such a threat would more likely be indicative of a systems intrusion or systems
compliance issue. 152

Request for Comment

29. The Commission requests comment generally on the proposed definition of “systems

disruption.” Do commenters believe that it is appropriate to limit the proposed definition of

51 See infra Section 111.B.4.d, discussing whether an SCl event is a “dissemination SCI

event.”

152 See infra Sections T111.B.3.b and 111.B.3.¢, discussing the proposed definition of systems

compliance issue and systems intrusion, respectively.
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“systems disruption” to SCI systems? Why or why not? Do commenters believe the proposed .

definition of “systems disruption” is too broad? Why or why not? Please explain.

30. Do commenters believe that there should be minimum thresholds associated with the
circumstances specified in any elements of the proposed definition of systems disruption—e.g.,
quantitative criteria describing when an event fitting the description of one of the elements of the
proposed definition would meet the definition of SCI event? If so, what should such minimum
thresholds be and to which elements of the definition of “systems disruption” should such
minimum thresholds apply? Please explain. Should systems disruptions affecting different types
of SCI systems be treated differently? For example, should trading systems have a different
quantitative criteria than systems dedicated to surveillance? Please be specific with respect to
which categories of SCI systems might deserve different treatment, and what such quantitative

criteria might be and why.

31. Do commenters believe the term “transaction or clearance and settlement data,” as
used in paragraph (4) of the proposed definition of “systems disruption,” is appropriate? Why or
why not? Should other types of data be included, in addition to transaction and clearance and
settlement data? For example, should éustomer account data, regulatory (iata, and/or audit trail
data be included? Why or why not?

32. Do commenters believe that there should be exceptions to the proposed definition of
systems aismption? If so, what should such exceptions be and why? For example, should the
proposed definition of systems disruption include a de minimis exception? If so, what types of
systems problems should be considered de minimis and what criteria should be used to determine
whether a systems problem is de minimis? Should the proposed definition of systems disruption

include a materiality threshold? If so, what types of systems problems should be considered , .
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material and what criteria should be used to determine whether a systems problem is material?
Should the definition of systems disruption exclude regular planned outages occurring during the
normal course of business?

33. Should the proposed definition be expanded, narrowed, or otherwise modified 1n any
way? For example, should the proposed definition include quantitative criteria that establish a
minimum deviation from normal performance levels, such as a tenfold increase or greater in
latency for queuing of data, for an event to be considered an SCI event? Would a minimum
deviation of 100 milliseconds from normal system performance levels be an appropriate
indication of system degradation? Or, would a larger or smaller deviation be more appropriate?
Why or why not? For example, would the choice of a specific threshold help to balance the
tradeoff between the costs of over-reporting systems disruptions and the costs of failing to report
systems disruptions that could lead to significant negative consequences? Should different
quantitative criteria be used across different SCI systems? For example, a limited pause in the
operations of a clearing system may not raise the same issues as a similar pause in the operation
of a market data feed. If commenters believe that different criteria should be maintained, please
be specific and provide examples of what the appropriate minimum deviations should be for such
systems.

34. Are there other types of circumstances that should be included that are not part of the
proposed definition? 1f so, please describe and explain. For example, if an SCI SRO or SCI
ATS suspects a technology error originating from a third party (such as an SCI SRO’s member
Grm or an SCI ATS’s subscriber) that has the potential to disrupt the market, shoiild that type of

discovery be included in the definition of systems disruption? Why or why not? Is there
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additional guidance that commenters would find helpful to determine whether an event would
meet the proposed definition of systems disruption?
35. How often do SCT entities currently experience systems disruptions?

b. - Systems Compliance Issue

The Commission proposes that the term “systems compliance issue” be defined as “an
event at an SCI entity that has caused any SCI system of such entity to operate in a manner that
does not comply vﬁth the federal securities laws and rules and regulations thereunder or the
entity’s rules or governing documents, as applicable.”'”® Circumstances (.:overed by the proposed
definition would include, for example, situations in which a lack of communication between an
SCI' SRO’s information technology staff and its legal or regulatory staff regarding SCI systems
design or requisite regulatory approvals resulted in one or more SC| systems operating in a
manner not in complian_ce with the SCI SRO’s rules and, thus, in a manner other than how the
users of the SCI SRO’s SCI systems, as well as market participants generally, have been
informed that such systems would operate. Another example of a systems compliance issue
could arise when a change to an SCI system is made by information technology staff that results
in the system operating in a manner that fails to comply with the federal securities laws and rules
thereunder.

The phrase “operate in a manner that does not comply with . . . the entity’s rules or

governing documents” would mean that an SCI entity is operating in a manner that does not

153 As discussed in infra Section I11.C.2, one of the elements of the safe harbor in proposed

Rule 1000(b)(2)(ii}(A) would require that an SCI entity establish policies and procedures
that provide for ongoing monitoring of SCI systems functionality to detect whether SCI
systems are operating in the manner intended. This element would require that each SCI
entity establish parameters for detection of a systems compliance issue, and is not
intended to suggest one set of parameters for all SCI entities.
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comply with the entity’s applicable rules and other documents, whether or not filed with the
Commission. Generally, such rules or other documents are made available to the public and/or
to members, clients, users, and/or participants in the SCI enti_ty.“s4 Specifically, for an SCI SRO,
this phrase would include operating in a manner that does not comply with the SCI SRO’s rules
as defined in the Exchange Act and the rules thereunder.'”® For a plan processor, this phrase
would include operating in a manneér that does not comply with an applicable effective national
market system plan. For an SCI ATS or exempt clearing agency subject to ARP, this phrase
would include operating in a manner that does not comply with documents such as subscriber
agreements and any rules provided to subscribers and users and, for ATSs, described in their

156

Form ATS filings with the Commission.

Request for comment

36. The Commission requests comment generally on the proposed definition of “systems
compliance issue.” Do commenters believe it would be appropriate to define “systems
compliance issue” to mean any instance in which an SCI system operates in a manner that does
not comply with the federal securities laws and rules and regulations thereunder, or the entity’s

rules or governing documents, as applicable? Why or why not? If the proposed definition is not

134 For example, each SCI SRO is required to publish its rules on its publicly available

website. See 15 U.S.C. 78s(b)(2)(E). Each plan processor is also required to post
amendments to its national market system plan on its website. See 17 CFR 242.608.
Subscriber agreements and other similar documents that govern operations of SCI ATSs
and exempt clearing agencies subject to ARP are generally not publicly available, but are
provided to subscribers and users of such entities.

133 The rules of an SCI SRO are defined in Sections 3(a)(27) and (28) of the Exchange Act
to include, among other things, its constitution, articles of incorporation, and
bylaws. See 15 U.S.C. 78c(a)(27)-(28). See also Exchange Act Rule 19b-4(c), 17 CFR
240.19b-4(c).

136 See 17 CFR 242.301(b) for a description of the filing requirements for ATSs.
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“appropriate, what would be an appropriate definition? Do commenters believe that it is .
appropriate to limit the proposed definition of “systems compliance issue” to SCI systems? Why
or why not? Please explain.

37. Do commenters believe tl.lat there should be exceptions to the proposed definition of
systems compliance issue? If so, what should such exceptions be and why? For example, should
the proposed definition of systems compliance issue include a de minimis exception? If so, what
types of systems compliance issues should be considered de minimis énd what criteria should be
used to determine whether a systems compliance issue is de minimis? Should the proposed
definition of systems compliance issue include a materiatity threshold? If so, what types of
systems compliance issues should be considered material and what cﬁteﬂa should be used to
determine whether a systems compliance issue is material?

38. Do commenters believe other types of documents or agreements should be included

in the definition? If so, please specify the types of documnents or agreements and explain why.
39. How often do SCI entities currently experience systems compliance issues?

c. Systems Intrusion

Tﬂe Commission proposes that “systems intrusion” be defined as “any unauthorized entry
into the SCI systems or SCI security sys.tems of an SCI entity.” The proposed deﬁnjtion is |
intended to cover all unauthor.ized entry into SCI systems or SCI security systems by outsiders,
employees, or agents of the SCI entity, regardless of whether the intrusions were part of a cyber
attack, potential criminal activity, or other unauthorized attempt to retrieve, manipulate or
destroy data, or access or disrupt systems of SCI entities. The proposed definition of systems
intrusion would cover the introduction of malware or other attempts to disrupt SCI systems or

SCI security sys‘tems of SCI entities provided that such systems were actually breached. In

addition, the proposed definition is intended to cover unauthorized access, whether intentional or .
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inadvertent, by employees or agents of the SCI entity that result from weaknesses in the SCI
entity’s access controls and/or procedures. The proposed definition would not, however, cover
unsuccessful attempts at unauthorized entry. An unsuccessful systems intrusion by definition is
much less likely than a successful intrusion to disrupt the systems of an SCI entity. Moreover,
because it is impossible to prevent attempted intrusions, the Commission preliminarily believes
at this time that the focus of this aspect of proposed Regulation SCI should be on successful
unauthorized entry.

Request for Comment

40. The Commission requests comment generally on the proposed definition of “systems
intrusion.” Is the proposed definition sufficiently clear? 1f not, why not? Do commenters
believe that it is appropriate to apply the proposed definition of “systems intrusion” to both SCI
systems and SCI security systems? Why or why not? Please explain.

41. Do commenters believe it is appropriate to exclude from the proposed definition of
systems intrusion an attempted intrusion that did not breach systems or networks? Why or why
not? Should significant, sophisticated, repeated, and/or attempted intrusions, even if
unsuccessful, be included? Why or why not? If yes, please explain what categories of attempted
intrusions should be covered by the proposed rule and why.

42. Should the proposed definition of systems intrusion be expanded to include the
unauthorized use or unintended release of information or data, for example, by an employee or
agent of an SCI entity? Why or why not? If so, should the definition be limited to the
unauthoﬁzed use of non-public or confidential information or should it apply to any
unauthorized use of information or data? The Commission recognizes that including in the

definition all instances of unauthorized use or unintended release of information or data may be
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broad and solicits comment generally on how the definition might be more narrowly defined to
encompass those types of events that commenters believe would be appropriate to be included in
proposed Regulation SCI.

43. How often do SCI entities currently experience known systems intrusions or known
attempted systems intrusions?

d. Dissemination SCT events

The Commission proposes that the term “dissemination SCI event” be defined as “an SCI
event that is a: (1) systems compliancelissue; (2) systems intrusion; or (3) systems disruption
that results, or the SCI entity reasonably estimates would result, in significant harm or loss to
market participants.”!>’

As discussed below i;l Section H1.C.3, proposed Rule 1000(b}(5) includes requirements
for disseminating information regarding certain SCI events to members or participants,'*®
Speciﬁc'ally, only information relating to dissemination SCI events would be required to be
disseminated to members or participants pursuant to proposed Rule 1000(b)(5)."*° The
Commission recognizes that public disclosure of each and every systems issue (such as very
brief -outages or minor disruptions of normal systems operations where the effects on trading,
market data, and clearance and settlement are immaterial) could be counterproductive,
potentially overwhelming the public with information, masking significant issues that might

arise, and thus preliminarily believes that requiring the dissemination of information about

137 See proposed Rule 1000(a). ,

138 Proposed Rule 1000(b)(5) would require the dissemination of specified information
relating to dissemination SCI events and specity the nature and timing of such
dissemination, with a delay in dissemination permitted for certain systems intrusions.
See infra Section I11.C.3.c.

159

See infra note 235.
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dissemination SCI events to members or participants would promote dissemination of
information to persons who are most directly affected by such events and who would most

naturaily need, want, and be able to act on the information, without creating a separate regulatory

standard governing when broader public disclosure should be made.

In the case of a dissemination SCI event, the Commission preliminarily believes that
dissemination to members or participants of the nature of the event and the steps being taken to
remedy it would be necessary to help ensure that potentiélly impacted market participants, and
others that might be evaluating whether to use the affected systems, have basic information about
the event so that they might be able to better assess what, if any, next steps they might deem
prudent to take in light of the event.'®

Proposed Rule 1000(a) specifies three categories of SCI events that would constitute a

dissemination SCI event. First, any SCI event that is a systems compliance issue would be a

0 . .. . .
16 However, as discussed below, the Commission recogmzes that, in the case of systems

intrusions, there may be circumnstances in which full prompt dissemination of information
to members or participants of a systems intrusion could hinder an investigation into such
an intrusion or an SCI entity’s ability to mitigate it. As such, the Commission 18
proposing that dissemination of information for certain systems intrusions could be
delayed in specified circumstances. Specifically, the Commission is proposing that an
SCI entity disseminate information about a systems intrusion to its members or
participants, unless the SCI entity determines that dissemination of such information
would likely compromise the security of the SCI entity’s SCI systems or SCI security
systems, or an investigation of the systems intrusion, and documents the reasons for such
determination. See proposed Rute 1000(b)(5)(ii) and text accompanying infra note 174.
The Commission preliminarily believes, however, that an SCI entity should ultimately
disseminate information regarding systems intrusions, and that the provisions of proposed
Rule 1000(b)(5)(ii) permitting a delay in dissemination, if applicable, should only affect
the timing of such dissemination.

The Commission notes that some Roundtable panelists and commenters discussed the
role that communications and disclosure should play in mitigation of risk from systems
issues. For example, panelists from Citadel, DE, Nasdaq, Lime, and TDA, among others,
spoke about the role of communications and management involvement in responding to
errors. See discussion of Roundtable, supra Section 1.D. See also text accompanying
infra note 238.
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dissemination SCI event.'® The Commission preliminarily believes that, if an SCI entity’s SCI
systems were operating in a manner not in compliance with the federal securities laws and rules
and regulations thereunder, or the entity’s rules or governing documents, as applicable, the SCI
entity should be required to disseminate that information to all members or participants, i.e., the
users of its SCI systems. In addition, because SCI entities that are SCI SROs or plan processors
are required by the Exchange Act to comply with their rules, proposing to require dissemination
of infoﬁation about systems compliance issues to members or participants should help to
reinforce this statutory obligation.

Second, any SCI event that is a systems intrusion would also be a dissernination SCI
event. The Commission preliminarily believes that a systems intrusion may represent a
significant weaknéss in the security of an SCI entity’s systems and thus warrant dissemination of
information to an SCI entity’s members or participants. However, because detailed information
about a systems intrusion may expose an SCI entiiy’s systems to further probing and attack, an
SCI entity would only be required to provide a summary description of the systems intrusion,
mcluding a descﬁption of the coﬁective action taken by the SCI entity and when the systems
intrusion has been or is expected to be resolved.'® In addition, because immediate dissemination
of information about a systems intrusion may 1n some cases further compromise the security of
. the SCl entity’s SCI systems or SCI security systems, or an investigation of the systems
mtrusion, an SCI entity in some cases may be permitted to delay the dissemination of

information about such systems intrusion.'®?

lel See supra Section I11.B.3.b, discussing the definition of “systems compliance issue.”

See infra Section I11.C.3.c and proposed Rule 1000(b)(5)(ii).

Seeid.
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Finally, the Commission is proposing that any systems disruption that results, or the SCI
entity reasonably estimates would result, in significant harm or loss to market participants would
also be a dissemination SCI event. Some systems disruptions may have an immediate, obvious,
and detrimental impact on market participants, hampering the ability of an SCI entity’s members
or participants to utilize the SCI entity’s SCI systems and, in some cases, making such systems
unusable. At the same time, the Commission recognizes that disseminating information relating
to a single systems disruption that results in harm or loss to one or a small number of market
participants that is not significant may not warrant the cost of such dissemination. Furthermore,
the Commission preliminarily believes that the proposed standard is appropriate in that it does
not set a specific threshold or definition of “significant harm or loss to market participants,” and
provides an SCI entity with reasonable discretion in estimating whether a given systems
disruption has resulted, or would result, in significant harm or loss to market partici];)ants.l64
Although the particular facts and circumstances will differ for each systems disruption, some
systems disruptions would c]early_result in significant harm or loss to market paﬁicipmts and
warrant dissemination of information regarding such systems disruption to the SCI entity’s
members or participants, even if the harm or loss, or the potential harm or loss, is difficult to
quantify. For example, if a market experiences a problem with a trading system such that order
processing and execution in certain securities is halted and members are not able to confirm
transactions in such securities, the Commission preliminarily believes that such a systems
disruption would be a dissemination SCI event. In contrast, if a trading market or a clearing

agency experienced a momentary power disruption causing a fail over to the backup data center

164 The tradeoffs of setting thresholds are discussed in the Economic Analysis Section

below. See infra Section V.B.
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with no customer, member, or participant impact, such SCI event would be a systems disruption
requiring written notice to the Commission, but would not be a dissemination SCJ event.

Request for comment

44. Do commenters believe the proposed definition of “dissemination SCI event” is
appropriate? Why or why not?

45. Do commenters believe that a “systems compliance issue” should constitute a
dissemination SCI event? Why or why not? Please explain.

46. Do commenters believe that a “systems intrusion” should constitute a dissemination
SCI event? Why or why not? Please explain.

47. Do commenters believe that systems disruptions that meet the “significant harm or
loss to market participants” standard should be included as dissemination SCI events? Why or
why not? If not, what would be an appropriate threshold, and how should it be measured?
Should the term “significant harm or loss to market participants™ be further clarified or defined
in the rule? Why or why not? If so, what should such clarification or definition be and why?

48. Would an alternative measurement, or group of alternative measurements, for
systems disruptions, such as a 50 millisecond pause in service 6r some other nonmonetary
measure (for example, out of memory situations, memory overloads, data loss due to an SCI
system exceeding capacity limitations, excessive queuing or throttling), also be an appropriate
and effective means to measure certain events about which an SCI entity shlould disseminate
information to its members or participants? If so, what are they and whj‘? Should any such
measurements vary based 6n the type of SCI system involved? If so, how? Please be specific.

49. Are there any other types of systems disruptions that should be required to be

disseminated to members or participants? If so, please explain why. Should, for example,
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information relating to a systems distuptions be required to be disseminated to members or
participants if it affects a certain number of market participants? If so, how should such a level
(number of market participants) be determined?

4. Material Systems Changes

Rule 1000(a) of proposed Regulation SCI would define “material systems change” as “a
change to one or more: (1) SCI systems of an SCI entity that: (i) materially affects the existing
capacity, integrity, resiliency, availability, or security of such systems; (if) relies upon materially
new or different technology; (iii) provides a new material service or material function; or (iv)
otherwise materially affects the operations of the SCI entity; or (2) SCI security systems of an
SCI entity that materially affects the existing security of such systems.”'65 This proposed
definition of “material systems change” is substantively similar to the definition of “significant
system change” discussed in the ARP 11 Release.'®®

Ttem (1)(i) of the proposed definition of material systems change differs from item (1) in
the definition in the ARP 11 Release of “significant system change,” as proposed item (1)(1}

refers to changes to an SCI entity’s SCI systems that affect not only capacity and security, but

also integrity, resiliency, and availability.]67 Jtems (1)(ii) and (1)(iii) in the proposed definition

165 See proposed Rule 1000(a). See also infra Sections 111.C.4 and I11.C.6 discussing notices

of material systems changes and reports of material systems changes, respectively.

166 gee ARP 1I Release, supra note 1, at 22592-93. Sec also 2001 Staff ARP Interpretive
Letter, supra note 35 (citing ARP 1, supra note 1, at 22492-93: “ARP II provides a non-
exclusive list of factors that should be considered in determining whether a system
change is significant and should be reported. The list includes a change that: (1) affects
existing capacity or security; (2) in itself raises capacity or security issues, even if it does
not affect other existing systems; (3) relies upon substantially new or different
technology; (4) is designed to provide a new service or function for SRO members or
their customers; or (3) otherwise significantly affects the operations of the entity.”).

67 Proposed item (1){i) consolidates items (1) and (2) of the definition of material systems

change in the 2001 Staff ARP Interpretive Letter. The Commission believes that the
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of material systems change are intended to be substantively identical to items (3) and (4) of the
definition .of significant system change in the 2001 Staff ARP Interpretive Letter, generally
covering changes to an SCI entity’s SCI systems designed to advance systems development.'®®
Proposed item (1)(iv), covering a change to an SCI entity’s SCI systems that “otherwise
materially affects the operations of thé SCl entity,” is intended to require notification of major
systems changes to SCI systems that are not captured by other elements of paragraph (1) of the
proposed definition. Proposed item (2), covering a change to an SCI entity’s SCI security
systems that “materially affects the existing security of such systems,” is intended to ens;ure that
significant changes that would affect the security of an SCI entity’s SCI security systems (i.e.,
systems that share network resources with SCI systems that, if breached, would be reasonably
likely to pose a security threat to SCI systems)'® are reported to the Commission.

Examples that the Commission preliminarily believes could be included within the
proposed definition of material systems change are: major systems architecture changes;
reconfigurations of.systems that would cause a variance greater than five percent in throughput
or storage; the introduction of new.business functions or services; changes to external interfaces;
changes that could increase susceptibility to major outages; changes that could increase risks to
data security; changes that were, or would be, reported to or referred to the entity’s board of

directors, a body performing a function similar to the board of directors, or senior management;

addition of integrity, resiliency, and availability aspects of SCI systems that are important
in today’s automated trading environments appropriately reflects the evolution of the
types of systems issues since the 2001 Staff ARP Interpretive Letter.

168 In addition, each of proposed items (1)(i) through (1)(iii) are changes that concern the

adequacy of capacity estimates, testing, and security measures taken by an SCI entity, for
which adequate procedures are required by proposed Rule 1000(b)(1). See infra Section
m.c1. - '

169 See supra Section IIL.B.2 (discussing definition of SCI security system).

82




and changes that could require allocation or use of significant resources. These examples are
cited in the 2001 Staff ARP Interpretive Letter.'’® Based on Commission staff’s experience
working with SROs that have relied on the guidance provided in the 2001 Staff ARP Interpretive
Letter, the Commission preliminarily believes that such examples could continue to be relevant
guidance to SCI SROs as well as to other SCI entities. In addition, the Commission
preliminarily believes that any systems change occurring as a result of the discovery of an actual
or potential systems compliance issue, as that term would be defined in proposed Rule 1000(a),
would be material.

Based on its experience with SROs and other eﬁtities reporting ;signiﬁcant systems
changes in the contex-t of the ARP Tnspection Program, the Commission preliminarily believes
that the proposed definition of material systems change is appropriate for all SCI entities. The
Commission preliminarily believes that proposed items (1)(i)-(iv) and (2), which would cover
changes affecting capacity estimates, security measures, the use of new technology and new
functionality, could also highlight the need for SCI entities that are SROs, when applicable, to
file a proposed rule change with the Commission under Section 19(b) of the Exchange Act and |
SCT entities that are SROs to file proposed amendments for SCI Plans under Rule 608 of

Regulation NMS.'"" As the Commission noted in ARP II, the purpose of urging SROs to notify

170 See supra note 35.

i Section 19(b)(1) of the Exchange Act requires an SRO to file proposed rules and
proposed rule changes with the Commission in accordance with rules prescribed by the
Commission. See 15 U.S.C. 78s(b)(1). Section 19(b)(1) further requires the Commission
to solicit public comment on any proposed rule change filed by an SRO. Seeid.

Rule 608(a)(1) of Regulation NMS under the Exchange Act, 17 CFR 242.608(a)(1),
permits “self-regulatory organizations, acting jointly, [to] file a national market system
plan or [to] propose an amendment to an effective national market system plan.” Rule
608(b) of Regulation NMS, 17 CFR 242.608(b), requires the Commission to publish such
proposed national market system plan or national market system plan amendment for
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Commission staff of significant system changes was not to supplant or provide an alternative
means for SROs to satisfy their obligations to file proposed rule changes as required by the

172

Exchange Act.” ™= Rather, under ARP II, the Commission was primarily concerned with fulfilling
its oversight responsibilities and was also interested in obtaining a full view and understanding of
systems development at SRQs.'” Likewise, the proposal to require an SCI entity to notify the
Commission of material systems changes would not relieve an SCI SRO of any obligation it may
have to file a proposed rule change, the participants of an SCI Plan to file a proposed amendment
to such SCI Plan, or any other obligation any SCI entity may have under the Exchange Act or

rules thereunder.!”*

Request for comment

50. The Commission requests comment generally on the proposed definition of “material
systems change.” Is the proposed definition of material systems change clear? Should the
Commission provide additional guidance on, or further define what would constitute a “material-

systems change?” Are there other factors that should be included? Please be specific and give

notice and comment, and, in certain situations, approve such NMS plan or plan
amendment before it may become effective.

172 See ARP 11, supra note 1, at 22493. ARP II explained that because the rule change

process pursuant to Section 19(b) of the Exchange Act and Rule 19b-4 thereunder
“imposes shortened timeframes for action on proposed rule changes and because not all
systems changes trigger the need for changes to rules of the SROs,” the rule change
process was not providing staff with timely and complete detail on various significant

' systems changes occurring at the SROs. The policy of urging SROs to provide timely
and accurate information on systems changes was intended as an adjunct to, and not a
substitution for the rule change process. See id.

1P Seeid. at 22493-94, n. 20,

17 See infra request for comment in Section TI1.C.1.b, wherein the Commission solicits

comment on whether SCI SROs should be required to provide notice to their members of
anticipated technology deployments prior to implementation and offer their members the
opportunity to test anticipated technology deployments prior to implementation,
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examples of types of sys;[em changes that should be included in the proposed definition but
currently are not.

5]. The Commission sets forth above examples of systems changes that it preliminarily
believes could be included within .the proposed definition of material systems change (i.e., major
systems architecture changes; reconfigurations of systems that would cause a variance greater
than five percent in throughput or storage; the introduction of new business functions or services;
changes to external interfaces; changes that could increase susceptibility to major outages;
changes that could increase risks to data security; changes that were, or would be, reported to or
" referred to the entity’s board of directors, a body performing a function similar to the board of
directors, or senior management; and changes that could require allocation or use of significant
resources). Do commenters agree each of these examples could constitute material systems
changes? Why or why not?

52. Should any of the proposed factors be eliminated or refined? If so, please explain.
Should material systems changes be defined to include cumulative systems changes over a
specified period that might not otherwise qualify individually as a material systems change? For
example, if systems changes (such as reconfigurations of systems that would cause a variance
greater than five percent in throughput or storage) occurred that, on their own, each would not
constitute a material systems change but, if grouped together with other similar or even identical
changes (or, alternatively, that occurred repeatedly over a certain period of time such as a week
or a month) could represent a material system change, should such changes together be
considered a material systems change? If so, what would be the appropriate number of similar or
identical systems changes that should be considered and/or what would be an appropriate time

period to consider? Should all non-material systems changes count towards this threshold or
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should only non-material systems changes of the same or similar type count? Would cumulative .
changes over a week be an appropriate measurement pen'o&? Would a 30-day measurement
pertod be appropriate? Should the period be longer or shorter? Please explain.

53. Do commenters believe that a change to the SCI systems of an SCI entity that
“materially affects the existing capacity, integrity, resiliency, availability, or security of such
systems” should constitute a material systems change as proposed? Why or why not? Should a
change with respect to any of the proposed characteristics of such-systems (i.e., capacity,
integrity, resiliency, availability, or security) be eliminated or modified? Should any be added?
Pleaée explain.

54. Should a change to the SCI systems of an SCI entity that “relies upon materially new
or different technology™ constitute a material systems change as proposed? Why or why not? Is

the phrase “materially new or different” sufficiently clear? If not, please explain. .

35. Should a change to an SCI entity’s SCI systems that “provides a new material service
or material function” constitute a material systems change as proposed? Why or why not? Is the
phrase “é new material service or material function” sufficiently clear? If not, please explain.

56. Do commenters believe it is éppropriate to include a change to an SCI entity’s SCI
systerns that “otherwise materially éffects the operations of the SCI entity” as proposed? Why or
why not? Please explain.

57. Do commenters believe that a change to the SCI security systems of an SCI entity
that “materially affects the existing security of such systems” should constitute a material
systerﬂs change as proposed? Why or why not? Please explain.

58. Do commenters believe the rule should include quantitative criteria or other

minimum thresholds for the effect of a change to an SCI entity’s SCI systems or SCI security
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systems beyond which the Commission must be notified of the change? Why or why not? If so,
what should such quantitative criteria or other minimum thresholds be and why?

59. How often do SCI entities currently make material systems changes? How often do
SCI SROs make material systems changes and what percentage of the time are such changes
filed with the Commission as proposed rule changes under Section 19 of the Exchange Act?

C. Proposed Rule 1000(b): Obligations of SCI Entities

Paragraph (b) of proposed Rule 1000 would set forth requirements that would apply to
SCI entities relating to written policies and procedures, obligations with regard to corrective
actions, reporting of SCI events to the Commission, dissemination of information relating to
certain SCI events to members or participants, reporting of material systems changes, SCI
reviews, and the participation of designated members or participants of SCI entities in testing the
business continuity and disaster recovery plans of SCI entities.

1. Policies and Procedures to Safeguard Capacity, Integrity, Resiliency,
Availability, and Security'”

Proposed Rule 1000(b)(1) would require each SCI entity to establish, maintain, and
enforce written policies and procedures, reasonably designed to ensure that its SCI systems and,
for purposes of security standards, SCI security systems, have levels of capacity, integrity,
resiliency, availability, and security, adequate to maintain the SCI entity’s operational capability
and promote the maintenance of fair and érder]y markets. Proposed Rule 1000(b)(1)(1) would
further provide that such policies and procedures include, at a minimum: “(A) the establishment
of reasonable current and future capacity planning estimates; (B) periodic capacity stress tests of

such systems to determine their ability to process transactions in an accurate, timely, and

17 See infra Sections IV.D.1.a and V.B for discussions related to current practices of SCI

entities.
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efficient manner; (C) a program to review and keep current systems HeveIOpment and testing .
methodology for such systems; (D) regular reviews and testing of such systems, incﬁlding .
backup systems, to identify vulnerabilities pertaining to internal and external threats, physical

hazards, and natural or manmade disasters; (E) business continuity and disaster recovery plans

that include maintaining backup and recovery capabilities sufﬁciently resilient and

geographically diverse to ensure next business day resumption of trading and two-hour

resumption of clearance and settlement services following a wide-scale disruption; and (F)

standards that result in such systems being designed, developed, tested, maintained, operated,

and surveilled in a manner that facilitates the successful collection, processing, and

dissemination of market data.”'”® Proposed Rule 1000(b)(1)(ii) would deem an SCI entity’s

policies and procedures required by proposed Rule 1000(b)(1) to be reasonably designed if they

arc consistent with SCI industry standards.'”’ In particular, for purposes of complying with

proposed Rule 1000(b)(1), if an SCI entity has policies and procedures that are consistent with .
such SCI industry standards, as discussed further in Section 111.C.1.b below, such policies and

procedures would be deemed to be reasonably designed and thus the SCI entity would be in

compliance with proposed Rule 1000(b)(1). In addition, under proposed Rule 1000(b)(1)(i1),

compliance with the identified SCI industry standards would not be the exclusive means to

comply with the requirements of proposed Rule 1000(b)(1).

a. Proposed Rule 1000{(b)(1}(i)

Proposed Rule 1000(b)(1) would require that an SCI entity have policies and procedures

that address items (i)(A)-(F) for its SCI systems and, for purposes of security standards, SCI

176 See proposed Rule 1000(b)(1)(i)(A)-(F).
17 See infra Section I111.C.1.b.
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security systems. Items (A)-(C) enumerated in proposed Rule 1000(b){1)(1) are substantively the
same as the requirements of Rule 301(b)(6)(ii)(A)-(C) of Regulation ATS, applicable to
51gn1ﬁcant-volume alternative trading systems, and trace their origin to the ARP I Release. 178
With respect to SCI systems and, as applicable, SCI security systems, proposed item (A), which
would require an SCI entity to establish, maintain, and enforce policies and procedures for the
establishment of reasonable current and future capacity planning estimates, and proposed item
(B), which would require an SCI entity to establish, maintain, and enforce policies and
procedures for periodic capacity stress tests of such systems, would help an SCI entity determine
its systems” ability to process transactions in an accurate, timely, and efficient manner, and
thereby help ensure market integrity. Proposed item (C), which would require an SCI entity to
establish, maintain, and enforce policies and procedures that include a program to review and
keep current systems development and testing methodology for such systems, would help ensure
that the SCI entity continues to monitor and maintain systems capacity and availability.

Proposed item (D), which would require an SCI entity to establish, maintain, and enforce
policies and prtl)cedures to review and test regularly such systems, including backup systems, to
identify vulnerabilities pertaining to internal and external threats, physical hazards, and natural or
manmade disasters, would likewise assist an SCI entity in ascertaining whether its SCI systems
and SCI security systems are and remain sufficiently secure and resilient. Unlike Rule
301(b)(6)(ii)}(D) of Regulation ATS, proposed item (D) includes “manmade disasters” in the list
of vulnerabilities an SCI entity would be required to consider and protect against. The

Commission proposes to add “manmade disasters” to be clear that acts of terrorism and

178 See 17 CFR 242 .301(b)(6)(i1)(A)-(C); see also ARP I Release, supra note 1, at 48706-07.
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sabotage-—threats that some SCI entities have faced in recent history'—are threats that an SCI .
entity must prepare for in reviewing and testing its systems and operations,
Proposed items (B), (C), and (D) would each require, among other things, the
establishment of policies and procedures relating to various aspects of systems testing, including
capacity stress tests, testing methodology, and tests for systems vulnerabilities to mternal and
external threats, physical hazards, and natural or manmade disasters, respectively. The
Corﬁmission preliminarily believes that, to help ensure an effective testing regime, such policies

and procedures would need to address when testing with members, participants, and other market

participants would be appropriate.'®

Proposed item (E), which would require SCI entities to establish, maintain, and enforce
policies and procedures for business continuity and disaster recovery plans, is substantially
similar to a requirement in Rule 301 (b)(6)(i1) of Regulation ATS and ARP 1.'%! However,
proposed iteﬁl (E) would further require SCI entities to have plans for maintaining backup and
recovery capabilities sufﬁcientl-y resilient and geographically diverse to ensure next business day
resumption of tradiné and two-hour resumption of clearance and settlement serviéés following a
wide-scale disruption. The proposed resiliency and geographic diversity requirement is designed
particularly to help ensure that an SCI entity would be able to continue operations from the

backup site during a wide-scale disruption resulting from natural disasters, terrorist activity, or

17 See, e.g., supra note 61,

See also the Commission’s request for comment in infra Sections I11.C.1.b and [IL.C.7, on
whether proposed Regulation SCI should be more prescriptive regarding testing standards
and requirements in light of comments on testing made by Roundtable panelists and
commenters, and the closure of the national securities exchanges in the wake of
Superstorm Sandy, as discussed in the text accompanying supra notes 78-83.

"l See 17 CFR 242.301(b)(6)(i1)(E); ARP I Release, supra note 1, at 48706,

180
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. other significant events. For example, the Commission preliminarily belicves that backup sites
should not rely on the same infrastructure components (e.g., transportation, telecommunications,
water supply, and electric power) used by the primary site.'8? The proposed next business day
trading resumption standard reflects the Commission’s preliminary view that an SCI entity,
being part of the critical infrastructure of the U.S. securities markets, should have plans to limit

downtime caused by a wide-scale disruption to less than one business day.183 Likewise, the

proposed two-hour resumption standard for clearance and settlement services, which traces its

182 See 2003 Interagency White Paper, supra note 31.

As discussed further below in Section IIL.C.1.b, proposed Rule 1000(b)(1) would require
an SCI entity to have policies and procedures that are “reasonably designed” and
“adequate to maintain [its] operational capability and promote the maintenance of fair
and orderly markets.” Proposed Rule 1000(b)(1)(i)(E) would require that such policies
and procedures include *“business continuity and disaster recovery plans that include
maintaining backup and recovery capabilities sufficiently resilient and geographically

. diverse,” (emphasis added) to ensure next business day or two-hour resumption as
applicable, following a wide-scale disruption. While “sufficient” geographic diversity
would be a required element of reasonably designed business continuity and disaster
recovery plans, the proposed rule does not specify any particular minimum distance or
geographic location that would be necessary to achieve the requisite level of geographic
diversity. Instead, the proposed rule focuses on the ability to achieve the goal of
resurmning business within the applicable time frame in the wake of a wide-scale
disruption. As noted above, the Commission also preliminarily believes that an SCI
entity should have a reasonable degree of flexibility to determine the precise nature and
location of its backup site depending on the particular vulnerabilities associated with
those sites, and the nature, size, technology, business model, and other aspects of its
business.

183 Standards with respect to resilient and geographically remote back-up sites and

resumption of operations are discussed in the 2003 Interagency White Paper and the 2003
Policy Statement on Business Continuity Planning for Trading Markets, and these
publications are proposed to be designated as industry standards in the