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. UNITED STATES OF AMERICA
Before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 65248 / September 2, 2011

ADMINISTRATIVE PROCEEDING
File No. 3-14525 '

In the Matter of

ORDER INSTITUTING PROCEEDINGS
EXCELLENCY INVESTMENT PURSUANT TO SECTION 12(j) OF THE
REALTY TRUST, INC.,, SECURITIES EXCHANGE ACT OF 1934, MAKING

FINDINGS, AND REVOKING REGISTRATION OF

. Respondent. SECURITIES
L.
. The Securities and Exchange Commission «“C'ommission”) deems it necessary and

appropriate for the protection of investors that proceedings be, and hereby are, instituted pursuant
to Section 12(j) of the Securities Exchange Act of 1934 (“Exchange Act”), against Excellency
Investment Realty Trust, Inc. (“Excellency” or “Respondent™). i

IL.

In anticipation of the institution of these proceedings, Respondent has submitted an Offer
of Settlement (the “Offer”) which the Commission has determined to accept. Solely for the
purpose of these proceedings and any other proceedings brought by or on behalf of the
Commission, or to which the Commission is a party, and without admitting or denying the findings
herein, except as to the Commission’s jurisdiction over it and the subject matter of these
proceedings, Respondent consents 10 the entry of this Order Instituting Proceedings Pursuant to
Section 12(j) of the Securities Exchange Act of 1934, Making Findings, and Revoking Registration
of Securities (“Order”), as set forth below.
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I
On the basis of this Order and Respondent’s Offer, the Commission finds' that:

1. Excellency, a Maryland corporation based in Hartford, Connecticut, is engaged in
the business of acquiring, developing, and operating rental apartment properties. The common
stock of Excellency is registered under Section 12(g) of the Exchange Act. It is currently quoted
on OTC Link, operated by OTC Markets Group, Inc.

2, Excellency has failed to comply with Section 13(a) of the Exchange Act and Rules
13a-1 and 13a-13 thereunder, while its common stock was registered with the Commission in that
it has not filed an Annual Report on Form 10-K since the fiscal year ending December 31, 2009 or
periodic or quarterly reports on Form 10-Q for any fiscal period since the fiscal quarter ending
June 30, 2010. '

Iv.
Section 12(j) of the Exchange Act provides as follows:

The Commission is authorized, by order, as it deems necessary or appropriate for the
protection of investors to deny, to suspend the effective date of, to suspend for a period not
exceeding twelve months, or to revoke the registration of a security, if the Commission finds, on
the record after notice and opportunity for hearing, that the issuer of such security has failed to
comply with any provision of this title or the rules and regulations thereunder. No member of a
national securities exchange, broker, or dealer shall make use of the mails or any means of
instrumentality of interstate commerce to effect any transaction in, or to induce the purchase or sale
of, any security the registration of which has been and is suspended or revoked pursuant to the
preceding sentence.

In view of the foregoing, the Commission finds that it is necessary and appropriate for the
protection of investors to impose the sanction specified in Respondent’s Offer.

! The findings herein are made pursuant to Respondent's Offer of Settlement and are not binding
on any other person or entity in this or any other proceeding.
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Accordingly, it is hereby ORDERED, pursuant to Section 12(j) of the Exchange Act, that
the registration of each class of Respondent’s securities registered pursuant to Section 12 of the
Exchange Act be, and hereby is, revoked.

By the Commission.

Elizabeth M. Murphy
Secretary

ov il b

Assistant Secretary




SECURITIES AND EXCHANGE COMMISSION -
Washington, D.C.

SECURITIES EXCHANGE ACT OF 1934

'Rel. No. 65261/ September 2, 2011

Admin. Proc. File No. 3-4393

In the Matter of ' !

ORDER DENYING IN PART
PETITION TO VACATE
ADMINISTRATIVE BAR ORDER

MARK S. PARNASS

¢/o David R. Chase, P.A.
1700 East Las Olas Boulevard, Suite 305
Fort Lauderdale, Florida 33301

L

Mark S. Parnass seeks to vacate a Commission bar order entered in 1975 with his consent
(the "1975 Order"). The Division of Enforcement opposes the grant of relief. For the reasons set
forth below, we have determined to deny Parnass' petition for complete relief from the 1975
Order; however, we vacate that portion of the 1975 Order prohibiting Parnass from associating
with an investment adviser or investment company.

IL

In the 1975 Order, the Commission found that Parnass, who was secretary and a director
of Bovers Parnass & Turel, Inc., a former registered broker-dealer, aided and abetted the firm's
net capital violations.! In that order, the Commission also found that Parnass had been enjoined
in a related civil action from violating net capital provisions and that a trustee had been appointed
for the firm under the Securities Investor Protection Act of 1970. The Commission barred
Parnass from association with any broker, dealer, investment adviser, or investment company,
with the right to reapply to become associated with a broker-dealer in a non-supervisory and

: Mark Parnass, Findings and Order Imposing Remedial Sanctions, Securities Exchange
Act Rel. No. 11218 (Jan. 31, 1975), 6 SEC Docket 212.

2 Id. at 213; see Bovers, Parnass & Turel, Inc., Exchange Act Rel. No. 10873 (June 25,

1974), 4 SEC Docket 500, 501.
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non-proprietary capacity after eighteen months and in a supervisory and proprietary capacity after
three and one-half years. Since 1980, Parnass has been permitted to associate as a registered
representative in a supervised capacity with a number of broker-dealer firms.

In 1986, the Commission issued an order instituting and settling administrative
proceedings, which found that Pamass violated the security registration provisions of the
Securities Act of 1933 in connection with market making activity, while he was employed as a
registered representative for M.H. Meyerson & Co., a registered broker-dealer.” The
Commission suspended Parnass for sixty days from association with any broker, dealer,
investment adviser, investment company, municipal securities broker, or municipal securities

dealer.

In 2001, Parnass sought to associate as a general securities principal with GBI Capital
Partners, Inc. NASD denied Parnass' request because, as it stated in its decision, Parnass
committed an additional violation of the securities laws in 1986 after being barred by the 1975
Order and because GBI Capital Partners had engaged in "many regulatory violations," which
indicated that the firn did not have the "level of regulatory compliance” required of a firm that
seeks to employ a statutorily disqualified individual as a principal.*

Tn 2004, Parnass petitioned the Commission to vacate the 1975 Order, arguing that
twenty-nine years had passed since the bar was issued, that his net capital violations were not
serious and would not likely have warranted a bar in 2004, that he had been continuously
employed in the securities industry for twenty-four years, and that the bar order subjected him to
unanticipated consequences, namely, the onerous application procedures and annual fees
imposed on statutorily disqualified individuals and the members with which they seek to
associate. The Commission denied Parnass' 2004 petition, concluding that "there are no

} Mark Parnass, Order Instituting Proceedings Pursuant to Sections 15(b)(6) and 19(h) of
the Securities Exchange Act of 1934 and Findings and Order of the Commission, Exchange Act
Rel. No. 23250 (May 19, 1986), 35 SEC Docket 1227. Specifically, Parnass was found to have
solicited purchasers for approximately one million shares of restricted stock before the owners of
those restricted shares actually sold them; once the shares were sold, Parnass used them to cover
his short position in the stock. Parnass, in effect, acted as an underwriter of the shares,
precluding him from invoking the "safe harbor” of Securities Act Rule 144, 17 C.F.R. § 230.144,
or any other provision, to exempt the transactions from the registration requirements of the Act.

4 In reaching its decision, NASD also considered a Letter of Caution issued to Parnass n
2000. The letter was issued in response to visits that Parnass made to a GBI Capital office before
receiving NASD's permission to associate with the firm. Noting that Pamass admitted that he
"had exercised bad judgment during this episode,” NASD stated in its 2001 decision that it was
"troubled" by Parnass' conduct.
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compeiling circumstances here that would warrant vacating the 1975 bar order.” In so finding,

the Commission noted, among other things, that the "mere passage of time since the issuance of

" the bar order . . . does not justify relief’ and that Parnass had been suspended in 1986 for
violating the Securities Act's registration provisions.® The Commission concluded that the public
interest would not be served if the safeguards provided by the 1975 Order were removed.

Parnass has again requested that the Commission vacate the 1975 Order, raising many of
the same arguments as in his 2004 petition and stressing that thirty-five years have now passed
since Parnass was first barred, and that twenty-five years have now passed since Parnass was last
sanctioned by the Commission.

IIL.

We have stated that, in reviewing requests to lift or modify administrative bar orders, we
will determine whether, "under all the facts and circumstances presented, it is consistent with the
public interest and investor protection to permit the petitioner to function in the industry without
the safeguards provided by the bar."”” However, our long-standing approach to Commission
administrative bars has been that they will "remain in place in the usual case and be removed
.only in compelling circumstances,” due in significant part to our interest in preserving the finaity
of Commission orders.® This interest is particularly relevant to those orders entered by consent.

3 Mark S. Parnass, Order Denying Petition to Vacate Administrative Bar Order, Exchange
Act Rel. No. 50730 (Nov. 23, 2004), 84 SEC Docket 727, 729.

6 The Commission also noted that, "{i]n 2001, NASD considered this intervening
misconduct and his then-current employer's disciplinary history in refusing to allow Pamnass to
associate in a principal capacity.” Id.

7 Ciro Cozzolino, 57 S.E.C. 175, 181 (2003); Edward I. Frankel, 57 S.E.C. 186, 193
(2003); Stephen S. Wien, 57 S.E.C. 162, 170 (2003). Among the "facts and circumstances” we
have considered in such cases are: the nature of the misconduct at issue in the underlying matter;
the time that has passed since issuance of the administrative bar; the compliance record of the
petitioner since issuance of the administrative bar; the age and securities industry experience of
the petitioner, and the extent to which we have granted prior relief from the administrative bar;
whether the petitioner has identified verifiable, unanticipated consequences of the bar; and the
position and persuasiveness of the Division of Enforcement's response to the petition for relief.
Jesse M. Townsley, Jr., 58 S.E.C. 743, 746 (2005).

8 Cozzolino, 57 S.E.C. at 182; Frankel, 57 S.E.C. at 194; Wien, 57 S.E.C. at 171; see also
ICCv. City of Jersey City, 322 U.S. 503, 514 (1944) ("If upon the coming down of the order
- litigants might demand rehearings as 2 matter of law because some new circumstance has ansen,

some new trend has been observed, or some new fact discovered, there would be little hope that
(continued...)
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As we have stated, "by settling with the Commission, violators recetve significant benefits and
the Commission, in turn, advances investors' interests through an order that permits continuing
control over respondents.”” A cautious approach to vacating bar orders therefore protects the
integrity of the settlement process and "ensures that the Commission, in furtherance of the public

interest and investor protection, retains its continuing control over such barred individuals'

activities.""*

Having considered all the facts and circumstances bearing on Parnass’ petition, we have
determined to deny his request because he has not demonstrated "compelling circumstances”
sufficient to justify vacating the 1975 Order and eliminating all the important protections it
affords. Parnass notes that thirty-five years have now passed since the original bar was issued
and argues that the net capital violations that gave rise to the 1975 bar were not serious and .
probably would have resulted in a lesser sanction under current standards. He argues that he has
committed only one intervening regulatory violation, which was "technical in nature” and did not
involve fraud or scienter; Parnass emphasizes that twenty-five years have passed since he was
sanctioned for this last violation without further incident.

We do not consider Parnass' violations to have lessened in degree or gravity simply
because time has passed; we have opined frequently on the central importance of net capital
requirements to mvestor protection,!’ and in Pamass' case, the original violation of the net capital
rule resulted in the appointment of a trustee to liquidate the firm."? Also, we have long regarded
violations of the registration provisions to be among the most serious, having noted that
Section 5 is the "keystone" of the Securities Act and "serves 1o protect the public in the offer and

8 (...continued) _
the administrative process could ever be consummated in an order that would not be subject to

reopening.”).

9 Cozzolino, 57 S.E.C. at 182-83 n.20; Frankel, 57 S.E.C. at 194-95, n.20; Wien, 57 S.E.C.
at 171, n.19.

10 Cozzolino, 57 S.E.C. at 182; Frankel, 57 S.E.C. at 194; Wien, 57 S.E.C. at 171.

1 See, e.g., Joseph Ricupero, Exchange Act Rel. No. 62891 (Sept. 10, 2010), 99 SEC
Docket 32270, 32277-78 & nn.19-21 ("The net capital rule serves as 'the principal regulatory tool
by which the Commission and [the self-regulatory organizations] monitor the financial health of
brokerage firms and protect customers from the risks involved in leaving their cash and securities
with broker-dealers.™ (quoting CMG Institutional Trading, LLC, Exchange Act Rel. No. 59325
(Jan. 30, 2009), 95 SEC Docket 13802, 13815 & n.41)). -

12 Parnass notes in passing in his Reply Brief that the liquidation was "a strategic liquidation
based upon the broker-dealer having sufficient assets from which to return customer funds.” The
purport of this comment is unclear.
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sale of new securities issues.”? Moreover, we have repeatedly held that the mere passage of time
since the issuance of the bar order — in this case, thirty-five years — does not weigh significantly
in favor of relief.** That is especially true where, as here, the respondent has not passed that time

with an unblemished disciplinary record.”

Parnass cites two orders, Mark E. Ross and John W. Bendall, Jr.,'® in which the
Commission vacated bar orders after noting that twenty-five and twenty-eight years, respectively,
had passed. However, the passage of time in those cases was not the sole factor upon which our
decisions were based. Significantly, unlike Parnass, respondents Ross and Bendall had not
committed any further violations subsequent to those that were the bases of their bar orders, and
both respondents were considerably younger when their sanctions were imposed: Ross was 19
and Bendall was 24. Parnass was 32 when his bar order was entered and 43 when he settled his

second Commission proceeding.

Parnass' other arguments also fail to provide the "compelling circumstances” necessary to
support vacating his bar. Parnass argues, for example, that he is subject to verifiable and
unanticipated consequences of the bar because of the burdensome application procedures
required to change firms or to modify restrictions on his activities, and because of NASD's
$1,500 annual fee on member firms employing statutorily disqualified individuals. This
argument is unavailing, as we have previously considered and rejected claims, like the one
Parnass makes here, that the re-entry procedure and NASD's fee and audit processes constitute
unanticipated harms that would justify setting aside a bar order."”

Parnass also argues that he has not been involved with creating, producing, maintaining
or retaining the books or records of any of his employers and has no intention of doing so,
thereby making it unlikely that he will ever be in a position to engage again in a net capital rule
violation such as the one for which he was sanctioned in 1975. However, even if we accept
Pamnass' representation, the function of a bar order is not limited to merely preventing future
identical violations, but is more broadly designed to achieve the goals of deterrence, both specific

b Alvin W. Gebhart, Jr., 58 S.E.C. 1133, 1177 & n.108 (2000) (citing First Heritage Inv.
Co., 51 S.E.C. 953, 959 (1994)), affirmed in part, reversed in part, and remanded (all on other
grounds), 255 Fed. Appx. 254 (9th Cir. 2007) (unpublished), appeal after remand at, petition
denied, 602 F.3d 1125 (9th Cir. 2010).

14 See, e.g., Cozzolino, 57 S.E.C. at 183.

15 See Frankel, 57 S.E.C. at 195-96 (denying Frankel's petition to vacate 1972 bar order
based, in part, on intervening Florida sanctions against him). '

16 Mark E. Ross, 54 S.E.C. 784 (2000); John W. Bendall, Jr., 52 S.E.C. 1226 (1997).

17 See Frankel, 57 S.E.C. at 196-97; Cozzolino, 57 S.E.C. at 184
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and general, to address the risks of allowing a respondent to remain in the industry, to serve as a
"legitimate prophylactic remedy consistent with [our] statutory obligations," and, above all, to
"protect[] investors and the integrity of the markets.""®

Parnass suggests in his petition that, in denying his request to vacate the bar against him
in its 2004 order, the Commission should not have "attached importance” to the NASD's denial
of GBI Capital's application to employ Parnass as a principal in 2001 and to the Letter of Caution
NASD issued to Parnass in 2000.” As an initial matter, we note that the Commission's 2004
order took note of NASD's Letter of Caution as a factual matter, but based none of its analysis on
the letter.2? Moreover, although we recognize that NASD's denial of GBI Capital's application is
not evidence of Parnass' compliance or non-compliance with the securities laws since his bar
order was imposed, it does provide some additional support for our conclusion that the bar order
should remain in place. In denying GBI Capital's request, NASD made appropriate use of the
review process for member firms seeking to employ statutorily disqualified individuals and
denicd the request based on two sound reasons: (1) Parnass' disciplinary history and (2) GBl
Capital's apparent inability, because of its own significant disciplinary history, to provide Parnass
with the level of supervision necessary under the circumstances. This relatively recent exercise
of control over Pamass' participation in the industry afforded by the bar illustrates its continuing
value to the public interest and to the protection of mvestors.

We find that Pamass has not presented "compelling circumstances” that demonstrate that
the public interest and imvestor protection will be served 1f Parnass is permitted to function in the
securities industry without the safeguards provided by the 1975 Order. We have therefore
concluded that it is not appropriate to grant the petition and decline to vacate the bar against
Parnass from association with any broker or dealer. We have determined, however, that it is
appropriate to modify the bar against Pamass insofar as it prohibits him from associating with an
investment adviser or investment company.”!

Accordingly, IT IS ORDERED that the petition of Mark S. Parnass to vacate the bar‘order
entered against him on January 31, 1975, as it applies to the bar from association with any broker
or dealer be, and it hereby is, DENIED; and it is further

18 Don Warner Reinhard, Exchange Act Rel. No. 63720 (Jan. 14, 2011), 100 SEC Docket
36940, 36952 & nn.36-38.

9 See supra note 4 and accompanying text.
2 See Parnass, 84 SEC Docket at 728-30.

B See, e.g., Salim B. Lewis, 58 S.E.C 491, 506 (2005).
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. ORDERED that the January 31, 1975 order entered against Mark S. Parnass, to the extent
that it bars him from association with any investment adviser or investment company, be, and it

hereby is, VACATED.

By the Commission.

Elizabeth M. Murphy
Secretary

By:Jill M. Peterson
Assistant Secretaly




UNITED STATES OF AMERICA
Before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934 -
Release No. 65265 / September 6, 2011

ADMINISTRATIVE PROCEEDING
File No. 3-14530

In the Matter of ORDER INSTITUTING
ADMINISTRATIVE PROCEEDINGS
RICHARD A. GEIGER, ' PURSUANT TO SECTION 15(b) OF
' THE SECURITIES EXCHANGE ACT
Respondent. OF 1934, MAKING FINDINGS, AND

IMPOSING REMEDIAL SANCTIONS

L

The Securities and Exchange Commission (“Commission™) deems it appropriate
and in the public interest that public administrative proceedings be, and hereby are,
instituted pursuant to Section 15(b) of the Securities Exchange Act of 1934 (“Exchange
Act”) against Richard A. Geiger (“Respondent” or “Geiger”).

1L

In anticipation of the institution of these proceedings, Respondent has submitted an
Offer of Settlement (the “Offer”) which the Commission has determined to accept. Solely
for the purpose of these proceedings and any other proceedings brought by or on behalf of
the Commission, or to which the Commission is a party, and without admitting or denying
the findings herein, except as to the Commission’s jurisdiction over him and the subject
matter of these proceedings, and the findings contained in Section I11.2 below, which are
admitted, Respondent consents to the entry of this Order Instituting Administrative
Proceedings Pursuant to Section 15(b) of the Securities Exchange Act of 1934, Making
Findings, and Imposing Remedial Sanctions (“Order”), as set forth below.
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. 1L

On the basis of this Order and Respondent’s Offer, the Commission finds that:

1. Geiger is a former trader at Sierra Brokerage Services, Inc. (“Sierra™), a
. broker-dealer registered with the Commission during the relevant time period. During the
relevant time period, Geiger was a registered representative associated with Sierra. Geiger,
56 years 0ld, is a resident of Morton, Nlinois.

2. On August 26, 2011, a final judgment was entered by consent against
Geiger, permanently enjoining him from future violations of Section 17(a) of the Securities
Act of 1933, from future violations of Section 10(b) of the Exchange Act and Rule 10b-5
thereunder, and from aiding and abetting violations of Section 15(c)(1) of the Exchange
Act, in the civil action entitled Securities and Exchange Commission v. Sierra Brokerage
Services. Inc., et al., No. 2:03-CV-326, in the United States District Court for the Southern
District of Ohio.

3. The Commission’s complaint alleged that Geiger participated with others in
a scheme to manipulate the price of BluePoint Linux Software Corporation (“BluePoint™)
shares. The Commission further alleged that Geiger worked in concert with Sierra and
others to create artificial trading activity and to manipulate the share price of BluePoint
from $6 to a high price of $21 on the first day that BluePoint shares were traded. The
Commission further alleged that Geiger aided and abetted Sierra’s price leadership and
domination of other market makers by leading the bid and raising the bid throughout the
first day of trading even though it had no legitimate reason to do so.

IV.

In view of the foregoing, the Commission deems it appropriate and in the public
interest to impose the sanctions agreed to in Respondent Geiger’s Offer.

Accordingly, it is hereby ORDERED:

Pursuant to Section 15(b)(6) of the Exchange Act, Respondent Geiger be, and
hereby is barred from association with any broker, dealer, investment adviser, municipal
securitics dealer, municipal advisor, transfer agent, or nationally recognized statistical rating

-organization. T .

Any reapplication for association by the Respondent will be subject to the
applicable laws and regulations governing the reentry process, and reentry may be
conditioned upon a number of factors, including, but not limited to, the satisfaction of
any or all of the following: (a) any disgorgement ordered against the Respondent,
whether or not the Commission has fully or partially waived payment of such
disgorgement; (b) any arbitration award related to the conduct that served as the basis for
the Commission order; (c) any self-regulatory organization arbitration award to a

. customer, whether or not refated to the conduct that served as the basis for the




. Commission order; and (d) any restitution order by a self-regulatory organization,
whether or not related to the conduct that served as the basis for the Commission order.

Respondent be, and hereby is, barred from participating in any offering of a penny
stock, including: acting as a promoter, finder, consultant, agent or other person who
engages in activities with a broker, dealer or issuer for purposes of the issuance or trading
in any penny stock, or inducing or attempting to induce the purchase or sale of any penny

stock.

By the Commission.

Elizabeth M. Murphy
Secretary

By:{dill M. Peterson
Assistant Secretary




UNITED STATES OF AMERICA
Before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 65276 / September 7, 2011

ADMINISTRATIVE PROCEEDING
File No. 3-14535

In the Matter of ORDER INSTITUTING
ADMINISTRATIVE
Astralis Ltd., PROCEEDINGS AND NOTICE
Cavit Sciences, Inc., OF HEARING PURSUANT TO
Crystal International Travel Group, Inc., and | SECTION 12(j) OF THE
Tasker Products Corp., SECURITIES EXCHANGE ACT
OF 1934
Respondents.
L.

The Securities and Exchange Commission (“Commission™) deems it necessary
and appropriate for the protection of investors that public administrative proceedings be,
and hereby are, instituted pursuant to Section 12(j) of the Securities Exchange Act of
1934 (“Exchange Act”) against Respondents Astralis Ltd., Cavit Sciences, Inc., Crystal
International Travel Group, Inc., and Tasker Products Corp.

1I.
After an investigation, the Division of Enforcement alleges that:
A. RESPONDENTS

1. Astralis Ltd. (*“ASTR”) ! (CIK No. 1099066) is a void Delaware
corporation located in Fairfield, New Jersey with a class of securities registered with the
Commission pursuant to Exchange Act Section 12(g). ASTR is delinquent in its periodic
filings with the Commission, having not filed any periodic reports since it filed a Form
10-QSB for the period ended September 30, 2007, which reported a net loss of $336,489
for the prior nine months. As of September 2, 2011, the common stock of ASTR was
quoted on OTC Link, had eight market makers, and was eligible for the “piggyback”
exception of Exchange Act Rule 15¢2-11(£)(3).

2. Cavit Sciences, Inc. (“CVIT”) (CIK No. 1368502} is a dissolved Florida
corporation located in Patterson, New Jersey with a class of securities registered with the

R

"The short form Of éach issuer’s name is also its stock symbol.
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Commission pursuant to Exchange Act Section 12(g). CVIT is delinquent in its periodic
filings with the Commission, having not filed any periodic reports since it filed a Form
10-Q for the period ended September 30, 2008, which reported a net loss of $618,189 for
the prior nine months. As of September 2, 2011, the common stock of CVIT was quoted
on OTC Link, had five market makers, and was eligible for the “piggyback™ exception of
Exchange Act Rule 15¢2-11(f)(3).

3. Crystal International Travel Group, Inc. (“CINT”) (CIK No. 1069322)1s a
void Delaware corporation located in Morristown, New Jersey with a class of securities
registered with the Commission pursuant to Exchange Act Section 12(g). CINT is
delinquent in its periodic filings with the Commission, having not filed any periodic
reports since it filed a Form 10-KSB for the period ended July 31, 2007. Asof
September 2, 2011, the common stock of CINT was quoted on OTC Link, had nine
market makers, and was eligible for the “piggyback” exception of Exchange Act Rule
15¢2-11{H)(3).

4, Tasker Products Corp. (“TKER”) (CIK No. 1084557) is a void Delaware

- corporation located in Fairlawn, New Jersey with a class of securities registered with the
Commission pursuant to Exchange Act Section 12(g). TKER is delinquent in its periodic
filings with the Commission, having not filed any periodic reports since it filed a Form
10-Q for the period ended June 30, 2008. On May 28, 2009, TKER was the subject of an
involuntary Chapter 7 petition in the U.S. Bankruptcy Court for the Southern District of
New York, which was still pending as of September 2, 2011. As of September 2, 2011,
the common stock of TKER was quoted on OTC Link, had nine market makers, and was
eligible for the “piggyback” exception of Exchange Act Rule 15¢2-11(H)(3).

B. DELINQUENT PERIODIC FILINGS

5. As described in more detail above, all of the Respondents are delinquent
in their periodic filings with the Commission, have repeatedly failed to meet their
obligations to file timely periodic reports, and failed to heed delinquency letters sent to
them by the Division of Corporation Finance requesting compliance with their periodic
filing obligations or, through their failure to maintain a valid address on file with the
Commission as required by Commission rules, did not receive such letters.

6. Exchange Act Section 13(a) and the rules promulgated thereunder require
issuers of securities registered pursuant to Exchange Act Section 12 to file with the
Comumission current and accurate information in periodic reports, even if the registration
is voluntary under Section 12(g). Specifically, Rule 13a-1 requires issuers to file annual
reports, and Rule 13a-13 requires domestic issuers to file quarterly reports

7. As a result of the foregoing, Respondents failed to comply with Exchange
Act Section 13(a) and Rules 13a-1 and 13a-13 thereunder.

I

In view of the allegations made by the Division of Enforcement, the Commission
. deems it necessary and appropriate for the protection of investors.that public '
administrative proceedings be instituted to determine:

2




connection therewith, to afford the Respondents an opportunity to establish any defenses
to such allegations; and,

. A. Whether the allegations contained in Section IT hereof are true and, in

B. Whether it is necessary and appropriate for the protection of investors 10
suspend for a period not exceeding twelve months, or revoke the registration of each
class of securities registered pursuant to Section 12 of the Exchange Act of the
Respondents identified in Section 11 hereof, and any successor under Exchange Act Rules
12b-2 or 12g-3, and any new corporate names of any Respondents.

Iv.

IT IS HEREBY ORDERED that a public hearing for the purpose of taking
evidence on the questions set forth in Section 111 hereof shall be convened at a time and
place to be fixed, and before an Administrative Law Judge to be designated by further
order as provided by Rule 110 of the Commission’s Rules of Practice (17 C.F.R. §
201.110]. -

IT IS HEREBY FURTHER ORDERED that Respondents shall file an Answer to
the allegations contained in this Order within ten (10) days after service of this Order, as
provided by Rule 220(b) of the Commission’s Rules of Practice [17 C.F.R. § 201.220(b)].

being duly notified, the Respondents, and any successor under Exchange Act Rules 12b-2
or 12g-3, and any new corporate names of any Respondents, may be deemed in default
and the proceedings may be determined against it upon consideration of this Order, the
-allegations of which may be deemed to be true as provided by Rules 155(a), 220(),
221(f), and 310 of the Commission’s Rules of Practice [17 C.F.R. §§ 201.155(a),
201.220(f), 201.221(f), and 201.310].

. If Respondents fail to file the directed Answers, or fail to appear at a hearing after

This Order shall be served forthwith upon Respondents personally or by certified,
registered, or Express Mail, or by other means permitted by the Commission Rules of
Practice.

IT IS FURTHER ORDERED that the Administrative Law Judge shall issue an
initial decision no later than 120 days from the date of service of this Order, pursuant 10
Rule 360(2)(2) of the Commission’s Rules of Practice [17 C.F.R. § 201.360(a)(2)].
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. In the absence of an appropriate waiver, no officer or employee of the
Commission engaged in the performance of investigative or prosecuting functions in this
or any factually related proceeding will be permitted to participate or advise in the

decision of this matter, except as witness or counsel in proceedings held pursuant to
notice. Since this proceeding is not “rule making” within the meaning of Section 551 of
the Administrative Procedure Act, it is not deemed subject to the provisions of Section
553 delaying the effective date of any final Commission action.

By the Commission.

Elizabeth M. Murphy
Secretary




- o - UNITED STATES OF AMERICA
Before the
SECURITIES AND EXCHANGE COMMISSION

September 8, 2011
In the Matter of
Dialpoint Communications Corp., ORDER OF SUSPENSION OF
Pacel Corp., TRADING

Quantum Group, Inc. (The), and
Tradequest International, Inc,,

File No. 500-1

It appears té the Securities and Exchange Commission that there is a lack of current and
accurate information concerning the securities of Dialpoint Communications Corp. because it has
not filed any periodic reports since the period ended September 30, 2008.

It appears to the Securities and Exchange Commission that there is a lack of currént and
accurate information concerning the securities of Pacel Corp. because it has not filed any
periodic reports since the period ended September 30, 2006.

It appears to the Securities and Excﬁange Commission that there is a lack of current and
accurate information concerning the securities of Quantum Group, Inc. (The) because it has not
filed any periodic reports since the period ended July 31, 2009.

It appears to the Securities and Exchange Commission that there is a lack of current and
accurate information concerning the securities of Tradequest International, Inc. because it has not

filed any periodic reports since the period ended September 30, 2007.
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The Commission is of the opinion-that the public interest’and the protection of mnvestors
require a suspension of trading in the securities of the above-listed companies. Therefore, it 13
ordered, pursuant to Section 12(k) of the Securities Exchange Act of 1934, that trading in the
securities of the above-listed companies is suspended for the period from 9:30 a.m. EDT on
September 8, 2011, through 11:59 p.m. EDT on September 21, 2011.

By the Commuission.

Elizabeth M. Murphy
Secretary

oy Penarn)

| ill M. Peterson
By Assistant Secretary




Before the
SECURITIES AND EXCHANGE COMMISSION

. ) UNITED STATES OF AMERICA

SECURITIES EXCHANGE ACT OF 1934
Release No. 65288 / September 8, 2011

ADMINISTRATIVE PROCEEDING
File No. 3-14539

In the Matter of | ORDER INSTITUTING

ADMINISTRATIVE PROCEEDINGS
Dialpoint Communications Corp., AND NOTICE OF HEARING
Pacel Corp., PURSUANT TO SECTION 12(j) OF.
Quantum Group, Inc. (The), and THE SECURITIES EXCHANGE ACT
Tradequest International, Inc., OF 1934

Respondents.
I_ .

. The Securities and Exchange Commission (“Commission”) deems it necessary
and appropriate for the protection of investors that public administrative proceedings be,
and hereby are, instituted pursuant to Section 12(j) of the Securities Exchange Act of
1934 (“Exchange Act”) against Respondents Dialpoint Communications Corp., Pacel

Corp., Quantum Group, Inc. (The), and Tradequest International, Inc.
IL
After an investigation, the Division of Enforcement alleges that:
A.  RESPONDENTS

L ~Dialpoint Communications Corp. (“DLPC”) ! (CIK No. 1404403) is a
revoked Nevada corporation located in Rock Hill, South Carolina with a class of
securities registered with the Commission pursuant to Exchange Act Section 12(g).
DLPC is delinquent in its periodic filings with the Commission, having not filed any
periodic reports since it filed a Form 10-Q for the period ended September 30, 2008,
which reported a net loss of $62,690 for the prior nine months. As of September 2, 2011,
the common stock of DLPC was quoted on OTC Link, had five market makers, and was
eligible for the “piggyback” exception of Exchange Act Rule 15¢2-11(£)(3).

2 Pacel Corp. (“PCLO”) (CIK No. 1044490) is a revoked Nevada
. 7 corporation located in Charlotte, North Carolina with a class of securities registered with

"The short form of each issuer’s name is also its stock symbol.
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the Commisston pursuant to Exchange Act Section 12(g). PCLO is delinquent in its
periodic filings with the Comumission, having not filed any periodic reports since it filed a
Form 10-QSB for the period ended September 30, 2006, which reported a net loss of
$2,288,304 for the prior nine months. As of September 2, 2011, the common stock of
PCLO was quoted on OTC Link, had eight market makers, and was eligible for the
“piggyback” exception of Exchange Act Rule 15¢2-11(H(3)-

3. Quantum Group, Inc. (The) (“QNGP”) (CIK No. 1118847) is a Nevada
corporation located in Wellington, Florida with a class of securities registered with the
Commission pursuant to Exchange Act Section 12(g). QNGP is delinquent in its periodic
filings with the Commission, having not filed any periodic reports since it filed a Form
10-Q for the period ended July 31, 2009, which reported a net loss of $11,866,892 for the
prior nine months. As of September 2, 2011, the common stock of QNGP was quoted on
OTC Link, had seven market makers, and was eligible for the “piggyback” exception of
Exchange Act Rule 15¢2-11(5)(3).

4. Tradequest International, Inc. (“TRDQ”) (CIK No. 29322) is a revoked
Nevada corporation located in Coral Gables, Florida with a class of securities registered
with the Commission pursuant to Exchange Act Section 12(g). TRDQ is delinquent in its
periodic filings with the Commission, having not filed any periodic reports since it filed a
Form 10-QSB for the period ended September 30, 2007, which reported a net loss of
$1,237,655 for the prior nine months. As of September 2, 2011, the common stock of
TRDQ was quoted on OTC Link, had seven market makers, and was eligible for the
“piggyback” exception of Exchange Act Rule 15¢2-11()(3)

B. DELINQUENT PERIODIC FILINGS

5. As described in more detail above, all of the Respondents are delinquent
in their periodic filings with the Commission, have repeatedly failed to meet their
obligations to file timely periodic reports, and failed to heed delinquency letters sent to
them by the Division of Corporation Finance requesting compliance with their periodic
filing obligations or, through their failure to maintain a valid address on file with the

Commission as required by Commission rules, did not receive such letters.

6. Exchange Act Section 13(a) and the rules promulgated thereunder require
issuers of securities registered pursuant to Exchange Act Section 12 to file with the
Commission current and accurate information in periodic reports, even if the registration
is voluntary under Section 12(g). Specifically, Rule 13a-1 requires issuers to file annual

reports, and Rule 13a-13 requires domestic issuers t0 file quarterly reports

7. As a result of the foregoing, Respondents failed to comply with Exchange
Act Section 13(a) and Rules 13a-1 and 13a-13 thereunder.




111.

In view of the allegations made by the Division of Enforcement, the Commission
deems it necessary and appropriate for the protection of investors that public
administrative proceedings be instituted to determine:

A. Whether the allegations contained in Section 1 hereof are true and, in
connection therewith, to afford the Respondents an opportunity to establish any defenses
to such allegations; and,

B. Whether it is necessary and appropriate for the protection of investors to
suspend for a period not exceeding twelve months, or revoke the registration of each
class of securities registered pursuant to Section 12 of the Exchange Act of the
Respondents identified in Section I hereof, and any successor under Exchange Act Rules
12b-2 or 12g-3, and any new corporate names of any Respondents.

Iv.

IT IS HEREBY ORDERED that a public hearing for the purpose of taking
evidence on the questions set forth in Section 111 hereof shall be convened at a time and
place to be fixed, and before an Administrative Law Judge to be designated by further
order as provided by Rule 110 of the Commission’s Rules of Practice [17 C.F.R. §
201.110].

IT IS HEREBY FURTHER ORDERED that Respondents shall file an Answer to
the allegations contained in this Order within ten (10) days after service of this Order, as
provided by Rule 220(b) of the Commission’s Rules of Practice [17 C.F.R. § 201.220(b)}.

If Respondents fail to file the directed Answers, or fail to appear at a hearing afier
being duly notified, the Respondents, and any successor under Exchange Act Rules 12b-2
or 12g-3, and any new corporate names of any Respondents, may be deemed in default
and the proceedings may be determined against it upon consideration of this Order, the
allegations of which may be deemed to be true as provided by Rules 155(a), 220(f),
221(f), and 310 of the Commission’s Rules of Practice [17 C.F.R. §§ 201.155(a)},
201.220(f), 201.221(f), and 201.310].

This Order shall be served forthwith upon Respondents personally or by certified,
registered, or Express Mail, or by other means permitted by the Comumission Rules of
Practice.

IT IS FURTHER ORDERED that the Administrative Law Judge shall issue an
initial decision no later than 120 days from the date of service of this Order, pursuant to
Rule 360(a)(2) of the Commission’s Rules of Practice [17 C.F.R. § 201.360(a}2)].




. In the absence of an appropriate waiver, no officer or employee of the
Commission engaged in the performance of investigative or prosecuting functions in this
or any factually related proceeding will be permitted to participate or advise in the

decision of this matter, except as witness or counsel in proceedings held pursuant to
notice. Since this proceeding is not “rule making” within the meaning of Section 551 of
the Administrative Procedure Act, it is not deemed subject to the provisions of Section
553 delaying the effective date of any final Commission action.

By the Commission.

Elizabeth M. Murphy
Secretary
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UNITED STATES OF AMERICA
Before the .
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 65294 / September 8, 2011

ADMINISTRATIVE PROCEEDING
File No. 3-14540

ORDER INSTITUTING ‘
ADMINISTRATIVE PROCEEDINGS
PURSUANT TO SECTION 15(b) OF THE
In the Matter of SECURITIES EXCHANGE ACT OF 1934,
MAKING FINDINGS, AND IMPOSING
JOHN SCOTT CLARK, REMEDIAL SANCTIONS
Respondent.
L

The Securities and Exchange Commission (“Commission”) deems it appropriate and in the
public interest that public administrative proceedings be, and hereby are, instituted pursuant to
Section 15(b) of the Securities Exchange Act of 1934 (“Exchange Act”) against John Scott Clark
(“Respondent”).

- 1L

In anticipation of the institution of these proceedings, Respondent has submitted an Offer
of Settlement (the “Offer”) which the Commission has determined to accept. Solely for the
purpose of these proceedings and any other proceedings brought by or on behalf of the
Commission, or to which the Commission is a party, and without admitting or denying the findings
herein, except as to the Commission’s jurisdiction over him and the subject matter of these
proceedings, and the findings contained in Section I11.2 below, which are admitted, Respondent
consents to the entry of this Order Instituting Administrative Proceedings Pursuant to Section 15(b)
of the Securities Exchange Act of 1934, Making Findings, and Imposing Remedial Sanctions
(“Order”), as set forth below. '
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IIL
On the basis of this Order and Respondent’s Offer, the Commission finds that:

1. John Scott Clark (“Clark™), age 58, is a Utah resident living in Hyde Park,
Utah. Clark is the founder and control person of Impact Cash, LLC and Impact Payment Systems,
LLC. Clark has never been registered with the Commission or any other regulatory agency in any
capacity. From at least March 2006, Clark was acting as an unregistered broker. Clark sold
Impact Cash, LLC and Impact Payment Systems, LLC securities in the form of Joint Operating
Agreements. '

2. On June 16, 2011, a judgment was entered by consent against Clark,
permanently enjoining him from future violations of Sections 5(a), 5(c), and 17(a) of the Securities -

~ Act of 1933 (“Securities Act”), and Sections 10(b) and 15(a) of the Exchange Act and Rule 10b-5

thereunder, in the civil action entitled Securities and Exchange Commission v. John Scott Clark, et
al., Civil Action Number 1:1 1-CV-0046, in the United States District Court for the District of

Utah.

3. The Commission’s complaint alleged that from March 2006 through
September 2010, Clark raised more than $47 million from at least 120 investors for the stated
purposes of funding payday loans, purchasing lists of leads for payday loan customers, and paying
the operating expenses of Impact Cash, LLC and Impact Payment Systems, LLC. The complaint
further alleged that Clark did not deploy all of the investor capital to make payday loans as
represented, but instead diverted investor funds to maintain a lavish lifestyle, including buying
expensive cars, art and a home theatre system. Clark also misappfopriated investor money to fund
outside business ventures and used new investor funds to pay purported profits to earlier investors.

Iv.

In view of the foregoing, the Commission deems it appropriate and in the public interest to
impose the sanctions agreed to in Respondent Clark’s Offer.

Accordingly, it is hereby ORDERED pursuant to Section 15(b)(6) of the Exchange Act
Respondent Clark be, and hereby is:

barred from association with any broker, dealer, investment adviser, municipal securities
dealer, municipal advisor, transfer agent, or nationally recognized statistical rating
organization; and barred from participating in any offering of a penny stock, including:
acting as a promoter, finder, consultant, agent or other person who engages in activities
with a broker, dealer or issuer for purposes of the issuance or trading in any penny stock, or
inducing or attempting to induce the purchase or sale of any penny stock.

Any reapplication for association by the Respondent will be subject to the applicable laws
and regulations governing the reentry process, and reentry may be conditioned upon a number of
factors, including, but not limited to, the satisfaction of any or all of the following: (a) any

2




disgorgement ordered against the Respondent, whether or not the Commission has fully or partially
waived payment of such disgorgement; (b) any arbitration award related to the conduct that served
as the basis for the Commission order; (c) any self-regulatory organization arbitration award to a
customer, whether or not related to the conduct that served as the basis for the Commission order;
and (d) any restitution order by a self-regulatory organization, whether or not related to the conduct
that served as the basis for the Commission order. : :

By the Commission.

Elizabeth M. Murphy
Secretary

By{ Jill M. Peterson




SECURITIES AND EXCHANGE COMMISSION

17 CFR Ch. 1I
[Release Nos. 33-9260, 34-65350, 1A-3280, 1C-29792, File No. 87-37-11]

Regulatory Flexibility Agenda

AGENCY: Securities and Exchange Commission.
ACTION: Notice of semiannual regulatory agenda.
SUMMARY: The Securities and Exchange Commission approved the publication of an

agenda of its rulemaking actions pursuant to the Regulatory Flexibility Act. The agenda, which
is not a part of or attached to this document, was submitted by the Commission to the Regulatory
Information Service Center for inclusion in the Unified Agenda of Federal Regulatory and

Deregulatory Actions, which is scheduled for publication in its entirety on www.reginfo.gov in

October 2011, The version of the Unified Agenda to be published in the Federal Register will

include only those rules for which the agency has indicated that preparation of an analysis under
the Regulatory Flexibility Act is required. Information in the Commission’s agenda was accurate
on September 16, 2011, the date on which the Commission's staff completed comﬁi]ation of'the
data. To the extent possible, rulemaking actions by the Commission after that date will be
reflected in the agenda. The Commission invites questions and public comment on the agenda
and on the individual agenda entries.

DATES: Comments should be received on or before December 30, 2011.
ADDRESSES: Comments may be submitted by any of the following methods:

Electronic comments:

. Use the Commission's Internet comment form (http://www.sec. pov/rules/other.shtml); or

« Send an e-mail to rule-comments@sec.gov. Please include File Number S7-37-11 on the
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. subject hing; or

+ Use the Federal eRulemaking Portal (http://www regulations.gov). Follow the

\__*'I

instructions for submitting comments.

Paper comments:

« Send paper comments in triplicate to Elizabeth M. Murphy, Secretary, Securities and
Exchange Commission, 100 F Street, NE, Washington, DC 20549-1090.
All submissions ‘should refer to File Number $7-37-11. This file number should be included on
the subject line if e-mail is used. To help us process and review your comments more efficiently,
please use only one method. The Commission will post all comments on the Commission's

Internet website (hitp://www.sec, vov/rules/other.shtml). Comments are also available for

website viewing and printing in the Commission’s Public Reference Room, 100 F Street, NE,
. Washington, DC 20549, on official business days between the hours of 10:00 a.m. and 3:00 p.m.

All comments received will be posted without change; we do not edit personal identifying

information from Submissi;)ns. You should submit only information that you wish to make

available publicly.

FOR FURTHER lNFORMA';['ION CONTACT: Anne Sullivan, Office of the (General

Counsel, 202-551-5019.

SUPPLEMENTARY INFORMATION: The Regulatory Flexibility Act (“RFA™), (Pub. L. No.

06-354, 94 Stat. 1164 (September 19, 1980), requires each federal agency m April and October of

each year to publish in the Federal Register an agenda identifying rules that the agency expects to

consider in the next twelve months that are hkely to have a significant economic impact on a

substantial number of small entities (5 U.5.C. 602(a))- The RFA specifically provides that




publication of the agenda does not preclude an agency from considenng or acting on any matter
not included in the agenda, and that an agency is not required to consider or act on any matter
that is included in the agenda (5 U.S.C. 602(d})). Actions that do not have an estimated date are
placed in the long term category; the Commission may nevertheless act on items in that category
within the next twelve months. The agenda includes new entries, entries carried over from
previous publications, and rulemaking actions that have been completed (or withdrawn) since
publication of the last agenda. The Commission invites public comment on the agenda and on
the individual agenda entries.

By the Commission.
Hiatish. 7. PNurpty -

Ehzabeth M. Murphy
Secretary

Dated: September 16, 2011
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a - oo UNITED STATES OF AMERICA
. : Before the
SECURITIES AND EXCHANGE COMMISSION
September 9, 2011

In the Matter of
Amerex Group, Inc., ORDER OF SUSPENSION OF
AmeriChip International, Inc., TRADING

Amish Natuarals, Inc.,
Banker's Store Inc. (The),
Champion Parts, Inc., and
Gray Peaks, Inc.,

File No. 500-1

It appears to the Securities and Exchange Commission that there is a lack of current and

accurate information concerning the securities of Amerex Group, Inc. because it has not filed any
. pertodic reports since the period ended March 31, 2009,

It appears to the Securities and Exchange Commission that there is a lack of current and
accurate information concerning the securities of AmeriChip International, Inc. because it has
not filed any peniodic reports since the period ended August 31, 2008,

[t appears to the Securities and Exchange Commission that there is a lack of current and
accuraté information concerning the securities of Amish Naturals, Inc. bécause it has not filed
any periodic reports since the period ended December 28, 2008.

It appears to the Securities and Exchange Commission that there is a lack of current and
accurate information concerning the securities of Banker's Store Inc. (The) because 1t has not
filed any periodic reports since the period ended February 28, 2009.

It appears to the Securities and Exchange Cor_nm'ission that there is a lack of current and

. accurate information concerning the securities of Champion Parts, Inc. because 1t has not filed

any. periodic reports since the period ended July 1, 2007. I - e
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It appéars to the Securities and Exchange Commission that there is a lack of current and
accurate information concerning the securities of Gray Peaks, Inc. because it has not filed any
periodic reports since the period ended September 30, 2007.

The Commission is of the opinion that the public interest and the protection of investors
require a suspension of trading in the securities of the above-listed companies. Therefore, it is
ordered, pursuant to Section 12(k) of the Securities Exchange Act of 1934, that trading in the
securities of the above-listed companies is suspended for the period from 9:30 a.m. EDT on
September 9, 2011, through 11:59 p.m. EDT on September 22, 2011.

By the Commission.

Elizabeth M. Murphy
Secretary

Bycmygem




UNITED STATES OF AMERICA
Before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 65306 / September 9, 2011

ADMINISTRATIVE PROCEEDING

File No. 3-14543
In the Matter of ORDER INSTITUTING
ADMINISTRATIVE PROCEEDINGS

Amerex Group, Inc., AND NOTICE OF HEARING
AmeriChip International, Inc., PURSUANT TO SECTION 12(j) OF
Amish Naturals, Inc., THE SECURITIES EXCHANGE
Banker's Store Inc. (The), ACT OF 1934
Champion Parts, Inc., and
Gray Peaks, Inc.,

Respondents.

I

The Securities and Exchange Commission (“Commission™) deems it necessary
and appropriate for the protection of investors that public administrative proceedings be,
and hereby are, instituted pursuant to Section 12(j) of the Securities Exchange Act of
1934 (“Exchange Act”) against Respondents Amerex Group, Inc., AmeriChip
International, Inc., Amish Naturals, Inc., Banker's Store Inc. (The), Champion Parts, Inc.,
and Gray Peaks, Inc.

IL
After an investigation, the Division of Enforcement alleges that:
A.  RESPONDENTS | “]

1. Amerex Group, Inc. (“AEXG”) ! (CIK No. 351 129)is a suspendeﬁj ‘
Oklahoma corporation located in Tulsa, Oklahoma with a class of securities registered
with the Commission pursuant to Exchange Act Section 12(g). AEXG is delinquent in its
periodic filings with the Commission, having not filed any periodic reports since it filed a
Form 10-Q for the period ended March 31, 2009, which reported a net loss of $1,567.,438
for the prior three months. As of April 19, 2011, the common shares of AEXG were

"The short form of each issuer’s name is also its stock symbol.
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quoted on OTC Link, had eight market makers, and were eligible for the “piggyback”
exception of Exchange Act Rule 15¢2-11(£)(3).

2. AmeriChip International, Inc. (“ACII”) (CIK No. 1 132487) 1s a revoked
Nevada corporation located in Clinton Township, Michigan with a class of securities
registered with the Commission pursuant to Exchange Act Section 12(g). ACH is
delinquent in its periodic filings with the Commission, having not filed any periodic
reports since it filed a Form 10-QSB for the period ended August 31, 2008, which
reported a net loss of $2,775,832 for the prior nine months. As of September 2, 2011, the
common stock of ACII was quoted on OTC Link, had eight market makers, and was
cligible for the “piggyback” exception of Exchange Act Rule 15¢2-11(f)(3).

3. Amish Naturals, Inc. (*“AMNT”) (CIK No. 1 179651) is a revoked Nevada
corporation located in Holmesville, Ohio with a class of securities registered with the
Commission pursuant to Exchange Act Section 12(g). AMNT is delinquent in its
periodic filings with the Commission, having not filed any periodic reports since it filed a
Form 10-Q for the period ended December 28, 2008, which reported a net loss of
$517,600 for the prior three months. As of September 2, 201 1, the common stock of
AMNT was quoted on OTC Link, had eight market makers, and was eligible for the
“piggyback” exception of Exchange Act Rule 15¢2-1 1{H(3).

4. Banker's Store Inc. (The) (“BSTR™) (CIK No. 27850) is a New York
corporation located in Bowling Green, Kentucky with a class of securities registered with
the Commission pursuant to Exchange Act Section 12(g). BSTR is delinquent in its
periodic filings with the Commission, having not filed any periodic reports since it filed a
Form 10-Q/A for the period ended February 28, 2009, which reported a net loss of
$596,035 for the prior nine months. As of September 2, 2011, the common stock of
BSTR was quoted on OTC Link, had five market makers, and was eligible for the
“piggyback” exception of Exchange Act Rule 15¢2-1 IH(3).

5. Champion Parts, Inc. (“CREBQ™) (CIK No. 191 61) is a dissolved 1llinois
corporation located in Hope, Arkansas with a class of securities registered with the
Commission pursuant to Exchange Act Section 12(g). CREBQ is delinquent in its
periodic filings with the Commission, having not filed any periodic reports since it filed a
Form 10-Q for the period ended July 1, 2007, which reported a net loss of $852,000 for
the prior six months. On October 10, 2007, CREBQ filed a Chapter 11 petition in the
U.S. Bankruptcy Court for the Western District of Arkansas, which was converted to a
Chapter 7 proceeding on January 25, 2008, and was still pending on September 2, 2011.
As of September 2, 2011, the common shares of CREBQ were quoted on OTC Link, had
seven market makers, and were eligible for the “piggyback” exception of Exchange Act
Rule 15¢2-11(f)(3).

6. Gray Peaks, Inc. (“GRPK”) (CIK No. 1295702) is a void Delaware
corporation located in Schaumburg, Illinois with a class of securities registered with the
Commission pursuant to Exchange Act Section 12(g). GRPK is delinquent in its periodic
filings with the Commission, having not filed any periodic reports since it filed a Form
10-QSB for the period ended September 30, 2007, which reported a net Joss of
$1,229,544 for the prior nine months. As of September 2, 2011, the common stock of
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GRPK was quoted on OTC Link, had six market makers, and was eligible for the
“piggyback” exception of Exchange Act Rulé 15¢2-1 1(H(3).

B. DELINQUENT PERIODIC FILINGS

7. As described in more detail above, all of the Respondents are delinquent
in their periodic filings with the Commission, have repeatedly failed to meet their
obligations to file timely periodic reports, and failed to heed delinquency letters sent to
them by the Division of Corporation Finance requesting compliance with their periodic
filing obligations or, through their failure to maintain a valid address on file with the
Commission as required by Commission rules, did not receive such letters.

8. Exchange Act Section 13(a) and the rules promulgated thereunder require
issuers of securities registered pursuant to Exchange Act Section 12 to file with the
Commission current and accurate information in periodic reports, even if the registration
is voluntary under Section 12(g). Specifically, Rule 13a-1 requires issuers to file annual
reports, and Rule 13a-13 requires domestic issuers to file quarterly reports

9. As aresult of the foregoing, Respondents failed to comply with Exchange
Act Section 13(a) and Rules 13a-1 and 13a-13 thereunder.

Iil.

In view of the allegations made by the Division of Enforcement, the Commission
deems it necessary and appropriate for the protection of investors that public
administrative proceedings be instituted to determine:

A. Whether the allegations contained in Section I hereof are true and, in
connection therewith, to afford the Respondents an opportunity to establish any defenses
to such allegations; and,

B. Whether it is necessary and appropriate for the protection of investors to
suspend for a period not exceeding twelve months, or revoke the registration of each
class of securities registered pursuant to Section 12 of the Exchange Act of the
Respondents identified in Section I hereof, and any successor under Exchange Act Rules
12b-2 or 12g-3, and any new corporate names of any Respondents.

Iv.

IT IS HEREBY ORDERED that a public hearing for the purpose of taking
evidence on the questions set forth in Section III hereof shall be convened at a time and
place to be fixed, and before an Administrative Law Judge to be designated by further
order as provided by Rule 110 of the Commission’s Rules of Practice {17 C.F.R. §
201.110].

IT IS HEREBY FURTHER ORDERED that Respondents shall file an Answer to
the allegations contained in this Order within ten (10) days after service of this Order, as

~-provided by Rule 220(b} of the Commission’s Rules of Practice [17-C.F.R: § 201 220(b)].
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If Respondents fail to file the directed Answers, or fail to appear at a hearing after
being duly notified, the Respondents, and any successor under Exchange Act Rules 12b-2
or 12g-3, and any new corporate names of any Respondents, may be deemed in default
and the proceedings may be determined against it upon consideration of this Order, the
allegations of which may be deemed to be true as provided by Rules 155(a), 22((1),
221(f), and 310 of the Commission’s Rules of Practice [17 C.F.R. §§ 201.1 55(a),
201.220(f), 201.221(f), and 201 310].

This Order shall be served forthwith upon Respondents personally or by certified,
registered, or Express Mail, or by other means permitted by the Commission Rules of

Practice.

IT IS FURTHER ORDERED that the Administrative Law Judge shall issue an
Initial decision no later than 120 days from the date of service of this Order, pursuant to
Rule 360(a)(2) of the Commission’s Rules of Practice [17 C.F.R. § 201.360(2)(2)).

In the absence of an appropriate waiver, no officer or employee of the
Commission engaged in the performance of investigative or prosecuting functions in this
or any factually related proceeding will be permitted to participate or advise in the
decision of this matter, except as witness or counsel in proceedings held pursuant to
notice. Since this proceeding is not “rule making” within the meaning of Section 551 of
the Administrative Procedure Act, it is not deemed subject to the provisions of Section
553 delaying the effective date of any final Commission action.

By the Commission.

Elizabeth M. Murphy
Secretary

By: Jill M. Peterson
Assistant Secretary
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. UNITED STATES OF AMERICA | -

. Before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 65309 / September 9, 2011

ADMINISTRATIVE PROCEEDING
'File No. 3-12947

In the Matter of ORDER DISCHARGING PLAN

: ADMINISTRATOR AND TERMINATING
RITCHIE CAPITAL FAIR FUND

MANAGEMENT, LLC, RITCHIE
MULTI-STRATEGY GLOBAL
TRADING LTD., A.R. THANE
RITCHIE AND WARREN LOUIS
DEMAIQ,

Respondents.

On February 5, 2008, the Respondents consented to the entry of an Order
Instituting Administrative and Cease-and-Desist Proceedings, Making Findings, and
Imposing Remedial Sanctions and Imposing a Cease-and-Desist Order Pursuant to
Section 8A of the Securities Act of 1934, Section 21C of the Securities Exchange Act of
1934, Sections 203(e) and 203(f) of the Investment Advisers Act of 1940, and Section
9(b) and 9(f) of the Investment Company Act of 1940 (“Order”), which directed, among
other things, that the Respondents pay disgorgement, civil penalties, and prejudgment

" interest in the amount of $40,191,968.82, and establish a Fair Fund to provide for the
distribution of funds to investors harmed by the late-trading activity described in the
Order. The Order directed the Respondents to “develop a Distribution Plan of the
Distribution Fund in consultation with the advisers of the Affected Mutual Funds and
subject to approval of the Commission.” The Respondents retained Bart M. Schwartz as
w~en v ... the Plan Administrator. : : S

On July 30, 2008, the United States Securities and Exchange Commission

(“Commission™} issued a Notice of Proposed Distribution Plan and Opportunity for

Comment (Exchange Act Rel. No. 58260). No comments were received by the

Commission in response to the Notice. On December 11, 2008, the Commission issued

an Order Approving Distribution Plan, Appointing a Plan Administrator and Waiving

Bond (Exchange Act Rel. No. 59085). The Plan provided for distribution to mutual

funds whose value was diluted by the late trading activities described in the Order. The
. dilution amount was calculated by using the “next-day NAV” analysis. The
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~ Respondents, in connection with the staff of the Commission, identified the harmed

mutual funds and calculated the distribution amounts to be paid to each.

On November 10, 2009, the Commission entered an order directing the
disbursement of the Fair Fund consisting of disgorgement, prejudgment interest, civil
penalties, and accrued interest, for a total of $40,554,758.04. By May 20, 2010, all
$40,554,758.04 had been distributed to the harmed mutual funds.

The Plan Administrator submitted a Final Accounting pursuant to Rule 1105(f) of
the Commission’s Rules on Fair Fund and Disgorgement Plans, which was approved by .
the Commission. Pursuant to the Plan Administrator’s Final Accounting, which was
approved by the Commission on August 4, 2011, $15,784 in residual funds is to be
transmitted to the U.S. Treasury.

Accordingly, it is ORDERED that:

A. the Fair Fund is terminated;

B. the Plan Administrator, Bart M. Schwartz, is discharged; and

C. the $15,784 remaining in the Fair Fund shall be transferred to the U.S.
Treasury. '

By the Commission.

Elizabeth M. Murphy
Secretary

By: Lynn M. Powalski
Deputy Secretary




UNITED STATES OF AMERICA

Before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 65321 / September 12, 2011

ADMINISTRATIVE PROCEEDING
File No. 3-14546

In the Matter of
International Solubles Corp., ORDER INSTITUTING
Internet Capital Ventures & Association, ADMINISTRATIVE PROCEEDINGS
Inc. (n/k/a Atlantis Studios AND NOTICE OF HEARING
Corporation), PURSUANT TO SECTION 12(j) OF
Intratel Group, Ltd., THE SECURITIES EXCHANGE ACT
iQrom Communications, Inc., OF 1934
Irutil Co. Inc., and
ISNLnet, Inc.,
Respondents.-

L.

The Securities and Exchange Commission (“Commission”) deems it necessary
and appropriate for the protection of investors that public administrative proceedings be,
and hereby are, instituted pursuant to Section 12(j) of the Securities Exchange Act of
1934 (“Exchange Act”) against Respondents International Solubles Corp., Internet
Capital Ventures & Association, Inc. (n/k/a Atlantis Studios Corporation), Intratel Group,
Ltd., iQrom Communications, Inc., Irutil Co. Inc., and ISNLnet, Inc.

IL
After an investigation, the Division of Enforcement alleges that:
A. RESPONDENTS
1. International Solubles Corp. (CIK No. 1126307) is a dissolved Florida
corporation located in Maitland, Florida with a class of securities registered with the

Commission pursuant to Exchange Act Section 12(g). International Solubles is
delinquent in its periodic filings with the Commission, having not filed any periodic

Bt A




reports since it filed a Form 10-QSB for the period ended June 30, 2002, which reported a
net loss of over $51,000 for the prior six months.

2. Internet Capital Ventures & Association, Inc. (/k/a Atlantis Studios
Corporation) (CIK No. 1119688) is a void Delaware corporation located in Deerfield
Beach, Florida with a class of securities registered with the Commission pursuant to
Exchange Act Section 12(g). Internet Capital is delinquent in its periodic filings with the
Commission, having not filed any periodic reports since it filed a Form 10-QSB for the
period ended March 31, 2001.

3. Intratel Group, Ltd. (CIK No. 931758) is a void Delaware corporation located
in Clearwater, Florida with a class of securities registered with the Commission pursuant
to Exchange Act Section 12(g). Intratel is delinquent in its periodic filings with the
Commission, having not filed any periodic reports since it filed a Form 10-QSB for the
period ended September 30, 1997, which reported a net loss of over $855,000 for the
prior three months.

_ 4. iQrom Communications, Inc. (CIK Ne. 1065525} is a permanently revoked
Nevada corporation located in Orlando, Florida with a class of securities registered with
the Commission pursuant to Exchange Act Section 12(g). 1Qrom is delinquent in its
periodic filings"with the Commission, having not filed any periodic reports since it filed a
Form 10-QSB for the period ended March 31, 2001, which reported a net loss of over
$1.4 million for the prior three months.

5. Irutil Co. Inc. (CIK No. 1114799) is a Bahamas corporation located 1in Nassau,
Bahamas with a class of securities registered with the Commission pursuant to Exchange
Act Section 12(g). Irutil is delinquent in its periodic filings with the Commission, having -
not filed any periodic reports since it filed'a Form 20-F registration statement on June 5,
2002, which reported a net loss of over $163,000 for the pertod ended December 31, -
2000.

« -- _: 6.. ISNLnet, Inc. (CIK No. 1098846) is a void Delaware corporation located in -
Purita Gorda, Florida with a class of securities registered with the Commission pursuant
to Exchange Act Section 12(g). 1SNl net is delinquent in its periodic filings with the
Commission, having not filed any periodic reports since it filed a Form 10-QSB for the
period ended March 31, 2002, which reported a net loss of over $17,000 for the prior nine
months.

B. DELINQUENT PERIODIC FILINGS

7. As discussed in more detail above, all of the Respondents are delinquent mn
their periodic filings with the Commission, have repeatedly fajled to meet their
obligations to file timely periodic reports, and failed to heed delinquency letters sent to
them by the Division of Corporation Finance requesting compliance with their pertodic
filing obligations or, through their failure to maintain a valid address on file with the
Commission as required by Commission rules, did not receive such letters.




8. Exchange Act Section 13(a) and the rules promulgated thereunder require
1ssuers of securities registered pursuant to Exchange Act Section 12 to file with the
Commission current and accurate information in periodic reports, even if the registration
1s voluntary under Section 12(g). Specifically, Rule 13a-1 requires issuers to file annual
reports, and Rule 13a-13 requires domestic issuers to file quarterly reports. Rule 13a-16
requires foreign private issuers to file other reports to the Commission under cover of
Form 6-K if they rhake or are required to make the information public under the laws of
the jurisdiction of their domicile or in which they are incorporated or organized; if they
file or are required to file information with a stock exchange on which their securities are
traded and the information was made public by the exchange; or if they distribute or are
required to distribute information to their security holders.

9. As a result of the foregoing, Respondents failed to comply with Exchange Act
Section 13(a) and Rules 13a-1 and 13a-13 or 13a-16 thereunder.

I11.

In view of the allegations made by the Division of Enforcement, the Commission
deems it necessary and appropriate for the protection of investors that public
administrative proceedings be instituted to determine:

A. Whether the allegations contained in Section II hereof are true and, in
connection therewith, to afford the Respondents an opportunity to establish any defenses
to such allegations; and,

B. Whether it is necessary and appropriate for the protection of investors to
suspend for a period not exceeding twelve months, or revoke the registration of each
class of securities registered pursuant to Section 12 of the Exchange Act of the
Respondents identified in Section II hereof, and any successor under Exchange Act Rules
12b-2 or 12g-3, and any new corporate names of any Respondents.

1v.

IT IS HEREBY ORDERED that a public hearing for the purpose of taking
evidence on the questions set forth in Section 111 hereof shall be convened at a time and
place to be fixed, and before an Administrative Law Judge to be designated by further
order as provided by Rule 110 of the Commission’s Rules of Practice [17 C.F.R. §
201.110].

IT IS HEREBY FURTHER ORDERED that Respondents shall file an Answer to
the allegations contained in this Order within ten (10) days after service of this Order, as
provided by Rule 220(b) of the Commission’s Rules of Practice [17 C.F.R. § 201.220(b)].

If Respondents fail to file the directed Answers, or fail to appear at a hearing after
being duly notified, the Respondents, and any successor under Exchange Act Rules 12b-2
or 12g-3, and any new corporate names of any Respondents, may be deemed in default
and the proceedings may be determined against it upon consideration of this Order, the
allegations of which may be deemed to be true as provided by Rules 155(a), 220(f),

3
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221(f), and 310 of the Commission’s Rules of Practice [17 C.F.R. §§ 201.155(a),
201.220(f), 201.221(f), and 201.310].

This Order shall be served forthwith upon Respondents personally or by certified,
registered, or Express Mail, or by other means permitted by the Commission Rules of
Practice,

IT IS FURTHER ORDERED that the Administrative Law Judge shall issue an
initial decision no later than 120 days from the date of service of this Order, pursuant to
Rule 360(a)(2) of the Commission’s Rules of Practice [17 C.F.R. § 201.360(a)(2)).

. In the absence of an appropriate waiver, no officer or employee of the
Commission engaged in the performance of investigative or prosecuting functions in this
or any factually related proceeding will be permitted to participate or advise in the
decision of this matter, except as witness or counsel in proceedings held pursuant to
notice. Since this proceeding is not-“rule making” within the meaning of Section 551 of
the Administrative Procedure Act, it is not deemed subject to the provisions of Section
553 delaying the effective date of any final Commission action.

By the Commission.

Elizabeth M. Murphy
Secretary

ill M. Peterson
Assistant Secretary
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UNITED STATES OF AMERICA
Before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 65349 / September 16, 2011

ADMINISTRATIVE PROCEEDING
File No. 3-14551

ORDER INSTITUTING

ADMINISTRATIVE PROCEEDINGS

PURSUANT TO SECTION 15(b) OF THE
In the Matter of SECURITIES EXCHANGE ACT OF 1934,

MAKING FINDINGS, AND IMPOSING

MATTHEW R. JENNINGS, REMEDIAL SANCTIONS '
Respondent.
I

The Securities and Exchange Commission (“Commission”) deems it appropriate and in the
public interest that public administrative proceedings be, and hereby are, instituted pursuant to
Section 15(b) of the Securities Exchange Act of 1934 (“Exchange Act”) against Matthew R.

Jennings (“Respondent” or “Jennings™).

IL

In anticipation of the institution of these proceedings, Respondent has submitted an Offer

+ of Settlement (the “Offer”) which the Commission has determined to accept. Solely for the

purpose of these proceedings and any other proceedings brought by or on behalf of the
Commission, or to which the Commissjon is a party, and without admitting or denying the findings
herein, except as to the Commission’s jurisdiction over him and the subject matter of these
proceedings, and the findings contained in Section I11.2 below, which are admitted, Respondent
consents to the entry of this Order Instituting Administrative Proceedings Pursuant to Section 15(b)
of the Securities Exchange Act of 1934, Making Findings, and Imposing Remedial Sanctions
(“Order™), as set forth below.

L.

On the basis of this Order and Respondent’s Offer, the Commission finds that:
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1. Jennings was the CEO of Westmoore Management, LLC; CEO of
Westmoore Capital Management, Inc.; president of Westmoore Partners, Inc.; the general partner of
Westmoore Investment, L.P.; and CEO and director of Westmoore Capital, LLC. From at least
April 2002 to January 21,2009, Jennings was associated with Westmoore Securities, Inc., a broker-
dealer registered with the Commission. Jennings, 41 years old, is a resident of Yorba Linda,
California.

2. On August 12, 2011, a final judgment was entered by consent against
Jennings, permanently enjoining him from future violations of Sections 5(a), 5(c), and 17(a) of the
Securities Act of 1933 and Section 10(b) of the Exchange Act and Rule 10b-5 thereunder, in the
civil action entitled Securities and Exchange Commission v. Westmoore Management, LLC, et al.,
Civil Action Number SACV 10-00849 AG (MLGx), in the United States District Court for the
Central District of California. '

3. The Commission’s complaint alleged that, in connection with the
unregistered offer and sale of securities, Jennings, through several entities he controlled, misused
investor funds to operate an undisclosed Ponzi-like scheme, making payments to existing investors
using funds raised from new investors

Iv.

In view of the foregoing, the Commission deems it appropriate and in the public interest to
impose the sanctions agreed to in Respondent Jennings’s Offer. '

Accordingly, it is hereby ORDERED pursuant to Section 15(b)(6) of the Exchange Act that
Respondent Jennings be, and hereby is: . :

barred from association with any broker, dealer, investment adviser, municipal securities
dealer, municipal advisor, transfer agent, or nationally recognized statistical rating
organization; and

barred from participating in any offering of a penny stock, including: acting as a promoter,
finder, consultant, agent or other person who engages in activities with a broker, dealer or
issuer for purposes of the issuance or trading in any penny stock, or inducing or attempting
to induce the purchase or sale of any penny stock.

with the right to apply for reentry after five years to the appropriate self-regulatory organization, or
if there is none, to the Commission.

Any reapplication for association by the Respondent will be subject to the applicable laws
and regulations governing the reentry process, and reentry may be conditioned upon a number of
factors, including, but not limited to, the satisfaction of any or all of the following: (a} any
disgorgement ordered against the Respondent, whether or not the Commission has fully or partially
waived payment of such disgorgemient; (b) any arbitration award related to the conduct that served
as the basis for the Commission order; (c) any self-regulatory organization arbitration award to a

2




customer, whether or not related to the conduct that served as the basis for the Commission order;
and (d) any restitution order by a self-regulatory organization, whether or not related to the conduct
that served as the basis for the Commission order.

By the Commission.

Elizabeth M. Murphy
Secretary




e
(it

UNITED STATES OF AMERICA
Before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 65351 / September 19, 2011

ADMINISTRATIVE PROCEEDING
File No. 3-14437

In the Matter of ' ORDER MAKING FINDINGS AND
IMPOSING REMEDIAL SANCTIONS

JASON MUTASCIO,

Respondent.

I
The Securities and Exchange Commission (“Commission™) has instituted public
administrative proceedings pursuant to Section 15(b) of the Securities Exchange Act of
1934 (“Exchange Act”) against Respondent Jason Mutascio ("Mutascio” or
“Respondent™).

118

In connection with these proceedings, Respondent has submitted an Offer of
Settlement (the “Offer”) which the Commission has determined to accept. Solely for the
purpose of these proceedings and any other proceedings brought by or on behalf of the
Commission, or to which the Commission is a party and without admitting or denying the
findings herein, except as to the Commission’s jurisdiction over him and the subject
matter of these proceedings, and the findings contained in Section II1.2. below, which are
admitted, Respondent consents to the entry of this Order Making Findings and Imposing
Remedial Sanctions (“Order™), as set forth below.

YN




I
On the basis of this Order and Respondent’s Offer, the Commission finds that:
1. In 2009 Respondent was a registered representative, residing in
Aventura, Florida, associated with Brewer Financial Services, LLC, a registered broker-

dealer.

2. On March 4, 2010, Respondent pled guilty to one count of wire

fraud before the United States District Court for the Southern District of Florida in U.S. v.

Mutascio, Case No. 10-60025-CR-COHN. On May 13, 2010, a Judgment in the criminal
case was entered against Respondent. He was sentenced to a prison term of 15 months
followed by three years of supervised release and ordered to make restitution in the amount
of $52,500.

3. ‘In his guilty plea, Respondent admitted that in March, 2009, he
devised a scheme to defraud one of his clients and to obtain money and property by means
of false and fraudulent pretenses, representations, and promises. He also admitted that, as

 the stock broker for his client, Respondent had access and control over the client’s

brokerage account at Brewer Financial Services and, without the permission of his client,
Respondent caused the wire transfer of funds in the amount of $44,000 from his client’s

" brokerage account at Brewer Financial Services to a bank account owned and controlled by

one of his family members and then to a bank account under his control. .
Iv.

In view of the foregoing, the Commission deems it appropriate and in the public
interest to impose the sanctions agreed to in Respondent’s Offer.

Accordingly, it is hereby ORDERED pursuant to Section 15(b)(6) of the Exchange

" Act, that Respondent Mutascio be, and hereby is: ‘

A. barred from association with any broker, dealer, investment adviser,
municipal securities dealer, municipal advisor, transfer agent, or nationally recognized

statistical rating organization; and

B. barred from participating in any offering of a penny stock, including: acting
as a promoter, finder, consultant, agent or other person who engages in activities with a
broker, dealer or issuer for purposes of the issuance or trading in any penny stock, or
inducing or attempting to induce the purchase or sale of any penny stock.

Any reapplication for association by the Respondent will be subject to the
applicable laws and regulations governing the reentry process, and reentry may be
conditioned upon a number of factors, including, but not limited to, the satisfaction of any
or all of the following: (a) any disgorgement ordered against the Respondent, whether or
not the Commission has fully or partially waived payment of such disgorgement; (b) any
arbitration award related to the conduct that served as the basis for the Commission order;




~

(c) any self-regulatory organization arbitration award to a customer, whether or not related
to the conduct that served as the basis for the Commission order; and (d) any restitution
order by a self-regulatory organization, whether or not related to the conduct that served as
the basis for the Commission order.

By the Commission.

Elizabeth M. Murphy
Secretary
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UNITED STATES OF AMERICA
Before the
SECURITIES AND EXCHANGE COMMISSION

INVESTMENT ADVISERS ACT OF 1940
Release No. 3281 / September 19, 2011

ADMINISTRATIVE PROCEEDING
File No. 3-14553

ORDER INSTITUTING
ADMINISTRATIVE PROCEEDINGS
PURSUANT TO SECTION 203(f) OF THE
In the Matter of INVESTMENT ADVISERS ACT OF 1940,
MAKING FINDINGS, AND IMPOSING
STANLEY J. KOWALEWSKI, REMEDIAL SANCTIONS
Respondent.
I

The Securities and Exchange Commission (“Commission”) deems it appropriate and in the
public interest that public administrative proceedings be, and hereby are, instituted pursuant to

Section 203(f) of the Investment Advisers Act of 1940 (“Advisers Act”) against Stanley J.
Kowalewski (“Respondent™).

II.

In anticipation of the institution of these proceedings, Respondent has submitted an Offer
of Settlement (the “Offer”) which the Commission has determined to accept. Solely for the
purpose of these proceedings and any other proceedings brought by or on behalf of the
Commission, or to which the Commission is a party, and without admitting or denying the findings
herein, except as to the Commission’s jurisdiction over him and the subject matter of these
proceedings, and the findings contained in Section I11.2 below, which are admitted, Respondent
consents to the entry of this Order Instituting Administrative Proceedings Pursuant to Section
203(f) of the Investment Advisers Act of 1940, Making Findings, and Imposing Remedial
Sanctions (“Order”), as set forth below.
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L
On the basis of this Order and Respondent’s Offer, the Commission finds that:

1. Kowalewski was the CEO and Chief Investment Officer of SIK Investment
Management, LLC. (“SJK”), a Delaware Limited Liability Company and an investment adviser
registered with the Commission. From June 2009 through January 2011, Kowalewski exercised
complete control over SJK. Kowalewski, 39 years old, is a resident of Greensboro, North Carolina.

2, On June 29, 2011, an Order Permanently Enjoining Defendant Kowalewski and
Ordering Other Relief was entered by consent against Kowalewski, permanently enjoining him
from future violations of Section 17(a) of the Securities Act of 1933, Section 10(b) of the
Exchange Act and Rule of Section 10b-5 thereunder, Sections 206(1), 206(2) and 206(4) of the
Advisers Act and Rule 206(4)-8 thereunder in the civil action entitled Securities and Exchange
Commission v. Stanly J. Kowalewski and SJIK Investment Management, LLC., Civil Action
Number 1:11-CV-0056-TCB, in the United States District Court for the Northern District of
Georgia.

3. The Commission’s complaint alleged that beginning in the summer of 2009 and
continuing through January 6, 2011, Kowalewski and SJK marketed two “fund of funds”
(collectively “the Absolute Return Funds™) to various entity investors, consisting largely of
pension funds, school endowments, hospitals and non-profit foundations. The Complaint further
alleges that in raising investor proceeds for those funds — which ultimately totaled approximately
$65 million — Defendants Kowalewski and SJK made numerous representations, including that: (a)
“substantially all” of the monies invested in the Absolute Return Funds would be invested in
“unaffiliated” underlying hedge funds pursuing complex investment strategies, (b) no single
underlying fund would be allocated more than 15% of the Absolute Return Funds’ monies, (c) SJK
would be responsible for its own overhead and operating expenses, including its rent and
personnel’s salaries, and (d) as compensation for its services, SJK would receive no more than a
1% annual asset management fee and a, 10% of profits incentive fee. The Complaint also alleges

_that in December 2009, Kowalewski and SJK further formed a new, undisclosed fund wholly

controlled by them, the Special Opportunities Fund, caused the Absolute Return Funds to “invest”
a total of $16.5 million in this new fund, and proceeded to engage in various, undisclosed self-
dealing transactions, including having the Special Opportunities Fund: (a) buy Kowalewski’s
personal home for $2.8 million, at least $1 million more than its likely value, (b} purchase a
vacation home for Kowalewski for $3.9 million, (c) pay approximately $1 million of Kowalewski
and SJK’s personal and business expenses, and (d) pay SJIK and Kowalewski a $4 million
“administration” fee. The Complaint further alleges that Kowalewski and SJK sent fraudulent
monthly account statements to the investors or their representative showing substantial, positive,
but illusory, investment returns generated by the “investments” in the Special Opportunities Fund.




. IV,

In view of the foregoing, the Commission deems it appropriate and in the pubhc interest to
impose the sanctions agreed to in Respondent Kowalewski’s Offer.

Accordingly, it is hereby ORDERED Pursuant to Section 203(f)} of the Advisers Act that
Respondent Kowalewski be, and hereby is:

barred from association with any broker, dealer, investment adviser, municipal securities
dealer, municipal advisor, transfer agent, or nationally recognized statistical rating
organization.

Any reapplication for association by the Respondent will be subject to the applicable laws
and regulations governing the reentry process, and reentry may be conditioned upon a number of
factors, including, but not limited to, the satisfaction of any or all of the following: (a) any
disgorgement ordered against the Respondent, whether or not the Commission has fully or partially
waived payment of such disgorgement; (b) any arbitration award related to the conduct that served
as the basis for the Commission order; (c) any self-regulatory organization arbitration award to a
customer, whether or not related to the conduct that served as the basis for the Commission order;
and (d) any restitution order by a self-regulatory organization, whether or not related to the conduct
that served as the basis for the Commission order. :

By the Commission,

B ooty

Elizabeth M. Murphy
Secretary




. UNITED STATES OF AMERICA

Before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 65359 / September 20, 2011

ADMINISTRATIVE PROCEEDING
File No. 3-14555

In the Matter of
SGI International, ORDER INSTITUTING
Shared Imaging Partners, LP, . | ADMINISTRATIVE PROCEEDINGS
Shiega Resources Corp., _ AND NOTICE OF HEARING
Sibun River Group, Inc., PURSUANT TO SECTION 12(j) OF
Simon Transportation Services; Inc., THE SECURITIES EXCHANGE ACT
Sirius Software, Inc., OF 1934
SLM Entertainment, Ltd., and
. Snake River Properties, Inc.,
Respondents.

L

The Securities and Exchange Commission (“Commission™) deems it necessary
and appropriate for the protection of investors that public administrative proceedings be,
and hereby are, instituted pursuant to Section 12(j) of the Securities Exchange Act of
1934 (“Exchange Act”} against Respondents SGI International, Shared Imaging Partners,
LP, Shiega Resources Corp., Sibun River Group, Inc., Simon Transportation Services,
Inc., Sirius Software, Inc., SLM Entertainment, Ltd., and Snake River Properties, Inc.

1I.
After an investigation, the Division of Enforcement alleges that:
A. RESPONDENTS

1. SGI International (CIK No. 737955) is an expired Utah corporation located in
La Jolla, California with a class of securities registeged with the Commission pursuant to
Exchange Act Section 12(g). SGI is delinquent in its periodic filings with the
. Commission, having not filed any periodic reports since it filed a Form 10-QSB for the
period ended September 30, 2001, which reported a net loss of over $5 million for the
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prior nine months. On January 7, 2003, the company filed a Chapter 7 petition in the U.S.
Bankruptcy Court for the Southem District of California, and the case was terminated on
February 18, 2009. As of September 13, 2011, the company’s stock (symbol “SGII™)
was traded on the over-the-counter markets.

2. Shared Imaging Partners, LP (CIK No. 812381) is a cancelled Delaware
limited partnership located in San Diego, California with a class of securities registered
with the Commission pursuant to.Exchange Act Section 12(g). Shared Imaging is
delinquent in its periodic filings with the Commission, having not filed any periodic
reports since it filed a Form 10-K for the period ended December 31, 1993.

3. Shiega Resources Corp. (CIK No. 1053143) 1s a British Columbia corporation
located in Vancouver, British Columbia, Canada with a class of sécurities registered with
the Commission pursuant to Exchange Act Section 12(g). Shiega Resources 1s
delinquent in its periodic filings with the Commission, having not filed any periodic
reports since it filed a Form 20-F registration statement on January 15, 1998, which
reported a net loss of $765,322 (Canadian) for the year ended May 31, 1997.

4. Sibun River Group, Inc. (CIK No. 1084032} 1s a permanently revoked Nevada
corporation located in Vancouver, British Columbia, Canada with a class of securities
registered with the Commission pursuant to Exchange Act Section 12(g). Sibun River is
delinquent in its periodic filings with the Commission, having not filed any periodic
reports since it filed a Form 10-QSB for the period ended January 31, 2001, which
reported a net loss-of $1,500 for the prior nine months.

5. Simon Transportation Services, Inc. (CIK No. 1000577) 1s an expired Utah
corporation located in West Valley City, Utah with a class of securities registered with
the Commission pursuant to Exchange Act Section 12(g). Simon Transportation is
delinquent in its periodic filings with the Commission, having not filed any periodic.
reports since.it filed a Form 10-Q for the pertod ended March 31, 2002, which reported a
net loss of over $55 million for the prior three months. On February 25, 2003, the
company filed a Chapter 11 petition in the U.S. Bankruptcy Court for the District of
Utah, and the case was pending as of September 13, 2011.

6. Sinus Software, Inc. (CIK No. 1088299) is a permanently revoked Nevada
corporation located in Vancouver, British Columbia, Canada with a class of securities
registered with the Commission pursuant to Exchange Act Section 12(g). Sirius is
delinquent in its periodic filings with the Commission, having not filed any periodic
reports since it filed a Form 10-SB registration statement on April 12, 2000, which
reported a net loss of $36,008 from the company’s March 26, 1999 inception to
December 31, 1999,

7. SLM Entertainment, Ltd. (CIK No. 354630) is a suspended California
corporation located in Los Angeles, California with a class of securities registered with
the Commission pursuant to Exchange Act Section 12(g). SLM is delinquent in its
periodic filings with the Commission, having not filed any periodic reports since it filed a

Form 10-K for the period ended December 31, 1993,




8. Snake River Properties, Inc. (CIK No. 1119352) is a dissolved Colorado
corporation located in San Diego, California with a class of securities registered with the
Commission pursuant to Exchange Act Section 12(g). Snake River is delinquent in its
periodic filings with the Commission, having not filed any periodic reports since it filed a
Form 10-QSB for the period ended September 30, 2001, which reported a net loss of
$1,298 for the prior five monthg. '

B. DELINQUENT PERIODIC FILINGS

9. As discussed in more detail above, all of the Respondents are delinquent in
their periodic filings with the Cominission, have repeatedly failed to meet their
obligations to file timely periodic reports, and failed to heed delinquency letters sent to
them by the Division of Corporation Finance requesting compliance with their periodic
filing obligations or, through their failure t6 maintain a valid address on file with the
Commission as required by Commission rules, did not receive such letters.

10. Exchange Act Section 13(a) and the rules promulgated thereunder require
issuers of securities registered pursuant to Exchange Act Section 12 to file with the
Commission current and accurate information in periodic reports, even if the registration
is voluntary under Section 12{g). Specifically, Rule 13a-1 requires issuers to file annual
reports and Rule 13a-13 requires domestic issuers 1o file quarterly reports. Rule 13a-16
requires foreign private issuers to file reports to the Commission under cover of Form 6-
K if they make or are required to make the information public under the laws of the
jurisdiction of their domicile or in which they are incorporated or organized; if they file
or are required to file information with a stock exchange on which their securities are
traded and the information was made public by the exchange; or if they distribute or are
required to distribute information to their security holders. :

_ 11. As a result of the foregoing, Respondents failed to comply with Exchange
Act Section 13(a) and Rules 13a-1 and 13a-13 or 13a-16 thereunder.

I11.

In view of the allegations made by the Division of Enforcement, the Commission
deems it necessary and appropriate for the protection of investors that public
administrative proceedings be instituted to determine:

A. Whether the allegations contained in Section 11 hereof are true and, in
connection therewith, to afford the Respondents an opportunity to establish any defenses
to such allegations; and, '

B. Whether it is necessary and appropriate for the protection of investors to
suspend for a period not exceeding twelve months, or revoke the registration of each
class of securities registered pursuant to Section 12 of the Exchange Act of the
Respondents identified in Section II hereof, and any successor under Exchange Act Rules
12b-2 or 12g-3, and any new corporate names of any Respondents.
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IT IS HEREBY ORDERED that a public hearing for the purpose of taking
evidence on the questions set forth in Section IIT hereof shall be convened at a time and
place to be fixed, and before an Administrative Law Judge to be designated by further
order as provided by Rule 110 of the Commission’s Rules of Practice [17 C.F:R. §
201.110].

IT IS HEREBY FURTHER ORDERED that Respondents shall file an Answer to
the allegations contained 1n this Order within ten (10) days after service of this Order, as
provided by Rule 220(b) of the Commission’s Rules of Practice [17 C.F.R. § 201.220(b)].

If Respondents fail to file the directed Answers, or fail to appear at a hearing after
being duly notified, the Respondents, and any successor under Exchange Act Rules 12b-2
or 12g-3, and any new corporate names of any Respondents, may be deemed in default
and the proceedings may be determined against it upon consideration of this Order, the
allegations of which may be deemed to be true as provided by Rules 155(a), 220(f),
221(f), and 310 of the Commission’s Rules of Practice [17 C.F.R. §§ 201. ]55(a),

201. 220(f) 201.221(f), and 201.310}].

This Order shall be served forthwith upon Respondents personally or by certified,
registered, or Express Mail, or by other means permltted by the Commission Rules of

. Practice.
IT IS FURTHER ORDERED that the Administrative Law Judge shall issue an
initial decision no later than 120 days from the date of service of this Order, pursuant to
Rule 360(a)(2) of the Commission’s Rules of Practice [17 C.F.R. § 201.360(a}(2)].

In the absence of an appropriate waiver, no officer or employee of the
Commission engaged in the performance of investigative or prosecuting functions in this
or any-factually related proceeding will be permitted to participate or advise in the
decision of this matter, except as witness or counsel in proceedings held pursuant to
notice. Since this proceeding is not “rule making” within the meaning of Section 551 of
the Administrative Procedure Act, it is not deemed subject to the provisions of Section
553 delaying the effective date of any final Commission action.

By the Commission.

Elizabeth M. Murphy
Secretary




UNITED STATES OF AMERICA

Before the
SECURITIES AND EXCHANGE COMMISSION _

SECURITIES EXCHANGE ACT OF 1934
Release No. 65363 / September 20, 2011

ADMINISTRATIVE PROCEEDING
File No. 3-14556

. In the Matter of
- Sharon Energy, Ltd., ORDER INSTITUTING _
- Sheldahl, Inc., and ADMINISTRATIVE PROCEEDINGS
Sonoma International, Inc., AND NOTICE OF HEARING
| PURSUANT TO SECTION 12(j) OF
Respondents. THE SECURITIES EXCHANGE ACT
OF 1934

L

The Securities and Exchange Commission (“Commission™) deems it necessary
and appropriate for the protection of investors that public administrative proceedings be,
and hereby are, instituted pursuant to Section 12(j) of the Securities Exchange Act of
1934 (*Exchange Act”) against Respondents Sharon Energy, Ltd., Sheldahl, Inc., and
Sonoma International, Inc.

II.
After an investigation, the Division of Enforcement alleges that:
A. RESPONDENTS

1. Sharon Energy, Ltd. (CIK No. 844680) is a British Columbia corporation
located in Englewood, Colorado with a class of securities registered with the Commission
pursuant to Exchange Act Section 12(g). Sharon Energy is delinquent in its periodic
filings with the Commission, having not filed any periodic reports since it filed a Form
10-QSB for the period ended June 30, 1998, which reported a net loss of $209,993 for the
prior three months.

2. Sheldahl, Inc. (CIK No. 89615) is an inactive Minnesota corporation located in
Northfield, Minnesota with a class of securities registered with the Commission pursuant
to Exchange Act Section 12(g). Sheldahl is delinquent in its periodic filings with the
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Commission, having not filed any periodic reports since it filed a Form 10-Q tor the
-period ended June 28, 2002, which reported a net loss of $8,274 for the prior six months.
On April 30, 2002, the company filed a Chapter 11 petition in the U.S. Bankruptcy Court
for the District of Minnesota, and the case was terminated on December 19, 2008, As of

September 13, 2011, the company’s stock (symbol “SHELQ™) was traded on the over-
-the-counter markets. '

3. Sonoma International, Inc. (CIK No. 91771) is a Nevada corporation located in
~ Lexington, Kentucky with a class of securities registered with the Commission pursuant
to Exchange Act Section 12(g). Sonoma is delinquent in its periodic filings with the
Commission, having not filed any periodic reports since it filed a Form 10-QSB for the
period ended September 30, 1997.

B. DELINQUENT PERIODIC FILINGS

4. As discussed in more detail above, all of the Respondents are delinquent in
their periodic filings with the Commission, have repeatedly failed to meet their
obligations to file timely periodic reports, and failed to heed delinquency letters sent to
them by the Division of Corporation Finance requesting compliance with their periodic
filing obligations or, through their failure to maintain a valid address on file with the
Commission as required by Commission rules, did not receive such letters.

5. Exchange Act Section 13(a) and the rules promulgated thereunder require
issuers of securities registered pursuant to Exchange Act Section 12 to file with the
Commission current and accurate information in periodic reports, even if the registration
is voluntary under Section 12(g). Specifically, Rule 13a-1 requires issuers to file annual
reports, and Rule 13a-13 requires domestic issuers to file quarterly reports.

6. As a result of the foregoing, Respondents failed to comply with Exchange Act '
Section 13(a) and Rules 13a-1 and 13a-13 thereunder.

IHL.

In view of the allegations made by the Division of Enforcement, the Commission
deems it necessary and appropriate for the protection of investors that public
administrative proceedings be instituted to determine:

A. Whether the allegations contained in Section 11 hereof are true and, n
connection therewith, to afford the Respondents an opportunity to establish any defenses
to such allegations; and,

B. Whether it is necessary and appropriate for the protection of investors to
suspend for a period not exceeding twelve months, or revoke the registration of each
class of securities registered pursuant to Section 12 of the Exchange Act of the
Respondents identified in Section 11 hereof, and any successor under Exchange Act Rules
12b-2 or 12g-3, and any new corporate names of any Respondents.




Iv.

IT IS HEREBY ORDERED that a public hearing for the purpose of taking
evidence on the questions set forth in Section I1I hereof shall bé convened at a time and
‘place to be fixed, and before an Administrative Law Judge to be designated by further
order as provided by Rule 110 of the Commission’s Rules of Practice [17 C.F.R. §
201.110].

IT IS HEREBY FURTHER ORDERED that Respondents shall file an Answer to
the allegations contained in this Order within ten (10) days after service of this Order, as
provided by Rule 220(b) of the Commission’s Rules of Practice [17 C.F.R. § 201.220(b)].

1f Respondents fail to file the directed Answers, or fail to appear at a hearing after
being duly notified, the Respondents, and any successor under Exchange Act Rules 12b-2
or 12g-3, and any new corporate names of any Respondents, may be deemed in default
and the proceedings may be determined against it upon consideration of this Order, the
allegations of which may be deemed to be true as provided by Rules 155(a), 220(f),
221(f), and 310 of the Commission’s Rules of Practice [17 C.F.R. §§ 201.155(a),
201.220(f), 201.221(f), and 201.310].

This Order shall be served forthwith upon Respondents personally or by certified,
registered, or Express Mail, or by other means permitted by the Commission Rules of
Practice. ' '

IT IS FURTHER ORDERED that the Administrative Law Judge shall issue an
initial decision no later than 120 days from the date of service of this Order, pursuant to
Rule 360(a)(2) of the Commission’s Rules of Practice {17 C.F.R. § 201.360(a)(2)].

In the absence of an appropriate waiver, no officer or employee of the.
Commission engaged in the performance of investigative or prosecuting functions in this
or any factually related proceeding will be permitted to participate or advise in the '
decision of this matter, except as witness or counsel in proceedings held pursuant to
notice. Since this proceeding is not “rule making” within the meaning of Section 551 of
the Administrative Procedure Act, it is not deemed subject to the provisions of Section
553 delaying the effective date of any final Commission action.

By the Commission.

—

~Ra, _ Elizabeth M. Murphy
Secretary

440, O Tl

By: Kevin M. O'Neill
- " Deputy Secretary
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UNITED STATES OF AMERICA
Before the
SECURITIES AND EXCHANGE COMMISSION

INVESTMENT ADVISERS ACT OF 1946
Release No. 3287 / September 23, 2011

ADMINISTRATIVE PROCEEDING
File No. 3-14561

In the Matter of
ORDER INSTITUTING
JAMES M. PEISTER, ADMINISTRATIVE PROCEEDINGS
_ ' : PURSUANT TO SECTION 203(f) OF THE
Respondent. INVESTMENT ADVISERS ACT OF 1940,
MAKING FINDINGS, AND IMPOSING
REMEDIAL SANCTIONS

I

_ The Securities and Exchange Commission (“Commission”) deems it appropriate and in the
public interest that public administrative proceedings be, and hereby are, instituted pursuant to
Section 203(f) of the Investment Advisers Act of 1940 (“Advisers Act™) against James Peister
(“Peister” or “Respondent™).

IL

In anticipation of the institution of these proceedings, Respondent has submitted an Offer
of Settlement (the “Offer”) which the Commission has determined to accept. Solely for the
purpose of these proceedings and any other proceedings brought by or on behalf of the
Commission, or to which the Commission is a party, and without admitting or denying the findings
herein, except as to the Commission’s jurisdiction over him and the subject matter of these
proceedings, and the findings contained in Section 111.2 below, which are admitted, Respondent
consents to the entry of this Order Instituting Administrative Proceedings Pursuant to Section
203(f) of the Investment Advisers Act of 1940, Making Flndlngs and Imposing Remedial
Sanctions (“Order™), as set forth below.
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III.
On the basis of this Order and Respondent’s Offer, the Commission finds that:

1. At all relevant times, Peister was the CEO and president of Northstar International
Group, Inc. (“Northstar”), an unregistered investment adviser, which was the general partner of a
hedge fund, North American Globex Fund L.P. (“Globex Fund”). In that capacity, Peister
controlled all of the operations and activities of Northstar and the Globex Fund. He resides in
Saint James, New York.

2. On September 15, 2011, & judgment was entered by consent against Peister,
permanently enjoining him from future violations of Sections 17(a)(1), 17(a)(2) and 17(a)(3) of the
Securities Act of 1933, Section 10(b) of the Securities Exchange Act of 1934 and Rule 10b-5
thereunder, and Sections 206(1), 206(2) and 206(4) of the Advisers Act and Rule 206(4)-8
thereunder, in the civil action entitled Securitics and Exchange Commission v. James M, Peister, et
al., Civil Action Number 2:1 1-cv-03386-JFB-AKT, in the United States District Court for the
Eastern District of New York.

3. The Commission’s complaint alleged that, from 2003 through 2009, Peister
and Northstar intentionaltly overstated the assets of Globex Fund, and in so doing they: (1)
provided investors and prospective investors with materially false and misleading sales materials
claiming an improbable track record of consistent positive monthly returns; (2) issued materially
false and misleading account statements to.the Globex Fund investors; and (3) issued materially
false and misleading financial statements. Peister and Northstar engaged in this conduct at a time
when the Globex Fund’s actual assets made it impossible to repay alt investors either their
principal or their share of the purported gain. Furthermore, in order to perpetuate the fraudulent
scheme Peister and Northstar continued to solicit new investors.

1v.

In view of the foregoing, the Commission deems it appropriate and in the public interest to
impose the sanctions agreed to in Respondent Peister’s Offer.

Accordingly, it is hereby ORDERED pursuant to Section 203(f) of the Advisers Act that
Respondent Peister be, and hereby is:

barred from association with any broker, dealer, investment adviser, municipal securities
dealer, or transfer agent. '

Any reapplication for association by the Respondent will be subject to the applicable laws
and regulations governing the reentry process, and reentry may be conditioned upornra number of
factors, including, but not limited to, the satisfaction of any or all of the following: (a) any
disgorgement ordered against the Respondent, whether or not the Commission has fully or partially
waived payment of such disgorgement; (b) any arbitration award related to the conduct that served
as the basis for the Commission order; (c) any self-regulatory organization arbitration award to a
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. customer, whether or not related to the conduct that served as the basis for the Commission order;
and (d) any restitution order by a self-regulatory organization, whether or not related to the conduct

that served as the basis for the Commission order.

By the Commission.

W‘%/

Elizabeth M. Murphy
Secretary




UNITED STATES OF AMERICA

Before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 65413 / September 27,2011

ADMINISTRATIVE PROCEEDING
File No. 3-14569

In the Matter of
North Shore Capital I, Inc., ORDER INSTITUTING
North Shore Capital II, Inc., ADMINISTRATIVE PROCEEDINGS
Northern Financial Corp. (f/k/a American AND NOTICE OF HEARING

Gem Corp.), PURSUANT TO SECTION 12(j) OF
Northland Cable Properties Five Limited THE SECURITIES EXCHANGE ACT

Partnership, and OF 1934
Northland Cable Properties Four Limited

Partnership,

Respondents.

I.

The Securities and Exchange Commission (“Commission”) deems it necessary
and appropriate for the protection of investors that public administrative proceedings be,
and hereby are, instituted pursuant to Section 12(j) of the Securities Exchange Act of
1934 (“Exchange Act”) against Respondents North Shore Capital I, Inc., North Shore
Capital 11, Inc., Northern Financial Corp. (f’k/a American Gem Corp.), Northland Cable
Properties Five Limited Partnership, and Northland Cable Properties Four Limited

Partnership.

1.
After an investigation, the Division of Enforcement alleges that:

A. RESPONDENTS

: 1. North Shore Capital 1, Inc. (CIK No. 1102006) is a dissolved Colorado
corporation located in Springfield, Virginia with a class of securities registered with the

Commission pursuant to Exchange Act Section 12(g). North Shore Capital  is

delinquent in its periodic filings with the Commission, having not filed any periodic
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reports since it filed 2 Form 10-QSB for the period ended September 30, 2002, which
reported a net loss of $100 for the prior three months.

5 North Shore Capital 11, Inc. (C1IK No. 1 111400) is a delinquent Colorado
corporation located in Sheboygan, Wisconsin with a class of securities registered with the
Commission pursuant to Exchange Act Section 12(g). North Shore Capital 11 18
delinquent in its periodic filngs with the Commission, having not filed any periodic
reports since it filed a Form 10-KSB for the period ended December 31, 2004, which

reported a net loss of over $1,300 for the prior twelve months.

3. Northern Financial Corp. (f/k/a American Gem Corp.) (CIK No. 949055} is an
Ontario corporation located in Helena, Montana with a class of securities registered with
the Commission pursuant to Exchange Act Section 12(g). Northern Financial 1s
delinguent in its periodic filings with the Commission, having not filed any periodic
reports since it filed a Form 20-F registration statement on December 5, 1996, which
reported a net loss of over $2.4 million for the six-month period ended September 30,
1996. As of September 23, 2011, the company’s stock (symbol “NFCPF”) was traded on
the over-the-counter markets.

4. Northland Cable Properties Five Limited Partnership (CIK No. 776730} is an
inactive Washington limited partnership Jocated in Seattle, Washington with a class of
securities registered with the Commission pursuant to Exchange Act Section 12(g).
Northland Cable Properties Five is delinquent in its periodic filings with the Commuission,
having not filed any periodic reports since it filed a Form 10-Q for the period ended
September 30, 1998.

5 Northland Cable Properties Four Limited Partnership (CIK No. 760729} is an
inactive Washington limited partnership located in Seattle, Washington with a class of
securities registered with the Commission pursuant to Exchange Act Section 12(g).
Northland Cable Properties Four is delinquent in its periodic filings with the
Commission, having not filed any periodic reports since it filed a Form 10-K for the
period ended December 31, 1996, which reported a net loss of over $685,000 for the prior
twelve months.

B. DELINQUENT PERIODIC FILINGS

6. As discussed in more detail above, all of the Respondents are delinquent in
their periodic filings with the Commission, have repeatedly failed to meet their
obligations to file timely periodic reports, and failed to heed delinquency letters sent to
them by the Division of Corporation Finance requesting compliance with their periodic
filing obligations or, through their failure to maintain a valid address on file with the
Cornmission as required by Commission rules, did not receive such letters.

7. Exchange Act Section 13(a) and the rules promulgated thereunder require
issuers of securities registered pursuant to'Exchange Act Section 12 to file with the
Commission current and accurate information in periodic reports, even if the registration
is voluntary under Section 12(g}. Specifically, Rule 13a-1 requires issuers to file annual

reports, and Rule 13a-13 requires domestic issuers to file quarterly reports. Rule 13a-16
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requires foreign private issuers to file reports to the Commission under cover of Form 6-
K if they make or are required to make the information public under the laws of the
jurisdiction of their domicile or in which they are incorporated or organized; if they file
or are required to file information with a stock exchange on which their securities are
traded and the information was made public by the exchange; or if they distribute or are
 required to distribute information to their security holders.

3. As a result of the foregoing, Respondents failed to comply with Exchange Act
Section 13(a) and Rules 13a-1 and 13a-13 or 13a-16 thereunder. -

L.

In view of the allegations made by the Division of Enforcement, the Commission
deems it necessary and appropriate for the protection of investors that public
administrative proceedings be instituted to determine:

A. Whether the allegations contained in Section 11 hereof are true and, in
connection therewith, to afford the Respondents an opportunity to establish any defenses
to such allegations; and,

B. Whether it is necessary and appropriate for the protection of investors to
suspend for a period not exceeding twelve months, or revoke the registration of each
class of securities registered pursuant 0 Section 12 of the Exchange Act of the
Respondents identified in Section 11 hereof, and any successor under Exchange Act Rules
12b-2 or 12g-3, and any new corporate names of any Respondents.

1v.

IT 1S HEREBY ORDERED that a public hearing for the purpose of taking
evidence on the questions set forth in Section 111 hereof shall be convened at a time and
place to be fixed, and before an Administrative Law Judge to be designated by further
order as provided by Rule 110 of the Commission’s Rules of Practice [17 CPR.§
201.110].

IT IS HEREBY FURTHER ORDERED that Respondents shall file an Answer to
the aliegations contained in this Order within ten (10) days after service of this Order, as
provided by Rule 220(b) of the Commission’s Rules of Practice {17 C.F.R. § 201.220(b)].

If Respondents fail to file the directed Answers, or fail to appear at a hearing after
being duly notified, the Respondents, and any successor under Exchange Act Rules 12b-2
or 12g-3, and any new corporate names of any Respondents, may be deemed in default
and the proceedings may be determined against it upon consideration of this Order, the
allegations of which may be deemed to be true as provided by Rules 155(a), 220(f),
221(f), and 310 of the Commission’s Rules of Practice [17 C.F.R. §§ 201.155(a),
201.220(f), 201.221(f), and 201.310].




This Order shall be served forthwith upon Respondents personally or by certified,
registered, or Express Mail, or by other means permitted by the Commission Rules of

Practice.

IT IS FURTHER ORDERED that the Administrative Law Judge shall issue an
initial decision no later than 120 days from the date of service of this Order, pursuant to
Rule 360(a)(2) of the Commission’s Rules of Practice [17 C.F.R. § 201.360(a}(2)].

In the absence of an appropriate waiver, no officer or employee of the
Commission engaged in the performance of investigative or prosecuting functions in this
or any factually related proceeding will be permitted to participate or advise in the
decision of this matter, except as witness or counsel in proceedings held pursuant to
notice. Since this proceeding is not “rule making” within the meaning of Section 551 of
the Administrative Procedure Act, it is not deemed subject to the provisions of Section
553 delaying the effective date of any final Commission action.

By the Commission.

Elizabeth M. Murphy
Secretary

It M. Peterson |
ssistant Secretary
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UNITED STATES OF AMERICA
_ Before the
- SECURITIES AND EXCHANGE COMMISSION

INVESTMENT ADVISERS ACT OF 1940
Release No. 3293 / September 28, 2011

ADMINISTRATIVE PROCEEDING
File No. 3-14571

ORDER INSTITUTING
In the Matter of ADMINISTRATIVE PROCEEDINGS
PURSUANT TO SECTION 203(f) OF THE
DARYL DWORKIN, INVESTMENT ADVISERS ACT OF 1940,
MAKING FINDINGS, AND IMPOSING
Respondent. REMEDIAL SANCTIONS

L.

The Securities and Exchange Commission (“Commission™) deems it appropriate and in the
public interest that public administrative proceedings be, and hereby are, instituted pursuant to
Section 203(f) of the Investment Advisers Act of 1940 (“Advisers Act”) against Daryl Dworkin
(“Dworkin” or “Respondent™). '

IL.

In anticipation of the institution of these proceedings, Respondent has submitted an Offer
of Settlement (the “Offer”) which the Commission has determined to accept. Solely for the
purpose of these proceedings and any other proceedings brought by or on behalf of the
Commission, or to which the Commission is a party, and without admitting or denying the findings
herein, except as to the Commission’s jurisdiction over him and the subject matter of these
proceedings, and the findings contained in Section II1.2 below, which are admitted, Respondent
consents to the entry of this Order Instituting Administrative Proceedings Pursuant to Section
203(f) of the Investment Advisers Act of 1940, Making Findings, and Imposing Remedial
Sanctions (“Order”), as set forth below.

I1I.

On the basis of this Order and Respondent’s Offer, the Commission finds that:
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1.  Dworkin, age 42, resides in Syosset, New York. From September 2002 through
March 2003 and from April 2004 through April 2008, Dworkin was an analyst at The NIR Group,
LLC (“NIR”), an unregistered investment adviser. NIR was briefly registered with the
Commission for several months in 2006 but chose to withdraw the firm’s registration.

2. On July 7, 2010, Dworkin pled guilty to one count of conspiracy to commit
securities fraud in violation of Title 15 United States Code, Section 78; one count of Securities
Fraud in violation of Title 17 United States Code, Section 240.10b-5; and one count of conspiracy
to Use Interstate Facilities with Intent to Promote Unlawful Activity in violation of Title 18, '
Section 1952 before the United States District Court for the Eastern District of New York, in
United States v. Daryl Dworkin, Crim. Information No. 10-CR-513.

3. The counts of the criminal information to which Dworkin pled guilty alleged, inter

alia, that in or about and between 2007 and 2009, Dworkin, together with others, knowingly and

willfully made materially false statements to one of NIR’s investors and between 2006 and 2008
Dworkin accepted kickbacks from two PIPE deal finders.

IVv.

In view of the foregoing, the Commission deems it appropriate and in the public interest to
impose the sanctions agreed to in Respondent Dworkin’s Offer.

Accordingly, it is hereby ORDERED:

Pursuant to Section 203(f) of the Advisers Act, that Respondent Dworkin be, and hereby is
barred from association with any broker, dealer, investment adviser, municipal securities dealer,
municipal advisor, transfer agent, or nationally recognized statistical rating organization.

Any reapplication for association by the Respondent will be subject to the applicable laws
and regulations governing the reentry process, and reentry may be conditioned upon a number of
factors, including, but not limited to, the satisfaction of any or all of the following: (a) any
disgorgement ordered against the Respondent, whether or not the Commission has fully or partially
waived payment of such disgorgement; (b) any arbitration award related to the conduct that served
as the basis for the Commission order; (c) any self-regulatory organization arbitration award to a
customer, whether or not related to the conduct that served as the basis for the Commission order;
and (d) any restitution order by a self-regulatory organization, whether or not related to the conduct
that served as the basis for the Commission order.

By the Commission.

Elizabeth M. Murphy

| M. Peterson
Assistant Secretary
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UNITED STATES OF AMERICA
_ Before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 65460 / September 30, 2011

ADMINISTRATIVE PROCEEDING
File No. 3-11935

In the Matter of
Smith Barney Fund Managefhent LLC
and Citigroup Global Markets Inc., ORDER MODIFYING THE
DISTRIBUTION PLAN .
Respondents.

On January 7, 2010, the Commission published a notice of the Plan of Distribution
(“Plan™) proposed by the Division of Enforcement in connection with this proceeding (Exchange
Act Release No. 61312). On February 25, 2010, the Commission extended the comment period -

" by 30 days (Exchange Act Release No. 61587). The Commission received no comments and on

April 15, 2010, the Plan was approved (Exchange Act Release No. 61917). On May 12,2010,
the Commission issued an Order Directing Disbursement of Fair Fund to disburse
$110,782,362.95 from the Citigroup Distribution Fund (Exchange Act Release No. 62088.)

The Plan provided for the distribution of disgorgement-related portions of the Fair Fund
to funds from the Smith Barmney Family of Funds (the “Funds”) that engaged a Citigroup affiliate,
Citicorp Trust Bank fsb or a predecessor entity (collectively, “CTB), as their transfer agent and.
paid transfer agent fees to CTB between October 1, 1999, and November 30, 2004, or to
successors to such Funds, in proportion to the total transfer agent fees paid to CTB by each Fund
or class of a Fund (subject to certain adjustments). Further, the Respondents were to have
advanced estimated distribution amounts to Funds that were liquidated after the initial
submission of the Plan but before the distribution. On August 1, 2006, Smith Barney Fund
Management LLC (“SBFM™) was replaced ds investment manager or investment adviser with.
respect to the Funds for which it served in those capacities by Legg Mason Partners Fund
Advisor, LLC (“Legg Mason™), a newly formed entity. SBFM continued to serve as
administrator to three Funds until October 19, 2006, whereupon 1t was replaced by Legg Mason
as investment manager of those Funds.

Under the Plan, the Respondents were to be reimbursed the amounts advanced to those
liquidated Funds, plus interest. After the Commission issued the Order to Disburse, the staff
learned that three liquidated Funds had not been advanced the estimated distribution amounts.
Specifically, three subsequently liquidated funds, the Legg Mason Partners Capital Preservation
11 Fund (“Capital Preservation II”), the Legg Mason Partners Variable Government Portfolio
(“Variable Government”), and the Legg Mason Partners Variable Equlty Index Portfoho
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[1 Fund (“Capital Preservation II”), the Legg Mason Partners Variable Government Portfolio
(“Variable Government™), and the Legg Mason Partners Variable Equity Index Portfolio
(“Variable Equity Index”), should have received advance payments as described in paragraph 15
of the Plan, but did not.

As a result, Legg Mason proposes to disburse $600,747.86, which should have been paid
to the Capital Preservation II Fund prior to its liquidation, plus interest of $25,809.10 to the
former shareholders of the fund to reimburse them for the fund’s pro rata allocation of the Fair
Fund. All expenses associated with this disbursement will be paid by Legg Mason. Because the
Fair Fund amounts allocated to Variable Government and Variable Equity would have an
immaterial impact to the per share Net Asset Value (“NAV?™) for those funds, and because of the
inefficiencies involved in disbursing such small amounts of money to these shareholders, Legg
Mason proposes that the money that should have been advanced to those two funds, plus interest,
be returned to the Commission. Pursuant to the Plan, when the final accounting is approved, any -

_ remaining residual funds will be transmitted to the U.S. Treasury.

Accordingly, it is ORDERED that the Commission modify the Distribution Plan by
directing (i) Legg Mason to Arrange for the disbursement of $626,556.96 from the Fair Fund to
former shareholders of the Capital Preservation II Fund; and (ii} the return of the money that
would have been used to reimburse Legg Mason had it properly paid the advancements to the
Legg Mason Partners Variable Government Portfolio and the Legg Mason Partners Variable
Equity Index Portfolio to the Commission for transmittal to the U.S. Treasury upon termination
of the Fair Fund.

By the Commission.

Elizabeth M. Murphy
Secretary

S Dfiris

By: Lynn M. Powalski
Deputy Secretary
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UNITED STATES OF AMERICA
. ‘ Before the
SECURITIES AND EXCHANGE COMMISSION
SECURITIES EXCHANGE ACT OF 1934
Release No. 65243 / September 1, 2011

ADMINISTRATIVE PROCEEDING
File No. 3-11317

In the Matter of
ORDER DIRECTING DISBURSEMENT
Putnam Investment Management, LL.C, OF FAIR FUND RESIDUAL

Respondent.

(“Plan”) proposed by the Division of Enforcement in connection with this proceeding. See
Exchange Act Release No. 55561. The Commission received comments, and, on July 20, 2007,
the Plan was approved in modified form. See Exchange Act Release No. 56115.

. On March 30, 2007, the Commission published a notice of the Plan of Distribution

The Plan provides that a Fair Fund consisting of a total of $153,524,387 in disgorgement
and civil penalties, plus additional accumulated interest, will be distributed by the Plan
Administrator to injured investors according to the methodology set forth in the Plan. By prior
orders, the Commission has directed nine disbursements of the Fair Fund to injured investors
totaling $144,280,769.88.

' By a Corrected Order Directing Disbursement of Fair Fund dated August 15, 2008, the Commission authorized
the first distribution in the amount of $33,778,470.39. See Exchange Act Release No. 58369A. By an Order
Directing Disbursement of Fair Fund dated December 2, 2008, the Commission authorized the second distribution in
the amount of $46,515,302.38. See Exchange Act Release No. 59041, By an Order Directing Disbursement of Fair
Fund dated February 25, 2009, the Commission authorized the third distribution in the amount of $28,128,811.12.
See Exchange Act Release No. 59447, By an Order Directing Disbursement of Fair Fund dated May 28, 2009, the
Commission authorized the fourth distribution in the amount of $4,245,929.44. See Exchange Act Release No.
59994, By an Order Directing Disbursement of Fair Fund dated July 31, 2009, the Commission authorized the fifth
distribution in the amount of $19,354,093.35. See Exchange Act Release No. 60412. By an Order Directing
Disbursement of Fair Fund dated December 2, 2009, the Commission authorized the sixth distribution in the amount
of $4,356,590.74. See Exchange Act Release No. 61098. By an Order Directing Disbursement of Fair Fund dated
February 2, 2010, the Commission authorized the seventh distribution in the amount of $4,214,238.67. See

. Exchange Act Release No. 61463. By an Order Directing Disbursement of Fair Fund dated November.1, 2010, the
Commission authorized the eighth distribution in the amount of $2,641,841.14. See Exchange Act Release No.
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be distributed directly to injured investors (“Residual™) shall be distributed to the Putnam mutual

. The Plan further provides that any monies remaining in the Fair Fund that are not able to
funds harmed by the market timing activity.

Accordingly, it is ORDERED that the Commission staff shall arrange for the transfer of
$10,052,040.97 of the Fair Fund to Northern Trust Company, and, beginning within one business
day after such transfer, the Plan Administrator shall distribute such amount, plus the additional
$36,059,018.56 of Fair Fund monies being heid at Northern Trust Company, to the Putnam
mutual funds identified in the payment file that Putnam has submitted to the Commission staff,
for a total Residual distribution of $46,111,059.53.

By the Commission.

W% ‘ A?“W
Elizabeth M. Murphy
Secretary

. 063221. By an Order Directing Disbursement of Fair Fund dated March 4, 2011, the Commission authorized the
ninth distribution in the amount of $1,045,492.65. See Exchange Act Release No. 64034,




SECURITIES AND EXCHANGE COMMISSION

17 CFR Parts 239, 24‘), 209 and 274'
[Release Nos. 33-9256; 34-65244; 39-2478; 1C-29780]
Amendments to Include New Applicant Types on Form 1D
AGENCY: Securities and Exchange Comnmission.
ACTION: Final rule amendments.
SUMMARY: The Securities and Exchange Commission (“Commission”) is amending Form ID
to include additional applicant types in order to facilitate processing of the form. Form 1D is the
application for access codes to file on the Commiséion’s Electronic Data Gathering, Analysis,
and Retrieval (“EDGAR?) system. The purpose of introducing these new applicant types is to
improve the Commission’s internal procedures for processing filings, including by routing Form
ID filings to th;a appropnate internal office or division.
EFFECTIVE DATE: [Insert date of publication in the Federal Register].
FOR FURTHER INFORMATION CONTACT: Catherine Moore, Senior Special Counsel or
Andrew Bernstein, Attorney-Adviser, Office of Clearance a:lld' Settlement, Division of Trading
and Markets, Securities and Exchange Commission, 100 F Street, NE, Washington, DC 20549,
at (202) 551-5710.
SUPPLEMENTARY INFORMATION:
1. BACKGROUND

Form 1D is filed by registrants, third party filers, or any of their resp;ctive agents, to
whom the Commission previously has not assigned a Central Index Key (“CIK”) code, to request
access codes in order to file in electronic format through EDGAR. EDGAR a'ccess codes include

the CIK code, the CIK Confirmation Code (“CCC”), Password (“PW”), and Password
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Modification Authorization Code (“PMAC”)."

Currently, Form ID does not differentiate applicants by spectfic type and simply lists as

77 ek 37 Gl

possible applicant types “filer,” “filing agent,” “training agent, transfer agent,” and
“individual.” However, the number and type of persons that use EDGAR for submitting ﬁh’ngs
has increased since Form 1D was first adopted by the Commission and may increase further
following the adoption of various rules under the Dodd-Frank Wall Street Reform and Consumer
Protection Act (*Dodd-Frank Act®).” Accordingly, the Commission is amending Form 1D to list
specific persons as applicant types on the form in order to allow thé form to be assigned for
processing within the Commission based on the type of applicant.

The new applicant types include persons that currently file on EDGAR but who are not
scparately listed on Form 1D, persons that currently file forms with the Commission in paper but
who may be reguired to file on EDGAR in the future, and persons who will be required to meet
certain new filing obligations under the Securities Exchange Act of 1934 (“*Exchange Act”),
including provisions added by the Dodd-Frank Act. The amendments to Form 1D also mclude
corresponding definitions for each new applicant type.3 New applicants should select only one

entity type when completing and submitting Form 1D.% Jf an applicant qualifies as more than one

of the applicant types listed on the form, it should select the applicant type related to the first

See EDGAR Filing Manual (Volume 1) General Information (Section 2.4, Accessing
EDGAR).

2 The Dodd-Frank Wall Street Reform and Consumer Protection Act, Pub. L. No. 111-203,
124 Stat. 1376 (2010).

> The definitions included in Form 1D are to facilitate the correct selection of “applicant type”
by a particular filer and are not intended to amend or otherwise change any provision of the
federal securities laws or the regulations promulgated thereunder.

4

For purposes of Form 1D, the term “person” includes either an individual or entity. if the
applicant is also an “individual” as defined in the current Form ID, then the applicant must
apply as both an “individual™ as well as another appropriate applicant type that properly
charactenzes it.
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filing it plans to submit on EDGAR. The access codes the applicant retrieves after Form ID is
approved may be used to submit filings on EDGAR for any eﬁtity type (other than transfer agent)
provided that such filing complies with all other applicable rules and regulations.5 Persons that
have previously filed Form ID applications with the Commission are not required to re-file Form
1D as a result of these amendments.

As more fully described below, the following applicant types and applicable definitions
are being added to Form 1D: Investment Company, Business Development Company or
Insurance Company Separate Account, Institutional Investment Manager (Form 13F Filer), Non-
Investment Company Applicant under the Investment Company Act of 1940, Large Trader,
Clearing Agency, Municipal Advisor, Municipal Securities Dealer, Nationally Recognized
Statistical Rating Organization, Security-Based Swap Data Repository, Security-Based Swap
Dealer and Major Security-Based Swap Participant, and Secutity—Blased Swap Execution
Facility.

Investment Company, Business Development Company or Insurance Company Separate

Account, Institutional Investment Manager (Form 13F Filer), and Non-Investment Company
Applicant under the Investment Company Act of 1940

Currently, a person that may fall within the applicant type of’ “Investment Company,
Business Development Company or Insurance Company Separatc Account,” “Institutional
Investment Manager (Form 13F Filer),” or “Non-Investment Company Apphcant under the
Investment Company Act of 1940” may make submissions on EDGAR in electromce format
without referencing the appropriate applicant type on Form 1D, As such, the Commission 18
adding these specific applicant types to Form 1D in order to facilitate processing ot the form as

filed by such persons. The applicant type of “Investment Company, Business Development

5 Persons that are transfer agents must apply for a separate set of access codes even if they

already submit filings on EDGAR in another capacity. See Secunties Exchange Act Release
No. 54865 (December 4, 2006), 71 FR 74698 (December 12, 2006) (File No. §7-14-00).




. Company or Insurance Company Separate Account” being added to Form ID includes persons

that meet the definition of “investment company’.’ in Section 3 of the Investment Company Act
of 1940 (“Investment Company Act”) % or otherwise register an offering of their securities on a
registration form adopted by the Commission under the Investment Company Act, including
management companies (within the meaning of Sections 4 and 5 of the Investment Company
Act), face-amount certiticate companies (within the meaning of Section 2(a)(15) of the
Investment Company Act), unit investment trusts (within the meaning of Section 4 of the
Investment Company Act), business development companies (within the meaning of Section
2(a)(48) of the Investrnent Company Act), an(i insurance company separate accounts (including
any separate account which would be required to be registered under the Investment Company
Act except for the exclusion provided by Section 3(c}(11) of such Act and which files a
registration statement on Form N-3 or Form N-4). The applicant type of “Institutional
. Investment Manager (Form 13F Filer)” includes any person that is required to file a Form 13F
under Section 13(f) of the Exchange Act and the rules promulgated thereunder.’ Finally, a
“Non-lnvestment Company Applicant under the Investment Company Act of 19407 1s
“descriptive of the type of Form ID applicant that is submitting an application secking an order
from the Commission for an exemption from one or more provisions of the Investment Company

Act and the rutes promulgated thereunder.

Large Trader
The applicant type “Large Trader” is being added to Form 1D in order for these new

registrants to retrieve EDGAR access codes and subsequently register with the Commuission as a

large trader in accordance with new Rule 13h-1 under the Exchange Act, which will become

¢ Sec 15 U.S.C. 80a-3.
. 7 See 15 U.S.C. 78m(D(6)(A).




effective as of October 3, 201 1.8 The definition of “Large Trader” that is being added to Form
ID cross-references the definition that was adopted by the Commission in Rule 13h-1.

Cleanng Agency

Among other things, Title VII of the Dodd-Frank Act added new provisions to the
Exchange Act that require clearing agencies that clear security-based swaps to register with the
Commission. It also required that the Commission adopt rules with respect to security-based
swap clearing agencies.9 The Commission previously stated that it preliminarily believes that
clearing agencies should in the future file compliance' reports with the Commission ]'I.l atagged
data format in accordance with the EDGAR database, which would utilize the existing EDGAR
framework to provide electronic filings to the Commission.'” The definition of “Clearing
Agency” being added to Form 1D cross-references the definition in Section 3(a)(23) of the
Exchange Act.!!

Municipal Advisor

. Section 975 of the Dodd-Frank Act amended Section 15B of the Exchange Act to make it
unlawful for “a municipal advisor to provide advice to or on behalf of a municipal entity or
_ obligated person with respect to municipal financial products or the issuance of municipal
securities, or to undertake a solicitation ot a mpnicipal entity or obligated person, unless the

.. . . . .12 .. P . . ..
municipal advisor is registered. Municipal Advisors register with the Commission on Form

¥ See Securities Exchange Act Release No. 64976 (July 27, 2011), 76 FR 46960
{Aug. 3, 2011) (File No. S7-10- 10).

? See 15U.8.C. 78q-1(g), (1), and (j) (as amended by Sectlon 763(b) of the Dodd-Frank Act).

10 gee Securities Exchange Act Release No. 64017 (March 3, 2011), 76 FR 14472 (March 16,
2011) (File No. $7-08-11).

" 15 U.S.C. 78c(a)(23).
12 See 15 U.S.C. 780-4(a)(1 {B) (as amended by Section 975(a)(1)(b) of the Dodd-Frank Act).




MA-T."> This current form is temporary, however, with an expiration date 6f December 31,
2011."* On December 20, 2010, the Commission proposed rules relating to a permanent
registration regime for municipal advisors.””> The proposed permanent registr-ation regime would
require that an aﬁp!‘icalion for the registration of a mgnicipa] advisor must be filed clectronically
with the Commission on proposed new Forms MA or MA-1, as applicable, and the Commission
is considering whether such applications should be filed through EDGAR.' 7The definition of
“Municipa] Advisor” on Form 1D cross-references the definition in Section 15B(e)(4) of the
Exchange Act.”

Municipal Securities Dealer

A “Municipal Securities Dealer” currently registers with the Commission in paper
format on Form MSD.'® The definition of “Municipal Securities Dealer” being added to Form 1D
cross-references the definition in Section 3(2)(30) of the Exchange Act.”?

Nationally Recognized Statistical Rating Organization

A Nationally Recognized Statjstical Rating Organization (“NRSRO”) currently registers

: o ) . - 20 )
with the Commission in paper format on Form NRSRO™ and files annual reports required under

> 17 CFR 249.1300T.

4 See Sccurities Exchange Act Release No. 62824 (September 1, 2010), 75 FR 54465
(September 8, 2010) (File No. 57-19-10).

15 See Securities Exchange Act Release No. 63576 {December 20, 2010), 76 FR 824 (January
6,2011) (File No. §7-45-10).

19 1d. at 839,

7 See 15 U.S.C. 780-4(a)(1)(B) (ds amended by Section 975(a)(1)(b) of the Dodd-Frank Act).
" 17 CFR 249.1100.

15 U.S.C. 78¢(a)(30).

217 CFR 249b.300.
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Rule 17g-3 of the Exchange Act”'

The Commission has proposed amending these rules to
require an NRSRO to use EDGAR in order to submit alt future information and reports.”” The
definition of a “Nationally Recognized Statistical Rating Organization” that is being added to

Form 1D cross-references the definition in Section 3(a)(62) of the Exchange Act®

Security-Based Swap Data Repository

The Dodd-Frank Act provided the Commission with broad authority to adopt rules
governing security-based swap data repositories (“SDRs”) and to develop additional duties
applicable to these SDRs. The Commission proposed Rule 13n-1 under the Exchange Act to
establish the procedures by which SDRs could apply to the Commission for registration.”* This
proposed rule provided that an application for the registration of an SDR must be filed
electronically on proposed new Form SDR with the Commission. The definition of “Secunty-
Based Swap Data Repository” being added to Form 1D cross-references the definition in Section
3(a)(75) of the xchange Act.”

Security-Based Swap Dealer and Major Security-Based Swap Participant

Section 761 (a) of the Dodd-Frank Act amended Section 3(a) of the Exchange Act to add
definitions for, among others, the terms “security-based swap dealer” and “major sceurity-based
swap participanl.”% Section 15F of the Exchange Act, added by section 764(a) of the Dodd-

Frank Act, establishes requirements for registration and comprehensive oversight of security-

2! 17 CFR 240.17g-3.

2 See Sceurities Exchange Act Release No. 64514 (May 18, 2011), 76 FR 33420 (June 8,
2011) (File No. $7-18-11).

315 U.S.C. 78c(a)(62).

24 See Securities Exchange Act Release No. 63347 (November 19, 2010). 75 FR 77306
(December 10, 2010) (File No. §7-35-10).

3 See 15 U.S.C.78c(a)(75) (as amended by Section 761 of the Dodd-Frank Act).
2% See Pub. L. 111-203, §761(a).




based swap dealers and major security-based swap participants.” The definition of “Major
Security-Based Swap i’articipant” that is being added to Form 1D cross-references the definition
in Section 3(a)}(67)(A) of the Exchange Act.?® In addition, the definition of “Security-Based
Swap Dealer” that is being added to Form 1D cross-references the definition in Section
3(a)}(71XA) of the Exchange Act.®

Securities-Based Swap Execution Facility

Section 761(a) of the Dodd-Frank Act amended Section 3(a) of the Exchange Act to add
definitions for, among others, the term “security-based swap execution facility:”z’o In accordance
with Section 763 of the Dodd-Frank Act, the Commission proposed Regulation SB SEF under
the Exchange Act, which was designed to create a registration framework for security-based
swap execution facilities (“SB SEFs”).”’ Proposed rule 801(a) in Regulation SB SEF would
require the registration application for SB SEFs to be filed electronically in a tagged data format
with the Commission on Form SB SEF.*? The definition of a “Securities-Based Swap Execution
Facility” that is being added to Form ID cross-references the definition found in Section 3(a){(77)
of the Exchange Act.”

The Commission believes that updating Form 1D to add the above applicant types and
related definitions will facilitate the processing of the form, including by routing Form ID filings

to the appropriate internal oftice or division, and allow filers to promptly retricve access codces

27 {51.S.C. 780-10 (as amended by Section 764(a) of the Dodd-Frank Act).

B See 15 U.S.C. 78c(a)(67)(A) (as amended by Section 761 of the Dodd-Frank Act).
Y Gee 151U.5.C. 78c(a)(71)(A) (as amended by Section 761 of the Dodd-Frank Act).
0 See Pub. L. 111-203, §761(a).

31 See Securities Exchange Act Release No. 63827 (February 2, 2011), 76 FR 10948 (February -

28.2011) (File No. $7-06-11).
32

_
=

3 See 15 U.S.C. 78(a)(77) (as amended by Section 763 of by the Dodd-Frank Act).




and file 1 electronic format on EDGAR.
I1. PROCEDURAL AND OTHER MATTERS

The Administrative Procedure Act (“APA™)** generally requires an agency to publish,

before adopting a rule, notice of a proposed rulemaking in the Federal Register.”> This

requirement does not apply, however, to, “interpretive rules, general statements of policy, or

3136

rules of agency organization, procedure, or practice.”™” Further, the APA also generally requires

that an agency publish a rule in the Federal Register 30 days before the rule becomes effective.’’

This requirement, however does not apply where an agency finds good cause.*®

The Commission is amending Form 1D te include new applicant types. These new
applicant types are “Investment Company, Business Development Company or Insurance
Company Separate Account,” “Institutional Investment Manager (13F Filer),” “Non-Investment
Company Applicant under the Investment Company Act of 1940,” “Large Trader,” “Cleanng
Agency,” “Municipal Advisor,” “Mumcipal Securities Dealer,” “Na,tionally Recognized
Statistical Rating Organization,” “Se'curity-Based Swap Data Repository,” “Security-Based
Swap Dealer and Major Security-Based Swap Participant,” and “Securities-Based Swap
Execution Facility.” The sole purpose of including these new applicant types 1s to improve the
Commission’s internal procedures for processing filings, including routing Form 1D filings to the

appropriate internal otfice or division. Accordingly, the Commission finds that because the

¥ S U.S.C. 551 et seq.

3 See 5 U.S.C. 553(b).
36 Id.
T See 5 U.S.C. 553(d).
18 1d.




amendments relate solely to rules of agency organization, procedure or practice, publishing the

changes for comment is unnecessary.’ ’

The APA also generally requires publication of a rule in the Federal Register Elt least 30
days before its effective da'te unless the agency finds c;therwise for good cause.”’ As noted
above, the amendments to Form ID are intended solely to improve the Commisston’s internal
procedures for processing filings. These changes will not impose a new burden on any person to
file the form with the Commission as the obligation to submit a Form ID arises from the
requirement to make filings with the Commission through EDGAR in accordance with other
rules and regulations issued by the Commission. Sirmlarly, the amendments do not impose any
burden on persons who have previously submitted a Form ID as these persons will not be
required to re-file the Form ID to account for the inclusion of specific applicant types. These
changes will allow the Commission to process Form 1Ds more efficiently and will reduce the
likelihood of unnecessary delays in processing. For these reasons, the Commission finds good
cause for these procedural amendments to take effect immediately.

. PAPERWORK REDUCTION ACT

Form ID, as in effect prior to these amendments, contains “collection of information™

requirements within the meaning of the Paperwork Reduction Act of 1995 (“PRA™).Y

Specifically, there is a current approved collection of information for Form ID entitled “EDGAR

* " For similar reasons, the amendments do not require analysis under the Regulatory Flexibility

Act or analysis of major status under the Small Business Regulatory Enforcement Fairness
Act. See 5 U.S.C. 601(2) (for purposes of Regulatory Flexibility analyses, the term “rule”
means any rule for which the agency publishes a general notice of proposed rulemaking) and
5U.S.C. 804(3)(C) (for purposes of Congressional review of agency rulemaking, the term
“rule” does not inchide any rule of agency organization, procedure, or practice that does not
substantially affect the Aghts or obligations of non-agency parties).

¥ See 5 U.S.C. 553(d)(3).
44 U.S.C. et seq.
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Form ID” (Office of Management an-d Budget (*OMB”) Control No. 3235-0328). An agency
may not conduct or sponsor, and a person is not required to respond to, a collection of
information unless it displays a currently valid OMB control number.

We do not believe that the amendments to Form 1D necessitate an increase or decrease in
the current PRA burden estimates for Form ID. Specifically, respondents to Form ID previously
were required to indicate whether they are submitting the form as a “filer,” “filing agent,”
“training agent,” “transfer agent,” or “individual.” The amendments we are adopting today
simply add new apphicant types to reflect persons that currently file on EDGAR but who are not
separately listed on Form ID. These new applicant types include “Investment Company,
Business Development Company or Insurance Company Separate Account,” “jnstitutional
Investment Manager (Form 13F Filer),” “Non-Investment Company Applicant under the
Investment Company Act of 1940, “Large Trader,” “Clearing Agency,” “Municipal Advisor,”
“Municipal Securities Dealer,” “Nationally Recognized Statistical Rating Organization,”
“Security-Based Swap Data Repository,” “Security-Based Swap Dealer and Major Security-.
Based Swap Participant,” and “Securities-Based Swap Execution Faclity.” Respondents will
continue to be required to select an appropriate applicant type, with the sole difference being that
that the list of options will increase.

The amendments to Form TD do not impose a new burden on any person (o file the form
with the Commission, nor do they impose any burden on persons who have previously submitted
a Form ID as these persons will not— be required to re-file the Form 1D 1o account for the
inclusion of specific applicant types. The sole change being effected by these amendments will
be that new registrants will be asked to indicate a specific applicant type when completing the
Form ID. To the extent that these new registrants will be required 1o register with the

Commission and make filings on EDGAR in accordance with other Commission rules and

11




regulations, the PRA burdens associated with those -o‘bligatioils will be accounted for in the
context of those other rules and regulations.

The total estimated burden of filing a Form 1D for a filer not currently subject to a
requirement to file 6n EDGAR is 0.15 hours. For the reasons discussed above, we thercfore
believe that the overall information collection burden of Form 1D would remain the same. As a
result, we have not submitted the revisions to the collection of information to the Office of
Management and Budget for review under 44 U.S.C. 3507(d) and 5 CFR 1320.11.

Iv. ECONbMIC ANALYSIS

A. Consideration of Costs and Benefits

The amendments to Form 1D update the form to reflect the increased use of the EDGAR
database by various persons and institutions regulated by the Commission. Some of these
entities currently file on EDGAR in eiectronic format and others may be reguired to file on
EDGAR in the future, The amendments will facilitate the Commission’s process for reviewing
and processing tile form and, consequently, thé ability of filers to promptly retrieve the access
codes needed to file on EDGAR. We do not believe these amendments vv;ill impose any
significant costs on non-agency parties.

B. Consideration of Burden on Competition and Promotion of Efficiency,
Competition and Capital Formation

Section 23(a)42 of the Exchange Act requires the Commission, when making rules and
regulations under the Exchange Act, 10 consider the impact a new rule would have on
compeltition. Section 23(a)(2) of the Exchange Act prohibits the Commission from adopting any

rule that would impose a burden on competition not necessary or appropriate in furtherance of

2 15U.8.C. 78w(a).
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the purposes of the Exchange Act. Section 3(f) of the Exchange Act® and Section 2(c) of the
Investment Company Act™ require the Commission, when engaging in rulemaking that requires
it to consider whether an action is necessary or appropriate in the public interest, to consider, in
addition to the protection of investors, whether the action would promote efficiency,
competition, and capital formation. Wé do not believe that the amendments to Form ID that
reflect new entity applicant types will have any impact on competition.
V. STATUTORY AUTHORITY

We are adopting the amendments to Form ID under the authority in Section 19(a)*® of the
Securities Act, Sections 3(b),* 13(a)." 23(a),** and 35A% of the Exchange Act, Section 319 of
the Trust Indenture Act of 1939 and Sections 30™ and 38 of the Investment Company Act of
1940.
List of Subjects
17 CFR Parts 239, 249, 269 and 274

Reporting and recordkeeping requirements, Securities.

B 15U.8.C. 78c(f).
15 U.8.C. 80a-2(c).
15 U.8.C. 77s(a).
# 15U.8.C. 78c(b).
715 U.S.C. 78m(a).
8 15U.8.C. 78w(a).
¥ 50.8.C 78I

015 U.8.C. 77sss.
ST 15U.8.C. R0a-29.
15U.8.C. 80a-37.

n
[Be]




TEXT OF FORM AMMENDMENTS
For the reasons set out in the preamble, the Commission amends Title 17, Chapter 11, of the
Code of Federal Regulations as follows.

PART 239 — FORMS PRESCRIBED UNDER THE SECURITIES ACT OF 1933

I The authority citation for part 239, continues to read, in part, as follows:

Authority: 15 U.S.C. 771, 77g, 77h, 77, 77s, 772-2, T72-3, 77sss, 780, 781, 78m, 78n,
780(d), 78u-5, 78w(a), 7811, 78mm, 80a-2(a), 80a—3, 80a—8, 80a-9, 80a—10, 80a-13, 80a-24,
80a—26, 80a-29, 80a-30, 80a-37, and Pub. L. No. 111-203, §939A, 124 Stat. 1376, (2010)

unless otherwise noted.

* * * * *

PART 249 - FORMS, SECURITIES EXCHANGE ACT OF 1934
2. The authority citation for part 249 continues to read, in part, as follows:
Authority: 15 U.S.C. 78a et-seg., and 7201 et seq.; and 18 U.S.C. 1350, unless otherwise

noted.

* # * * *

PART 269 —- FORMS PRESCRIBED UNDER THE TRUST INDENTURE ACT OF
1939

3. The authority citation for part 269 continues to read as follows:
Authority: 15 U.S.C. 77ddd(c), 77ece, 77gge, 77hhh, 771, 77)jj, 77sss. and 781(d),
unless otherwise noted.

PART 274 - FORMS PRESCRIBED UNDER THE INVESTMENT COMPANY ACT OF
1940

4, The authority citation for part 274 continues to read, in part, as follows:
Authority: 15U.S.C. 771, 77g, T7h, 77}, 77s, 78¢(b), 781, 78m, 78n, 780(d), 80a-8,

80a-24, 80a—26, and 80a—29, unless otherwise noted.
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* #* # * *
l 5. Form ID (referenced in §§239.63, 249.446, 269.7 and 274.402 of this chapter) 1s

revised to read as set forth in the attached Appendix A.

- By the Commisston.

Elizabeth M. Murphy
Secretary

September 1, 2011

Note: The following Appendix A will not appear in the Code of Federal Regulations.
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APPENDIX A OMB APPROVAL
U.S. Securities and Exchange Commission OMS Number: g
. pires: November 30, 2013
Washington, DC 20549 Estimated average burden
haurs pet response: 0.15

UNIFORM APPLICATION FOR ACCESS CODES TO FILE ON EDGAR

PART I—APPLICATION FOR ACCESS CODES TO FILE ON EDGAR

Name of applicant (Applicant’s name as specified in its charter, except, if individual, last name, first name, middle name,
suffix [e.g., “J]) '

Mailing Address or Post Office Box No.

City State or Country Zip

Telephone number (include Area and, if Foreign, Country Code)

Applicant is (see definitions in the General Instructions):

[C] Individual (if you check this box, you must also check another box that appropriately describes you)
[0 Clearing Agency

I} Filer

[} Filing Agent

[T Institutional Investment Manager (Form 13F Filer)

[ TInvestment Company, Business Development Company or Insurance Company Separate Account
[[J Large Trader

[ Municipal Advisor

3 Municipal Securities Dealer

[ Nationally Recognized Statistical Rating Organization

3 Non-Investment Company Applicant under the Investment Company Act of 1940

[0 Security-Based Swap Data Repository

1 Security-Based Swap Dealer and Major Security-Based Swap Participant

B Security-Based Swap Execution Facility

{1 Training Agent

[0 Transfer Agent

PART II—FILER INFORMATION (To be completed only by filers that are not individuals)

Filer’s Tax or Federal Identification Number (do not enter Social Security Number)

Doing Business As

Forgign Name (if Foreign Issuer Filer and applicable)

Primary Business Address or Post Office Box No. (if different from mailing address)

City State or Country Zip

State of Incorporation Fiscal Year End (mm/yy)

. SEC 2084 (09-11)
Persons who respond to the collection of information contained in this form are
not required to respond unless the form displays a current valid OMB control number.
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PART HI—CONTACT INFORMATION (To be completed by all applicants)

Person 1o receive EDGAR Information, Inquiries and Access Codes

Telephone Number (Include Area and, if Foreign, Country Code)

Mailing Address or Post Office Box No. (if different from applicant’s mailing address)

City ‘ State or Country Zip

E-Mail Address

PART N—ACCOUNT INFORMATION (To be completed by filers and filing agents only)}

Person to receive SEC Account Information and Billing Invoices

Telephone Number {Include Area and, if Foreign, Country Code)

Mailing Address or Post Office Box No. (if different from applicant’s mailing address) -

City State or Country : Zip

PART V—SIGNATURE (To be completed by all applicants)

Signature

Type or Pnint Name

Position or Title

Date

Intentional misstatements or omissions of facts constitute federal criminal violations. See 18 U.S.C. 1001.

Section 19(a) of the Securities Act of 1933 (15 U.S.C. 77s(a)), sections 13(a) and 23(a) of the Securities Exchange Act of 1934
(15 U.S.C. 78m(a} and 78w(a)), section 319 of the Trust Indenture Act of 1939 (15 U.S.C. 77sss), and sections 30 and 38 of

the Investment Company Act of 1940 (15 U.S.C. 80a-29 and 80a-37) authorize solicitation of this information. We will use this
information to assign system identification to filers, filing agents, and training agents. This will allow the Commission to identify

persons sending electronic submissions and grant secure access to the EDGAR system.
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FORM ID
GENERAL INSTRUGTIONS

USING AND PREPARING FORM 1D

FORM ID must be filed by all applicant types listed on this Ferm, or their agents, to whom the Commission
previously has not assigned a Central Index Key (CIK) code, to request the following access codes to permit filing
on EDGAR:

«  Central Index Key (CIK)—The CIK uniquely identifies cach filer, fiting agent, and training agent. We assign the
CIK at the time you make an initial application. You may not change this code. The CIK is a public number,

. CIK Confirmation Code {CCC)—You will use the CCC in the header of your filings in conjunction with your
CIK to ensure that you authorized the filing.

«  Password (PW)—The PW altows you to log onto the EDGAR system, submit filings, and change your CCC,

. Password Modification Authorization Code (PMAC)—The PMAC atlows you to change your password.

An applicant must filc this Form in electronic format via the Commission’s EDGAR Filer Management website.
Please see Regulation S-T (17 CFR Part 232) and the EDGAR Filer Manual for instructions on how to file
electronically, including how to use the access codes.

The applicant must complete the Form 1D electronic filing by also submitting to the Commission a copy ofa
notarized paper “authenticating” document. The authenticating document must include the information required

10 be included in the Form ID filing, be manually signed by the applicant over the applicant’s typed signature, and
confirm the authenticity of the Form ID filing. Applicants may fulfill the authenticating document requirement by
making a copy of the applicant’s electronic Form TD filing, adding the necessary confirming language, signing it, and
having the signature notarized.

If the applicant has prepared the authenticating document before making its electronic Form ID filing, it may submit
the document as an uploaded Portable Document Format (PDF) attachment to the electronic filing. An applicant
also may submit the authenticating document by faxing it to the Commission at (202) 504-2474 or (703) 914-4240
within two business days before or after its electronic Form 1D filing. 1f submitted by fax after the electronic Form
1D filing, the authenticating document must contain the accession number assigned to the electronic Form ID filing.
If the fax is not received timely, the Form TD filing and application for access codes will not be processed, and the
applicant will receive an e-mail message at the contact e-mai! address included in the Form 1D filing informing the
applicant of the failure to process and providing further guidance. The message will state why the application was
not processed.

For assistance with technical guestions about electronic filing, call Filer Support at (202) 551-8900. For assistance
with questions about the EDGAR rules, Division of Corporation Finance filers may cail the Office of Information
Technology at {202) 551-3600; and Division of Investment Management filers may call the IM EDGAR Inquiry Line
at (202) 551-6989. ‘ '

You must complete all items in any parts that apply to you. If any item in any part does not apply to you, please leave
it blank.




PART I1—APPLICANT INFORMATION (To be completed by all applicants)

Provide the applicant’s name in English.

Please check one of the boxes to indicate whether you will be sending electronic submissions as a clearing agency,
filer, filing agent, institutional investment manager, investment company, large trader, municipal advisor, municipal
sccurities dealer, nationally recognized statistical rating organization, non-investment company applicant under the
Investment Company Act of 1940, security-based swap data repository, security-based swap dealer, security-based
swap execution facility, training agent, or transfer agent. Mark only one of these boxes per application. If you are an
individual, however, also mark the “Individual” box.

For purposes of this Form, the term “person” includes either an individual or entity. In addition, please note that
the following definitions are to facilitate the correct selection of “applicant type” and are not intended to amend or
otherwise change any provision of the federal securities laws or the regulations promulgated thereunder. Finally,
to the extent that a definition cross-references a particular statute, such definition shall also include any rules or
regulations promulgated by the Commission further refining the statutory definition.

*

“Individual”™—A natural person.

“Clearing Agency”—Any person that is a “‘clearing agency™ as defined in Section 3(a}(23) of the Securities
Exchange Act of 1934, as amended. (See 15 U.S.C. 78c(a)(23)).

“Eiler”—Any person on whose behalf an electronic filing is made that is not otherwise covered by another
Form ID applicant type (other than “Individual”, as noted in the Instructions above).

“Filing Agent”—A financial printer, law firm, or other person, which will be using these access codes to send a
filing or portion of a filing on behalf of a filer.

“Institutional Investment Manager (Form 13F Filer)”—Any person that is required to file a Form 13F under
Section 13(f) of the Securities Exchange Act of 1934, as amended. (See 15 U.S.C. 78m(f)(6)(A)).

]

“Investment Company, Business Development Company or Insurance Company Separate Account”™ —Any person
that mects the definition of “investment company” in Section 3 of the Investment Company Act of 1940, as amended
(See 15 1.5.C. 80a-3), or otherwise registers an offering of its securities on a registration form adopted by the
Commission under such Act, including management companies, face-amount certificate companies, unit investment
trusts, business development companies, and insurance company separate accounts (including any separate account
which would be required to be registered under the Investment Company Act of 1940 except for the exclusion
provided by Section 3(c)(11) of such Act and which files a registration statcment on Form N-3 or Form N-4).

*1,arge Trader”—Any person that is a “large trader” as defined by Rule 13h-1(a)(1} undcer the Securitics
Exchange Act of 1934, as amended (See 17 CFR 240.13h-1(a)(1)}.

“Municipal Advisor”—Any person that is a “municipal advisor” as defined in Section 15B(e)(4) of the
Securities Exchange Act of 1934, as amended. (See 15 U.S.C. 780-4(c)(4)).

“Municipal Securities Dealer”-Any person that is a “municipal securities dealer” as defined in Section 3(a)
(30) of the Securities Exchange Act of 1934, as amended. (See 15 U.S.C. 78¢(a)(30}).

“Nationally Recognized Statistical Rating Organization™—Any person that is a “nationally recognized statistical
rating organization” as defincd in Section 3(a)62) of the Securities Exchange Act of 1934, as amcnded.
(See 15 U.S.C. 78c(a)(62)).

“Non-Investment Company Applicant under the Investment Company Act of 1940 —Any person submitting an
application for an order secking an exemption under the Investment Company Act of 1940, as amended.

“Security-Based Swap Data Repository”—Any person that is a “security-based swap data repository” as defined
in Section 3(a)(75) of the Securities Exchange Act of 1934, as amended. (See 15 U.S.C. 78c{a}(75)).

“Security-Based Swap Dealer and Major Security-Based Swap Participant”—Any person that is 2 “'security-
based swap dealer” or a “major sccurity-based swap participant” as cach term is defined in Sections 3(a)(71)
and (67) of the Sccurities Exchange Act of 1934, as amended. (See 15 U.S.C. 78c(a)(7]) and (67)).
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= “Security-Based Swap Execution Facility”—Any person that is a “security-based swap execution facility” as
defined in Section 3{a)(77) of the Securities Exchange Act of 1934, as amended. (See 15 U.S.C. 78c{a}77)).

=  “Training Agent—Any person that will be sending only test filings in conjunction with training other persons.

s “Transfer Agent”—Any person planning to register as a Transfer Agent as defined in Section 3(a)(25) of the
Securities Exchange Act of 1934, as amended, on whose behalf an electronic filing is made. (See 15 U.S.C.
78c(a)(25)).

PART H—FILER INFORMATION (To be compieted only by filers that are not individuals)

The filer’s tax or federal identification number is the number issued by the Internal Revenue Service. This scction
does not apply to individuals. Accordingly, do not enter a Social Security number. If an investment company filer

is organized as a series company, the investment company may use the tax or federal identification number of any
one of its constituent series. Issuers that have applied for but not yet received their tax or federal identification
number and foreign issuers that do not have a tax or federal identification number must include all zeroes. A “foreign
issuer” is an entity so defined by Securities Act of 1933 (15 U.S.C. 77a et seq.) Rule 405 (17 CFR 230.405) and the
Securities Exchange Act of 1934 (15 US.C. 78a ef seq.) Rule 3b-4(b) (17 CFR 240.3b-4(b)). Foreign issuers should
include their country of organization.

A forcign issuer filer must provide its “doing business as” name in the language of thc name under which it does
business and must provide its foreign language name, if any, in the space so marked.

If the filer’s fiscal year does not end on the same date each year (c.g., falls on the last Saturday in December), the
filer must enter the date the current fiscal year will end.

PART HI—CONTACT INFORMATION (To be completed by all applicants)

In this section, identify the individual who should receive the access codes and other EDGAR-related information,
Please include an e-mail address that will become your default notification address for EDGAR filings; it will be
stored in the Company Contact Information on the EDGAR Database. EDGAR will send all subsequent filing
notifications automatically to that address. You can have onc e-mail address in the EDGAR Company Contact
Information. For information on including additional e-mail addresses on a per filing basis, refer to Volume 1,
Section 3.2.2 of the EDGAR Filer Manual.

PART IV-—~ACCOUNT INFORMATION (To be completed by filers and tiling agents only)
Identify in this section the individual who should receive account information and/or billing invoices from us. We
will use this information to process electronically fee payments and billings. If the address changes, update it via the
EDGAR filing website, or your account statements may be returned to us as undeliverable.
PART V—SIGNATURE (To be completed by all applicants)

1f the applicant is a corporation, partnership, trust or other entity, state the capacity in which the representative
individual, who must be duly authorized, signs the Form on behalf of the applicant.

If the applicant is an individual, the applicant must sign the Form.

If another person signs on behalf of the representative individual or the individual applicant, confirm the authority
of the other person to sign in writing in an electronic attachment to the Form. The confirming statement need only
indicate that the representative individual or individual applicant authorizes and designates the named person or
persons to file the Form on behalf of the applicant and state the duration of the authorization.
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UNITED STATES OF AMERICA :

Before the :
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 65247 / September 1, 2011

ADMINISTRATIVE PROCEEDING
File No. 3-14524 '

ORDER INSTITUTING CEASE-AND-
In the Matter of DESIST PROCEEDINGS PURSUANT TO
SECTION 21C OF THE SECURITIES
SEQUENOM, INC. EXCHANGE ACT OF 1934, MAKING
FINDINGS, AND IMPOSING A CEASE-
Respondent. AND-DESIST ORDER
L

The Securities and Exchange Commission (“Commission™) deems it appropriate that cease-
and-desist proceedings be, and hereby are, instituted pursuant to Section 21C of the Securities
Exchange Act of 1934 (“Exchange Act”), against Sequenom, Inc. (“Sequenom” or “Respondent™).

IL

In anticipation of the institution of these proceedings, Respondent has submitted an Offer
of Settlement (the “Offer”) which the Commission has determined to accept. Solely for the
purpose of these proceedings and any other proceedings brought by or on behalf of the
Commission, or to which the Commission is a party, and without admitting or denying the findings
herein, except as to the Commission’s jurisdiction over it and the subject matter of these
proceedings, which are admitted, Respondent consents to the entry of this Order Instituting Cease-
and-Desist Proceedings Pursuant to Section 21C of the Securities Exchange Act of 1934, Making
Findings, and Imposing a Cease-and-Desist Order (“Order™), as set forth below.
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IIL.

On the basis of this Order and Respondent’s Offer, the Commission finds' that:

- Summary

These proceedings arise out of Sequenom’s disclosure of materially misleading scientific
data regarding a prenatal screening test for Down syndrome (the “Down Syndrome Test” or
“Test”). Between June 2008 and January 2009, Sequenom made a series of announcements and
filings with the Commission regarding the Down Syndrome Test, indicating that the Test was close
to 100% accurate and that it would be ready for commercial use by June 2009. The company’s
stock price rose significantly based on its announcements regarding the Test and statements made
by representatives of the company, including Elizabeth A. Dragon (“Dragon™), Sequenom’s senior
vice president of research and development. Contrary to the company’s and Dragon’s public
statements, the Test was far less accurate than disclosed, making it much less marketable. On
April 29, 2009, Sequenom announced that the public could no longer rely on its past
announcements regarding the Down Syndrome Test and that the Test would not be launched by
June 2009. In response to the April 29 announcement, the company’s stock price dropped 76%.

Respondent

1. Sequenom is a Delaware corporation based in San Diego. Sequenom is a
diagnostic testing and genetics analysis company whose common stock is registered with the
Commission pursuant to Section 12(b) of the Exchange Act. Its shares trade on The Nasdaq
Global Market.

Other Relevant Entities and Persons

2. Elizabeth A. Dragon, PhD resided in Gilbert, Arizona. Dragon had a doctorate in
cell biology/virology, and was Sequenom’s senior vice president of research and development
between May 2006 and September 2009, when she was terminategi. On June 2, 2010, the
Commission filed a lawsuit against Dragon charging her with violations of Section 10(b) of the
Exchange Act and Rule 10b-5 thereunder. Dragon died on February 26, 2011.

Background

: 3. Dragon, an officer of Sequenom, committed fraud by touting the accuracy of
Sequenom’s Down Syndrome Test when she knew the Test had significant flaws and did not

' The findings herein are made pursuant to Respondent's Offer of Settlement and are not binding
on any other person or entity in this or any other proceeding,




perform well. Specifically, during three public events between June 2008 and January 2009,
Dragon presented Test data to analysts and investors and made the following material
misrepresentations:

a. She claimed that the Test was close to 100% accurate on a “blinded” basis. In
fact, when the scientists working on the Test ran samples on a blinded basis its
rate of accuracy was less than 80%. Consequently, Dragon provided the
scientists with the known outcomes of samples so that they could manipulate

the results in order to achieve a higher rate of accuracy.

b. In June 2008, she claimed that 200 samples had been analyzed using the Test
when, in fact, only 51 samples had been tested. This inflated number was
carried forward with each of her subsequent presentations.

c. Finally, she claimed that the Test had accurately detected Down syndrome in
a blood sample taken during the first trimester of pregnancy. In fact, she
knew that the scientists working on the Test repeatedly called this particular
sample incorrectly.

4, Sequenom’s stock price rose significantly over the course of several months based
on the company’s positive statements regarding the Test, as well as its announcement that it
planned to commercially launch the Test in June 2009. For example, the company’s stock was
trading at approximately $7.66 prior to Dragon’s first presentation of Test data in early June 2008.
By the end of June 2008, the stock was trading at $15.96, and peaked at just under $28 in
September 2008.

5. In April 2009, Sequenom launched an informal investigation that revealed the
fraud. On April 29, 2009, the company announced that the data regarding the Down Syndrome
Test had been “mishandled,” that the public could no longer rely on the company’s prior
announcements regarding the Test, and that the Test would not be launched in June 2009. Asa
result of the announcement, Sequenom’s stock price fell 76% from $14.91 to $3.62.

6. Following a more thorough investigation conducted by an independent committee
of the Board of Directors, on September 28, 2009, Sequenom announced that Dragon and
Sequenom’s CEO had been terminated, and that the company’s CFO and vice president of
marketing had resigned as well.

Sequenom’s Material Misstatements and Omissions

7. During each presentation that Dragon made, she used slides that included the
relevant data, and the information on the slides was used to draft press releases regarding each of
the three sets of Test data.




8. Once Sequenom had issued the press releases associated with Dragon’s
presentations of new Test data, it also filed the data with the Commission in Forms 8-K.

9. The Test data included in Dragon’s presentation from January 2009, was used in
the company’s Form 10-K for the fiscal year ended December 31, 2008. Dragon reviewed the
relevant section of the Form 10-K and did not object to the use of the inaccurate data.

10.  The material misrepresentations Sequenom made in its filings are as follows:

a. Junme 6, 2008 Form 8-K. Stated that Sequenom had performed blinded studies
on 200 samples, and that the Test was 100% accurate. In fact, the Test had
been run in an unblmded manner on only 51 samples, and was less than 100%
accurate.

b. September 25, 2008 Form 8-K. Stated that Sequenom had performed blinded
studies, was 100% accurate, and had correctly called a Down syndrome
sample taken in the first trimester of pregnancy. In fact, the scientists
performed unblinded studies. On a blinded basis, the accuracy of the Test was
less than 80%, and the scientists made an incorrect call on the first trimester
Down syndrome sample. Additionally, the company’s disclosure regarding
the inflated number of samples tested in June 2008, was ca.med over to all
future disclosures regarding the Test data.

. c. January 29, 2009 Form 8-K (as amended on February 6, 2009). Stated that
Sequenom had performed blinded studies, and that the Test had correctly
called all but one sampie, which was a false positive. In fact, the Test had
been run on an unblinded basis. On a blinded basis, the Test results included
multiple false positive and false negative results.

d. March 12, 2009 Form 10-K. Repeated the misrepresentations from the
January 2009 8-K, including the total number of samples tested, the accuracy
of the Test, and a statement that the Test had been run on a blinded basis.

Violations

11.  Asaresult of the conduct described above, Sequenom violated Section 10(b) of the
Exchange Act and Rule 10b-5 thereunder, which prohibit fraudulent conduct in connection with
the purchase or sale of securities. Specifically, between June 2008 and January 2009, Sequenom,
through Dragon, an officer of the company, made several materially misleading statements and
omissions to the public through public filings, press releases and oral statements.

12.  Also as a result of the conduct described above, Sequenom violated Section 13(a)
of the Exchange Act and Rules 12b-20, 13a-1, and 13a-11 thereunder, which require every issuer
of a security registered pursuant to Section 12 of the Exchange Act to file with the Commission
information, documents, and annual reports as the Commission may require, and mandate that

@ :




periodic reports contain such further material information as may be necessary to make the
required statements not misleading.

13 Sequenom violated Section 13(a) of the Exchange Act and Rules 12b-20, 13a-1,
and 13a-11 thereunder by filing three Form 8-Ks and an annual report on Form 10-K that
contained materially false and misleading statements and omissions regarding the Test data.

Sequenom’s Remedial Efforts

In determining to accept the Offer, the Commission considered remedial acts
promptly undertaken by Respondent and cooperation afforded the Commission staff.

Iv.

In view of the foregoing, the Commission deems it appropriate to impose the sanctions
agreed to in Respondent Sequenom’s Offer.

Accordingly, it is hereby ORDERED that:
A Pursuant to Section 21C of the Exchange Act, Respondent Sequenom cease and

desist from committing or causing any violations and any future violations of Sections 10(b) and
13(a) of the Exchange Act and Rules 10b-5, 12b-20, 13a-1, and 13a-11 thereunder.

B. Respondent acknowledges that the Commission is not imposing a civil penalty
based upon its cooperation in a Commission investigation and related enforcement action. If at any
time following the entry of the Order, the Division of Enforcement (“Division™) obtains
information indicating that Respondent knowingly provided materially false or misleading
information or materials to the Commission or in a related proceeding, the Division may, at its sole
discretion and without prior notice to the Respondent, petition the Commission to reopen this
matter and seek an order directing that the Respondent pay a civil money penalty. Respondent
may not, by way of defense to any resulting administrative proceeding: (1) contest the findings in
the Order; or (2) assert any defense to liability or remedy, including, but not limited to, any statute

of limitations defense.

By the Commission.

Elizabeth M. Murphy
Secretary

Jtean

By: il M. S oy
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UNITED STATES OF AMERICA
Before the

SECURITIES AND EXCHANGE COMMISSION

INVESTMENT ADVISERS ACT OF 1940
Release No. 3270 / September 2, 2011

ADMINISTRATIVE PROCEEDING
File No. 3-14526 - \

ORDER INSTITUTING
ADMINISTRATIVE PROCEEDINGS
PURSUANT TO SECTION 203(f) OF THE
In the Matter of INVESTMENT ADVISERS ACT OF 1940,
MAKING FINDINGS, AND IMPOSING
ROBERT FEINBLATT, : REMEDIAL SANCTIONS
Respondent.
L

The Securities and Exchange Commission (“Commission”} deems it appropriate and in the
public interest that public administrative proceedings be, and hereby are, instituted pursuant to

Section 203(f) of the Investment Advisers Act of 1940 (“Advisers Act”) against Robert Feinblatt
{(“Feinblatt” or “Respondent™).

1I.

In anticipation of the institution of these proceedings, Respondent has submitted an Offer
of Settlement (the “Offer”) which the Commission has determined to accept. Solely for the
purpose of these proceedings and any other proceedings brought by or on behalf of the
Commission, or to which the Commission is a party, and without admitting or denying the findings
herein, except as to the Commission’s jurisdiction over him and the subject matter of these
proceedings, and the findings contained in Section 1.2 below, which are admitted, Respondent
consents to the entry of this Order Instituting Administrative Proceedings Pursuant to Section
203(f) of the Investment Advisers Act of 1940, Making Findings, and Imposing Remedial
Sanctions (“Order™), as set forth below.
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III.
On the basis of this Order and Respondent’s Offer, the Commission finds that:

1. Feinblatt, age 42, resides in New York, New York. During the relevant
period, Feinblatt was a co-founder and principal at Trivium Capital Management, LLC
(“Trivium”). Feinblatt has held a Series 7 securities license. Trivium, a Delaware limited liability
company, was registered with the Commission as an investment adviser until March 31, 2009. At
the relevant time, Trivium was a New York-based hedge fund investment adviser having
approximately $600 million under management in multiple hedge funds (“Trivium Funds”).

2. On July 18, 2011, a final judgment was entered by consent against Feinblatt,
permanently enjoining him from future violations of Section 17(a) of the Securities Act of 1933,
Section 10(b) of the Exchange Act and Rule 10b-5 thereunder, in the civil action entitled Securities
and Exchange Commission v. Feinblatt, et al., Civil Action Number 1:11-CV-0170, in the United
States District Court for the Southern District of New York.

3. The Commission’s complaint alleged that Feinblatt, on behalf of Trivium
Funds, traded while in possession of material, nonpublic information concerning the securitics of
Google Inc., Hilton Hotels Corp., Kronos Inc., and Polycom, Inc.

IV.

In view of the foregoing, the Commission deems it appropriate and in the public interest to
impose the sanctions agreed to in Respondent Feinblatt’s Offer.

Accordingly, it is hereby ORDERED pursuant to Section 203(f) of the Advisers Act that
Respondent Feinblatt be, and hereby is:

barred from association with any broker, dealer, investment adviser, municipal securities
dealer, or transfer agent; with the right to apply for reentry after 5 years to the appropriate’
self-regulatory organization, or if there is none, to the Commission. - --

Any reapplication for association by the Respondent will be subject to the applicable laws
and regulations governing the reentry process, and reentry may be conditioned upon a number of
factors, including, but not limited to, the satisfaction of any or all of the following: (a) any

- disgorgement ordered against the Respondent, whether or not the Commission has fully or partially =~ -

waived payment of such disgorgement; (b) any arbitration award related to the conduct that served
~ as the basis for the Commission order; (c) any self-regulatory organization arbitration award to a
customer, whether or not related to the conduct that served as the basis for the Commission order;




~5
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and (d) any restitution order by a self-regulatory organization, whether or not related to the conduct
that served as the basis for the Commission order.

By the Commission.

Elizabeth M. Murphy
Secretary

By: Uil Mmtffojlw




UNITED STATES OF AMERICA
before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 65254 / September 2, 2011

ACCOUNTING AND AUDITING ENFORCEMENT
Release No. 3316 / September 2, 2011

ADMINISTRATIVE PROCEEDING
File No. 3-14527

In the Matter of : ORDER INSTITUTING ADMINISTRATIVE
: PROCEEDINGS PURSUANT TO RULE
TRAVIS W. VRBAS, : 102(e¢) OF THE COMMISSION’S RULES OF
: PRACTICE, MAKING FINDINGS, AND
Respondent. _ : IMPOSING REMEDIAL SANCTIONS
L.

The Securities and Exchange Commission (“Commission™) deems it appropriate and in the
public interest that public administrative proceedings be, and hereby are, instituted against Travis
W. Vrbas (“Respondent” or “Vrbas”) pursuant to Rule 102(e)}(3)(i) of the Commission’s Rules of

Practice.’

! Rule 102(e)(3)(i) provides, in relevant part, that:

The Commission, with due regard to the public interest and without preliminary hearing,
may, by order, . . . suspend from appearing or practicing before it any . . . accountant . . . who has
been by name . . . permanently enjoined by any court of competent jurisdiction, by reason of his
or her misconduct in an action brought by the Commission, from violating or aiding and abetting
the violation of any provision of the Federal securities laws or of the rules and regulations

thereunder.
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11.

In anticipation of the institution of these proceedings, Respondent has submitted an Offer
-of Settlement (the “Offer”) which the Commission has determined to accept. Solely for the
purpose of these proceedings and any other proceedings brought by or on behalf of the
Commission, or to which the Commission is a party, and without admitting or denying the findings
herein, except as to the Commission’s jurisdiction over him and the subject matter of these
proceedings, and the findings contained in Section IIL.C. below, which are admitted, Respondent
consents to the entry of this Order Instituting Administrative Proceedings Pursuant to Rule 102(e)
of the Commission’s Rules of Practice, Making Findings, and Imposing Remedial Sanctions
- (“Order”), as set forth below.

1.
On the basis of this Order and Respondent’s Offer, the Commission finds that:

A. Vrbas served as chief financial officer of Brooke Corporation (“Brooke™) from
March 10, 2008 until October 30, 2008, and as chief financial officer of Brooke Capital Corp.
(“Brooke Capital”) from August 15, 2008 until October 30, 2008. Prior to August 15, 2008, Vrbas
was the primary accountant in charge of preparing Brooke Capital’s financial statements.

B. Brooke was, at all relevant times, a Kansas corporation with its principal place of
business in Overland Park, Kansas. Brooke was a provider of banking, insurance, and other
financial services. At all relevant times, Brooke’s common stock was registered with the
Commission pursuant to Section 12(b) of the Securities Exchange Act of 1934 (“Exchange Act™),
and traded on the NASDAQ Global Market. Brooke Capital was, at all relevant times, a Kansas
corporation with its principal place of business in Overland Park, Kansas. Brooke Capital operated
a franchise network of insurance agents. At all relevant times, Brooke Capital’s common stock was
registered with the Commission pursuant to Section 12(b) of the Exchange Act, and traded on the
American Stock Exchange. '

C. On July 13, 2011, a final judgment was entered against Vrbas, permanently
enjoining him from future violations of Sections 17(a)(1) and 17(a)3) of the Securities Act of
1933 (“Securities Act”), Sections 10(b) and 13(b)(5) of the Exchange Act, Rules 10b-5, 13a-14,
and 13b2-1 thereunder, and aiding and abetting violations of Sections 13(a), 13(b}(2)(A) and
13(b)(2)(B) of the Exchange Act and Rules 12b-20, 13a-1 and 13a-13 thereunder, in the civil
action entitled Securities and Exchange Commission v. Travis W, Vrbas, Case No. 11-CV-2251
WEB/KGG, in the United States District Court for the District of Kansas. Vrbas was also ordered
to pay a $130,000 civil money penaity.

D. The Commission’s complaint alleged, among other things, that Vrbas was
responsible for Brooke filing materially false and misleading financial statements in the company’s
Form 10-K for the fiscal year ended December 31, 2007, and in the company’s Forms 10-Q for the
period ended March 31, 2008, the period ended June 30, 2008 and Amended 2008 Form 10-Q for
that period, and Form 8-3 filed May 28, 2008, and for Brooke Capital filing materially false and
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misleading financial statements in the company’s Form 10-K for the fiscal year ended December
31, 2007, and in the company’s Forms 10-Q for the periods ended March 31, 2008 and June 30,
2008. The Complaint alleged that Vrbas knew that Brooke Capital had improperly recognized
Joan fee revenue on unfunded loans in a departure from generally accepted accounting principles
(“GAAP”), which materially misstated the net income of Brooke and Brooke Capital.

E. In addition, the Complaint alleged that Vrbas made certifications of Brooke’s
Form 10-K for the fiscal year ended December 31, 2007, and in the company’s Forms 10-Q for the
period ended March 31, 2008, the period ended June 30, 2008 and Amended 2008 Form 10-Q for
that period, and Brooke Capital’s Form 10-Q for the period ended June 30, 2008, which contained
untrue statements of material fact, and omitted material facts necessary to make the statements
" made therein, in light of the circumstances under which the statements were made, not misleading.

F. In addition, the Complaint alleged that Vrbas reviewed and signed Brooke’s Form
10-K for the period ended December 31, 2007, Forms 10-Q for the period ended March 31, 2008,
the period ended June 30, 2008 and Amended 2008 Form 10-Q for that period, and Form S-3 filed
May 28, 2008, and Brooke Capital’s Form 10-Q for the period ended June 30, 2008, which
contained material misrepresentations and omitted material facts. Those misrepresentations and
omissions included, among other things:

1. the extent to which franchise location numbers and growth included abandoned
and failed locations;

2. the nature and extent of Brooke Capital’s financial assistance to franchisees,
including, the number of franchisees receiving financial assistance, the long-
term and recurring nature of such financial assistance to some franchisees, the
dependence of some franchisees on such financial assistance to continue
operations, and Brooke Capital’s payment of principal and interest on some
franchisee loans to Aleritas; and

3. the extent to which Brooke and Brooke Capital were profitable, liquid, and able
to cash flow. ‘

G. In addition, the Complaint alleged that Vrbas failed to make and keep accurate
books and records of Brooke and Brooke Capital with regards to the misstatements of their
financial statements.

H. In addition, the Complaint alleged that Vrbas failed to devise and maintain a system
of internal accounting controls sufficient to prevent, detect and correct the misstatements of the
financial statements of Brooke and Brooke Capital.




IVv.

In view of the foregoing, the Commission deems it appropriate and in the public interest to
impose the sanction agreed to in Respondent Vrbas® Offer.

Accordingly, it is hereby ORDERED), effective immediately, that:

Vrbas is suspended from appearing or practicing before the Commission as an accountant.

By the Commission.

Elizabeth M. Murphy
Secretary

ill M. Peterson




UNITED STATES OF AMERICA
Before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 65260 / September 2, 2011

ACCOUNTING AND AUDITING ENFORCEMENT
Release No. 3317 / September 2, 2011

ADMINISTRATIVE PROCEEDING
File No. 3-14528

In the Matter of : ORDER INSTITUTING
: ADMINISTRATIVE PROCEEDINGS
LELAND G. ORR, CPA, : PURSUANT TO RULE 102(e) OF THE
: COMMISSION’S RULES OF
Respondent. : PRACTICE, MAKING FINDINGS, AND

IMPOSING REMEDIAL SANCTIONS

I

The Securities and Exchange Commission (“Commission”} deems it appropriate and in the
public interest that public administrative proceedings be, and hereby are, instituted against Leland
G. Orr (“Respondent” or “Orr””) pursuant to Rule 102(e)(3)(i) of the Commission’s Rules of

Practice.’

' Rule 102(e)(3)(i) provides, in relevant part, that:

The Commission, with due regard to the public interest and without preliminary hearing,
may, by order, . . . suspend from appearing or practicing before it any . . . accountant . . . who has
been by name . . . permanently enjoined by any court of competent jurisdiction, by reason of his
or her misconduct in an action brought by the Commission, from violating or aiding and abetting
the violation of any provision of the Federal securities laws or of the rules and regulations

b of 99

thereunder.
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In anticipation of the institution of these proceedings, Respondent has submitted an Offer
of Settlement (the “Offer”) which the Commission has determined to accept. Solely for the
purpose of these proceedings and any other proceedings brought by or on behalf of the
Commission, or to which the Commission is a party, and without admitting or denying the findings
herein, except as to the Commission’s jurisdiction over him and the subject matter of these
proceedings, and the findings contained in Section III. below, which are admitted, Respondent
consents to the entry of this Order Instituting Administrative Proceedings Pursuant to Rule 102(¢)
of the Commission’s Rules of Practice, Making Findings, and Imposing Remedial Sanctions
(“Order™), as set forth below.

II1.
On the basis of this Order and Respondent’s Offer, the Commission finds that:

A. Orr served as chief financial officer of Brooke Corporation (“Brooke”) from 1995
until March 11, 2008, and as chief executive officer of Brooke from March 11, 2008 until October

17, 2008. Orr served as chief financial officer of Brooke Capital Corp. (“Brooke Capital™) from

November 15, 2007 until August 15, 2008. Orr is and has been a certified public accountant
licensed in the state of Kansas.

B. Brooke was, at all relevant times, a Kansas corporation with its principal place of
business in Overland Park, Kansas. Brooke was a provider of banking, insurance, and other
financial services. At all relevant times, Brooke’s common stock was registered with the
Commission pursuant to Section 12(b) of the Securities Exchange Act of 1934 (“Exchange Act”™),
and traded on the NASDAQ Globat Market. Brooke Capital was, at all relevant times, a Kansas
corporation with its principal place of business in Overland Park, Kansas. Brooke Capital operated
a franchise network of insurance agents. At all relevant times, Brooke Capital’s common stock was
registered with the Commission pursuant to Section 12(b) of the Exchange Act, and traded on the
American Stock Exchange.

C. On July 13, 2011, a judgment was entered against Orr, permanently enjoining him
from future violations of Sections 17(a)(1) and 17(a}3) of the Securities Act of 1933 (“Securities
Act?), Sections 10(b) and 13(b)(5) of the Exchange Act, Rules 10b-5, 13a-14, 13b2-1 and 13b2-2
thereunder, and aiding and abetting violations of Sections 13(a), 13(b)(2)(A) and 13(b)(2)(B) of the
Exchange Act and Rules 12b-20, 13a-1 and 13a-13 thereunder, in the civil action entitled
Securities and Exchange Commission v. Leland G. Orr, Case Number 11-CV-2251 WEB/KGQG, in
the United States District Court for the District of Kansas.

D. The Commission’s complaint alleged, among other things, that Orr was responsible
for Brooke filing materially false and misleading financial statements in the company’s Form 10-K
for the fiscal year ended December 31, 2007, and in the company’s Forms 10-Q) for the period
ended March 31, 2008, the period ended June 30, 2008 and Amended 2008 Form 10-Q for that
period, and Form S-3 filed May 28, 2008, and for Brooke Capital filing materially false and
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misleading financial statements in the company’s Form 10-K for the fiscal year ended December
31,2007, and in the company’s Forms 10-Q for the periods ended March 31, 2008 and June 30,
2008. The Complaint alleged that Orr engaged in a number of improper accounting practices that
materially misstated the net income of Brooke and Brooke Capital in a departure from generally
accepted accounting principles (“GAAP”), including, among other things, improperly recognizing
loan fee revenue on unfunded loans, and failing to adjust and to record adequate reserves for
uncollectable franchise accounts receivable which were commonly referred to as statement and
non-statement balances. :

E. In addition, the Complaint alleged that Orr allowed consolidation of Aleritas
Capital Corporation’s (“Aleritas”) financial statements into Brooke’s financial statements, with

~ knowledge that Aleritas improperly reduced second quarter collateral preservation expenses and

established a collateral recovery asset during the second quarter of 2008, thereby materially
misstating the financial statements contained in Brooke’s Form 10-Q for the period ended June 30,
2008 and Amended 2008 Form 10-Q for that period.

F. In addition, the Complaint alleged that Orr made certifications of Brooke’s Form
10-K for the fiscal year ended December 31, 2007, and in the company’s Forms 10-Q for the
period ended March 31, 2008, the period ended June 30, 2008 and Amended 2008 Form 10-Q for
the that period, and Brooke Capital’s Form 10-K for the period ended December 31, 2007, and
Forms 10-Q for the periods ended March 31, 2008 and June 30, 2008, which contained untrue
statements of material fact, and omitted material facts necessary to make the statements made
therein, in light of the circumstances under which the statements were made, not misleading.

G. In addition, the Complaint alleged that Orr reviewed and signed Brooke’s Form
10-K for the period ended December 31, 2007, Forms 10-Q for the period ended March 31, 2008,
the period ended June 30, 2008 and Amended 2008 Form 10-Q for that period, and Form S-3 filed
May 28, 2008, and Brooke Capital’s Form 10-K for the period ended December 31, 2007, and
Forms 10-Q for the periods ended March 31, 2008 and June 30, 2008, which contained material
misrepresentations and omitted material facts. Those misrepresentations and omissions included,
among other things:

1. the extent to which franchise Jocation numbers and growth included abandoned
and failed locations;

2. the nature and extent of Brooke Capital’s financial assistance to franchisees,
including, the number of franchisees receiving financial assistance, the long-
term and recurring nature of such financial assistance to some franchisees, the
dependence of some franchisees on such financial assistance to continue
operations, and Brooke Capital’s payment of principal and interest on some
franchisee loans to Aleritas; and

3. the extent to which Brooke and Brooke Capital were profitable, liquid, and able
to cash flow. .




H. In addition, the Complaint alleged that Orr made false or misleading statements and
failed to disclose information to the mdependent auditors and accountants of Brooke and Brooke
Capital about certain of the companies’ fraudulent accountmg practices.

s L In addition, the Complaint alleged that Orr failed to make and keep accurate books
and records of Brooke and Brooke Capital with regards to the misstatements of their financial
- statements.
L. In addition, the Complaint alleged that Orr failed to devise and maintain a system of

internal accounting controls sufficient to prevent, detect and correct the misstatements of the
financial statements of Brooke and Brooke Capital.
IV.

In view of the foregoing, the Commission deems it appropriate and in the public interest to
impose the sanction agreed to in Respondent Orr’s Offer.

Accordingly, it is hereby ORDERED, effective immediately, that:

Orr is suspended from appearing or practicing before the Commission as an accountant,

By the Commission. .

Elizabeth M. Murphy
Secretary

[Jlll M. Peterson
Acsistant Secretary




SECURITIES AND EXCHANGE COMMISSION
(Release No. 34-65256; Fite No. SR-C2-2011-008)

September 2, 2011
Self-Regulatory Organizations; C2 Options Exchange, Incorporated; Order Approving Proposed
Rule Change to Establish a Pilot Program to List and Trade a p.m.-Settled Cash-Settled S&P 500
Index Option Product
L Introduction

On February 28, 2011, C2 Options Exclﬁnge, Incorporated (the “Exchange” or “C2”) filed
with the Securities and Exchange Commission (“Commission™), pursuant to Section 19(b)(1) of
the Securities Exchange Act of 1934 (“Act™),’ and Rule 19b-4 thereunder,” a proposed rule change
to permit the listing and trading of p.m.-settled, cash-settled options on the Standard & Poor’s
500 Index (“S&P 5007). The proposed rule change was published fc.>r comment in the Federal
Register on March 8, 201} 1.} The Commission received seven comment letters on the proposal,
some of which urged the .Commission to disapprove the proposal.® C2 responded to the comment
letters in a response letter dated April 20, 2011 2 To ensure that the Corﬁmission had sufficient

time to consider and take action on the Exchange’s proposal in light of, among other things, the

comments received on the proposal, the Commission extended the time period in which to either

: 15 U.S.C. 78s(b)(1).
2 17 CFR 240.19b-4.

3 See Securities Exchange Act Release No. 64011 (March 2, 2011), 76 FR 12775
(“Notice”).

4 See Letters to Elizabeth M. Murphy, Secretary, Commission, from Randall Mayne, Blue
Capital Group, dated March 18, 2011 and April 28, 2011 (“Mayne Letter 17 and “Mayne
Letter 2); Michael J. Simon, Secretary, International Securities Exchange, LLC (“ISE”),
dated March 29, 2011 and May 11, 2011 (“ISE Letter 1” and “ISE Letter 2”); Andrew
Stevens, Legal Counsel, IMC Financial Markets, dated March 24, 2011 (“IMC Letter”);
John Trader, dated April 20, 2011 (“Trader Letter”); and JP, dated April 30, 2011 (“JP
Letter”).

5 See Letter to Elizabeth M. Murphy, Secretary, Commission, from Joanne Moffic-Silver,
Secretary, C2, dated April 20, 2011 (“C2 Response Letter”).
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approve the proposed rule change, disapprove the proposed rule change, or institute proceedings
to determine whether to disapprove the proposed rule change, to June 6, 2011.°

In order to solicit additional input from interested parties, including relevant data and
analysis, on the issues presented by C2’s proposed rule change, on June 3, 2011, the Commission
instituted proceedings to determine whether to approve or disapprove C2’s proposal.” In its
order instituting the proceedings, the Commissio_n specjﬁcally noted its interest in receiving
additional data and analysis relating to the potential effect that proposed p.m.-settled index
options could have on the underlying cash equities markets. In response to the proceedings, the
Commission received an additional threé comment lefters on the proposal as well as a rebuttal
letter from C2.% This order approves the proposed rule change on a 14-month piiot basis.

1I. Description of the Proposal

The Exchange’s proposal woulc-l permit it to list and trade cash-settled S&P 500 index
options with third-Friday-of-the-month (“Expiration Friday”) expiration dates for which the
exercise settlement value will be based on the index value derived from the closing prices of
component securities (“p.m.-settled”). The proposed contract (referred to as “SPXPM™) would
use a $100 multiplier, and fhe minimum trading increment would be $0.05 for options trading

below $3.00 and $0.10 for all other series. Strike price intervals would be set no less than 5

6 See Securities Exchange Act Release No. 64266 (April 8, 2011), 76 FR 20757 (April 13,

2011). '

7 See Securities Exchange Act Release No. 64599 (June 3, 2011), 76 FR 33798 (June 9,
2011).

8 See Letters to Elizabeth M. Murphy, Secretary, Commission, from Michael J. Simon,

Secretary, International Securities Exchange, LLC dated July 11, 2011 (“ISE Letter 37);
William J. Brodsky, Chairman and Chief Executive Officer, C2, dated July 11, 2011
(“CBOE Letter 3”); Thomas Foertsch, President, Exchange Capital Resources, dated July
11, 2011; and William J. Brodsky, Chairman and Chief Executive Officer, C2, dated July

25,2011.




points apart. Consistent with existing rules for index options, the Exchange would allow up to
twelve near-term expiration months, as well as 1.EAPS. Expiration processing would occur on
the Saturday following Expiration Friday. The product would have European-style exercise and
would not be subject to position limits, though there would be enhanced reporting requirements.

The Exchange proposes that the SPXPM product be approved on a pilot basis fof an
initial period of fourteen months. As part of the pilot program, the Exchange committed to
submit a pilot program report to the Commission at least two months prior to the expiration date
of the program (the “annual report”). The annual report would contain an analysis of volume,
open interest, and trading patterns. The analysis would examine trading in the proposed option
product as well as trading in the securities that comprise the S&P 500 index. In addition, for
series that exceed certain minimum open interest parameters, the annual report would provide
analysis of index price volatility and share trading activity. In addition to the annual report, the
Exchange committed to provide the Commission with periodic interim reports while the pilot is
in effect that would contain some, but not all, of the information contained in the annual report.
In its filing, C2 notes that it would provide the annual and interim reports to the Commission on
a confidential basis.”

111 Comments Received

In response to the initial notice of C2’s proposal, the Commission received seven
comment letters, some of which expressed concern with the proposa.l.m One commenter
specifically urges the Commission to disapprove the proposal.“ Commenters expressing

concern with the proposal raised several issues, including: the potential for adverse effects on

? See Notice, supra note 3, at 12777.

10 See Mayne Letter 1, ISE Letter 1, ISE Letter 2, and Trader Letter, supra note 4.
e

i See ISE Letter 1 and ISE Letter 2, supra note 4.
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the underlying cash markets that could accompany the reintroduction of p.m. settlement; concern
with the similarity (but lack of fungibility) between the existing S&P 500 index option traded on
the Chicago Board Options Exchange, Incorporated (“CBOE”) and the pfoposed S&P 500 index
option that would be traded on C2; the lack of proposed position limits for SPXPM; and issues
regarding exclusive product licensing. Three commenters expressed support for the proposal-.12

In the proceedings to determine whether to approve or disapprove the proposal, the
Commission preliminarily summarized the issues raised by the commenters, and also set forth a
series of questions and requests for data on the issue of p.m. settlement. In response to the
proceedings, the Commission reqeived three letters, including one from C2, one from ISE that
expands on the concerns it previously raised and reiterates its recommendation for the
Commission to disépprove the proposal, and one from a new commenter that supports the
proposal because it will offer investors greater flexibility.”> The Commission also received an
additional letter from C2 responding to the comments of ISE."* The comments received are
addressed below.

V. Discussion and Commission Findings

After careful consideration of the proposal and the comments received, the Commission
finds that the proposed rule change is consistent with the requirements of the Act and the rules
and regulations thereunder applicable to a national securities excha.nge,15 and, in particular, the

‘requirements of Section 6 of the Act.'® Specifically, the Commission finds that the proposed rule

12 ° Gee Mayne Letter 2, IMC Letter, and JP Letter, supra note 4.

13 See ECR Letter, supra notc 8.

14 See C2 Rebuttal Letter, supra note 8.

13 In approving this proposed rule change, the Commission has considered the proposed

rule’s impact on efficiency, competition, and capital formation. See 15 U.S.C. 78¢(f).

16 15 U.S.C. 78f.




change is consistent with Section 6(b)(5) of the Act,'” which requires that an exchange have rules
designed to remove impediments to and perfect the mechanism of a free and open market and to
protect investors and the public interest.

A. Relationship to the National Market System

One commenter believes that separate 2.m. and p.m.-settled S&P 500 index options could
potentially bifurcate the market for CBOE’s existing a.m.-settled SPX contract.”® This
commenter notes that the SPX, which trades only on CBOE, accounts for 60% of all index
options trading, and argues that the sole difference in settlément between SPX on CBOE and the
proposed S&P 500 index options on C2 (Le., a.m. Vs. p.m. settlement) is a “sham” that is
intended to “keep them non-fungible,” which would “make a mockéry of Section 11A of the
Act.”'? The commenter states that the objectives of Section 11A are reflected in a national
market system plan for options that requires exchanges to prevent trading through better priced
quotations displayed on other options exchanges, and that making a p.m.-settled S&P 500 index
option non-fungible with CBOE’s SPX would allow the CBOE group to establish two
“monopolies” in S&P 500 options, one floor-based (CBOE) and one electronic (C2) that would
avoid the application of the limitation on trade throughs.20 The commenter also contends the
proposal is designed to protect CBOE’s floor-based SPX trading without having to accommodate
the more narrow quotes that would likely occur on C2 in an electronically-traded p.m.-settled

product.2 :

17 15 U.S.C. 78£(b)(5).

18 See ISE Letter 1, supra note 4, at 4.

19 Id. at 2. See also ISE Letter 2, supra note 4, at 3-4.

20 See ISE Letter 1, supra note 4, at 3.

21

See ISE Letter 1, supra note 4, at 2.




. Another commenter asserts that CBOE and C2 should trade a fungible S&P 500 index
option in order to address what the commenter describes as “huge cu_stomer-unfriendly spreads”
in SPX.2 The commenter argues that if the CBOE believes p.m. settlement is superior to a.m.
settlement, then CBOE should file to change SPX to p.m. settlement so that the product traded
on C2 would be fungible with that proposed -to be traded on CBOE.”

In response, C2 argues that the difference between a.m.-settled and p.m.-settled S&P 500
index option would be a material term and that C2’s proposed S&P 500 index option could not
be fungible with, nor could it be linked with, CBOE’s SPX option.24

The Commission agrees that the difference between a.m.-settled SPX and the proposed
p.m.-settled SPXPM involves a materially different term (1.¢., settlement time) that makes C2’s
proposed SPXPM index option a different security than, and thus not fungible with, CBOE’s
SPX op’cion.25 The Commission notes that it has permitted very similar but different products to

. trade on the same exchange or on different exchanges without those separate products being

fungible. For example, the Commission previously approved for CBOE the listing and trading of

22 Qee Trader Letter, supra note 4, at 1. See also JP Letter, supra note 4,atl.

3 See Trader Letter, supra note 4, at 1.

24 See C2 Response Letter, supra note 5, at 3.

2 Consequently, rules applicable to prevent trading through better priced quotations in the
same security displayed on other options exchanges would not be applicable for trading
between these two products.

Similarly, in response to a comment that investors would be confused by the presence of
an a.m.-settled SPX on CBOE and a p.m.-settled S&P 500 index option on C2 (see ISE
Letter 1, supra note 4, at 3), the Commission does not believe that SPX on CBOE and a
p.m.-settled S&P 500 index option on C2 would cause investor confusion. The two
products would trade under different ticker symbols and any potential for investor
confusion could be mitigated though investor outreach and education initiatives.
Furthermore, as C2 notes in its response letter, CBOE currently lists two options on the
S&P 100 (American-style OEX and European-style XEO) and is not aware of any
. investor confusion among the products. See C2 Response Letter, supra note 5, at 3.
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. am.-settled S&P 500 index options during a time when CBOE also traded p.m.-settled S&P 500

index options, and the two separate products were not fungible.?®

One commenter also raises concerns about the potential effect on competition of C2

listing and trading an option product that is subject to an exclusive license, citing to concerns

they express with respect to the SPX product traded on CBOE.Y

The Commission recognizes the potential impact on competition resulting from the

inability of other options exchanges to list and trade SPXPM. In acting on this proposal,
however, the Commission has balanced the potentially negative competitive effects with the
countervailing positive competitive effects of C2°s proposal. The Commission believes that the
availability of SPXPM on the C2 exchange will enhance competition by providing investors with

an additional investment vehicle, in a fully-electronic trading environment, through which

. ’

27

See infra note 44 (citing to Securities Exchange Act Release No. 24367). See also
Securities Exchange Act Release No. 51619 (Apr. 27, 2005), 70 FR 22947 (May 3, 2005)
(order approving ISE’s listing and trading of options on various Russell Indexes,
including options based upon one-tenth values of the Russell Indexes).

See ISE Letter 1, supra note 4, at 6-7 (arguing in part that “CBOE’s monopoly in the
product imposes significant harm to investors,” including the fact that “CBOE charges
for trading SPX options that are much greater than the fees for multipty listed options”
and “the quotes in SPX options are much wider than they would be if there was
competition from other exchanges,” as well as that “CBOE is able to use the
monopolistic revenue stream from these options to subsidize other products....”) and ISE
Letter 2, supra note 4, at 3-4 (arguing in part that “[t}he Proposal is harmful to investors
because it... perpetuates the unreasonably high monopolistic pricing and artificially wide
spreads that result from the lack of competition in this product.”).

The issue of state law intellectual property rights of index developers in the use of their
indexes to trade derivatives is the subject of litigation between CBOE and ISE (as well as
other parties). See Chicago Board Options Exchange, Incorporated et al. v. International
Securities Exchange, et al., Case No. 06 CH 24798 (Cir. Ct. of Cook Cty., Ch. Div. July
8, 2010), appeal docketed, No. 1-10-2228 (Jll. App. Ct. August 9, 2010). See also Board
of Trade of the City of Chicago v. Dow Jones & Co., Inc., 98 111.2d 109 (1983). In
issuing this order, the Commission expresses no view with respect to the matters
underlying this ongoing litigation, including their validity or the enforceability of the
exclusivity agreement.
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. investors can gain and hedge exposure to the S&P 500 stocks. Further, this product could offer a
competitive alternative to other existing investment products that seek to allow investors to gain
broad market exposure. Also, we note that it is possible for other exchanges to develop or
license the use of a new or different index to compete with the S&P 500 index and seek
Commission approval to list and trade options on such index.

Accordingly, with respect to the Commission’s consideration of C2’s proposed rule
change at this time, the Commission finds that it does not impose any burden on competition not
neéessary or appropriate in furtherance of the purposes of the Act®

B. Position Limits

Under C2’s proposal, position limits would not apply to SPXPM. One commenter argues

' that position limits should apply to SPXPM.” This commenter notes that, since 2001 when the

. Commission approved a CBOE rule filing to remove all position limits for SPX options,’® the

Commission has generally expected exchanges to apply a model, such as the Dutt-Harris model,

to determine the appropriate position limits for all new index options producfts.31 Because C2

.

28 The Commission may in the future determine it appropriate to consider or address

competitive issues related to exclusive licensing of index option products on a more
comprehensive level.

» See ISE Letter 1, supra note 4, at 6.

30 See Securities Exchange Act Release No. 44994 (October 26, 2002), 66 FR 55722
(November 2,2001). In this filing, the Commission relied in part on CBOE’s ability to
provide enhanced surveillance and reporting safeguards to detect and deter trading abuses
arising from the elimination of position and exercise limits in options on the S&P 500.

3 See ISE Letter 1, supra note 4, at 6. In a 2005 paper from Hans Dutt and Lawrence

Harris, titled “Position Limits for Cash-Settled Derivative Contracts” (“Dutt-Harris
Paper”) the authors developed a model to determine appropriate position limits for cash-
settled index derivatives. The authors concluded that the then-prevailing position limits
were lower than the model suggested would be appropriate for many derivative contracts.
The authors also concluded, however, that position limits are not as important for broad-
. based index derivative contracts that are cash settled because they are composed of
highly liquid and well-followed securities. As such, the authors note that it would require

8
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. claims that the product is new and non-fungible, the commenter argues that the Commission

should apply the Dutt-Harris model to require C2 to impose position limits on SPXPM.*
In its response to comments, C2 notes that the Dutt-Harris Paper acknowledges that S&P

500 optiohs have, and should have, extraordinarily large position limits and Duﬁ-HaMs observes
that position limits are most useful when market surveillance is inadequate.3 3 (€2 argues that
position limits suggested by the Dutt-Harris model for an S&P 500 index option would be so
large as to be irrelevant and that positions of such magnitude would attract scrutiny from
surveillance systems that would, as a consequence, serve as an effective substitute for position
limits.** Further, in its response letter, C2 summarizes the circumstances and considerations
relied upon by the Commission when it approved the elimination of position limits on CBOE’s
S&P 500 index option, including the enormous capitalization of the index and enhanced

. reporting and surveillance for the product.”® Thus, because of the enhanced reporting and

very high trading volumes to manipulate the underlying securities and, consequently, any
attempted manipulation would be more easily detectable and prosecutable.

32 See ISE Letter 1, supra note 4, at 6.

33 See C2 Response Letter, supra note 5, at 5.

34 See id. Generally, position limits are intended to prevent the establishment of options

positions that could be used or that might create incentives to manipulate or disrupt the
underlying market to benefit the holder of the options. See, e.g., Securities Exchange Act
Release Nos. 39489 (December 24, 1997), 63 FR 276 (January 5, 1998) (SR-CBOE-97-
11) (approving increases to the position and exercise limits for options on the Standard &
Poor’s 100 Stock Index (“OEX”), the OEX firm facilitation exemption, and the OEX
index hedge exemption); Dutt-Harris Paper, supra note 31 (“Position limits directly limit
manipulation by limiting the size of derivative positions that would benefit from
manipulative practices.”).

3 See C2 Response Letter, supra note 5, at 5-6. C2 represents in its response letter that it

. would monitor trading in p.m.-settled S&P 500 index options in the same manner as
CBOE does for other broad-based index options with no position limits. See id. at 6.
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surveillance for this product, described below, C2 argues that the absence of position limits on its
proposed S&P 500 index option would not be inconsistent with Dutt-Harris.*

The Exchange represents, however, that it will implement enhanced reporting
requirements pursuant to its Rule 4.13 (Reports Related to Position Limits) and Interpretation
and Policy .03 to its Rule 24.4 (Position Limits for Broad-Based Index Options), which sets forth
the reporting requirements for certain broad-based indexes that do not have position limits.”’

In 2001, when the Commission permanently approved a CBOE rule (which had beén in
place for a two-year pilot period) to eliminate position limits on SPX (as well as options on the
Dow Jones Industrial Average and the S&P 100 index),*® the Commission stated that because the
S&P 500 index is a broad-based index with a considerable capitalization, manipulation of the
500 component stocks undertying the index would require extraordinarily large positions that
would be readily detectable by enhanced surveillance procedures. In its approval order, the
Commission relied in part on CBOE’s enhanced surveillance and reporting procedures that are
intended to allow CBOE to detect and deter trading abuses in the abseﬁce of positior; limits. In
particular, CBOE requires its members to submit a report to CBOE when the member builds a
position of 100,000+ contracts. Among other things, the report includes a description of the
~ option position, whether the position is hedged (and, if so, a description of the hedge), and
whether collateral was used (and, if so, a description of the collateral). This enhanced

surveillance and reporting arrangement allows CBOE to continually monitor, assess, and respond

to any concerns at an early stage. To complement its enhanced surveillance and reporting

36 See 1d.

37 See Notice, supra note 3, at note 4 and accompanying text.

38 See Securities Exchange Act Release No. 44994 (October 26, 2001), 66 FR 55722
(November 2, 2001) (SR-CBOE-2001-22).
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. requirements, CBOE has the ability to intervene to impose additional margin or assess capital
charges when warranted. Thus, together with the “enormous capitalization”39 of the S&P 500
index and the deep and liquid markets for the S&P 500 stocks, the Commission found that
CBOE’s enhanced surveillance procedures “reduce[] concerns regarding market manipulation or
disruption in the underlying market.”*"

C2 has represented in this filing that its enhanced surveillance requirements and
procedures for SPXPM would be identical to the surveillance and reporting requirements and
procedures used by CBOE with respect to SPX. Accordingly, the Commission believes that
position limits would not be necessary for SPXPM options as long as C2 has in place and
enforces effective enhanced surveillance and reporting requirements. These enhanced
procedures will allow the Exchange to see, with considerable advance notice, the accumulation

. of large positions, which it can then monitor more closely as necessary and take additional action

if appropriatc.41

C. Reintroduction of P.M. Settlement

When cash-settled*? index options were first introduced in the 1980s, they generally

® Id. at 55723.
40 1d.

41 In addition, the Commission notes that C2 would have access to information through its
membership in the Intermarket Surveillance Group with respect to the trading of the
securities underlying the S&P 500 index, as well as tools such as large options positions
reports to assist its surveillance of SPXPM options.

In approving the proposed rule change, the Commission also has relied upon the
Exchange’s representation that it has the necessary systems capacity to support new
options series that will result from this proposal. See Notice, supra note 3, at12777.

42 The seller of a “cash settled” index option pays out the cash value of the applicable index

on expiration or exercise. A “physically settled” option, like equity and ETF options,
involves the transfer of the underlying asset rather than cash. See Characteristics and

. Risks of Standardized Options, available at:
' http://www.theoce.com/components/docs/riskstoc.pdf, for a discussion of settlement.
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utilized closing-price settlement procedures (i.e., p.m. settlement).” The Commission became
concerned about the impact of p.m. settlement on cash-settled index options on the markets for
the underlying stocks at the close on expiration Fridays.* These concerns were heightened
during the quarterly expirations of the third Friday of March, June, September and December

when options, index futures, and options on index futures all expire simultaneously. P.m.-

s The exercise settlement value for a p.m.-settled index option is generally determined by

reference to the reported level of the index as derived from the closing prices of the
component securities (generally based on the closing prices as reported by the primary
exchange on which the stock is listed) on the last business day before expiration {e.¢g., the
Friday before Saturday expiration). See Characteristics and Risks of Standardized
Options, available at: http:/Awww.theocc.com/components/docs/riskstoc.pdf, for a
discussion of settlement value.

44 See, e.g.. Securities Exchange Act Release Nos. 45956 (May 17,2002), 67 FR 36740
(May 24, 2002) (adopting release concerning cash settlement and regulatory halt
requirements for security futures products) (“Regulators and self-regulators were
concerned that the liquidity constraints faced by the securities markets to accommodate
expiration-related buy or sell programs at the market close on expiration Fridays could
exacerbate ongoing market swings during an expiration and could provide opportunities
for entities to anticipate these pressures and enter orders as part of manipulative or
abusive trading practices designed to artificially drive up or down share prices.”); 24367
(April 17, 1987), 52 FR 13890 (April 27, 1987) (SR-CBOE-87-11) (order approving a
proposal for S&P 500 index options with an exercise settlement value based on an index
value derived from opening, rather than closing, prices); and 32868 (September 10,
1993), 58 FR 48687 (September 10, 1993} (notice of filing and order granting accelerated
approval of proposed rule change by the New York Stock Exchange, Inc. (“NYSE”)
relating to changes in auxiliary closing procedures for expiration days) (stating, “[a]s
long as some index derivative products continue to expire based on closing stock prices
on expiration Fridays, the Commission agrees with the NYSE that such procedures are
necessary to provide a mechanism to handle the potential large imbalances that can be
engendered by firms unwinding index derivative related positions™). The cash settlement
provisions of stock index futures and options contracts facilitated the growth of sizeable
index arbitrage activities by firms and professional traders and made it relatively easy for
arbitrageurs to buy or sell the underlying stocks at or near the market close on expiration
Fridays (i.e., the third Friday of the expiration month) in order to ‘‘unwind’’ arbitrage-
related positions. These types of unwinding programs at the close on expiration Fridays
often severely strained the liquidity of the securities markets as the markets, and n
particular the specialists on the NYSE, faced pressure to attract contra-side interest in the
limited time that was permitted to establish closing prices. See Securities Exchange Act
Release No. 44743 (August 24, 2001), 66 FR 45904 (August 30, 2001) (File No. S7-15-
01) (proposing release concerning cash settlement and regulatory halt requirements for
security futures products).
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. settlement was believed to have c.ontributed to above-average volume and added market
volatility on those days, which sometimes led to sharp price movements during the last hour of
trading.*” As a consequence, the close of trading on the quarterly expiration Friday became
known as the “triple witching hour.” Besides contributing to investor anxiety, heightened
volatility during the expiration periods created the opportunity for manipulation and other
abusive trading practices in anticipation of the liquidity constraints.*®

In light of the concemns with p.m. settlement and to help ameliorate the price effects
associated with expirations of p.m.-settled, cash-settled index products, in 1987, the Commodity
Futures Trading Commission (“CFTC”) approved a rule change by the Chicago Mercantile
Exchange to provide for a.m. settlement for index futures, including futures on the S&P 500

index.*” The Commission subsequently approved a rule change by CBOE to list and trade a.m.-

. 4 See, ¢.g., Securities Exchange Act Release Nos. 24276 (March 27, 1987); 52 FR 10836
(April 3, 1987) (notice of filing and order granting accelerated approval to a proposed

rule change by the NYSE relating to opening price settlement of expiring NYSE
‘Composite and Beta Index options); 37894 (October 30, 1996), 61 FR 56987 (November
5, 1996) (notice of filing and order granting accelerated approval of proposed rule change
by the NYSE permanently approving the expiration day auxiliary closing procedures
pilot program); and 45956 (May 17, 2002), 67 FR 36740 (May 24, 2002) (adopting
release concerning cash settlement and regulatory halt requirements for security futures
products) (reaffirming the Commission's view of the advantages of a.m. settlement). See
also Hans Stoll and Robert Whaley, Expiration Day Effects of Index Options & Futures
(March 15, 1986) (noting that share volume on the NYSE was much higher in the last
hour of a quarterly expiration Friday when both options and futures expire than on non-
expiration Fridays). -

46 See, e.g., Securities Exchange Act Release No. 45956 (May 17, 2002), 67 FR 36740
(May 24, 2002) (adopting release concerning cash settlement and regulatory halt
requirements for security futures products) (explaining that entitics could take advantage
of illiquidity resulting from the unwinding of arbitrage-related positions on expiration

~ Fridays to manipulate share prices).

47 See Proposed Amendments Relating to the Standard and Poor’s 500, the Standard and
Poor’s 100 and the Standard Poor’s OTC Stock Price Index Futures Contract, 51 FR
47053 (December 30, 1986) (notice of proposed rule change from the Chicago
. Mercantile Exchange). See also Securities Exchange Act Release No. 24367 (April 17,
1987), 52 FR 13890 (April 27, 1987) (SR-CBOE-87-11) (noting that the Chicago
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setiled S&P 500 index options.48 In 1992, the Commission apbroved CBOE’s proposal to

transition all of its European-style cash-settled options on the S&P 500 index to a.m.

48

Mercantile Exchange moved the S&P 500 futures contract’s settlement value to opening
prices on the delivery date).

The exercise settlement value for an a.m.-settled index option is determined by reference
to the reported level of the index as derived from the opening prices of the component
securities on the business day before expiration.

See Securities Exchange Act Release No. 24367 (April 17, 1987), 52 FR 13890 (April
27, 1987) (SR-CBOE-87-11) (order approving a proposal for S&P 500 index options -
with an exercise settlement value based on an index value derived from opening, rather
than closing, prices). At the time it approved CBOE’s introduction of a.m. settlement for
cash-settled index options, the Commission identified two benefits to a.m. settlement for
cash-scttled index options. See Securities Exchange Act Release No. 30944 (July 21,
1992), 57 FR 33376 (July 28, 1992) (SR-CBOE-92-09). First, it provides additional time
to test price discovery, as market participants have the remainder of the regular trading
day to adjust to opening session price movements and determine whether those
movements reflect changes in fundamental values or short-term supply and demand
conditions. Second, it provides more opportunity to trade out of positions acquired
during the opening auction. In this respect, attracting contra-side interest to a single-
priced auction to offset an order imbalance (such as those attributable to index arbitrage)
may more readily be achieved in an opening auction on Friday morning than a closing
auction on Friday afternoon because the morning session allows market participants that
have provided that liquidity to have the remainder of the regular trading day to liquidate
their positions. In contrast, positions acquired in a Friday afternoon closing auction
generally cannot be liquidated as readily and efficiently until the following Monday.
Holding positions overnight, or over a weekend, may entail greater risk than holding
intraday positions. To accept such risk (real or perceived), market participants generally
will require a greater premium, which may translate into greater price concessions, and
thus lead to greater volatility in the closing auction. In other words, a consequence of
p.m. settlement may be enhanced volatility at the close. See, €.g., Securities Exchange
Act Release No. 44743 (August 24, 2001), 66 FR 45904 at 45908 (August 30, 2001)
(“Steep discounts (premiums) were necessary in part because traders who bought (sold)
stocks to offset unwinding programs had to maintain their newly acquired long (short)
positions over the weekend — during which time they were subject to considerable market

risk.”).
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. settlement.®” Thereafter, the Commission approved proposals by the opﬁons markets to transfer
most of their cash-settled index products to a.m. settlement.”
The Commission and the CFTC noted the benefits of a.m. settlement in a 2001 joint
 release concerning securities futures, where they observed that “the widespread adoption of
opening-price settlement procedures in index ﬁtmes and options has served to mitigate the
liquidity strains that had previously been experienced in the securities markets on f:xpirations.”5 !
Since 1992, the Commission has approved proposals that provide for cash-settled index
options with p.m. settlement on a limited basis for options products that generally are

characterized by lower relative volume and that generally do not involve settlement on the third

Friday of a month.** At the timé of each approval, the Commission stated that limited approvals

49 See Securities Exchange Act Release No. 30944 (July 21, 1992), 57 FR 33376 (July 28,
. 1992) (SR-CBOE-92-09) (order approving CBOE’s proposal relating to position limits
for SPX index options based on the opening price of component securities).

50 CBOE’s index options on the S&P 100 (OEX), however, kept their p.m. settlement. See
Securities Exchange Act Release No. 30944 (July 21, 1992), 57 FR 33376 (July 28,
1992) (SR-CBOE-92-09). No futures or options on futures trade on the S&P 100 index.
Other types of options utilize p.m. settlement, including physically-settled single-stock
options and options on ETFs.

31 See Securities Exchange Act Release No. 44743 (August 24, 2001), 66 FR 45904 at
45908 (August 30, 2001) (proposing release for a joint rule between the Commission and
the CFTC generally stipulating, among other provisions, that the final settlement price for
each cash-settled security futures product fairly reflect the opening price of the
underlying security or securities). See also Securities Exchange Act Release No. 45956
(May 17, 2002), 67 FR 36740 at 36741-42 (May 24, 2002) (adopting release concerning
cash settlement and regulatory halt requirements for security futures products in which
the Commission reaffirmed the advantages of a.m. settlement) (“[O]pening price
settlement procedures offered several features that enabled the securities markets to better
handle expiration-related unwinding programs.”).

52 In particular, in 1993, the Commission approved CBOE’s proposal to list and trade p.m.-
settled, cash-settled options on certain broad-based indexes expiring on the first business
day of the month following the end of each calendar quarter (“Quarterly Index
Expirations™). See Securities Exchange Act Release No. 31800 (February 1, 1993), 58

. FR 7274 (February 5, 1993) (SR-CBOE-92-13). In 2006, the Commission approved, on
a pilot basis, CBOE’s listing of p.m.-settled index options expiring on the.last business
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. on a pilot Basis would allow the exchange and the Commission to monitor the potential for
adverse market effects and modify or terminate the pilots, if necessary. Notably, with the
exception of FLEX Index options, these recently-approved p.m.-settled contracts do not involve
expiration on the third Friday of the month. These new contracts, including FLEX, have also
been characterized by limited volume, and would not be expected to hav¢ a pronounced effect on

volatility in the underlying securities at the close as a result.

In response to C2’s proposal, two commenters raise concerns over the reintroduction of

p.m. settlement on a potentially popular index derivative and the possible impact that doing so
could have on the underlying cash equities markets.”® One commenter urges the Commission to
consider why markets went to a.m. settlement in the early 1990s and opines that hindsight

supports the conclusion that a.m. settlement has been good for the markets.” While

33

day of a calendar quarter (“Quarterly Options Series”). See Securities Exchange Act
Release No. 54123 (July 11,2006), 71 FR 40558 (July 17, 2006) (SR-CBOE-2006-65).
In January 2010, the Commission approved CBOE’s listing of p-m.-settled FLEX options
on a pilot basis.”> See Securities Exchange Act Release No. 61439 (January 28, 2010),
75 FR 5831 (February 4, 2010) (SR-CBOE-2009-087) (order approving rule change to
establish a pilot program to modify FLEX option exercise settlement values and
minimum value sizes). FLEX options provide investors with the ability to customize
basic option features including size, expiration date, exercise style, and certain exercise
prices. Prior to 2010, only a.m. settlement based on opening prices of the underlying
components of an index could be used to settle a FLEX index option if it expired on, or
within two business days of, a third-Friday-of-the-month expiration (“Blackout Period™).
Last year, the Commission approved a pilot program to permit FLEX index options with
p.m. settlement that expire within the Blackout Period. Sce Securities Exchange Act
Release No. 61439 (January 28, 2010), 75 FR 5831 (February 4, 2010) (SR-CBOE-2009-
087). In September 2010, the Commission approved CBOE'’s listing of p.m.-settled End
of Week expirations (expiring on each Friday, other than the third Friday) and End of
Month expirations (expiring on the last trading day of the month) for options on broad-
based indexes, also on a pilot basis. See Securities Exchange Act Release No. 62911
(September 14, 2010), 75 FR 57539 (September 21, 2010) (SR-CBOE-2009-075).

See ISE Letter 1, supra note 4, at 4-5; ISE Letter 2, supra note 4, at 2-3; and Mayne
Letter 1, supra note 4, at 1-2.

See Mayne Letter 1, supra note 4, at 1 (noting that concerns with p.m. settlement “led to
the advent of the far more innocuous, and perhaps more fair ‘AM-Print’ method of
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. acknowledging that the answer is not clear, the commenter asks the Commission to consider
whether it is now safe to return to the dominance of p.m.-settled index options and futures.”
However, this commenter submitted a subsequent letter in which he agreed with the Exchange
that “conditions today are vastly different” from those that drove the transition to a.m. |
settlement.’® The commenter concludes that C2’s proposal should be approved on a pilot basis,
which would allow the Commission to collect data to closely analyze the impact of the '
propos:al.57
A different commenter describes the history behind the transition to a.n—l. settlement and
criticizes C2 for trivializing that history.”® Thi_s commenter argues that a mainstream return to
" the “discredited” p.m. settiement would “risk undermining the operation of fair and orderly
financial markets.”® The commenter notes that experience with the “flash crash” of May 6,
. - 2010 demonstrates that the current market structure struggles to find price equilibriuras, and that

disp_erséd trading is a “mirage” as participants often flock to the same liquidity centers in time of

stress.® In its July comment letter, the commenter took a slightly different approach by arguing

that fragmentation is the biggest change to the markets since 1987 when markets moved to a.m.

settlement.?’ The commenter notes that even with almost all volume concentrated on one

determining the final value for expiring index options. To judge by the abatement of the
negative press, hindsight would seem to support that the AM-Print made for a more level

playing field.”)
33 Seeid. at 2
56 See Mayne Letter 2, supra note 4, at 1.
57 See id.
38 See ISE Letter 1, supra note 4, at 4.
59 Id.
60 See id. |
. 61 See ISE Letter 3, supra note 8, at 2.
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exchange back in the 1980s, the markets could not address closing liquidity and volatility
concerns and prevent market disruptions on “triple witch” settlement dates.”? The commenter
believes that fragmentation makes it almost impossible for any single market to concentrate
liquidity at the close to produce an effective clearing price at times of market volatility.63 In
addition, the commenter argues that exchange-specific closing procedures are only applicable to
trading on one exchénge, which represents a small fraction of the overall market today, and
therefore will have little ability to dampen market volatility.* The cbmmenter believes that C2’s
proposal would exacerbate liquidity strains by reintroducing an extraordinary market cvent — the
triple witching hour — and argues.that allowing S&P 500 index options to be based on closing
settlement prices, even on a pilot basis, would re—introduée the potential for extreme market
volatility at expiration.” |

In addition, the commenter states that Commission approval of C2’s proposal would lead
to the reintroduction of multiple p.m.-settled derivatives and argues that while the SPXPM pilot
would be troubling, having multiplé pilots operating simultaneously would undermine the
industry-wide move to a.m. settlement.’® The Commission generally considers relevant
information available to it at the time it reviews each filing in evaluating whether the filing is

consistent with the Act.®’

62

See id.

®  Seeid

% Seeid

63 See ISE Letter 1, supra note 4, at 5. This commenter also notes that recently-imposed
circuit breakers in the cash equities markets do not apply in the final 25 minutes of
trading. See id.

66 See ISE Letter 3, supra note 8, at 3. _

67 See 15 U.S.C. 78s(b) (concerning Commission consideration of proposed rule changes

submitted by self-regulatory organizations).
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Taking the opposite view, two commenters urge the Commission to approve the proposal
on a pilot basis.®® One commenter asserts its belief that C2’s proposal will not cause greater
volatility in the underlying securities of the S&P 500 index.”’ This commenter opines that
whether an options contract is p.m.-settled as opposed to a.m.-settled is not é contributing factor
to volatility, and the commenter notes that there is more liquidity in the securities underlying the
S&P 500 index at the close compared to the opening.70 The commenter states that exchanges are
well equipped to handle end-of-day volume and that existing p.m.-settled products do not
contribute to increased volatility.” The other commenter states that the reintroduction of p.m.

settlement is long overdue and would attract liquidity from dark pools, crossing mechanisms, and

the over-the-counter markets.”?

In its initial response to comments, C2 argues that the concerns from 18 years ago that
ted to the transition to a.m. settlement for index derivatives have been largely mitigated.73 C2
argues that expiration pressure in the underlying cash markets at the close has been greatly
reduced with the advent of multiple primary listing and unlisted trading privilege markets, and
that trading is now widely dispersed among many market centers.”* €2 further argues that
opening procedures in the 1990s were deemed acceptable to mitigate one-sided order flow driven

by index option expiration and that today’s more sophisticated automated closing procedures

68 See IMC Letter, supra note 4, at 1-2 and JP Letter, supra note 4.

69 See IMC Letter, supra note 4, at 1.
™ Seeid.
7 See id. at 2.

7 See JP Letter, supra note 4.

73

(]

ec C2 Response Letter, supra note 5, at 4.
74

92}

ee id.

|
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should afford a similar, if not greater, level of comfort.” Specifically, C2 notes that many
markets, notably The NASDAQ Stock Market LLC (“Nasdaq™) and the NYSE, now utilize
automated closing cross procedures and have closing order types that facilitate orderly closings,
and that these closing procedurés are well-equipped to mitigate imbalance pressure at the close.”
In addition, C2 believes that after-hours trading now provides market participants with an
alte_fnative to help offset market-on-close imbalances.”’

C2 also notes that for roughly five years (1987-1992) CBOE listed both a.m. and p.m.-
settled SPX and did not observe any related market disruptions during that périod in connection
with the dual a.m./p.m. settlement.”® Finally, C2 believes that p.m.-settled options predominate
in the over-the-counter (“OTC”) market, and C2 is not aware of any adverse effects in the
underlying cash markets attributable to the considerable volume of OTC trading.79 C2 asserts
that given the changes since the 1980s, concerns with p.m. settlemént are “misplaced” and have
been “negated” now that closiﬂg procedures on the cash equities markets have become more
automated with real-time data feeds that are distributed to a wider array of market participa.nts.80

The Commission agrees with C2 that the closing cross meéhanisms on the primary listing

stock markets have matured considerably since the latc 1980s. Closing procedures used by the

primary equity markets now offer a more transparent and automated process for attracting

75

See C2 Response Letter, supra note 5, at 4,
% Seeid.
7 See id. at 2.

|

8 See Notice, supra note 3, at 12776.

? Seeid

80 See C2 Response Letter, supra note 5, at2 and 4. In its comment letter, ISE notes that

C72’s claim that electronic trading can smooth out the price-setting process is
“disingenuous” as recent history suggests that the opposite may be true in some cases
(such as the market events of May 6, 2010). See ISE Letter 1, supra note 4, at 5.
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contra-side interest and determining closing prices in a manner that is comparable to the process

used to determine opening prices.81 The Commission recognizes, however, that the ability of

such procedures to counter-balance any potential negative effects that could stem from p.m.

settlement is dependent on their ability to attract liquidity in a fragmented market to the primary

listing exchanges during a very concentrated window of time at the close of trading on expiration

Fridays. Consequently, the potential effect that p.m.-settlement of cash-settled index options

could have on the underlying cash equities markets at expiration remains unclear and the

81

Nasdaq (see Nasdaq Rule 4754), NYSE (see NYSE Rule 123C), and NYSE Amex LLC
(“NYSE Amex”) (see NYSE Amex Rule 123C) all have automated closing cross
procedures for their equities markets, which are designed to attract liquidity, to determine
a price for a security that minimizes any imbalance, and to match orders at the 4:00 p.m.
close. Participants of these exchanges generally receive frequently-disseminated market
data reports reflecting any imbalance, which is intended to attract offsetting interest to
minimize or eliminate an imbalance heading into the close. NYSE Arca, Inc. has closing
procedures (NYSE Arca Rule 7.35), but it only conducts a closing cross for securities in
which it is the primary listing market as well as for all exchange-listed derivatives.

Additionally, to minimize the potential for price swings at the close, Nasdag provides that
the closing price must be within an acceptable range of 10% of the midpoint of the
NBBO, while the NYSE permits the Designated Market Maker in a stock to request that
the exchange extend its trading day to not longer than 4:30 p.m. to allow for the
solicitation and entry of orders that are specifically solicited to offset an imbalance
existing as of 4:00 p.m. To further minimize selling pressure at the NYSE, market-on-
close and limit-on-close orders may be entered after 3:45 p.m. only if they offset an
imbalance. The NYSE also provides for closing-only orders that only execute if they
offset an imbalance. The Commission views these closing cross procedures as a
significant change in how orders are handled at the close of trading that could potentially
help reduce volatility at the close caused by p.m. settlement.

C2 also notes that SPXPM expiration dates would be predetermined and known in
advance and, as a consequence, this awareness could facilitate the generation of contra-
side trading interest. See C2 Response Letter, supra note 5, at 3. The potential for
reoccurring heightened volatility during these expiration periods may, however, increase
the opportunity for manipulation and other abusive trading practices in anticipation of the
liquidity constraints. To the extent such volatility was possible, active surveillance and
robust enforcement activity by C2 and other self-regulatory organizations around
expiration dates would help to address the potential for abusive trading.
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Commission remains concerned about the possible effect on volatility at the close of a return to
p.m. settlement for cash-settled index options.82

C2 cites to the Commission’s recent approval of a series of proposals that authorized the
expansion of a limited subset of options products to p.m. settlement along with data collected in
connection with those products as revealing no evidence that p.m. settlement is likely to have a
disruptive effect on volatility at the close.¥® We do not believe that such an inference necessarily
can be drawn. These prior approvals involved sub-categories of options that are generally
characterized by relatively low volume and thus would not be expected to have a pronounced
effect on volatility in the underlying securities at the close on expiration.84 Further, many of
these products are not authorized for listing with expiration on the third Friday of a month when
other cash-settled index derivatives expire. For example, C2 mentions CBOE’s experience with
End-of-Week p.m.-settled options (which it notes is the most heavily traded of CBOE’s new
speci‘al—dated expiration products), and concludes that they fail to show any evidence of
disruptive volatility on the settiement days for these contracts.®® Despite the fact that End-of-

Week p.m.-settled options constitute over 7% of CBOE’s S&P 500 index option volume, their

8 The Commission’s concern with the potenfial effect that p.m.-settlement of cash-settled

index options could have on the underlying cash equities markets at expiration takes into
consideration, as C2 notes, that the use of closing prices by retail and institutions
investors is widespread. See C2 Letter 3, supra note 8, at 6. For example, mutual funds
use closing prices to calculate their net asset values. Therefore, any event or product that
potentially introduces additional volatility into the process of determining closing prices
has the potential to harm investors and the public interest.

83 See C2 Letter 3, supra note 8, at 4-5.

# We note that historical experience with respect to more heavily traded index options and

index futures indicates that p.m. settiement carries additional risks for enhanced volatility
on settlement days. See, e.g., Hans Stoll and Robert Whaley, Expiration Day Effects of

Index Options & Futures (March 15, 1986) (concluding that price effects “are observable
on quarterly futures expirations.. .[and] [t]he volatility of prices is significantly higher on
such expiration days, and the stock market indices tend to fall on such expiration days.”).

85 See id. at 5.
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volume does not compare to that of CBOE’s SPX product, which accounts for 60% of all index
options trading. For this reason, it is difficult to draw any conclusions about the potential impact
of p.m.-settled S&P 500 index options on the market for the underlying compenent stocks based
on the existing p.m.-settled cash-settied options. Further, past experience suggests that the
potential impact would be more significant if both index options and index futures (and options
on index futures) were offered with p.m. settlement. |
While the enhanced closing processes on the primary listing markets may serve 1o
mitigate some of the risk that imbalances on the underlying cash markets prior to the close could
lead to excess volatility, the extent of that mitigation is unclear. A pilot program would provide
an opportunity to observe and analyze the actual effects on the underlying cash markets of
SPXPM. Further, to the extent that trading interest is redirected to the primary markets during
times of stress, as one commenter noted, it could be conducive to addressing an imbalance to
concentrate liquidity on the primary markets during the close. In particular, those markets
conduct automated closing cross procedures, described above,*® that are designed to more
efficiently disseminate information broadly and attract and offset imbalances. We note,
however, that despite C2’s emphasis on the higher volumes in today’s markets compared with
the 1980s and the dispersion of trading to more venues,®’ volume statistics are not necessarily

indicative or predictive of the level of available liquidity.88

86 See supra note 81.

8  Seeid

88 See, ¢.g., Findings Regarding the Market Events of May 6, 2010, Report of the Staffs of
the CFTC and SEC to the Joint Advisory Commitice on Emerging Regulatory Issues,
available at http://www.sec.gov/news/studies/ilolO/marketevents-renort.Ddf, at page 6

(“As the events of May 6 demonstrate, especially in times of significant volatility, high

trading volume is not necessarily a reliable indicator of market liquidity.”).
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Finally, C2 estimates that 95% of OTC options based on the S&P 500 index are p.m.-
settled,®® and states that SPXPM will attract some of that trading interest. C2 notes that doing so
would be consistent with the objectiveé of the Dodd—Frank Wall Street Reform and Consumer
Protection Act and could help mitigate counterparty risks faced by OTC market participants.g0
The Commission agrees that the proposal could benefit investors to the extent it attracts trading
in p.m.-settled S&P 500 index options from the opaque OTC market to the more transparent
exchange-listed markets.

Further, C2’s proposal will offer investors another investment option through which they
could obtain and hedge exposure to the S&P 500 stocks. In addition, C2’s proposal will provide
investors with the ability to trade an option on the S&P\SOO index in an all-electronic market,
which may better meet the needs of investors who may prefer to trade electronically.”’
Accordingly, C2’s proposal will provide investors with added flexibility through an additional
product that may be better tailored to meet their particular investment, hedging, and trading
needs.

To assist the Commission in aissessing any potential impact of a p.m.-settled S&P 500
index option on the options markets as well as the underlying cash equities markets, as discussed
above,”? C2 has proposed to submit data to the Commissién on a confidential basis in connection
with the pilot. The Commission believes that C2’s proposed fourteen-month pilot, together with

the data and analysis that C2 will provide to the Commission, will allow C2 and the Commission

89

wn

ee C2 Letter 3, supra note 8, at 13.
90

£ |

ecid.
o1

w

ee, e.g., Exchange Capital Resources Letter, supra note 8, at 3 (stating in part that
“ _the addition of the SPXPM product will offer the investor greater flexibility and
opportunity to participate in S&P 500 option product line.”)

|

5 See Section I1 (Description of the Proposal).
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to monitor for and assess the potential for.adverse market effects. Spéciﬁcally, the data and
analysis will assist the Commission in evaluating the effect of allowing p.m. settlement for S&P
500 index options on the underlying component stocks.

In light of the fact that approval of C2’s proposal would be a change from a.m. settlement
for cash-settled index options, the Commission instituted proceedihgs to determine whether to
approve or disapprove the proposal. In particular, through specific requests for comment and
data, the Commission solicited input from market participants on the potential impact én the
markets, particularly the underlying cash equities markets.

As discussed above, the Commission remains concerned about the potential impact on
the market at expiration for the underlying component stocks for a p.m.-settled, cash-settled
index option such as SPXPM. The potential impact today remains unclear, given the significant
changes in the closing procedures of the primary markets over the past two decades. The
Commission is mindful of the historical experience with the impact of p.m. settlement of cash- -
settled index derivatives on the underlying cash markets, disgussed at length above, but
recognizes, however, that these risks may be mitigated today by the enhanced closing procedures
that are now in use at the primary equity markets.

Finally, approval of C2’s proposal on a pilot basis will enable the Commission to collect
current data to assess and monitor for any potential for impact on markets, including the
underlying cash equities markets. In particular, the data collected from C2’s pilot program will
he_lp inform the Commiséion’s consideration of whether the SPXPM pilot should be modified,
discontinued, extended, or permanently approved. It also could benefit investors and the public

interest to the extent it attracts trading in p.m.-settled S&P 500 index options from the opaque
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. OTC market to the more transparent exchange-listed markets, where trading in the product will
be subject to exchange trading rules and exchange surveillance.

Thus, based on the discussion above, the Commissio‘n_ finds that C2’s current proposal 13
consistent with fhe Act, including Section 6(b)(5) thereof in that it is designed to remove
impediments to and perfect the mechanism of a free and open market, and, in general, to protect
investors and the public interest. In light of the enhanced closing procedures and the potential
benefits to investors discussed above, the Commission finds that it is appropriate and consistent
with the Act to approve C2’s proposal on a pilot basis. The collection of data during the pilot
and C2’s active monitoring of any effects of SPXPM on the markets will help the Commission
assess the impact of p.m. settlement in today’s market.

VI.  Conclusion

. IT IS THEREFORE ORDERED, pursuant to Section 19(b)(2) of the Act,” that the
proposed rule change (SR-C2-2011-008) be, and hereby is, approved on a 14-month pilot basis
only.

By the Commission.

W%W Parpiiy -

Elizabeth M. Murphy
Secretary

. 9 15 U.S.C. 78s(b)(2).
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UNITED STATES OF AMERICA
Before the
SECURITIES AND EXCHANGE COMMISSION

INVESTMENT ADVISERS ACT OF 1940
Release No. 3272 / September 6, 2011

ADMINISTRATIVE PROCEEDING
File No. 3-14529

In the Matter of ' ORDER INSTITUTING
ADMINISTRATIVE PROCEEDINGS
GREGORY P. LOLES, PURSUANT TO SECTION 203(f) OF THE
' INVESTMENT ADVISERS ACT OF 1940,
Respondent. MAKING FINDINGS, AND IMPOSING
- REMEDIAL SANCTIONS '

L.

The Securities and Exchange Commission (“Commission™) deems it appropriate and in the
public interest that public administrative proceedings be, and hereby are, instituted pursuant to
Section 203(f) of the Investment Advisers Act of 1940 (“Advisers Act™) against Gregory P. Loles
(“Respondent™).

1L,

In anticipation of the institution of these proceedings, Respondent has submitted an Offer
of Settlement (the “Offer™) which the Commission has determined to accept. Solely for the
purpose of these proceedings and any other proceedings brought by or on behalf of the
. Commission, or to which the Commission is a party, and without admitting or denying the findings- -
herein, except as to the Commission’s jurisdiction over him and the subject matter of these
proceedings and the finding contained in Section I11.2 below, which are admitted, Respondent
consents to the entry of this Order Instituting Administrative Proceedings Pursuant to Section
203(f) of the Investment Advisers Act of 1940, Making Findings, and Imposing Remedial
Sanctions (“Order™), as set forth below.
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- == e e Any-reapplication for-association by the Respondent will be subject to the applicable-laws-— == -~

III.
On the basis of this Order and Respondent’s Offer, the Commission finds that:

1. At all relevant times, Loles was the owner and operator of Apeiron Capital
Management, Inc. (“Apeiron”), an unregistered investment adviser in Westport, Connecticut,

- Loles, 52 years old, is a resident of Easton, Connecticut.

2. On July 26, 2011, Loles pleaded guilty to one count of mail fraud in
violation of Title 18 of the United States Code, Section 1341, one count of wire fraud in violation
of Title 18 of the United States Code, Section 1343, one count of securities fraud in violation of
Title 15 of the United States Code, Sections 77q{a) and 77x, and one count of money laundering in
violation of Title 18 of the United States Code, Section 1956 before the United States District
Court for the District of Connecticut, in United States v. Gregory P. Loles Crim. Action No.
3:10CR247 (MRK).

3. The four counts of the indictment to which Loles pleaded guilty alleged,
inter alia, that Loles defrauded investors and obtained money by means of materially false and
misleading statements while operating Apeiron as an unregistered investment adviser, that he
caused investors to wire transfer funds to Apeiron’s account for investment purposes, which he then
diverted for his own personal use and benefit, and that he used the United States mails and private
commercial interstate carriers to deliver checks to investors as purported interest from investments
in order to perpetuate his fraud.

IV.

In view of the foregoing, the Commission deems it appropriate and in the public interest to
impose the sanctions agreed to in Respondent Loles’s Offer.

Accordingly, it is hereby ORDERED pursuant to Section 203(f) of the Adv1sers Act, that
Respondent Loles be, and hereby is:

barred from association with any investment adviser, broker, dealer, municipal securities
dealer, municipal advisor, transfer agent, or nationally recognized statistical rating
organization.

and regulations governing the reentry process, and reentry may be conditioned upon a number of
factors, including, but not limited to, the satistaction of any or all of the following: (a) any
disgorgement ordered against the Respondent, whether or not the Commission has fully or partlally
waived payment of such disgorgement; (b) any arbitration award related to the conduct that served
as the basis for the Commission order; (¢) any self-regulatory organization arbitration award to a




customer, whether or not related to the conduct that served as the basis for the Commission order;

and (d) any restitution order by a self-regulatory organization, whether or not related to the conduct
that served as the basis for the Commission order.

By the Commission.

Elizabeth M. Murphy
Secretary

By:\Jill M. Peterson
Agsistant Secretary




SECURITIES AND EXCHANGE COMMISSION

17 CFR Chapter II

[Release Nos. 33-9257; 34-65262; 39-2479; 1A-3271; IC-29781; File No. S7-36-11]
- RETROSPECTIVE REVIEW OF EXISTING REGULATIONS |

AGENCY: Securities and Exchange Commission

ACTION: Request for information,

SUMMARY: On July 11, 2011, the President issued Executive Order 13579, “Regulation and
Independent Regulatory Agencies,” which, among other things, states that independent
regulatory agencies, no less than executive agencies, should promote the goal, set forth in
Executive Order 13563 of January 18, 2011, of a regulatory system that protects “public health,
welfare, safety, and our environment while promoting economic growth, innovation,
competitiveness, and job creation.” In furtherance of its ongoing efforts to update regulations to
reflect market developments and changes in the regulatory landscape, and in light of Executive
Order 13579, the Securities and Exchange Commission (“Commission”) invites interested
members of the public to submit comments to assist the Commission in c0n51dermg the
development of a plan for the retrospective review of its regulations.

- DATES: Comments must be submitted on or by: October 6, 2011,
- ADDRESSES: Comments may be submitted by any of the following methods:
Electronic commeﬁts:

* Use the Commission's Internet comment form (http://www_sec.gov/rules/other.shtml); or

¢ Send an e-mail to rule-comments@sec.gov. Please include File Number $7-36-11 on the
subject line; or

* Use the Federal eRulemaking Portal (http://www.regulations.gov). Follow the
instructions for submitting comments. ‘

Paper comments:

* Send paper comments in triplicate to Elizabeth M. Murphy, Secretary, Securities and
Exchange Commission, 100 F Street, NE, Washington, DC 20549-1090.
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. All submissions should refer to File Number $7-36-11. This file number should be included on

the subject line if e-mail is used. To help us process and review your comments more efficiently,
please use only one method. The Commission will post all comments on the Commission's
Internet website (http://www.sec.gov/rules/other.shtml). Comments are also available for website
viewing and printing in the Commission's Public Reference Room, 100 F Street, NE,
Washington, DC 20549, on official business days between the hours of 10:00 a.m. and 3:00 p.m.
All comments received will be posted without change; we do not edit personal identifying
information from submissions. You should submit only information that you wish to make
available publicly. :

FOR FURTHER INFORMATION CONTACT: Robert G. Bagnall, Attorney-Fellow, Office .
of the General Counsel, 202-551-7939. '

SUPPLEMENTARY INFORMATION:

Background - Current Commission Processes for Retrospective Analysis of Existing
Regulations

Because today's financial markets are dynamic and fast-moving, the regulations affecting

those markets and participants in these markets must be reviewed over time and revised as

. necessary so that the regulations continue to fulfill the Commission’s mission, The Commission
has long had in place formal and informal processes for the review of existing rules to assess the
rules’ continued utility and effectiveness mn light of continuing evolution of the securities
markets and changes in the securities laws and regulatory priorities. Key examples of the
ongoing processes of the Commission and staff for review of existing rules include the
following:

* The Commission and staff review existing regulations retrospectively as part of studies of
broad substantive program areas. For example, in March 2011, the Commission initiated
a broad review of offering and reporting requirements affecting issuers. The Commission
posted a regulatory review webpage seeking suggestions from the public on “modifying,
streamlining, expanding, or repealing existing rules to better promote economic growth,
innovation, competitiveness and job creation” consistent with our mandates to protect
investors, maintain fair, orderly, and efficient markets, and facilitate capital formation.

» Consistent with section 610(a) of the Regulatory Flexibility Aét, the Commission
annually reviews each of its rules that has become final within the past ten years. In
connection with that review, the Commission publishes a list of the rules scheduled to be

. ! See http://www.sec.gov/spotlipht/regulatoryreviewcomments.shtml,




reviewed by the Commission staff during the next twelve months.”> The Commission’s
stated policy is to review all such final rules to assess their continued utility with a view
to identifying those rules in need of modification or even rescission.’

¢ The Commission and staff frequently receive and consider suggestions to review existing
rules through various types of communications, ranging from formal petitions for
rulemaking to informal correspondence from investors, investor and industry groups,
| Congress, fellow regulators, the bar and the public.

e . The Commission and staff frequently discuss the need to revisit existing rules through
formal and informal public engagement, including advisory committees, roundtables,
town hall meetings, speeches, conferences and other meetings.

¢ The Commission staff may identify existing regulations that may merit review through its
compliance inspection and examination functions, enforcement investigations, and the
receipt of requests for exemptive relief or Commission or staff guidance.

s A significant portion of the Commission’s rulemaking activity already involves the
consideration of changes to existing rules. Commission staff, in preparing rulemaking
proposals, routinely consider related existing rules and assess whether to recommend

. changes to, or the elimination of, those existing rules.

Executive Order 13579

On July 11, 2011, the President signed Executive Order 13579, “Regulation and
Independent Regulatory Agencies.” The Executive Order states that independent regulatory
agencies, to facilitate the periodic review of existing significant regulations, “should consider
how best to promote retrospective analysis of rules that may be outmoded, ineffective,
msufficient, or excessively burdensome, and to modify, streamline, expand, or repeal them in
accordance with what has been learned. The review of existing rules “should also consider

2 See, e.g., Regulatory Flexibility Agenda, Securities Act Release No. 9194 (March 3, 2011), 76
FR 40208 (July 7, 2011).

? When the Commission implemented the Regulatory Flexibility Act in 1980, it stated that it
“intend[ed] to conduct a broader review [than that required by that Act], with a view to
identifying those rules in need of modification or even rescission.” Securities Act Release No.
6302 (Mar. 20, 1981}, 46 FR 19251 (Mar. 30, .1981).




. strengthening, complementing, or modernizing rules where necessary or appropriate — including,
if relevant, undertaking new rulemaking.’ i

Executive Order 13579 also states that, within 120 days, each independent agency
“should develop and release to the public a plan, consistent with law and reflecting its resources
and regulatory priorities -and processes, under which the agency will periodically review its
existing significant regulations to determine whether any such regulations should be modified,
streamlined, expanded, or repealed so as to make the agency’s regulatory program more effective
or less burdensome in achieving the regulatory objectives.” -

Request for Comments

In furtherance of its ongoing efforts to update regulations to reflect market developments and
changes in the regulatory landscape, and in light of Executive Order 13579, the Commission
- mvites public comments on the development of a plan for retrospective review of existing
significant regulations. The Commission welcomes general comments on what the scope and
elements of such a plan should be. In addition, the Commission encourages commenters to
respond to the questions below:

1. What factors should the Commission consider in selecting and prioritizing rules for

: review? :

. - 2. How often should the Commission review existing rules?

3. Should different rules be reviewed at different intervals? If s0, which categorles of rules
should be reviewed more or less frequently, and on what basis?

4. To what extent does relevant data exist that the Commission should consider in selecting
and prioritizing rules for review and in reviewing rules, and how should the Commission
assess such data in these processes? To what extent should these processes inclide
reviewing financial economic literature or conducting empirical studies? How can our
review processes obtain and consider data and analyses that address the benefits of our
rules in preventing fraud or other harms to our financial markets and in otherwise
protecting investors? _

5. What can the Commission do to modify, streamline, or expand its regulatory review
processes?

6. How should the Commission improve public outreach and increase public participation
in the rulemaking process?

7. Is there any other information that the Commission should consider in developing and
implementing a preliminary plan for retrospective review of regulations?

. * Memorandum for the Heads of Independent Regulatory Agendies, M-11-28, “Executive Order
13579, “Regulation and Independent Regulatory Agencies” (July 22, 2011),
http://www.whitehouse. gov/sites/default/files/omb/memoranda/2011/m11-28.pdf




Please note that the Commission is not soliciting comment in this notice on specific existing
Commission rules to be considered for review. Any comments regarding a currently pending
Commission rule proposal, including proposed amendments to existing rules, should be directed
to the comment file for the relevant rule proposal.® '

We anticipate that any processes set forth in a Commission plan will reflect constraints
imposed by limits on resources and competing priorities.’ Accordingly, the Commission
encourages commenters to consider what additional steps, if any, beyond the Commission’s
current review processes could be implemented effectively and efficiently in hght of the
Commission’s overall resource constraints and respon51b111t1es

The Commission is issuing t}:us request for information solely for information and program-
planning purposes. The Commission will consider the comments submitted and may use them as
appropriate in the preparation of a retrospective review plan but does not anticipate responding to
each comment submitted. While responses to this request do not bind the Commission to any
further actions, all submissions will be made publicly available on {sec.gov or regulations.gov].

By the Commission.

Elizabeth M. Murphy
Secretary

Date: September 6, 2011

> See hitp://www sec.pov/rules/submitcomments htm.

° Executive Order 13579 states that an agency’s plan should reflect “its resources and regulatory
priorities and processes.”




UNITED STATES OF AMERICA
Before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 65271 / September 6, 2011

ACCOUNTING AND AUDITING ENFORCEMENT
Release No. 3318 / September 6, 2011

ADMINISTRATIVE PROCEEDING
File No. 3-14532

In the Matter of ORDER INSTITUTING PUBLIC
: ADMINISTRATIVE PROCEEDINGS AND
RAN H. FURMAN, CPA IMPOSING TEMPORARY SUSPENSION
PURSUANT TO RULE 102(¢)(3) OF THE
Respondent. COMMISSION’S RULES OF PRACTICE
L

The Securities and Exchange Commission (“Commission™) deems it appropriate and in the
public interest that public administrative proceedings be, and hereby are, instituted pursuant to
Rule 102(e)(3)' of the Commission’s Rules of Practice against Ran H. Furman (“Respondent” or
“Furman’™). ’

1L
The Commission finds that:
A. RESPONDENT
1. Furman, age 42, resides in San Diego, Califomia. From September 2003

through January 2005, Furman was the Chief Financial Officer (*CFO”) of Island Pacific, Inc.
(“Island Pacific™), whose common stock was registered with the Commission pursuant to Section

Rule 102(e)(3)(i) provides, in relevant part, that:

The Commission, with due regard to the public interest and without preliminary hearing,
may, by order, . . . suspend from appearing or practicing before it any . . . accountant . . . who has
been by name . . . permanently enjoined by any court of competent jurisdiction, by reason of his
or her misconduct in an action brought by the Commission, from violating or aiding and abetting
the violation of any provision of the Federal securities laws or of the rules and regulations

thereunder.
/6 of Y47
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12(b) of the Securities Exchange Act of 1934 (“Exchange Act”) and traded on the American Stock
Exchange until it was delisted on October 25, 2005, as a result of the company’s failure to file
periodic reports. As Island Pacific’s CFO, Furman oversaw Island Pacific’s financial operations,
participated in the preparation of Island Pacific’s financial statements, and certified the accuracy of
Island Pacific’s quarterly and annual reports, which were filed with the Commission. Furman was
licensed as a certified public accountant ("CPA™) in 1991 by the State of Washington and was
employed as an auditor by a public accounting firm for two years. Both prior to and subsequent to
his employment with Island Pacific, Furman was the CFO of other public companies. Presently, he
performs consulting work through his own company, Black Rock Management, providing interim
finance and CFO-type services to smaller companies, including a public company where he
previously was the CFO.

B. CIVIL INJUNCTION

1. On July 8, 2011, the United States District Court for the Southern District of
California entered a final judgment against Furman, permanently enjoining him from future
violations, direct or indirect, of Sections 10(b) and 13(b)(5) of the Exchange Act and Rules 10b-5,
13a-14, 13b2-1, and 13b2-2 thereunder, and from aiding and abetting violations of Section 13(a) of
the Exchange Act and Rules 12b-20, 13a-1, and 13a-13 thereunder, in the civil action entitled
Securities and Exchange Commission v. Retail Pro, Inc. (fka Island Pacific, Inc.), et al., Civil
Action Number 08 CV 1620 WQH (RBB). The final Judgment also prohibits Furman for a period
of seven years from serving as an officer or director of a public company and orders him to pay a
third-tier civil penalty of $75,000.

2. On November 18, 2009, the Court entered an Order granting partial

summary judgment in the Commission’s favor, holding that Furman had violated Section 13(b)(5)

of the Exchange Act and Rules 13b2-1 and 13b2-2 thereunder. On February 25, 2011, following
trial, a jury returned a verdict in the Commission’s favor on its remaining claims for relief, finding
that Furman had violated Section 10¢b) of the Exchange Act and Rules 10b-5 and 13a-14
thereunder, and had aided and abetted one or more violations by Island Pacific of Section 13(a) of
the Exchange Act and Rules 12b-20, 13a-1, and 13a-13 thereunder. Subsequently, on June 23,
2011, the Court entered Orders in support of the above final judgment and making findings of fact
and conclusions of law concerning the relief sought by the Commission and then awarded by the
Court. The Court found that the evidence presented at trial and on summary Jjudgment
demonstrated that “Furman played an essential and knowing role in the securities law violations at
issue.” The Court found, among other things, that:

* Furman knowingly participated in and facilitated the alteration of a
license agreement, which permitted Island Pacific to improperly
record revenue of $3.9 million in its fiscal second quarter 2004, and
then directed Island Pacific to record a second transaction in its fiscal
third quarter 2004 that offset the $3.9 million recetvable issued in the
prior quarter, based on a sublicense agreement Furman knew was not
finalized, and that Furman further knew it was improper to record




under both Generally Accepted Accounting Principles (“GAAP”)

and Island Pa

cific’s own revenue recognition policy;

* Furman drafted or was responsible for the means by which Island
Pacific’s fiscal 2004 second and third quarter and annual financial
information was disseminated to the investing public and knew that
this information materially misrepresented Island Pacific’s financial
results and also contained material omissions;

* Furman knowingly and willingly participated in the termination of a
whistleblower employee and subsequent efforts to concea] the
whistleblower’s concerns and allegations of potential fraud from the
company’s auditors;

* Furman knowingly withheld and concealed other materia]
information from the auditors, including the various versions of the

license and

sublicense agreements and documents showing that

neither transaction was finalized by the end of the quarter in which
the transaction was reported;

* Furman sign

ed management representation letters knowing they

contained false and/or misleading statements, including that he had
no knowledge of any allegations of fraud or Suspected fraud affecting

the company

received in communications from employees or former

employees, even though he had received an email from the
whistleblower explaining in detail why “certain transactions. . .appear
to be structured in a manner that is intended to inflate revenues for
the purpose of boosting the share price,” and had responded by firing
the whistleblower the next day - just a few days before signing one

management

representation letter;

¢  Furman knowingly circumvented the company’s system of
accounting controls by signing false management representation

letters;
® At each step

in the process, Furman had the Opportunity to refuse to

continue to participate in the infractions and/or concealment of the
infractions; and

* The nature o

f Furman’s work as g consultant performing “officer-

like” activities presents an ongoing opportunity for him to violate the
securities laws.

Based upon the foregoin
permanently enjoined F urman,

I11.

g, the Commission finds that a court of competent jurisdiction has
a CPA, from violating the Federal securities laws within the




o
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IT IS HEREBY ORDERED that Furman be, and hereby is, temporarily suspended from
appearing or practicing before the Commission. This Order shall be effective upon service on the
Respondent.

IT IS FURTHER ORDERED that Furman may within thirty days after service of this
Order file a petition with the Commission to lift the temporary suspension. If the Commission
within thirty days after service of the Order receives no petition, the suspension shall become
permanent pursuant to Rule 102(e)(3)(ii).

If a petition is received within thirty days after service of this Order, the Commission shall,
within thirty days after the filing of the petition, either lift the temporary suspension, or set the
matter down for hearing at a time and place to be designated by the Commission, or both. If a
hearing is ordered, following the hearing, the Commission may lift the suspension, censure the
petitioner, or disqualify the petitioner from appearing or practicing before the Commission for a
period of time, or permanently, pursuant to Rule 102(e)(3)(iii).

This Order shall be served upon Furman personally or by certified mail at his last known
address.

By the Commission.

Elizabeth M. Murphy
Secretary

w%ﬁm Peterson
Assistant Secretary
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UNITED STATES OF AMERICA
Before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 65270 / September 6, 2011

ADMINISTRATIVE PROCEEDING
File No. 3-14531

ORDER INSTITUTING -
ADMINISTRATIVE PROCEEDINGS
PURSUANT TO SECTION 15(b) OF THE
In the Matter of SECURITIES EXCHANGE ACT OF 1934,
MAKING FINDINGS, AND IMPOSING
RICK LAWTON, REMEDIAL SANCTIONS
Respondent.
L

The Securities and Exchange Commission (“Commission”) deems it appropriate and in'the
public interest that public administrative proceedings be, and hereby are, instituted pursuant to

Section 15(b) of the Securities Exchange Act of 1934 (“Exchange Act”) against Rick Lawton
(“Lawton” or “Respondent™).

1L

In anticipation of the institution of these proceedings, Respondent has submitted an Offer
of Settlement (the “Offer”) which the Commission has determined to accept. Solely for the
purpose of these proceedings and any other proceedings brought by or on behalf of the
Commuission, or to which the Commission is a party, and without admitting or denying the findings
herein, except as to the Commission’s jurisdiction over him and the subject matter of these
proceedings, and the findings contained in Section [11.2 below, which are admitted, Respondent

‘consents to the entry of this Order Instituting Administrative Proceedings Pursuant to Section 15(b)

of the Securities Exchange Act of 1934, Makmg Findings, and Imposing Remedial Sanctions
(“Order™), as set forth below.

III.

On the basis of this Order and Respondent’s Offer, the Commission finds that:
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1. . Between 2003 and 2006, Lawton was Secretary and In-house Counsel of
Earthly Mineral Solutions, Inc. (“EMS™). In connection with the events set forth below, Lawton
acted as an unregistered broker or dealer. Lawton, age 64, resides in Reno, Nevada.

2. On March 16, 2011, a judgment was entered by consent against Lawton,
permanently enjoining him from future violations of Sections 5(a), 5(c) and 17(a) of the Securities
Act of 1933, and Sections 10(b) and 15(a) of the Exchange Act and Rule 10b-5 thereunder in the
civil action entitled Securities and Exchange Commission v. Earthly Mineral Solutions, Inc., et al.,
Civil Action Number 2:07-CV-01057-JCM-(LRL), in the United States District Court for the
District of Nevada.

3. The Commission’s complaint alleged that Lawton participated with others
in a scheme to defraud investors through the sale of interests in mining claims in the desert near
Las Vegas, Nevada. Specifically, Lawton offered investors a guaranteed annual return of 7% to
9% on their investment and told investors that the returns on their investments would be paid out of
the revenue generated from the sale of fertilizer produced from the mimng claims. In reality, EMS
never operated a fertilizer business, but rather paid new investors with prior investors’ funds.

1V,

In view of the foregoing, the Commission deems it appropriate and in the public interest to
impose the sanctions agreed to in Respondent Lawton’s Offer.”

Accordingly, it is hereby ORDERED pursuant to Section 15(b)(6) of the Exchange Act that
Respondent Lawton be, and hereby is:

barred from association with any broker, dealer, investment adviser, municipal securities
dealer, municipal advisor, transfer agent, or nationally recognized statistical rating
organization; and

barred from participating in any offering of a penny stock, including: acting as a
promoter, finder, consultant, agent or other person who engages in activities with a
broker, dealer or issuer for purposes of the issuance or trading in any penny stock, or
inducing or attempting to induce the purchase or sale of any penny stock.




Any reapplication for association by the Respondent will be subject to the applicable laws
and regulations governing the reentry process, and reeniry may be conditioned upon a number of
factors, including, but not limited to, the satisfaction of any or all of the following: (a) any
disgorgement ordered against the Respondent, whether or not the Commission has fully or partially
waived payment of such disgorgement; (b) any arbitration award related to the conduct that served
as the basis for the Commission order; (c) any self-regulatory organization arbitration award to a
. customer, whether or not related to the conduct that served as the basis for the Commission order;

and (d) any restitution order by a self-regulatory organization, whether or not related to the conduct
that served as the basis for the Commission order.

By the Commission.

Elizabeth M. Murphy
Secretary

| ﬁaw.%w

R M. Peterson
w. AsSistant Secretasy
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UNITED STATES OF AMERICA
before the
SECURITIES AND EXCHANGE COMMISSION
. Washington, D.C.

SECURITIES EXCHANGE ACT OF 1934
Rel. No. 65267 / September 6, 2011

Admin. Proc. File No. 3-14015

In the Matter of the Application of

FCS SECURITIES |
and ORDER DENYING
DALE EDWARD KLEINSER ! MOTION FOR
417 E. 90th Street Suite 8C RECONSIDERATION

New York, NY 10128-5175
For Review of Disciplinary Action Taken by

FINRA

L

On July 11, 2011, we issued an opinion (the "Opinion") sustaining the findings of
violations and sanctions imposed by the Financial Industry Regulatory Association ("FINRA") on
Applicants Dale Edward Kleinser and FCS Securities ("FCS"), of which Kleinser is the sole
proprietor.! We found that Applicants failed to file audited financial reports for fiscal years 2006
and 2007 in violation of Section 17(e) of the Securities Exchange Act of 1934, Exchange Act
Rule 17a-5, and NASD Rule 2110,? and failed to show that an exemption permitted them to file

! FCS Sec., Securities Exchange Act Rel. No. 64825 (July 11,2011), _ SEC
Docket .

? Section 17(e), 15 U.S.C. § 78q(e), and Rule 17a-5(d), 17 C.F.R. § 240.17a-5(d),
require registered brokers and dealers to file audited financial information with the Commission
on an annual basis unless an exemption applies. NASD Conduct Rule 2110 requires NASD
members to observe high standards of commercial honor and just and equitable principles of
trade. A violation of any Exchange Act rule also constitutes a violation of Conduct Rule 2110.
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unaudited annual reports for those years. We sustained FINRA's $5,000 fine, imposed on
Applicants jointly and severally, and FINRA's four-month suspension of FCS from membership,
which will convert to an expulsion from membership if FCS does not file audited annual reports
for 2006 and 2007 before the suspension ends. On August 4, 2011, after receiving an extension
of time in which to file, Applicants filed a Motion for Reconsideration of the Opinion (the
"Motion™).?

We consider the Motion under Rule 470 of the Commission's Rules of Practice.’ The
"exceptional remedy" of a motion for reconsideration is designed to correct manifest errors of
law or fact, or to permit the presentation of newly discovered evidence.” Applicants may not use
motions for reconsideration to reiterate arguments previously made or to cite authority previously
available,® nor may they advance arguments that they could have made previously but chose not
to make.” Absent extraordinary circumstances, a motion for reconsideration is not an appropriate

2 {...continued)

See, e.g., Paul Joseph Benz, 58 S.E.C. 34, 41 (2005) (holding that a violation of the net capital
rule, Exchange Act Rule 15¢3-1,17 C.F.R. § 240.15¢3-1, is also a violation of Conduct Rule
2110); see also, e.g., William M. Gerhauser, Sr., 53 S.E.C. 933, 942 (1998) ("[W]e have
consistently maintained that a violation of another SEC ... rule or regulation constitutes a
violation of the requirement to adhere to just and equitable principles of trade . . . .").

? In their Motion, Applicants request "more time to respond to the DECISION."
We have already determined that an extension until August 4 was appropriate, and Applicants
have filed their Motion. Our Rules of Practice do not provide for successive motions for
reconsideration. We therefore deny this request for additional time.

4 17 C.F.R. § 201.470. The Comment to Rule 470 states that "[a] motion for
reconsideration is intended to be an exceptional remedy.” Exchange Act Rel. No. 35833 (Jan. 9,
1995), 59 SEC Docket 1546, 1588.

5 E.g., Manuel P. Asensio, ‘Exchange Act Rel. No. 62645 (Aug. 4, 2010), 99 SEC
Docket 30990, 30991 (denying reconsideration); John Gardner Black, Investment Advisers Act
Rel. No. 3040 (June 18, 2010), 98 SEC Docket 29486, 29488 (same); Perpetual Sec., Inc.,
Exchange Act Rel. No. 56962 (Dec. 13, 2007), 92 SEC Docket 472, 473 (same).

6 E.g., Asensio, 99 SEC Docket at 30991; Black, 98 SEC Docket at 29488;
Perpetual, 92 SEC Docket at 473.

7 See KPMG Peat Marwick LLP, 55 S.E.C. 1, 3 n.7 (2001) (denying
reconsideration; noting that "settled principles of federal court practice establish that a party may
not seek rehearing of an appellate decision in order to advance an argument that it could have

made previously but elected” not to (citing cases) and holding that a party is foreclosed from
(continued...)
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vehicle for the submission of new evidence,® and we will not accept such additional evidence
unless "the movant could not have known about or adduced [the evidence] before entry of the
order subject to the motion for reconsideration.™ Applicants' Motion does not meet this rigorous

standard.

In general, Applicants’' Motion reiterates arguments already made and specifically
considered by us, including the assertions that (1) certain purported transactions we found to lack
economic substance instead reflect genuine sales and purchases, (2) Applicants should have been
allowed to adduce certain evidence after the hearing because they had no reason to introduce the
evidence at an earlier stage of the proceeding, and (3) FINRA is impeding Applicants' efforts to
show that they are entitled to file unaudited annual reports. We will not readdress those matters
here.

The only new point in Applicants' Motion that requires a brief response is the argument
that documents establishing the validity of certain business relationships relevant to the issue
whether the purported transactions at issue had any economic substance "were in SEC files years
before the exemption was even needed, or found, considerfed], or employed.” Thus, Applicants
argue, "FINRA and SEC, have proof of everything [Applicants] have said, from the beginning."
Applicants attached to their Motion a letter from Kleinser to the NASD dated
September 11, 1997 and a letter to Kleinser from an examiner in our Office of Small Business
Policy dated May 4, 1994 (together, the " Attachments") that, they contend, support this
argument.

Applicants have not shown that they could not have known about or adduced the
Attachments (or other documents that allegedly were in the Commission's files "years before the
exemption was . . . employed") before we issued the Opinion. We therefore will not accept them
as newly discovered evidence.'® Moreover, Applicants' argument that FINRA or the Commission

7 (...continued)
resurrecting, as part of a motion for reconsideration, an argument made and lost below and

abandoned on review).
.8 John Montelbano, 56 S.E.C. 372, 378 (2003} (denying reconsideration).

- ® Perpetual, 92 SEC Docket at 473 n.4 (quoting Feeley & Wilcox Asset Mgmi.
Corp., 56 S.E.C. 1264, 1269 n.18 (2003} (denying reconsideration}).

10 Even if we were to consider the Attachments, they do not establish that the _
purported transactions at issue had economic substance. The statement in the 1997 letter that
"FCS Ventures, Inc. has exclusive control over shareholder assets as well as the assets of FCS
Ventures" does not establish, as Applicants argued, that Ventures shareholders held separate

transferable interests in notes for which FCS Ventures was identified as the promissory note
(continued...)
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had documents on file that would support their position could have been made earlier and
therefore is not properly raised in a motion for reconsideration."!

Therefore, IT IS ORDERED that Applicants' August 4, 2011 Motion for Reconsideration
be, and it hereby is, denied. '

By the Commission.

Elizabeth M. Murphy
Secretary

O Pens o)

«(Jit M. Peterson
o ATsistmﬂ Secretary

10 (...continued)
holder, and in any event, our finding that the purported transactions lacked economic substance
was based on many aspects of the purported transactions, not just that one. The 1994 letter
shows that a staff examiner found FCS Ventures's Form D filing deficient, a matter with no
recognizable relevance to the filing of unaudited annual reports at issue in this proceeding.

1 Perpetual Sec., Inc., 92 SEC Docket at 475 (citing Feeley & Wilcox, 56 S.E.C. at
1269 n.18). If this argument were properly before us, we would reject it. Applicants could not
have satisfied their burden of proof that they were entitled to rely on the exemption by such
sweeping references to unspecified documents allegedly on file with the Commission or FINRA..

Applicants include in their Motion a request for access to a "case file" pertaining to
certain requests for no-action relief, contending that the file "is far more than [the] No-Action
Letters" discussed in the Opinion. We have already considered — and, in the Opinion, we
rejected — Applicants' reliance on the No-Action Letters. There is no reason to think that any
documents contained in such a case file would be relevant to this proceeding, and in any event,
the time for introducing new evidence in this proceeding is long past. We therefore deny
Applicants' request for access to the file.
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UNITED STATES OF AMERICA

Before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 65273 / September 7, 2011

ADMINISTRATIVE PROCEEDING
File No. 3-14533

In the Matter of ORDER INSTITUTING
. ADMINISTRATIVE PROCEEDINGS
BSK & Tech, Inc., AND NOTICE OF HEARING
PURSUANT TO SECTION 12(j) OF
Respondent. THE SECURITIES EXCHANGE ACT
OF 1934
L

The Securities and Exchange Commission (“Commission™) deems it necessary
and appropriate for the protection of investors that public administrative proceedings.be,
and hereby are, instituted pursuant to Section 12(j) of the Securities Exchange Act of
1934 (“Exchange Act”) against Respondent BSK & Tech, Inc.

1L
After an inveétigation, the Division of Enforcement alleges that:
A. RESPONDENT
1. BSK & Tech, Inc. (CIK Nlol 1446606) is a revoked Nevada corporation

located in Seoul, South Korea with a class of securities registered with the Commission
pursuant to Exchange Act Section 12(g). BSK & Tech is delinquent in its periodic filings

. with the Commission, having not filed any periodic reports since it filed a Form 10/A

registration statement on January 23, 2009, which reported a net loss of over $23 1,000
for the twelve month period ended December 31 , 2007. As of August 26, 2011, the
company’s stock (symbol “BSKT”) was quoted on OTC Link (previously, “Pink Sheets”)
operated by OTC Markets Group, Inc. (“OTC Link”), had eight market makers, and was
eligible for the “piggyback” exception of Exchange Act Rule 15¢2-11(H)(3).

B. DELINQUENT PERIODIC FILINGS

)3 o 47




2. As discussed in more detail above, the Respondent is delinquent in its periodic
filings with the Commission, has repeatedly failed to meet its obligations to file timely
periodic reports, and failed to heed delinquency letters sent to it by the Division of
Corporation Finance requesting compliance with its periodic filing obligations or,
through its failure to maintain a valid address on file with the Commission as required by
Commission rules, did not receive such letters.

3. Exchange Act Section 13(a) and the rules promulgated thereunder require
1ssuers of securities registered pursuant to Exchange Act Section 12 to file with the
Commission current and accurate information in periodic reports, even if the registration
1s voluntary under Section 12(g). Specifically, Rule 13a-1 requires issuers to file annual
reports, and Rule 13a-13 requires domestic issuers to file quarterly reports.

4. Asaresult of the foregoing, Respondent failed to comply with Exchange Act
Sectton 13(a) and Rules 13a-1 and 13a-13 thereunder.

III.

In view of the allegations made by the Division of Enforcement, the Commission
deems 1t necessary and appropriate for the protection of investors that public
administrative proceedings be instituted to determine:

A. Whether the allegations contained in Section Il hereof are true and, in
connection therewith, to afford the Respondent an opportunity to establish any defenses
to such allegations; and,

B. Whether it is necessary and appropriate for the protection of investors to
suspend for a period not exceeding twelve months, or revoke the registration of each
class of securities registered pursuant to Section 12 of the Exchange Act of the
Respondent identified in Section II hereof, and any successor under Exchange Act Rules
12b-2 or 12g-3, and any new corporate names of any Respondents.

Iv.

IT IS HEREBY ORDERED that a public hearing for the purpose of taking
evidence on the questions set forth in Section IiI hereof shall be convened at a time and
place to be fixed, and before an Administrative Law Judge to be designated by further
order as provided by Rule 110 of the Commission’s Rules of Practice [17 C.F.R. §
201.110]. :

IT 1S HEREBY FURTHER ORDERED that Respondent shall file an Answer to
the allegations contained in this Order within ten (10) days after service of this Order, as
provided by Rule 220(b) of the Commission’s Rules of Practice {17 C.F.R. § 201.220(b)].

If Respondent fails to file the directed Answers, or fails to appear at a hearing
after being duly notified, the Respondent, and any successor under Exchange Act Rules
12b-2 or 12g-3, and any new corporate names of Respondent, may be deemed in -default
and the proceedings may be determined against it upon consideration of this Order, the

2




allegations of which may be deemed to be true as provided by Rules 155(a), 220(f),
221(1), and 310 of the Commission’s Rules of Practice [17 C.F.R. §§ 201.155(a),
201.220(f), 201.221(f), and 201.310].

This Order shall be served forthwith upon Respondent personally or by certified,
registered, or Express Mail, or by other means permitted by the Commission Rules of
Practice.

[

IT IS FURTHER ORDERED that the Administrative Law Judge shall issue an
initial decision no later than 120 days from the date of service of this Order, pursuant to
Rule 360(a)(2) of the Commission’s Rules of Practice [17 C.F.R. § 201.360(a)(2)].

In the absence of an appropriate waiver, no officer or employee of the
Commission engaged in the performance of investigative or prosecuting functions in this
or any factually related proceeding will be permitted to participate or advise in the
decision of this matter, except as witness or counsel in proceedings held pursuant to
notice. Since this proceeding is not “rule making” within the meaning of Section 551 of
the Administrative Procedure Act, it is not deemed subject to the provisions of Section
553 delaying the effective date of any final Commission action.

By the Commission.

Elizabeth M. Murphy

Secretary

By: Jm M Peterson
Agsistant Secretary
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UNITED STATES OF AMERICA

Before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 65274 / September 7, 2011

 ADMINISTRATIVE PROCEEDING
File No. 3-14534

In the Matter of

American Capital Partners Limited, Inc.,
American Educators Financial Corp. (n/k/a
Asia Ventures Corp.),
Austral Pacific Energy Ltd.,
Bidville, Inc. (n/k/a PrimEdge, Inc.),
Bio-Warm Corp. (n/k/a PHI Gold Corp.),
Black Rock Golf Corp. (a/k/a Aurus Corp.),
Broadband Wireless International
Corp., and
Buffalo Gold Ltd.,

Respondents.

L.

ORDER INSTITUTING
ADMINISTRATIVE PROCEEDINGS-
AND NOTICE OF HEARING
PURSUANT TO SECTION 12(j) OF
THE SECURITIES EXCHANGE ACT
OF 1934

The Securities and Exchange Commission (“Commission™) deems it necessary
and appropriate for the protection of investors that public administrative proceedings be,
and hereby are, instituted pursuant to Section 12(j) of the Securities Exchange Act of
1934 (“Exchange Act”) against Respondents American Capital Partners Limited, Inc.,
American Educators Financial Corp. (n/k/a Asia Ventures Corp.), Austral Pacific Energy
Ltd., Bidville, Inc. (n/k/a PrimEdge, Inc.), Bio-Warm Corp. (n/k/a PHI Gold Corp.),
Black Rock Golf Corp. (a/k/a Aurus Corp.), Broadband Wireless International Corp., and

Buffalo Gold Ltd.
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After an investigation, the Division of Enforcement alleges that:
A. RESPONDENTS

1. American Capital Partners Limited, Inc. (CIK No. 1114098) is a Nevada
corporation located in West Palm Beach, Florida with a class of securities registered with
the Commission pursuant to Exchange Act Section 12(g). American Product is
delinquent in its periodic filings with the Commission, having not filed any periodic
reports since it filed a Form 10-QSB for the period ended September 30, 2005, which
reported a net loss of over $4,000 for the prior three months. As of August 29, 2011, the
company’s stock (symbol “APRJ”) was quoted on OTC Link (previously, “Pink Sheets™)
operated by OTC Markets Group, Inc. (“OTC Link”), had six market makers, and was
eligible for the “piggyback™ exception of Exchange Act Rule 15¢2-11(£)(3).

2. American Educators Financial Corp. (n/k/a Asia Ventures Corp.) (CIK No.
320349) is a void Delaware corporation located in Troy, Alabama with a class of
securities registered with the Commission pursuant to Exchange Act Section 12(g).
American Educators s delinquent in its periodic filings with the Commisston, having not
filed any periodic reports since it filed a Form 10-QSB for the period ended September
30, 1993, which reported a net loss of over $2.1 million for the prior nine months. On
March 31, 1994, American Educators Financial filed a Chapter 11 petition in the U.S.
Bankruptcy Court for the Middle District of Alabama, and the case was terminated on
October 12, 1994, On December 22, 1989, a permanent injunction was entered against
American Educators Financial, enjoining the company from violations of the Exchange
Act, including Section 13(a). As of August 29, 2011, the company’s stock (symbol
“AVEN”) was quoted on OTC Link, had three market makers, and was eligible for the
“piggyback’” exception of Exchange Act Rule 15¢2-11(f)(3).

3. Austral Pacific Energy Ltd. (CIK No. 1041829) is a British Columbia
corporation located in Wellington, New Zealand with a class of securities registered with
the Commission pursuant to Exchange Act Section 12(g). Austral Pacific Energy is
delinquent in its periodic filings with the Commission, having not filed any periodic
reports since it filed a Form 20-F for the period ended December 31, 2007, which
reported a net loss of over $19 million for the prior twelve months. As of August 29,
2011, the company’s stock (symbol “AUSPF”) was quoted on OTC Link, had three
market makers, and was eligible for the “piggyback” exception of Exchange Act Rule
15¢2-11(H)(3).

4. Bidville, Inc. (vk/a PrimEdge, Inc.} (CIK No. 1081275} 1s a revoked Nevada
corporation located in Boca Raton, Florida with a class of securities registered with the
Commission pursuant to Exchange Act Section 12(g). Bidville is delinquent in its
periodic filings with the Commission, having not filed any periodic reports since it filed a
Form 10-QSB for the period ended September 30, 2005, which reported a net loss of over
$2 million for the prior nine months. As of August 29, 2011, the company’s stock
- (symbol “PEDI”) was quoted on OTC Link, had six market makers, and was eligible for -
the “piggyback™exception of Exchange Act Rule-15¢2-11(1)(3). -
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5. Bio-Warm Corp. (k/a PHI Gold Corp.) (CIK No. 1 121459) is a defaulted
Nevada corporation located in Huntington Beach, California with a class of securities
registered with the Commission pursuant to Exchange Act Section 12(g). Bio-Warm is
delinquent in its periodic filings with the Commission, having not filed any periodic
reports since it filed a Form 10-QSB for the period ended May 31, 2005, which reported a
net loss of over $238,000 for the prior three months. As of August 29, 2011, the
company’s stock (symbol “PHIG”) was quoted on OTC Link, had five market makers,
and was eligible for the “piggyback™ exception or Exchange Act Rule 15¢2-11()(3).

6. Black Rock Golf Corp. (a/k/a Aurus Corp.) (CIK No. 1012627) is a forfeited
Delaware corporation Jocated in Englewood, Colorado with a class of securities
registered with the Commission pursuant to Exchange Act Section 12(g). Black Rock
Golf is delinquent in its periodic filings with the Commission, having not filed any
pertodic reports since it filed a Form 10-QSB for the period ended March 31, 1998,
which reported a net loss of over $713,000 for the prior three months. On July 17, 1998,
Black Rock Golf filed a voluntary Chapter 7 petition in the U.S. Bankruptcy Court for the
Division of Colorado, and the case was terminated on May 31, 2000. Aurus Corp. claims
it is a successor to Black Rock Golf, and as of August 29, its stock (symbol “AURC™)
was quoted on OTC Link, had seven market makers, and was eligible for the “piggyback”
exception of Exchange Act Rule 15¢2-11(f)(3). Based upon Delaware state corporate
records, it appears that Black Rock Golf’s corporate identity was highjacked by Aurus
Corp., which is not a legitimate corporate successor. Aurus Corp. has not separately
registered its securities under Exchange Act Section 12(g). A simultaneous trading
suspension against Aurus with the 12(j) proceeding against Black Rock Golf is
appropriate because Aurus purports to be the successor to delinquent issuer Black Rock
Golf.

7. Broadband Wireless International Corp. (CIK No. 1 2388) is a revoked Nevada
corporation located in Las Vegas, Nevada with a class of securities registered with the
Commission pursuant to Exchange Act Section 12(g). Broadband Wireless International
1s delinquent in its periodic filings with the Commission, having not filed any periodic
reports since it filed a Form 10-KSB for the period ended March 31, 2006, which
reported a net loss of over $224,000 for the prior twelve months. On December 28, 2001,
Broadband Wireless International filed a Chapter 11 petition in the U.S. Bankruptcy
. Court for the Western District of Oklahoma, and the case was terminated on May 4,
2004. As of August 29, 2011, the company’s stock (symbol “BBAN") was quoted on
OTC Link, had six market makers, and was eli gible for the “piggyback” exception of
Exchange Act Rule 15¢2-11(f)(3).

8. Buffalo Gold Ltd. (CIK No. 1090053) is an Alberta corporation located in
Vancouver, British Columbia, Canada with a class of securities registered with the
Commission pursuant to Exchange Act Section 12(g). Buffalo Gold is delinquent in its
periodic filings with the Commission, having not filed any periodic reports since it filed a
Form 20-F for the period ended December 31, 2007, which reported a net loss of over
$14.8 million (Canadian) for the prior twelve months. As of August 29, 2011, the
company’s stock (symbol “BYBUF”) was quoted on OTC Link, had seven market
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makers, and was eligible for the “piggyback” exception of Exchange Act Rule 15¢2-
11()(3).

B. DELINQUENT PERIODIC FILINGS

9. As discussed in more detail above, all of the Respondents are delinquent in
their periodic filings with the Commission, have repeatedly failed to meet their
obligations to file timely periodic reports, and failed to heed delinquency letters sent to
them by the Division of Corporation Finance requesting compliance with their periodic
filing obligations or, through their failure to maintain a valid address on file with the
Commisston as required by Commission rules, did not receive such letters.

10. Exchange Act Section 13(a) and the rules promulgated thereunder require
issuers of securities registered pursuant to Exchange Act Section 12 to file with the
Commission current and accurate information in periodic reports, even if the registration
is voluntary under Section 12(g). Specifically, Rule 13a-1 requires issuers to file annual
reports, and Rule 13a-13 requires domestic issuers to file quarterly reports. Rule 13a-16
requires foreign private issuers file reports to the Commission under cover of Form 6-K
if they make or are required to make the information public under the laws of the
Jurisdiction of their domicile or in which they are incorporated or organized; if they file
or ar¢ required to file information with a stock exchange on which their securities are
traded and the information was made public by the exchange; or if they distribute or are
required to distribute information to their security holders.

11, Asa result of the foregoing, Respondents failed to comply with Exchange
Act Section 13(a) and Rules 13a-1 and 13a-13 or 13a-16 thereunder.

.

In view of the allegations made by the Division of Enforcement, the Commission
deems it necessary and appropriate for the protection of investors that public
administrative proceedings be instituted to determine:

A. Whether the allegations contained in Section II hereof are true and, in
connection therewith, to afford the Respondents an opportunity to establish any defenses
to such allegations; and,

B. Whether it is necessary and appropriate for the protection of investors to
suspend for a period not exceeding twelve months, or revoke the registration of each
class of securities registered pursuant to Section 12 of the Exchange Act of the
Respondents identified in Section II hereof, and any successor under Exchange Act Rules
12b-2-0or 12g-3, and any new corporate names of any Respondents.

V.

IT IS HEREBY ORDERED that a public hearing for the purpose of taking
evidence on the questions set forth in Section I1I hereof shall be convened at a time and
place to be fixed, and before an Administrative Law Judge to be designated by further

.3 e
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order as provided by Rule 110 of the Commission’s Rules of Practice [17 C.F.R. §
201.110]. :

IT IS HEREBY FURTHER ORDERED that Respondents shall file an Answer to
the allegations contained in this Order within ten (10) days after service of this Order, as
provided by Rule 220(b) of the Commission’s Rules of Practice [17 C.F.R. § 201 220(b)].

If Respondents fail to file the directed Answers, or fail to appear at a hearing after
being duly notified, the Respondents, and any successor under Exchange Act Rules 12b-2
or 12g-3, and any new corporate names of any Respondents, may be deemed in default
and the proceedings may be determined against it upon consideration of this Order, the
allegations of which may be deemed to be true as provided by Rules 155(a), 220(),
221(f), and 310 of the Commission’s Rules of Practice [17 CF.R. §§ 201.155(a),

201.220(f), 201.221(f), and 201.310].

This Order shall be served forthwith upon Respondents perscnally or by certified,
registered, or Express Mail, or by other means permitted by the Commission Rules of
Practice. :

IT IS FURTHER ORDERED that the Administrative Law Judge shall issue an
initial decision no later than 120 days from the date of service of this Order, pursuant to
Rule 360(a)(2) of the Commission’s Rules of Practice [17 CF.R. § 201 360(a)(2)].

In the absence of an appropriate waiver, no officer or employee of the
Commission engaged in the performance of investigative or prosecuting functions in this
or any factually related proceeding will be permitted to participate or advise in the
~ decision of this matter, except as witness or counsel in proceedings held pursuant to
notice. Since this proceeding is not “rule making” within the meaning of Section 551 of
the Administrative Procedure Act, it is not deemed subject to the provisions of Section
553 delaying the effective date of any final Commission action.

By the Commission.

Elizabeth M. Murphy
Secretary

Y (PW
| M. Peterson
t Secretary




UNITED STATES OF AMERICA
Before the
SECURITIES AND EXCHANGE COMMISSION

INVESTMENT ADVISERS ACT OF 1940
Release No. 3273 / September 7, 2011

ADMINISTRATIVE PROCEEDING
File No. 3-14536

In the Matter of
: ORDER INSTITUTING PUBLIC

MONTFORD AND COMPANY, ADMINISTRATIVE AND CEASE-AND-
INC. d/b/a MONTFORD DESIST PROCEEDINGS PURSUANT TO
ASSOCIATES, SECTIONS 203(e), 203(f), AND 203(k) OF

THE INVESTMENT ADVISERS ACT OF
and 1940

ERNEST V. MONTFORD, SR.,

Respondents.

L.

The Securities and Exchange Commission (“Commission”) deems it appropriate and in the
public interest that public administrative and cease-and-desist proceedings be, and hereby are,
instituted pursuant to Sections 203(e) and 203(k) of the Investment Advisers Act of 1940
(“Advisers Act”) against Montford and Company, Inc. d/b/a Montford Associates (“Montford
Associates”) and Sections 203(f) and 203(k) of the Advisers Act against Emest V. Montford, Sr.
(“Montford,” together with Montford Associates, “Respondents”).

1L
After an investigation, the Division of Enforcement alleges that:
A, RESPONDENTS

1. Montford Associates is a registered investment adviser chartered in Georgia with a
principal place of business in Atlanta, Georgia.

2. Montford, age 64, resides in Atlanta, Georgia. During the relevant time period,
Montford was President, Chief Executive Officer, Chief Compliance Officer, and 100% owner of

Montford Associates.
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B. OTHER RELEVANT ENTITIES

3. SJK Investment Management, LLC (“SJK”) is a registered investment adviser,
chartered in North Carolina with a principal place of business in Greensboro, North Carolina.

4, Stanley J. Kowalewski (“Kowalewski™), age 38, resides in Summerfield, North
Carolina. During the relevant time period, Kowalewski was Chief Executive Officer, Chief
Tnvestment Officer, and 100% owner of SJK. On January 6, 2011, the Commission filed an
emergency civil injunctive action charging Kowalewski and SJK with securities fraud, and
obtained a temporary restraining order and asset freeze. ‘

C. ALLEGATIONS

Respondents’ Claims of Independence

5. During the relevant period, Respondents provided fee-based invesiment advisory
services to institutional investors. These services included, among others, recommending
investment managers to clients, monitoring manager performance, and reporting quarterly to
clients on manager performance. In connection with providing their services, Respondents
claimed to provide “independent” investment advice.

6. Montford Associates’ Forms ADV — filed with the Commission in 2009 and 2010,
and signed by Montford — included representations regarding Respondents’ independence. Item
8.B.3 of Part I of the Forms ADV filed on May 8, 2009 and March 26, 2010 disclosed that
Respondents did not have any sales interests in the securities they recommended. Item 13 of Part
11, as filed on March 4, 2009 and March 29, 2010, stated that Respondents received no economic
benefit from a non-client in connection with giving advice to clients. Schedule F of those same
filings represented that Respondents would “disclose to clients ... all matters that reasonably could
be expected to impair [the firm’s] ability to make unbiased and objective recommendations.” Also
in Schedule F, the Forms ADV specifically disclosed that Respondents did “not accept any fees
from investment managers or mutual funds.” (Emphasis supplied.) During the relevant period,
Respondents made this disclosure directly to clients.

7. Montford Associates’ promotional materials represented that the firm was “a source
of independent investment advice for institutional investors.” Montford Associates’ website
contained articles touting the benefits of an “independent” investment adviser. In one, Montford
Associates states “[tJhe best investment advisors are independent — without affiliations to ...
money managers.” In another, Montford states clients “need a strategy they can trust, because
investments ... should be based on merit, not ... undisclosed compensation.” Finally, Montford
Associates’ letterhead claimed that the firm is an “Independent Investment Management
Consultant.”




Respondents Received Fees for Promoting SJK Without Disclosing Those Fees to Clients

8. In 2010, Montford Associates received two payments totaling $210,000 from
Kowalewski and SJK. These payments represented approximately 25 percent of Montford
Associates’ total revenue in 2010. The chronology of payments and related services is set forth
below.

5 As of June 2009, eleven Montford Associates clients were invested with
Kowalewski, who at that time was associated with a registered investment adviser based in the
Washington, D.C. area (the “DC Adviser”). In July 2009, Kowalewski left the DC Adviser and
created SJK.

10,  Beginning in approximately May or June 2009, Montford met with clients to
recommend that they stay with Kowalewski and transfer their funds from the DC Adviser to
SJK. Through his initial meetings with clients, Montford became aware that his clients were
concerned that Kowalewski was leaving the DC Adviser to start his own company.

11.  In August 2009, Montford told Kowalewski that Montford Associates would need
to get paid for his work, which included recommending SJK and assisting in the transfer of client
funds from the DC Adviser. Inresponse, Kowalewski agreed to pay Montford Associates. At
some later point before November 2009, Kowalewski informed Montford that two payments
would be made: one of $130,000 near the end of 2009, and one after SJIK had finished its first
year of business (in late 2010). Montford understood that the first payment would be made after
Montford Associates’ clients invested with SJK.

12.  Before and continuing after the payment plan was established, Montford
recommended to clients that they invest with Kowalewski. Montford recommended that each of
Montford Associates’ eleven clients invested with Kowalewski at the DC Adviser transfer their
investments to the SJK-managed funds or accounts.

13.  Client funds were initially transferred from the DC Adviser to SJK between
August and October 2009. After Montford Associates’ clients had transferred to SJK, on
November 30, 2009, Montford Associates invoiced SJIK for $130,000. The invoice stated:
“Marketing and Syndication Fee for the SJK Investment Management LLC Launch.” SJK paid
Montford Assomates the entire amount by wire transfer on January 4, 2010.

14. After Montford Associates received this initial payment, Montford recommended
that clients invest additional funds with SJK. Specifically, in March, June, July, and October
2010, respectively, certain Montford Associates clients made additional investments in SJK-
advised funds based on Montford’s recommendation. Additionally, in September 2010,
Montford dissuaded one client from withdrawing its investment from SJK. Montford apprised
Kowalewski of his efforts, forwarding him related correspondence.

15.  Montford and Kowalewski agreed on an additional $80,000 as the second payment
for Montford Associates’ services, On November 1, 2010, Montford invoiced SJK $80,000 for
“Marketing and Syndication Fee for the SJIK Investment LLC Launch.” SJK wired the funds to
Montford Associates on that same day.




16.  Intotal, Respondents’ clients invested over $80 million with SJK. Respondents’
clients’ assets represented approximately 90 percent of SJK’s total assets under management.

17. Respondents’ services to SJK and Kowalewski, and the related $210,000 in fees,
was material information to Respondents’ clients, but at no time before January 2011, when the
Commission filed an emergency action against Kowalewski and SJK, did Respondents disclose the
services and fees to their clients.' Respondents also failed to update Item 8.B.3 of Part 1 of the
Form ADV filed on May 8, 2009 and Item 13 and Schedule F of Part II filed on March 4, 2009,
when those disclosures became materially inaccurate. Furthermore, Item 8.B.3 of Part I of
Montford Associates’ Form ADV filed on March 26, 2010 and Item 13 and Schedule F of Part 11
filed on March 29, 2019, were materially false when filed.

D.  VIOLATIONS

18.  As aresult of the conduct described above, Respondents willfully violated
Sections 206(1) and 206(2) of the Advisers Act by employing devices, schemes or artifices to
defraud clients or engaging in transactions, practices or courses of business that defrauded clients
or prospective clients.

19 As a result of the conduct described above, Respondents wilifully violated Section
207 of the Advisers Act by making untrue statements of a material fact in registration
applications or reports Respondents filed with the Commission and willfully omitting to state in
such applications or reports material facts which were required to be stated therein.

20.  Asaresult of the conduct described above, Respondent Montford Associates
willfully violated, and Respondent Ernest Montford willfully aided and abetted and caused
Montford Associates’ violations of, Section 204 of the Advisers Act and Rule 204-1(a)(2)
thereunder by failing to update registration applications or reports Respondents filed with the
Commission when the information contained therein became materially inaccurate.

II1.

... In view of the allegations made by the Division of Enforcement, the Commission deemsit . .7 :7-
necessary and appropriate in the public interest that public administrative and cease-and-desist
proceedings be instituted to determine:

A. Whether the allegations set forth in Section II hereof are true and, in connection
therewith, to afford Respondents an opportunity to establish any defenses to such ailegations;

! On January 6, 2011, the Commission filed an emergency civil injunctive action charging

Kowalewski and SJK with securities fraud, and obtained a temporary restraining order and asset freeze.
On February 2, 2011, the Commission obtained an order appointing a receiver over the assets of SJK and
Kowalewski. As alleged in the Commission’s complaint, Kowalewski misappropriated the money
invested with SJK. Specifically, the Commission’s complaint alleges that Kowalewski caused investors
to pay SJK improper fees, which Kowalewski, in part, used to pay his personal expenses and SJIK’s
operating expenses. On June 29, 2011, Kowalewski was permanently enjoined from violating the federal
securities laws.




B. What, if any, remedial action is 'appropriate in the public interest against
Respondent Montford Associates pursuant to Section 203(e) of the Advisers Act including, but
not limited to, disgorgement and civil penalties pursuant to Section 203 of the Advisers Act;

C. What, if any, remedial action is appropriate in the public interest against Respondent
Emest Montford pursuant to Section 203(f) of the Advisers Act including, but not limited to,
disgorgement and civil penalties pursuant to Section 203 of the Advisers Act;

D. Whether, pursuant to Section 203(k) of the Advisers Act, Respondents should be
ordered to cease and desist from committing or causing violations of and any future violations of
Sections 206(1), 206(2), 207, and 204 of the Advisers Act and Rule 204-1(a)(2) thereunder and
whether Respondents should be ordered to pay disgorgement and civil penalties pursuant to Section
203 of the Advisers Act.

V.

IT IS ORDERED that a public hearing for the purpose of taking evidence on the questions
set forth in Section III hereof shall be convened not earlier than 30 days and not later than 60 days
from service of this Order at a time and place to be fixed, and before an Administrative Law Judge
to be designated by further order as provided by Rule 110 of the Commission's Rules of Practice, 17
C.FR. § 201.110.

IT IS FURTHER ORDERED that Respondents shall file an Answer to the allegations
contained in this Order within twenty (20) days after service of this Order, as provided by Rule 220
of the Commission's Rules of Practice, 17 C.F.R. § 201.220.

If Respondents fail to file the directed answer, or fail to appear at a hearing after being duly
notified, the Respondents may be deemed in default and the proceedings may be determined against
them upon consideration of this Order, the allegations of which may be deemed to be true as
provided by Rules 155(a), 220(f), 221(f) and 310 of the Commission's Rules of Practice, 17 C.F.R.
§§ 201.155(a), 201.220(f), 201.221(f) and 201.310.

This Order shall be served forthwith upon Respondents personally or by certified mail.

IT IS FURTHER ORDERED that the Administrative Law Judge shall issue an initial
decision no later than 300 days from the date of service of this Order, pursuant to Rule 360(a)(2) of
the Commission’s Rules of Practice. :




P
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In the absence of an appropriate waiver, no officer or employee of the Commission engaged
in the performance of investigative or prosecuting functions in this or any factually related
proceeding will be permitted to participate or advise in the decision of this matter, except as witness
or counsel in proceedings held pursuant to notice. Since this proceeding is not “rule making” within
the meaning of Section 551 of the Administrative Procedure Act, it is not deemed subject to the
provisions of Section 553 delaying the effective date of any final Commission action.

By the Commission.

Elizabeth M. Murphy
Secretary

By:Jill M. Peterson
Assistant Secretary
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UNITED STATES OF AMERICA

Before the

SECURITIES AND EXCHANGE COMMISSION

September 7, 2011

In the Matter of

American Capital Partners Limited, Inc.,

American Educators Financial Corp. (n/k/a
Asia Ventures Corp_)’ ORDER OF SUSPENSION OF

Austral Pacific Energy Ltd., TRADING

Bidville, Inc. (n/k/a PrimEdge, Inc.),

Bio-Warm Corp. (n/k/a PHI Gold Corp.),

Black Rock Golf Corp. (a/k/a Aurus Corp.),

Broadband Wireless International Corp.,

BSK & Tech, Inc., and

Buffalo Gold Ltd.,

File No. 500-1

It appears to the Securities and Exchangé Commission that there is a lack of
current and accurate information concerning the securities of Ameriéan Capital Partners
Limited, Inc. because it has not filed any periodic reports since the period ended
September 30, 2005.

It appears to the Securities and Exchange Commission that there is a lack of
current and accurate information concerning the securities of American Educators
Financial Corp. (n/k/a Asia Ventures Corp.) because it has not filed any periodic reports
since the period ended September 30, 1993.

It appears to the Securities and Exchange Commission that there is a lack of

current and accurate information concerning the securities of Austral Pacific Energy Ltd.

because it has not filed any penodlc reports since the period ended Deuember 31, 2007.
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It appears to the Securities and Exchange Commission that there is a lack of
current and accurate information concerning the securitlies of Bidville, Inc. (n/k/a
PrimEdge, Inc.) because it has not filed any periodic reports since the period ended
September 30, 2005.

It appears to the Securities and Exchange Commission that there is a lack of
current and accurate information concerning the securities of Bio-Warm Corp. (n/k/a PHI
Gold Com.) because it has not filed any periodic reports since the period ended May 31,
200s. |

It appears to the Securities and Exchange Commission that there is é lack of
current and accurate information concerning the securities of Black R;)ck Gold Corp.
(a/k/a Aurus Corp.) because it has not filed any pertodic reports since the period ended
March 31, 1998,

It appears to the Securities and Exchange Commission that there is a lack of
current and accurate information concerning the securities of Broadband Wireless
International Corp. because it has not filed any periodic reports since the period ended
March 31, 2006.

It appears to the Securities and Exchange Commission that there is a lack of
current and accurate information concerning the securities of BSK & Tech, Inc. because
1t has not filed any periodic reports since it filed a registration statement on J anuary 23,
2009.

It appears to the Securities and Exchange Commission that there is a lack of
current and accurate information concerning the securities of Buffalo Gold Ltd. because

it has not filed any periodic reports since the period ended December 31, 2007.




wid

The Commission is of the opinion that the public interest and the protection of

investors require a suspension of trading in the securities of the above-listed companies.

Therefore, it is ordered, pursuant to Section 12(k) of the Securities Exchange Act
of 1934, that trading in the securities of the abové-iisted companies is suspended for the
period from 9:30 a.m. EDT on September 7, 2011, through 11:59 p.m. EDT on
September 20, 201 1.

By the Commission.

Elizabeth M, Murphy-
Secretary

- Jill k. Peterson
Assistant Secretary

g n s
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UNITED STATES OF AMERICA
Before The
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 65301 / September 8, 2011

ADMINISTRATIVE PROCEEDING
File No. 3-13828

In the Matter of ORDER ON THE BASIS OF COMVERSE
TECHNOLOGY, INC.’S OFFER OF
Comverse Technology, Inc., SETTLEMENT, IMPLEMENTING
. SETTLEMENT
Respondent.
|

The Securities and Exchange Commission (“Commission”) issued an Order Instituting
Administrative Proceedings and Notice of Hearing Pursuant to Section 12(3) of the Securities
Exchange Act of 1934 (“Exchange Act™) against Comverse Technology, Inc. (“Comverse” or
“Respondent™) on March 23, 2010.

II.

Respondent has submitted an Offer of Setttement (the “Offer”) which the Commission
has determined to accept. Solely for the purpose of this proceeding and any other proceeding
brought by or on behalf of the Commission, or to which the Commission is a party, Respondent
consents to the entry of this Order, the following findings, conditions for company filings and
consequent remedies set forth below.

I1l1.
On the basis of this Order and Respondent’s Offer, the Commission ﬁndsl.that:

1. Comverse (CIK No. 0000803014) is a New York corporation based in New York.
New York. lts common stock is registered with the Commission pursuant to Exchange Act
Section 12(g) and is quoted on the Pink Sheets under the symbol CMVT.PK.

>

' The findings herein are made pursuant to Comverse’s Offer of Settlement and are not binding on any other

person or entity in this or any other proceeding.




Comverse is required to file reports pursuant to Exchange Act Section 13(a) and

2.
. the rules and regulations thereunder, including Exchange Act Rules 13a-1 and 13a-13.

3.

Prior to the institution of this proceeding, Comverse consented to the entry of final

judgment against it in the action encaptioned SEC v. Comverse Technology, Inc., Civil Action No.
09-2588-DBH (E.D.N.Y.), pursuant to which Comverse was:

a.

ordered to “become current in its periodic reporting requirements pursnant to
[Exchange Act] Section 13(a) and Rules 12b-20, 13a-1, and 13a-13 thereunder, by
the earlier of February 8, 2010 or the date on which [Comverse] files a restatement”
and

permanently enjoined from, among other things, violating directly or indirectly
Exchange Act Section 13(a) and the rules and regulations thereunder, “by failing to
file, or by filing or causing to be filed, with the Commission” any report required by
Exchange Act Section 13(a) and the rules and regulations.

The United States District Court for the Eastern District of New York entered the final judgment
against Comverse on June 25, 2009 (“Injunction Order”).

4.

When this proceeding was instituted on March 23, 2010, Comverse was in violation

of the Injunction Order and Exchange Act Section 13(a) and Rules 13a-1 and 13a-13 thereunder,
while its common stock was registered with the Commission, in that it had not filed an annual
report on Form 10-K since April 20, 2005 or quarterly reports on Form 10-Q since December 12,
2005. At the time, it was delinquent in filing the following four annual reports on Form 10-K and
twelve quarterly reports on Form 10-Q: '

a.

an annual report on Form 10-K for the fiscal year ended January 31, 2006 (“Fiscal
Year 2005”), which was due May 2, 2006;

a quarterly report on Form 10-Q for the quarter ended April 30, 2006 (“First

Quarter 2006”), which was due June 14, 2006;

a q._ue;r_te-ﬂ.}'f“re]'oo'n on Form 10-Q for the quarter ended July 31, 2006 (“Second

Quarter 2006”), which was due September 16, 2006;

a quarterly report on Form 10-Q for the quarter ended October 31, 2006 (“Third
Quarter 2006”), which was due December 16, 2006;

an annual report on Form 10-K for the fiscal year ended January 31, 2007 (“Fiscal
Year 2006™), which was due April 17, 2007;

a quarterly report on Form 10-Q for the quarter ended April 30, 2007 (“First
Quarter 2007”), which was due June 16, 2007;

a quarterly report on Form 10-Q for the quarter ended July 31, 2007 (“Second
Quarter 2007”), which was due September 15, 2007;




h.

5.

a quarterly report on Form 10-Q for the quarter ended October 31, 2007 (“Third
Quarter 2007”), which was due December 15, 2007;

an annual report on Form 10-K for the fiscal year ended January 31, 2008 (“Fiscal
Year 2007), which was due April 15, 2008;

a quarterly report on Form 10-Q for the quarter ended April 30, 2008 (“First
Quarter 2008”), which was due June 14, 2008;

a quarterly report on Form 10-Q for the quarter ended July 31, 2008 (“Second
Quarter 2008”), which was due September 14, 2008;

a quarterly report on Form 10-Q for the quarter ended October 31, 2008 (“Third
Quarter 2008”), which was due December 15, 2008;

an annual report on Form 10-K for the fiscal year ended January 31, 2009 (“Fiscal
Year 2008”), which was due April 16, 2009;

a quarterly report on Form 10-Q for the quarter ended April 30, 2009 (“First
Quarter 2009”), which was due June 14, 2009;

a quarterly report on Form 10-Q for the quarter ended July 31, 2009 (“Second
Quarter 2009”), which was due September 14, 2009; and

a quarterly report on Form IO-Q for the quarter ended October 31, 2009 (“Third
Quarter 2009”), which was due December 15, 2009.

After this proceeding was commenced, Comverse remained in violation of the

Injunction Order and continued to be non-compliant with Exchange Act Section 13(a) and Rules
13a-1 and 13a-13 thereunder, while its common stock was registered with the Commission, in that
it did not timely file the following two annual reports on Form 10-K and four quarterly reports on

Form 10-Q:

a.

an annual report on Form 10-K for the fiscal year ended January 31, 2010 (“Fiscal
Year 2009”), which was due April 16, 2010;

a quarterly report on Form 10-Q for the quarter ended April 30, 2010 (“First
Quarter 2010”), which was due June 14, 2010;,

a quarterly report on Form 10-Q for the quarter ended July 31, 2010 (“Second
Quarter 2010”), which was due September 14, 2010;

a quarterly report on Form 10-Q for the quarter ended October 31, 2010 (“Third
Quarter 2010%), which was due December 15, 2010;

an annual report on Form 10-K for the fiscal year ended Januarjr 31,2011 (“Fiscal
Year 2010”), which was due April 16, 2011; and

[S8]




f. aquarterly report on Form 10-Q for the quarter ended April 30, 2011 (“First
Quarter 2011”), which was due June 14, 2011.

6. On October 4, 2010, Comverse filed with the Commission an annual report on
Form 10-K which contained audited annual consolidated financial statements for Fiscal Years
2005 to 2008; unaudited condensed selected financial information for each of the four fiscal
quarters in Fiscal Years 2007 and 2008; and unaudited restated selected financial information for
the fiscal year ended January 31, 2005, with restatement adjustments for prior years going back to
fiscal year ended December 31, 1991.

7. On January 25, 2011, Comverse filed with the Commission its Fiscal Year 2009
Form 10-K. Thus filing was late.

8. On May 31, 2011, Comverse filed with the Commission its Fiscal Year 2010 Form
10-K. This filing was late,

9. On June 22, 2011, Comverse filed with the Commission its First Quarter 2011
Form 10-Q. This filing was late.
10. Comverse continues to be in violation of Injunction Order today.
IV.

On July 26, 2011, Comverse submitted an Offer of Settlement in which it agreed to th
following: ‘

A. Comverse shall file with the Commission, in accordance with the technical and
substantive requirements for EDGAR documents, and in accordance with the
requirements of Exchange Act Section 13(a) and the rules and regulations
theréunder:

1. Quarterly reports on Form 10-Q for the quarters ended April 30, 2010,
July 31, 2010, and October 31, 2010, by no later than 5:30 p.m. EDT on
September 9, 2011; and

11 A quarterly report on Form 10-Q for the quarter ending July 31, 2011, on
time, meaning by no later than 5:30 p.m. EDT on September 9, 2011, or
within the extended period of five calendar days permitted by Exchange
Act Rule 12b-25, if Comverse files a Form 12b-25.2

B. If Comverse makes all of the filings by the deadlines set forth in Paragraph IV.A
and the Division of Enforcement (“Division) has not informed Comverse of any
deficiencies pursuant to Paragraph I'V.D., the Division will notify the Office of
the Secretary of the Commission of that fact, and the Secretary will thereupon

2 For the Form 10-Q for the quarter ending July 31, 2011, Comverse may rely on Rule 405(a)(2)(ii) of -
Regulation S-T when submitting the Interactive Data File that is required to comply with Paragraphs
(d)(1) through (d)4) and (e)(1) and (e)(2) of Rule 405 of Regulation S-T.

4




enter, without further notice, an order of the Commission in the form attached
hereto as Exhibit A, terminating this proceeding without the requested remedy of
revocation or suspension of registration.

If Comverse fails to make any of the filings by the deadlines set forth in
Paragraph IV.A., the Division will notify the Office of the Secretary of the
Commission of that fact, and the Secretary will thereupon enter, without further
notice, an order of the Commission pursuant to Exchange Act Section 12(j), in the
form attached hereto as Exhibit B, that finds Comverse to have failed to comply
with Exchange Act Section 13(a) and Rules 13a-1 and 13a-13 thereunder, and
revokes the registration of each class of Comverse’s securities registered with the
Commission pursuant to Exchange Act Section 12.

If, by the deadlines set forth in Paragraph IV.A., Comverse makes each of the
required filings but any filing is in a form that the Division, in consultation with
the Division of Corporation Finance and any other appropriate Commission staff,
but in the Division’s sole discretion, determines is not in accordance with the
technical and substantive requirements for EDGAR documents, or not in
accordance with the requirements of Exchange Act Section 13(a) or the rules and
regulations thereunder:

i.  The Division will inform Comverse of the nature of the deficiency/ies in
any such filing within five business days from the date of the filing;

1.  Comverse will have until the later of (i) the fifth business day after the
date of such notice, or (ii) the deadline by which such filing is due as set
forth in Paragraph IV.A | to remedy the identified deficiency/ies and to
resubmit such filing in accordance with the technical and substantive
requirements for EDGAR documents, and in accordance with the
requirements of Exchange Act Section 13(a) and the rules and regulations
thereunder;

ii.- If, after Comverse resubmits such filing pursuant to Paragraph IV.D.ii.,
the Division, in consultation with the Division of Corporation Finance and
any other appropriate Commission staff, but in the Division’s sole
discretion, determines that any such filing continues to be not in
accordance with the technical and substantive requirements for EDGAR

~ documents, or not in accordance with the requirements of Exchange Act
Section 13(a) or the rules and regulations thereunder, as previously
noticed, the Division will notify the Secretary’s Office of that fact and the
Secretary will thereupon enter, without further notice, an order of the
Commission pursuant to Exchange Act Section 12(j), in the form attached
hereto as Exhibit B.

iv.  If, after Comverse resubmits such filing pursuant to Paragraph IV.D.ii.,
and Comverse remedies the identified deficiency/ies, the Division will
notify the Office of the Secretary of the Commission of that fact, and the




Secretary will thereupon enter, without further notice, an order of the
Commission in the form attached hereto as Exhibit A.

V.
On the basis of the foregoing, IT IS ORDERED THAT:

Comverse’s Offer of Settlement is accepted and a subsequent order resolving the

proceeding will be issued in accordance with the terms of the Offer of Settlement described

above.
By the Commission.

Elizabeth M. Murphy
Secretary

Byi Jill M. Peterson
Assistant Secretary




EXHIBIT A

UNITED STATES OF AMERICA
Before The
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No.

ADMINISTRATIVE PROCEEDING
File No. 3-13828

In the Matter of ' ORDER TERMINATING
' ADMINISTRATIVE PROCEEDINGS
Comverse Technology, Inc., PURSUANT TO SECTION 12(j) OF THE

SECURITIES EXCHANGE ACT OF 1934
Respondent.

It is hereby ORDERED that this administrative proceeding is terminated and that final
judgment shall enter without the imposition of a remedy pursuant to Section 12(j) of the
Securities Exchange Act of 1934.

By the Commission.

Elizabeth M. Murphy
Secretary




EXHIBIT B

UNITED STATES OF AMERICA
Before The
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No.

ADMINISTRATIVE PROCEEDING
File No. 3-13828

In the Matter of ' ORDER MAKING FINDINGS AND
REVOKING REGISTRATION OF
Comverse Technology, Inc., SECURITIES PURSUANT TO SECTION 12(j)

OF THE SECURITIES EXCHANGE ACT OF
Respondent. | 1934 .

L

The Securities and Exchange Commission (“Commission”) deems it necessary and
appropriate for the protection of investors to institute this Order Making Findings and Revoking
Registration of Securities Pursuant to Section 12(j) of the Securities Exchange Act of 1934
(“Exchange Act”) pursuant to the Offer or Settlement submitted by Comverse Technology, Inc.
(“Comverse” or “Respondent™), which was accepted by the Commission in an Order on the
Basis of Comverse Technology, Inc.’s Offer of Settlement filed on [MONTH, DAY], 2011 (the
“IMONTH, YEAR] Order™).

IX.
Solely for the purpose of this proceeding and any other proceedings brought by or on

behalf of the Commission, or to which the Commission is a party, Respondent consents to
the entry of this Order, as set forth below.

111

On the basis of this Order and Respondent’s Offer of Settlement, the Commission finds
that:

1. Comverse (CIK No. 0000803014) is a New York corporation based in New York,
New York. Its common stock is registered with the Commission pursuant to Exchange Act
Section 12(g) and is quoted on the Pink Sheets under the symbol CMVT.PK.




2.

Comverse is required to file reports pursuant to Exchange Act Section 13(a) and

the rules and regulations thereunder, including Exchange Act Rules 13a-1 and 13a-13.

3.

Prior to the institution of this proceeding, Comverse consented to the entry of final

judgment against it in the action encaptioned SEC v. Comverse Technology. Inc., Civil Action No.
(9-2588-DBH (E.D.N.Y.), pursuant to which Comverse was:

a.

ordered to “become current in its petiodic reporting requirements pursuant to
[Exchange Act] Section 13(a) and Rules 12b-20, 13a-1, and 13a-13 thereunder, by
the earlier of February 8, 2010 or the date on which [Comverse] files a restatement”
and

permanently enjoined from, among other things, violating directly or indirectly
Exchange Act Section 13(a) and the rules and regulations thereunder, “by failing to
file, or by filing or causing to be filed, with the Commission” any report required by
Exchange Section 13(a) and the rules and regulations.

The United States District Court for the Eastern District of New York entered the final judgment
against Comverse on June 25, 2009 (“Injunction Order”).

4.

When this proceeding was instituted on March 23, 2010, Comverse was in violation

of the Injunction Order and Exchange Act Section 13(a) and Rules 13a-1 and 13a-13 thereunder,

" while its common stock was registered with the Commission, in that it had not filed an annual

report on Form 10-K since April 20, 2005 or quarterly reports on Form 10-Q since December 12,
2005. At the time, it was delinquent in filing the following four annual reports on Form 10-K and
twelve quarterly reports on Forms 10-Q:

a.

an annual report on Form 10-K for the fiscal year ended January 31, 2006 (“Fiscal
Year 20057), which was due May 2, 2006;

a quarterly report on Form 10-Q for the quarter ended April 30, 2006 (“First
Quarter 20067), which was due June 14, 2006;

a quarterly report on Form 10-Q for the quarter ended July 31, 2006 (“Second
Quarter 2006”), which was due September 16, 2006;

a quarterly report on Form 10-Q for the quartef ended October 31, 2006 (“Third
Quarter 2006), which was due December 16, 2006; -

an annual report on Form 10-K for the fiscal year ended January 31, 2007 (“Fiscal
Year 20067), which was due April 17, 2007,

a quarterly report on Form 10-Q for the quarter ended April 30, 2007 (“First
Quarter 2007”), which was due June 16, 2007;

a quarterly report on Form 10-Q for the quarter ended July 31, 2007 (“Second
Quarter 20077), which was due September 15, 2007;




h. aquarterly report on Form 10-Q for the quarter ended October 31, 2007 (“Third
. Quarter 2007”), which was due December 15, 2007;

1. an annual report on Form 10-K for the fiscal year ended January 31, 2008 (“Fiscal
Year 2007"), which was due April 15, 2008;

J- aquarterly report on Form 10-Q for the quarter ended April 30, 2008 (“First
Quarter 20087}, which was due June 14, 2008;

k. aquarterly report on Form 10-Q for the quarter ended July 31, 2008 (“Second
Quarter 2008”), which was due September 14, 2008;

1. aquarterly report on Form 10-Q for the quarter ended October 31, 2008 (“Third
Quarter 2008”), which was due December 15, 2008;

m. an annual report on Form 10-K for the fiscal year ended January 31, 2009 (“Fiscal
Year 20087), which was due April 16, 2009;

n. adquarterly report on Form 10-Q for the quarter ended April 30, 2009 (“First
Quarter 2009”), which was due June 14, 2009;

0. aquarterly report on Form 10-Q for the quarter ended July 31, 2009 (“Second
Quarter 2009”), which was due September 14, 2009; and

. p. aquarterly report on Form 10-Q for the quarter ended October 31, 2009 {“Third
' Quarter 2009”), which was due December 15, 2009.

: 5. While this proceeding was pending, Comverse remained in violation of the
Injunction Order and Exchange Act Section 13(a) and Rules 13a-1 and 13a-13 thereunder, while its
common stock was registered with the Commission, in that it had not timely filed the following
two annual reports on Form 10-K and four quarterly reports on Form 10-Q:

a. anannual report on Form 10-K for the fiscal year ended January 31, 2010 (“Fiscal
Year 2009”), which was due April 16, 2010;

b. aquarterly report on Form 10-Q for the quarter ended April 30, 2010 (“First
Quarter 20107}, which was due June 14, 2010;

¢. aquarterly report on Form 10-Q for the quarter ended July 31, 2010 (‘_“Secon-d. o
Quarter 20107), which was due September 14, 2010;

d. a qumteriy report on Form 10-Q for the quarter ended October 31, 2010 (“Third
Quarter 2010”), which was due December 15, 2010;

e. anannual report on Form 10-K for the fiscal year ended January 31, 2011 (“Fiscal
Year 20107), which was due April 16, 2011; and




f. aquarterly report on Form 10-Q for the quarter ended Aprit 30, 2011 (“First
Quarter 2011”), which was due June 14, 2011.

6. On October 4, 2010, Comverse filed with the Commission an annual report on
Form 10-K which contained audited annual consolidated financial statements for Fiscal Years
2005 to 2008; unaudited condensed selected financial information for each of the four fiscal
quarters in Fiscal Years 2007 and 2008; and unaudited restated selected financial information for
the fiscal year ended January 31, 2005, with restatement adjustments for prior years going back to
fiscal year ended December 31, 1991,

_ 7. On January 25, 2011, Comverse filed with the Commission its Fiscal Year 2009
Form 10-K. This filing was late.

8. On May 31, 2011, Comverse filed with the Commission its Fiscal Year 2010 Form
10-K. This filing was late.

-9 On June 22, 2011, Comverse filed with the Commission its First Quarter 2011
Form 10-Q. This filing was late.

10.  [INSERT PARAGRAPH(S) REGARDING NON-DEFICIENT FILINGS MADE
BY THE DEADLINE SET FORTH IN THE OFFER OF SETTLEMENT ]

11. Comverse remains in violation of the Injunction Order and continues not to be
compliant with Exchange Act Section 13(a) and Rules 13a-1 and 13a-13 thereunder, while its
common stock is registered with the Commission, in that: :

a. Comverse failed to file [FORM(S) DESCRIPTION] by its/their required due date
of [DATE] as described in Section IV.A. of the [MONTH, YEAR] Order; and/or

b. The Division of Enforcement has determined that Comverse’s {FORM(S)
DESCRIPTION] were not [made in accordance with the technical and
substantive requirements for EDGAR documents, and/or in accordance with the
requirements of Section 13(a) of the Exchange Act and the rules and regulations
thereunder] as described in Section IV.D. of the [MONTH, YEAR] Order.]

IV.
Section 12(j) of the Exchange Act provides as follows:

The Commission is authorized, by order, as it deems necessary or
appropriate for the protection of investors to dény, to suspend the effective date of,
to suspend for a period not exceeding twelve months, or to revoke the registration
of a security, if the Commission finds, on the record after notice and opportunity
for hearing, that the issuer of such security has failed to comply with any provision
of this title or the rules and regulations thereunder. No member of a national
securities exchange, broker, or dealer shall make use of the mails or any means or

. instrumentality of interstate commerce to effect any transaction in, or to induce the




purchase or sale of, any security the registration of which has been and is
suspended or revoked pursuant to the preceding sentence.

In view of the foregoing, the Commission finds that it is necessary and appropriate for the

 protection of investors to revoke the registration of each class of Respondent’s securities

registered pursuant to Exchange Act Section 12(3).

Accordingly, it is hereby ORDERED, pursuant to Exchange Act Section 12(j), that
registration of each class of Respondent’s securities registered pursuant to Section 12 of the
Exchange Act be, and hereby is, revoked,

By the Commission.

Elizabeth M. Murphy
Secretary
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| UNITED STATES OF AMERICA
. SECURITIES AND EXCHANGE COMMISSION

INVESTMENT ADVISERS ACT OF 1940
Release No. 3274 / September 8, 2011

ADMINISTRATIVE PROCEEDING
File No. 3-14541

In the Matter of ORDER INSTITUTING ADMINISTRATIVE
PROCEEDINGS PURSUANT TO SECTION
Roy E. Scarboro, 203(f) OF THE INVESTMENT ADVISERS
ACT OF 1940, MAKING FINDINGS, AND
Respondent. IMPOSING REMEDIAL SANCTIONS
L

The Securities and Exchange Commission (“Commission™) deems it appropriate and in the
public interest that public administrative proceedings be, and hereby are, instituted pursuant
Section 203(f) of the Investment Advisers Act of 1940 (“Advisers Act™) against Roy E. Scarboro

. (“Scarboro” or “Respondent™).

1L

In anticipation of the institution of these proceedings, Respondent has submitted an Offer
of Settlement (the “Offer”) which the Commission has determined to accept. Solely for the
purpose of these proceedings and any other proceedings brought by or on behalf of the
Commission, or to which the Commission is a party, and without admitting or denying the findings
herein, except as to the Commission’s jurisdiction over him and the subject matter of these
proceedings, and the findings contained in Section II1.2 below, which are admitted, Respondent
consents to the entry of this Order Instituting Administrative Proceedings Pursuant to Section
203(f) of the Investment Advisers Act of 1940, Making Findings, and Imposing Remedial
Sanctions (“Order”), as set forth below.

Il
On the basis of this Order and Respondent’s Offer, the Commission finds that:

1. Scarboro was the founder, owner, and president of Capital Asset
Management Group, LL.C (“Capital Asset Management”), an unregistered investment adviser that
served as the general partner of Capital Asset Management Fund, L.P. (*CAMF™), an affiliated
unregistered investment fund. Scarboro provided investors in CAMF with a private placement
. memorandum, which stated that, on behalf of the fund, Capital Asset Management could engage in

/1§ o Y1




any “investment activities” that it “consider{ed] appropriate.” Through Capital Asset
Management, Scarboro made all investment decisions for CAMF. In terms of compensation, the
private placement memorandum specified that, as the general partner in CAMF, Capital Asset
Management would receive an annual fee of one percent of assets under management, as well as
35 percent of the fund’s net profits.

2. On December 3, 2010, Scarboro entered a guilty plea to: one count of
making false statements to the Federal Bureau of Investigation in violation of 18 U.S.C. Section
1001; one count of securities fraud in violation of Sections 10(b) and 32 of the Securities Exchange
Act of 1934, Rule 10b-5 thereunder, and 18 U.S.C. Section 2; and one count of money laundering
in violation of 18 U.S.C. Sections 1956(a)(1)(A)(i) and 2 in U.S. District Court for the Western
District of North Carolina, in United States v. Roy E. Scarboro, Information No. 3:10-cr-00254-
RJC (December 3, 2010).

3. The counts of the criminal information to which Scarboro pleaded guilty
alleged, among other things, that beginning in July 2009 Scarboro induced six investors to invest
over $650,000 with CAMF. Through December 2009, CAMF suffered dramatic investment
losses, and Scarboro misappropriated at least $50,000 of investor funds for his personal use. In
order to conceal CAMEF’s losses and his misappropriation of investor funds, Scarboro provided
investors with monthly account statements showing fictitious investment returns.

IV.

In view of the foregoing, the Commission deems it appropriate and in the public interest to
impose the sanctions agreed to in Respondent Scarboro’s Offer.

Accordingly, it is hereby ORDERED:

Pursuant to Section 203(f) of the Investment Advisers Act that Respondent Scarboro be, and
hereby 1s, barred from association with any broker, dealer, investment adviser, municipal securities
dealer, municipal advisor, transfer agent, or nationally recognized statistical rating organization.

Any reapplication for association by the Respondent will be subject to the applicable laws -
and regulations governing the reentry process, and reentry may be conditioned upon a number of
factors, including, but not limited to, the satisfaction of any or all of the following: (a) any
disgorgement ordered against the Respondent, whether or not the Commission has fully or partially




waived payment of such disgorgement; (b) any arbitration award related to the conduct that served
as the basis for the Commission order; (c) any self-regulatory organization arbitration award to a
customer, whether or not related to the conduct that served as the basis for the Commission order;

and (d) any restitution order by a self-regulatory organization, whether or not related to the conduct
that served as the basis for the Commission order.

By the Commission.

Elizabeth M. Murphy
Secretary

O e

H M. Peterson
Assistant Secretary




"

G

gy

UNITED STATES OF AMERICA
Before the
SECURITIES AND EXCHANGE COMMISSION

INVESTMENT ADVISERS ACT OF 1940
Release No. 3275 / September 8, 2011

ADMINISTRATIVE PROCEEDING
File No. 3-14542

ORDER INSTITUTING
ADMINISTRATIVE PROCEEDINGS
PURSUANT TO SECTION 203(f) OF THE
In the Matter of INVESTMENT ADVISERS ACT OF 1940,
MAKING FINDINGS, AND IMPOSING
ANTHONY SCOLARO, REMEDIAL SANCTIONS
Respondent.
L.

The Securities and Exchange Commission (“Commission™) deems it appropriate and in the
public interest that public administrative proceedings be, and hereby are, instituted pursuant to

Section 203(f) of the Investment Advisers Act of 1940 (“Advisers Act”) against Anthony Scolaro
(“Scolaro” or “Respondent™).

1.

In anticipation of the institution of these proceedings, Respondent has submitted an Offer
of Settlement (the “Offer””) which the Commission has determined to accept. Solely for the
purpose of these proceedings and any other proceedings brought by or on behalf of the
Commission, or to which the Commission is a party, and without admitting or denying the findings
herein, except as to the Commission’s jurisdiction over him and the subject matter of these
proceedings, and the findings contained in Section 111.2 and I11.4 below, which are admitted,
Respondent consents to the entry of this Order Instituting Administrative Proceedings Pursuant to
Section 203(f) of the Investment Advisers Act of 1940, Making Findings, and Imposing Remedial

Sanctions (“Order”), as set forth below.




)
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On the basis of this Order and Respondent’s Offer, the Commission finds that:

political science. He held Series 7, 63 and 65 securities licenses.

2. On September 1, 201 1, a final judgment was entered by consent against
Scolaro, permanently enjoining him from futyre violations of Section 10(b) of the Securities
Exchange Act of 1934 (“Exchange Act”) and Rule 10b-5 thereunder, in the civil action entitled
Securities and Exchange Commission v. Anthony Scolaro, et al., Civil Action Number 11-CV-
6112, in the United States District Court for the Southern District of New York,

3. The Commiission’s complaint alleged, inter alia, that, while working as a
portfolio manager at Diamondback in 2007, Scolaro was tipped material, nonpublic information
concerning the acquisition of Axcan Pharma Inc. (“Axcan”), which had been misappropriated in
violation of a duty. The complaint further alleged that Scolaro traded in the securities of Axcan
based on that material, nonpublic information and that he knew, or should have known, that the

+ information was obtained n breach of a fiduciary or other duty of trust and confidence owed to the *

and one count of conspiracy to commit securities fraud in violation of 15 US.C. §§ 78j(b) and 78ft
and 18 U.S.C. § 371 before the United States District Court for the Southern District of New York

in United States v. Anthon Scolaro, 11-CR-429.
=== ks V. Anthony Scolaro

5. The counts of the criminal information to which Scolaro pled guilty alleged,
inter alia, that Scolaro, and others, participated in a scheme to defraud by executing securities
trades based on material, nonpublic information regarding certain inside information concerning
public companies that had been misappropriated in violation of duties of trust and confidence, and
that he unlawfuily, willfully and knowingly did so, directly and indirectly, by use of the means and
instrumentalities of interstate commerce, and of the mails, and of the facilities of nationaj securitics
exchanges, in connection with the purchase and sale of securities.

Iv.

In view of the foregoing,_ the Commission deems it appropriate and in the public interest to
impose the sanctions agreed to in Respondent Scolaro’s Offer.

Accordingly, it is hereby ORDERED:-

@ :




Pursuant to Section 203 (D of the Advisers Act, that Respondent Scolaro be, and hereby is
barred from association with any broker, dealer, investment adviser, municipal securities dealer,

Any reapplication for association by the Respondent will be subject to the applicable laws

+ By the Commission.

Elizabeth M. Murphy
Secretary

O Ptinand

By Jill M. Peterson
Assistant Saecretary




. UNITED STATES OF AMERICA
Before the
SECURITIES AND EXCHANGE COMMISSION

INVESTMENT ADVISERS ACT OF 1940
Release No. 3276 / September 9, 2011

ADMINISTRATIVE PROCEEDING
File No. 3-14399

ORDER MAKING FINDINGS,
AND IMPOSING REMEDIAL
SANCTIONS PURSUANT TO
In the Matter of SECTION 203(f) OF THE
INVESTMENT ADVISERS ACT OF 1940
GREGORY A. SEIB, '
Respondent.

I.

On May 20, 2011, the Securities and Exchange Commission (“Commission”) instituted
proceedings pursuant to Section 203(f) of the Investment Advisers Act of 1940 (“Advisers Act”)
against Gregory A. Seib (“Seib” or “Respondent™).

I

Respondent has submitted an Offer of Settlement (the “Offer”) which the Commission has
determined to accept. Solely for the purpose of these proceedings and any other proceedings
brought by or on behalf of the Commission, or to which the Commission is a party, and without
admitting or denying the findings herein, except as to the Commission’s jurisdiction over him and
the subject matter of these proceedings, and findings contained in Section IIL. 2. below, which are
admitted, Respondent consents to the entry of this Order Making Findings And Imposing Remedial
Sanctions Pursuant To Section 203(f) Of The Investment Advisers Act of 1940, as set forth betow.

Q0 o YT
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On the basis of this Order and Respondent’s Offer, the Commission finds that:

‘ I. Seib, age 40, resides in Atlanta, Georgia. From 1998 until at least September
2007, Seib was a managing director of a hedge fund adviser that was not registered with the
Commission.

2. On May 2, 2011, a final judgment was entered by consent against Seib,
permanently enjoining him from future violations of Section 10(b) of the Securities Exchange Act
of 1934 and Rule 10b-5 thereunder, in the civil action entitled Securities and Exchange Commission .
v. Gregory A. Seib, Civil Action Number 1:11-CV-0626, in the United States District Court for the
Northern District of Georgia.

3. The Commission’s complaint alleged that between April 27, 2007 and July
13,2007, Seib purchased call options and shares of stock in NASDAQ-listed Cambridge Display
Technology, Inc. (“Cambridge”) for his personal account after misappropriating confidential
information about a pending merger of the company from his employer, who served as an outside
director of Cambridge. The complaint also alleged that the merger was publicly announced on July
31, 2007. The complaint further alleges that as a result of Seib’s purchases of Cambridge stock, he
generated profits of $71,654.14. : :

o

In view of the foregoing, the Commission deems it appropriate and in the public interest to
impose the sanctions agreed to in Respondent Seib’s Offer.

Accordingly, it is hereby ORDERED:

Pursuant to Section 203(f) of the Advisers Act, that Respondent Seib be, and hereby is
..- barred from association with any broker, dealer, investment adviser, municipal securities dealer,
municipal advisor, transfer agent, or nationally recognized statistical rating organization with the
aehipto apply for reentry after five years to the appropriate self-regulatory organization, or if there is
gene, to the Commission.

e« < e« Ay reapplication for association by the Respondent will be subject to the applicable laws - --~-
and regulations governing the reentry process, and reentry may be conditioned upon a number of
factors, including, but not limited to, the satisfaction of any or all of the following: (a) any
disgorgement ordered against the Respondent, whether or not the Commission has fully or partially
waived payment of such disgorgement; (b) any arbitration award related to the conduct that served
as the basis for the Commission order; (c) any self-regulatory organization arbitration award to a




. customer, whether or not related to the conduct that served as the basis for the Commission order;

and (d) any restitution order by a self-regulatory organization, whether or not related to the conduct
that served as the basis for the Commission order.

By the Commission.

Elizabeth M. Murphy
Secretary

WY)W

ill M Peterson
Assistant Secretary




SECURITIES AND EXCHANGE COMMISSION

17 CFR Part 200

[Release No. PA-47 ; File No. §7-19-11]

Privacy Act of 1974: implementation and Amendment of Exer.nptions

AGENCY: Securities and Exchange Commussion. |

ACTION: Final rule.

SUMMARY: The Securities and Exchange Commission (“SEC” or “Commission”) is adopting
a rule to amend its Privacy Act regulations to exempt portioﬁs of three new systems of records
and to make technical amendments to its current inventory of exempted systems of records.
Specifically, application of the exemptions to the three new systems of records 1s necessary to

protect information compiled for law enforcement purposes.

DATES: Effective Date: [insert date 30 days after publication in the Federal Register].

FOR FURTHER INFORMATION CONTACT: Cristal Perpignan, l}-\cting Chief Privacy
Officer, Office of Information Technology, 202-551-7716.

SUPPLEMENTARY INFORMATION:

Background: On May 24, 2011, SEC published notice of three new Privacy Act systems of
records entitled Tips, Complaints, and Referrals (TCR) Reéords (SEC-63)”, “SEC Security in the
Workplace Incident Records (SEC-64)", and “Investor Response Information System (IRIS)
(SEC-65)”; and to revise two existing systems of records-at Release No: PA-46, (May 18, 201 1),
76 FR 30213 (May 24, 2011).- In conjunction with publication of the systems of records notice,
the SEC published, with invitation to comment, a proposed rule to exempt the new systems of
records from 5 U.8.C. 552a(c)(3), (d), (é:)(l), (e} 4)(G), (I), and (I), and (f) of the Privacy Act

and 17 CFR 200.303, 200.304, and 200.306; and to make technical amendments to its current
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. ~ inventory of exempted systems of records at Release No. PA-45 (May 18, 2011), 76 FR 30048

(May 24, 2011). The TCR Records (SEC-63) system ofrecords contains records related to tips,
complaints, referrals of misconduct, or related information about actual or potential violations of
 the federal securities laws; investor harm; conduct of public companies; securities professionals;
regulated entities; and associated persons. This system of records may inclﬁde investigatory
materials that were compiled in connection with the Commission’s enforcement responsibilities

under the federal securities laws. Such material may consist of unsolicited and often unverified

statements concerning individuals, information received from confidential sources, as well as
reports from the Commission’s invest.igatolrs and other law enforcement personnel. The
disclosure of the existence of investigatory materials could seriously undermine effective
enforcement of the federal securitics laws by prematurely alerting individuals to the fact that they
. are under investigation, by giving them accéss to the evidentiéry bases for a Commission
enforcement action or seriously hampering the Commission’s case in court or before an
administrative law judge.
The SEC Security in the Workplace Incident Records (SEC-64) system of records
contams records related to repofts involving incidents of assault, harassment, intimidation,
| bullying, weapons possession, or threats at the SEC. This system of records may include
investigatory fpaterials that were compiled in connection with inquiries or im.festi gation of .
o e em e o POtENtial-or ac[—_v-l_{ﬂ’incidents of violence by and against individuals at-an SEC-facility: The - -
disclosure of information as it relates to investigatory materials or the identity of sources of
information may seriously undermine the safety ‘e'lnd security of employees in the workplace.
Access to such information could allow the subject of an inveétigation or inquiry of an actual or

. potential criminal or civil violation to interfere with and impede the investigation, tamper with




. witnesses or evidence, and to avoid detection or apprehension.

The IRIS (SEC-65) system of records contains records related to |
~ complaints/inquiries/requests from members of the public and others. This system of records
may include investigatory materials that were compiled in connection with the Commission’s
enforcement responsibilities under the federal securities laws. Such material may consist of

unsolicited and often unverified statements concerning individuals, information received from

confidential sources, as well as reports from the Commission’s investigators and other law -
enforcement personnel. The disclosure of the existence of investigatory materials could seriously
undermine effective enforcement of the federal securities laws by prematurely alerting
individuals to the fact that they are under in-vestigation, by giving them access to the evidentiary
‘bases for a commission enforcement action or seriously hampering the Commissioﬁ’s case 1n
. court or before an administrative law judge.

The Commission is exemnpting SEC-63, SEC-64 and SEC-65 from 5 U.S.C. 552a(c)(3),
(d), (e)(1), (eX4)(G), (H), and (I), and (f) and 17 CFR 200.303, 200.304, and 200.306, insofar as
they contain investigatory materials lcompiled for law enforcement purposes; and amending its
existing inventor;} of cxembtiéns by modifying the name of SEC 38 from “Office of Personnel
Code of Conduct and Employee Performance Files” to “Disciplinary and Adverse Actions,
Employeé Conduct, and Labor Relations Files” and by deleting reference to “Personnel Security

- ~Files®-which-was published for-deletion at Release No. PA-29 (July 28, 2000}, 65 FR - - ~morrmmmormssm e mee

49037( August10, 2000).

Public Comments: The Commission received only one comment on the proposal, but.it
did not address the specific exemptions; instead, the commenter stated generally that he thought

. privacy should be preserved and not taken away. We continue to believe the exemptions are '




‘consistent with the Privacy Act because tﬁc exemptions protect information relating to
enforcement investigations from disclosure.
Paperwork Reduction Act

This rule does not contain a “collection of information” requirement within the meaning

of the Paperwork Reduction Act of 1995, so the Paperwork Reduction Act is not applicable.

Cost-Benefit Analysis

The Commission is sensitive to the costs and benefits imposed by its rules. The Privacy
Act of 1974 directs each agency that proposes to establish or make a significant change in a
system of records to publish in the Federal Register a notice of the existence and character of the
system. Government agencies may exempt certain records from certain provisions of the Privacy
Act, but to claim an exemption the agency must issue a rule justifying the exemption.

The new systems of records may include investigatory materials compiled in connection
with the Commission’s enforcement of the federal securitics Iéws, in connection with potential or
actual incidents of workplace violence, or in connections with complaints, iﬁquiries Or requests
from the public. The Commission and investors will benefit from the amendments, because in

ltheir absence the potential access to or disclésure of the investigatory materials in these systems
of records could seriously undermine the effective enforcement of the Federal securities 1alws,

and could jeopardize the safety and security of Coinmission employees in the workplace.

We recognize that the proposed arhe_ndments may impose costs on individuals who may
wish to obtain access to records that contain investigatory materials in these systems of recorcis.
We have no way of estimating the pétential number of individuals who might in the future desire
such access. Nevertheless, the benefits of exempting those records from public access are

compelling, and they clearly justify the costs of the exemption. In addition, Congress was aware

4




. _ of such potential costs when they promulgated the specific exemption in 5 U.S.C. 552a(k)(2).
The Commission discussed these costs and benefits in the proposing release and received no
comments on them.

Regulatory Flexibility Act Certitication
Pursuant to the requirements of the Regulatory Flexibility Act, 5 U.5.C. 601-612, SEC
certified that these regulations would not significantly affect a substantial number of small

entities. The rule imposes no duties or obligations on small entities. Further, in accordance with

the provisions of the Paperwork Reduction Act of 1995, 44 U.S.C. 3501, SEC has determined
that this rule would not impose new recordkeeping, applicétion, reporting, or other types of
in_formation collection requirements. The Commission provided this certification in the
proposing release and received no comments. |

. List of Subjects in 17 CFR Part 200

‘ Admini-strative practice and procedure; Privacy.

Text of Amendments
For the feasons set out in the preamble, Title 17, Chapter 11, of the Code of Federal Regulations
is amended as follows: |
PART 200- ORGANIZATION; CONDUCT AND ETHICS; ANﬁ lI.NF-ORMATION AND

REQUESTS

cesmemv == --Subpart H—Regulations Pertaining to the Privacy of Individuals-and Systems of Recoxds "7~

Maintained by the Commission
The authority citation for Part 200 is revised by adding authority for § 200.312 in numerical

order to read as tollows:

. Authority: 15 U.S.C. 776, 77s, 77sss, 78d, 78d-1, 78d-2, 78w, 781i(d), 78mm, 80a-37,




. 80b-11, and 7202, unless otherwise noted.

# ok kK ok

Section 312 is atso issued under 5 U.S.C. 552a(k).
* ok ok ok ok
2. Rémove the authority citation at the end of §200.312.
3. Amend §200.312 by:
a. removiﬁg “and” at _the end of paragraph (a)(5};
b. adding paragraphs (a)(7), (a)(8) and (a)(9); and

c. revising paragraph (b).

The additions and revision read as follows.
§200.312 Specific exemptions.

. ’ *Ek xR kR

(a) ***

(7) Tips, Complaints, and Referrals (TCR) Records;

(8) SEC Security in the Workplace Incident Records; and

(9) Investor Response Information System (IRIS).

” (b) Pursuant to 5 U.S.C. 552a(k)(5 ), the system of records containing the Commission’s

Disciplinary and Adverse Actions, Employee Conduct, and Labor Relations Files shall be

U.S.C. 552a(c)(3), (d), (e)(1), (e)(4)(G), (e)(4)(H), and (e)(4XI), and (f), and 17 CFR 200.303,
200.304, and 200.306 insofar as they contain in\}estigatofy material compiled to determine an
individual’s suitability, eligibility, and qualifications for Federal civilian employment or access

. to classified information, but only to the extent that the disclosure of such material would reveal

- - ~_---{-~--exempt‘from sections ()(3); (d); (e)(1); (e)(4}G), (H), and (1), and (f) of the Privacy Act, 5= ==



. the identity of a source who furnished information to the Government under an express promise
that the identity of the source would be held in confidence, or, prior to September 27, 19753,
under an implied promise that the identity of the source would be held in confidence.

By the Commission.

Sytishe T Pscrhy—

Elizabeth M. Murphy
Secretary

Date: September 12, 2011




SECURITIES AND EXCHANGE COMMISSION

Release Nos. 33-9258; 34-65322; File No. 265-27

SUBJECT:  Advisory Committee on Small and Emerging Companies.
AGENCY:  Securities and Exchange Commission.

ACTION: Notice of Federal Advisory Committee Establishment.

SUMMARY: The Securities and Exchange Commuission intends to establish the
Securities and Exchange Commission Advisory Committee on Small and Emerging
Companies.

ADDRESSES: Written comments may be submitted by the following methods:

Electronic Comments

e Use the Commission’s Internet submission form

(http://www.sec. gov/rules/other.shtiml); or

e Send an e-mail message to rule-comments(@sec.gov, including File No. 265-27 on

the subject line.

Paper Comments

¢ Send paper comments in triplicate to Elizabeth M. Murphy, Secretary, Securities
and Exchange Commission, 100 F Street, NE, Washington, DC 20549-1090.
All submissions should refer to File No. 265-27. To help us process and review your
comments more efficiently, please use only one method. The Commission will post all

comments on the Commission’s Internet website (http://www.sec.gov/rules/other.shtml).

Comments also will be available for website viewing and printing in the Commussion’s

Public Reference Room, 100 F Street, NE, Washington, DC 20549, on official business
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days between the hours of 10:00 a.m: and 3:00 p.m. All comments received will be

posted without change; we do not edit personal identifying information from your

submissions. | You should submit only information that you wish to make available

publicly.

FOR FURT_HER INFORMATION CONTACT: Johanna V. Losert, Special Counsel, or

Gerald J. Laporte, Office Chief, Office of Smail Business Palicy, Securities and

" Exchange Commission, 100 F Street, NE, Washington DC 20549-3628, (202} 551-3460.
SUPPLEMENTARY INFORMATION: Iln accordance with the requirements of the
Federal Advisory Committec Act, 5 U.S.C. — App., the Commission is publishing this
notice that the Chairman of the Commission, with the concurrence of the other
Commissioners, intends to establish the Securities and Exchange Commission Advisory
Committee on Small and Emerging Companies (the “Committee”). The Committee’s
objective is to .provide the Commission with advice on its rules, regulations, and policies,

| with regard to its mission of protecting investors, maintaining fair, orderly, and efficient
markets, and facilitating capital formation, as they relate to the following:

(1) capital raising by emerging privately-held small businesses (“emerging
companies™) and publicly traded companies with less than $250 million in
public market capitalization (“smaller public companies™) through securities
‘offerings, inclluding private and limited offerings and initial and other public
offerings; |

(2) trading in the securities of emerging companies and smaller public companies;

and




(3} public reporting and corporate governance requirements of emerging '

companies and smaller public companies.

Up to 20 voting members will be appointed to the Committee who can effectively
represent those directly affected by, interested in, and/or qualified to provide advice to
the Commission on its rules, regulations, and policies as set forth above. The
Committee’s membership will be balanced fairly in terms of points of view represented
and functions to be performed. Non-voting observers for the committee from the North
.American Securities Adminiétrators Association and the Small Business Administration
may also be named.

The Committee may be established 15 days after publication of this notice in the
Federal Register by filing a charter for the Commiﬁee with the Committee on Banking,
Housing, and Urban Affairs of the United States Senate and the Committee on Financial
Services of the United States House of Representatives. A copy of the charter as so filed
also will be filed with the Chairman of the Commission, furnished to the Librz;ry of
Congress, and posted on the Commission’s website at www.sec.gov. An undated copy of

the charter is now available at www.faca. gov.

The Committee will operate for twol years from the date it is established or such
carlier date as determined by the Commission unless, before the expiration of that_time
period, its charter is re-established or renewed in accordance with the Federal Advisory
Committee Act.

The Committee will meet at such intervals as are hecc;ssary to carry out its

functions. The charter contemplates that the full Committee will meet three times




annually.” Meetings of subgroups or subcommittees of the full Committee may occur
more frequently.

The charter will provigle that the duties of the Committee are to be solely
advisory. The Commission alone will make any determinations of action to be taken and
policy to be expressed with respect to matters within the Commission’s authority as to
which the Committee provides adviée or rmakes recommendations. The Chainman of the
Commission affirms that the establishment of the Committee is necessary and @n the

public interest.

By the Commission. W m_ W?Wﬁyf

Elizabeth M. Murphy
Secretary

Dated: September 12, 2011




. . UNITED STATES OF AMERICA

Before the
SECUR_ITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 65320 / September 12, 2011

ADMINISTRATIVE PROCEEDING
File No. 3-14545

In the Matter of

Interactive Thegggej;tics, Inc., ORDER INSTITUTING

Interchem (N.A.) Tpdustries, Inc., ADMINISTRATIVE PROCEEDINGS
International Cavitation Technologies, Inc.,, | AND NOTICE OF HEARING
International Fibercom, Inc., PURSUANT TO SECTION 12(j) OF
International Gaming Management, Inc., THE SECURITIES EXCHANGE ACT
International Meta Systems, Inc., OF 1934

Internet Communications Corp.,
InvestAmerica, Inc.,

. IQUniverse, Inc., and
IRG Technologies, Inc.,

Respondents.

I

The Securities and Exchange Commission (“Commission”) deems it necessary
and appropriate for the protection of investors that public administrative proceedings be,
and hereby are, instituted pursuant to Section 12(j) of the Securities Exchange Act of
1934 (“Exchange Act”) against Respondents Interactive Therapeutics, Inc., Interchem
{(N.A.) Industries, Inc., International Cavitation Technologies, Inc., International
Fibercom, Inc., International Gaming Management, Inc., International Meta Systems,
Inc., Internet Communications Corp., InvestAmerica, Inc., [QUniverse, Inc., and IRG
Technologies, Inc. '

1I.
After an investigation, the Division of Enforcement alleges that:

A. RESPONDENTS

® IR




1. Interactive Therapeutics, Inc. (CIK No. 1111818) is a dissolved Colorado
corporation located in Houston, Texas with a class of securities registered with the
Commission pursuant to Exchange Act Section 12(g). Interactive Therapeutics 1s
delinguent in its periodic filings with the Commission, having not filed any periodic
reports since it filed a Form 10-KSB for the period ended March 31, 2008, which
reported a net loss of over $35,000 for the prior twelve months.

2. Interchem (N.A.) Industries, Inc. (CIK No. 863444) is a British Columbia
corporation located in Overland Park, Kansas with a class of securities registered with the
‘Commission pursuant to Exchange Act Section 12(g). Interchem is delinquent in its
periodic filings with the Commission, having not filed any periodic reports since it filed a
Form 20-F for the period ended December 31, 1993, which reported a net loss of
$899.000 for the prior twelve months. On October 19, 1995, the British Columbia
Securities Commission issued a cease trade order against Interchem for its delinquent
filings.

3. International Cavitation Technologies, Inc. (CIK No. 313109) is a delinquent
Colorado corporation located in Bixby, Oklahoma with a class of securities registered
with the Commission pursuant to Exchange Act Section 12(g). International Cavitation
Technologies is delinquent in its periodic filings with the Commission, having not filed
any periodic reports since it filed a Form 10-KSB for the period ended May 31, 2001,
which reported a net loss of over $451,000 for the prior twelve months. On July 9, 2003,
International Cavitation Technologies filed a Chapter 11 petition in the U.S. Bankruptcy
Court for the Northern District of Texas, and the case was terminated on August 17,
2004.

4. International Fibercom, Inc. (CIK No. 924632) is a dissolved Arizona
corporation located in Phoenix, Arizona with a class of securities registered with the
Commission pursuant to Exchange Act Section 12(g). International Fibercom 1s
delinquent in its periodic filings with the Commission, having not filed any periodic
reports since it filed a Form 10-Q for the period ended September 30, 2001, which
reported a net loss of over $143 million for the prior nine months. .On.February 13, 2002,
[nternational Fibercom filed a Chapter 11 petition in the U.S. Bankruptcy Court for the
District of Arizona, which was converted to Chapter 7, and the case was still pending as
of March 21, 2011.

. 5. International Gaming Management, Inc. (CIK No.-803168) is a void Delaware
corporation located in Minneapolis, Minnesota with a class of securitics registered with
the Commission pursuant to Exchange Act Section 12(g). International Gaming
Management is delinquent in its periodic filings with the Commission, having not filed
any periodic reports since it filed a Form 10-Q for the period ended May 31, 1994, which
reported a net loss of over $14.5 milljon for the prior nine months.

6. International Meta Systems, Inc. (CIK No. 820475} is a forfeited Delaware
corporation located in Austin, Texas with a class of securities registered with the
Commission pursuant to Exchange Act Section 12(g). International Meta Systems is
delinguent in its periodic filings with the Commission, having not filed any periodic
reports since it filed a Form 10-QSB for the period ended September 30, 1997, which
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reported a net loss of over $7.1 million for the prior nine months. On March 2, 1998,
International Meta Systems filed a Chapter 11 petition in the U.S. Bankruptcy Court for
the Western District of Texas, which was converted to Chapter 7, and the case was
terminated on March 15, 2602.

7. Internet Communications Corp. (CIK No. 841693) is a dissolved Colorado
corporation located in Greenwood Village, Colorado with a class of securities registered
with the Commission pursuant to Exchange Act Section 12(g). Internet Communications
is delinquent in its periodic filings with the Commission, having not filed any periodic
reports since it filed a Form 10-Q for the period ended September 30, 2000, which
reported a net loss of over $2.8 million for the prior nine months.

8. InvestAmerica, Inc. (CIK No. 1053253) is a revoked Nevada corporation
located in Park City, Utah with a class of securities registered with the Commission
pursuant to Exchange Act Section 12(g). InvestAmerica is delinquent in its periodic
filings with the Commission, having not filed any periodic reports since it filed a Form
10-KSB for the period ended September 30, 2001, which reported a net loss of over $33.1
million for the prior twelve months.

9. 1QUniverse, Inc. (CIK No. 716399) is an inactive Minnesota corporation
located in Minneapolis, Minnesota with a class of securities registered with the
Commission pursuant to Exchange Act Section 12(g). IQUniverse 1s delinquent in its
periodic filings with the Commission, having not filed any periodic reports since it filed a
Form 10-QSB for the period ended December 31, 2002, which reported a net loss of over
$1.6 million for the prior nine months.

10. IRG Technologies, Inc. (CIK No. 899283} is a permanently revoked Nevada
corporation located in Carrollton, Texas with a class of securities registered with the
Commission pursuant to Exchange Act Section 12(g). IRG 1s delinquent in its periodic
filings with the Commission, having not filed any periodic reports since it filed a Form
10-Q for the period ended March 31, 1995, which reported a net loss of over $7.3 miilion

for.the prior six months. On August 2, 1995, the company filed a Chapter 11 petition in
the U.S. Bankruptcy Court for the Northern District of Texas, which was converted to
Chapter 7, and the case was terminated on May 5, 2008.

B. DELINQUENT PERIODIC FILINGS

11. As discussed in more detail above, all of the Respondents are delinquent in
their periodic filings with the Commission, have repeatedly failed to meet their
obligations to file timely periodic reports, and failed to heed delinquency letters sent to
them by the Division of Corporation Finance requesting compliance with their periodic
filing obligations or, through their failure to maintain a valid address on file with the
Commission as required by Commission rules, did not receive such letters.

12. Exchange Act Section 13(a) and the rules promulgated thereunder require
issuers of securities registered pursuant to Exchange Act Section 12 to file with the
~ Commission current and accurate information in periodic reports, even if the registration
is voluntary under, Section 12(g). Specifically, Rule 13a-1 requires issuers to file annuval
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reports, and Rule 13a-13 requires domestic issuers to file quarterly reports. Rule 13a-16
requires foreign private issuers to file other reports to the Commission under cover of
Form 6-K if they make or are required to make the information public under the laws of
the jurisdiction of their domicile or in which they are incorporated or organized; if they
file or are required to file information with a stock exchange on which their securities are
traded and the information was made public by the exchange; or if they distribute or are
required to distribute information to their security holders.

13. -As a result of the foregoing, Respondents failed to comply with Exchange
Act Section 13(a) and Rules 13a-1 and 13a-13 or 13a-16 thereunder.

111

In view of the allegations made by the Division of Enforcement, the Commission
deems it necessary and appropriate for the protection of investors that public
administrative proceedings be instituted to determine:

A. Whether the allegations contained in Section 11 hereof are true and, in
connection therewith, to afford the Respondents an opportunity to establish any defenses
to such allegations; and,

B. Whether it is necessary and appropriate for the protection of investors to
suspend for a period not exceeding twelve months, or revoke the registration of each
class of securities registered pursuant to Section 12 of the Exchange Act of the
Respondents identified in Section II hereof, and any successor under Exchange Act Rules
12b-2 or 12g-3, and any new corporate names of any Respondents.

Iv.

IT IS HEREBY ORDERED that a public hearing for the purpose of taking
evidence on the questions set forth in Section HI hereof shall be convened at a time and
place to be fixed, and before an Administrative Law Judge to be designated by further
order as provided by Rule 110 of the Commission’s Rules of Practice [17 C.F.R. §
201.110}.

IT IS HEREBY FURTHER ORDERED that Respondents shall file an Answer to
the allegations contained in this Order-within ten (10) days after service of this Order, as
provided by Rule 220(b) of the Commission’s Rules of Practice [17 C.F.R. § 201.220(b)].

If Respondents fail to file the directed Answers, or fail to appear at a hearing after
being duly notified, the Respondents, and any successor under Exchange Act Rules 12b-2
or 12g-3, and any new corporate names of any Respondents, may be deemed in default
and the proceedings may be determined against it upon consideration of this Order, the
allegations of which may be deemed to be true as provided by Rules 155(a), 220(f),
221(f), and 310 of the Commission’s Rules of Practice [17 C.F. R §§ 201.155(a},
201.220(f), 201.221(f), and 201.310].
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This Order shall be served forthwith upon Respondents personally or by certified,
registered, or Express Mail, or by other means permitted by the Commission Rules of
Practice.

IT IS FURTHER ORDERED that the Administrative Law Judge shall issue an
initial decision no later than 120 days from the date of service of this Order, pursuant to
Rule 360(a)(2) of the Commission’s Rules of Practice [17 C.F.R. § 201.360(a)(2)).

In the absence of an appropriate waiver, no officer or employee of the
Commission engaged in the performance of investigative or prosecuting functions in this
or any factually related proceeding will be permitted to participate or advise in the
decision of this matter, except as witness or counsel in proceedings held pursuant to
notice. Since this proceeding is not “rule making” within the meaning of Section 551 of
the Administrative Procedure Act, it is not deemed subject to the provisions of Section
553 delaying the effective date of any final Commission action.

By the Commission.

Elizabeth M. Murphy
Secretary




SECURITIES AND EXCHANGE COMMISSION
Release No. 34-65339

September 14, 2011

Order Granting Temporary Exemption of Kroll Bond Rating Agency, Inc. from the

- Conflict of Interest Prohibition in Rule 17g-5(c)(1) of the Securities Exchange Act of 1934

L. Introduction _

Rule 17g-5(c)(1) of the Securities Exchange Act of 1934 (“Exchange Act”) prohibits a
natiohally recognized statistical rating organization (“NRSRO”) from issuing or maintaining a
credit rating solicited by a person that, in the most recently ended fiscal year, provided the
NRSRO with net revenue equaling or exceeding 10% of the total net fevenue of the NRSRO for

the fiscal year. In adopting this rule, the Commission stated that such a person would be in a

_ position to exercise substantial influence on the NRSRO, which in turn would make it difficult

for the NRSRO to remain impartial."

II. Application and Egl_nption Request of Kroll Bond Rating Agency, Inc.

Kroll Bond Rating Agency, Inc. (“Kroll™), f/k/a LACE Financial Corp. (‘LACE”), is a
credit rating agency registered with the Commission as an NRSRO under Section 15E of the

Exchange Act for the classes of credit ratings described in clauses (1) through (v) of Section

| 3(a)(62)(B) of the Exchange Act. Kroll traditionally has operated mainly under the “subscriber-

paid” business model, in which the NRSRO derives its revenue from restricting access to its
ratings to paid subscribers. Kroll has informed the Commission that it intends to expand its
existing NRSRO business by establishing a new “issuer-paid” rating service under which it will
issue ratings paid for by the issuer, underwriter, or sponsor of the security being rated. In
connection with this planned expansion, Kroll has requested a temporary and limited exemption

from Rule 17g-5(c)(1) on the grounds that the restrictions imposed by Rule 17g-5(c)(1) would-

! Release No. 34-55857 (June 5, 2007), 72 FR 33564, 33598 (June 18, 2007).
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posea subsltantial constraint 6n the firm’s ability to compete effectively with large rating
agencies offering comparable ratings services. Specifically, Kroll 'a.rgues'that given that the fees
ty‘pically associated with issuer-paid engagements tend to be relatively high when compared to
the fees associated ‘lNiﬂ'lr‘itS existing subsc-riber-based business, it is possible that in the early
stages of its expansi(;n the fees és_s_ociated with a single.issuer-paid engagement .could exceed ten

percent of its total net revenue for the fiscal year. Accordingly, Kroll has requested that the

- Commission grant it an exemption from Rule 17g-5(c)(1) for any revenues derived from non-

subscription based business during the remainder of calendar years 2011 and 2012, which are

. also the end of Kroll’s 2011 and 2012 fiscal years, respectively..

HI. Discussion

The Commission, when adopting Rule 17g-5(c)(1), noted that it intended to monitor how ‘
the prohibition operates in practice, particularly with respect to asset-backed securities, and

whether exemptions may be appropriate.” The Commission has previously granted two

- temporary exemptions from Rule 17g-5(c)(1), including one on February 11, 2008 to LACE, as

Kroll was formerly known, in connection with its initial registration as an NRSRO (“LACE

" Exemptive Order”).> The Commission noted several factors in granting that exemption,

including the fact that the revenue in question was earned prior to the adoption of the rule, the
likelihood of smaller firms such as LACE being more likely to be affected by the rule, LACE’s
expectation that the percentage of total revenue provided by the relevant client would decrease,
and the increased competition in the asset-backed securities class that could result from LACE’s
registration. In granting the LACE Exemptive Order, the Commission also noted that an

exemption would further the primary purpose of the Credit Rating Agency Reform Act of 2006

Release No. 34-55857 (June 5, 2007), 72 FR 33564, 33598 (June 18, 2007).
3 Release No. 34-57301 (February 11, 2008), 73 FR 8720 {February 14, 2008).
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(“Rating Agency Act”) as set forth in the Report of the Senate Committee on Banking, Housing,

and Urban Affairs accompanying the Rating Agency Act: to “improve ratings quality for the

-protection of investors and in the public interest by fostering accountability, transparency, and

competition in the credit rating industry™. 4

On June 23, 2008, the Commission, citing the same
factors set forth in the LACE Exemptive Order, issued a similar order granting Realpoint LLC a
temporary exemption from -the requirements of Rule 17g-5(c)(1) in connection with Realpoint
LLC’s registration as an NRSRO.?

On September 2, 2010, the Commission issued an Order Instituting Administrative and
Cease-and-Desist Proceedings (“LACE/Putnam Order”) against LACE and Barron Putnam,
LACE’s founder as well as its maj ority owner during the relevant time period. The
LACE/Putnam Order found, among other things, that the firm made rnis_;representations m its
application to become registered as an NRSRO and its accompanying request for an exemption
from Rule 17g-5(c)(1). Specifically, the Commission found that the firm materially misstated
the arnoq'nt of revenue it received from its largest customer during 2007.° On November 9,
2010, the Commission issued an Order Making Findings and Imposing A Cease-and-Desist
Order (the “Mouzon Order”) against LACE’s former president, Damyon Mouzon. The Mouzon
Order found, among other things, that as LACE’s president, Mouzon was responsible for

ensuring the accuracy of the information provided to the Commission in connection with the

firm’s NRSRO application and its request for an exemption, and that he knew or should have

See Report of the Senate Committee on Banking, Housing, and Urban Affairs to Accompany S.
3850, Credit Rating Agency Reform Act of 2006, S. Report No. 109-326, 109th Cong., 2d Sess.
(Sept. 6, 2006).

3 Release No. 34-58001 (June 23, 2008), 73 FR 36362 (June 26, 2008).

In the Matter of LACE . Financial Corp. and Barron Putnam, Respondents: Order Instltutmg
Administrative and Cease-and-Desist Proceedings, Pursuant to Sections 15E(d) and 21C of
the Securities Exchange Act of 1934, Making Findings, and Imposing Remedial Sanctions
and Cease-and-Desist Orders, Release No. 62834 (September 2, 2010).
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known that the financial information that LACE provided to the Commission in connection with
its NRSRO application and its request for an exemption fr.om Rule 17g-5(c)(1) was inaccurate.”
LACE, Putnam and Mouzon each consented to the entry of those 01_‘ders on a neither admit nor
deny basis. |

In the request that is sﬁBj ect to this Order, Kroll acknowledged the recent ordets against

LACE and its former owner and lﬁresident and stated that it has taken significant steps to enhance

- the compliance and other functions associated with the traditional subscriber-based business,

including replacing senior management, retaining new compliance and financial personnel, and
adding new independent directors comprising a majority of the board. Kroll has informed
Commission -staff that LACE’s former ownership and management personnel no longer have any
ownership or other fe!ationshjp, financial or otherwise, with Kroll. Kroll has further informed
Commission staff that LACE ceased performing any work or analysis in connection with the
issuer-paid ratings that were the subject of the LACE Exemptive Order in December 2008.

*The Commission believes that a temporary, limited and conditional exemption allowing

. Kroll to enter the market for rating structured finance products is consistent with the

Commission’s goal of improving ratings quality for the protection of investors and in the public
interest by fostering accountability, transparency, and competition in the credit rating industry.
In order to maintain this exemption, Kroll Will be required to publicly disclose in Exhibit 6 to
Form NRSRO, as applicable, that the firm received more than 10% of its net revenue in fiscal
years 2011 and 2012 from a client or clients that paid it to rate asset-backed securities. This

disclosure is designed to alert users of credit ratings to the existence of this specific conflict and

! In the Matter of Damyon Mouzon, Respondent: Order Making Findings and Imposing a

Cease-and-Desist Order Pursuant to Section 21C of the Securities Exchange Act of 1934,
Release No. 63280 (November 9, 2010).
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is consistent with exemptive relief the Commission has previoﬁsly granted to LACE and
i{calpoint LLC. Furthermore, in addition to Kroll’s existing obligations as an.NRSRO 1o
maintain policies, procedures, and internal contrpls, by the terms of this order, Kroll will also be
required to maintain policies, procedures, and internal contrc;Is specifically designed to address
the conflict created by exceeding the 10% threshold. Finally, the Commission notes that Kroll is
subject to the Seﬁtember 2, 2010 Order Instituting Administrative and Cease-and-Desist
Proceedings against LACE Financial Corp.

Section 15E(p) of the Exchange Act, as added by Section 932(a)(8) of the Dodd-Frank
Wall Street Reform and Consumer Protection Act, requires Commission staff to conduct an
examination of each NRSRO at least annually. As part of this annual examination regimen for
NRSROs, Commissipn staff will closely review Kroll’s activities with respect to managing this
conflict and meeting the conditions set forth below and will consider whether to recommend that
the Commission take additional action, including administrative or other action.

The Commission therefore finds that a temporary, limitéd and conditional exemption
allowing Kroll to enter the market for rating structured finance products is consistent with the -
Commission’s goal, as established by the Rating Agency Act, of improving ratings quality by
fostering accountability, transparency, and competition in the credit rating industry, subject to
Kroll’s making public disclosure of the conflict created by exceeding the 10% threshold and
maintaining policies, proceciures and internal controls to address that conflict, is necessary and

appropriate in the public interest and is consistent with the protection of investors.




IV. Conclusion

Accordingly, pursuant to Section 36 of the Exchange Act,
IT IS HEREBY ORDERED that Kroll Bond Rating Agency, Inc., formerly known as
LACE Financial Corp., is exempt from the conflict of interest prohibition in Exchange ActRule

17g-5(c)(1) until January 1, 2013, with respect to any revenue derived from issuer-paid ratings,

provided that: (1) Kroll Bond Ratiﬁg Agency, Inc. publicly discloses in Exhibit 6 to Form
NRSRO, as applicable, that the firm received more than 10% of its total net revenue in fiscal
year 2011 or 2012 from a client or clients; and (2) in addition to fulfilling its existing obligations
as an NRSRO to maintain policies, procedures, and internal controls, Kroll Bond Rating Agency,

Inc. also maintains policies, procedures, and internal controls specifically designed to address the

conflict created by exceeding the'10% threshold. a ,‘; . ?% %7 ;.

By the Commission.

Elizabeth M. Murphy
Secretary
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UNITED STATES OF AMERICA
Before the
- SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 65340 / September 14, 2011

ACCOUNTING AND AUDITING ENFORCEMENT
Release No. 3320 / September 14,2011

ADMINISTRATIVE PROCEEDING
File No. 3-14549

In the Matter of : ORDER INSTITUTING ADMINISTRATIVE
: PROCEEDINGS PURSUANT TO RULE
Wayne A. Pratt, CPA : 102(e) OF THE COMMISSION’S RULES OF
: PRACTICE, MAKING FINDINGS, AND
Respondent. : IMPOSING REMEDIAL SANCTIONS
I

The Securities and Exchange Commission (“Commission™) deems it appropriate and in the
public interest that public administrative proceedings be, and hereby are, instituted against Wayne
A. Pratt (“Pratt” or “Respondent™) pursuant to Rule 102(e)(3)(i) of the Commission’s Rules of
Practice.'

Rule 102(e)(3)(i) provides, in relevant part, that:

The Commission, with due regard to the public interest and without preliminary hearing,
may, by order, . . . suspend from appearing or practicing before it any . . . accountant . . . who has
been by name . . . permanently enjoined by any court of competent jurisdiction, by reason of his
or her misconduct in an action brought by the Commission, from violating or aiding and abetting
the violation of any provision of the Federal securities laws or of the rules and regulations
thereunder.
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In anticipation of the institution of these proceedings, Respondent has submitted an Offer
of Settlement (the “Offer””) which the Commission has determined to accept. Solely for the
purpose of these proceedings and any other proceedings brought by or on behalf of the
Commission, or to which the Commission is a party, and without admitting or denying the findings
herein, except as to the Commission’s jurisdiction over him and the subject matter of these
proceedings, and the findings contained in Section III, Paragraph 3 below, which are admitted,
Respondent consents to the entry of this Order Instituting Administrative Proceedings Pursuant to
Rule 102(e) of the Commission’s Rules of Practice, Making Findings, and Imposing Remedial
Sanctions (“Order™), as set forth below. ‘

1I1.
On the basis of this Order and Respondent’s Offer, the Commission finds that:

1. Pratt, age 50, was the Chief Financial Officer of Syntax-Brillian Corp.
(“Syntax”) from at least November 2005 through September 2007. Pratt oversaw all the
accounting and financial reporting functions at Syntax. He is a Certified Public Accountant
licensed in the State of Arizona.

2. Syntax was a Delaware corporation headquartered in Tempe, Arizona.
Syntax developed and marketed, among other things, high-definition LCD televisions primarily in
the United States and purportedly also in China. Syntax was formed through a reverse merger
between Syntax Groups Corporation, a private corporation based in City of Industry, California,
and Brillian Corporation, a U.S. public company based in Tempe, Arizona. At all relevant times,
Syntax’s common stock was registered with the Commission pursuant to Section 12(b) of the
Securities Exchange Act of 1934 (“Exchange Act”). On July 8, 2008, Syntax filed a voluntary
petition for relief under Chapter 11 of the United States Bankruptcy Code. Prior to its suspension
on July 22, 2008, Syntax’s common stock was listed for trading on the Nasdaq under the stock
symbol “BRLC.” Syntax’s fiscal year ended on June 30.

3. On September 1, 2011, a final judgment was entered against Pratt,
permanently enjoining him from future violations of Section 17(a) of the Securities Act of 1933
and Sections 10(b) and 13(b)(5) of the Exchange Act and Exchange Act Rules 10b-5, 13a-14,
13b2-1, and 13b2-2, and aiding and abetting violations of Sections 10(b), 13(a), 13(b)(2)(A), and
13(b)(2)(B) of the Exchange Act and Exchange Act Rules 10b-5, 12b-20, 13a-1, 13a-11, and 13a-
13, in a civil action entitled Securities and Exchange Commission v. James Li (A/K/A Ching Hua
Li), Thomas Chow (A/K/A Man Kit Chow), Roger Kao (A/K/A Chao Chun Kao), Christopher Liu
(A/K/A Chi Lei Liu), and Wayne A. Pratt, Civil Action No. CV11-1712-PHX-SRB, in the United
States District Court for the District of Arizona. Pratt was ordered to pay $88,000 in disgorgement
of his executive bonus compensation received while participating in the fraud, $17,0001n
prejudgment interest, and a $90,000 civil money penalty.




4. The Commission’s complaint alleged that an egregious financial fraud was
perpetrated by senior management and members of the Board of Directors of Syntax. The
Complaint alleged that Pratt ignored red flags of improper revenue reco gnition and participated in
preparing backdated documentation that was provided to Syntax’s auditors to support fictitious
fiscal 2006 year-end sales. In its Complaint, the Commission alleged that Pratt also ignored
indications of impaired assets, agency sales, and potential collectability issues. According to the
Commission’s Complaint, Pratt also signed Commission filings for each reporting period between
June 30, 2006, and June 30, 2007, and Sarbanes-Oxley Act of 2002 (“SOX”) certifications that
contained material misstatements. The Commission further alleged that Pratt signed management
~ representation letters for Syntax’s auditors that contained materially false and misieading
statements. In its Complaint, the Commission alleged that, by his misconduct, Pratt violated and/or
aided and abetted violations of the antifraud, reporting, recordkeeping, intemal controls, and SOX
certification provisions of the federal securities laws.

IV,

In view of the foregoing, the Commission deems it appropriate and in the public interest to
impose the sanction agreed to in Respondent Pratt’s Offer. :

Accordingly, it is hereby ORDERED, effective immediately, that:

Al Pratt is suspended from appearing or practicing before the Commission as an
accountant.

B. After 5 years from the date of this order, Pratt may request that the
Commission consider his reinstatement by submitting an application (attention: Office of the
Chief Accountant) to resume appearing or practicing before the Commission as:

1. a preparer or reviewer, or a person responsible for the preparation or
review, of any public company’s financial statements that are filed with the Commission. Such
an application must satisfy the Commission that Respondent’s work in his practice before the
Commission will be reviewed either by the independent audit committee of the public company
for which he works or in some other acceptable manner, as long as he practices before the
Commission in this capacity; and/or

2. an independent accountant. Such an application must satisfy the
Commission that:

(a) Respondent, or the public accounting firm with which he is
associated, is registered with the Public Company Accounting Oversight Board (“Board”) in
accordance with the Sarbanes-Oxley Act of 2002, and such registration continues to be effective;

(b) Respondent, or the registered public accounting firm with which he
is associated, has been inspected by the Board and that inspection did not identify any criticisms -




;

of or potential defects in the Respondent’s or the firm’s quality control system that would
indicate that the Respondent will not receive appropriate supervision;

_ (c) Respondent has resolved all disciplinary issues with the Board, and
has complied with all terms and conditions of any sanctions imposed by the Board (other than
reinstatement by the Commission); and -

(d)  Respondent acknowledges his responsibility, as long as
Respondent appears or practices before the Commission as an independent accountant, to
comply with all requirements of the Commission and the Board, including, but not limited to, all
requirements relating to registration, inspections, concurring partner reviews and quality control
standards. '

C. The Commission will consider an application by Respondent to resume
appearing or practicing before the Commission provided that his state CPA license is
current and he has resolved all other disciplinary issues with the applicable state boards of
accountancy. However, if state licensure is dependent on reinstatement by the
Commission, the Commission will consider an application on its other merits. The
Commission’s review may include consideration of, in addition to the matters referenced
above, any other matters relating to Respondent’s character, integrity, professional conduct,
or qualifications to appear or practice before the Commission.

By the Commission.

Elizabeth M. Murphy
Secretary




UNITED STATES OF AMERICA
before the
SECURITIES AND EXCHANGE COMMISSION -

SECURITIES EXCHANGE ACT OF 1934
Rel. No. 65345 / September 16, 2011

Admin. Proc. File No. 3-14442

In the Matter of the Application of
NORMAN CHEN "~ | ORDER GRANTING
MOTION TO DISMISS
‘ APPLICATION FOR
For Review of Disciplinary Action Taken by REVIEW
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I.

On June 27, 2011, Norman Chen ("Chen"), a former associated person of FINRA member
firm Chase Investment Services Corp. ("Chase"), filed an application for review of disciplinary
action taken by the Financial Industry Regulatory Authority, Inc. ("FINRA"), barring him from
associating in any capacity with a FINRA member. On July 13, 2011, FINRA filed a motion to
dismiss Chen's application for review based on his "fail[ure] to follow FINRA procedures” to
contest the imposed sanction and, thus, "exhaust his administrative remedies." Chen has not
submitted an opposition to FINRA's motion to dismiss.

For the reasons set forth below, we have determined to grant FINRA's motion to dismiss
Chen's application for review. '

1L

On September 13, 2010, Chase filed a Form U5 Uniform Termination Notice for
Securities Registration ("Form U5"), disclosing it had terminated Chen's employment on
August 11, 2010. As Chase explained in the Form US, it "discharged” Chen after determining by
internal review that he had "opened a credit card for an employee who was not eligible for the
specific card" and "falsified a bank client[']s [identification] in order to open & bank account.”

26 o ?/?
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FINRA subsequently began an investigation into whether Chen had violated the securities
laws or FINRA rules. On September 17, 2010, FINRA sent Chen a letter (the "First Letter"), _
pursuant to FINRA Rule 8210,' requesting information regarding the alleged wrongdoing that led

to his dismissal from Chase, including a signed statement from Chen addressing the allegations.

'The First Letter asked for Chen's response by October 1, 2010. FINRA sent the First Letter, as

well as all subsequent letters, to Chen's "last known residential address” as reflected in the
Central Registration Depository {the "CRD").? Chen did not respond to the First Letter.

On January 14, 2011, FINRA sent Chen a second letter (the "Second Letter"), pursuant to
FINRA Rule 8210, requesting the same information that it had requested in the First Letter. The
Second Letter, which FINRA sent by certified and first-class mailing to Chen's CRD address,
asked for Chen's response by January 28, 2011. A return receipt, signed by "Norman Chen,"
showed that the Second Letter was delivered on January 22, 2011. Chen, again, did not respond.

On February 23, 2011, FINRA sent Chen a third letter (the "Third Letter"), notifying him
that, pursuant to FINRA Rule 9552(a),’ he would be suspended on March 21, 2011, if he failed to
take "corrective action” by providing FINRA with the information requested in its previous two
letters. The Third Letter informed Chen of his right to request a hearing in this matter before
March 21, 2011, pursuant to FINRA Rule 9552(e), and that "[a] timely request for hearing would
stay the effective date of any suspension.” An express mail receipt showed delivery of the Third
Letter on February 24, 2011. . :

On March 21, 2011, FINRA sent Chen a fourth letter (the "Fourth Letter"), notifying him
that he was suspended, effectlve that date. The Fourth Letter informed Chen that he would be
automatically barred from associating with a FINRA member in any capacity on May 26, 2011,
pursuant to FINRA Rule 9552(h), if he did not provide the requested information and request
termination of his suspension by May 23, 2011. An express mail receipt showed delivery of the
Fourth Letter on March 22, 2011.

' FINRA Rule 8210 requires individuals associated with a FINRA member firm to
provide information upon request with respect to any matter involved in an investigation.

2 FINRA Rule 8210(d) (stating notice "shall be deemed received” by mailing to the
person's "last known residential address . . . in [CRD]"); see also NASD Notice to Members 97-
31 (reminding registered persons to keep a current mailing address with NASD "[f]or at least two
years affer an individual has been termmated by the filing of . . . [a] Form U5" (emphasis in
original)).

3 FINRA Rule 9552(a) permits FINRA to suspend the association of an individual
with a FINRA member firm upon twenty-one days' notice if such 1nd1v1dual does not provide
FINRA with information requested pursuant to FINRA's rules.
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The record includes an undated letter from Chen, requesting a hearing in the matter.
Although FINRA's letter on February 23, 2011, had clearly directed that any such request should
be sent to FINRA's Office of Hearing Officers, with an address provided, Chen’s letter was
written to John Rahmer, FINRA's investigator who sent the First and Second Letters. Chen's
letter was marked with a "received” stamp, dated March 24, 2011, but it is unclear which FINRA
office stamped it. In addition to his request for hearing, Chen's letter stated that he "felt that [he]
was fired from Chase unjustly" and that he "was hurried and harassed into answering" questions
from Chase personnel.

On March 28, 2011, FINRA's Office of Hearing Officers denied Chen's request for a
hearing because it was untimely. The Office of Hearing Officers further informed Chen of his
right, pursuant to FINRA Rule 9552(f), to "file a written request for termination of [his]
suspension on the ground of full compliance” with FINRA's information requests. An express
mail receipt showed delivery of the Office of Hearing Officers' letter on March 29, 2011.

In a letter dated May 22, 2011, a day before the deadline, Chen requested that FINRA "lift
[his] suspension . . . under Procedural Rule 9552(f)." In the three-paragraph letter, Chen
apologized for his "immature behavior . . . [which] delayed this process and jeopardized [his]
_chances of reinstating [his] Licences.” Chen "promise[d] to be in full compliance[,] . . . punctual
with all matters moving forward." Chen's letter, however, did not include the information
requested by FINRA in its previous letters, including his response to allegations in the Form U5
. of wrongdoing.

~ On May 26, 2011, FINRA barred Chen, pursuant to Rule 9552(h), from associating in any
c'apacity with a FINRA member firm based on his failure to comply with its information
requests.” On June 1, 2011, FINRA denied Chen's May 22 request to lift his then-suspension. In
the letter, FINRA recounted the multiple letters it had sent Chen since September 2010 and stated
that Chen had yet to "provide FINRA with the information requested in the staff's letters," '
required by Rule 9552(f) to terminate a suspension. Chen filed a timely application for review.

. ' 4 The record is unclear whether FINRA was in receipt of Chen's May 22 letter when
it barred him on May 26, as the order did not address Chen's request to lift the suspension.
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JLIE

We have consistently held that "we will not consider an application for review if the
applicant failed to exhaust FINRA's procedures for contesting the sanction at issue.” As we
have stressed, "[i]t is clearly proper to require that a statutory right to review be exercised in an
orderly fashion, and to specify procedural steps which must be observed as a condition to
securing review.™® :

FINRA's actions, here, were in accordance with its rules and the purposes of the
Exchange Act. FINRA Rule 9552 sets forth the procedures for suspending and ultimately barring
individuals who fail to supply requested information or take corrective action. Rule 9552
"promote[s] a reasonable, fair and efficient disciplinary process,” which is consistent with the
Exchange Act's purpose, among others, of "prevent[ing] fraudulent and manipulative acts and
practices,” through appropriate disciplinary action.” We have stated that "[t]he failure to respond
to [FINRA] information requests frustrates [FINRA]'s ability to detect misconduct, and such
inability in turn threatens investors and markets."® In accordance with its rules, FINRA notified
Chen in several letters to him that he would be suspended and automatically barred if he failed to
either respond to FINRA's inquiry into allegations of wrongdoing or timely request a hearing to
contest his impending sanction. Chen failed to respond to FINRA's inquiry or timely request a
hearing. As a result, Chen's bar was imposed automatically pursuant to FINRA rules.

In his application for review, Chen does not dispute the specific grounds on which
FINRA based its action — i.e., that he failed to respond to FINRA's information requests or timely
request a hearing to contest his impending sanction — exist in fact. His only response to FINRA
was contained in his untimely request for a hearing, explaining — without addressing the

5 Gregory S. Profeta, Securities Exchange Act Rel. No. 62055 (May 6, 2010), 98
SEC Docket 28074, 2876; see also Jeffrey A. King, 58 S.E.C. 839, 843 (2005); Lee Gura, 57
S.E.C. 972, 976 (2004); Gary A. Fox, 55 S.E.C. 1147, 1149-50 (2002).

6 Id. (quoting Royal Sec. Corp., 36 S.E.C. 275, 277 (1955)); see also Swirsky v.
NASD, 124 F.3d 59, 62 (1st Cir. 1997) ("agree[ing] with other circuits that have considered the
question” and concluding that the doctrine of exhaustion of administrative remedies applies to
NASD disciplinary actions (collecting cases)).

? Order Approving Rule Change, Exchange Act Rel. No. 61242 (Dec. 28, 2009)
(shortening the time period before a suspension automatically becomes a bar from six to three
months); see also Order Approving Proposed Rule, Exchange Act Rel. No. 43102 (Aug. 1,
2000), 72 SEC Docket 2976, 2981 (stating in adopting predecessor to Rule 9552 that it provides
"appropriate discipline of members who fail to provide [FINRA] with certain information™).

8 PAZ Sec., Inc., Exchange Act Rel. No. 57656 (Apr. 11, 2008), 93 SEC Docket
5122, 5127 (citation omitted), petition denied, 566 F.3d 1172 (D.C. Cir. 2009).
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substance of the Form U5's allegations — that he felt "hurried and harassed into answering”
Chase's questions. When FINRA instructed him of his right to request termination of his then-
suspension "on the grounds of full compliance” with FINRA's information request, Chen's
response was again insufficient, consisting of an apology and a promise of full compliance, but -

failing to address the allegations of his wrongdoing disclosed in the Form US.

In his application for review, Chen claims that he "sent numerous letters to FINRA
abiding by the rules as much as I could for hearings and the appeal process," a claim not
supported by the record. He further "promise[s] to work diligently and timely in trying to comply
[with] all regulations set forth by both the SEC and FINRA." To date, however, Chen has not
responded to FINRA's motion to dismiss. .

Chen has not asserted, nor does the record show, any justification for his failure to

comply with FINRA's information requests or follow FINRA's procedures to contest the action.
Rather, the record shows a pattern of unresponsiveness and delay in Chen's interactions with
FINRA throughout the proceedings below. Chen failed to respond to FINRA's September 2010
and January 2011 information requests. His request for a hearing was untimely. Even his letter
on May 22, 2011, while promising his "full compliance” with all matters, again failed to respond
to FINRA's original requests for information — which by then had been outstanding for over nine
months. Under the circumstances, we view Chen's conduct "amounted to a complete failure to

. respond and [FINRA] acted consistently with the purposes of the Exchange Act in imposing the
bar" against him.’ '

Accordingly, it is ORDERED that FINRA's motion to dismiss the application for review
filed by Norman Chen be, and it hereby is, GRANTED.

Elizabeth M. Murphy
Secretary

By the Commission.

? Elliot M. Hershberg, 58 S.E.C. 1184, 1191-92 (2006) (finding applicant's conduct
"amounted to a complete failure to respond,” despite a "belated offer to testify" "fourteen months
after [FINRA's] initial request”), aff’d, 210 F. App'x 125 (2d Cir. 2006) (unpublished).

. 10 We have considered all of the parties' contentions. We have rejected or sustained
them to the extent they are inconsistent or in accord with the views expressed herein.
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Dennis 8. Kaminski, formerly a general securities principal and senior executive officer

‘of Mutual Service Corporation ("MSC"), an NASD member firm, seeks review of NASD

disciplinary action.' NASD found that Kaminski violated NASD Conduct Rules 3010 and 2110°
by failing to supervise MSC's review of the firm's variable annuity trading. For those violations,
NASD suspended Kaminski for eighteen months in all capacities, fined him $50,000, and
required that he requalify before acting in any capacity requiring qualification.’ We base our

_findings on an independent review of the record.

IL.
A. Kaminski's Experience and Responsibilities at MSC

Kaminski has worked in the securities industry since 1975. He began working for MSC
in March 1986. Kaminski's responsibilities at MSC changed over the years, but he supervised
the firm's compliance department throughout his tenure. In 2004, when the alleged misconduct
occurred, Kaminski served as an executive vice president of the firm and its chief administrative
officer. He was also a member of MSC's management committee. Kaminski was responsible for
the firm's day-to-day operations and oversaw its compliance, operations, and legal departments.
Kaminski supervised the head of the firm's compliance department, vice president Michael
Poston, who consistently sought Kaminski's approval on all significant actions. Kaminski also
supervised the head of the firm's operations department, senior vice president Susan Coates. In
October 2004, Poston left the firm, and Kaminski assumed the position of acting chief
compliance officer. In November 2008, Kaminski left MSC and began working for Summit
Brokerage Services where, as of the time of his appeal, he was registered, among other
capacities, as a general securities principal.

1

On July 26, 2007, the Commission approved a proposed rule change filed by
NASD to amend NASD's Certificate of Incorporation to reflect its name change to Financial
Industry Regulatory Authority, Inc. ("FINRA"), in connection with the consolidation of the
member firm regulatory functions of NASD and NYSE Regulation, Inc. See Securities Exchange

~Act Rel. No. 56146 (July 26, 2007), 91 SEC Docket 517. Because the disciplinary action here

was instituted before that date, we continue to use the designation NASD.

2 NASD Rule 3010(a) requires a member firm to "establish and maintain a system

to supervise the activities" of its registered representatives, registered principals, and other
associated persons that is "reasonably designed to achieve compliance with applicable securities
laws and regulations, and with applicable NASD Rules." Rule 2110 requires that members
"observe high standards of commercial honor and just and equitable principles of trade."

? NASD also assessed joint and several hearing costs of $19,857 against Kaminski
and the two other parties in the disciplinary proceeding,
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B. Settlement of Prior NASD Disciplinary Proceeding

In December 2001, MSC executed a Letter of Acceptance Waiver and Consent ("AWC")
to settle an NASD disciplinary proceeding involving alleged deficiencies in MSC's supervisory
procedures with respect to the firm's variable annuity transactions. The AWC stated that NASD
had charged MSC with violating NASD rules, including Rules 3010 and 2110, by failing to
(1) establish, maintain, and enforce adequate written supervisory procedures with respect to the
firm's variable annuity transactions; (2) establish and maintain a system to supervise registered
representatives' exchanges of variable products; (3) evidence principals’ suitability reviews of
variable annuity transactions; and (4) obtain customer information necessary for determining the
suitability of variable products transactions. MSC consented to a censure and a $35,000 fine,
undertook to improve its written supervisory procedures, and agreed to provide NASD with
evidence that it had implemented revised supervisory procedures. Kaminski participated in the
settlement on behalf of MSC.

As part of its commitments under the AWC, MSC submitted a Corrective Action
Statement to NASD that documented the firm's actions to improve its supervisory procedures. -
Among the corrective actions implemented by MSC was the creation of a separate unit within the
compliance department, the Trade Review Team ("TRT"). MSC represented that the TRT would
implement a more extensive and detailed review of variable annuity transactions and "1035
exchanges.™ The firm's written supervisory procedures required members of the TRT to have
Series 24 supervisory licenses.” Gari C. Sanfilippo, a registered general securities principal, was
a compliance supervisor in the TRT. '

MSC also created the New Variable Business Pending Approval Report (the "Red Flag
Blotter") to capture daily variable products transactions and "1035 exchanges" that triggered
certain warning signals or red flags.® The TRT reviewed the details of each transaction that

4 - A "1035 exchange" is a tax-exempt exchange of one annuity contract for another,

pursuant to 26 U.S.C. § 1035.

5 A Sertes 24 supervisory license authorizes a general securities principal to

"supervise all areas of the member's investment banking and securities business, such as
underwriting, trading and market making, advertising, or overall compliance with financial

responsibilities." Qualifications FAQ - Examinations, FINRA-Compliance-Registration,

available at ,http://www.ﬁnra.org/Industry/COmpliance/Registration/QualiﬁcationsExams/
RegisteredReps/Qualifications/p011087 (last visited on August 15, 2011).

, 6 The Red Flag Blotter was designed to capture variable annuity transactions that
triggered the following warning signals: missing age or financial information; customer over age
seventy; transaction amount in excess of fifteen percent of customer's net worth; customer's
annual income less than $25,000; transaction amount greater than or equal to twenty-five percent

{continued...)
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appeared on the Red Flag Blotter, assessed suitability, approved or rejected each transaction
(generally within a three-day window) and forwarded the Red Flag Blotter to the operations
department for final firm approval.

Kevin L. Cohen, a juntor compliance examiner, was responsible for reviewing the Red
Flag Blotter. Cohen reported to Poston, who, in turn, reported to Kaminski. Cohen testified that,
on an average day, the Red Flag Blotter detailed information on approximately thirty to forty-five
transactions and that it generally took the TRT at least three hours each day to review these
transactions. Following its review of each transaction, the TRT would indicate whether it
approved or denied the transaction, along with its reasons for the decision. Cohen explained that
the TRT was "the primary unit responsible for overseeing and making sure that [MSC's]
representatives were recommending transactions that were suitable to {the firm's] customers."

After the TRT completed its review, MSC's operations department conducted a second
review. Denise Roth, a first vice president of MSC's operations department, performed the
second review and provided final approval of the transactions. Roth reported to Coates, who,
like Poston, reported to Kaminski.

Numerous witnesses testified to the importance of the Red Flag Blotter review. Kaminski
testified that the Red Flag Blotter was important "because it deals with the review of a business
line that . . . has a lot of volume" and it allowed the firm "to determine if there was any suitability
issues" with MSC’s variable annuity sales.” Poston stated that the Red Flag Blotter was "very
important,” "critical,” and "the most important report we had" because it allowed MSC to keep
current on problem transactions for a product that Poston described as "a risk area." Poston
further noted that the Red Flag Blotter gave the compliance department "the ability to pick up
questionable 1035 exchanges, which were of particular interest” to MSC, and "it allowed [the
* compliance department] to further investigate the matter and/or take appropriate action, if
necessary . . . on a real time basis." Coates explained that it was important that the Red Flag
Blotter be reviewed in a timely manner to ensure that MSC's transaction complied with
applicable Commission and NASD rules. The Red Flag Blotter also enabled MSC to reverse
unsuitable variable annuity transactions without cost within the "free look" period provided by
most issuers.

6 (...continued)

of customer's annual income; transaction amount greater than $150,000; IRA within a qualified
account; holding period of less than five years; surrender charges greater than $1,000; and
inappropriate sub-account allocations.

7 Coates estimated that in 2004 variable annuity transactions comprised thirty
percent of MSC's total business. During 2004, MSC processed variable annuity transactions
worth more than $900 million, of which twenty-eight percent were "1035 Exchanges."
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C. MSC's Compliance Department

In 2004, MSC's compliance department was responsible for performing numerous daily
functions. Among other duties, the compliance department was responsible for training and
support, reviewing sales material, inspecting approximately 350 branch offices, handling issues
for approximately 350 investment advisors, and investigating customer complaints. The
compliance department also was responsible for conducting surveillance through the TRT. The
TRT daily reviewed approximately twenty exception reports and blotters and reviewed
approximately ten more reports on a weekly or monthly basis. During this period, MSC acquired
several smaller independent firms throughout the country, si gnificantly increasing the firm's size
and adding to the demands of MSC's compliance department.

At the same time, MSC became the subject of numerous regulatory sweeps and
investigations that placed significant demands on the compliance department. For example,
NASD required MSC to notify mutual fund customers who purchased MSC's Class A mutual
fund shares that they may be eligible for breakpoint discounts (the "Breakpoint Project"). The

~ Breakpoint Project required MSC to send approximately 85,000 claim forms to customers who

had purchased Class A shares, track the letters, and review and respond to customer claims.

During 2004, MSC's compliance department became significantly understaffed. By
January 2004, the compliance department's normal staff of approximately seventeen was down to
approximately twelve, and more left as the year continued. By the end of the year, the
compliance department had six examiners, three of whom were "brand new," no administrative
assistant or first vice president, and no permanent chief compliance officer. Poston also testified
that MSC paid compliance personnel salaries that were not competitive, making it difficult for
MSC to replace staff who left.

Poston sent Kaminski numerous memoranda and emails dated between January 2004 and
October 2004, advising Kaminski of the compliance department's urgent need for additional
staff, inability to hir¢ qualified staff at the salaries offered, increasing staff departures, and
difficulty in meeting the department's responsibilities and increased workload. For example, at
Kaminski's direction in late 2003, Poston prepared and sent Kaminski a memorandum, dated
January 8, 2004, outlining the compliance department's staffing problems and requirements in
detail. In this memorandum, Poston requested that an "additional position be allocated to the
TRT function since it's [sic] role, and importance has been expanding." Kaminski did not reply
to Poston's memorandum.

Poston wrote Kaminski another memorandum, dated March 31, 2004, stating that
"current compliance staffing is below standards we have established in the past and that
immediate action should be taken to increase our compliance resources.” Poston also wrote that
there was a "serious experience gap," with only Poston having extensive compliance experience,
and reminded Kaminski that Poston was still "awaiting authorization" to hire additional
personnel for the TRT. Poston concluded his memorandum by stating that "some of these
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compliance resource shortfalls . . . could be viewed as serious.” In an April 2004 email, Poston
again informed Kaminski that the firm was having difficulty hiring additional staff for the
compliance department because the salaries it was offering were too low.? Poston testified that
he told an April 2004 meeting of senior management, which included Kaminski, that the

- compliance department was "really in a state of crisis in that [it] had significant burdens with the
breakpoint analysis going on" and was "falling behind on [its] surveillance reports," its "regularly
scheduled branch office inspections,” and "a host of other related types of activities." Poston
testified that he was unable to schedule further meetings with Kaminski or other MSC
management to address the staffing problems facing the compliance department.

Kaminski also received other warnings about the TRT's staffing problems. In an email
dated March 4, 2004, which Coates forwarded to Kaminski and Poston, Roth wrote that the
"[variable annuity] exception transactions are at least two weeks behind . . . . [and that] [i]t
appears that the TRT is understaffed.”" Kaminski did not respond to Coates' email. Coates also
forwarded to Kaminski an April 28, 2004 email from Roth in which Roth noted that Sanfilippo
had advised him that the TRT needed assistance in keeping up with the Red Flag Blotters.

In late March 2004, Kaminski approved the hiring of temporary staff in the compliance
department to assist with the increasing workload. However, Poston reported to Kaminski that
the temporary staff was not sufficiently knowledgeable to be of assistance. Kaminski suggested
that Poston obtain other temporary staff, but directed Poston to offer any new staff a lower salary.

Kaminski also testified during an on-the-record interview ("OTR") in March 2005 that he
had numerous problems with Poston's leadership of the compliance department and the TRT.’
Kaminski stated that he became increasingly concerned about Poston’s management abilities.
According to Kaminski, Poston's performance was unsatisfactory with respect to
"accountability,” "delegated"” authority, and "follow-up." Kaminski also noted that Poston's
attendance at work was "erratic" and that Poff, MSC's president, and other senior officers were

$ " In the email, Poston told Kaminski that eight job applicants refused to even meet

with the firm when told the salary range. Kaminski responded by asking Poston to mention the
problem casually to John Poff, President and Chief Operating Officer of MSC. Kaminski
testified that he also brought the matter up with Poff.

? In this investigative testimony, Kaminski maintained that he did not discover that

the Red Flag Blotters were not being reviewed until informed of this by Sanfilippo in July 2004,
In December 2005, Kaminski's counsel wrote to the NASD examiners that, upon further
reflection, Kaminski wished to amend his investigative testimony to acknowledge that Poston
had advised him in early March 2004 and then again in late May 2004 that the compliance
department was having difficulty performing its review functions on a timely basis. Counsel's
letter added, however, that Poston had assured Kaminski that the problems with the Red Flag
Blotter reviews had been "fixed."
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unhappy with Poston's technical, leadership, and analytical skills. Kaminski stated that he had
informed Poston that Poston needed to improve his handling of his "duties and responsibilities."

Poff corroborated that Kaminski had been dissatisfied with Poston's job performance.
During an OTR in September 2006, Poff testified that, in 2003 and 2004, Kaminski became
increasingly concerned and dissatisfied with Poston's job performance. Poff mentioned, for
instance, that Kaminski told him that he had once found Poston asleep at his desk. Poff also
stated that Kaminski had told him that Poston had missed several deadlines and had been
unresponsive to MSC branch office employees who had requested assistance from the
compliance department.

D.  Backlog of Red Flag Blotter Reviews

Because of its increased duties and reduced staffing, the compliance department fell
behind in its daily review of the Red Flag Blotter. Cohen testified that, by February 2004, he had
fallen two or more weeks behind in his daily review of the Red Flag Blotter. Poston testified that
the Breakpoint Project had a "profound" effect on the compliance department's resources and that
the compliance department was "having trouble keeping up with a lot of the TRT blotters
beginning in 200[4] around the February/March time frame." Poston stated that the TRT was
able to do periodic reviews of the Red Flag Blotter through mid-March, but wasn't able to
"keep[] to our normal discipline of trying to get it done on a daily basis."

As the volume of Breakpoint Project customer claims increased, the compliance
department fell further behind in its review of its surveillance reports, including the Red Flag
Blotter. On or about March 15, 2004, after a meeting between Kaminski and Poston, MSC
ceased the daily review of the Red Flag Blotter. From March 15 through May 31, 2004, the TRT
conducted no reviews of the Red Flag Blotter."’

In May 2004, Kaminski and Poston determined that Cohen should resume his daily
review of the Red Flag Blotter on June 1. When Cohen resumed his daily review, the TRT had a
backlog of approximately 597 variable annuity transactions that had not been reviewed. Poston
directed Cohen to ignore the backlog and review the Red Flag Blotter going forward from June 1.

In August 2004, Kaminski transferred three people from other MSC departments to the
compliance department to assist the TRT in reducing its backlog of surveillance reports,
including the Red Flag Blotter. Kaminski temporarily assigned Graham Taylor, a marketing
services representative who specialized in retirement plans, to the TRT to assist in the review of
the Red Flag Blotter backlog. While knowledgeable about variable annuities, Taylor had no
compliance experience and did not have a Series 24 license. Kaminski did not recall that the
firm's procedures required that a registered principal with a Series 24 license conduct the Red

10 The TRT ceased reviewing the Red Flag Blotter during this period, but MSC
continued to compile the data and to produce the Red Flag Blotter.
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Flag Blotter review or that Taylor was not a Series 24 principal. Kaminski advised Taylor that

Kaminski would be his direct supervisor, but that Taylor would take his day-to-day instructions
from Sanfilippo and Cohen. Thereafter, Kaminski was largely unaware of Taylor's day-to-day

activities. ‘

Sanfilippo and Cohen assigned Taylor to review the 597 variable annuity transactions on
the backlogged Red Flag Blotters, and Cohen trained Taylor on how to conduct this review.!! All
of the witnesses agreed that, after Cohen trained Taylor, he worked largely unsupervised. During
his review of the backlogged Red Flag Blotters, Taylor began backdating documents to create the
impression that his reviews had occurred closer to the transaction dates.'?

E. NASD Examinations and Investigations

On May 18, 2004, several senior MSC officers, including Kaminski, Poston, Poff, and
MSC's Chairman and CEQ John Dixon, met with NASD staff in Atlanta to discuss, among other
matters, MSC's supervisory practices for its variable annuity business, which was an ongoing
concern of NASD (the "May 2004 Meeting"). Kaminski sent an email to Poston before the
meeting instructing him not to provide any incriminating information to NASD staff., During the
meeting, the MSC officers showed NASD staff copies of the firm's Red Flag Blotter. However,
neither Kaminski nor the other MSC officers told NASD staff that the firm was not currently

- reviewing the Red Flag Blotter.”” Kaminski also incorrectly advised NASD staff that the firm

had implemented a monthly surveillance report for the firm's "1035 exchanges" when, in fact, it -
did not begin this report until the fall of 2004. Poston sent Kaminski an email the next day

_stating that the meeting had gone better than expected and commented that "[1]n some ways, it's

too easy answering their [NASD's] concerns.” Poston further wrote that "[w]e were able to
dodge yet again" and "[m]aybe we're getting too good at this game."

In the fall of 2004, NASD began an investigation into whether MSC's variable annuity
"1035 exchanges" for 2003 and 2004 had been suitable for the firm's customers.”* The

1 Cohen did not review most of Taylor's work. Cohen instead spot-checked a
sample of about five to ten of the backlogged transactions per week. Sanfilippo did not review
any of Taylor's work.

12 Roth similarlj} backdated her approval dates on backlogged Red Flag Blotters to
correspond to the dates Taylor inputted.

13 Kaminski also failed to inform NASD of the Red Flag Blotter suspension in a.
July 14, 2004 letter he sent to the NASD in response to allegations of the firm's continuing
NASD rule violations.

4 This was separate from the earlier NASD examination that led to the meeting
(continued...)
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investigation began because of the firm's high level of variable annuity exchanges. In January
2005, as part of that investigation, Kaminski provided testimony in an OTR (the "January 2005
OTR"), but did not inform NASD examiners of the suspension and backlog in reviewing the Red
Flag Blotter.

F. NASD Disciplinary Proceeding

In July 2007, the NASD Department of Enforcement ("Enforcement") charged Kaminski
with one count of "fail[ing] to carry out [his] supervisory responsibilities” and "fail[ing] to
reasonably supervise the firm's review of its variable annuity transactions” in violation of NASD
Rules 3010(a) and 2110."* An evidentiary hearing was held at which Kaminski was represented
by counsel, gave testimony, and submitted exhibits into evidence. At the hearing, Kaminski did
not dispute that he was aware of staffing problems in the compliance department in early 2004.
However, there was conflicting testimony as to Kaminski's responsiveness to these problems and
to his knowledge of their impact on the TRT's timely review of the Red Flag Blotter.

Poston testified that he and Kaminski generally held weekly meetings to discuss the
workings of the department, but that during the period at issue, they met more frequently and
discussed the Red Flag Blotter backlog and the compliance department's staffing problems in
great detail. He told Kaminski that it was necessary to "get{] more experienced people” in order
to timely review the Red Flag Blotter and other surveillance reports. Poston testified further that
Kaminski failed to provide additional staff and resources. Coates testified that she too had
numerous conversations with Kaminski in which she expressed her concern that the TRT was
understaffed.

Kaminski testified that, contrary to Poston's and Coates's assertions, he responded in a
"positive" and "timely manner" to requests for additional staff and resources. Kaminski further
testified that, while he "seldom push[ed] for adding staff," he felt that the demands of the
Breakpoint Project justified new hiring and authorized Poston to hire temporary staff. Kaminski
could not recall discussing the TRT's problems in timely reviewing the Red Flag Blotter with
Poston or Coates or receiving Roth's emails about those problems.

. There was also conflicting testimony about whether Kaminski ordered or participated in
the decision to suspend the review of the Red Flag Blotter. According to Poston, Kaminski
decided to suspend the review so that the Breakpoint Project could proceed and told Poston of
this decision during a meeting in Kaminski's office on or about March 15, 2004, after which
Poston ordered Cohen to suspend his review of the Red Flag Blotter. Poston's administrative

14 (...continued)

between NASD examiners and senior MSC personnel on May 18, 2004.

s Enforcement also brought charges against Coates, Poston, Roth, Sanfilippo,

Cohen and Taylor.




10

assistant, Julie Hamilton, testified that Poston and Kaminski held a closed door meeting just
before Poston announced the suspension of the Red Flag Blotter review. Hamilton testified
further that Poston did not possess the authority to make such a decision unilaterally. Poston also
testified that, following Kaminski's decision to suspend the review, Poston regularly updated
Kaminski about the status of the backlog and the compliance department's continued problems.

Kaminski, by comparison, testified that he became aware in April or May 2004 that there
was a backlog of blotters unreviewed by the TRT, but that it was not until July that he learned
that the Red Flag Blotter review had been suspended. Kaminski denied that Poston had told him
in March or April 2004 that it would be necessary to temporarily suspend the Red Flag Blotter
review. Kaminski also denied ordering the suspension.

On December 16, 2008, the Hearing Panel found that Kaminski had violated NASD
Rules 3010(a) and 2110 by failing to reasonably supervise MSC's review of its variable annuity
transactions between approximately March 15, 2004 and May 31, 2004. The Panel determined
that Kaminski should be suspended in all principal capacities for six months and fined $50,000.
The Hearing Panel found Kaminski's testimony that he was unaware of the Red Flag Blotter
suspension until July 2004 not to be credible when viewed against Poston's consistent testimony
that Kaminski ordered the suspension. The Hearing Panel also found that, during Postons’s
tenure at MSC, he consistently sought approval from Kaminski on all significant actions. The
Hearing Panel determined that Kaminski knew by March 2004 that the compliance department
was "in crisis” and that he ordered the compliance department to suspend its review of the Red
Flag Blotter so that it could focus on completing the Breakpoint Project.

Pursuant to NASD Rule 9312,'® the Review Subcommittee of the NASD National
Adjudicatory Council ("NAC") elected to review the Hearing Panel's sanction determination with
respect to Kaminski. The NAC concluded that Kaminski's misconduct was egregious. It held
that Kaminski was involved in MSC's settlement of the 2001 NASD disciplinary action
concerning the firm's failure to properly supervise its variable annuity trading, and that he knew
that MSC had instituted the procedures for reviewing the Red Flag Blotter, in part, as a response
to that disciplinary action. The NAC found that, despite this knowledge, Kaminski failed to
reasonably supervise MSC's review of its variable annuity transactions. The NAC affirmed the
$50,000 fine imposed on Kaminski, but increased the six-month principal suspension to an
~ eighteen-month suspension in all capacities and required that Kaminski requalify before acting in
any capacity requiring qualification.

16 NASD Rule 9312 permits members of the NAC or the Review Subcommittee to
call for the review by the NAC of a Hearing Panel decision.
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HIL

Section 19(e) of the Securities Exchange Act of 1934 provides that, in reviewing a
disciplinary proceeding by a self-regulatory organization ("SRO"), we shall determine whether
the associated person engaged in the conduct found by the SRO, whether the conduct violated the
SRO rules at issue, and whether those rules were applied in a manner consistent with the
purposes of the Exchange Act.”” In conducting our review, we apply a preponderance of the
evidence standard to determine whether the record supports NASD's findings that Kaminski's
conduct violated NASD's Rules.

NASD Rule 3010(a) requires that a member "establish and maintain" a supervisory
system "that is reasonably designed to achieve compliance with applicable securities laws and
regulations, and with [NASD Rules)." In addition to an adequate supervisory system, "[t[he duty
of supervision includes the responsibility to investigate 'red flags’ that suggest that misconduct
may be occurring and to act upon the results of such investigation.""® "Once indications of
irregularity arise, supervisors must respond appropriately."”” "In'large organizations it is

- especially imperative that those in authority exercise particular vigilance when indications of

irregularity reach their attention."® "The standard of 'reasonable' supervision is determined based
on the particular circumstances of each case."*’

Kaminski was an executive vice president who oversaw MSC's operations and
compliance departments, the two departments that provided all of MSC's variable annuity
transaction oversight. Kaminski had participated in the settlement negotiations with NASD in
2001 that resulted in the creation of the Red Flag Blotter, and he admitted below that it was an
important compliance tool. '

We agree with NASD that Kaminski "ignored staffing shortages, failed diligently to
inform senior management of compliance needs, placed individuals from other departments in
compliance positions for which they were not qualified, failed effectively to communicate to
senior management the need to restrict business expansion to that which could be supervised
adequately, and failed to limit the firm's activities when resources were not made available."

17 15U.S.C. § 78s(e).

18 Michael T. Studer, 57 S.E.C. 1011, 1023-24 (2004); see also John B. Busacca, 111,
Exchange Act Rel. No. 63312 (Nov. 12, 2010), 99 SEC Docket 34481, 34498 n.48.

19 La Jolla Capital Corp., 54 S.E.C. 275, 285 (1999).
2 Wedbush Sec., Inc., 48 S.E.C. 963, 967 (1988).

2 John A. Chepak, 54 $.E.C. 502, 513 n.27 (2000) (citing Christopher J. Benz, 52

S.E.C. 1280, 1284 (1997), appeal denied, 168 F.3d 478 (3d Cir. 1988) (Table)).
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Kaminski received numerous red flags from Poston, Coates, and other members of his staff that
MSC's compliance department was having difficulty meeting its responsibilities in the face of

- increased regulatory requirements and the rapid expansion of its business, but he failed to act
decisively to address them. Kaminski knew about the compliance department's staffing problems
as early as 2003 when he directed Poston to prepare a written report to address these problems.
In response to this directive, Poston sent Kaminski detailed memoranda outlining the
department's staffing problems and seeking additional experienced staff and resources. Coates
and Poston met with Kaminski weekly to discuss compliance, operations, and regulatory
concerns, including inadequate staffing. Poston "constantly" provided updates to Kaminski on
the department's status, and Coates spoke to Kaminski several times about inadequate staffing
and other problems with the compliance department.

Kaminski responded with actions that failed to address the urgency of the department's
staffing needs. He suggested that Poston write up another summary of the department's problems
that Kaminski would present to the executive committee. Although Kaminski approved the
hiring of temporary staff in the compliance department to assist with the increasing workload,
when Poston reported to Kaminski that the temporary staff was not sufficiently knowledgeable,
Kaminski suggested that Poston try to obtain other temporary staff, but directed that Poston offer
them lower pay.

Kaminski also had serious doubts about Poston's ability to perform the duties delegated to
him. Kaminski testified that he was alarmed with Poston's performance during 2003 and 2004.
Poff testified that Kaminski once found Poston asleep at his desk. Poff further testified that he
and Kaminski discussed several deadlines Poston had missed and the fact that Poston had been
unresponsive to associated persons who sought compliance assistance. Despite these doubts,
Kaminski failed to follow up and ensure that Poston was properly exercising his delegated
supervisory duties. Rather, he left Poston to his own devices, providing only minimal assistance
and guidance despite Poston warning him repeatedly of the mounting probiems in the compliance
department. Thus, when Kaminski became aware in March 2004 that the TRT had fallen behind
in its review of the Red Flag Blotters, he had already received ample red flags that the
compliance department was in crisis because of regulatory and business pressure.

However, rather than take the steps necessary to address these problems, Kaminski
ordered the TRT to suspend its review of the Red Flag Blotter on or about March 15, 2004. As
noted, MSC created the Red Flag Blotter as a result of settlement negotiations with NASD, in
which Kaminski had participated, to remedy deficiencies in MSC's supervision of variable
annuity transactions. He and others testified below about the importance of the Red Flag Blotter
as a critical compliance tool. It altowed MSC to monitor the suitability of its vartable annuity
sales, a product that comprised a significant portion of MSC business and was viewed as a "risk
area.” The Red Flag Blotter identified questionable 1035 exchanges, permitted the compliance
department to investigate and/or take action on a real time basis, and generally permitted MSC
timely to reverse unsuitable variable annuity transactions without cost to customers. By ordering
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the TRT to suspend its review of the Red Flag Blotter instead of devoting attention and resources
to the compliance department, Kaminski demonstrated a significant failure of supervision.

Kaminski claims that he did not order the TRT to suspend its review of the Red Flag
Blotter in March 2004, and that he did not learn of the suspension until July 2004. However,
Poston testified that he spoke with Kaminski about the advisability of suspending the Red Flag
Blotter review and that Kaminski directed him to suspend the review so that the Breakpoint
Project could proceed. Poston also testified that, following Kaminski's decision to suspend the
review, Poston regularly updated Kaminski about the status of the backlog and the compliance
department's continued problems. The NASD Hearing Panel found Kaminski's testimony "not
credible” that he was unaware of the suspension until well after it had occurred, finding instead
that Kaminski had given the order to suspend the review so that the compliance department could
focus on completing the Breakpoint Project. We give considerable weight and deference to the
credibility findings of an initial fact-finder because such findings are based on hearing the
witnesses' testimony and observing their demeanor.”

Evidence in the record corroborates the Hearing Panel's credibility determination.
Hamilton, Poston's administrative assistant, testified that Kaminski met with Poston just before
Poston announced the suspension decision. She testified further that Poston did not have the
authority to make a unilateral decision to halt the TRT's review of the Red Flag Blotter.
Kaminski testified that Poston had never before made a decision as significant as halting a
trading surveillance program without consulting Kaminski first. Based upon our review of the
record, we see no reason to reject the Hearing Panel’s credibility determinations.

Kaminski contends that when he was finally apprised of the critical nature of the problem,
he "immediately took action . . . to clean up this mess" and "supported [Poston]'s request for
~ additional resources . . . and the hiring of temporary employees.” Kaminski along with Poston
determined that Cohen should resume the Red Flag Blotter review, but Cohen was directed to
ignore the backlog and only review the blotter going forward. Later Kaminski assigned Taylor to
review the 597 variable annuity transactions on the Red Flag Blotter backlog, but Taylor was not
a principal, did not have a Series 24 license, was not an expert in variable annuities, and had
never worked in compliance. Kaminski testified that he was unaware that the firm's procedures
required that the TRT personnel be registered principals with Series 24 licenses or that Taylor
was not a Series 24 principal. Taylor did not understand that he was conducting any type of
suitability review, and he testified that he did not believe he was qualified to conduct such a
review. There was no dispute among the witnesses that Taylor was essentially unsupervised in
his new position. During his review of the backlogged Red Flag Blotters, Taylor began
backdating documents to create the impression that his reviews occurred closer to the transaction
dates. Although Taylor reported to Kaminski, Kaminski testified that he "really did not know
exactly what Mr. Taylor was doing." Kaminski failed to detect Taylor's backdating.

2 Joseph J. Vastano, Jr., 57 S.E.C. 803, 811 (2004); Anthony H. Barkate, 57 S.E.C.
488, 499 (2004).
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Accordingly, we find that Kaminski failed to reasonably supervisé MSC's review of its
variable annuity transactions in violation of NASD Rules 3010 and 2110.

Iv.

Pursuant to Exchange Act Section 19(e)(2), we sustain NASD sanctions unless we find,
giving due regard to the public interest and the protection of investors, that the sanctions are
excessive, oppressive, or impose an unnecessary or inappropriate burden on competition.”
NASD's Sanction Guidelines for failing to supervise provide for a monetary penalty of between
$5,000 and $50,000 and a suspension in all supervisory capacities for up to thirty days. In
egregious cases, the Guidelines suggest "suspending the responsible individual in any or all
capacities for up to two years or barring the responsible individual."® NASD found that
Kaminski's conduct was egregious, and that a suspension of eighteen months in all capacities,
along with a requirement that Kaminski requalify before acting in any capacity requiring
qualification, and a fine of $50,000, was warranted.

Proper supervision is the touchstone to ensuring that broker-dealer operations comply
with the securities laws and NASD rules.?® It is also a critical component to ensuring investor
protection.”’ The Sanction Guidelines applicable to a failure to supervise violation advise
adjudicators to consider the "[n]ature, extent, size and character of the underlying misconduct
Kaminski's failure to adequately supervise the compliance department led to the suspension of
the TRT's review of the Red Flag Blotter for more than two months and to 597 variable annuity
transactions that had triggered one or more red flags not being timely reviewed. The Red Flag
Blotter was one of MSC's most important trade surveillance tools and essential to ensuring that
the firm complied with its suitability obligations under the federal securities laws and NASD's

m28

B 15 U.S.C. § 78s(e)(2). Kaminski does not claim, nor does the record show, that
NASD's action imposed an unnecessary or inappropriate burden on competition.

# We are "not bound by the Guidelines, [but] use them as a benchmark in
conducting our review under Exchange Act Section 19(e)(2)." CMG Inst'l Trading, Inc.,

Exchange Act Rel. No. 59325 (Jan. 30,.2009), 95 SEC Docket 13802, 13814 n.38.
B NASD Sanction Guidelines at 108 (2007).

% See Rita H. Malm, 52 S.E.C. 64, 68 (1994) (holding that the responsibility for
"[a]ssuring proper supervision is a necessary component of broker-dealer operations").

2 © See Robert E. Strong, Exchange Act Rel. No. 57426 (Mar. 4, 2008), 92 SEC

_ Docket 2875, 2894 {noting that NASD's supervisory rules "serve important policy objectives

related to investor protection”).

28 NASD Sanction Guidelines at 108.
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rules. MSC created it as part of a settlement with NASD to address MSC's previous failure to
supervise its variable annuity sales. After Kaminski became aware that the TRT had fallen
behind in its review, he did not take steps to remedy this failure in the firm's procedures but
instead ordered the TRT to suspend its review. Given MSC's disciplinary history, Kaminski's
participation in the 2001 settlement with NASD that created the Red Flag Blotter, and the
importance of the Red Flag Blotter in protecting MSC's customers, we find that Kaminski's
supervisory failure was egregious.

The Sanction Guidelines also call for consideration of "[w]hether respondent ignored ‘red
flag' warnings that should have resulted in additional supervisory scrutiny."” As discussed
above, Kaminski ignored or gave half-hearted responses to wamnings from Poston and Coates
about the compliance department's increasing staffing and resources deficiencies that should have
resulted in additional supervisory scrutiny. He also failed to heed his own doubts and other red
flags about Poston's abilitics as a supervisor. We agree with NASD that, given these numerous
red flags, Kaminski's failure to supervise was reckless.

The Sanction Guidelines further direct adjudicators to consider whether the respondent
attempted to conceal information from NASD or provided inaccurate or misleading testimony or
documentary information to NASD.” At the May 2004 Meeting, Kaminski failed to disclose that
MSC had suspended the Red Flag Blotter review, despite the fact that the meeting was held for
the express purpose of discussing, among other matters, MSC's supervisory practices for its
variable annuity business. Before the meeting, Kaminski directed Poston to ensure that he did
not provide any incriminating information to NASD staff. During the meeting, Kaminski
misrepresented to NASD staff that MSC had implemented a "1035 exchange" surveillance report
when, in fact, this did not occur until the fall of that year. In his January 2005 OTR, Kaminski
again failed to advise NASD staff of the suspension of the Red Flag Blotter review.

Kaminski argues that he was denied a fair hearing because NASD considered his efforts
to conceal his misconduct to be an aggravating factor without giving him sufficient notice or an
opportunity to defend against the claim. NASD, however, did not find that Kaminski violated
NASD rules by misleading staff. It instead considered his misleading conduct in its sanction
determination as allowed by the Guidelines. As we have stated before, an adjudicator may
consider matters that fall outside the underlying rule violation when determining whether the
sanction serves a remedial purpose that will deter future misconduct and improve overall
standards in the securities industry.”’

» Id.

30 Id. at 7 (Principal Consideration 12).

3 See, e.g., J. Stephen Stout, 54 S.E.C. 888, 915 n.64 (2000) (considering
subsequent arbitration scheme when determining sanction in a suitability case); Joseph J.
: (continued...)
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Moreover, Kaminski had notice of and an opportunity to respond to NASD's claim that he
failed to disclose problems with MSC's review of its variable annuity products. For example,
Kaminski testified about the May 2004 Meeting and cross examined other witnesses who
testified about the meeting, including Poston and an NASD examiner. He also had the
opportunity to explain his OTR testimony, which was admitted into evidence at the hearing.*

Kaminiski asserts that NASD did not specifically ask about the Red Flag Blotter review
at the May 2004 Meeting or in the January 2005 OTR. Kaminski maintains that he would have
introduced evidence regarding the parameters of NASD's inquiries and elaborated on his '
responses. However, the May 2004 Meeting and January 2005 OTR did not take place in a
vacuum, but rather in the context of NASD examinations and investigations of a firm that had
demonstrated serious failures with respect to its supervision of variable annuity transactions. The
Red Flag Blotter review, which MSC implemented as part of a settlement with NASD to remedy
these deficiencies, had been suspended for more than two-months. Kaminski does not dispute
that he failed to inform NASD of this fact at either the May 2004 Meeting or the January 2005
OTR. Under these circumstances, we agree with NASD that Kaminski's failure to inform NASD
of the halt in the review of the Red Flag Blotters was an aggravating factor.

Kaminski maintains that the sanctions imposed on him are "disproportionally severe,"
noting that NASD has "previously imposed lower fines and far shorter suspensions for more
serious misconduct." Kaminski also points out that the NAC reduced the bar that the Hearing
Panel imposed on Cohen and Sanfilippo to an eighteen-month suspension in all capacities and a
requirement that they requalify before acting in any capacity requiring qualification (the same
suspension that NASD imposed on Kaminski) - despite the fact that they had been found
responsible for falsifying books and records and misrepresenting compliance efforts. However,
the NAC reduced the sanctions because it found, contrary to the Hearing Panel's findings, that
although Cohen and Sanfilippo were registered principals, they were "fairly low in the
compliance department chain of command” and were "not part of the firm's management
structure,” nor did they contribute to "establishing the gamesmanship culture at MSC." In any
event, we consistently have held that the appropriateness of the sanctions imposed depends on
the facts and circumstances of the particular case and cannot be determined precisely by

3 (...continued) , _
Barbato, 53 S.E.C. 1259, 1282 (1999) (considering respondent's conduct in contacting witnesses
in its sanction analysis of a fraud charge).

% Kaminski argues that FINRA did not include the January 2005 OTR transcript
among its proposed exhibits. However, his co-respondent, Sanfilippo, included the transcript
among the proposed exhibits that he offered before the hearing, and the Hearing Officer admitted
the transcript into the record during the hearing.
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comparison with action taken in other cases.”> Accordingly, we reject Kaminski's contention that
the sanctions are disproportionately severe. -

Kaminski further asserts that the sanction is "punitive" because suspending him in all
capacities is not sufficiently tailored to his alleged misconduct, which involved only supervisory -
violations. Kaminski contends the appropriate sanction in these circumstances is a supervisory
suspension. We disagree. Kaminski's disregard of his supervisory responsibilities led to a
breakdown in the firm's compliance system and to what NASD accurately described as a "lax
regulatory culture." Given Kaminski's lack of understanding of his obligations as a securities
professional and his continued employment in the sccurities industry, a suspension of eighteen
months in all capacities will have the remedial effect of protecting the investing public from
harm by impressing upon Kaminski and others the importance of complying with the federal

securities laws and NASD rules.**

‘Kaminski points to several facts that he argues are mitigating and to which he asserts
NASD gave insufficient consideration. Kaminski maintains that his "distinguished history" and
"unblemished record in the industry" over his thirty-year career should be seen as a mitigating
counterpoint to this singular "blemish" on his career. We have repeatedly stated that a "lack of

disciplinary history is not a mitigating factor for purposes of sanctions because an associated

person should not be rewarded for acting in accordance with his duties as a securitics
professmnal "3 Kaminski's argues that his "unilateral” and "swift" actions upon discovering the

3 See, e.g., John M.E. Saad, Exchange Act Rel. No. 62178 (May 26, 2010), 98 SEC
Docket 28591, 28600, appeal filed, No. 10-1195 (D.C. Cir. July 23, 2010); Scott Epstein,
Exchange Act Rel. No. 59329 (Jan. 30, 2009), 95 SEC Docket 13833, 13865 n.75, appeal filed,
No. 09-1550 (3rd Cir. Feb. 24, 2009); John R. D'Alessio, 56 S.E.C. 396, 427 (2003); Robert A.
Amato, 51 S.E.C. 316, 321 n.25 (1993); see also Butz v. Glover Livestock Comm'n Co., Inc., 411
U.S. 182, 187 (1973) (holding that "[t]he employment of a sanction within the authority of an
admihistrative agency is . . . not rendered invalid in a particular case because it is more severe
than sanctions imposed in other cases"); Geiger v. SEC, 363 F.3d 481, 488 (D.C. Cir. 2004)
(holding that, because the "Commission is not obligated to make its sanctions uniform,” court
would not compare sanction imposed in case to those imposed in previous cases).

M We find no merit in Kaminski's claim that the NAC erred in imposing sanctions

that exceeded those sought by NASD Enforcement. We have repeatedly held that the NAC
reviews the Hearing Panel's decision de novo and has broad discretion to modify the Hearing
Panel's decisions and sanctions. See, e.g., Kevin M. Glodek, Exchange Act Rel. No. 60937 (Nov.
4, 2009), 97 SEC Docket 22027, 22035 n.17 (citing Phillippe N. Keyes, Exchange Act Rel. No.
54723 (Nov. 8, 2006), 89 SEC Docket 792, 800), aff'd, 2011 WL 1086638 (2d Cir. 2011);
FINRA Rules 9348 & 9349.

3% Epstein, 95 SEC Docket at 13865 (quoting Keyes, 89 SEC Docket at 801 n.20);
(continued...)
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suspension of the Red Flag Blotter review are mitigating. However, as discussed above,
Kaminski repeatedly failed to address the growing problems with the Red Flag Blotter review
and the compliance department.

We find no merit to Kaminski's claim that the NASD's fatlure to find that his supervisory
failures caused customer harm was not a mitigating factor.’® As several witnesses testified, the
TRT's review of the Red Flag Blotter was a critical tool for monitoring the firm's sales of variable
annuity products. Kaminski's supervisory failure resulted in the TRT not reviewing 597 variable
annuity transactions in the Red Flag Blotter in a timely manner. As NASD found, the result of
Kaminski's failure to supervise could have been devastating to the firm or its customers.

Accordingly, we find that a suspension of eighteen months in all capacities, along with a
requirement that Kaminski requalify before acting in any capacity requiring qualification, and a
fine of $50,000 achieves the goals of being remedial and deterring future violations, without
being excessive or oppressive. '

An appropriaté order will issue.”’

By the Commission (Commissioners AGUILAR and PAREDES); Chairman SCHAPIRO

and Commissioner WALTER not participating.

Elizabeth M. Murphy
Secretary

3 (...continued)

see also Rooms v. SEC, 444 F.3d 1208, 1214 (10th Cir. 2006) (holding that lack of disciplinary
history not a mitigating factor); Robert J. Prager, 58 S.E.C. 634, 66667 (2005) (finding no
mitigation in respondent's "otherwise ‘pristine’ disciplinary record"); Ernest A. Cipriani, 51
S.E.C. 1004, 1007 & n.15 (1995) (rejecting respondent's "otherwise spotless" disciplinary record
as a mitigating factor for purposes of sanctions).

% See PAZ Sec. Inc., Exchange Act Rel. No. 57656 (April 11, 2008), 93 SEC
Docket 5122, 5129 n.18 (holding that applicants' failures to comply with NASD rule "are not
mitigated because those failures did not, in themselves, produce a monetary benefit to Applicants
or result in injury to the investing public"), petition denied, 566 F.3d 1172 (D.C. Cir. 2009);
Coastline Fin., Inc., 54 S.E.C. 388, 396 (1999) (rejecting absence of customer harm as a
mitigating factor for sanctions).

3 We have considered all of the arguments advanced by the partics. We have
rejected or sustained those arguments to the extent that they are inconsistent or in accord with the -
views expressed in this opinion.
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SECURITIES EXCHANGE ACT OF 1934
Rel. No. 65347 / september 16, 2011

Admin. Proc. File No. 3-14054

In the Matter of the Application of

DENNIS S. KAMINSKI
c/o Peter J. Anderson, Esq.
Sutherland, Asbill & Brennan LLP.
999 Peachtree Street, NE
Atlanta, Georgia 30309-3996

For Review of Disciplinary Action Taken by

NASD

ORDER SUSTAINING DISCIPLINARY ACTION TAKEN BY NASD
On the basis of the Commission’)s opinion issued this day, it is

ORDERED that the disciplinary action taken, and costs imposed, by NASD against
Dennis S. Kaminski be, and they hereby are, sustained.

By the Commission.

Ehzab eth M. Murphy
Secretary
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; : UNITED STATES OF AMERICA
. Before The

SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 65348 / September 16, 2011

ADMINISTRATIVE PROCEEDING |
File No. 3-13828

In the Matter of ORDER TERMINATING
ADMINISTRATIVE PROCEEDINGS
Comverse Technology, Inc., PURSUANT TO SECTION 12(j) OF THE

SECURITIES EXCHANGE ACT OF 1934
Respondent. : ‘

It is hereby ORDERED that this administrative proceeding is terminated and that final

. judgment shall enter without the imposition of a remedy pursuant to Section 12(j) of the

Securities Exchange Act of 1934.

By the Commission.

Elizabeth M. Murphy
Secretary
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l UNITED STATES OF AMERICA
Before the
SECURITIES AND EXCHANGE COMMISSION

INVESTMENT ADVISERS ACT OF 1940
- Release No. 3279 / September 16,2011

ADMINISTRATIVE PROCEEDING
File No. 3-14552

In the Matter of ' :
ORDER INSTITUTING ADMINISTRATIVE
VINAYAK S. GOWRISH, PROCEEDINGS PURSUANT TO SECTION
- 203(f) OF THE INVESTMENT ADVISERS
Respondent. ACT OF 1940 AND NOTICE OF HEARING

. ' ' L
The Securities and Exchange Commission (“Commission™) deems it appropriate and in the
public interest that public administrative proceedings be, and hereby are, instituted pursuant to

Section 203(f) of the Investment Advisers Act of 1940 (“Advisers Act”) against Vinayak S.
* Gowrish (“Gowrish or Respondent™). -

IL
After an investigation, the Division of Enforcement alleges that:

A. RESPONDENT

L. Gowrish, 33 years old, is a resident of San Mateo, California. During the
relevant period, Gowrish was an associate at TPG Capital, L.P. (“TPG”), which at the time was an
unregistered investment adviser.
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B. ENTRY OF THE INJUNCTION

2. On July 15, 2011, a final judgment was entered against Respondent,

| permanently enjoining him from future violations of Section 10(b) of the Exchange Act and Rule

10b-5 thereunder in the civil action entitled Securities and Exchange Commission v. Vinayak S.
Gowrish, Civil Action Number 09-05883(SI), in the United States District Court for the Northern
District of California.

3. The Commission’s complaint alleged that, from at least December 2006
through May 2007, Gowrish, in breach of a duty owed to his employer, misappropriated material
nonpublic information from his employer in connection with TPG’s negotiations to acquire Sabre
Holdings Corp. (“Sabre™), TXU Corp. (“TXU”), and Alliance Data Systems Corp. (“ADS™). The
complaint further alleged that Gowrish tipped the confidential acquisition information to his long-
time friend, Adnan Zaman. Zaman, in turn, tipped the information to their two friends, Pascal S.
Vaghar and Sameer N. Khoury. On the basis of the information provided by Gowrish through
Zaman, Vaghar and Khoury then traded Sabre, TXU, and ADS securities, realizing approximately
$375,000 in illicit profits. The Commission’s complaint alleged that, in exchange for the
confidential information, Vaghar provided cash kickbacks to both Gowrish and Zaman. On
February 3, 2011, a federal jury found that Gowrish violated Section 10(b) of the Exchange Act
and Rule 10b-5 thereunder.

III.

In view of the allegations made by the Division of Enforcement, the Commission deems it
necessary and appropriate in the public interest that public administrative proceedings be instituted
to determine:

A Whether the allegations set forth in Section IT hereof are true and, in connection
therewith, to afford Respondent an opportunity to establish any defenses to such allegations; and

B. What, if any, remedial action is appropriate in the public interest against Respondent -
pursuant to Section 203(f) of the Advisers Act.

Iv.

IT IS ORDERED that a public hearing for the purpose of taking evidence on the questions
set forth in Section I hereof shall be convened at a time and place to be fixed, and before an
Administrative Law Judge to be designated by further order as provided by Rule 1 10 of the
Commission’s Rules of Practice, 17 C.FR. § 201.110. '

IT IS FURTHER ORDERED that Respondent shall file an Answer to the allegations
contained in this Order within twenty (20) days after service of this Order, as provided by Rule 220

" of the Commission’s Rules of Practice, 17 C.F.R. § 201.220.
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i If Respondent fails to file the directed answer, or fails to appear at a hearing after being duly
notified, the Respondent may be deemed in default and the proceedings may be determined against
him upon consideration of this Order, the allegations of which may be deemed to be true as )
provided by Rules 155(a), 220(f), 221(£) and 310 of the Commission’s Rules of Practice, 17 C.F.R.
§§ 201.155(a), 201.220(f), 201.221(f) and 201.310. .

This Order shall be served forthwith upon Respondent personally or by certified mail.

IT IS FURTHER ORDERED that the Administrative Law Judge shall issue an initial
decision no later than 210 days from the date of service of this Order, pursuant to Rule 360(a)(2) of
the Commission’s Rules of Practice.

In the absence of an appropriate waiver, no officer or employee of the Commission engaged
in the performance of investigative or prosecuting functions in this or any factually related
proceeding will be permitted to participate or advise in the decision of this matter, except as witness
or counsel in proceedings held pursuant to notice. Since this proceedmg is not “rule making” within
the meaning of Section 551 of the Administrative Procedure Act, it is not deemed subject to the
provisions of Section 553 delaying the effective date of any final Commission action.

By the Commission.

Elizabeth M. Murphy
Secretary

| | | e altids -




SECURITIES AND EXCHANGE COMMISSION

17 CFR Part 230

[Release No. 34-65355; File No. §7-38-11}

RIN - [3235-AL04]

Prohibition against Conflicts of Interest in Certain Sépuritiza_tions

AGENCY: Securities and Exchange Commission.

ACTION: Proposed rule.

SuMMARY: The Securities and Exchange Commission (“Commisslion”) is proposing for
comment a new rule under the Securities Ac_t of 1933 (“Securities Act™) to implement the
prohibition under Section 621 of the Dodd-Frank Wall Street Reform and Consumer Protection
Act of 2010 (“Dodd-Frank Act”) on material conflicts of interest in connection with certain
securitizations. Proposed Rule 1278 under the Secﬁrities Act would prohibit certain persons
who create and distribute an asset-backed security, including a synthetic asset-backed security,
from engaging in transactions, within one year after the date of the first closing of the sale of the
assel-backed security, that would involve or result in a material conflict of interest with respect
1o any investor in the asset-backed security. The proposed rule also would provide exceptions
from this prohibition for certain risk-mitigating hedging activities, liquidity commitments, and
bona fide market-making.

DATES: Comments should be received on or before December 19, 2011.

ADDRESSES: Comments may be submitted by any of the following methods:

Electronic Comments:

e Use the Commission’s Internet comment form

(http://www.sec.gov/rules/proposed.shtiml); or
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. e Send an e-mail to rule-comments@sec.gov. Please include File Number S7-38-11 on the
subject line; or

» Use the Federal eRulemaking Portal (hitp://www.regulations.gov). Follow the

instructions for submitting comments.

Paper Comments:

s Send paper comments in triplicate to Elizabeth M. Murph'y, Secretary, Securities and
Exchange Commission, 100 F Street, NE, Washington, DC 20549.
All submissions should refer to File Number $7-38-11. This file number should be included on
the subject line if e-mail is used. To help us process and review your comments more efficiently,
please use only one method. The Commission will post all comments on the Commission’s

website (http://www.sec.gov/rules/proposed.shtml). Comments are also available for website

. viewing and printing in the Commission’s Public Refer;ence Room, 100 F Street, NE,
Washington, DC 20549, on official business days between the hours of 10:00 a.m. and 3:00 p.m.
All comments received will be posted without change; we do not edit personal identifying
information from submissions. You shoutd submit only information that you wish to make
available publicly.
FOR FURTHER INFORMATION CONTACT: Elizabeth Sandoe, Senior Special Counsei, David
Bloom, Branch Chief, Anthony Kelly, Special Counsel, Barry O’Connell, Attorney Advisor,
Office of Trading Practices and Processing and Jack I. Habert, Attorney Fellow, Division of
Trading and Markéts, at (202) 551-5720, and David Beaning, Special Counsel and Katherine
Hsu, Chief, Office of Structured Finance, Division of Corporation Finance, at (202) 551-3850, at

the Securities and Exchange Commission, 100 F Street, NE, Washington, DC 20549.




SUPPLEMENTARY INFORMATION: The Commission is requesting public comment on proposed
Rule 127B under the Securities Act.

I. Introduction

Section 621 of the Dodd-Frank Act édds new Section 27B to the Securities Act.' This
new Sect.ion of the Securities Act prohibits an underwriter, placenlent agent, initial purchaser, or
.sponsor, or any affiliate or subsidiary of any such entity (collectively “securitization
participants™), of an asset-backed security (“ABS”), including a synthetic ABS, from engaging in
a transaction that would involve or result in certain material conflicts of interest.” The
prohibition under Securities Act Section 27B applies to both registered and unregistered
offerings of ABS. This prohibition applies during the period ending on the date that is one year
after the date of the first closing of the sale of the ABS. Section 27B provides exceptions from
the prohibition described above for certain risk-mitigating hedging activities, liquidity

commitments and bona fide market-making.*

! Dodd-Frank Wall Street Reform and Consumer Protection Act, Pub. L. 111-203, § 621, 124 Stat. 1376, 1632
(2010).

% Section 27B(a) of the Securities Act states that an “underwriter, placement agent, initial purchaser, or sponsor, or
any affiliate or subsidiary of any such entity, of an asset-backed security (as such term is defined in section 3 of the
Securities Exchange Act of 1934 (13 U.S.C. 78¢), which for the purposes of this section shall include a synthetic
asset-backed security), shall not, at any time for a period ending on the date that is one year after the date of the first
closing of the sale of the asset-backed security, engage in any transaction that would involve or result in any
material conflict of interest with respect to any investor in a transaction arising out of such activity.” 153 U.S.C. 77z~
2a(a).

? See infra Section [TTA(D).

* Section 27B(c) of the Securities Act excepts the following activity from the prohibition under Section 27B(a) of
the Securities Act: “(1) risk-mitigating hedging activities in connection with positions or holdings arising out of the
underwriting, placement, initial purchase, or sponsorship of an asset-backed security, provided that such activities
are designed to reduce the specific risks to the underwriter, placement agent, initial purchaser, or sponsor associated
with positions or holdings arising out of such underwriting, placement, initial purchase, or sponsorship; or (2)
purchases ot sales of assct-backed securities made pursuant to and consistent with- (A) commitments of the
underwriter, placement agent, initial purchaser, or sponsor, or any affiliate or subsidiary of any such entity, to
provide liguidity for the asset-backed security, or (B) bona fide market-making in the asset-backed security.”

{5 U.S.C. 77z-2a(c).

(8]




Section 27B of the Securities Act further requires the Commission to 1ssue rules for the

purpose of rimplementing the new Section’s prohibition.5 To meet this statutory requirement, we
are proposing new Rule 127B under the Sec.urities Act to make it unlawful for a securitization
participant to engage in any transaction that would involve or result in any material conflict of
interest between the securitization participant and any investor in an ABS that the securitization
participant created or sold at any time for a period ending on the date that is one year after the
date of the first closing of the sale of the ABS.® Consistent with Securities Act Section 27B(c),
the proposed rule excepts from the prohibition certain risk-mitigating hedging activities, liquidity
commitments, and bona fide market-making. We discuss proposed Rule 127B in more detail
below and offer a number of examples of how the proposed rule would apply to particular fact
patterns. We also seek commenter input regarding whether information barriers or disclosure
would be relevant and appropriate in managing and mitigating conflicts of interest or permitting
certain transactions that might otherwise be prohibited by the proposed rule.

In crafting our proposed rule, we have primarily incorporated the text of Section 27B of
the Securities Act. This release also sets forth below certain proposed clarifying interpretations

of that text and a number of questions for public comment, all of which take into account

5 Section 27B(b) of the Securities Act. 15 U.S.C. 77z-2a(b).

§ We note that Section 27B(a) is not effective until the adoption of final rules issued by the Commission. Section
621(b) of the Dodd-Frank Act states that “Section 27B of the Securities Act of 1933 . .. shall take effect on the
effective date of final rules issued by the Commission under section (b} of such section 27B .. . The proposed
interpretations and related examples discussed in this proposing release therefore will have no force or effect except
to the extent they are incorporated into any final Commission release adopting rules under Section 27B. .
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comments we have received to date regarding the implementation of Section 621 of the Dodd-
Frank Act.

IL. Background

A. Securitization

Securitization is a mechanism for pooling certain financial assets that have payment
streams and credit exposures associated with them and effectively converting the pool into a new
financial instrument — an ABS - that is “backed” by the pool of assets and offered and sold to
investors. More specifically, a financial institution or other entity, commonly known as a
sponsor, first originates or acquires a pool of financial assets, such as mortgage loans, credit card
receivables, auto loans or student loans. The sponsor then sells the financial assets, directly or
through an affiliate, to a special purpose entity (“SPE”). The SPE issues the securities supported
or “backed” by the financial assets. These securities are sold to investors in either a public
offering subject to an effective registration statement filed with the Commission or an offering
exempt from registration. As described by the Commission:

Securitization generally is a financing technique in which financial assets, in many cases

itliquid, are pooled and converted into instruments that are offered and sold in the capital

markets as securities. This financing technique makes it easier for lenders to exchange

payment streams coming from the loans [or other pooled assets| for cash so that they can

make additional loans or credit available to a wide range of borrowers and companies seeking

financing. Some of the types of assets thatare financed today through securitization include

residential and commercial mortgages, agricultural equipment leases, automobile loans and
leases, student loans and credit card receivables.

7 As of August 24, 2011, the Commission had received eight comment letters addressing new Section 27B of the
Securities Act. All the comment letters regarding new Section 27B of the Securities Act are available on the
Commission’s website at http://www.sec.govfcomments/df—title»vi/conﬂicts-of—interest/conﬂicts-of-imerest.shtml.

8 Asset-Backed Securities, Release No. 33-9117 (Apr. 7,2010), 75 FR 23328, 23329 (May 3, 2010} (“Release 33-
9117”).




As a result of the securitization, the credit and other risks associated with the pooled assets is
transferred away from the sponsor’s balance sheet to investors in the ABS”?

ABS investors are generally interested in the experience of the collateral manager and the
“quality of the underlying assets, the standards for their servicing, the timing and receipt of cash
flows from those assets and the structure for distribution of those cash flows.”® With respect to
the structure for cash flow distributions, some ABS transactions are structured to provide cash
flow distribution through “pass-through certificates representing a pro rata share of the cash
flows from the underlying asset pool™.!" Other ABS transactions offer a range of risk exposures
and yields to investors. This is accomplished through the SPE issuing different classes of
securities, commonly referred to as tranches.'” Transaction agreements typically specify the
structure of an ABS transaction and detail how cash flows generated by the asset pool will be
divided among tranches. This division of cash flows is often referred to as the “flow of funds” or

“waterfall ">

® One type of ABS is a collateralized debt obligation (“CDO”). In a CDO structure, a sponsor may sell to an SPE
an asset pool that holds fixed income products, such as loans, mortgage-backed securities or corporate bonds. The
SPE then issues debt securities collateralized or “backed” by this asset pool.

10 Asset-Backed Securities, Release No. 33-8518 (Dec. 22, 2004), 70 FR 1506, 1511 (Jan. 7, 2005) (“Release 33-
8518”).

g

2 1d. (“ABS transactions often invoive multiple classes of securities, or tranches, with complex formulas for the
calculation and distribution of the cash flows. In addition to creating internal credit enhancement or support for
more senior classes, these structures allow the cash flows from the asset pool to be packaged into securities designed
to provide returns with specific risk and timing characteristics.™).

B 1d. (“The fiow of funds specifies the allocation and order of cash flows, including interest, principal and other
payments on the various classes of securities, as well as any fees and expenses, such as servicing fees, trustee fees or
amounts to maintain credit enhancement or other support.”).




The securitization process developed in the 1970s and subsequently has experienced

significant growth and evolved dramatically.'* With this evolution, the investor base has
broadened and the ABS themselves have become more complex. There are, for example, now
synthetic ABS in which investors in securities issued by SPEs acquire credit exposure to a
portfolio of fixed income assets without the SPE owning these assets. Rather, the investors gain
this exposure because the SPE has entered into derivativés"transactions, such as credit defauit
swaps (“CDS”) that reference particular assets.”” The counterparty to the CDS may be the
sponsor who originated or selected the underlying portfolio. The SPE, as seller of protection
under the CDS, is in effect long the credit exposure on those assets as if it had purchased them.
For example, a bank that maintains fixed income assets on its balance sheet may protect
itself against default of those assets by purchasing a CDS from the SPE that references the same
or similar types of assets. In other cases, a person may desire to purchase CDS protection even
though such person does not own the reference assets underlying the CDS sold by the SPE. In
both of the above cases, the SPE, as seller of the CDS protection, takes on the risk of default on
the reference assets underlying the CDS (and the consequent obligation to make a payment to the
CDS counterparty as a result of such default) in exchange for ongoing payments from the
purchaser of the CDS protection. In addition, in both scenarios any payments the SPE is
required to make under the CDS will be funded from amounts received by the SPE from the

investors in the ABS issued by the SPE. Thus, the proceeds of the SPE’s issuance of securities

1 See, c.g., SYLVAIN RAYNES & ANN RUTLEDGE, THE ANALYSIS OF STRUCTURED SECURITIES: PRECISE RISK
MEASUREMENT AND CAPITAL ALLOCATION 3 (2003); see also Release No. 33-9117, 75 FR at 23330, {“{a]t the end
of 2007, there were . . . nearly $2.5 trillion of asset-backed securities outstanding”). Securities Industry and
Financial Markets Association, Global CDO Issuance — Quarterly Data from 2000 to Q1 2011 (updated 4/1/11},
available at http-//www_sifma.org/research/statistics.aspx (reporting a doubling in the volume of synthetic CDO
issuances between 2005 and 2007). In recent years, the market for securitization has declined. See, e.g., David
Adler, A Flat Dow for [0 Years? Why it Could Happen, BARRONS (Dec. 28, 2009).

1% The protection sold by the SPE under a CDS may refercnce a portfolio of assets, a single asset, or an index.




typically are not used to purchase loans, receivables or other investment assets, but instead are

typically used to purchase highly creditworthy collateral'® to suppox;t (i) the SPE’s contingent
obligation to pay the purchaser of the CDS in thé event of oné or more defaults with respect to
the reference assets underlying the CDS (the synthetic reference pool of assets), and (ii) to the
extent not used for payments to the CDS purchaser, the SPE’s oblé_gations to investors in the
SPE’s issued securities.!” The SPE makes payments to investors based on cash flows and
préceeds from the CDS and the collateral pool.

Therefore, in both the non-synthetic ABS and the synthetic ABS, the SPE and the
investors in the SPE have an ongoing long exposure to each instrument in a reference pool of
assets — ie., assets held directly by the SPE, in the case of a non-synthetic transaction, or assets
referenced in a CDS under which the SPE has sold protection to a counterparty, in the case of a
synthetic transaction. The transactions differ, however, in that the synthetic transaction
inherently involves a party — the counterparty to the CDS — that has purchased CDS protection
on the same reference pool of assets and thus has an ongoing short exposure to those assets.
This purchaser of CDS protection may be a securitization participant (such as the bank
sponsoring the synthetic ABS). In these cases — and considering the CDS in isolation — the
securitization participant would be taking an investment position that is directionally opposite to

that taken by the investors in the synthetic ABS, as is generally the case in any transaction

' The term “collateral,” when used in connection with a synthetic ABS, has a different meaning than the term
“collateral” in a non-synthetic ABS. In a non-synthetic ABS the collateral is the pool of underlying assets (e.g., a
pool of student loans). In a synthetic ABS, the collateral is often U.S. Treasury securities or other securities used as
credit support for the SPE’s potential payment obligations under a CDS that references an underlying asset pool.

17 The assets or types of assets on which the SPE will sell protection would typically be disclosed to investors
upfront and they would invest in the SPE’s securities based on the anticipated risk of default on those assets and
income received by the SPE from selling protection via CDS that reference those assets. The SPE would in effect
have a synthetic reference pool of assets created by the SPE’s long exposure to the assets undertying the CDS that it
sold.




. through which a buyer is able to acquire and a seller is able to dispose of a particular financial

exposure in pursuit of their respective investment objectives. If the referenced assets default, the
securitization participant receives a payment from the SPE pursuant to the CDS and the investors
in the SPE ultimately suffer a loss on their investment.'® If the referenced assets do not default,
the investors would have benefited from payments from the CDS counterparty while the SPE
would not have any payment obligations to the CDS counterparty.

Request for Comments Regarding the Description of the Securitization Process

1. Are there any other key features of the securitization process that need to be
highlighted in considering the scope of Securities Act Section 27B? If so,
which features, and why?

2. We seek commenter input regarding the reasons why market participants enter

. into synthetic ABS transactions instead of non-synthetic ABS transactions.
What relative economic or other benefits do synthetic ABS transactions offer to
investors and securitization participants? Under what circumstances are such
transactions more or less beneficial for each type of market participant? What
economic, market or other considerations affect the determination by investors
and securitization participants to enter into such transactions?

3. We ask that commenters estimate the volume of synthetic ABS transactions on
an annual basis in terms of size and dollar value over the last ten years and to
supplement those estimates with data where possible. We would also appreciate
comparative estimates of synthetic and non-synthetic ABS transaction volume

during this same period.

an offsetting CDS transaction, or otherwise ~ such that in terms of its overal] risk profile the securitization

. ' As further discussed below, the securitization participant’s short exposure may itself be hedged — by entering into
participant does not retain exposures directionally opposite fo those taken by investors in the synthetic ABS.




We ask that commenters describe the impact on the market, and in particular on
investors, if securitization participants refrained from structuring and selling any
particular types of synthetic ABS. Please include a discussion of all advantages
and disadvantages as well as any effects on investor protection, liquidity, capital
formation, the maintenance of fair, orderly and efficient markets and the
availability of credit to borrowers.

Do synthetic ABS transactions involving other synthetic ABS, CDOs of CDOs
or other transactions involving multiple layers of ABS exposures raise
additional or heightened conflict of interest concerns? If so, why and how
should these factors be reflected in our proposed rule?

What are the key features of the securitization process that bear on the existence
or significance of conflicts of interest between participants in that process and
investors in the ABS? How has the securitization process changed in recent
years, and how have those changes exacerbated or mitigated any potential
conilicts of interest? Are the potential conflicts of interest in this process
different in kind, degree or with respect to transparency than the conflicts that
may arise in connection with creating and offering other credit products, such as
corporate debt?

Are certain types of ABS more susceptible to conflicts of interest? Are certain
parties in the securitization process more likely to have a conflict of interest
with investors than others? Are there transactions inherent in the structure of a
synthetic ABS that raise special or heightened conflict of interest concerns

relative to other ABS transactions or otherwise?
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8. Are the conflicts of interest that may arise during the securitization process
different in kind or degree than those that may arise after the securitization
process? How should the Commission interpret issues related to pre- and post-
offering conflicts of interest for purposes of Securities Act Section 27B7

9. We request commenters’ views concerning conﬂjcts that may arise from the
multi-tranche structure, including wheré securifization participants retain part or

all of a particular tranche."”

B. Initial Comments Received Regarding the Implementation of Section 27B

Shortly after the passage of the Dodd-Frank Act, the Commission provided the public
with the opportunity to express views on the various Dodd-Frank Act provisions that the
Commission is required to implement, including Section 27B of the Securities Act, as added by
Section 621 of the Dodd-Frank Act.’® As noted above, we received eight initial comment letters
regarding our implementation of Section 27B. One letter was written by the sponsors of Section
621 of the Dodd-Frank Act, who urged the Commission and other federal financial regulators,
among other things, to “fuIl_y and faithfully” implement the Dodd-Frank Act, including Section

27B of the Securities Act.?' This letter noted that a central purpose of Securities Act Section

1 We note that other provisions of the Dodd-Frank Act seek to align the interests of ABS investors with securitizers.
See, e.g., Section 941 of the Dodd-Frank Act. The proposed rule is not intended to prohibit risk retention as
required by Section 941. See Credit Risk Retention, Release No. 34-64148 (March 30, 2011), 76 FR 24090 (April
29, 2011) (Commission proposing rules jointly with the Office of the Comptroller of the Currency, Treasury, the
Board of Governors of the Federal Reserve System, the Federal Deposit Insurance Corporation, the Federal Housing
Finance Agency and the Department of Housing and Urban Development to implement the credit risk retention
requirements of section 15G of the Securities Exchange Act of 1934 (15. U.S.C. § 780-11), as added by Section 941
of the Dodd-Frank Act) (*Release 34-641487).

* public Comments on SEC Regulatory Initiatives under the Dodd-Frank Act, available at

" htp://sec.eov/spotlight/regreformeomments.shim].

2 Letter from Senators Jeffrey Merkiey and Carl Levin to Commission Chairman Mary Schapiro, et al. (Aug. 3,
2010) (“Merkley-Levin Letter”) at p. 1, available at http://www.sec.gov/comments/df-title-vi/conflicts-of-
interest/conflictsofintcrest-2.pdf.
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278 1s to prohibit “firms from packaging and selling asset-backed securities to their clients and

then engaging in transactions that create conflicts of interest between them and their clients.”**
Further, it noted that a Permanent Subcommittee on Investigations hearing that addressed issues
related to The Goldman Sachs Group, Inc. “highlighted a blatant example of this practice: the
firm assembled asset-backed securities, sold those securities to clifnts, bet against them, and then

2 These commenters included in their letter excerpts from the

profited from the failures.
Congressional Record providing further background as to the purpose of Section 621, including
the following statement: “[t]he intent of section 621 is to prohibit underwriters, sponsors and
others who assemble asset-backed securities, from packaging and selling those securities and
profiting from the securities’ failures.”**

Other commenters were industry associations and representatives of market participants
who expressed their views on the implementation of Section 27B both in general and in the
context of specific situations, and who highlighted their concerns about an overly broad
application of Securities Act Section 27B. For example, one comment letter supported the
prohibition on material conflicts of interest but also urged that certain activities should not be

prohibited regardless of whether they result in potential or actual conflicts of interest.”” Two

other commenters cautioned against a broad interpretation of the term “material conflicts of

21d. atp. 5.

23 Id,

* Id, (citing 156 Cong. Rec. $5899 (daily ed. July 15, 2010) (statement of Sen. Carl Levin)).

¥ Letter from the Securities Industry and Financial Markets Association (Dec. 10, 2010) (“SIFMA Letter”) at pp. 4
and 12 (SIFMA “generally support[s] the prohibition of material conflicts of interest” but “enumerates certain

natural and expected conflicts which may arise in ABS transactions but do not constitute the type of ‘material
conflicts’ intended to be regulated by Section 6217).
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interest” for purposes of Section 27B of the Secunities Act.”® These commenters noted, for
example, that the relationship between sccuritization participants, on the one hand, and investors,
on the other hand, can in certain respects be viewed as fundamentally conflicted in the simple
sense that a buyer and sellér of assets always have opposing interests, as to price, asset quality
and other terms and conditions.”’” These commenters asserted tha(_‘Section 27B was not intended
to eliminate this type of conflict. A

Commenters suggested different tests for assessing whether a transaction involves or
results in a material conflict of interest prohibited by Section 27B. One commenter suggested
that a transaction or activity should not be prohibited under Section 27B 1f “(1) such transaction
or activity represents an overall alignment of risk to the ABS or underlying assets similar to that
borne by investors of the ABS, (ii) such transaction or activity is unrelated to the [securitization
participant’s] role in the specific ABS, (iii) disclosure of the transaction or activity of the
[securitization participant] adequately mitigates the risk posed by the potential or actual conflict
with respect to any investors in the ABS or (iv) another regulatory regime applies with respect to
the potential‘or actual conflict of interest.”*
Another commenter asserted the proposal should prohibit: “(a) ABS transactions in

which the adverse performance of the pool assets would directly benefit an identified party or

sponsor (or any affiliate of any such entity) of the applicable ABS transaction; (b) ABS

26 | etters from the American Securitization Forum {Oct. 21, 2010) (“ASF Letter”) at p. 3 and the Commitiee on
Federal Regulation of Securities and the Committee on Securitization and Structured Finance of the Section of
Business Law of the American Bar Association (Oct. 29, 2010) (“ABA Letter”) at p. 2.

7 ABA Letter at p. 3 (“The relationship between an ABS sponsor and ABS investors is inherently conflicted, in that
the ABS sponsor is seeking funding and the ABS investors are providing that funding on negotiated terms. Pool

selection may also involve conflicts . . . We believe that conflicts of this type, relating to the terms and nature of the
security, exist in any ABS transaction and cannot be eliminated.”).

" SIFMA Letter at p. 3.
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transactions in which a loss of principal, monetary default or early amortization event on the

ABS would directly benefit an identified party or sponsor (or any affiliate); and (c) ABS
transactions in which an insolvency event related to the issuing entity of the ABS would directly
benefit an identified party or sponsor (or aﬁy affiliate).”” This commenter believed that most
ordinary course business transactions co'nceming. securitization pa_rticipants do not have these
characteristics and should be permitted.*®

A third commenter suggested that the proposal should “prohibit transactions that c.reate a
material incentiv¢ to intentionally design asset-backed securities to fail or default.””’ The
commenter further proposed that a material contlict of interest would exist if “(1) a fsecuritization
participant] participates in the issuance of an asset-backed security that is created primarily to
enable such {securitization participant] to profit from a related or subsequent transaction as a
direct consequence of the adverse credit performance of such asset-backed security and (i)
within one year following the issuance of such asset-backed security, the [securitization
participant] enters into such related or subsequent transaction.”*”
Commenters provided examples of a number of conflicts of interest that they view as

inherent in, and indeed essential to, the securitization process and that in their opinion should not

be prohibited by Section 27B.”” In fact, one commenter listed more than twenty categories of

¥ ABA Letter at p-3.
30 &
' ASF Letter at p. 4.
32

ASF Letter at p. 5.
¥ See, e.g., ABA Letter at p. 2 ("We believe rules implementing this provision should give appropriate weight to
Congressional intent while permitting a broad range of common activitics that are essential to the functioning of the
securitization market.”); see also SIFMA Letter at pp. 2 and 5 (“The goal of the letter is to provide the Commission
with some representative examples of potential conflicts of interest that may arise as part of an ABS transaction but

that should not be expressly prohibited under Section 6217; “conflicts of intérest are inherent in securitization . . .
These conflicts should be disclosed to investors and other transaction parties to the extent they are material, but
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potential conflicts of interest that, in its view, are inherent in the ordinary course of securitization

but should not be prohibited by Section 27B: (1) the basic risk transfer that occurs in structuring
a securitization; (2) the tranching of debt; (3) holding differing classes of securities in an asset-
backed transaction; (4) risk retention; (5) retaining the right to receive excess spread or cash
flows; (6) failure to provide funding under a liquidity facility; (7) failure to provide a credit
enhancement; (8) control.rights (e.g., “the contractual right to remove the servicer, appoint a
special servicer, exercise a clean-up call or instruct a trustee or servicer to take certain actions
with respect to the collateral underlying the ABS or against an issuer or other transaction party”
and “voting rights as a security holder or in another capacity in a transaction™); (9) hedging
activities unrelated to a securitization; (10) providing financing (e.g., a warchouse line or
financing investors to purchase an ABS); (11) servicer conduct (e.g., servicer interactions with
obligors including !-oan modifications and adjustments to loan terms); (12) collateral manager
conduct (e.g., the collateral manager acquiring assets for itself or others but not making the assets
available to the asset-backed issuer, eﬁgaging “In *agency cross’ transactions in which the
collateral manager or an affiliate thereof acts as a broker for compensation for both the issuer and
the other party to the transaction” and ““client cross’ transactions in which the collateral
manager or an affiliate thereof causes a transaction between a securitization issuer and another
client of the collateral manager without the collateral manager or its affiliates receiving
compensation”); (13) conduct in connectidn with a trustee (e.g., a sponsor “may want to acquire
a trustee or the trust business from the trustee™); (14) transactions in swaps and caps; (15)
transactions in CDS and other derivatives; (16) receipt of payments for performing a role in a

securitization prior to payments made to investors; (17) paying an entity for a rating or to provide

should otherwise be permitted . . . conflicts created in the normal course of a securitization are sufficiently known
by, or disclosed to, investors and do not fail under the intended scope of Section 621.7).
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due diligence; (18) market research; (19) entering into a merger, acquisition, or restructuring that
could be adverse to the securitization activities; (20) a bank affiliate of an underwriter making a
loan to the sponsor; (21) an underwriter acting as underwriter or placement agent in connection
with securities issued by a competitor of a sponsor; and (22) an underwriter hedging market-
making activity.** Other commenters echoed the view that there ére many activities that involve
or result in potential conflicts of interest in connection with a securitization that should not be
prohibited by Section 27B.%

Three other commenters offered their views on topics including the elimination of
conflicts of interest, costs associated with regulation, and disclosure requirements.’® A sponsor of

tax lien-backed securities suggested that “municipally-sponsored [sic] tax lien securitization

** SIFMA Letter at p. 5 through 11.

% See, €.2., ABA Letter at pp. 2-4. The ABA Letter sets forth a more limited list of activities that occur in the
ordinary course of a securitization, some of which overlap with the SIFMA Letter, that mainly occur either as part of
structuring the ABS or in connection with a securitization, and which the ABA believes should not be prohibited by
the proposed rule. With respect to conduct that is related to structuring the ABS, the ABA identifies: {1)a
securitization participant seeking funding that is provided by the investor in the securitization; (2) pool selection: (3)
risk retention; and (4) subordinated tranches. The ABA Letter also highlights the following conduct customarity
effected in connection with securitization: (1) “dealing with delinquent assets (e.g., whether and to what extent to
modify an obligation or to foreclose on underlying collateral)”; (2) originating or acquiring second lien loans on
mortgaged properties; (3} providing a warchouse loan or other loan to be repaid from the proceeds of ABS issuance;
(4) loans to servicers or credit enhancers; (5) loans to an investor secured by ABS (e.g., an investor margin account
or repo facility); (6) “sales by an identified party of ABS which it originally placed or sales of other debt or equity
securities of an ABS issuer or of debt of an entity included in a CDO or CLO;” and (7) the exercise of remedies
upon a loan defanit.

Similarly, the ASF Letter identifies activities that are routinely undertaken in connection with securitization, which
in its view should not be prohibited by the proposed rule, mcluding (1) “short-term funding facilities such as
‘warehouse’ lines, variable funding notes and asset-backed commercial paper, whereby the underwriter or its
affiliate provides financing to the sponsor to fund asset originations or purchases,” (2) the pursuit of custoriary
servicing activities such as loan modifications, short sales and short refinances; (3) tranche structure; {4) risk
retention; and (5) providing best execution in interest rate and currency swaps to obtain interest rates or currencies
that differ from the underlying assets. ASF Letter at p. 3. :

% See Letters from Robin MecLeish (July 28, 2010) (“People should not be allowed [to engage ] any confl