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UNITED STATES OF AMERICA
Before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES ACT OF 1933
. Release No. 9226 / June 22, 2011

ADMINISTRATIVE PROCEEDING
File No. 3-13847

In the Matter of

MORGAN ASSET MANAGEMENT,

INC.; MORGAN KEEGAN & ORDER UNDER RULE 602(¢) OF THE
COMPANY, INC,; SECURITIES ACT OF 1933 GRANTING
JAMES C. KELSOE, JR.; and A WAIVER OF THE RULE 602(c)(3)

JOSEPH THOMPSON WELLER, DISQUALIFICATION PROVISION
CPA, '

Respondents,

L

Respondents Morgan Asset Management, Inc. (“Morgan Asset™) and Morgan
Keegan & Company, Inc. (“Morgan Keegan™) (collectively “Respondents™) have
submitted a letter, dated June 3, 2011, requesting a waiver of the Rule 602(¢c)(3)
disqualification from the exemption from registration under Regulation E arising from
Respondents’ settlement of an administrative proceeding commenced by the
Commission.

1L

On June 22, 2011, pursuant to Respondents’ Offer of Settlement, the Commission
issued an Order Making Findings and Imposing Remedial Sanctions and a Cease-and-
Desist Order Pursuant to Section 15(b) of the Securities Exchange Act of 1934, Sections
203(e), 203(f) and 203(k) of the Investment Advisers Act of 1940, and Sections 9(b) And
9(f) of the Investment Company Act of 1940, and Imposing Suspension Pursuant to
Section 4C of the Securities Exchange Act of 1934 and Rule 102(e)(1)(iii) of the

Commission’s Rules of Practice.
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Under the Order, the Commission found that: (i) Morgan Asset and Morgan
Keegan engaged in conduct which caused the mispricing of fair-valued securities in the
portfolios of five registered investment companies (“the Funds™) managed by Morgan
Asset, a registered investment adviser; (ii) Morgan Keegan, a registered broker-dealer
and investment adviser, was the distributor of the Funds’ shares and priced each
portfolio’s securities and calculated its daily net asset value (*NAV™) through its Fund
Accounting Department; (iii} between at least January 2007 and July 2007, the NAV of
each of the Funds was fraudulently inflated as a result of the willful misconduct of the
Funds’ portfolio manager, an employee of Morgan Asset; and (iv) Morgan Keegan
employees assigned values to portfolio securities at the direction of the portfolio manager
and otherwise failed to employ the fair valuation policies and procedures adopted by the
Funds’ Boards of Directors. '

In the Order, the Commission, with regard to Morgan-Asset and Morgan Keegan,
(1) ordered Morgan Asset to cease and desist from committing or causing any violations
and any future violations of Sections 206(1), 206(2) and 206(4) of the Investment Advisers
- Act of 1940 (“Advisers Act”) and Rule 206(4)-7 thereunder, and Section 34(b) of the
Investment Company Act of 1940 (“Investment Company Act”) and Rules 22¢-1 and 38a-
1 promulgated under the Investment Company Act; (ii) ordered Morgan Keegan to cease
and desist from committing or causing any violations and any future violations of Section
34(b) of the Investment Company Act and Rules 22¢-1 and 38a-1 promulgated under the
Investment Company Act; (iii) ordered Morgan Asset and Morgan Keegan, jointly and
severally, within 10 days of the entry of the Order, to pay disgorgement of $20,500,000,
prejudgment interest of $4,500,000 and a civil money penalty in the amount of
$75,000,000 to the Commission; (iv) censured Morgan Asset and Morgan Keegan; (v)
ordered Morgan Asset and Morgan Keegan to comply with certain undertakings related
to the valuation of portfolio securities for which market quotations are not available; and
(vi) ordered Morgan Asset and Morgan Keegan to certify in writing to the staff of the
Commission that they have complied with the undertakings.

The Regulation E exemption is unavailable for the securities of small business
investment company issuers or business development company issuers if, among other
things, any investment adviser or underwriter for the securities to be offered is subject to
an order of the Commission entered pursuant to section 15(b) of the Securities Exchange
Act of 1934 or Section 203(e) of the Advisers Act. 17 C.F.R. § 230.602(c)(3). Rule
602(¢e) provides, however, that the disqualification * . . . shall not apply . . . if the
Commission determines, upon a showing of good cause, that it is not necessary under the
circumstances that the exemption from registration pursuant to Regulation E be denied.
17 CE.R. § 230.602(e).

I11.

, Based upon the representations set forth in Respondents’ request, the Commission

has determined that pursuant to Rule 602(e) under the Securities Act a showing of good
cause has been made that it is not necessary under the circumstances that the exemption
be denied as a result of the Order.




Accordingly, IT IS ORDERED, pursuant to Rule 602(e) under the Securities
Act, that a waiver from the application of the disqualification provision Rule 602(c)(3)
under the Securities Act resulting from the entry of the Order is hereby granted.

By the Commission.

Elizabeth M. Murphy

Secretary 80

glerson

o (i M. P




UNITED STATES OF AMERICA
Before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 64720 / June 22, 2011

" INVESTMENT ADVISERS ACT OF 1940
Release No. 3218 / June 22, 2011

INVESTMENT COMPANY ACT OF 1940
Release No. 29704 / June 22, 2011

ACCOUNTING AND AUDITING ENFORCEMENT
Release No. 3296 / June 22, 2011

ADMINISTRATIVE PROCEEDING
File No. 3-13847

CORRECTED ORDER MAKING FINDINGS
. In the Matter of AND IMPOSING REMEDIAL SANCTIONS
AND A CEASE-AND-DESIST ORDER
MORGAN ASSET MANAGEMENT, PURSUANT TO SECTION 15(b) OF THE
INC.; MORGAN KEEGAN & SECURITIES EXCHANGE ACT OF 1934,
COMPANY, INC.; SECTIONS 203(e), 203(f) AND 203(k) OF THE
JAMES C. KELSOE, JR.; and INVESTMENT ADVISERS ACT OF 1940,
JOSEPH THOMPSON WELLER, AND SECTIONS 9(b) AND 9(f) OF THE
CPA, INVESTMENT COMPANY ACT OF 1940,
AND IMPOSING SUSPENSION PURSUANT
Respondents. , TO SECTION 4C OF THE SECURITIES
EXCHANGE ACT OF 1934 AND RULE
102(e)(1)(iii) OF THE COMMISSION’S
RULES OF PRACTICE

L

On April 7, 2010, the Commission instituted public administrative and cease-and-desist
proceedings pursuant to Section 8A of the Securities Act of 1933 (“Securities Act™), Section 21C
of the Securities Exchange Act of 1934 (“Exchange Act”), and Sections 9(b) and 9(f) of the
Investment Company Act of 1940 (“Investment Company Act”) against Morgan Asset
Management, Inc. (“Morgan Asset”); Morgan Keegan & Company, Inc. (“Morgan Keegan™);



James C. Kelsoe, Jr. (“Kelsoe™); and Joseph Thompson Weller, CPA (“Weller”); pursuant to
Section 15(b)(4) of the Exchange Act against Morgan Keegan; pursuant to Section 15(b)(6) of
the Exchange Act against Morgan Asset, Kelsoe and Weller; pursuant to Sections 203(e) and
203(k) of the Investment Advisers Act of 1940 (*“Advisers Act”) against Morgan Asset and
Morgan Keegan; pursuant to Sections 203(f) and 203(k) of the Advisers Act against Kelsoe and
Weller; and pursuant to Section 4C of the Exchange Act and Rule 102(e)(1)(iii) of the
Commission’s Rules of Practice against Weller. Respondents Morgan Asset, Morgan Keegan,
Kelsoe and Weller (collectively “Respondents™) have submitted an Offer of Settlement which the
Commission has determined to accept.

11.

Solely for the purpose of these proceedings and any other proceedings brought by or on
behalf of the Commission, or to which the Commission is a party, and without admitting or
denying the findings herein, except as to the Commission’s jurisdiction over them and the subject
matter of these proceedings, which are admitted, Respondents consent to the entry of this Order
Making Findings and Imposing Remedial Sanctions and a Cease-and-Desist Order Pursuant to
Sections 4C and 15(b) of the Securities Exchange Act of 1934, Sections 203(e), 203(f) and 203(k)
of the Investment Advisers Act of 1940, and Sections 9(b) and 9(f) of the Investment Company
Act of 1940, and Imposing Suspension Pursuant to Section 4C of the Securities Exchange Act of
1934 and Rule 102(e)(1)(iii) of the Commission’s Rules of Practice (“Order”), as set forth below.

III.

On the basis of this Order and Respondent’s Offer, the Commission finds' that,
A. RESPONDENTS

1. Morgan Asset, incorporated in Tennessee on April 10, 1986, has been an
investment adviser registered with the Commission at all relevant times. Morgan Asset’s principal
place of business is in Birmingham, Alabama. Morgan Asset is a wholly-owned subsidiary of MK
Holding, Inc., which in turn is a wholly-owned subsidiary of Regions Financial Corporation.

2. Morgan Keegan, incorporated in Tennessee on June 27, 1969, has been registered

with the Commission as a broker-dealer at all relevant times and as an investment adviser since
July 27, 1992. During the relevant time period, Morgan Keegan served as the principal

: The findings herein are made pursuant to Respondents’ Offer of Settlement and are
not binding on any other person or entity in this or any other proceeding.



underwriter and sole distributor of shares of the open-end Funds described in paragraph 5, below.
Morgan Keegan’s principal place of business is in Memphis, Tennessee.

3. Kelsoe, 49 years of age, is a resident of Memphis, Tennessee. During 2007, Kelsoe
was the senior portfolio manager for Morgan Asset. Kelsoe is a Chartered Financial Analyst and
previously held Series 7 and 65 licenses. Kelsoe was associated with Morgan Keegan at all
relevant times, and was a registered representative of the firm from August 1994 through
November 2008.

4. Weller, 46 years of age, 1s a resident of Memphis, Tennessee. Weller has been
employed by Morgan Keegan since 1992. During the relevant period, he was Morgan Keegan’s
Controller and the head of its Fund Accounting Department reported to him. He holds Series 7,
27, and 66 licenses and is a CPA who was previously licensed in the State of Tennessee. That
license is currently lapsed. Since at least January 1, 1993, Weller has been associated with the
investment adviser arm of Morgan Keegan. Additionally, from at least December 1997 through
the present, Weller has been a registered representative associated with the broker-dealer arm of
Morgan Keegan.

B. OTHER RELEVANT ENTITIES

5. Helios Select Fund, Inc., formerly known as Morgan Keegan Select Fund, Inc.
(“Select Fund”), incorporated in Maryland on October 27, 1998, has been an investment company
registered with the Commission since its inception. In 2007, the Select Fund contained three open-
end portfolios: the Select High Income portfolio, the Select Intermediate Bond portfolio, and the
Select Short Term Bond portfolio.

6. Helios High Income Fund, Inc., formerly known as RMK High Income Fund, Inc.,
a closed-end fund incorporated in Maryland on April 16, 2003, has been an investment company
registered with the Commission since its inception.

7. Helios Multi-Sector High Income Fund, Inc., formetly known as RMK Multi-
Sector High Income Fund, Inc., a closed-end fund incorporated in Maryland on November 14,
20035, has been an investment company registered with the Commission since its inception.

8. Helios Strategic Income Fund, Inc., formerly known as RMK Strategic Income
Fund, Inc., a closed-end fund incorporated in Maryland on January 16, 2004, has been an
investment company registered with the Commission since its inception.

9. Helios Advantage Income Fund, Inc., formerly known as RMK Advantage Income
Fund, Inc., a closed-end fund incorporated September 7, 2004, has been an investment company
registered with the Commission since its inception.




. C. FACTS

Overview

10.  Morgan Asset, through Kelsoe, as Portfolio Manager, managed the Helios Select
Fund, Inc., the Helios High Income Fund, Inc., the Helios Multi-Sector High Income Fund, Inc.,
the Helios Strategic Income Fund, Inc., and the Helios Advantage Income Fund, Inc. (collectively,
the “Funds™) from at least November 2004 through July 29, 2008.

11.  Respondent Morgan Keegan, a registered broker-dealer and registered investment
adviser, was the principal underwriter and distributor of shares of the open-ended Funds. Each of
the Funds’ Boards of Directors was responsible for pricing the Funds’ securities in accordance with
the Funds’ valuation policies and procedures (*‘valuation procedures™). Although the Funds’
prospectuses stated that Morgan Asset would price the securities, each Fund’s Board of Directors
delegated the pricing responsibility to Morgan Keegan. Morgan Keegan priced each Fund’s
securities and calculated the Fund’s daily net asset value? (“NAV”) through its Fund Accounting
Department (“Fund Accounting”). Weller was an officer and treasurer of the Funds. Weller,
Morgan Keegan’s Controller, along with other Morgan Keegan personnel, staffed a “Valuation
Committee” that oversaw Fund Accounting’s processes and evaluated the prices assigned to
securities. Morgan Keegan and Weller failed to adequately fulfill Morgan Keegan’s
responsibilities, as delegated to it by the Funds’ Boards of Directors, to price the Funds’ securities
in accordance with their valuation policies and procedures regarding valuation. For example, at
various times from January 2007 through July 2007, Fund Accounting accepted unsubstantiated
“price adjustments,” submitted by Kelsoe, that inaccurately inflated the prices of certain securities,
contrary to the Funds’ valuation procedures. Fund Accounting failed to document justifications for
such pricing adjustments.

12.  The Funds’ valuation policies and procedures required the comparison of fair
values to prices provided by other sources. Pursuant to that requirement, Fund Accounting
periodically obtained broker-dealer price confirmations for certain fair valued securities.
Unbeknownst to Fund Accounting and the Funds’ independent auditor (“Independent Auditor”),
the Portfolio Manager, Kelsoe, actively screened and influenced a broker-dealer to change the
price confirmations that Fund Accounting and the Independent Auditor obtained from the broker-
dealer. Kelsoe also failed to advise Fund Accounting or the Funds’ Boards of Directors when he
received information indicating that the Funds’ prices for certain securities should be reduced.

z The “net asset value” or “NAV” of an investment company is the company’s total assets

minus its total liabilities. An investment company calculates the NAV of a single share (or the
“per share NAV”) by dividing its NAV by the number of shares that are outstanding.
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13.  Each of the Funds held, in varying amounts, securities backed by subprime
mortgages, and the market for such securities deteriorated in the first half of 2007. Morgan
Keegan utilized practices which were not reasonably designed to determine that the Funds’ NAVs
were accurate. Morgan Asset, through Kelsoe, engaged in actions that forestalled declines in the
NAVs of the Funds that would have occurred as a result of the deteriorating market, absent his
intervention.

14.  Many of the securities that were held by the Funds and backed by subprime
mortgages lacked readily available market quotations and, as a result, were required by the
Investment Company Act to be priced by the Funds’ Boards of Directors, using “fair value”
methods. Under Section 2(a)(41)(B) of the Investment Company Act, the Funds were required to
use market values for portfolio securities with readily available market quotations and use fair
value for all other portfolio assets, as determined in good faith by the board of directors. The fair
value of securities for which market quotations are not readily available is the price the Funds
would reasonably expect to receive on a current sale of the securities.’

15.  The Funds adopted valuation procedures for pricing the Funds’ portfolio securities
and assigned the task of following those procedures to Morgan Keegan. The Funds’ valuation
procedures for fair-valued securities mandated that such securities should be valued in “good faith”
by the Valuation Cominittee, considering a series of general and specific factors including, among
others, “fundamental analytical data relating to the investment,” “an evaluation of the forces which
influence the market in which the securities are purchased or sold” and “events affecting the
security.” The procedures required the Valuation Committee to maintain a written report
“documenting the manner in which the fair value of a security was determined and the accuracy of
the valuation made based on the next reliable public price quotation for that security.” The
procedures also required that values assigned to securities be periodically validated through,
among other means, broker-dealer price confirmations. Fund Accounting also used broker-dealer

_price confirmations to set current values. The procedures specified that prices obtained from a
broker-dealer could only be overridden when there was “a reasonable basis to believe that the price
provided [did] not accurately reflect the fair value of the portfolio security.” Whenever a price was
overridden, the procedures mandated the basis for overriding the price to be “documented and
provided to the Valuation Committee for its review.”

16.  In filings with the Commission, the Funds stated that the fair value of securities
would be determined by Morgan Asset’s Valuation Committee using procedures adopted by the
Funds’ board of directors. In Fact, the responsibility was delegated to Morgan Keegan, which
primarily staffed the Valuation Committee. Morgan Keegan and the Valuation Committee did not

} See AICPA Audit and Accounting Guide - Investment Companies (Sect. 2.35-2.39),
which incorporates Accounting Series Release No. 118 (“ASR 118”). The Commission has
provided interpretative guidance related to financial reporting in the Accounting Series Releases,
which is included in the Codification of Financial Reporting Policies. Thus, conformity with the
ASR 118 is required by Commission rules and complies with Generally Accepted Accounting
Principles (“GAAP”). See also Articles 1-01(a) and 6.03 of Regulation S-X.
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reasonably satisfy their responsibilities under the Funds’ procedures in several ways. Among other
things: (i) the Valuation Committee left pricing decisions to lower level employees in Fund
Accounting who did not have the training or qualifications to make fair value pricing
determinations; (ii) Fund Accounting personnel relied on Kelsoe’s “price adjustments” to
determine the prices assigned to portfolio assets, without obtaining a reasonable basis for or
documentation supporting the price adjustments or applying the factors set forth in the procedures;
(iii) Fund Accounting personnel gave Kelsoe discretion beyond the parameters of the valuation
procedures in validating the prices of portfolio securities by allowing him to determine which
dealer price confirmations to use and which to ignore, without obtaining documentation to support
his adjustments; and (iv) the Valuation Committee and Fund Accounting did not ensure that the
fair value prices assigned to many of the portfolio securities were periodically re-evaluated,
allowing them to be carried at stale values for months at a time.

17. Morgan Asset adopted its own procedures to determine the actual fair value to
assign to portfolio securities and to “validate” those values “periodically.” Among other things,
those procedures provided that “[q]uarterly reports listing all securities held by the Funds that
were fair valued during the quarter under review, along with explanatory notes for the fair values
assigned to the securities, shall be presented to the Board for its review.” Morgan Asset failed to
fully implement this provision of its pricing policy.

18. At various times between January 2007 and July 2007, Kelsoe had his assistant
send “price adjustments” to Fund Accounting. The adjustments were communications by Kelsoe
to Fund Accounting concerning the values of specific portfolio securities. In many instances, these
adjustments were arbitrary and did not reflect fair value. The price adjustments were routinely
entered upon receipt by the staff accountant into a spreadsheet used to calculate the NAVs of the
Funds.

19.  Fund Accounting did not generally request, and Kelsoe did not generally supply,
supporting documentation for his price adjustments. Fund Accounting and the Funds did not
record which securities had been assigned values by Kelsoe.

20.  As part of the Funds’ valuation procedures, Fund Accounting sometimes requested
third party broker-dealer price confirmations as a means to validate the values it had assigned to
the Funds’ fair valued securities. The Funds’ Independent Auditor used similar requests for third
party broker-dealer price confirmations as part of its-annual year-end audits of the Funds, Fund
Accounting or the Independent Auditor would periodically send such requests to broker-dealers
asking them to provide price confirmations for various portfolio securities.

21.  During the period from January through July 2007, when month-end dealer price
confirmations were received by Fund Accounting, an employee of Fund Accounting performed a
review to estimate whether they contained any securities prices that varied from current portfolio
values by more than five percent. If so, then Kelsoe determined whether the current values should
be maintained or a new value—which may or may not have been the price given by the broker-
dealer—should be assigned to the security. Thus, Fund Accounting generally allowed Kelsoe to
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determine whether broker-dealer price confirmations were used or ignored. In some instances,
when price confirmations were received that were substantially lower than current portfolio values,
Fund Accounting personnel, acting at the direction of Kelsoe, lowered values of bonds over a
period of days, in a series of pre-planned reductions to values at or closer to, but still above, the
price confirmations. As a result, during the interim days, Fund Accounting did not price those
bonds at their current fair value.

22.  During the period from January through July 2007, Fund Accounting failed to
record which bond values were not adjusted in response to dealer price confirmations at Kelsoe’s
direction.

23.  The head of Fund Accounting reported to Weller, and Weller was a member of the
Valuation Committee. He knew, or was reckless in not knowing, of the deficiencies in the
implementation of the valuation procedures set forth above, and failed to remedy them or
otherwise make sure fair-valued securities were accurately priced and the Funds’ NAVs were
accurately calculated. During the period from January through July 2007, Weller was aware that:
(i) the Valuation Committee did not adequately supervise Fund Accounting’s application of the
valuation factors; (ii) Kelsoe was supplying fair value price adjustments for specific securities to
Fund Accounting but the members of the Valuation Committee did not generally know which
securities Kelsoe supplied fair values for or what those fair values were, and did not generally
receive supporting documentation for those values; and (iii) the only other pricing test regularly
applied by the Valuation Committee was a “look back” test, which compared the sales price of
any security sold by a Fund to the valuation of that security used in the NAV calculation for the
five business days preceding the sale. The test only covered securities after they were sold; thus, at
any given time, the Valuation Committee never knew how many securities’ prices could ultimately
be validated by it. Weller nevertheless signed the Funds’ annual and semi-annual financial reports
on Forms N-CSR, filed with the Commission, including certifications pursuant to Sections 302 and
906 of the Sarbanes-Oxley Act of 2002.

24.  During the period from January 2007 through July 2007, Morgan Keegan, acting
through Weller and Fund Accounting, failed to employ reasonable procedures to price the Funds’
portfolio securities and, as a result of that failure, did not calculate current NAVs for the Funds.
Despite these failures, Morgan Keegan published daily NAVs of the Funds which it could not
know were accurate and, as distributor of the open-end portfolios, sold and redeemed shares to
investors based on those NAVs,

25. . On various dates from January 2007 through July 2007, Morgan Asset, through
Kelsoe, screened and influenced the price confirmations obtained from at least one broker-dealer
(“the Submitting Firm™). Among other things, the Submitting Firm was induced to provide interim
price confirmations that were lower than the values at which the Funds were valuing certain bonds,
but higher than the initial confirmations that the Submitting Firm had intended to provide. The
interim price confirmations enabled the Funds to avoid marking down the value of securities to
reflect current fair value. Kelsoe was aware that use of the interim price confirmations was
inconsistent with the valuation procedures and did not reflect fair value, that the Submitting Firm
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would be providing lower price confirmations in response to future pricing validation requests, and
that the Funds would be required to further mark down the value of the securities to reflect their
already diminished value, but that information was not disclosed to Fund Accounting, the Funds’
Boards of Directors or the Independent Auditor. In some instances, even after causing the
Submitting Firm to increase its price confirmations, Kelsoe subsequently provided price
adjustments to Fund Accounting that were higher than even the Submitting Firm’s increased price
confirmations. These adjustments were not consistent with the Funds’ procedures. In other
instances, the Submitting Firm was induced to not provide price confirmations to Fund Accounting
(or, depending on the period, to the Independent Auditor), where those price confirmations would
have been significantly lower than the Funds’ current valuations of the relevant bonds. Fund
Accounting and the Funds’ Boards were not advised that the Submitting Firm had proposed price
confirmations which were lower than the current valuations recorded by the Funds, and that the
Submitting Firm had refrained from submitting price confirmations to Fund Accounting or had
submitted price confirmations at higher prices than it had originally planned.

26.  In each of the Funds’ annual and semi-annual reports filed with the Commission on
Forms N-CSR during the relevant period (including, among others, the Annual Report for the
Morgan Keegan Select Fund, Inc. for the year-ended June 30, 2007 filed with the Commission on
October 4, 2007), Kelsoe included a signed letter to investors reporting on the Funds’ performance
“based on net asset value.” In fact, the performance reported was materially misstated. Untrue
statements of material fact concerning the Funds’ performance were made in the Funds’ annual
and semi-annual reports filed with the Commission on Forms N-CSR. Morgan Asset, through
Kelsoe, also provided a quarterly valuation packet reflecting inflated prices for certain securities to
the Funds’ Boards, failed to disclose to the Funds’ Boards information indicating that the Funds’
NAVs were inflated and that broker-dealer price confirmations were being screened and caused to
be altered, and provided Fund Accounting with unsubstantiated price adjustments. In addition, the
prospectuses incorrectly described Morgan Asset as responsible for fair valuation of the Funds’
portfolios.

D. VIOLATIONS

27. Investment advisers owe their clients, including investment company clients, a
fiduciary duty. Transamerica Mortgage Advisers, Inc. v. Lewis, 444 U.S.11, 17 (1979); SEC v.
Capital Gains Research Bureau, Inc. 375 U.S. 180, 195-97 (1963). Misstatements or omissions of
fact by an investment adviser, such as those made to the Funds’ boards, violate an adviser’s
fiduciary duty and constitute fraud when they are material. Similarly, the failure to disclose to the
Funds’ boards that Morgan Asset and Morgan Keegan were not complying with stated valuation
procedures constitutes fraud. In addition. the knowing or reckless failure to value securities, for
which market quotations are not readily available, consistent with fair value requirements under the
Investment Company Act and that materially affects a fund’s NAV constitutes fraud. See, In re
Piper Capital Management, Inc., Exch. Act. Rel.48409 (August 26, 2003). Section 206(1) of the
Advisers Act makes it unlawful for an investment adviser to employ any device, scheme or artifice
to defraud any client or prospective client. Section 206(2) makes it unlawful for an investment
adviser to engage in any transaction, practice or course of business that operates as a fraud or
deceit upon any client or prospective client. As a result of the conduct described above,
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Respondent Morgan Asset willfully violated, and Kelsoe willfully aided and abetted and caused
violations of, Sections 206(1) and 206(2) of the Advisers Act.

28.  Section 206(4) of the Advisers Act prohibits fraudulent, deceptive or manipulative
practices or courses of business by an investment adviser. Rule 206(4)-7 requires investment
advisers to “[a]dopt and implement written policies and procedures reasonably designed to prevent
violation” of the Advisers Act and the rules thereunder by their supervised persons. An adviser’s
failure “to have adequate compliance policies and procedures in place will constitute a violation of
our rules independent of any other securities law violation.” Compliance Programs of Investment
Companies and Investment Advisers, Advisers Act Release No. 2204, 68 F.R. 74714, 74715 (Dec.
24, 2003) (“Compliance Programs Release”). As a result of the conduct described above,
Respondent Morgan Asset willfully violated, and Respondent Kelsoe willfully aided and abetted
and caused violations of, Section 206(4) of the Advisers Act and Rule 206(4)-7 thereunder.

- 29.  Section 34(b) of the Investment Company Act prohibits untrue statements of
material fact or omissions to state facts necessary in order to make the statements made, in the
light of the circumstances under which they were made, not misleading, in any registration
statement, report or other document filed pursuant to the Investment Company Act or the
keeping of which is required pursuant to Section 31(a) of the Investment Company Act. Any
person who makes a material misrepresentation concerning a Fund’s performance in the Fund’s
annual and semi-annual reports filed with the Commission, or in the records required to be
maintained by the Fund, or submits inflated prices to be included in the Fund’s NAV calculations
and the records forming the basis for the Fund’s financial statements, violates Section 34(b). As
a result of the conduct described above, Respondents Morgan Asset and Kelsoe willfully
violated, and Respondent Morgan Keegan willfully aided, abetted, and caused violations of,
Section 34(b) of the Investment Company Act.

30.  Rule 22c-1 under the Investment Company Act prohibits the sale or redemption of
shares in a registered investment company “except at a price based on the current net asset value of
such security which is next computed after receipt of a tender of such security for redemption or of
an order to purchase or sell such security.” For an NAV to be deemed current, Section 2(a)(41) of
the Investment Company Act and Rule 2a-4 thereunder require portfolio securities for which
market quotations are not readily available to be valued at fair value. As a result of the conduct
described above, Respondent Morgan Keegan willfully violated,* and Respondents Morgan Asset,
Kelsoe and Weller willfully aided and abetted and caused violations of, Rule 22¢-1 promulgated
under the Investment Company Act.

31.  Rule 38a-1 under the Investment Company Act requires that a registered
investment company adopt and implement written policies and procedures reasonably designed to
prevent violation of the federal securities laws by the fund and to provide for oversight of
compliance by the fund’s investment adviser. Failure of a fund to have adequate compliance

“ A willful violation of the securities laws means merely ‘““that the person charged with the duty
knows what he is doing.”” Wonsover v. SEC, 205 F.3d 408, 414 (D.C. Cir. 2000) (quoting

Hughes v. SEC, 174 F.2d 969, 977 (D.C. Cir. 1949)).
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policies and procedures in place and/or to implement them will constitute a violation of Rule 38a-1
independent of any other securities law violations. Compliance Programs Release. Morgan
Keegan and Morgan Asset knowingly and substantially assisted the Funds’ failure to implement
fair valuation procedures, which resulted in prices that did not reflect current NAVs. Morgan
Keegan, Morgan Asset, Kelsoe and Weller thereby willfully aided and abetted and caused the
Funds’ violations of Rule 38a-1.

UNDERTAKINGS
32.  Respondent Morgan Keegan undertakes as follows:

A. Morgan Keegan shall not, for a period of three years from the date of the Order, be
involved in, or responsible for, recommending to, or determining on behalf of, a registered
investment company’s board of directors or trustees or such company’s valuation committee, the
value of any portfolio security for which market quotations are not readily available.

B. If, after three years but within six years from the date of the Order, Morgan Keegan
becomes involved in, or responsible for, determining or recommending determinations to a
registered investment company’s board of directors or trustees or valuation committee of the value
of any portfolio security for which market quotations are not readily available and which are held
by or on behalf of such registered investment company, Morgan Keegan shall promptly notify
Commission counsel identified below or his successor and within 30 days of beginning such
valuation activity, shall hire, at its expense, an Independent Consultant (“Consultant”) not
unacceptable to the Commission’s staff, to review the valuations provided by Morgan Keegan to
any registered investment company for the next two quarters following the beginning of such
valuation activity, and make an Initial Report with recommendations thereafter on Morgan
Keegan's policies, procedures and practices with regard to such valuations. The Initial Report
shall describe the review performed and the conclusions reached, and will include any
recommendations deemed necessary to make the policies, procedures, and practices adequate and
consistent with GAAP and the Investment Company Act. Morgan Keegan shall cooperate fully
with the Consultant and shall provide the Consultant with access to its files, books, records, and
personnel as reasonably requested for the review. Morgan Keegan shall cause the review to begin
no later than 60 days after beginning such valuation activity.

C. At the end of that review, and in no event more than 200 days from after
beginning such valuation activity, to require the Consultant to submit the report and
recommendations to Morgan Keegan and to William P. Hicks of the Commission’s Atlanta
Regional Office or his successor.

D. Within 30 days of receipt of the Initial Report, Morgan Keegan shall in
writing respond to the Initial Report. In such response, Morgan Keegan shall advise the Consultant
and the Commission’s staff of the recommendations from the Initial Report that it has determined
to accept and the recommendations that it considers to be unduly burdensome. With respect to any '
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recommendation that Morgan Keegan deems unduly burdensome, Morgan Keegan may propose an
alternative policy, procedure or system designed to achieve the same objective or purpose.

E. Morgan Keegan shall attempt in good faith to reach agreement with the
Consultant within 60 days of the date of the receipt of the Initial Report with respect to any
recommendation that Morgan Keegan deems unduly burdensome. If the Consultant and Morgan
Keegan are unable to agree on an alternative proposal, Morgan Keegan shall abide by the
recommendation of the Consultant.

F. Within 90 days of the date of the receipt of the Initial Report, Morgan Keegan
shall, in writing, advise the Consultant and the Commission's staff of the recommendations and
proposals that it is adopting.

G. No later than one year after the date of the Consultant’s Initial Report, Morgan
Keegan shall cause the Consultant to conduct a follow-up review of Morgan Keegan'’s efforts to
implement the recommendations contained in the Initial Report, and Morgan Keegan shall cause
the Consultant to submit a Final Report to the Commission’s staff. The Final Report shall set forth
the details of Morgan Keegan’s efforts to implement the recommendations contained in the Initial
Report, and shall state whether Morgan Keegan has fully complied with the recommendations in
the Initial Report.

H. Morgan Keegan shall cause the Consultant to complete the aforementioned
review and submit a written Final Report to Morgan Keegan and to the Commission’s staff
within 400 days of the date of the Initial Report. The Final Report shall recite the efforts the
Consultant undertook to review Morgan Keegan’s policies, procedures, and practices; set forth
the Consultant’s conclusions and recommendations; and describe how Morgan Keegan is
implementing those recommendations.

L Morgan Keegan shall take all necessary and appropriate steps to adopt and
implement all recommendations contained in the Consultant’s Final Report.

J. To ensure the independence of the Consultant, Morgan Keegan: (a) shall not have
the authority to terminate the Consultant without the prior written approval of the Commission’s
staff; (b) shall compensate the Consultant, and persons engaged to assist the Consultant, for
services rendered pursuant to this Order at their reasonable and customary rates; (c) shall not be in
and shall not have an attorney-client relationship with the Consultant and shall not seek to invoke
the attorney-client or any other privilege or doctrine to prevent the Consultant from transmitting
any information, reports, or documents to the Commission staff; and (d) during the period of
engagement and for a period of two years after the engagement, shall not enter into any
employment, customer, consultant, attorney-client, auditing, or other professional relationship with
the Consultant.

K. Morgan Keegan shall cause the Consultant to enter into an agreement that provides
that for the period of engagement and for a period of two years from completion of the
engagement, the Consultant shall not enter into any employment, consultant, attorney-client,
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auditing or other professional relationship with Morgan Keegan, or any of its present or former
affiliates, directors, officers, employees, or agents acting in their capacity. The agreement will also
provide that the Consultant will require that any firm with which he/she is affiliated or of which
he/she is a member, and any person engaged to assist the Consultant in performance of his/her
duties under this Order shall not, without prior written consent of the Atlanta Regional Office
Commission staff, enter into any employment, consultant, attorney-client, fiduciary, auditing or
other professional relationship with Morgan Keegan, or any of its present or former affiliates,
directors, officers, employees, or agents acting in their capacity as such for the period of the
engagement and for a period of two years after the engagement. Notwithstanding the foregoing,
the Consultant may serve as a Consultant for Morgan Asset, pursuant to paragraph 34 below.

L. Certification of Compliance by Respondent. Morgan Keegan shall certify, in
writing, compliance with the undertaking(s) set forth above. The certification shall identify the
undertaking(s), provide written evidence of compliance in the form of a narrative, and be supported
by exhibits sufficient to demonstrate compliance. The Commission staff may make reasonable
requests for further evidence of compliance, and Respondent agrees to provide such evidence. The
certification and supporting material shall be submitted to William P. Hicks, Associate Regional
Director in the Commission’s Atlanta Regional Office, or any other member of the Commission’s
staff identified to receive the report by the staff, with a copy to the Office of Chief Counsel of the
Enforcement Division, no later than sixty (60) days from the date of the completion of the
undertakings.

33. Morgan Keegan further undertakes as follows:

Ongoing Cooperation by Morgan Keegan. Morgan Keegan undertakes to cooperate fully
with the Commission in any and ail investigations, litigations or other proceedings relating to or
arising from the matters described in this Order or involving, directly or indirectly, trading in or
valuation of, the securities of the funds described in this Order. In connection with such cooperation,
Morgan Keegan has undertaken:

To produce, without service of a notice or subpoena, any and all documents and other
information reasonably requested by the Commission’s staff, or by the Distribution Agent to be
appointed pursuant to the Order, with a custodian declaration as to their authenticity, if requested;

To use its best efforts to cause its employees and former employees to be interviewed by the
Commission’s staff, at the option of the staff with representatives of other government agencies
present, at such times and places as the staff reasonably may direct. Live interviews on 72 hours
notice at the Commission’s Atlanta office or its headquarters office, or at any U.S or state
government office in Memphis Tennessee, and telephone interviews on 48 hours notice, at the option
of the staff, shall be deemed to be reasonable.

To use its best efforts to cause its employees to appear and testify truthfully and completely
without service of a notice or subpoena in such investigations, depositions, hearings or trials as may
be requested by the Commission’s staff; and
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In connection with any interviews of Morgan Keegan employees to be conducted pursuant to
this undertaking, requests for such interviews may be provided by the Commission’s staff to
Morgan Keegan’s General Counsel, or such other counsel that may be substituted by Morgan
Keegan. ~

34.  Respondent Morgan Asset undertakes as follows:

A. Morgan Asset shall not, for a period of three years from the date of the Order, be
involved in, or responsible for, recommending to, or determining on behalf of, a registered
investment company’s board of directors or trustees or such company’s valuation committee, the
value of any portfolio security for which market quotations are not readily available.

B. If, after three years but within six years from the date of the Order, Morgan Asset
becomes involved in, or responsible for, determining or recommending determinations to a
registered investment company’s board of directors or trustees or valuation committee of the value
of any portfolio security for which market quotations are not readily available and which are held -
by or on behalf of such registered investment company, Morgan Asset shall promptly notify
Commission counsel identified below or his successor and within 30 days of beginning such
valuation activity, shall hire, at its expense, an Independent Consultant (“Consultant”) not
unacceptable to the Commission’s staff, to review the valuations provided by Morgan Asset to any
registered investment company for the next two quarters following the beginning of such valuation
activity, and make an Initial Report with recommendations thereafter on Morgan Asset’s policies,
procedures and practices with regard to such valuations. The Initial Report shall describe the
review performed and the conclusions reached, and will includeany recommendations deemed
necessary to make the policies, procedures, and practices adequate and consistent with GAAP and
the Investment Company Act. Morgan Asset shall cooperate fully with the Consultant and shall
provide the Consultant with access to its files, books, records, and personnel as reasonably
requested for the review. Morgan Asset shall cause the review to begin no later than 60 days after
beginning such valuation activity.

C. At the end of that review, and in no event more that 200 days from after
beginning such valuation activity, to require the Consultant to submit the report and
recommendations to Morgan Asset and to William P. Hicks of the Commission’s Atlanta
Regional Office or his successor.

D. Within 30 days of receipt of the Initial Report, Morgan Asset shall in
writing respond to the Initial Report. In such response, Morgan Asset shall advise the Consultant
and the Commission’s staff of the recommendations from the Initial Report that it has determined
to accept and the recommendations that it considers to be unduly burdensome. With respect to any
recommendation that Morgan Asset deems unduly burdensome, Morgan Asset may propose an
alternative policy, procedure or system designed to achieve the same objective or purpose.

E. Morgan Asset shall attempt in good faith to reach agreement with the Consultant
within 60 days of the date of the receipt of the Initial Report with respect to any recommendation
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that Morgan Asset deems unduly burdensome. If the Consultant and Morgan Asset are unable to
agree on an alternative proposal, Morgan Asset shall abide by the recommendation of the
Consultant.

F. Within 90 days of the date of the receipt of the Initial Report, Morgan Asset
shall, in writing, advise the Consultant and the Commission's staff of the recommendations and
proposals that it is adopting. -

G. No later than one year after the date of the Consultant’s Initial Report, Morgan
Asset shall cause the Consultant to conduct a follow-up review of Morgan Asset’s efforts to
implement the recommendations contained in the Initial Report, and Morgan Asset shall cause the
Consultant to submit a Final Report to the Commission’s staff. The Final Report shall set forth the
details of Morgan Asset’s efforts to implement the recommendations contained in the Initial
Report, and shall state whether Morgan Asset has fully complied with the recommendations in the
Initial Report.

H. Morgan Asset shall cause the Consultant to complete the aforementioned review
and submit a written Final Report to Morgan Asset and to the Commission’s staff within 400
days of the date of the Initial Report. The Final Report shall recite the efforts the Consultant
undertook to review Morgan Asset’s policies, procedures, and practices; set forth the
Consultant’s conclusions and recommendations; and describe how Morgan Asset is
implementing those recommendations. :

L Morgan Asset shall take all necessary and appropriate steps to adopt and implement
all recommendations contained in the Consultant’s Final Report.

J. To ensure the independence of the Consultant, Morgan Asset: () shall not have the
authority to terminate the Consultant without the prior written approval of the Commission’s staff;
(b) shall compensate the Consultant, and persons engaged to assist the Consultant, for services
rendered pursuant to this Order at their reasonable and customary rates; (c) shall not be in and shall
not have an attorney-client relationship with the Consultant and shall not seek to invoke the
attorney-client or any other privilege or doctrine to prevent the Consultant from transmitting any
information, reports, or documents to the Commission staff; and (d) during the period of
engagement and for a period of two years afier the engagement, shall not enter into any
employment, customer, consultant, attorney-client, auditing, or other professional relationship with
the Consultant. :

K. Morgan Asset shall cause the Consultant to enter into an agreement that provides
that for the period of engagement and for a period of two years from completion of the
engagement, the Consultant shall not enter into any employment, consultant, attorney-client,
auditing or other professional relationship with Morgan Asset, or any of its present or former
affiliates, directors, officers, employees, or agents acting in their capacity. The agreement will also
provide that the Consultant will require that any firm with which he/she is affiliated or of which
he/she is a member, and any person engaged to assist the Consultant in performance of his/her
duties under this Order shall not, without prior written consent of the Atlanta Regional Office
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Commission staff, enter into any employment, consultant, attorney-client, fiduciary, auditing or
other professional relationship with Morgan Asset, or any of its present or former affiliates,
directors, officers, employees, or agents acting in their capacity as such for the period of the
engagement and for a period of two years after the engagement. Notwithstanding the foregoing,
the Consultant may serve as a Consultant for Morgan Keegan, pursuant to paragraph 32 above.

L. Certification of Compliance by Respondent. Morgan Asset shall certify, in writing,
compliance with the undertaking(s) set forth above. The certification shall identify the
undextaking(s), provide written evidence of compliance in the form of a narrative, and be supported
by exhibits sufficient to demonstrate compliance. The Commission staff may make reasonable
requests for further evidence of compliance, and Respondent agrees to provide such evidence. The
certification and supporting material shall be submitted to William P. Hicks, Associate Regional
Director in the Commission’s Atlanta Regional Office, or any other member of the Commission’s
staff identified to receive the report by the staff, with a copy to the Office of Chief Counsel of the
Enforcement Division, no later than sixty (60) days from the date of the completion of the
undertakings.

35. Morgan Asset further undertakes as follows:

Ongoing Cooperation by Morgan Asset. Morgan Asset undertakes to cooperate fully with the
Commission in any and all investigations, litigations or other proceedings relating to or arising from
the matters described in this Order or involving, directly or indirectly, trading in or valuation of, the
securities of the funds described in this Order. In connection with such cooperation, Morgan Asset
has undertaken:

To produce, without service of a notice or subpoena, any and all documents and other
information reasonably requested by the Commission’s staff or by the Distribution Agent to be
appointed pursuant to the Order, with a custodian declaration as to their authenticity, if requested;

To use its best efforts to cause its employees and former employees to be interviewed by the
Commission’s staff, at the option of the staff with representatives of other government agencies
present, at such times and places as the staff reasonably may direct. Live interviews on 72 hours
notice at the Commission’s Atlanta office or its headquarters office, or at any U.S or state
government office in Memphis Tennessee, and telephone interviews on 48 hours notice, at the option
of the staff, shall be deemed to be reasonable.

To use its best efforts to cause its employees to appear and testify truthfully and completely
without service of a notice or subpoena in such investigations, depositions, hearings or trials as may
be requested by the Commission’s staff; and

In connection with any interviews of Morgan Asset employees to be conducted pursuant to
this undertaking, requests for such interviews may be provided by the Commission’s staff to
Morgan Asset’s General Counsel, or such other counsel that may be substituted by Morgan Asset.
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36. Morgan Keegan and Morgan Asset undertake to, pursuant to and in compliance with
this Order and with orders being entered in Joint Administrative Proceedings (File Nos. SC-2010-001 6
(Alabama), 2010-AH-021 (Kentucky) and 08011 (South Carolina), and the separate Tennessee
matter File No. 12.06-107077J (collectively “the-State Proceedings™), and the sanctions described
in Financial Industry Regulatory Authority Letter of Acceptance, Waiver and Consent No.
2007011164502, jointly and severally pay the total sum of $200 million, including the disgorgement,
interest and penalties to be ordered in this matter. '

37.  Kelsoe undertakes to, pursuant to and in compliance with this Order and with
orders being entered in the State Proceedings, to pay $500,000 in penalties, including the penalties
to be ordered in this matter pursuant to paragraph IV. L. '

In determining whether to accept the Offer, the Commission has considered the
undertakings in paragraphs 33, 35, 36 and 37, above.

Iv.

In view of the foregoing, the Commission deems it appropriate and in the public interest to
impose the sanctions agreed to in Respondents’ Offer.

Accordingly, pursuant to Sections 4C and 15(b) of the Exchange Act, Sections 203(e),
203(f) and 203(k) of the Advisers Act, Sections 9(b) and 9(f) of the Investment Company Act,
and Rule 102(e)(1)(iii} of the Commission’s Rules of Practice, it is hereby ORDERED that:

A Respondents Morgan Keegan and Morgan Asset are censured.

B. Respondent Morgan Keegan shall cease and desist from committing or causing any
violations and any future violations of, Section 34(b) of the Investment Company Act and Rules
22¢-1 and 38a-1 promulgated under the Investment Company Act.

C. Respondent Morgan Asset shall cease and desist from committing or causing any
violations and any future violations of Sections 206(1), 206(2) and 206(4) of the Advisers Act and
Rule 206(4)-7 thereunder, and Section 34(b) of the Investment Company Act and Rules 22¢-1 and
38a-1 promulgated under the Investment Company Act.

D. Respondent Kelsoe shall cease and desist from committing or causing any violations
and any future violations of Sections 206(1), 206(2) and 206(4) of the Advisers Act and Rule
206(4)-7 thereunder, and Section 34(b) of the Investment Company Act and Rules 22¢-1 and 38a-1
promulgated under the Investment Company Act.

E. Respondent Weller shall cease and desist from committing or causing any violations
and any future violations of Rules 22¢-1 and 38a-1 promulgated under the Investment Company
Act.




F. Respondent Kelsoe be, and hereby is barred from association with any broker,
dealer, investment adviser, municipal securities dealer, municipal advisor, transfer agent, or
nationally recognized statistical rating organization, and is prohibited from serving or acting as an
employee, officer, director, member of an advisory board, investment adviser or depositor of, or
principal underwriter for, a registered investment company or affiliated person of such investment
adviser, depositor, or principal underwriter.

Any reapplication for association by the Respondent will be subject to the applicable laws
and regulations governing the reentry process, and reentry may be conditioned upon a number of
factors, including, but not limited to, the satisfaction of any or all of the following: (a) any
disgorgement ordered against the Respondent, whether or not the Commission has fully or partially
waived payment of such disgorgement; (b} any arbitration award related to the conduct that served
as the basis for the Commission order; (c) any self-regulatory organization arbitration award to a
customer, whether or not related to the conduct that served as the basis for the Commission order,
and (d) any restitution order by a self-regulatory organization, whether or not related to the conduct
that served as the basis for the Commission order.

G. Respondent Kelsoe be, and hereby is, barred from participating in any offering of a
penny stock, including: acting as a promoter, finder, consultant, agent or other person who engages
in activities with a broker, dealer or issuer for purposes of the issuance or trading in any penny
stock, or inducing or attempting to induce the purchase or sale of any penny stock.

H. Respondent Weller be, and hereby is suspended from assoctation in a supervisory
capacity with any broker, dealer, investment adviser, municipal securities dealer, municipal
advisor, transfer agent, or nationally recognized statistical rating organization, for a period of 12
months, effective on the second Monday following the entry of this Order, and is prohibited from
serving or acting as an employee, officer, director, member of an advisory board, investment adviser
or depositor of, or principal underwriter for, a registered investment company or affiliated person of
such investment adviser, depositor, or principal underwriter, for a peried of 12 months, effective on
the second Monday following the entry of this Order. '

I. . Respondent Weller be, and hereby is, suspended from participating in any offering
of a penny stock, including; acting as a promoter, finder, consultant, agent or other person who
engages in activities with a broker, dealer or issuer for purposes of the issuance or trading in any
penny stock, or inducing or attempting to induce the purchase or sale of any penny stock for a
period of 12 months, effective on the second Monday following the entry of this Order.

J. Respondent Weller is denied the privilege of appearing or practicing before the
Commussion as an accountant.

After two years from the date of this Order, Respondent Weller may request that the

Commission consider his reinstatement by submitting an application (atteéntion: Office of the
Chief Accountant) to resume appearing or practicing before the Commission as:
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1. a preparer or reviewer, or a person responsible for the preparation or review,
of any public company’s financial statements that are filed with the Commission. Such an
application must satisfy the Commission that Respondent Weller’s work in his practice before the
Commission will be reviewed either by the independent audit committee of the public company for
which he works or in some other acceptable manner, as long as he practices before the
Commission in this capacity; and/or

2. an independent accountant. Such an application must satisfy the
Commission that:

(a) Respondent Weller, or the public accounting firm with which he is
associated, is registered with the Public Company Accounting Oversight Board (*Board”) in
accordance with the Sarbanes-Oxley Act of 2002, and such registration continues to be effective;

(b)  Respondent Weller, or the registered public accounting firm with
which he is associated, has been inspected by the Board and that inspection did not identify any
criticisms of or potential defects in the Respondent’s or the firm’s quality control system that
would indicate that the Respondent will not receive appropriate supervision;

(c) Respondent Weller has resolved all disciplinary issues with the
Board, and has complied with all terms and conditions of any sanctions imposed by the Board
(other than reinstatement by the Commission); and

(d) Respondent Weller acknowledges his responsibility, as long as
Respondent appears or practices before the Commission as an independent accountant, to comply
with all requirements of the Commission and the Board, including, but not limited to, all
requirements relating to registration, inspections, concurring partner reviews and quality control
standards.

The Commission will consider an application by Respondent Weller to resume appearing
or practicing before the Commission provided that his state CPA license is current and he has
resolved all other disciplinary issues with the applicable state boards of accountancy. However, if
state licensure is dependent on reinstatement by the Commission, the Commission will consider an
application on its other merits. The Commission’s review may include consideration of, in
addition to the matters referenced above, any other matters relating to Respondent’s character,
integrity, professional conduct, or qualifications to appear or practice before the Commission.

K. Respondents Morgan Keegan and Morgan Asset shall jointly and severally pay
disgorgement of $20,500,000 and prejudgment interest of $4,500,000 to the Securities and
Exchange Commission, and a civil penalty of $75,000,000 to the Securities and Exchange
Commission, within ten (10) business days of the entry of this Order. :

L. Respondent Kelsoe shall pay a civil penalty of $250,000 to the Securities and
Exchange Commission, within ten (10) days of this Order.
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M.  Respondent Weller shall pay a civil penalty of $50,000 to the Securities and
Exchange Commission, within ten (10) days of this Order.

N.  All payments pursuant to paragraphs IV. K, L and M, above, shall be made by
certified check, bank cashier's check, or United States postal money order payable to the
Securities and Exchange Commission. The payment shail be delivered or mailed to the Office of
Financial Management, Accounts Receivable, Securities and Exchange Commission, 100 F
Street, NE, Stop 6042, Washington DC 20549, and shall be accompanied by a letter identifying
Respondent as a respondent in these proceedings; setting forth the file number of these
proceedings; and specifying that payment is made pursuant to this Order, a copy of which cover
letter and money order or check shall be sent to William P. Hicks, Associate Regional
Administrator, Securities and Exchange Commission, 3475 Lenox Rd., N.E., Suite 500, Atlanta,
GA 30326-1232. If timely payment is not made, additional interest shall accrue pursuant to 31
U.S.C. § 3717 and/or SEC Rule of Practice 600.

Pursuant to Section 308(a) of the Sarbanes-Oxley Act of 2002, as amended, a Fair Fund is
created for the disgorgement, interest, and penalties described in Paragraphs IV. K, L and M and
any funds paid in connection with related actions pursuant to Paragraph HI. 36, above. Regardless
of whether any such distribution is made from such Fair Fund, amounts ordered to be paid as civil
money penalties pursuant to this Order shall be treated as penalties paid to the government for all
purposes, including all tax purposes. To preserve the deterrent effect of the civil penalty,
Respondents agree that in any Related Investor Action, they shall not argue that they are entitled
to, nor shall they benefit by, offset or reduction of any award of compensatory damages by the
amount of any part of Respondent’s payment of a civil penalty in this action ("Penalty Offset”). If
the court in any Related Investor Action grants such a Penalty Offset, Respondents agree that any
Respondent receiving such offset shall, within 30 days after entry of a final order granting the
Penalty Offset, notify the Commission's counsel in this action and pay the amount of the Penalty
Offset to the United States Treasury or to a Fair Fund, as the Commission directs. Such a payment
shall not be deemed an additional civil penalty and shall not be deemed to change the amount of
the civil penalty imposed in this proceeding. For purposes of this paragraph, a "Related Investor
Action” means a private damages action brought against any of the Respondents by or on behalf of
one or more investors based on substantially the same facts as alleged in the Order instituted by the
Commission in this proceeding.

0. The disgorgement, interest, civil penalties, and any other funds which may be
paid to the Fair Fund through or as the result of related actions, shall be aggregated in the Fair
Fund, which shall be maintained in an interest-bearing account, and shall be distributed pursuant
to a distribution plan (the "Plan") to be administered in accordance with the Commission Rules
on Fair Fund and Disgorgerent Plans. A Fund Administrator (the “Administrator™) shall be
appointed by the Commission. The Administrator shall identify the investors in the Funds who
suffered losses as a result of the violations determined herein, evaluate investor claims and
propose and effectuate a plan to distribute the Fair Fund resulting from this order. The Fair Fund
shall be used to compensate injured customers for their loss. Under no circumstances shall any
part of the Fair Fund be returned to Morgan Keegan, Morgan Asset, Kelsoe or Weller.
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Respondent Morgan Keegan shall pay all reasonable costs and expenses of such distribution
. within thirty (30) days after receipt of an invoice for such services.

P. Morgan Keegan shall comply with the undertakings specified in Paragraph 32
above.

Q. Morgan Asset shall comply with the undertakings specified in Paragraph 34 above.

By the Commission.

Elizabeth M. Murphy W
Secretary
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SECURITIES ACT OF 1933
Release No. 9227 / June 22, 2011

SECURITIES EXCHANGE ACT OF 1934
Release No. 64721 / June 22, 2011

INVESTMENT ADVISERS ACT OF 1940
Release No. 3219 / June 22, 2011

INVESTMENT COMPANY ACT OF 1940
Release No. 29705 / June 22, 2011

ADMINISTRATIVE PROCEEDING
File No. 3-13847

In the Matter of

MORGAN ASSET
MANAGEMENT, INC.; MORGAN
KEEGAN & COMPANY, INC.;
JAMES C. KELSOE, JR.; and
JOSEPH THOMPSON WELLER,
CPA,

Respondents.

UNITED STATES OF AMERICA
_ Before the
SECURITIES AND EXCHANGE COMMISSION

ORDER UNDER SECTION 27(A)(b) OF
THE SECURITIES ACT OF 1933 AND
SECTION 21E(b) OF THE SECURITIES
EXCHANGE ACT OF 1934, GRANTING
WAIVERS OF THE DISQUALIFICATION
PROVISIONS OF SECTION 27A(b)(1)(A)ii)
OF THE SECURITIES ACT OF 1933 AND
SECTION 21E(b)(1)(A)(ii) OF THE

, SECURITIES EXCHANGE ACT OF 1934
AS TO MORGAN ASSET MANAGEMENT
INC., AND MORGAN KEEGAN &
COMPANY, INC. AND THEIR |
AFFILIATES.

Morgan Asset Management, Inc. (“Morgan Asset””) and Morgan Keegan & Co., Inc.
(“Morgan Keegan™), and have submitted a letter on behalf of themselves, their afﬁhates and other
offering participants, dated June 15, 2011, for a waiver of the dlsquahﬁcatlon provisions of
Section 27A(b)1)(A)(ii) of the Securrtles Act of 1933 ("Securities Act") and Section
21E(b)(1)(A)(ii) of the Securities Exchange Act of 1934 ("Exchange Act") arising from their
settlement of an administrative proceedmg commenced by the Commission.
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On June 22, 2011, pursuant to the Offer of Settlement by Morgan Asset, Morgan Keegan
and others, the Commission issued an Order Making Findings and Imposing Remedial Sanctions
and a Cease-and-Desist Order Pursuant to Section 15(b) of the Securities Exchange Act of 1934,
Sections 203(e), 203(f) and 203(k) of the Investment Advisers Act of 1940, and Sections 9(b) and
9(1) of the Investment Company Act of 1940, and Imposing Suspension Pursuant to Section 4C of
the Securities Exchange Act of 1934 and Rule 102(e)(1)(iii) of the Commission’s Rules of
Practice. Under the Order, the Commission found that (i) Morgan Asset violated Sections 206(1),
206(2) and 206(4) of the Investment Advisers Act of 1940 (“Advisers Act”) and Rule 206(4)-7
thereunder, and Section 34(b) of the Investment Company Act of 1940 (*“Investment Company
Act”) and aided and abetted violations of Rules 22¢-1 and 38a-1 promulgated under the Investment
Company Act; and (ii} Morgan Keegan violated Rule 22¢-1 promulgated under the Investment
Company Act and aided and abetted violations of Section 34(b) of the Investment Company Act
and Rule 38a-1 promulgated under the Investment Company Act.

The Order, with regard to Morgan Asset and Morgan Keegan, censures Morgan Asset and
Morgan Keegan and (1) requires Morgan Asset to cease and desist from committing or causing any
violations and any future violations of Sections 206(1), 206(2) and 206(4) of the Advisers Act and
Rule 206(4)-7 thereunder, and Section 34(b) of the Investment Company Act and Rules 22¢-1 and
38a-1 promulgated under the Investment Company Act; (2) requires Morgan Keegan to cease and
desist from committing or causing any violations and any future violations of Section 34(b) of the
Investment Company Act and Rules 22¢-1 and 38a-1 promulgated under the Investment Company
Act; (3) censures Morgan Asset and Morgan Keegan; (4) requires Morgan Asset and Morgan
Keegan, jointly and severally, within 10 days of the entry of the Order, to pay disgorgement of
$20,500,000, prejudgment interest of $4,500,000 and a civil money penalty in the amount of
$75,000,000 to the Commission; (5) requires Morgan Asset and Morgan Keegan to comply with
certain undertakings related to the valuation of portfolio securities for which market quotations are
not available; and (6) requires Morgan Asset and Morgan Keegan to certify in writing to the staff
of the Commission that they have complied with the undertakings.

The safe harbor provisions of Section 27A(c) of the Securities Act and Section 21E(c) of the
Exchange Act are not available for any forward looking statement that is "made with respect to the
business or operations of an issuer, if the issuer . . . during the 3-year period preceding the date on
which the statement was first made . . . has been made the subject of an . . . administrative decree
or order arising out of a governmental action that (I) prohibits future violations of the antifraud
provisions of the federal securities laws; (II) requires that the issuer cease and desist from violating
the antifraud provisions of the securities laws; or (III) determines that the issuer violated the
antifraud provisions of the securities laws[.]" Section 27A(b)(1)(A)(ii) of the Securities Act and
Section 21E(b)(1)(A)(ii) of the Exchange Act. The disqualifications may be waived "to the extent
otherwise specifically provided by rule, regulation, or order of the Commission.” Section 27A(b)
of the Securities Act and Section 2 1E(b) of the Exchange Act.

Based on the representations set forth in the letter submitted by Morgan Asset and Morgan
‘Keegan, the Commission has determined that, under the circumstances, the request for a waiver of
the disqualifications resulting from the entry of the Order is appropriate and should be granted.




Accordingly, IT IS ORDERED, pursuant to Section 27A(b) of the Securities Act and
Section 27E(b) of the Exchange Act, that a waiver from the disqualification provisions of Section
27A(b)(1)(A)(i) of the Securities Act and Section 21E(b)(1)(A)(ii) of the Exchange Act as to
Morgan Asset and Morgan Keegan, their affiliates, and other offermg partlmpants resulting from
the entry of the Order is hereby granted.

By the Commission.

Elizabeth M. Murphy
Secretary

By:(Jill M. Peterson
Assistant Secretary
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UNITED STATES OF AMERICA
Before the 7
SECURITIES AND EXCHANGE COMMISSION .

June 2, 2011

In the Matter of _

InPhonic, Inc. ORDER COMPELLING
WITNESS TO TESTIFY

File No. HO-10671

The Securities and Exchange Commission (“Commission™), deciding the testimony of
Samuel Sina Bahreini, who has refused to testify or provide other information, based on his
privilege against self-incrimination, to be necessary to the public interest, finds it necessary and
appropriate and hereby

ORDERS, pursuant to Title 18, Sections 6002 and 6004 of the United States Code and
the attached authorization of the Attorney General, that Samuel Sina Bahreini be and hereby is

compelled to testify and to provide other information relating to all matters of which he has
. knowledge, direct or indirect, in the above-captioned case.

By the Commission.

Elizabeth M. Murphy
Secretary

Iy




COMMODITY FUTURES TRADING COMMISSION
17 CFR Part 1

RIN 3038-AD46

SECURITIES AND EXCHANGE COMMISSION

17 CFR Part 240

[Release No. 33-9204A; 34—-64372A; File No. 57-16-11]
RIN 3235-AK65

Further Definition of ““‘Swap,”’ “‘Security-Based Swap,”’ and ‘‘Security-Based Swap
Agreement’’; Mixed Swaps; Security-Based Swap Agreement Recordkeeping

AGENCIES: Commodity Futures Trading Commission; Securities and Exchange Commission.
ACTION: Joint proposed rules; proposed interpretations; correction.

SUMMARY: The Commodity Futures Trading Commission and the Securities and Exchange
Commission*published a document in the Federal Register of May 23, 2011 that referenced an
incorrect RIN and an incorre;ct cite in an authority citation. This correction is being published to
correct both the RIN and the authority citation.

FOR FURTHER INFORMATION CONTACT: CFTC: Julian E. Hammar, Assistant General
Counsel, at 202-418-51 18, jhammaf@cﬂc.gov, Mark Fajfar, Assistant General Counsel, at 202—
418- 6636, mfajfar@cttc.gov, or David E. Aron, Counsel, at 202-418-6621, daron(@cttc.gov,
Office of General Counsel, Commodity Futures Trading Commission, Three Lafayette Centre,
1155 21st Street, NW., Washington, DC 20581; SEC: Matthew A. Daigler, Senior' Special
Counsel, at 202—551--5578, Cristie L. March, Attorney-Adviser, at 202-551-5574, or Leah M.
Drennan, Attorney-Adviser, at 202—-551-5507, Division of Trading and Markets, or Michael J.
Reedich, Special Counsel, or Tamara Br.ightwell, Senjor Special Counsel to the Director, at 202
551— 3500, Division of Corporation Finance, Sccurities and Exchange Commission, 100 F
Street, NE., Washington, DC 205497010
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CORRECTION
In the Federal Registe_r of May 23, 2011, in FR Doc. 2011-11008, dn page 29818, in the
10th line of the first column, the Security and Exchange Commission’s RIN is corrected to read
as noted above. |
In the Federal Register of Mﬁy 23,2011, in FR Doc. 2011-11008, on page 29888, the
authority citation in the second column reads as follows:
Authority: 7 U.S.C. 1a, 2, 5, 6, 6a, 6b, 6c, éd, be, of, 6g, 6h, 61, 0j, 6k, 61, 6m, 6n, 60,
6p, 61,7, 7a, 7b, 8, 9, 10, 12, 12a, 12¢, 13a, 13a-1, 16, 16a, 21, 23, and 24.

Commodity Futures Trading Commission.
David A. Stawick
' Secretary '

Securities and Exchange Commission.
Elizabeth M. Murphy %

Secretary

Dated: June 1, 2011




UNITED STATES OF AMERICA

Before the

SECURITIES AND EXCHANGE COMMISSION

-SECURITIES EXCHANGE ACT OF 1934

Release No. 64587 / June 2, 2011

ADMINISTRATIVE PROCEEDING

File No. 3-14408

In the Matter of
LODAVINA GROSNICKLE,

~ Respondent.

ORDER INSTITUTING ADMINISTRATIVE
PROCEEDINGS PURSUANT TO SECTION
15(b) OF THE SECURITIES EXCHANGE
ACT OF 1934 AND NOTICE OF HEARING

L

The Securities and Exchange Commission (*Commission”) deems it appropriate and in the
public interest that public administrative proceedings be, and hereby are, instituted pursuant to
Section 15(b) of the Securities Exchange Act of 1934 (“Exchange Act”), against Lodavina
Grosnickle (“Respondent” or “Grosnickle™).

IL.

After an investigation, the Division of Enforcement alleges that:

A. RESPONDENT

1. From February through May 2007, Grosnickle was the co-founder and vice
president of TG Capital LLC (“TG Capital”). During that period, Grosnickle was neither registered
with the Commission as a broker-dealer nor associated with a registered broker-dealer. In
connection with the sale of membership units of TG Capital, Grosnickle acted as an unregistered
broker or dealer. Grosnickle, age 55, is a resident of Chula Vista, California.

A
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B. ENTRY OF THE INJUNCTION

2. On May 9, 2011, a default judgment was entered against Grosnickle,
permanently enjoining her from future violations of Section 17(a} of the Securities Act of 1933
(“Securities Act”) and Sections 10(b) and 15(a) of the Exchange Act and Rule 10b-5 thereunder, in
the civil action entitled Securities and Exchange Commission v. TG Capital LLC, et al., Civil
Action Number SACV 07-00579-CJC (ANx), in the United States District Court for the Central
District of California. o .

3. The Commission’s complaint alleged that, from at least February through
May 2007, Grosnickle, acting in concert with Thanh Viet Jeremy Cao (“Ca0”), raised at least $3.78
million from approximately 33 investors from the sale of membership units in TG Capital that
purportedly would pay investors guaranteed returns of 28% to 30% per year. The complaint further
alleged that Grosnickle, knowingly or recklessly: (1) misrepresented to investors that TG Capital
would use investor funds to invest in bank instruments backed by bank guarantees and gold, invest
in gold by purchasing letters of credit or standby letters of credit, or would loan money to a named
bank, when in fact TG Capital sent $1.78 million of investor funds overseas to purportedly make a
personal loan on behalf of Cao to a third person and paid Grosnickle undisclosed commissions
ranging from 4% to 10% of the total contributed by investors she brought into TG Capital; (2)
misrepresented to investors that their investment in TG Capital was guaranteed by three named
banks and by gold, when in fact none of the named banks had any relationship with TG Capital and
TG Capital had no gold; and (3) provided to an investor or investors purported documents from
banks referencing bank guarantees, when in fact the documents were forged.

II1.

In view of the allegations made by the Division of Enforcement, the Commission deems it
necessary and appropriate in the public interest that public administrative proceedings be instituted
to determine:

A. Whether the allegations set forth in Section II hereof are true and, in connection
therewith, to afford Respondent an opportunity to establish any defenses to such allegations.

B. What, if any, remedial action is appropriate in the public interest against Respondent
~ pursuant to Section 15(b) of the Exchange Act.

IV.

IT IS ORDERED that a public hearing for the purpose of taking evidence on the questions-
set forth in Section ITT hereof shall be convened at a time and place to be fixed, and before an
Administrative Law Judge to be designated by further order as provided by Rule 110 of the
Commission's Rules of Practice, 17 C.F.R. § 201.110.




IT IS FURTHER ORDERED that Respondent shall file an Answer to the allegations
contained in this Order within twenty (20} days after service of this Order, as provided by Rule 220
of the Commission's Rules of Practice, 17 C.F.R. § 201.220.

If Respondent fails to file the directed answer, or fails to appear at a hearing after being duly
notified, the Respondent may be deemed in default and the proceedings may be determined against
her upon consideration of this Order, the allegations of which may be deemed to be true as provided
by Rules 155(a), 220(f), 221(f) and 310 of the Commission's Rules of Practice, 17 C.F.R. §§ '
201.155(a), 201.220(f), 201.221(f) and 201.310.

This Order shall be served forthwith upon Respondent personally or by certified mail.

IT IS FURTHER ORDERED that the Administrative Law Judge shall issue an initial
decision no later than 210 days from the date of service of this Order, pursuant to Rule 360(a)(2) of
the Commission’s Rules of Practice, 17 C.F.R. §201.360.

In the absence of an appropriate waiver, no officer or employee of the Commission engaged
in the performance of investigative or prosecuting functions in this or any factually related
proceeding will be permitted to participate or advise in the decision of this matter, except as witness
or counsel in proceedings held pursuant to notice. Since this proceeding is not “rule making” within
the meaning of Section 551 of the Administrative Procedure Act, it is not deemed subject to the
provisions of Section 553 delaying the effective date of any final Commission action.

For the Commission, by its Secretary, pursuant to delegated authority.

Elizabeth M. Murphy
Secretary




UNITED STATES OF AMERICA
- Before the
SECURITIES AND EXCHANGE COMMISSION

- SECURITIES EXCHANGE ACT OF 1934
Release No. 64588 / June 2, 2011

ACCOUNTING AND AUDITING ENFORCEMENT
Release No. 3286 / June 2, 2011

ADMINISTRATIVE PROCEEDING
File No. 3-14177

In the Matter of ORDER MAKING FINDINGS AND
| IMPOSING REMEDIAL SANCTIONS
'CARL W. JASPER, CPA PURSUANT TO RULE 102(e)(3) OF THE

COMMISSION’S RULES OF PRACTICE
Respondent. '

L

On January 7, 2011, the Securities and Exchange Commission (“Commission”) instituted
public administrative proceedings pursuant to Rule 102(e)(3)! of the Commission’s Rules of
Practice against Carl W. Jasper (“Respondent™ or “Jasper”).

IL

In connection with these proceedings, Respondent has submitted an Offer of Settlement
(the “Offer””) which the Commission has determined to accept. Solely for the purpose of these
proceedings and any other proceedings brought by or on behalf of the Commission, or to which the
Commission is a party, and prior to a hearing pursuant to the Commission's Rules of Practice, 17
C.F.R. §201.100, et seq., and without admitting or denying the findings herein, except as to the
Commission’s jurisdiction over him and the subject matter of these proceedings, which are

! ‘Rule 102(e)(3Xi) provides, in relevant part, that:

The Commission, with due regard to the public interest and without preliminary hearing, may, by order, ...

suspend from appearing or practicing before it any . . . accountant . . . who has been by name . . . permanently
enjoined by any court of competent jurisdiction, by reason of his or her misconduct in an action brought by the
Commission, from violating or aiding and abetting the violation of any provision of the Federal securities laws or of

the rules and regulations thereunder.
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admitted, Respondent consents to the entry of this Order Making Findings and Imposing Remedial
Sanctions Pursuant to Rule 102(e) of the Commission’s Rules of Practice, as set forth below.

II.
On the basis of this Order and Respondent’s Offer, the Commission finds that:

1. Jasper, age 54, is and has been a certified public accountant (“CPA”) licensed to
practice in the State of California. From April 1999 through January 2007, Respondent served as
Vice President, Chief Financial Officer, and Principal Accounting Officer of Maxim Integrated
Products, Inc. (“Maxim”), a San Jose semiconductor company. From 1983 to 1995, Respondent
worked as an auditor for Emnst & Young, LLP. Respondent’s CPA license was inactive during his
tenure at Maxim. '

2. On November 5, 2010, the United States District Court for the Northern District of
California entered an amended final judgment against Respondent. SEC v. Jasper, C-07-6122 JW
(N.D. Cal. Dec. 4, 2007). The Amended Final Judgment followed a jury trial in which the jury
found that Respondent violated Section 17(a)(1) of the Securities Act of 1933 (“Securities Act™)
and Section 10(b) of the Securities Exchange Act of 1934 (“Exchange Act”), and Rules 10b-5,
13a-14, 13b2-1, and 13b2-2 thereunder, and aided and abetted Maxim’s violations of Sections
13(a), 13(b)(2)(A), and 13(b)}(2)(B) of the Exchange Act and Rules 12b-20, 13a-1, 13a-11, and
13a-13 thereunder.

3. The Amended Final Judgment against Respondent, among other things,
permanently enjoins him from future violations, direct or indirect, of Section 17(a)(1) of the
Securities Act and Section 10(b) of the Exchange Act and Rules 10b-5, 13a-14, 13b2-1, and 13b2-
2 thereunder, and from aiding and abetting any violations of Sections 13(a), 13(b)}(2)(A), and
13(b)(2)(B) of the Exchange Act and Rules 12b-20, 13a-1, 13a-11, and 13a-13 thereunder. It also
bars Respondent, for a period of two years, from acting as an officer or director for any issuer that
has a class of securities registered pursuant to Section 12 of the Exchange Act, 15 U.S.C. § 781, or
that is required to file reports pursuant to Section 15(d) of the Exchange Act, 15 U.S.C. § 780(d),
and requires Respondent to reimburse Maxim $1,869,639 and pay a civil penalty of $360,000.

4. The Commission’s first amended complaint alleged that Respondent, from at least
2000 through 2005, engaged in a scheme to illegaily backdate stock options granted to Maxim’s
employees and directors, concealing millions of dollars in expenses from investors and
significantly overstating Maxim’s income. It further alleged that Respondent was aware that
Maxim granted options on purported dates that had been selected with hindsight and that he knew,
or was reckless in not knowing, that Maxim was failing to report expenses for those in-the-money
options and was falsely reporting that it only granted options at fair market value. It further alleged
that Respondent signed several of Maxim’s public filings, including annual, quarterly, and current
reports and registration statements that were materially false and misleading.




Iv.

In view of the foregoing, the Commission deems it appropriate and in the public interest to
impose the sanction agreed to in Respondent Jasper’s Offer.

Accordingly, it is hereby ORDERED, effective immediately, that:

A. Jasper is suspended from appearing or practicing before the Commission as an
accountant.

B. After five years from the date of this order, Respondent may request that the
Commission consider his reinstatement by submitting an application (attention: Office of the Chief
Accountant) to resume appearing or practicing before the Commission as:

1. a preparer or reviewer, or a person responsible for the preparation or
review, of any public company’s financial statements that are filed with the Commission. Such
an application must satisfy the Commission that Respondent’s work in his practice before the
Commission will be reviewed either by the independent audit committee of the public company
for which he works or in some other acceptable manner, as long as he practices before the
Commission in this capacity; and/or

2. an independent accountant. Such an application must satisfy the
Commission that: ’ : '

(a) Respondent, or the public accounting firm with which he is
associated, is registered with the Public Company Accounting Oversight Board (“Board”) in
accordance with the Sarbanes-Oxley Act of 2002, and such registration continues to be effective;

{(b) Respondent, or the registered public accounting firm with which he
is associated, has been inspected by the Board and that inspection did not identify any criticisms
of or potential defects in the Respondent’s or the firm’s quality control system that would
indicate that the Respondent will not receive appropriate supervision;

(c) Respondent has resolved all disciplinary issues with the Board, and
has complied with all terms and conditions of any sanctions imposed by the Board (other than
reinstatement by the Commission); and

(d) Respondent acknowledges his responsibility, as long as
Respondent appears or practices before the Commission as an independent accountant, to
comply with all requirements of the Commission and the Board, including, but not limited to, all
requirements relating to registration, inspections, concurring partner reviews and quality control
standards.

C. The Commission will consider an application by Respondent to resume
appearing or practicing before the Commission provided that his license is current and he

3




has resolved all other disciplinary issues with the applicable boards of accountancy.
However, if licensure is dependent on reinstatement by the Commission, the Commission
will consider an application on its other merits. The Commission’s review may include
consideration of, in addition to the matters referenced above, any other matters relating to
Respondent’s character, integrity, professional conduct, or qualifications to appear or
practice before the Commission.

By the Commission.

Elizabeth M. Murphy
Secretary




UNITED STATES OF AMERICA
Before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 64600 / June 3, 2011

ADMINISTRATIVE PROCEEDING
File No. 3-14409

In the Matter of - ORDER INSTITUTING
ADMINISTRATIVE PROCEEDINGS
GIUSEPPE TULLIO PURSUANT TO SECTION 15(b) OF THE
ABATEMARCO, SECURITIES EXCHANGE ACT OF 1934,
MAKING FINDINGS, AND IMPOSING
Respondent. REMEDIAL SANCTIONS
L

The Securities and Exchange Commission (“Commission”) deems it appropriate and in the
public interest that public administrative proceedings be, and hereby are, instituted pursuant to
Section 15(b) of the Securities Exchange Act of 1934 (“Exchange Act”) against Giuseppe Tullio
Abatemarco (“Respondent”).

IL.

In anticipation of the institution of these proceedings, Respondent has submitted an Offer
of Settlement (the “Offer””) which the Commission has determined to accept. Solely for the
purpose of these proceedings and any other proceedings brought by or on behalf of the
Commission, or to which the Commission is a party, and without admitting or denying the findings
herein, except as to the Commission’s jurisdiction over him and the subject matter of these
proceedings, and the findings contained in Section I11.3 below, which are admitted, Respondent
consents to the entry of this Order Instituting Administrative Proceedings Pursuant to Section 15(b)
of the Exchange Act (“Order™), as set forth below.
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. HI.

On the basis of this Order and Respondent’s Offer, the Commission finds that:

1. Respondent is employed by AXA Winterthur. He is 40 years old and resides in
Switzerland. AXA is a broker-dealer and investment adviser registered with the Commission.

2. Martek Biosciences Corporation was a Delaware corporation with its headquarters
in Columbia, Maryland. Martek’s common stock was registered with the Commission pursuant to
Section 12(b) of the Exchange Act and was quoted on the NASDAQ Global Select Market under
the ticker symbol MATK. Options in its common stock traded on, among other places, the
following exchanges located in New York, New York: NYSE Amex operated by NYSE Amex
LLC, NYSE Arca operated by NYSE Arca, Inc., and the International Securities Exchange.

3. On May 24, 2011, a final judgment was entered by consent against Respondent,
permanently enjoining him from future violations of Sections 10(b) and 14(e) of the Exchange Act
and Rules 10b-5 and 14e-3 thereunder, in the civil action entitled Securities and Exchange
Commission v. Giuseppe Tullio Abatemarco, No. 10-cv-9527 (WHP), in the United States District
Court for the Southern District of New York.

4, The Commission’s amended complaint alleged that in the days preceding the
announcement that another company would commence a cash tender offer to acquire all the
outstanding shares of the common stock of Martek, Respondent purchased 2,616 Martek call

. option contracts based on material non-public information he acquired from the common-law wife
of an employee of the offeror in violation of Sections 10(b) and 14(e) of the Exchange Act and
Exchange Act Rules 10b-5 and 14e-3. The Commission further alleged that upon selling the call
option contracts shortly after the announcement, Respondent netted illegal trading profits of almost
$1.2 million.

IV.

In view of the foregoing, the Commission deems it appropriate and in the public interest to
impose the sanctions agreed to in Respondent’s Offer.

Accordingly, it is hereby ORDERED pursuant to Section 15(b}(6) of the Exchange Act, as
amended by the Dodd-Irank Wall Street Reform and Consumer Protection Act, PL 111-203, July
21, 2010, 124 Stat. 1376, that Respondent be, and hereby is, barred from association with any
broker, dealer, investment adviser, municipal securities dealer, municipal advisor, transfer agent, or
nationally recognized statistical rating organization; and

Respondent be, and is hereby, barred from participating in any offering of a penny stock,
including: acting as a promoter, finder, consultant, agent or other person who engages in activities
with a broker, dealer or issuer for purposes of the issuance or trading in any penny stock, or
inducing or attempting to induce the purchase or sale of any penny stock.




Any reapplication for association by the Respondent will be subject to the applicable laws

and regulations governing the reentry process, and reentry may be conditioned upon a number of
factors, including, but not limited to, the satisfaction of any or all of the following: (a) any
disgorgement ordered against the Respondent, whether or not the Commission has fully or partially
waived payment of such disgorgement; (b) any arbitration award related to the conduct that served
as the basis for the Commission order; (c) any self-regulatory organization arbitration award to a
customer, whether or not related to the conduct that served as the basts for the Commission order;
and (d) any restitution order by a self-regulatory organization, whether or not related to the conduct
that served as the basis for the Commission order.

By the Commission.

Elizabeth M. Murphy
Secretary

il
Byﬁ% Peﬂtm

. Assistant Secretary




UNITED STATES OF AMERICA
before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Rel. No. 64598 / June 3, 2011

ACCOUNTING AND AUDITING ENFORCEMENT
Rel. No. 3287 / June 3, 2011 A

Admin. Proc. File No. 3-14323

In the Matter of | - ORDER DENYING MOTION
TO LIFT TEMPORARY
MICHAEL C. PATTISON, CPA i SUSPENSION AND
’ DIRECTING HEARING

On April 5,2011, we issued an order instituting proceedings ("OIP") against Michaet C.
Pattison, a certified public accountant ("CPA"), pursuant to Commission Rule of
Practice 102(e)(3),' that temporarily suspended him from appearing or practicing before the

! Rule of Practice 102(e)(3)(i), 17 C.F.R. § 201 102(e)(3)(D), provides, in pertinent
part, that:

(i) The Commission, with due regard to the public interest and without preliminary
hearing, may, by order, temporarily suspend from appearing or practicing before it
any . .. accountant . .. who has been by name:

(A) permanently enjoined by any court of competent jurisdiction, by reason of his
or her misconduct in an action brought by the Commission, from violating or
aiding and abetting the violation of any provision of the Federal securities laws or
of the rules and regulations thereunder; or

(B) found by any court of competent jurisdiction in an action brought by the
Commission to which he or she is a party or found by the Commission in any
administrative proceeding to which he or she is a party to have violated (unless
the violation was found not to have been wiltful) or aided and abetted the
violation of any provision of the Federal securities laws or of the rules and

regulations thereunder.
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. Commission as an accountant.” Pattison has filed a petition, pursuant to Rule 102(e)(3)(ii),’
requesting that his temporary suspension be lifted.

Pattison was controller of Embarcadero Technologies, Inc. ("Embarcadero"), from
January 2000 through July 2005.* On September 9, 2008, the Commission filed a complaint in
the United States District Court for the Northern District of California, alleging that Pattison,
among other things, knowingly falsified numerous books, records, and accounts in connection
with the backdating of stock options granted to Embarcadero's employees from 2000
through 2005. The complaint further alleged that Pattison knowingly circumvented
Embarcadero's internal accounting controls to avoid recording compensation expenses related to
the backdated, in-the-money, stock options during the same time period.

A jury found that Pattison violated Section 13(b)(5) of the Securities Exchange Act

of 1934, which prohibits persons from "knowingly circumvent[ing] . . . a system of internal
accounting controls or knowingly falsify{ing] any [required] book, record, or account.” The jury
also found that Pattison violated Exchange Act Rule 13b2-1, which prohibits persons from
"directly or indirectly, falsify[ing] any [required] book, record, or account."® On
February 23, 2011, the district court entered an amended final judgment against Pattison
permanently enjoining him from violating Exchange Act Section 13(b)(5) and Exchange Act
Rule 13b2-1." The final judgment, as amended, further ordered Pattison to pay $74,446 in

. disgorgement, plus prejudgment interest, and a second-tier civil monetary penalty of $50,000.

In issuing the OIP, we found it "appropriate and in the public interest" that Pattison be
temporarily suspended from appearing or practicing before the Commission, based on the district
court's final judgment. We stated that the temporary suspension would become permanent unless
Pattison filed a petition challenging it within thirty days of service of the order, pursuant to Rule
of Practice 102(e)(3)(ii). We further advised that, pursuant to Rule of Practice 102(e)(3)(iii),

2 Michael C. Pattison, CPA, Securities Exchange Act Rel. No. 64190 (Apr. 5,

2011),  SEC Docket __.
; 17 C.ER. § 201.102(e)3)ii).
! Pattison, __ SEC Docket-at .
5 15U.S.C. § 78m®)(5).
¢ 17 C.F.R. § 240.13b2-1.

7 SEC v. Pattison, C-08-4238 EMC, 2011 U.S. Dist. LEXIS 23427 (N.D. Cal.
Feb. 23, 2011). The district court noted, in enjoining Pattison, that he "currently holds a position
. as an accountant in a private trading company, and is still a licensed CPA, eligible to return to the
public accounting field.” Id. at *7.
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upon receipt of such a petition, we would either "lift the temporary suspension, or set the matter
down for hearing . . ., or both."

In his petition, Pattison argues that the temporary "suspension is premature” because he
has filed a "meritorious motion to amend the [final judgment]" with the district court and because
he "will appeal any adverse ruling on his motion." He requests that the Commission lift the
temporary suspension "until that motion, and the potential appeal, are decided.” Pattison also
contends that the "suspension is inappropriate and excessive in light of the nature of the case,"
noting that the jury dismissed several charges against him, "absolv[ing]" him of any wrongdoing
with respect to the "antifraud and disclosure provisions of the . . . Exchange Act." He further
contends that the district court used "an improper standard for the requisite intent" under
Exchange Act Section 13(b)(5) and challenges the evidence used against him at trial, claiming
the Commission improperly relied on Embarcadero's financial statements and "elicit[ed]
improper expert testimony about complicated accounting rules from lay witnesses." In addition,
Pattison also claims that the OIP erroneously states that he was enjoined from "indirec "
violations of Section 13(b)(5), urges the Commission to issue a more "definitive statement"
regarding his misconduct, and requests the opportunity "to present additional briefing . . . and
proposed findings . . . before any administrative hearing and decision." The Division of
Enforcement opposes Pattison's petition.

Rule 102(e)(3) permits the Commission to suspend any accountant or other professional
or expert who has been "permanently enjoined from violating . . . the Federal securities laws or
of the rules and regulations thereunder; or . . . found by any court of competent jurisdiction in an
action brought by the Commission . . . to have violated . . . the . . . Federal securities laws or rules
and regulations thereunder."® Although Pattison is entitled to appeal the underlying case against
him, neither the pendency of his current motion before the district court nor the possibility of an
appeal to the court of appeals "alter[s] the effect” of the jury's finding of securitics law violations
or the court's imposition of an injunction, here.’ Generally, a respondent in a "follow-on"
proceeding is precluded from challenging the basis for, or findings in, the underlying injunctive
action.'® At this stage, it appears that the findings made in the injunctive proceeding and the
injunction issued against him justify continuing his suspension "until it can be determined what,

8 17 C.F.R. § 201.102()(3)(0).

? Daniel S. Lezak, 57 S.E.C. 997, 1000 n.16 (2004); see also Michael T. Studer, 57
S.E.C. 890, 897 (2004) (noting that "the fact that Studer is still litigating that action [on appeal]
does not affect our statutory authority to conduct this proceeding"), aff'd, 148 F. App'x 58 (2d
Cir. 2005).

10 See, e.g., Jose P. Zollino, Exchange Act Rel. No. 55107 (Jan. 16, 2007), 89 SEC
Docket 2598, 2604-05 n.20 (noting the appropriate forum for respondent's challenges to
underlying litigation is the appellate court). '
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if any, action may be appropriate to protect the Commission's processes."'! As provided in

Rule 102(e)(3)(iii), therefore, we will set the matter down for public hearing. We note that
Pattison's other claims concerning the present proceeding — i.e., that the OIP is incorrect and that
a more definitive statement is needed - are more appropriately addressed, in the first instance, by
the law judge in the context of administering the hearing. The law judge may order and schedule
the filing of an answer to the OIP, pursuant to Rule of Practice 220.° We express no opinion as
to the merits of Pattison's claims.

Accordingly, IT IS ORDERED that this proceeding be set down for public hearing before
an administrative law judge in accordance with Rule of Practice 110. As specified in Rule of
Practice 102(e)(3)(iii), the hearing in this matter shall be expedited in accordance with Rule of
Practice 500; it is further

ORDERED that the administrative law judge shall issue an initial decision no later
than 210 days from the date of service of this order; and it is further

ORDERED that the temporary suspension of Michael C. Pattison, entered on
April 5, 2011, remain in effect pending a hearing and decision in this matter.

By the Commission.

Elizabeth M. Murphy
Secretary

AL

il M. Peterson
Assistant Secretary

1 Lezak, 57 S.E.C. at 1001.

2 17 C.F.R. § 201.220.
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UNITED STATES OF AMERICA
Before the
SECURITIES AND EXCHANGE COMMISSION

JUNE 6, 2011

IN THE MATTER OF -
ARTFEST INTERNATIONAL, INC. : ORDER OF SUSPENSION
OF TRADING

_File No. 500-1

It appears to'the St;cuﬁties and Exchange Commission that there is a lack of
current and accurate information concerning the securities of Artfest International, Inc.
(“Artfest”) because of quesh'ons regarding the accuracy and adequacy of assertions by
Artfest, in its 2010 Form 10-K and amended Form 10-K filed Wit}-l the Commission,
concerning, among other things, an independent audit of Artfest’s financial statements for
the fiscal year ended December 31, 2010, which was not performed, and financial
statements for the 2010 period that are referenced in the filings as “audited,” when they
were not.

The Commission is of the opinion that the public interest and the protection of
investors require a suspension of trading in the securities of the above-listed company.

THEREFORE, IT IS ORDERED, pursuant to Section 12(k) of the Securities
Exchange Act of 1934, that trading in the securities of the above-listed co'mpany is
suspended for the period from 9:30 am. EDT on Monday, June 6, 2011 and terminating

at 11:59 p.m. EDT on Friday, June 17, 2011,
By the Commission. - - ;L

Elizabeth M. Murphy
Secretary
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UNITED STATES OF AMERICA

Before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 64610 / June 6, 2011

ADMINISTRATIVE PROCEEDING
File No. 3-14411 '

In the Matter of

D’Brit Corp., ORDER INSTITUTING

Dair Ventures, Inc., ADMINISTRATIVE PROCEEDINGS

DATEQ Information Network, Inc. (n/k/a AND NOTICE OF HEARING
LexisNexis Risk Solutions, Inc.), PURSUANT TO SECTION 12(j) OF

D.C. Trading & Development Corp., THE SECURITIES EXCHANGE ACT

Delsoft Consulting, Inc., OF 1934

Dev-Tech Corp. (n/k/a Dev Sec, Inc.),
Digital Products Corp., and
Dollar Time Group, Inc.,

Respondents.

L

The Securities and Exchange Commission (“Commission”) deems it necessary
and appropriate for the protection of investors that public administrative proceedings be,
and hereby are, instituted pursuant to Section 12(j) of the Securities Exchange Act of
1934 (“Exchange Act”) against Respondents D’Brit Corp., Dair Ventures, Inc., DATEQ
Information Network, Inc. (n/k/a LexisNexis Risk Solutions, Inc.), D.C. Trading &
Development Corp., Delsoft Consulting, Inc., Dev-Tech Corp. (n/k/a Dev Sec, Inc.),
Digital Products Corp., and Dollar Time Group, Inc.

IL

After an investigation, the Division of Enforcement alleges that:

A. RESPONDENTS
1. D’Brit Corp. (CIK No. 771858) is a void Delaware corporation located in

McLean, Virginia with a class of securities registered with the Commission pursuant to
Exchange Act Section 12(g). D’Brit is delinquent in its periodic filings with the

N




Commission, having not filed any periodic reports since it filed a Form 10-Q for the
period ended June 30, 1997, which reported a net loss of over $108,000 for the prior six
months.

2. Dair Ventures, Inc. (CIK No. 1139511} is a dissolved Florida corporation
located in Miami Beach, Florida with a class of securities registered with the Commission
pursuant to Exchange Act Section 12(g). Dair Ventures is delinquent in its periodic
filings with the Commission, having not filed any periodic reports since it filed a Form
10-QSB for the period ended September 30, 2002, which reported no income or loss for
the prior three months.

3. DATEQ Information Network, Inc. (n/k/a LexisNexis Risk Solutions, Inc.}
(CIK No. 878775) is a Georgia corporation Jocated in Norcross, Georgia with a class of
securities registered with the Commission pursuant to Exchange Act Section 12(g).
DATEQ Information Network is delinquent in its periodic filings with the Commission,
having not filed any periodic reports since it filed a Form 10-Q for the period ended June
30, 1995, which reported a net loss of over §1.8 million for the prior six months.

4. D.C. Trading & Development Corp. (CIK No. 27448) is a void Delaware
corporation located in Arlington, Virginia with a class of securities registered with the
Commission pursuant to Exchange Act Section 12(g). D.C. Trading & Development 1s
delinguent in its periodic filings with the Commission, having not filed any periodic
reports since it filed a Form 10-K for the period ended December 31, 1993, which
reported a net loss of over $680,000 for the prior twelve months.

5. Delsoft Consulting, Inc. (CIK No. 1029424) is a revoked Georgia corporation
located in Roswell, Georgia with a class of securities registered with the Commission
pursuant to Exchange Act Section 12(g). Delsoft Consulting is delinquent in its periodic
filings with the Comumission, having not filed any periodic reports since it filed a Form
10-QSB for the period ended December 31, 2000, which reported a net loss of over
$610,000 for the prior six months.

6. Dev-Tech Corp. (Wk/a Dev Sec, Inc.) {(CIK No. 818970) is a dissolved
Florida corporation located in West Palm Beach, Florida with a class of securities
registered with the Commission pursuant to Exchange Act Section 12(g). Dev-Tech 1s
delinquent in its periodic filings with the Commission, having not filed any periodic
reports since it filed a Form 10-QSB for the period ended September 30, 1995, which
reported a net loss of over $989,000 for the prior nine months.

7. Digital Products Corp. (CIK No. 28895) is a dissolved Florida corporation
located in Pompano Beach, Florida with a class of securities registered with the
Commission pursuant to Exchange Act Section 12(g). Digital Products is delinquent in
its periodic filings with the Commission, having not filed any periodic reports since it
filed a Form 10-Q for the period ended December 31, 1995, which reported a net loss of
over $993,000 for the prior nine months. On April 3, 1997, Digital Products filed a
Chapter 7 petition in the U.S. Bankruptcy Court for the Southern District of Florida, and
the case was terminated on June 29, 2004




8. Dollar Time Group, Inc. (CIK No. 859791) is a Nevada corporation located in
Fort Lauderdale, Florida with a class of securities registered with the Commission
pursuant to Exchange Act Section 12(g). Dollar Time Group is delinquent in its periodic
filings with the Commission, having not filed any periodic reports since it filed a Form
10-K for the period ended March 25, 1995, which reported a net loss of over $12.4
million for the prior twelve months. On July 24, 1995, Dollar Time Group filed a
Chapter 11 petition in the U.S. Bankruptcy Court for the Southern District of Florida,
which was converted to Chapter 7, and the case was terminated on August 8, 2003.

B. DELINQUENT PERIODIC FILINGS

9. As discussed in more detail above, all of the Respondents are delinquent in
their periodic filings with the Commission, have repeatedly failed to meet their
obligations to file timely periodic reports, and failed to heed delinquency letters sent to
them by the Division of Corporation Finance requesting compliance with their periodic
filing obligations or, through their faiture to maintain a valid address on file with the
Commission as required by Commission rules, did not receive such letters.

10. Exchange Act Section 13(a) and the rules promulgated thereunder require
issuers of securities registered pursuant to Exchange Act Section 12 to file with the
Commission current and accurate information in periodic reports, even if the registration
is voluntary under Section 12(g). Specifically, Rule 13a-1 requires issuers to file annual
reports, and Rule 132-13 requires domestic issuers to file quarterly reports.

11. As a result of the foregoing, Respondents failed to comply with Exchange
Act Section 13(a) and Rules 13a-1 and 13a-13 thercunder.

111.

In view of the allegations made by the Division of Enforcement, the Commission
deems it necessary and appropriate for the protection of investors that public
administrative proceedings be instituted to determine:

A. Whether the allegations contained in Section 11 hereof are true and, in
connection therewith, to afford the Respondents an opportunity 10 establish any defenses
to such allegations; and,

B. Whether it is necessary and appropriate for the protection of investors to
suspend for a period not exceeding twelve months, or revoke the registration of each
class of securities registered pursuant to Section 12 of the Exchange Act of the
Respondents identified in Section I hereof, and any successor under Exchange Act Rules
[2b-2 or 12¢-3, and any new corporate names of any Respondents.

V.

IT IS HEREBY ORDERED that a public hearing for the purpose of taking
evidence on the questions set forth in Section HI hereof shall be convened at a time and
place to be fixed, and before an Administrative Law Judge to be designated by further
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order as provided by Rule 110 of the Commission’s Rules of Practice [1 7 C.F.R. §

. 201.110].

IT IS HEREBY FURTHER ORDERED that Respondents shall file an Answer to
the aliegations contained in this Order within ten (10) days after service of this Order, as
provided by Rule 220(b) of the Commission’s Rules of Practice [17 C.F.R. § 201.220(b)].

If Respondents fail to file the directed Answers, or fail to appear at a hearing after
being duly notified, the Respondents, and any successor under Exchange Act Rules 12b-2
or 12g-3, and any new corporate names of any Respondents, may be deemed in default
and the proceedings may be determined against it upon consideration of this Order, the
allegations of which may be deemed to be true as provided by Rules 155(a), 220(1f),
221(f), and 310 of the Commission’s Rules of Practice [17 C.F.R. §§ 201.155(a),
201.220(f), 201.221(f), and 201.310].

This Order shall be served forthwith upon Respondents personally or by certified,
registered, or Express Mail, or by other means permitted by the Commission Rules of
Practice.

IT IS FURTHER ORDERED that the Administrative Law Judge shall issue an
initial decision no later than 120 days from the date of service of this Order, pursuant to
Rule 360(a)(2) of the Commission’s Rules of Practice [17 C.F.R. § 201.360(a)(2)]-

. In the absence of an appropriate waiver, no officer or employee of the
Comrmission engaged in the performance of investigative or prosecuting functions in this
or any factually related proceeding will be permitted to participate or advise in the

decision of this matter, except as witness or counsel in proceedings held pursuant to
notice. Since this proceeding is not “rule making”™ within the meaning of Section 551 of
the Administrative Procedure Act, it is not deemed subject to the provisions of Section
553 delaying the effective date of any final Commission action.

Elizabeth M. Murphy Wb?,
Secretary

By the Commission.




UNITED STATES OF AMERICA

Before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 64611 / June 6, 2011

ADMINISTRATIVE PROCEEDING
File No. 3-14412

In the Matter of
Consolidated Resources Health Care ORDER INSTITUTING

Fund JII, ADMINISTRATIVE PROCEEDINGS
Consolidated Resources Health Care AND NOTICE OF HEARING

Fund IV, PURSUANT TO SECTION 12(j) OF
Consolidated Resources Health Care THE SECURITIES EXCHANGE ACT

Fund V, OF 1934
Consolidated Resources Health Care

Fund V}, and
Continental American Transportation, Inc.,

Respondents.

1.

The Securities and Exchange Commission (“Commission”) deems it necessary
and appropriate for the protection of investors that public administrative proceedings be,
and hereby are, instituted pursuant to Section 12(j) of the Securities Exchange Act of
1934 (“Exchange Act”) against Respondents Consolidated Resources Health Care Fund
111, Consolidated Resources Health Care Fund IV, Consolidated Resources Health Care
Fund V, Consolidated Resources Health Care Fund VI, and Continental American
Transportation, Inc.

II.
After an investigation, the Division of Enforcement alleges that:
A. RESPONDENTS
1. Consolidated Resources Health Care Fund III (CIK No. 744594) is a Georgia

limited partnership located in Atlanta, Georgia with a class of securities registered with
the Commission pursuant to Exchange Act Section 12(g). Consolidated Resources
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Health Care Fund 111 is delinquent in its periodic filings with the Commission, having not
filed any periodic reports since it filed a Form 10-K for the period ended December 31,
1991, which reported a net operating loss of over $408,000 for the prior twelve months.

2. Consolidated Resources Health Care Fund IV (CIK No. 752895) is a Georgia
limited partnership located in Atlanta, Georgia with a class of securities registered with
the Commission pursuant to Exchange Act Section 12(g). Consolidated Resources
Health Care Fund [V is delinquent in its periodic filings with the Commission, having not
filed any periodic reports since it filed a Form 10-Q for the period ended September 30,
1997.

3. Consolidated Resources Health Care Fund V (CIK No. 764544) is a Georgia
limited partnership located in Atlanta, Georgia with a class of securities registered with
the Commission pursuant to Exchange Act Section 12(g). Consolidated Resources
Health Care Fund V is delinquent in its periodic filings with the Commission, having not
filed any periodic reports since it filed a Form 10-Q for the period ended September 30,
1996.

4. Consolidated Resources Health Care Fund VI (CIK No. 777953) is a Georgia
limited partnership located in Atlanta, Georgia with a class of securities registered with
the Commission pursuant to Exchange Act Section 12(g). Consolidated Resources
Health Care Fund V1 is delinquent in its periodic filings with the Commission, having not
filed any periodic reports since it filed a Form 10-Q for the period ended September 30,
1997, which reported a net loss of over $412,000 for the prior nine months.

5. Continental American Transportation, Inc. (CIK No. 866457} is a delinquent
Colorado corporation located in Calhoun, Georgia with a class of securities registered
with the Commission pursuant to Exchange Act Section 12(g). Continental American
Transportation is delinquent in its periodic filings with the Commission, having not filed
any periodic reports since it filed a Form 10-QSB for the period ended March 31, 1997,
which reported a net loss of $7.5 million for the prior nine months. On May 26, 1998, an
involuntary Chapter 7 petition was filed against Continental American Transportation in
the U.S. Bankruptcy Court for the Northern District of Georgia, which was terminated on
October 20, 2008.

B. DELINQUENT PERIODIC FILINGS

6. As discussed in more detail above, all of the Respondents are delinquent in
their periodic filings with the Commission, have repeatedly failed to meet their
obligations to file timely periodic reports, and failed to heed delinquency letters sent to
them by the Division of Corporation Finance requesting compliance with their periodic
filing obligations or, through their failure to maintain a valid address on file with the
Commission as required by Commission rules, did not receive such letters.

7. Exchange Act Section 13(a) and the rules promulgated thereunder require
issuers of securities registered pursuant to Exchange Act Section 12 to file with the
Commission current and accurate information in periodic reports, even if the registration




is voluntary under Section 12(g). Specifically, Rule 13a-1 requires issuers to file annual
reports, and Rule 13a-13 requires domestic issuers to file quarterly reports. '

8. As aresult of the foregoing, Respondents failed to comply with Exchange Act
Section 13(a), and Rules 13a-1 and 13a-13 thereunder.

HI.

In view of the allegations made by the Division of Enforcement, the Commission
deems it necessary and appropriate for the protection of investors that public
administrative proceedings be instituted to determine:

A. Whether the allegations contained in Section II hereof are true and, in
connection therewith, to afford the Respondents an opportunity to establish any defenses
to such allegations; and,

B. Whether it is necessary and appropriate for the protection of investors to
suspend for a period not exceeding twelve months, or revoke the registration of each
class of securities registered pursuant to Section 12 of the Exchange Act of the
Respondents identified in Section I hereof, and any successor under Exchange Act Rules
12b-2 or 12g-3, and any new corporate names of any Respondents.

Iv.

IT IS HEREBY ORDERED that a public hearing for the purpose of taking
evidence on the questions set forth in Section IIT hereof shall be convened at a time and
place to be fixed, and before an Administrative Law Judge to be designated by further
order as provided by Rule 110 of the Commission’s Rules of Practice [17 C.F.R. §
© 201.110].

IT IS HEREBY FURTHER ORDERED that Respondents shall file an Answer to
the allegations contained in this Order within ten (10) days after service of this Order, as
provided by Rule 220(b) of the Commission’s Rules of Practice [17 C.F.R. § 201.220(b)].

If Respondents fail to file the directed Answers, or fail to appear at a hearing after
being duly notified, the Respondents, and any successor under Exchange Act Rules 12b-2
or 12g-3, and any new corporate names of any Respondents, may be deemed in default
and the proceedings may be determined against it upon consideration of this Order, the
allegations of which may be deemed to be true as provided by Rules 155(a), 220(f),
221(f), and 310 of the Commission’s Rules of Practice [17 C.F.R. §§ 201.155(a),
201.220(f), 201.221(f), and 201.310].

This Order shall be served forthwith upon Respondents personally or by certified,
registered, or Express Mail, or by other means permitted by the Commission Rules of
Practice.




IT IS FURTHER ORDERED that the Administrative Law Judge shall issue an
initial decision no later than 120 days from the date of service of this Order, pursuant to
Rule 360(a)(2) of the Commission’s Rules of Practice [17 C.F.R. § 201.360(a)(2)].

In the absence of an appropriate waiver, no officer or employee of the
Commission engaged in the performance of investigative or prosecuting functions in this
or any factually related proceeding will be permitted to participate or advise 1n the
decision of this matter, except as witness or counsel in proceedings held pursuant to
notice. Since this proceeding is not “rule making” within the meaning of Section 551 of
the Administrative Procedure Act, it 15 not deemed subject to the provisions of Section
553 delaying the effective date of any final Commission action.

EhzabethM Murphy WB/

Secretary

By the Commission.
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- UNITED STATES OF AMERICA
' ‘ BEFORE THE
SECURITIES AND EXCHANGE COMMISSION

INVESTMENT COMPANY ACT OF 1940
Release No. 29690 / June 6, 2011 '

In the Matter of

UBS AG

UBS IB CO-INVESTMENT 2001 GP LIMITED
¢/o UBS Investment Bank

677 Washington Boulevard

Stamford, CT 06901

UBS FINANCIAL SERVICES INC.
1200 Harbor Boulevard
Weechawken, NJ 07086

UBS ALTERNATIVE AND QUANTITATIVE INVESTMENT LLC
677 Washington Boulevard

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

. Stamford, CT 06901 )
)

UBS WILLOW MANAGEMENT, L.L.C. )
UBS EUCALYPTUS MANAGEMENT, L.L.C. )
UBS JUNIPER MANAGEMENT, L.L.C. )
299 Park Avenue )
29" Floor )
New York, NY 10171 )
)

)

)

)

)

)

)

)

)

)

)

)

UBS GLOBAL ASSET MANAGEMENT (AMERICAS) INC.
One North Wacker Drive _
Chicago, IL 60606

UBS GLOBAL ASSET MANAGEMENT (US) INC.
1285 Avenue of the Americas

12" Floor

New York, NY 10019

(812-13902)

ORDER PURSUANT TO SECTION 9(c) OF THE INVESTMENT COMPANY ACT OF
. 1940 GRANTING A PERMANENT EXEMPTION FROM SECTION 9(a) OF THE ACT

Vi




UBS AG, UBS IB Co-Investment 2001 GP Limited, UBS Financial Services Inc. (“UBSFS”),
UBS Alternative and Quantitative Investment LLC, UBS Willow Management, L.L.C., UBS
Eucalyptus Management, L.L.C., UBS Juniper Management, L.L.C., UBS Global Asset
Management (Americas) Inc., and UBS Global Asset Management (US) Inc. (collectively,
“Applicants”) filed an application on May 9, 2011 requesting temporary and permanent orders
under section 9(c) of the Investment Company Act of 1940 (“Act”) exempting Applicants and
any other company of which UBSFS 1s or hereafter becomes an affiliated person {together
with Applicants, “Covered Persons™) from section 9(a) of the Act with respect to an
injunction entered by the United States District Court for the District of New Jersey on May 6,
2011.

On May 9, 2011, the Commission simultaneously issued a notice of the filing of the
application and a temporary conditional order exempting the Covered Persons from

section 9(a) of the Act (Investment Company Act Release No. 29666) until the Commission
takes final action on the application for a permanent order. The notice gave interested persons
an opportunity to request a hearing and stated that an order disposing of the application would
be issued unless a hearing was ordered. No request for a hearing has been filed, and the
Commission has not ordered a hearing.

The matter has been considered and it is found that the prohibitions of section 9(a) as applied
to the Applicants would be unduly and disproportionately severe and the conduct of the
Applicants has been such as not to make it against the public interest or protection of
investors to grant the permanent exemption from the provisions of section 9(a) of the Act.

Accordingly,

IT 1S ORDERED, pursuant to section 9(c) of the Act, on the basis of the representations
contained in the application filed by UBS AG, et al. (File No. 812-13902) that Covered
Persons be and hereby are permanently exempted from the provisions of section 9(a) of the
Act; operative solely as a result of an injunction, described in the application, entered by the
United States District Court for the District of New Jersey on May 6, 2011.

By the Commission.

Elizabeth M. Murphy
%— Secretary

By: Cathy/Ahn
Deputy Sacratary




UNITED STATES OF AMERICA
Before the :
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 64607 / June 6, 2011

ACCOUNTING AND AUDITING ENFORCEMENT
Release No, 3288 / June 6, 2011

ADMINISTRATIVE PROCEEDING
File No. 3-14410

ORDER INSTITUTING PUBLIC
ADMINISTRATIVE AND CEASE-
AND-DESIST PROCEEDINGS PURSUANT
In the Matter of TO SECTIONS 4C AND 21C OF THE
SECURITIES EXCHANGE ACT OF 1934
LIVINGSTON & HAYNES, P.C,, AND RULE 102(e) OF THE
KEVIN F. HOWLEY, CPA and COMMISSION’S RULES OF PRACTICE,
WILLIAM W. WOOD, CPA, MAKING FINDINGS, AND IMPOSING
' REMEDIAL SANCTIONS AND A CEASE-
Respondent. AND-DESIST ORDER
L

The Securities and Exchange Commission (“Commission”) deems it appropriate that public
administrative and cease-and-desist proceedings be, and hereby are, instituted against Livingston &
Haynes, P.C. (“L&H™); Kevin F. Howley, CPA; and William W. Wood, CPA (“Respondents™)
pursuant to Sections 4C' and 21C of the Securities Exchange Act of 1934 (“Exchange Act™) and

! Section 4C provides, in relevant part, that:

The Commission may censure any person, or deny, temporarily or permanently, to any person the privilege
of appearing or practicing before the Commission in any way, if that person is found . . . (1) not to possess the
requisite qualifications to represent others . . . (2) to be lacking in character or integrity, or to have engaged in
unethical or improper professional conduct; or (3) to have willfully violated, or willfully aided and abetted the
violation of, any provision of the securities laws or the rules and regulations thereunder.
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Rule 102(e)(1)(ii) of the Commission’s Rules of Practice.?
II.

In anticipation of the institution of these proceedings, the Respondents have each submitted
an Offer of Settlement (the “Offer”) which the Commission has determined to accept. Solely for
the purpose of these proceedings and any other proceedings brought by or on behalf of the
Commission, or to which the Commission is a party, and without admitting or denying the findings
herein, except as to the Commission’s jurisdiction over them and the subject matter of these
proceedings, which are admitted, Respondents consent to the entry of this Order Instituting Public
Administrative and Cease-and-Desist Proceedings Pursuant to Sections 4C and 21C of the
Securities Exchange Act of 1934 and Rule 102(e) of the Commission’s Rules of Practice, Making

- Findings, and Imposing Remedial Sanctions and a Cease-and-Desist Order (“Order™), as set forth
below.

I11.

On the basis of this Order and Respondents’ Offers, the Commission finds® that:

A. SUMMARY

1. This matter concerns violations of Section 10A of the Exchange Act by L&H,
Howley and Wood in connection with L&H’s 2005 and 2006 year-end audits and quarterly interim
reviews of the financial statements of LocatePlus Holdings Corporation (“LocatePlus”)

(collectively “the Engagements”). Howley served as the Engagement Partner and Wood served as
the Concurring Partner on the Engagements.

2. This matter also concerns improper professional conduct within the meaning of
Rule 102(e) of the Commission's Rules of Practice by L&H, Howley and Wood in connection with
the Engagements. '

3. On October 14, 2010, the Commission filed a complaint against LocatePlus
alleging, in part, that LocatePlus’ former CEO and CFO fraudulently inflated the company’s
publically-reported revenue in its periodic filings with the Commission for at least fiscal years
2005 and 2006.* The complaint alleges that, as part of LocatePlus’ fraud, its CEO and CFQ

% Rule 102{e)(1)(ii) provides, in pertinent part, that:

The Commission may censure a person or deny, temporarily or permanently, the privilege of appearing or

practicing before it . . . to any person who is found . . . to have engaged in unethical or mmproper professional
conduct,

* The findings herein are made pursuant to Respondents’ Offers of Settlement and are not binding on any other
person or entity in this or any other proceeding.

Y See SECv. LocatePlus Holdings Corp et. af., Docket No. 1:10-cv-11751 (DPW) (D. Mass.).
2




created a fictitious customer called Omni Data Services, Inc. (“Omni Data”) and that LocatePlus
then impropetly recognized revenue from Omni Data. The improper Omni Data revenue was
included in LocatePlus’ financial statements that were part of quarterly and annual reports for
fiscal years 2005 and 2006 and were included in filings with the Commission. In total,
LocatePlus falsely reported more than $6 million from Omni Data for fiscal years 2005 and 2006,
representing over 25% of LocatePlus’ total revenue for those two years. On November 10, 2010,
the Commission amended its complaint to include charges against Jon R. Latorella, LocatePlus’
former CEQ, and James C. Fields, LocatePlus’ former CFO, alleging that, among other violations,
they each violated the antifraud provisions, and aided and abetted LocatePlus’ violations of the
reporting provisions, of the federal securities laws. Also on November 10, 2010, an indictment
was unsealed in the District of Massachusetts charging Fields and Latorella with, among other
things, criminal violations of the federal securities laws stemming from the same conduct alleged
in the Commission’s complaint.’

4. During the course of L&H’s 2005 and 2006 year-end audits of LocatePlus, L&H,
Howley and Wood failed to include procedures designed to provide reasonable assurance of
detecting illegal acts that would have a direct and material effect on the determination of
financial statement amounts and thus each of them violated Section 10A(a)(1) of the Exchange
Act.

5. During the course of L&H’s 2005 and 2006 year-end audits of LocatePlus, L&H,
Howley and Wood became aware of multiple allegations of illegal acts at LocatePlus, including
allegations that the Omni Data revenue was fictitious, yet they failed to determine whether it was
likely that an illegal act had occurred. Based on this conduct, each of them violated Section
10A(b)(1) of the Exchange Act.

6. During the course of L&H’s 2005 and 2006 year-end audits of LocatePlus, L&H,
and Howley became aware of red flags indicating that the Omni Data revenue was fictitious yet
they failed to ensure that very risk area was properly audited. Moreover, L&H and Howley
failed to properly plan the audits, adequately test the Omni Data revenue, obtain sufficient
competent evidential matter to serve as a basis for L&I’s audit reports, exercise due professional
care, apply skepticism, and properly assess the risks of material misstatement due to fraud.
Wood was also aware of the red flags indicating that the Omni Data revenue may be fictitious
and that these matters were unresolved, yet he concurred with the issuance of audit reports
containing unqualified opinions on LocatePlus’ 2005 and 2006 financial statements. Based on
the Respondents’ highly unreasonable conduct, Respondents engaged in improper professional
conduct within the meaning of Rule 102(e)(i1).

B. RESPONDENTS

7. Kevin F. Howley, age 50 and a resident of Wrentham, Massachusetts, is a Certified
Public Accountant (“CPA”™) licensed in Massachusetts, California and Vermont. Howley served as
the engagement partner on LocatePlus’ audits and interim reviews for the years ended 2005 and

5 See United States v. Latorella, et. al, 10-CR-10388 (NRG) (D. Mass.).
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2006. Howley generally serves as the engagement partner for all of L&H’s public company
clients. Howley is an approximately two percent shareholder in L&H.

8. William W. Wood, Jr., age 64 and a resident of Townsend, Massachusetts, is a CPA
licensed in Massachusetts. Wood served as the concurring partner on the LocatePlus audits and
interim reviews for the years ended 2005 and 2006. Wood also serves as L&H’s technical partner
and as the concurring partner for all of L&H’s SEC clients. Wood is an approximately ten percent
shareholder in L&H.

9. Livingston & Haynes, P.C. is an accounting and auditing firm registered with the
Public Company Accounting Oversight Board (the “PCAOB”) based in Wellesley, Massachusetts.
The firm provides tax preparation services as well as services to public companies registered with
the Commission and to private equity clients. L&H served as the auditors on LocatePlus’ audits
and interim reviews for the fiscal years-ended 2005 and 2006 from which L&H received
approximately $227,800 in fees.

C. OTHER RELEVANT PERSONS AND ENTITIES

10. James C. Fields, age 42, resides in Brookline, Massachusetts. During the relevant
time period, Fields was a director of Paradigm Tactical Products, Inc. (“Paradigm™). Fields also
held several positions with LocatePlus before resigning in early 2009, including Acting Chief
Financial Officer and Chief Executive Officer. In testimony before the staff, he asserted his Fifth
Amendment privilege against self incrimination to all questions.

11.  Jon R. Latorella, age 47, resides in Marblchead, Massachusetts. Latorella was a
founder of Paradigm and, at various times between 2002 and early 2009, held different positions
with LocatePlus’ including Chief Executive Officer, President and Chairman of the Board. He
~ resigned in early 2009. In testimony before the staff, he asserted his Fifth Amendment privilege
against self incnimination to all questions.

12.  LocatePlus Holdings Corporation, a Delaware corporation, is located in Beverly,
Massachusetts and provides online access to public record databases for investigative searches.
LocatePlus’ stock is registered pursuant to Section 12(g) of the Exchange Act and is currently
quoted on FINRA’s OTC Bulletin Board. It has a fiscal year ending on December 31.

D. FACTS

LocatePlus’ Fraud

13.  LocatePlus is a provider of public information made available via either a CD-
ROM based product or via a proprietary internet accessible database. The LocatePlus product
contains scarchable information on individuals throughout the United States, including, for
example, social security numbers, prior residences and real estate holdings. In addition to direct
purchasers, LocatePlus sells its product through "channel partner” arrangements, by which third
parties access their databases in consideration for a royalty.
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14, In 2005 and 2006, LocatePlus claimed to have secured a significant “channel
partner” arrangement with Omni Data, a company that purportedly conducted its business over the
Internet. Under the terms of the alleged agreement, Ommni Data had unlimited access to
LocatePlus’ data via the Internet in exchange for a royalty fee of $300,000 per month. The
agreement also stated that LocatePlus would build and maintain a website for Omni Data in
exchange for $500,000.

15.  Infact, Omni Data was a sham customer of LocatePlus created by Fields and
Latorella to record false revenue. Through this fraudulent scheme, Omni Data would “buy”
services from LocatePlus and make purported “payments” to LocatePlus. Fields and Latorella then
caused LocatePlus to record these fictitious payments as revenue in its financial results, which
were included in periodic filings with the Commission.

16.  To fund these purported payments to LocatePlus, Latorella and Fields funneled
approximately $2 million in cash to Omni Data through a series of transactions which included (1)
a “round trip” transaction in which LocatePlus made a $650,000 payment to an entity controlled by
Fields, who then transferred $600,000 to Omni Data, which then paid the $600,000 back to
LocatePlus as purported payment for services; and (2) transferring at least $250,000 of the
proceeds from the unregistered sales of Paradigm stock first to Omni Data and then to LocatePlus,
again as payment for purported services.

17.  LocatePlus made numerous false and misleading statements regarding, among other
things, its revenue in a number of periodic filings with the Commission, including in its Forms 10-
KSB and 10-QSB for fiscal years 2005 and 2006. For fiscal years 2005 and 2006, LocatePlus .
improperly recognized $3.6 million and $2.7 million, respectively, in fictitious revenue from Omni
Data. This caused LocatePlus to overstate its 2005 annual results by 46% and its 2005 quarterly
results by 53% for the first quarter, 44% for the second quarter and 43% for the third quarter.
LocatePlus overstated its 2006 annual results by 28% and its 2006 quarterly results by 41% for the
first quarter, 34% for the second quarter and 36% for the third quarter.

18.  L&H performed LocatePlus’ 2005 and 2006 year-end audits and quarterly reviews.
The audit reports issued for both years included an explanatory paragraph stating that LocatePlus’
substantial net losses raise substantial doubt about the Company’s ability to continue as a going
concern.

Events Leading Up to L&H’s Fiscal Year 2005 and 2006 Year-End Audits and Quarterly
Reviews of LocatePlus

19. On December 10, 2004, LocatePlus’ former auditor, resigned. In a resignation
letter addressed to LocatePlus’ Audit Committee Chairman, and filed with LocatePlus’ December
13, 2004 Form 8-K/A, LocatePlus’ former auditor cited “concerns about the timeliness of
information we receive and about the reliability of certain representations of your company’s
management.”




20. In January 2005, Fields contacted Howley to inquire about L&H becoming
LocatePlus’ new auditors. :

21.  OnFebruary 16, 2005, Howley and Wood visited the former auditor’s offices and
met with the partner formerly responsible for the LocatePlus engagement. The former auditor’s
audit partner detailed multiple reasons for its resignation, including: (1) difficulty getting
information from management; (2) management providing contradictory explanations to its
questions; (3) management providing unsigned contracts as audit evidence; and, (4) difficulty
getting management to accept its proposed audit adjustments.

22.  Following the February 16, 2005 meeting, LocatePlus’ former auditor provided
L&H with access to LocatePlus’ 2003 work papers and provided a copy of a February 4, 2005
letter from the former auditor to LocatePlus’ Audit Committee that described allegations by a
former member of LocatePlus’ management that Andover Secured Resources (“ASR”), an entity
to which LocatePlus purportedly loaned $2,000,000, was not a legitimate entity.

23.  After L&H’s meeting with LocatePlus’ former auditor, Howley, Wood and L&H’s
President met and determined to accept LocatePlus as a client. Because of the concerns expressed
by LocatePlus’ former auditor, however, L&H determined to “use extensive care” and treat
LocatePlus as a high risk audit client.

24.  During the 2004 audit (which occurred from March through May 2005), L&H
encountered difficulty verifying the existence and valuation of the ASR note receivable, so much
so that it was ultimately fully reserved for, meaning that the ASR note was ultimately valued at $0
on LocatePlus’ balance sheet.

25.  Also during the 2004 audit, L&H had difficulties getting information from
LocatePlus’ management about significant transactions, to the extent that, on April 11, 2005, L&H
pulled out of the field because they were unable to remain productive with the amount of
information they had to work with. L&H also had difficulties confirming significant balance sheet
items, including the Paradigm and ASR notes receivable, which resulted in a valuation of the ASR
note at $0 on LocatePlus’ balance sheet.

L&H Discovered Red Flags During the 2005 Interim Reviews

26.  During the course of its 2005 interim reviews of quarterly filings, L&H became
aware of multiple red flags concerning the revenue recognized from Omni Data and the resulting
receivable on LocatePlus’ balance sheet. In a June 1, 2005, e-mail from Howley to Fields, Howley
noted that: (1) L&H was unable to find records for Omni Data on the Connecticut Secretary of
State’s website (i.e., the state where Omni Data was purportedly located); (2) that the alleged
President of Omni Data was not listed for any of the Omni Data entities that they did find; and (3) .
that L&H could not locate a website for Omni Data, despite the fact that Omni Data was
purportedly a business doing data sales over the Internet.




27.  Howley accepted management’s explanations for the inconsistencies. For example, .
in response to an L&H inquiry about the scarcity of information available on Omni Data,
LocatePlus’ in-house accountant told Howley in a June 7, 2005 e-mail that “we don’t make it
common practice to research companies extensively with which we do business.” In addition, in a
June 9, 2005 e-mail, Fields claimed that “[{Omni Data] does not have a corp[sic] web site because
they are trying to keep a low profile’” and that Omni Data’s web site was, in fact, under the name
“findyourpeeps.com.”

28.  Asof June 30, 2005, the Omni Data receivable was approximately $1.8 million
reflecting revenue of the same amount recognized in 2005. No collections had been received as of
June 30, 2005 from Omni Data for revenues earned in 2005,

L&H Received Allegations of Illegal Acts Prior to and During the Course of the 2005
Audit

29.  On or about August 26, 2005, Howley received a message that a former LocatePlus
Board member (“the informant™) wanted to speak with him. During a telephone conversation with
Howley shortly thereafter, the informant made a number of allegations of wrongdoing by
LocatePlus, Fields and Latorella. Among other things, the informant questioned the validity of the
Omni Data transactions and indicated that the alleged President of Omni Data was a former
girlfriend of Latorella. Shortly after the telephone conversation, Howley relayed the substance of
the informant’s allegations to Wood.

30.  Between at least December 2005 and March 2006, the informant contacted Howley
via telephone and e-mail on numerous occasions regarding his concerns about fraud at LocatePlus.
During the course of multiple e-mail exchanges with Howley, the informant provided the
following information (hereinafter the “informant’s allegations™):

a. that Omni Data revenue was phony and there was no evidence that Omni Data
existed;

b. that the Omni Data contract was signed five months before Delaware
incorporation records showed that the company was incorporated;

C. that the alleged President of Omni Data was a “stooge set up by Latorella to mask

phony sales”; that she was, in fact, a ballet teacher and Latorella’s former
girlfriend; and, that when confronted by the informant, she admitted knowing
nothing about Omni Data;

d. that Latorella told the informant that Omni Data was a start-up that “might not be
around”;

e. that LocatePlus” Audit Committee Chairman had a conflict of interest because he
had pledged assets to secure a loan to Latorella;

f. that Latorella had been buying off LocatePlus’ Audit Committee Chairman
through extending him high interest loans (at 30% to 40%);

g that Paradigm, which had a revolving line of credit with LocatePlus, and was not

identified as a related party, was owned and controlled by Fields and Latorella,




31.  Wood read the informant's e-mails and discussed them with Howley prior to and
during the course of the 2005 year-end audit. Wood also discussed the allegations with L&H's
President. Howley forwarded the e-mails from the informant to LocatePlus’ Audit Committee
Chairman. In e-mail correspondence Howley recommended to LocatePlus’ Audit Committee
Chairman that the Audit Committee Chairman should plan a meeting with the informant, the Audit
Committee’s legal counsel and Howley to address the informant’s allegations. The meeting never
occurred.

Failure to Adeguately Test the Omni Data Revenue and Receivable

32.  According to the AICPA Codification of Statements on Auditing Standards (as
adopted and amended by the PCAOB in April 2003), the objective of the ordinary audit of
financial statements by the independent auditor 1s the expression of an opinion on the fairness with
which they present, in all material respects, financial position, results of operations, and its cash
flows in conformity with GAAP. (See PCAOB Standards and Related Rules, AU § 110,
Responsibilities and Functions of the Independent Auditor, at .01.)° The auditor has a
responsibility to plan and perform the audit to obtain reasonable assurance about whether the
financial statements are free of material misstatement, whether caused by error or fraud. (See
PCAOB Standards and Related Rules, AU § 110.02.) “Sufficient competent evidential matter is to
be obtained” by the auditor “to afford a reasonable basis for an opinion regarding the financial
statements under audit.” (See PCAOB Standards and Related Rules, AU § 326, Evidential Matter,
at .01.) PCAOB Auditing Standards state that “representations from management are part of the
evidential matter the independent auditor obtains, but they are not a substitute for the application of
those auditing procedures necessary to afford a reasonable basis for an opinion regarding the
financial statements under audit.” (See PCAOB Standards and Related Rules AU §333,
Management Representations, at .02.) When fraud risk factors are present at a client, such as they
were at LocatePlus, and heighten the auditor’s concern about the risk of material misstatement, the
auditor should consider this in determining the nature, timing, or extent of procedures. (See
PCAOB Standards and Related Rules AU § 312, Audit Risk and Materiality in Conducting an
Audit, at .16-.17.)

33. GAAP provides generally that revenue may be recognized when: 1) persuasive
evidence of an arrangement exists; 2) delivery has occurred; 3) the seller’s price is fixed or
determinable; and 4) collectability is reasonably assured (see: AICPA Statement of Position 97-2,
Software Revenue Recognition; SEC Staff Accounting Bulletin (“SAB”) No. 101, Revenue
Recognition in Financial Statements (as superseded in part by SAB No. 104, Revenue
Recognition).

2005 Audit

_ 34.  L&H identified numerous risk factors indicating that LocatePlus had a high risk for
fraud during the 2005 year-end audit (which occurred during March through May 2006). In a
fraud “brainstorming” memo included in L&H’s 2005 audit work papers, L&H specifically
identified “overstated and/or fictitious revenues/accounts receivable” relative to Omni Data and

¢ All references herein to PCAOB standards are to the PCAOB standards in effect at the time of the conduct.
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Paradigm as a particular risk for fraud. The memo went on to state that “L&H will approach the
audit with much skepticism.”

35.  Despite having identified the Omni Data transactions as a high risk area and being
aware of the allegations that Omni Data was fictitious, L&H, under Howley’s direction, failed to
obtain sufficient competent evidential matter that LocatePlus had delivered its product to Omni
Data as required by the PCAOB standards. Although L&H tested delivery of products and
services for other LocatePlus’ customers, it did not test delivery to Omni Data even though it
accounted for approximately one-third of LocatePlus’ revenue. For other customers, L&H
compared the amounts billed and recognized as revenue to LocatePlus’ data usage logs to ensure
that the customer had agreed to purchase the product and had actually used it. However, L&H
never looked at the usage logs for Omni Data. Had L&H reviewed Omni Data’s usage logs, they
would have discovered that there was no activity or nsage in 2005. Instead, L&H relied upon the
executed agreement between LocatePlus and Omni Data and confirmation received from Omni
Data regarding the monies earmned and owed.

36. L&H’s concerns about the validity of the Omni Data receivable caused it to
specifically require LocatePlus’ management to make representations about it in its 2005
management representation letter (dated March 22, 2006). The letter, signed by Fields and
Latorella, stated, among other things, “I have no knowledge of any fraud or suspected fraud
affecting the Company,” “T have no knowledge of any allegations of fraud or suspected fraud
affecting the Company,” and “I did not personally benefit from the . . . Omni Data transaction[].”

37.  Wood was involved in audit planning discussions for the 2005 year-end audit,
including discussions about the design of testing for revenue recognition and, in particular, the
testing for the Omni Data receivable.

2006 Audit

38. Questions persisted at L&H throughout the 2006 year-end audit of LocatePlus
(which occurred during approximately March through May 2007) about the existence and
collectability of the growing Omni Data receivable balance.” As of December 31, 2006, the Omni
Data receivable balance was $5.1 million representing approximately 88% of LocatePlus’ total
receivables. In a work paper included in L&H’s 2006 year-end audit work papers, L&H noted that
“there is questionability regarding the Omni Data receivable and the existence of Omni Data
(whether it is a viable entity).” The purported Omni Data agreement had been amended, as of
October 1, 2006, to extend Omni Data’s payment terms to $45,000 per month for the
approximately $4.2 million outstanding balance. Under the original contract terms, payments were
due thirty days from the invoice date. As a result of the Amendment, LocatePlus reclassified $3.8
million dollars of the Omni Data receivable from current accounts receivable to long-term accounts
receivable. It also recorded a discount and an allowance on the receivable which was
approximately $1.9 million as of December 31, 2006.

7 As noted above, determining that collectability is reasonably assured is the fourth criterion of revenue recognition.
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39.  Again, during the 2006 year-end audit, L&H required LocatePlus’ management to
include in its 2006 management representation letter, dated May 1, 2007, the statements, “I have
no knowledge of any fraud or suspected fraud affecting the Company,” “I have no knowledge of
any allegations of fraud or suspected fraud affecting the Company” and “I did not personally
benefit from the . . . Omni Data transaction[].”

40.  Despite these developments and the open question as to whether Omni Data was a
viable entity, L&H failed to obtain sufficient competent evidential matter that the Omni Data
transaction was properly stated in the financial statements.

41.  An L&H document, drafted by Howley and entitled “LocatePlus Memorandum —
Gallagher Allegations,” summarizes the allegations made by the informant and purports to recount
certain conversations Howley had with representatives at LocatePlus regarding those allegations.
Among other things, Howley wrote that he had discussed the allegations with the Audit Committee
Chairman and that the Audit Committee Chairman indicated he did not believe there was any basis
to the allegations. Howley also wrote that he had discussed the allegations with LocatePlus’
outside counsel who indicated that he had investigated the allegations, found no basis for them, and
that he believed the informant’s allegations were related to a personal debt between Latorella and
the Informant. The document, however, is undated and was not contained in either L&H’s 2005 or
2006 LocatePlus work papers.

Failure to Adeguately Plan the 2005 and 2006 Year-Fnd Audits

42. When planning an audit, “the auditor should consider, among other matters:
[c}onditions that may require extension or modification of audit tests, such as the risk of material
error or fraud. . .7 (See PCAOB Standards and Related Rules, AU § 311, Planning and
Supervision, at.03.) :

43, L&H, under Howley’s direction, failed to adequately plan the 2005 and 2006 year-
end audits of LocatePlus by designing procedures that would account for the heightened risk of
fraud and, specifically, for the possibility that the Omni Data revenue was fictitious, as had been
alleged. L&H’s testing procedures for the Omni Data revenue included relying on the
confirmation process and the existence of an executed contract and checking cash receipts. Omni
Data, however, was not paying within its contract terms and, as Wood acknowledged during
October 6, 2010 testimony before the Commission, if LocatePlus “set up a dummy company,” as
had been alleged, then the confirmation process “would not be adequate evidence.™ '

44.  Howley, as the engagement partner, was responsible for planning the 2005 and
- 2006 year-end audits. Wood was also involved in planning the 2005 and 2006 year-end audits.

¥ The original Omni Data contract stated that payment was due 30 days from the invoice date. If any payment was
not received within 60 days of the due date (or 90 days from the invoice date) Omni Data was required to pay a late
fee. Only $250,000 in payments from Omni Data was collected out of approximately $3.6 in revenue recognized in
2005 despite the fact that Omni Data revenue was recognized ratably over the year 2005, including approximately
$1 million recognized in the first quarter ended March 31, 2005,
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Failure to Competently Evaluate Evidence Obtained by the Confirmation Process

45.  In general, it is presumed that “[aJudit evidence is more reliable when it is obtained
from knowledgeable independent sources outside the entity.” (See PCAOB Standards and Related
Rules, AU §326.21)

46.  During the 2005 year-end audit, L&H failed to competently evaluate the reliability
of the audit evidence obtained by the confirmation process. First, L&H initially sent its
confirmation to the President of Omni Data—a person alleged by the informant to be a “stooge” of
Latorella—at the address LocatePlus had provided. Moreover, the confirmation was initially '
returned to L&H by the U.S. Postal Service as “undeliverable.” Ultimately, a confirmation was
received, signed by a person purporting to be President of Omni Data.

47.  During the 2006 year-end audit, the confirmation sent to the Omni Data address
that LocatePlus had provided was again returned as “undeliverable.” When Howley questioned
LocatePlus about the confirmation, he was told that Omni Data had a new President, and that it
was doing business under a completely different name: Economics Data Solutions. Howley
researched the new President but was unable to confirm that he was related to Omni Data. In fact,
the only research contained in L&H’s 2006 work papers regarding the alleged new President was a
December 8, 2005 newspaper article describing an individual by the same name as an attendee at
tryouts for the reality television show Ultimate Fighting. L&H ultimately received a confirmation
signed by a person purporting to be the new President of Omni Data.

48.  L&H, Howley and Wood had no reason to believe that the successive Presidents of
Omni Data were knowledgeable (PCAOB Standards and Related Rules, AU § 330, The
Confirmation Process, at.26) or, in the case of the Omni Data President alleged to be a “stooge” of
Latorella, objective (PCAOB Standards and Related Rules, AU § 330.27).

Failure to Assess the Risk of Material Misstatement Due to the Omni Data Transaction

49. AU § 316, Consideration of Fraud in a Financial Statement Audit, requires the
auditor to assess the risks of material misstatement due to fraud. (See PCAOB Standards and
Related Rules, AU § 316.)

50.  Although L&H became aware of the informant’s allegations prior to and during the
course of the 2005 year-end audit, it took few steps to investigate the informant’s allegations
during the 2005 year-end audit. Moreover, to the extent to which L&H developed any evidence
regarding the informant’s allegations, the evidence corroborated many of the informant’s claims.
For example, L&H searched Connecticut and Massachusetts corporate records, but found no
evidence that Omni Data was incorporated. Howley attempted to contact the alleged President of
Omni Data, but was initially unable to reach her as the first confirmation sent to Omni Data was
returned as undeliverable. With regard to Paradigm, a company that LocatePlus had represented
was independent from LocatePlus, Wood and Howley learned in September 2005 that Latorella
was listed as the registrant and administrative contact for Paradigm’s web site, suggesting that
Paradigm was, in fact, not independent from LocatePlus, just as the informant had alleged.
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51.  In addition, L&H discovered additional red flags regarding the Omni Data
transaction during the 2005 interim reviews and year-end audit. For example, L&H discovered:

a. that the Omni Data receivable comprised approximately 76% of the overall
accounts receivable but LocatePlus had collected only $250,000 in payments in
2005 from Omni Data out of approximately $3.6 million in revenue recognized;

b. payments totaling approximately $10,000 from LocatePlus to the alleged
President of Ommi Data, and;

c. payments totaling approximately $325,000 to Latorella.

52. Although L&H’s work papers document the informant’s allegations, they do not
document the procedures specifically designed to assess these risks. In fact, L&H’s “Fraud Risk
Assessment Form,” for the 2005 year-end audit, which lays out procedures intended to facilitate
compliance with AU Section 316, is blank. Moreover, an item on L&H’s audit program
(completed at the conclusion of the audit) specifically instructs “[i]f you believe that fraud or an
illegal act may have occurred, document the circumstances identified” and “apply the procedures
for potential fraud or illegal acts in additional procedures section of this audit program.” The
work paper states “none noted” next to the proposed procedure indicating that L&H never
applied the additional procedures in its own audit program. Howley testified that he reviewed
this work paper.

53.  L&H’s 2005 year-end work papers do not document that L&H came to any
conclusion about the merits of the informant’s allegations. Indeed, L&H'’s 2006 year-end work
papers document that the very existence of Omni Data was still an open question through the
2006 year-end audit and that L&H did not come to a final conclusion about the informant’s
allegations until, at the earliest, April 2007.

54. Despite the numerous red flags and lingering questions about the existence of the
Omni Data receivable, L&H’s 2006 year-end work papers also do not document an assessment
of the risks of material misstatement due to fraud.

55.  Despite being aware of the informant’s allegations of fraud (and thus the risks of
material misstatement), Howley did not undertake adequate audit procedures during the 2005 or

2006 year-end audits to assess these risks.

Failure to Use Due Professional Care and Exercise Skepticism

56.  Anauditor must exercise due professional care in the planning and performance of
the audit and the preparation of the audit report. (See PCAOB Standards and Related Rules, AU §
230, Due Professional Care in the Performance of Work, at .01.) Further, statements on auditing

- standards note that “[d]ue professional care requires the auditor to exercise professional
skepticism,” (see PCAOB Standards and Related Rules, AU § 230.07) and “Ji]n exercising
professional skepticism, the auditor should not be satisfied with less than persuasive evidence
because of a belief that management is honest,” (see PCAOB Standards and Related Rules, AU §
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230.09). Professional skepticism is an attitude that includes a questioning mind and a critical
assessment of audit evidence. (See PCAOB Standards and Related Rules, AU § 230.07) The
auditor’s exercise of professional skepticism is important when considering the risk of material
misstatement due to fraud. (See PCAOB Standards and Related Rules, AU § 316.13.)

57.  L&H’s 2005 year-end audit work papers document that L&H accepted
management’s explanations for the red flags without applying a high degree of skepticism. For
example, with regard to the Omni Data receivable, Howley accepted IocatePlus” management’s
representation that it was collectable despite L&H’s difficulties verifying its existence and Omni
Data’s failure to make payments under the terms of the purported contact. With regard to the
Latorella payments, Howley accepted the explanation that the payments were “bonuses” approved
by the Board even though the bonuses did not go through LocatePlus’ payroll system. In addition,
L&H did not obtain LocatePlus’ Board minutes to attempt to verify the explanation. Finally, with
regard to the payments to the alleged President of Omni Data, Howley accepted LocatePlus’
explanation that they were “referral fees™ despite allegations that the alleged President was a
figurehead installed by Latorella. '

58.  When additional red flags arose during the 2006 year-end audit, L&H again failed
to exercise due care and professional skepticism and relied heavily on management representations
regarding the Omni Data receivable. For example, L&H’s 2006 year-end audit work papers
indicate that L&H performed research on Omni Data to confirm its existence but was unable to
confirm that Omni Data was a registered business at the address that had been provided by
LocatePlus.

59, Inyet another red flag example, L&H’s 2006 year-end audit work papers document
that LocatePlus was mentioned in a September 2006 complaint by the Massachusetts Securities
Division (“MSD”) involving securities violations by a former LocatePlus vendor. L&H’s work
papers also document that Latorella was deposed during the MSD investigation and that the
complaint was available on MSD’s website. Howley never read the complaint publically available
on MSD’s web site. “The MSD’s complaint, dated September 6, 2006, contained allegations that,
“[e]ven the most cursory review of LocatePlus’ [sic] business would reveal that many aspects of its
business were either highly exaggerated or fictitious™ and that, “{ASR] has never been incorporated
nor organized in any state and is a fictitious entity.”

60.  Howley, as the engagement partner, knew that the 2005 and 2006 year-end audits
required a high level of skepticism, yet he did not undertake additional procedures to address the
red flags indicating that the Omni Data transaction was fictitious. Wood was also aware of
management’s responses to the auditor’s inquiries during the 2005 and 2006 year-end audits.

Failure to Issue Accurate Audit Reports

61.  PCAOB standards require that the auditor’s report contain an opinion on the
financial statements taken as a whole and contain a clear indication of the character of the
auditor’s work (See PCAOB Standards and Related Rules, AU § 508, Reports on Audited
Financial Statements, at.04). The auditor can determine that he is able to issue an audit report
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only if he has conducted his audit in accordance with PCAOB standards and the financial
statements have been prepared in conformity with GAAP (See PCAOB Standards and Related
Rules, AU § 508.07.)

62. A concurring partner’s responsibilities are outlined in the Interim Quality Controt
Standards adopted by the PCAOB in April 2003; specifically, AICPA SEC Practice Section
(“SECPS”) § 1000.08(f) and Appendix E of SECPS § 1000.39.° Pursuant to the Interit Quality
Control Standards, a concurring partner fulfills his or her responsibilities by (a) discussing
significant matters with the engagement partner (b) discussing the audit team’s identification and
audit of high-risk transactions and account balances, {c) reviewing documentation of the
resolution of significant matters, (d) reviewing a summary of unadjusted audit differences,

(e) reading the financial statements and auditor’s report, and (f) confirming with the audit partner
that there are no sigmficant unresolved matters.

63.  Asthe Engagement Partner on L&H’s 2005 and 2006 year-end audits of
LocatePlus, Howley reviewed L&H’s audit work papers. As described above, the work papers
contained red flags requiring additional procedures to determine whether the Omni Data revenue
was fictitious, yet Howley approved the issuance of the 2005 and 2006 unqualified audit reports
(dated March 22, 2006 and May 1, 2007 respectively) that stated that audits had been conducted
in accordance with PCAOB standards and that the financial statements had been prepared in
conformity with GAAP.

64.  As the Concurring Partner on the year-end 2005 and 2006 LocatePlus audits, Wood
was aware of the informant’s allegations and of certain red flags requiring additional procedures to
determine whether the Omni-Data revenue was fictitious. He also was aware of L&H’s response
to the allegations and that the allegations, including the allegation that Omni Data was fictitious,
were unresolved, yet he concurred in the approval of the issuance of audit reports containing
unqualified opinions that stated that audits had been conducted in accordance with PCAOB standards
and that the financial statements had been prepared in conformity with GAAP.

E. VIOLATIONS

65.  Asaresult of the conduct described above, Respondents engaged in improper
professional conduct within the meaning of Section 4C(a)(2) of the Exchange Act and Rule
102(e)(1)(ii} of the Commission’s Rules of Practice. Section 4C and Rule 102(e)(1)(ii) provide,
in part, that the Commission may censure or deny, temporarily or permanently, the privilege of
appearing or practicing before the Commission to any person who is found by the Commission
to have engaged in improper professional conduct. Rule 4C(b) and Rule 102(e)(1)Xiv) define
improper professional conduct with respect to persons licensed to practice as accountants.

66.  Under Rule 4C(b)(2) and Rule 102(e)(1)(iv)}(B) the term “improper professional
conduct” means, in part, “{a] single instance of highly unreasonable conduct that results in a

? This references concurring partner review standards set by the AICPA which were adopted by the PCAOB
following the passage of the Sarbanes-Oxley Act of 2002,

14




violation of applicable professional standards in circumstances in which an accountant knows, or
should know, that heightened scrutiny is warranted.”

67.  Inlight of the specific allegations that the Omni Data transaction was fictitious,
L&H’s and Howley’s failure to adequately design testing procedures to address that very risk,
and Wood’s concurrence in the approval of the issuance of L&H’s 2005 and 2006 audit reports
when he knew that significant matters were unresolved, constituted highly unreasonable conduct
that resulted in a violation of applicable professional standards in circumstances in which each
knew, or should have known, that heightened scrutiny was warranted. The failure of L&H and -
Howley to properly plan the audits, adequately test the Omni Data revenue, obtain sufficient
competent evidence to serve as a basis for L&H’s audit reports, exercise due professional care,
apply skepticism, and properly assess the risks of material misstatement due to fraud, and the
failure of Wood to address these deficiencies also constituted highly unreasonable conduct that
resulted in a violation of applicable professional standards in circumstances in which each knew,
or should have known, that heightened scrutiny was warranted.

68.  Asaresult of the conduct alleged above, L&H, Howley and Wood violated
Section 10A(a)(1) of the Exchange Act, which requires each audit to include procedures
designed to provide reasonable assurance of detecting illegal acts that would have a direct and
material effect on the determination of financial statement amounts.

69.  Asaresult of the conduct alleged above, L&H, Howley and Wood violated
Section 10A(b)(1) of the Exchange Act, which requires that if, in the course of conducting an
audit, the auditor becomes aware of information indicating that an illegal act “has or may have
occurred,” the auditor is required to “determine whether it is likely that an illegal act has
occurred” in that they each failed to determine whether it was likely that the Omni Data
transaction was fictitious.

F. FINDINGS

a. Based on the foregoing, the Commission finds that L&H, Howley and Wood
engaged in improper professional conduct pursuant to Rules 102(e)(1)(ii) of the Commission’s Rules
of Practice and Section 4C of the Exchange Act.

b. Based on the foregoing, the Commission finds that L&H, Howley and Wood
violated Section 10A(a)(1) and 10A(b)(1) of the Exchange Act.

G. UNDERTAKINGS
L.&H undertakes the following:

L. Acceptance of New Public Company Audit Clients. The goal of this undertaking
is to provide adequate time for L&H to implement the undertakings concerning auditing and
professional development matters described below and implement such other adjustments to its
audit practice required by the suspension of Wood and Howley from appearing or practicing
before the Commission. L&H undertakes that, following the issuance of this Order, it will not
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accept new engagements for public company audits prior to the later of one (1) year from the
date of this Order, or the date that L&H certifies in writing compliance with each of the
undertakings in the form described in paragraph 5, below (the “Certificate of Compliance™). A
public company audit is defined as an engagement to audit the financial statements of an “issuer”
as that term is defined in Section 3(a)(8) of the Securities Exchange Act of 1934.

2. Auditing Matters. The goal of this undertaking is to require L&H to engage in an
internal review of its existing policies and procedures concerning compliance with the relevant
professional, regulatory and firm requirements with respect to public company audit _
engagements. Within 90 days of this Order, L&H will evaluate its existing system of quality
control in conducting an audit practice and revise, as may be necessary, and then engage in steps
to implement and enforce, such policies and procedures so as to provide reasonable assurance
that L&H will comply with its obligations under professional, regulatory and firm requirements
with respect to public company audit engagements. L&H shall review its policies and
procedures concerning:

a. Identification and monitoring of high risk engagements, including policies
covering mandatory procedures for high risk engagements. Additionally, L&H
shall designate a partner, within the firm responsible for risk management,
including, but not limited to, client acceptance and continuance procedures.

b. Completion of planning prior to the commencement of audit fieldwork. Such
policies and procedures shall provide reasonable assurance that, prior to the.
commencement of any significant audit procedures:

(1) Work papers identifying significant audit areas, documenting risks of material
misstatements, and planned extent of testing are finalized and reviewed and
approved by the engagement partner, and, when appropriate, the engagement
quality reviewer; and

(i) Written audit programs are tailored to address identified risks of material
misstatements and specify in reasonable detail the procedures expected to be
performed to accomplish the objectives of the audit.

c. Detection and Reporting of Illegal Client Activity (Section 10A Compliance).
L&H shall make such revisions as may be necessary in order to adopt, implement
and enforce written policies and procedures providing reasonable assurance that
L&H complies with Section 10A of the Securities Exchange Act of 1934, as
amended, including without limitation, for each audit subject to Section 10A,
procedures designed to provide reasonable assurance of detecting illegal acts that
would have a direct and material effect on the determination of financial
statement amounts, and to comply with all requirements under the standards of
the Commission, the PCAOB, and Section 10A to determine whether or not it is
likely that an illegal act has occurred; and if so, determine and consider the
possible effect of the illegal act on the financial statements of the issuer, including
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any contingent monetary effects, such as fines, penalties, and damages, and report
suspected illegal acts.

d. Engagement Quality Control. L&H shall undertake a review of its existing
procedures to provide reasonable assurance that it complies with the PCAOB’s
Auditing Standard No. 7, Engagement Quality Review.

€. Documentation. L&H shall implement enhanced documentation procedures to
provide reasonable assurance that L&H complies with Auditing Standard No. 3,
Audit Documentation, on each of its public company audit engagements. Such
procedures shall emphasize that documentation must be prepared in sufficient
detail to provide a clear understanding of its purpose, source, and the conclusions
reached and require that any additions made after the documentation date'® must
identify the date the information was added, the name of the person who prepared
the additional documentation, and the reason for adding it. Additionally, L&H
shall adopt a policy making it mandatory that engagement partners on public
company audit engagements review each audit area designated as having a
significant risk of material misstatement (whether due to fraud or error) to ensure
compliance with both PCAOB standards and related rules and firm policies and
procedures. '

3. Professional Development. The goal of this undertaking is to require [.&H to
establish, implement, and enforce written policies and procedures designed to provide reasonable
assurance that L&H’s professionals serving public company audit clients participate in
professional development activities in accordance with firm guidelines, in subjects that are
relevant to their responsibilities, and will contribute to their technical training and proficiency as
an auditor. Within 90 days of this Order, L&H will evaluate its existing professional
development policy and shall make such revisions as may be necessary in order to adopt,
implement, and enforce written policies and procedures to provide that professionals serving
public company audit clients participate in professional development activities in accordance
with firm guidelines, in subjects that are relevant to their responsibilities, including, but not
limited to, revenue recognition, and will contribute to their technical training and proficiency as
an auditor. Additionally, prior to December 31, 2011, L&H will require each audit professional
serving public company audit clients to undergo:

a. A Minimum of 16 Hours of Audit-Related Training. The audit-related training
requirement shall cover topics including, but not limited to: (1) assessing risks of

" pcaoB Anditing Standard No. 3, paragraph 15, states, “A complete and final set of audit documentation should
be assembled for retention as of a date not more than 45 days after the report release date (documentation
completion date). If a report is not issued in connection with an engagement, then the documentation completion
date should not be more than 45 days from the date that fieldwork was substantially completed. If the auditor was
unable to complete the engagement, then the documentation completion date should not be more than 45 days from
the date the engagement ceased.”
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material misstatements and developing responsive audit plans, and (2) obtaining
and evaluating sufficient competent evidential matter, including corroboration of
management’s representations; (3) audit documentation relating to the above.
The audit-related training requirement may be fulfilled by participating in or
completing course(s) conducted by or offered by the Ainerican Institute of
Certified Public Accountants (AICPA) or another comparable organization.

b. A Minimum of 8 Hours of Fraud-Detection Training. L&H shall ensure that audit
professionals assigned to public company engagements undergo fraud detection
training conducted by the Association of Certified Fraud Examiners or another
comparable organization. The training will include techniques in detecting and
responding to possible fraud by audit clients or by employees, officers or directors of
audit clients.

4. Cooperation. L&H agrees that L&H (including its partners, principals, officers,
agents and employees) shall cooperate fully with the Commisston with respect to any matter
relating to the Commission's investigation of LocatePlus or its current or former officers,
directors or employees, including but not limited to any litigation or other proceeding related to
or resulting from that investigation, including litigation in SEC v. LocatePlus Holdings Corp et.
al, Docket No. 1:10-cv-11751 (DPW) (D. Mass.). Such cooperation shall include, but is not
limited to, upon reasonable notice, and without subpoena:

a.  Producing any document, record, or other tangible evidence reasonably requested
by Commission staff in connection with the Commission's investigation, litigation
or other proceedings;

b. Providing all information reasonably requested by Commission staff in
connection with the Commission's investigation; and

c. Using its best efforts to secure the attendance and truthful statements or testimony
of any L&H partner, principal, officer, agent, or employee, excluding any such
person who is a party to litigation with the Commission, at any meeting,
interview, testimony, deposition, trial, or other legal proceeding reasonably
requested by the Commission staff.

5. Certification of Compliance. L&H shall certify, in writing, compliance with the
undertakings set forth above. The certification shall identify the undertakings, provide written
evidence of compliance in the form of a narrative, and be supported by exhibits sufficient to
demonstrate compliance. The Commission staff may make reasonable requests for further
evidence of compliance, and L&H agrees to provide such evidence. The certification and
supporting material shall be submitted to LeeAnn G. Gaunt, Assistant Director, Boston Regional
Office or her successor, with copies to the Office of Chief Counsel of the Enforcement Division
no later than one (1) year from the date of this Order.

In detérmining whether to accept the Offer of L&H, the Commission has considered these
undertakings.
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IV.

In view of the foregoing, the Commission deems it appropriate to impose the sanctions
agreed to in Respondents’ Offers.

Accordingly, it is hereby ORDERED, effective immediately, that:

L&H

A. Lé&H shall cease and desist from committing or causing any Violaﬁons and any
future violations of Section 10A(a)(1) and 10A(b)(1) of the Exchange Act.

B L&H shall pay a civil money penalty in the amount of $130,000 to the United
States Treasury. Payment shall be made in the following installments: $65,000 to be paid with the
entry of this Order and $65,000 to be paid within one-year from the date of this Order. If any
payment 1s not made by the date the payment is required by this Order, the entire outstanding
balance of civil penalties plus any additional interest accrued pursuant to 31 U.S.C. 3717, shall be
due and payable immediately, without further application. Payments shall be: (A) made by wire
transfer, United States postal money order, certified check, bank cashier's check or bank money
order; (B) made payable to the Securities and Exchange Commission; (C) hand-delivered or
mailed to the Office of Financial Management, Securities and Exchange Commission, Operations
Center, 100 F Street, NE, Mail Stop 6042, Washington, DC 20549; and (D) submitted under
cover letter that identifies Livingston & Haynes as a Respondent in these proceedings, the file
number of these proceedings, a copy of which cover letter and money order or check shall be sent
to LeeAnn Gaunt, Division of Enforcement, Securities and Exchange Commission, Boston
Regional Office, 33 Arch Street, Boston, 23 Floor, Boston, MA (02110.

C. L&H is censured pursuant to Rule 102(e)(ii) of the Commission’s Rules of
Practice; and

D. L&H shall comply with the undertakings enumerated in Sections III1.G.1-3 and
Section II1.G.5 above.

Howle

A. Howley shall cease and desist from committing or causing any violations and any
future violations of Section 10A(a)(1) and 10A(b)(1) of the Exchange Act.

B. Howley is denied the privilege of appearing or practicing before the Commission as
an accountant.

C. After three (3) years from the date of this order, Howley may request that the
- Commission consider his reinstatement by submitting an application (attention: Office of the
Chief Accountant) to resume appearing or practicing before the Commission as:

19




1. a preparer or reviewer, or a person responsible for the preparation or review,
of any public company’s financial statements that are filed with the Commuission. Such an
application must-satisfy the Commission that Howley’s work in his practice before the
Commission will be reviewed either by the independent audit committee of the public company for
which he works or in some other acceptable manner, as long as he practices before the
Commission in this capacity; and/or

2. an independent accountant. Such an application must satisfy the
Commission that:

(a) Howley, or the public acéounting firm with which he is associated,
is registered with the Public Company Accounting Oversight Board (“Board™) in accordance with
the Sarbanes-Oxley Act of 2002, and such registration continues to be effective;

{b)  Howley, or the registered public accounting firm with which he is
associated, has been inspected by the Board and that inspection did not identify any criticisms of or
potential defects in Howley’s or the firm’s quality control system that would indicate that Howley
will not receive appropriate supervision;

(c) Howley has resolved all disciplinary issues with the Board, and has
complied with all terms and conditions of any sanctions imposed by the Board (other than
reinstatement by the Commission); and

(d)  Howley acknowledges his responsibility, as long as Howley appears
or practices before the Commission as an independent accountant, to comply with all requirements
of the Commission and the Board, including, but not limited to, all requirements relating to
registration, inspections, concurring partner reviews and quality control standards.

D. The Commission will consider an application by Howley to resume appearing or
practicing before the Commission provided that his state CPA license is current and he has
resolved all other disciplinary issues with the applicable state boards of accountancy. However, if
state licensure is dependent on reinstatement by the Commission, the Commission will consider an
application on its other merits. The Commission’s review may include consideration of, in
addition to the matters referenced above, any other matters relating to Howley’s character,
mtegrity, professional conduct, or qualifications to appear or practice before the Commission.

Wood

A. Wood shall cease and desist from committing or causing any violations and any
future violations of Section 10A(a)(1) and 10A(b)1) of the Exchange Act.

B. Wood is denied the privilege of appearing or practicing before the Commission as
an accountant. :




C. After three (3) years from the date of this order, Wood may request that the
Commission consider his reinstatement by submitting an application (attention: Office of the
Chief Accountant) to resume appearing or practicing before the Commission as:

1. a preparer or reviewer, or a person responsible for the preparation or review,
of any public company’s financial statements that are filed with the Commission. Such an
application must satisfy the Commission that Wood’s work in his practice before the Commission
will be reviewed either by the independent audit committee of the public company for which he
works or in some other acceptable manner, as long as he practices before the Commission in this
capacity; and/or

2. an independent accountant. Such an application must satisfy the
Commission that:

(a) Wood, or the public accounting firm with which he is associated, is
registered with the Public Company Accounting Oversight Board (“Board™) in accordance with the
Sarbanes-Oxley Act of 2002, and such registration continues to be effective;

(b)  Wood, or the registered public accounting firm with which he is
associated, has been inspected by the Board and that inspection did not identify any criticisms of or
potential defects in Wood’s or the firm’s quality control system that would indicate that Wood will
not receive appropriate supervision;

(c) Wood has resolved all disciplinary issues with the Board, and has
complied with all terms and conditions of any sanctions imposed by the Board (other than
reinstatement by the Commission); and

(d) Wood acknowledges his responsibility, as long as Wood appears or
practices before the Commission as an independent accountant, to comply with all requirements of
the Commission and the Board, including, but not limited to, all requirements relating to
registration, inspections, concurring partner reviews and quality control standards.
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. D. The Commission will consider an application by Wood to resume appearing or
practicing before the Commission provided that his state CPA license is current and he has
resolved all other disciplinary issues with the applicable state boards of accountancy. However,
if state licensure is dependent on reinstatement by the Commission, the Commission will
consider an application on its other merits. The Commission’s review may include consideration
of, in addition to the matters referenced above, any other matters relating to Wood’s character,
integrity, professional conduct, or qualifications to appear or practice before the Commission.

By the Commission.

Elizabeth M. Murphy
Secretary
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UNITED STATES OF AMERICA
Before the
SECURITIES AND EXCHANGE COMMISSION

June 7, 2011

IN THE MATTER OF

AMERICAN PACIFIC RIM COMMERCE :
' GROUP ' X
ANYWHERE MD, INC. :
CALYPSO WIRELESS, INC. :
CASCADIA INVESTMENTS, INC. : ORDER OF SUSPENSION

CYTOGENIX, INC. : OF TRADING
EMERGING HEALTHCARE :

SOLUTIONS, INC.
EVOLUTION SOLAR CORPORATION
GLOBAL RESOURCE CORPORATION
GO SOLAR USA, INC.

KORE NUTRITION, INC.

LAIDLAW ENERGY GROUP, INC.

MIND TECHNOLOGIES, INC.

MONTVALE TECHNOLOGIES, INC.

MSGI TECHNOLOGY SOLUTIONS,
INC. (F/K/A MGSI SECURITY
SOLUTIONS, INC.)

PRIME STAR GROUP, INC.

SOLAR PARK INITIATIVES, INC.

UNITED STATES OIL & GAS
CORPORATION

File No. 500-1

Tt appears to the Securities and Exchange Commission that there is a lack of current and
accurate information concerning the securities of the issuers listed below. As set forth below for
each issuer, questions have arisen regarding the accuracy of publicly disseminated information,

concerning, among other things: (1) the company’s assets; (2) the company’s business
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. operations, (3) the company’s current financial condition; and/or (4) issuances of shares in

company stock.

1.

American Pacific Rim Commerce Group is a California corporation based in

Florida. Questions have arisen concerning the adequacy and accuracy of press

" releases concerning the company’s revenues.

Anywhere MD, Inc. is a Nevada corporation with its principal place of business in
California. Questions have arisen concerning the adequacy and accuracy of
publicly available information about the company.

Calypso Wireless, Inc. is a Delaware corporation based in Texas.. Questions have
arisen concerning the adequacy of publicly available information about the
company.

Cascadia Investments, Inc. is a Nevada corporation based in Washington State.
Questions have arisen concerning the adequacy and accuracy of press releases
concerning the company’s operations and assets.

CytoGenix, Inc. is a Nevada corporation based in Texas. Questions have arisen
concerning the adequacy and accuracy of press releases concering the
company’s operations and financing transactions.

Emerging Healthcare Solutions, lnc. is a Wyoming corporation based in Texas.
Questions have arisen concerning the adequacy and accuracy of press releases
concerning the company’s operations and assets.

Evolution Solar Corporation is a Colorado corporation based in Arizona.
Questions have arisen concerning the adequaC)'f and accuracy of the company’s

website and press releases concerning the company’s operations and revenues.




10.

11.

12,

13.

14.

Global Resource Corporation is a Nevada corporation based in North Carolina.
Questions have arisen concerning the adequacy and accuracy of press'releases
concerning the company’s operations and the adequacy of publicly available
information about the company.

Go Solar USA, Inc. is a Nevada corporation based in Louisiana. Questions have
arisen concerning the adequacy and accuracy of press releases concerning the
company’s products and operations.

Kore Nutrition, Inc. is a Nevada corporation based in Nevada. Questions have
arisen concerning the adequacy and accuracy of press releases concerning the
company’s operations.

Laidlaw Energy Group, Inc. is a New York corporation based in New York.
Questions have arisen concerning the adequacy and accuracy of press releases
concerning the company’s operations, the accuracy of its financial statements, and
stock promoting activity by the company.

Mind Téchnologies, Inc. is a Nevada corporation based in California. Questions
have arisen concerning the accuracy of its financial statements.

Montvale Technologies, Inc. is a New Jersey corporation based in New Jersey.
Questions have arisen concerning the adequacy and accuracy of publicly available
information about the company.

MSGI Technology Solutions, Inc. (f/k/;x MSGI Security Solutions, Inc.) is a
Nevada corporation based in New York. Questions have arisen concerning the
adequacy and accuracy _of press releases concerning the company’s operations and

financing transactions.




Prime Star Group, Inc. is a Nevada corporation based in Nevada. Questions have
arisen concerning the adequacy and accuracy of press releases concerning the
company’s operations.

16.  Solar Park Initiatives, Inc. is a Nevada corporation based in Florida. Quesiions
have arisen concerning the adequacy and accuracy of press releases concerning
the company’s operations and revenues.

17. United States Oil & Gas Corporation is a Delaware corporation based in Texas.
Questions have arisen concerning the adequacy and accuracy of press releases
concerning. the company’s operations and stock promoting activity by the
company.

The Commission is of the opinion that the public interest and the protection of investors

. require a suspension of trading in the securities of the above-listed companies.
THEREFORE, IT IS ORDERED, pursuant to Section 12(k) of the Securities Exchange
Act of 1934, that trading in the securities of the above-listed companies is suspended for the
period from 9:30 a.m. EDT, on June 7, 2011 through 11:59 p.m. EDT, on June 20, 2011.
Elizabeth M. Murphy
Secretary

By the Commission.
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UNITED STATES OF AMERICA
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SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 64613 / June 7, 2011

ACCOUNTING AND AUDITING ENFORCEMENT
Release No. 3289 / June 7, 2011

ADMINISTRATIVE PROCEEDING
File No. 3-14413

In the Matter of , : ORDER INSTITUTING

: ADMINISTRATIVE PROCEEDINGS
Mark C. Schwartzhoff, : PURSUANT TO RULE 102(e) OF THE

: COMMISSION’S RULES OF
Respondent. : PRACTICE, MAKING FINDINGS, AND

IMPOSING REMEDIAL SANCTIONS

L

The Securities and Exchange Commission (“Commission”) deems it appropriate and in the
public interest that public administrative proceedings be, and hereby are, instituted against Mark C.
Schwartzhoff (“Respondent” or “Schwartzhoff””) pursuant to Rule 102(e)(3)(i) of the
Commission’s Rules of Practice.' ,

' Rule 102(e)(3)(i) provides, in relevant part, that:

The Commission, with due regard to the public interest and without preliminary hearing,
may, by order, . . . suspend from appearing or practicing before it any . . . accountant . . . who has
been by name . . . permanently enjoined by any court of competent jurisdiction, by reason of his
or her misconduct in an action brought by the Commission, from violating or aiding and abetting
the violation of any provision of the Federal securities laws or of the rules and regulations
thereunder.
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In anticipation of the institution of these proceedings, Respondent has submitted an Offer
of Settlement (the “Offer”) which the Commission has determined to accept. Solely for the
purpose of these proceedings and any other proceedings brought by or on behalf of the
Commission, or to which the Commission is a party, and without admitting or denying the findings
herein, except as to the Commission’s jurisdiction over him and the subject matter of these
proceedings, and the findings contained in Section I11.3 below, which are admitted, Respondent
consents to the entry of this Order Instituting Administrative Proceedings Pursuant to Rule 102(e)

-of the Commission’s Rules of Practice, Making Findings, and Imposing Remedial Sanctions
(“Order™), as set forth below.

IIL
On the basis of this Order and Respondent’s Offer, the Commission finds that:

1. Schwartzhoff, age 43, resides in Odessa, Missouri. From July 1992 to July 1995, he
worked as an internal auditor for Thor Industries, Inc.’s corporate headquarters in Jackson Center,
Ohio. From July 1995 to January 2007, he was employed by Dutchmen Manufacturing, Inc.
(“Dutchmen™), a Thor operating subsidiary located in Goshen, Indiana. He served as Dutchmen’s
Controller from July 1995 to approximately May 1997. He served as Dutchmen’s Vice President of
Finance, Dutchmen’s senior financial officer position, from approximately May 1997 through
January 2007. In February 2007, Respondent’s employment with Dutchmen was terminated
effective January 19, 2007.

2. Thor Industries, Inc. (*Thor”}is a Delaware corporation based in Jackson Center, Ohio.
Thor produces and sells a wide range of recreation vehicles and small and mid-size buses in the
U.S. and Canada. At all relevant times, Thor’s common stock has been registered with the
Commission pursuant to Section 12(b) of the Securities Exchange Act of 1934 (“Exchange Act™)
and traded on the New York Stock Exchange under the symbol THO. Dutchmen Manufacturing,
Inc. is one of Thor’s principal operating subsidiaries.

3. On May 23, 2011, a final judgment was entered against Respondent, permanently
enjoining him from future violations of Sections 10(b} and 13(b)(5) of the Exchange Act and
Exchange Act Ruies 10b-5, 13b2-1, and 13b2-2 thereunder, and aiding and abetting violations of
Exchange Act Sections 13(a), 13(b)(2)(A), and 13(b)}(2)(B) and Exchange Act Rules 12b-20, 13a-
1, and 13a-13 thereunder, in the civil action entitled Securities and Exchange Commission v. Thor
Industries Inc., et al., Civil Action Number 1:11-cv-00889 (RMC), in the United States District
Court for the District of Columnbia. The final judgment also prohibits Respondent from serving as
an officer or director of any issuer that has a class of securities registered pursuant to Section 12 of
the Exchange Act or that is required to file reports pursuant to Section 15(d) of the Exchange Act.
In addition, the final judgment orders Respondent to pay disgorgement of $299,805, together with
prejudgment interest thereon in the amount of $95,025, for a total $394,830, but provides that such
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amount shall be deemed satisfied upon the entry of an order in a paralle] criminal proceeding
requiring Respondent to pay restitution in an amount equal to or greater than $394,830.

4. The Commission’s complaint alleged, among other things, that during the second
quarter of fiscal 2003 through the second quarter of fiscal 2007, Respondent created and recorded
fraudulent accounting entries and related documentation to hide inventory losses occurring at
Dutchmen. Instead of properly recording increased cost of goods sold, Respondent hid inventory
losses in various balance sheet accounts, including accounts receivable, accounts payable, and
cash. These entries resulted in overstating Dutchmen’s pretax income by approximately $26
million during fiscal 2004 to 2006 and into the second quarter of fiscal 2007. As a result, as
alleged in the complaint, Thor’s annual and quarterly financial statements filed with the
Commission during this period were false and misleading. In June 2007, Thor filed restated
financial statements with the Commission for fiscal years 2004 to 2006 and the first quarter of
fiscal 2007. -

IV.

In view of the foregoing, the Commission deems it appropriate and in the public interest to
impose the sanction agreed to in Respondent Schwartzhoff s Offer.

Accordingly, it is hereby ORDERED, effective immediately, that:
SchwartzhofT is suspended from appearing or practicing before the Commission as an

accountant,

By the Commission.

Elizabeth M. Murphy
Secretary

AR

By: (it M. Peterson
Assistant Secretary
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SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 64618 / June 7, 2011

ADMINISTRATIVE PROCEEDINGS
File No. 3-14414

In the Matter of . ORDER INSTITUTING ADMINISTRATIVE
. PROCEEDINGS PURSUANT TO RULE
LOUIS W. ZEHIL, i 102(e) OF THE COMMISSION’S RULES OF
+ PRACTICE, MAKING FINDINGS, AND
Respondent. :  IMPOSING REMEDIAL SANCTIONS
L

The Securities and Exchange Commission (“Commission”) deems it appropriate and in ,
the public interest that public administrative proceedings be, and hereby are, instituted against

Louis W. Zehil (“Respondent” or “Zehil”) pursuant to Rule 102(e)(3)(i) of the Commission’s
Rules of Practice.’

II.

In anticipation of the institution of these proceedings, Respondent has submitted an Offer
of Settlement (the “Offer”) which the Commission has determined to accept. Solely for the
purpose of these proceedings and any other proceedings brought by or on behalf of the
Commission, or to which the Commission is a party, and without admitting or denying the
findings herein, except as to the Commission’s jurisdiction over him and the subject matter of
these proceedings, and the findings contained in Section II1.2 below, which are admitted,
Respondent consents to the entry of this Order Instituting Administrative Proceedings Pursuant
to Rule 102(e) of the Commission’s Rules of Practice, Making Findings, and Imposing Remedial
Sanctions (“Order”), as set forth below.

' Rule 102(e)(3)(i) provides, in relevant part, that:

The Commission, with due regard to the public interest and without preliminary
hearing, may, by order, . . . suspend from appearing or practicing before it any attorney . . . who
has been by name . . . permanently enjoined by any court of competent jurisdiction, by reason of
his or her misconduct in an action brought by the Commission, from violating or aiding and
abetting the violation of any provision of the Federal securities laws or of the rules and

regulations thereunder.
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IIL.
On the basis of this Order and Respondent’s Offer, the Commission finds that:

1. Zehil, age 44, is and has been an attorney licensed to practice in the State of New
York.

2. On May 10, 2011, a final judgment was entered against Zehil, permanently
enjoining him from future violations of Sections 5(a), 5(c), and 17(a) of the Securities Act and
Section 10(b) of the Exchange Act and rule 10b-5 thereunder, in a civil action entitled Securities
and Exchange Commission v. Louis W. Zehil, et al., Civil Action Number 07 Civ. 1439 (LAP),
in the United States District Court for the Southern District of New York.

3. The Commission’s complaint alleged, among other things, that Zehil, a corporate
attorney, and two entities he controlled, Strong Branch Ventures IV LP (“Strong”) and Chestnut
Capital Partners II, LLC (“Chestnut”) from approximately January 2006 to February 2007,
engaged in a fraudulent scheme to obtain and sell to the investing public millions of shares of
securities in violation of the antifraud and registration provisions of the federal securities laws.
Between January 2006 and February 2007, Zehil represented seven public companies in issuing
their stock in PIPE transactions (private investments in public equity). The seven public
companies were Gran Tierra Energy, Inc., Foothills Resources, Inc., MMC Energy, Inc.,
Alternative Energy Sources, Inc., Ethanex Energy, Inc., GoFish Corp., and Kreido BioFuels, Inc.
At all relevant times, their common stock was registered with the Commission and quoted on the
OTC-BB. In these PIPE transactions (as in PIPEs generally), the investors purchased restricted
stock at a discount to market price. Zehil personally invested in the issuers’ PIPE transactions
through Strong and Chestnut. In the subscription agreements for each PIPE transaction, Zehil,
and Strong and Chestnut, through Zehil, agreed (as all the PIPE subscribers did) that the shares
they received would be issued with restrictive legends until such time as the issuers filed
registration statements with the Commission and the Commission declared them effective. As
counsel for the issuers, Zehil then sent letters to the issuers' transfer agents directing the issuance
of shares to the PIPE subscribers. Zehil's letters instructed that all the shares should bear
restrictive legends except the shares issued to his entities, Strong and Chestnut. Zehil's letters
stated, falsely, that the shares issued to Strong and Chestnut satisfied legal criteria to be issued
without restrictive legend. As a result of this fraudulent conduct, Zehil, individually and through
Strong and Chestnut, was able to receive shares without restrictive legends, which they quickly
sold into the public market, and generated illicit profits of at least $17 million.




IV.

In view of the foregoing, the Commission deems it appropriate and in the public interest
to impose the sanction agreed to in Respondent Zehil’s Offer.

Accordingly, it is hereby ORDERED, effective immediately, that Zehil is suspended
from appearing or practicing before the Commission as an attorney.

Yleyarrec M. Muphoy—
Elizabeth M. Murphy
Secretary

By the Commission.
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UNITED STATES OF AMERICA
Before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES ACT OF 1933
Release No. 9216 / June 8, 2011 -

ADMINISTRATIVE PROCEEDING
File No. 3-14415

ORDER INSTITUTING CEASE-AND-DESIST
In the Matter of PROCEEDINGS PURSUANT TO SECTION
‘ 8A OF THE SECURITIES ACT OF 1933,
Michael Migliozzi II and MAKING FINDINGS, AND IMPOSING A
Brian William Flatow CEASE-AND-DESIST ORDER
Respondents,
L
. The Securities and Exchange Commission (“Commission™) deems it appropriate that cease-
and-desist proceedings be, and hereby are, instituted pursuant to Section 8A of the Securities Act

of 1933 (“Securities Act”) against Michael Migliozzi II and Brian William Flatow (*Migliozzi”
and “Flatow,” respectively, “Respondent,” individually, or, “Respondents, ” collectively).

IL.

In anticipation of the institution of these proceedings, each Respondent has submitted an
Offer of Settlement (the “Offer””) which the Commission has determined to accept. Solely for the
purpose of these proceedings and any other proceedings brought by or on behalf of the
Commission, or to which the Commission is a party, and without admitting or denying the findings
herein, except as to the Commission’s jurisdiction over him and the subject matter of these
proceedings, which are admitted, cach Respondent consents to the entry of this Order Instituting
Cease-and-Desist Proceedings Pursuant to Section §A of the Securities Act of 1933, Making
Findings, and Imposing a Cease-and-Desist Order (“Order”), as set forth below.
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I

On the basis of this Order and Respondents’ Offers, the Commission finds' that:

Summary |

These proceedings stem from the Respondents’ making an unregistered offering of
securities in violation of Sectlon 5 of the Securities Act during the period November 2009 through
April 2010.

Respondents

1. Michael Migliozzi II, age 45, resides in California and, during the relevant period,
was the Managing Partner and sole owner of Forza Migliozzi, an advertising agency.

2. Brian William Flatow, age 41, resides in Connecticut and, during the relevant
period, was the President of The Ad Store, an advertising agency.

Facts

3. In November 2009, Migliozzi, in his capacity as Managing Partner and sole owner
of Forza Migliozzi, and Flatow, in his capacity as President of The Ad Store, jointly created the
BuyaBeerCompany.com website. The stated purpose of the website was to solicit investors via
crowdsourcing to invest $300 million to purchase Pabst Brewing Company (“Pabst™) from its
owner, a private charitable trust which was then looking for a buyer. Crowdsourcing is the use of
social media and the Internet to organize a large group of individuals to achieve a common goal, in
this instance, to raise capital.

4. The BuyaBeerCompany.com website explained that the solicitation was to be
effected in two stages. The first stage sought pledges. The only information required to be
supplied by each pledgor was an e-mail address, first name, last name, and pledge amount. Each
pledgor recetved a confirmation e-mail and his or her information was stored on a server. The
website featured a countdown timer which identified how much money remained to be pledged to
meet the $300 million goal, and explicitly stated, “SEND NO MONEY!” If $300 million in
pledges were received, the second stage would consist of collecting the pledges and undertaking to
purchase Pabst.

5. In the event the $300 million threshold was met and the monies collected, the
BuyaBeerCompany.com website further explained that each investor would receive a
“crowdsourced certificate of ownership,” as well as beer of a value equal to the amount invested.

6. In addition to publicizing the offering through the BuyaBeerCompany.com website
Migliozzi and Flatow created a Facebook page and a Twitter account to advertise the website.

3

: The findings herein are made pursuant to the Respondents’ Offers of Settlement, and are not binding on

any other person or entity in this or any other proceeding.
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| ~ They also issued press releases felating to the BuyaBeerCompany.com website, which referred to
. pledging parties as “investors” who would receive “crowdsourced ownership in Pabst . .. .”

7. The BuyaBeerCompany.com website elicited $14.75 million in pledges during its
first three weeks of operation. '

8. The Respondents announced in a subsequent February 22, 2010 press release that
the BuyaBeerCompany.com website had received over $200 million in pledges from more than
five million pledgors. In the same release, they also announced that their search for a firm to assist
in the acquisition was underway. Flatow subsequently met with an attorney in New York on or
about February 26, 2010, to discuss how to go about collecting the pledges by incorporating an
acquisition vehicle. The possibility of an initial public offering was discussed.

9. A March 15, 2010 article in The Daily Deal reported that Migliozzi and Flatow had
retained counsel and planned to incorporate Buy a Beer Company LLC. Thus, in lieu of a
certificate of ownership, pledgors would receive stock in the acquisition corporation. The entity
was never incorporated.

10.  The BuyaBeerCompany.com website continued to solicit pledges unti the
Respondents took the website down in April 2010. No monies were ever collected.

Legal Discussion

. 11.  Securities Act Section 5(c) makes it unlawtul for any person, directly or indirectly,
to make use of any means or instrument of transportation or communication in interstate commerce
to offer to sell any security unless a registration statement has been filed with the Commission.
Scienter is not an element of a Section 5 violation. SEC v. Softpoint, Inc., 958 F. Supp. 846, 859-
60 (S.D.N.Y. 1997), aff'd, 159 F.3d 1348 (2d Cir. 1998).

12. Section 2(a)(3) of the Securities Act defines “offer to sell,” “offer for sale,” and
“offer” to include, “every attempt or offer to dispose of, or solicitation of an offer to buy, a security
or interest in a security, for value.”

13.  The Respondents made use of the jurisdictional means to effect an offering of
securities. American Library Ass'n. v. Pataki, 969 F. Supp. 160, 173 (S.D.N.Y. 1997) (“[T]he
Internet represents an instrument of interstate commerce”™).

14.  The Respondents failed to register the offering with the Commission and there was
no applicable exemption from registration.

15.  Since the offer of the securities was not registered with the Commission, nor
exempt from registration, Migliozzi and Flatow violated Section 5(c) of the Securities Act.




Iv.

In view of the foregoing, the Commission deems it appropriate to accept Migliozzi’s and
Flatow’s Offers of Settlement.

Accordingly, pursuant to Section 8A of the Securities Act, it is hereby ORDERED that:
Respondents Michael Migliozzi Il and Brian William Flatow cease and desist from
committing or causing any violations and from committing or causing any future violations of

Section 5(c) of the Securities Act.

By the Commission.

Elizabeth M. Murphy
- Secretary




UNITED STATES OF AMERICA
Before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES ACT OF 1933
Release No. 9217 / June 8, 2011

SECURITIES EXCHANGE ACT OF 1934
Release No. 64622 / June 8, 2011

ADMINISTRATIVE PROCEEDING
Fite No. 3-14163

ORDER MAKING FINDINGS AND

In the Matter of IMPOSING REMEDIAL SANCTIONS AND A

CEASE-AND-DESIST ORDER PURSUANT

MMR INVESTMENT TO SECTION 8A OF THE SECURITIES ACT

BANKERS, LLC (d/b/a MMR, OF 1933 AND SECTIONS 15(b) AND 21C OF

INC.), THE SECURITIES EXCHANGE ACT OF
1934 AS TO RESPONDENT MMR

WILLIAM G. MARTIN, JR., INVESTMENT BANKERS, LLC (d/b/a MMR,
INC.)

EUGENE R. RANKIN,
JOHN A. HUBERT, and
AARON D. FIMREITE,

Respondents.

L.

On December 14, 2010, the Securities and Exchange Commission (*Commission”)
instituted public administrative and cease-and-desist proceedings pursuant to Section 8A of the
Securities Act of 1933 (“Securities Act”) and Sections 15(b) and 21C of the Securities Exchange
Act of 1934 (“Exchange Act”) against Respondents MMR Investment Bankers, LLC , d/b/a MMR,

Inc. (“MMR”); William G. Martin, Jr. (“Martin™); Eugene R. Rankin (“Rankin™); John A. Hubert
(“Hubert”); and Aaron D. Fimreite (“Fimreite™).
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. IL

In connection with these proceedings, Respondent MMR Investment Bankers, LLC (d/b/a
MMR, Inc.) (“MMR?” or “Respondent”) has submitted an Offer of Settlement (the “Offer”) which
the Commission has determined to accept. Solely for the purpose of these proceedings and any
other proceedings brought by or on behalf of the Commission, or to which the Commission is a
party, and without admitting or denying the findings herein, except as to the Commission’s
jurisdiction over it and the subject matter of these proceedings and the facts stated in paragraphs
111.1 through 5, which are admitted, Respondent MMR consents to the entry of this Order Making
Findings and Imposing Remedial Sanctions and a Cease-and-Desist Order Pursuant to Section 8A
of the Securities Act of 1933 and Sections 15(b) and 21C of the Securities Exchange Act of 1934
as to Respondent MMR Investment Bankers, LLC (d/b/a MMR, Inc.) (“Order™), as set forth below.

IIL.
On the basis of this Order and Respondent MMR’s Offer, the Commission finds' that:

1. At all relevant times, Respondent MMR, located in Wichita, Kansas, was registered
with the Commission as a broker-dealer.

2. At all relevant times, Respondent Martin was the president and majority owner of
MMR. He holds Series 7, 24, 27, 53, 63, and 79 licenses.

. 3. Atall relevant times, Respondent Rankin was the vice-president and assistant |
compliance officer of MMR. He holds Series 7, 63 and 79 licenses.

4. At all relevant times, Respondent Hubert was a registered representative associated
with MMR. He holds Series 7, 63, and 79 licenses.

5. At all relevant times, Respondent Fimreite was a registered representative
associated with MMR. He holds Series 7, 63, and 79 licenses.

6. From 2005 through 2008, Respondents recommended, offered, and sold eleven
best-efforts, no minimum private placement debenture offerings for eight small start-up
companies. :

! The findings herein are made pursuant to Respondent's Offer of Settlement

and are not binding on any other person or entity in this or any other proceeding.




7. The debenture companies were Dynamic Distribution, Inc.; El Pegasu
Developmental, Inc.; Equity Capital Source, Inc.; Havoc Distribution, Inc.; MLP Associates, LLC
(“MLP”); Partners in Care; Southfield Energy Corp.; and Vending Ventures, Inc.

8. All but one of the eight debenture companies are now in default on payments of
interest and/or principal.

9. Disclosure documents prepared by Respondents Martin and Rankin failed to
disclose that Martin and Rankin created a new company, Sunflower Management Group, LLC
(“Sunflower™), to manage the proceeds of the debenture sales; that Martin, Rankin, Fimreite, and
Hubert’s wife all owned shares in Sunflower; that Sunflower received management fees in the
amount of 1/12 of 1% of the total outstanding debentures, charged to the offering companies’; that
* in 2008, one of the offering companies, MLP, defaulted on maturing debentures from its 2005
offering; or that Martin, Rankin, Hubert, and Fimreite had received shares in some of the offering
companies pursuant to Sunflower’s management agreements with the companies.

10. Respondent MMR, through Martin, Rankin, Hubert, and Fimreite, was reckless in
not knowing of these material omissions.

11.  The debentures were unsuitable investments for numerous MMR customers given
the level of risk in light of the customers” investment objectives, advanced age, annual income, and
net worth. Nevertheless, MMR through its registered representatives recommended and sold the
debentures to numerous such customers.

12. Respondent MMR, through Martin, Rankin, Hubert, and Fimreite, was reckless in
not knowing that MMR was selling debentures to customers for whom the debentures were
unsuitable investments.

13. As a result of the conduct described above, Respondent MMR willfully violated
Section 17(a) of the Securities Act and Section 10(b) of the Exchange Act and Rule 10b-5
thereunder, which prohibit fraudulent conduct in the offer and sale of securities and in connection
with the purchase or sale of securities.

14.  As aresult of the conduct described above, Respondent MMR willfully violated
Section 15(c) of the Exchange Act, which similarly prohibits fraudulent conduct in the offer and
sale of securities and in connection with the purchase or sale of securities by broker-dealers.

15.©  As aresult of the conduct described above, Respondent MMR willfully violated
Section 17(a) of the Exchange Act and Rule 17a-3(a)(17)(i)(B)(1) thereunder, which requires that
customers receive an explanation of the terms regarding investment objectives.

: In their disclosure documents for all but one of the offerings, Respondents did disclose
the fact that a company affiliated with MMR received a management fee for managing the
proceeds of the debenture sales, but did not disclose the amount of the fee.
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16.  Respondent MMR has submitted a sworn Statement of Financial Condition dated
January 28, 2011 and other evidence and has asserted its inability to pay a civil penalty.

IV.

In view of the foregoing, the Commission deems it appropriate and in the public interest to
impose the sanctions agreed to in Respondent MMR’s Offer.

Accordingly, pursuant to Section 8A of the Securities Act and Sections 15(b) and 21C of
the Exchange Act, it is hereby ORDERED that:

A. Respondent MMR shall cease and desist from committing or causing any violations
and any future violations of Section 17(a) of the Securities Act, Sections 10(b) and 15(c) of the
Exchange Act, and Rules 10b-5 and 17a-3(a)(17)(1)(B)(1) thereunder,

B. Respondent MMR shall be censured.
C. MMR’s broker-dealer registration with the Commission shall be, and is, revoked.

D. Any reapplication for registration by Respondent MMR will be subject to the
applicable laws and regulations governing the reentry process, and reentry may be conditioned
upon a number of factors, including, but not limited to, the satisfaction of any or all of the
following: (a) any disgorgement ordered against the Respondent, whether or not the Commission
has fully or partially waived payment of such disgorgement; (b) any arbitration award related to the
conduct that served as the basis for the Commission order; (¢) any self-regulatory organization
arbitration award to a customer, whether or not related to the conduct that served as the basis for
the Commission order; and (d) any restitution order by a self-regulatory organization, whether or
not related to the conduct that served as the basis for the Commission order,

E. Based upon Respondent's sworn representations in its Statement of Financial

Condition dated January 28, 2011 and other documents submitted to the Commission, the

Commission is not imposing a penalty against Respondent.

By the Commission.

Elizabeth M. Murphy
Secretary




UNITED STATES OF AMERICA a
Before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES ACT OF 1933
Release No. 9218 / June 8, 2011

SECURITIES EXCHANGE ACT OF 1934
Release No. 64623 / June 8, 2011

ADMINISTRATIVE PROCEEDING
File No. 3-14163

ORDER MAKING FINDINGS AND

In the Matter of IMPOSING REMEDIAL SANCTIONS AND A

CEASE-AND-DESIST ORDER PURSUANT

MMR INVESTMENT TO SECTION 8A OF THE SECURITIES ACT

BANKERS, LLC (d/b/a MMR, OF 1933 AND SECTIONS 15(b) AND 21C OF

INC.), THE SECURITIES EXCHANGE ACT OF
1934 AS TO RESPONDENT WILLIAM G.

WILLIAM G. MARTIN, JR., MARTIN, JR.

EUGENE R. RANKIN,

JOHN A. HUBERT, and
AARON D. FIMREITE,

Respondents.

I

On December 14, 2010, the Securities and Exchange Commission (“Commission™)
instituted public administrative and cease-and-desist proceedings pursuant to Section 8A of the
Securities Act of 1933 (“Securities Act”) and Sections 15(b) and 21C of the Securities Exchange
Act of 1934 (“Exchange Act”) against Respondents MMR Investment Bankers, LLC , d/b/a MMR
Inc. (“MMR”); William G. Martin, Jr. (“Martin”); Eugene R. Rankin (“Rankin”); John A. Hubert
(“Hubert”); and Aaron D. Fimreite (“Fimreite™).

*

I1.

In connection with these proceedings, Respondent William G. Martin, Jr. (“Martin” or
“Respondent™) has submitted an Offer of Settlement (the “Offer”) which the Commission has
determined to accept. Solely for the purpose of these proceedings and any other proceedings
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brought by or on behalf of the Commission, or to which the Commission is a party, and without
admitting or denying the findings herein, except as to the Commission’s jurisdiction over him and
the subject matter of these proceedings and the facts stated in paragraphs I11.1 and 2, which are
admitted, Respondent Martin consents to the entry of this Order Making Findings and Imposing -
Remedial Sanctions and a Cease-and-Desist Order Pursuant to Section 8A of the Securities Act of
1933 and Sections 15(b) and 21C of the Securities Exchange Act of 1934 as to Respondent
William G. Martin (*“Order™), as set forth below.

HI.
On the basis of this Order and Respondent Martin’s Offer, the Commission finds' that:

1. At all relevant times, Respondent MMR, located in Wichita, Kansas, was registered
with the Commission as a broker-dealer.

2. At all relevant times, Respondent Martin was the president and majority owner of
MMR. He holds Series 7, 24, 27, 53, 63, and 79 licenses.

3. At all relevant times, Respondent Rankin was the vice-president and assistant
compliance officer of MMR. He holds Series 7, 63 and 79 licenses.

4. At all relevant times, Respondent Hubert was a registered representative associated
with MMR. He holds Series 7, 63, and 79 licenses.

5. At all relevant times, Respondent Fimreite was a registered representative
associated with MMR. He holds Series 7, 63, and 79 licenses.

0. From 2005 through 2008, Respondents recommended, offered, and sold eleven
best-efforts, no minimum private placement debenture offerings for eight small start-up
companies.

7. The- debenture companies were Dynamic Distribution, Inc.; El Pegasu
Developmental, Inc.; Equity Capital Source, Inc.; Havoc Distribution, Inc.; MLP Associates, LLC
(“MLP"); Partners in Care; Southfield Energy Corp.; and Vending Ventures, Inc.

8. All but one of the eight debenture companies are now in default on payments of
interest and/or principal.

' The findings herein are made pursuant to Respondent's Offer of Settlement

and are not binding on any other person or entity in this or any other proceeding.




9. Disclosure documents prepared in part by Respondent Martin failed to disclose that
Martin and Rankin created a new company, Sunflower Management Group, LLC (“Sunflower”),
to manage the proceeds of the debenture sales; that Martin, Rankin, Fimreite, and Hubert’s wife all
owned shares in Sunflower; that Sunflower received management fees in the amount of 1/12 of 1%
of the total outstanding debentures, charged to the offering companies?; that in 2008, one of the
offering companies, MLP, defaulted on maturing debentures from its 2005 offering; or that Martin,
Rankin, Hubert, and Fimreite had received shares in some of the offering companies pursuant to
Sunflower’s management agreements with the compames

10.  Respondent Martin was reckless in not knowing of these material omissions.

11. The debentures were unsuitable investments for numerous MMR customers given
the level of risk in light of the customers’ investment objectives, advanced age, annual income,
and net worth, Nevertheless, MMR through its registered representatives recommended and sold
the debentures to numerous such customers.

12, Respondent Martin was reckless in not knowing that MMR was selling debentures
to customers for whom the debentures were unsuitable investments.

13, Asaresult of the conduct described above, Respondent Martin willfully violated
Section 17(a) of the Securities Act and Section 10(b) of the Exchange Act and Rule 10b-5
thereunder, which prohibit fraudulent conduct in the offer and sale of securities and in connection
with the purchase or sale of securities.

14.  Asaresult of the conduct described above, Respondent Martin willfully aided and
abetted and caused MMR s violations of Section 10(b) of the Exchange Act and Rule 10b-5
thereunder.

15. As a result of the conduct described above, Respondent Martin willfully aided and
abetted and caused MMRs violation of Section 15(c) of the Exchange Act, which similarly
prohibits fraudulent conduct in the offer and sale of securities and in connection with the purchase
or sale of securities by broker-dealers.

16.  Asaresult of the conduct described above, Respondent Martin willfully aided and
abetted and caused MMR’s violation of Section 17(a} of the Exchange Act and Rule 17a-
3(a)(17)(i)(B)(1) thereunder, which requires that customers receive an explanation of the terms
regarding investment objectives.

17. Asaresult of the wrongful conduct described above, Respondent Martin received
ili-gotten gains of $25,200.

-2 In their disclosure documents for all but one of the offerings, Respondents did disclose
the fact that a company affiliated with MMR received a management fee for managing the
proceeds of the debenture sales, but did not disclose the amount of the fee.
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Iv.

In view of the foregoing, the Commission deems it appropriate and in the public interest to
impose the sanctions agreed to in Respondent Martin’s Offer.

Accordingly, pursuant to Section 8A of the Securities Act and Sections 15(b) and 21C of
the Exchange Act, it is hereby ORDERED that:

A. Respondent Martin shall cease and desist from committing or causing any violations
and any future violations of Section 17(a) of the Securities Act, Section 10(b) of the Exchange Act,
and Rule 10b-5 and from aiding and abetting or causing violations of Sections 10(b), 15(c), and
17(a) and Rules 10b-5 and 17a-3(a)(17)(i))(B)(1) thereunder;

B. Respondent Martin be, and hereby is barred from association with any broker,
dealer, investment adviser, municipal securities dealer, municipal advisor, transfer agent, or
nationally recognized statistical rating organization; and

C. Respondent Martin be, and hereby is barred from participating in any offering of a
penny stock, including: acting as a promoter, finder, consultant, agent, or other person who engages
in activities with a broker, dealer, or issuer for purposes of the issuance or trading in any penny
stock, or inducing or attempting to induce the purchase or sale of any penny stock.

D. Any reapplication for association by Respondent Martin will be subject to the
applicable laws and regulations governing the reentry process, and reentry may be conditioned
upon a numbser of factors, including, but not limited to, the satisfaction of any or all of the
following: (a) any disgorgement ordered against the Respondent, whether or not the Commission
has fully or partially waived payment of such disgorgement; (b) any arbitration award related to the
conduct that served as the basis for the Commission order; (c) any self-regulatory organization
arbitration award to a customer, whether or not related to the conduct that served as the basis for
the Commission order; and (d) any restitution order by a self-regulatory organization, whether or
not related to the conduct that served as the basis for the Commission order.

E. Respondent Martin shall, within 15 days of the entry of this Order, pay
disgorgement of $25,200.00 and prejudgment interest of $2,292.32 to the Securities and Exchange
Commission. If timely payment is not made, additional interest shall acerue pursuant to SEC Rule
of Practice 600. Payment shall be: (A) made by wire transfer, United States postal money order,
certified check, bank cashier's check or bank money order; (B) made payable to the Securities and
Exchange Commission; (C) hand-delivered or mailed to the Securities and Exchange
Commission, Office of Financial Management, 100 F St., NFE, Stop 6042, Washington, DC
20549; and (D) submitted under cover letter that identifies William G. Martin, Jr. as a Respondent
in these proceedings and states the file number of these proceedings, a copy of which cover letter
and money order or check shall be sent to Polly Atkinson, 1801 California Street, Suite 1500,
Denver, Colorado, 80202.




1.

F. Respondent Martin shall, within 15 days of the entry of this Order, pay a civil
money penalty in the amount of $30,000 to the Securities and Exchange Commission. If timely
payment is not made, additional interest shall accrue pursuant to 31 U.S.C. 3717. Such payment
shall be: (A) made by wire transfer, United States postal money order, certified check, bank
cashier's check or bank money order; (B) made payable to the Securities and Exchange
Commission; (C) hand-delivered or mailed to the Securities and Exchange Commission, Office of
Financial Management, 100 F St., NE, Stop 6042, Washington, DC 20549; and (D) submitted
under cover letter that identifies William G. Martin, Jr. as a Respondent in these proceedings and
states the file number of these proceedings, a copy of which cover letter and money order or check
shall be sent to Polly Atkinson, 1801 California Street, Suite 1500, Denver, Colorado, 80202.

G. Pursuant to Section 308(a) of the Sarbanes-Oxley Act of 2002, a Fair Fund is
created for the disgorgement, interest and penalties referenced in paragraphs E and F above.
Regardless of whether any such Fair Fund distribution is made, amounts ordered to be paid as civil
money penalties pursuant to this Order shall be treated as penalties paid to the government for all
purposes, including all tax purposes. To preserve the deterrent effect of the civil penalty,
Respondent agrees that he shall not, after offset or reduction in any Related Investor Action based
on Respondent’s payment of disgorgement in this action, argue that he is entitled to, nor shall he
further benefit by offset or reduction of any part of Respondent’s payment of a civil penalty in this
action ("Penalty Offset™). If the court in any Related Investor Action grants such a Penalty Offset,
Respondent agrees that he shall, within 30 days after entry of a final order granting the Penalty
Offset, notify the Commission's counsel in this action and pay the amount of the Penalty Offset to
the United States Treasury or to a Fair Fund, as the Commission directs. Such a payment shall not
be deemed an additional civil penalty and shall not be deemed to change the amount of the civil
penalty imposed in this proceeding. For purposes of this paragraph, a "Related Investor Action”
means a private damages action brought against Respondent by or on-behalf of one or more
investors based on substantially the same facts as alleged in the Order instituted by the
Commission in this proceeding.

By the Commission.

Elizabeth M. Murphy

Secretary




UNITED STATES OF AMERICA
Before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES ACT OF 1933
Release No. 9219 / June 8, 2011

SECURITIES EXCHANGE ACT OF 1934
Release No. 64624 / June 8, 2011

ADMINISTRATIVE PROCEEDING
File No. 3-14163

ORDER MAKING FINDINGS AND

In the Matter of IMPOSING REMEDIAL SANCTIONS AND A
_ CEASE-AND-DESIST ORDER PURSUANT
MMR INVESTMENT TO SECTION 8A OF THE SECURITIES ACT
BANKERS, LLC (d¢/b/a MMR, OF 1933 AND SECTIONS 15(b) AND 21C OF
INC.), THE SECURITIES EXCHANGE ACT OF
1934 AS TO RESPONDENT EUGENE R.
WILLIAM G. MARTIN, JR,, RANKIN

EUGENE R. RANKIN,
JOHN A. HUBERT, and
AARON D. FIMREITE,

Respondents.

L.

On December 14, 2010, the Securities and Exchange Commission (“Commission’)
instituted public administrative and cease-and-desist proceedings pursuant to Section 8A of the
Securities Act of 1933 (“Securities Act”) and Sections 15(b) and 21C of the Securities Exchange
Act of 1934 (“Exchange Act”) against Respondents MMR Investment Bankers, LLC , d’b/a MMR,
Inc. (“MMR”); William G. Martin, Jr. (“Martin”); Eugene R. Rankin (“Rankin”); John A. Hubert
(*“Hubert”); and Aaron D. Fimreite (“Fimreite”).

IL.
In connection with these proceedings, Respondent Eugene R. Rankin (“Rankin” or

“Respondent”) has submitted an Offer of Settlement (the “Offer”) which the Commission has
determined to accept. Solely for the purpose of these proceedings and any other proceedings
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brought by or on behalf of the Commission, or to which the Commission is a party, and without
admitting or denying the findings herein, except as to the Commission’s jurisdiction over him and
the subject matter of these proceedings and the facts stated in paragraphs III. 1 and 3, which are
admitted, Respondent Rankin consents to the entry of this Order Making Findings and Imposing
Remedial Sanctions and a Cease-and-Desist Order Pursuant to Section 8A of the Securities Act of
1933 and Sections 15(b) and 21C of the Securities Exchange Act of 1934 as to Respondent Eugene
R. Rankin (“Order”), as set forth below.

1.
On the basis of this Order and Respondent Rankin’s Offer, the Commission finds' that:

1. At all relevant times, Respondent MMR, located in Wichita, Kansas, was registered
with the Commission as a broker-dealer. :

2. At all relevant times, Respondent Martin was the president and majority owner of
MMR. He holds Series 7, 24, 27, 53, 63, and 79 licenses.

3. At all relevant times, Respondent Rankin was the vice-president and assistant
compliance officer of MMR. He holds Series 7, 63 and 79 licenses.

4, At all relevant times, Respondent Hubert was a registered representative associated
with MMR. He holds Series 7, 63, and 79 licenses. :

5. At all relevant times, Respondent Fimreite was a registered representative
associated with MMR. He holds Series 7, 63, and 79 licenses.

6. From 2005 through 2008, Respondents recommended, offered, and sold eleven
best-efforts, no minimum private placement debenture offerings for eight small start-up
companies.

7. The debenture companies were Dynamic Distribution, Inc.; El Pegasu
Developmental, Inc.; Equity Capital Source, Inc.; Havoc Distribution, Inc.; MLP Associates, LLC
(“MLP™); Partners in Care; Southfield Energy Corp.; and Vending Ventures, Inc.

8. All but one of the eight debenture companies are now in default on payments of
interest and/or principal.

| The findings herein are made pursuant to Respondent's Offer of Settlement
and are not binding on any other person or entity in this or any other proceeding.




9. Disclosure documents prepared in part by Respondent Rankin failed to disclose that
Martin and Rankin created a new company, Sunflower Management Group, LLC (“Sunflower”),
to manage the proceeds of the debenture sales; that Martin, Rankin, Fimreite, and Hubert’s wife all
owned shares in Sunflower; that Sunflower received management fees in the amount of 1/12 of 1%
of the total outstanding debentures, charged to the offering companies’; that in 2008, one of the
offering companies, MLP, defaulted on maturing debentures from its 2005 offering; or that Martin,
Rankin, Hubert, and Fimreite had received shares in some of the offering companies pursuant to
Sunflower’s management agreements with the companies.

10.  Respondent Rankin was reckless in not knowing of these material omissions.

11.  The debentures were unsuitable investments for numerous MMR customers given
the level of risk in light of the customers’ investment objectives, advanced age, annual income, and
net worth. Nevertheless, MMR through its registered representatives recommended and sold the
debentures to numerous such customers.

12.  Respondent Rankin was reckless in not knowing that MMR was selling debentures
to customers for whom the debentures were unsuitable investments.

13, As a result of the conduct described above, Respondent Rankin willfully violated
Section 17(a) of the Securities Act and Section 10(b} of the Exchange Act and Rule 10b-5
thereunder, which prohibit fraudulent conduct in the offer and sale of securities and in connection

with the purchase or sale of securities.

14.  As a result of the conduct described above, Respondent Rankin willfully aided and
abetted and caused MMR’s violations of Section 10(b) of the Exchange Act and Rule 10b-5
thereunder.

15. As a result of the conduct described above, Respondent Rankin willfully aided and
abetted and caused MMR’s violation of Section 15(c) of the Exchange Act, which similarly
prohibits fraudulent conduct in the offer and sale of securities and in connection with the purchase
or sate of securities by broker-dealers.

16. As a result of the conduct described above, Respondent Rankin willfully aided and
ahetted and caused MMR’s violation of Section 17(a) of the Exchange Act and Rule 17a-
3(a)(17)(i)B)(1) thereunder, which requires that customers receive an explanation of the terms
regarding investment objectives.

: In their disclosure documents for all but one of the offerings, Respondents did disclose
the fact that a company affiliated with MMR received a management fee for managing the
proceeds of the debenture sales, but did not disclose the amount of the fee.
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Iv.

In view of the foregoing, the Commission deems it appropriate and in the public interest to
impose the sanctions agreed to in Respondent Rankin’s Offer.

Accordingly, pursuant to Section 8A of the Securities Act and Sections 15(b) and 21C of
the Exchange Act, it is hereby ORDERED that:

A. Respondent Rankin shall cease and desist from committing or causing any violations
and any future violations of Section 17(a) of the Securities Act, Section 10(b) of the Exchange Act,
and Rule 10b-5 and from aiding and abetting or causing violations of Sections 10(b), 15(c), and
17(a) and Rules 10b-5 and 17a-3(a)(17)(1}(B)(1) thereunder;

B. Respondent Rankin shall be, and hereby is barred from association with any broker,
dealer, investment adviser, municipal securities dealer, municipal advisor, transfer agent, or
nationally recognized statistical rating organization; and

C. Respondent Rankin shall be, and hereby is barred from participating in any offering
of a penny stock, including: acting as a promoter, finder, consultant, agent or other person who
engages in activities with a broker, dealer or issuer for purposes of the issuance or trading in any
penny stock, or inducing or attempting to induce the purchase or sale of any penny stock.

D. Any reapplication for association by Respondent Rankin will be subject to the
applicable laws and regulations governing the reentry process, and reentry may be conditioned
upon a number of factors, including, but not limited to, the satisfaction of any or all of the
following: (a) any disgorgement ordered against the Respondent, whether or not the Commission
has fully or partially waived payment of such disgorgement; (b) any arbitration award related to the
conduct that served as the basis for the Commission order; (¢) any self-regulatory organization
arbitration award to a customer, whether or not related to the conduct that served as the basis for
the Commission order; and (d) any restitution order by a self-regulatory organization, whether or
not related to the conduct that served as the basis for the Commission order,

E. Respondent Rankin shall, within 15 days of the entry of this Order, pay a civil
money penalty in the amount of $15,000 to the Securities and Exchange Commission. If timely
payment is not made, additional interest shall accrue pursuant to 31 U.S.C. 3717. Such payment
shall be: (A) made by wire transfer, United States postal money order, certified check, bank
cashier's check or bank money order; (B) made payable to the Securities and Exchange
Commission; (C) hand-delivered or mailed to the Securities and Exchange Commission, Office of
Financial Management, 100 F St., NE, Stop 6042, Washington, DC 20549; and (D) submitted
under cover letter that identifies Eugene R. Rankin as a Respondent in these proceedings and states
the file number of these proceedings, a copy of which cover letter and money order or check shall
be sent to Polly Atkinson, 1801 California Street, Suite 1500, Denver, Colorado, 80202.




E. Pursuant to Section 308(a) of the Sarbanes-Oxley Act of 2002, a Fair Fund is created
for the penalties referenced in paragraph E above. Regardless of whether any such Fair Fund
distribution is made, amounts ordered to be paid as civil money penalties pursuant to this Order
shall be treated as penalties paid to the government for all purposes, including all tax purposes. To
preserve the deterrent effect of the civil penalty, Respondent agrees that he shall not, after offset or
reduction in any Related Investor Action based on Respondent’s payment of disgorgement in this
action, argue that he is entitled to, nor shall he further benefit by offset or reduction of any part of
Respondent’s payment of a civil penalty in this action ("Penalty Offset"). If the court in any
Related Investor Action grants such a Penalty Offset, Respondent agrees that he shall, within 30
days afier entry of a final order granting the Penalty Offset, notify the Commission's counsel in this
action and pay the amount of the Penalty Offset to the United States Treasury or to a Fair Fund, as
the Commission directs. Such a payment shall not be deemed an additional civil penalty and shall
not be deemed to change the amount of the civil penalty imposed in this proceeding. For purposes
of this paragraph, a "Related Investor Action" means a private damages action brought against
Respondent by or on behalf of one or more investors based on substantially the same facts as
alleged in the Order instituted by the Commission in this proceeding.

By the Commission.

.

Elizabeth M. Murphy
Secretary




UNITED STATES OF AMERICA
Before the .
SECURITIES AND EXCHANGE COMMISSION

SECURITIES ACT OF 1933
Release No, 9220 / June 8, 2011

SECURITIES EXCHANGE ACT OF 1934
Release No. 64625/ June §, 2011

ADMINISTRATIVE PROCEEDING
File No. 3-14163

ORDER MAKING FINDINGS AND

In the Matter of IMPOSING REMEDIAL SANCTIONS AND A
: CEASE-AND-DESIST ORDER PURSUANT
MMR INVESTMENT TO SECTION 8A OF THE SECURITIES ACT
BANKERS, LLC (d/b/a MMR, | OF 1933 AND SECTIONS 15(b) AND 21C OF
INC)), THE SECURITIES EXCHANGE ACT OF
' 1934 AS TO RESPONDENT JOHN A.
WILLIAM G. MARTIN, JR,, HUBERT

EUGENE R. RANKIN,
JOHN A. HUBERT, and
AARON D. FIMREITE,

Respondents.

L

On December 14, 2010, the Securities and Exchange Commission (“Commission”)
instituted public administrative and cease-and-desist proceedings pursuant to Section 8A of the
Securities Act of 1933 (“Securities Act”) and Sections 15(b) and 21C of the Securities Exchange
Act of 1934 (“Exchange Act”) against Respondents MMR Investment Bankers, LLC , d/b/a MMR,
Inc. (“MMR”); William G. Martin, Jr. (“Martin”); Eugene R. Rankin (“Rankin”); John A. Hubert
(“Hubert™); and Aaron D. Fimreite (“Fimreite”).

1L
In connection with these proceedings, Respondent John A. Hubert (“Hubert” or

“Respondent™) has submitted an Offer of Settlement (the “Offer”) which the Commission has
determined to accept. Solely for the purpose of these proceedings and any other proceedings
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brought by or on behalf of the Commission, or to which the Commission is a party, and without
admitting or denying the findings herein, except as to the Commission’s jurisdiction over him and
the subject matter of these proceedings and the facts stated in paragraphs II1.1 and 4, which are
admitted, Respondent Hubert consents to the entry of this Order Making Findings and Imposing
Remedial Sanctions and a Cease-and-Desist Order Pursuant to Section 8A of the Securities Act of
1933 and Sections 15(b) and 21C of the Securities Exchange Act of 1934 as to Respondent John A.
Hubert (“Order™), as set forth below.

1L
On the basis of this Order and Respondent Hubert’s Offer, the Commission finds' that:

1. At all relevant times, Respondent MMR, located in Wichita, Kansas, was registered
with the Commission as a broker-dealer.

2. At all relevant times, Respondent Martin was the president and majority owner of
MMR. He holds Series 7, 24, 27, 53, 63, and 79 licenses.

3. At all relevant times, Respondent Rankin was the vice-president and assistant
compliance officer of MMR. He holds Series 7, 63 and 79 licenses.

4. At all relevant times, Respondent Hubert was a registered representative associated

with MMR. He holds Series 7, 63, and 79 licenses.

5. At all relevant times, Respondent Fimreite was a registered representative
associated with MMR. He holds Series 7, 63, and 79 licenses.’

6. From 2005 through 2008, Respondents recommended, offered, and sold eleven
best-efforts, no minimum private placement debenture offerings for eight small start-up
companies.

7. The debenture companies were Dynamic Distribution, Inc.; El Pegasu ‘
Developmental, Inc.; Equity Capital Source, Inc.; Havoe Distribution, Inc.; MLP Associates, LLC
(“MLP”); Partners in Care; Southfield Energy Corp.; and Vending Ventures, Inc.

8. All but one of the eight debenture companies are now in default on payments of
interest and/or principal.

" The findings herein are made pursuant to Respondent's Offer of Settlement

and are not binding on any other person or entity in this or any other proceeding.




9. Respondent Hubert recommended and sold the debentures without disclosing that
Martin and Rankin had created a new company, Sunflower Management Group, LLC
(“Sunflower™), to manage the proceeds of the debenture sales; that Martin, Rankin, Fimreite, and
Hubert’s wife all owned shares in Sunflower; that Sunflower received management fees in the
amount of 1/12 of 1% of the total outstanding debentures, charged to the offering companies®; that
in 2008, one of the offering companies, MLP, defaulted on maturing debentures from its 2005
offering; or that Martin, Rankin, Hubert, and Fimreite had received shares in some of the offering
companies pursuant to Sunflower’s management agreements with the companies.

10.  Respondent Hubert was reckless in not knowing of these material omissions.

1.  The debentures were unsuitable investments for numerous MMR customers given
the level of risk in light of the customers’ investment objectives, advanced age, annual income, and
net worth. Nevertheless, Respondent Hubert recommended and sold the debentures to numerous
such customers.

12. Respondent Hubert was reckless in not knowing that he was selling debentures to
customers for whom the debentures were unsuitable investments.

13. Asaresult of the conduct described above, Respondent Hubert willfully violated
Section 17(a) of the Securities Act and Section 10(b} of the Exchange Act and Rule 10b-5
thereunder, which prohibit fraudulent conduct in the offer and sale of securities and in connection
with the purchase or sale of securities.

14, Asaresult of the conduct described above, Respondent Hubert willfully aided and
abetted and caused MMR’s violations of Section 10(b) of the Exchange Act and Rule 10b-5
thereunder.

15. As a result of the conduct described above, Respondent Hubert willfully aided and
abetted and caused MMR’s violation of Section 15(c) of the Exchange Act, which similarly
prohibits fraudulent conduct in the offer and sale of securities and in connection with the purchase
or sale of securities by broker-dealers.

16. As a result of the conduct described above, Respondent Hubert willfully aided and
abetted and caused MMR’s violation of Section 17(a) of the Exchange Act and Rule 17a-
3(a)(17)(1)(B)(1) thereunder, which requires that customers receive an explanation of the terms
regarding investment objectives, :

17. Asaresult of the wrongful conduct described above, Respondent Hubert received
ill-gotten gains of $39,615.18.

2 In their disclosure documents for all but one of the offerings, Respondents did disclose
the fact that a company affiliated with MMR received a management fee for managing the
proceeds of the debenture sales, but did not disclose the amount of the fee.
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IV.

In view of the foregoing, the Commission deems it appropriate and in the public interest to
impose the sanctions agreed to in Respondent Hubert’s Offer.

Accordingly, pursuant to Section 8A of the Securities Act and Sections 15(b) and 21C of
the Exchange Act, it is hereby ORDERED that:

A. Respondent Hubert shall cease and desist from committing or causing any violations
and any future violations of Section 17(a) of the Securities Act, Section 10(b) of the Exchange Act,
and Rule 10b-5 and from aiding and abetting or causing violations of Sections 10(b), 15(c), and
17(a) and Rules 10b-5 and 17a-3(a)(17)G)B)(1) thereunder;

B. Respondent Hubert shall be, and hereby is barred from association with any broker,
dealer, investment adviser, municipal securities dealer, municipal advisor, transfer agent, or
nationally recognized statistical rating organization; and

C. Respondent Hubert shall be, and hereby is barred from participating in any offering
of a penny stock, including: acting as a promoter, finder, consultant, agent or other person who
engages in activities with a broker, dealer or issuer for purposes of the issuance or trading in any
penny stock, or inducing or attempting to induce the purchase or sale of any penny stock.

D. Any reapplication for association by Respondent Hubert will be subject to the
applicable laws and regulations governing the reentry process, and reentry may be conditioned
upon a nuruber of factors, including, but not limited to, the satisfaction of any or all of the
following: (a) any disgorgement ordered against the Respondent, whether or not the Commission
has fully or partially waived payment of such disgorgement; (b) any arbitration award related to the
conduct that served as the basis for the Commission order; (c) any self-regulatory organization
arbitration award to a customer, whether or not related to the conduct that served as the basis for
the Commission order; and (d) any restitution order by a self-regulatory organization, whether or
not related to the conduct that served as the basis for the Commission order.

E. Respondent Hubert shall, within 15 days of the entry of this Order, pay
disgorgement of $39,615.18 and prejudgment interest of $3,603.58 to the Securities and Exchange
Commission. If timely payment is not made, additional interest shall accrue pursuant to SEC Rule
of Practice 600. Payment shall be: (A) made by wire transfer, United States postal money order,
certifted check, bank cashier's check or bank money order; (B) made payable to the Securities and
Exchange Commission; (C) hand-delivered or mailed to the Securities and Exchange Commission,
Office of Financial Management, 100 F St NE, Stop 6042, Washington, DC 20549; and (D)
submitted under cover letter that identifies John A. Hubert, Jr. as a Respondent in these
proceedings and states the file number of these proceedings, a copy of.-which cover letter and




(24

money order or check shall be sent to Polly Atkinson, 1801 California Street, Suite 1500, Denver,
Colorado, 80202.

F. Respondent Hubert shall, within 15 days of the entry of this Order, pay a civil
money penalty in the amount of $20,000 to the Securities and Exchange Commission. If timely
payment is not made, additional interest shall accrue pursuant to 31 U.S.C. 3717. Such payment
shall be: (A) made by wire transfer, United States postal money order, certified check, bank
cashier’s check or bark money order; (B) made payable to the Securities and Exchange
Commission; {C) hand-delivered or mailed to the Securities and Exchange Commission, Office of
Financial Management, 100 F St., NE, Stop 6042, Washington, DC 20549; and (D) submitted
under cover letter that identifies John A. Hubert as a Respondent in these proceedings and states
the file number of these proceedings, a copy of which cover letter and money order or check shall
be sent to Polly Atkinson, 1801 California Street, Suite 1500, Denver, Colorado, 80202.

G. Pursuant to Section 308(a) of the Sarbanes-Oxley Act of 2002, a Fair Fund is created
for the disgorgement, interest and penalties referenced in paragraphs E and F above. Regardiess of
whether any such Fair Fund distribution is made, amounts ordered to be paid as civil money
penalties pursuant to this Order shall be treated as penalties paid to the government for all
purposes, including all tax purposes. To preserve the deterrent effect of the civil penalty,
Respondent agrees that he shall not, after offset or reduction in any Related Investor Action based
on Respondent’s payment of disgorgement in this action, argue that he is entitled to, nor shall he
further benefit by offset or reduction of any part of Respondent’s payment of a civil penalty in this
action ("Penalty Offset"). If the court in any Related Investor Action grants such a Penalty Offset,
Respondent agrees that he shall, within 30 days after entry of a final order granting the Penalty
Offset, notify the Commission's counsel in this action and pay the amount of the Penalty Offset to
the United States Treasury or to a Fair Fund, as the Commission directs. Such a payment shall not
be deemed an additional civil penalty and shall not be deemed to change the amount of the civil
penalty imposed in this proceeding. For purposes of this paragraph, a "Related Investor Action"
means a private damages action brought against Respondent by or on behalf of one or more
investors based on substantially the same facts as alleged in the Order instituted by the
Commission in this proceeding.

By the Commission,

' lizabeth M. Murphy

Secretary




UNITED STATES OF AMERICA
Before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES ACT OF 1933
Release No. 9221 / June 8, 2011

SECURITIES EXCHANGE ACT OF 1934
Release No. 64626 / June 8, 2011

ADMINISTRATIVE PROCEEDING
File No. 3-14163

ORDER MAKING FINDINGS AND

In the Matter of IMPOSING REMEDIAL SANCTIONS AND A
CEASE-AND-DESIST ORDER PURSUANT
MMR INVESTMENT TO SECTION 8A OF THE SECURITIES ACT
BANKERS, LLC (d/b/a MMR, OF 1933 AND SECTIONS 15(b) AND 21C OF
INC), : THE SECURITIES EXCHANGE ACT OF
1934 AS TO RESPONDENT AARON D.
WILLIAM G. MARTIN, JR., FIMREITE

EUGENE R. RANKIN,
JOHN A. HUBERT, and
AARON D. FIMREITE,

Respondents.

L

On December 14, 2010, the Securities and Exchange Commission (“Commission”)
instituted public administrative and cease-and-desist proceedings pursuant to Section 8A of the
Securities Act of 1933 (“Securities Act™) and Sections 15(b) and 21C of the Securities Exchange
Act of 1934 (“Exchange Act™) against Respondents MMR Investment Bankers, LLC , d/b/a MMR
Inc. (“MMR”); William G. Martin, Jr. (“Martin”); Eugene R. Rankin (“Rankm”) John A. Hubert
(“Hubert™); and Aaron D. Fimreite (“Fimreite”).

2

II.
In connection with these proceédings, Respondent Aaron D. Fimreite (“Fimreite” or

“Respondent’”) has submitted an Offer of Settlement (the “Offer””) which the Commission has
determined to accept. Solely for the purpose of these proceedings and any other proceedings
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brought by or on behalf of the Commission, or to which the Commission is a party, and without
admitting or denying the findings herein, except as to the Commission’s jurisdiction over him and
the subject matter of these proceedings and the facts stated in paragraphs III. 1 and 5, which are
admitted, Respondent Fimreite consents to the entry of this Order Making Findings and Imposing
Remedial Sanctions and a Cease-and-Desist Order Pursuant to Section 8A of the Securities Act of
1933 and Sections 15(b) and 21C of the Securities Exchange Act of 1934 as to Respondent Aaron
D. Fimreite (“Order”), as set forth below.

III.
On the basis of this Order and Respondent Fimreite’s Offer, the Commission finds' that:

1. At all relevant times, Respondent MMR, located in Wichita, Kansas, was registered
with the Commission as a broker-dealer.

2. At all relevant times, Respondent Martin was the president and majority owner of
MMR. He holds Series 7, 24, 27, 53, 63, and 79 licenses.

3. At all relevant times, Respondent Rankin was the vice-president and assistant
compliance officer of MMR. He holds Series 7, 63 and 79 licenses.

4. At all relevant times, Respondent Hubert was a registered representative associated
with MMR. He holds Series 7, 63, and 79 licenses.

5. At all relevant times, Respondent Fimreite was a registered representative
assoctated with MMR. He holds Series 7, 63, and 79 licenses.

6. From 2005 through 2008, Respondents recommended, offered, and sold eleven
best-efforts, no minimum private placement debenture offerings for eight small start-up
companies.

7. The debenture companies were Dynamic Distribution, Inc.; El Pegasu
Developmental, Inc.; Equity Capital Source, Inc.; Havoc Distribution, Inc.; MLP Associates, LLC
(“MLP”, Partners in Care; Southfield Energy Corp.; and Vending Ventures, Inc.

8. All but one of the eight debenture companies are now in default on payments of
interest and/or principal.

' The findings herein are made pursuant to Respondent's Offer of Settlement

and are not binding on any other person or entity in this or any other proceeding.




Y

9. Respondent Fimreite recommended and sold the debentures without disclosing that
Martin and Rankin had created a new company, Sunflower Management Group, LLC
(“Sunflower”), to manage the proceeds of the debenture sales; that Martin, Rankin, Fimreite, and
Hubert’s wife all owned shares in Sunflower; that Sunflower received management fees in the
amount of 1/12 of 1% of the total outstanding debentures, charged to the offering companies?; that
in 2008, one of the offering companies, MLP, defaulted on maturing debentures from its 2005
offering; or that Martin, Rankin, Hubert, and Fimreite had received shares in some of the offering
companies pursuant to Sunflower’s management agreements with the companies,

10.  Respondent Fimreite was reckless in not knowing of these material omissions.

It, The debentures were unsuitable investments for numerous MMR customers given
the level of risk in light of the customers’ investment objectives, advanced age, annual income, and
net worth. Nevertheless, Respondent Fimreite recommended and sold the debentures to numerous
such customers.

12. Respondent Fimreite was reckless in not knowing that he was selling debentures to
customers for whom the debentures were unsuitable investments. :

13. As a result of the conduct described above, Respondent Fimreite willfully violated
Section 17(a) of the Securities Act and Section 10(b) of the Exchange Act and Rule 10b-5
thereunder, which prohibit fraudulent conduct in the offer and sale of securities and in connection
with the purchase or sale of securities.

4. Asaresult of the conduct described above, Respondent Fimreite willfully aided and
abetted and caused MMR s violations of Section 10(b) of the Exchange Act and Rule 10b-5
thereunder. '

15. As aresult of the conduct described above, Respondent Fimreite willfuily aided and
abetted and caused MMR’s violation of Section 15(c) of the Exchange Act, which similarly
prohibits fraudulent conduct in the offer and sale of securities and in connection with the purchase
or sale of securities by broker-dealers.

16. As a result of the conduct described above, Respondent Fimreite willfully aided
and abetted and caused MMR’s violation of Section 17(a) of the Exchange Act and Rule 17a-
3(a)(17)()(B)(1) thereunder, which requires that customers receive an explanation of the terms
regarding investment objectives.

17. Asaresult of the wrongful conduct described above, Respondent Fimreite received
ill-gotten gains of $2,644.78.

: In their disclosure documents for all but one of the offerings, Respondents did disclose
the fact that a company affiliated with MMR received a management fee for managing the
proceeds of the debenture sales, but did not disclose the amount of the fee.
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Iv.

In view of the foregoing, the Commission deems it appropriate and in the public interest to
impose the sanctions agreed to in Respondent Fimreite’s Offer.

Accordingly, pursuant to Section 8A of the Securities Act and Sections15(b) and 21C of
the Exchange Act, it is hereby ORDERED that:

A Respondent Fimreite shall cease and desist from committing or causing any
violations and any future violations of Section 17(a) of the Securities Act, Section 10(b) of the
Exchange Act, and Rule 10b-5 and from aiding and abetting or causing violations of Sections 10(b),
15(c), and 17(a) and Rules 10b-5 and 17a-3(a)(17)(i)(B)(1) thereunder;

B. Respondent Fimreite shall be, and hereby is barred from association with any broker,
dealer, investment adviser, municipal securities dealer, municipal advisor, transfer agent, or
nationally recognized statistical rating organization; and

C. Respondent Fimreite be, and hereby is barred from participating in any offering of a
penny stock, including: acting as a promoter, finder, consultant, agent or other person who engages
in activities with a broker, dealer or issuer for purposes of the issuance or trading in any penny
stock, or inducing or attempting to induce the purchase or sale of any penny stock.

D. Any reapplication for association by Respondent Fimreite will be subject to the
applicable laws and regulations governing the reentry process, and reentry may be conditioned
upon a number of factors, including, but not limited to, the satisfaction of any or all of the
following: (a) any disgorgement ordered against the Respondent, whether or not the Commission
has fully or partially waived payment of such disgorgement; (b} any arbitration award related to the
conduct that served as the basis for the Commission order; (c) any self-regulatory organization
arbitration award to a customer, whether or not related to the conduct that served as the basis for
the Commission order; and (d) any restitution order by a self-regulatory organization, whether or
not related to the conduct that served as the basis for the Commission order.

E. Respondent Fimreite shall, within 15 days of the entry of this Order, pay
disgorgement of $ 2,644.78 and prejudgment interest of $240.60 to the Securities and Exchange
Commission. If timely payment is not made, additional interest shall accrue pursuant to SEC Rule
of Practice 600. Payment shall be: (A) made by wire transfer, United States postal money order,
certified check, bank cashier’s check or bank money order; (B) made payable to the Securities and
Exchange Commission; (C) hand-delivered or mailed to the Securities and Exchange Commission,
Oftice of Financial Management, 100 F St., NE, Stop 6042, Washington, DC 20549; and (D)
submitted under cover letter that identifics Aaron D. Fimreite as a Respondent in these proceedings
and states the file number of these proceedings, a copy of which cover letter and money order or
check shall be sent to Polly Atkinson, 1801 California Street, Suite 1500, Denver, Colorado,
80202.




F. Based upon Respondent Fimreite's sworn representations in his Statement of
Financial Condition dated January 28, 2011 and other documents submitted to the Commission,
the Commission is not imposing a penalty against Respondent Fimreite.

G. Pursuant to Section 308(a) of the Sarbanes-Oxley Act of 2002, a Fair Fund is _
created for the disgorgement, interest and penalties referenced in paragraph E above. Regardless of
whether any such Fair Fund distribution is made, amounts ordered to be paid as civil money
penalties pursuant to this Order shall be treated as penalties paid to the government for all
purposes, including all tax purposes. To preserve the deterrent effect of the civil penalty,
Respondent agrees that he shall not, afier offset or reduction in any Related Investor Action based
on Respondent’s payment of disgorgement in this action, argue that he is entitled to, nor shall he
further benefit by offset or reduction of any part of Respondent’s payment of a civil penalty in this -
action ("Penalty Offset"). If the court in any Related Investor Action grants such a Penalty Offset,
Respondent agrees that he shall, within 30 days after entry of a final order granting the Penalty
Offset, notify the Commission's counsel in this action and pay the amount of the Penalty Offset to
the United States Treasury or to a Fair Fund, as the Commission directs. Such a payment shall not -
be deemed an additional civil penalty and shall not be deemed to change the amount of the civil
penalty imposed in this proceeding. For purposes of this paragraph, a "Related Investor Action"
means a private damages action brought against Respondent by or on behalf of one or more
investors based on substantially the same facts as alleged in the Order instituted by the
Commission in this proceeding,

By the Commission.

Elizabeth M. Murphy
Secretary
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UNITED STATES OF AMERICA
_Before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 64621 / June 8, 2011

ACCOUNTING AND AUDITING ENFORCEMENT
Release No. 3290 / June 8, 2011

ADMINISTRATIVE PROCEEDING
File No. 3-14416

In the Matter of : ORDER OF FORTHWITH

: SUSPENSION PURSUANT TO RULE
Edwin Reese Davis, Jr. CPA : 102(e) OF THE COMMISSION’S RULES
: OF PRACTICE
Respondent.
L

The Securities and Exchange Commission (“Commission”) deems it appropriate to issue an
order of forthwith suspension of Edwin Reese Davis, Jr. (“Respondent” or “Davis™) pursuant to
Rule 102(e)(2) of the Commission’s Rules of Practice. !

II.
The Commission finds that:
A. Respondent

1. Edwin Reese Davis, Jr., age 62, of Cedar City, Utah, was a certified public accountant
(*CPA”) in Utah from October 29, 1977 until his license expired on September 30, 2008. Davis
has never been licensed in any other state. Davis is the sole principal of Davis Accounting Group
P.C. (“Davis Accounting”) and Etania Audit Group P.C. (“Ftania,”) both Utah companies.

" Rule 102(e)(2) provides, in relevant part, that “any person whose license to practice as an
accountant . . . has been revoked or suspended in any State; or any person who has been
convicted of a felony or a misdemeanor involving moral turpitude shall be forthwith suspended
from appearing or practicing before the Commission.”
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B. Davis’s License was Revoked on November 4, 2010.

On November 4, 2010, Utah’s Division of Occupational & Professional Licensing revoked
Davis’ CPA license, for failure to pay required fees and for continuing to practice as a CPA after
his license had expired on September 30, 2008.

C. Davis Continued to hold Himself out as a CPA after his Licensed was Revoked.

Despite having his license revoked, Davis continued to hold himself out to clients as a CPA
and to prepare audit reports that were filed with the Commission. Davis prepared at least twenty-
three audit reports that were filed with the Commission after his license had expired on September
30, 2008.

1.

In view of the foregoing, the Commission finds that Davis’s license to practice as an
accountant has been revoked within the meaning of Rule 102(e)(2) of the Commission’s Rules of
Practice.

Accordingly, IT IS ORDERED that Edwin Reese Davis, Jr. is forthwith suspended from
appearing or practicing before the Commission pursuant to Rule 102(e)(2) of the Commission’s
Rules of Practice.

By the Commission.

Uajatechs M- Ve arphay
Elizabeth M. Murphy
Secretary




SECURITIES AND EXCHANGE COMMISSION
17 CFR PART 240 ’
[Release No. 34-64628; File No. $7-10-11]

RIN 3235-AK98

BENEFICIAL OWNERSHIP REPORTING REQUIREMENTS AND SECURITY-
BASED SWAPS :

AGENCY: Securities and Exchange Commission.

ACTION: Final rule; confirmation.

SUMMARY: We are readopting without change the relevant portions of Rules 13d-3 and
16a-1. Readoption of these provisions will preserve the application of our existing beneficial
ownership rules to persons who purchase or sell security-based swaps after the effective date
of new Section 13(0) of the Securities Exchange Act of 1934. Section 13(o) provides that é
person shall be deemed a beneficial owner of an equity security based on the purchase or sale
ofa security-based swap only to the extent we adopt rules after making certain
determinations with respect to the purchase or sale of security-based swaps. After making
the necess@ determinations, we are readopting the relevant portions of Rules 13d-3 and
16a-1 to confirm that, following the July 16, 2011 statutory effective date of Section 13(0),
persons who purchase or sell security-based swaps will remain within the scope of these rules
to the same extent as they are now.

EFFECTIVE DATE: The effective date of this confirmation is July 16, 2011.

FOR FURTHER INFORMA'TION CONTACT: Nicholas Panos, Senior Special Counsel,
at (202) 551-3440, or Anne Krauskopf, Senior Special Counsel, at (202) 551-3500, Division
of Corporation Finance, U.S. Securities and Exchange Commission, 100 F Street, NE,

Washington, DC 20549-3628.
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. . SUPPLEMENTARY INFORMATION: We are readopting without change portions of

Rules 13d-3' and 16a-1° under the Securities Exchange Act of 1934 (“Exchange Act”)‘3

: 17 CFR 240.13d-3.

z 17 CFR 240.16a-1.

3

15 US.C. 78aetseq.
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. | 8 OVERVIEW AND BACKGROUND
A. Overview
Section 766 of the Dodd-Frank Act amends the Exchange Act by adding Section
13(0), which provides that “[f]or purposes of this section and section 16, a person shall be
deemed to acquire beneficial ownership of an equity security based on the purchase or sale of
a security-based swap, only to the extent that the Commission, by rule, determines after
consultation with the prudential regulators and the Secretary of the Treasury, that the
purchase or sal.e of the security-based swap, or class of security-based swap, provides
incidents of ownership comparable to direct ownership of the equity security, and that it is
necessary to achieve the purposes of this section that the purchase or sale of the security-
based swaps, or class of security-based swap, be deemed the acquisition of beneficial
. ownership of the equity security.” Section 766 and Section 13(0)” become effective on July
16,2011.° |
The reason for this rulemaking, as discussed in more detail below, is to preserve the
* existing scope of our rules relating to beneficial ownership after Section 766 of the Dodd-
Frank Act becomes effective. AbsentArulemaking under Section 13(0), Section 766 may be
interpreted to render the beneficiai ownership determinations made under Rule 13d-3

inapplicable to a person who purchases or sells a security-based swap.6 In that circumstance,

! Pub. L. No. 111-203, 124 Stat. 1797.
3 See Section 774 of the Dodd-Frank Act, Pub. L. No. 111-203, 124 Stat 1376 (201(), which states that
Section 766 becomes effective “360 Days after the date of enactment.”
¢ A “security-based swap” is defined in Section 3{(a)(68) [15 U.5.C. 78c(a)(68), added by Section 761({a)’
of the Dodd-Frank Act]. Section 712(d) of the Dodd-Frank Act provides that the Commission and the
. Commodity Futures Trading Commission (“CFTC”), in consultation with the Board of Governors of
4




it could become possible for an investor to use a security-based swap to accumulate an
influential or control position in a public company without public disclosure. Similarly, a
person who holds a security-based swap that confers beneficial ownership of the referenced
equity securities under Section 13 and Rule 13d-3, or otherwise conveys such beneficial
ownership ﬂlrough an understanding or relationship based upon the purchase or sale of the
security-based swap, may no longer be considered a ten percent holder subjept to Section 16
of the Exchange Act.” Further, an insider may no longer be subject to Section 16 reporting
and short-swing profit recovery through transactions in security-based swaps that confer a
right to réceive either the underlying equity securities or cash. In addition, ;.)rivate parties
may have difficulty making, or exercising private rights of action to seek to have made,
determinations of beneficial ownership arising from the purchase or sale of a security-based
swap.

.+ On March 17, 2011, we proposed to readopt the portiéns of Rules 13d-3 and 16a-

1(a) that relate to determinations of beneficial ownership as they pertain to persons who use

the Federal Reserve System (“Federal Reserve™), shall jointly further define, among others, the terms
“swap,” “security-based swap,” and “security-based swap agreement.” These terms are defined in
Sections 721 and 76! of the Dodd-Frank Act. The definitions of the terms “swap,” “security-based
swap,” and “security-based swap agreement,” and regulations regarding mixed swaps also are expected
to be the subject of a separate rulemaking by the Commission and the CFTC. In addition, Section
721(c) and 761(b) of the Dodd-Frank Act provide the CFTC and the Commission with the authority to
define the terms “swap” and “security-based swap,” among other terms, to include transactions that
have been structured to evade the requirements of subtitles A and B of Title VII, respectively, of the
Dodd-Frank Act. To assist the Commission and the CFTC in further defining the terms specified
above, the Commission and the CFTC have sought comment from interested parties. See Definttions
Contained in Title VII of Dodd-Frank Wall Street Reform and Consumer Protection Act, Release No.
34-62717 (Aug. 13, 2010) [75 FR 51429] (advance joint notice of proposed rulemaking regarding
definitions); See also Further Definition of ““Swap,”’ **Security-Based Swap,”” and “*Security-Based
Swap Agreement’’; Mixed Swaps; Security-Based Swap Agreement Recordkeeping, Release No. 34-
64372 (Apr. 29, 2011) [76 FR 29818} (proposing product definitions for swaps).

7 15 U.S.C. 78p.




security-based swaps.®? To preserve the application of our beneficial ownership rules to
persons who purchase or sell security-based swaps after the effective date of Section 13(0),
we proposed to readopt without change the relevant portions of Rules 13d-3 and 16a-1.
Readoption of the existing rules was proposed in order to ensure their continued application
by the Commission on the same basis that they currently apply to persons who use security-
based swaps.” While this rulemaking is only intended to preserve the existing application of
the beneficial ownership rules as they relate to security-based swaps, our staff is engaged in a
separate project to develop proposals to modernize reporting under Exchange Act Sections
13(d)'*° and 13(g)."* -

We received five comment letters, all of which supported the proposal to readopt the
relevant provisions of our rules. ‘The commentators believed that the proposal, if adopted,
WOI.Jld meet our objectwe of preserving the regulatory status quo.'?> Consistent with the

proposal, we are readopting without change the relevant portions of Rules 13d-3 and 16a-1.

8 See Release No. 34-64087 (March 17, 2011) {76 FR 15874] (the “Proposing Release”).

? In addition, the readoption of the relevant portions of Rules 13d-3 and 16a-1(a) is neither intended nor
expected to change any existing administrative or judicial application or interpretation of the rules.

10 15 U.S.C. 78m(d).

t 15 U.S.C. 78m(g).

12 The comment letters were submitted by the Business Law Section of the American Bar Association
(Federal Regulation of Securities Committee), the American Business Conference, the Managed Funds
Association, Chris Barnard, and the law firm of Wachtell, Lipton, Rosen & Katz, which described this

action as “both timely and necessary.” The commentators also provided their views on possible future
rulemaking to modemize reporting under Exchange Act Sectmns 13{(d} and 13{g).
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B. Sections 13(d) and 13(g) and Rule 13d-3

Sections 13(d) and 13(g) require a person who is the beneficial owner of more than
five percent of certain equity securities™ to disclose information relating to such beneficial
ownership. While these statutory sections do not define the term “beneficial owner,” the
Commission has adopted rules that deiermine the circumstances under which a person is or
may be deemed to be a beneficial owner. In order to provide objective standards for
determining when a person is or may be deemed to be a beneficial owner subject to Section
13(d), the Commission adopted Exchange Act Rule 13d-3."* Application of the standards
within Rule 13d-3 allows for case-by-case determinations as to whether a person is or
becomes a beneficial owner, including a person who uses a security-based swap.

If beneficial ownership, as determined in accordance with Rule 13d-3, exceeds the
designated thresholds, beneficial owners are required to provide specified disclosures. The
disclosures are intended to be required of persons who have the potential to influence or gain

control of the issuer.”’ Specifically, Section 13(d) and the rules thereunder require that a

" Section 13(d){1) applies to any equity security of a class that is registered pursuant to Section 12 of the
Exchange Act, any equity security issued by a “native corporation” pursuant to Section 37(d)(6) of the
Alaska Native Claims Settlement Act, and any equity security described in Exchange Act Rule 13d-
1(i) {17 CFR 240.13d-1(i)]. Rule 13d-1(i) explains that for purposes of Regulation 13D-G, “the term
‘equity security’ means any equity security of a class which is registered pursuant to section 12 of that
_Act, or any equity security of any insurance company which would have been required to be so
registered except for the exemption contained in section 12(g)(2)(G) of the Act, or any equity security
issued by a closed-end investment company registered under the Investment Company Act of 1940,
Provided, Such term shall not include securities of a class of non-voting securities.”

" - Adoption of Beneficial Ownership Disclosure Requirements, Release No. 34-13291 (Feb. 24, 1977)
[42 FR 12342]. }

13 S. Rep. No. 530, at 7 (1967); H.R. Rep. No. 1711, at 8 (1968); Full Disclosure of Corporate Equity
Ownership and in Corporate Takeover Bids, Hearings on 8. 510 before the §. Banking and Currency
Comm., 90th Cong. 16 {1967) (“The bill now beflore you has a much closer relationship to existing
provisions of the Exchange Act reguiating solicitation of proxies, since acquisitions of blocks of voting
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person file with the Commission, within ten days after acquiring, directly or indirectly,

beneficial ownership of more than five percent of a class of equity securities, a disclosure

statement on Schedule 13D,'® éubject to certain exceptions.'” Section 13(g) and the rules

thereunder enable certain persons who are the beneficial owners of more than five percent of

a class of certain equity securities to instead file a short form Schedule 13G,'® assuming

certain conditions have been met.”* These statutory provisions and corresponding rules also

impose obligations on beneficial owners to report changes in the information filed.

The beneficial ownership disclosure requirements of Schedules 13D and 13G were

designed to provide disclosures to security holders regarding persons holding significant

positions in public companies, such as the identity of the beneficial owners, the amount of

beneficial ownership, the existence of a beneficial owner group, and in the case of persons

who file a Schedule 13D, plans or proposals regarding the issuer. The disclosures made in

securities are typically altenatives to proxy solicitations, as methods of capturing or preserving
control.™); Takeover Bids, Hearings on H.R. 14475 and S 510 before the Subcomm. on Commerce and
Fin, of the H. Comm. on Interstate and Foreign Commerce, 90th Cong. (1968).

17 CFR 240.13d-101.
See Section 13(d)(6) and Rule 13d-1(b} and (d).
17 CFR 240.13d-102.

See Amendments to Beneficial Ownership Reporting Requirements, Release No. 34-39538 (Jan. 12,
1998} [63 FR 2854] for a description of the types of persons eligible to file a Schedule 13G. The
investors eligible to report beneficial ownership on Schedule 13G are commonly referred to as
qualified institutional investors under Rule 13d-1(b), passive investors under Rule 13d-1{c), and
exempt investors under Rule 13d-1(d). Unlike Section 13(d}, Section 13(g) applies regardless of
whether beneficial ownership has been “acquirfed]” within the meaning of Section 13(d) or is viewed
as not having been acquired for purposes of Section 13(d). For example, persons who obtain all their
securities before the issuer registers the subject securities under the Exchange Act are not subject to
Section 13(d) and persons who acquire not more than two percent of a class of subject securities within
a | 2-month period are exempt from Section 13(d} by Section 13(d)}(6)(B), but in both cases are subject
to Section 13{(g).




Schedules 13D and 13G have been viewed as contributing to the information available to

_ help investors make fully informed investment decisions with respect to their securities.””

An additional regulatory objective served by these disclosures is to provide management of

the issuer with information to “appropriately protect the interests of its security holders.”?!

In enacting the original Section 13(d) legislation, Congress made clear that it intended to

avoid “tipping the balance of regulation either in favor of management or in favor of the

person [potentially] making the takeover bid.”** In addition to providing information to’

issuers and security holders, Section 13(d) was adopted with a view toward alerting “the

marketplace to every large, rapid aggregation or accumulation of securities, regardiess of

technique employed, which might represent a potential shift in corporate control.”® On the

20

21

22

23

See Computer Network Corp. v. Spohler [1982 Transfer Binder] Fed Sec. L. Rep (CCH) 9 98,623 at
93,087 (D.D.C. March 23, 1982). See also, San Francisco Real Estate Investors v. REIT of America,
[1982 Transfer Binder] Fed. Sec. L. Rep. (CCH) 1 98,874, at 94,557 (D. Mass. Nov. 19, 1982), aff’d in
part, rev’d in part 701 F.2d 1000 (1st Cir. 1983). The Commission also has recognized that Section
13(d) was enacted primarily to provide “adequate disclosure to stockholders in connection with any
substantial acquisition of securities within a relatively shott time.” Adoption of Beneficial Ownership
Disclosure Requirements, Release No. 34-13291, (Feb. 24, 1977) [42 FR 12342] citing S. Rep. No.
550, at 7 (1967).

H.R. Rep. Na, 1655, at 3 (1970); see, e.g., Additional Consumer Protection in Corporate Takeovers
and Increasing the Sec. Act Exemptions for Small Businessmen, Hearing Before the Sec. Subcomm. of
the S. Banking and Currency Comm. on S. 336 and S. 343, 91st Cong, (1970). See also Bath Indus, v,
Blot, 427 F.2d 97, 113 (7th Cir. 1970). Disclosures made in compliance with Sections 13(d) and 13(g)
also provide issuers that file registration statements, annual reports, proxy statements and other
disclosure documents with the information they use to disclose all beneficial owners of more than five
percent of certain classes of the issuer’s equity securities as required by Item 403 of Regulation $-K.
[17 CFR 229.403]. See generally H.R. Rep. No. 1655.

H.R. Rep. No. 1711, at 4 (1968); S. Rep. No. 550, at 3 (1968). Both the House and Senate reports
emphasized that Section 13(d) was enacted “to require full and fair disclosure for the benefit of
investors while at the same time providing the offeror and management equal opportunity to fairly
present their case.”

GAF Corp. v. Milstein, 453 F.2d 709, 717 (2d, Cir.. 1971), cert. denied, 406 U.S. 910 (1972), cited by
the Commission at note 16 in the following administrative proceeding: In the Matter of Harvey Katz,
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basis of the information disclosed, the market would “value the shares accordingly”™" due to

the increased prospects for price discovery.”

C. Application of the Section 13 Beneficial Ownership Regulatory Provisions
to Persons Who Purchase or Sell Security-Based Swaps

As noted above, the term “security-based swap” is defined in Section 3(2)(68) of the
Exchange Act.”® As explained in more detail below, in cases where a security-based swap
confers voting and/or investment power (or a person otherwise acquires such power based on
the purchase or sale of a security-based swap), grants a right to acquire an equity security, or
1s used with the purpose or effect of divesting or preventing the vesting of beneficial
ownership as part of a plan or scheme to evade the reporting requirements, our existing

regulatory regime may require the reporting of beneficial ownership.”’

Release No. 34-20893 (April 25, 1984). A measure of what Congress considered to be large and rapid
acquisitions is Section 13(d)(6)(B), which exempts acquisitions of two percent or less in the preceding
twelve months.

H General Aircraft Corp. v. Lampert, 556 F.2d 90, 94 (1st Cir. 1977); see also S. Rep. No. 550, at 3 (“But
where no information is available about the persons seeking control, or their plans, the shareholder is
forced to make a decision on the basis of a market price which reflects an evaluation of the company
based on the assumption that the present management and its policies will continue. The persons
seeking control, however, have information about themselves and about their plans which, if known to

* investors, might substantially change the assumptions on which the market price is based.”).

s Takeover Bids, Hearings on 144735 and S. 510 before the Subcomm. on Commerce and Fin. of the H.
Comm. on Interstate and Foreign Commerce, 90" Cong. 12 (1968) (statement of Hon. Manuel F.
Cohen, Chairman, U.S. Securities and Exchange Commission, “But I might ask, how can an investor
evaluate the adequacy of the price if he cannot assess the possible impact of a change in control?
Certainly without such information he cannot judge its adequacy by the current or recent market price.
That price presumably reflects the assumption that the company’s present business, control and
mapagement will continue. If that assumption is changed, is it not likely that the market price might
change?”).

* See note 6 above.

7 Except with respect to the discussion of Section 16 (text accompanying notes 45-47), and the
statements contained in note 54, this release does not address whether, or under what circumstances, an
agreement, contract, or transaction that is labeled a security-based swap (including one which confers
voting and/or investment power, grants a right to acquire one or more equity securities, or is used with
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First, under Rule 13d-3(a), to the extent a security-based swap provides a person,
directly or indirectly, with exclusive or shared voting and/or investment power over the
equity security through a contractual term of the security-based swap or otherwise, the person
becomes a beneficial owner of that equity security. Under Rule 13d-3(a), a person may
become a beneficial owner even though the person has not acquired the equity security.”®

Second, Rule 13d-3(b) generally provides that a person is deemed to be a beneficial
owner if that person uses any contract, arrangement, or device as part of a plan or scheme to
evade the bcneﬁcial'ownership reporting requirements. To the extent a security-based swap
is used with the purpose or effect of divesting a person of beneficial ownership or preventing
the vesting of beneficial ownership as part of a plan or scheme to evade Sections 13(d) or
13(g), the security-based swap may be viev;red as a contract, arrangement or device within the
meaning of those terms as used in Rule 13d-3(b). A person using a security-based swap,
therefore, may be deemed a beneficial owner under Rule 13d-3(b) in this context.

Finally, under Rule 13d-3(d)(1), a person is deemed a beneficial owner of an equity
security if the person has a right to acquire the equity security within 60 days or holds the

right with the purpose or effect of changing or influencing control of the issuer of the security

the purpose or effect of divesting or preventing the vesting of beneficial ownership as part of a plan or
scheme to evade the beneficial ownership reporting requirements) would be a purchase or sale of the
underlying securit(ies) and treated as such for purposes of the federal securities laws, instead of a
security-based swap. In this regard, among other things, the definition of “swap” (and therefore the
definition of “security-based swap”) specifically excludes the purchase or sale of one or more
securities on a fixed or contingent basis, unless the agreement, contract, or transaction predicates the
purchase or sale on the occurrence of a bona fide contingency that might reasonably be expected to
affect or be affected by the creditworthiness of a party other than a party to the agreement, contract, or
transaction. See Sections Ja(47)(B)(v) and (vi) of the Commeodity Exchange Act, 7 U.S.C.
1a(47)¥B)(v) and {(vi). '

B Exchange Act Section 13(d)(1) applies after a person directly or indirectly acquires beneficial
ownership, regardless of whether the person has made an acquisition of the equity securities.

11
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for.-which the right is exercisable, regardless of whether the right to acquire originates in a
securtty-based swap or an understanding in conr;ection with a security-based swap. This type
of right to acquire an equity security, if obtained through the purchase or sale of a security-
based swap, is treated the same as any other right to acquire an equity security. Acquisition
of such a right, regardless of its origin, results in a person being deemed a beneficial owner
under Rule 13d-3(d)(1).

D. Section 16 and Rules 165-1(3)(1) and 16a-1(a)(2)

Section 16 was designed both to provide the public with information a'bout securities
transactions and holdings of every person who ts the beneficial owner of more than ten
percent of a class of equity security registered under Exchange Act Section 12%° (“ten percent
holder”), and each officer and director (collectively, “insiders™) of the issuer of such a
security, and to deter such insiders from profiting from short-term trading in issuer securities
while in possession of material, non-public information. Upon becoming an insider, or upon
Section .12 registration of the class of equity security, Section 16(a)30 requires an insider to
file an initial report with the Commission disclosing his or her beneficial ownership of all
equity securities of the issuer.”’ Section l6(a)'also requires insiders to report subsequent
changes in such ownership.”> To prevent misuse of inside information by insiders, Section

16(b)> provides the issuer (or shareholders suing on the issuer’s behalf) a strict liability

» 15U.8.C. 78
30
15 U.8.C. 78p(a).
* Insiders file these reports on Form 3 [17 CFR 249.103).
32 [nsiders file transaction reports on Form 4 {17 CFR 249.104} and Form 5 {17 CFR 249.105].
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private right of action to recover any profit realized by an insider from any purchase and sale
(or sale and purchase) of any equity security of the issuer within a period of less than six
months.>*

As applied to ten percent holders, Congress intended Section 16 to reach persons
presumed to have access to information because they can influence or control the issuer as a
result of their equity ownership.* Becaﬁse Section 13(d) specifically addresses these
relationships, the Commission adopted Rule 16a-1(a)(1) to define ten percent holders under
Section 16 as persons deemed ten percent beneficial owners under Section 13(d) and the
rules thereunder.®® The Section 13(d) analysis, such as counting beneficial ownership of the
equity securities underlying derivative securities exercisable or convertible within 60 days,’’
1s imported into the ten percent holder determination for Section 16 purposes. lThe
application of Rule l6a-1(a)(l) is straightforward; if a person is a ten percent beneficial
owner as determined pursuant to Section Ij(d) and the rules thereunder, the person is

deemed a ten percent holder under Section 16.%

. 15 U.8.C. 78p(b).

H In addition, insiders are subject to the short sale prohibitions of Section 16(c) {15 U.S.C. 78p(c)].

i See S. Rep. No. 1455, at 55, 68 (1934); See also S. Rep. No. 792, at 20-1 (1934); S. Rep. No. 379, at
21-2 (1963).

* Ownership Reports and Trading By Officers, Directors and Principal Security Holders, Release No.

34-28869 (Feb. 21, 1991) [56 FR 7242].
5 Rule 13d-3(d).

i For example, the Commission applied an analysis derived from Rule 13d-3(d)(!) in publishing its
views regarding when equity securities underlying a security future that requires physical settlement
should be counted for purposes of determining whether the purchaser of the security future is subject to
Section 16 as a ten percent holder by operation of Rule 16a-1(a)(1). Commission Guidance on the
Application of Certain Provisions of the Securities Act of 1933, the Securities Exchange Act of 1934,
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For purposes of Section 16(a) reporting obligations and Section 16(b) short-swing
profit recovery, Rule 16a-1(a)(2) uses a different definition of “beneficial owner.” Once a
pefson is subject to Section 16, for reporting and profit recovery purposes, Rule 16a-1(a)(2)
defines “beneficial owner” based on whether the person has or shares a direct or indirect
pecuniary interest in the securities. A “pecuniary interest” in any class of equity securities
means “the opportunity, directly or indirectly, to profit or share in any profit derived from a
transaction in the subject securities.” An “indirect pecuniary interest” in any class of equity
securities includes, but is not limited to “a person’s right to acquire equity securities through
the exercise or conversion of any derivative security, whether or not presently exercisable.”*
“Derivative securities” are “any option, warrant, convertible security, stock appreciation
right, or similar right with an exercise or conversion privilege at a price related to an equity
security, or similar securities with a value derived from the value of an equity security, but
shall not include [...] rights with an exercise or conversion privilege at a price that is not
fixed.”™ Equity securities of an issuer are “any equity security or derivative security relating

to an issuer, whether or not issued by that issuer.”*

and Rules thereunder to Trading in Security Futures Products, Release No. 34-46101 (June 21, 2002)
[67 FR 43234] (“Futures Interpretive Release™) at Q 7.

® Rule 16a-1(a)(2)(i).

4 Rule 16a-1{a)(2)(ii)(F).

4 Rule !6a-1(c)().

2 Rule 16a-1(d). Further, Rule 16a-4(a) [t7 CFR 240.16a-4(a)] provides that for purposes of Section 16,

both derivative securities and the underlying securities to which they relate are deemed to be the same
class of equity securities, except that the acquisition or disposition of any derivative security must be
separately reported. ‘

14




This framework recognizes that holdiﬂg derivative securities is functionally
equivalent to holding the underlying equity securities for Section 16 purposes because the
value of the derivative securities is a function of or related to the value of the underlying
equity security.” Just as an insider’s opportunity to profit begins upon purchasing or selling
issuer common stock, the opportunity to profit begins when an insider engages in
transactions in derivative securities that provide an opportunity to obtain or dispose of the
stock at a fixed price.** Establishing or increasing a call equivalent‘ position®’ (or liquidating

or decreasing a put equivalent position®) is deemed a purchase of the underlying security,
and establishing or increasing a put equivalent position (or liquidating or decreasing a call
equivalent position) is def_:med a sale of the underlying security.*’

Rule 16a-1(a)(2) and the related rules described above recognizé the functional
equivalence of derivative securities and the underlying equity securities by providing that

transactions in derivative securities are reportable, and matchable with transactions in other

s For example, the Futures Interpretive Release, at Q&A Nos. 8-13, explains the status of a security
future as a derivative security for purposes of Section 16(a) reporting and Section 16(b) short-swing
profit recovery.

“ Ownership Reports and Trading By Officers, Directors and Principal Security Holders, Release No.
34-28869, at Section IILA (Feb. 21, 1991) [56 FR 7242].

® Rule 16a-1(b) provides that a “call equivalent position” is “a derivative security position that increases
in value as the value of the underlying equity security increases, including, but not limited to, a long

convertible security, a long call option, and a short put option position.”

4 Rule 16a-1(h) provides that a “put equivalent position” is “a derivative securi‘ty position that increases
in value as the value of the underlying equity decreases, including, but not limited to, a long put option
and a short call option.”

a7 Rule 16b-6(a).
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derivative securities and in the underlying equity.*® For example, short-swing profits
obtatned by buying call options and seiling the underlying stock, or buying the undetlying
stock and buying put options, are recoverable. This functional equivalence extends to all
fixed-price derivative securities, whether issued by the issuer or a third party, and whether
the form of settlement is cash or stock.*

E. Application of the Section 16 Beneficial Ownership Regulatory Provisions
to Holdings and Transactions in Security-Based Swaps

As described above, solely for purposes of determining who is subject to Section 16
as a ten percent holder, Rule 16a-1(a)(1) uses the beneficial ownership tests applied under
Section 13(d) and its implementing rules, including Rules 13d-3(a), 13d-3(b), and Rule 13d-
3(d)(1). As aresult, for example, a person who has the right to acquire securities that would
cause the person to own more than ten percent of a class of equity securities through a
security-based swap that confers a right to receive equity at settlement or otherwise would be
subject to Section 16 as a ten percent holder under Rule 16a-1(a)(1). Once a person is

subject to Section 16, in order to determine what securities are subject to Section 16(a)

a Ruie 16b-6(b) generally exempts from Section 16(b) short-swing profit recovery the exercise or
conversion of a fixed-price derivative security, provided that it is not out-of-the-money. Rule 16b-6(c)
provides guidance for determining short-swing profit recoverable from transactions involving the
purchase and sale or sale and purchase of derivative and other securities.

» Former Rule 16a-1{c)}3), adopted in Release No. 34-28869, excluded from the definition of
“derivative securities” “securities that may be redeemed or exercised only for cash and do not permit
the receipt of equity securities in lieu ef cash, if the securities either: (i) are awarded pursuant to an
employee benefit plan satisfying the provisions of [former] §240.16b-3(c); or (ii) may be redeemed or
exercised only upon a fixed date or dates at least six months after award, or upon death, retirement,
disability or termination of employment.” As a corollary to adopting a broader Rule 16b-3 exemption,
the Commission rescinded former Rule 16a-1(c)(3) in 1996, stating that “because the opportunity for
profit based on price movement in the underlying stock embodied in a cash-only instrument is the
same as for an instrument settled in stock, cash-only instruments should be subject to Section 16 to the
same extent as other issuer equity securities.” Ownership Reports and Trading by Officers, Directors
and Principal Security Holders, Release No. 34-37260, at Section [11.A (May 31, 1996) [61 FR 30376].
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reporting and Section 16(b) short-swing profit recovery for any insider (whether an officer,
director or ten percent holder), Rule 16a-1(a)(2) looks to the insider’s pecuniary interest (i.e.,
opportunity to profit) in the securities. This concept includes an indirect pecuniary interest in
securitieé underlying fixed-price derivative securities, including security-based swaps,
whether settled in cash or stock. Consistent with the derivative securities analysis, the
Commission has stated that Section 16 consequences would arise from an equity swap
transaction where either party to the transaction is a Section 16 insider with respect to a

security to which the swap agreement relates.”® The Commission has provided interpretive

guidance regarding how equity swap transactions should be reported,*! and adopted
transaction code “K” to be used in addition to any other applicable code in reporting equity
swap and similar transactions so that they can be easily identified.”* An equity swap
involving a single security, or a narrow-based security index, is a security-based swap as

defined in Section 3(a)(68).

30 Ownership Reports and Trading by Officers, Directors and Principal Security Holders, Release No. 34-
34514, at Section II1.G (Aug. 10, 1994) [59 FR 42449]; Ownership Reports and Trading by Officers,
Directors and Principal Security Holders, Release No. 34-37260, at Section IV.H (May 31, 1996) [61
FR 30376).

o Each report must provide the following information: (1) the date of the transaction; (2) the term; (3)
the number of underlying shares; (4) the exercise price (Le., the dollar value locked in); (5) the non-
exempt disposition {acquisition) of shares at the outset of the term; (6) the non-exempt acquisition
{disposition) of shares at the end of the term (and at such earlier dates, if any, where events under the

* equity swap cause a change in a call or put equivalent position); (7) the total number of shares held
after the transaction; and (8) any other material terms. Release No. 34-37260, at Section IV.H.

3 General Instruction § to Form 4 [17 CFR 249.104] (U.S. SEC 1475 (08-07)) and Form 5 [17 CFR
249.105] (U.S. SEC 2270 (1-05)), as amended in Release No. 34-37260, at Section IV.L.
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II..  DISCUSSION OF THE READOPTED RULES AND COMMISSION
- CONFIRMATION

New Sectton 13(0) provides that a person shall be deemed a beneficial owner of an
equity security based on the purchase or sale of a security-based swap only to the extent we
adopt rules after making certain determinations with respect to security-based swaps and
consulting with the prudential regulators and the Secretary of the Treasury. The regulatory
provisions under which beneficial ownership determinations have been made to date with
respect to security-based swaps were enacted or adopted before Section 13(0). Accordingly,
we are readopting the relevant portions of Rules 13d-3 andl16a~l following consultation with
the prudential regulators and the Secretary of Treasury to assure that these provisions
continue to apply to a person who purchases or sells a security-based swap upon
effectiveness of Section 13(0).

The purpose of this rulemaking is solély to preserve the regulatory status guo and
provide the certainty and protection that market participants have come to expect with the
existing disclosures required by the rules promulgated under Sections 13(d), 13(g) and 16(a).
While the use of security-based swaps has not been frequently disclosed in Schedule 13D and
13G filings, we are readopting Rules 13d-3(a), (b) and (d)(1) and the relevant portions of
Rules 16_a—1(a)(1) and (a)(2) to further the policy objectives of, and foster compliance with,

these rules upon the effectiveness of Section 13(0).
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Given the language in Section 13(0), as well as the newly amended Sections 13(d)
and l3(g),5 3 we are readopting these rules to remove any doubt that they will continue té
allow for the same determinations of beneficial ownership that they do today. Readoption of
these rule provisions 1s intended to‘conﬁrm that persons who use security-based swaps
remain subjéct to the Section 13(d), Section 13(g) and Section 16 regulatory regimes to the
same extent such persons were prior to readoption. Moreover, the rulemaking is designed to
preserve the private right of action provided by Section 16(b) and not disturb any other
existing nght of action.

Section 13(0), once effective; will not render the existing beneficial ownership
regulatory provisions inapplicable to persons who obtain beneficial ownership independently
from a security-based swap. For example, Rule 13d-3(d)(1) will continue to apply to persons
who obtain a right to acquire equity securities if the right does not arise from the purchase or
sale of a security-based swap. Rights, options, warrants, or conversion or certain revocation
privileges, if acquired or held by persons under circumstances that do not arise -from the
purchase or sale of a security-based swap, will remain subject to Sections 13(d), 13(g) and 16
and may continue to be treated under Rule 13d-3(d)(1) as the acquisition of beneficial

ownership,™ and Rules 16a-1(a)(1) and 16a-1(a)(2) will continue to apply. Furthermore,

53 See Section 766(b) of the Dodd-Frank Act, which amends Sections 13(d) and 13(g) to provide that a
person “becomes or is deemed to become a beneficial owner...upon the purchase or sale of a security-
based swap that the Commission may define by rule....”

** " These rights to acquire beneficial ownership are not security-based swaps within the meaning of
Section 13(0); rather, they are purchases and sales of securities. In this regard, the definition of “swap”
in Section 721 of the Dodd-Frank Act (and therefore the definition of “security-based swap”) excludes
purchases and sales of securities, whether on a fixed or contingent basis. Under the Dodd-Frank Act,
the term “security” is as defined in the Securities Act and the Exchange Act, which includes options,
warrants, and rights to subscribe to or purchase a security and any convertible securities as well as the
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Schedule 13D will continue to require certain disclosures relating to the purchase or sale of
security-based swaps notwithstanding Section 13(0).55

A. ° Beneficial Ownership Determinations under Section 13

Section 13(o) provides that a person shall be deemed to acquire beneficial ownership
of an equity security based on the purchase or sale of a security-based swap only to the extent
that the Commission meets ceﬁain conditions and adopts a rule. Although readoption of
Rule 13d-3(a), Rule 13d-3(b), and Rule 13d-3(d)(1) is being made in part pursuant to Section
13(0), we are not making any revision to the existing rule text. The rules we are readopting
are the same as the existing rules in all respects.

1. Rule 13d-3(a)

We are readopting without change Rule 13d-3(a) to add.ress any uncertainty with

regard to the application of Rule 13d-3(a) to a person who purchases or sells a security-based

swap. Under readopted Rule 13d-3(a), a determination may continue to be made that a

beneficial owner of equity securities includes any person who, directly or indirectly, through

securities issuable upon exercise or conversion of such securities. In addition, Section 721 of the
Dodd-Frank Act excludes from the definition of “swap™ any put, call, straddle, option or privilege on
any security, certificate of deposit, or group or index of securities, including any interest therein or
based on the value thereof, that is subject to the Securities Act of 1933 and the Exchange Act.
Furthermore, Section 13(0) does not affect the treatment of “security-based swap agreements” as
defined in the Dodd-Frank Act. For example, Section 762{d){5) of the Dodd-Frank Act clarifies that
Section 16 continues to apply to security-based swap agreements.

¥ For example, beneficial owners who file a Schedule 13D and use a security-based swap will remain
subject to the obligation to comply with Items 6 (“Contracts, Arrangements, Understandings or
Relationships With Respect to Securities of the [ssuer”) and 7 (“Material to be Filed as Exhibits™) and
provide disclosures relating to the security-based swap depending upon the security-based swap’s
terms. In addition, beneficial owners who file a Schedule 13G pursuant to Rule 13d-1(b) or otherwise
rely upon Rule 13d-1{b) to govern a future reporting obligation may be required to make disclosures
on Schedule 13D instead based upon their purchase or sale of a security-based swap. See In the Matter
of Perry Corp., Release No. 34-60351 (July 21, 2009),
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any contract, arrangement, understanding, relationship or otherwise, has or shares voting
power and/or investment power over the securities based on the purchase or sale of a
securtty-based swap.

Following consultation with the prudential regulators®® and the Secretary of the
Treasury, we believe that:

* A person’s possession of voting and/or investment power in an equity security based
on the purchase or sale of a security-l.)ased swap is no different from voting or
investment power in an equity security that exists independently from a security-
based swap when (1) a security-based swép confers, or (2) an arrangement,
understanding or relationéhip based on the purchase or sale of the security-based
swap conveys, voting and/or investment power in an equity security. Security-based
swaps therefore can provide incidents of ownership comparable to direct ownership
of the underlying equity security within the meaning of Section 13(0) to the extent
that the security-based swap confers, or an arrangement, understanding or relationship
based upon the purchasg or sale of the security-based swap conveys, voting and/or
investment power in an equity security; and

* Retaining the existing regulatory treatment of security-based swaps in Rule 13d-3(a)
is necessary to achieve the purp'osé of Section 13 so that Sections 13(d) and 13(g)
continue to require the filing of beneficial ownership reports that produce disclosure

by persons who have the ability or potential to change or influence control of the

% Our staff has consulted with the Federal Reserve, the Office of the Comptroller of the Currency, the
Farm Credit Administration, the Federal Housing Finance Agency, and the Federal Deposit Insurance
Corporation. Our staff also consulted with the CFTC.
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issuer. In addition, these persons may have the means to acquire significant amounts
of equity securities wholly or partly i)ased‘upon the purchase or sale of a security-
basegi swap. As a result, these persons may have the potential to effect a change of
control transaction or preserve or influence control of an issuer. In the case of
Schedule 13D filers, these persons would be require& to disclose their plans or
proposals. Disclosures made in beneficial ownership rep;)rts are in the public interest
and necessary for the protection of investors because they provide information about
certain transactions and related acquisitions of beneficial ownership that; could
disclose a potential shift in corporate control; irhpact the transparency and efficiency
ot'" our capital markets; and contribute to price discovery.
2. Rule 13d-3(b)
We are readopting without change Rule 13d-3(b) to address any uncertainty with
regard to the continued application of Rule 13d-3(b) to a person who purchases or sells a
security-based swap. Rule 13d-3(b) provides that a person is deemed to be a beneficial
owner if that person uses any contract, arrangement, or device as a means to divest or prevent
the vesting of beneficial ownership as part of a plan or scheme to evade the beneficial
ownership fcporting requirements. Under readopted Rule 13d-3(b), any person that uses a
security-based swap as part of a plan or scheme to evade reporting beneficial ownership
continues to be subject to the requirement to disclose the accumulation of an influential or
control position in a public issuer. |
Following consultation with the prudential regulators and the Secretary of the

Treasury, we believe that:
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¢ A person’s use of a security-based swap to divest or prevent the vesting of beneficial

ownership as part of a plan or scheme to evade the application of Sections 13(d) or
13(g) 1s no different from a plan or scheme that uses a contract, arrangement or
device that exists independently from a security-based swap. In this context, a person
would be deemed to have beneficial ownership, a;nd thus incidents of ownership
cbmparable to direct ownership within the meaning of Section 13(0), but for the plan
or scheme based in whole or in part upon the purchase or sale of a security-based
swap; and

Retaining thg existing regulatory treatment of security-based swaps in Rule 13d-3(b)
is necessary to ‘achieve the purpose of Section 13 so that Sections 13(d) and 13(g)
continue to require the filing of beneficial owngrship reports that produce disclosure
by persons who have the ability_or potential to change or influence control of the
issuer. In addition, these persons may have the means to acquire significant amounts
of equity securities based in whole or in part upon the purchase or sale of a security-.

based swap, and therefore the potential to effect a change of control transaction or

preserve or influence control of an issuer. In the case of Schedule 13D filers, these

persons would be required to disclose their plans or proposals. Disclosures made in
beneficial ownership reports are in the public interest and necessary for the protection
of investors because they provide information about certain transactions and related
acquisttions of beneficial ownership thatl: could disclose a potential shift in corporate
control; impact the transparency and efficiency of our capital markets; aﬁd contribute

to price discovery.
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3. Rule 13d-3(d)(1)

We are readopting without change Rule 13d-3(d)(1) to address any uncertainty with
regard to the continued application of Rlﬁe 13d-3(d)(1) to a person who purchases or sells a
security-based swap. Rule 13d-3(d)( 1) p-rovides that a person will be deemed to be a
beneficial owner of eq:.lity securities if the person has the right to acquire beneficial
ownership of the securities within 60 days, or at any time if the right is held for the purpose
of changing or influencing control. Readopted Rule 13d-3(d)(1) continues to apply to any
person that obtains such a right based on the purchase or sale of a security-based swap.

The Commission has long recognized the importance of having the beneficial
ownership reporting regime account for contingent interests in equity securities arising from
investor use of derivatives, such as options, warrahts or rights. The Commission adopted
Rule 13d-3, the predecessor to Rule 13d-3(d)(1), on August 30, 1968, approximately one
month after Congress enacted Section 13(d).*® The Commission also has treated futures
contracts for equity securities the same as options, warrants, or rights for purposes of
determining beneficial ownershipi5 ° When a right to acquire may be exercised within 60
days or less, or if a right has been acquired for the purpose or with the effect of changing or
inﬂl:lencing control of the issuer of securities, we believe that treating the holder of the right

as if the person is a beneficial owner under Rule 13d-3(d)(1) is necessary to achieve the

> Acquisitions, Tender Offers, and Solicitations, Release No 34-8392 (Aug. 30, 1968) [33 FR 14109].
3 See Williams Act, Pub. L. No. 90-439, 82 Stat. 454 (July 29, 1968).
* The Futures Interpretive Release provides two examples at Q & A No. 17 that explain when equity

securities underlying a security future that requires physical settlement should be counted for purposes
of determining whether the purchaser of the security future is subject to Regulation 13D-G by
operation of Rule {3d-3{d)(1).
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. | regulatory purpose of Section 13 given the person’s potential to influence or change control
of the issuer.%’
Following consultation with the prudential regulators and the Secretary of the
Treasury, we belicve that:

» A person’s right to acquire an equity security within 60 days based on the purchase or
sale of a security-based swap is no different from a right to acquire the underlying
equity security that exists independently from a security-based swap. A right to
acquire an equity security within 60 days is comparable to direct ownership of the
equity security because direct ownership is contingent, in some cases, only upon the
exercise of that right and may result in the potential to change or influence control of
the issuer upon acquisition of the equity security for which the right is exercisable.

. Security-based swaps, therefore, can provide incidents of owrxership comparable to
direct ownership of the underlying equity security within the meaning of Section
13(0) to the extent that the security-based swap confers a right to acquire an equity
security within 60 days;

* A person who acquires or holds, with the purpose or effect of changing or influencing

control of an issuer, a right to acquire an equity security based on the purchase or sale

of a security-based swap is no different from a person who acquires or holds a right to
acquire an equity security with the purpose of changing or influencing control of the

issuer that exists independently from a security-based swap. Rights acquired or held

60 See Filing and Disclosure Requirements Relating to Beneficial Ownership, Release No. 34-14692
(Apr. 21, 1978) [43 FR 18484].
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in this context may be used in furtherance of a plan or proposal to change control of
the issuer, and such rights to acquire equity securities may otherwise influence an
issuer if held by a person intending to effect a change of control transaction or
preserve or influence control of an issuer. Secuﬁty-based swaps, therefore, can
provide incidents of ownership comparable to direct ownership of the underlying
equity security within the meaning of Section 13(0) to the extent that the security-
based swap confers a right to acquire an equity security to a person that holds the
right with the purpose or with the effect of changing or influencing control of the
1ssuer or otherwise in connection with or as a participant in any transaction having
such purpose or effect; and

Retaining the existing regulatory treatment of security-based swaps under Rule 13d-
3(d)(1) is necessary to achieve the purpose of Section 13 so that Sections 13(d) and
13(g) continue to require the filing of beneficial ownership reports that disclose
certain transactions by persons who have the ability or potential to change or
influence control of the issuer. These persons may have the means to acquire
significant amounts of equity securities based in whole or in part upon the purchase or
sale of a security-based swap, and therefore the potential to effect a change of control
transaction or preserve or influence control of an issuer. In the case of Schedule 13D
filers, these persons would be required to disclose their plans or proposals.
Disclosures made in beneficial ownership reports are in the public interest and
necessary for the protection of investors because they provide information about

certain transactions and related acquisitions of beneficial ownership that: could
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disclose a potential shift in corporate control; impact the transparency and efficiency

of 6ur capital markets; and contribute to price discovery.

B. Section 16 Beneficial Ownership Rules

1. Rule 16a-1(a)(1)

We are readopting without change a portion of Rule 16a-1(a)(1)®' to preserve, solely
for purposes of determining whether a person is a ten percent holder, the application of the
relevant provisions within Rule 13d-3 to a person who uses a security-based swap.
Readoption of Rule 16a-1(a)(1) does not change the rule’s provision that shares heid by
institutions eligible to file beneficial ownership reports on Schedule 13G that are held for
clients inra fiduciary capacity in the ordinary course of business are not counted for purposes
of determining ten percent holder status.®

Following consultation with the prudential regulators and the Secretary of the
Treasury, we believe that:

» For the same reasons and in the same circumstances as described above for Rule 13d-

3(a), Rule 13d-3(b) and Rule 13d-3(d)(1), solely for purposes of determining whether

& We are readopting the portion of Rule 16a-1(a)(1} that precedes the proviso applicable to qualified
institutions. The relevant portion of Rule 16a-1(a)(1) that we are readopting reads as follows: “(a) The
term beneficial owner shall have the following applications: (1) Solely for purposes of determining
whether a person is a beneficial owner of more than ten percent of any class of equity securities
registered pursuant to section 12 of the Act, the term “beneficial owner” shall mean any person who is
deemed a beneficial owner pursuant to section 13(d) of the Act and the rules thereunder....”

é Securities not held in such a fiduciary capacity, however, must be counted in determining whether a
Schedule 13G qualified institutional investor is a ten percent holder. This exclusion applies only to
qualified institutions who acquire or hold securities of the issuer in the ordinary course of business
without the purpose or effect of influencing or changing control, and thereby qualify to use Schedule
13G pursuant to Rule 13d-1(b}(1)(i). The exclusion does not apply to persons who qualify to use
Schedule 13G as passive investors pursuant to Rule 13d-1(c), or as-exempt investors pursuant to Rule
13d-1(d).
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a person is a ten percent holder subject to Section 16, the purchase or sale of a
security-based swap, or class of security-based swap, can provide incidents of
ownership comparable to direct ownership of the equity security within the meaning

of Section 13(0); and

~ The mclusion of equity securities based on the purchase or sale of a security-based

swap, or class of security-based swap, for purposes of calculating ten percent holder
status 1s necessary to achiew; th¢ purpose of Section 16, so that Section 16 continues
to reach all persons that, under the Section 16 regime, are presumptive‘ly deemed to
have access to inside information based on influence or control of the issuer through
ownership of equity securities.

2. Rule 16a-1(a)(2)

We are readopting without change a portion of Rule 16a-1(a)(2)* solely to preserve

the existing Section 16(a) reporting of security-based swap holdings and transactions and,

correspondingly, to prevent the potential use of security-based swaps to engage in short-

swing trading outside the scope of Section 16(b) short-swing profit recovery. Readoption

63

We are readopting the portion of Rule 16a-1(a)(2) that precedes subparagraph (ii). The relevant
portion of Rule 16a-1(a)(2) we are readopting reads as follows: “(2) Other than for purposes of
determining whether a person is a beneficial owner of more than ten percent 6f any class of equity
securities registered under Section 12 of the Act, the term beneficial owner shall mean any person who,
directly or indirectly, through any contract, arrangement, understanding, relationship or otherwise, has
or shares a direct or indirect pecuniary interest in the equity securities, subject to the following: (i) The
term pecuniary interest in any class of equity securities shall mean the opportunity, directly or
indirectly, to profit or share in any profit derived from a transaction in the subject securities.”
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does not change or otherwise affect any aspect of the pecuniary-interest analysis and

treatment of derivative securities under Section 16.

Following consultation with the prudential regulators and the Secretary of the

Treasury, we believe that:

II1.

Because an insider’s opportunity to profit through a security-based swap is no
different from the opportunity to profit th}ough transactions in any other fixed-price
derivative security, and hence no different from the opportunity to profit through
transactions in the underlying equity security, holdings and transactions in security-
based swaps that are ﬁ?(ed-price derivative securities can provide incidents of
ownership comparable to direct ownership of the underlying equity security within
the meaning of Section 13(0); and

Retaining the existing treatment of security-based swaps is necessary to achieve the
purpose of Section 16 so that Section 16 continues to reach holdings and transactions
that insiders can potentially use to profit based on misuse of inside information.

PAPERWORK REDUCTION ACT

The readopted rules affect “collection of information” requirements within the

meaning of the Paperwork Reduction Act of 1995.% An agency may not conduct or sponsor,

and a person is not required to respond to, a collection of information unless it displays a

currently valid OMB control number. We already have control numbers for Schedules 13D

(OMB Control No. 3235-0145) and 13G (OMB Control No. 3235-0145) and Forms 3 (OMB

Control No. 3235-0104), 4 (OMB Control No. 3235-0287), and 5 (OMB Control No. 3235-

64
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0362). These schedules and forms contain item requirements that outline the information a-

reporting person must disclose.

A. Background -

We are readopting without change portions of the rules enabling determinations of
beneficial ownership to be made for purposes of Sections 13(d), 13(g) and 16 of the
Exchange Act.l Readoption is intended to confirm that following the effective date of Section
13(0), persons who use security-based swaps will remain within the scope of these rules to
the same extent as they wére before the readoption. We did not receive any comments
concerning our Paperwork Reduction Act Reduction Analysis in the proposing release.

B. . Burden and Cost Estimates Related to the Readoption

Preparing and ﬁliﬁg a report on any of these schedules or forms is a collection of
information. . The hours and costs associated with preparing the disclosure, filing the
schedules or forms and retaining records required by these rules constitute reporting and cost
burdens imposed by each collection of information. Readoption of the rules ensures that
reporting persons will remain obli‘gat.ed to disclose the same information that they were
previously required to report on these schedules or forms. We therefore believe that the
overall information collection burden will remain the same because beneficial ownershipl will
remain reportable on the same basis as before the readoption.,

IV. ECONOMIC ANALYSIS
A. Introduction
Section 23(a}(2) of the Exchange Act requires us, when adopting rules under the

Exchange Act, to consider the impact on competition that the rules we adopt would have, and
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prohibits us from adopting any rule that would impose a burden on competition not necessary
or appropriate in furtherance of that Act.® Further, Section 3(f) of the Exchange Act® and
Section 2(c) of the Investment Company Act® require us, when engaging in rﬁlemaking
where we are required to consider or determine whether an action is necessary or appropriate
in the public interest, to consider, in addition to the protection of investors, whether the
action will promoté efficiency, competition and capital formation. We have considered and
discussed below the effects of the readopted rules on efficiency, competition, and capital
formation, as well as the benefits and costs associated with the rulemaking.

In order to more fully analyze the potential effects of readopting portions of our rules
to preserve the regulatory status quo upon the effectiveness of Section 13(0), we have
performed the analysis below in two separate ways. First, we analyze the impact of the
readoption compared to the status quo, in which the rules already apply to a person who
purchases or sells a security-based swap. Second, we analyze the impact as if our rules did
not already apply to persons who purchase or sell security-based swaps. We believe the
~ economic effect will be minimal. Commentators supported the readopted rules on the
grounds that they preserved the regulatory status quo. They did not identify any cost that

would result from the rulemaking,

6 15 U.S.C. 78w(a)?2).
6 15 U.S.C. 78¢().
§7 15 U.S.C. 80a-2(c).
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B. Benefits and the Impact on Efficiency, Competition and Capital
Formation

1. When the Rules We Readopt Already Apply to Persons Who
Purchase or Sell Security-Based Swaps

Readoption of certain provisions of Rule 13d-3 and Rule 16a-1 preserves the
continued administration of existing rules adopted.to improve the transparency of
information available to investors, issuers and the marketplace. Readoption is intended to
preserve that transparency regarding beneficial ownership positions and the intentions of
persons who hold such positions, as well as the holdings of and transactions by Section 16
insiders. We are readopting, without change, rules that, when applied, may result in
disclosure of beneficial ownership and insiders’ holdings and transactions in equity
securities. In addition, one of the readopted rules, Rule 16a-1(a)(2), also identifies
transactions that may be subject to the private right of a_ction to recover short-swing profit for
the issuer provided by Section 16(b).

The rules are readopted solely to preserve the regulatory status quo regarding
beneficial ownership reporting under Sections 13(d) and (g), Section 16 insider status as a ten
percent holder, insider holding and transaction reporting under Section 16(a), and insider
short-swing profit liability unde1: Section 16(b). Continued application of the rules also will
provide certainty regarding the Section 16(b) private right of action to recover insiders’
short-swing profits for the issuer. Because the rules we readopt aré already in place and will
remain unchanged, readoption and effectiveness of these rules should have minimal béneﬁts,
and little, if any, new effect on efficiency, competition, or capital formation or on the persons
reQuired to make the disclosures as a result of the application of the rules. Beneficial owners
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who use security-based swaps are already subject to these rules and are required to make any
applicable disclosures. Because only a limited number of beneficial ownership reports
contain disclosure that relates to security-based swaps, the potential effect of this rulemaking
should be minimal. Shareholders, issuers, market participants and any other persons who
rely upon the diéclosures being made as a result of application of the rules similarly will
receive little, if any, new benefit and are unlikely to experience any new impact on
efficiency, competition or capital formation because the regulatory environment will remain
the same as before readoption.

2. If the Rules We Readopt Did Not Already Apply to Persons Who
Purchase or Sell Security-Based Swaps

If one were to analyée the effect of readopting these rules as if they did not already
apply to a person who purchases or sells a security-based swap, there would be new benefits,
as well as a beneficial effect on efficiency, competition and capital formation. These benefits
could extend to persons relying upon these disclosures, including pro.spective investors,
sharcholders, issuers, and other market participants. These benefits also may extend to
beneficial owners required to comply with disclosure requirements as a result of the
application of the rules we readopt. Any such benefits, if realized, would be attributable both
to the removal of any regulatory uncertainty and to the resulting preservation of transparency.

Applying the rules to a person who purchases or-sells a security-based swap confers a
benefit to market participants by providing market transparency and removing, in some
cases, information asymmetry. Prospective investors, shareholders, issuers and other market

participants benefit from the transparency provided through disclosure made available by
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persons subject to Sections 13 and 16. For example, a Schedule 13D filing may disclose a
potential change of control transaction and assist a shareholder in making an investment
decision that would maximize the return on an investment. Disclosures made on Scheduie
13G may identify for the marketplace important investment decisions made by institutional
investors and other large shareholders or may provide notice to investors, issuers and the
market regarding voting blocks of securities that have the potential to affect or influence
control of an 1ssuer.

Applying the rules to a person who purchases or sells a security-based swap assures
that Section 16 will reach a person that, under the Section 16 regime, is presumptively
deemed to have access to inside information based on influence or control of the issuer
through equity ownership. In addition, applying the rules to a person who purchases or sells
a security-based swap means that an insider (whether an officer, director, or ten percent
holder) is required to report beneficial ownership with respect to transactions and holdings in
a security-based swap that confers an indirect pecuniary interest in issuer equity securities. |
These reports, like other Section 16(a) ;eports,_may provide shareholders and other market
participants with useful information regarding insiders’ views of the performance or
prospects of the issuer.

Transparency of trading by persons covered by Sections 13 and 16, and transparency
of accumulations of material ownership blocks or voting power based on the purchase or sale
of a security-based swap, would increase iqformational efficiency in securities markets in
particularly important areas, especially where a Schedule 13D filing may be the first required
disclosure of an intended change of control of an issuer. Transparency confers a benefit by
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assuring the availability of information upon which investors may rely to make informed
investment and voting decisions.

The level of transparency provided by Rules 13d-1(a) and 16a-1 also may contribute
to market effictency because it could help facilitate the accurate pricing of securities. If the
rules did not apply- to a person who purchases or sells a security-based swap, investors and
market participants, such as financial analysts and broker dealers, would not have
information regarding the use of security-based swaps by persons subject to Sections 13 and
16, including major investors. The transparency provided by the application of our rules
should help the market accurately price securities and may enable purchasers and sellers of
securities to receive a benefit by avoiding costs, if any, associated with participation in
transactions based on mispriced securities. For example, market efficiency should increase
because the market will have readily available information about acquisitions of securities
that involve the potential to change or influence control of an i1ssuer in connection with the
purchase or sale of a security-based swap. If persons who purchase or sell security-based
swaps were excluded from this regulatory scheme, an incentive could arise to use security-
based swaps to affect or influence the outcome of a change of control transaction. In
addition, the pricing of a security would not readily reflect, if at all, ownership interests in the
issuer derived from security-based swaps. 'In suc.h circumstances, the application of the rules
we readopt would h%we the benefit of eliminating this incentive while increasing the quality
of information available to price securities.

Public availability of information about the egistence of persons who use security-
based swaps and have t.he potential to change or influence control of the issuer affects
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competition in the market for corporate control. If bidders that use securities-based swaps
comply with the beneficial ownership disclosure réquirements, the balance Congress sought
to strike between issuers and prospective bidders will not tip away from issuers.”® Providing

equal access to information regarding persons who use security-based swaps and have the

ability to change or influence control of an issuér reinforces a legislative objective of Section
13(d) by assuring that a person will not be able to implement a change of control transaction-
by means of a large, undisclosed position. Applying our rules to persons who purchase or
sell security-based swaps enables issuers to consider information about competitors in the
market for corporate control, including those who may be able to offer a new or competing
strategic alternative. Schedule 13D and 13G filings also may deliver greater certainty to
market participants who make strategic, voting, or investment decisions wholly or partly

. based upon the information disclosed, and could reduce spéculation about future plans or
proposals relating to an issuer. For example, market participants may not be discouraged
from introducing strategic plans or proposals to an issuer out of concern that an undisclosed
interest in the issuer derived from a security-based swap could interrupt execution of their
plan or proposal.

Section 16 is intended to provide the public with information about the securities
transactions and holdings of officers, directors, and ten percent holders, and to mitigate
informational advantages they may have in trading issuer securities. Applying Rule 16a-
1(a)(1) to beneficial ownership based on the purchase or sale of a éecurity-based swap

discourages persons from unfairly profiting in trades based on the ability to become a ten

& See note 22 above.




percent holder partly or wholly based on the use of security-based swaps without becoming
subject to Section 16. Applying Rule 16a-1{a)(2), which defines “beneficial ownership”
based on pecuniary interest in issuer equity securities, to persons who purchase or sell
security-based swaps prevents the development of a trading market potentially favoring any
insider (whether an officer, director, or ten percent holder) to the extent that:
« holdings and transactions involving security-based swaps may not be reported,
thereby depriving investors of potentially useful information; and
e insiders have the opportunity to misuse their potential informational advantages in
trading-without regard to potential short-swing profit liability.

Making information publicly available generally lowers an issuer’s cost of capital aﬁd
facilitates capital formation, in comparison to what the cost of capital otherwise might be if
the rules did not already apply to a person who purchases or sells a security-based swap. If
the rules apply to a person who purchases or sells a security-based swap, the resulting
transparency could favorably affect investor confidence in the capital markets and thereby
not compromise capital formation.®” If our rules require persons who use security-based
swaps to provide disclosures in Schedules 13D and 13G and Forms 3, 4 and 5, investors will
not insist on a higher risk premium in publicly-traded equity securities and consequeﬁtly

reduce capital formation. Informed investor decisions generally promote capital formation.”

69 See Luigi Guiso et al., Trusting the Stock Market, 63 1. FiN. 2557 (2008) (finding that trust in the
fairness of the financial system is correlated with higher levels of stock market participation).

70 See Merritt B, Fox, Randall Morck, Bernard Yeung & Artyom Durnev, Law, Share Price Accuracy,

and Economic Performance: the New Evidence, 102 Mich L. Rev. 331 (2003) (empirical study of the

value of disclosure requirements in enhancing investment efficiency); see also Studies in Resource
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In addition, market participants would benefit from the predictability associated with
a regulatory environment in whiéh all persons who have the potential to influence or change
control of an issuer are definitively subject to the same beneficial ownership reporting rules.
If there were questions as to whether our rules applied to persons who purchase or scll
security-based swaps, market participants would have to accept more operational and legal
risk because of the potentially unregulated treatment of persons who use security-based
swaps with incidents of ownership comparable to direct ownership, as well as persons who
have arrangements, understandings, or relationships concerning voting and/or investment
power, the opportunity to acquire equity securities, or a plan or schen;le to evade Sections
13(d) and 13(g) in connection with the purchase or sale of a security-based swap. By
applying our rules to all persons who have the potential to influence or change control of the
issuer, market participants would have assurance that securities pricing may reflect
information derived from security-based swaps when Sections 13(d), 13(g), and 16 require
reporting. The certainty provided.by this consistent regulatory treatment should foster
investor confidence and participation in the capital markets generatly, and should not impair
capital formation.

The rules we readopt also would provide the Commission access 10 ownership and
transaction information that would not be available if the rules did not already apply to a
pérson who purchases or sells a security-based swap. The availability of this data should

enhance the ability of the Commission and its staff to study and address issues that relate to

Allocation Processes at p. 413 (Kenneth J. Amrow & Leonid Hurwicz eds., 2007) (explaining the
relationship between informational cfficiency and Pareto efficiency of resource allocation).

38




this information. Ready accesslto this information also will continue to enable the
Commission to excrcise efficiently its enforcement mandate in this market segment, and
thereby confer a benefit to all market participants by offering assurance that the integrity of
security pricing is protected, and is otherwise consistent with the legislative purpose of
Sections 13(d), 13(g), 13(0), and 16.

C. Costs and the Impact on Efficiency, Competition and Capital Formation

1. When the Rules We Readopt Already Apply to Persons Who Purchase or
Sell Security-Based Swaps

We believe that the rules we readopt will not, as a praétical matter, impose any new
costs on market participants, given that the rulemaking is intended only to preserve the
regulatory status quo. Although it is difficult to determine the number of entities and the
costs to entities that are required to comply with the rules we readopt, we believe that
readoption of the rules will result in minimal, if any, costs to any person or entity (either
small or large) and will have little, if any, burden on efficiency, competition or capital
formation because the regulatory environment will remain unchanged.

Regulation 13D-G currently applies to any person that acquires or is deemed to
acquire or hold beneficial oMcrship of more than five percent of certain classes of equity
securities. The readoption of the relevant provisions of Rule 13d-3 will not result 1n any
change to the beneficial ownership reporting obligations of the persons previously subject to
the beneficial ownership regulatory provisions. Similarly, Section 16 applies lo any person
that acquires or is deemed to acquire more than ten percent of certain classes of equity

securities, and the readoption of Rule 16a-1(a)(1) will not result in any change in determining
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whether a person is subject to Section 16 as a ten percent holder. Further, for all insiders, the
requirements for Section 16(a) reporting and Section 16(b) liability are based on whether the
insider has a pecuniary interest in the securities, including indirectly through ownership of
and transactions in fixed-price derivative securities, such as _security—based swaps, whether |
settled in cash or stock. Accordingly, the readoption of Rule 16a-1(a)(2) will not result 1n
any change in determining reportable holdings and transactions, or transactions subject to
short-swing profit recovery.

Because the rules we readopt already apply in determining whether a person is
required to report beneficial ownership and insiders’ holdings and transactions on Schedules
13D and 13G and Forms 3, 4 and 5, we do not believe the readopted rules will alter the costs
associated with compliance. These schedules and forms already prescribe beneficial
ownership information that a reporting person must disclose, and the rulemaking does not
broaden the scope of the information required to be reported on the respecﬁve’ schedules and
forms. The compliance burden associated with completion of the relevant schedule or form
may be greater or lesser depending on the relative simplicity of the beneficial ownership
interest. We recognize that the cost of complying with the beneficial ownership reporting
regime can include the cost of analyzing whether the pérticular interest requires reporting. If
it is determined that the interest held constitutes beneficial ownership, and the amount of the
beneficial ownership interest exceeds the relevant thresho%d, the owner must complete and
file a schedule and/or form. The compliance burden associated with the readopted rules,
however, including costs associated with legal and other professional fees, may decrease

because of the regulatory certainty that readoption provides. F urthermore, the persons
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incurring this compliance burden may already be subject to a reporting obligation based on
an earlier application of these rules, and may not be reporting beneficial ownership for the
first time as a direct result of the purchase or sale of security-based swaps.

Under the readopted rules, reporting persons will remain obligated to disclose the
information currently required to be reported on these schedules or forms. We therefore
believe that the overall compliance burden of the rules will remain the same. In addition, we
do not believe that compliance costs, or the disclosure provided to effect compliance, will
affect competition among filers.

We also believe that shareholders, issuers, market participants and any other persons
who rely upon the disclosures being made as a result of application of the rules similarly will
not be subje-cted to any new cost, O experience any new impact on efficiency, competition or
capital formation because the rules we readopt are already in place and will remain
unchanged.

2. If the Rules We Readopt Did Not Already Apply to Persons Who Purchase
or Sell Security-Based Swaps

Costs could increase for a person who purchases or sells a security-based swap and
immediately or eventually incurs the cost of filing or amending a beneficial ownership report
if the person did not already determine that a reporting obligation existed based on his or her
purchase or sale of a security-based éwap. Further, an insider could incur costs from
potential short-swing pl"Oﬁt recovery arising out of a transaction in a security-based swap.

Application of our rules to a person who purchases or sells a security-based swap may

affect competition. For example, a person who becomes a ten percent holder partly or
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wholly based on the use of a security-based swap would not be in a position to profit in
trades prompted by a statutorily presumed informational advantage accentuated by the
absence of a reporting requirement. 'In addition, beneficial owners who compete in the
market for corporate control would lose a competitive advantage upon the required disclosure
of their beneficial ownership positions and any plans or proposals.

Upon application of the rules we readop't, beneficial owners may accomplish certain
objectives with less efficiency. For example, the completion of change of control
transactions may be delayed due to potential interruptions that may arise or alternatives that
might emerge as a result of public disclosures. If our rules did not already apply to a person
who purchases or sells a security-based swap, that person could accumulate a large beneficial
ownership position through the use of a security-based sw;fap without public disclosure. This
beneficial ownership position otherwise could have been used to implement or influence the
outcome of a change of éontrol transaction without alerting an issuer or the marketplace of
these intentions. ,We- believe, however, that the benefits of our readopted rules justify these
costs.

The impact, if any, of the rule readoption on capital formation should be insignificant.
Compliance costs arising under the beneficial ownership reporting regime based on the
purchase or sale of a security-based swap are not expected to redirect capital that otherwiée
could have been allocated to capital férmation. Capital formation should not be affected by a
possible decline in the use of security-based swaps resulting from the application of our rules
to a person who purchases or sells a security-based swap, given that capital formation
ordinarily is not dependent upon the proceeds from transactions in security-based swaps.
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V. REGULATORY FLEXIBILITY ACT CERTIFICATION
We certified pursuant to 5 U.S.C. 605(b) that this readoption of our rules would not
have a significant economic impact on a substantial number of small entities. This

rulemaking relates to beneficial ownership reporting and reporting by insiders of their

transactions and holdings. Readoption does not amend existing rules or introduce new rules,

and relates only to the readoption of existing rules. For this reason, it does not change the |
regulatory status quo and therefore should not have a significant economic impgct ona
substantial number of small entities.

The proposing release encouraged written comment regarding this certification.
None of the commentators addressed the certification or described any impact that this
readoption would have on small entities.
VI. STATUTORY AUTHORITY

The readoption of rules contained in this release is made under the authority set forth
in Sections 3(a)(11), 3(b), 13, 16, 23(a) of the Exchange Act and Sections 30 and 38 of the
Investment Company Act of 1940.
List of Subjects in 17 CFR Part 240

Reporting and recordkeeping requirements, Securities.
TEXT OF THE AMENDMENTS

For the reasons set out in the preamble, the Commission amends Title 17, chapter II,
of the Code of Federal Regulations as follows:
PART 240 - GENERAL RULES AND REGULATIONS, SECURITIES EXCHANGE

ACT OF 1934
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. The general authority citation for Part 240 is revised and the following
citatiéns are added in numerical order to read as follows:
Authority: 15 U.S.C. 71c, 77d, 77g, 773, T7s, 772-2, T72-3, TTeee, 77ggg, 77nnn,
77sss, T7ttt, 78c, 78d, 78¢,781, 78g, 781, 78, 78j-1, 78k, 78k-1, 781, 78m, 78n, 78n-1, 780,
780-4, 78p, 78q, 78s, 78u-5, 78w, 78x, 7811, 78mm, 80a-20, 80a-23, 80a-29, 80a-37, 80b-3,
80b-4, 80b-11, and 7201 et seq.; 18 U.S.C. 1350; and 12 U.S.C. 5221(e)(3), unless otherwise

noted.

kkkkk

Section 240.13d-3 is also issued under Pub. L. 111-203 §766, 124 Stat. 1799 (2010).

Section 240.16a-1(a) is also issued under Pub. L. 111-203 §766, 124 Stat. 1799

. (2010). o

Elizabeth M. Murphy
Secretary

By the Commission.

Dated: June 8, 2011
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FEDERAL RESERVE SYSTEM
12 CFR Part 244
Docket No. 2011-1411
RIN 7100-AD70
FEDERAL DEPOSIT INSURANCE CORPORATION
12 CFR Part 373
RIN 3064-AD74
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Credit Risk Retention
AGENCIES: Office of the Comptroller of the Currency, Treasury (OCC); Board of
Governors of the Federal Reserve System (Board); Federal Deposit Insurance
Corporation (FDIC); U.S. Securities and Exchange Commission (Commission); Federal
Housing Finance Agency (FHFA); and Department of Housing and Urban Development
(HUD).

ACTION: Proposed rule; extension of comment peridd.
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SUMMARY: On April 29, 2011, the OCC, Board, FDIC, Commission, FHFA and HUD
(collectively, the “Agencies”) published in the Federal Register a joint notice of proposed
rulemaking for public comment to implement the credit risk retention requirements of
section 15G of the Securities Exchange Act of 1934 (15 U.S.C. § 780-11), as a&ded by
section 941 of the Dodd-Frank Wall Street Reform and Consumer Protection Act (“Credit
Risk NPR” or “proposed rule”).

Due to the complexity of the rulemaking and to allow parties more time to
consider the impact of the Credit Risk NPR on affected markets, the Agencies have
determined that an extension of the comment period until August 1, 2011 is appropriate.
This action will allow interested persons additional time to analyze the proposed rules
and prepare their comments.

DATES: Comments on the Credit Risk NPR must be received on or before August 1,
2011.

ADDRESSES: You may submit comments by any of the methods identified in the
Credit Risk NPR.!. Please submit your comments using only one method.

FOR FURTHER INFORMATION CONTACT:

OCC: Chris Downey, Risk Specialiét, Financial Markets Group, (202) 874-4660; Kevin
Russell, Director, Retail Credit Risk, (202) 874-5170; Darrin Benhart, Director,
Commercial Credit Risk, (202) 874-5670; or Jamey Basham, Assistant Director, or Carl
Kaminski, Senior Attorney, Legislative and Regulatory Activities Division, (202) 874-
5090, Office of the Coﬁlptroller of the Currency, 250 E Street SW, Washington, DC

20219,

! See 76 FR 24090.




Board: Benjamin W. McDonough, Counsel, (202) 452-2036; April C. Snyder, Counsel,
(202) 452-3099; Sebastian R. Astrada, Attorney, (202) 452-3594; or Flora H. Ahn,
Attorney, (202) 452-2317, Legal Division; Thomas R, Boemio, Manager, (202) 452-
2982; Donald N. Gabbai, Senior Supervisory Financial Analyst, (202) 452-3358; or
Sviatlana A. Phelan, Financial Analyst, (202) 912-4306, Division of Banking Supervision
and Regulation; Andreas Lehnert, Deputy Director, Office of Financial Stability Policy
and Researlch, (202) 452-3325; or Brent Lattin, Counsel, (202} 452-3367, Division of
Consumer and Community Affairs, Board of Governors of the Federal Reserve System, -
20th and C Streets, NW, Washington , D.C. 20551.

FDIC: Beverlea S. Gardner, Special Assistant to the Chairman, (202) 898-3640; Mark L.
Handzlik, Counsel, (202} 898-3990; Phillip E. Sloan, Counsel, (703} 562-6137; Petrina
R. Dawson, Counsel, (703) 562-2688; or Jeannette Roach, Counsel, (202) 898-3785,
Federal Deposit Insurance Corporation, 550 17th Street, NW, Washington, DC 20429.
Commission: Jay Knight, Special Counsel, or Katherine Hsu, Chief, Office of Structured
Finance, Division of Corporation Finance, at (202) 551-3753, U.S. Securities and
Exchange Commission, 100 F Street NE, Washington, DC 20549-3628.

FHFEA: Patrick J. Lawler, Associate Director and Chief Economist,

Patrick. Lawler@fhfa.gov, (202) 414-3746, Austin Kelly, Associate Director for Housing
Finance Research, Austin. Kelly@fthfa.gov, (202) 343-1336; Phillip Millman, Principal )
Capital Markets Specialist, Phillip.Millman@fthfa.gov, (202) 343-1507; or Thomas E.
Joseph, Senior Attorney Advisor, Thomas.Joseph(@fhfa.gov, (202) 414-3095; Federal

Housing Finance Agency, Third Floor, 1700 G Street, NW, Washington, DC 20552.




The telephone number for the Telecommunications Device for the Hearing Impaired is
(800) 877-8339.

HUD: Robert C. Ryan, Deputy Assistant Secretary for Risk Management and Regulatory
Affairs, Office of Housing, Department of Housing and Urban Development, 451 7th
Street, SW, Room 9106, Washington, DC 20410; telephone number (202) 402-5216 (this
is not a toll-free number). Persons with hearing or speech impairments may access this
number through TTY by calling the toll-free Federal Information Relay Service at 800-
877-8339.

SUPPLEMENTARY INFORMATION:

On April 29, 2011, the Credit Risk NPR was published in the Federal Register.
The Credit Risk NPR proposes to implement the credit risk retention requirements of
section 15G of the Securities Exchange Act of 1934 (15 U.S.C. § 780~11), as added by
section 941 of the Dodd-Frank Wall Street Reform and Consumer Protection Act
(“Dodd-Frank Act”). Section 15G generally requires the securitizer of asset-backed
securities (“ABS™) to retain an economic interest of ﬁo less than five percent in the credit
risk of the assets collateralizing the ABS. Section 15G includes a variety of exemptions
from this requirement, including an exemption for asset-backed securities that are
collateralized exclusively by ‘‘qualified residential mortgages,’” as such term is defined
by the Agencies by rule.

The Credit Risk NPR would specify credit risk retention requirements for
securitizers of ABS. In designing the proposed rules, the Agencies sought to ensure that

the amount of credit risk retained would be meaningful—consistent with the purposes of

2 See 76 FR 24090,




section 15G—while reducing the potential for the proposed rules to negatively affect the
availability and cost of credit to cdnsumers and businesses. In recognition of the
complexities of the rulemaking and the variety of considerations involved in its impact
and implementation, the Agencies requested that commenters respond to numerous
questions. The Credit Risk NPR stated that the public comment period would close on
June 10, 2011.°

The Agencies have received requests from the public for an extension of the
comment period to allow for sufficient time for data gathering and impact analyses
related to the provisions of the proposed rule.* The Agencies believe that it is important
for interested persons to have additional time to fully review the provisions of the
proposed rule and the questions posed by the Agencies, and to conduct appropriate data
collection and analysis on the potential impact of the Credif Risk NPR prior to submitting
comment. Therefore, the Agencies are extending the comment period for the Credit Risk

NPR from June 10, 2011 to August 1, 2011.

* Seeid.

4 See, e.g.,, comment letters to the Agencies from American Bankers Association et al.
(May 13, 2011) and The Loan Syndications and Trading Association (May 26, 2011);
and press release from Realogy Corporation (May 10, 2011).
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RETENTION”]

Dated: 6-3-1

Y /AN
JohnnWAlsh, -
Acting Comptroller of the Currency.

Billing Code: 4810-33-P

TLED “CREDIT RISK




Dated: June 3, 2011

John Walsh,
Acting Comptroller of the Currency.



. [THIS SIGNATURE PAGE RELATES TO THE EXTENSION OF THE
COMMENT PERIOD OF THE PROPOSED RULE TITLED “CREDIT RISK

RETENTION”]

By order of the Board of Governors of the Federal Reserve System, acting thiough the
Secretary under delegated authority, June 6, 2011.

ennifer J, SO,
Secretary of the Board.

. BILLING CODE 6210-01-P




By order of the Board of Governors of the Federal Reserve System, acting through the
Secretary under delegated authority, June 6, 2011,

Jennifer J. Johnson,
Secretary of the Board.



. [THIS SIGNATURE PAGE RELATES TO THE EXTENSION OF THE
COMMENT PERIOD OF THE PROPOSED RULE TITLED “CREDIT RISK

RETENTION”]

Dated at Washington, D.C., this 3™ day of June 2011.
Federal Deposit Insurance Corporation.

o0 \ B
Valerie J. Best e Q
Assistant Executive Secretary

Billing Code: 6714-01-P




Dated at Washington, D.C., this 3rd of June 2011.
By order of the Board of Directors.
Federal Deposit Insurance Corporation.

Robert E. Feldman,
Executive Secretary




By the Securities and Exchange Commission.

Elizabeth M. Murphy
Secretary

Date: June 6, 2011
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Edward J. DcMarc Date
Acting Director, Federal Housing Finance Agency.

. Billing Code: 8070-01-P




Edward J. Demarco,
Acting Director, Federal Housing Finance Agency

June 2, 2011

Date
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Jointly prescribed with the Agencies

By the Department of Housing and Utban Development

&/C/ém &/

bert C. Ryan, /' /1 Date / 7
cting Assistant Secretary for Housing— '
Federal Housing Comsnissioner

Billing Code:




By the Department of Housing and Urban Development

June 6, 2011

Shaun Donovan, Date
Secretary

11




SECURITIES AND EXCHANGE COMMISSION
17 CFR PARTS 230, 240 and 260

{Release Nos. 33-9222; 34-64639; 39-2474; File No. §7-22-11]

RIN 3235-AL16

EXEMPTIONS FOR SECURITY-BASED SWAPS ISSUED BY CERTAIN CLEARING
AGENCIES

AGENCY: Securities and Exchange Commission.

ACTION: Proposéd rules.

SUMMARY: We are proposing exemptions under the Securities Act of 1933, the Securities
Exchange Act of 1934, and the Trust Indenture Act of 1939 for security-based swaps issued by
certain clearing agencies satisfying certain conditions. The proposed rules would exempt
transactions by clearing agencies in these security-based swapé from all provisions of the
Securities Act, other than the Section 17(a) anti-fraud provisions, as well as exempt these
security-based swaps from Exchange Act registration requirements and from the provisions of
the Trust Indenture Act, provided certain conditions are met.

DATES: Comments on the proposed rules should be received on or before July 25, 2011,
ADDRESSES: Comments may be submitted by any of the following methods:

Electronic Comments:

e Use the Commission’s Internet comment form

(http://www.sec.gov/rules/proposed.shtml);

e Send an e-mail to rule-comments(@sec.gov. Please include File Number $7-22-11 on the

subject line; or

« Use the Federal Rulemaking Portal (hitp://www.regulations.gov). Follow the instructions

for submutting comments.
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Paper Cominents:

o Send paper comments in triplicate to Elizabeth M. Murphy, Secretary, Securities and
Exchange Commission, 100 F Street, NE, Washington, DC 20549-1090.
All submissions should refer to File Number $7-22-11. This file number should be inciuded on
the subject line if e-mail is used. To help us process and review your comments more efficiently,
please use only one method: We will post all comments on the Commission’s Internet website

(http://www.sec.gov/rules/proposed.shtml). Comments are also available for public inspection

and_copying in the Commission’s Public Reference Room, 100 F Street, NE, Washington, DC
20549, on official business days between the hours of 10:00 am and 3:00 pm. All comments
received will be posted without change; we do not edit personal identifying information from
submissions. You should submit only information that you wish to make available publicty.

FOR FURTHER INFORMATION CONTACT: Tamara Brighfwell, Senior Special Counsel

to the Director, Michael J. Reedich, Specia! Counsel, Office of Chief Counsel, or Andrew
Schoeffler, Special Counsel, Office of Capital Market Trends, Division of Corporation I inance,
at (202) 551-3500, U.S. Securi';ies and Exchange Commission, 100 F Street, NE, Washington,
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the Trust Indenture Act of 1939 (“Trust Indenture Act”).?
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L BACKGROUND

On July 21, 2010, the President signed the Dodd-Frank Act into law.' The Dodd-Frank
Act was enacted to,' among other purposes, promote the financial stability of the United States by
improving accountability and transparency in the financial system.” Title VII of the Dodd-Frank
Act provides the Securities and Exchange Commission (“SEC” or the “Commission”) and the
Commodity Futures Trading Commission (“CFTC”) with the authority to regulate over-the-
counter (“OTC”) derivatives in light of the recent financial crisis.

" The Dodd-Frank Act provides that the CFTC .wiil regulate “swaps,” the SEC will reéulate
“security-based swaps,” and the CFTC and SEC will jointly regulate “mixed swaps.” The
D;)dd-Frank Act amends the Exchange Act to require, among other things, the following: (1)
transactions in security-based swaps must be submitted for clear.ing to a clearing agency if such
security-based swép is one that tﬁe Commission has detelrmined is required to be cleared, unless

an exception from mandatory clearing applies;’ (2) transactions in security-based swaps must be

4 The Dodd-Frank Wall Street Reform and Consumer Protection Act, Pub. L. No. 111-203, 124 Stat. 1376
(2010).

’ See Pub. L. No. 111-203, Preamble.

6 Section 712(d) of the Dodd-Frank Act provides that the Commission and the CFTC, in consultation with

the Board of Governors of the Federal Reserve System , shall jointly further define the terms “swap,”
“security-based swap,” “swap dealer,” “security-based swap dealer,” “major swap participant,” “major
security-based swap participant,” “eligible contract participant,” and “security-based swap agrecment.”
These terms are defined in Sections 721 and 761 of the Dodd-Frank Act and, with respect to the term
“eligible contract participant,” in Section 1a{18) of the Commodity Exchange Act (“CEA”), 7 U.5.C.
1a(18), as re-designated and amended by Section 721 of the Dodd-Frank Act. See Definitions Contained in
Title VI{ of Dodd-Frank Wal] Street Reform and Consumer Protection Act, Release No. 34-62717 (Aug.
13, 2010), 75 FR 51429 {Aug. 20, 2010) (advance joint notice of proposed rulemaking regarding
definitions contained in Title VII of the Dodd-Frank Act); and Product Definitions Contained in Title Vi1
of the Dodd-Frank Wall Street Reform and Consumer Protection Act, Release No. 33-9204; 34-64572
(Apr. 29, 2011) 70 F.R. 29818. .
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. 7 See Pub. L. No. 111-203, § 763(a) (adding Exchange Act Section 3C).




reported to a registered security-based swap data repository (“SDR™) or the Commission;* and
(3) if a security-based swap is subject to mandatory clearing, transactions in security-based
swaps must be executed on an exchange or a registered or exempt security-based swap execution
facility (“security-based SEF™), unless no exchange or security-based SEF makes such security-
based swap available for trading or the security-based swap transaction is subject to the clearing
exception in Exchange Act Section 3C(g).” In this release, we are proposing exemptions from
the registration requirements of the Securities Act and the Exchange Act, and from the
qualification requirements of the Trust Indenture Act, to facilitate implementation of these new

| requirements.

We believe that the increased use of central clearing for security-based swaps should help
fo promote robust risk management, foster greater efficiencies, improve investor protection, and
promote transparency in the market for security-based swaps." The Dodd-Frank Act seeks to
ensure that, wherever possible and appropriate, security-based swaps are cleared." Paragraph

(a)(1) of new Exchange Act Section 3C establishes a mandatory clearing requirement for certain

8 See Pub. L. No. 111-203, §§ 763(i) and 766(a) (adding Exchange Act Sections 13(m)(1)(G) and
13A{A)(1), respectively). _ '

? See Pub. L. No. 111-203, § 763(a) (adding Exchange Act Section 3C). See also Pub. L. No. 111-203, §
761 (adding Exchange Act Section 3(a)(77) (defining the term “security-based swap execution facility™),
and Registration and Regulation of Security-Based Swap Execution Facilities, Release No. 34-63825 (Feb.
2,2011) 76 FR 10948 (Feb. 28, 2011).

10 See Ownership Limitations and Governance Requirements for Security-Based Swap Clearing Agencies,
Security-Based Swap Execution Facilities, and National Securities Exchanges with Respect to Security-
Based Swaps under Regulation MC, Release No. 34-63107 (Oct. 14, 2010), 75 FR 65881 (Oct. 26, 2010},
Section II1.A.2.a.

" See, e.9., Report of the Senate Committee-on Banking, Housing, and Urban Affairs regarding The
Restoring American Financial Stability Act of 2010, S. Rep. No. 111-176 at 34 (stating that “{s]ome parts
of the OTC market may not be suitable for clearing and exchange trading due to individual business needs

of certain users. Those users should retain the ability to engage in customized, uncleared contracts while

bringing in as much of the OTC market under the centrally cleared and exchange-traded framework as
possible.”™).




security-based swaps.” Exchange Act Section 3C(b) sets forth a process by which we would
determine whether a security-based swap or any group, category, type or class of security-based
swap that a clearing agency plans to accept for clearing is required to be cleared.” If we make a
" determination that a security-based swap 15 fequired to be cleared, then parties may not engage in
such a security-based swap without submitting it for clearing, unless an exceptioh applies.” If
we make a determination that a security-based swap is not required to be cleared, such security-
based swap may still be cleared on a non-mandatory basis by the clearing agency if it has rules
that permit it to clear such security-based swap."

Clearing agencies are broadly defined under the Exchange Act and may undertake a

variety of functions.' One such function is to act as a central counterparty (“CCP”)."" For

.~

12 Section 763(a) of the Dodd-Frank Act added Section 3C to the Exchange Act. See also Process for
Submissions for Review of Security-Based Swaps for Mandatory Clearing and Notice Filing Requirements
for Clearing Agencies; Technical Amendments to Rule 19b-4 and Form 19b-4 Applicable to All Self-
Reguiatory Organizations, Release No. 34-63557 (Dec. 15, 2010), 75 FR 82490 (Dec. 30, 2010)
(“Mandatory Clearing Proposing Release™). '

b See Exchange Act Section 3C(b) and Mandatory Clearing Proposing Release. In the Mandatory Clearing .
Proposing Release, we proposed rules to establish processes for (i) clearing agencies registered with the
Commission to submit for review each security-based swap, or any group, category, type or class of
security-based swaps, that the clearing agency plans to accept for clearing for a determination by the
Commission of whether the security-based swap, or group, category, type or class of security-based swap is
required to be cleared, and to determine the manner of notice the clearing agency must provide to its
members of such submission, and (ii) how the Commission may stay the requirement that a security-based
swap is subject to mandatory clearing.

" See Exchange Act Section 3C(g) and Mandatory Clearing Proposing Release. Section 3C(g)(1) provides
that a security-based swap otherwise subject to mandatory clearing is not required to be cleared if one party
to the security-based swap is not a financial entity, is using security-based swaps to hedge or mitigate
commercial risk, and notifies the Commission, in a manner set forth by the Commission, how it generally
meets its financial obligations associated with entering inte non-cleared security-based swaps.

13 See 15 US.C. 785(b) and 12 U.8.C. 5465(e). See also Mandatory Clearing Proposing Release.

e See Exchange Act Scction 3(a)(23).

A CCP is an entity that interposes itself between the counterparties to a securities transaction, acting
functionally as the buyer to every seller and the seller to every buyer. See Clearing Agency Standards for

Operation and Governance, Release No. 34-64017 (Mar. 3, 2011), 76 FR 14472 (Mar. 16, 2011) {“Clearing
Agency Standards Proposing Release™).




example, when a security-based swap between two counterparties that are members of a CCPi1s

executed and submitted for clearing, the original contract is extinguished and is replaced by two
new contracts where the CCP is the buyer to the seller and the seller to the buyer." At that point,
the original counterparties are no longer counterparties to each other. As a result, the
creditworthihess and liquidity of the CCP is substituted for the creditworthiness and liquidity of
the original counterparties.”

Under the rules we recently proposed regarding mandatory clearing, to meet the clearing
requi;ement in Exchange Act Section 3C, the parties would be required to submit security-based
swaps required to be cleared to a cléaring agency that functions as a CCP for central clearing.®
The proposed rules also would establish procedures for a clearing agency to submit to us for a
review each security-based swap, or group, category, type or class of security-based swap, that

the clearing agency plans to accept for clearing. We would review the submission and make a

determination about whether the security-based swap, or group, category, type or class of
security-based swap, is required to be cleared.” Under the statute and the proposed rules, the
submission would be publicly available and a public comment period would be provided with

respect to whether the clearing requirement will apply.*

8 “Novation? is a “process through which the original obligation between a buyer and seller is discharged
through the substitution of the CCP as seller to buyer and buyer to seller, creating two new contracts.”
Commiitee on Payment and Settlement Systems, Technical Committee of the International Organization of
Securities Commissioners, Recommendations for Central Counterparties (November 2004) at 66.

19 See Cecchetti, Gyntelberg and Hollanders, Central counterparties for over-the-counter derivatives, BIS
Quarterly Review, September 2009, available at http://www bis.org/publ/qtrpdf/r, qt09091f.pdf.

b See Mandatory Clearing Proposing Relcase and proposed Rule 3Ca-2.

o See Mandatory Clearing Proposing Release and Pub. L. No. 111-203, § 763(a) (adding Exchange Act
Section 3C).
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{. : If we determine that a security-based swap, or group, category, type, or class of security-
based swap is required to be cleared, counterparties would be required to submit such security-
based swaps negotiated and entered into bilaterally to the clearing agency for novation.” Thus,
for security-based swaps submitted for novation, the CCP will be the issuer of new security-

+

based swaps. Because the definition of “security” in the Securities Act was amended in the

Dodd-Frank Act to include security-based swaps,* the novation of a security-based swap by a
clearing agency functioning as a central counterparty involves an offer and sale by the clearing
agency of a security (the security-based swap) under the Securities Act.

The Securities Act requires that any offer and sale of a security must either be registered
under the Securities Act or made pursuant to an exemption from registration.” Certain
provisions of the Exchange Act relating to the registration of classes of securities and the

. indenture qualiﬁcaﬁon provisions of the Trust Indenture Act also potentially would apply to
security-based swaps. The provisions of Section 12 of the Exchange Act couid, without an
exemption, require that security-based swaps be registered before a transaction could be effected
on a natjonal securities exchange.® In addition, registration of a class of security-based swaps
under Section 12(g) would be required if the s;ecurity-based swap is considered an equity security

and there are more than 500 record holders of a particular class of security-based swaps at the

s See Exchange Act Section 3C and proposed Exchange Act Rule 3Ca-2.

“ See Pub. L. No. 111-203, Section 761(a) {amending Section 3(a} of the Exchange Act).

B See Section 5 of the Securities Act [15 U.S.C. 77¢].

2 We note that a registered security-based SEF would not be a national securities exchange for purposes of
. the Exchange Act. Therefore, Exchange Act Sections 12(a) and (b) would not be applicable to transactions

cffected through such facilities.




end of a fiscal year. Further, without an exemption, the Trust Indenture Act would require
qualification of an indenture for security-based swaps considered to be debt.”’

The provisions of the Dodd-Frank Act do not contain an exemptton from Securities_Act
or Exchangé Act registration, or from Trust Indenture Act qualification, for security-based
swaps, and we believe that compliance with the registration and qualification provisions of these
Acts likely would be impracticable and fnlxstrate the purposes of the Dodd-Frank Act. We have
taken actidn in the past to facilitate clearing of certain credit default swaps by clearing agencieg
functioning as CCPs. For example, prior to enactment of the Dodd-Frank Act, we permitted five
clearing agencies to clear certain credit default swaps (“eligible CDS”) on a temporary

conditioﬁal basis.®* To facilitate the operation of clearing agencies as CCPs for eligible CDS, we

7 See 15 U.8.C. § 77aaa et seq.
® See Order Granting Temporary Exemptions under the Securities Exchange Act of 1934 in Connection with

Request on Behalf of ICE Clear Europe Limited Related to Central Clearing of Credit Default Swaps, and
Request for Comments, Release No. 34-60372 (Jul. 23, 2009), 74 FR 37748 (Jul. 29, 2009}, Order
“Extending Temporary Conditional Exemptions Under the Securities Exchange Act of 1934 in Connection
~ With Request on Behalf of ICE Clear Europe, Limited Related to Central Clearing of Credit Default
Swaps, and Request for Comments, Release No. 34-61973 (Apr. 23, 2010), 75 FR 22656 (Apr. 29, 2010},
and Order Extending Temporary Conditional Exemptions under the Securities Exchange Act of 1934 in
Connection with Reguest on Behalf of ICE Clear Europe. Limited Related to Central Clearing of Credit
Default Swaps and Request for Comment, Release No. 34-63389 (Nov. 29, 2010), 75 FR 75520 (Dec. 3,
2010); Order Granting Temporary Exemptions under the Securities Exchange Act of 1934 in Connection
with Request on Behalf of Eurex Clearing AG Related to Central Clearing of Credit Default Swaps, and
Request for Comments, Release No. 34-60373 (Jul. 23, 2009), 74 FR 37740 (Jul. 29, 2009), Order
Extendine and Modifying Temporary Conditional Exemptions Under the Securities Exchange Act of 1934
in Connection With Request on Behalf of Eurex Clearing AG Related to Central Clearing of Credit Default
Swaps, and Request for Comment, Release No. 34-61975 (Apr. 23, 2010), 75 FR 22641 (Apr. 29, 2010),
and Order Extendine Temporary Conditional Exemptions under the Securities Exchange Act of 1934 in
Connection with Reguest on Behalf of Eurex Clearing, AG Related to Central Clearing of Credit Default
Swaps and Request for Comment, Release No. 34-63390 (Nov. 29, 2010), 75 FR 75518 (Dec. 3, 2010);
Order Granting Temporary Exemptions Under the Securities Exchange Act of 1934 in Connection With
Request of Chicago Mercantile Exchange Inc. and Citadel Investment Group, 1..1..C. Related to Central
Clearing of Credit Default Swaps, and Request for Comments, Release No. 34-59578 (Mar. 13, 2009), 74
“FR 11781 (Mar. 19, 2009), Order Extending and Modifyine Temporary Exemptions under the Securities
Exchange Act of 1934 in Connection with Request of Chicago Mercantile Exchange Inc. Related to Central
Clearing of Credit Default Swaps, and Request for Comments, Release No. 34-61164 (Dec. 14,2009}, 74
FR 67258 (Dec. 18, 2009), Order Extending Temporary Exemptions under the Securities Exchange Act of
1934 in Connection with Request of Chicago Mercantile Exchange Inc. Related to Central Clearing of
Credit Default Swaps, and Reaguest for Comments; Release No. 34-61803 (Mar. 30, 2010), 75 FR 17181
(Apr. 5, 2010), and Order Extending Temporary Conditional Exemptions under the Securities Exchange
Act of 1934 in Connection with Request of Chicago Mercantile Exchanee Inc. Related to Central Clearing




also adopted interim temporary exemptions from certain provisions of the Securities Act, the
Exchange Act and the Trust Indenture Act, subject to certain con_ditie.ns.29 In the adopting
release, we noted that we believed that the existence of CCPs for CDS would be important in
helping to reduce counterparty risks inherent in the CDS market.™ In addition to those actions
with respect to eligible CDS, as discussed further below, the exemptions we are proposing today
are similar to exemptions under the Securities Act and the Exchange Act for security futures

products and certain standardized options.”’

of Credit Default Swaps and Request for Comment, Release No. 34-63388 (Nov. 29, 2010), 75 FR 75522
(Dec. 3, 2010); Order Granting Temporary Exemptions Under the Securities Exchange Act of 1934 in
Connection With Request on Behalf of ICE US Trust LLC Related to Central Clearing of Credit Default
Swaps, and Request for Comments, Release No. 34-59527 (Mar. 6, 2009), 74 FR 10791 (Mar. 12, 2009),
Order Extending and Modifving Temporary Exemptions under the Securities Exchange Actof 1934
Connection with Request from ICE Trust U.S. LLC Related to Central Clearing of Credit Default Swaps,
and Request for Comments, Release No. 34-61119 (Dec. 4, 2009), 74 FR 65554 (Dec. 10, 2009); Order
Extending Temporary Exemptions under the Securities Exchange Act of 1934 in Connection with Request
of ICE Trust U.S. LLC Related to Central Clearing of Credit Default Swaps, and Request for Comments,
Release No. 34-61662 (Mar. 5, 2010), 75 FR 11589 (Mar. 11, 2010), and Order Extending and Modifying
Temporary Exemptions under the Securities Exchange Act of 1934 in Connection with Request of ICE
Trust U.S. LLC Related to Central Clearing of Credit Default Swaps and Reguest for Comment, Release
No. 34-63387 (Nov. 29, 2010}, 75 FR 75502 (Dec. 3, 2010); and Order Granting Temporary Exemptions
Under the Securities Exchange Act of 1934 in Connection with Request of LIFFE Administration and
Management and LCH.Cleanet Ltd. Related to Central Clearing Of Credit Default Swaps. and Request for
Comments, Release No: 34-59164 (Dec. 24, 2008), 74 FR 139 (Jan. 2, 2009) (collectively, “CDS Clearing
Exemption Orders™). LIFFE A&M and LCH.Clearnet Ltd. allowed their order to lapse without seeking
rencwal.

z See Temporary Exemptions for Eligible Credit Default Swaps to Facilitate Operation of Central
Counterparties to Clear and Settle Credit Default Swaps, Release No, 33-8999 (Jan. 14, 2009), 74 FR 3967
(Jan. 22, 2009) (“Temporary CDDS Exemptions Release™). The interim final temporary rules exempted
eligible credit default swaps from all provisions of the Securities Act, other than the Section 17(a) anti-
fraud provisions, the Exchange Act registration requirements, and the provisions of the Trust Indenture Act,
provided certain conditions were met.

o See id. We extended the expiration date of the final temporary rules until July 16, 2011. See Extension of

Temporary Exemptions for Eligible Credit Default Swaps to Facilitate Operation of Central Counterparties
to Clear and Settle Credit Default Swaps, Release No. 33-9158 (Nov. 19, 2010), 75 TR 72660 (Nov. 26,
2010).

3 See Exemption for Standardized Options From Provisions of the Secunties Act of 1933 and From the
Registration Requirements of the Securities Exchange Act of 1934, Release No. 33-8171 (Dec. 23, 2002),
68 FR 1 (Jan. 2, 2003} (“Standardized Options Release™). :




The rules proposed in this release are intended to further the goal of central clearing of .
security-based swaps by providing exemptions for the issuance of security-based swaps in
connection with novation by a registered or exempt clearing agency functi.oning as a CCP from
certaiﬁ regulatory provisions that might otherwise interfere with such clearing activities.
Without an exemption, a clearing agency functioning as a CCP would be required to register the
security-based swap transaction, which could unnecessarily impede the central clearing of
security-based swaps.” In addition, the clearing agency would be subject to Exchange Act
registration and reporting requirements, and to the requirements ‘of the Trust Indenture Act. We
believe that the proposed exemptiohs from the Securities Act, Exchange Act, and Trust Indenture
Act are necessary to facilitate the inteni of the Dodd-Frank Act with respect to mandatory
c_learing of security-based swaps. As noted above, these proposed exemptions are similar to the
exemptions we adopted for eligible CDS and standardized options, as well as the exerﬁptions that .
are provided in the Securities Act and the Exchange Act for security futures piloducts. In
addition to our interest in facilitating clearing of security-based swaps, we believe that security-
based swaps can be used for financial ?ﬁrposes similar to those served by standardized options
and security futures products, and thus we believe that it is appropriate to establish comparable
regulatory treatment for security-based swaps. By doing so, we believe that the proposed
exemptions would allow for economically similar regulatory treatment under the Securities Act

and Exchange Act.”

2 In addition, because the novation generally occurs after the counterparties have agreed to enter into the

bilateral security-based swap being novated the investment decision by the counterparties already has
occurred.
# Standardized options and security futures products are only traded on a national securities exchange and
thus are subject to listing standards. This differs from the regulatory treatment of security-based swaps
under the provisions of the Dodd-Frank Act, which provide that a security-based swap may be cleared by
the clearing agency but does not require such security-based swap to be traded on a nationa) securities
exchange. We note, however, that security-based swap transactions must be registered under the Securities
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I DISCUSSION OF THE PROPOSED RULES AND AMENDMENTS
We are proposing rules and amendment§ to existing rules (collectively, “proposed rules”)
to provide certain exemptions under the Securities Act, the Exchange Act, and the Trust
Indenture Act for security-based swaps issued by clearing agencies functioning as CCPs.
A. Securities Act Rule 239
We are proposing Securities Act Rule 239 to exempt the offer and sale of security-based
swaps that are or will be 1ssued to eligiﬁle contract participants by, and in a transaction
involving, a clearing agency that is registered under Section 17A of the Exchange Act™ or
exempt from such registration® by rule, regulation or order of the Commission (“registered or
exempt clearing agency”) in its function as a CCP, from all provistons of the Securities Act,
"except the anti-fraud provisions of Section 17(a), subject to certain cclmditions.36 Thus, proposed
' Sf:curities Act Rule 239 will permit the offer and sale of security-based swaps to eligible contract

participants that are or will be issued by, and in a transaction involving, a registered or exempt

Act and traded on an exchange if offered or sold to non-eligible contract participants. See Pub. L. No. 111-
203 § 768(b) (adding Securities Act Section 5(d)) and Pub. L. No. 111-203 §763(e) (adding Exchange Act
Section 6(1)).

i Section 763(b) of the Dodd-Frank Act provides that certain security-based swap clearing agencies will be
deemed registered as clearing agencies for the purpose of clearing security-based swaps. The deemed
registered provision, which becomes effective on July 16, 2011, applies if the entity is: (i) a depository
institution that cleared swaps as a multilateral clearing organization before July 21, 2010, or (ii} a
derivatives clearing organization registered with the CFTC that cleared swaps pursuant to a clearing agency
exemption of the Commission before July 21, 2010. Currently, four security-based swap clearing agencies
have temporary conditional exemptions from clearing agency registration under Section 17A solely to
perform the functions of a clearing agency for certain CDS. See CDS Clearing Exemption Orders.

3 The Dodd-Frank Act contains provisions permitting the Commission to provide exemptions from clearing
agency registration with respect to security-based swaps in limited instances. See footnote 42 below. The
Commission has the authority to, jointly with the CFTC, prescribe regulations regarding mixed swaps as
may be necessary to carry out the provisions of Title VII of the Dodd-Frank Act. The proposed rules
would cover security-based swaps, including mixed swaps, issued by clearing agencies that the
Commission specifically exempts from registration by rule, regulation, or order.

% 15 U.8.C. §77q. This exemption is similar to the Securities Act exemptions for standardized options and
security futures products. See Securities Act Rule 238 [17 CFR 230.238] and Section 3(a)(14) [15 U.s.C.

§77c(2)(1)].
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clearing agency in its function as a CCP without requiring compliance with Section 5 of the

© Securities Act.”’
For the reasons described below, under the proposed rule, the offer and sale of a security-
based swap would be exempt from the provisions of the Securities Act, other than Section 17(a),
if the following conditions are satisfied:

o The security-based swap is or will be issued by a clearing agency that is registered
with us or exempt from such registration by rule, regulation or order of the
Cbmmission;

e The Commission has determined that the security-based swap is required to be
cleared or the registered or exempt clearing agency is permitted to clear the security-
based swap pursuant to its rules;

s The security-based swap is sold only to an eligible contract participant (as defined in

Section 1a(18) of the Commodity Exchange Act) in a transaction involving the

1 The proposed exemption for the security-based swap transaction from Securities Act registration would not

apply to any securities that may be delivered in settlement or payment of any obligations under the
security-based swap (e.g, a physically seftled credit default swap). With respect to such securities
fransactions, the parties to the security-based swap must either be able to rely on another exemption from
the registration requirements of the Securities Act or must register such transaction. In evaluating the
availability of an exemption from the Securities Act registration requirements, if such a security-based
swap may be settled or paid through the delivery of a security, then the transaction in the underlying or
referenced security will be considered to occur at the same time as the transaction in the related security-
based swap. In this connection, we note that the Dedd-Frank Act amended Section 2(a)(3) of the Securities
Act to provide that security-based swaps could not be used by an issuer, its affiliates, or underwriters to
circumvent the registration requirements of Securities Act Section 5 with respect to the issuer’s securities
underlying the security-based swap. As amended, Section 2(a)(3) provides that “[aJny offer or sale of a
security-based swap by or on behalf of the issuer of the securities upon which such security-based swap is
based or is referenced, an affiliate of the issuer, or an underwriter, shall constitute a contract for sale of, sale
of, offer to for sale, or offer to sell such securities.” As a result, such issuer, affiliate, or underwriter would
have to comply with the registration requirements of the Securities Act with respect to such underlying or
referenced security, unless another exemption from registration was available.
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registered or exempt clearing agency in its function as a CCP with respect to the
security-based swap;” and

e For each security-based swap that would be offered or sold in reliance ﬁpon this
exemption, the following information is included in an agreement covering the
security-based swap the registered or exempt clearing agency provides to, or makes
available to, its counterparty or is posted on a publicly available website maintained
by the registered or exempt clearing agency:

e A statement identifying any sec_un'ty, issuer, loan, or narrow-based security
index underlying the security-based swap;

e A statement indicating the security or loan to be delivered (or class of
securities or loans), or if cash settled, the security, loan or narrow-based
security iﬁdex (or class of securities or loans) whose value is to be used to
determine the amount of the settlement obligation under the security-based
swap; and

o A statement of whether the issuer of any security or loan, each issuer ofa
security in a narrow-based sccurity index, or each referenced issuer
underlying the security-based swap is subject to the reporting requirements of

Exchange Act Section 13 or Section 15(d) and, if not subject to such reporting

Eligible contract participant is defined in CEA Section 1a(18) (as re-designated and amended by Section
721 of the Dodd-Frank Act. See also Pub. L. No. 111-203, § 761(a) (adding Exchange Act Section
3(a)(65), which refers to the definition of eligible contract participant in the CEA. The definition of
eligible contract participant contained the CEA (as amended by the Dodd-Frank Act) includes: financial
institutions; insurance companies; investment companies; other entities and employee benefit plans; State
and local municipal entities; market professionals, such as broker dealers, futures commission merchants,
floor brokers, and investment advisors; and natural persons with a specified dollar amount invested on a
discretionary basis. For certain of the entities and market professionals, the definition also contains certain
conditions relating to the amount of assets or amount of monies invested on a discretionary basis. Fora
complete description of the definition, see CEA Section la(18) and Section 721 of the Dodd-Frank Act.




requirements, whether public information, including financial information,

about any such issuer is available and where the information is available.

We believe that the proposed rule exempting offers and sales of such security-based
swaps by a registered or exempt clearing agency in its function as a CCP will further the goal in
the Dodd-Frank Act of centr;il clearing of security-based swaps. Without exempting the offers

_and sales of such security-based swaps by a registered or exempt clearing agency' in its function
as a CCP from the Securities Act (other than Section 17(a)), we believe that a registered or
exempt clearing agency may not be able to clear security-based swaps in the manner
contemplated by the Dodd-Frank Act and.our proposed rules implementing its provisions.
Further, we believe that with the above conditions, an exemption from the Securities Act is
necessary and appropriate in the public interest and cons_istent with the protection of investors.”

Request for Comment

1. Should we provide an exemp.tion from the provisions of the Securities Act, other than the
antifraud provisions of Section 17(a), for the offer and sale of security-based swaps that
are or will be issued to eligible contract participants by, and in a transaction involving, a
registergd or exempt clearing agency in its function as a CCP? Why or why not?

2. If we provide an exemption, are the proposed conditiéns to the exemption appropriate?
Why or why not? Are there additional or different conditions that we should impose?

Should we require more specificity as to the terms of the security-based swaps?

39 We believe that if the conditions to the proposed exemption are satisfied, then the protections provided for

in the exemption for security futures arising from the requirement for exchange trading, such as compliance
with the statutory listing standards, are not needed here. See Section 6(h) of the Exchange Act [15 U.S.C.
78f(h)]. Untlike security future products that may be purchased by any person, security-based swaps issued
by a registered or exempt clearing agency in its function as a CCP may only be entered into by eligible
contract participants (unless the security-based swap transaction is on a national securities exchange and
there is an effective registration statement under the Securities Act covering transactions in such security-
based swap). See Pub. L. No. 111-203, § 763(e) (adding Exchange Act Section 6(1)) and § 768(b) (adding
Securities Act Section 5(d}).
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1. Registered or Exempt Clearing Agency Issuing Security-Based Swaps
in its Function as a CCP :

“ The proposed Securities Act exemption would apply only to offers and sales of securiiy-
based swaps that are or will be issued by, and in a transaction involving, a clearing agency in its
function as a CCP that is either registered with us or exempt from such registration by rule,
regulation or order of the Commission. Registered clearing agencies are regulated by us under
the Exchange Act and must comply with the standards in Exchange Act Section 17A.* The
activities of such clearing agencies relating to the clearing or submissionrfo-r clearing of security-
based swaps are subject to regulation under the Exchange Act and applicable rules thereunder.!
The proposed rule also would be available for security-based swaps that are issued by a clearing
agency that we have exempted from regi'étration with us by rule, regulation, or order, subject to
such terms and conditions contained in any exemption.* !We believe it is appropriate to make
the proposed Securities Act exemption available to security-based swaps issued by exempt
clearing agencies because in granting an exemption the Commission could impose conditions to
the availability of the exemption that would provide protecltion to investors.

The proposed exemption would only apply to the extent the clearing agency will issue or

is issuing the security-based swap in its function as a CCP and will apply to transactions

4o 15 U.S.C. 78q-1. See also discussion in Mandatory Clearing Proposing Release.
41 ]d
4 Section 763(b) of the Dodd-Frank Act amended the Exchange Act and added Section 17(k), which provides

that “[t]he Commission may exermpt, conditionally or unconditionally, a clearing agency from registration
under this section for the clearing of security-based swaps if the Commission determines that the clearing
agency is subject to comparable, comprehensive supervision and regulation by the Commodity Futures
Trading Commission or the appropriate government authorities in the home country of the agency. Such
conditions may include, but are not limited to, requiring that the clearing agency be available for inspection
by the commission and make available all information requested by the Commission.” Thus, although we
have the authority under the Exchange Act, as amended by the Dodd-Frank Act, to provide exemptions
from clearing agency registration, our authority to grant an exemption from registration for clearing
agencies that clear security-based swaps is more limited than it is for other clearing agencies.
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involving such clearing agency.”® We note that a clearing agency’s role as a CCP and an issuer

of security-based swaps is similar to a clearing agency’s role with respect to standardized
options.* We believe that a clearing agency’s role as a CCP for security-based swaps, similar to
a clearing agency’s role with respect to standardized options, is fundamentally different from a
conventional issuer that registers transactions in its securities under the Securities Act. For
example, the purchaser of a security-based swap does not, except in the most formal sense, make
-an investment decision regarding the clearing agency.* Rather, the security-based swap
investment decision is based on the referenced security, loan, narrow-based security index, or
issuer. In this circﬁmstance, coupled with the other conditions to the proposed exemption, we do
not believe that Securities Act registration of the offer and sale of security-based swaps by a
clearing agency in its function as a CCP to eligible contract participants is necessary.

Request for Comment

3. Is the proposed exemption appropriately conditioned on the registered or exempt clearing
agency issuing the security-based swap in its function as a CCP? Why or why not?

Should there be a distinction between registered and exempt clearing agencies for this

purpose?
2. Security-Based Swaps the Commission Determines are Required to be
Cleared or that a Clearing Agency is Permitted to Clear Pursuant to
its Rules

s As we noted above, when functioning as a CCP, a clearing agency’s creditworthiness and liquidity are
substituted for the creditworthiness and liquidity of the original counterparties. See footnote 19 above and
accompanying 1ext.

" See Standardized Options Release.

# We note, however, that a member or other user of a clearing agency may have an interest in the financial
condition of the clearinghouse because the member or user will be relying on the ability of the
clearinghouse to meet its obligations with respect to cleared transactions. Registered clearing agencies are
required to make their audited financial statements and other information about themselves publicly
available. See 15 U.S.C. 78j(b).
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We recently proposed rules to implement the provisions of the Dodd-Frank Act regarding
mandatory and voluntary clearing of security-based swaps, or groups, éateg_ories, or types or
classes of security-based swaps.*® Qur proposed rules would establish procedures for a clearing
agency to submit for a review the security-based swap, or group, category, type or class of
security-based swap, that the clearing agency plans to accept for clearing. As proposed, we
would review the submission and make a determination of whether the security-based swap, or
group, category, type or class of security—based swap, is 'required to be cleared.”’

Consistent with the purposes of the Dodd-Frank Act, our proposed exemption is intended
to facilitate clearing of security-based swaps that the Commission determines are subject to
mandatory clearing, or that are permitted to be cleared pursuant to the clearing agency’s rules.
Consequently, under proposed Rule 239, a registered or exempt clearing agency would be |
entitled to rely on the exemption to issué, in its function as a CCP, security-based swaps that we
determine are required to be cleared. In addition, the exemption would be available to a
registered or exempt clearing agency issuing a security-based swap, in its function as a CCP, that
is not subject to mandatory clearing but is permitted to be cleared purs;uant to the clearing
agency’s rules. The proposed exemption would not be available for security-based swaps issued
by a registered or exempt clearing agency in its fﬁnction as a CCP that are not required to be
cleared or permitted by its rules to be cleared.

The Dodd-Frank Act also provides that if a security-based swap is subject to the

mandatory clearing requirement, it must be traded on an exchange or a registered or exempt

4 See Mandatory Clearing Proposing Release.

a7 See Mandatory Clearing Proposing Release. For those security-based swaps that are submitted and not
required to be cleared, the clearing agency in its function as a CCP may still clear those security-based
swaps if it is permitted by its rules.
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security-based SEF, unless no security-based SEF makes such security-based swap available for .

trading.** Thus, it is possible that a security-based swap could be subject to mandatory clearing
without being traded on an exchange or security-based SEF. Proposed Rule 239 would be
available for security-based swaps that are subject to the mandatory clearing requirement or are
permitted to be cleared pursuant Lo the clearing agency’s rules,” regardless of whether such
security-based swaps also are traded on a national securities exchange or through a security-
based SEF.*® We believe that if the conditions to the proposed exemption are satisfied, then the
protections provided for in the analogous exemption for security futures arising from the
requirement for exchange trading, such as compliance with the statutory listing standards, are not
needed here. Unlike security future products that may be purchased by any person, under the
Dodd-Frank Act security-based swaps may only be offered and sold to eligible contract

participants cither pursuant to an exemption from the registration requirements of the Securities

Act and in transactions not effected on a national securities exchange or in registered offerings
effected on a national securities exchange. No offers or sales of security-based swaps may be

made to non-eligible contract participants unless there is an effective registration statement under

“® Exchange Act Section 3C(h) specifies that transactions in security-based swaps that are subject to the
clearing requirement of Exchange Act Section 3C(a)(1) must be executed on an exchange or on a security-
based SEF registered with us (or a security-based SEF exempt from registration), unless no exchange or
security-based SEF makes the security-based swap available to trade or the security-based swap transaction
is subject to the clearing exception in Exchange Act Section 3C(g). See Pub. L. No. 111-203, § 763
(adding Section 3C(h) of the Exchange Act) Exchange Act Section 3D(e) allows the Commission to
exempt a security-based SEF from registration if the Commmission finds that the security-based SEF is
subject to comparable comprehensive supervision and regulation on a consolidated basis by the CFTC.

# The exemption would be limited to security-based swaps issued by and in a transaction involving a
registered or exempt clearing agency in its function as 2 CCP.

50

See Registration and Reeulation of Security-Based Swap Execution Facilities, Release No. 34-63825 (Feb.
2,2011), 76 FR 10948 (Feb. 28, 2011). In this regard, we note that a security-based swap may be required

or permitted to be cleared, but neither a national securities exchange nor a security-based SEF may make
the security-based swap available for trading.




. the Securities Act covering transactions in such security-based swap® and any security-based
swap transaction with a non-eligible contract participant must be effected on a national securities
exchange.” As a result, security-based swaps issued by a registéred or exempt clearing agency
in its function as a CCP may only be offered and sold to eligible contract participants, unless
there 1s an effective registration statement and the transaction is on a national securities
exchange. Thus, because only eligible contract participants may enter into the security-based
swaps not traded on a national securities exchange, we do not believe it is necessary to condition
the exemption on whether the security-based swap is traded on a national securities exchange. In

addition, including such a provision could frustrate the goals of the provisions of the Dodd-Frank

Act because the Dodd-Frank Act did not restrict transactions with eligible contract participants to

transactions on national securities exchanges. Consequently, the proposed exemption does not

. include such a requirement.

Request for Comment

4. Should we condition the availability of the exemption on the security-based swap being
subject to the mandatory clearing requirement, or being permitted to be cleared pursuant
to the clearing agency’s rules, as proposed?

5. Should the exemption be limited to security-based swaps that are subject to the
mandatory clearing requirement, and not include those that are permitted to be cleared?

6. Should the exemption be available to security-based swaps that are not traded on an
exchange or a security-based SEF, as proposed?

3. Sales only to Eligible Contract Participants

a See Pub. L. No. 111-203, § 768(b) (adding Securities Act Section 3(d)).

. 2 See Pub. L. No. 111-203, § 763(e) (adding Exchange Act Section 6(1)).
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Under the Dodd-Frank Act, only an eligible contract participant may enter into security-

based swaps other than on a national securities exchange.” In addition, security-based swaps
that are not registered pursuant to the Securities Act can only be sold to eligible contract
participants.* New Section 5(d) of the Securities Act specifically provides that it is .unlawful to
offer to buy, purchase, or sell a security-based swap to any person that is not an eligible contract
participant, unless the transaction is registered under the Securities Act.*® Given that Congress
determined it is appropriate to limit the availability of registration exemptions under the
Securities Act to eligible contract participants, we believe it is appropriate to limit the proposed
Securities Act exemption to security-based swaps entered into with eligible contract participants.

Request for Comment

7. Should we limit the Securities Act exemption to transactions with eligible contract

participants, as proposed?

4. Disclosures Relating to the Security-Based Swaps
The proposed rule would require the registered or exempt clearing agency to disclose,
either in its agreement regarding the security-based swap or on its publicly available website,

certain information with respect to the security-based swap. This information would include the

following:

55 . Seealso Pub. L. No. 111-203, § 763(¢) (adding Exchange Act Section 6(1)) .

5 See Pub. L. No. 111-203, § 768(b) (adding Securities Act Section 5(d)).

> See Section 768(b) of the Dodd-Frank Act (adding new Securities Act Section 5(d)) (“Notwithstanding the

provisions of section 3 or 4, unless a registration statement meeting the requirements of section 10(a) is in
effect as to a security-based swap, it shall be unlawful for any person, directly or indirectly, to make use of
any means or instruments of transportation or communication in interstate commerce or of the mails to
offer to sell, offer to buy or purchase or sell a security-based swap to any person who is not an eligible
contract participant as defined in section la(18) of the Commodity Exchange Act (7 U.S.C. 1a(18)).").
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. * A statement identifying any security, issuer, loan, or narrow-based security index
underlying the security-based swap;
¢ A statement indicating the security or loan to be delivered (or class of securities or
loans), or if cash settled, the security, loan, or narrow-based security index (or class of
securities or loans) whose value is to be used to determine the amount of the
settlement obligation under the security-based swap; and
* A statement of whether the issuer of any security or loan, each issuer of a security ina
narrow-based security index, or each referenced issuer underlying the security-based
swap is subject to the reportiﬁg requirements of Exchange Act Section 13 or Section
15(d) and, if not subject to such reporting requirements, whether public information,
including financial information, about any such issuer is available, and, if so, the
. location where the information 1s available.
The purpose of the proposed requirement relating to the availability of information is to inform
investors about whether there is publicly available information about the issuer of the referenced

security or the referenced issuer. We are not proposing to condition the exemption on whether

the issuer is subject to Exchange Act reporting or whether there is publicly available financial
information about such issuer. As noted above, the proposed exemptioh for offers and sales of

security-based swaps issued by, and in a transaction involving, a registered or exempt clearing

3 For issuers that are not subject to Exchange Act reporting requirements, the following are some non-

exclusive examples of issuers that may have information publicly available, including financial information
about the issuer, or circumstances in which public information about a security may be available: (1} an
entity that voluntarily files Exchange Act reports; (2) an entity that makes Securities Act Rule 144(d)(4)
information available to any person; (3) a foreign private issuer whose securities are listed outside the
United States; (4) a foreign sovereign issuer with outstanding debt; {5} for periods before July 21, 2010 an
asset-backed security issued in a registered transaction with publicly available distribution reports (for
periods after July 21, 2018, asset-backed issuers will continue to be subject to reporting); and {6) an asset-
backed security issued or guaranteed by the Federal National Mortgage Association (“Fannie Mae”), the
Federal Home Loan Mortgage Corporation {“Freddie Mac”) or the Government National Mortgage

. Association (“Ginnie Mae”).
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agency in its function as a CCP would be limited to security-based swaps entered into with an .
eligible contract participant. The Dodd-Frank Act did not restrict eligible contract participants’

ability to enter into security-based swaps based on whether or not there is publicly-available

information about the issuer of the referenced security or loan or the referencéd issuer.”” Asa -
result, and in light of the nature of the othe_r regulatory safeguards,”™ we are not proposing to
condition the proposed exemption on the actual availﬁbility or delivery of sﬁch information.
While the Dodd-Frank Act does not condition clearing of security-based swaps on the
availability of such in‘fonnation, we believe it is important for eligible contract participants to
understand whether such information is publicly available. The availability (or absence) of
public information is generally important to eligible contract participants and the registered or

exempt clearing agency in evaluating and pricing the security-based swap. Therefore, our '

proposed rule would require disclosure about whether such information is available.

If the issuer of the referenced security or loan or the reférenced issuer is not subject to
Exchange Act reporting, but there is publicly available information about the issuer, the clearing

agency would be required undet the proposal to disclose that fact and disclose where the

5 We note that eligible contract participants may enter into security-based swaps on a bilateral basis in

reliance on an available exemption from the registration requirements of the Securities Act. The proposed
exemption in this release to facilitate clearing of security-based swaps does not apply to these bilateral
transactions.

58 As part of the process for submitting security-based swaps to us for a determination of whether such

security-based swaps are subject to mandatory clearing, the Dodd-Frank Act requires us to take into

account several factors, such as the existence of significant outstanding notional exposures, trading

tiquidity, and adequate pricing data, when reviewing a submission to clear security-based swaps bva

clearing agency. Much of the information that the registered or exempt clearing agency will be required o

include in its agreement or on its website, as a condition to the proposed exemption, likely will already be

included in the description of the security-based swaps that the clearing agency identifies publicly that it is

going to clear. In addition to the security-based swap submission provisions, the Dodd-Frank Act and the

rules proposed under the Act relating to reporting requirements, trade acknowledgments and verification,

and business conduct would require certain disclosures relating to security-based swaps, some of which

would overlap with the information requirement we are proposing. See, ¢.g., Mandatory Clearing

Proposing Release and Trade Acknowledgment and Verification of Security-Based Swap Transactions, -

Release No. 34-63727 (Jan. 14, 2011), 76 FR 3859 (Jan. 21, 2011) (“Trade Acknowledgement and .

‘Verification Proposing Release™}).
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information is available. This disclosure could include, for example, a statement that the issuer
is histed on a particular foreign exchange and where information about issuers on such exchange
can be found.

Uﬁder our proposal, the required information could be provided in the agreement
covering the security-based swap the registered or exempt clearing agency provides or makes
available to the counterparty or on a publicly available website maintained by the clearing
agency. We understand that master agreements and related schedules for security-based swaps
generally contain detailed information about the terms of the security-based swaps.” In addition,
each registered clearing agency is required to post and maintain é current and complete versiqn
of its rules on its website. Thus, we believe that parties engaging in security-based swaps
transactions would be familiar with looking to the agreements or a clearing agency’s website to
obtain information. Given that clearing agencies generally provide information in agreements
and maintain publicly available websités, we believe that providing the information we are’

proposing be required to be disclosed in the agreement for the security-based swap or on the

» In addition, under the rules proposed in the Trade Acknowledgement and Verification Proposing Release
and Regulation SBSR — Reporting and Dissemination of Security-Based Swap Information, Release No.
63346 (Nov. 19, 2010}, 75 FR 75207 (Dec. 2, 2010) (“SBSR Proposing Release™), which were proposed
under the Dodd-Frank Act and for which action has not yet been taken with respect to final rules, the
information that would be required to be reperted to the security-based swap data repository includes the
basic terms of the security-based swap: the asset class of the security-based swap, identification of the
security-based swap instrument and the specific asset(s) or issuer of a security on which the security-based
swap is based; the notional amount(s), and the currenc(ies) in which the notional amount(s) is expressed;
the date and time of execution, and the effective date and scheduled termination date; the price; the terms of
any fixed or floating rate payments, and the frequency of any payments; the amount(s) and currenc(ies) of
any up-front payment(s) and a description of the terms and contingencies of the payment streams of each
counterparty to the other; the title of any master agreement, or any other agreement governing the
transaction (including the title of any document goveming the satisfaction of margin obligations),
incorporated by reference and the date of any such agreement; and the data elements necessary for a person
to determine the market value of the transaction. To the extent we adopt these or similar information
reporting requirements, the parties to the security-based swap transaction would have to know detailed
information about the terms of the security-based swap transaction to comply with the reporting
requirements.
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clearing agency’s publicly available website would not pose significant burdens for clearing

agencies.

Request for Comment

8.

10.

11.

12,

13.

Should we require a registered or exempt clearing agency to provide or make available
information about the security-based swap it will issue, as proposed?

Is the proposed requirement that a registered or gxempt clearing agency indicate whether
there is public information available about the referenced issuer or security upon which
the security-based swap is based appropriate? If not, why not?

Should we require' a registéred or exempt clearing agency to provide or make availabl§
any additional or different information? Are any of the proposed disclosures
unnecessary?

Should the exemption be limited to circumstances where the secprity—based swap relates
to an Exchange Act reporting issuer? |

Should we require, as proposed, that if the issuer is not an Exchange Act reporting
company but there is publicly available information, that the location of that information

be disclosed?

Should we provide the alternatives of including the disclosure in the agreement covering

the security-based swap or on the clearing agency’s publicly available website, as
proposed? Should we require that all agreements include the information, or,
alternatively, require the information to be posted on the clearing agency’s publicly
available website in any case? As another alternative, should we require that the
information be made available to clearing members and eligible contract participants

rather than require that the information be publicly available? Will the registered or

24




exempt clearing agency already provide some or all of the proposed disclosures on its

website? If so, what information? Is the information proposed to be required to be

provided publicly available from sources other than the registered or exempt clearing
agency? If so, where?

B. Fxchange Act Rule 12a-10 and Rule 12h-1(h)

Section 12(a) of the Exchange Act makes it unlawful for any broker or dealer to effect a
transaclion in a non-exempt security on a national securities exchange unless the security has
been registered under Section 12(b) for trading on that exchange. Section 12(g)(1), as modified
by rule, requires any issuer With more than $10,000,000 in total assets and a class of equity
securities held by 500 or ﬁmre perséns to regjster such security with us.®

Rule 12b-1 under the Exchange Act prescribes the procedures for registration under both
Section 12(b) and Secﬁon 12(g). Absent an exemption, security-based swaps that will be traded
on national securities exchanges would be required to be registered under Section 12(b) of the
Exchange Act. A registered or exempt clearing agency issuing a security-based swap as a result
of novation would be required, without an available exemption, to register the security-based
swaps under Section 12(b) before such security-based swaps could be traded on a national
securities exchange. In addition, if the security-based swaps were considered equity securities of
the registered or exempt clearing agency, the registration provisions of Section 12(g) of the
Exchange Act could apply. |

As noted above, just as a registered or exempt clearing agency is different from a
conventional issuer that registers transactions in its securities under the Securities Act, it is also

different with respect to registering a class of its securities, in this case the security-based swap

80 15 U.S.C. 781(g) and Rule 12g-1 (17 CFR 240.12¢-1).
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issued by the registered or exempt clearing agency, under the Exchange Act. Therefore, we are
proposing two rules relating to Exchange Act registration of security-based swaps that are or
ha\./e been issued by a registered or exempt clearing agency in its function as a CCP.

We are proposing new Exchange Act Rule 12a-10 to exempt security-based swaps that
are or have been issued by a registered or exerﬁpt clearing agen(;y in reliance on the proposed
exemption under the Securities Act from Section 12(a) of the Exchange Act under certain

_conditions.” Specifically, proposed Exchange Act Rule 12a-10 would provide that Exchange

Act Section 12(a) does not apply to any security-based swap that:

15 or will be issued by a registered or exempt clearing agency in its function as a CCP
with respect to the security-based swap;
. the Commission has determined is required to be cleared, or that the clearing agency
is permitted to clear pursuant to its rules; |
s issold to an eligible contract participant in reliance on Securities Act Rule 239; and
e istraded on a national securities exchange registered pursuant to Section 6(a) of the
Exchange Act.

We also are proposing an amendﬁent to Exchange Act Rule 12h-1 to exempt security-
based swaps that are or have been issued by a registered or exempt clearing agency from the
provisions of Section 12(g) of the Exchange Act under certain conditions.”” Proposed Exchange
Act Rule léh-i(h) would exempt from Se(;tion 12(g) of the Exchange Act security-based swéps
that are issued by a registered or exempt clearing agency in its fgnction as a CCP, whether or not

such security-based swap is traded on a national securities exchange registered pursuant to

o1 15 US.C. 781(a).

6z 15U.8.C. 78)(g).
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S

. Section 6(a) of the Exchange Actora registered or.exempt security-based SEF.® In addition, the
security-based swaps being issued by the registered or exempt clearing agency in its function as
a CCP must be required to be cleared, or be permitted to be cleared pursuant to the clearing
agency’s rules, and may only be sold to eligible contract participants.

As we noted in the discussion of the proposed Securities Act exemption, we believe the
interest of investors in the security-based swap is primarily with respect to the referenced
security or loan, referenced issuer or referenced néurow-based security index, and not with
respect to the registered or exempt clearing agency functioning as the CCP.* Therefore, we

preliminarily believe that requiring clearing agencies 1o register security-based swaps under the

Exchange Act would not provide additional useful information or meaningful protection to
investors with respect to the security-based swap. In addition, the other consequences of

. Exchange Agt registration, such as requirements for ongoing periodic reporting and application
of the proxy rules to the clearing agency, would not be meaningful in the context of security-
based swaps. At the same time, requiring such registration likely would impose burdens on
clearing agencies issuing security-based swaps.” Therefore, we believe that subjecting the
registered or exempt clearing agency 1o the requirements of the Exchange Act arising from
Section 12(a) or 12(g) is not necessary ot appropriate in the public interest.

In addition, we note that similar Exchange Act exemptions exist for sta.ndardizéd options

issued by a registered options clearing agency and security futures products issued by a

& Exchange Act Rules 12h-1(d) and 12h-1(e) provide similar exemptions for options and futures,

respectively.

& As noted above, a member or other user of the clearing agency may have an interest in the financial
condition of the clearinghouse.

. & See Pub. L. No. 111-203 § 763(b).
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registered or exempt clearing agency.® We believe that it is appropriate to establish comparable

regulatory treatment for security-based swaps issued by a registered or exempt clearing agency
with respect to the applicability of Section 12 of the Exchange Act to security-based swaps
1ssued by a registered or exempt clearing agency. Moreover, we believe it 1s important to further
the goal of facilitating clearing of security-based swaps while maintaining appropriate investor
protection.

Secunity-based swaps that will not be cleared by a registered or exempt clearing agency
in its function as a CCP but are listed for trading on a national securities exchange or registered

or exempt security-based SEF will not be able to rely on the proposed exemption from

registration under Section 12(b) or Section 12(g) of the Exchange Act.”’

Request for Comment

14. Should we provide an exemption, as proposed, from Section 12(a) and Section 12(g) of

the Exchange Act for security-based swaps that are or have been issued to eligible
contract participants by a registered or exempt clearing agency in its function as a CCP?

Why or why not?

o8 See Exchange Act Section 12() [15 U.S.C. 781(a)] and Exchange Act Rule 12a-9 [17 CFR 240.12a-9] and
Ruies 12h-1(d) and () [17 CFR 240.12h-1(d) and {€}].
&7 We recognize that security-based swaps that will be issued by a clearing agency, as well as security-based
swaps that wili not be cleared, may be traded on or through a national securities exchange or a security-
based SEF. If the national securities exchange or security-based SEF is acting only in its capacity as a
system or platform for trading securities, we do not believe it would be offering or selling the security-
based swaps that are being traded or transacted by market participants on-or through its system or platform,
for purposes of either the Securities Act or the Exchange Act registration provisions applicable to security-
based swaps. If the security-based swap being traded on or through the national securities exchange or
security-based SEF will, by its terms, be cleared by a clearing agency in its function as a CCP, the security-
based swap will be issued by such clearing agency, similar to standardized options and security-future
products that are traded on national securities exchanges and cleared by registered clearing agencies. Fora
security-based swap that will not, by its terms, be cleared by a clearing agency in its function as a CCP,
market participants must evaluate the availability of exemptions under the Securities Act and the Exchange
Act for their security-based swap transactions. ’
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15. If we should provide an exemption, are the proposed conditions to the exemption
appropriate? Why or why not? Are there a&ditionai conditions that we should impose?
16. Should we provide an exemption from Section 12(a) and Section 12(g) of the Exchange
Act for security-based swaps traded on a national securities exchange but that are not
cleared? Why or why not?
17. Should we provide an exemption from Section 12(g) of the Exchange Act for security-
based swaps traded on a registered or exempt security-based SEF but that are not cleared?
Why or why not?
C. Implications of Security-Based Swaps as Securities
Transactions mvolving the offer and sale of security-based swaps that are not issued by,
and 1n a transaction involving, a registered or exempt clearing agency in its function as a CCP
would not be able to rely on the proposed exemptions under the Secgrities Act and Exchange
Act. Thus, the proposed exemptions would not be available for transactions involving security-
based swaps that will not be cleared (“uncleared security-based swaps™) that may be entered into
on organized markets, such as a security-based SEF or a national securities exchange. It is our
understanding that transactions involving uncleared security-based swaps occur today on
organized platforms that would likely register as security-based SEFs, and we expect this activity
will continue after the effective date of the Dodd-Frank Act.“ As of the effective date of the
Dodd-Frank Act, however, such security-basedrswal-)s will be included in the definition of
security under the Securities Act and the Exchange Act and subject to the full panoply of the
federal secunities laws, including the registrétion requirements of Section 5 of the Securities Act

and Section 12 of the Exchange Act. Because the proposed exemptions are ltmited to security-

68 See Registration and Regulation of Security-Based Swap Execution Facilities, Release No. 34-63825 (Feb.

2,2011), 76 FR 10948 (Feb. 28, 201 1) (proposed rmles relating to security-based SEFs would allow for
transactions in uncleared security-based swaps to occur on registered security-based SEFs).
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based swaps that are issued or will be issued by, and in a transactién involving, a registered or
exempt clearing agency in its function as a CCP, counterparties engaging in an uncleared
security-based swap would have to either rely on other available exemptions from the
registration requirements of the Securities Act, the Exchange Act, and, if applicable, the Trust

Indenture Act or consider whether to register such transaction or class of security.

Request for Comment

18. How will the proposed exemptions affect, if at all, the manner in which security-based
swaps are transacted today and are expected to be transacted once the provisions of Title
VII of the Dodd-Frank Act become effective?

19. Will thé counterparties to uncleared security-based swaps be able to rely on other
available exemptions from registration under the Securities Act and Exchange Act? If
not, why? Is further guidance or rules needed in this regard? If so, what type of guidance
or rules would be helpful?

20. Are security-based swaps transacted today or expected to be transacted once the
provisions of Title VII of the bodd-Frank Act become effective in a manner _that would
not permit the parties to rely on existing exemptions under the Securities Act and
Exchange Act? If 50, please explain in detail why exigting exemptions would not be
available. .

* 91. Should we consider additional exemptions under the Securities Act and Exchange Act for
security-based swaps traded on a national securities exchange or security-based SEFs
with eligible contract participants but that are not cleared? Should an exemption from

Exchange Act registration be provided if all holders of the class of security-based swap




. are eligible contract pal“'ticipants? Why or v;'hy not? What conditions to any such
exemption would be appropriate, if any? |
22. Should we consider providing an exemption under the Securities Act that would allow a
public offering of security-based swaps to eIigiBIe contract participants on a registered
security-based SEF or national securities exchange? Why or why not? What conditions
to any such exemption would be appropriate, if any?
D. Trust Indenture Act Rule 4d-11
We are proposing Rule 4d-11 under Section 304(d) of the Trust Indenture Act that would
exempt any security-based swap offered and sold in reliance on Securities Act Rule 239 from
having to comply with the provisions of the Trust Indenture Act.”” We adopted a similar
exemption on a temporary basis for eligible CDS.”

. The Trust Indenture Act is aimed at addressing problems that unregulated debt offerings
posed for investors and the public,” and provides a mechanism for debtholders to protect and
enforce their rights with respect to the debt. We do not believe that the protections contained in
the Trust Indenture Act are needed to protect ei.igible contract participants to whom a sale of a
security-based swap is made in reliance on proposed Securities Act Rule 239. The identified

problems that the Trust Indenture Act is intended to address generally do not occur in the offer

@ The Trust Indenture Act applies to debt securities sold through the use of the mails or interstate commerce.

Section 304 of the Trust Indenture Act exempts from the Trust Indenture Act a number of securities and
transactions. Section 304(a) of the Trust Indenture Act exempts securities that are exempt under Securities
Act Section 3(a) but does not exempt from the Trust Indenture Act securities that are exempt by
Commission rule. Accordingly, while proposed Securities Act Rule 239 would exempt the offer and sale
of security-based swaps satisfying certain conditions from all the provisions of the Securities Act {other
than Section 17(a)), the Trust Indenture Act would continue to apply absent proposed Rule 4d-11.

s See Rule 4d-11T [17 CFR 260.4d-11T].

. n See 15 U.S.C.77bbb(a).
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and sale of security-based swaps.” For example, security-based swaps- are contracts between
two parties and, as a result, do not raise the same problem regarding the ability of parties to
enforce their rightsrunder the instruments as would, for example, a debt offering to the public.
Moreover, through novation, the clearing agency functionally becomes the counterparty to the
buyer and the seller, and, in the case where buyer and seller are both members of the CCP, each
- would look directly to the clearing agency 10 satisfy the obligations under the security-based.
swap. As a consequence, enforcement of contractual rights and obligations under the security-
based swap would occur directly between such parti_es, and the Trust Indenture Act provisions
would not provide any additional meaningful substantive or procedural protections.

Accordingly, due to the nature of security-based swaps as contracts that will be or have
been issued by a registered or exempt clearing agency in its function as a CCP, we do not believe
the protections contained inl the Trust Indenture Act are needed with respect to these instruments.
Therefore, we believe the proposed exemption is necessary or-appropriate in the public interest,
consistent with the protection of investors and the purposes fairly intended by the Trust Indenture
Act.

Request for Comment

23. The proposed rules include an exemption from the application of the Trust Indenture Act |
for security-based swaps that are offgred and sold in reliance on proposed Securities Act
Rule 239. Is this exemption appropr'iat.e or are there contractual protections in the Trust
Indenture Act that should be included as mandatory. provisions of a security-based swap
contract that is or will be issued by a registered or exempt clearing agency? If yes, please

explain in detail.

& 15 U.S.C. 77bbb(a).
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¥. Transition Matters

As we discuss above, we adopted temporary rules to exempt eligible credit defaﬁlt swaps
from all provisions of the Securities Act (other than the Section 17(a) anti-fraud provisions),
Exchange Act registration requirements, and the pr.ovisions of the Trust Indenture Act, provided |
certain conditions were met.” We subsequently extended the expiration date of the temporary
rules until July 16, 2011.% The ruies proposed in this re.lease would create ;')ermanent
exemptions that would supplant the temporary rules. However, the current termination date for
the temporary rules may pass before the rules proposed in this release are adopted. We plan to
provide an appropriate transition from the temporary rules to any permanent rules. In the event
the permanent rules are not in place by July 16, 2011, we may consider extending the temporary
rules in order to continue facilitating the clearing of certain credit defauit swaps by cleanng
agencies functioning as CCPs.

1II. GENERAL REQUEST FOR COMMENT
| We request and encourage any interested_person to submit comments regarding the
proposed rules. In particular, we solicit comment on the following questions:

24. We are interested in understanding what type of security-based swaps would not be
eligible for these proposed exemptions. We noted above that the proposed exemptions
would not be available for transactions involving uncleared security-based swaps that
_may be entered into on organized markets, such as a security-based SEF ora national

securities exchange. Are there other security-based swaps that would not be

7 " See Temporary CDS Exemptions Release.

. 7“ See footnote 30 above.
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25.

26.

27.

encompassed within the scope of the proposed exemptions? Sheould these other security-
based swaps be covered by the proposed exemptions? If so, why?

What are the amounts and types of security-based swaps that may not satisfy the
conditions for the proposed exemptions?

We have not proposed an amendment to Securities Act Rule 146 for security-based
swaps transactions- because the Dodd-Frank Act ﬁrovides that states may not regulate
these transactions {except under théir general antifraud authority).” Therefore, we do not
believe it is necessary to propose that eligible contract participants that are sold security-
based swaps in reliance on proposed Securities Act Rule 239 be defined aé “qualified
purchasers” under Section 18(b)(3) of the Securities Act. Were we to add such a
definition, such security-based swaps that are or will be issued by a registered or exempt
clearing agency would be included as “covered sec'uritiés” ymder Section 18 of the
Securities Act and exempt from state securities registration (“blue sky™) laws. Would
defining eligible contract participants that are sold security-based swaps pursuaht to
Securities Act Rule 239 as “qualified purchasers” for purposes of Section 18 of the
Securities Act (and thus making the security-based swaps that are or will be issued by a
registered or exempt clearing agency “covered securities,”) provide any benefit or greater
certainty than that provided by the language in Exchange Act Section 28(a)(4)?

The conditions of the proposed Exchanée Act and Trust Indenture Act exemptions are the
same as the conditions to the proposed Securities Act exemption. Is this appropriate or
should ther_e be different conditions relating to the Exchange Act and Trust Indenture Act

exemptions? If yes, please explain.

75

Exchange Act Section 28(a)(4) (added by Section 767 of the Dodd-Frank Act).
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. 28 Are there transition issues we should consider relating to the temporary rules for ehigible
CDS and the proposed permanent rules?
IV.  PAPERWORK REDUCTION ACT
A. Background
Cértain provisions of proposed Securities Act Rule 239 would result in “collection of
information requirements” within the meaning of the Paperwork Reduction Act of 1995
(“PRA™).”* The Commission is submitting proposed Rule 239 to the Office of Management and
Budget (“OMB”) for review in accordance with the PRA.” An agency may not conduct or |
sponsor, and a person is not required to respond to, a collection of information unless it disp]gys
a currently valid control number. The title for this collection of information is:
« “Rule 239” (a proposed new collection of information).
. Rule 239 is a newly proposed collection of information under the Securities Act. This
new collection of information relates to the proposed information requirements for clearing
agencies seeking to rely on the pfoposed exemption. There is no mandatory retention peniod for

the information disclosed, and the information disclosed would be made publicly available on the

clearing agency’s website or in an agreement the clearing agency provides or makes available to

N .

its counterparty to the security-based swap transaction. The collection of information would be

mandatory and it would not be kept confidential.

B. Summary of Collection of Information
7 44 U.S.C. 350] et seq.

7 Although we are proposing additional rule amendments, we do not anticipate burdens or costs associated

with those rules for purposes of the PRA because eligibility for those rules will be dependent on reliance on
proposed Rule 239.
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As discussed above, one condition to the availability of the exemption provided in
proposed Securities Act Rule 239 for offers and sales of security-based swaps issued by, and ina
transaction involving, a registered or exempt clearing agency in its function as a CCP is that such
registered or exempt clearing agency haé an agreement covering the security-based swap that is
provided or made available to 1ts counterparty or a publicly available website maintained by the
registered or exempt clearing agency that contains the following:

e A statement identifying any security, issuet, loan, or narrow-based security index

underlying the security-based swap;

s A statement indic;;ting the security or loan to be delivered (or class of securities or
loans), or if cash settled, the security, loan or narrow-based security index (or class of
securities or loans) whose value is to be used to determine the amount of the
settlement obligation under the security-based swap; and

e A statement of whether the issuer of any security or loan, each issuer of a security iﬁ a
narrow-based security index, or each referenced issuer underlying the security-based
-swap is subject to the reporting requirements of Exchange Act Section 13 or Section
15(d) and, if not subject to such reporting requirements, whether public information, .
including financial information, about any such issuer is available and where the
information is available.

The other provisions of proposed Rule 239 and other rules we are proposing relate to
exemptions and eligibility requirements for those .exemptions; therefore, we do not expect that
those other provisions would create any new filing, reporting, recordkeeping, or disclosure
‘requirement for registered or exempt clearing agencies.

C. Paperwork Reduction Act Burden Estimates
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For purposes of the Paperwork Reduction Act, we estimate that tﬁere will be an annual
tncremental increase in the paperwork burden for clearing agencies as issuers of security-based
swaps to comply with our proposed collection of information requirements. The disclosure
provisions of proposed Rule 239 would apply to registered or exempt clearing agencies rf:lying
on the proposed exemption from the registration requirements of the Securities Act of 1933. The
disclosure provisions of the proposed rule would make certain information about security-based
swaps that may be cleared by the registered or exempt clearing agency available to eligible
contract participants and other market participants.

Currently, four clearing agencies are authorized to clear credit default swaps, which
include security-based swaps,” pursuant to temporary conditional exemptions under Exchange
Act Section 36.” The obligation to centrally clear certain security-based swap transactions is a
new requirement under Title VII of the Dodd-Frank Act, and we anticipate that clearing agencies
operating under tefnporary conditional exemptions will register or will be deemed registered as
clearing agencies eligible to clear security-based swaps.” Based on the fact that there are
currently four clearing agencies authorized to clear security-based swaps and that there could
conceivably be a few more in the foreseeable futufe,s' we preliminarily estimate that féur to six

clearing agencies may plan to centrally clear security-based swaps and seek to rely on the

e These clearing agencies are ICE Trust, CME, ICE Clear Europe, and Eurex. The Comruission authorized

five entities to clear credit default swaps. See CDS Clearing Exemption Orders. LIFFE A&M and
LCH.Clearnet Ltd. allowed their order to Japse without seeking renewal.
” 15 U.S.C. 78mm. Of the four clearing agencies granted temporary exemptions from registration, only three
have cleared products that likely are classified as security-based swaps under Title VII of the Dodd-Frank
Act.

8 geePub. L. No. 111-203, § 763(b).
o We do not expect there to be a large number of clearing agencies that clear security-based swaps, based on
the significant level of capital and other financial resources necessary for the formation of a clearing
agency.




proposed exemptions, and therefore, would be subject to the collection of information. For
purposes of the PRA, we estimate six clearing agencies would seek to rely on the proposed
exemptions.

We preliminarily believe that a registered or exempt clearing agency issuing security-
based swaps in its function as a CCP could incur some costs associated with disclosing, or
providing or making available, certain information in accordance with proposed Rule 239, either
in its agreement regarding the security-based swap or on its publicly available website, with
respect to the security-based swap. A clearing agency also could incur costs associa‘ted with
updating the information on its website or in its agreements, if necessary. The purpose of thg
proposed requirement is to inform investors about whether there 1s publicly available information
about the issuer of the referenced security or referenced issuer and we believe that a clearing
agency likely already would be collecting and making public the type of information required by |
the proposed rlile.82 |

We preliminarily estiméte that each registered or exempt clearing agency issuing
security-based swaps in its functioﬁ as a CCP will spend approximately 2 hours each time it
provides or updates the infdrmatién in its agreements relating to security-based swaps or on its

website.® We estimate that each registered or exempt clearing agency will provide or update the

i As noted above, we proposed rules in the Mandator)} Clearing Proposing Release and the SBSR Proposing

Release that would require some of the same information as the requirements proposed here (e.z.,

" information relating to the identity of the security or issuer underlying the security-based swap) Although
the proposed information requirements also may be required to be made public by the registered or exempt
clearing agencies by these other proposed rules, we are calculating the PRA burden for each process
individually without accounting for any reduction due to the anticipated overlap. We have decided to
catculate the burdens in this manner in order to provide a conservative estimate.

& In the Mandatory Clearing Proposing Release, we estimated that four hours would be required by a clearing

agency to post a security-based swap submission on its website to comply with proposed Rule 19b-4{0)(5).
We believe that the information that would be required to rely on the exemptions proposed in this release is
less extensive than the information that would be required in a security-based swap submission. Therefore,
we estimate that the burden to include the information that would be required to rely on the proposed
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information 20 times per year.* Therefore, we preliminarily estimate that the total annual
reporting burden for clearing agencies to provide the information in their agreements relating to
security-based swaps or on their website to comply with proposed Rule 239(c) will be 240 hours
(20 x 2 hours x 6 respondents). We estimate that 75% of the burden of preparation is carnied by
the clearing agency internally and that 25% of the burden is carried by ouiside professionals
retained by the clearing agency at an average cost of $400 per hour. We request comment on all
of the above estimates.

D. Recordkeeping Requirements

There is-no recordkeeping requirement associated with proposed Rule 239.

E. Request for Comment

Pursuant {0 44 U.S.C. § 3506(c)(2), we request comments in order to evaluate:

» whether the proposed collection of information is necessary for the proper
performance of the functions of the agéncy, including whether the information
would have practical utility;

e the accurady of our estimate of the burden of the proposed collection of
information;

o whether there are ways to enhance the quality, utility, and clarity of the

information to be collected; and

exemptions in an agreement or on the clearing agency’s website would be less than the burden to post a
security-based swap submission. :
ks In the Mandatory Clearing Proposing Release, we estimated that each clearing agency will submit 20
security-based swap submissions annually. Thus, we are using that estimate as the basis for our estimate as
to how many times per year a clearing agency would be required to provide the information in reliance on
the proposed exemptions.




e whether there are ways to minimize the burden of the collection of information on
those who are to respond, including through the use of automated collection
techniques or other forms of information technology.

Any member of the public may direct-to us any comments concemning the accuracy of
these burden estimates and any suggestions for reducing these burdens.
The Commission requests comment on all aspects of its burden estimates. In particular,
we request comment on the following:
1. Is the proposed collection of information importaﬁt for eligible contract participants
and other market participants?
2. How many entities would incur colléction of information burdens pursuant to Rule

2397

3. Should the estimates be different depending on whether.a clearing agency chooses to
include .information requiréd to rely on proposed Rule 239 in an agreement relating to

a security-based swap or on its publicly available website?

4. A.re there additional burdens that we have not addressed in our preliminary burden

estifnates? |

Persons wishing to submit comments on the collection of information rgquirements
should direct them to the following persons: (1) Desk Officer for the Securities and Exchange
Commission, Office of Information and Re.gu_latory Affairs, Office of Management and Budget,
Room 3208, New Executive Office Building, Washington, DC 20503; and (2) Elizabeth Murphy,
Secretary, Securities and Exchange Commission, 100 F Street, NE, Washingfon, DC 20549-1090
with refez;'ence to File No. §7-22-1 l.- OMB is required to make a decision concerning the

collection of information between 30 and 60 days after publication, so a comment to OMB 1s
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best assured of having its full effect if OMB receives it within 30 days of publication. The
Commission has submitted the proposed collection of information to OMB for appro»;al.
Requests for the materials submitted to OMB by the Commission with regard to this collection
of information should be in writing, refer to File No. $7-22-11, and be submitted to the
Securities and Exchange Commission, Records Management, Office of Investor Education and
Advocacy, 100 F Street, NE, Washington, DC 20549-0213.

V. Colst-Beneﬁt Analysis

As discussed above, we are proposing rules and amendments; to existing rules to provide
certain exemptions under the Securities Act, the Exchange Act, and the Trust Indenture Act er
security-based swaps issued by a registered or exempt clearing agency in its function as a CCP.
- A, Benefits
The proposed rules are intended to further the goal of central clearing of security-based

swaps by providing exemptions for the issuance of security-based swaps by a registered or
exempt clearing agency in its function as a CCP from certain regulatory provisions that might
otherwise interfere with such clearing activities. Without an exemption; 1) a clearing agency
‘issuing a security-based swap in its function as a CCP would be required to register the securtity-
based swap transaction; 2) the security-based swaps that are or have been issued or cleared by a
registered or exempt clearing agency in its function as a CCP would have to be registered as a
class of securities under the Exchange Act; and 3) the provisions of the Trust Indenture Act
would apply. We believe that requiring compliance with these provisions likely would
unnecessarily impede central clearing of security-based swaps and that the proposed exemptions
are necessary to facilitate the intent of the Dodd-Frank Act with respect to mandatory clearing of

security-based swaps. Absent these proposed exemptions, we believe that registered or exempt
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ciearing agencies would incur additional costs due to compliance with the registration .
requirements of the Securities Act and the Exchange Act solely because of their clearing
functions.®

The proposed exemptions would treat security-based swaps issued or cleared by a
registered or exempt clearing agency in its function as a CCP in the same manner as similar
types of securities, such as security futures products and standardized options.86 The proposed
exemptions are similar to those provided for CDS under our temporary rules.®’ A registered or
exempt clearing agency issuing security-based swaps in its function as a CCP would benefit from
the proposed exemptions because it would not have to file registration statements covering thle
offer and sale of the security-based swaps. Ifa regi.stered or exempt clearing agency 1s not
required to-register the offer and sale of security-based swaps, it would not have to incur the

costs of such registration, including legal and accounting costs. Some of these costs, such as the

costs of obtaining audited financial statements, may still be incurred by the clearing agency as a
result of other regulatory requirements for clearing agencies.

Proposed Exchange Act Rule 12a-10 would provide that the Exchange Act Section 12(a)
does not apply to any security-based swap that is issued by a registered or exempt clearing
agency in reliance on proposed Securities Act quc_239 and tradea ona national securities

exchange. In addition, proposed Exchange Act Rule 12h-1(h) would exempt from Section 12(g)

5 See, e.g., the rules proposed in the Mandatory Clearing Proposing Release and the Clearing Agencies

Proposing Release.

% See, e.g., Securities Act Section 3(a)(14) {15 U.S.C. 77¢(a)(14)}; Securitics Act Rule 238 {17 CFR
230.238]; Exchange Act Section 12(a) [15 U.S.C. 78]]; and Exchange Act Rules 12h-1(d) and ()17 CFR
240.12h-1(d) and (c)].

8 See Temporary CDS Exemptions Release.
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security-based swaps that are issued by a regisiered or exempt clearing agency in reliance on
proposed Securities Act Rule 239, whether or not such security-based swap is traded on a
national securities exchange or a registered or exempt security-based SEF. Thus, the clearing
agency would not incur the costs of registration or the costs associated with Exchange Act

- periodic reporting. The availability of exemptions under the Securities Act, the Exchange Act,
and the Trust Indenture Act would mean that registered or exempt clearing agencies would not
incur the costs associated wit.h registering transactions or classes of securities, such as costs
associated with preparing documents deécribing security-based swaps, preparing indentures, or
arranging for the services of a trustee.

B. Costs

The prqposed rules ekempting offers and sales of security-based swaps that are or will be
issued by, and in a transaétion involving, a registered or exempt clearing agency in its function as
a CCP should facilitate the use by eligible contract participants at minimal cost to the CCP or
eligible contract participants. Because reliance on the prog;osed exemptions will not require any
filing with or submission to us, other than costs incurred.to comply with the information
condition of proposed Rule 239, the costs of being able to rely on such exemptions, we believe,
are minimal.

We recognize that a consequence of the proposed exemptions would be the unavailability
of certain remedies under the Securities Act and the Exchange Act and certain protections under
the Trust Indenture Act. Absent an elxemption, a clearing agency may have to file a registration
statement covering the offer and sale of the security-based swaps, may have to register the class
of eligible security-based swaps that it has'issued or cleared under the Exchange Act, and may

have to satisfy the applicable provisions of the Trust Indenture Act, which would provide
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investors with civil remedies in addition to antifraud remedies. A registration‘statement covering
the offer and sale of security-based swaps may provide certain information about the clearing
agency, security-based swap contract terms, and the identification of the particular reference
securities, issuers, loans underlying the security-based swap. However, it would not necessartly
provide the type of information.necessary to assess the risk of the reference issuer, security,
narrow-based security index, or loan. Further, while a registration statement would provide
information to eligible contract participants, as well as to the market as-a V\}hole, registered
clearing agencies already are required to make their audited financial statements and other
information about themselves publicly available.® While an investor would be able to pursue an
antifraud action in connection with the purchase and sale of security-based swaps under
Exchange Act Section 10(b),* it would not be able to pursue civil remedies under Sections 11 or
12 of the Securities Act.® We could still pursue an antifraud action in the offer and sale of
security-based swaps issued by a clearing agency.”

As previously discussed in the PR)A, proposed Rule _239(0) would require a clearing
agency availing itself of the Securities Act exemption to include in an agreement covering the
security-based swap the clearing agency provides or makes available to its counterparty or
include on a publicly available website maintained by the clearing agency:

A statement identifying any security, issuer, loan, or narrow-based security index

underlying the security-based swap;

8 See Regulation of Clearing Agencies, Release No. 34-16900 and Exchange Act Rule 19b-4(1) and (m).
8 15 US.C. 78j(b). .
*  15US.C. 77k and 774

7 See 15U.S.C. 77q and 15 USC. 78j(b).
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e A statement indicating the securities or loans to be delivered (or class of securities
or loans), or if cash settled, the secunities, loans or narrow-based security index
(or class of securities or loans) whose value will determine the settlement
obligation under the security-based swap; and

e A statement of whether the issuer of any security or loan, each issuer of a security
in a narrow-based security index, or each referenced issuer underlying the
sepurity—based swap is subject to the reporting requirements of Exchange Act
Section 13 or Section 15(d) and, if not subject to such reporting requirements,-
whether public information, including financial i.nformation, about any such
issuer is available and where the information is available.

We preliminarily believe some of the information the clearing agency woul-d make
available would be the same information the clearing agency would be required to provide us
under proposed Rule 19b-4 in connection with the mandatory clearing requirement, and the same
information is collected and analyzed in making its business decision to plan to accept the
security-based swap, or any group, category, type, or class of security-based swaps, for clearing.
A clearing agency may incur costs in providing or making available this information in order to
rely on the proposed exemption. We believe that the information requirements of proposed Rule
739 would be less burdensome to the clearing agency to the extent that it is already required to
provide the information pursuant to Rule 19b-4 if adopted as proposed.

C. Request for Comment

We request that commentators provide views and supporting information regarding the
costs and benefits associated with the proposed rules. We seek estim;ites of these costs and

benefits, as well as any costs and benefits not already identified herein. We also request,
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comment on whether other provisions of the Dodd-Frank Act for which Commission rulemaking
is required are likely to have an effect on the costs and benefits of the proposed rules.

VI.  CONSIDERATION OF BURDEN ON COMPETITION AND PROMOTION OF
"EFFICIENCY, COMPETITION AND CAPITAL FORMATION-

Section 23(a)(2) of the Exchange Act™ requires us, when adopting rules under the
Exchange Act, to consider the impact that any new rule would have on competition.
Section 23(a)(2) prohibits us from adopting any rule that would impose a burden on competi-tion
that is not necessary or appropriate in furtherance of the purposes of the Exchange Act. In
addition, Section 2(b)” of the Securities Act and Section 3(f)* of the Exchange Act require ué,
when engaging in rulemaking where we are required to consider or determine whether an actil_on
is necessary or appropriate in the public interest, to also consider whether the action will promote
efficiency, competition, and capital formation.

The rules we are proposing would exempt offers and sales of security-based swaps that
are or will be issued to eligible contract participants by, and in a transaction involving, a
registered or exeﬁnpt clearing agency in its function as a-CCP froﬁq all provisions of the
Securities Act, other than the Section 17(a) antifraud provision, as well as from the registration
requirements under Section 12 of the Exchange Act and the provisions of the Trust Indenture
Act. Because these exemptions are avaiiablé to any registereci or exempt clearing agency
offering and selling security-based swaps to an eligible contract participant, in its function as a
CCP, we do not believe that the proposed exemptions impose a burden on competition. In

contrast, we believe the proposed exemption would facilitate moving security-based swaps into

= 15 U.S.C. 78w(a}2).
. 15 U.S.C. 77b(b).
M 15 U.S.C. 78(f).
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centralized clearing, furthering the goal of the Dodd-Frank Act to reduce systemic risk while

improving market access to hédging instruments that can contribute to lower costs of raising
capital. In addition, we believe the proposal would promote efficiency by treating security-based
swaps issued by clearing agencies in a manner similar to standardized options and security
futures issued by clearing agencies. Harmonizing the regutatory treatment of these securities
under the Securities Act, Exchange Act, and the Trust Indenture Act should reduce the potential
for regulatory arbitrage between such products.

We also believe that the al)’ility to novate security-based swaps with registered or exempt
clearing agencies functioning as CCPs would improve the transparency of the security—based‘
swap market and provide greater assurance to participants as to the capacity of the counterparty
to perform its obligations under the security-based swap. We preliminarily believe that clearing
agencies providing the information as would be required by proposed Rule 239(c) may promote
competition and transparency among clearing agencies because it will make it easier for clearing
agencies and eligible contract participants to determine what seéurity—based swaps are being
cleared. We preliminarily believe that increased transparency in the security-based swap market
could help to limit market turmoil and thereby facilitate the capital formation process.

We generally request comment on the competitive or anticompetitive effects of the
proposed exemptions on any market participants if adopted as proposed. We also request
comment on what impact the exemptions, if ad;)pted, would have on efficiency and capital
formation. We request that commentators provide analysis and empirical data, if avaiiabie, to
support their views regarding any such effects. We also r-equest comment regarding the
competitive effects of pursuing alternative regulatory approaches that are consistent with the

Dodd-Frank Act. In addition, we request comment on how the other provisions of the Dodd-

47




Frank Act for which Commission rulemaking is required, will interact with and influence the
competitive effects of the proposed exemptions.
VII. CONSIDERATION OF IMPACT ON THE ECONOMY
Under the Small Business Regulatory Enforcement- Fairness Act of 1996,” arule is
considered “major” where, if adopted, it results or is likely to result in: (i) an annual effect on the
-economy of $100 million or more (either in the form of an increase or a decrease); (ii} a major
“increase in costs or prices for consumers or individual industnes; or (iii) significant adverse
effect on competition, investment or innovation. We request comment on the potential impact of
the proposed exemptions on the economy on an annual basis, any potential increase in cosfs or
prices for consumers or individual industries, and any potential effect on competition, investment
or innovation. Commentators are requested to provide empirical data and other factual support
for their view to the extent posstble.
VIII. REGULATORY FLEXIBILITY CERTIFICATION
The Regulatory Flexibility A.ct (“RFA”)* requires the Commission, in promulgating
rules, to consider the impact of those rules on small entities. Section 603(a)” of the
Administrative Procedure Act.”® as amended by the RFA, generally requires the Commission to
undeﬁake a regulatory flexibility analysis of all proposed rules to determine the impact of such

rulemaking on “small entities.” Section 605(b) of the RFA states that this requirement shall not

» Pub. L. No. 104-121, Title 11, 110 Stat. 857 (1996) (codified in various sections of 5 U.S.C., 15 U.S.C. and
as a note 1o 5 U.8.C. 601).

% 5U.8.C. 60} et seq.

7 5U.S.C. 603(a).

i 5U.S.C. 551 et seq.

i Section 601(b) of the RFA permits agencies to formulate their own definitions of “small entities.” The

Commission has adopted definitions for the term “small entity” for the purposes of rulemaking in
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apply to any proposed rule which, if adopted, would not have a significant economic impact on a
substantial number of small entities.'™ |

The exemptions would apply to all registered or exempt clearing agencies that issue or
will issue security-based swaps in its function as a CCP. As noted above, four entities are
currently exempt from registration as a clearing agency under Exchange Act Section 17A to
provide central clearing services for CDS, 2 class of security-based swaps. Based on our
understandmg of the market, we preliminarily believe that between four and six clearing
agencies will clear security-based swaps and would seek to avall themselves of the proposed
exemptions.""

For the purposes of our rulemaking in connection with the RFA, a small entity includes,
when used with reference to a clearing agency, a clearing ageﬁcy that: (i) compared, cleared and
settled less than $500 million in securities transactions during the preceding fiscal year; (i) had
less than $200 million of funds and securities in its custody or control at all times during the
preceding fiscal year (or at any time that it has been in business, if shorter); and (ii1) 1s not
affiliated with any person (other than a natural person) that is not a small business or small
organization.'” Uncier the standards adopted by the Small Business Administration, small
entities in the finance industry include the following: (i) for entities engaged in investment
banking, securities dealing and securities brokerage activities, entities with $6.5 million or less'in

annual receipts; (ii) for entities engaged in trust, fiduciary and custody activities, entities with

accordance with the RFA. These definitions, as relevant to this proposed rulemaking, are set forth in Rule
0-10 [17 CFR 240.0-10].

190 See 5 U.S.C. 605(b).
101

See also Section VIIL. of the Mandatory Clearing Proposing Release.

102 17 CFR 240.0-10(d).
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$6.5 million or less in annual receipts; and (iii) funds, trusts ;md other financial vehicles with
$6.5 million or less in annual receipts.'™
Based on our existing information about the entities lkely to register to clear security-
based swaps, the Commission preliminarily believes that such entities will not be small entities,
but rather part of large business entities that exceed the thresholds defining “small entities” set
out above. 'Additi;Jnally, while other clearing agencies may become eligible to operate as central
counterpartie.s for secﬁrity-based swaps, we preliminarily do not believe that anf such entities
would be “small 'entities” as defined in Exchange Act Rule 0-10.'* Furthermore, we believe it is
unlikely that clearing agencies functioning as CCPs for security-based swaps would have annual
' receip-ts of less than $6.5 million. Accordingly, we believe that any clearing agencies issuing
security-based swaps in their fﬁnction as CCPs in such transactions will exceed the thresholds for
“small entities” set forth in Exchange A&t Rule 0-12. We encourage written comments regarding
this certification.
IX. STATUTORY AUTHORITY AND TEXT OF THE RULES AND AMENDMENTS
The rules and amendments described in this release are being proposed under the
authority set forth in Sections 19 and 2“8 of the Sécurities Act; Sections 3C, 12(h), 23(a) and 36.
of the Exchange Act; and Sectioﬁ 304(d) of the Trust Indenture Act.
List of Subjects in 17 CFR Parts 230, 240 and 260
Reporting and recordkeeping requirements, Secprities‘

TEXT OF THE RULES AND AMENDMENTS

103 13 CFR 121.201, Sector 52.

18 See 17 CFR 240.0-10(d).
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. For the reasons set out in the preamble, the Cémmission is proposing to amend Title 17,
Chapter 11, of the Code of Federal Regulations as follows:
PART 230 - GENERAL RULES AND REGULATIONS, SECURITIES ACT OF 1933
1. The authority citation for Part 230 continues to read, in part, as follows:
Authority: 15 U.S.C. 77b, 77¢, 77d, 771, 77g, 77h, 77, 77, 77s, 772-3, T7sss, T8¢, 78d,
78j, 781, 78m, 78n, 780, 78t, 78w, 7811(d), 78mm, 80a-8, 80a-24, 80a-28, 80a-29, 80a-30, and

80a-37, unless otherwise noted.

* k& K K

2. Section 230.239 is added to read as follows:
§ 230.239 Exemption for offers and sales of ceﬁain security-based swaps.
(a) Provided that the conditions of paragraph (b) of this section ére satisfied and
. except as expressly provided in paragraph (c) of tﬁis section, the Act does not apply to any offer

or sale of a security-based swap that (i) is issued or will be issued by a clearing agency that is

either registered as a clearing agency under Section 17A of the Securities Exchange Act of 1934
(15 U.S.C. 78q-1) or exempt from registration under Section 17A of the Securities Exchange Act
of 1934 pursuant to a rule, reguiatilon; or order of the Commission (“cligible clearing agency™),
and (ii) the Commission has de_termined is required to be cleared or that is permitted to be
cleared pursuant to the eligible clearing agency’s rules.

(b) The exemption provided in paragraph (a) of this section applies only to an offer or
sale of a security-based swap described in paragraph (a) of this section if the following
conditions are satisfied:

(1)  The security-based swap is offered or sold in a transactién involving the eligible

. clearing agency in its function as a central counterparty with réspect to such security-based swap;
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(2) The secunity-based swap 1s sold only to an eligible contract participant (as defined
in Section 1a(18) of the Commodity Exchange Act (7 U.S.C. 1a(12)); and

(3) The eligible ciearing agency posts on its publicly availab_lé v\;cbsitc at a specified
Internet address or includes in its agreement -covering the security-based swap that the eligible
clearing agency provides or makes available té its counterparty the following:

(1) A statement identifying any security, issuer, loan, or narrow-based security index
underlying the security-based swap;

(11} A statement indicating the security or loan to be delivered (or class of securities or
loans), or if cash settled, the security, loan, or narrow-based security index (or class of securities
or loans) whose value is to be used to dgtermine the amount of the settlement obligation under
the seéurity-based swap; and |

(ii1) A statement of whether the issuer of any security or loan, each issuer of a security in
a narrow—llaased security index, or each referenced issuer underlying the security—-based swap 18
subject to the reporting requirements of Sections 13 or 15(d) of the Securities Exchange Act of
1934 (15 U.S.C. 78m and 780) and, if not subject to such reporting requirements, whether public
information, including financtial information, about any such issuer is available.and where tﬁe
information 1s available.

(c) The exemption provided in paragraph (a) of this section does not apply t(; the
provisions of Section 17(a) of the Act (15 U.S.C. 77q(a)).

PART 240 — GENERAL RULES AND REGULATIONS, SECURITIES EXCHANGE
ACT OF 1934

3. The authority citation for Part 240 continues to read, in part, as follows:
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Authority: 15 U.S.C. 77¢, 77d, 77g, 773, 77s, T72-2, 77z-3, T7eee, T7ggg, 77nnn, 77sss,
77t, 78c, 78d, 78e, 78f, 78g, 78i, 78j, 78j-1, 78k, 78k-1, 781, 78m, 78n, 78n-1, 780, 780-4, 78p,
78q, 78s, 78u-5, 78w, 78x, 7811, 78mm, 80a-20, 80a-23, 80a-29, 80a-37, 805—3, 80b-4, 80b-11,
and 7201 et seq., 18 U.S.C. 1350, and 12 U.S.C. 5221(e)(3), unless otherwise noted.

* %k ok k *k

4. Sectic;n 240.122-10 15 added. to read as follows:

§ 240.12a-10 Exemption of security-based swaps from section 12(a) of the Act.

The provisions of Section 12(a) of the Act (15 U.S.C. 781(a)) do not apply to any
security-based swap that:

(a) Isissued or will be issued by a clearing agency regisfered as a clearing agency under
Section 17A of the Act (15 U.S.C. 78g-1) or exempt from registration under Section 17A of the
Act pursuant to a rule, regulation, or order of the Commission, in its function as a central |
counterparty with respeci to the security-based swap;

(b) The Commission has determined is required to be cleared or that is penniﬁed to be
cleared pursuant to the clearing agency’s rules;

(¢} Is sold to an eligible contract participant (as defined in Section 1a{18) of the
Commodity Exchange Act (7 U.8.C. 1a(18)) in reliance on Rule 239 under the Securities Act of
1933 (17 CFR 230.239); and

(d) is traded on a national securities exchange registered pursuant to Section 6(a) of the
Act (15 U.S.C. 78f(a)).

5. Section'240.12h-1 is amended by adding paragraph (h) to read as follows:

§ 240.12h-1 Exemptions from registration under section 12(g) of the Act.

* % % k %
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(h) Any security-based swap that is issued by a clearing agency registered as a clearing
agency under Section 17A of the Act (15 U.S.C. 78¢-1) or exempt from registration under
Section 17A of the Act pursuant to a rule, regulation, or order of the Commission in its function
as a central counterparty that the Commission has detérmined must be cleared or that is
permitted to be cleared pursuant to the clearing agency’s rules, and that was sold to an eligible
contract participant (as defined in Section 1a(18) of the Commodity Exchange Act (7 U.S.C.
1a(18)) in reliance on Rule 239 under the Securities Act of 1933.

PART 260 - GENERAL RULES AND REGULATIONS, TRUST INDENTURE ACT OF
1939 |
6. The authority citation for Part 260 continues to read as follows:
Authority: 15 U.S.C. 77eee, 77ggg, 77nnn, 77sss, 7811(d), 80b-3, 80b-4, and 80b-11.
¥ ok ok E kK

7. Section 260.4d-11 is added to read as follows:

§ 260.4d-11 Exemption for security-based swaps offered and sold in reliance on Rule 239
under the Securities Act of 1933 (17 CFR 230.239).
Any security-based swap offered and sold in reliance on Rule 239 of this chapter (17

CFR § 230.239), whether or not issued under an indenture, is exempt from the Act.

By the Commission.

lizabeth M. Murphy

Secretary

Date: June 9, 2011
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. A h‘anécript of the public roundtable discussion will be published at

http://www.cftc. gov/PressRoom/Events/201 1/index.htm. The roundtable discussion will take
place in the Conference Center at the CFTC’s headquarters, Three Lafayette Centre, 1 155 21st

Street, NW, Washington, DC.

FOR FURTHER INFORMATION CONTACT: The CFTC’s Office of Public Affairs at

(202) 418-5080 or the SEC’s Office of Public Affairs at (202) 551-4120.
SUPPLEMENTARY INFORMATION: The roundtable discussion will take place on
Thursday, June 16, 2011, commencing at 9:00 a.m. and ending at 3:45 p.m. Members of the
public who wish to comment on the topics addressed at the discussion, may do so via:
o Paper submission to David Stawick, Secretary, Commodity Futures Trading Commission,
Three Lafayette Centre, 1155 21st Street, NW, Washington, DC 20581, or Elizabeth M.
. Murphy, Secretary, Securities and Exchange Commission, 100 F Strect, NE, Washington,

DC 20549-1090; or

e Electronic submission via visiting

htto://comments.cftc.govaublicCommentszeleasesWithComments.aspx and submitting

comments through the CFTC’s website; and/or by email to rule-comments@sec.gov (all
emails must reference the file numbers 4-633 and S7-39-10 in the subject field) or

through the comment form available at: hitp://www.sec. gov/rules/other.shtml.




Py

All submissions will be reviewed jointly by the Agencics. All comments must be in English or
be accompanied by an English transiation. Ail sﬁbmissions provided to either Agency in any
electronic form or on paper will be published on the website of the respective Agency, without
review and without removal of personally identifying information, Please submit only

information that you wish to make publicly available.

By the Commodity Futures Trading Commission.

=

David A. Stawick
Secretary

June 9, 2011

By the Securities and Exchange Commission.

m. M

Elizabeth M. Murphy
Secretary

June 9, 2011
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. UNITED STATES OF AMERICA
before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Rel. No. 64637 / June 9, 2011

Admin. Proc. File No. 3-14256

In the Matter of

GLOBAL SENTRY EQUITY TRANSFER, INC.

——

ORDER AMENDING ORDER INSTITUTING PROCEEDINGS

. On February 14, 2011, the Commission issued an Order Instituting Proceedings ("OIP")
in the matter of Global Sentry Equity Transfer, Inc. ("Global Sentry"), a registered transfer agent.
On March 15, 2011, the Division moved to amend the OIP to include additional allegations
related to alleged misconduct by Global Sentry that the Division learned of after the OIP had
been issued. As discussed below, we have determined to grant the motion.

I

In the OIP, the Division alieges that Global Sentry failed to keep certain required records
required to be maintained by registered transfer agents, including cancelled stock certificates and
master securityholder files, and to timely file reports on Form TA-2 for the years ended
December 31, 2008 and December 31, 2009. The Division further alleges in the OIP that Global
Sentry thereby violated Sections 17(a)(1) and 17A(d)(1) of the Securities Exchange Act of 1934
and Rules 17Ad-6, 17Ad-7, 17Ad-10, 17Ad-19, and 17Ac2-2 thereunder.' The OIP orders the
institution of proceedings to determine whether these charges are true and if so, what, if any,
remedial action is appropriate in the public interest, including but not limited to disgorgement
and civil penalties, and whether Global Sentry should be ordered to cease and desist from
committing ot causing violations or future violations of these provisions.

‘ 15 U.S.C. §§ 78q(a)(1), 78q-1(d)(1) and 17 C.F R. §§ 240.17Ad-6, .17Ad-7,

. 17Ad-10, 17Ad-19, 17Ac2-2.
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On February 15, a hearing officer was designated and the hearing in this matter was
scheduled to begin on March 28. On March 2, Division staff requested an adjournment of the
hearing due to the staff's inability to confirm that Global Sentry had been served with the OIP.
On March 8, however, the Office of the Secretary sent the Division a signed, certified mail
receipt showing that Global Sentry had been served with the OIP on March 3 through its
registered corporate agent in Nevada.”

1L

In its motion to amend, the Division makes the following assertions about events
oceurring on February 7-8,2001: On February 7, the Office of Compliance Inspections and
Examinations commenced a cause examination of Global Sentry, based in part on a complaint
posted on the Commission's Tips, Complaints and Referrals System. Also on February 7, OCIE
staff visited Global Sentry's offices in Mississauga, Ontario, Canada. A Global Sentry
representative told the staff to contact an attorney (the "Global Attorney"). The Global Attorney,
when reached by telephone later that day, told the staff that Global Sentry "respectfully decline[d
the] request to come and examine" it Later that day, a Global Sentry receptionist told OCIE
staff that Global Sentry was no longer taking visitors that afternoon, and asked the staff to leave
the premises.

Later on February 7, OCIE staff again contacted the Global Attorney to confirm both that
Global Sentry understood the seriousness of refusing an OCIE examination and that Global
Sentry's refusal was final and definitive. The Global Attorney affirmed that his client would not
permit the examination. On February 8, the Global Attorney sent OCIE a letter that further
confirmed that he had advised his client not to cooperate with the OCIE examination.*

2 The Division states that, on March 10, Division staff sent Global Sentry a letter
offering its investigative file for inspection, pursuant to Rule of Practice 230. As of March 15,
when the Division filed its motion to amend the OIP, Global Sentry had not contacted the
Division to arrange to inspect the file.

} According to the Division, the Globa! Attorney stated that the OCIE examination
would be "improper” in light of anticipated administrative proceedings against Global Sentry.
The Division states that Division staff had informed the Global Attorney of impending
proceedings after the Commission had authorized the instant proceedings, but before the OIP had
been issued. '

4 The Division states that the Global Attorney advised his client not to cooperate on

the basis that the examination represented an improper attempt by Commission staff to engage in
litigation discovery.
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The Division states that on February 17, OCIE referred to the Division its finding that
Global Sentry had violated Section 17(b)(1) of the Exchange Act® by refusing to submit to the

OCIE examination.
111.

Rule of Practice 200(d)(1) provides that the Commission may at any time, upon motion
by a party, amend an OIP to include new matters of fact and law.® The allegations that Global
Sentry refused to permit OCIE to conduct an examination on February 7, 2011 involve new
matters of both fact and law. The Division asserts, however, that the proposed amendment
would "permit the Division to seek the same relief for this new violation that it already seeks for
the existing claims against Global Sentry: a cease-and-desist order; disgorgement, if any; civil
money penalties pursuant to Section 21B of the Exchange Act; and a determination of what, if
any, other remedial action is in the public interest.” If the OIP is not amended to include these
new allegations, the Division may seek to commence a separate administrative proceeding
against Global Equity based on the alleged violation of Exchange Act Section 17(b)(1). It
appears that considering the new allegations together with the allegations in the OIP in a single
proceeding would be more efficient than conducting separate proceedings. Initiating a second
proceeding would require additional Division and hearing officer resources, and perhaps
Commission resources as well.” Amending the OIP would not appear to prejudice Global Sentry,
which has not yet filed an answer and has not filed an opposition to the motion to amend.

Accordingly, IT IS ORDERED that the Order Instituting Proceedings issued in the matter
of Global Sentry Equity Transfer, Inc. on February 14,2011 be, and it hereby is, amended to
include allegations of a violation of Section 17(b)(1) of the Securities Exchange Act of 1934, as
provided in the form attached hereto.

By the Commission.

Elizabeth M. Murphy
Secretary

(ol A
By: Cathy Ahn

Deputy Secretary

J 15 U.S.C. § 78q(b)1).
6 17 CF.R. § 201.200(d)(1).

7 See Rule of Practice 201.103, 17 C.F.R. § 201.103(a) ("The Rules of Practice
shall be construed and administered to secure the just, speedy, and inexpensive determination of
every proceeding."). '




UNITED STATES OF AMERICA
_ Before the
SECURITIES AND FXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. -

ADMINISTRATIVE PROCEEDING
File No. 3-14256

AMENDED ORDER

In the Matter of INSTITUTING
ADMINISTRATIVE AND

GLOBAL SENTRY EQUITY CEASE-AND-DESIST _

TRANSFER, INC,, ' PROCEEDINGS PURSUANT TO
SECTIONS 17A(c)(3) AND 21C

Respondent. OF THE SECURITIES
EXCHANGE ACT OF 1934

I.

The Securities and Exchange Commission (“Commission”) deems it appropriate
and in the public interest that public administrative and cease-and-desist proceedings be,
and hereby are, instituted pursuant to Sections 17A(c)(3) and 21C of the Securities
Exchange Act of 1934 (“Exchange Act”™) against Global Sentry Equity Transfer, Inc.
(“Respondent” or “Global Sentry™).

1L
After an investigation, the Division of Enforcement alleges that:

A. RESPONDENT

-1 .Global Sentry Equity Transfer, Inc. (“Global Sentry”) is a Nevada
corporation with its principal place of business in Ontario, Canada. Global Sentry has
been registered with the Commission as a transfer agent since July 30, 2007, pursuant to
Qection 17A of the Exchange Act. During 2008, Global Sentry was the transfer agent of
record for, among other entities, Infinity Medical Group, Inc. (“Infinity”), Cannon
Exploration Inc. (“Cannon”), and China Jiangsu Golden Horse Steel Bail Inc. (“China
Jiangsu™).




—>—

. B. OTHER RELEVANT PERSON AND ENTITIES

1. Christopher Wheeler, age 43, is a resident of Victor, New York. He is the
owner of OTCStockExchange.com, a stock promotion website. Wheeler does not hold any
securities licenses, and is not associated with any entity that is registered with the
Commission.

2. Infinity was incorporated in Nevada in 1989 as D.V. Holdings, Inc.
Between June 1999 and August 2007, the compainy operated at various times under the
names Iceberg Corporation of America, Royal Alliance Entertainment, Inc., and Infinity.
Infinity purports to be a specialty healthcare company and initially listed its principal
place of business as Ontario, Canada. During the relevant period, Infinity did not have a
class of securities registered under the Exchange Act and did not register any offering of
securities under the Securities Act. During the relevant period, Infinity’s shares were
quoted on the Pink Sheets operated by Pink OTC Markets Inc. (“Pink Sheets”).

3. Cannon was incorporated in Delaware in 1983 as Citisource, Inc.
(“Citisource”). In June 2006, the company changed its name from Citisource to China
Shuangji Cement Corporation, but changed it back to Citisource in October 2007. In
April 2008, the company changed its name to Cannon. Cannon purports to be a mining
and exploration company and listed its principal place of business as Ontario, Canada.
During the relevant périod, Canon did not have a class of securities registered under the
Exchange Act and did not register any offering of securities under the Securities Act.
. During the relevant period, Cannon’s shares were quoted on the Pink Sheets.

4. China Jiangsu was incorporated in Nevada in 1999 as Puppettown.com,
Inc. The company changed its name to Business Translation Services, Inc. in December
2001, to Muller Media, Inc. in February 2002, and to China Jiangsu in October 2007.
Since late 2008, the company has operated as Santana Mining, Inc. During the relevant
period, the company’s principal place of business was China, and it purported to be a
manufacturer and supplier of ball bearings. During the relevant period, China Jiangsu did
not have a class of securities registered under the Exchange Act and did not register any
offering of securities under the Securities Act. During the relevant period, China
Jiangsu’s shares were quoted on the Pink Sheets.

C. GLOBAL SENTRY’S FAILURE TO COMPLY WITH EXCHANGE
ACT PROVISIONS CONCERNING TRANSFER AGENTS

1. In at least 2008, Infinity, Cannon, and China Jiangsu issued a total of
approximately 3.5 million purportedly unrestricted shares to Wheeler. Global Sentry,
acting in its capacity as transfer agent, issued stock certificates in Wheeler’s name, which
Wheeler's brokerage firm credited to Wheeler’s account and from which Wheeler
subsequently sold the shares. Specifically, Global Sentry failed to comply with the
Exchange Act and related rule provisions as follows:

. a. Section 17(a)(1) of the Exchange Act requires, in relevant part, that
“[efvery . .. registered transfer agent . .. shall make and keep for prescribed periods such

2




records, furnish such copies thereof, and make and disseminate such reports as the
Commission, by rule, prescribes as necessary or appropriate in.the public interest, for the
protection of investors, or otherwise in furtherance of the purposes of this [Act}.” Section
17A(d)(1) of the Exchange Act provides, in relevant part, that “[n]o . . . registered
transfer agent shall, directly or indirectly, engage in any activity as . . . {a] transfer agent
in contravention of such rules and regulations [] as the Commission may prescribe as
necessary or appropriate in the public interest, for the protection of investors, or
otherwise in furtherance of the purposes of [the Act]. ... " Pursuant to this authority, the
Commission adopted Rules 17Ad-6, 17Ad-7, 17Ad-10, 17Ad-19 and 17Ac2-2.

b. Exchange Act Sections 17(a)(1) and 17A(d)(1) and Rule 17Ad-6(c)
thereunder require that, “every registered transfer agent which, under the terms of 1ts
agency, maintains securityholder records for an issue shall, with respect to such issue,
retain each cancelled registered bond, debenture, share, warrant or right, other registered
evidence of indebtedness, or other certificate of ownership and all accompanying
documentation, except legal papers returned to the presentor.” Under these provisions,
Global Sentry was required to maintain cancelled stock certificates. Global Sentry
admitted that it is “not in possession of any documentation concerning Wheeler . . ..
Global Sentry failed to maintain cancelled stock certificates relating to the sale of
Infinity, Cannon, and China Jiangsu shares issued to Wheeler as required under Rule
17Ad-6.

bl

c. Exchange Act Sections 17(a)(1) and 17A(d)(1) and Rule 17Ad-7(d)
thereunder require that “the records required under Rule 17Ad-6(c) shall be maintained
for a period of not less than six years . ...” Under this Rule, to the extent that Global
Sentry failed to maintain documents as required under 17Ad-6(c) identitied in paragraph
b. above, Global Sentry was required to maintain cancelled Infinity, Cannon, and China
Jiangsu stock certificates that it issued to Wheeler for not less than six years. Global
Sentry admitted that it is “not in possession of any documentation concerning
Wheeler . .. > Global Sentry failed to maintain cancelled stock certificates relating to
the sale of Infinity, Cannon, and China Jiangsu shares issued to Wheeler as required
under Rule 17Ad-7.

d. Exchange Act Sections 17(a)(1) and 17A(d)(1) and Rule 17Ad-10(a)(1)
thereunder require that “[e]very recordkeeping transfer agent shall promptly and accurately
post to the master securityholder file debits and credits containing minimum and
appropriate certificate detail representing every security transferred, purchased, redeemed
or issued; Provided, however, That if a security transferred or redeemed contains certificate
detail different from that currently posted to the master securityholder file, the credit shall
be posted to the master securityholder file and the debit and related certificate detail shall
be maintained in a subsidiary file until resolved.” Rule 17Ad-1 0(b) requires that “every
recordkeeping transfer agent shall maintain and keep current an accurate master
securityholder file. . . .” Global Sentry admitted that it is “not in possession of any
documentation concerning Wheeler . . ..” Global Sentry failed to maintain accurate
“master securityholder files” as required under Rule 17A4d-10.
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e. Exchange Act Sections 17(a)(1) and 17A(d)(1} and Rule 17Ad-19(b)
thercunder require registered transfer agents “involved in the handling, processing, or storage
of securities certificates [to]establish and implement written procedures for the cancellation,
storage, transportation, destruction, or other disposition of securities certificates.” Rule 17Ad-
19(d) provides that a transfer agent «shall maintain records that demonstrate compliance
with the requirements set forth” under Rule 17Ad-19. Global Sentry admitted that it is “not
in possession of any documentation concerning Wheeler . .. . Global Sentry failed to
maintain records as required under Rule 17Ad-19, in particular the stock certificates
relating to the transfer of Infinity, Cannon, and China Jiangsu shares issued to Wheeler.

f. Exchange Act Section 17(b}(1) requires that registered transfer agents “are
subject at any time, or from time to time, to such reasonable periodic, special, or other
examinations by representatives of the Commission and the appropriate regulatory
agency for such persons as the Commission and the appropriate regulatory agency for
such persons deems necessary or appropriate in the public interest, for the protection of
investors, or otherwise in furtherance of the purposes of this title.” Global Sentry
violated Section 17(b)(1) of the Exchange Act by refusing to allow an on-site
examination of its transfer agent records on February 7, 2011, by the staff of the
Commission’s Office of Compliance Inspections and Examinations.

g. Exchange Act Sections 17(a)(1) and 17A(d)(1) and Exchange Act Rule
17Ac2-2(a) require every transfer agent registered on December 31 to file a report covering
the reporting period on Form TA-2 by March 31 following the end of the reporting period.
Global Sentry has failed to make timely filings for the years ended December 31, 2008, and
December 31, 2009, as required.

D. VIOLATIONS

1. As a result of the conduct described above, Global Sentry willfully
violated Sections 17(a)(1), 17(b)(1), and 17A(d)1) of the Exchange Act and Rules 17Ad-6,
17Ad-7, 17Ad-10, 17Ad-19, and 17Ac2-2 thereunder.

IIL

In view of the allegations made by the Division of Enforcement, the Commission
deems it necessary and appropriate in the public interest that public administrative and
cease-and-desist proceedings be instituted to determine:

A, Whether the allegations set forth in Section II hereof are true and, in

connection therewith, to afford Respondent an opportunity to establish any defenses to such
allegations,

B. What, if any, remedial action is appropriate in the public interest against
Global Sentry pursuant to Section 17A(c)(3) of the Exchange Act including, but not limited
to, disgorgement, if any, and civil penalties pursuant to Section 218 of the Exchange Act,




C. Whether, pursuant to Section 21C of the Exchange Act, Respondent should
be ordered to cease and desist from committing or causing violations of, and any future
violations of, Sections 17(a)(1), 17(b)1}, and 17A(d)(1) of the Exchange Act and Rules
17Ad-6, 17Ad-7, 17Ad-10, 17Ad-19, and 17Ac2-2 thereunder.

IV.

IT 1S ORDERED that a public hearing for the purpose of taking evidence on the
questions set forth in Section 11 hereof shall be convened not earlier than 30 days and not
later than 60 days from service of this Order at a time and place to be fixed, and before an
Administrative Law Judge to be designated by further order as provided by Rule 110 of the
Commission’s Rules of Practice, 17 C.F.R. § 201.110.

IT IS FURTHER ORDERED that Respondent shall file an Answer to the allegations
contained in this Order within twenty (20) days after service of this Order, as provided by
Rule 220 of the Commission’s Rules of Practice, 17 C.FR. §201.220. ‘

If Respondent fails to file the directed answer, or fails to appear at a hearing after
being duly notified, the Respondent may be deemed in default and the proceedings may be
determined against it upon consideration of this Order, the allegations of which may be
- deemed to be true as provided by Rules 155(a), 220(f), 221(f) and 310 of the Commission’s
Rules of Practice, 17 C.F.R. §§ 201.155(a), 201.220(f), 201.221(f) and 201.310.

This Order shall be served forthwith upon Respondent personally or by certified
mail.

IT IS FURTHER ORDERED that the Administrative Law Judge shall issue an
initial decision no later than 300 days from the date of service of this Order, pursuant to
Rule 360(a)(2) of the Commission’s Rules of Practice.

In the absence of an appropriate waiver, no officer or employee of the Commission
engaged in the performance of investigative or prosecuting functions in this or any factually
related proceeding will be permitted to participate or advise in the decision of this matter,
except as witness or counsel in proceedings held pursuant to notice. Since this proceeding 1s
not “rule making” within the meaning of Section 551 of the Administrative Procedure Act, it
is not deemed subject to the provisions of Section 553 delaying the effective date of any
final Commission action.

By the Commission.

Elizabeth M. Murphy
Secretary '
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UNITED STATES OF AMERICA
Before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT‘ OF 1934
Release No. 64646 / June 10, 2011

ADMINISTRATIVE PROCEEDING
File No. 3-14419

ORDER INSTITUTING
ADMINISTRATIVE PROCEEDINGS
PURSUANT TO SECTION 15(b) OF THE
In the Matter of SECURITIES EXCHANGE ACT OF 1934,
MAKING FINDINGS, AND IMPOSING
WILLIAM J. HAMMONS, REMEDIAL SANCTIONS
Respondent.
L.

The Securities and Exchange Commission (“Commission”) deems it appropriate and in the
public interest that public administrative proceedings be, and hereby are, instituted pursuant to

Section 15(b) of the Securities Exchange Act of 1934 (“Exchange Act”) against William J.
Hammons (“Respondent™).

IL

In anticipation of the institution of these proceedings, Respondent has submitted an Offer
of Settlement (the “Offer””) which the Commission has determined to accept. Solely for the
purpose of these proceedings and any other proceedings brought by or on behalf of the
Commission, or to which the Commission is a party and without admitting or denying the findings
herein, except as to the Commission’s jurisdiction over him and the subject matter of these
proceedings, and the findings contained in Section 1I1.2 below, which are admitted, Respondent
consents to the entry of this Order Instituting Administrative Proceedings Pursuant to Section 15(b)
of the Securities Exchange Act of 1934, Making Findings, and Imposing Remedial Sanctions
(“Order™), as set forth below. .
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5



IIL
On the basis of this Order and Respondent’s Offer, the Commission finds that:

1. Hammons, age 66, is a Utah resident. Hammons is not registered as or associated
with a broker or dealer registered with the Commission. However, Hammons acted as an
unregistered broker or dealer. Hammons sold VesCor Capital Corp. and other related entities'
("VesCor") securities to investors and received transaction-based compensation for those sales.

2. On February 24, 2011, Hammons was convicted of three counts of securities fraud
i1 violation of Utah Code Ann §§ 61-1-1 and 61-1-21 and three counts of sales by an unlicensed
agent in violation of Utah Code Ann §§ 61-1-3(3) and 61-1-21 before the Fifth Judicial District
Court, Washington County, Utah in State of Utah v. Hammons (Case No. 091500166).

3. The counts of the indictment for which Hammons was convicted alleged, inter alia,
that Hammons, in connection with the offer or sale of securities to investors, directly or indirectly,
made untrue statements of material facts or omitted to state material facts necessary in order to
make the statements made, in light of the circumstances under which they were made, not
misleading; or engaged in acts, practices, Or COUISes of business which operated or would operate
as a fraud or deceit. The counts also alleged that Hammons, in connection with the offer or sale of
VesCor securities, willfully engaged in the offer or sale of securities without being licensed to sell

securities.

B2

In view of the foregoing, the Commission deems it appropriate and in the public interest to
impose the sanctions agreed to in Respondent Hammons Offer.

Accordingly, it is hereby ORDERED:

Pursuant to Section 15(b)(6) of the Exchange Act, as amended by the Dodd-Frank Wall
Sireet Reform and Consumer Protection Act, PL-111-203, July 21, 2010, 124 Stat. 1376,
Respondent Hammons be, and hereby is barred from association with any broker or dealer,
investment adviser, municipal securities dealer, municipal advisor, transfer agent, or nationally

recognized statistical rating organization.

Respondent be, and hereby is basred from participating in any offering of a penny stock,
including: acting as a promoter, finder, consultant, agent or other person who engages in activities
with a broker, dealer or issuer for purposes of the issuance or trading in any penny stock, or
inducing or attempting to induce the purchase of any penny stock.

Any reapplication for association by the Respondent will be subject to the applicable laws
and regulations governing the reentry process, and reentry may be conditioned upon a number of
factors, including, but not limited to, the satisfaction of any or all of the following: (a) any

2




disgorgement ordered against the Respondent, whether or not the Commission has fully or partially
waived payment of such disgorgement; (b) any arbitration award related to the conduct that served
as the basis for the Commission order; (c) any self-regulatory organization arbitration award toa
customer, whether or not related to the conduct that served as the basis for the Commission order;
and (d) any restitution order by a self-regulatory organization, whether or not related to the conduct
that served as the basis for the Commission order.

By the Commission.

Elizabeth M. Murphy
Secretary

. 5 M. Poterson
Assistant Secretary
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UNITED STATES OF AMERICA
. Before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES ACT OF 1933
Release No. 9223 / June 10, 2011

ADMINISTRATIVE PROCEEDING
File No. 3-14418

In the Matter of

ORDER FIXING TIME AND PLACE
the Registration Statements of OF PUBLIC HEARING AND

INSTITUTING PROCEEDINGS
China Intelligent Lighting and PURSUANT TO SECTION 8(d) OF
Electronics, Inc. THE SECURITIES ACT OF 1933
c/o Corporation Service Company
2711 Centerville Road, Suite 400
Wilmington, DE 19808,

. HO-11603
L

The Commission’s public official files disclose that:

A. On June 16, 2010, China Intelligent Lighting and Electronics, Inc. (“Respondent™)
filed an amended Form S-1 registration statement with the Commission that became effective on
June 17, 2010, concurrently registering up to 3,852,500 shares of common stock for sale to the
public by the Respondent and up to 1,377,955 shares of common stock for resale by selling
sharcholders (the “June Registration Statement”).

B. On December 13, 2010, Respondent filed an amended Form S-1 registration
statement with the Commission that became effective on December 15, 2010, registering up to
1,858,323 shares of common stock for resale by selling shareholders (the “December
Registration Statement”).
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1.

The Division of Enforcement alleges, as set forth in the Statement of Matters of the
Division of Enforcement attached hereto and incorporated herein by reference, that the June and
December Registration Statements each includes an untrue statement of a material fact because
the registration statements purport to contain audited financial statements and the report of an
independent registered public accounting firm thereon when in fact the auditor has withdrawn its
audit report for the reasons described in the Statement of Matters; and that the June and
December Registration Statements each omits to state material facts, including that the
company’s auditor has resigned and withdrawn its audit report and the reasons for the auditor’s
resignation, and that the financial statements included in the registration statements cannot be
relied upon.

11I.

The Commission, having considered the aforesaid, deems it appropriate and in the public
interest that public proceedings pursuant to Section 8(d) of the Securities Act be instituted with
respect to the June and December Registration Statements to determine whether the allegations
of the Division of Enforcement, as set forth in the Statement of Matters attached hereto and
incorporated herein by reference, are true; to afford the Respondent with an opportunity to
establish any defenses to these allegations; and to determine whether a stop order should issue
suspending the effectiveness of the June and December Registration Statements referred to
herein.

Accordingly, IT IS ORDERED that public proceedings be and hereby are instituted under
Section 8(d) of the Securities Act, such hearing to be commenced at 9:30 a.m. on June 24, 2011,
at the Commission's offices at 100 F Street N.E., Washington, DC 20549, and to continue
thereafter at such time and place as the hearing officer may determine.

IT IS FURTHER ORDERED that these proceedings shall be presided over by an
Administrative Law Judge to be designated by further order, who is authorized to perform all the
duties of an Administrative Law Judge as set forth in the Commission's Rules of Practice or as
otherwise provided by law.

IT IS FURTHER ORDERED that the Respondent shall file an Answer to the allegations
contained in this Order within ten (10) days after service of this Order, pursuant to Rule 220 of
the Commission’s Rules of Practice, 17 C.F.R. § 201.220. If the Respondent fails to file the
directed answer, or fails to appear at a hearing after being duly notified, the Respondent may be
deemed in default and the proceedings may be determined against the Respondent upon
consideration of this Order, the allegations of which may be deemed to be true as provided by
Rules 155(a), 220(f), 221(f) and 310 of the Commission’s Rules of Practice, 17 C.F.R. §§
201.155(a), 201.220(f), 22 1{(f) and 201.310. This Order shall be served forthwith upon the
Respondent personally.




report and the reasons for the auditot’s resignation, and that the financial statements included in
the registration statement cannot be relied upon.

IIL

The Commission, having considered the aforesaid, deems it appropriate and in the public
interest that public proceedings pursuant to Section 8(d) of the Securities Act be instituted with
respect to the Registration Statement to determine whether the allegations of the Division of
Enforcement, as set forth in the Statement of Matters attached hereto and incorporated herein by
reference, are true; to afford the Respondent with an opportunity to establish any defenses to
these allegations; and to determine whether a stop order should issue suspending the
effectiveness of the R