R el

OPEN MEETING OF. THE SECURITIES AND EXCHANGE COMMISSION
Wednesday July 15, 2009 — 10:03 a.m.

COMMISSIONERS PRESENT:
Mary L. Schapiro, Chairman
Kathleen L. Casey . :
Elisse Walter ’
Luis A. Aguilar
Troy A. Paredes

: Mr. Brlgaghano Co- Actmg Director, Ms ‘Sanow, Ms. Hames and Mr. Shlllman
of the Division of Trading and Markets; Ms. Kayhan of the Office of Economic- -

- Analysis; and Ms.-Mitchell, Deputy General Counsel and Ms. MltI‘lle of the Office of |

'.Gcneral Counsel were present

o o Followmg discussion, thie Commission approved (5- 0) the issuance of a rclease
proposing amendments to Rule 15¢2-12 under the Securities Exchange Act of 1934 and
interpretive guldance mtended to remind underwriters of municipal securities of their
obllgatlons under Rule 15¢2-12. ' :

(See Release 34-60332, dated July 17, 2009)

.

The meeting was adjourned at 10:38 a.m.

Jill M. Peterson
Assistant Secretary

'-,. By Lmda Cullen
“Program Information Speclallst
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For further mformatlon, please contact Rahman Harnson at (202) 551 -5664, Steven
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| Open Meetli'ng. A genda

Wednesday, July 15, 2009 -

Mun1c1pal Secu.rltles Dlsclosure '

DiVlSlon of Tradmg and Markets

: ';XCHANGE comwssnow
WASHINGTON DC 20549

Martha M Hames, Nancy I Sanow, Dav1d Mlchehl Mary N. Snnpkms '
Rahman Haxnson L

The Comnnssmn will- cons1der whether to propose amendments to Rule 15c2 .12 under
the Securitics Exchange Act 6f 1934 and interprétive guldance intended to remind
underwnters of mum01pa1 securmes of their obhgatlons under Rule 1502 12.
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UNITED STATES |
SECURITIES AND EXCHANGE COMMISSION ’
WASHINGTON, D.C. 20549 .

OFFICE OF
THE SECRETARY )
Open Meeting Agenda
Wednesday, June 24, 2009
Item: Money Market Fund Reform
Office: Division of Investment Management
) Staff: Robert E. Plaze, C. Hunter. Jones, Penclope Saltzman, Diane C'."Blizzard, ) |

Sarah ten Siethoff, Thu B. Ta, Adam Glazer, Daniele Marchesani:

*x ¥ ¥

The Commission will consider whether to propose amendments to rule 2a-7 and other
rules under the Investment Company Act of 1940 governing the operatlon of money
market funds. '

For further information, pleasé contact Sarah ten Siethoff [(202) 551-6729].
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OPEN MEETING OF THE SECURITIES AND EXCHANGE COMMISSION

Wednesday, June 24, 2009 — 10:04 a.m.

COMMISSIONERS PRESENT:

. Mary L. Schapiro, Chairman
Kathleen L. Casey

Elisse Walter

Luis A. Aguilar

Troy A. Paredes

Mr. Donohue, Director, Mr. Plaze, Mr. Jones, Ms. Saltzman and Ms. ten Siethoff,
of the Division of Investment Management; Mr. Overdahl, Chief Economist, Mr. Dale
and Mr. Johnson, of the Office Economic Analysis; and Mr. Becker, General Counsel,
Ms. Mitchell, Deputy General Counsel, Mr. Singdahlsen, Associate General Counsel, and
Ms. Price, of the Office of General Counsel, were present.

Following discussion, the Commission approved (5-0) the issuance of a release
proposing amendments to rule 2a-7 and other rules under the Investment Company Act of
1940 governing the operation of money market funds. [Rules 2a-7, 17a-9, 30b1-5, 22e-3,
30bi-6, Form N-MFP under the Act].

(See Release 1C-28807, dated June 30, 2009.)

“The meeting was adjourned at 11:48 a.m.

Jill M. Peterson
Assistant Secretary

By: Linda Cullen
Program Information Specialist
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UNITED STATES OF AMERICA
BEFORE THE
SECURITIES AND EXCHANGE COMMISSION
July 10 2009
In the Matter of - . " : g . ' : h
. - _ ORDER DECLARING THE APPLICATION
SPECTRUM BRANDS, INC. FOR QUALIFICATION OF THE TRUST
Six Concourse Parkway, Suite 3300 ' INDENTURE EFFECTIVE PURSUANT TO _
Atlanta, Georgia 30328 , SECTION 307(c) OF THE TRUST INDENTURE
: . ACT OF 1939, AS AMENDED
- File'No. 022-28890 : .

Spectrum Brands, Inc. filed with the Commission an application on Form T-3
and a Form T-1 for the qualification of the indenture identified in those documents, pursuant
to Section 307(a) of the Trust Indenture Act of 1939, and the rules thereunder, and has
requested acceleration of the effective date of the qualification of the indenture, pursuant to
Section 307(c) of the Act

It is ORDERED that the application shall become effectwe and the indenture qualified
at 12 noon on July 10, 2009.

Attention is directed to the 'provisions of Section 324 of the Trust Indenture Act of 1939,
as amended, which make unlawful certain representations with respect to the effect of
. qualification under the Act.

For the Commission, by the DlVlSlOIl of Corporation Finance, pursuant to delegated

authority. ?% %

Ehzabeth M. Murphy
Secretary
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NASDAQ OMX”
' N | JOAN C. CONLEY |
¢ - SENIOR VICE PRESIDENT
o S ,P %@ \ig‘g AND CORPORATE SECRETARY

% 9600 BLACKWELL ROAD,

@%ﬁ“@ %%‘%%Q@“w Rfcmu.e, e

June 26, 2009

N - RECEIVED
Ms. Elizabeth Murphy PUB| |c QEFEQEWCE coPYl Jun 29 2008

Secretary 4
US Securities and Exchange Commission OFFICE F THE SECRETARY

100 F Street NE
Washington, DC 20549

Re: Second Temporary Conditional Exemption' for International Securities
Exchange’s Direct Edge Facility - SEC Release No. 34-60152

Dear Ms. Murphy:

The Nasdaq Stock Market LLC (“Nasdaq”) writes to express its concemns
regarding the Commission’s recent granting of a second temporary conditional exemption
from Section 19 of the Exchange Act to the Direct Edge ECN facility of the Intemational
Securities Exchange (“ISE”). The granting of this second exemption to the ISE is
fundamentally inconsistent with the obligations of facilities of registered national securities’
exchanges, materially degrades public transparency concerning the operation of Direct
Edge, and results in a significant and unfair competitive advantage for that facility. As such,
for the reasons set forth below, Nasdaq respectfully requests that the Commission take
immediate action to modify or terminate the second exemption, and require that the ISE
submit for notice and public comment, as required under Section 19, detailed rules
describing the functionality and operations of its Direct Edge facility in the same manner as
such rules are currently’ pubhshed and approved for the trading systems and facilities of all
other exchanges.

As noted in the Commission’s instant approval of a second: 180-day exemption
petiod from Section 19, the ISE obtained its first 180-day Section 19 exemption for Direct
Edge from the Commission in December 2008." Having obtained a similar initial 180-day
Section 19 exemption in connection with its purchase of the BRUT ECN several years ago,
Nasdaq took no issue with the Commission’s original granting of an exemption believing
that it drew an appropriate balance between the mandates of Section 19, and the need to
give new purchasers of quoting and trading systems adequate time to fully understand and
submit accurate rules describing system functionality to the. Commission for public
comment and, ultimately, Commission approval. That is not case with the Commission’s

1 See Securities Exchange Act Release No 59135 (December 22, 2008), 73 FR 79954 (December 30, 2008)
{order approvmg File No. SR-ISE-2008-85).

~




Elizabeth Murphy
June 24, 2009
Page 2

granting of a second 180-day exemption. Extension of the Section 19 exemption, resulting
in a total exemption period well in excess of any previously granted by the Commission to
an Exchange facility, provides Direct Edge with a material and ongoing competitive
advantage by relieving Direct Edge from the operational and resource burdens that
accompany full compliance with Section 19.> Equally important, the continued lack of
statutorily-mandated transparency regarding how Direct Edge operates, particularly in
these economic times, harms the public interest.

The sole basis for the extension of the exemption appears to be, in Nasdaq’s view,
an inappropriate conflation by the Commission of Direct Edge’s Section 19 obligations
with Direct Edge’s seeking registration as a national securities exchange. The process
result is that Direct Edge will not be required to obtain formal Commission approval of its
existing trading system rules through the normal Section 19 procedures applicable to all
other exchange facilities but, instead, through its ultimate registration as a national
securities exchange — an unpredictable journey that, based on Nasdaq’s prior experience,
can take an unexpectedly long time to complete. The practical result is that the vast bulk of
Direct Edge’s system functions and related rules and procedures will remain shielded from
public knowledge and scrutiny until an undetermined point in the future.

In comparison, Nasdag notes that during the pendency of its own exchange
registration process it filed and obtained Commission approval for rule sets governing the
operation of both its BRUT and INET trading facilities, with the BRUT rule set being
approved within the 180-day time period of its single conditional exemption, and the INET
rule set being filed and approved in advance of the closing of the INET transaction. This
record clearly indicates a past SEC view that the requirements of having an SEC-approved
rulebook for an existing exchange facility as required under Section 19, and attempts to
become a registered exchange, were separate and distinct processes with one not being
considered a substitute for the other. The Commission should continue that commonsense
approach and require full and ongoing compliance with Section 19 by Direct Edge while it

_continues separately to seek registration as a national securities exchange.

This is particularly true given the highly competitive nature of today’s equity
trading environment. It is simply not consistent with fair competition and equal regulation
that all other exchange markets and facilities are fully subject to the delays and vagaries of
the SEC rule-filing process, while Direct Edge is not. More mmportantly, public notice and
approval of a full set of Direct Edge trading system rules will provide, in conjunction with

? It should also be noted that this advantage is in no way mitigated by the Jimited condition of the exemption that
the ISE file changes to the Direct Edge system and fees. Without a full set of system rules to put such filings into
proper context, this requirement fails to provide any adequate basis upon which to provide meaningful
comments in response to such filings. :




Elizabeth Murphy
June 24, 2009
Page 3

the already public rulebooks of all other markets, important transparency and uniform
guidance as to exactly what type of trading functionality is currently permitted or
prohibited by the Commission. For example, to the extent that the Commission is currently
allowing the Direct Edge exchange facility to provide certain types of trade processing,
other exchange markets that may wish to offer similar functionality may be unfairly delayed
or prevented from doing so because they are not aware, because of the lack of a public
SEC-approved rulebook, that Direct Edge is, in fact, already providing such functionality.
This asymmetrical information advantage benefits solely Direct Edge as the only exchange
facility that does not currently post its system rules. While the Commussion in its exemption
extension order indicates it is reviewing Direct Edge’s functionality as part of the exchange
registration process, other exchange markets or facilities should have the opportunity to
offer similar functionality, if they so desire, while that process continues. As noted in the
approval order for the second exemption period, Direct Edge has filed with the
Commission two Form 1s seeking exchange status for its EDGX and EDGA systems. Part
of those submissions must have included detailed rule sets goveming the current operation
of those Direct Edge trading systems that could readily be posted on the ISE website and
serve as the basis for a filing under Section 19.

Given the above, Nasdaq requests that the Commission modify or terminate ISE’s
current Section 19 exemption and direct that the ISE immediately post its Direct Edge
facility system rules on its website and submit those rule sets to the Commission for notice
and public comment as required under the Exchange Act. Further, to the extent that the
Commission allows the ISE’s Direct Edge facility to continue to operate, Nasdaq requests
that all other exchange markets or facilities be allowed to adopt, on an immediately
effective basis, any process or functionality currently being used by Direct Edge. By doing
so, the Commission will fulfill its statutory obligations to ensure the fair and equal
regulation of exchange markets.

Sincerely,

Jo niey

cc:  Mary L. Schapiro, Chairman, U.S. Securities and Exchange Commission
Luis A. Aguilar, Commissioner, U.S. Securities and Exchange Commission
Kathleen L. Casey, Commissioner, U.S. Securities and Exchange Commission
Troy A. Paredes, Commissioner, U.S. Securities and Exchange Commission




Elizabeth Murphy
June 24, 2009
Page 4

Elisse B. Walter, Commissioner, U.S. Securities and Exchange Commission
James Brigagliano, Co-Acting Director, Division of Trading and Markets
David Shillman, Associate Director, Division of Trading and Markets
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UNITED STATES OF AMERICA
BEFORE THE ‘
SECURITIES AND EXCHANGE COMMISSION

June 30, 2009

In the Matter of . .
ORDER DECLARING THE APPLICATION

Vector Group Ltd. _ : FOR QUALIFICATION OF THE TRUST
100 S.E. Second Street, 32" Floor INDENTURE EFFECTIVE PURSUANT TO
Miami, Florida 33131 SECTION 307(c) OF THE TRUST INDENTURE

ACT OF 1939, AS AMENDED

File No. 22-28898

Vector Group Ltd. filed with'the Commission an application on Form T-3 and a Form T-1
for the qualification of the indenture identified in those documents, pursuant to Section 307(a) of the
Trust Indenture Act of 1939, and the rules thereunder, and has requested acceleration of the
effective date of the qualification of the indenture, pursuant to Section 307(c) of the Act.

" It is ORDERED that the application shall become effective and the indenture qualified at
9:00 AM on June 30, 2009.

Attention is directed to the provisions of Section 324 of the Trust Indenture Act of 1939, as
amended, which make unlawful certain representations with respect to the effect of qualification
under the Act.

For the Commission, by the Division of Corporation Finance, pursuant to delegated

authority. -
Elizabeth Murphy
Secretary
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Public Reference Copy

. . BEFORE THE
SECURITIES AND EXCHANGE COMMISSION

INVESTMENT COMPANY ACT OF 1940
Release No. 28770 / June 23, 2009

In the Matter of

THE MANAGERS FUNDS :
MANAGERS AMG FUNDS : ,

MANAGERS TRUST 1 PHRI IC REFERFHCE COPY
MANAGERS TRUST II | - -

MANAGERS INVESTMENT GROUP LLC :

800 Connecticut Avenue '
Norwaik, Connecticut 06854-2325

(812-13551)

ORDER UNDER SECTION 6(c) OF THE INVESTMENT COMPANY ACT OF 1940
GRANTING AN EXEMPTION FROM SECTIONS 18(f) AND 21(b) OF THE ACT; UNDER
SECTION 12(d)(1)(J) OF THE ACT GRANTING AN EXEMPTION FROM SECTION
12(d)(1) OF THE ACT; UNDER SECTIONS 6(c) AND 17(b) OF THE ACT GRANTING AN
EXEMPTION FROM SECTIONS 17(a)(1), 17(a)(2), AND 17(a)(3) OF THE ACT; AND
UNDER SECTION 17(d) OF THE ACT AND RULE 17d-1 UNDER THE ACT TO PERMIT
CERTAIN JOINT ARRANGEMENTS

The Managers Funds, Managers AMG Funds, Managers Trust I, Managers Trust I, and
Managers Investment Group LLC filed an application on July 24, 2008, and amendments to the
application on January 22, 2009, May 11, 2009, and May 27, 2009. Applicants requested an
order under section 6(c) of the Investment Company Act of 1940 (the “Act”) for an exemption
from sections 18(f) and 21(b) of the Act, under section 12(d)(1)(J) of the Act for an exemption
from section 12(d)(1) of the Act, under sections 6(c) and 17(b) of the Act for an exemption from
sections 17(a)(1), 17(a}(2), and 17(a)(3) of the Act, and under section 17(d) of the Act and rule
17d-1 under the Act to permit certain joint arrangements. The order permits certain registered
open-end management investment companies to participate in a joint lending and borrowing
facility.

On May 28, 2009, a notice of the filing of the application was issued (Investment Company Act
Release No. 28748). The notice gave interested persons an opportunity to request a hearing and




stated that an order disposing of the appliéation would be issued unless a hearing was ordered.
No request for a hearing has been filed, and the Commission has not ordered a hearing.

The matter has been considered and it js found, on the basis of the information set forth in the
application, as amended, that granting the requested exemption is consistent with and appropnate
in the public interest, and consistent with the protection of investors and the purposes fairly
intended by the policy and provisions of the Act.

It is also found that the terms of the proposed transactions, including the consideration to be paid
or received, are reasonable and fair and do not involve oveireaching on the part of any person
concerned, and that the proposed transactions are consistent with the policy of each registered
investment company concerned and the general purposes of the Act.

It is further found that the participation of each registered investment company in the proposed
credit facility is consistent with the provisions, policies; and purposes of the Act, and not on a
basis different from or less advantageous than that of other participants.

Accordingly, in the matter of The Managers Funds, et al., (File No. 812-13551),

IT 1S ORDERED, under section 6(c) of the Act, that the requested exemptions from sections
18(f) and 21(b) of the Act are granted, effective immediately, subject to the conditions in the
application, as amended.

IT IS FURTHER ORDERED, under section 12(d)(1)(J) of the Act, that the requested exemption
from section 12(d)(1) of the Act is granted, effective immediately, subject to the conditions in
the application, as amended. '

IT IS FURTHER ORDERED, under sections 6(c) and 17(b) of the Act, that the requested
exemptions from sections 17(a)(1), 17(a)(2), and 17(a)(3) of the Act are granted, effective
immediately, subject to the conditions in the application, as amended.

IT IS FURTHER ORDERED, under section 17(d)'6f the Act and rule 17d-1 under the Act, that
the proposed transactions are approved, effective immediately, subject to the conditions in the
application, as amended. '

For the Commission, by the Division of Investment Management, under delegated authority.

‘& FlorenceE. Harmon
"~ Deputy Secretary
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BEFORE THE
SECURITIES AND EXCHANGE COMMISSION

INVESTMENT COMPANY ACT OF 1940
Re‘iias% No. 28801 / Jurie 25, 2009

In thE Matter of

SEPARATE ACCOUNT VA-2NLNY OF TRANSAMERICA FINANCIAL
LIFE INSURANCE COMPANY

100 Manhattanville Road

Purchase, NY 10577

(811-07370) ' : '

. ORDER UNDER SECTION 8(f) OF THE INVESTMENT COMPANY ACT OF 1940

DECLARING THAT APPLICANT HAS CEASED TO BE AN INVESTMENT COMPANY

Separate Account VA-2NLNY of Transamerica Financial Life Insurance Company
(“Applicant”) filed an application on March 11, 2009, requesting an order under section S(t) of
the Investment Company Act of 1940 (“Act™) declarmg that it has ceased to be an investment
company as defined by the Act. '

On May 29, 2009, a notice of filing of the application was issued (Investment Company Act
Release No. 28751). The notice gave interested persons an opportunity to request a hearing and
stated that an order disposing of the application would be issued unless a hearing was ordered.
No request for a hearing has been filed, and the Commission has not ordéred 4 hearing,

The matter has been considered and it is found, on the basis of the information set forth in the
application, that applicant has ceased to be an investment company. Accordingly, -

IT IS ORDERED, under section 8(f) of the Act, that apphcant s reglstratlon under the Act shall
forthwith cease to be in effect.

For the Commis'sion, by the Division of Investment Management, under delegated authority.

Florence E. Harmion
Deputy Secretary
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UNITED STATES OF AMERICA
BEFORE THE , _
SECURITIES AND EXCHANGE COMMISSION

INVESTMENT COMPANY ACT OF 1940
Release No. 28802 / June 25, 2009

In tflé M;'itter of -

SEPARATE ACCOUNT VA-2NL OF TRANSAMERICA OCCIDENTAL
LIFE INSURANCE COMPANY

4333 Edgewood Road NE

Cedar Rapids, 1A 52499-0001

(811-07232) PUBUC QEFEQENQE COPY

ORDER UNDER SECTION 8(f) OF THE INVESTMENT COMPANY ACT OF 1940
DECLARING THAT APPLICANT HAS CEASED TO BE AN INVESTMENT COMPANY

Separate Account VA-2NL of Transamerica Occidéntal Life Insurance Company (“Applicant”)
filed an application on March 11, 2009, requesting an order under section 8(f) of the Investment
Company Act of 1940 (“Act™) declaring that it has ceased to be an investmient company as
defined by the Act.

On May 29, 2009, a notice of filing of the application was issued (Investment Company Act
Release No. 28751). The notice gave irterésted persons an opportunity to request a heating and
stated that an order disposing of the application would be issued unless a hearing was ordered.
No request for a hearing has been filed, and the Commission has not ordered a heating.

The matter has been considered and it is found, on the basis of the iriformation set forth in the
application, that dpplicant has ceased to be an investment coinpany. Accordingly,

IT IS'ORDERED, under section 8(f) of the Act, that applicant's registration under the Act shall .
forthwith cease to be in effect.

For the Commission, by the Division of Investmént Managemeént, under delegated authority.

Florence E. Harmon
Deputy Secretary
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UNITED STATES OF AMERICA

g | - BEFORE THE

SECURITIES AND EXCHANGE COMMISSION

INVESTMENT COMPANY ACT OF 1940
Re]ease No 28800 { June 24, 2009

In the Matter of ...

Genworth Llfe & Annmty VA Separate Account 3
- 6610 West Broad Street

Richmond, Virginia 23230

(811-21970)

RN

ORDER UNDER SECTION 8(f) OF THE INVESTMENT COMPANY ACT OF 1940
DECLAR]NG THAT APPEICANT HAS CEASED TO BE AN INVESTMENT '
COMPANY

Genworth Life.& Annuity. V‘A?Séparate Account 3 (“Applicant”), a unit investment trist
registered under the Investment Company. Act of 1940 (“1940 Act”) filed.an application

~.on December 30,2008 and an amended and restated appl1cat10n on February 20, 2009

and May 27, 2009, ‘under section 8(f) of the 1940 Act, requestmg anh‘order declarmg that
it has ceased to be an mvestment company as defined by the 1940 Act. -

On May 29 2009, a notice of ﬁlmg of the application was issuéd (Investment Company
Act Release No: IC- -28751). The notice gave interested | persons an opportunity to request

a hearing and stated that an ‘order disposing of the application would be issued unless a
hearing was ordered. No request for.a hearing has been filed, and the Commission has

not ordered a hearing.
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The matter has been considered and it is found, on the basis of the information set forth in
the application, that applicant has ceased to be an investment company. Accordingly,

IT IS ORDERED, pursuant to section 8(f) of the 1940 Act, that the registration of
Genworth Life & Annuity VA Separate Account 3 (811-21970) under the 1940 Act shall
immediately cease to be in effect. ‘

For the Commission, by the Division of Investment Management, under delegated
authority.

Florence E. Harmon
Deputy Secretary
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[Investment Company Act Release No. 28769, File No. 812-13633]

SECURITIES AND EXCHANGE COMMISSION

Embarcadero Funds, Inc., et al.; Notice of Application

June 25, 2009

Agency: Securities Aand Exéhange Commission (“Commission”).

Action: Noticé of an application under section 6(c) of the Investment Company Act of 1940
(“Act” or “1940 Act”) for an exerﬁption from section 15(a) of the Act and rule 18f-2 under the_ Act,

as well as from certain disclosure requirements.

Summary of Application: Applicants request an order that would permit them to enter into and

materially amend subadvisory agreements without shareholder approval and would grant relief
from certain disclosure requirements.

Applicants: Embarcadero Funds, Inc. (the “Company”) and Van Wagoner Capital Management,

" Inc. (the “Adviser”).

Filing Dates: The application was filed on February 18, 2009, and amended on June 15, 2009.

Hearing or Notification of Hearing: An order granting the application will be issued unless the

Commission orders a hearing. Interested persons may request a hearing by writing to the
Commission's Secretary and serving applicants with a copy of the request, personally or by mail.
Hearing requests should be reccived by the Commission by 5:30 p-m. on July 17, 2009 and should
be accompanied by proof of service on applicants, in the form of an affidavit or, for lawyers, a
certificate of service. Hearing requests should state the nature of the writer's interest, the reason for
the request, .and the issues contested. Persons who wish to be notified of a hearing may request

notification by writing to the Commission's Secretary.

PUBLIC REFEREHCE COPY



Addresses: Secretary, U.S. Securities and Exchange Comuission, 100 F Street, NE, Washington,
DC 20549—1090. Applicants, Three Embarcadero Center, Suite 1100, San Francisco, CA 94111.

For Further Information Contact: Barbara T. Heussler, Senior Attomey, at (202) 551-6990, or

Jennifer L. Sawin, Branch Chief, at (202) 551:6821 (_Division'of Investment Management, Off_icc_:

of Investment Company Regulation).

Supplementary Information: The following is a summary of the épp]ication. The complete
application hay be obtained via the Commission’s Web site by searching for the file number or an

applicant using the Company name box, at http://www.sec.gov/search/search.htm or by calling

(202)-551-8090.

Applicants’ Representations:

1. The Co'mpany, a Maryland corporation organized as a series investment company,
isfrcg_‘istered under the Act as an open-end management investment company and cg-_lrrently
CCE[;ISES(S of five series: The A.ll-CaplGrowth Fund, Smali-Cap Growth Fund, Altjgméﬁ{re‘
Strategies Funci, Absolute Retum Fund and Marké:t Neutral fFunci (each a “Fund” and
collectively, the “Funds™).l Each series has separate investment objectives, policies and
restrictions. The Adviser, 2 Delaware corporation, is an investment adviser registered under the
Investment Advisers Act of 1940, as amended (“Advisers Act”). The Adviser serves as

investment adviser to all five series of the Company under investment advisory agreements with .

1! Applicants also request relief with respect to existing and future series of the Company and any other existing or
future registercd open-end management investment company or series thereof that: (i) is advised by the Adviser or any -
person controlling, controtled by, or under common contro! with the Adviser or its successors; (ii) uses the
management structure described in this application; and (iii} complies with the terms and conditions of this application
(together with the Funds that use Subadviscrs, as defined below, the “Subadvised Funds”). For purposes of the
requested order, “successor” is limited to an entity or entities that result from a reorganization into another jurisdiction
or a change in the type of business organization. The only existing registered open-end management investment
company that currently intends to rely on the requested order is named as an applicant. If the name of any Subadvised
Fund contains the name of a Subadviser, the name of the Adviser or the name of the entity controlling, controlled by, or
under commaon control with the Adviser that serves as the primary adviser to the Subadvised Fund will precede the
name of the Subadviser. |



‘.Ilhe Company (“Advisory Agrecmcnts;’). The Advisory Agreements have been approved by the
shareholders of each Fund and by the board of .diréctors of the Cbmpany (“Board”), including a
majority of those directors who are not “interested persons™ of the Company or the Adviser as.
defined in section»i(a)(] 9) of the Act (“Independent ]-)irect;c)rs”).

2. Under the terms of the Advisory Agreements, thé Ad\-fi.ser shall, subject to and in
accordance with the investment objective and policies of a Fund and any directions which the
Board may issue to the Adviser, have overall responsibility for the general management and:
investment of the assets and securities poﬁfolio; of the Fund. For the investment management
services it provides to each Fund, the Adviser receives from that Fund the fee specified in the
Advisory Agreements, payable monthly at an annual rate based the average daily net assets of
the Fuﬁd. -The Advisory Agreements permit the Adviser, to delegate certain asset management
responsibilities to one or more subadvisers (“Subadvisers”). Tl;e Advis_er has eﬁtered or intends
to Lé'rl"cei*l in,tQ,iiiQéétmenﬁ:subadvis@q agreements (“SuBadvisory Agreements”) with various
Subadvisefs to provide investment ad}'riso'ry services té four of the Funds.2 Each Subadviser is,
and any future Subadviser will be, registered as an investment adviser under the Advisers Act.
The Adviser mox_u'tors and evaluates the Subadvisers and recommends to the Boa.rd their hiring,
retention or terminat_ion. Subad\‘fisers recommended to the Board by the Adviser are selected and
af)proved by the Board, including a majority of the Independent Directors. Subadvisers ’ha_ve
discrétiona_r_y :.mt}.wn'tj to invest the assets or a portion of the assets of a p‘ani'cular Fund. The
| A‘dvis_er will compensate each Subadviser out of the;fccs paid to the Adviser under the Advisory

Agreements.

2 'I'he Adviser may enter into Subadvxsory Agreemcnts in the futurc to provide investment adwsory services to thc fifth
fund, the Alternative Strategies Fund.




3. Appliéanls request an order to permit the. Adviser, subject to Board approval, to
select certain Subadvisers and materially amend an existing Subadvisory Agreement without
obtaining shareholder approval. The requesteci relief will not extend to any Subadviser who is an

affiliated person, as defined in section 2¢a)(3) of the Act, of the Company or of the Adviser, othér

than by reason of serving as a Subadviser to one or more Funds-(“Afﬁlilated Subadviser”). |
4. Applicants also request an exemption frpm the various disclosure provisions
déscribed below that may requi-re the Funds t6 disclose fees pﬁid by the Adviser to each
Subadviser. An exemption i; requested to permit the Cémpany to disclose for each Subadvised
Fund (as both a d‘oilar amount and as a percentage of the Subadvised Fund’s nét assets): (i) the
aggre'ga'te fees paid to the Adviser and any Affiliated Subadviser, if z'mjr; and (i1) the aggregate fees
N paid to Subald\}isers other than Affiliated Subadv.isers (collectively, the “Aggregate Fee
| " Disclosure™). 7.'_Any Subadvised Fund th;.at- employs an Afﬁliated Subadviser will provide separate
o di'sclosu're of any fees paid to ﬂle,:Afﬁliated Shbadvisef-.’. Lo 3 | -

Applicants’ Legal Analysis:

-I‘ ~ Section 15(a) of the Act provides, invrelevant part, that it is unlawful for any person
to act as an investment .adviser to a registered iqvestmeI;t company except pursuant to a writtén
contract that has been approved By a vote—of a maj:oﬁty of the company’s outStanding voting

- securities. Rule 18£-2 unﬂer the Act provides that each series or class of stock in a series
in‘Veétment company affected by a matter must approve thét rﬁatter if the Act requires shareholder
~ approval.

2. Form N-1A is the registration statemer_it used by open-end investment‘c.ompanies.

~ Item 19(2)(3) of Form N-lA-re_qﬁires disclosure of the method and amount of the investment

adviser’s compensation.




3. Rule 20a-1 under the Act requires"proxies solicited with respect to an investment
company to comply with Schedule 14A under the Securities Exchange Act of 1934 {1934 Act”).
Ttems 22(c)(1)ii), 22(c)(1)(iii), 22(c}(8) and 22(c)(9) of Schedule 14A,ctaké,n together, require a
proxy statement for a shareholder meeting at which the advisory contract will be voted upon to
include the “rate of g:ompcnsation of the invéstment adviser,” the “aggregéte amount of the
investment adviser’s fees,” a descniption-of the “termis of the contract to .beracted upon,” and? ifa
change in the'advisc‘jryifee is proposed, the existing and proposed fecs and the difference between
the two fees. |

4. Form N-SAR is the semi-annual. report filed with the Comumission by régistered
investent companies. Item 48 of Form N-SAR requires irnvesh.'nenl comp.anies to disclose the
rate schedule for fees paid to t;heir investrent advisers, including the Subadvisers.

5. Regulation S-X sets forth the require:lnenls for financial statements required to be
.included as part of investment compény registration sta_tcménlts and sliax;e_hol('ie_r reports filed with
the Commission. Sections 6-07(2)(a}, (b), and {c) of Regulation S-,;K require that invcstment._
companies include in ;heir financial statements information abopt investment advisory fees.

6. Section 6(c) of lhe- Actqprovides that the Commission may exempt any person,
security, of traﬁsaction or any class or c!aéses of persons, sc*:curities, or transactions from any
provisions of the Act, or from any rule 'thereupdef, if such exemption is necessary or appropriate
ir_l the public interest and‘ consistent with the i)rotection of investors anld the purposes fairly
intended by the policy.anq provisions of the A;t. Applicants state th'at their requested relief
meets this standard for the reasons discussed below.

7. Ap_plicants assert that the shareholders ;;ely on the Adviser’; experience to seleét

one or more Suba&viseys best suited to achieve the Subadvised Fund’s investment objectives.




Applicarits assert that, from thé perspéctivc of the investor, the role of the Subad.visers' 1S
comparai)‘le to that of the individual portfolioc managers.employed by traditional investment
company a‘(l_ivisory firms. Applicgnts state that requiﬁné shareholder approval of each
Subadvisc)ry Agreement would_impdse u@cbessaw deiays and expenses on'the Subadvised _.

' Fqﬁds, and ﬁlay preclude the Fur;d from acting promptly in a manner considered advisable by the |
Adviser and the Board. Applicants note that each Subadvised Fund’s Advisory Agreements and

~ Subadvisory Agreem.entls with Affiliated Subadvis;e'rs (if any) will continue to be squect to the
shareholder approval requirements of section 15(a) of the Act and rule' 18f-2 under the Act.

8. Applicants assert that many inveshnent-aﬁvisem use a “posted” rate schedule to set
therr fees. Appli@B state that while investment advisers are willing to negotiate fees that are
lower than those posted on the sc.:hedule, they are reluclant.to do. S0 wherg the fees are disclosed to
other prﬁspective and existing customers. Applicants s;)blm'it:that ’@he.n:eiieﬂreqhested to use
Ag_gregat& Fee Disclosure will encourage poten.tial-‘S‘ubadvisér:s io;ﬁeggtiate loﬁ_ter sﬁb’a'dvisory fees .y =
witﬁ the Advisé}'.

_ Applicants’ Conditions:

Applicants agree that any order granting the requested relief will be subject to the
following conditions:

L. Before a SUbadvised Fund may rely on the order requested in the application, the
op;aration of the Subadvised Fund-in the ménngr descnibed in -the‘ application will be approved by
a.majority of the Subadvised Fund’s outstanding voting securities, as defined in the Act, or, in-
the case of a Subadvised Fﬁpd whose public shareholders purchase shares onthe basis of a
pro;pectus containing the disclosure conteniplatéd by condition 2 bel‘o.w, by the sole initiai

_shareho]o:ieiF before offening the Subadvised Fund’s shares to the public.




2. The pfospe(:tus for each Subadvised Fund will disclose the existence, substance,
and effect of any order granted pursuant to the application. Each Subadvised Fund will hold
itself oui to the pub’lic'as employing the managemeﬁt structure.described in the application. The
prospectus w'ill prouﬁir;ently dilsclose‘that the: Adviser has u]iimate respbnsibility-(s_ubjectfio |
0\;'ersight by the Board) td ov.er'see. the Sub:advisers and recommend their hiring, te:mination, and
replacement. |

3. I ‘ Within 90 days of the hiring of any new"Subadviser, the affected Subadvised
Fund’s sh’arehdldcrs will be furnished all information about the new Subadviser that__,would be
included in a proxy statement, except as-modified to permit Agpregate Fee Disclosure. This
information will include Aggregate Fee Disclosure and any chz.mge in such disclosure caused by
the addition of the newl Subadviser. To meet this obligétidn, a Subadvised Fuﬁd will provide
shareholders within 90 'daj's of the hiring of a new Subadviser with an information statement _
BRI ..me.eti'nglthe .i'eqhif;emellqtjs"of R-égulaﬁbn 14C, Schedule 14C, ‘and Item 22 of Schedule 44 A-under: .-

.the 1934 Act, except as modified by the order to permit Aggregate Fee Disclosuré'.

4. | Thé Adviser will not enter into a S‘ubédyisor.y Agreement with any Affiliated
Subadviser without that agreemérit, inc]uding the compensation to be paid tﬁereunder, being
approved by the shareholders of the applicable Subadvised Fund.. *

5. At all times, at least a majority of the Board will be Independent Directors, and

the ndmination.o% new or additi.'onal ;I.ndependelvlt Directors will be placed _withi_n.the discretion of
the then—existing Independent Diréctors. |

6. When a Subadviser change is proposed for a Subadvised Fund with an Affiliated

Subadviser, the Board, including a majority of the Independent Directors, will make a separate

" finding, reflected in the applicable Board rﬁinutes, that such change is in the best interests of the




Subadvised Fund and its lshargholders and does not involve a conflict of interest from which the
Adviser or the Afﬁl.iated Subadviser derives an inapprc_)priate‘ advantage.

7. Independent legal counsel, as defined in rule 6—1(a)(6) under the Act, will be
engaged to represent the Indeperident Directors. The selection of such counsel will be Within the
discreltion of the then existing Independent Directors.

8  The Adv.iser~wi]l provide the Board, no less frequently than quarterly, with
" information about the proﬁtab.iljity of the Adviser on a per-Subadvised Fund basis. The
information will reflect the impact ;)n profitability of the hiring or termination of any Subadviser
d'uriné the applicable quarter.

| 9. Wﬁenevcr a Subadviser 1s hireéi or terminated, the Adviser will provide the Board
with information showing the expected impact on the profitability of the Adviser;

10. ' - The Adwviser will provide general mahagement services to each Subadvised Fund,
.. . in¢luding.ovérall:supervisory respon_sibiIity-"_.fpr.tghe.::general rr;anagement and investment of the.
Subadvised Fund’s a's'sets and, subject to review and approval.of the Boarq, will: (i) set each
Subadvised Fund’s overall investment strategies; (ii) lévaluate, select and recommend
Subadvisers to manage all or part of a Subadvised Fund’s assets; (iii) when appropriate, allocate
and reallocate a Subadvised Fund’s assets among multiple Su_badvisers; (iv) monitor and
evaluate the performance of S'ubadvisers;. and (v) implement procedures reasonably designed to
erllsure'that the Subadvise.rs comply with each Subadvised Fund’s investment objective, policies-
and restrictions.

11. No director or officer of the Company, or direct_br or officer of the Adviser, will

“own directly or indirectly (other than through a pocled investinent vehicle that is not controlled

by such person) any interest in a Subadviser, except for: (i) ownership of interests in the Adviser




or any entity tilat controls, is controlled by, or is under common control with the Adviser; or (it)
ownership of less than 1% of the outstanding securities of any class of equity or debt of a
publicly traded company that is either a Subadviser or an entity that controls, is controlled by, or
is under common control with a Subadviser.

12.  Each Subadvised Fund will disclose in its registration statement the Aggregate
Fee Disclosure.

13. In the event the Commission adopts a rule under the 1940 Act providing
substantially similar relief to that in the ord;r requested in the application, the requested order
will expire on the effective date of that rule.

For the Commission, by the Division of Investment Management, under delegated

authority.

Florence E. Harmon
Deputy Secretary
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UNITED STATES OF AMERICA

: - BEFORE THE
SECURITIES AND EXCHANGE COMMISSION
-June 25, 2009
In the Matter of
Silverleaf Resorts, Inc. " ORDER DECLARING THE APPLICATION
1221 River Bend Drive FOR QUALIFICATION OF THE TRUST
. Suite 120 INDENTURE EFFECTIVE PURSUANT TO
Dallas, TX 75247 - SECTION 307(c) OF THE TRUST INDENTURE
ACT OF 1939, AS AMENDED

File No. 022-28892

Silverleaf Resorts, Inc. filed with the Commission an application on Form T-3 and a Form
T-1 for the qualification of the indenture identified in those documents, pursuant to Section 307(a)
of the Trust Indenture Act of 1939, and the rules thereunder, and has requested acceleration of the
effective date of the qu‘aliﬁcation of the indenture, pursuant to Section 307(c) of the Act.

It is ORDERED that the application shall become effective and the indenture qualified at
10:00 a.m. on June 25, 2009.

Attention is directed to the provisions of Section 324 of the Trust Indenture Act of 1939, as
amended, which make unlawful certain representations with respect to the effect of qualification

under the Act.

For the Commission, by the Division of Corporation Finance, pursuant to delegated

o WWWW

Elizabeth M. Murphy
Secretary
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UNITED STATES OF AMERICA
BEFORE THE
SECURITIES AND EXCHANGE COMMISSION

June 10, 2009

In the Matter of , o
ORDER DECLARING THE OFFERING

Community National Bancorporation ~ STATEMENT WITHDRAWN PURSUANT

422 Commercial Street TO REGULATION A UNDER SECTION
~ Waterloo, Jowa 50704 3(b) OF THE SECURITIES ACT, AS

AMENDED

File No. 24-10248

. Community National Bancorporation requests that its offeriné statement filed on
May 18, 2009, referred to in the above caption, be withdrawn pursuant to Regulation A
under Section 3(b) of the Securities Act of 1933, ,

In view of the request, it is ORDERED that the offering statemient is hereby
deemed withdrawn on June 10, 2009. :

For the Commlsswn, by the Dlvisibn of Corporation Finance, pursuant to

delegated authority. . .

Elizabeth Murphy .
Secretary

pyRLIC REFEAEHCE COPY
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UNITED STATES OF AMERICA
BEFORE THE
SECURITIES AND EXCHANGE COMMISSION

June 12, 2009

In the Matter of

CCHIL LLC ORDER DECLARING THE APPLICATION
CCH I CAPITAL CORP. FOR QUALIFICATION OF THE TRUST

12405 Powerscourt Drive, Suite 100 INDENTURE EFFECTIVE PURSUANT TO

St. Louis, Missourt 63131 SECTION 307(c) OF THE TRUST INDENTURE

ACT OF 1939, AS AMENDED
File No. 022-28891

CCH 11, LLC and CCH II Capital Corp. filed with the Commission an application on Form
T-3 for the qualification of the indenture identified in those documents, pursuant to Section 307(a)
of the Trust Indenture Act of 1939, and the rules thereunder, and has requested acceleration of the
effective date of the qualification of the indenture, pursuant to Section 307(c) of the Act.

It is ORDERED that the appllcatlon shall become effective and the indenture quallﬁed at
10:00 a.m. on Friday, June 12, 2009.

Attention is directed to the provisions of Section 324 of the Trust Indenture Act of 1939, as
amended, which make unlawful certain representations with respect to the effect of qualification
under the Act.

For the Commiséion; by‘/ the Division of Corporation Finance, pursuant to delegated
authority.

Elizabeth M. Murphy
Secretary
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UNITED STATES OF AMERICA
| BEFORE THE
SECURITIES AND EXCHANGE COMMISSION

June 11; 2009

In the Matter of

. T ORDER DECLARING REGISTRATION
Myriad Pharmaceuticals, Inc. EFFECTIVE PURSUANT TO SECTION 12(d)
320 Wakara Way OF THE SECURITIES EXCHANGE ACT OF
Salt Lake City, Utah 84108 1934, AS AMENDED

File No. 001-34275

Myriad Pharmaceuticals, Inc. has filed with the Commission and the NASDAQ Stock
Market LLC an application to register its comunon stock on the exchange, pursuant to Section 12(b)
of the Securities Exchange Act of 1934, _ . A

In accordance with Section 12(d) of the Exchange Act, the authorities of the exchange have
certified to the Commission that they have approved the class of securities for listing and
registration.

Myriad Pharmaceuticals, Inc. requests that the registration be made effective before 30 days
have expired since the Commission received the exchange's certification.

The request for acceleration appears to be appropriate in the public interest and for the
protection of investors. Therefore, it is ORDERED that the regxstratlon on the NASDAQ Stock

Market shall become effective immediately.

For the Commission, by the Division of Corporation Finance, pursuant to delegated

Elizabeth Murphy
Secretary
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OPEN MEETING OF THE SECURITIES AND EXCHANGE COMMISSION
Thursday, May 14, 2009 - 10:05 a.m.

COMMISSIONERS PRESENT:
Mary L. Schapiro, Chairman
Kathleen L. Casey
Elisse Walter
Luis A. Aguilar
Troy A. Paredes

Mr. Donohue, Director, Mr. Plaze, Ms. Bessin, Mr. Kahl and Mr. Sennett, of the
Division of Investment Management; Mr. Overdahl, Chief Economist, and Mr. Johnson,
of the Office Economic Analysis; Mr. Beswick, of the Office of the Chief Accountant;
and Mr. Becker, General Counsel, Ms. Price and Mr. Singdahlson, of the Office of
General Counsel, were present.

Following discussion, the Commission approved (5-0) the issuarice of a release
proposing amendments to rule 206(4)-2 under the Investment Advisers Act of 1940 (the
“Act”) and related forms and rules. The proposed amendments are designed to enhance
the protections provided advisory clients when they entrust their funds and securities to |
an investment adviser. The amendments would require investment advisers having
custody of client funds and securities to obtain a surprise examination by an independent
publi¢ accountant, and, unless the client asséts are maintained with an independent
custodian, obtain.a review of custodial controls from an independent public accountant.
[Rules 206(4)-2 and 204-2 under the Act and Forms ADV and ADV-E].

(See Release 1A-2876, dated-May 20, 2009.)

The meeting was adjourned at 10:56 a.m.

PUBLIC REFERENCE COPY.

Elizabeth M. Murphy
Secretary

By: Linda Cullen
Program Information Specialist
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UNITED STATES
"SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20549

~ Open Meeling Agenda-

Thursday, May 14, 2009

Custody of Funds or Securities of Clients by Investment Advisers
Division of Investment Management

Robert E. JPIaze, Sarah A. Bessin, Daniel S. Kahi, Vivien Liu

* ok &

The Commission will consider custody-related matters, including whether
to propose amendments to rule 206{(4)-2 under the Investment Advisers
Act of 1940 and related forms and rules. . The proposed amendments arc
designed to enhance the protections provided advisory clients when they
entrust'their funds and securities to an investment adviser. If adopted, the
amendments would require investment advisers having custody of client
funds and securities to obtain a surprise examination by an independent
public decountant, and, unless the client assets are maintained with an
independent custodian, obtain a review of custodial controls from an
independent public accountant.

"For further information, please contact Vivien Liu, Sentor Counsel,

Division of Investment Management, at (202) 551-6787.
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UNITED STATES OF AMERICA
' BEFORE THE
SECURITIES AND EXCHANGE COMMISSION

INVESTMENT COMPANY ACT QF 1940
Release No. 28742/May 20, 2009

In the Matter of

ALLIANCEBERNSTEIN GLOBAL HEALTH CARE
FUND, INC

e cr e e Pyhlic Reference Copy

(811-9329)

ORDER UNDER SECTION 8(f) OF THE INVESTMENT COMPANY ACT OF 1940
DECLARING THAT APPLICANT HAS CEASED TO BE AN INVESTMENT COMPANY

AllianceBernstein Global Health Care Fund, Inc. filed an
application on February 24, 2009, and an amendment on March 31,
2009, requesting an order under section 8(f) of the Act declarlng
that it has ceased to be an investment company.

On April 23, 2009; a notice of filing of the application was
isgued (Investment Company Act Release No. 27813). The notice
gave interested.persons an opportunity to request a hearing and -
stated that an order disposing of the application would be issued
unless a hearing was ordered. No request for a hearing has been
filed, and the Commission has not ordered a hearing.

The matter has been considered and it is found, on the basis of
the information set forth in the application, as amended, that
applicant has ceased to be an investment company. Accordingly,

IT IS ORDERED, under section 8(f) of the Act, that applicant's
registration under the Act shall forthwith cease to be in effect.

For the Commission, by the Division of Investment Management,

under delegated authority.
-%m,é(ﬁét.{m—-

Florence E. Harmon
Deputy Secretary
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UNITED STATES OF AMERICA
BEFORE THE | T
SECURITIES AND EXCHANGE COMMISSION

pueeme e nen.oe e PybYi Reference Copy

In the Matter of

BBH U.S5. MONEY MARKET PORTFOLIO
40 Water St.
Boston, MA 0210%

(811-8842)

ORDER UNDER SECTION 8 (f) OF THE INVESTMENT COMPANY ACT OF 1940
DECLARING THAT APPLICANT HAS CEASED TO BE AN INVESTMENT COMPANY

BBH U.S. Money Market Portfolio filed an application on April 15,
2009, reguesting an order under section 8(f) of the Act declaring
that it has ceased to be an investment company.

On April 23, 2009, a notice of filing of the application was
issued (Investment Company Act Release No. 27813). The notice
gave interested persons an opportunity to request a hearing and
stated that an order disposing of the application would be issued .
unless a hearing was ordered. No request for a hearing has been
filed, and the Commission has not ordered a hearing.

The matter has been considered and it is found, on the basis of
the information set forth in the application, that applicant has
ceased to be an investment company. Accordingly,

IT IS ORDERED, under section 8(f) of the Act, that applicant's
registration under the Act shall forthwith cease to be in effect.

For the Commission, by the Division of Investment Management,

‘under delegated authority. )
~;zléalucéﬂ.. (f? (?i“lqdbtt-

Florence E. Harmon
Deputy Secretary
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UNITED STATES OF AMERICA
BEFORE THE
SECURITIES AND EXCHANGE COMMISSION

March 27, 2009 '

Pubtic Reference Copy

ORDER DECLARING THE APPLICATION
LTX-CREDENCE CORPORATION FOR QUALIFICATION OF THE TRUST

In the Matter of

1355 California Circle INDENTURE EFFECTIVE PURSUANT TO
Milpitas, California 95035 SECTION 307(c) OF THE TRUST INDENTURE
' ACT OF 1939, AS AMENDED

File No. (22-28885

LTX-Credence Corporation filed with the Commission an application on Form T-3 and a
Form T-1 for the qualification of the indenture identified in those documents, pursuant to Section
307(a) of the Trust Indenture Act of 1939, and the rules thereunder, and has requested acceleration
of the effective date of the qualification of the indenture, pursuant to Section 307(c) of the Act.

It is ORDERED that the application shall become effective and the indenture qualified at
12 noon on March 27, 2009.

Attention is directed to the provisions of Section 324 of the Trust Indenture Act of 1939, as
amended, which make unlawful certain representations with respect to the effect of qualification
under the Act. '

For the Commission, by the Division of Corporation Finance, pursuant to delegated

. Elizabeth M. Murphy
SR Secretary
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UNITED STATES OF AMERICA
BEFORE THE
SECURITIES AND EXCHANGE COMMISSION

INVESTMENT COMPANY ACT OF 1940
Release No. 28727 / May 20, 2009

In the Matter of

WILLIAM BLAIR & COMPANY, L.L.C.
WILBLAIRCOIL, LL.C.

222 West Adams Street.

Chicago, Illinois 60606

(813-00274)

ORDER UNDER SECTIONS 6(b) AND 6(e) OF THE INVESTMENT COMPANY ACT OF
1940

William Blair & Company, L.L.C. (“Blair”) and Wilblairco II, L.L.C. filed an application on
June 8, 2000, and amendments to the application on March 11, 20604, May 15, 2007, January 25,
2008, May 27, 2008, and April 10, 2009, requesting an order under sections 6(b) and 6(e) of the
Investment Company Act of 1940 (“Act”) granting an exemption from all provisions of the Act,
except section 9 and sections 36 through 53 of the Act, and the rules and regulations under those
sections. With respect to sections 17 and 30 of the Act, and the rules and regulations thereunder,
and rule 38a-1 under the Act, the exemption is limited as set forth in the application. The order
exempts certain limited partnerships and other investment vehicles formed for the benefit of
ehgible employees of Blair and its affiliates from certain provisions of the Act. Each limited
partnership or other investment vehicle will be an “employees’ securities company” within the
meaning of section 2{a)(13) of the Act.

On April 22, 2009, a notice of the filing of the application was issued (Investment Company Act
Release No. 28700). The notice gave interested persons an opportunity to request a hearing and
stated that an order disposing of the application would be issued uniess a hearing was ordered.
No request for a hearing has been filed, and the Commuission has not ordered a hearing.

PUBLIC REFEQFHCE AOPY
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The matter has been considered and it is found, on the basis of the information set forth in the
application, as amended, that granting the requested exemption is appropriate in the public
interest and consistent with the protection of invéstors.

Accordingly,

IT 1S ORDERED, under sections 6(b) and 6(e) of the Act, that the exemption requested by Blair
and Wilblairco I, L.L.C. (File No. 813-00274), is granted, effective immediately, subject to the

conditions in the application, as amended.

For the Commission, by the Division of Investment Management, under delegated authority.

Fhorewes € ocntm

Florence E. Harmon
Deputy Secretary




UNITED STATES OF AMERICA

BEFORE THE .

SECURITIES AND EXCHANGE COMMISSION

April 24,2009 : -

In the Matter of

Eternal Technologies Group, Inc.
- Suite 2007
Jinzhonghuan Commercial Tower

3037 Jintian Road, Futian District .

Shenzhen, Guongdong Province
China 518048

-File No.

" 333-109908

public Reference GOy

ORDER DECLARING REGISTRATION
STATEMENT ABANDONED UNDER THE
SECURITIES ACT OF 1933, AS AMENDED

PURLIC REFERENCE COPY

Eternal Technologies Group, Inc. (*“Eternal”) filed with the Commission a registration
statement to register securities under Section 6(a) of the Securities Act of 1933. The registration
statement has been on file for more than nine months and has not yet become effective.

Eternal has failed to respond to notice under Rule 479 that the registration statement would
be declared abandoned unless it was timely amended or withdrawn,

In view of the foregoing, it is ORDERED that the registration statement be declared

abandoned on April 24, 2009.

For the Commission, by the Division of Corporation Finance, pursuant to delegated

authority.

Elizabeth Murphy
Secretary



UNITED STATES OF AMERICA
: BEFORE THE
SECURITIES AND EXCHANGE COMMISSION

“+>Pyhtic Reference Copy

In the Matter of PracticeXpert, Inc. :  ORDER DECLARING
' 23975 Park Sorrento Drive, No. 110 . POST-EFFECTIVE
Calabasas, CA 91302 . AMENDMENT TO
:  REGISTRATION STATEMENT
ABANDONED UNDER THE
- : SECURITIES ACT OF 1933,
File No. 333-117126 : AS AMENDED

The above-named 1ssuer having filed with the Commission, pursuant to Section 6(a) of the Securities
Act-of 1933, as amended, and the rules thereunder, a post-effective amendment to a registration statement for
the registration of the securities specified on the facing sheets thereof; and :

The said issuer having failed to respond to notice under Rule 479 that the registration statement
would be declared abandoned unless it was timely amended or withdrawn;

IT IS ORDERED that the rcgisti'ation statement shall be declared abandoned on May 5, 2009.
For the Commission, by the Division of Corporation Finance, pursuant to delegated authority.
Elizabeth M. Murphy
Secretary

PUBLIG REFERERCE COPY



'UNITED STATES OF AMERICA
BEFORE THE
. SECURITIES AND EXCHANGE COMMISSION

May 1, 2009
In the Matterof =~ CarrAmerica Realty Corporation : * ORDER DECLARING
1850 K Street, N.-W._, Ste. 500 :  REGISTRATION STATEMENT
Washington, D.C. 20006 : ABANDONED UNDER THE
: SECURITIES ACT OF 1933,
AS AMENDED

File No. 333-89193

The above-named issuer having filed with the Commission, pursuant to Section 6(a) of the Securities
Act of 1933, .as amended, and the rules thereunder, a registration statement for the registration of the
securities specified on the facing sheets thereof; and

The said issuer having failed to r’e‘spond to notice under Rule 479 that the registration statement
would be declared abandoned unless it was timely amended or withdrawn; :

IT IS ORDERED that the registration statement shall be declared abandoned on May 1, 2009.
For the Coinmission, by the Division of Corporation Finance, pursuant to delegated authority.

- Elizabeth M. Murphy
o Secretary
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UNITED STATES OF AMERICA
BEFORE THE
SECURITIES AND EXCHANGE COMMISSION

May 1, 2009 R i ce @@f@
W@% %%Ten y
In the Matter of CarrAmerica Realty Corporation :  ORDER DECLARING
1850 K Street, NN\W._, Ste. 500 . REGISTRATION STATEMENT
Washington, D.C. 20006 't ABANDONED UNDER THE
: SECURITIES ACT OF 1933,
AS AMENDED

File No. 333-89191

The above-named issuer hawng filed with the Commissmn pursuant to Section 6(a) of the Securities
Act of 1933, as amended, and the rules thereunder, a registrafion statement for the registration of thc
securities specified on the facing sheets thereof; and

The said issuer having failed to respond to notice under Rule 479 that the registration statement
would be declared abandoned unless it was timely amended or withdrawn;

IT IS ORDERED thaf the registration statement shall be declared abandoned on May 1, 2009.

" For the Commission, by the Division of Corporation Finance, pursuaht to delegated authority.

L Secretary
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UNITED STATES OF AMERICA
BEFORE THE '
SECURITIES AND EXCHANGE COMMISSION

May 5, 2009

pyhtin Reference CoDY

In the Matter of ' .
ORDER DECLARING REGISTRATION

City Network, Inc. STATEMENT ABANDONED UNDER THE
2F-1, No. 16, Jian BA Road SECURITIES ACT OF 1933, AS AMENDED
Chung Ho City, Taipei County, 235 :

Taiwan, ROC

File No. 333-140695

City Network, Inc. filed with the Commission a registration statement to register
securities under Section 6(a) of the Securities Act of 1933. The registration statement has been
on file for more than nine months and has not yet become effective.

- City Network, Inc. has failed to respond to notice under Rule 479 that the registration
statement would be declaréd abandoned unless it was timely amended or withdrawn;

In view of the foregoing, it is ORDERED that the registration statement be declared
abandoned on May 5, 2009.

- For the Commission, by the Division of Corporation Finance, pursuant to delegated

Elizabeth Murphy
Sccretary

ER ~ PUBLIC REFEREHCE COPY
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UNITED STATES OF
- BEFORE THE
SECURITIES AND EXCHANGE COMMISSION
May 1, 2009
In the Matter of
Petrol Oil and Gas, Inc. : : '
11020 King Street, Suite 375 ORDER DECLARING REGISTRATION .
Overland Park, KS 66210 . STATEMENT ABANDONED UNDER THE
. ' ' SECURITIES ACT OF 1933, AS AMENDED
File No.
333-130033

PURLIC REFERENCE copY

Petrol Qil and Gas, Inc. (“Petrol”) filed with the Commission a registration statement to
register securities under Section 6(a) of the Securities Act of 1933.: The registration statement has
been on file for more than nine months and has not yet become effective.

Eternal has failed to respond to notice under Rule 479 that the registration statement would
be declared abandoned unless it was timely amended or withdrawn;

In view of the foregoing, it is ORDERED that the registration statement be declared
abandoned on May 1, 2009. , -

For the Commission, by the Division of Corporation Finance, pursuant to delegated.
authority. '

- Elizabeth Murphyl
Secretary



pubtic, Reference QO s

SECURITIES AND EXCHANGE COMMISSION

May 5, 2009
In the Matter of
ORDER DECLARING THE APPLICATION
STANDARD MOTOR PRODUCTS, INC. FOR QUALIFICATION OF THE TRUST
37-18 Northern Boulevard . INDENTURE EFFECTIVE PURSUANT TO
Long Island City, New York 11101 : SECTION 307(c) OF THE TRUST INDENTURE

ACT OF 1939, AS AMENDED

File No. 022-28887

Standard Motor Products, Inc. filed with the Commission an application on Form T-3
and a Form T-1 for the qualification of the indenture identified in those documents, pursuant
,to Section 307(a) of the Trust Indenture Act of 1939, and the rules thereunder, and has
requested acceleration of the effective date of the quahﬁcatlon of the indenture, pursuant to
Section 307(c) of the Act.

It is ORDERED that the application shall become effective and the indenture quallﬁed
at 10:00 AM on May 5, 2009.

Attention is directed to the provisions of Section 324 of the Trust indenture Act of 1939,
_ as amended, which make unlawful certain representations with respect to the effect of
qualification under the Act.

For the Commission, by the Division of Corporétibn Finance, pursuant to delegated

authority. | - W . WW

Elizabeth M. Murphy
Secretary
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UNITED STATES OF AMERICA
: BEFORE THE
SECURITIES AND EXCHANGE COMMISSION

INVESTMENT COMPANY ACT.OF 19490
Release No. 28730/May 20, 2009

v Prblia Reference Copy

NETS TRUST
50 South lL.aSalle St.
Chicage, IL 60603

(811-22140)

ORDER UNDER SECTION 8(f) OF THE INVESTMENT COMPANY ACT OF 1940
DECLARING THAT APPLICANT HAS CEASED TO BE AN INVESTMENT COMPANY

NETS Trust filed an application on April 13, 2009, requesting an
order under section 8(f) of the Act declarlng that it has ceased
to be an investment company.

On April 23, 2009, a notice of filing of the application was
issued (Investment Company Act Release No. 27813). The notice
gave interested persons an opportunity to request a hearing and
stated that an order disposing of the application would be issued
unless a hearing was ordered. No request for a hearing has been
filed, and the Commission has not ordered a hearing.

The matter has been considered and it is found, on the basis of
the information set forth in the application, that applicant has
ceased to be an investment company. Accordingly,

IT IS ORDERED, under section 8(f) of the Act, that applicant's
registration under the Act shall forthwith cease to be in effect.

For the Comm1351on, by the Division f Investment Management,

under delegated authority. Cf (z$/
Gty paAnnn

Florence E. Harmon
Deputy Secretary
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UNITED STATES OF AMERICA
' BEFORE THE
SECURITIES AND EXCHANGE COMMISSION

relrene . T 2o, o Pubtia Refarence Gopy

In the Matter of

BEBH PRIME INSTITUTIONAL MONEY MARKET FUND, INC.
40 Water St. .

Boston, MA 02109

(811-10073)

ORDER UNDER SECTION 8(f) OF THE INVESTMENT COMPANY ACT OF 1940
DECLARING THAT APPLICANT HAS CEASED TO BE AN INVESTMENT COMPANY

BBH Prime Institutional Money Market Fund, Inc. filed an
application on April 15, 2009, requesting an order under section
8 (f) of the Act declaring that it has ceased to be an investment
company .

On April 23, 2009, a notice of filing of the application was
issued (Investment Company.Act Release No. 27813). The notice
gave interested persons an opportunity to request a hearing and
stated that an order disposing of the application would be issued
unless a hearing was ordered. No request for a hearing has been
filed, and the Commission has not ordered a hearing.

The matter has been considered and it is found, on the basis of
the  information set forth in the application, that applicant has
ceaced to be an investment company. Accordingly,

IT IS ORDERED, under section 8(f) of the Act, that applicant's
registration under the Act shall forthwith cease to be in effect.

For the Commission, by the Division of Investment Management,

under delegated authority.

Florence E. Harmon
Deputy Secretary

PURLIC REFERENCE COPY
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UNITED STATES OF AMERICA
' BEFORE THE
SECURITIES AND EXCHANGE COMMISSION

INVESTMENT COMPANY ACT OF 1940
Release No. 28744/May 20, 2009

o Public Reference Copy

BBH FUND, INC.
40 Water St.

‘Boston, MA 02109

(811-6139)

ORDER UNDER SECTION 8(f) OF THE INVESTMENT COMPANY ACT OF 1940
DECLARING THAT APPLICANT HAS CEASED TO BE AN INVESTMENT COMPANY

BBH Fund, Inc. filed an application on April 15, 2009, requesting
an order under section 8(f) of the Act declaring that it has
ceased to be an investment company.

On April 23, 2009, a notice of filing of the application was

issued (Investment Company Act Release No. 27813). The notice

gave. interested persons. an opportunity td request a hearing and

stated that an order disposing of the application would be issued - -

» unless a hearing was ordered: - No request: for  a‘hearing has:been . -
" filed, and the Commission has not ordered a heéaring.

The matter has been considered and it is found, on the basis of
the information set forth in the application, that applicant has
ceased to be an investment company. Accordingly,

IT IS ORDERED, under section 8(f) of the Act, that applicant's
registration under the Act shall forthwith cease to be in effect.

For the Commission, by the Division of Investment Management,

under delegated authority. | _

Florence E. Harmon
Deputy Secretary

PIIRLIC REFERENCE COPY




UNITED STATES OF AMERICA
BEFORE THE
SECURITIES AND EXCHANGE COMMISSION

INVESTMENT COMPANY ACT OF 1940
Release No. 28745/May 20, 2009

ek Pr+ti~ Reference Copy

BBH TRUST
40 Water St.

Boston, MA 02109 | PUBI_IC REFEREHCE copv

(811-3779)

ORDER UNDER SECTION 8(f) OF THE INVESTMENT COMPANY ACT OF 1940
DECLARING THAT APPLICANT HAS CEASED TCO BE AN INVESTMENT COMPANY

BBH Trust filed an application on April 15, 2009, requesting an
order under section 8(f} of the Act declaring that it has ceased
to be an investment company.

- On April 23, 2009, a notice of filing of the application was

-~ issued (Investment Company Act Release No. 27813). The notice

» ‘gave.interested persons an opportunity to request-a.hearing and
stated thatran.order disposing of the application. would be issued:
unless a hearing was ordered. No request for a hearing has been
filed, and the Commission has not ordered a hearing.

The matter has been considered and it is found, on the basis of
the information set forth in the application, that applicant has
ceased to be an investment company. Accordingly,

IT IS ORDERED, under section 8(f) of the Act, that applicant's
registration under the Act shall forthwith cease to be in effect.

For the Commission, by the Division of Investment Management,
under delegated authority. / 6 ﬂ
' Otewen... gl e

Florence E. Harmon
Deputy Secretary

R




UNITED STATES OF AMERICA
" ‘BEFORE THE
SECURITIES AND EXCHANGE COMMISSION

INVESTMENT COMPANY ACT OF 1940
Release No. 28731/May 20, 2009

In the Matter of

: ) .
gt Public Reference ¢
420 Lexington Ave. : b\y’i :
Suite 2550 - .

New York, NY 10170 : _

(811-21855)

ORDER UNDER SECTION 8(f) OF THE INVESTMENT COMPANY ACT OF 1940
DECLARING THAT APPLICANT HAS CEASED TO BE AN INVESTMENT COMPANY

- HealthShares™, Inc. filed an application on March 30, 2009,
requesting an order under section 8(f) of the Act declaring that
it has ceased to be an investment company.

On April 23, 2009, a notice of filing of the application was

. issued (Investment Compahy Act Release No. 27813). The notice
gave interested persons an opportunity to request-a hearing and .
stated -that an-order disposing of the application -would be issued
unless a hearing was ordered. No request for a hearing has been
filed, and the Commission has not ordered a hearing.

The matter has been considered and it is found, on the basis of.
the information set forth in the application, that applicant has
ceased to be an investment company. Accordingly,

IT IS ORDERED, under section 8(f) of the Act, that applicant's
registration under the Act shall forthwith cease to be in effect.

For the Commission, by the Division of Investment Management,

under delegated authority.
‘;; d;;““‘ur tf? drsé;butboa_-

Florence E. Harmon
Deputy Secretary
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UNITED STATES OF AMERICA
' BEFORE THE -
SECURITIES AND EXCHANGE COMMISSION

INVESTMENT COMPANY ACT OF 1940
Release No. 28732/May 20, 2009

In the Matter of

GOLDMAN SACHS HEDGE FUND PARTNERS
REGISTERED FUND, LLC

One New York Plaza Public Refer ence ﬁupy
New York, NY 10004 :

(811-21376)

ORDER UNDER SECTION 8 (f) OF THE INVESTMENT COMPANY ACT OF 1940
DECLARING THAT APPLICANT HAS CEASED TO BE AN INVESTMENT COMPANY

Goldman Sachs Hedge Fund Partners Registered Fund, LLC filed an
application on March 23, 2009, requesting an order under section
8(f) of the Act declaring that it has ceased to be an investment
company .

On.-April 23, 2009, a notice of filing of the application was
‘issued (Investment Company Act Release No. 27813}. The notice. -
gave interested persons an opportunity to request a hearing and
stated that an order disposing of the application would be issued
unless a hearing was ordered. No request for a hearing has been
filed, and the Commission has not ordered a hearing.

The matter has been considered and it is found, on the basis of
the information set forth in the application, that applicant has
ceased to be an investment company. Accordingly,

IT IS ORDERED, under section 8(f) of the Act, that applicant's
registration under the Act shall forthwith cease to be in effect.

For the Commission, by the Division of Investment Management,

under delegated authority. _;277'
Oleswtta CE? (?ﬁégiqpfhyg_.

Florence E. Harmon
Deputy Secretary -
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UNITED STATES OF AMERICA
BEFORE THE
SECURITIES AND EXCHANGE COMMISSION

INVESTMENT COMPANY ACT OF 15940
Release No. 28733/May 20, 2009

In the Matter of

GOLDMAN SACHS HEDGE FUND PARTNERS i‘*uu"u ﬁi‘.‘r’lﬁrﬁ‘m}e bvﬂy

REGISTERED MASTER FUND, LLC
One New York Plaza
39" Floor
New York, NY 10004

(811-21721)

ORDER UNDER SECTION 8(f) OF THE INVESTMENT COMPANY ACT OF 1940
DECLARING THAT APPLICANT HAS CEASED TC BE AN INVESTMENT COMPANY

Goldman Sachs Hedge Fund Partners Registered Master Fund, LLC
filed an application on March 23, 2009, requesting an order under
section 8(f) of the Act declaring that it has ceased to be an
investment company.

On April 23, 2009, a notice of filing of. the application was
issued (Investment Company Act Release No. 27813). The notice
gave interested persons an opportunity to request a hearing and
stated that an order disposing of the application would be issued
unless a hearing was ordered. No request for a hearing has been
filed, and the Commission has not ordered a hearing.

The matter has been considered and it is found, on the basis of
the information set forth in the application, that applicant has
ceased to be an investment company. Accordingly,

IT IS ORDERED, under section 8(f) of the Act, that applicant's
registration under the Act shall forthwith cease to be in effect.

For the Commission,'by the Division of Investment Management,

under delegated authority.

Florence E. Harmon
Deputy Secretary




UNITED STATES OF AMERICA
'~ . BEFORE THE
SECURITIES AND EXCHANGE COMMISSION

INVESTMENT COMPANY ACT OF 1940
Release No. 28734/May 20, 2009

In the Matter of th“g\j Retere“ce cgpy

CAPITAL ONE FUNDS
3435 Stelzer RA.
Columbus, OH 43219

PIIRLIC REFERERCE COPY

{811-5536)

ORDER UNDER SECTION 8 (f) OF THE INVESTMENT COMPANY ACT OF 1940
DECLARING THAT APPLICANT HAS CEASED TO BE AN INVESTMENT COMPANY

" Capital One Funds filed an application on March 11, 2009, and an
amendment on April 16, 2009, requesting an order under section
g8(f) of the Act declaring that it has ceased to be an investment
company .

On April 23, 2009, a notice of filing of the application was
issued (Investment Company Act Release No. 27813). The notice

- gave intereésted persons an opportunity to reguest -a hearing and
stated that an order disposing of the-application=would be issued
unless a hearing was ordered. No request for a hearing has been
filed, and the Commission has not ordered a hearing.

The matter has been considered and it is found, on the basis of
the information set forth in the application, as amended, that
applicant has ceased to be an investment company. Accordingly,

IT IS ORDERED, under section 8(f) of the Act, that applicant's
registration under the Act shall forthwith cease to be in effect.

For the Commission, by the Division of Investment Management,

under delegated authority. // .

Florence E. Harmon
Deputy Secretary




UNITED STATES OF AMERICA |
BEFORE THE
SECURITIES AND EXCHANGE COMMISSION

INVESTMENT COMPANY ACT OF 19240
Release No. 28735/May 20, 2009

In the Matter of

oo e s public Reference COpY

536 Broadway
7" Floor

New York, NY 10012

(811-5824)

ORDER UNDER SECTION 8(f) OF THE INVESTMENT COMPANY ACT OF 1940
'DECLARING THAT APPLICANT HAS CEASED TO BE AN INVESTMENT COMPANY

Domini Social Trust filed an application on February 13, 2009,
and an amendment on April 17, 2009, requesting an order under
section 8(f) of the Act declaring that it has ceased to be an
investment company.

On April 23, 2009, a notice of filing of the application was
issued (Investment Company Act Release No. 27813). The notice -
~gave interested persons an opportunity "to:request a hearing and: ..
stated that an order disposing of the application would be issued
unless a hearing was ordered. No request for a hearing has been
filed, and the Commission has not ordered a hearing.

The matter has been considered and it is found, on the basis of
the information set forth in the application, as amended, that
applicant has ceased to be an investment company. Accordingly,

IT IS ORDERED, under section 8(f) of the Act, that applicant's
registration under the Act shall forthwith cease to be in effect.

For the Commission, by the Division of Investment Management,

under delegated authority. (/’

Florence E. Harmon
Depgpy Secretary
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UNITED STATES OF AMERICA
BEFORE THE :
SECURITIES AND EXCHANGE COMMISSION

INVESTMENT COMPANY ACT OF 1940
Release No. 28736/May 20, 2009

In the Matter of

DREYFUS CALIFORNIA INTERMEDIATE P gg bh Refe r ence co py

MUNICIPAL, BOND FUND
c/o The Dreyfus Corporation
200 Park Ave. '
New York, NY 10166

(811-6610)

ORDER UNDER SECTION 8(f) OF THE INVESTMENT COMPANY ACT OF 1940
DECLARING THAT APPLICANT HAS CEASED TO BE AN INVESTMENT COMPANY

Dreyfus California Intermediate Municipal Bond Fund filed an
application on September 4, 2008, and an amendment on April 14,
2009, requesting an order under section 8(f) of the Act declaring
that it has ceased to be an investment company.

- .On Aprll 23, 2009, a notice of filing of the application.was: '
-issued. (Investment Company Act Release No. 27813). The notice =
gave interested persons an opportunity to request a hearing and
stated that an oxder disposing of the application would be issued
unless a hearing was ordered. No request for a hearing has been
filed, and the Commission has not ordered a hearing.

The matter has been considered and it is found, on the basis of
the information set forth in the application, as amended, that
applicant has ceased to be an investment company. Accordingly,

IT IS ORDERED, under section 8(f) of the Act, that applicant's
registration under the Act shall forthwith cease to be in effect.

For the Commission, by the Division of Investment Management,

under delegated authority.
‘;; A;idﬂkut_- Cgl<?sé;1417?g,.

Florence E. Harmon
Deputy Secretary’
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UNITED STATES OF AMERICA
BEFORE THE
SECURITIES AND EXCHANGE COMMISSION

INVESTMENT COMPANY ACT OF 1940
Release No. 28737/May 20, 2009

In the Matter of :
AETOS CAPITAL MARKET NEUTRAL ]

STRATEGIES FUND, LLC P”b“c Refere"ce C o
c/o Aetos Capital, LLC : (;Hjj’
875 Third Ave. :

New York, NY 10022

(811-21060)

i}

ORDER UNDER SECTION 8(f) OF THE INVESTMENT COMPANY ACT OF 1940
DECLARING THAT APPLICANT HAS CEASED TO BE AN INVESTMENT COMPANY

Aetos Capital Market Neutral Strategies Fund, LLC filed an
application on December 29, 2008, and an amendment on April 7,
2009, requesting an order under section 8(f) of the Act declaring
that it has ceased to be an investment company.

On April: 23, 2009, a notice of filing of the application was
issued (Investment Company Act Release No. 27813). The notice .
gave interested persons an opportunity to request a hearing and
stated that an order disposing of the application would be issued
unless a hearing was ordered. No request for a hearing has been
filed, and the Commission has not ordered a hearing.

The matter has been considered and it is found, on the basis of
the information set forth in the application, as amended, that
applicant has ceased to be an investment company. Accordingly,

IT IS ORDERED, under section 8(f) of the Act, that applicant's
registration under the Act shall forthwith cease to be in effect.

For the Commission, by the Division of Investment Management,

under delegated authority. ; ,

Florence E. Harmon
Deputy Secretary
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' UNITED STATES OF AMERICA
' BEFORE THE
SECURITIES AND EXCHANGE COMMISSION

INVESTMENT COMPANY ACT OF 15840
Release No. 28738/May 20, 2009

In the Matter of
NEW RIVER FUNDS j .
s Yo pyhlie Reference Copy

(811-21384)

ORDER UNDER SECTION 8(f) OF THE INVESTMENT COMPANY ACT OF 1940
DECLARING THAT APPLICANT HAS CEASED TO BE AN INVESTMENT COMPANY

New River Funds filed an application on December 31, 2008, and an
amendment on April 6, 2009, requesting an ordexr under section
8(f) of the Act declaring that it has ceased to be an investment
company .

On April 23, 2009, a notice of filing of the application was
issued (Investment Company Act Release No. 27813). The notice
gave interested persons .an! opportunity to.request a hearing and - -
stated that an order ‘dispesing of the application would be issued.-
unless a hearing was ordered. No request for a hearing has been
filed, and the Commission has not ordered a hearing.

The matter has been considered and it.is found, on the basis of
the information set forth in the application, as amended, that
applicant has ceased to be an investment company. Accordingly,

IT IS ORDERED, under section 8(f) of the Act, that applicant's
registration under the Act shall forthwith cease to be in effect.

For the‘Commission, by the Division of Investment Management,
under delegated authority.

Florence E. Harmon
Deputy Secretary

Fhrewer € Hounrr
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UNITED STATES OF AMERICA
BEFORE THE
SECURITIES AND EXCHANGE COMMISSION

INVESTMENT COMPANY ACT OF 1%40
Release No. 28739/May 20, 2009

e Tt o Public Reference Copy

EVERGREEN INVESTMENT TRUST
200 Berkeley St. '
Boston, MA 02116

(811-4154)

ORDER UNDER SECTION 8 (f) OF THE INVESTMENT COMPANY ACT OF 1940
DECLARING THAT APPLICANT HAS CEASED TO BE AN INVESTMENT COMPANY

Evergreen Investment Trust filed an application on October 2,
2008, requesting an order under section 8(f) of the Act declaring
. that it has ceased to be an investment company.

On April 23, 2009, a notice of filing of the application was
issued (Investment Company Act Release No. 27813). The notice
gave interested persons an opportunity-to request a hearing and
stated that an order disposing of the:application would be issued-
unless a hearing was ordered. - No request “for a hearing.has been
filed, and the Commission has not ordered a hearing. .

The matter has been considered and it is found, on the basis of
the information set forth in the application, that applicant has
ceased to be an investment company. Accordingly,

IT IS ORDERED, under section 8(f} of the Act, that applicant's
registration under the Act shall forthwith cease to be in effect.

For the Commission, by the Division of Investment Management,

under delegated authority.
-;;:Z;LcaaLl., CE? (?ﬁé;ﬂannna-

Florence E. Harmon
Deputy Secretary
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UNITED STATES OF AMERICA
BEFORE THE
SECURITIES AND EXCHANGE COMMISSION

INVESTMENT COMPANY ACT OF 1940
Release No. 28740/May 20, 2009

In the Matter of

MELLON INSTITUTIONAL FUNDS MASTER
PCRTFOLIO

gﬁ: Eﬁiiﬁﬁ gix:lancial Center Pub“c Reterence (’ﬁpy

Boston, MA 02108

(811-7603)

'ORDER UNDER SECTION 8(f) OF THE INVESTMENT COMPANY ACT OF 1940
DECLARING THAT APPLICANT HAS CEASED TO BE AN INVESTMENT COMPANY

" Mellon Institutional Funds Master Portfolio filed an application

on December 5, 2008, and an amendment on April 1, 2009,

Tequesting an order under section 8(f) of the Act declarlng that

Sit has ceased to be an investment company :

L4 . - 1

:On April 23,- 2009, a notice of.flllng of: the. application was. : JF L
issued (Investment Company Act Release No. 27813). The notice ’
gave interested persons an opportunity to request a hearing and
stated that an order disposing of the application would be issued
unless a hearing was ordered. No request for a hearing has been
filed, and the Commission has not ordered a hearing.

The matter has been considered and it is found, on the basgis of
the information set forth in the application, as amended, that
applicant has ceased to be an investment company. Accordingly,

IT IS ORDERED, under section 8(f) of the Act, that applicant's
registration under the Act shall forthwith cease to be in effect.

For the Commission,'by the Division of Investment Management,

under delegated authority.
?éum. é ﬂm..._.

Florence E Harmon
Deputy Secretary
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UNITED STATES OF AMERICA
BEFORE THE
SECURITIES AND EXCHANGE COMMISSION

INVESTMENT COMPANY ACT OF 1840
Release No. 28741/May 20, 2009

In the Matter of

U.S5. GLOBAL ACCOLADE FUNDS
7900 Callaghan RAd.

it SR Pybifcﬁeference Cogiy

(811~7662)

ORDER UNDER SECTION 8(f) OF THE INVESTMENT COMPANY ACT OF 1940
DECLARING THAT APPLICANT HAS CEASED TO BE AN INVESTMENT COMPANY

U.S. Glecbal Accolade Funds filed an application on December 4,
2008, and an amendment on April 1, 2009, regquesting an order
under section 8(f) of the Act declaring that it has ceased to be
an investment company.

On April 23, 2009, a notice of filing of the application was

issued (Investment Company Act Release No. 27813). The notice .
- 'gave interested pexrsons an opportunity to request-a hearing and- = .
“‘stated ‘that an order disposing of the application.would be issued-:-
unless a hearing was ordered. No request for a hearing has been
filed, and the Commission has not ordered a hearing.

The matter has been considered and it is found, on the basis of
the information set forth in the application, as amended, that
applicant has ceased to be an investment company. Accordingly,

IT IS ORDERED, under section 8(f) of the Act, that applicant's
registration under the Act shall forthwith cease to be in effect.:

For the Commission, by the Division of Investment Management,

under delegated authority. .

Florence E. Harmon o
Deputy Secretary
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UNITED STATES
SECURITIES AND EXCHANGE COMMISSION
WASHINGTCON, D.C. 20549

OFFICE OF
THE SECRETARY

May 27, 2009

Mr. Ira T. Kay
Practice Director, Compensation
Practice
Steven Seelig, Esq.
Executive Compensation Counsel
Watson Wyatt Worldwide
901 North Glebe Road
Arlington, VA 22203

Re: Rulemaking Petition File No. 4-585

Dear Messrs. Kay and Seelig:

This letter acknowledges receipt by this office on May 27, 2009,
of your rulemaking petition dated May 26, 2009 requesting the
Commission to amend Item 402 of Regulation S-K to revise the current
Summary Compensation Table to better depict the compensation earned
for the year by named executive officers.

The petition has been assigned the above-noted file number and
has been referred to the appropriate division of the Commission. This
office will notify you of any pertinent action taken by the Commission.

Sincerely,

Elizabeth M. Murphy
Secretary
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Watson Wyatt

Worldwide '
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May 26, 2009
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‘/
RECEIVED |
Ms. Elizabeth M. Murphy :
Secretary MAY 272009
Iljdg.FSgt:rl;r;:le; gd Exchapge Commission SFFICE OF THE SECRETARY
Washington, DC 20549

Subject: Request for Rulemaking to Amend Item 402 of Reglilations S-K to revise the
Current Summary Compensation Table to Better Depict the Compensation
Earnéd for the Year by Named Executive Officers

Dear Chairperson Schapiro:

We are writing to request that the Commission reconsider the current Summary Compensation
Table (SCT) disclosures for depicting the annual compensation of named executive officers on
company proxies. From recent press reports (SEC Chair Says Regulatory Agency Considering
Changes to CEO Pay Disclosure Rules, by Rachel Beck, Associated Press. Business Writer, April
30, 2009), we understand the Commission is interested in revisiting the depiction of stock-based
compensation on the SCT in a manner that more accurately states the actual value eamed by
executives for the year. The press account suggests the change being contemplated is to show
the fair value of grants made for the year rather than the cost recorded on the financial statement
for the year.

We applaud the Commission for seeking to improve the current rules so that shareholders will
have a better understanding of the compensation earned by executives for the proxy year.
However, we would urge the Commission to consider taking a different approach that would
more accurately reflect the value eamed by the executive for the year rather than the pay
opportunity being granted for the year. We have attached a copy of an article we recently
authored that outlines our suggested approach, which focuses on depicting the pay realizable by
an executive during the year. We believe this approach accurately depicts what the executive
actually earned (or lost) in stock value during the year, and would be an extremely valuable
change for shareholders seeking clarity on this issue. We also have provided a link to the article
as posted at our website:
http://www.watsonwyatt.com/us/pubs/insider/showarticle.asp?Article[D=21017

Watson Wyatt & Company RESEARCH AND INNOVATION CENTER

901 N, Glebe Road \ Arlingten, VA 22203 \ 703 258 8000 Telephone \ 703 258 8585 Fox




Ms. Elizabeth M. Murphy ' W

May 26, 2009
Page 2

We are hopeful the Commission will seriously consider adopting the approach we suggest in the
article. We are available to discuss this matter with you, the Commission or the Commission
Staff, at your convenience.

Best regards,.

LKy

Ira T. Kay

Practice Director, Compensation Practice
Watson Wyatt Worldwide

875 Third Avenue | New York, NY 10011
Phone: 212.251.5641 | Fax: 212.644.5835
ira.kay@watsonwyatt.com

e

Steven Seelig

Executive Compensation Counsel

Watson Wyatt Worldwide

901 N. Glebe Road | Arlington, VA, 22203
Phone: 703.258.7623 | Fax: 703.258.7491
steven.seelig@watsonwyatt.com

Attachments:
1. Improving Executive Compensation Disclosure: Why the SEC Rules Don’t Fit in a Down
Market, Watson Wyatt Insider, April 2009, Volume 19, Number 4, page 15.




mproving Executive Compensation
Disclosure: Why the SEC Rules
Don't Fit in a Down Market

By Ira T. Kay and Steve Seelig

Changes to the executive compensation disclosure rules made
during Christopher Cox's tenure as chairman of the Securities

and Exchange Commission (SEC) vastly improved disclosures,
particularly in the enhanced Compensation Discussion and Analysis
(CD&A) section. However, in reviewing the 2008 stock price
performance for our clients, we have found the reporting rules
require these companies to significantly overstate the value of
executive compensation earned. The overstatement will make the
inevitable criticism of executive pay practices that arises each proxy
season far worse than it should be. In an effort to blunt the critics,
companies might shift from shareholder-friendly equity compensation
programs to less effective cash-based programs.

Proxy disclosures should nat drive compensation

plan design, and this article suggests changes
new SEC Chairwoman Mary Shapiro could make
to create more transparent and informative
disclosures.

demonstrate that the U.S.

compensation model works.
Source of the problem

Broadly speaking, these outcomes

The past year has been tumuituous for share-
holders and corporate executives alike. Annual
bonuses are no longer paying out at target or
maximum. Much of the value has been wiped
oul of long-ternn cash incentives measured at
2008 year end, most executives' stock options
are underwater and time-based restricted

stock is yielding far less value than anticipated.
Broadly speaking, these outcomes demonstrate
that the U.S, compensation model works ~
executives are not rewarded unless they deliver
the desired financial results,

Because the SEC disclosure rules generally
require companies to disclose a fixed value




O

calculated at the start of the year {or earlier),
{ater drops in stock value are not reflected in
disclosed total compensation amounts. This
misleads éhare_holders into believing executives
are being paid far more than they are.

The discrepancy belween executives’ reported
and received earnings arises from two SEC
policies: '

1. Requiring a single number to depict total

annual compensation

2. Using existing accounting rules under
Statement of Financial Accounting Standards
(FAS) 123(R) to value stock compensation

The SEC should consider putting
all elements of compensation on
the same disclosure footing.

With the best of intentions, the SEC wanted to
give shareholders a single nuiber so they could
easily compare payments to their named execu-
tive officers (NEQs) with those to their industry
peers. But disclosure experts believe the com-
bined effect of these two policies has been to
create “apples to oranges” comparisons. Simply
stated, cash compensation is shown in real time
based on the value earned at year end, stock
grants are shown based on the value estimated
at the start of the year or earlier. This discrepancy
in vatuation approach and timin.g is at odds with
the notion that all compensation can be viewed
as fungible.

Corporate America tolerated this approach for
the 2007 and 2008 proxy seasons, while stock
values continued to climb. In those years, proxy
disclosures tended 1o understate compensation
values because executives’ eamings were higher
than grant date values. The 2009 proxies, on
the other hand, will greatly overstate the value
of executives’ earnings during the year.

Using a simple baseball analogy, let's say one
person gives another a pair of tickets in February

1o see the Washington Nationals play a game in
September. Today, the face value of two tickets
is $100. Yet when September rolls around and
the fan can't make the game and needs to sell
the tickets, their value might be very different.
The Nationals might be mired in last place and
playing another also-ran, so selling the tickets
might be tough at any price. Oritcould be a
crucial game that will determine the division
winner for that season, in which case the seller
might be able to name his price. There are two
ways to value the tickets: They are still waorth
$100 or they are worth whatever the marke! will
pay on game day.

The SEC's approach looks at the tickets' face
value and ignores their game-day value. And in
a year when most companies’ stock values have
tumbled, executives are holding tickets for a
game between two also-rans. Given that many
executives are getting little in the way of cash
bonuses this year, the reaction has leaned
foward revamping existing programs to put far
less equiy at risk. We think that direction is a bad
idea for corporate America and is at odds with
the way companies should “pay for pertormance.

The solution

The SEC should strongly consider putting all
elements of compensation on the same disclo-
sure footi'ng. In considering this proposal, it is
important to distinguish between the concapts
of pay opportunity and pay realizable. Using the

_ baseball ticket analogy above, the face value of

the tickets is the pay opportunity. It measures
the value of the tickets at a givén point in time
bul does not reflect their uitimate value. For a
stock option grant, which provides value tc the
recipient only if the stock price increases, the pay
opportunity is the FAS 123(R} value, most often
calculated using the Black-Scholes method.

To make matters more confusing, the FAS 123(R)
value that appears in the proxy’s Summary
Compensation Table {SCT} is not the value of
equity granted for the year. Instead, this number
may include unvested options granted many
years earlier, because all unvested equity is




lumped together to determine the FAS 123(R)
value for the year. So the SCT number does
not even accurately reflect the executive's pay
opportunity for the year. Much of the popular
press recognizes this as problematic. Rather
than using the total compensation number that
appears in the SCT, both The Wall Street Journal
and the Associated Press {whose stories dis-
proportionately appear in local newspapers
interested in what chief executive officers in
their area earn) substitute the FAS 123(R) value
of equity granted during the year for the FAS
123(R) equity value depicted on the company's
financial statement.

These SCT rumbers do not reflect the value of
the executive's earnings. Returning to the base-
ball ticket analogy, the proper number is the
market value of the tickets on game day. For stock
oplions, that would be the in-the-money value
as of year end. For restricted stock, restricted
stock units and performance shares, that would
be the end-of-the-year stock price. We call this
number the pay reafizable. It reflects the total
value of all equity that would be available to the

executive, if monetized, plus the value of all cash
compensation. Stated differently, this is the year-
end value of all compensation the executive

" eamed that year, including compensation that
was not monetized via a stock option exercise,

Using this pay realizable concept enables
companies and compensation committees to
determine whether their compénsation program
truly pays for perfarmance. Proxy disclosures
would say how much equity value executives
earned or lost during the year, and shareholders
couid easily determine whether pay reflects those
resulls. More important, sharehofders could
compare the pay realizable for their executives
with that at peer organizations. This would enable
them to ascertain whether pay levels were linked
to the company's performance when compared
with the median earnings of its peers. Making
this comparison is equally important during
prosperous and down years. This helps facilitate
the central tenet of the SEC disclosure rules:
Shareholders should have enough information at
their disposal to determine whether executive pay
is commensurate with carporate pedormance.




How would it work?

The following example illustrates how the SEC
rules should measure total compensation for the
year. Figure 1 shows the current SCT approach
for a CEO who received both restricted stock
grants and slock options during the year.

Assume all equity grants have a three-year graded
vesting schedule and the company granted

$1 million in option value and $1 million in
restricted stock value for each of the past three
years. Further assume the company’s stock value
rose from $30 at the start of 2006 to $40 in
2007 and to $50 in 2008, but it had dropped
to $20 by year-end 2008.

The pay realizable approach would
far more accurately depict executive
compensation.

Because current rules show columns {e) and {f)
based on the FAS 123(R) value for the year, the
executive appears to have earned $2 million in
2008, even though at year end, the stock awards
are worth only $522,220 and the stock options
are all underwater with no in-the-money value.

Figure 2 illustrates the pay realizable approach,
which accurately reflects the value of the

execulive's earnings or lossas during the year.
Executives would no longer be depicled as
having earned far more than they did in a down
market but far less than they earned in an up
market. The approach places the value of stock
grants and long-term cash programs on an equal
footing with salary, bonuses and long-term cash
incentives earned or paid for the year. It tells
shareholders exacltly what their executives
earned that year, which will become especially
important if “say-on-pay” becomes a reality.

How to measure pay realizable
The overarching idea of pay realizable is similar
to that of the change in pension value in column
{h} of the current SCT. That is, the value earned
based on the change in value from one year to
the next of unvested equity grants is the amount
recorded. However, because lower equity values
represent a real economic loss for executives
who have not yel earned or cannot yet monetize
their equity holdings, pay realizable coutd be a
negative number. As mentioned earlier, allowing
for a negative number clearly conveys that com-
pensation programs pay for performance but
not for failure.

The pay realizable approach would change only
two columns in the SCT but would far more
accurately depict executive compensation:

Figure 1 | Current Summary Compensation Table treatment

Name  Yoear Salary Bonus Stock Option Non-aquity Change in Al gthor Total
and %) £} , awards gwards  incentive plan  pension value compensation (&}
principat £} compensation  and NQDC ®
pesition . % eamings
: 7 $
{a) ] {©) (-1 (e} {a (h 1] ]
CEQ 2008 $1,000000 $200000 $1,000,000 $1,000,000 $260,000 $250,000 $50,000 $3,750,000
Source: Watson Wyalt Worldwido.
Compensation opportunity
Figure 2| Proposed Summary Compensation Table treatment
Name  Year Salary Borws Stock Option Norn-equity Change in All other Tota!
and [£3) $) awards awards incentive plan  penslon value  compensation %
principal raafizable realizable compensation  and NQDC {$)
position . $ ) eantt:;ga
{a) ®} (c) d Ao Y o @ ®
CEQ 2008 $1,000,000 $200,000 ($783,330) ($1,222,220) $250,000 $250,000 $50,000  ($255,550)

Source: Waison Wyati Worldwide.

Compensation roafizable




1. Stock awards realizable - column (e).
Rather than the FAS 123(R)} value, this
column would show the annual change in
the value of equity being expensed under
FAS 123(R)} of the following pay elements:

a. Unvested restricted stock, restricted stock
units, performance shares and performance
units. To figure out the value earned or lost
from unvested equity under current rutes,
shareholders must obtain the unvested
grant information from the Grants of Plan-
Based Awards and Qutstanding Equity
Awards at Fiscal Year End tables and then
perform independent calculations. So most
shareholders remain unaware of the true
year-end value of equity gains or losses.
Under our suggested approach, one
component of the change in equity value
recorded in column {e) would reflect that
of equity that remained unvested during
the year. ’

b. Restricted stock, restricted stock whnits,
performance shares and performance units
vested during the year. Under current
rules, the value realized is disclosed on the
Option Exercises and Stock Vested table,
but the change in value from the prior year
is not. Shareholders can calculate the total
value of pay realized from equity vested
during the year, but this value will reflect
earlier compensation gains or losses and
does not associate earnings or losses

Figure 3 | Determination of change in equity value

for o sars expen
change :iﬂ'.ﬁfug?uf;f =
# of shares expenséd .-

with the proper year. Under our suggested

we would determine the change in value
from the start of the year to the vesting
date based only on the equity for which
the company recorded an accounting
expense, and record i.t in column {(e).

In the above exampie, ta determine the change
in equily value for the year, we would consider
the $1,305,550 in unvested restricted stock at
the start of the year, which declined to $522,220
as of year end, resulting in a loss of $783,330,
Figure 3 illustrates how the calculation is done.

2. Option awards realizable ~ column (f).
This column would include the change in
value from the prior year of the following pay
elements:

a. Outstanding unvested stock options.
This would apply to the change to the
in-the-money value of outstanding unvested
options — the amount the executive can
monetize when the options vest. As with
restricted stock and restricted stock units,
shareholders must find information about
oplion grants from the Grants of Plan-
Based Awards and Qutstanding Equity
Awards at Fiscal Year End tables and then
calculate the value earned or lost from
unvested equity. The change in the in-the-
money value of these unvested options ~
would be recorded in column (f) and would

12/31/2007

1/1/2008 | 12/31/2008

$40 - $s0 . $50 -$20
L reebe s L
8333 AR Y-t-72 '
L i A A
oo 8416867 L ot 008333838
U $166867 ;- . -, - $133333
- ($250i000) =0 ¢ {$200,000)

PR

approach, for equity that vested that year, '

Totals

" $1,305,550-
sy
$522,220

- -{$783,350)

Source: Watson Wyatt Worldwide.




% i
reflect equity that remained unvested during
the year. Similarly, the change in the in-the-
money value of options that vest during the

year would be recorded from the start of
the year until the vesting date.

. Exercised stock options. We would not

recommend reporting the total in-the-money
{intrinsic) value realized at exercise as
described on the Option Exercises and
Stock Vested table in column (f). While
some consider this the true value of annual
compensation, we believe this value reflects
option grants for a number of earlier years
based on volitional actions by the executives
and thus would not reflect pay decisions
made by the board in the mosl recent
proxy years.

Figure 4 | Determination of change in option value

‘Swekprice’.. ;. $30. - iga0 L ga0
options granted - © - 0 133838 . 100,000
# optiors expensed in2008 44,444 - “"agzas
Startof B intrinsicvalee . .
for# of shes exgensed - >0 8933933
£nd of 2008 intrinsic valie R
_f:n'r#ﬂf_qﬁ_liuns__expensedf' . $9 o - $o .
ima'cﬁangein vlue for . - : _

3 of gptions expensed * _~($ass.,s_sa7) , - ($333,333}

1/1/2006 |12/31/2006| 17172007 | 12/31/2007

In the above example, to determine the change
in equity value for the year, we would consider
the $1,222,220 in unvested slock options at
the start of the year, which declined to $0 as
of year end, resulting in a loss of $1,222,220.
Figure 4 illustrates the calculation.

What can companies do now?
We understand the Obama administration and
the SEC have a lot on their plates this year, and
revamping the proxy disclosure rules might not be
at the top of their agenda. But executive com-
pensation has been a lightning rod for palitical
attacks, and atiempts at regulation are likely in
the near future. Companies should use their
proxy and CD&A to demonstrate that their pro-
grams are paying less for lower performance,
and should use a calculation of pay realizable to
demonstrate where executives have lost signifi-
cant compensation value for the year. Many of
our clients have taken this approach, and their
CD&As make a far more cogent argument that
their compensation programs are properly cali-
braled in times of high and low achievement.

Stated more bluntly, companies that fail to dem-
onstrate that their programs pay for performance
may he in for more trouble down the road from
pay critics and the press, especially if Congress
decides to mandate “say on pay” for future
proxy years. m

1/1/2008 12/31/2008 Totals

$50 .. ..$50 . $20
' 80000 -t
. 26,607
'so T 122220
$o " {$1,222,220)

Source: Watson Wyatt Worldwide,



UNITED STATES
SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20549

OFFICE OF
THE SECRETARY

May 27, 2009

Mr. Keith Paul Bishop
- 23311 Via Dorado
Trabuco Canyon, CA 92679-3922

Re: Rulemaking Petition File No. 4-584
Dear Mr. Bishop:

This letter acknowledges receipt by this office on May 26, 2009,
of your rulemaking petition dated May 17, 2009 requesting the
Commission to amend Rule 3a-5(b)(1) under the Investment Company
Act of 1940 to include a reference to limited liability companies and
business trusts. :

The pétition has been assigned the above-noted file number and
has been referred to the appropriate division of the Commission. This
office will notify you of any pertinent action taken by the Commission.

st h My

Ehzabeth M. Murphy
Secretary

Sincercly,

- PURLIC REFERENCE COPY



Keith Paul Bishop

Kbishop@postharvard.edu RECEG@&L} i

May 17, 2009 | MAY 262009 |
Elizabeth M. Murphy !-" ‘J°FICE OF THE SECRETARY |
Secretary .
U.S. Securities & Exchange Commission 4 1 ‘7[
100 F Street, NE :

Washington, DC 20549

m pang Act of 124

Public Reference Cony

Pursuant to Rule of Practice 192(a) of the Securities and Exchange
Commission (“Commission”), | hereby petition the Commission to amend Rule 3a-
5{b)(1) (17 C.F.R. §270.3a-5(b)(1)) under the Investment Company Act of 1940 to
include a reference to limited liability companies and business trusts.

Currently, Rule 3a-5 establishes an exemption for finance subsidiaries
organized by domestic and foreign issuers that meet specified requirements. Rule
3a-5(b){1} defines the term “finance subsidiary” specifically as a corporation.
Notwithstanding the specific reference to corporations in the rule, the Commission’s
staff has granted no-action advice with respect to finance subsidiaries organized as
limited liability companies (see, e.g., Andrews & Kurth, LLP (Apr. 5, 1994)) and
business trusts (see, e.g., Merrill Lynch & Co. (May 25, 1995)).

While these expressions of the views of the Commission’s staff are helpful, a
formal amendment to the rule is needed for several reasons. First, staff views that
are expressed in no-action letters are not binding on the Commission. Second, the
staff from time to time changes its views and these changes may or may not be
publicized. Finally, the staff has stated that it will no longer respond to inquiries in
this area. (Andrews & Kurth LLP (Apr. 5, 1994)). For all of these reasons, it is
necessary and appropriate for the Commission to establish by rule that limited
liability companies and business trusts may be finance subsidiaries within the
meaning of Rule 3a-5.

By way of background, | previously served as California’s Commissioner of
Corporations, Interim Savings & Loan Commissioner, and Deputy Secretary and
General Counsel of the Business, Transportation & Housing Agency. 1 am a former
member of the California Senate Commission on Corporate Governance,
Shareholder Rights and Securities Transactions. I also previously served as Co-

PUBLIC REFERERCE COPY




Ms. Elizabeth Murphy
May 17, 2009
Page 2

Chairman of the Corporations Committee of the Business Law Section of the
California State Bar and Chairman of the Business & Corporate Law Section of the
Orange County Bar Association. 1 am currently an adjunct professor of law at
Chapman University School of Law. Please note, however, | am writing solely in my
individual capacity and not on behalf of any other person or entity.

If the Commission should have any questions regarding the foregoing, please
do not hesitate to contact me.
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UNITED STATES OF AMERICA
BEFORE THE
SECURITIES AND EXCHANGE COMMISSION

May 21, 2009

In the Matter of

ORDER DECLARING REGISTRATION
Bio-Matrix Scientific Group, Inc. STATEMENT ABANDONED UNDER THE
8885 Rehco Road SECURITIES ACT OF 1933, AS AMENDED

San Diego, California 92121

File No. 333-145216

Bio-Matrix Scientific Group, Inc. filed with the Commussion a registration statement to
register securities under Section 6(a) of the Securities Act of 1933. The registration statement
has been on file for more than nine months and has not yet become effective.

Bio-Matrix Scientific Group, Inc. has failed to respond to notice under Rule 479 that
the registration statement would be declared abandoned unless it was timely amended or
withdrawn;

In view of the foregoing, it is ORDERED that the registration statement be declared
abandoned on May 21, 2009.

For the Commission, by the Division of Corporation Finance, pursuant to delegated
authority.

o P

Elizabeth Murphy
‘Secretary
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UNITED STATES OF AMERICA
BEFORE THE
SECURITIES AND EXCHANGE COMMISSION

May 20, 2009
In the Matter of
Pet Ecology Brands, Inc.
17250 Dallas Parkway ORDER DECLARING REGISTRATION
Suite 125 STATEMENT ABANDONED UNDER THE
Dallas, TX 75248 - SECURITIES ACT OF 1933, AS AMENDED
File No.
333-148715

Pet Ecology Brands, Inc. filed with the Commuission a registration statement to register
securities under Section 6(a) of the Securities Act of 1933. The registration staterent has been on
file for more than nine months and has not yet become effective.

Pet Ecology Brands, Inc. has failed to respond to notice under Rule 479 that the registration
statement would be declared abandoned unless it was timely amended or withdrawn;

In view of the foregoing, it is ORDERED that the registration statement be declared
abandoned on May 20, 2009.

For the Commission, by the Division of Corporation Finance, pursuant to delegated
authority.

stgirihe Phurp i~

Elizabeth Murphy
Secretary
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UNITED STATES OF AMERICA
BEFORE THE
SECURITIES AND EXCHANGE COMMISSION
May 20, 2009
In the Matter of P“RUC REFEREY&CE '
North American Royalty Corp.
4514 Cole Avenue ORDER DECLARING REGISTRATION
Suite 600 STATEMENT ABANDONED UNDER THE
Dallas, Texas 75205 SECURITIES ACT OF 1933, AS AMENDED
File No.
333-149266

North American Royalty Corp. filed with the Commission a registration statement to
register securities under Section 6(a) of the Securities Act of 1933. The registration statement has
been on file for more than nine months and has not yet become effective.

North American Royaity Corp. has failed to respond to notice under Rule 479 that the
registration statement would be declared abandoned unless it was timely amended or withdrawn;

In view of the foregoing, it is ORDERED that the registration statement be declared
abandoned on May 20, 2009.

For the Commission, by the Division of Corporation Finance, pursuant to delegated
authority.

e

L P

Elizabeth Murphy
Secretary




UNITED STATES .
SECURITIES AND EXCHANGE COMMISSION

100 F Street, N.E.
Washlngton D.C. 20549

OFFICE OF
THE SECRETARY

May 20, 2009

Mr. James McRitchie

Publisher | 2 OF COPY
Corporate Governance, CorpGov net p“Bl_'c “EFEPERCE !
9295 Yorkship Court

Elk Grove, CA 95758

-

Re: Rulemaking Petition File No. 4-583
Dear Mr. McRitchie:

This letter acknowledges receipt by this office on May 18, 2009, of your
rulemaking petition dated May 15, 2009, requesting the Commission to amend
Rule 14a-4(b)(1) under the Securities Exchange Act of 1934 to prohibit
conferring discretionary authority to issuers with respect to non-votes on the
voter information form or proxy.

The petition has been assigned the above-noted file number and has L

been referred to the appropriate division of the Commission. This office will
notify you of any pertinent action taken by the Commission.

Sincerely,

Elizabeth M. Murphy
Secretary
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Enhancing the Return on Capltal
Through Increased Accountabiiity
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Securities and Exchange Commission ‘5" : - CRERY

100 F Street, N.E.; Room 10900 b
Washington, D.C. 20549 =) .
' e May 15, 2009
Dear Ms. Murphy: | ' ’
This is a petition to request that the Commission amend Rule 14a-4(b)(1) to

prohibit conferring discretionary authority to issuers with respect to non-votes on
the voter information form or proxy. -

Amend Rule 14a-4(b)(1) as follows:

Means shall be provided in the voter information form and form of proxy whereby
the person solicited is afforded an opportunity to specify by boxes a choice
between approval or disapproval of, or abstention with respect to each separate
matter referred to therein as intended to be acted upon, other than elections to
office. Neither a voter information form nor A a proxy may confer discretionary
authority with respect to matters as to which a choice is not specified by the

benef cial owner or security holder ppewded—that—the—ie«cm-ef-pre*y—staies-m-beld—

sueh—ease— When votes are cast and felds are Ieft blank, the beneﬁmal owner or
security holder shall be deemed to have abstained on those matters. _
Furthermore, when votes are cast using an electronic platform a subsequent
screen before final submission must warn the security holder in large-font bold-
face red type that each field left blank will be treated as an abstention, and that
no vote will be cast on their behalf regarding those matters.

Background-

. In discussions with a representative of Broadridge Financial Solutions

- (Broadridge), which process most proxies, it appears the current format used by
their ProxyVote platform was developed many years ago before Broadridge took
over this portion of their business. At that time banks and brokers typically voted
discretionary proxies in lockstep with management, whereas today many vote in
proportion to the votes of their clients. ProxyVote has not kept up with these
changes, since the current system continues to replace all blank votes with votes
as recommended by soliciting committees.

Additionally, it can be argued the format u'sed by ProxyVote falis short of full
compliance w&ﬂa S&p pmulat vxf‘rregard to notlfylgq the voter belng solicited

-enas-: qu
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as to how blank votes are counted. However, even if the regulations are strictly
followed, shareowners would still be disenfranchised, since the current rules
confer discretionary authority to change blank votes.

When a retail shareowner using Broadridge's proxyvote.com platform votes for or
against at least one item on a proxy but fails to vote on other items, each item
they fail to vote is cast in favor of the company's recommended position.

So, for example, | vote to "abstain" on ratification of the auditors but leave all
other fields on the proxy blank. Then | press, "Submit." The next screen telis me |
am voting to abstain on ratification of the auditors and it then shows me voting
with management on election of directors and on every other issue. Looking
closely, | see a very small asterisk next to each of these votes. Searching the
page, | see this statement in very small type: "*No vote entered. Your vote will be
cast as recommended by the soliciting committee.™

Even though current regulations confer discretionary authority to change blank
voles, it appears open to interpretation that Broadridge’s ProxyVote system may
not fully comply with SEC, Rule 14a-4(b){1). That section requires that when the
security holder does not specify a choice, a proxy may confer discretionary
authority "provided that the form of proxy states in bold-face type how it is
intended to vote the shares represented by the proxy in each such case." (my
emphasis)

instead of highlighting each ignored item in bold as now being voted per
management or the soliciting committee, ProxyVote places an asterisk in small
type next to the item. Then, it uses a single note (*No vote entered. Your vote will be cast as
recommended by the soliciting committee. } in small type and, again, this single note is not in
bold as appears to be required. This format appears to fall short of both the
provisions and spirit of the rule. instead of boldly highlighting the changed vote
for each issue (counting directors as one issue) to call it to the voter’'s attention,
the asterisks and small single note make it very likely that the voter will miss the
changes being made.

According to a Broadridge representative:

Beneficial owners who use proxyvote.com are communicating voting
instructions to their bank/broker—they are not voting a proxy. SEC Rule
14a-4(b)(1) pertains to “forms of proxy”, not voting instructions. The
requirement about displaying language in bold-face pertains to a “form of
proxy, not a voting instruction. The voting information form (vif) doesn't
comply with rules regulating the "form of proxy” because the vif is not a
proxy.

Substantively, proxyvote.com discloses to users the effect of not indicating
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a selection on agenda |tems and then shows them how it will be
submitted.

Broadridge says that shareowners using ProxyVote are communicating "voting
~instructions” to their bank/broker. They are not voting a proxy. Since SEC Rule
14a-4(b)(1) pertains to “forms of proxy,” not the “voting instruction form,” there is
no violation, according to Broadridge.

However, subdivision (1) refers to the "person solicited" and the need to afford
them opportunity to specify their choices. The person being solicited is the
beneficial shareowner. Therefore,.unless the subdivision applies both to a voting
instruction and a proxy, the requirements to indicate with bold-face type how
each field left blank will be voted loses meaning.

Enforcement

While the Commission considers this rulemaking petition, we request the Division
of Enforcement take immediate action to ensure compliance with existing Rule
14a-4(b)(1). If the Commission agrees with Broadridge's interpretation of the
current law, we hope the Commission will help convince bankers, brokers and
Broadridge to voluntarily modify their system so that retail shareowners are
informed of changed nonvotes using red bold-face type for each instance.
Shareowners would then at least be in a position to make more informed
decisions. We would hope this would be an interim measure until the suggested
rulemaking is promulgated and discretion is revoked.

Reasons for requesting Amendments

Just as the NYSE has proposed changes to Rule 452 to better secure the rights
_ of shareowners, we are proposing this rule amendment for much the same
reason. The NYSE recognized that election of directors is not a “non-routine”
matter and that discretionary authority should not be deferred to an investor's
broker. The SEC appears poised to approve those changes. However, without
changes similar to those we suggest, many votes will continue to be deferred to
brokers/banks and uitimately to management and boards because of the
discretionary authority granted through the provisions of Rule 14a-4(b)(1).

We believe that when a shareowner casts a blank vote, it should be counted as
cast. The integrity of the proxy voting system demands it. ltems left blank should
be counted as abstentions. Those voting electronically should be warned of each
skipped item. Non-votes, like more clearly indicated votes, should not be:
changed to reflect the voting preferences or recommendations of brokers,
bankers, management, board ot the soliciting committee, since these parties may
have interests not fully aligned with those of shareowners. The same principle




applies to all items on the proxy, including votes for directors, company and
shareowner proposals.

When we vote in civic elections, a governing body doesn’t fill in our non-votes. if
we have not formed an opinion, sometimes we defer to what we hope are more
informed voters. That does not mean we want someone to step in and cast our
vote for us. We simply trust in the intelligence of others who do have the right to
vote and who exercise that right. Why should our votes in corporate elections be
different in this regard?

Biased counting is having a real impact. Unfortunately, it will not end when broker
voting ends. Broker voting has already been eliminated on shareowner
resolutions. Yet, the impact of granting discretionary authority to vote non-votes
continues to tip the voting scales. For example, Ray T. Chevedden's proposal to
allow 10% shareowners to call a special meeting lost by 0.3% of the vote recently
at Bank of America. Without the biased count, it may have won.

The integrity of the voting system is critical. The SEC’s current rule sends the
wrong message to shareowners. It says, “don’t worry about voting. If you leave
an item blank, we wili allow that vote to be assigned to someone else,”
regardless of possible conflicting or nonaligned interests. The current rule does
not reinforce a robust market or vigilance by shareowners. It does not send a
message that voting is important. Shareowners then become shareholders,
without responsibilities, much like gamblers with betting slips. The Commission
should encourage responsible ownership, not gambling.

The SEC should regulate the power relationships between actors in the market,
not tip the balance to one party when the other fails to act. Instead, the SEC
should remind each party of the importance of their respective roles. The current
Rule 14a-4(b)(1) misaligns interests by yielding disproportionate control to
brokers, bankers, managers and boards, instead of educating and engaging
shareowners. Please adopt the requested amendments.

Please direct questions concerning this petition to James McRitchie, who is
authorized to speak for the co-filers on the substance of this petition.

Sincerely,

James McRitchie, Publisher
Corporate Governance, CorpGov.net
9295 Yorkship Court

Elk Grove, CA 95758

916.869.2402



The following have agreed to be listed as co-filers:

John Chevedden
Rule 14a-8 proposal proponent since 1996

Giyn Hoilton, Executive Director
United States Proxy Exchange

Mark Latham -
VoterMedia.org v
' I0F COP
Eric M. Jackson, Ph.D. PlIRI I DF?FDFHP
Managing Member
Ironfire Capital LLC

James P. Hawley, Ph.D.

Professor and Co-Director

Elfenworks Center for the Study of Fiduciary Capitalism
Saint Mary's College of California

Andrew Williams

Professor and Co-Director

Elfenworks Center for the Study of Fiduciary Capitalism
Saint Mary's College of California

Andrew Eggers, President
ProxyDemocracy.org

Bradley Coleman
ProxyDemocracy.org

Erez Maharshak
ProxyDemocracy.org



OPEN MEETING OF THE SECURITIES AND EXCHANGE COMMISSION
Wednesday, April 8, 2009 -10:17 a.m.

COMMISSIONERS PRESENT:
Mary L. Schapiro, Chairman
Kathleen L. Casey
Elisse Walter
Luis A. Aguilar
Troy A. Paredes

Mr. Sirri, Director, Ms. Tao, Ms. Swindler and Mr. Williams, of the Division of
Trading and Markets; Mr. Overdahl, Chief Economist, and Mr. McCormick, of the Office
Economic Analysis; and Mr. Becker, General Counsel, and Ms. Mitchell, of the Office of
General Counsel, were present.

Following discussion, the Commission approved (5-0) the issuance of a release
proposing rules restricting short sales under certain circumstances. [Rules 200(g) and 201
of Regulation SHO under the Securities Exchange Act of 1934].

(See Release 34-59748, dated April 10, 2009.)

. (The meeting began with audio webcast only, video and audio became available
on webcast at 10:27 am.)

The meeting was adjourned at 11:33 a.m.

Elizabeth M. Murphy
Secretary -

By: Linda Cullen
Program Informatlon Spec1allst

PUBLIC REFERENCE COPY
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UNITED STATES
SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20549

OFFICE OF
THE SECRETARY

Open Meeting Agenda

Wednesday, April 8, 2009

Mem 1: Amendments to Regulation SHO
Office: Division of Trading and Markets
Staff: ' James Brigagliano, Josephine Tao, Victoria Crane, Joan Collopy,

Christina Adams, Matthew Sparkes

* ok ok

Item 1: The Commission will consider whether to propose rules restricting short
sales under certain circumstances,

For further information, please contact Josephine Tao, Victoria Ctane,
Christina Adams, or Matthew Sparkes, Division of Trading and Markets,
at (202) 551-5720.

. o
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UNITED STATES OF AMERICA
- ' BEFORE THE
SECURITIES AND EXCHANGE COMMISSION

April 27, 2009 -

+

“In the Matter of C
‘ | ORDER DECLARING THE APPLICATION
Lions Gate Entertainment Corp. FOR QUALIFICATION OF THE TRUST
2700 Colorado Avenue, Suite 200 INDENTURE EFFECTIVE PURSUANT TO

Santa Monica, California 90404 SECTION 307(c) OF THE TRUST INDENTURE
: ' ACT OF 1939, AS AMENDED

File No. 22-28888

Lions Gate Entertainment Corp. filed with the Commission an application on Form T-3 and
a Form T-1 for the qualification of the indenture identified in those documents, pursuant to Section
307(2) of the Trust Indenture Act of 1939, and the rules thereunder, and has requested acceleration
of the effective date of the qualification of the indenture, pursuant to Section 307(c) of the Act.

.. Itis ORDERED that the application shall become effective and the indenture qualified at
12: 00 PM on Apnl 27, 2009.

Attentlon is directed to the provisions of Section 324 of the Trust Indenture Act of 1939, as
amended, which make unlawful certain representations with respect to the effect of quahﬁcatlon
under the Act, .

Forthe Commission, by the Division of Corporation Finance, pursuant to delegated

, autt hority. “ . 7}2 % |

Elizabeth Murphy
Secretary

PHRI I RFFEREHCE COPY
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UNITED STATES OF AMERICA
BEFORE THE
'SECURITIES AND EXCHANGE comvussmN

April 27, 2009

in the Matter of ‘

_' ORDER DECLARING THE APPLICATION
Lions Gate Entertainment Inc. FOR QUALIFICATION OF THE TRUST
2700 Colorado Avenue, Suite 200 INDENTURE EFFECTIVE PURSUANT TO

Santa Monica, California 90404 SECTION 307(c) OF THE TRUST INDENTURE
. ACT OF 1939, AS AMENDED

File No. 22-28888-01

Lions Gate Entertainment Inc. filed with the Commission an application on Form T-3 and a
Form T-1 for the qualification of the indenture identified in those documents, pursuant to Section
307(a} of the Trust Indenture Act of 1939, and the rules thereunder, and has requested acceleration
of the effective date of the qualification of the indenture, pursuant to Section 307(c) of the Act.

It is ORDERED that the application shall become effective and the indenture qualified at
12: 00 PM on April 27, 2009.

Attention is directed to the provisions of Section 324 of the Trust Indenture Act of 1939, as
amended, which make unlawful certain representations with respect to the effect of qualification
under the Act.

For the Commission, by the Division of Corporation Finance, pursuant to delegated

~ authority.

Elizabeth Murphy
i Secretary ' :
o | PURLIC REFERERCE COPY
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UNITED STATES

SECURIT!ES AND EXCHANGE COMMISSION
. WASHINGTON, D.C. 20549

OFFICE OF
THE SECRETARY

March 31, 2009

Keith Paul Bishop, Esq.
23311 Via Dorado
‘Trabuco Canyon, CA 92679

Re: Rulemaking Petition File No. 4-580
Dear Mr. Bishop:

This letter ackno;vledges receipt by this office on March 30, 2009,
of your rulemaking petition dated March 22, 2009, requesting the

Commission to amend-the reference to Tier 1 of the Philadelphia Stock
Exchange, Inc. in Rule 146(b)(1)(ii) under the Securities Act of 1933.

The petition has been assigned the above-noted file number and
has been referred to the appropriate division of the Commission. This
office will notify you of any pertinent action taken by the Commission. .

Sinéerely,

"Elizabeth M Murphy
Secretary

PUBLIC REFFRFNCE cnpv




AR

" Keith Paul Bishop

949) 290-8829
bishop@post.harvard.edu

P S —————

- RECEIVED

- carif® COPYL e 307000
Elizabeth M. Musphy PURLIC AEFERFE g ]

Secretary

U.S. Securities & Exchange Commission
100 F Street, NE

Washington, DC 20549

March 22, 2009

Petition for Rulemaking with Respect to Rule 146(b) 4[ —_ 55O
Dear Ms. Murphy

Pursuant to Securities and Exchange Commission (*Commission”) Rule of Practice 192(a), I
hereby petition the Commission to amend Rule 146 (17 C.F.R. §230.146) to amend the reference to Tier 1
of the Philadelphia Stock Exchange, Inc. in paragraph (b)(ii). The Commission included Tier 1 of the
Philadelphia Stock Exchange, Inc. when it adopted Rule 146(b) in 1998. See Commission Release No. 33-
7494, 34-39542. On July 24, 2008, by The NASDAQ OMX Group, Inc. acquired the Philadelphia Stock
Exchange, Inc. See Securities Exchange Act Release Nos. 58179 (July 17, 2008), 73 FR 42874 (July 23,
2008) (SR-Phix-2008-31); and 58183 (July 17, 2008), 73 FR 42850 (July 23, 2008) (SR-NASDAQ-2008-
035). Effective August 18, 2008, the name of the Philadelphia Stock Exchange, Inc. was changed to
“NASDAQ OMX PHLX, Inc.” See Commission Release No, 34-58380. Effective October 24, 2008, the
NASDAQ OMX PHLX, Inc. terminated its equity trading platform. As a result of these changes, Rule
146(b) should be amended at a minimum to reflect the current name of the former Philadelphia Stock
Exchange, Inc., to wit “NASDAQ OMX PHLX, Inc.” Updating the name of the exchange in Rule 146
would limit confusion about the status of the NASDAQ OMX PHLX, Inc.

Before making this change, however, I urge the Commission to review the current standards of the
NASDAQ OMX PHLX, Inc. with respect to the listing and trading of securities. In fact, the Commission
when it adopted Rule 146(b) noted that “Congress intended for the Commission to monitor the listing
requirements of the regional exchanges, consistent with its supervisory authority under the Securities
Exchange Act of 1934 ("Exchange Act™), to ensure the continued integrity of these markets and the
protection of investors.” Commission Release No. 33-7494, 34-39542.

By way of background, I previously served as California’s Commissioner of Corporations, Interim
Savings & Loan Commissioner, and Deputy Secretary and General Counsel of the Business,
Transportation & Housing Agency. Iam a former member of the California Senate Commission on
Corporate Governance, Shareholder Rights and Securities Transactions. 1 also previously served as Co-
Chairman of the Corporations Committee of the Business Law Section of the California State Bar and




Ms. Elizabeth M. Murphy
Page 2

Chairman of the Business & Corporate Law Section of the Orange County Bar Association. Please note,
however, I am writing solely in my individual capacity and not on behalf of any other person or entity.

If the Commission should have any questions regarding the foregoing, please do not hesitate to
contact me.

Keith Faul Bishop
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OPEN MEE:HNG OF THE SECURITIES AND EXCHANGE COMMISSION

Wednesday, January 7, 2009 -10:15 am.

COMMISSIONERS PRESENT:

Christc'»pher Cox, Chairman
Kathleen L. Casey

Luis A, Aguilar

Troy A. Paredes

The Commission heard oral argument on an appeal by Gary M. Kornman (“Kornman™) from an
initial decision of an administrative law judge.

The law judge found that Kornman had been convicted of providing a false statement to the
Commission in violation of 18 U.S.C. § 1001. Based on his conviction and the conduct underlying it,
the law judge determined that Kornman should be barred from association with a broker, dealer, or
investment adviser.

The argument was concluded at 10:54 a.m., and the Commission took the matter under advisement.

The Commission heard oral argument on an appeal by Nature’s Sunshine Products; Inc.
(“Nature’s Sunshine”) from an initial decision of an administrative law-judge.

The law judge found that Nature’s Sunshine had violated Section 13(a)} of the Securities
Exchange Act of 1934 and Exchange Act Rules 13a-1 and 13a-13 by failing to file any annual report on
Form 10-K since filing its Form 10-K for the year ended December 31, 2004, and by failing to file any
quarterly report on Form 10-Q with financial statements that had been reviewed by a registered
independent public accounting firm since filing its Form 10-Q for the quarter ended June 30, 2005. The
law judge revoked the registration of Nature Sunshine’s common stock pursuant to Section 12(j) of the
Securities Exchange Act of 1934.

The argument was concluded at 11:40 a.m., and the Commission took the matter under
advisement.

The meeting was adjourned at 11:40 a.m. ' ﬁ"ﬂ[lc REFEREHCE GOPY

Florence E. Harmon
Deputy Secretary

By: Linda Cullen
Program Information Specialist
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Item 2:

UNITED STATES
SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20549

. Open Meeting Agenda

Wednesday, January 7, 2009

Gary M. Kornman - 'PUBLIC REFERENCE COPY

Office of the General Counsel

Joan L. Loizeaux, Joan A. McCarthy, Jerome P. Sisul

Nature’s Sunshine Products, Inc.
Office of the General Counsel

Joan L. Loizeaux, Joan A. McCarthy, Bari S. Podell

¥k % -

The Commission will hear oral argument on an appeal by Gary M.
Kornman from an initial decision of an administrative law judge barring
him from associating with any broker, dealer, or investment adviser. The
law judge based her decision to impose associational bars on Kornman'’s
having been criminally convicted of making a false statement to the
Commission in violation of 18 U.S.C. § 1001. Issues likely to be
considered include whether it is in the public interest to bar Kornman from
association with any broker, dealer, or investment adviser.

The Commission will hear oral argument on an appeal by Nature’s
Sunshine Products, Inc. (“Nature’s Sunshine” or the “Company”) from an
initial decision of an administrative law judge. The law judge found that
Nature’s Sunshine had violated Section 13(a) of the Securities Exchange
Act of 1934 and Exchange Act Rules 13a-1 and 13a-13 by failing to file

" any annual report on Form 10-K since filing its Form 10-K for the year

ended December 31, 2004, and by failing to file any quarterly report on
Form 10-Q with financial statements that had been reviewed by a
registered independent public accounting firm since filing its Form 10-Q
for the quarter ended June 30, 2005. Issues likely to be considered include
whether it is necessary or appropriate for the protection of investors to
revoke the reglstratlon of Nature’s Sunshine’s common stock.

For further information, please contact the Office of the Secretary at (202) 551-5400.

Sliic Reference Go::
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| UNITED STATES
SECURITIES AND EXCHANGE COMMISSION

100 F Street, N.E.
Washington, D.C. 20549

OFFICE OF
THE SECRETARY

March 3, 2009

Mr. Lawrence J. Goldstein
Santa Monica Partners, L. P.
1865 Palmer Avenue
Larchmont, NY 20538

Re: Supplement to Rulemaking Petition File No. 4-483

Dear Mr. Goldstein: )
...lf
E

This letter acknowledges receipt by this office on February 26, 2009 of
your February 25, 2009 supplement to your rulemaking petition (by e-mail).

The supplement has been linked to the‘above-referenced file number.
This office will notify you of any pertinent action taken by the Commission.

Sincerely,

Elizabeth M. Murphy Wfl@ﬂ .
Secretary

PUBLIC REFEREFCE COPY
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SANTA MONICA PARTNERS, L.P.
Founded 1982

1865 Palmer Avenue
Larchmont, New York 10538

Tel. 914.833.0875 Fax 914.833.1068

lia@smplp.com www.smplp.com

February 25, 2009

" Ms. Elizabeth M. Murphy
Secretary
Securities and Exchange Commission

Washingion DG 20646 PURLIC REFERENCE COPY

Dear Ms. Murphy:

I write to follow up my letter to you yesterday, February 24, 2009, in order to provide additional information,
facts and perspective with respect to the issues created by the SEC def nition of “shareholder” being
“shareholder of record” and not “beneficial shareholder.” .
I am not a Johnny come lately to this issue and the problems it has caused investors. Nineteen years have now
elapsed since | first brought this very same matter to the attention of the Commission.

| brought the matter and its negative impact to the attention of the then Chairman of the SEC, Richard Breedon,
in a letter | wrote on March 28, 1990. | waited cver two months without any response. A type of reaction from
the SEC which we unfortunately have seen continue as the SEC norm with the previous administration — need |
say anything more than "Madoff’ or "Harry Markopolos?” -- and the reason we now bring this issue up once
again, and with great hope for a change, given the new SEC Chairman, new commissioners and new staff,

After a while | realized | was getling bed bug treatment responses and | brought ali of the above, in the spring of
1990, nearly ningteen years ago, to the attention of my Congresswoman Nita Lowey who then called the matter
to the attention of then Chairman of the Committee on Energy and Commerce, John D. Dingell. Chairman
Dingell in turn brought the matter to the attention of the SEC Chairman Richard Breedon, who in turn | presume
handed the issue and all my correspondence over to E.T. That is to SEC Associate Director Ms. Mary E.T.
Beech.

In May 1990 | had also started writing to Ms. Mary E. T. Beech. Taday long after the still popular 1982 Spielberg
hit fiim E.T. the Extra-Terrestrial “E.T. | am inclined to ask the famous question posed in that film, "E T where are
you?" (Smile) since her last correspondence to me was June 15, 1990 when she wrole “your suggestions will be
given consideration by this Division and will not be forgotten as we move forward with our responsibility to
ensure full and adequate disclosure pursuant to the federal secunties faws.”

Please see the attached scanned “Letters to and from SEC 1980 PDF" — there was no computer, no email and
no website inexistence to post on back in 1990 -- with key correspondence of Chairman Breedon, Chairman
Dingell, Mary E. T. Beech and myself.

| am a patient man but have finally concluded after waifing nearly twenty years, | was in fact “forgotten” and the
Commission has not felt any “responsibility to ensure full and adequate disclosure”{o the fullest possible extent
which means recognizing that companies having more than 300 beneficial shareholders have been allowed to
go dark because a stockholder is defined as one of record and not one which is beneficial. But hope springs
eternal in me. And so | have decided to write lo the Commissicn once again.

Along with many other investors, we have been victimized by a very troubling trend which began in the nineteen
eighties, accelerated in the nineteen nineties and in the twenty-first century spurred on by the July 30, 2002
passages of Sarbanes Oxley (SOX) has progressed even further to the detriment of public shareholders. Please
see our November 1, 2002 lelter to Mr. Jonathan G. Katz, SEC at
hitp://sec.govirules/proposed/s74002/jgoldstein.txt,

Stocks Overlooked or Ignored by Otherwise Intelligent Investors®
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The Problem Persists and Worsens
As | mentioned yesterday, | am hopeful that today you will take up the same issue about the definition of
“shareholder” in order to remedy, indeed to protect shareholders from the damage that companies going dark
cause them, Today, after well over twenty years of no change, shareholders in all too many companies have
been and continue to be disenfranchised as many “darkened companies” no longer issue proxies or hold annual
meelings and the owners no longer receive quarterly or even annual reports. Moreover, proxies are no longer
issued nor is such basic information such as the names of the management and the board of directors and their
shareholdings and compensation revealed. Shareholders are also denied all the other usual and normal
information they received about the companies in the past such as media interviews, conference calls or even
mere financial press releases.

We repeatedly have warned the SEC of all the damage that would result to shareholders as more and more
companies “go dark” and that would and indeed has resulted merely from the use of computers and the advent
of digital record keeping which was going to sweep through the investment community. Digitalization meant
brokerage firms would no longer hold stock certificates and would therefore no longer hold securities in any but
one main nominee name thereby reducing the number of beneficial holders to a far smaller number of record
holders. The significance of this of course was as described above that the SEC defined shareholder as a
record holder and not a beneficial holder and so by SEC definition companies could claim far fewer
shareholders despite no change in the actual number of real owners i.e. the beneficial shareholders.

Today shareholders have found there is additional cost if they want to become shareholders of record. Brokers
and DTC now make materia! charges if a client (beneficial owner) requests a stock certificate. Some brokers
have even erroneously told me it is no longer possible to obtain stock certificates.

Let's see how it works. If a company has 500 shareholders with stock held at a handful of -- say 25 brokerage
firms -- and 10 shareholders with certificates in their names, they are relieved from reporting requirements as
under the regulations there are only 35 holders of record. Commencing January 1, 2009 the Depository Trust
Company and its broker members have made it even more difficult for shareholders to register stock in their
own names. A person buying stock and having it put into his/her name is almost an extinct practice at this point.
Some firms now charge $100 (I was just informed that Goldman Sachs has a $200 charge) to register stock
assuming they will even do it at all. Therefore, hundreds, andg perhaps thousands, of public companies have
escaped SEC regulation and "gone private”, the so called "gone dark®, even though they have many hundreds
of shareholders and in fact have more than 300 beneficial shareholders - the level below which they are
permitied to de-register from the SEC -- strictly due to the disenfranchising enabling technicality of counting a
"shareholder” as one whiich is "of record” and excluding all the "beneficial shareholders” who are the
corporations owners.

My suggestion nineteen years ago was to remedy the damage real and potential with the stroke of the pen by
merely subshtutmg *beneficial” for “record”in defining “shareholder.” | urged the SEC to merely make a one
word change in its definition, The SEC has for decades now refused and we have since seen and suffered all
the damage that has occurred in the last twenty years and is ongoing as we speak. | again urge you to do the
right thing and make the appropriate change now today. Change record holders to beneficial holder or direct
nominees 1o look all the way through brokers and others for whom they hold stocks and bonds too, to the
beneficial owners.

Thank you very much for your prompt attention to this very important matter.

By all means please call me please call me to discuss further or if you have any questions. t will very much
appreciate hearing from you .

Warmly,

\Z,,W,M;d Qgﬁ&u—aza

Lawrence J. Goldstein

Stocks Overlooked or Ignored by Otherwise Intelfigent Investors®



L.J. GOLDSTEIN & COMPANY
. INCORPORATED

( ‘ 230 PARK AVENUE
NEW YORK, NY 10169

© 212-681.0732
A
5 March 28, 18%0

The Honorable Richard Breeden

Chairman

Securities and Exchange Commission

450 Fifth Street, N.W.

Judiciary Plaza ‘

Washington, D.C. 20549

Dear Sir:

I believe the time has finally arrived to recommend to the
, Congress a small change be made in the language of Section 12(g) of

( the Securities and Exchange Act of 1934.

Unless -the change-suggested herem :is made, -the number of.
~— major U. S. corxporations terminating registratlon of their
securities w111 accelerate

I anm enclosing a fairly completie file of correspondence on the
subject of "who is a shareholder".

Under the Securities and Exchange Act of 1934, Section 12(g},
a public company may terminate its registration if it certifies
that the number of its shareholders has fallen below 300.

The Act defines a stockholder as a "holder of record".

With the aid of computers the entire investment community,
including banks and brokers, has made a, concerted effort,.
encouraged by the SEC J.tself, to reduce paperwork. Oné key result
‘has been that the use of ‘a small number of nominees to replace
substantial numbers of beneficial owners:as holders of record has
become widespread . .

The entire stock‘ brokerage industry, for example, essentially
uses a gingle nominee as the holder of record for all of the
industry’s clients who are the real, beneficial owners of.
‘gsecurities. (The most frequently used noninee by that community
is CEDE & Company, the Central Depository.)

.' {f\



The Honorable Richard Breeden
March 28, 1990
page two

Consequently, while a company could have hundreds or thousands
of shareholders, they only know of one record holder, in this
instance, CEDE.

Once a company certifies (on a one page form) that it has
fallen below 300 record holders, that company may stop filing
guarterly (10~ Q} and annual (10-K) reports, and may cease
soliciting proxies. In short, they may stop providing share-
holders, the public and the government with important information.

I have had many experiences where companies with 500 or 600
beneficial shareholders suddenly are able to de-register by
claiming they had fewer than 300 record shareholders. Even though
I have been able to provide documentary evidence to both the
company and the SEC that the company really had in excess of 300
beneficial holders, the company is able to say, "sorry, xrecord
holder is what counts; no information for you any more".

As the enclosed article, "Now you See the Junk, Now you Don’t"
on page 40 of Business Week, April 2, 1990, suggests, it now looks
like a much larger ox is being gored than might be imagined. A lot
of well-known companies apparently have just begun to use this
"loophole" rule with regard to who is a holder. For them, a record
holder means everything while beneficial owner means nothing.

I can see no reascon for the government and security holders to
be cut off from information, and investors to be disenfranchised
simply because the use of nominees to reduce paperwork, etc., has
been encouraged by the Commission and become the norm in the 1980's
and 1990's,

I believe that the Securities and Exchange Act of 1934,
Section 12(g), should be amended to reguire companies to contlnue
to be registered with the SEC if they have 300 or more beneficial
holders as opposed to record holders.

Incidentally, the rule is really a peculiar one because, as I
understand it, the way it now reads, while a company may ~ -
de-register if it falls below 300 holders, it isn’t required to
re-register until it has more than 500 holders. As a result, while
veveryone" thinks that only companies with fewer than 300 holders
don’t have to report, there are numerous publicly traded companies
with as many as 499 holders that also are not reporting companies.



The Honorable Richard Breeden
March 28, 1890
page three

LY

Every company that has public shareholders and securities
traded in the stock market, even if "stock market" nmeans over-~
the-counter in the Pink Sheets, even if the shares are closely held
and inactively traded, should have to provide 10~0Q’s and 10-K’s and
meet proxy disclosure requirements as promulgated by the SEC.

We pride ourselves in this country on having the best
securities markets and the best flow of information in the world.
This loophole in Section 12(g) more and more is being used to
eliminate the SEC standards of full disclosure and negatively
impact the high regard which the U.S. markets enjoy the world over.

I originally started to bring this issue to the attention of
the Securities and Exchange Commission, New York and American Stock
Exchanges, National Association of Securities Dealers and the
Securities Industry Association, and others in the fall of 1988.

The spark that ignited my efforts was the decision of Gray
Communications Systems, Inc. to de-register in October 19288. They
claimed that they fell well under 300 holders. I provided them
with documentary evidence that they had well in excess of 300
stockholders. Of course, the operative word for -them was record
holder while for me it was beneficial holder.

Gray Communications, incidentally, owns newspapers and
television stations. I found it ironic that such an enterprise
which is obviously interested in reporting information to the
public, decided to cut off the information flow about itself. In
this instance, it affected all sharcholders negatively because not
only did the information flow fall dramatically, but the market for
the company’s shares has virtually disappeared. None of this would
have happened if the SEC Rule had been based on beneficial holders.

I suspect if this change (from "holder of record" to
"beneficial owner") was made, some of the companies in the
Business Week article would find that they have more than 300
security holders.

My point is that there is a much larger constituency that-now
should have some concern about an antiguated rule, and this
includes Congress which has concerned itself with the whole junk
bond phenomenon. : i
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U.S. Bouse of Representatives

Committee on Energy and Lommerce
Room 2125, Rapburn FBouse Otlice Bulding
- ashington, BL 20315

June 13, 19990

The Honorable Richard C. Breeden

Chairman

Securities and Exchange Commissioﬁ
450 Fifth Street, N, W,

_Washington, D. C.

205469

Dear Chzirman Breeden:

This is with reference to the enclosed correspondence to
Represertative Lowey concerning the ability of highly leveraged
companies to hide public disclosure of their debt by taking
advantace of a loophole in the Securities Exchange Act of 1934.

Please have someone.look into this inquiry-and advise us of -
your findings. by the close.of.businasﬁ.on Friday, July 27, 1990,

Thank you for your coo

Enclosure

Tation and attention to this request.

Sincerely,

e ™

JOHN D. DINGELL
CHAIRMAN

cc: The Honorable Nita N. Lowey —
Subcommittee on Telecommunications and Finance
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L.J. GOLDSTEIN & COMPANY
INCORPORATED

230 PARK AVENUE
NEW YORK, NY 10189

212-881-0732

June 1, 1990

Mrs. Mary E.T. Beach
Associate Director
Securities and Exchange Lomm1551on

‘Pivision of Corporation Finance

Washington, D.C. 20549

Dear Mrs. Beach:

As you know, I have tried many times to reach you by
telephore since receiving your letter of May 7th

I know you did return one of my calls when I was out to

‘lunch one day. I would like to speak with you.

The NASD, in administering the operation ¢f the NASDAQ
system, utilizes a "beneficial holder" standard for meeting
criteria for inclusion in NASDAQ (see Part II, Section 1(5)
of Schedule D of the NASD By-Laws).

Why can’t the Securities and Exchange Commission move
promptly to amend Section 12(g)(4) of the Securities and
Exchange Act of 1934 by replacing the words Yholders of record"
with the words "beneficial holders", thereby mocdernizing the
Rule and joining with the NASD which has already seen fit to do
s0? ' ' -

Please be assured that I appreciate your considering my
suggestion. However, I think you can understand that I would
like to have some sense of whether you are w1111ng to put this
on the front burner and deal with it sooner rather than later.

I would also like to point out to you that making the
suggested change from "holder of record" to "beneficial holder”
ties in very nicely with the Commission’s approval of the 0TC
Bulletin Board Display Service which I understand is effective
today on Levels II and III. It is paradoxical that in adopting
the OTC Bulletin Board, the NASD, with the full support-and
approval of the Commission, has taken a step forward with regaid
to improving marketablllty for a very substantial number of
stocks of companies which have ceased to be filers with the
commission. In many instances these companies were permitted to
deregister because of the definition of shareholders.
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UNITED STATES
SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20549

DIVISION OF
"~ CORPORATION FINANCE

June 15, 1990

Mr. Lawrence J. Goldstein

L.J. Goldstein & Company, Incorporated
230 Park Avenue

New York, New York 10169

Dear Mr. Goldstein:

Thank you for your letter of June 1, 1990, in which you
reaffirm your desire that the Commission make certain legislative
proposals to Congress regarding reporting requirements for public
companies. Because we have had difficulty reaching each other by
phone, I am responding by letter.

In your most recent letter, you state that you believe a
paradox exists in that the Commission has recently approved a
system implemented by the National Association of Securities
Dealers which you assert improves the marketability of a
substantial number of stocks issued by companies which have
ceased to file reports with the Commission because they have been
allowed to deregister pursuant to Section 12(g). As you know,
the NASD's OTC Bulletin Board represents the automation of a
system which has existed. for many years and its implementation
— does not relieve issuers that list their securities through that

medium of any obligation under the federal securities laws that
existed previously. The same information still must be made
available by market makers before a glven security may be listed
on the Bulletin Board, including information regarding Section
12(g) companies.

R

You also ask why the Commission cannot move promptly to
modernize Section 12(g)(4) of the Securities Exchange Act of 1934
by replacing the words "holders of record" with the words
"beneficial holders," thereby reflecting policies already
implemented by the NASD in its By-Laws. As I indicated in
response to your letter of March 28, 1990, your suggestions will
be given consideration by this Division and will not be forgotten
as we move forward with our responsibility to ensure full and
adequate disclosure pursuant to the federal securities laws.

Thank you again for you communications.

Sincerely,

Mary E, T Beach
Associate Director



L.J. GOLDSTEIN & COMPANY
INCORPORATED

230 PARK AVENUE
NEW YORK, NY 10189

212-601.0732

June 25, 1990

Mrs., Mary E.T. Beach

Associate Director

Securities and Exchange Commission

Division of Corporate Finance

Washington, D.C. 20549 -

Dear Mrs. Beach:

Thank you for your letter of June 15, 1990 in which you
responded to my letter of June 1, 19%50.

I would like to clarify my point w1th regard to the QTC
Bulletin Board.

Yes, it automates an existing system - "pink sheet trading".
However, if you accept as true the assertion that marketability
of a substantial number of stocks issued by companies which have
ceased to file reports with the Commission has improved, (and
this has been the case as there are numerous instances in which
firm bids and offers have already replaced pink sheet
"indications" and "workout" quotes, and spreads between bids and
offers have alsoc narrowed. It is my understanding that the
volume of transactions has also picked up.) then you have the
paradox which I described.

Large numbers of issuers who are not subject to Commission
regulation, do not file 10-X’s or 10-Q’s, do not solicit proxies
and provide little or no information whatever to shareholders,
are now seeing an improved market for their securities.

I will be very glad to discuss specific s1tuatlons with you
if you are interested. -

It seems to me that what we are witnessing is a Securities
and Exchange Commission approved market system in which trading
has been both facilitated and improved without issuers having a
requirement to provide information to shareholders. While this
may not have been the intent, it is nevertheless the real world
effect.

4
'




Mrs. Mary E.T. Beach
June 25, 19%0
page two

I had thought that the Commission regquired full disclosure

from companies whose shares are permitted to trade in the Unitead
States. Was I wrong? '

Also, I want you to know that I am pleased that you will see
fit to give consideration to my suggestion to modernize Section
12(g) (4) of the Securities Exchange Act of 1934 by replacing the
words "holders of record" with the words "beneficial holders®.

I would like to know if there is ahything I can do to assist
you in this matter and when you will, as you say, "move
forward"?

Thank you again for your prompt attention to these matters.

sin ely,

Ca ) Al I
awrence J. Goldst

LJIG:jbn
Encl.



UNITED STATES
SECURITIES AND EXCHANGE COMMISSION

100 F Street, N.E.
Washington, D.C. 20549

OFFICE OF
THE SECRETARY

February 25, 2009

Mr. Lawrence J. Goldstein
Santa Monica Partners, L. P.
1865 Palmer Avenue
Larchmont, NY 20538

PIIRI i REFERFHCE COPY

Re: Rulemaking Petition File No. 4-483
Dear Mr. Goldstein:

This letter acknowledges receipt by this office on February 25, 2009 of
your February 24, 2009 rulemaking petition (by e-mail). The petition asks the
Commission to conduct rulemaking under Section 12(g)(5) of the Securities
Exchange Act of 1934 to amend Rule 12g5-1 under the Exchange Act to
include as "held of record" with respect to any particular equity security each
account for a beneficial owner holding the security in "street name.”

The rulemaking petition has been assigned the above-noted file number,
which is the same file number given the petition filed by The Nelson Law Firm
on Behalf of Nine Institutional Investors. This office will notify you of any
pertinent action taken by the Commission.

Sincerely,

Elizabeth M. Murphy
Secretary
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SANTA MONICA PARTNERS, L.P. _-!
Founded 1982 B v

1865 Palmer Avenue o s A
Larchmont, New York 10538 FEB ?‘] U.]Ug

Tel. 914.833.0875 Fax 914.833.1068 B o e s

OFFICE OF the SelnETARY
ligoldstein@bloomberg net www. smplp.com

- A4 L
February 24, 2009 Y 6/ 3

Ms. Elizabeth M. Murphy

Secretary

Securities and Exchange Commission
100 F Street, N.E.; Room 10900
Washington, D.C. 20549

PURLIC REFERENCE coPY

With an investment in Compass Knowledge Holdings, Inc. of nearly $800,000 and some 540,000
shares, we own 3.4% the company's more than 16 million outstanding shares. However, we are not
recognized as shareholders by the company. Moreover, we are but one of more than 200 beneficial
shareholders holding over 4 1/2 million shares of the company who are nof counted as shareholders
by the company.

Dear Ms. Murphy:

The reason for this is of course we and the other 200 plus beneficial shareholders are not registered
shareholders. This is the case because our collective shares of stock are held by our respective
stock brokerage firms each of which hold and register all of the shares in same single nominee name
Cede, the nominee of the Depository Trust Company known as DTC. The latter is required to look
through Cede but only to count the handful of brokerage firms holding stock as registered
stockholders, but is neither required nor does it look through to the more than 200 of the brokers’
separate client accounts, the beneficial holders, who actually own the millions of shares of Compass
Knowledge Holdings stock.

By counting only the handful of brokerage firms as holders of record rather than the more than 200
separate client accounts owning millions of shares each of whom are beneficial holders, together
with what probably are a couple of hundred beneficial stockholders holding stock certificates, who
were therefore counted as holders of record, Compass Knowledge Holdings, Inc. severa! years ago
was allowed to certify that it had fewer than 300 shareholders, according to the SEC definition of
shareholder, i.e. registered sharehoider, even though it had considerably more than 300 actual i.e.
beneficial stockholder owners.

Accordingly, we as well as all the other more than 300 Compass Knowledge Holdings beneficial
stockholders are completely in the dark as to the affairs of the company.

Compass has claimed it is a private company since it is no longer required to comply with SEC rules
and requlations requiring full disclosure of what is normal and usual information to shareholders in
the United States of America such as annual or quarterly reports, proxies, insider purchases and
sales of stock on Form 4 or 13-D filings, or financial P R releases, or conference calls, etc and has
not even held annuat meetings. So we and all the other over 300 outside shareholders are
completely in the dark as to what goes on in the company. Of course the Company is no more
private than it was before it derggisterad. it still has more than 300 shareholders, its stock trades
under the symbol CKNGO and has daily bids and offers and sizes displayed by sixteen market
makers, it trades an average of 4, 382 shares a day in the past 6 months, it traded 1.53 million shares
last year and 3.66 million in 2007, it has a cusip number (20450U106); private companies have none
of these things.

DTC as you also are aware makes it very difficult to obtain a stock certificate, which is the only way
in which a beneficial shareholder today can get recognition as a record holder, by making it very

Stocks Overlooked or Ignored by Otherwise Intelligent favestors®
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expensive to obtain a certificate. In addition many brokers now levy high charges for a certificate and
transfer agents too make charges for issuing certificates. This adds insult to injury to the record
holder requirement of the SEC since for a shareholder to become a recerd holder is a costly and not
s0 easy a process and clearly plays, and has played, into the hands of companies like Compass
desiring to go dark and tell shareholders nothing more ever again.

The fact is we and our fellow stockholders of this Company (and as you are aware thousands of
other companies that have gone dark in recent years) have been completely disenfranchised as a
result of the SEC shareholder definition as holder of record rather than beneficial holder. This is
neither fair nor right.

According to yesterday's The New York Times -- 8.E.C. Chief Pursues Tougher Enforcement
(http:/iwww. nytimes.com/2008/02/2 3/business/2 3schapiro.htmi?ref=todayspaper) SEC Chairman
Mary Schapiro said last week “This agency did not pursue some critical issues and problems,” she
said in a brief interview lasf week. “We need to be transparent about what we missed. We need to
fearn from these tragedies.” No doubt she was referring to the Madoff and other scams that have
recently come to light.

However, this issue of not reporting anything to shareholders by companies which went dark
because of a clearly cutdated use of stockholder to mean record helder rather than beneficial owner
can or may even already have (hopefully not in this instance) hidden hanky panky in Compass for all
we know. Problems if any exist go undetected. Confidence in the Board and management is
impossible. In fact it was only recently after asking in writing numerous times for over a year “how
many directors do we have, what are their names, backgrounds and affiliations, contact information,
how much stock do they own, how are they compensated, what committees do they serve on etc.?”
that we were finally informed the directors number four gentlemen, and we were given only their
names and nothing else. Who these men are, their affiliations, experience, shareholdings,
compensation, trading activities in the shares of the company and so forth remain as a military secret
as all these questions go unanswered.

As with Madoff where his clients, his employees and the regulators were in a heard no evil saw no
evil situation while evil was clearly being done, for all we know we shareholders of companies gone
dark are in a similar situation. This is in no way an accusation or should it imply one. However, why
should it even cross our minds to even think “could it be” and be left to ask ourselves or to wonder
about evil doings? Don't you think particularly after all the recent news of skullduggery thata
stockholder definition loophole which allows a company to overnight go from full disclosure to no
disclosure is bad policy and in need of an immediate fix?

Chairman Schapiro indicated according to the Times article her commitment to “to moving quickly to
let shareholders have more say in executive compensation and board elections.” It was also
mentioned that you are "studying proposals for greater disclosures of the qualifications of board
members, particularly those involved in assessing risks and setting executive compensation.”

Shareholders of Compass know absolutely nothing of any of these matters. Heaven only knows, We
shareholders of Compass Knowledge Holdings and all the other companies having gone dark will
very much appreciate and need your help in this and really ASAP.

There is absolutely zero transparency, accountability, or disclosure at Compass -- no openness of
any kind whatever. Where we once had the best disinfectant, sunshine, we now have complete
darkness and worse, complete silence.

This is the first time in my more than 50 years of professional investing that | have ever encountered

a board and a CEQ that have no interest in seeing their own stock appreciate over time. For all we
know the insiders only interest is in (and maybe they are) buying up all the shares very cheaply from

the public shareholders who are as mentioned completely in the dark from one year to the next. Do
these directors have this and or other conflicts of interest? How would we ever even know?

Stocks Overlooked or Ignored by Otherwise Intelligent Investors®
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| am not the only investor who has pointed out the shenanigans made possible at companies which
have been and are being today allowed to go dark as has Compass.

On July 3, 2003 a Petition for Commission Action to Require Exchange Act Registration of Over-the-
Counter Equity Securities was presented to the Commission with a proposed beneficial owners rule
by Stephen J. Nelson. | have included a copy below of Request for Rulemaking under Section 12(g)
(5) of the Securities Exchange Act of 1934 concerning securifies held in Street Name (Petition No. 4-
483).

That nothing has ever been done to remedy the situation such as simply taking hold of a pen and
with one stroke changing the ward record to beneficial when describing shareholders, or directing
DTC nominee Cede look through broker names and go beyond to look through and count the
beneficial shareholders that each broker holds shares for is really quite surprising if not amazing.
Moreover, | find it astounding in light of the full airing given the above issue in his presentation that
attorney Stephen J. Nelson who submitted the petition with a proposed beneficial owners rule has
never as far as | am aware had an official response. This certainly seems odd to me. | hope it is to
you and that the Commission will now move at once to correct and protect investors from a very,
very bad situation. )

Thank you very much for your prompt attention to this very important matter.

By all means please call me please call me to discuss further or if you have any questions. | will very
much appreciate hearing from you

Warmly,
! e
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Lawrence J. Goldstein

ATTACHMENT

Petition for Commission Action to Require Exchange Act Registration of Over-the-Counter Equity
Securities

July 3, 2003

Mr. Jonathan Katz

Secretary

United States Securities and Exchange Commission
450 5™ Street, N.W.

Washington, D.C. 20549

Re: Petition for Commission Action to Require Exchange Act Registration of Over-the-
Counter Equity Securities

Dear Mr. Katz:

On behalf of David Shuldiner of Kanagawa Holdings LLC, Walter P. Carucci of Carr Securities
Corporation, Paul H. O'Leary of Raffles Associates, L.P., Paul D. Sonkin of Hummingbird
Management LLC, David Cohen of Athena Capital Management, David W. Wright of Henry
Investment Trust, L.P., James E. Mitchell of Mitchell Partners, L.P., Jack Howard of Steel Partners,
and Matt Brand of Performance Capital Group, LLC, each of whom are well-respected institutional

Stocks Overlooked or Ignored by Otherwise Intelligent Investors®
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investors (collectively, the "Institutional Investors), The Nelson Law Fitm, LLC respectfully
petitions the Securittes and Exchange Commission (the "Commission™) to take immediate action
to protect investors and prevent inequitable and unfair practices in the over-the-counter markets.
In particular, the Institutional Investors request that the Commission exercise its authority under
Section 12(g)(5) of the Securities Exchange Act of 1934 (the "Exchange Act") to amend Rule
12g5-1 under the Exchange Act ("Rule 12g5-1") to include as "held of record" with respect to any
particular equity security each account for a beneficial owner holding the security in "street
name.” The proposed amendment (the "Beneficial Owner's Rule") is attached hereto as Exhibit A.

The Beneficial Owner's Rule witl (i} conform a 38-year old rule to modern clearing practices, (ii)
serve the public interest and further the objectives of Section 12 of the Exchange Act by requiring
accurate, public reporting by issuers with many shareholders and (iii) prevent the current
widespread manipulation of the capital markets by some unprincipled issuers.

Introduction.

In response to complaints about fraudulent activity by companies with equities trading in the
over-the-counter markets, Congress enacted legisiation in 1964 to require a company having
total assets in excess of $10 million and a class of equity securities held of record by 500 or more
persons to file a registration statement under the Exchange Act.* Companies whose record
holders thereafter declined beneath 300 holders of record, or 500 holders of record and total
assets less than $10 million, would be permitted to deregister. As a practical matter, the
legislation, which added a new Section 12(g) to the Exchange Act, for the first time required
companies issuing securities that are traded over-the-counter to provide the information
generally available to investors in securities listed on the New York Stock Exchange. Over-the-
counter companies registered under Section 12{g) also were required for the first time to comply
with the proxy rules and insider trading and reporting requirements of Sections 14 and 16 of the
Exchange Act.

Section 12(g)(5) of the Exchange Act granted authority to the Commission to promulgate rules
defining the meaning of the term "held of record”. The Commission responded by proposing a
new Rule 12g5-1in 1964. This proposed rule was adopted in its current form in 1965,

Rule 12g5-1, as initially proposed, would have required each account held in "street name" to be
counted as "held of record."? An issuer would have been entitled to rely in good faith on the
representations made by the broker-dealer or bank concerning the number of accounts holding
securities in street name. In response to numerous comments from brokerage industry
participants who compiained that Rule 12g5-1 as proposed would be too burdensome, the
Commission dropped the requirement to count each account held in "street name" as "held of
record". Instead, the Commission required issuers to count as "held of record” only those
shareholders listed on the corporate records who had been issued a stock certificate.

For reasons that are not entirely clear, the Commission imposed a different requirement on
foreign issuers. Exchange Act Rule 12g-3(a){1) requires foreign private issuers to count each
account held in street name by a broker or bank to determine whether their stock must be
registered because it is held of record by more than 300 US investors.? There is no evidence to
suggest that this requirement for foreign private issuers has imposed an undue burden on either
Issuers or the banks and brokerage firms that have been required to respond to such requests.

The contrasting treatment for US domestic issuers and foreign issuers under the rules adopted
pursuant to Section 12{g){5) of the Exchange Act produces inconsistant and perverse results.
Investors in US issuers are deprived of the disclosures and protection provided under the
Exchange Act to investors In foreign companies.

The 38 years since Rule 12g5-1 was adopted have witnessed monumental changes in clearing
and settlement procedures. The transformation of clearing and settlement procedures have
caused, among many other things, a dramatic increase in the percentage of beneficial owners
holding equity securities in street name. In contrast to conditions that prevailed in 1965, it is now
uvnusual for a beneficial owner to appear on the corporate books as a holder of record or hold a

Stocks Overlooked or Ignored by Otherwise Intelligent Investors®
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stock certificate. As a result, Rule 1295-1 fails to properly effectuate the Congressional intent
expressed in Section 12 or the policy goals of the Exchange Act.

This petition contains four parts. In the first section, we describe recent illustrative examples of
companies that have used the definition of "held of record” in Rule 12g5-1 to avoid their duties to
investors under the Exchange Act. The second section points out the harsh consequences of the
rule's application on the investing public. The third section demonstrates that the definition is
obsolete and no longer aligns with modern clearing practices. Finally, we will show that adopting
the Beneficial Owner's Rule as proposed will not impose burdensome requirements on companies
or the brokerage industry. Rules adopted in response to the Shareholder's Communications Acts
have led to the development of an efficient industry procedure easily accessed by companies at
nominal cost te determine the correct number of beneficial owners who should be counted as
record holders. ’

Commenting on its decision not to require inclusion of street names in determining the number of
accounts "held of record”, the Commission noted that it would "determine in the light of
experience whether inclusion of these accounts at a future date is necessary or appropriate to
prevent circumvention of the Act and to achieve the intended coverage on a uniform and
acceptable basis."? We submit that recent experience provides strong and persuasive evidence
that inclusion of these accounts is essential to prevent widespread circumvention of the Exchange
Act and to protect the investing public,

Recent Examples of Circumvention,

In the very recent period beginning in January 2003, we have identified 24 issuers that have
deregistered their securities under circumstances suggesting manipulation of the capital markets
and circumvention of the Exchange Act.2 The following discussion will focus on three examples
that are illustrative of the current abusive practices perpetrated by issuers whose securities are
traded.on the over-the-counter markets.

SmartDisk Corporation - Using the Capital Markets as a Personal Piggybank.

On May 7, 2003, SmartDisk Corporation (NASDAQ: SMDK) filed a Form 15 with the Commission
to deregister its common stock and suspend its reporting and disclosure obligations under the
Exchange Act on the grounds that it has less than 300 "holders of record."® In a press release,
SmartDisk complained about the costs associated with preparing and filing periodic reports with
the Caommission.? The facts suggest a more sinister motive.

On October 5, 1999, SmartDisk sold 3 million shares of its common stock to the public at a price
of $13.00 per share. Of the $39 million raised from public investors, SmartDisk received
$36,270,000 after paying all costs of the transaction. This offering was a significant achievement
for a technology company with one product, a device used to transfer digital photographs to
compﬁuters only from Toshiba cameras, and that had only been in business for little more than a
year.

In its first annual report for the year ended December 31, 1999, SmartDisk disclosed that over 16
million shares of its common stock were outstanding with over 1,000 beneficial owners, The vast
majority of these shares were held in street name. Accordingly, the corporate hooks showed only
76 "holders of record.” SmartDisk's stock price had traded in a range from $23.44 to $55.19 per
share.

In late Spring of 2000, SmartDisk sought to capitalize on its earlier capital-raising success, and
the trading interest in its common stock, by launching another public offering, this time

attempting to obtain $133,568,907 from public investors.2 By mid-2000, however, the public's
appetite for investment in unproven technoiocgy companies had diminished, and SmartDisk was
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forced to withdraw its proposed offering. SmartDisk was, however, successful in registering the
stock of insiders holding SmartDisk common stock, who unloaded 1,576,768 shares to the public
for a total offering price of $8,672,224.

In September 2002, SmartDisk again sought to raise capital from public investors, this time
through a rights offering for the more modest amount of $7,500,000.4% The company's stock
price had now fallen to $.16 per share. Again, market conditions forced the company to withdraw
this offering.

In its fourth annual report for the year ended December 31, 2002, SmartDisk disclosed that
17,790,770 shares of its common stock were outstanding. The company estimated that its stock
was now held by more than 6,000 beneficial owners, most in street name. 165 "holders of
record,” more than twice the number identified after the company's intitial public offering,
appeared on the corporation's books.

Smartbisk has over 6,000 public investors, who have entrusted to this company's management
over $36 million. Ignoring the responsibilities incumbent on such trust, SmartDisk's management
spurns its duty to communicate with investors. Instead, it only cares about taking their money,
When the public's investment interest was at its peak, SmartDisk was only too happy to access
the public markets to finance its ideas. In these times, when capital-raising is difficult for
technology companies with little or nothing in the way of earnings, SmartDisk’s management
would callously plunge over 6,000 public investors into the dark, depriving them of the ability to
monitor the management of the $17 million in total assets remalning from their original
investment.

We submit that the Exchange Act was never intended to operate as a vehicle for fair weather
disclosure by issuers. Issuers should not be entitled to treat the public capital markets as a
personal piggy bank, providing public disclosures when capital-raising opportunities are abundant,
but then shutting off the lights when Exchange Act registration becomes inconvenient. This
practice is an abuse of trust that persists unchecked because existing Rule 12g5-1 is obsolete.
The management of SmartDisk and other over-the-counter companies eagerly exploit this
loophole.

United Road Services, Inc. - Viewing Registered Equity as Acquisition Currency.

Without fanfare or comment, United Road Services, Inc. (OTCBB: URSI) filed a deregistration
statement on Form 15 on May 14, 2003.** United Road Services provides an example of an issuer
who views its common stock as "acquisition currency,” jettisoning tts disclosure obligations to
investors when the currency is devalued.

United Road Services is a national provider of motor vehicle and equipment towing, recovery and
transport services, operating 79 facilities in 25 states. Its clients

include leasing and insurance companies, car dealars, law enforcement agencies, auto auction
companies, and individual drivers.i2

The business of United Road Services was launched through an initial public offering in May 1998,
during the home stretch of the great bull market, when it sold 6.6 million shares to public
investors at a price of $13.00 per share, thereby raising $85.8 milllon.%2 United Road Services
immediately used this capital to purchase seven major towing companies. Qver the next year,
United Road Services acquired 49 additional companies. The Company made its last acquisition
on January 16, 2002. Most of these acquisitions were paid for with stock.i?

The acquisition pelicy of United Road Services has not proven to be particularly profitable.
Consequently, the Company's stock is currently traded at around S cents per share. However,
United Road Services still shows $97,767,000 in total assets. There are 294 holders of record for
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United Road Services' commaon stock. While information regarding the number of beneficial
owners is not publicly available, we believe that this Company's commaon stock is beneficially
owned by over 6,000 shareholders.

At the current trading price, the stock of United Road Services is no longer usefu} for acquisitions.
Having exploited its value fully, this Company's management would now turn its back on its
disclosure obligations to shareholders, relying on the obsolete Rule 12g5-1 definition to deregister
its stock. Many of these shareholders received some of this Company's "acquisition currency,” in
exchange for their company's assets. It is a cruel result, and contrary to purposes of the
Exchange Act, to deprive them of their last remaining good opportunity to influence the
management of their hard-earned investment dollars.

ACAP Corporation - Sharing Risks, But Not Rewards, with Public Shareholders.

ACAP Corporation filed its deregistration statement on May 14, 2003,? at which time it had 241
holders of record. While beneficial ownership information is not publicly available, we believe that
this record ownership represents over 500 public shareholders. ACAP holds $146,799,869 in total
assets.*® ACAP is the story of a successful company, determined not to share its abundant wealth
with the shareholders responsible for its profitability.

ACAP is a life insurance holding company, formed in 1985 to become the parent of American
Capitol Insurance Company. American Capitol is a Texas life insurance company licensed in 34
states and the District of Columbia. 45% of ACAP's stock is owned by InsCap Corporation.iZ

-

Earlier this year, ACAP decided it no longer wished to share its fairly generous returns with public
shareholders. Buying out minority shareholders is not illegal. The Exchange Act provides a well-
developed process for self-tendering transactions that we believe results in a fair exchange for
investors. The methods used by ACAP to "go private,” however, strike us as the sort of behavior
the Exchange Act was intended to prevent.

Rather than making an offer to buy out the minority interest through a self-tendering transaction,
ACAP decided to use its corporate power to cause a reverse split, thereby reducing the number of
its outstanding shares. Fractional shares that resulted from the reverse split were purchased for
cash, thereby reducing the number of "holders of record."*# This device worked, and the many
remaining public shareholders of ACAP, rather than receiving fair consideration for their shares,
are now being plunged into the darkness of holding shares in a Company without disclosure
obligations under the Exchange Act.

In a statement typical of the attitude of issuers that twist Rule 12g5-1 to evade their obligations
to leng-term investors, the Board of Directors noted as a reason for the reverse split that ACAP
had not used the Company's cormmaon stock to raise capital or make acquisitions for many
years.2? This view that equity is only good for capital raising or acquisition currency denies the
important role that public shareholders play in guiding the use of capital investment and using
Exchange Act disclosure to supervise the hand of management.

The Harsh Results of Deregistration.

It is certainly true that many issuers view disclosure to shareholders as a burdensome nuisance -
that is why it was necessary for Congress to mandate periodic disclosure in the Exchange Act. In

addition, Sarbanes-Oxley has imposed additional requirements that in some respects increase the
effort involved in making adequate disclosure.

We nonetheless submit that the wholesale termination of periodic disclosure for thousands of
investors frustrates the purposes of the Exchange Act and fails to provide appropriate relief where
warranted. The Commission has respaonded to the needs of small companies and their investors
with small business initiatives tailoring disclosure obligations to their special circumstances. If
additional relief is warranted, this can best be accomplished through amendment to these small
business initiatives.

Stocks Overlooked or Ignored by Qtherwise Intelligent fnvestors®
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If the Commission approves the deregistration of SmartDisk, United Road Services and ACAP, as
expected, as well as the other public companies listed in Exhibit B, the disinfecting benefits of
public disclosure will no longer enlighten these issuers' footsteps. Resources will no longer be
dedicated to satisfy the demands of generally accepted accounting principles, leading to
undisciplined business practices. Investors will no longer receive the proxy statements mandated
by Section 14 of the Exchange Act that have enabled them to accurately evaluate the efforts of
management and use that knowledge to make informed decisions in the election of their
directors.

No longer confronting the scrutiny of informed investors, management may feel secure in its
tenure, to the detriment of the thousands of public investors who can no longer rely on the
federal securities laws to protect them from invidious or incompetent management behavior.
Without the discipline imposed by public investors, scarce resources are unlikely to be applied by
management to their most desirable uses, spreading negative consequences throughout the
economy in derogation of the public interest.

Without adequate financial information to satisfy the requirements of Exchange Act Rule 15¢2-11,
market makers may no longer make two-sided quotes in deregistered issues. Public customers
may ask market makers to find a buyer for them, but without a two-sided market, valuations
amount to dubious approximations. Uncertain values make It difficult for institutional investors
acting as fiduciaries to account properly for beneficial pasitions, resulting in liguidations at prices
well below fair value.

Deprived of the good information required by the periodic reporting mandates of the Exchange
Act, the public markets will trade the stock of these deregistered issuers on the basis of rumor,
innuendo and uncertainty. Volatility will increase. Insiders may no longer feel inhibited by the
rigors of Section 16 of the Exchange Act from taking advantage of the information they received
in their positions of trust as corporate fiduciaries. Unfair informational advantages and volatile
trading markets are the ingredients that enable the unscrupufous to shear shareholders of the
remaining value left in their investments.

We respectfully petition the Commission for relief from this injustice inflicted on the nation's
public sharehoiders. .

The Definition of "Holders of Record” is Obsolete.
Holder of Record Meant Beneficial Owner When Rule 12g5-1 Was Adopted.

A "holder of record” is established on the corporate books when a corporation issues a stock
certificate to a particular person, registering the name of that person on the stock certificate and
the cerporate books. In 1964, when Congress enacted Section 12(g) of the Exchange Act, most
equity securities were registered to their beneficial owners on the corporate books.2 A relatively
small percentage of equity securities were registered in the name of the broker, or in "street
name,” generally when stock was being held as security for margin. Over-the-counter equities in
1964 were generally not marginable.

Accordingly, when Congress enacted Section 12(g) in 1964, determining that it was in the public
interest for companies with more than 300 record holders to register under the Exchange Act,
300 record holders would be reasonably equivalent to 300 heneficlal owners. We contend, for
reasons that will be described later, that Congress used the term "holder of record” to simplify
the process for companies trying to determine whether or not they were required to register
under the Exchange Act. In 1964, among other things, there was no good way to discover the
number of beneficial owners represented by street names. Since the numerical difference was
unlikely to be material, there was little to be gained by imposing the burden of obtaining a
completely accurate count on a few relatively small issuers.

Congress nevertheless anticipated that the term "holder of record” might not achieve its intended
purpose - to mandate periodic disclosure for issuers with more than 300 shareholders -~ over
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time. Accordingly, Congress granted to the Commission authority in Section 12{g)}(5) of the
Exchange Act "to define by rules and regulations the [term] "held of record" as it deems
necessary or appropriate in the public-interest or for the protection of investors n order to
prevent circumvention of the provisions of this subsection.” Exchange Act Rule 12g5-1 was
promulgated in 1965 pursuant to the Commission's authority under Section 12(g) (5).

Soon after Rule 12g5-1 was adopted in 1965, a clearing and settlement crisis erupted on Wall
Street. Significant changes in clearing and settlement systems were prompted by this crisis,
which caused a radical increase in the percentage of stock ownership represented by street
names. These changes, which have continued over the 38 years since Rule 12g5-1 was adopted,
have inexorably led to a vast disparity between the number of record holders and the number of
beneficial owners. The nurmber of "holders of record” on the corporate stock records no longer
reasonably approximates the number of beneficial owners. This disparity frustrates the
Congressional intent expressed in Section 12(g) of the Exchange Act and provides grist to the mill
for unscrupulous managers of certain over-the-counter companies. The time has come for the
Commission to re-examine Rule 12g5-1 and redefine "held of record" in the public interest and
for the protection of investors.

Changes in the Clearing and Settlement Systems Since 1965.

That Rule 12g5-1 is obsolete becomes readily apparent upon brief reflection on the modern
history of trading, clearing and settlement practices. In 1965, NASDAQ did not exist. Neither The
Depository Trust Company (DTC), nor its predecessor, the Central Certificate service, had been
invented. Computers were a recent innovation, and only a few very large firms were
experimenting with computerized bockkeeping using large main frame machines. Most
recordkeeping on Wall Street was accomplished using paper ledgers, envelopes marked to
indicate ownership, and file cabinet systems.“

In 1965, when Rule 12g5-1 was adopted, most clearing and settlement transactions involved a
four-step process. To sell stock on an exchange, the beneficial owner would deliver a stock
certificate together with stock powers to a broker. The broker would then deliver (generally by a
runner) the stock certificate to the broker used by the purchaser. The purchasing broker would
deliver the certificate to the purchaser who, in turn, would submit the certificate, along with
attached stock powers, to the transfer agent for registration. This process involved multiple re-
registrations on the books of transfer agents (who maintain the lists of corporate "holders of
record") and was cumbersome and costly.

In 1968, this system for clearing and settling securities transactions disintegrated into chaos.
Volumes on the New York and American Stock Exchanges exploded, and responding to an
increased interest in over-the-counter issues, the NASD began development of NASDAQ. Stock
transfer departments were overwhelmed by the increased volumes and began to fall behind.
Delays at one firm held up the work at other firms who were waiting to receive stock certificates.
Errors were generated causing more work; certificates were lost or stolen. By December 1968,
unsettled trades had accumulated to $4 billion and "the trade settlement system had virtually
broken down."% This "paperwork crisis," which lasted until 1971, was described in the resulting
Congregs.,lsional hearings as "the most prolonged and severe crisis in the securities industry in 40
years."

The main culprit of the "paperwork crisis” was generally agreed to be the "stock certificate.” An
influentia!l report by Lybrand, Ross & Montgomery, for example, concluded that the "stock
certificate [was] a chief catalyst of the paper crisis that in 1968 brought Wali Street to the edge
of chaos."?* When the elimination of stock certificates proved to be politically unfeasible,? the
securities industry, with the strong encouragement of the Commission and Congress, began
searching for ways to immobilize the stock certificate.

The immobilization of stock certificates has largely been accomplished through the use of street
names and the creation of securities depositories. In 1968, the New York Clearing Corporation, a
subsidiary of the New York Stock Exchange, established the Central Certificate Service, which was
ultimately succeeded by The Depositary Trust Company (DTC), using a system that has continued
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to date. Under this system, investors are strongly encouraged to leave their certificates in an
account maintained by a broker-dealer.?® In turn, broker-dealers maintain accounts at DTC,
indicating the total number of shares held for their customers' accounts. To execute a delivery,
the selling firm instructs DTC to debit its account for the amount of the sale and credit the buying
broker's account.?? Title to the shares is transferred by computer entries, eliminating the
necessity of physical transfer of the certificate from customer to broker, broker to broker, and
broker to customer,

The use of securities depositories has not entirely eliminated the use of paper certificates.
Instead, a paper certificate representing equity ownership on the corporate books remains in
place as a "global certificate” with DTC's nominee, CEDE & Co., as the "holder of record”,
representing all of the shares held in accounts of the brokerage firm members of DTC. These
global certificates gather dust in a vault in the Wall Street area. In turn, the accounts of the
brokerage firrn members of DTC represent ownership by the many beneficial owners of those
securities who are clients of the brokerage firms. Stock certificates are immobilized because the
"global certificate" never moves from the vauit. '

Holder of Record Now Means Street Name.

The immobilization of stock certificates has eliminated the prior function of stock certificates to
identify beneficial owners as "holders of record.” In contrast to conditions In 1965, beneficial
owners are no longer represented in the vast majority of cases as "holders of record".? Instead,
beneficlai owners are represented almost entirely on the corporate books by "CEDE & Co.," the
nominee for banks and brokerage firms with accounts at DTC, and other nominee names serving
similar function under other clearing systems.

There have been several attempts to create systems that would cause beneficial owners to be
registered electronically as holders of record on corporate books. Most recently, the Commission
in 1995 studied and approved a pilot project that would list beneficial owners electronically on
corporate records through a transfer agent operated book-entry registration system.22 If this
pilot, known as "DRS," had been successful, this petition would not have been necessary. As of
this time, however, no good alternative has been found to replace the convention of using "CEDE
& Co." and other street names to represent the beneficial ownership of the vast majority of equity
investment. Instead, the Commission's efforts to shorten

settlement cycles from T+5 to T+3 resulted in an intense investor education effort led by the
Securities Industry Association to increase the percentage of investors holding their securities in
street name. Further efforts to reduce settlement cycles can be expect to virtually eliminate
individual possession of stock certificates.

It Is submitted that at this time very few investors hold stock certificates registered in their
names. Instead, their stock is held In street name by their brokerage firms. Moreover, there has
been a significant increase in investor interest in over-the-counter securities in recent years.
These investors assume that the protections of Section 12(g) of the Exchange Act are available to
them if the stock they own is widely held. A stock beneficially owned by

thousands of investors can never be considered a closely-held investment. Existing Rule 12g5-1
simply no longer conforms to common understanding and therefore presents a trap for all but the
most sophisticated and legally prescient investors.

Determining the Number of Beneficial Owners is Not Burdensome.

As noted earlier, the Commission in 1965 dropped the requirement to count each account held in
“street name" as "held of record" under Rule 1295-1 in response to numerous comments from
industry participants who complained that this requirement would be too burdensome. This
complaint was dubious even in 1965, Foreign Issuers have been required to inciude accounts held
in street name as "holders of record" for many years without apparent difficulty.?® But, to the
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extent that determining the number of beneficial owners was ever a burden, modernization of the
proxy rules in the 1980s has resulted in a streamlined, inexpensive process to count beneficial
owners holding securities in street name.

This process resulted from the enactment of a series of Shareholders Communications Acts
beginning in 1985. The Acts reflected Congressional concern that, while the development of
securities depositories solved the "paperwork crisis,” the use of street names to immobilize paper
certificates erected a barrier to communication between companies and their shareholders.?! The
Shareheolders Communications Acts led to the adoption of rules for the solicitation of proxies
under Section 14 of the Exchange Act. Accordingly, Rule 14b-1(b){1)(i) requires each broker-
dealer to respond within seven days after it has received an inquiry from a company that wishes
to solicit proxies from the beneficial owners of its securities by indicating the approximate number
of its customers who are beneficial owners of the company's securities. Rule 14b-2(b){1}(A)
requires a similar response from banks holding theair customer's securities in street name.

The securities industry responded by developing a streamlined process for issuers to obtain
information about the number of beneficial owners holding their equities.?? To solicit proxies or
for any other reason, any issuer can submit a request to ADP Proxy Services and for a nominal
cost immediately receive a current count of the number of its beneficial owners. We believe that
issuers can use the same medium to determine whether their equities are held by more than 300
beneficial owners prompting an obligation to register and make periodic reports under the
Exchange Act.

The Propoased Beneficial Owner’s Rule.

The proposed Beneficial Owner's Rule would require issuers to use the process developed under
the proxy rules to determine the number of securities "held of record” under Rule 12g5-1.

Under the proposed Beneficial Owner's Rule, Rule 12g5-1 under the Exchange Act would he
amended to provide that each beneficial owner of a security held in street name is to be counted
for determining the number of securities "held of record” for the purpose of determining whether
an issuer is subject to the provisions of Section 12(g) and 15(d) of the Exchange Act. An issuer
would be required to inquire of each record holder of its equity securities that is a broker-dealer
or bank whether other persons are the beneficial owners of such securities, and if so, the number
of such beneficial owners. The issuer would also be required to inguire if such record holder holds
the issuer's securities on behalf of any respondent bank, and if so, the name and address of each
such respondent bank. Conforming amendments would also be made to Rules 14b-1(b)(1)(i) and
14b-2{b){1)(A) to require broker-dealers and banks to respond to inquiries from issuers made in
accordance with Rule 12g5-1. As a practical matter, the requirements of the proposed Beneficial
Owner's Rule can be easily accomplished through inquiry to ADP Praxy Services using the well-
developed procedure under the proxy rules.

.

Conclusion.

We respectfully submit that the light of experience calls out for a re-examination of Rule 1295-1.
The Rufe is obsolete and no longer achieves its intended purpose. The inconsistent protections
provided to investors in foreign issuers over domestic issuers can no longer be justified as a
matter of policy. Over-the-counter companies in record numbers are using an arcane definition to
circumvent the Exchange Act and deprive the investing public of the benefits of full and accurate
disclosure‘promised by the federal securities laws.,

The Commission has authority under Section 12{g){5) of the Exchange Act to define by rules and
regulations the term “held of record" as it deems necessary or appropriate in the public interest
and for the protection of investors and to prevent circurmnvention of Section 12{g) of the Exchange
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Act. We urge the Commission to adopt the proposed Beneficial Owner's Rule or, alternatively,
another rule that would better serve the public interest and effectuate Congressional intent.

Please ;:ail me if you have any questions.
Respectfully submitted,

/s/ STEPHEN ). NELSON

Steph_en J. Neison

cc: Chairman William H. Donaldson

Commissioner Paul 5. Atkins

Commissioner Roel C. Campos

Commissioner Cynthia A. Glassman

Commissioner Harvey J. Goldschmid

Mr. Allan L. Beiler, Director of the Division of Corporation Finance

Mr. Martin Dunn, Deputy Director of the Division of Corporation Finance
Ms. Annette Nazareth, Director of the Division of Market Regulation

Proposed Beneficial Owner's Rule

Section 12g5-1 under the Securities Exchange Act of 1934 (the "Exchange Act") is hereby
amended as follows:

A new paragraph (b)(3) is added to read as follows:

"For purposes of this paragraph (b)(3), the terms "entity that exercises fiduciary powers", "record
holder” and “respondent bank" shall have the meanings assigned to such terms in rule 14a-1
under the Exchange Act. Each beneficial owner of securities for which a broker, dealer, bank,
association or other entity that exercises fiduciary powers in nominee name or otherwise is the
record holder shall be included as "held of record" by such beneficial owner. An issuer shall
inquire of each such record holder: {A) whether other persons are the beneficial cwners of such
securities and if so, the number of such beneficial owners and (B) whether it holds the issuer's
securities on behalf of any respondent bank and, if so, the name and address of each such
respondent bank.”

Paragraph (b)(3) is renumbered (b)}{4).

Rule 14b-1(b}(1) is amended to insert the words "Rule 12g5-1(b}(3)," after the word "with" and
before the words "Rule 14a-13(a)". ’

Rule 14b-2(b)(1)(i} is amended to insert the words "Rule 12g5-1(b)(3)," after the word "with"
and before the words "Rule 14a-13(a)".

Companies Deregistering to Circumvent the Exchange Act
In 2003

1. SEMX Corp, 1 Labriocla Court, Armonk, NY 10504 (telephone: {(914) 698-5353). Holders of
Record: 89. Estimated Beneficial Owners; 1,800. Total Assets: $30,418,000.

2. Chester Bancorp Inc., 1112 State St., Chester IL 62233 {telephone: (618) 826-5038).
Holders of Record: 250. Estimated Beneficial Owners: 5,250. Total Assets: $113,800,000,

3. First Reserve Inc., 1360 South Dixie Highway, Corat Gables FL 33146 (telephone: {305)
667-8871). Holders of Record: 174. Estimated Beneficial Owners: 3,600. Total Assets:
$12,044,409.
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United Road Services, Inc., 17 Computer Drive West, Albany NY 12205 (telephone; (518)
446-0140). Holders of Record: 294, Estimated Beneficial Owners: 6,100. Total Assets:
$97,767,000, ‘

ACAP Corp., 10555 Richmond Ave, 2nd Fl, Houston, TX 77042 (telephone: (713) 974-
2242). Holders of Record: 241. Estimated Beneficial Owners: 400. Total Assets:
$146,799,869.

Oncure Technologles Corp., Ignacio Valley Road, Suite 300, Walnut Creek, CA 94596
(telephone: (925) 279-2273). Holders of Record: 285, Estimated Beneficial Owners:
6,000. Total Assets: $32,854,737.

SmartDisk Corp., 12780 Westlinks Drive, Fort Myers, FL 33913-8019 (telephone:

(239) 425-4000). Holders of Record: 278. Estimated Beneficial owners: 6,000. Total
Assets: $17,172,000.

Koala Corp., 7881 S Wheeling Court, Englewood, CO 80112 (telephone: (303) 539-8300).
Holders of Record: 114, Estimated Beneficial Owners: 2,300. Total Assets: $47,076,475.
First Federal of Olathe Bancorp, Inc,, 100 East Park Street, Olathe, Kansas 66061
(telephone: (913) 782-0026). Holders of Record: 148, Estimated Beneficial Owners:
3,100. Total Assets: $49,729,000.

First Independence Corp., Myrtle & 6th Streets, Independence, KS 67301 (telephone:
{316) 331-1660). Holders of Record: 223. Estimated Beneficial Owners: 4,683. Total
Assets: $156,050,000.

Lam SW Inc., Unit 25- 32, 2nd Floor, Block B, Focal Ind. C, Man Lok Street, Hunghom,
Hong Kong K3 12345 (telephone: (011-852-2766). Holders of Record: 140, Estimated
Beneficiat OQwners; 2,900. Total Assets: $21,707,000.

Webhire Inc,, 91 Hartwell Avenue, Lexington, MA 02421 (telephone: (781) 869-5000),
Holders of Record: 155, Estimated Beneficial Qwners: 3,200, Total Assets: $12,300,000.
Excal Enterprises, Inc., 100 North Tampa Street, Suite 3575, Tampa, FL 33602
(telephone: (813) 224-0228). Holders of Record: 292, Estimated Beneficial Owners: S00.
Total Assets: $16,254,179.

Ubics, Inc., 333 Technology Drive, Suite 210, Canonsburg, PA 15317 (telephone: (724)
746-6001. Holders of Record: 69. Estimated Beneficial Owners: 700. Total Assets:
$12,600,000,

Guardian International, Inc., 3880 N. 28" Terrace, Hollywood, FL 33020 (telephone:
(954) 926-5200). Holders of Record: 157. Estimated Beneficial Owners: 3,200. Total
Assets: $33,900,000.

Kimmins Corp., 1501 Second Avenue, East, Tampa, FL 33605 (telephone: (813) 248-
3878). Holders of Record: 297, Estimated Beneficial Owners: 1,500. Total Assets:
$77,300,000.

Madison Bancshares Group, Ltd., 767 Sentry Parkway West, Blue Bell, PA 19422
(telephone: (215) 641-1111). Holders of Record: 294, Estimated Beneficial Owners:
3,000. Total Assets: $195,300,000.

Isomet Corporation, 5263 Port Royai Road, Springfield, VA 22151 (telephone: {703) 321-
8301). Holders of Record: 235. Estimated Beneficial Owners: 2,300. Total Assets:
$9,008,000.

Harbourton Financial Corporation, 8180 Greensboro Drive, McLean, VA 22102 (telephone:
{703) 883-9757). Holders of Record: 95. Estimated Beneficial Owners: 500. Total Assets:
$31,900,000.

Lexington B & L Financial Corp., 205 S. 13" Street, Lexington MO 64067 (telephone:
(660) 259-2247). Holders of Record; 281. Estimated Beneficial Owners 3,000. Total
Assets: $135,900,000.

Zachary Bancshares, Inc., 4743 Main Street, Zachary, LA 70791 (telephone: (225) 654-
2701). Holders of Record: 266. Estimated Beneficial Owners: 1,000. Total Assets:
$96,700,000.

Barrett Business Services, Inc., 4724 SW Macadam Avenue, Portland OR 97239
(telephone: (503) 221-0988). Holders of Record: 162. Estimated Beneficial Owners: 500.
Total Assets: $45,400,000.

US Data Corporation, 2435 N. Central Expressway, Richardson, TX 75080 (telephone:
(972) 680-9700). Holders of Record: 296. Estimated Beneficial Owners: 2,100, Total
Assets: $8,184,000.

Neff Corp, 3750 NW 87" Ave, Suite 400, Miami, FL 33178 (telephone: {305) 513-3350).
Holders of Record: 97. Estimated Beneficial Owners: 1,000. Total Assets: $269,757,000.
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The Act, as adopted by Congress, required Companics with 500 sharcholders and total assets greater than $1 million to
rcgister under the Exchange Act. Amendmenis adopted as Exchange Act Rule 12g-1 pursuant to the Commission's
authority under Section 12(g)}(5) of the Exchange Act have raised the "total assets” threshold to $10 million. These
amendments were intended to effectuate Congressional purposes by taking account of inflation,

SEC Release No. 34-7426 (1964). The proposed rulc contained & paragraph (b)(3) which provided as follows: "To the
extent indicated below, securities registered in the name of a broker, dealer or bank or nominee for any of them, which
at the time are being held by the-broker or dealer in customers' accounts or by the bank in custody or investment
advisory accounts, shall be included as held of record by the number of separate accounts for which the securitics are
held. Each registered owner known by the issuer, or a person maintaining its record of security holders, 10 be a broker,
dealer or bank or nomince for any of them shall be requested to furnish the issucr the number of such separate accounts.
A recipient of such a request will be expected to comply only to the extent the information can be readily supplicd, and
the issuer may rely in good faith on such information as is received in response to the request.” .

Exchange Act Rule 12g3-2(a){1) provides as follows: "Securitics of any class issued by any foreign issuer shall be
exempt from Section 12(g) of the Act if the class has fewer than 300 holders resident in the United States. This
exemption shall continue until the next fiscal year end at which the issuer has a class of equily securities held by 300 or
more persons resident in the United States. For the purposc of determining whether a security is exempt pursuant to this
paragraph, securities held of record by persons resident in the United States shall be determined as provided in Rule
12g5-1 except that sccurities held of record by a broker, dealer or bank or nominee for any of them in the United States
for the accounts of customers resident in the United States shall be counted as held in the United States by the number
of scparate accounts for which the securities are held. The issuer may rely in good faith on information as to the number
of such separate accounts supplied by all owners of the elass of its securities which are brokers, dealers or banks in the
United States or a nominec for any of them,”

SEC Release No. 34-7492 (1965).
Exhibit B provides pertinent information rcgarding these issuers.
SEC File No. 000-27257 (2003).

SmantDisk c¢ited the following reasons for its decision to deregister: (i) the market value that the public markets are
applying to the Company, (ii} the costs, both direct and indirect, associated with the preparation and {iling of the
Company's periodic reports with the SEC, (iii) the expected substantial incrcase in costs associated with being a public
company in light of new regulations promulgated as a result of the Sarbanes-Oxley Act of 2002, (iv} the fact that the
Company's stock is very thinly traded, (v} the nature and cxtent of the trading in the Company's common stock, and (vi)
the lack of analyst coverage and minimal liquidity for the Company's commeon stock.

SEC File No. 333-82793 (1999). SmartDisk, a company located in Naples, Florida, was incorporated in Delaware on
March 5, 1997 as "Fintos, Inc.” and changed its name to "SmartDisk Corporation” on September 26, 1997, Significant
opcrations related to its then current products were commenced in January 1998, and SmartDisk reccived its first
significant capital contributions in May 1998.

Registration Statement on Form S-1. SEC File No. 333-35300 (2000).

Registration étatcmcnt on Form S-1. SEC File No. 333-67022 (2002).

SEC File No. 000-24019 (May 14, 2003).

Annual Report on Form 10K for the period ended Deceinber 31, 2002, SEC File No. 000-24019 {April 15, 2003).
Registration Statement on Form 8-1. SEC Registration Statement No. 333-4692 (1998).

Infra, note 11.

ACAP Corporation, Securitics Registration Termination on Form 15-12G, dated May 14, 2003, SEC File No. 000-
14451 (2003).

ACAP Corporation, Annual Report on Form 10-KSB for the period ended December 31, 2002, SEC File No. 000-
14451 (2003).

See Note 15, infra.
ACAP Corporation, Information Statement on Schedule 13E-3, daied May 14, 2003, SEC File No. 005-49858.

See Note 18, infra.
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In 1982, iong aficr the creation of securities depositorics and book-entry scttlement, the ratio of book-entry deliverics to
certificate withdrawals was 2.3:1. In 1992, the ratio had increased six times to 12.9:1. Sce U.S. Securities and Exchange
Commission, 1993 Annual Report (1994) at 125. If we assume that the ratio of beneficial owners to strect names is
roughly equivalent to the ratio of bock-entry deliveries to certificate withdrawals, then a company in 1992 with 25
holders of record would have 300 beneficial owners. This ratio has undoubtedly increased since 1992, By comparison,
based on the same assumptions, a company with 300 holders of record in 1982 would have 690 beneficial owners.
Signiftcant changes in clearing practices that occurred in the early 70's caused a "dramatic” increase in the number of
accounts holding in strect names.- So, it is a fair assumption that in 1965 the number of holders of record for most over-
the-counter issues would be roughly equivalent to the number of beneficial owners.

For an interesting discussion of clearing and scttlement practices in the 1960's see Hazen and Markham, 23 Broker-
Dealer Operations Under Securities and Commoditics Law, "Broker-Dealers - The Regulatory Era; The 60"s - the Go-
Go Yecars" § 2.14 (2002). V-

James Burk, Values in the Marketplace: The American Stock Market Under Federal Sccurities Law 106 (1988), as
quoted in Hazen and Markham, infra n. 21

Securities Processing Act, Hearings Before the Subcommittee on Commerce and Finance of the House Committee on
Interstate and Foreign Commerce on HL.R. 14567, H.R. 14826 and §.3876, 92d Cong. 2d Sess. 2 (1972), as quoted in
Hazen and Markham, infra n. 21,

Lybrand, Ross Bros. & Montgomery, Paper Crisis in the Securities Industry: Causes and Cures, Is the Stock Certificate
Necessary? 1 (1969} (Preliminary Draft), Reprinted in, Studies of the Securities Industry, Hearings Before the
Subcommitice on Commerce and Finance of the Committee on Interstate and Foreign Commerce, 92d Cong. Isi Sess.
Ser. No. 92-37C, pt. 4, 2159 {1971), as quoted in Hazen and Markham, 23 Broker-Dealer Operations Under Securities
and Commodities Law, "Clearing and Settlemment. Clearing Agengies Evolve.” § 3.3 (2002).

UCC Article 8, adopted by every State, for the most part mandates the use of paper cenificates because perfection is
accomplished in negotiable instruments through physical possession.

Brokerage firms penalize investors who wish to take physical possession of a stock certificate by charging a fee, usually
$50 for cach transfer. In addition, investors are warned that sales wiil take longer to accomplish because the broker
must take physical possession of the certificate, and physical possession of a stock certificate is dangerous, as the
certificate can be stolen or forged. As a result, stock certificates have become a curiosity - many younger investors have
only seen them in museums.

The textual description is a bit of an oversimplification for the sake of clarity. Since the early 1990s, there have been
further advances in clearing and settlement procedures with the implementation of continuous net settiement. In
general, the selling firm no longer setties dircctly with the purchaser, but instead with the National Securities Clearing
Corporation (NSCC), an affiliate of DTC, which acts as a central clearing counterparty. In turn, the purchasing firm
settles with NSCC. This avoids any settlement delays caused by the failure of a single firm to deliver.

As noted by the Circuit Court of Appeals: "Modernization of this task has led to storage of most stock certificates in o
depository affiliated with the clearing agency. Thus, ‘delivery’ amounts to a bookkeeping entry that removces the
sceurity from one account and places it in another.” Bradford Nat. Clearing Corp. v. Securities and Exchange
Commission, 590 F.2d 1085 (D.C. Cir. 1978).

See Transfer Agents Operating Direct Registration System, Concept Release, SEC Release No. 34-35038 (1993).

Sce'Note 3, infra, and the associated texiual discussion.

- As noted in the Commission's seminal study of this issuc in 1975, "{street names place] one or more layers between

issuers and the beneficial owners of their stock which may make issuer-shareholder communications morc difficutt and
expensive. The street or nominee names reflected on the issuers' books as owners of record are not the beneficial
owners, that is the persons entitled to receive dividends, vote on matters presented Lo stockholders, dispose of the stock
or otherwise exercise the prerogatives of ownership. If the record owner is not the beneficial owner, the issuer cannot
contact the beneftcial owner directly, nor can the beneficial owner directly exercise the prerogatives or receive the
benefits of ownership. Both must act through one or more intermediarics -- the brokerage firm or financial agent, and
perhaps the depository.” Street Name Study, SEC Release No. 34-11707 (1975).

Sec Bloomenthal, Going Public and the Public Corporation, "Proxy Solicitations and Contests,” § 11.07 {2001).

http.//www.sec.gov/rules/petitions/petn4-483.htm
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HAND DELIVERED o
Elizabeth G. Osterman -~ %
Associate Director G _ m
Division of Investment Management — IS 76 i P
Securities and Exchange Commission €13
100 F Street, NE P nts |
Washington, DC 20549-0506 &P

Re:  Application of The Reserve Fund (Docket No. 8§12-13576)

I am writing regarding The Reserve Fund and its series, the Primary Fund and the 1.S.

Government Fund (the “Funds™). Earlier today, the Commission issued an Order permitting the-%
Reserve Fund to suspend all rights of redemption in the Funds indefinitely. 3

| S5 el

e
€D
Dear Ms. Osterman: &P
€I
&2

1 am writing on behalf of a shareholder in the Primary Fund to object to the granting of
the Order, which was issued without consideration of the express requirements of the Investment
Company Act of 1940 (the “1940 Act”).

Section 22(e)(3) of the 1940 Act authorizes the Commission to issue an order permitting
an investment company to delay redemptions when necessary “for the protection of security
holders of the' company.” In this instance, a delay in redemptions does not serve to protect the
Funds’ shareholders. These Funds are designed and marketed as short-term cash management
vehicles. As a result, many shareholders need to be able to redeem their shares to fund their
ongoing operations. The Funds have already delayed redemption requests made on September
15 and 16, 2008 for seven days. Permitting the Funds to delay redemptions further puts
shareholders at great risk of being unable to conduct their day-to-day business.

Moreover, while the Funds’ shareholders have an interest in maximizing the Funds’
proceeds from the sale of portfolio securities, the nature of the Funds’ portfolios {consisting of

commeicial paper and government securities) should allow {or liquidation over a matter of days,
not weeks.

In addition, Section 40(a) of the 1940 Act requires that the Commission issue orders only

after “appropriate notice and opportunity for hearing.” The Commission issued the Order in this
matter without notice of any kind.

SEP 2 3 2008

BOSTON NEW YORK WASHINGTON, OC




The Commission should rescind the Order immediately. Should the Commission later
determine to grant an Order to the Funds after notice, the Commission must consider the interests
of shareholders in fashioning relief. In particular, the Commission should limit the duration of
the order to as short a period as possible--no more than seven additional days beyond the seven
days permitted by Section 22. In addition, the Commission should require the Funds to offer to
pay redemptions in part as the Funds receive proceéds from the sale of portfolio securities. This
will reduce the hardship imposed on shareholders who require immediate access to cash.

Please feel free to contact me if you have any questions.

Very truly yours,

Dyt C M%%/} |
David C. Mahaffey

DCM/

ce: The Honorable Christopher Cox
The Honorable Luis A. Aguilar
The Honorable Kathleen L. Casey
The Honorable Troy A. Paredes
The Honorable Elisse B. Walters
Mr. Andrew Donchue




December 6, 2008 ' RECEWED

Florence E. Harmon Acting Secretary DEC 12 2008
U.S. Securities and Exchange Commission 1l - 289 G .
100 F Street, N.E. vy 3':"8‘-;‘ OFFICE T SRRy

Washington, DC 20549-1090

RE: Securities and Exchange Commission Release No. 1C-28466; 812-13585 Reserve
Municipal Money-Market Trust, et al.; Notice of Application and Temporary Order

Dear Ms. Harmon: pUB[’c REFERFNCFE COPY

The Securities and Exchange Commission issued a temporary order (the “Order”) permitting
“The Reserve” to temporarily suspend all rights of redemption on 28 of the money market funds
managed by the Reserve. The order, effective as of October 8, 2008, states regarding
suspension of redemption rights “with respect to each Fund until that Fund has liquidated, or
until the Commission rescinds the order granted herein”.

This order in effect ties up billions of dollars of investors assets. | am, through my TD Amertrade
brokerage account, invested in the Reserve’s Interstate Tax Exempt Fund. | have had a
redemption order in place for over two months which to date is still not executed. Of the 28
funds the Reserve has closed, only 5 have been liquidated and the assets returned to the
investors. The Order as written does not define the meaning of “temporarily suspend”. | would
like to at least know there is light at the end of the tunnel or that we are in fact in a tunne! and
not a bottomless pit from which we will never emerge.

Further the “Order” states that “each Fund continuously will provide timely and appropriate
information, including initial and ongoing disclosure about the plan and its implementation, to its
shareholders, via Web site or otherwise.”

While the Reserve does maintain a web site the information provided is only “after the fact”. We
are told when a fund has been liquidated but there is no information regarding how the plan is
being implemented regarding individual funds or any estimate as to when redemption orders will
be filled. Calls to the Reserve provide no help as the people that are assigned to answer the
phones only know what is already on the web site and nothing more.

) understand that the reason for the suspension of redemption is so that the Reserve will not be

forced to liquidate assets at “fire sale prices” resulting in the loss of investor value. Please W
consider with all of the funds closed we the investors are losing value because the funds are not gg
earning any interest or growth potential. Please help! E
Sincerely’ i
James Phillips . ()
Contact Information: 9‘"’— f}j@
13
Address: SE,")
427 Deep Wood Cove ST
Fort Wayne, IN 46845 =
Phone: &‘3 2
. Eal
£ty
(260) 637-3630 _ (?_,’i;,)
Email: G
Voyager38@Verizon.net ;*D
‘ : i
&3
a1
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Ms. Florence E. Harmon Mr. Eric Scharff

Acting Secretary gra —y 35— 3717 Nobel Drive, Unit1408
U.S. Securities and Exchange Commission San Diego, CA, 92122

100 F St., NE Cell: B58-334-9662
Washington, DC 200549-1090 Fax: 310-606-2116

Page 1of 2 escharff@earthlink. net

RE: SEC viclations damaging RYPQX shareholders, need immediate assistance

Dear Secretary Harmon,

I am writing to bring to your attention the following urgent complaints regarding The Reserve’s handiing
of its RYPQX furd and request your kind and swift assistance:

1. The Reserve has not complied with the terms of the SEC's temperary order permitting suspend
redemptions of RYPQX issued on 10/8/08. As a result, it is further damaging its shareholders to a
very great extent. See further discussion below.

2. The Reserve has over 46% of RYPQX assets held in Cash, yet has made no distributions of it,
despite having done so with other funds (Reserve Primary and Reserve Gevernment funds) when
similar amounts of cash or even less became available. Many shareholders, myself included, are in
great need of our funds for daily living expenses, and critical life needs. We are being damaged
immensely and in some cases irreparzbly as time goes on,

3. The Reserve has and continues to allow redemptions from the RYPQX fund which it declared
“frozen”. Inso doing, it is damaging the existing shareholders and further jeopardizing their
prospects for recovering their funds. Further, It is allowing such redemptions t¢ a privileged subset

of the shareholders and not to all of them. !t has allowed such redamptions via ACH, check writing,
and debit card transactions.

Please find on page 2. more details on these viclations.

As these violations damage the entire class of RYPQX shareholders, t kindly ask that the SEC act
expeditiously to;

(A} Verify that the above complaints are true

(B} Order The Reserve to stop all forms of disbursement from RYPGX and reinstate all funds that it
erroneously disbursed to the extent possible.

{C) Revoke your tempeorary order allowing The Reserve to suspend redemptions of RYPQX and
thereby compel them to begin immediate, equitable disbursements as the SEC has done with the
Reserve's other funds. Their first disbursement should return all available cash to shareholders.
Please confirm receipt of this correspondence and kindly advise on your ability to address these matters.

With great concern and apprecation,

Sincerely,

Evic Scharff
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Frem ki beharlt Fax: +1 (310 606-2116 To: Ms Florence Harmon, S Fax: +1 {202) 343-1028 Page 2 of 2 11/23/2008 2:04
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More detail on The Reserve’s violation of SEC’s Notice of Application and Temporary
Order to Suspend distributions of RYPQX, SEC Release No. IC-28466; 812-13585

The SEC issued a temporary order permitting The Reserve Yield Plus Fund to suspend redemptions as
of October 8, 2008 until the Fund has been liquidated or until the Commission rescinds that temporary
erder,

The order was hased on various representations by the The Reserve, inciuding.

* “promptly will create plans for the orderly liquidation of each Fund's assets and for the appropriate
payments to each Fund's sharehoiders, including those whose redemption orders have been
received but not yet paid " (p. 8),

* "each fund will make and keep appropriate records surrounding these events...” {p. 6}, and

* "each Fund cantinuously will provide timely and appropriate information, including initial and ongoing
disclosure about the plan and its implementation, to its shareholders, via Web site or
otherwise " (p.6)

To the detriment of shareholders — many of whom ha've all of their assets invested in Yield Plus -- there
is little evidence whatsoever to indicate that either of these activities are underway.

The Reserve has issued only *cne” statement on Yield Plus since the order
(o hawew ther cominudis/Press %20R elease % 20YidPus% 202008 1118 pdl).
_This statement indicates that nearly half of the fund's assets are in cash, yet after more than a month

there is still no plan for redemption of shargholders’ funds.

The lack of a liquidation pian and lack of information from The Reserve indicate a clear violation of
terms under which the order was issued.

In addition to the lack of liquidation plan, there has been no correspondence from The Reserve
regarding the safety of our captive funds, whether of not they are earning any interest, whether or not
The Reserve wilt attempt to charge management {ees to shareholders during the higuidation of the fund,
or any timeline, however vague, for expected resolution of virtually all related issues.

As a result, we urge the Commission to take action to force The Reserve to return these funds to
shareholders, either by (1) rescinding the order or (2} amending the order so as to force The Reserve to
immediately return funds to shareholders and publicly disclose records surrounding these

events.




UNITED STATES
SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20549

OFFICE OF
THE SECRETARY

February 18, 2009

Philip McBride Johnson, Esq.

Skadden, Arps, Slate, Meagher & Flom LLP
1440 New York Avenue, NW :
Washington, DC 20005-2111

Re: Rulemaking Petition File No: 4-578
Dear Mr. Johnson:

This letter acknowledges receipt by this office on February 17,
2009, of your rulemaking petition dated February 15, 2009, requesting
the Commission to adopt a new rule identical to Rule 3a12-8 under the
Securities Exchange Act of 1934 exempting from Commission
registration under Section 3(a)(12) of the Act any futures contract on the
sovereign debt of a foreign government so that it may lawfully be offered
to U.S. persons pursuant to Section 2{a}{1)(C)(iv) of the Commodity
Exchange Act.

The petition has been assigned the above-noted file number and

has been referred to the appropriate division of the Commission. This
office will notify you of any pertinent action taken by the Commission.

Sincerely,

?Ejlizl;ethl\/l Murphy _ W

Secretary

PURLIC RFFERERNCE COPY
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Ms. Elizabeth M. Murphy
Secretary

Securities and Exchange Commission - . |
100 F Street, N.E. FZB k7 2009

Washington D.C. 20549-6628 YO TriCE OF THE SFCR” aair

h
[
i

RE:  Petition for Rulemaking

Dear Ms. Murphy:

Pursuant to the Commission's Rule of Practice 192, petition is hereby
made to adopt a new rule identical to Commission Rule 3a12-8 ("Rule™? under the
Securities Exchange Act of 1934 (the "Act") in light of the fact that the Commission
has failed to employ that Rule, despite one or more requests to do so, since
enactment of the Commodity Futures Modernization Act of 2000 (the "CFMA") (P.
L. 106-554, 114 Stat. 2763 (2000)° on the ground that the CFMA no longer allows
the Rule to be used for the purpose of exempting from Commission registration
under section 3(a)(12) of the Act any futures contract on the sovereign debt of a
foreign government so that it may lawfuily be offered to Umited States persons
pursuant to section 2(a)(1)(C)(iv) of the Commodity Exchange Act,” In the

' 17CF.R. §201.192.

2 Id at. § 240.3a12-8,

* 15US.C. § 78aef seq.
Y TUS.C.8§ 1 et seq.

* I at §2(a)(I)C)(iv).




Ms. Elizabeth M. Murphy
February 15, 2009
Page 2

alternative, request is hereby made to reactivate the Rule and to pass upon ail
pending requests thereunder.

Historical background. As part of the Commaodity Futures Trading
Commission ("CFTC™) reauthorization legislation in 1982,° an arrangement made
carlier between the CFTC and the SEC with respect to the jurisdictional treatment of
certain futures contracts related to securities (the "Shad-Johnson Accord") was
enacted into law. As a result, futures contracts on broad-based stock indexes and on
securitics exempted by the Commission under section 3(a)(12) of the Act’ were
assigned to the jurisdiction of the CFTC. The CFMA has not altered that
assignment, as discussed below.

Section 3(a)(12) of the Act, however, does not expressty address the
exemption of sovereign debt of foreign governments. However, the Commission
adopted the Rule which extends the exemptions to certain qualified foreign
government securities upon application. Until adoption of the CFMA, the sovereign
debt of twenty-one (21) nations was admitted to this exemption, allowing futures
contracts on those securities to be acquired and sold by United States persons if
certain terms and conditions were met.

As noted above, that relief has been withheld by the Commission ever
since enactment of the CFMA despite one or more requests for inclusion in the
Rule's coverage.

Analysis. The CFMA created a system of co-regulation between the
Commission and the CFTC with respect to a statutorily defined "security future."
Conforming amendments were made as a result to the enabling statutes of both the
Commission and the CFTC. In both the Act and the Commodity Exchange Act, that
definition explicitly states that a futures contract on "an exempted security under
section 3(a)(12) of the Securities Exchange Act of 1934" is not a security future.?
Accordingly, it is clear that the Congress sought by its creation of a limited system of
co-regulation not to aftect the pre-existing program under the Rule for futures on
foreign government securities.

Moreover, the same definition is used in the Act and the Commodity
Exchange Act when discussing possible adoption by the agencies of joint regulations

% Futures Trading Act of 1982, P.L. 97-444, 96 Stat. 2294 (1983).
7 15US.C. § 78c(a)(12).
' 15U.S.C. § 78c(a}55) and 7 U.S.C. § 1a(31).
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Ms. Elizabeth M. Murphy
February 15, 2009
Page 3

“to permit the offer and sale of a security futures product traded on or subject to the
rules of a foreign board of trade to United States persons.” While no such
regulations have yet been adopted, securities that can be exempted under section
3(a)(12) of the Act are explicitly excluded from the definition of "security future" so
that any joint rulemaking on this subject simply would not apply and thus this
rulemaking provision cannot be seen as having revoked or superseded the prior
exemptive regime.

If necessary, request 1s hereby made to adopt a new Rule identical to
the old Rule so that the exemptive program for sovereign foreign securities can
resume or, more practicably, to re-activate the original Rule so that pending requests
may be processed.

Ys

cBride Johns

® 15US.C.§ 78f(k)(1) and 7 U.S.C. § 2(a)(1)(E)G).
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February 3, 2009

Ms. Elizabeth M. Murphy

Secretary

U.S. Securities and Exchange Commission
100 F Street, NE

Washington, DC 20549-6628

Re: Petition for Rulemaking
Dear Ms. Murphy:

On behalf of Federated Investors, Inc. (“Federated” or “Petitioner”),! we hereby
petition the Securitics and Exchange Commission (“Commission™), pursuant to
Commission Rule of Practice 192(a), to amend Rule 15¢3-3 under the Securities
Exchange Act of 1934 (*“Exchange Act”), to treat U.S. government money market mutual
fund shares, where the underlying portfolio assets of the fund consist of securities issued
or guaranteed by the U.S. government or its agencies or instrumentalities, as “qualified
securities” to meet a broker-dealer’s deposit requirements undeér the Special -Reserve
Bank Account for the Exclusive Benefit of Customers (“Special Reserve Account”).?

This proposed amendment, we believe, will improve broker-dealers’ operational
flexibility in meeting their obligation under Rule 15¢3-3 and will allow broker-dealers to
obtain more competitive yields on such assets while, at the same time, not compromise
the Rule 15¢3-3’s Congressional purpose of safeguarding customers’ deposits or credit
balances. Further, this proposed amendment would inure to the benefit of qualifying
money market funds and provide the Commission with an opportunity to clearly express
its confidence in money market mutual funds. We appreciate that Rule 15¢3-3 1s central
to the system of protecting customers’ funds held by broker-dealers. We would not

! Federated is a mutual fund sponsor with total assets under management of approximately $420 billion, of
which $350 billion constitute money market funds.

* On March 19, 2007, the Commission proposed ccrtain amendments to the financial responsibility rules for
broker-dealers. In that release, the Commission proposed to expand the definition of “qualified securities”
to include certain money market funds that invest in securities meeting the definition of “qualified
securities.” The Commission has not yet acted on this rule proposal. Federated believes that the March
2007 proposal expanding the definition of “qualified securities” is unnecessarily limiting. This petition for
rule making does not recommend the adoption of the March 2007 amendment as proposed. Federated
requests that this petition receive separate and independent feview pursuant to Commission Rule of
Practice 192(a).

PUBLIC REFERENCE COPY




Ms. Elizabeth M. Murphy
February 3, 2009
Page 2 of 10

petition for this rule making if we did not believe that the modest change we urge was
inconsistent with investor protection.

Specifically, we propose amending Rule 15¢3-3(a)(6) to define “qualified
securities” as “a security issued by the United States, a security in respect to which the
principal and interest are guaranteed by the United States, or a redeemable security of an
investment company registered under the Investment Company Act of 1940 and described
in 17 CFR$ 270.2a-7, unaffiliated with the broker dealer and which limits its
investments to securities issued or guaranteed by the United States Government or its
agencies or instrumentalities (including repurchase transactions).” (proposed
amendment in italics and referred to herein as “U.S. government money market fund”).

I. Overview.

The Commission adopted Rule 15¢3-3 in 1972 in response to a Congressional
directive to strengthen the financial responsibility requirements for broker-dealers that
carry customer assets.> With respect to customer funds, Rule 15¢3-3 requires broker-
dealers to account for all customer funds held by the broker-dealer. The intent of the rule
is to require a broker-dealer to hold customer assets in a manner that enables their prompt
return in the event of insolvency. The required amount of customer funds to be
segregated 1s calculated pursuant to a formula set forth in Exhibit A to Rule 15¢3-3. If,
under the formula, customer credit items exceed customer debit items, the broker-dealer
must maintain cash or “qualified securities” in that net amount in a “Special Reserve
Bank Account for the Exclusive Benefit of Customers.”

Rule 15¢3-3 is the result of compromise between customer protection and broker-
dealer flexibility. Rule 15¢3-3 limits a broker-dealer’s ability to put customer cash and
securities at risk by using them to finance its own activities, such as proprietary trading.
However, the rule allows brokers to, among other. things, deploy customer funds into
margin loans to other customers, which does not confer the same level of safety for those
funds as would occur were all the customer funds required to be “locked up” in the
reserve account in the form of U.S. Treasury securities or cash. Those who crafted Rule
15¢3-3 to protect customer funds were not seeking absolute safety of customer funds, but
rather sought a degree of protection that recognized the needs of both the broker-dealer
and its customers without significantly impairing the safety of customers’ funds.

In funding the reserve account, Rule 15¢3-3(e) provides that a broker-dealer may
deposit only “cash and/or qualified securities in an amount not less than the amount
computed in accordance with the formula set forth in §240.15¢3-3a.” Rule 15¢3-3(a)(6)
defines the term gqualified security as meaning “a security issued by the United States or a
security in respect of which the principal and interest are guaranteed by the United
States.” ~

- In 1971, Congress amended Section 15(c)(3) of the Exchange Act to clothe the Commission with the
authority to adopt rules providing for safeguards respecting the finantial responsibility of brokers
concerning the use of customers’ deposits or credit balances. See Release No. 9388 (Nov. 8, 1971).
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Page 3 of 10

The strict limitations on the types of assets that can be used to fund a broker-
dealer’s customer reserve account are designed to further the purpose of Rule 15¢3-3,
namely, that customer assets be segregated and held in a manner that makes them readily
available to be retumed to the customers.

Petitioner submiits that the inclusion of “U.S. government money market fund”
shares, a security that was not available at the time the Commission drafted and adopted
Rule 15¢3-3, as a “qualified security” would provide greater operational flexibility to
broker-dealers in meeting their Rule 15¢3-3 customer protection requlremcnts without
compromising customer protectlon

IL. U.S. government money market funds would provide greater opera'fional
flexibility and efficiency to broker-dealers in meeting their Rule 15¢3-3
customer protection requirements.

Under current law, a broker-dealer may only meet its deposit requirement by
depositing cash or a qualified security into the special reserve account. Accordingly, a
broker-dealer must assemble a portfolio of U.S. Treasury securities or deposn cash into
the account or a combination thereof.

In order to deposit U.S. Treasury securities into its special reserve account, a
broker-dealer must assemble a portfolio of U.S. Treasury securities by constantly buying
and selling them to ensure that it has sufficient funds in the reserve account. Such active
management of a U.S. Treasury portfolio can become complex and may cause a broker-
dealer to incur a loss, as most transactions in government securities take place only in
large denominations. For example, a representative of a major broker dealer has
provided that the broker-dealer was required to undertake to engage in sixty-two separate
_transactions in order to assemble a portfolio of Treasury bills to meet its deposit
requirements under Rule 15¢3-3. Further, such actwe managcmcnt requires sngmﬁcant
broker-dealer resources.

By using a U.S. government money market fund, the broker-dealer avoids the
operational risk of purchasing and selling U.S. Treasury securities and can reduce the
confusion, complexity and opportunity ‘for error that can result. Broker-dealers would
have much greater efficiency in their ability to maintain the appropriate level of deposit
in the reserve account, and would be able to purchase and sell U.S. government money
market funds in precise dollar amounts. Further, broker-dealers will also be able to
reduce the human and other costs associated with managing a reserve account with U.S.
Treasuries. In sumi, the use of U.S. government money market funds will facilitate a
broker-dealer’s ability to meet its cash management and liquidity in a highly cost-
efficient manner. ' '

Alterhatively, a broker-dealer inay deposit cash into the account, putting the funds
at risk of the balance sheet of the bank where the cash deposit exceeds the FDIC level of
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insurability. Banks are not required to hold the cash separately from the banks’ other
assets. Therefore, funds in the reserve account become subject to the same risks as any
other bank deposit. This is particularly true in the instance of large cash deposits being
made in reserve accounts that are held at a limited number of major banks. With
aggregate reserve deposits being made by broker-dealers under Rule 15¢3-3 reaching an
estimated $150- $180 billion, a substantial portion of reserve deposits are backed by the
balance sheets of these banks rather than FDIC insured. Of additional concemn, is the
concentration of reserve deposits in a few large banks. The failure of such a bank could
effectively eliminate most customer funds properly on deposit under Rule 15¢3-3.

This petition to amend Rule 15¢3-3 proposes an alternative measure for meeting
regulatory obligations which offers comparative protections with additional benefits.
This petitions asks that the Commission recognize that investments in U.S. government
-money market funds, with all the protections of the 1940 Act for registered investment
companies; the strict requirements of Rule 2a-7 under the 1940 Act; and the stability of
portfolio assets limited to investments in securities issued or guaranteed by the United
States government or its agencies or instrumentalities (including repurchase transactions),
would allow broker-dealers greater flexibility in meeting their Rule 15¢3-3 reserve
account requirements without denigrating customer protection.

IIL. The use of U.S. government money market funds would be consistent with
Rule 15¢3-3’s purpose of protecting customers’ funds in a manner that
makes them readily available to be returned to the customers.

A. U.S. government money market funds would be limited to funds
that satisfy the relevant requirements of Rule 2a-7 of the Investment
Company Act of 1940.

The Commission’s regulatory program for money market funds under Rule 2a-7
of the Investment Company Act of 1940, as amended, has been an unqualified success.*
The Commission adopted Rule 2a-7.in 1983 and has revised and strengthened the rule
periodically.® ‘An investment company may not call itself 2 “money market mutual fund”
unless it satisfies the relevant requirements of Rule 2a-7. This rule has a number of
requirements designed to ensure that the money market fund has high quality assets and
can redeem shares with a net asset value of $1.00 per share. The basic requirements for a
money market mutual fund include: '

* Release No. 1C-13380 (July 11, 1983), 48 Fed. Reg. 32555 (July 18, 1983) (“Rule 2a-7 Adopting
Releasc). As notcd above, money market funds (including those that limit their investments to securities
issued or guaranteed by the United States Government or its agencies or instrumentalities) were not
available at the timc the Coramission drafted and adopted Rule 15¢3-3.

5 Release No. IC-21837 (Mar. 21, 1996), 61 Fed. Reg. 13956 (Mar. 28, 1996).
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o Portfolio Maturity — In general, Rule 2a-7 requires that money market mutual
“funds hold portfolio securities with relatively short maturities. Rule 2a-7(c)(2)
provides that a money market fund must not acquire any instrument with a
remaining maturity of greater than 397 calendar days and may not maintain a
dollar-weighted average portfolio maturity of more than 90 days. '

e Portfolio Quality — Rule 2a-7 requires money market mutual funds to invest in
high quality portfolio securities. Rule 2a-7(c)(3) generally requires that a money
market fund must have at least 95% of its portfolio investments qualifying for the
top rating (“first tier”) and the remainder may be in the second highest rating
category (“second tier”).

¢ Portfolio Diversification — Rule 2a-7(c)(4) provides that a money market fund
“shall not have invested more than five percent of its total assets in securities
issued” by the same entity, except for Government Secuntles

e Portfolio quu1d1ty A money market mutual fund must limit its investment in
illiquid assets to not more than 10% of its net assets.’

These reqliircments have provided a strong investor protection foundation for
money market funds.®

B. U.S. government money market funds would be limited to
investments in United States Government and United States
Government Agency Securities.

We have sought to further increase the level of safety with our proposed
formulation of the “U.S. government money market fund” to limit the funds’ investments

% Rule 2a-7(a)(14) defines “government security” as defined-in Section 2(a)(16) of the 1940 Act. That
provision states that “government security” means any security issued or guaranteed as to principal or
interest by the United States, or by a person controlled or supervised by and acting as an instrumentality of
the Government of the United States pursuant to authority granted by the Congress of the United States; or
any certificate of deposit for any of the foregoing.”

7 The “board of directors of a money market fund ... may have a fiduciary obligation to limijt further the
acquisition of illiquid portfolio securities.” Rule 2a-7 Adopting Release, at 32561. An illiquid asset is any
asset which may not be sold or disposed of in the ordinary course of business within seven days at
approximately the value at which the mutual fund has valued the investment. See Investment Company
Act, Release No. 14983 (Mar. 12, 1986).

® In addition, we note that federal agencics have taken action to ensure that liquidity and safety of money
market funds. The Department of Treasury and the Federal Reserve actions include, among others, the
Temporary Guarantee Program for Money Market Funds; the Money Market Investor Funding Facility; the
Asset Backed Commercial Paper Money Market Mutual Fund Liquidity Facility; and the Commercial
Paper Funding Facility.
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to securities issued or guaranteed by the United States Government or its agencies or
. instrumentalities (including repurchase transactions).

~ A security issued or guaranteed by the United States Government, as well as a
security issued by a United States Government agency or instrumentality, is exceptionally
safe. There is no credit that is safer than a security issued or guaranteed by the .United
States Government. In addition, the markets have always assumed that a security issued
by a United States Government agency or mstrumentallty would have an implicit U.S.
Government guarantee. Although that assumption has not been tested, based on recent
events, we now know that the U.S. Government will back Fannie and Freddie securities.

On July 15, 2008, President Bush stated in a press conference,

In this case, there is a feeling that the government will stand
behind mortgages through these two entities. And therefore, we felt a
special need to step up and say that we are going to provide, if needed,
temporary assistance through either debt or capital. ... [In response to a
question:] You know, there is an implicit guarantee.'°

On July 13, 2008, the Board of Governors of the Federal Reserve System
announced:

The Board of Governors of the Federal Reserve System announced
Sunday that it has granted the Federal Reserve Bank of New York the
authority to lend to Fannie Mae and Freddie Mac should such lending
provide necessary. Any lending would be at the primary credit rate and
collateralized by U.S. government and federal agency securities. This
authorization is intended to supplement the Treasury’s existing lending
authority and to help ensure the ability of Fannie Mae and Freddie Mac to
promote the avan]ablhty of home mortgage credit during a period of stress
“in ﬁnancnal markets.’

Freddie Mac was able to sell $3 bllllon in securities after the Federal Reserves’
announcemems

? Agencics and instrumentalities include, among others, Government Sponsored Enterprises (“GSEs”) such
as the Federal National Mortgage Assoc:at:on (“Fannie Mae”) and the Federal Home Loan Mortgage
Corporation (“Freddie- Mac”)

' Press Conference of the Honorable George W. Bush, July 15, 2008.

" http:/fwww federalreserve. gov/newsevents/press/other/20080713a htm|.

2 0n July 15, 2008, THE WALL STREET JOURNAL reported:
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Further, Congress passed legislation that President Bush signed, that statutorily
authorizes the U.S. Treasury to purchase any obligations and other securities issued by
the GSEs."? In addition, on September 7, 2008, the Secretary of the Treasury and the
Director of the Federal Housing Finance Agency (“FHFA™) announced that they were
taking additional steps to bolster the financial integrity of the GSEs."

Based on the above, it is not conceivable that the U.S. Government would let
these GSEs fail, with enormous ripple effects on both the housing markets and on the
institutions holding their debt. Whatever question lingered about whether the federal
government would back the GSEs has been answered by Prcmdent Bush, Chairman
Bernanke, Sccretary Paulson, and Congress. 3

Finally, there are in excess of fifty U.S. government money market funds, none of
which have ever broken the buck.'® Accordingly, we believe that there should be no
question that such investments are safe.

Freddie Mac passed a crucial test of investor confidence Monday when there was strong demand
for short-term debt it was selling, .... A closely watched auction of $3 billion in Freddie’s short-term debt
drew more bids than usual. The company was able to sell its three- and six-month notes at lower-than-
expected yields, which in turn helped keep its borrowing costs low.

“Freddie Mac Auction Eases Concerns,” July 15, 2008, page Al5, available at
http://online. wsj.com/article/SB121603898437750725 html?mod=googlenews wsij

'* H.R. 3221, P.L. No. 110-289, Sections 1117-1118.

'* See Treasury and Federal Housing Finance Agency Action to Protect Financial Markets and Taxpayers,
available at http://www treasury.govipress/releases/hpl 129 htm, and authorities cites therein. Seealso
“Government Support Underlying Obligations held by Federated Government Obligations Funds” (Dec.
17, 2008), attached hereto as Exhibit A which further describes the nature of the United States
Government’s support underlying certain debt obligations issued or guaranteed by agencies or
instrumentalities of the United States Government.

¥ We also petition that the Commission permit such _portfolios to include repurchase transactions with
respect to such securities,. We do not believe that the addition of repurchase transactions would be a
significant departure from current practice. Under current law, broker-dealers may use borrowed Treasury
securities for deposit into their special reserve accounts. See SEC Staff to NASD, Nov. 1993 (available at
htip://www finra.org/web/groups/industry/@ip/@reg/@rules/documents/industry/p037772.pdf)

'® By comparison, between 1994 and 2008, the FDIC reports that 80 institutions failed, incurring losses of
over $2 trillion, and that dollar amount does not include recent failures such as IndyMac, First National
Bank of Nevada, and First Heritage Bank NA. See FDIC website calculation of closings and assistance
transactions between 1994 and 2008, available at http.//www2 fdic.gov/hsob/SelectRpt.asp?EntryTyp=30.
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IV. . . U.S. government money market funds may be used by FCMs to meet CFTC
segregation requirements analogous to Rule 15¢3-3.
This petition request would also modernize Rule 15¢3-3(a)(6) and place it on an
equal footing with other regulatory changes.

Other regulators allow the use of money market funds for similar purposes. For
example, the Commodity Futures Trading Commission allows futures commission
merchants (“FCMs”) to use Rule 2a-7 funds to satisfy its segregation requirements.'
Section 4(d)(2) of the Commodity Exchange Act (“CEA”) established the hallmark
principle of segregation of customer funds and the trust-like nature of the broker’s duties
i respect of such funds. Because of the absence of an analogue to the Securities Investor
Protection Corporation (‘SIPC”), the CFTC segregation requirements are of critical
importance under the CEA’s regulatory scheme, and are arguably more important than
segregation requirements under securities laws. Accordingly, we believe it is all the
more telling that the CFTC has pcrmlttcd the use of Rule 2a-7 funds for this purpose and
has had good experience with this rule.'® '

There does not appear to be any customer protection justification that allows
FCMs to use money market funds for segregation purposes, but denies broker-dealers the
authority to use money market funds in an analogous function, espec1ally when the SEC
itself regulates money market funds.

17 See Investment of customer funds, CFTC Rule 1,25 (17 CFR§ 1.25)

(a) Permitted investments.
(1) Subject to the terms and conditions set forth in this section, a futures commission merchant
(“FCM™) of a derivatives clearmg organization may invest customer money in the following
instruments:

(viii) Interests in money market mutual funds.
2) i
(i) In addition, a future commission merchant or derivatives clearing organization may buy
and sell the permitted investments Jists in paragraphs (a)(1)(i) through (viii) of this
section pursuant to agreements for resale or repurchase of the instruments.. ..

'® In 2000 the CFTC allowed FCMs to invest customer funds in money market funds based upon, in part,
its conclusion that *an expanded list of permitted investments could enhance the yield available to FCMs,
clearing organizations and their customners without compromising the safety of customer funds.” 65 Fed.
Reg. 39008, 39014 (June 22, 2000) (rule proposal); 65 Fed. Reg. 77993 (Dec. 13, 2000) (rule adoption),
The rule initially limited FCMs to using money market funds that received the highest rating from a
nationally recognized statistical rating agency, if rated at all. After several years of favorable experience,
the CFTC amended its rule and allowed FCMs to use any money market fund. See 68 Fed. Reg. 38654
(June 30, 2003); 70 Fed. Reg. 28190, 28194-95 (May’'17, 2005)(noting that SEC Rule 2a-7 establishes
important risk-limiting standards poverning the portfolio quality, diversification, and maturity of money
market funds.) To our knowledge, the CFTC has not publicly identified any problems that have resulted as
a consequence of this further change.




Ms. Elizabeth M. Murphy
- February 3, 2009
Page 9 of 10

V. U.S. government money market funds have broad support in the broker-
dealer community.

We petition for this change in Rule 15¢3-3 in response to broad support for the
broker-dealer community.'® Federated simply is trying to respond to the needs of its
customer base. Indeed, the petition for change would not solely benefit Federated. This
petition for rule making proposes an approach that other funds could meet and Federated
fully expects that other fund complexes will compete with Federated for broker-dealers’
assets.

VI. Approving U.S. government money market funds for the Rule 15¢3-3 deposit
requircments would constitute a strong signal of support and confidence by
the Commission in the mutual fund industry.

We note that the proposed change would also support the ongoing efforts of the
Department of Treasury and the Federal Reserve in their respective programs to instill
and maintain confidence in the financial community, particularly the mutual fund
industry. The Department of Treasury has noted that money market funds play an
important rqlej as an investment vehicle for many Americans and that maintaining
confidence in the money market fund industry is critical to protecting the integrity and
stability of the global financial system. The limited modification we seek, if
implemented by the Commission, would likewise send a strong signal of public
confidence in this segment of the financial community and would be consistent as well as
supportive of the efforts of the Department of Treasury and the Federal Reserve.

VYH. Conclusion.

Petitioner seeks this change to Rule 15¢3-3 because it wishes to respond to the
needs of its customers. Broker-dealers have a strong desire to avoid the operational risks
of managing portfolios of U.S. Treasury securities and to limit the balance sheet risk of
bank deposits. Money market funds, specifically money market funds that are limited to
investments in securities issued or guaranteed by the United States Government or its
agencies or instrumentalities (including repurchase transactions), are safe. FCMs enjoy
the same conveniences for purposes analogous to the Rule 15¢3-3 special reserve account
requirement. We believe that it is long overdue for the SEC to allow broker-dealers and
investors to énjoy this same advantage.

We thank you for your consideration of this request for rule making.

' Many of the comment letters or memoranda of meetings in the public file concerning the March 2007
proposal broadly support this change to Rule 15¢3-3.
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Please do not hesitate to contact Lee A. Pickard or Peter E. McLeod of Pickard
and Djinis, LLP at (202) 223-4418 with any questions or requests for further information
with respect to the matters set forth in this letter. We look forward to your response.

Respectfully submitted,

ot Rbag

Lee A. Pickérd

cc: The Honorable Mary L. Shapiro
) The Honorable Kathleen L. Casey
The Honorable Elisse B. Walter
The Honorable Luis A. Aguilar
 The Honorable Troy A. Paredes -
Mr. Erik R. Sirri, Director, Division of Trading and Markets
Mr. Daniel M. Gallagher, Deputy Director, Division of Trading and Markets
Mr. Michael A. Macchiaroli, Associate Director, Division of Trading and Markets
Mr. Thomas K. McGowan, Assistant Director, Division of Trading and Markets
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December 17, 2008

To:  Eugene F Maloney

From: Melanie L. Fein

GOVERNMENT SUPPORT
UNDERLYING OBLIGATIONS
held by B
FEDERATED GOVERNMENT
OBLIGATIONS FUND

You asked me to describe the nature of the government support
underlying certain debt obligations issued or guaranteed by agencies
of the U.S. government and which are held in the portfolio of the
Govetnment Obligations Fund for which an affiliate of Federated
Investors, Inc. is the investment adviser (hereinafter “GOF”).

Specifically, you asked me to address the government support
underlying debt obligations issued or guaranteed by the

following government agencies:
> Federal National Mortgage Association (“Fannie Mae”)
> Federal Home Loan Mortgagé Coréoration (“Freddie Mac”)
> Federal Home Loan Bank System
> Farm Credit System

> Department of Housing and Utrban De\;e]opmet:t




In general, the debt obligations issued or guaranteed by each of these agencies
are supported by a comprehensive system of federal supervision and regulation
that supports the safety and soundness of the agencies and their ability to repay
their obligations. In addition, specific statutory provisions explicitly or
implicitly guarantee or otherwise enhance the creditworthiness of their

obligations, as follows:

> Fannie Mae and Freddie Mac debt obligations are supported by a
binding contractual commitment by the U.S. Treasury to fund
. obligations of the agencies up to $100 billion each and temporary
statutory authority for the Treasury to purchase an unlimited amount
of their securities until December 31, 2009.

> Federal Home Loan Bank debt obligations are supported by similar
statutory authority for the Treasury to purchase up to $4 billion of
their obligations and additional temporary authority for the Treasury
to purchase an unlimited amount of their obligations until
December 31, 2009. i

> Farm Credit System debt obligations are supported by a system of
mutual liability and an insurance fund dedicated to ensuring the timely
payment of intérest and principal on msured obligations issued by
the Farm Cred1t Banks.

> Debt obligations guaranteed by the Department of Housing and
Urban Developmenf pursuant to the Housing and Community
Development Act of 1974 are expl:atly backed by the full faith
and credit of the United States.

These provisions are dtscussed in greater detail below.

You also asked me to address the bankruptcy risk characreristics of repurchase
agreements that GOF enters into with banks and broker-dealers using securities
issued or guaranteed by the U.S. Treasury or government agencies as collateral.
As discussed below and in the attached memorandum, the Bankruptcy Code
includes several provisions that protect parties to repurchase agreements in

.the event of a counterparty’s bankruptcy.
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GOVERNMENT AGENCY DEBT SECURITIES

GOF is an open-end investment company
reqistered with the Seauities and
Exchanga Commission {he "SECT) under
the Investment Company Ad of 1940 that
holds fisell out as a money markel mutual
fund in compliance with the requirements
of that Act and requiations issued by the
SEC thereundsr. Accerting to Federated’s
web site, GOF has been assignad the
highest possible ratings from Standard &
Poor's, Moody's and Fltch. ’
120.S.C. §§ 1454, 1716{a).

- Pub. L. 110~289, 12 Stat. 2654 {enacted
Juty 30, 2008).

Recovery Acl, § 1117(a) (adding 12
US.C. § 1719{q)} & (b) (adding 12 U.S.C.
§ 1455()), and § 1101,

M., § 1145.

Federat Housing Financa Agency,
“Statement of FHFA Director James B.
Lockhart” (September 7, 2008}, at 6,
avaiable at

hitp:fiseasury govipressireleasesireports/
fhia_statement_090708hp11:28.pd!.

Recovery Act, § 1145{a) (amending 12
U.S.C. § 4617()().

A. Fannie Mae and Freddie Mac Notes

The Federal National Mortgage Association (“FNMA”), commonly’
known as “Fannie Mae,” and the Federal Home Loan Mortgage Corporation
(“FHLMC"), commonly known as “Freddiec Mac,” (collectively, the “GSEs”)
are government-sponsored entities created by the federal government to
provide financial support for the housing markets in the United States?

Prior to enactment of the Housing and Economic Recovery Act of 2008
(“Recovery Act™),? the debt obligations of the GSEs generally were thought
to be backed by an implicit guarantee of the U.S. government inherent in
their stitus as government-sponsored entities. After the GSEs appeared
likely to default on their debt obligations in the summer of 2008, Congress
enacted the Recovery Act in order to, among other things, make the implicit
government guaraniee of the GSEs more explicit.

The Act authorized the Treasury to purchase unlimited amounts of GSE
debr obligations and other securitics and placed the GSEs under the
oversight of a new independent agency—the Federal Housing Finance

. Agency (“FHFA”).f The FHFA was authorized, under certain circumstances,

to take the GSEs into conscrvatorship.?

GSE Rc:scue Plan

On September 7, 2008, the Treasury Department, FHFA and the GSEs
implemented a rescue plan pursuant to which the Treasury now s effectively
guaranteeing the GSEs’ obligations up to at least $100 billion each, through
a binding contractual arrangement.

Under the rescue plan, FHFA appointed itself conservator of the GSEs, with
the consent of each.® Pursuant to this conservatorship, FHFA has assumed
all legal authority of the shareholders, directors, and officers of the GSEs.”

The conservatorships have no fixed terinination date.
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Concurrently with the conservatorships, the GSEs entered into identical

Senior Preferred Stock Purchase Agreements (“Agreements”) with the
Treasury Department to provide capital and liquidity support, pursuant to
Treasury’s authority under the Recovery Act.® Under the Agreements, the
Treasury received certain senior preferred stock with an initial liquidation
preference of $1 billion in each GSE, as well as warrants to purchase 79.9
percent of the common stock of each GSE on a fully-diluted basis at a
nominal price.”

Treasury Backing for GSE Obligations
Ip cxchange for the equity rcccwed through the Agreements, the

Treasury became contractua]ly bound to make available to each GSE up

to$ 100 bllhon The funds must be provided at the request of the FHFA,
ona quarterly basis (or sooner if the GSE would otherwise be forced into
rece:vershjp) in an amount sufficient to cover the difference between the
GSE's assets and liabilities.1*

Trcasurys obligation to provide this funding to each GSE continues until
thc ea,rlicr of {i) hquldatlon of the GSE (with any difference betwcen assets
and lxabllmcs paid oﬁ") 1 (ii) full payment of all of the GSEs liabilities, or
(iii) when thc $100 billion fimit has been reached.” Treasury's obligation
is expressly not contingent upon the GSEs’ financial condition or receivership. '
For each 1r_1ﬁ151on of funds, the liquidation preference of Treasury’s senior
preferred stock increases by the same amount.’ Amendments to the
Agrecments are prohibited to the extent that they would decrease the
amount of Treasury’s commitment or add conditions if a GSE reasonably
believes that such an amendment would have an adverse material effect

on dcbtholdcrs

Thus, although the Agreements specifically state that they do not give rise
to a “guarantec” of any obligation,'® the Treasury in effect has assumed
responsibility for each GSE’s obligations up to $100 billion.

Authoﬁty for the Agreements

The Recovery Act expressly authorized the Treasury to purchase GSE
securities “on such terms and conditions as the Sctretary may determine and
in such amounts as the Secretary may determine” as necessary to stabilize
the financial and mortgage-finance markets and protect taxpayers.'” Because
the Agreements involve the purchase of GSE secutities subject to terms
and conditions agreed ro by the Treasury, they appear to fall within the
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Amended and Restated Senior

- Prefemed Stock Purchase Agreement

(September 26, 2008), available at .
htp:www.ustreas. govipressireleases/
Teports/ seniorpreferredstockpurchase
agreementfrea.pdf (Freddie Mac)

and hitp/iwww.usireas.gov/ press/
relaasesireports/seniorpreferredstock
purthaseagreestientinm1.pdl (Fannia Mas).
Agreement, § 3.1 The Agreements
imposed addifional duties upon the
parties, as well. For example, the GSEs
were each prohibited from increasing their
aggregate indebtedness by more than ten
percent, §5.5., and from entering any
merger, acquisition, or reorganization
without Treasury’s advance permission,

¥ 5.4, and were required to imit their
mongage asset holdings to $850 bilkion
by December 31, 2008, and to decrease
such holdings by ten percent each year
tharealter, down 1o a floor of $250 billion,
§5.7. The GSEs also assumed certain
reporting requirements under § 5.9. This
memorandum focuses on the Treasury's
obligation to fund the GSEs and is not
intended ko give an exhaustive description
of the Agreements.

Agreament, 1124,22,23,

FHFA stated al the inception of the
Agreements that FHFA has no present
intantion of liquidating the GSEs. FHA
Fact Sheet, *Cuestions and Answers on
Gensenvatorship” (September 7, 2008),
a3, available at
hitpfireasury.govipressireleasesireporls/
fhia_consrv_fag 090708hp1128.pdf.

Agreement, §2.5.
id.

id, 121433
i,§623.

Jd. 16.6.

Recovery Act, § 1117(a), adding 12
U.S.C. §171%(g)(1) & 1117( b}, adding 12
U.S.C. §1455(h(1).

g
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Although that autherity expires on
December 31, 2009, Recovery Act,

§ 1117(a) (adding 12 U.S.C. § 1719(g}(4))
3 (b), adding 12 U.S.C. § 1455(I44}, the
purchase has already been completed,
and no further purchases are required

{o comptete Treasury’s commiiment

of tunds. The Recovery Act places no
temporal fimitation on the duration of such
purchase agreaments, only on Treasury's
autherity to enter them. The Recovery
Ack explicilly excludes from any temparal
limitation the Treasury's autharity to
exgreise any rights received in connection
with such purchases. id,, § 1H7{a},
adding 12 1L.S.C. § 1719(g)(2)(A) and (b,
adding 12 U.S.C. § 1455(A(2}{A). The
Treasury Department has stated that all
GSE securities, regardiess of when
issued, are protected by the Agreements.
Department of the Treasury, “Frequently
Asked Questions: Treasury Senior
Preferred Stock Purchase Agreement,”
HP-1131 (September 11, 2008)
{hereinafter HP-1131 FAQT), available at
hitpJiwww.ustreas.govipressireleasashp
1131 htm.

HP-1131 FAQ.

tnited States v. Winstar, 518 U.S. 839,
890 n.36 (1996).

Recovery Act, § 1145(a}, amending 12
US.C. § 4617(a)(3)1).

i, amending 12 US.C. § 4617(b)(2).
12 U.5.C. §§ 1452(c)(4), 1723a(a).
12U8.C. §1431a).

12US.C.§ 1435.

12U8.0.§ 1431(b).

12US.C. § 1431(c).

i

‘Treasury’s statutory authority.'® Moreover, the Treasury itself has acknowledged
that each of the Agreements “is a binding legal obligation between two
g ga
parties.”'? Furthermore, an executive department is generally considered
to have authority to contract in the course of carrying out an authorized
rying out ,
program.?

The authority of the GSEs to enter the Agreements is clear. The Recovery
Act allows the FHFA Director to assume conservatorship over the GSEs in
the event, among others, that the GSEs consent.?’ Once conservatorship

has been assumed, the FHFA may exercise all rights of the GSE,? which
includes the right to enter contracts.”

B. Federal Home Loan Bank System Notes

Notes issued by the Federal Home Loan-Bank System are supported
by the Treasury Department’s authority to purchase securities of the Federal
Home Loan Banks and by the federal regulatory system governing the
Federal Home Loan Banks, as described below.

The twelve Federal Home Loan Banks were created by Congress in 1932 to
iimptove the supply of funds to local lenders that in turn finance loans for
home mortgages. The Federal Loan Bank Act authorizes the Banks to issue
notes and other debt obligations to finance their activities.2* Obligations of -
the Banks are [awful investments and may be accepted as security, for all
fiduciary, trust, and public funds invested or deposited under the authority
or control of the United States or any officer or officers thereof.®

In addition to notes issued by the individual Banks, the FHFA may issue
consolidated Federal Home Loan Bank debentures on which the Banks are
jointly liable.?® Any such debentures outstanding may not exceed five times
the total paid-in capital of ali the Federal Home Loan Banks at the time of
issuance and may not exceed the notes or obligations of member institutions
held and secured by all the Federal Home Loan Banks. If no debentures are
outstanding, ot in order to refund all outstanding consolidated debentures
issued, the FHFA may issue consolidated Federal Home Loan Bank bonds
which shall be the joint and several obligations of all the Banks.?

All obligations of Federal Home Loan Banks are required by statute to state
that “such obligations are not obligations of the United States and are not
guaranteed by the United States.” Nevertheless, such obligations are
thought to carry an implicit guarantee of the government similar to that

of the GSEs.
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Specifically, the Secre.mry of the Treasury is authorized to purchasc any

obligations issued by the Federal Home Loan Banks provided that the

aggregate principal amount of such obligations held by the Treasury does

not exceed $4 billion.” The Housing and Economic Recovery Act of 2008 -

temporarily increased this amount to “such amounts as the Secretary may -

determine” in his discretion until December 31, 2009.%® As with the - .
GSEs, in exercising this temporary authority, the Tnnsury Secretary must

determine that such action is necessary to prov:dc stablluy to- the financial
markcm -prevent dxsruptlons in'the availability of mortgagc ﬁnance, and
protect the taxpayer.

The Recovery Act placed thc Federal Home Loan Banks, along with thc
GSEs, under the supervision and rcgulanon of the FHFA;*! wh:ch is -
endowed with.the.same conscrvatorship powers as with the GSEs .Thus,
the FHFA and Treasury | could lmpleme.nt an ammgement wuh thc Banks
similar to the one 1mplcmcntcd as to.the GSEs, As.of this date; thcy have
not excrcnscd such authority, but: could clect to do so upon a determination,
-by the Sccrcm_ry that it was. ncoossary to prov:de Stabl][ty to' the financial

_markets; prevent dlsrupnons the av:ulablhty of mortgagc ﬁnance, and. .

'prou:ct rhc taxpaycr 33 sl a 1zusc § 143410, mawncﬁnonm

The Foderal Homc Loan Ban.ks alsi 'are SubjOCt to, che extenswe prudcnual B mﬂzmﬁamm :

- " " 'lopennnmembersol’meFedemiHome
supemsmn and rcgu]auo | t:he FHFA s:mllar fo, that accordcd 0. thc St g Bak Systom b o sl

ST ‘_rmumueammmfsd!undstome‘ D
. mngaga mafka‘l.mdma ahlﬁ:ytos:zppw
“ suchiunds i substanmﬂyhpaired
bemaseofmonemrysmngencyand
”ahighleveloihﬂereslratﬁ. .

® Recovery Adi, § 11:7(::) adu'zng 12 u sc_:.
¢ §1431). Altvough il alfthorized o -
fmake new purchases above $4 bilkon.
after-December 31, 2009 the Secretary
'mayoormnuetoholdandseﬂanmnts
Notcs 1ssucd by r.hc Farm,Creth Banks are supportcd by thc fcdcra.l © sbovattat Hireshol beymd that date.

' R L e ' . e
: rcgulato ry_ framcwork appltmb]c i 4 regutedby
L a‘:'i ndepmdamagm—wmmﬂmma
' Huma Lnan BankAcL 12 US C

:;';'_. % eoweryAd,giﬂT(c’) add&m1zusc._
L .-.'§1431 (@i).
a8 12USC§200| atseq.

% 12USC. §2C02.TheFCMsgovemed )
- by & throo-person board whose members
are_eppwnsdbyum!demvdmma
_ advics and consent of the'Senate, The
FCA's board members also Serve as the
board of directors of tha Farm Credit
of the System allofwh:ch. System Insuranco G :

Administtation (the FCA”) 34

FEDERATED GOVERNMENT OBLIGATIONS EUND

-. -




-ty

B e S Ll

g

»
»
w
»
»
o
u

Q2

12U5..§2001.
12US.C. § 2155().

N .
12US.C. § 2155(c).
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The secure base amount ks definad

s two peroant of the aggregate of
outstanding insured obfigations of afl
insurad Banks, adjusted downward by
a certain percentage of the System's
govemment guaranteed loans. The
Fam Credit System Reform Act of 1906
provided he Corporation’s board the
autharity, in its sofe discretion, to reduce
insurance premiums from the statutory
rates befors the Fund raaches the
securs base amount.

The FCA is an indcpendent agency of the U.S. government created by
Congress to charter the Farm Credit Banks. The statute specifically
designates the Banks as “Federally chartered instrumentalities of the Unired
States.”” The FCA has broad powers to supervise and regulate the Farm
Credit Banks, similar to the powers of the federal banking regulators with
respect to commercial banks and the FHFA with respect to the GSEs and
Federal Home Loan Banks.

The Farm Credit Banks mutually support each other’s obligations. Each
Farm Credit Bank is fully liable for any notes, bonds, debentures, or other
obligations that it issues and-for interest payments on long-term notes,
bonds, debentures, or other obligations issued by other Farm Credit
Banks.* Each Bank also is primarily liable for the portion of any issue of
consolidated or system-wide obligations made on its behalf and is jointdy
and severally liable for additional sums as required by the Farm Credit
Administration in order to make payments of interest or principal which
any primarily liable Bank cannot make ¥’ '

" The Farm Credic Act specifically [‘)rovidcé, with respect to debt obligations

of the Farm Credit Banks, that “the United States shall not be liable or
assume any liability directly or indirectly thereon.”®

Nevertheless, Congress ¢reated a federal agency and insurance fund whose
primary purpose is to insure the notes and other obligations of the Farm
Credit Banks.? The Farm Credit System Insurance Corporation is required
to expend amounts in the Farm Credit System Insurance Fund (“Fund”) to -

.the extent necessary to insure the timely payment of interest and principal

on insured obligations.”

The FCA may not call on any Farm Credit institution to satisfy the liability
of the institution on axiy joint, consolidated, or system-wide obligation
participated in by the institution or with respect to which the institution

is primarily, ot joindy and severally, liable, before the Insurance Fund is
exhausted.*! In the event the assets of the Fund were to be exhausted, joint
and several liability of all Banks would be triggered, in which case the
financial resources of the other Banks would be used to repay the defaulting
Bank’s portion of the debt issuance.

The Farm Credit System Insurance Fund is funded by annual insurance
premiums paid by the Farm Credit Banks. Premium rates are calculated
using a statutorily defined formula based on System loan volume with
different raeés for accrual loans, nonaccrual loans, and loans guaranteed by
Federal or State governments. Congress has directed the Farm Credit System
Insurance Corporation to build the Fund to a “secure base amount.”
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The Farm Credit Act specifically provides that debt obligations of the Farm
Credit Banks arc permissible fiductary investments for trustees:

> The bonds, debentures, and other similar obligations issued
under the authority of this Act shall be lawful investments
for all fiduciary and trust funds and may bc: acccpted as
security for all public dcposnts 4

D. Housing and Urban Development Guaranteed Notes

The Govcrnmcnt Obhgauons Fund also holds notes (or obligations
- that 2 are backed by a trust or pool composed of such notcs) that are issued
by various “cligible pubhc cntmcs and w}uch age guatantccd by the u. S
Dcpartmcnt of Housmg and- Urban Devclopmcnt pursuant to section 108
of the Housmg and Commumty Devclopmcnt Act of 19744

Section 108 of the Act aitthorizes the Sccrcmry oF Housing and Urban
Developmcnt to.guarantee notes or other obhgauons issued by eligible public
T entities (or their pubhc—agency demgncm) for they) purposes of financing speaﬁed
housmg rehabilicadon and cconoiic dcvcloptncnt projects.*s An’ chglblc
pubhc cnuty” ge.nerally is deﬁncd as: any umt of gcncral local govemmcnt

To rective the guarantcc, aafr lssuer must, among other thmgs enter mto a
' contract for rcpayment of the gturancccd ndtes or othcr obligations; plcdge
any- grant for which the i lssuer may bccome chglblc undcr the Act; and -
fuinish such othier sccurity as the’ Secrcary may’ deem. approprlatc in
making the guarantees (mcludmg inicremeiits in local tax receipts gencrétcd
by the activities assisted 'of dispositions procceds from the sale of land or
'rchabdnmtcd propcrty) AN o

; The Adt spcc:ﬁcnlly provxdes that “thc full faich and credit of the United St‘atcs
=t pledged £o thc payment ofa]l gumntes made Under tlus secuon f1 08]

Secuon 108 also auchonzcs the Sccretary to guarantee the ume.ly paymcnt
-of prmapal and i interest on trust: cemﬁmtcs or othér obhgauons that rhay
be offered by the Secrctary (or by aniother offeror approved by the Secretary)

" that are based o and backed by a trust or pool composed of notes or-other

obhgauons guaranteed or cligible for guarantee by the Secretary under

section 108.° The guarantee of such trust certificates or other obligations

is backed by the full faith and crédic of the United States to the same extent

as the guarantee of the underlying notes.®
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BANKRUPTCY RISK AND REPURCHASE AGREEMENTS

s 1would nots that | 2m nol expert’
in the Bankrupicy Code and defer
to the memorandum prepared by
Bryan Cave LLP.

GOF enters into U.S. government secutities repurchase agreements
with a number of different banks and broker-dealers. These counterparties
generally are large and reputable institutions. Nevertheless, you have asked
me to address the risks that may arise in the event that a counterparty
declares bankruptcy. .

The Bankruptcy Code includes provisions that protect counterparties in
repurchase transactions in the event of bankruptcy and generally allow a
party to liquidate, terminate, accelerate, exercise security rights, and offset

* obligations under a repurchase agreement notwithstanding a bankruptcy. In -

particular, the Bankruptcy Code provides an exception from the auromatic
stay provisions for parties to repurchase agreements.

Actached hereto is 2 memorandum prepared by Bryan Cave LLP discussing:
the Bankruptcy Code provisions in greater detail. The memorandum”
concludes that, in a typical Treasury repurchase transaction involving a
bankrupt counterparry, a creditor generally should be able to liquidate

the collateral and to apply it to the debtor’s obligations. !

> <

In preparing this memorandum, 1 have relied solely on your rcprz:rmtatiam asto

the types of 0bltgatwm in the GOF portfolio. I have not reviewed the terms or
conditions of any specific notes or obligations.

This memorandum has addressed certain bankruptcy risk characteristics
of repurchase agreements on U.S. Treasury securities, but is not intended
to provide a comprehensive analysis of the risks of repurchase agreements.

This memorandum should not be interpreted as providing investment advice
regarding the Federated Government Obligations Fund, any government agency -
debt securities or other abligations, or any repurchase agreement transactions.
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Memorandum ' ' ' Bryan Cave LLP

One Metropofitan Square
Dace:  September 19, 2008 : 211 Nosth Broadway
Suite 3600
To: Eugene E Malgney. Executive Vice President, . S Louks, MO 631022750
Federated Investors Management Company, Inc., Tol (314) 259-2000
Vice President and Corporate Counsel of Federated Investors, Inc. Fax (314) 250-2000
and member of the Executive Committee Werw bryancave.com

From: Brian C. Walsh

Re: . Treatment of R;purchasc Agreements in Bankruprcy

As you requested, I have summarized below four of the key provisions of the Bankruptcy
Code governing repurchase agreements. In gencral, these provisioﬁs permit a party to a
repurchase agreement to liquidate, terminate, accelerate, exercise security rights, and offset
obligations under the agreement despite a bankruprey filing by the counterparty and despite
otherwise applicable bankruptcy rules that would prevent similar actions if 2 different eype of
contract were involved. They also protect most ordinary pre-bankruptcy transactions under
repurchase agreements from reexamination in bankruptcy. -

I understand that your customers have raised questions abour repurchase agreements
involving Treasury securities. The fact-that Treasury securities are involved is significant for
two reasons. First, the Bankruptcy Code sections discussed below concern procedural matters

.and do not address the economic risk that the securities involved in a repurchase agreement -

miay decline in value and thus be insufficient to cover the related obligation. This is, of
course, less of a concern with Treasury sccurities than with other types of securities. Second, a

. repurchiase agreement involving United States government securities fits within the statutory

definition of “repurchase agreement” in Section 101(47) of the Bankruptcy Code, provided
that the term of the agreement is one year-or less. :

Ipso-ﬁ:c:to actions. The Bankruptcy Code generally preciudes creditors from terminating or

_modifying contracts based on defaulr provisions wiggered by a bankruptcy filing, insolvency,

or similar marters, which bankruptey practitioners generally refer to as “ipso-facto” clauses.

Section 559 of the Bankruptcy Code overrides these general principles in the case of

repurchase agreements, authorizing a repo participant to liquidate, terminate, or accelerate a

repurchase agreement based on an ipso-facto event if it has a “contractual right” to do so. The -
section also clarifies that no court or administrative agency may stay, avoid, or otherwise limic
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the tépo participant’s right to liquidare, terminate, or accelerate unless the debtor is a
stockbroker or a securities clearing agency and the order is authorized by the Securities
Investor Protection Act or the federal securities laws. The tetm “repo participant” refers to a
party with an outstanding repurchase agreement with the debtor af any time prior to the
bankruptey filing. “Contractual right” is defined broadly to include not only rights specified
in the repurchase agreement itself but also nghts derived from the commori law and a variety
of other sources.

The automatic stay. Section 362(b)(7) of the Bankruptcy Code provides an exception to the
automatic stay for “the exercise by a repo participant ... of any contractual right (as defined
in section 559) under any security agreement or arrangement or other credit enhancement
forming a part of or related to any repurchase agreement, or of any contractual right ... to
offset or net out any termination value, payment amount, or other transfer obligation arising
under or in connection with 1 or more such agreements.” The automatic stay ordinarily
prevents creditors from pursuing collection actions against debrors, disposing of collateral, or
setting off mutual debts without leave of the bankfuptcy court, which can be difficult and
time-consuming to obtain. Asa rcsult, the exception to the automatic stay for repurchase

agreements is significant.

Setoff. Section 553 of the Bankruptcy Code generally preserves the right of a creditor to
offset debts owed to a debror against the creditor’s claims against the debtor. However,
Section 553 limits rights of setoff in some circumstances where the creditor obtains a claim
against the debtor by transfer, or the creditor incurs its debt to the debtor, within. 90 days
prior to the bankruprey filing. Section 553 also permits a debtor to recover amounts offset by
a creditor within 90 days prior to bankruptcy if certain other facts are present. All of these
restrictions expressly exclude rights of setoff and acrual setoffs described in Section 362(b)}(7)
and 559, discussed above. Accordingly, setoffs under repurchase agreements are essentially
unaffected by the Bankruptey Code. -

Avoidance actions. The Bankruptcy Code ordinarily permits a debtor or a trustee to attack
pre-bankruptcy transactions as preferential or fraudulent transfers. Section 546(f) imposes a
signiftcant limitation on these rights: a

pre-bankruptcy i:ranéfcr made by, to, or for the benefit of a repo participant in connection
with a rcpurchase agreemcnt is avoidable only if the debtor made the transfer thh actual
intent to hmdcr, delay, or defraud creditors.

~

As a consequence of these provisions, in a typical Treasury repurchase transaction involving a

bankrupt counterparty, the creditor should be able to liquidate the collateral and to apply it

to the debrtor’s obligations. It is highly unlikely that the Bankruptcy Code or a bankruptey

court would prevent the creditor from taking such action. Of course, different Fa;ts might ) 11
lead me to a different conclusion. '

Please let me know if you have any questions about the issues discussed above.

cc: Stuart J. Kaswell
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At

MELANIE L. FEIN, ESQ.
Author and Banking Law Specialist

Melanie L. Fein provides legal services to financial institutions and other clients
on a wide range of banking and securities law matters, focusing on regulatory issues
at the forefront of developments in the financial services industry. She has extensive
experience with matters affecting domestic and foreign banks, financial holding
companies, securities firms, mutual funds, trust companies, and other financial

~ service institutions. Much of Ms. Fein’s work involves new products and services at

the intersection of banking and the securities laws.

Ms. Fein has been a partner in the law firms of Goodwin Procter LLP (2003-2007)
and Arnold & Porter (1986-1999). She also served as an attorney and senior counsel
to the'Board of Governors of the Federal Reserve System (1979~1986) and before
that was on the legislative staff of Congressman John E Seiberling of Ohio.

Ms. Fein is past chairman of the Executive Council of the Federal Bar Association’s
Banking Law Committee and has pai’ticipated in leadership roles on committees of the
American Bar Association. She has served on advisory boards for the Practising Law
Institute, Consumer Bankers Association, Banking Policy Report and Stanford Journal
of Law, Business & Finance, among other organizations. She is listed in the Guide to.
the World’s Leading Banking Lawyers and An International Who's Who of Banking
Lawyers, and has been awarded the highest peer rating by Martindale Hubbell.

Ms. Fein is the author of leading treatises on banking la\l‘_f, including Federal Bank
Holding Company Law, Securities Activities of Banks, Mutual Fund Activities of Banks
and Law of Electronic Banking. Her most recent work is a two-volume treatise entitled
Banking and Financial Services: A Regulatory Guide to the Convergence of Banking,
Securities and Insurance in the United States. Ms. Fein authored a major study for the .
Bank Administration Institute entitled Regulating Convergence: Towards a Uniform
Framework for Banking, Insurance and Investments and has published numerous articles
on banking law, including “Functional Regulation: A Concept for Glass-Steagall
Reform?” in the Stanford Journal of Law, Business & Finance.

Ms. Fein has taught courses on Banking and Financial Services Law at Yale Law
School where she served on the adjunct faculty from 1992-2002. Ms. Fein also has
taught courses at Boston University School of Law and Cathohc Umvers:tys
Columbus School of Law. -

Ms. Fein is a member of the U.S. Suprcmc' Court Bar and is licensed to practice in
Virginia and the District of Columbia. Ms. Fein received her J.D. at Catholic University,
Columbus School of Law in 1979 and her B.A. from Earlham College in 1971.
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UNITED STATES OF AMERICA
‘ Before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 60391 / July 28, 2009

ADMINISTRATIVE PROCEEDING

" 'File No. 3-11892

ORDER AMENDING ORDER

In the Matter of INSTITUTING PUBLIC ADMINISTRATIVE
| PROCEEDINGS PURSUANT TO SECTIONS
New York Stock Exchange LLC (f/k/a 19(h)(1) AND 21C OF THE SECURITIES

" New York Stock Exchange, Inc.) EXCHANGE ACT OF 1934, MAKING
~ FINDINGS, ORDERING COMPLIANCE
Respondent. WITH UNDERTAKINGS, AND IMPOSING -
: A CENSURE AND A CEASE-AND-DESIST
ORDER
1.

On April 12, 2005, the Securities and Exchange Commission (“Commission™) issued
an Order Instituting Public Administrative Proceedings Pursuant to Sections 19(h)(1) And
21C Of The Securities Exchange Act Of 1934, Making Findings, Ordering Compliance
With Undertakings; And Imposing A Censure And A Cease-And-Desist Order against °
Respondent New York Stock Exchange LLC (f/k/a “New York Stock Exchange, Inc.”)
(collectively “NYSE™) relating to the NYSE’s failure to properly detect, investigate and
discipline widespread unlawful proprietary trading by specialists on the floor of the NYSE
(“Order”). See Securities Exchange Act Release No. 51524, Pursuvant to the Undertakings
at Paragraph IV.C.3 of the Order, the NYSE was required to implement an 18 month pilot
program to establish an on-floor video and audio surveillance program to track floor trading
activity at the NYSE trading posts (“Pilot Program™).

The Undertaking, at Paragraph 1V.C.3(c), further required that within 360 days of
implementation of the Pilot Program, the NYSE’s internal audit group, Regulatory Quality
Review (“RQR™), submit a report to the Director of the Commission’s Office of Compliance
Inspections and Examinations (“OCIE”} and the Director of the Commission’s Division of
Market Regulation (“Market Regulation™) (collectively, “Commission Officials™) setting
forth RQR’s independent evaluation of the Pilot Program and RQR’s recommendation as to
whether to expand, modify, or eliminate the Pilot Program. The Undertakings further
provide at Paragraph I'V.C.3(c) that within 120 days of receipt of RQR’s report on the Pilot
Program, the Commission Officials shall submit to the Commission, for Commission
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approval, their own recommendation as to whether the Commission should modify or
‘eliminate the Pilot Program, or expand the program to the entire floor of the NYSE.

The Commission Officials have conducted their own independent evaluation of the
Pilot Program and submitted their own recommendation to the Commission,

The Commission has determined that the Pilot Program has played a helpful role in
supplementing the NYSE’s routine surveillance, examination, and enforcement programs.
While the nature of the N'YSE trading has changed significantly in recent years, floor-based -
trading remains an important component of the NYSE’s current market structure.

The Commission recognizes, however, that allowing the NYSE greater flexibility in its
usage of the on-floor surveillance hardware installed pursuant to the Pilot Program and the
resulting data would allow it to devote additional resources to regulatory 1ssues that arise. As
such, the Commission has determined to-amend the Order and to no longer require the NYSE to

_operate the Pilot Program so that the NYSE may be afforded greater flexibility in determining
the appropriate regulatory usage of its audio-visual surveillance technology and data to maximize
the potential benefit to the NYSE’s surveillance, examination, and enforcement process.

II. -
7 Accordingly, it is hereby ORDERED that the Order be amended so that the NYSE’s
- requirement to operate the Pilot Program, as implemented pursuant to Paragraph IV.C.3
thereof, be eliminaled. With the exception of Paragraph IV.C.3, all other-findings, remedial

sanctions, and undertakings in the Order remain in full effect.

By the Commission.

Elizabeth M. Murphy

Secretary
/ j’h pm/w*/
M Peterson

m Assistant Secrelary
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- UNITIED STATES OF AMERiCA
Before the .
! : SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934

‘Release No. 60219 / July 1,2009

ACCOUNTIN G AND AUDITING ENFORCEMENT ‘
Release No. 3004 / July 1, 2009

ADMINISTRATIVE PROCEEDING
File No. 3-13533 |

In the Matter of . ' A
. , : ORDER OF FORTHWITH SUSPENSION
ROBERT D. GRAHAM, ESQ., : PURSUANT TO RULE 102(e)(2) OF THE
. ) COMMISSION’S RULES OF PRACTICE
Respondent. '

I.

The Securities and Exchange Commission deems it appropriate to issue an order of
forthwith suspension of Robert D. Graham (“Graham™) pursuant to Rulé 102(e)(2) of the
Commission’s Rules of Practice [17 C.F.R. § 201.102(e)(2)].}

L
'The Commission finds that:

1.~ Graham was a senior vice president and assistant general counsel at General Re
Corporation (“Gen Re”), which he joined in 1986. Graham has been a member of the Delaware
Bar since 1973, but his license has been suspended since April 18, 2008, pending the results of the
criminal action against him. Graham also has been a-member of the Connecticut Bar since 1988,
but his license has been on administrative suspension sincé May 22, 2007 for failure to pay that
State’s client security fund fee. :

Rule l02(c)(2) plowclcs in pertinent pa:t Any pcrson who has been convlcted of a
felony or a misdemeanor involving moral turpitude shall be forthwith suspended from appearing

or practicing before, lhc Comlnlsqmn
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P~ 2. On May 7, 2009, a judgment of conviction was entered against Graham in United
.‘l States v. Robert D. Graham, et al, No. 06 CR 137 (CFD), in the United States District Court for
the District of Connecticut, finding him guilty of sixteen felony counts, including 1 count of
conspiracy to violate the Federal securities laws and to commit mail fraud, 7 counts of securities

traud, 5 counts of making false statements to the Commission, and 3 counts of mail fraud. The
indictment charged Graham with engaging in a fraudulent scheme to help American International
Group, Inc. (“AlG”) structure a sham reinsurance transaction in order to make it appear as if AIG
had increased its loss reserves by $250 million in the fourth quarter of 2000 and by an additional
$250 million in the first quarter of 2001.

3. The court sentenced Graham to 12 months and | day imprisonment followed by
24 months of supervised release and ordered him to pay a fine of $100,000.

IIL.

In view of the foregoing, the Commission finds that Graham has been convicted of a
felony within the meaning of Rule 102(e)2) of the Commission’s Rules of Practice.

Accordingly, it is ORDERED, that Robert D. Graham, Esq. is forthwith suspended from

appearing or practicing before the Commission pursuant to Rule 102(e)(2) of the Commission’s
Rules of Practice.

. By the Commission.

Elizabeth M. Murphy
Secretary
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- July 1, 2009

.‘S‘elf Regulatory Organizations; New York Stock Exchange LLC; Order Approving Proposed
- Rule Change, as modified by Arhendment No. 4, to Amend NYSE Rule 452 and Corresponding

Listed Company Manual Section 402.08 to Eliminate Broker Discretionary Voting for the
Election of Directors, Except for Compames Registered under the-Investment Company Act of-
1940, and to Codify Two Previously Published Interpretations that Do Not Permit Broker

' Dlscrenonary Voting for Material Amendments to Investment Advisory Contracts with an

Investment Company

vI. lntroductron

On October 24, 2006, the New York Stock Exchange LLC (“Exchange” or “NYSE™)
filed with the Securities and Exchange Commission (“Comimission™), pursuant to Section
19(b)(1) of the Securities Exchange Act of 1934 (“Act”) and Rule 19b-4 thereunder a
proposed rule change to amend NYSE Rule 452 and correspondmg Sectron 402 08 of the Listed

Company ] Manu’tl (“Manual”) to eliminate broker dlscretlonary voting for the election of

| dlI‘CCtOI‘S On May 23, 2007, the Exchange ﬁled Amendment No. 1to the proposed rule change
' .‘to exempt compames regrstered under the Investment Company Act of 1940 (1940 Act”) from
| the ban on broker discretionary voting for the election _of directors. ‘On June28, 2007,‘th'e

~ Exchange filed Amendment No. 2 to the proposed rule chang‘e, to ood_ify two previously

- published interpretations’ that do not permit broker discretionary voting for material

amendments to investment advisory contracts with an inyestment-company_. On February 26,

‘ 2009, the Exchange filed and withdrew Amendment Nb. 3 to the proposed rule change for

' 15U.S.C. 78s(b)(1).
2 17 CFR 240.19b-4.

3 Seé Securities Exchange Act Release Nos. 30697 (May 13, 1992), 57 FR 21434 (May 20,
~1992) (SR-NYSE-92-05) (approval order) and 52569 (October 6, 2005), 70 FR 60118
) (October 14, 2005) (SR- NYSE 2005-61) (notice of filing and immediate effecnveness)
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téchnical reas_ons. On February 26, 2009, the Exchange filed Amendment No. 4 to the proposed

rule change. Amendrnent No. 4 superseded and replaced the proposal in its entirety. The

Commrssron published the proposed rule change, as modlﬁed by Amendment No. 4, for

comment in the Federal Re egi ster on March 6, 2009.* The Commrssron recelved 153 comments

from 137 commenters on the pro_posal. This order approves the proposed rule change, as

modified by Amendment No. 4. -

I1. Description of the Proposal and Background

A. - Description of the Proposal

The Exchange proposes amending NYSE Rule 452 and Séction 402.08 of the Manual

(together, “NYSE Rule 452”) to eliminate broker drscreuonary voting for all elections of

‘directors at shareholder meetings held on or after January 1, A2010 6 whether contested or not,

except for companies reglstered under the 1940 Act. Currently, NYSE Ru]e 452 pcnmts brokers

to vote without votmg 1nstructrons from the beneﬁcral owner on uncontested elections of

directors.” Specifically, the NYSE proposal would add to the list of enumerated item for which

o See Seeurmes Exchange Act Release No. 59464 (February 26, 2009) 74 FR 9864

(March 6, 2009) (“Nonce”)

~ See Corment letters in the Commission’s Public Reference Room or on the
Commission’s Web site at www.sec.gov. For a compléte list of comment letters and the
short cites to letters used here, sge Appendix A, attached hereto

The proposed change to NYSE Rule 452 would not apply to a meeting that was originally
scheduled to be held pnor to January 1,2010; but was properly adjourned to a date on or
after the effective date. :

As discussed in more detail below, under current NYSE Rule 452 a broker can vote
without instruction from the beneficial owner provided “the person in the member
organization giving or authorizing the giving of the proxy has no knowledge of any

+ contest as to the action to be taken at the meeting and provided such action is adequately
disclosed to stockholders and does not include authorization for a merger, consolidation
or any matter which may affect substantially the rights or pnvrleges of such stock.” See
current NYSE Rule 452.10(3). Items where a broker is allowed to vote without specific
instructions from the beneficial owner under Rule 452 are often referred to as “routine”




a member generally rhay not give a proxy to vote without instructions from the beneficial owner,
the “e]éctibn of directors.” The ﬁroposal c‘ontéins a specific exception, however, fbr cdm].)anies :
.rcgistered under the 1940 Act.

I‘n.a-ddition, the Exchange proposes amending NYSE Rule 452 to codify ﬁwo previously
published interpretations.® | F;r'st, thé NYSE ﬁroposcs codifying that NYSE Rule 452 would .
p;eélude b‘roker‘ discretionfiry voting on a matter that materially amends an i.nvéétmcnt‘advisory
" contract with aﬁ investment company. Sccbnd, the NYSE proposes codifying-tﬁat a material
amendment to an investmem advisory coni:réct would include any proposal to obtain shareholder
épprova] of an investment c‘mmbaﬁy’g in\restnif_:nt- advisory contract with a new investment
: é;ivisér for which shareholdér.approﬁl is requiired by the 1940 Act and the rules thereunder.

B. ‘ Background | | '
A shareholder o_f a public companSv méy hqld shares either directly, as the recdrd holder,
-oor .indirectlj, as the beneficial holder, .with the shares held in the name of the beneficial
shair‘eholde;"s brok'er-dealer, bank .nominf_:e,'or custodian (“sécuﬁties intennediar_y”_), which is the
‘record holder. The latter generally 1s referred to as hélding securities in “street name.”

" The NYSE’s discretionary voting rule dates back to.1937. Historical-ly, the majority of
shareholders held their shares directly as record holders. In 1976, for examp}e; shareholders held

-approximately 71% of securities of record (in their own name), while only approximately 29% of

matters. NYSE Rule 452 also currently contains a list of eighteen enumerated items
where the broker may not vote without specific voting instructions from the beneficial -
~ owner. See Notice, supra note 4 and infra note 14.

" The codification will place the in_terprétations into the rule text of Rule 452.



securities were held by securities intermediaries in street name.” The number of beneficial

owners holding‘sccurities in street name, however, has increased significantly since 1976,"° with

the result that securities intermediaries, on behalf of beneficial owners, now hold a substantial

majority of exchange traded securities.'' As a result, NYSE’s discretionary voting rule has taken

on increased significance in the voting of corporate shares at annual meétings.

Under Rule 451, when a public company furnishes proxy materials to its record

shareholders, securities intermediaries that hold securities in street name must deliver the proxy

materials to the beneficial shareholders within a certain time frame and re'qpest voting

instructions from the beneficial shareholders.’? If beneficial shareholders return voting

iristructions, the securities intermediaries vote their shares accordingly. However, if beneficial

12

Final Report of the U.S. Securities and Exchange Commission on the Practice of ' .
Recording the Ownership of Securities in the Records of the Issuer in Other Than the
Name of the Beneficial Owner of Such Securities (December 3, 1976), at 54.

. This is due, among other things, to the advent of margin accounts, technological

developments, and clearing efficienciés.

It has been estimated that approxim_étely 85% of exchange traded shares are held by

-securities intermediaries in street name. See Securities Exchange Act Release No. 50758

(November 30, 2004), 69 FR 70852 (December 7, 2004) (noting that, at the end of 2002,
the Depository Trust Company (“DTC”) had on deposit approximately 84% of the shares
issued by domestic companies listed on the NYSE and approximately 88% of the shares

" issued by domestic companies listed on the Nasdaq Stock Exchange). Securities held in

“street name” by securities intermeédiaries are deposited at the DTC.

See NYSE Rule 451(b)(1) (providing, in part, that for matters which may be voted
without instructions under Rule 452, if voting instructions “are not-received by the tenth

-day before the meeting, the proxy may be given at discretion by the owner of record of

the stock; provided . . . the proxy soliciting material is transmitted to the beneficial owner
of the stock . . . at least fifteen days before the meeting.”); see also Rule 14b-1, 17 CFR
240.14b-1. Rule 14b-1 under the Act does not require brokers or dealers to request
voting instructions from beneficial owners, but they are required under that Rule to
forward the proxy materials to the beneficial ownérs within a certain timeframe.
However, Rule 14b-2, 17 CFR 240.14b-2, which applies to banks that exercise fiduciary

. powers, requires banks to forward proxy materials to beneficial owners within a certain

timeframe, as well as an executed proxy or a request for voting instructions.




shareholders do not return voting instructions, securities iptennediari;as may, in certain situétions,
vote their lshares at the intérmediaries’ discretion. Specifically, if vo‘ting instructions have not -
been received by the teﬁth day preceding the meeting date, under current N'YSE Rule 452,
brokers may voie on behalf of the beneficial sharghol&ers on certain matters .\’vher'e there is no
contest and.the item does nof include authorization for a meréer, consolidation, or any matter
which may substanfially affect the rights or pﬁvileges of the stock.’ The rule also cdntains'

- eighteen specific items on which the broker generally may not vote wi.thout instrﬁctions i;rom the

beneficial owner.'* Items where the broker can vote without instructions are referred to as

See supra note 7.

1 See Notice, supra note 4. Presently, NYSE Rule 452 lists 18 spcmﬁc matters that cannot

be voted by the broker without instructions and arc often referred to as “non-routine”

_ matters. These 18 categories are a matter that: (1) is not submitted to’stockholders by
means of a proxy statement comparable to that specified in Schedule.14-A of the
Commission; (2) is thesubject of a coutiter-solicitation, or is part of a proposal madé by a
stockholder which is being opposed by management (i.€., a contest); (3) relates to a
merger or consolidation (except when the company’s proposal is to merge with its own
wholly owned subsidiary, provided its shareholders dissenting thereto do not have rights
of appraisal); (4) involves right of appraisal; (5) authorizes mortgaging of property; (6)
authorizes or creates indebtedness or increases the authorized amount of indebtedness;
(7) authonzes or creates a preferred stock or increases the authorized amount of an
existing preferred stock; (8) alters the terms or conditions of existing stock or .
indebtedness; (9) involves waiver or modification of preemptive rights (except when the
company's proposal is to waive such rights with respect to shares being offered pursuant -

.to stock option or purchase plans-involving the additional issuance of not more than 5%
of the company's outstanding common shares); (10} changes existing quorum
requirements with respect to stockholder meetings; (11) alters voting provisions or the
proportionate voting power of a stock, or the number of.its votes per share (except where
cumulative voting provzsxons govern the number of votes per share for election of ‘
directors and the company's proposal involves a change in the number of it$ directors by
not more than 10% or not more than one); (12) authorizes the implementation of any

equity compensation plan, or any material revision to the terms of any existing equity
compensation plan (whether or not stockholder approval of such plan is required by
subsection 8 of Section 303A of the Exchange's Listed Company Manual); (13)
authorizes (a) a new profit-sharing or special remuneration plan, or a new retirement
plan, the annual cost of which will amount to more than 10% of average annual income
before taxes for the preceding five years, or (b) the amendment of an existing plan which
would bring its cost above 10% of sueh average annual income before taxes, but




“routine” matters. Among other matters, the “uncontested” election of directors is (':oosid.ered a
“routine” matter under current NYSE Rule 452, aodrthus can be voted by the broker.in its
discretion if the beneficial owoer has not retummed voting instructions within the required time
period.

With the large proportion of shares now held in street name, the impact of the broker vote
on the election of directors has become increasingly significant.”> In the view of some
commenters, 'prokers tend to vote in accordance with management’s recomme,ncia’tioo.'6

According to the NYSE; in recent years its ihterpretation of a “contested eloction” has been
" questioned by a variety of persons,” as an increasing riumber of pfoxy campaigns have targeted

the election of directors without a formal contest. These campaigns generally do not involve a

exceptions may be made in cases of (a) retirement plans based on agreement or
negotiations with labor unions {or which have been or are to be approved by such
unions), and (b) any related retirement plan for benefit of non-union employees having
terms substantially équivalent to:the terms of such uhion-negotiated plan, which'is
submitted for action of stockholders concurrently ‘with such union-negotiated plan; (14)

- changes the purposes or powers of a company to an extent which would permit it to
change to a materially different line of business and it is the company s stated intention to
make such a change; (15) authorizes the acquisition of property, assets, or a company,
where the consideration to be given has a fair value approximating 20% or more of the
market value of the prewously outstanding shares; {16) authorizes the sale or other
disposition of assets or earning power approximating 20% or more of those existing prior
to the transaction; (17) authorizes a transaction not in the ordinary course of business in
which an officer, director or substantial security -holder has a direct or indirect interest;

~--and (18) reduces earned surplus by 51% or more, or reduces earned surplus to an amount
less than the aggregate of three years’ common stock dividends computed at the current '
dividend rate.

15 Seee.g. FSBA 2 Letter; sce generally AF SCME Letter; CII 4 Letter; Colorado PERA
Letter; CTW Letter; CTW 2 Letter and FSBA Letter.

' See CFA 2 Letter; ClI 2 Letter; Cll 4 Letter, Colorado PERA Lctter Cox Letter; CTW
Letter; CTW 2 Letter; FSBA 2 Lettér; Glass Lewis Letter; Hermes Equity Letter;
NYSBA Sec. Reg. Letter; OPERS Letter; Relational Investors Letter; TIAA-CREF’
Letter; and Trillium Letter; see also Notice, ‘supra note 4; Report and Recommendatlon of
the Proxy Working Group, dated June 5, 2006 (“PWG Report™), at 9.

17 See Notice, supra note4




competing slate of directors or a formal counter-solicitation opposed by managemeﬁt, and hence, .

are not considered ‘;céntests” by tﬁe NYSE under NYSE Rule 452.'% Examples of these

campaigns include “just vote no™ or “withhold” campaigns, where one or more investors express

dissatisfaction with the performance of the company or its management, and urge.shareholders to

withhold their votes for one or more of management’s nominees for director. NYSE views

director elections subject to these campaigns as eligible for broker discretionary voting under

current Rule 452." Concerns have been expressed that, in certain “just vote no” or “withhold”

campaigns, the broker vote for management has made the difference and allowed directors -

subject to these campaigns to-be elected, which woﬁld not have happened but for NYSE’s

- discretionary voting rule® -

19

© 20

See NYSE Rule 452.11(2).
See Notice, supra note 4.

. See AFSCME Letter; CalPERS 3 Letter; CtW Letter; CtW 2 Letter; FSBA Letter; FSBA

2 Letter; and Glass Lewis Letter; see also PWG Report, infra note 16, at 9. Several
commenters stated that rather than eliminating the broker vote for all elections of
directors the Commission should address the problem by making NYSE redefine what
constitutes a contested election, see ABA Fed. Reg. Letter; ABC Letter; Alston Letter;
BB&T Letter; see also Suburban Letter (urging further consideration of this alternative),
and make alternative proxy contest strategies such as “just vote no” campaigns a contest
that is not subject to broker discretionary voting under NYSE Rule 452, See ABC Letter;
ABC 2 Letter; ABC 3 Letter; Alston Letter; Broadridge Letter (suggesting that the NYSE
rules be defined to eliminate broker votes where there is a controversy, such as a “just
vote no”’ campaign); see also ABA Fed. Reg. Letter. The Commission notes that the
Proxy Working Group, see infra note 21, considered this approach but noted that
expanding the definition of contest to inctude “just vote no” campaigns, especially in
light of the increased use of the internet to run proxy contests, could raise significant
practical difficulties, such as defining what is a campaign or whether there are any

- limitations or other minimal requirements for a contest. See PWG Report, infra note 16,

at 20. Moreover; the Commission notes that merely redefining what constitutes a
contested election would still allow brokers who do not have an economic interest in the
company to vote in director elections that are uncontested and would not further the goals
of the proposed rule change. See infra notes 21 through 23 and accompanying text.
Finally, the Commission notes that the NYSE, in making its proposal, reviewed the PWG
Report, as well as comments submitted to the NYSE on the PWG recommendation.. The'
NYSE states in its rule filing that its proposal on Rule 452 was being made in light of the

7



In April 2005, the NYSE formed a working group to review its rules regarding the proxy
voting process (“Proxy Working Group™). The Proxy Working Group was composed -of
representatives from listed companies, NYSE member organizations, lawyers, institutional
investors, and individual investors.”! The Proxy Working Group reviewed applicable NYSE

rules relating to the proxy process and proxy fees, with a particular focus on NYSE Rule 452,

‘The Proxy Working Group ultimately issued a report recommending that the election of directors

be ineligible for broker discretionary voting under NYSE Rule 452, with the result that brokers
holding shares in street name could not vote on the election éf_difectors, whether the election is
contested or uncontested, without specific voting instructions from the beneficial owners. The

Proxy Working Group believed that th_e election of directors could no longer be vie\;\red asa

“routine” matter in the life of a corporation. According to the Proxy Working Group, it “‘is well

recommendations of the Proxy Working Group and its own conclusions that the election
of directors should no longer be deemed a “routine matter” under 1ts rules.

2 Members of the Proxy Working Group at the time of the PWG Report were: Larry W.

Sonsini, Chairman, Wilson Sonsini Goodrich & Rosati; Rosemary Berkery, Executive
Vice President and General Counsel, Merrill Lynch & Co., Inc., represented by Kevin
Moynihan of Merrill Lynch & Co.; Glenn Booraem, Principal and Assistant Fund
Controller, Vanguard Group; Peter Clapman, Senior Vice President and Chief Counsel .
for Corporate Governance, TIAA-CREF; Margaret Foran, Vice President-Corporate
Governance & Corporate Secretary, Pfizer, Inc.; Gary Glynn, President, US. Steel
Pension Fund; Amy Goodman, Partner, Gibson, Dunn & Crutcher LLP; Richard H.
Koppes, Of Counsel, Jones Day; Jeffrey L. McWaters, Chairman and Chief Executive

. Officer, Amerigroup Corporation; Stephen P. Norman, Corporate Secretary, American
Express Company; James E. Parsons, Corporate and Securities Counsel, Exxon Mobil
Corporation; Judith Smith, Managing Director, Morgan Stanley & Co.; Esta Stecher,
Executive Vice President and General Counsel, Goldman Sachs & Co., represented by
Beverly O’Toole of Goldman Sachs & Co.; and Kurt Stocker, Professor, Northwestern
University, Medill School of Journalism. See PWG Report, supra note 16. The
Exchange attached the PWG Report as part of the proposal. In August 2007, the Proxy
Working Group issued-an addendum to its report (“Addendum™), available as part of the
Exchange’s proposal.

2 ° In particular, the Proxy Working Group looked at NYSE Rules 450 to 460 and 465.
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estéblished under law . . . [that] ‘the business and affairs of every corporation : . . shall be |
managed by or under the direction of’ the.bolard of directors. -_ Investors, courts, regulators and
others expect directors to be accountable for the ‘corporate ﬁecision-making process, and the
primary way that accountability is expressed is through the dirgctor election pra:;ce.ss..”23 'The

Proxy Working Group concluded that “[dJirectors are simply too important to.the corporation for

LY
3124

their election to ever be considered routine.”™ Although the Proxy Working Group recognized

that the proposed change to Rule 452 may result in increased costs, i; believed that “it 15 a cost
required to be paid for better corporate govemance 2 |
In August 2007, the Proxy Workmg Group 1ssued an Addendum to its report,
* recommending that the proposed change to NYS_E Rule 452 should not apply to investment
companies registered under the 1940 Act'. The Proxy Working Group concluded that an-
~ exceptior for registered investmqnt companies was apﬁropriate given the fact, ér_nong other
t_hings; that the;y are subject to a unique regula-tory regime.”®

II. - . Summary of Comments

The Commission received 153 comment letters from 137 commenters.2” Twenty-cight

]28

commenters egp]icitly' supported the proposal,” and twelve commenters explicitly opposed the

B WG Repoﬁ, supra note 16, at 21 (diting Del. Code tit. 8, Section 141(b) (2005)).

See P
29 i___ -g—
B Seeid.

26 See Addendum, supra note 21, at 3.

21 . See supranote 5. NYSE also received 39 letters on the PWG Report and

. Recommendation related to amending Rule 452. NYSE submitted these letters as part of
the proposal. See dlscussmn in Notice, supra note 4, and Exhibit 2 to the NYSE’s
proposed rule change.

S See AFSCME Letter; BCIMC Letter; CalPERS Letter; CalPERS 2 Letter; CaIPERS 3
" Letter; CalSTRS Letter; CCGG Letter; CCGG 2 Letter; CFA Letter; CFA 2 Letter; City
of London Letter; CII Letter; CII 2 Letter; ClI 3 Letter; CII 4 Letter; Colorado PERA -




roposal.2’ Ninety-seven of the commenters neither explicitly supported nor opposed the -
prop

roposal.?® Ninety-five of these ninety-seven commenters expressed concerns with the
prop y y _ p

proposal,®! and ninety-three urged that the Commission not take action on the proposal at this

29

31

_Letter; Corporate Governance Letter; Cox Letter; CtW Létter; CtW 2 Letter; Dobkin

Letter; FSBA Letter; FSBA 2 Letter; Glass Lewis Letter; GovernanceMetrics Letter;
Gratzer Letter (“[e]liminate the rule”); Hagberg Letter; Hermes Equity Letter; ICI 4
Letter (supporting the proposal as amended); Newground Letter; OPERS Letter; PWG
Letter (while the PWG continued to believe that the election of directors could no longer
be considered a routine event in the life of a corporation, it also believed that the
Commission should consider using the opportunity created by the NYSE’s proposal to.
review the broader proxy process)(see discussion at Section IV.F, Commission

" Consideration of the Entire Proxy Process, further below); Railpen Letter; Relational

Investors Letter; Sod'ali Letter; TIAA-CREF Letter; and Trillium Letter. ‘
See ABC Letter; ABC 2 Letter; ABC 3 Letter; Altman Letter; AmEx Letter; Astoria

‘Fmanc1al Letter; BB&T Letter; Corning Letter; FedEx Letter; F PL Letter; NIRI Letter;

Stanton Letter; Suffolk Letter; and UQM Letter.

: icg ABA Fed. Reg. Letter; Actna Letter; Agilent Letter, Alcoa Letter_:,Als_ton Lettcr;

Anadarko Letter; ArvinMeritor Letter; Avery Letter; Avis Létter; BNSF Letter;
Broadridge Letter; Boeing Letter; Business Roundtable Letter; CA Letter; Cardinal
Letter; Central Vermont Letter; Ceridian Letter; Chamber of Cormmerce 2 Letter;
Chevron Letter; Cigna Letter; Cincinnati Financial Letter; Computershare Letter;
Connecti¢ut Water Letter; ConocoPhillips Letter; Continental Letter; Crescent Letter; .
CSX Letter; Cummins Letter; DTE Letter; Eaton Letter; Eli Lilly Letter; EV Letter;
Exxon Mobil Letter; Fidelity Letter; First American Letter; First Financial Letter;
Furniture Brands Letter; GE Letter; General Mills Letter; GM Letter; Governance
Professionals Letter; Guif Letter; Harman Letter; Helmerich Letter; Honeywell Letter;
Iifinois Stock Letter; International Paper Letter; Intel Letter; Jacksonville Letter; Johnson
Letter; J.P. Morgan Letter; Manifest Letter; McKesson Letter; Medco Letter; MGE
Letter; Monster Letter; NS Letter; Nucor Letter; NYSBA: Sec. Reg. Letter; Office Depot
Letter; OTC Letter; Otter Tail Letter; P&G Letter; Peabody Letter; Pfizer Letter;
Platinum Letter; Praxair Letter; Provident Letter; Provident Financial Letter; Quest

Letter; Realogy Letter; Routh Letter; Royal Gold Letter; Ryder Letter; S&C Letter; SCC

Letter; Schwab Letter; Securities Transfer Letter; SIFMA Letter; STA Letter; Standard
Letter; StockTrans Letter; Suburban Letter; Superlattice Letter; Sutherland Letter;
Synalloy Lefter; Textron Letter; TI Letter; Unitrin Letter; Veeco Letter; Verizon Lettcr
Wachtell Letter; Washington Bankmg Letter; Whirlpool Letter; Xcel Letter; Xerox
Letter; and YRC Letter.

See ABA Fed. Reg. Letter; Aetna Letter; Agilent Letter; Alcoa Letter; Alston Letter;.
Anadarko Letter; ArvinMeritor Letter; Avery Letter; Avis Letter; BNSF Letter; Boeing
Letter; Business Roundtable Letter; CA Letter; Cardinal Letter; Central Vermont Letter;
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time.*> One commenter stated that the proposal raised sufficient issues to warrant consideration
by the full Commission at a public meeting, and that consideration of the proposal by delegated’

authority was inappropriate.z'3 ' .

Ceridian Letter; Chamber of Commerce 2 Letter; Chevron Letter; Cigna Letter;
Cincinnati Financial Letter; Computershare Letter; Connecticut Water Letter; _
ConocoPhillips Letter; Continental Letter; Crescent Letter; CSX Letter; Cummins Letter;
DTE Letter; Eaton Letter; Eli Lilly Letter; EV Letter; Exxon Mobil Letter; Fidelity
Letter; First American Letter; First Financial Letter; Furniture Brands Letter; GE Letter;
General Mills Letter; GM Letter; Governance Professionals Letter; Gulf Letter; Harman
Letter; Helmerich Letter; Honeywell Letter; Tllinois Stock; Intel Letter; International
Paper Letter; Jacksonville Letter; Johnson Letter; J. P. Morgan Letter; Manifest Letter;
McKesson Letter; Medco Letter; MGE Letter; Monster Letter; NS Letter; Nucor Letter;
NYSBA Sec. Reg. Letter; Office Depot Letter; OTC Letter; Otter Tail Letter; P&G
Letter; Peabody Letter; Pfizer Letter; Platinum Letter; Praxair Letter; Provident Letter;
Provident Financial Letter; Quest Letter; Realogy Letter; Routh Letter; Royal Gold
Letter; Ryder Letter; S&C Letter; SCC Letter; SCC 2 Letter; Schwab Letter; Securities
Transfer Letter; STA Letter; Standard Letter; StockTrans Letter; Suburban Letter

- Superlattice Letter; Sutherland Letter; Synalloy Letter; Textron Letter; TI Letter; Umtnn
Letter; Veeco Letter; Verizon Letter; Wachtell Letter; Washington Banking Letter;
Whirlpool Letter; Xcel Letter; Xerox Letter; and YRC Letter. .

32 See ABA Fed. Reg. Letter; Actna Letter; Agilent Letter; Alcoa Letter; Alston Letter;
Anadarko Letter; ArvinMeritor Letter; Avery Letter; Avis Letter; BNSF Letter; Boeing
Letter; Business Roundtable Letter; CA Letter; Cardinal Letter; Central Vermont Letter;
Ceridian Letter; Chamber of Commerce 2 Letter; Chevron Letter; Cigna Letter;

‘Cincinnati Financial Letter, Computershare Letter; Connecticut Water Letter;
ConocoPhillips Letter Continental Letter; Crescent Letter; CSX Letter; Cummins. Letter;
DTE Letter; Eaton Letter; Eli Lilly Letter; EV Letter; Exxon Mobil Letter; Fidelity
Letter; First American Letter; First Financial Letter; Furniture Brands Letter; GE Letter;
General Mills Letter; GM Letter; Governance Professionals Letter; Gulf Letter; Harman
Letter; Helmerich Letter; Honeywell Letter; Illinois Stock Letter; Intel Letter;
International Paper Letter; Jacksonville Letter; Johnson Letter; J.P. Morgan Letter;
Manifest Letter; McKesson Letter; Medco Letter; MGE Letter; Monster Letter; NS
Letter; Nucor Letter; NYSBA Sec.-Reg. Letter; Office Depot Letter; OTC Letter; Otter
Tail Letter; P&G Letter; Peabody Letter; Pfizer Letter; Platinum Letter; Praxair Letter;
Provident Letter; Provident Financial Letter; Quest Letter; Realogy Letter Routh Letter;
Royal Gold Letter; Ryder Letter; S&C Letter; SCC Letter; Schwab Letter; Securities
Transfer Letter; STA Letter; Standard Letter; StockTrans Letter; Superlattice Letter;
Synalloy Letter; Textron Letter; TI Letter; Unitrin Letter; Veeco Letter; Verizon Letter;

- Wachtell Letter; Washington Bankmg Letter; Whiripool Letter; Xcel Letter; Xerox
Letter; and YRC Letter. '

33 See SCC 2 Letter.
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V.

Discussion and Analysis of Comment Letters -

After careful review and consideration of the comment letters, the Commission finds that

the proposed rule change, as modified by Amendment No. 4, is consistent with the Act and the

rules and regulations thereunder applicable to a national securities exchange.>* In particular, the

Commission finds that the proposed rule change is consistent with the requirements of Section

6(b)(5) of the Act,*® which provides that the rules of the exchange must be designed to prevent

34

35

In approving the proposed rule change, the Commission considered the proposed rule
change’s impact on efficiency, competition, and capital formation. 15 U.S.C. 78¢(f).
The Commission notes that several commenters believed that the NYSE’s proposal

would make the proxy voting system less efficient. See Central Vermont Letter;

Connecticut Water Letter; First Financial Letter; Jacksonville Letter; McKesson Letter;
Monster Letter; Nucor Letter; Provident Letter; Quest Letter; Synalloy Letter; and Veeco
Letter; see also Astoria Financial Letter (“[F}or many public companies, broker voting
remains the most efficient means to obtain a quorum for sharcholder meetings™); BB&T
Letter (cost of obtaining quorum absent broker discretionary voting would “be an
enormous loss to investors,” and that “redefinition of what constitutes a ‘contested’

. ¢lection is the inost'efficiérit manner to address the real corporate géveérnance concerns =

implied by the Amendment”); and Governance Professionals Letter (“The focus should
be on solutions that contain costs and make the proxy voting system more efficient, rather

- than on increased costs and inefficiency.”); but see Relational Investors Letter (“The new

administrative burdens created by this amendment are far outweighed by the benefits to
efficient and effective corporate governance.”); see also PWG Report, supra note 16. As
discussed further below, the Commission believes that the NYSE’s proposed rule change
should better enfranchise shareholders, and thereby enhance corporate governance and
accountability, by assuring that voting is determined by those with an economic interest
in the company on matters as critical as the election of directors, rather than permitting
brokers to cast votes without instructions for shares beneficially owned by their
customers, when the broker has no economic interest in those shares. Therefore, the
Commission believes the NYSE’s proposed rule change should protect investors and the
public interest. Further, the Commission does not believe that the proposed change will

.necessarily make the voting process materially. less efficient. The mechanics of the proxy

voting procedure as to how beneficial owners return voting instructions to their brokers
are not changing. NYSE Rule 452 would continue to allow the broker to vote on other
routine matters, such as the ratification of independent auditors, which will help
companies meet quorum requirements, and therefore alleviate the efficiency concerns
raised by commenters. As discussed further below, pursuant to Section 19(b) and after
reviewing the comments, the Commuission believes the proposed rule change should be
approved.

15 U.S.C. 78(b)(5).
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freudulent and rnanipulative acts and practrces, to promote just and equitao}e principles of trade,
. to foster cooperation arrd coordinarion with persons engaged in regulating, clearing, settling,
processing information Witil respect to, and faciliteting transaetions in secorities, to remove
impediments to and perfect the mechanism of a free and ooen market and a national market
system, and, in general, to protect investors and the public interest; and are not designed to

| permit unfair discrimination between customers, issuers, brokers, or dealers. '

The Commission, Congress | states, mvestors and other market part:c:pants have fong
recognized the critical role that directors play in a corporation. The board of directors has
ultimate responsibility for the management of the business and the affairs of the c:()mpany.3'5
Shareho]ders, through therr vote, vest with the directors they elect this critical duty to manage the
company with which they have entrusted their resources.”’ The Board of directors generally does
not partrcipate in the daily business affairs of the company. It delegares these responsibilities to
mahagenient tlre board seléects ano supervises. The board, however, ultimately is accountable to
shareholders for corporate decisions.”® The most fundamental way in which ‘shareho!ders can
‘ensure that dire‘ctors remain accountable to them for the directors’ performance of these critical
dutles is through the director electlon process » |

As drscussed below, the Commlssron believes that it is reasonable and consrstent with the

Act for NYSE to determine that the election of directors should no longer be an item eligible for

38 See, .2, Del. Code Ann. Tit. 8, Section 141(a) (“The business and affairs of every

corporation organized under this chapter shall be managed by or under the direction of a
_board of directors, except as may be other\mse provided in this chapter or in its certificate
of incorporation. ”)

37 See e.g., PWG Report, supra note 16, at 21; see also Bruce A. Toth and Jason L. Booth

. The Board of Directors, Corp Prac. Series (BNA), at A-3.
3% - See Toth and Booth, The Board of Directors, Corp. Prac. Series, at A-3.

.3 See PWG Report, supra note 16, at 21.
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broker discretionary voting, particularly given the large proportion of shares that today are held
in street name, the importance of corporate governance and accountability expressed through the
election process, and the concern that the broker vote could potentially distort election results.*’
As the Proxy Working Group also concluded, the election of directors is not a “routine” issue for
either the corporation or the shareholders; it is a key event in the operation and direction of the
corporation and the shareholders’ exercise of their rights and interests as the owners of the
corporation.“ As such, the Commission believes that NYSE’s proposal should better
enfranchise sharcholders by helping assure that votes on matters as critical as the election of
directors are determined by those with-an economic interest in the company,42 rather than the
broker who has no such economic interest, and also should enhance corporate governance and
accountability to sharcholders.

The Commisston also believes that the NYSE’s proposed change codifying existing
NYSE interpretations of NYSE Rule 452 is consistent with the requirements of the Act. As
discussed below, these proposed amendments will codify two previous interpretations that were

adopted by the NYSE to help ensure the full and effective voting rights of investment company

40 Broker votes can distort election results both by changing the outcome of an election and

by creating a perception that a candidate (or group of candidates) has greater support than
would be the case considering only the votes of beneficial owners. That perception, and
in particular an understanding of the lack of substantial support for a director, even if he
or she receives enough votes to be elected, can affect the decisions of the board and
shareholders. See e.g., PWG Report, supra note 16, at 3 and n. 12.

41 See PWG Report, supra note 16, at 21.

2 The Commission recognizes that, even under the NYSE’s proposal, certain situations will

continue to exist where a person with an economic interest in a company may not be able
to vote the shares, such as when shares are purchased after the record date for a
shareholder meeting. Nevertheless, the NYSE’s proposal should make substantial strides
in aligning a securityholder’s voting decision on director elections with the economic
interest in the shares, as it will prohibit a broker holding shares in street name, who does
not have an economic interest in the company, from voting on behalf of the beneficial
owner in director elections.
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shareholders on maten'el rﬁett_ers.“ The Commjseion believeé that these changes are consistent
w.ith the requirements under Section 6(b)(5) of the Act™ thet the rules of the Exchange be

‘ designed to promote just and.equitable principles of trade, to remove impediments to and perfect
 the mechanism of a free and open market and, ixj).general, to p_retect investors and the public

interest,

A. Increased Coets for Companies to Achieve Ouofum

Severel commenters believed that tiie NYSE’e'proposal {o eliminate the broker
discretionary'vote would make it more difﬁcult.for companies to obtain a quorum® and elect
directors.”® Some commenters believed th_at the relatively low reteil sherehdlder participation
i‘ete‘ in corporate e]ection.s. would increase the difficulty of obtaining a quorum under NYSE’s

. proposal.*’ Commenters also stated that the proposal would increase the cost to a company of

» See supra note 3. Two commenters supported the proposal regarding investment
" advisory contracts. See CFA 2 Letter and 1CI 4 Letter.

44 15 U.S.C. 78f(b)(5).

45 See ABA Fed. Reg. Letter; ABC 3 Letter; A]ston Letter; Altman Letter; Anadarko Letter,
ArvinMeritor Letter; Avery Letter; Avis Letter; BNSF Letter; Boeing Letter; Business.
Roundtable Letter; CA Letter; Cardinal Letter; Ceridian Letter; Chamber of Commerce
Letter; Chamber of Commerce 2 Letter; Cigna Letter; Computershare Letter;
ConocoPhillips Letter; Crescent Letter; CSX Letter; Cummins Letter; Eaton Lettet; Eli

.Lilly Letter; Exxon Mobil Letter; FPL Letter; General Mills Letter; GM Letter;
Governance Professionals Letter; Harman Letter; Helmerich Letter; ICI Letter; I1CI 2
Letter; ICI 3 Letter; ICI 4 Letter; Intel Letter; International Paper Letter; Johnson Letter;
J.P. Morgan Letter; Medco Letter; NS Letter; NYSBA Sec. Reg. Letter; Office Depot
_Letter Peabody Letter; Pfizer Letter; Royal Gold Letter; Ryder Letter; S&C Letter;
‘Schwab Letter; Securities Transfer Letter; STA Letter; Suburban Letter; Textron Letter;
TI Letter; Unitrin Letter; UQM Letter; Verizon Letter; Wachtell Letter; Washington
Banking Letter, Whirlpool Letter; Xcel Letter; Xerox Letter; YRC Letter; see also CII
Letter; and CII 2 Letter; see also Sutherland Letter.

46 See ICI Letter; 1ICI 2 Letter; ICI 3, and IC1 4 Letter. .
a See Alston Letter; Intel Letter S&C Letter; Suburban Letter; and Wachtel] Letter.
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. obtaining a quorum,*® by requiring them to incur higher proxy solicitation costs™ in order to

communicate with shareholders, urge them to participate in director elections™ and support

board-nominated candidates.” For example, one commenter believed that it would need “to

retain a proxy solicitor even in the absence of a ‘contest’ . . . just to attempt to achieve a

quorum.”52 Several commenters noted that smaller issuers, in particular, would be negatively

affected by the NYSE proposal, given their tendency to have a higher proportion of retail

a8

50

52

See ABC Letter; Agilent Letter; Astoria Financial Letter; Central Vermont Letter;
Connecticut Water Letter; First Financial Letter; ICI 3 Letter; Jacksonville Letter;
McKesson Letter; Monster Letter; Nucor Letter; Provident Letter; Quest Letter; Schwab
Letter; Suburban Letter; Suffolk Bank Letter; Synalloy Letter Veeco Letter; and
Wachtell Letter; seg-also Sutherland-Letier.

See ABC Letter; Chamber of Commerce Letter; Chamber of Commerce 2 Letter;
Governance Professionals Letter; ICI 2 Letter; ICI 3 Letter; IC1 4 Letter; NIRI Letter;
Praxair Letter; Quest Letter; Realogy Letter; Ryder Letter; Schwab Letter; STA Letter;
Suburban Letter; Suf‘folk Bank Letter Textron Letter and YRC Letter; see also ABC
Letter.

See ABA Fed.Reg. Letter; ABC Lettet; Acetna Letter; Ag]ieht Letter; Alston Letter;

_ Altman Letter; AmEx Letter; Anadarko Letter; ArvinMeritor Letter; Avery Letter; Avis

Letter; BB&T Letter; BNSF Letter; Boeing Letter; Business Roundtable Letter; CA
Letter; Ceridian Letter; Cigna Letter; ConocoPhillips Letter; CSX Letter; Cummins
Letter; Eaton Letter; Eli Lilly Letter; FPL Letter; General Mills Letter; GM Letter;
Governance Professionals Letter; Harman Letter; International Paper Letter; Jacksonville
Letter; Johnson Letter; Medco Letter; MGE Letter; Monster Letter; NS Letter; Nucor

- Letter; Office Depot Letter; Peabody Letter; Pfizer Letter; Praxair Letter; Realogy Letter;

Ryder Letter; SCC Letter; Synalloy Letter; Textron Letter; UQM Letter, Whirlpool
Letter; Xerox Letter; and YRC Letter.

See FedEx Letter.

See Suburban Letter; see also' ABC Letter (statmg that in “2004, had the broker vote not
been in effect, 85 percent of NYSE companies would have been working to reach
quorum in the final nine days before their meetings while 23 percent would not have
reached quorum by the meeting date. . [C]ompames uncertain of their ability to reach

- quorum . .. would be.forced to hire proxy solicitors. . .. ™).
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shareholders,*® so that smaller issuers would have to expend a disproportionate amount of

additional resources to solicit shareholder votes, and obtain a quorum.

54

Some commenters also expressed concern with, or noted the shortcomings of, the current

" system of communicating with shareholders,* and stated that the proposal should be evaluated in

connection with a review of shareholder communication rules.®® Three commenters expressed

53

54

55

56

See ABC 3 Letter; Agilent Letter; Alston Letter; AmEx Letter; Central Vermont Letter;
Computershare Letter; Connecticut Water Letter; First Financial Letter; Governance
Professionals Letter; Jacksonville Letter; McKesson Letter; Monster Letter; Nucor Letter;
Provident Letter; Quest Letter; SCC Letter; and Synalloy Letter; see also Sutherland
Letter (stating that the exemption should also apply to business development companies).

See ABA Fed. Reg. Letter; ABC 3 Letter; Agilent Letter; Alston Letter; AmEx Letter;
Astoria Financial Letter; Central Vermont Letter; Chamber of Commerce 2 Letter;

Computershare Letter; Connecticut Water Letter; Crescent Letter; First Financial Letter;
. Governance Professionals Letter; Helmerich Letter; Jacksonville Letter; McKesson

Letter; Monster Letter; Nucor Letter; Provident Letter; Quest Letter; Synalloy Letter and
Washington Banking Letter; see also Sutherland Letter.

See Alcoa Létter; Anadarko Letter; ArvinMeritor Letter; Avery Letter Av1s Letter
Boeing Letter; Business Roundtable Letter; CA Letter; Cardinal Letter; Ceridian Letter;
Chevron Letter; Cincinnati Financial Letter; Computershare Letter; ConocoPhillips
Letter; Continental Letter; Corning Letter; Crescent Letter; CSX Letter; Cummins Letter;
Eaton Letter; Eli Lilly Letter; EV Letter; Exxon Mobil Letter; Fidelity Letter; First
American Letter; FPL Letter; GE Letter; General Mills Leiter; GM Letter; Gulf Letter;

- Helmerich Letter; 1llinois Stock Letter; Intel Letter; International Paper Letter; Johnson

Letter; Manifest Letter; Medco Letter; MGE Letter; NIRI Letter; NS Letter; Office Depot
Letter; OTC Letter; Otter Tail Letter; Peabody Letter; Pfizer Letter; Platinum Letter;
Praxair Letter, PWG Letter; Realogy Letter; Routh Letter; Royal Gold Letter; Ryder
Letter; STA Letter; Securities Transfer Letter; Standard Letter; StockTrans Letter; -
Superlattice Letter; Textron Letter; Unitrin Letter; Verizon Letter; Washington Banking
Letter; Whirlpool Letter; Xcel Letter; Xerox Letter; and YRC Letter. )

See Aetna Letter; Anadarko Letter; ArvinMeritor Letter; Avery Letter; Avis Letter;
BNSF Letter; Boeing Letter; Business Roundtable Letter; CA Letter; Cardinal Letter;
Ceridian Letter; Chamber of Commerce 2 Letter; Cigna Letter; Cincinnati Financial
Letter; Computershare Letter; ConocoPhillips Letter; Continental Letter; Corning Letter;
Crescent Letter; CSX Letter; Cummins Letter; Eaton Letter; Eli Lilly Letter; EV Letter;
Exxon Mobil Letter; FedEx Letter; Fidelity Letter; First American Letter; GE Letter; ‘
General Mills Letter; GM Letter; Gulf Letter; Helmerich Letter; Honeywell Letter;-

" Ilinois Stock Letter; Intel Letter; International Paper Letter; Johnson Letter; NS Letter;

Office Depot Letter; OTC Letter; Otter Tail Letter; P&G Letter; Pecabody Letter; Pfizer
Letter; Platinum Letter; Praxair Letter; Realogy Letter; Routh Letter; Ryder Létter-; STA
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" concem that theﬁfoposed rule change could magnify the difficulties issuers have in
communicating with shareholders, especially with objccting beneficial owners (“OBOs”).*’
Commenters recommended that Commission rules be revised to faci]itate the ability of issuers to
contact sharcholdel_'s directly.’® According to one commenter, “[p]ermitting issuers to
communic;lte wi-th their shareholders . . . will enable them to ¢ get out the vote," enhancing their
ability to obtain ﬁeede_d quorums and successfullf re-solicit shareholders, if necessary.”

Other commenters believed thatl quorum concerns were not a valid reason for allowing
brokers to continue to vote uninstructed shares in the election of directors.®® For example, one
commenter believed that the partici.pation of institutional investors would assure a quorum .for
rﬁost issuers, exce}')t. for a limited number of small companies.é' ' Moreclwer,' several commenters-

believed that quorum concerns could be addressed simply by including a “routine” item on the

" ballot,% such as the ratification of auditors,®® or with-appropriate changes in state law to permit

Letter; Securities Transfer Letter; Standard Letter; StockTrans Letter; Superlatticé Letter;
. Textron Letter; TI Letter; Unitrin Letter; Verizon Letter; Washington Banking Letter;
Whirlpool Letter; Xcel Letter; Xerox Letter; and YRC Letter,

51 See Alcoa Letter; Comning Letter; and NIR] Letter.

OBOs are shareholders who object to ha{fing their names and addresses disclosed to
companies whose shares they own.

See Alcoa Letter; Computershare Letter; Corning Letter; 1CI Letter; ICI 2 Letter; NIR!
Letter; PWG Letter; STA Letter; and Tl Letter; see also Chamber of Commerce 2 Letter
(stating that any amendment to Rule 452 should be accompanied by an improved
shareholder communication system).

% SeeICI 2 Leter.

60 See CII 4 Letter; Colorado PERA Letter; FSBA Letter; FSBA 2 Letter; Glass Lewis
Letter; Hagberg Letter; and TIAA-CREF Letter; see also CCGG Letter (elimination of
U.S. broker non-votes would not adversely impact the ability of Canadian issuers to
obtain quorum). o

58

6l See Glass Lewis Letter.

62 gSee Hagberg Letter; Glass Lewis Letter; and TIAA-CREF Letter.
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sharesheld by brokers to count sblely for purposes of establishing quorum.® Also, .a'nother
commenter believed that “issuers can communicate effectively to shareholders through
established, robﬁét and efficient systems currently in p]éce.”“.

“The Coxﬁmmsmn acknow]edges commenters’ concemns regarding the potentlal for the
proposed rule change to impact the ability of some companies to achleve gquorum. For cxémple
the Proxy Working Group recognized that smaller issuers may have certain increased costs in
obtaining quorum due to the high percentage of shares held by retail investors.%® However, as
noted by several commenters, issuers with a large institutional shareholder base or with another
roﬁtine matter on their proxies, such as ratification of independent auditors, should not face
materialk- édditional di_fﬁcultics in achieving a quorum. # The Commission notes that a majority
:of companiés other than rggistered -investx_nent companies include the ratification of independent
auditors as é.l_natter for shaireholdérs_tp approve; éven though such approval is not required by

law, 68 5o that these companies should not, as a practi'cal matter, encounter the quorum issue as

articulated by the commenters. Quomm"concems for other companies, including small

63 See CII Letter; ClI 2 Letter; CII 4 Letter; Colorado PERA Letter; Glass Lewis Letter;
Hagberg Letter; and TIAA-CREF Letter; coritra ICI 3 Letter (stating that “[a]sking funds
to take this action for the sole purpose of achieving a quorum™ is unacceptable since
funds have not been required to ratify the selection of fund auditors since 2001.).

64 See CalPERS Letter; (foniputershare Letter; FSBA 2 Letter; ICI 2 Letter; S&C Letter;
Sod'ali Letter; and TIAA-CREF Letter; see also Suburban Letter (urging further
consideration of this alternafive).

6 See SIFMA Letter.

See Addendum, supra note 21, at 3; see also PWG Report, supra note 16, at 21.

87 See CII Letter; CII 2 Letter; CII 4 Letter; Colorado PERA Letter; Glass Lewis Letter;
Hagberg Letter; and TIAA-CREF Letter.

See CII 4 Letter (stating that including an auditor ratification “resolution on the proxy is a
step that many corporations already take on their own and one that the Counml believes is
a best practice for all publlc compames”)

68
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companies, may be addresse& to the extent that these companies include an item on their ballot
that may be considered a routine matter. The Commission also notes a report showing that, if
NYSE’s proposal were implemented, most companies would nevertheless achieve quorum, albeit
at a date closer to their annual meetings than previous]y.{’g More fundamentally, hoWever, .
although issuers rﬁay incur increased proxy solicitation costs under the NYSE’s proposal, the
Commission agrees with the NYSE and the Proxy Working Group that these costs are justified
by, among other things, assuring voting on matters as critical as the election of directors can no
longer be determined by brokers without instructions from the beneficial owner, thereby
enhancing corporate governance and accountability.”® Morcover, to the extent there are issues
regarding establishing a quorum, we do not believe having uninstructed votes cast on the election
of a director by broker-dealers who lack the shareholders’ economic interests in the corporation

is the appropriate way to address the issue.

6 See Broadridge Letter and attached report, Updated Analysis of the Broker Vote, dated

February 3, 2009. Moreover, the Commission notes that NYSE’s proposed rule change is
consistent with the rules of other self-regulatory organizations. For example, the
Financial Industry Regulatory Authority, Inc. (“FINRA”) and The NASDAQ Stock
Market LLC (“Nasdaq”™) do not permit broker discretionary voting for their members,
unless they do so pursuant to the rules of another national securities exchange of which -
they are also a member and the member clearly indicates which rule it is following. See
National Association of Securities Dealers, Inc. (“NASD”) Rule 2260 and Nasdaq Rule
2260. We note that NYSE Rule 452 is a member rule. Accordingly, NYSE members
-would follow the NYSE rule regardless of where a security is listed. Further, while other
self-regulatory organizations currently allow discretionary voting, we would expect these
markets to make changes to conform to the NYSE’s new rules to eliminate any disparitics
involving voting depending on where shares are held. See NYSE Amex Equities Rule
452 and Chicago Board Options Exchange, Incorporated Rule 31.74.

70 Sec PWG Report, supra note 16, at 21 and Notice, supra note 4. With respect to concerns

raised by commienters regarding communications with shareholders, the Commission
notes that the proposed rule change would not alter the existing system of shareholder
comumunications, which is outside the scope of NYSE’s proposed rule change.
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NE]

As discussed further below,”' the Commission believes that shareholder education is
important for encouraging retail shareholders to vote, and could play a key role both in reducing
any additional proxy solicitation costs incurred by companies, as well as achieving the policy
goal of fostering investor participation in corporate governance. The Commission notes that the
Proxy Working Group has established an Investor Education Sub-Committee. The Commission
supports the Proxy Working Group’s ¢ff0rts to develop, and encourages the NYSE and its

member firms to implement, an investor education effort to inform investors about the

“amendments to NYSE Rule 452, the proxy voting process, and the importance of voting.

B. Disenfranchising Retail Shareholders and Growing Influence of Third Parties

Several commenters stated that the proposal could disenfranchise individual .

. shareholders,” because eliminating broker discretionary voting may be counter to shareholders’

.a_ssumptions that their brokers would vote on their behalf if they did not vote.” Other

7 See infra Section IV.D., Shareholder Education.

72 _SQ Aetna Letter; Alcoa Letter; Altman Letter; AmEX Letter; Andarko Letter; Arvin

Meritor Letter; Avery Letter; Avis Letter; BNSF Letter; Boeing Letter; Business
Roundtable Letter; CA Letter; Cardinal Letter; Ceridian Letter; Chamber of Commerce 2
Letter; Chevron Letter; Cigna Letter; Cincinnati Financial Letter; Continental Letter;
ConocoPhillips Letter; Corning Letter; Crescent Letter; CSX Letter; Cummins Letter;
DTE Letter; Eaton Letter; Eli Lilly Letter; EV Letter; Fidelity Letter; First Financial
Letter; FPL Letter; Furniture Brands Letter; General Mills Letter; GM Letter; Gulf Letter;
Harman Letter; Illinois Stock Letter; Intel Letter; International Paper Letter; Jacksonville
Letter; Johnson Letter; J.P. Morgan Letter; McKesson Letter; Medco Letter; MGE Letter;
Monster Letter; NS Letter; Nucor Letter; Office Depot Letter; OTC Letter; Otter Tail
Letter; Peabody Letter; Pfizer Letter; Platinum Letter; Praxair Letter; Provident Letter;
Provident Financial Letter; Quest Letter; Realogy Letter; Routh Letter; Ryder Letter;
SCC Letter; STA Letter; Standard Letter; Stanton Letter; StockTrans Letter; Superlattice
Letter; Synalloy Letter; Textron Letter; TI Letter; Veeco Letter; Verizon Letter; Wachtell
Letter; Whirlpool Letter; Xcel Letter; Xerox Letter; and YRC Letter.

See Aetna Letter; Alcoa Letter; AmEx Letter; Anadarko Letter; ArvinMeritor Letter;
Avery Letter; Avis Letter; BNSF Letter; Boeing Letter; Business Roundtable Letter; CA
Letter; Cardinal Letter; Ceridian Letter; Cigna Letter; ConocoPhillips Letter; Crescent
Letter; CSX Letter; Cummins Letter; Eaton Letter; Eli Lilly Letter; FPL Letter; General
Mills Letter; GM Letter; Harman Letter; International Paper Letter; Johnson Letter;
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con;xmén;(ers believed that the proposed rule change %N-ou]d shift vo;ting power toward small
blocks of voters”® and special interest groups wishing to use minority stock positions to ﬁursue
their own special inter’ests‘,75 and non-investment objectives.m Moreover, several commenters
expressed concern that retail shareholder paﬁicipation in company elections has decreased in
recent years,”’ especiaily under <-:,-pro>cy,78 SO t-hat thé NYSE’s proposal would shift
disproportionate weight to institutional inve.stors,w and increase ;éower in‘ the hands of the few

shareholders who vote.®

Medco Letter; NS Letter; Office Depot Letter; Peabody Letter; Pfizer Letter; Praxair
Letter; Realogy Letter; Ryder Letter; STA Letter; Textron Letter; Verizon Letter;
Wachtell Letter; Whirlpool Letter; Xcel Letter; Xerox Letter; and YRC Letter.

7 See UQM Letter.

& . See Astoria Financial Letter; Chamber of Cémmérce 2 Letter; and S&C Letter.

7 See-Chamber.of Commerce Letter-and Chamber of Commerce 2 Letter.

See Agilent Letter; Alcoa Letter; Alston Letter; Altman Letter; Central Vermont Letter;
Chevron Letter; Computershare Letter; Connecticut Water Letter; Corporate Governance
Letter; DTE Letter; Eli Lilly Letter; Exxon Mobil Letter; First Financial Letter; Fumiture
Brands Letter; Governance Professionals Letter; McKesson Letter; Medco Letter;

- Monster Letter; Nucor Letter; NYSBA Sec. Reg. Letter; Provident Letter; Provident
Financial Letter; Quest Letter; S&C Letter Synalloy Letter; Veeco Letter; and Wachtell
Letter.

See AF SCME Letter; Agilent Letter; Alcoa Letter; Alston Lctter; Altman Letter; Central
Vermont Letter; Chévron Letter; CII 4 Letter; Colorado PERA Letter; Connecticut Water
Letter; Corporate Governance Letter; DTE Letter; Exxon Mobil Letter; First Financial |
Letter; Furniture Brands Letter; Governance Professionals Letter; McKesson Letter;
Monster Letter; Nucor Letter; NYSBA Sec. Reg. Letter; Provident Letter; Provident
Financial Letter; Quest Letter; S&C Letter; Synalloy Letter; and Wachtell Letter.

” See Agilent Letter; Altman Letter; AmEx Letter; BB&T Letter; Central Vermont Letter;
Chevron Letter; Connecticut Water Letter; Corning Letter; DTE Letter; First Fmancxal
Letter; Fumiture Brands Letter; Governance Professionals Letter; Intel Letter;
Jacksonville Letter; J.P. Morgan Letter; McKesson Letter; Medco Letter; Monster Letter;
Nucor Letter; Provident Letter; Provident Financial Letter; Quest Letter; Stanton Letter;
Synalloy Letter Veeco Letter; and Wachtell Letter.

77

78

80 See Alston Letter and NIRI Letter. Another commenter opmed that the proposal

confuses civic governance with corporate governance. See Suffolk Bank Letter.
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Several commenters also believed that eliminating broker discretionary voting could

increase the influence of proky advisory firms, which provide, among other things, voting

recommendations to their institutional investor clients.®’ A number of commenters expressed

concerns about the degree of influence that proxy advisory firms have in corporate elections.

Other commenters expressed concern that stock lending and financial derivatives,

82

8 as well as the

81

82

83

See Aetna Letter; Agilent Letter; Alcoa Letter; Altman Letter; Anadarko Letter;

ArvinMeritor Letter; Avery Letter; Avis Letter; Bocing Letter; Business Roundtable
Letter; CA Letter; Central Vermont Letter; Ceridian Letter; Chamber of Commerce 2
Letter; Cigna Letter; Connecticut Water Letter; ConocoPhillips Letter; CSX Létter;

. Cummins Letter; DTE Letter; Eaton Letter; Eli Lilly Letter; First Financial Letter; FPL

Letter; Furniture Brands Letter; General Mills Letter; GM Letter; Governance
Professionals Létter; Harman Letter; Intel Letter; International Paper Letter; Jacksonville
Letter; Johnson Letter; J.P. Morgan Letter; McKesson Letter; Medco Letter; Monster
Letter; NIRI Letter; NS Letter; Nucor Letter; Office Depot Letter; Peabody Letter; Pfizer
Letter; Praxair Letter; Provident Letter; Provident Financial Létter; Quest Letter; Ryder

‘Letter; SCC Letter; Synalloy Letter; Textron Letter; Veeco Letter; Wachtell Letter;

Whirlpool Letter; Xcel Letter; Xerox Letter; and YRC Letter. Another comméht’ef stated

“{Hat the proposal fiight f6suli in a conflict of interesi for proxy advisory firins. Ség.

Cardinal Letter.

See Cincinnati Financial Letter; Computershare Letter; Continental Letter; Coming
Letter; Crescent Letter; EV Letter; Exxon Mobil Letter; Fidelity Letter; First American
Letter; Guif Letter; Helmerich Letter; Honeywell Letter; Hlinois Stock Letter; Manifest
Letter; MGE Letter; OTC Letter; Otter Tail Letter; Platinum Letter; Routh Letter; Royal
Gold- L_etter, S&C Letter; Securities Transfer Letter; Standard Letter; StockTrans Letter;
Superlattice Letter; TI Letter; and Washington Banking Letter.

" Other commenters noted the lack of competition in the current proxy distribution process.

See SCC Letter; and STA Letter. Some commenters suggested that the tole of proxy
service providers be evaluated in conjunction with the proposal. See Cincinnati Financial
Letter; Continental Letter; Crescent Letter; EV Letter; Fidelity Letter; First American

* Letter; Gulf Letter, Illinois Stock Letter; MGE Letter; OTC Letter; Otter Tail Letter;

Platinum Letter; Routh Letter; S&C Letter; Securities Transfer Letter; Standard Letter;
StockTrans letter; and Superlattice. Letter. The Commission notes that these issues are
outside the scope of NYSE’s proposal.

See Alcoa Letter; Cardinal Letter; Cincinnati Financial Letter; Continental Letter;

Crescent Letter; EV Letter; Fidelity Letter; First American Letter; Gulf Letter; Helmerich
Letter; Illinois Stock Letter; MGE Letter; OTC Letter; Otter Tail Letter; Platinum Letter;
Routh Letter; Royal Gold Letter; Securities Transfer Letter; SCC Letter; STA Letter;
Standard Letter; StockTrans Lettcr Superlattice Letter; Unitrin Letter; and Washmgton

_Bankmg Letter.
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impact of over-voting and under-voting,®* distort the shareholder voting process. Commenters

urged the Comrnission to consider these issues in conjunction with the proposal.85

However, other commenters believed that the proposal would ensure that voting results

were not distorted by broker votes®® and that the true owners of corporations were not

disenfranchised.®’” For example, one commenter stated that “eliminating the ability of brokers to

-vote uninstructed client shares for the election of directors is an important first step in improving

shareholder democracy and enhancing the integrity of the proxy voting systc;:m.”88 Several

commenters opined that continuing to count broker votes would diminish the strides being made

toward more effective corporate governance, and stressed the importance of shareholder

84

85

86

87,

88

See Cardinal Letter; Cincinnati Financial Letter; Continental Letter; Crescent Letter; EV
Letter; Fidelity Letter; First American Letter; Gulf Letter; Helmerich Letter; Illinois

Stock Letter; MGE Letter; OTC Letter; Otter Tail Letter; Platinum Letter; Routh Letter;
Royal Gold Letter; Securities Transfer Letter; SCC Letter; STA Letter; Standard Letter;

StockTrans Letter; Superlattice Letter; Unitrin Letter; and Washington Banking Letter; --- - -

contra SIFMA Letter. Over-voting occurs when a broker-dealer casts more votes on
behalf of itself and its customers than 1t is entitled to cast. An under-vote occurs when
the broker-dealer castsless votes on behalf of itself and its customers than it is entitled to
cast.

See Cardinal Letter; Cincinnati Financial Letter; Continental Letter; Crescent Letter; EV
Letter; Fidelity Letter; First American Letter; Guif Letter; Helmerich Letter; Illinois
Stock Letter; Manifest Letter; OTC Letter; Otter Tail Letter; Platinum Letter, Routh

Letter; Royal Gold Letter; Securities Transfer Letter; STA Letter; Standard Letter;

StockTrans Letter; Superlattice Letter; Unitrin Letter; and Washington Banking Letter.
One commenter, however, stated that brokers are able to accurately calculate-the number
of equity shares eligible for voting, as “broker-dealers are required to have robust and
precise accounting systems in place to ensure the integrity of their records of share
ownership.” See SIFMA Letter.

. See AFSCME Letter; CCGG Letter; CCGG 2 Letter; CI1 2 Leﬁer; CII 4 Letter; Colorado

PERA Letter; FSBA Letter; FSBA 2 Letter; Glass Lewis Letter; Hagberg Letter; OPERS.
Letter; Railpen Letter; see also CalPERS Letter (proposal would “increase the credibility .

.and fairhess of the election process”); CtW Letter; CtW 2 Letter; and Trillium Letter.

See CtW Letter; CtW 2 Letter; FSBA Letter; FSBA 2 Letter; Glass Lewis Letter; Railpen
Letter; Relational Investors Letter (also noting that brokers do not have direct economic
interest); and Trilliurmn Letter.

See CCGG 2 Letter.
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particibation as mofe issuers move towards majority voting standards for the le]ectionl of
ldirectors.sg Commenters also suggested that the broker vote ﬁ]ay have ‘impac.te'd'the result in
'sorﬁ_e recent corporate elections.” )

The Commission'does not believ.e that the propésal would disenfranchise retail
sharcholders, but would instead be enfranchising siﬁcq it helps assure that only those with an
economic int'erést in_a company may \}ot_e on matters as (l:ritical as- the election of directors.
Moreover, the Commission notes ‘that research'conducted on‘lbeﬁalf of the Proxy Working Group
iﬁdicates‘ that the ﬁYSE’s préposal may, in fact, be consistent with an assumption of many
shareholders that oﬁly they can vote their shares.”’ As noted above, the Commission also
encourages the éffqr‘ts c;f the Prbxy Working Group_‘to develop an investor education effort to _
inform iﬁveslors about the amendments to NYS‘E Rule 452, the pro#y‘v'oting proc’eés, and the
importance of voting. | |

As to the concerns that the ];ropbsal could increase the iinpact of special intel-'est groups
holding minority share positions, the Commiésion believes that it is not a basis for not approving

the proposed rule-éhange. Even if this is the result in some cases, it remains consistent with the

8 See CII 4 Letter Colorado PERA Letter; CtW Letter ‘Hermes Equlty Lettér; Railpen
Letter; and TIAA-CREF Letter. .

% See AFSCME Letter; CalPERS 3 Letter; CtW Letter; CtW 2 Letter; FSBA Letter; FSBA
- 2 Letter; and Glass Lewis Letter.
o Seée Investor Attitudes Study, attached as Exhibit B to the NYSE’S proposal, at page 18
(“Investor Attitudes Study”). The Investor Attitudes Study showed that while 37 percent
of stockholders believed that if they did not vote their proxy on routine matters their
shares may be voted by their brokers; 30 percent of stockholders believed that if they did
not vote their proxy, their shares would not be voted. The Investor Attitudes Study
showed that even those stockholders who understood that their broker may vote their
shares failed to completely understand how those shares could be voted. Out of the 37
percent cited to'in the Investor Attitudes Study, 10 percent of stockholders beliéved that.
their shares would be voted by their. brokerage firm based on the firm’s preference; while -
27 percent believed that their brokerage firm would vote in accordance with the Board of
Director’s or the company’s recommendations. See Investor Attitudes Study at 18.
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purposes of the proposed rule change, including assuring that investors with an cconomic interest
in the company vote on matters as critical as the election of directors, thereby enhancing
corporate governance and accountability.

With regard to the concern that proxy advisory firm recommendations could have
increased influence on director elections,”” the Commission notes that issues relating to the use
of proxy advisory services by institutions and others, and whether that use shoﬁld be further
regulated, 1s a matter that will be considered by the Commission as it examines broader proxy
issues. It is not, however, germane to, and does not need to be resolved to approve, the NYSE’s
proposal. While the Commuission acknowledges the possibility that, with the elimination of the
broker vote, the vote of institutions or others that use proxy advisory services may, at least in the

. short term, represent a larger percentage of the votes returned in director elections, the
Commission believes the goals of the NYSE’S proposal, as described above, are consistent with
Section 6(b)(5) of the Act™ in that the proposal should protect investors and the public interest
by Barring brokers from voting on behalf of investors in uncontesfed elections of directors when
they have no economic interest in the corporation or the outcome. The Commission further notes
that institutional investors, whether relying on proxy advisory firms or not, must vote the

* institutions’ own shares and, in so doing, must discharge their fiduciary duties to act in the best

interest of their investors and avoid conflicts of interest; institutions are not reiieved of their

fiduciary responsibilities simply by following the recommendations of a proxy advisor.”*

92 See notes supra 81 and 82 and accompanying text.

93 15 U.S.C. 78f(b)(5).

9 See, e.g., 29 U.S.C. 1104 (setting forth the fiduciary duties under the Employee

Retirement Income Secunity Act).
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The Commuission has also considered the various other concemns raised by commenters
about the broader proxy process, including the impact of stock lending and financial derivatives,
and over-voting and under-voting issues.”® While the Commission will separately address issues
such as these as it examines proxy and voting matters generally, they do not directly implicate
the NYSE’s proposal. The fact that there may be more to be done in these areas is not a reason
for disapproving the NYSE’s proposal if, as the _Commission believes, the NYSE’s proposed rule
change is consistent with Section 6(b)(5) of the Act.*®

C. Impact on Companies with Majority Vote Standards for Election of Directors

Several commenters raised concerns about the particular impact the proposal could have
on companies that have adopted a majority vote standard for the election of directors.”’
Typically, companies that have adopted a majority vote standard require each director to receive

a majority of the votes cast in order to be elected.”® Historically, most public companies elected

9 See supra notes 83, 84, 85 and accompanying text.

% See also supra note 42.

97 See Aetna Letter; Alcoa Letter; Anadarko Letter; ArvinMeritor Letter; Astoria Financial

Letter; Avery Letter; Avis Letter; BB&T Letter; BNSF Letter; Boeing Letter; Business
Roundtable Letter; CA Letter; Ceridian Letter; Cigna Letter; ConocoPhillips Letter; CSX
Letter; Cummins Letter; Eaton Letter; Eli Lilly Letter; FedEx Letter; FPL Letter; GE
Letter; General Mills Letter; GM Letter; Harman Letter; Helmerich Letter; International
Paper Letter; Johnson Letter; J.P. Morgan Letter; Medco Letter; NS Letter; Office Depot

“Letter; Peabody Letter; Pfizer Letter; Praxair Letter; Royal Gold Letter; Ryder Letter;
S&C Letter; Textron Letter; TI Letter; Unitrin Letter; Washington Banking Letter;
Whirlpool Letter; Xcel Letter; Xerox Letter; and YRC Letter.

%8 Some companies have also adopted a policy that requires a director to resign if not

elected by a majority of the votes cast, since under the laws of certain states, if an
incumbent director is not elected, he or she continues to serve as a holdover director until
a successor is duly elected and qualified. See generally S&C Letter. See also Delaware
General Corporation Law Section 141(b) (“Each director shall hold office until such
director’s successor is elected and qualified or until such director's earlier resignation or
removal.”) and California Corporation Code Section 301(b) (“Each director, including a
director elected to fill a vacancy, shall hold office until the expiration of the term for
which elected and until a successor has been elected and qualified.”).
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directors under a plurality vote standard, meaning that the person(s) receiving the rﬁosbvotes
would serve as a director regardiess of whether the share;s‘voted for that person consltituted a
majority of the shares cast.” |

Several commenters believed that Jcom-panies employing a majority vote standard for
director electioﬁs may have particular difficulty in obtaining majority support for director
nominees were NYSE’s prop'osal to be approved.wﬂ Specifically, comme_nteré nokqd that the
elimination of broker aiscrétionary ﬁotiné, coupied with majority voting, would malge it more
diﬂicﬁl't for these companies to obtain adequ'ate votes to overcome a “vote no” campaign by

activist shareholders,'®" and thus would disproportionately empower minority shareholder

groups.]f)2 Two commenters suggested that the difficulty of obtaining a majority vote without

broker discretionary voting might discourage issuers from adopting a majority vote standard.'®

According to an analysis submitted by one commenter, however, in calendar. year 2007, -

' 373 NYSE-listed companiés had majority vote standard for the ele_ctioﬁ of directors.'™ -

See PWG Report, supra note 16, at 12-13. Many companies with a majority vote
standard for election of directors retain a plurality vote standard in the event of a
contested election of directors. As noted by commenters, in recent years, a trend toward
majority voting has emerged. See text accompanying note 89, supra.

100

See FedEx Letter; Helmerich Letter; Royal Gold Letter; Unitrin Letter; Wachtell Letter;
and Washington Banking Letter. '

101 See Alcoa Letter and S&C Letter.
'%" See BB&T Letter. |
103 See NYSBA Sec. Reg. Letter and Wachtell Letter.

See Broadridge Letter and attached analysis. The Corporate Library reports that as of
December 2008, 49.5 percent of companies in the S&P 500 had made the switch to.
majority voting for director elections and another 18.4 percent had, while retaining a

_ plurality standard, adopted a policy requiring that a director who does not receive
majority support must submit his or her resignation. On the other hand, the plurality
voting standard is still the standard at the majority of smaller companies in the Russell-
1000 and 3000 indices, with 54.5 percent of companies in the Russell 1000 and 74.9

" percent of the companies in the Russell 3000 stil} using a straight plurality voting
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Analyzing the elections of those majority vote companies, the analysis found that only eight out
of 2,718 directors received at least 50 percent withhold votes based on actual votes from returned
proxy cards by shareholders, while six directors received at least 50 percent withhold votes using

broker voting.' 05

Thus, according to the commenter, only two more directors out of 2,718 failed
to recéive a majority \_vithout broker voteé.

While NYSE’s proposal may make it somewhat more difficult for a director in a majority
vote compaﬁy to survive a “just vote no” or similar cam]I)aign, the Commission continues to
believe the proposal is consistent with the reqﬁirements of Section 6(b)(5) of the Act, which
i'équires that the rules of an exchange be designed to protect iﬁvestors'and the public interest, by
assurjng that voting on matters as critical as the election of directors can no longer be_determ_ined.
by brokers without instructions from the beneficial owner, thereby enhancing corporate
governance and aécountability. ‘In making this dete’r_minétion, the Commission }ecognizes that

the in'creaé.ing percentage of shares held in street name,-in conjunction with the greater use of just

vote no or withhold vote campaigns may have resulted in broker voting under Rule 452 affecting

voting on certain non-contested director elections in ways not contemplated in 1937.

Accordingly, in light of these developments and concerns, we believe it is consistent with
Section 6(b)(5) of the Act for the NYSE to determine that their member brokers should no longer

be voting without instructions on behalf of their customers in director elections.

standard. See The Corporate Library Analyst Alert, December 2008. As noted earlier,
under a plurality vote standard, the person receiving the most votes will serve as the )
director. Thus, companies that elect directors under a plurality vote standard would have
less difficulty in obtaining votes to-overcome a “just vote no” or “withhold” campaign.

105 . _Broadfidge also found that seven directors out of 2,718 directors received greater than or

-equal to 50 percent withhold votes based on proportional voting. See id.
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D.  Sharéholder Education

Several commenters believed that shareholder education was a critical component to
making.NYSE’s proposal workable,',06 and sharcholders would need to be educated about the
proxy process and the impoﬁance of voting before the pﬂ‘)posal could be implemente'd.107 One
lcommcnter stated that the “potential adverse effects” of the prfoposal wer.e increaged if the
proposal were adopted wit?]c;ut shareholder educatiAOn.108 Another commenter believed that

director elections should only become inéligib]e for broker voting when the NYSE and other

-constituents were satisfied that shareholders would exércise their voting ri ghts.109 Commenters
- emphasized the importance of shareholder education with respect to voting rights and director

- elections,"'® and some commenters urged the Commission (either alone or in conjunction with

others) to undertake educational efforts designed to increase voting participation by retail

‘ sharts:ho'lders.]'II One commenter stated that shareholders would generally benefit from

. shareholder education about broker discretionary voting,] 12 \while other commenters indicated

that approval of the proposal should be in conjunction with a shareholder education initiative.'”®

. See Business Roundtable Letter; Chamber of Commerce 2 Letter; Crescent Letter; GE
Letter; and PWG Letter. But see Suburban Letter.

107 See Chamber of Commerce 2 Letter; Governance Professionals Letter; ICI Letter; and

1CI 2 Letter. ' '

1% See NYSBA Sec. Reg. Letter.
109 See ICI Letter and ICI 2 Letter.

Ho See Sod'ali Letter; and Verizon Letter. »
i See Corporate Governance Letter (also encouraging the Commission to encourage
. Institutional investors to announce their proxy votes in advance of meetings and
facilitating the development of systems like the Investor Suffrage Movement and
ProxyDemocracy) and NIRI Letter.
12 -

Sée Broadridge Letter.

13 See Computershare Letter; Newground Letter; and S&C Letter. .
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As noted above, the Commission supports the Proxy Workmg Group’s efforts to develop,

and encourages NYSE and its member firms to 1mplement an investor education effort to inform

investors about the ame‘ndments to NYSE Rule 452, the proxy voting process, and the
importance of \}ofing. '-Fhe Commissi.on believes the proposal offers substantial investor benéfits,
aa noted abO\{e, so that its implemenlation s_hould not be delayed. In .addition, because
implementation of the proposal will not oceur until January 2010, there should be sufficient time
for NYSE to inform market participants of the changes to its rules on broker discretionary -
voting. ' | |

E. -Alternati_ves of Proportional Votinggn-d‘ Client Directed Voting

While not part of the NYSE’s proposal, several commenters discussed proportional

" voting in their letters. In general, under oropoﬂional voting, a broker would vote shares held by

it in street name, for which voting instructions for directors have not been received, in proportion

to the votes cast by. other retail clients of that broker."* Some commenters endorsed the concept

IHS

of propoitional voting in general,''” and several supported proportional voting as an alternative

to the NYSE’s proposal. "8 Other comnaenters 'stafed that proportional voting should be

e Proportiona] voting may be implemented in two ways. Each broker would vote based on

the proportion of the votes cast: (1) held by such broker or (2) held by all brokers.
- Proportional voting also could reflect the entirety of votes cast, not just the retail vote.

15 See ABA Fed. Reg. Letter; ABC Letter; ABC 3 Letter; Agilent Letter; AmEx Letter;

Connecticut Water Letter; DTE Letter; Exxon Mobil Letter; First Financial Letter;

~ Furniture Brands Letter; GE Letter; Governance Professionals Letter; Honeywell Letter;
ICI Letter; ICI 2 Letter; Jacksonville Letter; J.P.-Morgan Letter; McKesson Letter; '
Medco Letter;: Monster Letter; Nucor Letter; NYSBA Sec. Reg. Letter; Provident Letter;
Provident Financial Letter; Quest Letter; S&C Letter; Schwab Letter; SIFMA Letter;
Synalloy Letter; T1 Letter; Veeco Letter; and Wachtell Letter; see also PWG Letter (no
objection to members of SIFMA implementing proportional voting). -

116 See ABA Sec. Reg. Letter; ABC Letter (supporting proportional voting on a broker-by-

. broker basis); ABC 2 Letter (supporting proportional voting on a broker-by-broker basis);
ABC 3 Letter; Agilent Letter; Alston Letter; BB&T Letter; Broadndge Letter; Business
Roundtable Letter; Cohnecticut Water Letter; DTE Letter; First Financial Letter;
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considered as part of a comprehensive review of the proxy voting system.'" Several

commenters were concerned that proportional voting, although potentially effective, would be

eliminated under the proposal.''® Commenters stated that proportional voting could provide an

even more accurate reflection of the sentiment of retail shareholders than eliminating broker

discretionary voting.'"?

proposa

Several commenters also discussed client directed voting as an alternative to the

1,'2° or believed that client directed voting should be considered in conjunction with the

117

118

119

120

Furniture Brands Letter; ICI Letter; ICI 2 Letter (recommending proportional voting only
in instances where a minimum number of beneficial owners vote, or alternatively, a
minimum percentage of shares outstanding are voted); Jacksonville Letter; McKesson
Letter; Monster Letter; Nucor Letter; Provident Letter; Provident Financial Letter; Quest
Letter; S&C Letter; Schwab Letter (proportional voting is a “better first step” than
eliminating discretionary broker voting); Synalioy Letter; TT Letter; Unitrin Letter; and
Veeco Letter.

See AmEx Letter; Chamber of Commerce 2 Letter; Governance Professionals Letter; and
Honeywell Letter. Other commenters believed that proportional voting and/or client
directed voting should be considered in conjunction with any change to NYSE Rule 452.
See Exxon Mobil Letter; and J.P. Morgan Letter.

See ABA Fed. Reg. Letter; Agilent Letter; Business Roundtable Letter; Connecticut
Water Letter; DTE Letter; First Financial Letter; Furniture Brands Letter; GE Letter;
Governance Professionals Letter; Jacksonville Letter; J.P. Morgan Letter; McKesson
Letter; Medco Letter; Monster Letter; Nucor Letter; Provident Letter; Provident Financial
Letter; Quest Letter; Synalloy Letter; Veeco Letter; and Wachtell Letter; see also Intel
Letter.

See ABA Fed. Reg. Letter; ABC 3 Letter; Chevron Letter; Connecticut Water Letter;
First Financial Letter; Furniture Brands Letter; GE Letter; Jacksonville Letter; J.P.
Morgan Letter; McKesson Letter; Medco Letter; Monster Letter; Nucor Letter; NYSBA
Sec. Reg. Letter; Provident Letter; Provident Financial Letter; Quest Letter; Synalloy
Letter; and Veeco Letter.

See ABA Fed. Reg. Letter; ABC 2 Letter; ABC 3 Letter; Agilent Letter; Business
Roundtable Letter; Chamber of Commerce 2 Letter; Connecticut Water Letter; DTE
Letter; First Financial Letter; Furniture Brands Letter; GE Letter; Intel Letter;
Jacksonville Letter; McKesson Letter; Monster Letter; Nucor Letter; Provident Letter;
Provident Financial Letter; Quest Letter; Synalloy Letter; and Veeco Letter.
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proposal.'”! Under client directed voting, for those elections where the beneficial owners fail to

return specific voting instructions, brokers would vote the shares according to the beneficial
owners’ standing directions. These standing directions could be given by beneficial owners at
the time they sign their brokerage agreements, or periodically thereafter. Some commenters
believed that client directed voting had merit, either to complement the NYSE’s proposal or as
an alternative.'?

On the other hand, several commenters stated that eliminating broker discretionary voting
is preferable to these alternative approaches, including proportional voting.123 Some commenters
believed that proportional voting could complicate the proxy voting process and resﬁlt in

24 continue to compromise the integrity of proxy voting,"* or provide “a disproportionate

abuses,1
weight to the votes of disaffected shareholders.”*® Other commenters stated that proportional
voting violates the “one share, one vote” principle.'”’ Still other commenters recommendéd

further research and consideration on this alternative.'?®

For the reasons discussed above, the Commission continues to believe that it 1s consistent

with the requirements of Section 6(b}(5) of the Act to protect investors and the public interest for

121 Sege AmEx Letter; Governance Professionals Letter; Honeywell Letter; and J.P. Morgan
Letter; and SCC Letter. <
122 See ABC 2 Letter; ABC 3 Letter; GE Letter; and Jacksonville Letter.

123 See CalSTRS Letter, CCGG 2 Letter; CII Letter; CII 2 Letter; CII 4 Letter; Colorado
PERA Letter; FSBA 2 Letter; Hagberg Letter; Sod'ali Letter; and TIAA-CREF Letter.

124 gee CII Letter; CII 2 Letter: CII 4 Letter; Colorado PERA Letter; and TIAA-CREF

Letter. ‘

23 See CCGG 2 Letter.

126 See Hagberg Letter.

127 See CalSTRS Letter; CII 4 Letter; Colorado PERA Letter; Sod'ali Letter; and TIAA-
CREF Letter. '

128 See ABA Fed. Reg. Letter; Alston Letter; CalPERS Letter (recommending proportional

voting for those matters requiring a majority or more to pass); Suburban Letter.
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NYSE to eliminaté broker discretionary voting in director elections. While sever‘al commenters
believed that proportional »;oting would most accurat;tly represent the retail vote, the
Corﬁmissio.n notes that proportional voting could have a distortive impaci‘, de;iending on how it
is -implemented.’29 In addition, proportiohal voting would al'lc;w votes to be cast by someone
other than the person with an economic interest in the security.*® With respect to client directed
voting, the Comrﬁission. nqies that it raises a vanety of qli(*;stions and concerns, such as requ‘iring
shareholders to.rrllake a voting determination in advance of receiving a p;bxy statement with the
disclosures mandated under the federal securities laws and without cbn_sideration of the issues to
be voted upon. F inally., the Commission notes that the fact that there may Be other reasonable
alternatives does not mean that the rule change proéosed by the NYSE is inconsistent with -

Section 6(b)(5) of the Act."*! For the reasons discussed above, the Commission finds the

proposed rule change consistent with the requirements of the Act.

F. Commission Consideration-of the Entire Proxy Prodéss -
Many commenters believed that NYSE’s proposal to amend NYSE Rule 452 should not

be viewed in isolation, but should be considered by the Commission as part of a comprehensive

129 For example, of the 11 largest brokerage firms using proportional voting, only five of '

these firms used only the votes of retail account holders when “mirroring” votes for
uninstructed retail shares. See Broadridge Letter. According to Broadridge, for purposes
of its analysis, all uninstructed brokerage shares were voted on the basis of the
instructions received from all brokerage account holders, including those of
“professional” investors. 1d.

130 See PWG Report, supra note 16, at 17-18.

13 15 U.S.C. 78(f)(b)(5). The Commission notes that, in this regard, Section 19(b) of the
Act requires, among other things, that “[tJhe Commission shall approve a proposed rule
change of a self-regulatory organization if it finds that such proposed rule change is
consistent with the requirements of this title and the rules and regulations thereunder
‘applicable to such organizations.” .15 U.S.C. 78s(b)(2).
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review of the proxy voting and shareholder communication system.I3 2 Certain commenters also
raised concerns regarding the efficiency of shareholder communications and the proxy voting
process as a whole, as well as the merits of other possible alternatives.'*> Commenters stated

that the proposal should be examined in light of current circumstances,'** such as the rapidly |

135 136

shifting corporate governance environment, - and in conjunction with alternatives.
Commenters urged the Commission not to take action on the proposal until the Commission

completed its comprehensive review.'?” For example, one commenter believed that the

132 See Alcoa Letter;' Alston Letter; Anadarko Letter; Arvin Létter; Avery Letter; BNSF

Letter; Boeing Letter; Business Roundtable Letter; CA Letter; Cardinal Letter; Ceridian

- Letter; Cigna Letter; Cincinnati Financial Letter; Computershare Letter; Continental '
Letter; Coming Letter; Crescent Letter; CSX Letter; Cummins Letter; DTE Letter; Eaton
Letter; Eli Lilly Letter; EV Letter; Exxon Mobil Letter; Fidelity Letter; First American
Letter; First Financial Letter; Furniture Brands Letter; GE Letter; General Mills Letter;
GM Letter; Gulf Letter; Harman Letter; Helmerich Letter; Honeywell Letter; Illinois .
Stock L.etter; Intel Letter; International-Paper-Letter; Jacksonville Letter; Johnson Letter; - ~---
J.P. Morgan Letter; Manifest Letter; Medco Letter; MGE Letter; Monster Letter; NS
Letter; Nucor Letter; Office Depot Letter; OTC Letter; Otter Tail Letter; P&G Letter;
Peabody Letter; Pfizer Letter; Platinum Letter; Praxair Letter; Provident Letter; Prowdént
Financial Letter; Quest Letter; Realogy Letter; Routh Letter; Ryder Letter; S&C Letter;
SCC Letter; Securities Transfer Letter; STA Letter; Standard Letter; StockTrans Letter;
Superlattice Letter; Synalloy Letter; Textron Letter; TI Letter; Unitrin Letter; Veeco
Letter; Verizon Letter; Washington Bankmg Letter; Whirlpool Letter; Xcel Letter; Xerox
Letter; and YRC Letter.

Seee e, Aetna Letter; Agilent Letter GE Letter; and McKesson Letter.
B34 "See NYSBA Sec. Reg. Letter and Wachtell Letter
135 'See Wachtell Letter.

133

136 See Central Vermont Letter; and Chevron Letter.

137 See Aetna Letter; Agilent Letter; Anadarko Letter; ArvinMeritor Leﬁer; Avery Letter;

Avis Letter; BNSF Letter; Boeing Letter;A Business Roundtable Letter; CA Letter;
Ceridian Letter; Chamber of Commerce 2 Letter; Cigna Letter; Cincinnati Financial -
Letter; Connecticut Water Letter; Conoco Phillips Letter; Continental Letter; Crescent
Letter; CSX Letter; Cummins Letter; DTE Letter; Eaton Letter; Eli Lilly Letter; EV
Letter; Exxon Mobil Letter; Fidelity Letter; First American Letter; First Financial Letter;
Furniture Brands Letter; GE Letter; General Mills Letter; GM Letter; Gulf Letter;
'Harman Letter; Helmerich Letter; Honeywell Letter; Illinois Stock Letter; Intel Letter;
International Paper Letter; Jacksonville Letter; Johnson Letter; J.P. Morgan Letter;
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implementation of the NYSE’s proposal without other changes to the proxy system could have

“unintended and devastating consequences” in the form of increased costs to public companies to

138 Moreover, another

ensure-quorum, un&ue influence of miriori_ty shareholders, and the like.
commenter noted that the Commission may be consideﬁng two proposals that relate to the proxy
system: requiring companies to include shareholder-selected nominees in the company’s proxy
‘'materials and allowing shareho]_ders to vote on executive compensation (l“say-on-pay”').]39 This
commenter believed that the Commission should consider NYSE’s proposal at the same time as
these two proposal-s, because the issues they raise are intertwined.'*

In contrast,.other conimenteré saw no reason to delay NYSE’S proposal un.ti] other issues
relating to the prm.(y voting system had been considered, as sufficient time and resources have
been spent on the propoégl’s development, and it isjustiﬁabie as arstand-alone initiative.'"!

The Commission has analyzed and reviewed NYSE’s proposal in light of the current

proxy process, and with full knowledge that a variety of proxy and shareholder communication

Manifest Letter; Medco Letter; MGE Letter; Monster Letter; NS Letter; Nucor Letter;

" Office Depot Letter; OTC Letter; Otter Tail Letter; P&G Letter; Peabody Letter; Pfizer
Letter; Platinum Letter; Praxair Letter; Provident Letter; Provident Financial Letter;
Quest Letter; Realogy Letter; Routh Letter; Ryder Letter; S&C Letter; SCC Letter;
Securities Transfer Letter; STA Letter; Standard Letter; StockTrans Letter; Superlattice
Letter; Synalloy Letter; Textron Letter; TI Letter; Unitrin Letter; Veeco Letter; Verizon
Letter; Washington Banking Letter; Whirlpool Letter; Xcel Letter; Xerox Letter; and
YRC Letter. ' : '

See NIRI Letter (“Some of these consequences include the potential for increased costs to
public companies to ensure a quorum is achieved, an increased influence of proxy
advisory firms through their voting recommendations, additional power in the hands of
the few shareholders who vote, and a magnification of the shareholder communications
limitations associated with objecting beneficial owners (OBO) who may be unsure of the
meaning of this status and are unable to receive direct corporate communications.”).

138

139 Se¢ Computershare Letter.

140 Id,

i4]

See Dobkin Letter and Hagberg Letter.
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issues are under review. Given the benefits to investors of the proposal as discussed above,
including assuring that voting on matters as critical as the election of directors can no longer be
determined by brokers without instructions from the beneficial owner, thereby enhancing
corporate governance and accountability, the Commission does not believe it is appropriate to
delay action on the NYSE’s proposal pending consideration of the myriad important and difficult
issues relating. to shareholder director nominations, pro'xy voting, and shareholder
communication, which are outside the scope of NYSE’s proposed rule change.'* The
Commission believes that approval of the proposal is warranted pursuant to Section 19(b) of the
Act'"® even as it considers broader proxy issues in the near future. We do not believe that action
on those issues will undermine the fundamental concept that decisions as significant as the
election of the board of directors should be made by those with an economic interest in the
company, rather thaﬁ the brokers who have no such economic interest. Further, as noted earlier,
under Section 19(b)(2) of the Act, the Commission must approve the proposal presented by
NYSE if it finds the proposed rule change consistent with the Act and applicable rules and
regulations thereunder.'*

G. . Exemptions for Registered Investment Companies under the Investment Company
Act of 1940 and Requests for Additional Exemptions

Seven commenters either supported or did not oppose the exemption for registered
investment companies.'*® However, some of these commenters, who support the exemption,

recommended that it be reconsidered at a later date.'*

2 See Securities Act Release No. 9046 (June 1'"0, 2009) (File No. $7-10-09).
43 15U.8.C. 78s(b). See also supra note 131. ‘
See 15 U.S.C. 78s(b)(2); see also supra-note 131,

5 See Altman Letter; CalPERS Letter; CFA 2 Letter; CII Letter; FSBA Letter; FSBA 2
Letter; ICI 4 Letter (supporting amended proposal); and Sutherland Letter.

144
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In addition, three commenters requested the exemption also include business

development companies (“BDCs”)'*’

or smaller issuers, which tend to have a high percentage of
retail ownership.’*® Another commenter belicved the exemption favored registered investment
companies over other issuers that face similar increased proxy solicitation costs and an increased

risk of failed elections.'*® Yet another commenter stated that the proposed exemption was over-

broad, as it included closed-end funds.'”® That commenter argued that unlike open-end funds,

146 See CalPERS Letter (“CalPERS is not opposed to exempting investment companies from

this proposed rule change in the short term™); CII Letter (“Given the corporate
governance concerns surrounding mutual funds, we believe the proposed change should
also apply to investment companies at some point in the not-too-distant future.””); FSBA
Letter (proposed exemption for investment companies “poses no problem, but this should
be re-evaluated at some point™); and FSBA 2 Letter (proposed exemption “is currently
warranted, but this should be re-evaluated in the future™).

147 See ICI 4 Letter and Sutherland Letter.

148 See Altman Letter (requesting an exemption for issuers with similar circumstances to
those of investment companties, such as those “with a high percentage of retail ownership
and burdensome cost concerns”); see also Suburban Letter (requesting an exemption for
Master Limited Partnerships because of the “disparate impact that such amendment

would have on MLPs™). ' ’

However, one commenter did not support approval of NYSE’s proposal under any
circumstances and questioned NYSE’s rationale for letting “investment companies off the
hook.” See ABC 2 Letter (stating that it “does not support an expansion of the ‘carve
out’ to include smaller public companies. By and large, we believe that ‘carve outs’ are
bad public policy.”); see also ABC 3 Letter (stating opposition to NYSE’s proposal).
This commenter noted that “the predicament of small and midsize public companies is

identical to that of small and midsize investment companies . . . . It is hard to see, on the
merits, why the NYSE provides relief to one group and not to the other.” See ABC 2
Letter.

149 See Alcoa Letter.

See City of London Letter. The commenter noted that closed-end funds typically trade at
a discount to net asset value, and suggested that investors in closed-end funds do not view
themselves as having the option of “voting with [their] feet.” 1d.
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closed-end funds typically have institutional bases, and do not have the same issﬁes establishing -
quorum at shareholder meetings. I3t
The Commission believes that it is reasonable and consistent with the Aqt for the
Exchange to exempt registered investment companies from the prohibition in NYSE Rule 452 on
‘broker discretionary voting in director elections. NYSE relied on the Proxy Working Group’s
conclusion that the unique regulatory regime governing registered jnvestment éompanies
differentiated them from operating companies. In recommending the exemption for registered
| investment companies, the Proxy Working Group considered the heigﬁtened problems that
registered. investment companies face because of their disproportionately large retail shareholder

132 which would allow a

base, that they often do not include other routine matters on the ballot,
brokér vote to count for quorum purposes, and that they are .subject to the 1940 Act, which,
among other things, also regulates shareholder participation in key decisions. The 1940 Act, for
example, requires that a registered investment company obtain the approw;a] of a majority of its
voting sécurities before changing the nature of its business so as to cease to be an investment
comﬁany, deviating from its concentration ﬁolicy with respect to investments in any particular

' industry or group of industries, or changing ité subclassification as an open-end company or

closed-end company. The Commission believes that the different regulatory regime for

registered investment companies supports the exemption, and finds the exemption should, among |

151 Id. But see ICI 2 Letter, which states that retail investors own ninety-eight percent of the

value of closed-end funds. See also further discussion below on the basis for exempting
registered investment companies under the 1940 Act from the NYSE’s proposal.

132 See Rule 32a-4 under the 1940 Act, 17 CFR 270.32a-4, and infra note 156 and
accompanying text.
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other things, .flurther the public interest and theuprdteption of investors, consistent'with Section |
6(b)(5) of the Act.)?

While the Commission understands the co-ncems. raised by commenters urging NYSE to -
_broaden the exemption, the Commission belie-\:res tﬁat there are sﬁfﬁcie_nt differences between |
registered _inve.stm.e.nt companies and dthgr entities to conclude that NYSE’S proposal 1s
cons;istent with the Act.'> For example, the regulation of BDCS and registered investment
companies under the 1940 Act differs signiﬂt;a_ntly. Parﬁicularl} relevant here, the 1940 Act
requires a BDC to seek ratification of ‘t_he linl(.ie}laendent.auditor, whié}; is a routine item under
NYSE Rule 452, at each annual megiing.lsé Adoption of ihe a:mendment will therefére have no
effect on a BDC’S‘E-lbili'ty to‘obtain a quorum, ,aﬁd expansion of the exe%_mption for registered
investment cofnpanies to include EDCS 1S unnecessary.’ A ‘registere{d investment cdmpény,'
howevér, is exempt from the 1940°Act’s au_ditor raﬁﬁcation requirement if it relies on a
(-:ondit.ional exemptive rule under the 1940 IAct.]S_G That e)'{.emptivé rule is not availzib]e to BDC#.

. The Commission finds it reasonable for the NYSE to distinguish between registered
investment companies zlmd smaller ‘i.ssu‘ers that mdy_ have a Iargé retail shareholder base for-
p'uriaoses_ of allowing broker discretionary voting on director cl‘eéti'ons. Whi]e the ‘Commission
recognizes that small issuers could face similar c'o.n_cérh's as registered investment _companies as a
result of the ﬁroposed changes to Rulé 452, there are signiﬁcant differences between small
issuers and registered investment companiels. For exgmple, as' noted by the Proxy Wor!dn_'g '

Group, “the unique regulatory regime governing investment companies made such companies -

1B 15 US.C. 78R(bX(S). _
154 See Altman Group Letter; 1CI 4 Letter; and Su;he'rlahd Letter.
'3 See 15 U.S.C. 80a-31(a) and 15 U.S.C. 80a-59. See 17 CFR 270.32a-4.

¢ Rule 32a-4 under thé 1940 Act. See 17 CFR 270.32a-4.
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siufﬁci_ént!y diﬂ’crent from opcfating compahie§ (regardless of size) that it was appropri_ate to
treat such dompanies differently.””? Further, operating companies frequently place an item that
permits broker discretionary voting, such as the ratification of ihdependent auditqfs,.on the
ballot, which will help them obt.ain quorum.ISS In 'contrasi, pursuant to N‘.l’SE Rulé 452, for
registgr'ed inycsimem companies, dnl-y the election of directors would qualify as a routine matter
on their ballot for purboses of establishi‘ng quorum.

Because of these dif_fere-nces, the Commission belicve; that it is reasonable for the NYSE
'to distinguish between registered investment companies and other entities in defining ‘the scope '
of the exemption and therefore, believes ‘the proposal is codsistent with the reqdifeme'nts of
- Section 6(b)(5) of the Act, Wh]Ch among olher 1hmgs reqmres that the rules of an exchange be
de51gned to protect mvestors and the public interest and are not designed to permlt unfair

dlscnmmatmn bctween custOmers, issuers, brokers, or dcalcrs

H Implementation Date

The NYSE’s proposal to eliminate broker discretionary-votiné for the election of .
directors w'ould apply to Shareholdef meetings held on or after J‘anuary 1 , 2010, eXcepi to the
extent that dmeeting was origina]ly scheduled to Be held prior to that date but was properly
adjourned to a date on or aﬂe; ;t.isg "Iflle‘ComJﬁis';sion received several comments relating to the

NYSE’s proposed implementation date. One commenter recommended that, if the Commission

approved the proposal, it should initially make the proposal applicable only. to large accelerated

157 See Addendum supra note 21 at 3

158 Sees upr a Section IV.A, Increased Costs for Companies to Achieve Quorum

19" NYSE also stated that i in the event the proposal is not approved by the Commission on or
“before August 31, 2009, NYSE would delay the effective date to a date which is at least
- four months after the approval date, and which does not fall within the ﬁrst six months of

the calendar ycar See Notice, supra note 4.
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filers, so as to not “unfairly burden smaller public companies and to prpvide time to observe the
effect of the pfoposed amendments in ope:ration.”“s.0 However, other commenters recommended
that the proposed rule change be implemented earlier.'s'

"I”he (}ommission believes that the NYSE’s proposed'implgmentation date is reasonable
and consistent with the Act. The Commission believes that it is reasonable for the NYSE to
implement the proposed rule to apply to.all affected issuers at the same time because the NYSE
appears to have provided sufficient time f;)r these issuers to adjust to the proposed rule change.
The C_omrﬁissi()n also believes that it is reasonable for the NYSE to deiay the effective date of
‘the proposed rule to shareholder meetings held on or after January 1, 2010. The Commission
recognizes that_, given the significance of the NYSE’S proposed rule change, Vissuers may need

additional time to prepare their proxy materials and inform investors of the changes resulting

from the NYSE’s proposal. Accordingly, the Commission believes that the NYSE’s proposal to -

apply the proposed rule change to sharcholder meetings held on or after January 1, 2010 is
cons_isteﬁt with the Act.

I Prior Interpretations to Rule 452

The Exchange proposes amending NYSE Rule 452 to codify two previously published

interpretations, which were filed with the Commission pursuant to Section 19(b)(2) of the Act.'®

10 See ABA Fed. Reg. Letter.

11 See AFSCME Letter (recbmﬁlending immediate imp]ementatidn); CII 4 Letter

(recommending immediate implementation); Colorado PERA Letter (requesting that the
-proposal become effective upon final approval); FSBA 2 Letter (recommending that the
proposal be implemented earlier than 2010); Hermes Equity Letter (requesting that the

Commission “allow the amendment to take effect as soon as possible™); OPERS letter
(recommending that the proposal be implemented earlier than 2010); and Sod’ali Letter
(recommending that the proposal be immediately effective).

16z See Securities Exchange Act Release Nos. 30697, supra note 3 (interpreting Rule 452 to

allow members organizations to give a proxy on the initial approval of an investment
-advisory contract if the beneficial holder does not exercise his right to vote, but

42




“[w]e agree that these matters are the types of non-routine matters on whichi investment company

First; the NYSE proposes codifying thaf NYSE Rule 452 would preclude broker discretionary
voting on a matter that materially amends an investrr}ent advisbry contract with an investment
company. Second, the NYSE proposes codifying that a xrnateri‘al.amendment to an investment
advisory contract would include aﬁy proposal to obtain sharéholder approval of an iﬁvestment
company’s investment a-dvisory contract with a new investment adviser, which approval is |
requirgd by the 1 940 Act and the rules thereu.nder.

The 'Commisgioh received two coﬁment letters on NYSE’s codiﬁcaltion'of its prior

interpretations.'®® Both commenters supported this proposal.’® For example, 1CI stated that

shareholders should be required to vote . . . . When investors become shareholders of an

investment company, they already have chosen the adviser in the context of the disclosures in the

investment company’s prospectus and other documents . . . . Given the im;ﬁortémce of the
identity of the adviser and the services it provides to investment company shareholders, we

believe the benefits of shareholders’ voting on material amendment to an advisory contract or an

- advisory contract with a new investment adviser outweigh the costs associated with such a

requirement.”'%®

precluding membérs organizations from giving proxies on material amendments to the
investment advisory contracts without specific client instructions) and 52569, supra note
3 (interpréting Rule 452 to preclude member organizations from giving proxies on-any
proposal to obtain shareholder approval of an investment company’s investment advisory
contract with a new investment adviser, which approval is required by the 1940 Act;
without specific beneficial owners’ voting instructions).

63 . ‘See CFA 2 Letter and ICI 4 Letter.
!64 &‘ ' .
'S SeeICl4 Letter.
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The Commission believes that the NYSE’s codification of previously published

interpretations is consistent with the Act and the rules and regulations thereunder. As the
Commission has previously stated, “[f]ull and effective voting rights of investment company
-shareholders are an important aspect of the investment company structure, "% | The Commission
believes that the NYSE, by codifying iés prior interpretations to Rule 452, is providing greater
transparency and ensuring the consistent application of its interpretations. Further, the proposed
amendments codify existing NYSE interpretations, which were the subject of two prior rule

filings.'®

Accordingly, these changes raise no new regﬁlatory issues, and are consistent with the
Act. |

L Conclusion

The Commission ﬁ_nds, for the reasons set forth above, that the Exchange’s proposal, as
modified by Amendment No. 4, is consistent with the' requirements of the Act. In particular, the |
- Commission ﬁﬁds that the proposed rule change is consistent with the requirements of Section
6(b)(5) of the Act,'®® which provides that the rules of the exchange must be designed to protect
investors an'd the puBlic interest, and are not designed to permit unfair discrimination between
customers, iésuers, brokers, or dealers.

The Commission believés that it is reasonable and consistent with the Act for the NYS_E
to determine that the election of directors should no longer be an item eligible for broker
discretionary voting. As nqted above, the most fundamental way for shareholders to hold

directors accountable for their performance of critical corporate duties is through the director

election process. Given the large proportion of shares that today are held in street name, the

166 See Release No. 30697, supra note 3.

167 See supra note 3.

168 15 U.S.C. 78f(b)(5).
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importance of corporate governance fnatters, and the concern that the broker vote c;,ah distort
election results, the Commission believes it is appropriate for th;a NYSE to eliminate _brokerl
discretionary voting in director elections.'®® In making _this.determi_nation, the Commission
‘believes that the NYSE’s préposal, among other things, furthersl the protecti;an of investors and
the public interest by assuring that voting on matters as critical as the election of directors can no
longer be'determin'cd by brokle'rs without instructions from.th‘e bf:lneﬁcial owner, and thus should
enhaﬁce_ corporate governance and ac‘coﬁhtabiljty to shareholders.
| The Commission,alsb believes that the NYSE’s pro'posed change codifying priér NYSE

interpretations of NYSE Rule 452 is consistent with the -requi'rements'of the Act. These
proposed amendments help to ensure the full apd effective voting rights of inlvest_ment company
shareholders on materiai matters, ;nd further, codify exis-ting'NYS.E interpretations.
V. Conclu§iop . o : | _

IT IS THEREFORE ORDERED, that pursuant to Section 19(b)(2) of the Act,™ the
proposed rule; change, as modified by Amendment No. 4, is hereby approved.

By the Commission. W% 7}-2, %Wﬁg/ )

" Elizabeth M. Murphy
‘Secretary

169 As discussed above, NYSE does not propose to eliminate broker discretionary voting for
registered investment companies under the 1940 Act. -

0 15 U.S.C. 785(b)(2).
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Appendix A

List of comment letters received

Letter from Keith F. Higgins, Chair, Committee on Federal Regulation of Securities, American
Bar Association, dated April 3, 2009 (“ABA Fed. Reg. Letter”); John Endean, President,
American Business Conference, dated January 16, 2007 (“ABC Letter”); John Endean,
President, American Business Conference, dated June 25, 2007 (“ABC 2 Letter™); John Endean,
President, American Business Conference, dated March 31, 2009 (“ABC 3 Letter”); Judith H.
Jones, Vice President and Corporate Secretary, Aetna Inc., dated March 26, 2009 (“Aetna |
Letter™); Charles Jurgonis, Plan Secretary, Amenican Federation of State, County and Municipal
Employees, AFL-CIO, dated March 26, 2009 (“AFSCME Letter”); D. Craig Nordlund, Senior
Vice President, General Counsel and Secretary, Agilent Technologies, Inc., dated March 24,
2009 (“Agilent Letter”); Donna Dabney, Vice-President, Secretary, and Corporate Governance
Counsel, Alcoa, Inc., dated March 24, 2009 (“Alcoa Letter”); David E. Brown, Mark F.
McElreath, Justin R. Howard, and William S. Ortwein, Alston & Bird LLP, dated April 1, 2009
(“Alston Letter”); Kenneth L. Altman, President, The Altman Group, Inc., dated March 27, 2009
(“Altman Letter™); Stephen P. Norman, Secretary, American Express Company, dated March 27,
2009 (“AmEx Letter™); David L. Siddall, Vice President, Deputy General Counsel and Corporate
Secretary, Anadarko Petroleum Corporation, dated March 25, 2009 (“Anadarko Letter”); Charles
G. McClure, Chairman, Chief Executive Officer and President, ArvinMeritor, Inc., dated March
17, 2009 (“ArvinMeritor Letter”); Peter M. Finn, First Vice President, Regulatory Affairs,
Astoria Financial Corporation, dated March 25, 2009 (*“Astoria Financial Letter”); Dean A.
Scarborough, President and Chief Executive Officer, Avery Dennison, dated March 16, 2009
(“Avery Letter”™); Ronald L. Nelson, Chairman and Chief Executive Officer, Avis Budget Group,
Inc., dated March 23, 2009 (“Avis Letter”); Frances B. Jones, Executive Vice President,
Secretary, General Counsel and Chief Corporate Governance Officer, BB&T Corporation, dated
March 26, 2009 (“BB&T Letter™); Doug Pearce, Chief Executive Officer and Chief Investment
Officer, British Columbia Investment Management Corporation, dated March 31, 2009
(“BCIMC Letter”); Matthew X. Rose, Chairman, President and Chief Executive Officer,
Burlington Northern Santa Fe Corporation, dated March 27, 2009 (“BNSF Letter); Robert
Schifellite, President, Investor Communication Solutions, Broadridge Financial Solutions, Inc.,
dated March 27, 2009 (“Broadridge Letter”); W. James McNerney, Jr., Chairman of the Board,
President and Chief Executive Officer, The Boeing Company, dated March 26, 2009 (“Boeing
Letter”); Anne M. Mulcahy, Chair, Corporate Leadership Initiative, Business Roundtable, dated
March 25, 2009 (Business Roundtable Letter”); Clifford DuPree, Vice Prestdent, Corporate
Governance and Corporate Secretary, CA, Inc., dated March 27, 2009 (“CA Letter”); Peter H.
Mixon, General Counsel, CalPERS, dated June 25, 2007 (“CalPERS Letter”); Peter H. Mixon,
General Counsel, CalPERS, dated October 26, 2007 (“CalPERS 2 Letter”); Dennis A. Johnson,
Senior Portfolio Manager, CalPERS Corporate Governance, dated April 29, 2008 (“CalPERS 3
Letter”); Anne Shechan, Director, Corporate Governance, California State Teacher’s Retirement
System, dated March 27, 2009 (“CalSTRS Letter”); Sally J. Curley, Senior Vice President,
Cardinal Health, Inc., dated March 30, 2009 (“Cardinal Letter); Doug Pearce, Chairman,
Canadian Coalition for Good Governance, dated January 19, 2009 (“CCGG Letter™); Stephen
Griggs, Executive Director, Canadian Coalition for Good Governance, dated March 27, 2009
(“CCGG 2 Letter”); Dale A. Rocheleau, Senior Vice President, General Counsel and Corporate
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Secretary, Central Vermont Public Service Corporation, dated March 27, 2009 (“Central
Vermont Letter”); Kathryn V. Marinelto, Chairman and Chief Executive Officer; Ceridian
Corporation, dated March 25, 2009 (“Ceridian Letter”); Kurt N. Schacht, Executive Director,
CFA Institute Centre for Financial Market Integrity, dated March 31, 2008 (“CFA Letter™); Kurt
N. Schacht, Managing Director, and James C. Allen, Director, CFA Institute Centre for Financial
Market Integrity, dated March 27, 2009 (“CFA 2 Letter”); David Chavern, Senior Vice President
and Chief Legal Officer, Chamber of Commerce of the United States of America, dated
November 13, 2006 (“Chamber of Commerce Letter™); David T. Hirshmann, President and Chief
Executive Officer, Center for Capital Markets Competitiveness, United States Chamber of
Commerce, dated March 27, 2009 (“*Chamber of Commerce 2 Letter”); Lydia I. Beebe,
Corporate Secretary and Chief Governance Officer, Chevron, dated March 27, 2009 (“Chevron
Letter”); H. Edward Hanway, Chairman and Chief Executive Officer, Cigna Corporation, dated
March 26, 2009 (“Cigna Letter”); Ann Yerger, Executive Director, Council of Institutional
Investors, dated June 5, 2007 (“CI1 Letter™); Amy Borrus, Deputy Director, Council of
Institutional Investors, dated November 5, 2007 (“CII 2 Letter”); Ann Yerger, Executive
Director, Council of Institutional Investors, dated April 17, 2008 (“CII 3 Letter™); Jonathan D.
Urick, Research Analyst, Council of Institutional Investors, dated March 19, 2009 (“CI1 4
Letter”); Steven J. Johnston, Chief Financial Officer, Secretary and Treasurer, Cincinnati
Financial Corporation, dated March 25, 2009 (*“Cincinnati Financial Letter”); Barry M. Olliff,
Chief Investment Officer, City of London Investment Company Limited, dated March 27, 2009
(*City of London Letter”) (also requesting that the proposal not exempt closed-end funds
registered under the Investment Company Act of 1940); Gregory W. Smith, General Counsel,
Colorado Public Employees’ Retirement Association, dated March 26, 2009 (“Colorado PERA
Letter”); Paul Conn, President, Global Capital Markets, Computershare Limited, and David
Drake, President, Georgeson Inc., dated March 27, 2009 (“Computershare Letter”); Daniel J.
Meaney, Corporate Secretary, Connecticut Water Company, dated March 25, 2009
(“Connecticut Water Letter™); J.J. Mulva, Chairman and Chief Executive Officer,
ConocoPhillips, dated March 26, 2009 (“ConocoPhillips Letter”); Steven G. Nelson, President
and Chairman of the Board, Continental Stock Transfer and Trust Company, dated March 24,
2009 (“Continental Letter™); James B. Flaws, Vice Chairman and Chief Financial Officer,
Corning Incorporated, dated March 24, 2009 (“Coming Letter”); James McRitchie, Publisher,
Corporate Governance, dated March 13, 2009 (“Corporate Governance Letter”); Marc Cox,
dated April 26, 2009 (“Cox Letter”); Barbara Trivedi, Shareholder Services Manager, Crescent
Banking Company, dated March 25, 2009 (“Crescent Letter”); Ellen M. Fitzsimmons, Senior
Vice President — Law and Public Affairs and General Counsel, CSX Corporation, dated March
18, 2009 (“CSX Letter”); William B. Patterson, Executive Director, CtW Investment Group,
dated June 6, 2007 (“CtW Letter”); William B. Patterson, Executive Director, CtW Investment
Group, dated April 17, 2008 (“CtW 2 Letter”); Tim Solso, Chairman and Chief Executive
Officer, Cummins Inc., dated March 25, 2009 (“Cummins Letter”); David M. Dobkin, dated
March 27, 2009 (“Dobkin Letter™); Patrick B. Carey, Associate General Counsel & Assistant
Corporate Secretary, DTE Energy, dated March 27, 2009 (“DTE Letter”); Alexander M. Cutler,
Chairman and Chief Executive Officer, Eaton Corporation, dated March 13, 2009 (“Eaton
Letter); Bronwen L Mantlo, Assoctate General Counsel and Assistant Secretary, dated March
26, 2009 (“Eli Lilly Letter”); Holly Roseberry, President, EV Innovations, Inc., dated March 25,
2009 (“EV Letter”); David S. Rosenthal, Vice President, Investor Relations and Secretary,
Exxon Mobil Corporation, dated March 27, 2009 (“Exxon Mobil Letter”); Christine P. Richards,




Executive Vice President, General Counsel and Secretary, FedEx Corporation, dated March 26,
2009 (“FedEx Letter”); Kevin Kopaunik, President, Fidelity Transfer Company, dated March 24,
2009 (“Fidelity Letter”); Salli Marinov, President and Chief Executive Officer, First American
Stock Transfer, Inc., dated March 24, 2009 (“First American Letter”); Dorothy B. Wright, Vice
President and Corporate Secretary, First Financial Holdings, Inc., dated March 24, 2009 (“First
Financial Letter™); Alissa E. Ballot, Vice President and Corporate Secretary, FPL Group, Inc.,
dated March 23, 2009 (“FPL Letter™); Michael McCauley, Director, Office of Corporate
Governance, State Board of Admimistration of Florida, dated June 13, 2007 (“FSBA Letter”™);
Ashbel C. Williams, Executive Director and Chief Executive Officer, State Board of
Administration of Florida, dated March 27, 2009 (“FSBA 2 Letter”); Jon D. Botsford, Senior
Vice President, General Counsel and Secretary, Furniture Brands International, dated March 23,
2009 (“Furniture Brands Letter”); Michael R. McAlevey, Vice President and Chief Corporate,
Securities and Finance Counsel, General Electric Company, dated April 13, 2009 (“GE Letter™);
Roderick A. Palmore, Executive Vice President, General Counsel and Chief Compliance and
Risk Management Officer, General Mills, dated March 17, 2009 (“General Mills Letter”); Robert
McCormick, Chief Policy Officer, Glass Lewis & Co., dated March 13, 2009 (“Glass Lewis
Letter”); G. Richard Wagoner, Jr., Chairman and Chief Executive Officer, General Motors
Corporation, dated March 27, 2009 (“GM Letter”); Brian Connolly, Director of Sales,
GovernanceMetrics International (“GovernanceMetrics Letter”); Neila B. Radin, Chair,
Securities Law Committee, The Society of Corporate Secretaries and Governance Professionals,
dated March 20, 2009 (“Governance Professionals Letter”); Steven Gratzer, dated April 27, 2009
(“Gratzer Letter”); William A. Little III, President, Gulf Registrar and Transfer Corporation,
dated March 24, 2009 (**Gulf Letter”); Carl T. Hagberg, Chairman and CEO, Car]l T. Hagberg
and Associates, dated March 27, 2009 (“Hagberg Letter”); Dinesh C. Paliwal, Chairman and
Chief Executive Officer, Harman International, dated March 26, 2009 (“Harman Letter”); Steven
R. Mackey, Executive Vice President, Secretary and General Counsel, Helmerich & Payne, Inc.,
dated March 24, 2009 (“Helmerich Letter”); Bess Joffe, Associate Director, Hermes Equity
Ownership Services Limited, dated March 20, 2009 (“Hermes Equity Letter”); Thomas F.
Larkins, Vice President, Corporate Secretary and General Counsel, Honeywell, dated March 27,
2009 (“Honeywell Letter”); Paul Schott Stevens, President, Investment Company Institute, dated
November 20, 2006 (“ICI Letter”); Paul Schott Stevens, President, Investment Company
Institute, dated December 18, 2006 (“ICI 2 Letter”); Paul Schott Stevens, President, Investment
Company Institute, dated February 20, 2007 (“ICI 3 Letter™); Karric McMillian, General
Counsel, Investment Company Institute, dated March 27, 2009 (“ICI 4 Letter”) (supporting the
proposal, as amended to exempt investment companies); Robert G. Pearson, President and Chief
Executive Officer, Illinois Stock Transfer Company, dated March 24, 2009 (“Illinois Stock
Letter”); Maura Abelin Smith, Senior Vice President, General Counsel and Corporate Secretary,
International Paper Company, dated March 24, 2009 (“International Paper Letter”); Cary Klafter,
Vice President, Legal and Corporate Affairs, Intel Corporation, dated March 26, 2009 (“Intel
Letter™); Gilbert J. Pomar, I1I, President and Chief Executive Officer, and Valerie A. Kendall,
EVP and Chief Financial Officer, Jacksonville Bancorp Inc., dated March 26, 2009
(“Jacksonville Letter”); Stephen A. Roell, Chairman and Chief Executive Officer, Johnson
Controls, Inc., dated March 25, 2009 (“Johnson Letter”); Anthony J. Horan, Corporate Secretary,
J.P.Morgan Chase & Co., dated March 27, 2009 {“J.P. Morgan Letter”); Sarah Wilson, Chief
Executive, Manifest, dated March 27, 2009 (“Manifest Letter”); McKesson Corporation, dated
March 27, 2009 (“McKesson Letter”); Thomas M. Monaty, General Counsel, Secretary and
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SVP, Medco Health Solutions, Inc., dated March 26, 2009 (“Medco Letter”); Kenneth G.
Frassetto, Director — Treasury Management and Shareholder Services, MGE Energy, Inc., dated
March 26, 2009 (“MGE Letter”); Michael C. Miller, Executive Vice President, General Counsel
and Secretary, Monster Worldwide, Inc., dated March 24, 2009 (“Monster Letter”); Larry S.
Dohrs, Vice President, Newground Social Investment, dated March 27, 2009 (“Newground
Letter”); Jeffrey D. Morgan, CAE, President & CEO, National Investor Relations Institute, dated
March 16,2009 (“NIRI Letter’”); C.W. Moorman, Chairman, President and Chief Executive
Officer, Norfolk Southern Corporation, dated March 23, 2009 (“NS Letter”); Daniel R. DiMicco,
Chairman, President and Chief Executive Officer, Nucor Corporation, dated March 25, 2009
(“Nucor Letter”); Jeffrey W. Rubin, Chair, Business Law Section, Committee on Securities
Regulation, New York State Bar Association, dated March 27, 2009 (“NYSBA Sec. Reg.
Letter”); Elisa D. Garcia, Executive Vice President and General Counsel, Office Depot, Inc.,
dated March 24, 2009 (“Office Depot Letter”); Chris DeRose, Chief Executive Officer, Ohio
Public Employees Retirement System, dated March 24, 2009 (“OPERS Letter”); Toni Zaks,
President, OTC Corporate Transfer Service, dated March 24, 2009 (“OTC Letter”); Loren K.
Hanson, Assistant Secretary, Otter Tail Corporation, dated March 24, 2009 (“Otter Tail Letter”);
E. J. Wunsch, Assistant Secretary and Associate General Counsel, The Procter & Gamble
Company, dated March 27, 2009 (“P&G Letter”™); Alexander C. Schoch, Executive Vice
President, Chief Legal Officer and Secretary, Peabody Energy, dated March 17, 2009 (“Peabody
Letter™); Matthew Lepore, Vice President, Chief President-Corporate Governance, Pfizer, dated
March 27, 2009 (“Pfizer Letter”); Laura J. Cataldo, President and Chief Executive Officer,
Platinum Stock Transfer, dated March 24, 2009 (“Platinum Letter”); James T. Breediove, Senior
- Vice President, General Counsel and Secretary, Praxair, dated March 27, 2009 (“Praxair
Letter”); Daniel Rothstein, Executive Vice President, Provident Bank, dated March 27, 2009
(“Provident Letter”); John F. Kuntz, General Counsel and Corporate Secretary, Provident
Financial Services, Inc. (“Provident Financial Letter”); Larry W. Sonsini, Chairman, Proxy
Working Group, dated March 25,2009 (“PWG Letter”); William J. O’Shaughnessy, Jr.,
Assistant General Counsel and Corporate Secretary, Quest Diagnostics Incorporated, dated
March 25, 2009 (“Quest Letter”); Frank Curtiss, Head of Corporate Governance, Railways
- Pension Trustee Company Limited, dated April 15, 2009 (“Railpen Letter”); Marilyn Wasser,
Executive Vice President and General Counsel, Realogy Corporation, dated April 2, 2009
(“Realogy Letter”); Ralph V. Whitworth, Principal, Relational Investors LLC, dated March 12,
2009 (“Relational Investors Letter”); Jason Freeman, President, Routh Stock Transfer, Inc., dated
March 24, 2009 (“Routh Letter”); Karen Gross, Vice President and Secretary, Royal Gold, Inc.,
dated March 23, 2009 (“Royal Gold Letter”); Robert D. Fatovic, Executive Vice President, Chief
Legal Officer and Corporate Secretary, Ryder, dated March 26, 2009 (“Ryder Letter”); Sullivan
& Cromwell LLP, dated March 27, 2009 (“S&C Letter”); Niels Holch, Executive Director,
Sharcholder Communications Coalition, dated March 27, 2009 (“SCC Letter”); Niels Holch,
Executive Director, Sharcholder Communications Coalition, dated April 24, 2009 (“SCC 2
Letter”); R. Scott McMillen, Vice President and Associate General Counsel, The Charles
Schwab Corporation, dated March 27, 2009 (“Schwab Letter”); George Johnson, Vice President,
Securities Transfer Corporation, dated March 24, 2009 (“Securities Transfer Letter”); Thomas F.
_ Price, Managing Director, Securities Industry and Financial Markets Association (“SIFMA
Letter”) (noting that some of the assertions made by other commenters were “inaccurate and
promote confusion,” and presenting its own observations on those issues); John C. Wilcox, -
Chairman, Sod'ali, dated March 27, 2009 (“Sod'ali Letter”); Charles V. Rossi, President, The
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Securities Transfer Association, Inc., dated March 27, 2009 (“STA Letter”); Mary Cleo
Fernandez, Transfer Agent, Standard Registrar Transfer Agency, Inc., dated March 24, 2009
(“Standard Letter”); Robert M. Stanton, dated March 25, 2009 (“Stanton Letter”); Jonathan
Miller, President, StockTrans, Inc., dated March 24, 2009 (“StockTrans Letter”); Paul Abel, |
General Counsel and Secretary, Suburban Propane Partners, L.P., dated November 16, 2006
(“Suburban Letter”) (resubmitted on March 3, 2009); Douglas Ian Shaw, Senior Vice President
and Corporate Secretary, Suffolk County National Bank, Suffolk Bancorp, dated March 13, 2009
(“Suffolk Letter”); Holly Roseberry, Director, Superlattice Power, Inc., dated March 25, 2009
(“Superlattice Letter”); Steven B. Boehm and Cynthia M. Krus, Sutherland Asbill and Brennan
LLP, dated March 31, 2009 (“Sutherland Letter”); Cheryl C. Carter, Corporate Secretary,
Synalloy Corporation, dated March 25, 2009 (“Synalloy Letter”); Lewis B. Campbell, Chairman
and Chief Executive Officer, Textron Inc., dated March 30, 2009 (“Textron Letter”); Cynthia H. -
Haynes, Vice President, Assistant Secretary and Assistant General Counsel, Texas Instruments
Incorporated, dated March 26, 2009 (“T1 Letter”); Hye-Won Choi, Senior Vice President and
Head of Corporate Governance, TIAA-CREF, dated March 27, 2009 (“TIAA-CREF Letter”);
Jonas Kron, Senior Social Research Analyst, Trillium Asset Management, dated March 17, 2009
(“Trillium Letter™); Scott Renwick, Senior Vice President and General Counsel, Unitrin, dated
March 27, 2009 (“Unitrin Letter™); Donald A. French, Treasurer, UQM Technologies, Inc., dated
March 26, 2009 (“UQM Letter”); Gregory A. Robbins, Senior Vice President and General
Counsel, Veeco Instruments Inc., dated March 26, 2009 (“Veeco Letter™); Marianne Drost,
Senior Vice President, Deputy General Counsel and Corporate Secretary, Verizon
Communications Inc., dated March 27, 2009 (“Verizon Letter”); David A. Katz, Wachtell,
Lipton, Rosen & Katz, dated March 26, 2009 (“Wachtell Letter”); Shelly L. Angus, Senior Vice
President, Investor Relations, Washington Banking Company; dated March 23, 2009
(“Washington Banking Letter”); Robert J. LaForest, Vice President and Associate General

" Counsel, Whirlpool Corporation, dated March 26, 2009 (“Whirlpool Letter”); Michael C.

Connelly, Vice President and General Counsel, Xcel Energy, dated March 27, 2009 (“Xcel
Letter”); Anne M. Mulcahy, Chairman and Chief Executive Officer, Xerox Corporation, dated
March 25, 2009 (“Xerox Letter”); and William D. Zollars, Chairman of the Board, President and
Chief Executive Officer, and YRC Worldwide Inc., dated March 25, 2009 (“YRC Letter™).
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1 CFR PART 240

L SECUR]TIES AND EXCHANGE COMMISSION

[

. [RELEASE NO. 34-60218; File No S7—12 09]
' RIN 3235 AK31

. .SHAREHOLDER APPROVAL OF EXECUTIVE COMPENSATION OF TARP
- RECIPIENTS )

\

AGENCY Sccurmcs and Exchange Commission.

,ACTION Proposed rule

- SUMMARY We are proposmg amendments to the proxy rules under the Secuntles Exchange
7

Act of 1934 to set forth certain requirements for U S registrants subject to Section 11 1(e) of the

Emergency Economic Stablhzatlon Act of 2008. Sectlon 111{e) of the Emergency Economrc

' Stablllzatlon Act of 2008 requires companies that have recewed ﬁnanmal assistance under the
Troubled Asset Rehef Program (“TARP”) to permit a separate shareholder advisory vote to

approve the compensatlon of executives, as drsclosed pursuant to the compcnsatlon disclosure

rules of 'the"Co'mmi‘ssion, during the period in which any obligation arising from financial

: assis;ahce provided under the TARP remains otitstanding. The proposed amendments are -

intended to help implement this requil:emént by specifying and clarifying it in the context of the

.federal proxy rules. ’

DATES: Comments should be received on or before [insert date 60 days after publication in the
Federal Register]. '

ADDRESSES: Cominents may be submitted by any of the following methods:

Electronic Coraments:
o Use the Commission’s Internet comment form

(http://w\?vw.sec.gov/rules/proposcd.shtml); '

3449
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e Send an e-mail to rule-comments(@sec.gov. Please include File Number §7-12-09 on the

subject line; or

+ Use the Federal Rulemaking Portal (hitp://www.regulations.gov). Follow the instructions

for submitting comments.

Paper Comments:
* Send paper comments in triplicate to Elizabeth M. Murﬁhy, Secretary, Securities and
Exchange Commission, 100 F Street, NE, Washington, DC 2054§-1090.
All submissioris should refer to File Number S7-12-09. This file number should be included on
the subject line if e-mail is used. To help us process and review your comments more efficiently,

please use only one method: The Commission will post all comments on the Commission’s '

Internet Web site (http://www.sec.gov/rules/proposed.shtml). Comments are al'sp available for
" public inspcction and cdpying‘ in the Commission’s Public Reference Roorﬁ, 100 F Street, Nﬁ,
Washington, DC 20549, on official business days between the hours of 10:00 am and 3:00 pm.
All comments received will be posted without change; we do not edit personal identifying
information from submissions. You should submit only information that you wish to make
available publicly. |
FOR FURTHER INFORMATION CONTACT: John Harrington, Attorney-Adviser, or N.
Sean Harrison, Special Counsél, Division of Corporation Financ;é, at (202) 551-3430, or Division
of Corporat_ion _Finanée,‘ at (202) 551-3430, U S. Securitieé and Exchange Cbmmission, 100 F
Stree_t, NE, Washington, DC 20549-3628. | | |
SUPPLEMENTARY INF ORMATION: We are proposing a new Rule 14a-20 and

. amendments to Schedule 14A" under the Securities Exchange Actof 1934 (“Exchange Act”).?

' 17 CER 240.14a-101.




I.  BACKGROUND

' The American Recovery and Reinvestment Act of 2009 (“ARRA”) was enacted on -
February 1?, 2009.% S'ectilon 7001 of the ARRA amended the exe.cutive compen‘sation and
corporate governance provisions of Section 111 of the Emergency Economic Spabilizatibn Act of
2008 (“EESA™).* S'ection 111(e) of the EESA,’ as amended, requires any éhtity that has received
or will receive financial assistance under the Troubled Asset Reiiet: Program (“TARP") to- |
“permit a separate shareholder vote to approve the compensation of executives, as disclosed
i)ursuant to the compensation disclosure rules of the Commisﬁion (which disclosure shall include

the compensation discussion and analysis, the compensation tables, and any related material).”

Companies _that have received financial assistance under the TARP are required to provide this

15U.8.C. 78a et seq.

. *Pub. L. No. 111-5, Title I, 110 Stat. (2009).
*12U.8.C. 5221.

3 Section 111(e) of the EESA, as amended, states—

(1) ANNUAL SHAREHOLDER APPROVAL OF EXECUTIVE COMPENSATION - Any proxy or
consent or authorization for an annual or other meeting of the shareholders of any TARP recipient during
the period in which any obligation arising from financial assistance provided under the TARP remains
outstanding shall permit a separate shareholder vote to approve the compensation of executives, as
disclosed purswant to the compensation disclosure rules of the Commission {which disclosure shall include
the compensation discussion and analysis, the compensation tables, and any related material).

(2) NONBINDING VOTE - A sharcholder vote described in paragraph (1) shalt not be binding on the
board of directors of a TARP recipient,.and may not be construed as overruling a decision by such board,
nor to create or imply any additional fiduciary duty by such board, nor shall such vote be construed to
restrict or limit the ability of shareholders to make proposals for inclusion in proxy materials related to
exccutive compensation. ‘

(3) DEADLINE FOR RULEMAKING - Not later than 1 year after the date of enactment of the American |
Recovery and Reinvestment Act of 2009, the Commission shall issue any final rules and regulations
required by this subsection. '

® We do not believe this provision changes the Commission’s rules for a smaller reporting tompany that is a TARP
recipient under the EESA with respect to the compensation discussion and analysis (“CD&A”} disclosure. Qur
compensation disclosure rules, as set forth in Item 402 of Regulation $-K [17 CFR 229.402], permit smaller
reporting companies to provide scaled disclosure that does not include CD&A.
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' sepalrate-shareholder vote during the period in which any obligation arising from financial
assistance pro_vi-ded under the TARP remains outzst_;;';trldirlg_.7 The shareholder vote required by
Sectfon 111(e) of the EESA is not binding on the board of directors of a TARP recipient, and

| such vote will not be construed as overruling a board decisioﬁ or as creating or implying any
additional fiduciary duty by the boérd.“ ‘The vote also will not be construed t§ restrict or limit the
ability of shareholders to make proposals for inclusion in proxy 'ma;teﬁals related to executive
cornpensatlon
I. DISCUSSION OF THE PROPOSED AMENDMENTS

We are proposing new Rule 14a-20 under the Exchange Act to help implement the
requirement under Section 111(e)(1) of the EESA that “TARP recipients” under Section
111(2)(3) of the EESA" 'provide a separate shareholder vote to approve the compensation of the'

company’s executives." Under proposéd Rule 14a-20, registrants that are TARP recipients

would be required to provide this separate shareholder vote in proxies solicited during the period

.7 Section 111 of the EESA defines this period to not include any period during which the Federal Government “only
holds warrants to purchase common stock of the TARP recipient.” See 12 U.S.C. 5221{a)(5).

* Section 111(e)(2) of the EESA [12 U.S.C. 5221(e)2)].

? Rule 14a-8 under the Exchange Act will continue to apply to shareholder proposals that relate to executive
compensation. Rule 14a-8 provides shareholders-with an opportunity to place a proposal in a company’s proxy
materials for a vote at an annual or special meeting of shareholders. Under this rule, a company generally is
required to include the proposal unless the shareholder has not complied with the rule’s procedural requirements or
the proposal falls within one of the rule’s 13 substantive bases for exclusion. To date, the staff of the Division of
Corporation Finance has considered two requests in which TARP recipients requested the staff’s concurrence that,
given the shareholder advisory vote provision in Section 1 11(¢) of the EESA, the companies could rely on Rule 14a-
8(i)(9) [17 CFR 240.14a-8(i)(9)] or Rule 14a-8(i)(10) {17 CFR 240.14a-8(i}(10)] to exclude from their proxy
materials shareholder proposals that requested policies of holding annual shareholder advisory votes on executive
compensation. The staff of the Division of Corporation Finance declined to concur with either request. See Bank of
America Corp. (Mar. 11, 2009); CoBiz Financial Inc. (Mar. 25, 2009) (available at

http:/fwww.sec. gov/dmsnons/corpﬁnfcfmoachon/2009_l4a -8.shtml).

1 Section 111(a)(3) of the EESA defines TARP recipient as “any entity that has received or will receive financial
assistance under the financial assistance provided under the TARP.” See 12 U.S.C. 5221(a)(3).

' Section 111(e)(3) of the EESA requires the Commission to issue any final rules required by Sectlon 111(e) within
" one year after the enactment of the ARRA. See12 U.S.C. 5221(e)(3).




in which anSr obligation arisiné from ﬁ.nancial_assistance provided under the TARP remains
outstanding. - Proposed Rule 14a-20 would cladﬂ iha-t the separate shareholder vote required by
Section 11 l(e)(lj of the EESA would only be required on a proxy solicited for an annual (or
special meeting in lieu of the annual) meeting of security ﬁolders for which.proxies will bé
solicited for the election of directors.”? We afe proposiﬁg an instruction to new Rule 14a-20 to
clarify that smaller reporting companies would not be required to p'rovidg: a compe;nsation
discussion and analysi§ in order to comply with the-'requirerhe:nts of Rule 14a-20.

We are alSo proposing an amendment 1o Item 20 of Schedule 14A ti_]ét would be
:ipplic:«iblc to registrants that are TARP ret;ipients and are lrequired to provide a separate
sﬁareholder vote on executive compensation pursuant to Section 111(e)(1) of the EESA and
proposed Rule 14a-20. Pursuant to this amendment, such registrants would be required to
disclose in the proxy statement that they are providing a separate sharcholder vote on executive
compensation pursuanf to the requirements of the EESA, and to briefly explain the general effect

of the vote, such as whether the vote is non-binding." Under our current disclosure rules, a

2 The Commission agrees with the view previously expressed by the Division of Corporation Finance that a
separate shareholder vote on executive compensation is required only with respect to an annual meeting of - .
‘shareholders for which proxies will be solicited for the election of directors of a special meeting in lieu of such
annual meeting. See Compliance and Disclosure Interpretations; American Recovery and Reinvestment Act of 2009
{(Updated February 26, 2009), Question 1, available at
htp://www.sec.gov/divisions/corpfin/guidance/arrainterp.htm. Although Section 111(e)(1) of the EESA refers to-an
annual “or other meeting of the sharcholders,” the subsection is titled “Annual Sharcholder Approval of Executive
Compensation.”® Proposed Rule 14a-20 is intended to result in TARP recipients conducting the required advisory
vote annually-in connection with the election of directors, in which case our rules call for disclosure of executive
compensation. ’

12 See note 6 above.

- " We are not proposing to require registrants to use any specific language or form of resolution. However, as stated
in Section 111(e)(1) of the EESA,the vote must be to approve “the compensation of executives, as disclosed
pursuant to the compensation disclosure rules of the Commission (which disclosure shall include the compensation
discussion and analysis, the compensation tables, and any related material).” We believe that a vote to approve a
proposal on a different subject matter, such as a vote to approve only compensation policies and procedures, would
not satisfy the.requirements of Section 111{e)(1) of the EESA ‘or proposed Rule 14a-20.




._ .companly 1S fcquir'ed to report the results of the vote in its periodic' report for the period in which
the vote is taken.” This includes 'tJhe results of th_e ifpte rcqlvxi_rcd' under the EESA and proposed
' Rul.e 14a-20. We are proposing in a separate release also c.onsidered by the Commission today
to accel';rate the filing schedule fof reporting results of shareholder votes gehefaliy Ey moving
the requirement from Forms 10-Q and 10-K to Form 8-K.* If that’;'Jroposal is adopted, it would
Iapply to reporting results of the vote required l?y Rule 14a:20.”‘ |
It is our intent that the proposed Rule ]4a-20 and the proposed amendments to Schedule
14 A afford regist-r-ants that are T ARP recipients adequate flexibility to meet their obligations
under Section 111(e) of therEESA. At‘ the séme time, we believe that the proposed amendments,
by helping to implement the requirements of Section Il l(é) of the EESA in our proxy rules,
would provide clarity for registrants that_ are TARP recipiénts regarding how they must comply
: . W1th their obligations und;:r Section 111(e) of the EESA. We also believe that a diécu_ssion of
the reason Ewhy the registrant is prov‘idihg a séparate shareholc!er vote on ﬂxe compensation of
“executives and an explanation of the effect of that vote would pr.ovide investors with information
~ that wo'ul'dhclp therﬁ to make informed vbt:ing decisions.
Rule 14a-6 under ﬁ1e Exc_hang'e Act genérally reqt;ires registrants to file proxy statements

in’preliminary form at least ten calendar days before definitive proxy materials are first sent to

%

leerse a shareholder proposal that asks the company to adopt a policy providing for periodic, non-binding
shareholder votes on executive compensation in the future would not satisfy the requirement of Section 111(e) of the
EESA or proposed Rule 14a-20. Section 111(e) requires a vote to approve the compeénsation of exccutives. A vote
to request.a'voting pohcy that would apply at future meetings would not satisfy the EESA or proposed Rule 14a-20.

is See Item 4 of Part [I of | Exchange Act Form 10-Q {17 CFR 249.308a] and ltem 4 of Part I of Exchange Act Form
10-K [17 CFR 249.310].

' 17 CFR 249.308.
7 In the Proxy Disclosure and Solicitation Enhancements Release, the Commission is proposing amendments that

7 - ~would require reporting companies to disclose on Form 8-K the results of a shareholder voie, and to. file that
information within four business days after the end of the meeting at which the vote was held.




. - shareholders, unless the items included fo'rlg shareholder ;/o¥e in the,proxy‘statcment are limited
to sp:eciﬁed'matters.Is During the time before final proxy materials are filed, our staff has the
opportuni@ to comment on the disclosures and regis‘t%ants- are able to incorporate the staff’s
comments in their final pr(_)xy.materials. The matte‘rs~ that dc: not require filing of preliminary
materials. iﬁcludévaric)u‘s items that regularly arise at annual meetings, such as the election of
directm.'s,"ratiﬁcation of the selec_tion of auditors, apprm.fal 01.- i‘a_fiﬁcation of certain emplt;yee
Seneﬁts plans, and shareholder proposals under Rulc_:. 1.4a-8. |

Ab’senf gnhamer{dxnent to Rule 14a-6, a prox.y ;tatement that includes the vote on -
executive compensatioh required by Section 11 I(E:) of EESA and proposed Rﬁlé 14a—26 must-be

‘l--‘ﬁled. iﬂ preliminary form. We zire-not proposing to amend Rule 142-6 éi this time to add tilC_ vote

i required for :TARP recipients to the list of items that do not trigger a preliminary ﬁliné. In light

- . o_f the early stage of the deve}opmcnt of -disclosu_rés under these requirements and the special

poli;y considé;fatit;ns rélaiihg to this sﬁareholder vote for TARP recipiénfs, we believe itis

approi)ﬁa;te to prbyide our staff the opportunity to comment on the diséidSure before ﬁnal proxy |
materials are filed. However, as iridicated below, we are requesting comment on this issué‘

Request {01" Coimment

¢

Wé ;.e-quest and encourage any ihtefcsted pérson to submit comments regarding the
proposed ar‘ﬁénd‘m_ehts described abové. In particular, we solicit comment on the fo'llowing.
questions: |

. Shoul&_wc incl‘tic_le more speciﬁc reqﬁirements :regardihg ;hp man'n:er in,which registrants
that a;-é TARP 'r.écipients should prgseh_t the _s..}'1_aréholder vote on eie(;ut_ive compené,atjori;?

For eXamplé, should we designate the spécific language to be used and/or requiré TARP

. ' 17 CFR 240.142-6(a).




reci.pients to frame the shareholder vote to approx?e executive compensation in the form
of a resolution?

_ Should we require registrants that are TARP recipients to disciéﬁe the reasons why they
are providing for a separate sh.areimlder vote on executive compensation and an
explanation;'of the effect of that vote, as proposéd?

Should we reqt-iire any additional disclosures about TARP recipients or the requirements
of Section 111(e) of the EESA to be included with the vote to approve executive
compensation? If go, what disclosures should we consider?

Should we require any additional disclosures to be included with a TARP recipient’s
compensation discussion and analysis or other disclosures provi;:led under Itern 402 of
Regulation S-K-?

_ Should we clarify by instruction, as proposed, that smaller reporting companies that are
TARP recipients are not required to inclﬁde a compensation discussion and analysis in
their proxy statements in o;dér to comply with our proposed amendments?

Should language be added t;) proposed Rule 14a-20 to indicate exﬁlicitly that, as required
by Seétion 111{e) of the EESA, the separate shareholder vote on the compensation of
executives would be a non-binding advisory Avote, or is the statutory reference suﬁicieht

| for this purpose?‘
Should we a.lménd Rule 14a-6(a) under the Exchange Act so that rcgistr_ants that are
TARP recipients are not required to file a preliminary proxy statement as .a consequence

of providing a separate shareholder vote on executive compensation?

L}




'1117 PAPERWORK REDUCTION ACT

A. - ﬁackgrouna

The proposed amendments cqntain “collection of information” re(‘]uirer'nents within the
meaning of thc;, Paperwork Reduction Ac; of 1995 (“PRA"’).” We are submitting the proposed
amendmen'tsvt.o the Office of Management and BudgeF (“OMB”’) for review in accordance witﬁ
the PRA*® The title for the col{ection of information is: ’
| “Schedule 14A” (OMB Control No. 3235-0055).

Scﬂe_dule T4A was adoptéd under the Exchange Act and sets forth the disclosure
requirements fo_r proxy statements filed by U.S. issuers to help sharehdlders make informed
voting decisions. The hours and costs associated with preparing, filing and sending the form
constitute reporting and cost burdens imposed by each collection of information. An agen.cy
may not conduct or sponsor, and a person is nét'required to respond to, a collection of
information unless it'displays a éurrent]y valid OMB control number.‘ Compliance with the
proposed amendments b):r affected U.S. issuers would be mandator);. Responses to the
_ infoﬁnation collections would not be kept coﬁﬁdential and there would be no mandatory
_retention period for the infonngtion disclosed. |

As discussed in more detail above, we are prdposing a new Rule 14a-20 under the .
Exchang_e,Act and an amendment to Item 20 of Schedule 14A.7 Rule 14a-20 would help
| ix_nplenient the requirem_ént under S'ectii)'n 11 l(e)tl-) of the EESA to pro_vide a separa:[c )
shareholder vo‘te to a;.:jprove _the compensation of executives. Pursuant to the proposéd

. amendment to Item 20 of Schedule 14A, registrants required to provide a separate shareholder

19 44 U.S.C. 3501 et seq.

® 44 U.8.C. 3507(d) and 5 CFR 1320.11,




vote pursuant to néw Rule 14a-20 would be required to disclose the EESA requirement to
provide such a vote and the general éffect of the vote.

B. Burden and Cost Estimates Related to the Proposed A{nendments

We believe that the proposed Rule 14a-20 and amendments to Schedule 14A will result
in only a modest increase .in the bu}den and cost of preparing and filing a Schedule 14A because
they will not cause TARP recipients to collect or disclose any signi’ﬁcant additional information.
Séction 111(e) of the EESA already inc'reased the burdens and costs for régistrants tﬂat are

TARP recipients by requiring a separate shareholdér vote on executive compensaﬁon and already

applied during the 2009 proxy season. Qur proposed amendments address the EESA

requirernentl in the context of the federal proxy ru]es, thereby creating only an incremental
increase in the burdens and costs for such rég}skgnts. We believe the proposed amendments will
remove uncertainty while still providing regisﬁants that are TARP recipients adequate ﬂex{i)ility
to comply with Section 11 l(e) of the EESA.

For purposes of this analysis, we estimate the burden of disclosing the general effect of

the vote and otherwise ensuring conformity with the federal proxy rules when complying with

- Section 111(e)(1) of the EESA will increase by one hour per registrant that is a TARP recipient.

. We estimate there are approximately 275 registrants that are TARP recipients with outstanding

pbligations that would be subject to our proposéd amendments.? Therefore, the total annual
PRA burden attributable to the proposed rules is 275 hours. For proxy statements, consistent
with our customary-assumptions, we estimate that 75% of the burden of preparation is carried by

the company internally and that 25% of the burden is carried by outside professionals retained by

H Qur staff made this estimate from publicly-available information about TARP recipients. The estimate is based
on the number of TARP recipients that are sub_;ect to our proxy rules and that have not repaid their TARP
obligations.
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‘ . Athe.company to review corporate disclosure at an aver:'age cost of $400 per hour.? The portion of
the burden carried by outside préfeséionals is reflected as a cost, while the portion of the burden
cgrried by the company internally is reﬂectéd in hours. Based on the foregoing, we calculated
the additionai annual compliance burdens ‘resulting’ from the proposed amendments at 296.5 '

“hours (this.is 75% of the total 275 ho'u.rs in increased burden éarriéd by thc_a company internally)

_and $27,500 (this isl25% of fhe total increased hpurly burde_n caim'éed by outside professionals
and reflected as a cost). The current total annual burden hours and cost of Schédule 14A

“approved by the OMB is 555,683 hours and $63,709,987. Giving effect to the incremental

" increases in burden hours and costs as a result of the proposed amendménts; the total annugl
burdepl hours.‘ and cost of Schedule 14A would be 555,889.5 hours and $63,737,487.

C. =Reqp;:st for Comment \ |

. Pursuant to 44 U.S.é. 3506(&:)(’2)(8), W(;. request comment in érder to:

e evaluate whether the proposed collections of information are necessary for thelproper )
performaqcé of the functions of the Commission, including whether the in'fonnation will
have practical utility; |

¢ evaluate the accuracy of our estimaterof the burden of the proposed collections of "

- information; -
. deteﬁnine whether there are ways to enhance the quality, utility, and clarity of the

information to be collected;

) 2 We estimate an hourly cost of $400 per hour for the service of outsidc professionals based on our consultations
~ with several registrants and law firms and other persons who regularly assist registrants in preparing and filing proxy
. statements and related disclosures with the Commission. .

.
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e evaluate whether thére are ways to minifnize the burden of the collections of information
on those who respond, including through the use of autonated collection techniques or -
other forr'ns of information technology; and
* evaluate whether the proposed amendments will have any effects on any other collections
of ihformation not previously identified in this section.
Any member of the pub]ic.may direct to us any comments concerning the accuracy of these
burden estiinates ‘and any suggestions for reducing the burdens. Persons who desire to submit
éomments on ﬂleqéollcctiori of information requirements should direét their comments to the
'OMB, 'Aﬁention: Desk Officer for the Securities and Exchange Commission, Office of
Information and Regulatory Affairs, Washington, DC 20503, and send a copy of the comments
_ to Elizabeth M. Murj)hy, Secretary, Securities and Exchange Commission, 100 F Street, NE,
Washington, DC 20549-1090, with reference to File No. §7-12-09.. Requests for materials
, Submitted to the OMB by us with regard to the_se collections of information shou_ld be in writing,
refer to File ‘No. S7-12-09 and be submitted to the Securities and Exchange Commission, Office
of Invéstor Education and Advocacy, 100 F Sfrect NE, Wasﬁjngton, DC 20549-0213. Because
OMB is required to make a decision concerning the co]lections_‘of information between 30 and
60 days after pub]ication; your comments are best assured of having their full effect if OMB
receives 1.:hem within 30 days of publication. |
IV. COST-BENEFIT ANALYSIS

We are sensitive to the costs and benefits of the proposed amendments. In this section,
we examipe the benefits and cbsts of our proposed amendments. We rcques't that comm;nters

provide views and supporting information as to the benefits and costs associated with the
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proposals. We seek eétimates‘ of these costs and benefits, as well as any costs and benefits not
. alreedy identified -
A. Benefits
We are proposing'amendmenlts to the federal proxy rules to help implement the
r.equiremer.lt in Section 11 I(e)tl) of the EESA that TARP recipients provide a separate
sha:eholder vote to approve the eompensatioﬁ of executives. U'nder,the proposed amendmémé,
this separate shareﬁolder- vote would be r'eqoired when registrants that are TARP recipients.
solicit proxies doﬁng the period in which any obligation arising from ﬁnaneial assistance
pro.vided unde1: the TARP remains outstaoding, and the Solicitation relates to an annual meeting
(ora soe_cial meeting in lieu'-o-f an annoal'xheeting) for which proxies will be solicited for the -

: eleetion of directors. Companies required to provide such a separete shareholder vote would also
be require_d to disclose in their proxy statements the EESA requirement to provide such a vote,
and-to briefly explain fhe geﬁeral effect of the vote, X

| We believe the proposed amendments will benefit registrants that are TARP recipients by
claﬁfying how they must comp]y with the requirements of Sectioh 111{e)1) of the EESA in the
conte)';t of the federal proxy Eules. The proposed amendments eliminate uncertainty that may

: exisﬁ among TARP recipi_ents aod other market paxticipanis regarding what is necessary under

the Commission’s proxy rules when conductmg a shareholder vote required under Section 111(e)

of the EESA In addition to these benefits, we believe the proposed amendments allow TARP

recipients adequate flexibility under the proxy rules to comply with the requlrements of the

B The cost—benef t analysis in this section addresses the costs and benefits of the proposed amendments. The
analysis does not, however, address the costs and benefits.of the requirement in Section 111(e){1) of the EESA that
TARP recipients conduct a separate sharcholder vote on ekecutive compensation. While the proposed amendments
. set forth the manner in which registrants that are TARP recipients would implement this requlrement when
* - complying with the federal proxy rules, such registrants are already subject to the provisions of Section 11 1eX1) of
the EESA and thus we are only addressing the incremental costs and benefits of the proposed amendments.

: \
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EESA. By providing clarity while maintaining adequate flexibility, we believe the proposed
amendments could reduce the amount of management time and legal expenses necessary to
ensure that registrants that are TARP recipients comply with their obligations under both the
EESA and the federal proxy rules. This would benefit TARP recipients and their shareholders.

We believe the proposed amendments will benefit investors by resulting in clear
disblosure about the requirements of Section' 111(e)}1) of the EESA as applied to Exchange Act
registrants. When a separate shareholder vote on the compensation of executives is required by
the EESA, proposed Rule 14a-20 would specify and clarify that requirement in the context of the
federal proxy rules. By doing so, we believe Rule 14a-20 would promote better compliance with
the requirements of Section 111(e)(1) of the EESA when registrants that are TARP recipients
conduct solicitations subject to our proxy rules. The proposed amendments to -Schedule 14A
would require disclosure about the EESA requirement to provide a separate sharcholder vote and
the general effects of such a vote. Together, the proposed amendments are intended to provide
useful, comparable and consistent information to assist an informed voting decision when
registrants that are TARP recipients present to investors the advisory vote on executive
compensation required pursuant to Section 111(e)(1) of the EESA. The specification and
clarification of the requirement in our proposed rule would also help provide certainty about the
nature of the TARP recipient’s responsibility to hold the advisory vote, making it easier for
companies to comply.

B. Costs

We believe the proposed amendments would not add any significant costs to those
already created by the requirements of Section 111(e)(1) of the EESA and our proxy rules. The

proposed amendments are intended to help implement the existing substantive EESA

14




requirement in the context of the federal proxy rules. ‘While our proposed amendments to
‘Schedule 14A would require certain disclosures not expli.citly‘ required by EESA, we believe any |
mcremental costs 1mposed by our proposed amendménts would be mmtmal For purposes of the
PRA, we estimate the total annual incremental cost of the amendments to be 275 hours. We
request comment on the amount of any additional costs 1ssuérs may incur as a result of the
proposed amendments ’ |
V. SMALL BUSINESS REGULATORY ENFORCEMENT FAIRNESS ACT
| For purposes of the Small Business Regulatory Enforcement l"atmess Act of 1996 or
_“SBREFA 2 we solicit data to determine whether the proposals constitute a “major” rule.
Under SBREFA, arule is eon51dered “major where, if adoptcd it results or is likely to result in:
¢ Ap annual effect on the econormy of $100 million or more (either in the form of an
increase or a decrease);
"o A major inicrease in costs or prices for consumers .or individual industries; or
. Signiﬁcant adverse effects on competition, investment or innovation.
We request eomment on the potential impact of the'p.roposed amendments on the U.S.
; economy on an annual basis, any potential- increase in costs or prices for consumers or 'indiyidual
industries, and an;( potential effect _on competition, investment or innovation. Commenters are -

" requested to provide empirical data and other factual support for their views if possible.

2#5US.C. 603,

15.




VI. CONSIDERATION OF IMPACT ON THE ECONOMY, BURDEN ON
COMPETITION AND PROMOTION OF EFFICIENCY, COMPETITION AND
CAPITAL FORMATION
Section 23(a)(2) of the Exchange Act® also requires us, when adopting rules under the

Exchange Act, to consider the impact that any new rule would have on competition. Section

23(a)(2) prohibits us from adopting any rule that would impose a burden on competition not

necessary or appropriate in furtherance of the purposes of the Excl;ange Act. In addition,

Section 3(f)* of the Exchange Act requires us, when engaging in rulemaking where we are

required to consider or determine whether an action is necessary or appropriate in the public

interest, to also consider whether the action will promote efficiency, competition, and capital
formation.

We believe the proposed amendments would benefit registrants that are TARP recipients
and their shareholders by providing certainty regarding how registrants that are TARP recipients
must comply with the EESA requirement to hold an advisory vote on executive compensation in
the context of the federal proxy rules, while maintaining adequate flexibility to comply with this
requirement. The certainty should promote efficiency. The proposed amendments also would
help ensure that shareholders receive disclosure regarding the required vote and the nature of a
registrant’s responsibilities to hold the vote under the EESA. As discussed in greater detail
above, we believe these benefits would be achieved without imposing any significant additional
burdens on registrants that are TARP recipic;nts. We do not anticipate any effect on competition

or capital formation. We do believe the rules will make compliance with EESA more efficient.

215 U.S.C. 78w(a).

%15 U.S.C. 78¢(f).
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We request comment on whethér the:ﬁroposed amendments, if adopted, would impose a

burden on competition. We also request comment on whether the proposed amendments, if

.adopted, would promote efficiency, competition, and capital formation. Commenters are

' requested to provide empirical data and other factual support for their view to the extent possible.

VII. REGULATORY FLEXIBILITY ACT CERTIFICATION -
The Commission hereby certifies pursuant to 5 U.S.C. 605(b), that the
amehdments contained in this release, if adopted, would not have a signiﬁcént economic

impact on a subsfantial number of small entities. Rule 0-10 under the Exchange Act defines

small entities for these purposes as those with total assets of $5 million or less on the last déy of

their most recrent fiscal yéér." The proposedlamemiim'ents would on]f impact TARP recipients .
with a class of secun'ti_es regisfered pursuant to Section 12 of the Exchange Act and thus subjcct
to the federal pfoxy rult:-:s.m We believe no TARP'recipienE that are; required to bomply.with our
-p_roky rules a:é smal}-entities. In addiﬁon, if any s;ﬁall entities bec'omé subject to our proposed
amendments, we do not believe the proposed amendment.s.would have a significant economic
impaét on ﬂ-1em. Any small ;ﬁtity s{jbjcct to.our proposed a'meﬁdments v;muld already be sul?ject
to the requirements. of ‘Secti01-1 111(e)(1) of the. EESA. Furé_her,-'we do not believe the EESA
requires “smailer reporting companies” to provide a compensation discgssion and analysis. As
discussed in greater detail above, we do not believe our proposed rules impose a signiﬁcant

additional cost. For these reasons, the proposed amendments should not have a signiﬁczint

* economic impact on a substantial number of small entities.

27 17 CFR 240.0-10.

28 See 17 CFR 240.142-2.
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We solicit written comments regarding this certification. We request that commenters
describe the nature of a.ny- impact on small entities and provide empirical data to support the
extent of the impact. _

VIII. STATUTORY AUTHORITY AND TEXT OF THE PROPOSED AMENDMENTS

The amendments described in this release are being proposed under the authority set fbﬁﬂ
in Section 111(e) of the Emergency Economic Stabilization ;Act' 01; 2008 (12 U.S.C. 5221(e)) and
Sections 14(a) and 23(a) of the Securities Exchange Act of 1_934 (15 U.S.C. 78n(a) and 78w(zi)).
 List of Subjects |
17 CFR Part 240

Reportirig and recordkeeping requirements, Securities.
TEXT OF THE PROPOSED AMENDMENTS

For the rea.sons set out in the preamble, the Commission proposes to amend title 17,
chapter Ii, of the Code of Federal Regulations as follows:

PART 240 - GENERAL RULES AND REGULATIONS, SECURITIES EXCHANGE
ACT OF 1934

1. The general authority citation for Part .240 is revised to read as follows:

Authority: 15 U.S.C. 77¢, 776, 778, 773, T7s, 772-2, 7‘72-3, 77ece, 77ggg, 77nnn, 77sss,
77t 78_0, 78d, 78e, 78f, 78g, 78i, 78], 78j-1, 78k, 78k-1, 781, 78m, 78n, 780, 78p, ’:78q, 78s, 78u-
5, 78w, 78x, 7811, 78mm, 80a-20, 80a-23, 80a-29, 80a-37, 80b-3, 80b-4, 80b-11, and 7201 et
seq., 18 U.S.C. 1350, and 12 (-I.S.C. 5221(e)(3), unless otherwise noted.

* * * & &

2. Add §240.142a-20 to read as follows:

18
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§240.14a-20 Sharéholder Approval of Executive Compensation of TARP Recipiénts.

If a'solicitation is made by a registrant that’is'_a TARP recipient, as defined in section
111(a)(3) of tthmergency Ec_onorﬁic SFabilization Act Qf 2008 (12 U.8.C. 5221(a)(3)), during
the period in which any. obliggtion arising f‘roﬁ financial aséistanéé prc;vided und;:r-the TARP, as
deﬁrlned in sectic;n 3(8)-of the Eme;gcncy Econ_omic Stabilization Act qf 2008 (12 U.S.C. '
5202(8)), remﬁins outstanding and the solicitation -relaies toan énn;ual (or special meeting in lieu
of the ax_mual) m_eeting of security holders for WhiC.h proxies will be solicited for the election of -
direct(;rs, as required pursuant to section 1 1‘1'(3)(1) of the Em_grgér{cy Economic Stabilizz-\tion Act

0f 2008 (12 U.S.C. 522i(e)(1,)), the regist;ant shall provide a separate sharcholder vote to

- approve the compensation of executives, as disclosed pursuant to Item 402 of Regulation S-K (§

229.402 of this chapter), including the compensation discussion and analysis, the compcnsatio}l

' tables, and any related material. '

iNote to §240. I4a;20: TARP recip'iep_ts that arel smaller rep'olrting companies entitled to provide
scaled disclosure pursu‘;ant to Item. 402(1) of kggulation 'S-K are not reqﬁired to include a
compensation discussion and analysis in their proxy statements in order:to comply with this
section. In th;a case of these smaller reﬁorting‘ cpmpanies, the required voté must be to approve
the compensation of rex'c.cixtives as disc‘_lésed ﬁhrsuaﬂt to Item 402(m) through (r) of Regulation
S-K. |

3. | -Amend §240.14a-101 to add a sentence at the end of I‘tem 20 to read as follov;/sf
§240.14a-101 S_ch_leduleildﬂA. Info'rmat_ion Required in Proxy Statement.. |

SCHEDULE 14A INFORMATION

x £ ¥ £ %




&

2 " Item 20.. Other proposed- action. * * * Registrants required to provide a separate
.l sﬁmehdlder vote pursuant to section 111{e)(1) of the Emergency Economi-c Stabilization Act of
2008 (12 U.S.C. 5221(e)(1)) and §240.14a-20 shall disclose that they are pro{ridinglsuch a vote
as required pu.rsuant‘ to the Eme}gency.Economic Stabilization Act of 2008, and brieﬂy.z explam

the general effect of the vote.

: By the Co?nmission. | ' , ‘ |

Elizabeth M. Murphy
Secretary

. July 1, 2009
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UNITED STATES OF AMERICA -
Before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 60242 / July 2, 2009 '

ACCOUNTING AND AUDITING ENFORCEMENT
Release No. 3006 / July 2, 2009

ADMINISTRATIVE PROCEEDING
File No. 3-13540

In the Matter of ORDER INSTITUTING PUBLIC
' - ADMINISTRATIVE PROCEEDINGS AND
Vernon Jeffrey Harrell, IMPOSING TEMPORARY SUSPENSION
PURSUANT TO RULE 102(e)(3) OF THE
Respondent. COMMISSION’S RULES OF PRACTICE
L

The Securities and Exchange Commission (“Commission™) deems it appropriate and in the
public interest that public administrative proceedings be, and hereby are, instituted pursuant to
Rule 102(e)(3)' of the Commission’s Rules of Practice against Vernon Jeffrey Harrell
(“Respondent™).

IL

The Commission finds that:

Rule 102(e)(3)(i) provides, in relevant part, that:

The Commission, with due regard to the public interest and without preliminary hearing,
may, by order, . . . suspend from appearing or practicing before it any attorney, accountant,
engineer, or other professional or expert who has been by name . . . permanently enjoined by any
court of competent jurisdiction, by reason of his or her misconduct in an action brought by the
Commission, from violating or aiding and abetting the violation of any provision of the Federal
securities laws or of the rules and regulations thereunder.

§ of &




A. RESPONDENT

: - 1. - Harrell, age 42, resides in Ft. Lauderdale, Florida. From December 1999
through June 28, 2008, Harrell served as Chairman of the Board, President, CEQ, Secretary, and
Principal Financial and Accounting Officer for Video Without Boundaries, Inc. (“Video™), whose
common stock is registered with the Commission pursuant to Section 12(g) of the Securities
Exchange Act of 1934 (“Exchange Act”). Harrell is not licensed as a CPA and is not registered
with the Commission in any capacity.

B.  CIVIL INJUNCTION

2. On April 6, 2009, the U.S. District Court for the Southern District of Florida
entered by consent a judgment against Harrell, permanently enjoining him from future violations
of Sections 5(a) and 5(c) of the Securities Act of 1933 (“Securities A¢t”), and Sections 10(b),
13(b)(5), 13(d), and 16(a) of the Exchange Act and Rules 10b-5, 13a-14, 13b2-1, 13d-1, 13d-2, and

_ 16a-3 thereunder, in the civil action entitled Securities and Exchange Commission v. Video

Without Boundaries. Inc., et al., Civil Action Number 08-61517-CIV-GOLD/McALILY.

3. - The Commission’s complaint in that action alleged that, from at least April
2003 through November 2005,. Video, at the direction of Harrell, filed annual and quarterly reports
with the Commission that, among other things, materially overstated the company’s revenues and
assets and understated its net losses. The complaint further alleged that Harrell falsely certified
numerous annual and quarterly reports Video filed with the Commission that he knew, or was
severely reckless in not knowing, contained material misstatements and omissions. Moreover,
according to the complaint, from November 2003 to September 2006, Harrell, along with Video’s
largest sharcholder and creditor, issued false and misleading press releases announcing its
acquisition of another company, the availability of large credit facilities, and that it was operating
an international subsidiary.

4, The complaint further alleged that Harrell maintained Video’s books and
records, created its financial statements, and prepared and signed all the related certifications under
the Sarbanes-Oxley Act of 2002 as both the principal executive officer and principal financial and
accounting officer. As alleged in the complaint, Harrell engaged in fraudulent accounting practices
and caused Video to file Forms 10-KSB for 2002 and 2003 and Forms 10-QSB for all quarters of .
2004 that materially overstated Video’s revenues, improperly accounted for a failed acquisition,
and materially understated net losses.

.

Based on the foregoing, the Commission finds that a court of competent jurisdiction has
permanently enjoined Harrell from violating the federal securities laws within the meaning of Rule
102(eX3)(1)(A) of the Commission’s Rules of Practice. In view of these findings, the Commission
deems it appropriate and in the public interest that Harrell be temporarily suspended from
appearing or practicing before thé Commission.




IT IS HEREBY ORDERED that Harrell be, and hereby i, temporarily suspended from

appearing or practicing before the Commission. This Order shall be effective upon service on the

Respondent.

IT IS FURTHER ORDERED that Harrell may within thirty days after service of this Order
file a petition with the Commission to lift the temporary suspension. If the Commission within
thirty days after service of the Order receives no petition, the suspension shall become permanent
pursuant to Rule 102{e)(3)(i1). -

If a petition is received within thirty days after service of this Order, the Commission shall,
within thirty days after the filing of the petition, either lift the temporary suspension, or set the
matter down for hearing at a time and place to be designated by the Commission, or both. If a
hearing is ordered, following the hearing, the Commission may lift the suspension, censure the
petitioner, or disqualify the petitioner from appearing or practicing before the Commission for a
period of time, or permanently, pursuant to Rule 102(e)(3)(iii).

This Order shall be served upon Harrell personally or by certified mail at his last known
address. ‘

By the Comunission.

Elizabeth M. Murphy

| ~ By:.J. Lynn Taylor
| -~ Assistant Secretary
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| -~ UNITED STATES OF AMERICA

‘ : : Before the
.,;,. '. : SECURITIES AND EXCHANGE COMMISSION
July 2, 2009
IN THE MATTER OF GENX :
CORPORATION . ORDER OF SUSPENSION
o : OF TRADING

File No. 500-1

It appears to the Securities and Exchange Commission that there is a lack of current and
accurate information concerning the securities of GenX Corporation because of questions about
the accuracy and adequacy of publicly disseminated information appearing in _stqck promotional

. * materials, and elsewhere, concerning among other things, the company’s purported partgerships
and other relationship with certain individuals and entities.
The Commission is of the opinion that the public interest and the protection of investbrs
require a suspension of tr-ading in the securities of the company listed above.
Therefore, it is ordered, pursuant to Section 12(k) of the Securities Exchange Act of |
© 1934, that trading in the securities of the above listed company is suspended for the period ﬁom

'9:30 a.m. EDT on July 2, 2009, through 11:59 p.m. EDT, on July 16, 2009.

By the Commission. >,h
' Ehza éth M. Murph}r :

Secrctary

L.r

‘s
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UNITED STATES OF AMER]CA

Before the _
SECURITIES AND EXCHANGE COMM]SSION
]uly 2,2009
- ADMINISTRATIVE PROCEEDING
File No. 3-13534
In the Matter of . ORDER INSTITUTING
ADMINISTRATIVE PROCEEDINGS AND
CONSOLIDATED NOTICE OF HEARING PURSUANT TO
- RESOURCES GROUP, INC., . SECTION 12(j) OF THE SECURITIES
EXCHANGE ACT OF 1934
Respondent.
I

The Securities and Exchange Commission {“Commission”) deems it necessary and
appropriate and for the protection of investors that public administrative proceedings be, and
hereby are, instituted pursuant to Section 12(j) of the Securities Exchange Act of 1934.(“Exchange
Act™), ,

IL

After an investigation, the Division of Enforcement alleges that:

RESPONDENT

Q/Z and

1. Consolidated Resources Group, Inc. (“Consolidated” or “Respondent”) is a Florida

corporation headquartered in West Palm Beach, Florida with a class of equity securities registered
with the Commission pursuant to Section 12(g) of the Exchange Act. The stock was quoted on the
Over-the-Counter Bulletin Board until October 21, 2002, and then was quoted on the Pink Sheets

operated by Pink OTC Markets Inc. (symbol CSRZ) until November 5, 2008. It now trades in the.

so-called grey market (which commonly designates securities that are not quoted in any quotation
service or traded on any stock exchange).

DELINQUENT FILINGS

2. Section 13(a) of the Exchange Act and the rules promuigated thereunder require
issuers with classes of securities registered pursuant to Section 12 of the Exchange Act to file with
the Commission current and accurate information in periodic reports. Specifically, Rule 13a-1
requires issuers to file annual reports and Rule 13a-13 requires issuers to file quarterly reports.

o 0f




3. Consolidated filed its last Form 10-KSB for the year ended May 31, 2001 on

November 30, 2001, and its last Forr 10-QSB for the three months ended February 28, 2002 on

April 15, 2002. Since then, Consolidated has not submitted its required periodic filings.

4. As discussed above, Consolidated is delinquent in its periodic -ﬁlings with the
Commission (see Chart of Delinquent Filings, attached hereto as Appendix [).

5. As a result of the conduct deséribed abbve, Consolidated has failed to comply with
Section 13(a) of the Exchange Act and Rules 13a-1 and 13a-13 thereunder.

11

In view of the allegations made by the Division of Enforcement, the Commission deems it
necessary and appropriate for the protection of investors to institute publ;c administrative
- proceedings to determine:

A. Whether the allegations set forth in Section 11 are true and, in connection therewith,
to afford Respondent an opportunity to establish any defenses to such allegations; and,

B.  ‘Whetheritis necessary and appropnate for the protection of investors to suspend
for a period not exceeding twelve months, or revoke the registration of each class of securities of
the Respondent registered pursuant to Section ]2 of the Exchange Act.

IV,

IT IS ORDERED that a public hearing for the purpose of taking evidence on the questions
set forth in Section 111 hereof shall be convened at a time and place to be fixed, and before an
Administrative Law Judge to be designated by further order as provided by Rule 110 of the
- Commission’s Rules of Practice [17 C.F.R. § 201.110).

IT IS FURTHER ORDERED that Respondent shall file an Answer to the allegations
contained in this Order within ten (10) days after service of this Order, as provided by Rule 220 of
the Commission’s Rules of Practice [17 C.F.R. § 201.220].

If Respondent fails to file the directed Answer, or fails to appear at a hearing after being
duly notified, the Respondent may be deemed in default and the proceedings may be determined
against it upon corisideration of this Order, the allegations of which may be deemed to be true as

provided by Rules 155(a), 220(f), 221(f) and 310 of the Commlsqnon s Rules of Practice [17 C.F. R._

§§ 201.155(a), 201.220(f), 201.221(f) and 201.310}.

This Order shall be served forthwith upon Respondent personally or by certified mail.




Y-
£

IT IS FURTHER ORDERED that the Administrative Law Judge shall issue an initial
| . decision no later than 120 days from the date of service of this Order, pursuant to Rule 360(a)(2) of
the Commission’s Rules of Practice [17 C.F.R. § 201.360(a)(2)}.

In the absence of an appropriate waiver, no officer or employee of the Commission engaged
in the performance of investigative or prosecuting functions in this or any factually related
proceeding will be permitted to participate or advise in the decision of this matler, except as witness
or counsel in proceedings held pursuant to notice. Since this proceeding is not “rule making” within
the meaning of Section 551 of the Administrative Procedire Act, it is not deemed subject to the
provisions of Section 553 delaying the effective date of any final Commission action.

By the Commission.

Elizabeth M. Murphy
Secretary

Vi \Qmw

il M. Petersen
Assistant Secrediy
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Appendix 1

Chart of Delinquent Filings
In the Matter of Consolidated Resources Group, lnc

. Form Period Ended Due on or about
10-KSB 05/31/02 08/29/02

10-QSB 08/31/02 10/15/02
" 10-QSB 11/30/02 1/14/03
10-QSB 02/28/03 04/14/03
- 10-KSB 05/31/03 ~ 08/29/03
10-QSB ~ 08/31/03 10/15/03
10-QSB  * 11/30/03 01/14/04
10-QSB 02/29/04 04/14/04
10-KSB 05/31/04 08/29/04
10-QSB 08/31/04 10/15/04
10-QSB 11/30/04 01/14/05
10-QSB 02/28/05 04/14/05
10-KSB 05/31/05 08/29/05
10-QSB. 08/31/05 10/15/05
10-QSB 11/30/05 01/14/06
10-QSB 02/28/06 04/14/06
10-KSB 05/31/06 08/29/06
10-QSB 08/31/06 10/15/06
10-QSB 11/30/06 01/14/07
10-QSB 02/28/06 04/14/07
10-KSB = 05/31/07 08/29/07
10-QSB 08/31/07 10/15/07
10-QSB 11/30/07 ~ 01/14/08
10-Q* 02/29/08 04/14/08
10-K* 05/31/08 08/29/08
10-Q* 08/31708 - 10/15/08
10-Q* - 11/30/08 01/14/09
10-Q* 2/28/09  04/14/09

* Regulation S-B and its accompanying forms, including Forms 10-QSB and 10-KSB, have been removed
from the federal securities laws. See Release No. 34-56994 (Dec. 19, 2007). The removal took cffect over a
transition period that concluded on March 15, 2009. All reporting companies that previously filed their
periodic reports on Forms 10-QSB and 10-KSB are now required to use Forms 10-Q and 10:K instead.
Forms [0-QSB and 10-KSB will no longer be available, though issuers that meet the definition of a “smaller

reporting company™ (generally, a company that has less than $75 million in public equity float as of the end

of its most recently completed second fiscal quarter) have the option of using new, scaled disclosure
requirements that Regulation 5-K now includes.
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UNITED STATES OF AMERICA -

before the
SECURITIES AND EXCHANGE COMMISSION

.SECURITIES EXCHANGE ACT OF 1934

Release No. 60241 / July 2, 2009

. ADMINISTRATIVE PROCEEDING

File No, 3-13539

In the Matter of . ORDERINSTITUTING ADMINISTRATIVE
- : * PROCEEDINGS PURSUANT TO RULE
CHRISTOPHER M. 't . 102(¢) OF THE COMMISSION’S RULES OF

KUNKEL, Y PRACTICE MAKING. FINDINGS AND -
: IMPOSING REMEDIAL SANCTIONS
Respondent. P

L

The Securities and Exchange Commission (“Commission’ ) deems it appropriate and in the
public interest that public administrative proceedings be, and hereby are, instituted against
Christopher M. Kunkel (“Respondent or “Kunkel™) pursuant to Rule 102(3)(3)(1) of the
Commission’s Rules of Practice.'

.

In anticipation of the institution of these proceedings, Respondent has submitted an Offer
of Settlement (the “Offer”) which the Commission has determined to accept. Solely for the
purpose of these proceedings and any other proceedings brought by or on behalf of the

' Rule 102(e)(3)(i) provides, in relevant part, that:

The Commission, with due regard to the public interest and without preliminary hearing,
may, by order, . . . suspend from appearing or practicing before it any . . . attormney . . . who has
been by name . . . permanently enjoined by any court of competent jurisdiction, by reason of his
or her misconduct in an action brought by the Commission, from violating or aiding and abetting
the violation of any provision of the Federal securities laws or of the rules and regulations




Commission, or to which the Commission is a party, and without admitting or denying the findings
herein, except as to the Commission’s jurisdiction over him and the subject matter of these
proceedings, and the findings contained in Section III., paragraph 2 below, which are admitted,
Respondent consents to the entry of this Order Instituting Administrative Proceedings Pursuant to
Rule 102(e) of the Commission’s Rules of Practice, Making Findings, and Imposing Remedlal
Sanctions (“Order”), as set forth below.

L.
On the basis of this Order and Respondent’s Offer, the Commission finds that:

1. Kunkel, age 54, is and has been an attorney licensed to practice in the State
of Georgia since 1983. From November 2005 until September 2006, Kunkel provided legal advice
to Pinnacle Development Partners, LL.C (“Pinnacle”) concemning, among other things, whether the
general partnership interests Pinnacle sold to members of the public were securities and whether the
offering was required to be registered pursuant to the Securities Act of 1933.

2. On June 10, 2009, a final judgment was entered against Kunkel,
permanently enjoining him from future violations of Sections 5(a), 5(c) and 17(a) of the Securities
Act of 1933 (“Securities Act”) and Section 10(b) of the Securities Exchange Act of 1934
(“Exchange Act”) and Rule 10b-5 thereunder, in the civil action entitled Securities and Exchange
Commission v. Christopher M. Kunkel, Civil Action Number 1:09-CV-1481, in the United States
District Court for the Northern District of Georgia. Kunkel consented to the entry of the
injunction.

3. The Commission’s complaint alleged, among other things, that Pinnacle
engaged in a fraudulent and unregistered offering of securities in the form of real estate
development partnerships through a nationwide advertising campaign. The complaint alleged that,
beginning in October 2005 and continuing until September 2006, more than 2,000 investors
throughout the United States invested approximately $62 million in the Pinnacle partnerships.
According to the complaint, Pinnacle offered its investments through an extensive national
advertising campaign offering a 25% return in 60 days through investments in Atlanta real estate.
The complaint alleged that Kunkel knew, or was reckless in not knowing, that the representations
he made to investors that Pinnacle had a sound business plan and was making timely payments to
investors were false.

Iv.

In view of the foregoing, the Commission deems it appropriate and in the public interest to
impose the sanction agreed to in Respondent Kunkel’s Offer.



N

. Accordingly, it is hereby CRDERED, effective immediately, that:

Kunkel is-suspcn'ded from appearjrig-or practicing before the Commission as an attorney.

By the Commission.

Elizabeth M. Murphy -
Secretary )




UNITED STATES OF AMERICA

Before the ]
SECURITIES AND EXCHANGE COMMISSION
July 2,2009 BRI o ,
ADMINISTRATIVE PROCEEDING
File No. 3-13538
In the Matter of - ' ORDER lNSTITUTlNG
o o ADMINISTRATIVE PROCEEDINGS
CONVERSION SOLUTIONS _ AND-NOTICE OF HEARING
HOLDINGS CORP.,  PURSUANT TO SECTION 12(j)
.. OF THE SECURITIES EXCHANGE
Respondent. - ACT OF 1934 ’
‘L

The Securities and Exchange Commiission ("Commission") deems it necessary and
appropriate for the protection of investors that public administrative proceedings be, and hereby
are, instituted against Conversion Solutions Holdings Corp. (“Conversion” or “Respondent)

‘pursuant to Section 12(3) of the Securities Exchange Act of 1934 (“Exchange Act").

IL .
After an inv"estigatibn, the Division of Enforcement alleges that:

RESPON DENT

1. - Conversmn formerly known as The Fronthaul Group, Inc. and Furia Organization,
Inc., is a Delaware corporation headquartered in Lake Dallas, Texas. ‘Conversion has no current
operations. Conversion's.common stock is registered with the Commiission pursuant to
Section 12(g) of the Exchange Act.

DELINQUENT PERIODIC FILINGS

2 Section 13(a) of the Exchange Act and the rules promulgated thereunder require
issuers with classes of securities registered pursuant to Section 12 of the Exchange Act to file with
the Commission current and accurate information in periodic reports.. Specifically, Rule 13a-1
requires issuers to file annual reports and Rule 13a-13 requires issuers to file quarterly reports.
Rule 12b-25 requires an issuer to notify the Commission of an inability to file a periodic report,
along with supporting reasons, by filing a Form 12b 25 no later than one business day after the

due date for the report.



‘Conversion filed its last Form 10-KSB/A for the year ending Juﬁe 30, 2006 on

¢ , 3.
: . October 19, 2006 and filed its last Form10-QSB for the quarter ended March 31, 2006 on May 12,
2006. Conversion has-not filed any periodic reports since. ’

4. The following periodic ﬁlmgs are delmquent:

Form  Period Ended Due on or about
10-QSB  9/30/2006 11/14/2006
10-QSB  12/31/2006  2/14/2007
10-QSB - 3/31/2007 5/15/2007
10-KSB  6/30/2007 9/29/2007
10-QSB  9/30/2007 11/14/2007 .
10-QSB  12/31/2007  2/14/2008
10-QSB  3/31/2008 5/15/2008
10-KSB  6/30/2008 9/28/2008
10-QSB  9/30/2008 11/14/2008
10-QSB  12/31/2008  2/17/2009
10-QSB  3/31/2009 5/15/2009

5. Conversion failed to file a notification of late filing on Form 12b-25 for the

ended September 30, 2006.

detinquent reports, with-the sole exception of the Form ]0 QSB quarterly report for the quarter

6. As a result of the foregoing, Conversion failed to comply with Exchange Act
Section 13(a) and Rules 12b-25, 13a-1 and 13a-13 thereunder.

1118

In view of the allegations made by the Division of Enforcement the Commission deems it
necessary and approprlate for the protection of investors to institute public admlmstratlve

- proceedings to, determme

A. Whether the allegations contained in Section 11 are true and, in connection
therewith, to afford the Respondent an opportunity to establish any defenses to such allegations;

and,

B.  Whether it is necessary dnd appropriate for the protection of investors to suspend
for a period not exceeding twelve months, or revoke, the registration of each class of securities of

the Respondent registered pirsnant to Section 12 of the Exchange Act.




———

IV.

IT IS HEREBY ORDERED that a public hearing for the purpose of taking evidence on the
questions set forth in Section 111 hereof shall be convened at a time and place t6 be fixed, and
before an Administrative Law Judge to be designated by further order as provided by Rule 110 of
the Commission’s Rules of Pract1ce [17 CER. § 201.110].

IT IS HEREBY FURTHER ORDERED that Respondent shall file an Answer to the
allegations contained in this Order within teh (10) days after service of this Order, as provided by
Rule 220(b) of the Commission’s Rules of Practice [17 C.P_‘.R. § 201.220(b)].

If Respondent fails to file the directed Answer, or fails to appear at a hearing after being

- duly notified, Respondent may be deemed in default and the proceedings may be determined
. against it upon consideration of this Order, the allegations of which may be deemed to be true as
“provided by Rules 155(a), 220(f), 221(f), and 310 of the Commission’s Rules of Practice [17

C.FR.§§ 201.155(a), 201.220(f), 201.221(f), and 201.310)

This Order shail be served forthwith upon Respondent personally or by certlﬁed
registered, or Express Mail, or by other means permitted by the Commission's Rules of Practice.

IT IS FURTHER ORDERED that the Administrative Law Judge shall issue an initial
decision no later than 120 days from the date of service of this Order, pursuant to Rule 360(a)(2)
of the Commlss1on s Rules of Practice [1 7 C.FR. § 201.360(a)(2)].

In the absence of an appropriate watver, no ofﬁcer or employee of the Commission
engaged in the performance of investigative or prosecuting functions in this or any factually
related proceeding will be permitted to participate or advise in the decision of this matter, except
as witness or counsel in proceedings held pursuant to notice. Since this proceeding is not "rule
making" within the meaning of Section 551 of the Administrative Procedure Act, it is not deemed
subject to the provisions of Section 553 delaying the effective date of any final Commission ‘

. action.

~ By the Commission.

‘Elizabsth M. Muiphy
Secretary

j Lynr prlc\!’
Asgistant Seoretary
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UNITED STATES OF AMERICA

1 _ - Before the
: SECURITIES AND EXCHANGE COMMISSION
July 2, 2009

ADMINISTRATIVE PROCEEDING

File No. 3-13536

In the Matter of

ORDER INSTITUTING
_ : PUBLIC ADMINISTRATIVE
IWORLD PROJECTS & : PROCEEDINGS

SYSTEMS, INC., : AND NOTICE OF HEARING
: PURSUANT TO SECTION 12(j) OF

: THE SECURITIES EXCHANGE ACT
Respondent. : OF 1934
I
: . The Securities and Exchange Commission (“Commission”) deems it necessary and

appropriate for the protection of investors that public administrative proceedings be, and hereby
are, instituted pursuant to Section 12(j) of the Securities Exchange Act of 1934 (“Exchange
Act”) against iWorld Projects & Systems, Inc. (“iWorld” or “Respondent™).”

IL
After an investigation, the Division of Enforcement alleges that:
A. RESPONDENT

1. iWorld Projects & Systems, Inc. (File No. 814-689) is a defunct business development
company (“BDC”)' that, during relevant periods, was incorporated in Nevada and headquartered
in Addison, Texas. Its corporate charter was r