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UNITED STATES OF AMERICA
Before the :
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANCE ACT OF 1934
Release No. 59195 / January 5§, 2009

ADMINISTRATIVE PROCEEDING - ‘

File No. 3-13323 . L .

' CORRECTED ORDER INSTITUTING
ADMINISTRATIVE PROCEEDINGS
PURSUANT TO SECTION 15(b) OF THE

In the Matter of - SECURITIES EXCHANGE ACT OF 1934,

S L " MAKING FINDINGS, AND IMPOSING
'Robert L. Flickinger II, REMEDIAL SANCTIONS
Respondent.

L

The Securities and Exchange Commission (“Commission”) deems it appropriate and in the
public interest that public administrative proceedings be, and hereby are, instituted pursuant to
Section 15(b) of the Securities Exchange Act of 1934 (“Exchange Act”) against Robert L.
Flickinger 11 (“Respondent”).
: IL

In anticipation of the institution of these proceedings, Resporident has'submitted an Offer
of Settlement (the “Offer”) which the Commission has determined to accept. Solely for the
purpose of these proceedings and any other proceedings brought by or on behalf of the
Commission, or to which the Commission is'a party, and without admitting or denying the findings
herein, except as to the Commission’s jurisdiction over him and the subject matter of these
proceedings, and the findings contained in Section 111.3 below, which are admitted, Respondent
consents to the entry of this Order Instituting Administrative Proceedmgs Pursuant to Section 15(b)
of the Securities Exchange Act of 1934, Making Findings, and Imposing Remedial Sanctions
(“Order™), as set forth below.

L.

On the basis of this Order and Respondent’s Offer, the Commission finds that
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1. Flickinger, 39, is a resident of Pompano Beach, Florida and was owner,
president, and principal of Mercer Capital Securities, LLC (“Mercer Capital Securities™), a broker-
dealer registered with the Commission from April 2004 until October 2004,

2. Flickinger also was the president and majority shareholder of Mercer
Capital, Inc. (“Mercer Capital™), a Delaware company and former commodities broker-dealer
based in Boca Raton, Florida and Portland, Oregon, which, with Flickinger, offered and sold its
own securities from September 2004 until November 2006. Flickinger additionally was a director
of Mercer Capital Management, a Florida corporation and unregistered securities broker-dealer that
under Flickinger’s direction offered and sold the securities of two Wyoming limited partnerships,
Tri-State I and Tri-State i1, from December 2005 until November 2006.

3. On December 3, 2008, the United States District Court for the Southern
District of Florida entered a final judgment by consent against Flickinger in the civil action entitled
Securities and Exchange Commission v. Mercer Capital. Inc., et al., Case No. 06-81080-CIV-
JOHNSON, permanently enjoining him from violations of Sections 5(a), 5(c), and 17(a) of the
Securities Act of 1933 (“Securities Act”) and Section 10(b) and Rule 10b-5 of the Exchange Act,
ordering him to pay disgorgement and a civil penalty pursuant to Section 20(d) of the Securities
Act and Section 21(d) of the Exchange Act, and barring him from participating in an offering of
penny stock as defined by Exchange Act Rule 3a51-1 or serving as an officer or director of a
public company

4. The Commission’s complaint alleged that in connection with the
unregistered offer and sale of the securities of the Tri-State entities and Mercer Capital Flickinger
made material misrepresentations and omissions in statements to investors concerning, among
other things, the business relationships and prior investment performance of the Tri-State entities
and the source of purported returns paid to investors. During Flickinger’s conduct alleged in the
Commission’s complaint, from at least September. 2004 through October 2004, Flickinger was
associated with Mercer Capital Securities.

1v.

In view of the foregoing, the Commission deems it appropriate and in the public interest to
impose the sanctions agreed to in Respondent Flickinger’s Offer.

Accordingly, it is hereby ORDERED:

Pursuant to Section 15(b)(6) of the Exchange Act that Respondent Flickinger be, and hereby -
is barred from association with any broker or dealer

- Any reapplication for association by the Respondent will be subject to the applicable laws
and regulations governing the reentry process, and reentry may be conditioned upon @ number of
factors, including, but not limited to, the satisfaction of any or all of the following: (a) any
disgorgement ordered against the Respondent, whether or niot the Commission has fully or partially
waived payment of such disgorgement; (b) any arbitration award related to the conduct that served

2




‘ R . -

N a5 the basis for the Cdmmission order; (c) any seif-l:egulatory organization arbitration award.to a
customer, whether or not related to the conduct that served-as the basis for the Commission order; .
and (d) any restitution order by a self-regulatory organization, whether or not related to the conduct
that served as the basis for the Commission order.

By the Commission.

- Elizabeth M. Murphy
Secretary

STPIR Ja

By: Florence E. Harmon
Deputy Secretary
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UNITED STATES OF AMERICA
BEFORE the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 59205 / January 6, 2009

ACCOUNTING AND AUDIT]NG ENFORCEMENT
Release No. 2915 /January 6, 2009

ADMINISTRATIVE PROCEEDING
FILE NO. 3-13326 '

ORDER INSTITUTING PUBLIC
1In the Matter of , ADMINISTRATIVE PROCEEDINGS
| AND IMPOSING TEMPORARY
PAVLOS MELETIOU, CERTIFIED SUSPENSION PURSUANT TO RULE
ACCOUNTANT 102(¢)(3) OF THE COMMISSION’S
‘ RULES OF PRACTICE
Respéndeﬁt.
I.

The Securities and Exchange Commission { “Commission”) deems it appropriate and in
the public mterest that public administrative proceedings be, and hereby are, instituted pursuant
to Rule 102(e)(3)! of the Commission’s Rules of Practice agamsl ‘Pavlos Meletiou (“Respondent”
or “Meletiou”). :

I1.
The Commission finds that:

A. RESPONDENT

1. Meletiou was a partner of the accounting firm PKF Cyprus while
AremisSoft Corporation (“AremisSoft) was a publlc company He was responsible for the

Rule 102(e)(3)(i) provides, in rclevant part, that: The Commission, with due regard to the public interest and
vithout preliminary hearing, may, by order, ... suspend from appearing or practicing before it any ... accountant ...
who has been by name ... permanently enjoined by -any court of competent jurisdiction, by reason of his or her

-
G

'mllsconduct in an action brought by the Commission, from violating or aiding and abetting the violation of any
provision of the Federai securitics laws or of the rules and regulations thereunder -
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audits and reviews of AremisSoft subsidiaries that PKF Cyprus conducted. He was a certified
accountant in Cyprus. He is a citizen of Cyprus, where he currently resides.

B:  CIVIL INJUNCTION

2. On September 23, 2008, the U.S. District Court for the Southern District

" of New York entered a final default judgment against Meletiou, permanently enjoining him from

future violations of Section 17(a) of the Securities Act of 1933 and Section 10(b) of the
Securities Exchange Act of 1934 (“Exchange Act”) and Exchange Act Rule 10b-5 and from
aiding and abetting future violations of Sections 13(a), 13(b)(2)}(A) and 13(b)(2)}(B) of the
Exchange Act, and Exchange Act Rules 12b-20, 13a-1 and 13b2-1. Securities and Exchange
Commission v. Savvides & Partners/PKF Cyprus, Pavios Meletiou, et. al., 06 CV 2223 (CSH)
(SD.N.Y)

3. The Commission’s complaint, filed March 21, 2006, alleged, among other

‘things, that Meletiou signed unqualified audit reports on behalf of PKF Cyprus, a Cyprus-based

accounting firm, for AremisSoft subsidiaries in 1999 and 2000 that falsely stated that the audits
were conducted in accordance with U.S. Generally Accepted Auditing Standards (“GAAS”) and
that the AremisSoft subsidiaries’ financial statements were fairly presented in conformity with
U.S. Generally Accepted Accounting Principles (“GAAP”).  The complaint further alleged that
Meletiou was responsible for the audits and reviews of the AremisSoft subsidiaries and that he
attended meetings with senior AremisSoft executives in which the AremisSoft financial fraud
was openly discussed. :

ni

Based upon the foregoing, the Commission finds that a court of competent jurisdiction
has permanently enjoined Meletiou from violating the Federal securities laws within the meaning
of Rule 102(e)(3)(i)(A) of the Commission’s Rules of Practice. In view of these findings, the
Commission deems it-appropriate and in the public interest that Meletiou be temporarily
suspended from appearmg or practicing before the Commission as an accountant

IT IS HEREBY ORDERED that Meletiou be, and hereby is, temporarily suspended from
appearing or practicing before the Commission as an accountant This Order shall be effective
upon service'on the Respondent.

IT IS FURTHER ORDERED that Meletiou may within thirty days after service of this
Order file a petition with the Commission to lift the temporary suspension, If the Commission
within thirty days after service of the Order receives no petition, the suspension shall become
permanent pursuant to Rule 102(e)(3)(ii).

If a petition is received within thirty days after service of this Order, the Commission
shall, within thirty days after the filing of the petition, either lift the temporary suspension, or set
the matter down for hearing at a time and place to be designated by the Commission, or both, If
a hearing is ordered, following the hearing, the Commission may lift the suspension, censure the
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gl  Dpetitioner, or disqualify the petitioner from appearing or practicing before the Commission for a
' period of time, or permanently, pursuant to Rule 102(e)(3)(iii).

This Order shall be served upon Mqletiou by registered mail at his last known address.

By the Commission.

Elizabetﬁ M. Murphy
Secretary

3 Pmmaf‘m
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UNITED STATES OF AMERICA
BEFORE the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 59204 / January 6, 2009

ACCOUNTING AND AUDITING ENFORCEMENT
Release No. 2914 / January 6, 2009

ADMINISTRATIVE PROCEEDING
FILE NO. 3-13325

ORDER INSTITUTING PUBLIC
In the Matter of ADMINISTRATIVE PROCEEDINGS
' AND IMPOSING TEMPORARY
R.K. DHAWAN, CHARTERED SUSPENSION PURSUANT TO RULE
ACCOUNTANT - 102(e)(3) OF THE COMMISSION’S
RULES OF PRACTICE
Respondent.
L

"The Securities and Exchange Commission ( “Commission”) deems it appropriate and in
the pubhc mterest that public administrative proceedings be, and hereby are, instituted pursuant
to Rule 102(e)}(3)" of the Commission’s Rules of Practice against R.K. Dhawan (“Respondent”
or “Dhawan”).

1L
The Commission finds that:
A. RESPONDENT
1. Dhawaﬁ, a chartered accountant in India, is the founding partner of R K.

Dhawan & Co. (“Dhawan & Co.”). He was responsible for the reviews and audits of AremisSoft

' Rule 102(e)(3)(i) provides, in relevant part, that: The Commission, with due regard to the public interest and
without preliminary hearing, may, by order, ... suspend from appearing or practicing before it any ... accountant ...
who has been by name ... permanently enjoined by any court of competent jurisdiction, by reason of his or her
misconduct in an action brought by the Commission, from violating or aiding and abetting the violation of any
provision of the Federal securities laws or of the rules and regulations thereunder.

By
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‘Corporation (“AremisSoft™) subsidiaries conducted by Dhawan & Co. He is a citizen of India,

where he currently resides.

B.  CIVIL INJUNCTION

2. On September 23, 2008, the U.S. District Court for the Southern District

. of New York entered a final default judgment against Dhawan, permanently enjoining him from

future violations of Section 17(a) of the Securities Act of 1933 and Section 10(b) of the
Securities Exchange Act of 1934 (“Exchange Act”) and Exchange Act Rule 10b-5 and from
aiding and abetting future violations of Sections 13(a), 13(b)(2)(A) and 13(b)(2)(B) of the
Exchange Act, and Exchange Act Rules 12b-20, 13a-1-and 13b2-1. Securities and Exchange
Commission v. Savvides & Partners/PKF Cyprus Pavios Meletiou, et al., 06 CV 2223 (CSH)

(SDN.Y)).

3. The Commission’s complaint alleged, among other things, that Dhawan
and Co. issued audit reports on nine AremisSoft subsidiaries in 2000 signed by its partner
Dhawan that falsely stated that the audits were conducted in accordance with U.S. Generally
Accepted Auditing Standards (“GAAS”) and that the AremisSoft subsidiaries’ financial
statements were presented in conformity with U.S. Generally Accepted Accounting Principles
(“GAAP”). The complaint further alleged that the companies’ false financial statements were
included as part of AremisSoft’s consolidated financial statements filed with AremisSoft’s year
2000 Form 10-K. The complamt alleged that five of the nine companies were never in fact
acquired by AremisSoft and four were shells with insignificant assets, revenues, and income.
The complaint also alleged that Dhawan had no training or experience in U.S. GAAS or US.
GAAP. : ,

III.

Based upon the foregoing, the Commission finds that a court of competent jurisdiction
has permanently enjoined Dhawan from violating the Federal securities laws within the meaning
of Rule 102(e)(3)(1)(A) of the Commission’s Rules of Practice. In view of these findings, the
Commission deems it appropriate and in the public interest that Dhawan be temporarily
suspended from appearing or practicing before the Comrmssmn as an accountant.

IT IS HEREBY ORDERED that Dhawan be, and hereby is; temporarily suspended from
appearing or practicing before the Commission as an accountant. This Order shall be effective

_ upon service on the Respondent.

IT IS FURTHER ORDERED that Dhawan may within thirty days after service of this
Order file a petition with the Commission to lift the temporary suspension. If the Commission
within thirty days after service of the Order receives no petition, the suspension shall become
permanent pursuant to' Rule 102(e)(3)(ii). :

If a petition is received within thirty days after service of this Order, the Commission
shall, within thirty days after the filing of the petition, either lift the temporary suspension, or set
the matter down for hearing at a time and place to be désignated by the Commission, or both. If
a hearing is ordered, following the hearing, the Commission may lift the suspension, censure the



' petitioner, or disqualify the petitioner from appearing or practicing before the Commission for a
period of time, or permanently, pursuant to Rule 102(e)(3)(iii).

This Order shall be served upon Dhawan by registered mail at his last known address.

By the Commission.

Elizabeth M. Murph;
Secretary -
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~ UNITED STATES OF AMERICA
. BEFORE the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934

Release No.” 59206 / January 6, 2009

~ ACCOUNTING AND AUDITING ENFORCEMENT
‘Release No. 2916 / January- 6, 2009 o .

ADM_INISTRATIVE PROCEEDING

-FILE NO. 3-13327

ORDER INSTITUTING PUBLIC

In the Matter of : ADMINISTRATIVE PROCEEDINGS
: A : . AND IMPOSING TEMPORARY

R.K. DHAWAN & CO. : f SUSPENSION PURSUANT TO RULE
- : 102(e)(3) OF THE COMMISSION’S

_ RULES OF PRACTICE

Respondent. )

L.

The Securities and Exchange Commission ( “Comntission™) deems it appropriate and in
the public mterest that public administrative proceedings be, and hereby are, instituted pursuant
to Rule 102(e)(3)' of the Commission’s Rules of Practice against R.K. Dhawan & Co.
(“Respondent” or “Dhawan & Co.”).

IL.
The Corrimis:;ion finds that:
A. RESPONbENT
1. Dhawan & Co. is an accounting firm with offices in New Delhi, India and

Bangalore, Indla RK. Dhawan a chaﬂercd accountant in India, is the founding partner of

' Rule 102(e)t3)(i) provides, in relevant part, that: The Commission, with due regard to the public interest and
without preliminary hearing, may, by order, ... suspend from appearing or practicing before it any .:, accountant ...

. who has been by name ... .permanently enjoined by any court of competent jurisdiction, by reason of his ot her

misconduct in an action brought by the Commission, from violating or aiding and abetting the violation of any
provision of the Federal securities laws or of the rulcs and regulatlons thereunder

e




Dhawan & Co. He was responsible for the reviews and audits of AremisSoft Corporation
~ subsidiaries conducted by Dhawan & Co. :

118

B.  CIVIL INJUNCTION

1. On September 23, 2008, the U.S. District Court for the Southern District

- of New York entered a final default judgment against Dhawan & Co., permanently -enjoining it

- from future violations of Section 17(a) of the Securities Act of 1933 and Section 10(b) of the
Securities Exchange Act of 1934 (“Exchange Act™) and Exchange Act Rule 10b-5 and from
aiding and abetting future violations of Sections 13(a), 13(b)}(2)(A) and 13(b)(2)(B) of the
Exchange Act, and Exchange Act Rules 12b-20, 13a-1 and 13b2-1. Securities and Exchange
Commission v. Savvides & Partners/PKF Cyprus, Pavios Meletiou, et. al., 06 CV 2223 (CSH)
(S.D.N.Y)).

2. The Comrnission’s complaint allegéd, among other things, that Dhawan

‘and Co. issued audit reports on nine AremisSoft subsidiaries in 2000 signed by its partner
Dhawan that falsely stated that the audits were conducted in accordance with U.S. Generally
Accepted Auditing Standards (“GAAS”) and that the AremisSoft subsidiaries’ financial
statements were presented in conformity with U.S. Generally Accepted Accounting Principles
(“GAAP”). The complaint further alleged that the companies’ false financial statements were
included as part of AremisSoft’s consolidated financial statements filed with AremisSoft’s year
2000 Form 10-K. The compiaint alleged that five of the nine companies were never in fact
acquired by AremisSoft and four were shells with insignificant assets, revenues, and income.
The complaint also alleged that Dhawan had no training or. expenence inU.S. GAAS or U.S.

. GAAP. .

111

Based upon the foregoing, the Commission finds that a court.of competent jurisdiction
has permanently enjoined Dhawan & Co. from violating the Federal securities laws within the
‘meaning of Rule 102(e)(3)(i)(A) of the Commission’s Rules of Practice. In viewof these
findings, the Commission deems it appropriate and in the public interest that Dhawan & Co. be
temporarily suspended from appearing or practicing before the Commission as an accountant.

IT IS HEREBY ORDERED that Dhawan & Co. be, and heréby is, temporarily suspended
from appearing or practicing before the Commission as an accountant. This Order shalibe  °
effective upon service on the Respondent.

IT IS FURTHER ORDERED that Dhawan & Co. may within thirty days after service of
this Order file a petition with the Commission to lift the temporary suspension. If the
~ Commission within thirty days after service of the Order receives no petition, the suspension
-shall become permanent pursuant to Rule 102(e)(3)(ii).

_ If a petition is received within thirty days after service of this Order, the Commission
shall, within thirty days after the filing of the petition, either lift the temporary suspension, or set




~ the matter down for hearing at a time and place to be designated by the Commission, or both. If
a hearing is ordered, following the hearirig, the Commission may lift the suspension, censure the
petitioner, or disqualify the petitioner from appearing or practicing before the Commission for a
-period of time, or permanently, pursuant to-Rule 102(e)(3)(iii).

_ This Order shall be served upon Dhawan & Co. by registered mail at-its last known
address. o

By the Commission.

Elizabeth M. Murphy
Secretary
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UNITED STATES OF AMERICA
. Before the
-SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 59220 / January 8,2009.

ADMINISTRATIVE PROCEEDING
File No. 3-13328

ORDER INSTITUTING ‘
ADMINISTRATIVE PROCEEDINGS
In the Matter of PURSUANT TO SECTION 15(b) OF THE
: ' ) SECURITIES EXCHANGE ACT OF 1934,
JASON A. KOLAKOWSKI, MAKING FINDINGS, AND IMPOSING
: ' REMEDIAL SANCTIONS
Respondent. '

L

The Securities and Exchange Commission (“Commission™) deems it appropriate and in the
public interest that public administrative proceedings be, and hereby are, instituted pursuant to
Section 15(b) of the Securities Exchange Act of 1934 (“Exchange Act”) against Jason A.
Kolakowski (“Kolakowski” or “Respondent”).

1L

In anticipation of the institution of these proceedings, Respondent has submitted an Offer
of Settlement (the “Offer”) which the Commission has determined to accept. Solely for the
purpose of these proceedings and any other proceedings brought by or on behalf of the
Commission, or to which the Commission is a party, and without admitting or denying the findings
herein, except as to the Commission’s jurisdiction over him and the subject matter of these
proceedings and the findings contained in Section 1112 below, which are admitted, Respondent
consents to the entry of this Order Instituting Administrative Proceedings Pursuant to Section 15(b)
of the Securities Exchange Act of 1934 Makmg Fmdmgs, and Imposing Remedial Sanctions

(“Order”) as set forth below.
éjﬁ 34




IIL.

On the basis 6f this Order and Respondent’s Offer, ﬂw Commission finds that:

1. Respondent Jason A. Kolakowski, age 43, is a resident of Denver, Colorado.
‘Respondent is not and has never been associated with a broker-dealer registered with the
Commission.

2. On December 19, 2008, a final judgment was entered by consent against
Kolakowski, permanently enjoining him from future violations of Sections 5(a), 5(c), and 17(a) of
the Securities Act of 1933 (“Securities Act™); Sections 10(b) and 15(a) of the Exchange Act and
Rule 10b-5 thereunder, in the civil action entitled Securities and Exchange Commission v. Jarrod
McMillin, et al., Civil Action Number 07-cv-2636-REB-MEH in the United States District Court
for the District of Colorado. '

3. The Commiission’s complaint alleged that, in connection with the sale of
advertising program interests in American Investors Network (“AIN”) and Fairweather
Management (“Fairweather”), which were securities in the form of investment contracts,
Kolakowski solicited funds from investors as part of the operation of an illegal Ponzi scheme;
made false and misleading statements to investors about AIN and Fairweather’s business, profits,
and use of investor funds; continued to solicit investors after learning of the Commission’s
mvestigation of AIN; and otherwise engaged in a variety of conduct which operated as a fraud and
deceit on investors. The complaint also alleged that Kolakowski sold unregistered securities.

Iv.

In view of the foregoing, the Commission deems it approbriate and in the public interest to
impose the sanctions agreed to in Respondent Kolakowski’s Offer.

Accordingly, it is hereby ORDERED:

Pursuant to Section 15(b)(6) of the Exchange Act, that Respondent Kolakowski be, and
hereby is barred from association with any broker or dealer, with the right to reapply for association
after three (3) years to the appropriate self-regulatory organization, or if there is none, to the
Commission;

Any reapplication for association by the Respondent will be subject to the applicable laws
and regulations governing the reentry process, and reentry may be conditioned upon a number.of
factors, including, but not limited to, the satisfaction of any or all of the following: (a) any
disgorgement ordered against the Respondent, whether or not the Commission has fully or partially
waived payment of such disgorgement; (b) any arbitration award related to the conduct that served
as the basis for the Commission order; (¢) any self-regulatory organization arbitration award to a
customer, whether or not related to the conduct that served as the basis for the Commission order;
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and (d) any restitution order by a self-regulatory organization, whether or not related to the conduct
* that served as the basis for the Commission order. .

By the Commission.

Elizabeth M. Murphy
Secretary

. J. Lynn Taylor
BY: }{ss?stam Secretary



- UNITED STATES OF AMERICA
' Before the . :
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934

_ Release'No. 59224 / January 9, 2009

ACCOUNTING AND AUDITING ENF ORCEMENT
Release No. 2918 / January 9, 2009

ADMINISTRATIVE PROCEEDING
File No. 3-11887

: ORDER GRANTING APPLICATION FOR

: REINSTATEMENT TO APPEAR AND PRACTICE

: BEFORE THE COMMISSION AS AN ACCOUNTANT
: RESPONSIBLE FOR THE PREPARATION OR

: REVIEW OF FINANCIAL STATEMENTS REQUIRED
: TO BE FILED WITH THE COMMISSION

In the Matter of

Debra McClister, CPA

On April 7, 2005, Debra McClister, CPA (“McClister”) was denied the privilege of
appearing or practicing as an accountant before the Commission as a result of settled public
administrative proceedings instituted by the Commission against McClister pursuant to Rule
102(e) of the Commission's Rules of Practice." McClister consented to the entry of the order
without admitting or denying the findings therein. This order is issued in response to
McClister's application for reinstatement to appear and practice before the Commission as an
accountant responsible for the preparation or review of financial statements required to be filed
with the Commission.

In 2000, Mail.com, Inc. (“EasyLink”)* improperly recognized and reported advertising
revenue from barter transactions because it failed to comply with Generally Accepted
Accounting Principles, as set forth in Emerging Issues Task Force Issue No. 99-17, “Accounting
for Advertising Barter Transactions” (“EITF 99-17"), which became effective on January 20,
2000. EITF 99-17 generally permits recognition of revenue and expense from barter transactions
only if the fair value of advertising surrendered in a barter transaction can be determined based
on a company’s comparable cash transactions in the prior six months. In 2000, McClister, who
served as EasyLink’s Executive Vice President and Chief Financial Officer, was unaware of
EITF 99-17, and thus failed to apply it to the company’s barter transactions. By failing to

! See Accounting and Auditing Enforcement Release No. 2227 dated April 7, 2005. McClister was permltted
Eursuant to the order, to apply for reinstatement after two years upon making certain showings.

In April 2001, Mail.com, Inc. changed its name to EasyLink Services Corporation. In order to maintain
consistency with the April 7, 2005 order, the company is referred to as LasyLmk herein.
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comply with EITF 99-17, EasyLink overstated its revenue for ﬁscal 2000 by $4.85 million, or
8.6% of total revenue. EasyLink also overstated its revenue for the third quartér of 2000 by
16.1%. EasyLink reported its overstated revenue figures in its 2000 Form 10-K and its Form 10-

. Q for the third quarter of 2000. McClister participated in the payment arrangements for some of

the barter transactions, and failed to account for the barter deals properly. She prepared and/or
signed EasyLink’s Form 10-K and Form 10-Q that included the overstated barter revenue.

In her capacity as a preparer or reviewer, or as a person responsible for the preparation or
réview, of financial statements of a public company to be filed with the Commission, McClister
attests that she will undertake to have her work reviewed by the independent audit committee of
any company for which she works, or in some other manner acceptable to the Commission,
while practicing before the Commission in this capacity. McClister is not, at this time, seeking
to appear or practice before the Commission as an independent accountant. If she should wish to
resume appearing and practicing before the Commission as an independent accountant, she will
be required to submit an application to the Commission showing that she has complied and w;ill
comply with the terms of the original order, which denied her privilege of appearing and
practicing before the Commission as an accountant, mn this regard. Therefore, the denial of
McClister’s privilege of appearing or practicing before the Commission as an independent
accountant continues in effect until the Commission determines that a sufficient showing has
been made in this regard in accordance with the terms of the original order.

Rule 102(e)(5) of the Commission’s Rules of Practice governs applications for
reinstatement, and provides that the Commission may reinstate the privilege to appear and
practice before the Comimission “for good cause shown.”™ This “good cause” determination is
necessarily highly fact specific.

On the basis of information supplied, representations made, and undertakings agreed to
by McClister, it appears that she has complied with-the terms of the April 7, 2005 order denying
her the privilege of appearing or practicing before the Commission as an accountant, that no
information has come to the attention of the Commission relating to her character, integrity,
professional conduct or qualifications to practice before the Commission that would be a basis
for adverse action against her pursuant to Rule 102(e) of the Commission's Rules of Practice, and
that McClister, by undertaking to have her work reviewed by the independent atidit committee of
any company for which she works, or in some other manner acceptable to the Commission, in
her practice before the Commission as a preparer or reviewer of financial statements required to
be filed with the Commission, has shown good cause for reinstatement. Therefore, it is
accordingly, ' '

* Rule 102(e)(5)(i) provides:

“An application for reinstatement of a person permanently suspended or disqualified under paragraph (e)(1) or (e)(3)
of this section may be made at any time, and the applicant may, in the Commission’s discretion, be afforded a
hearing; however, the suspension or disqualification shall continue unless and until the applicant has been reinstaled
by the Commission for good causc shown.” 17 CF.R. § 201.102(c)(5)(1). '

Ve

(]




ORDERED pursuant to Rule 102(e)(5)(1) of the Commission's Rules of Practice that
Debra McClister, CPA is hereby reinstated to appear and practice before the Commission as an
accountant responsible for the preparation or review of financial statements required to be filed
with the Commission. '

By the Commission.

" Elizabeth M. Murphy
Secretary

“ay- J. Lynn Taylor
By: isssilstant Secretary
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. Thomas W. Heath, 111, a former registered representative of New York Stock Exchange,
LLC ("NYSE" or the "Exchange") member firm J.P. Morgan Securities Inc. ("JPMorgan"),
_appeals from NYSE disciplinary action. 1/ The Exchange found that Heath disclosed material
non-public information regarding the pending acquisition of a JPMorgan client, and that such
disclosure constituted "conduct . . . inconsistent with just and equitable principles of trade" in .
violation of NYSE Rule 476(a}(6). The NYSE censured Heath and imposed a $100,000 fine.
This appeal followed. We base our findings on an independent review of the record.

IL

- At the time of the disclosure, Heath was an investment banker and managing director at
JPMorgan, but was planning his imminent departure from JPMorgan to begin a new position as a
managing director and group head at Banc of America Securities LLC ("BofA"). In early 2005,
Tony Ursano, Jr., Global Head of BofA's Financial Institutions Group, began recruiting Heath to

. head BofA's bank group. After interviews with several senior BofA executive officers, in mid-
February Heath was offered and orally accepted a position as BofA's "Head of Banks." In
accepting the BofA offer, Heath informed Ursano that he was committed to completing a
transaction at JPMorgan before starting the new position at BofA.

While Heath was having these discussions with BofA, JPMorgan had been advising
Hibernia Bank ("Hibernia") in connection with its proposed acquisition by Capital One Corp.
("Capital One"). Heath was JPMorgan's "client executive" in charge of the Hibemnia account,
with primary responsibility for securing and managing JPMorgan's role as Hibernia's lead advisor
and primary investment banking representative in connection with the transaction.

After acc;epting the BofA offer, Heath informed his JPMorgan supervisor of his
impending move, but stated his intention to "get [JPMorgan] engaged on Hibernia and get the

1/ On[JuIy 26, 2007, the Commission approved proposed rule changes in connection with
the cpnso]idafion of the member firm regulatory functions of the National Association of
Securities Dealers ("NASD") and NYSE Regulation, Inc. See Secunties Exchange Act
Rel. No. 56146 (July 26, 2007), 91 SEC Docket 517. Pursuant to this consolidation, the
member firm regulatory and enforcement functions and employees of NYSE Regulation,
Inc. were transferred to NASD, and the expanded NASD changed its name to Financial
Industry Regulatory Authority, Inc. See Exchange Act Rel. No. 56148 (July 26, 2007),
91 SEC Docket 522. Because the disciplinary action here was taken before the NYSE-
NASD consolidation of regulatory operations, we continue to use the designation
"NYSE" in this opinion. '
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'_ deal across the finish line" before resi gning. 2/ Heath completed his pre-hire paperwork for
BofA on February 16, 2005, and received a draft of an offer letter from BofA on February 25,
~ 2005. During this period, Heath continued to work at JPMorgan on the Hibemia acquisition.

Prior to Heath's start at BofA and five days beforé the public announcement of the
Hibernia deal, Ursano asked Heath to call Eric Corrigan, the then-head of BofA's depository
. institutions group. Heath and Corrigan's conversation was potentially sensitive because Corrigan
had recently been "very disappointed" and "upset" to learn that Heath would be heading the bank
group, when Corrigan may have previously thought that they would be co-heads of the bank

" group. Ursano urged Heath to "let [Corrigan] know you're fair . . . you're going to be a good

partner with him . . . you're not going to stomp all over him . . . [and] talk about the business plan
going forward." : : '

When Heath and Corrigan spoke the next day, the two discussed overlapping client
accounts and changes in the banking landscape. Near the end of the conversation, Corrigan
inquired about Heath's then-current project, stating: "there are a lot of rumors out in the
marketplace. And [we] ... know you have a bank deal somewhere down in the south.” Heath
testified that he initially demurred, but when Corrigan persisted, he eventually responded: "if
you really want to know, 1 will tell you exactly what it is, but you have to understand, you know,
I've got a week to go. This is obviously confidential information. The deal is done, bankers have
been hired, nothing is going to change. And you just have to understand and respect that," and
stipulated that Corrigan could not "act on this in any way."

~ After Corrigan agreed to keep the information confidential, Heath described the Hibernia
acquisition in detail, describing the parties, JPMorgan's role, the percentage of cash
consideration, and the rationale for the stock consideration. Heath testified that he was trying to
make it clear that the terms and advisors had already been finalized, and thereby protect his client
by preempting any efforts by BofA to solicit business in the transaction. By eliciting Corrigan's
promise of confidentiality, Heath testified that he believed that he had "put a firewall around the
problem.” He also testified that he felt that he was "dealing with someone who's goingtobea
colleague” and "the whole purpose of this [conversation] is to build trust and -- and build a
collegiality with."

Despite his agreement to keep the information confidential, that same day Corrigan
discussed the acquisition with Tom Chen, the head of BofA's diversified financial services group.
Corrigan and Chen discussed contacting Capital One in an attempt to participate in the
transaction -- the result that Heath states that he was trying to preempt. Chen left a voicemail
message with Capital One that evening indicating his awareness of a "bank deal" and asking to

2/ Heath points out that he had no monetary stake in completing the acquisition at JPMorgan
because he would forfeit any deal-based bonus by resigning prior to fiscal year end. He
testified that he was trying to do "the right thing" by delaying his move rather than
disrupting the deal.
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- getinvolved. Chen's message was not returned. On March 3, while Heath was hosting meetings

at his future BofA office and before the acquisition was announced, Corrigan approached him to
ask if "there [was] room for other advisors" on the transaction. Heath responded "don't even go
there . . . [ can't believe you're even saying that.”

The Hibernia acquisition was publicly announced on March 6, 2005. That same day the
Chairman of JPMorgan's North American Mergers and Acquisitions group called Heath and toid
him that BofA had called Capital One attempting to get hired with the "name, price, structure,
timing" of the transaction. Heath was told that he had been identified as the source of the leak,
and that JPMorgan was placing him on leave.

On March 8, Heath briefed Ursano on his disclosure to Corrigan and his understanding of
the subsequent course of events. Heath testified that he requested that Ursano "elevate [the issue]
internally to the top of the house immediately.” The next day, BofA began an investigation. On
March 15, 20035, after interviewing Heath, Chen, Corrigan, and Ursano as part of its internal
investigation, BofA revoked Heath's employment offer, and terminated Chen and Corrigan.
JPMorgan had previously terminated Heath's employment on March 14, 2005. '

m

On January 25, 2006, the NYSE Division of Enforcement (the "Division") charged that
Heath's disclosure violated NYSE Rule 476(a)(6) prohibiting conduct inconsistent with just and
equitable principles of trade (the "J&E Rule"). On November 24, 2006, the Chief Hearing .
Officer of the N'YSE Hearing Panel issued an order (the "Summary Judgment Order") granting
summary judgment to the Division on the issue of lability, concluding that Heath had violated
the J&E Rule. 3/ The Summary Judgment Order held that a "violation of the just and equitable
principles of trade codified by NYSE Ruie 476(a)(6) may occur either through bad faith or |
unethical conduct." (emphasis in original)

The Summary Judgment Order held that Heath's disclosure was unethical, finding that
Heath violated his duty to maintain the confidentiality of material nonpublic information. The
order traced the duty of confidentiality to prohibitions on the disclosure of confidential client
information in the JPMorgan Code of Conduct (the "Code of Conduct") and to agency law
principles, citing "the ethical obligation to which every financial advisor becomes subject upon
learning of sensitive, nonpublic information about a client." The order found that Heath's
"reasons for making the disclosures -- while certainly lacking any malevolent or deceitful quality
-- were, in the final analysis, self-serving in that they were intended to gain the trust of, and
thereby smooth things over with, a soon-to-be colleague.”

3/ The hearing officer granted summary judgment under NYSE Rule 476(c), which
authorizes the hearing officer to "resolve any and all procedural and evidentiary matters
and substantive legal motions."
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The NYSE Hearing Pane] then held a hearing to determine sanctions, taking testimony
from Heath and from the JPMorgan executive that had suspended Heath. 4/ On March 15, 2007,
the panel imposed a censure and $100,000 fine. On October 17, 2007, the NYSE Board of

* Directors affirmed the Summary Judgment Order and the Hearing Panel decision, stating that a

J&E Rule violation "may be established by a finding of either bad faith or unethical conduct."
This appeal followed.

Iv.

We agree with the Exchange's finding that Heath's disclosure constituted unethical
conduct in violation of the J&E Rule. In disclosing confidential client information, Heath
violated one of the most fundamental ethical standards in the securities industry. The duty to
maintain the confidentiality of client information is grounded in fundamental fiduciary
principles, 53/ and is further codified in the Code of Conduct. The Code of Conduct expressly
prohibits the disclosure of confidential information "to anyone outside the firm unless .
authorized to do s0,” and instructs that, even when disclosure is permitted, employees should
"use [their] judgment to limit the amount of information shared and disclose it only on a need-to-
know basis."” 6/ The Code of Conduct also states that this obligation to maintain client

confidentiality continues after the termination of employment with the firm. 7/

We find that Heath's disclosure was ultimately self-interested and for his, not his
principal's, purposes. As Heath testified, "the whole purpose"” of his conversation with Corrigan
was "to build trust and -- and build . . . collegiality." We concur with the NYSE Hearing Panel's
finding that Heath's disclosure "was motivated by a desire to gain the trust of a future colleague."

Heath does not deny that he disclosed material non-public information regarding the
Hibernia acquisition. Instead, he contends that his disclosure did not violate the J&E Rule
because he was not found to have acted in bad faith. Heath argues that a violation of the J&E
Rule must be based on either a finding of bad faith or the violation of another rule or

4/ The panel also heard testimony in Heath's defense from the former general counsel at
JPMorgan, and from a former officer and member of the beerma board of directors that
had approved the acquisition..

5/ See Restatement (Third) of Agency §8.05 (setting forth an agent's duty "not to use or
communicate confidential information of the principal for the agent's own purposes or
those of a third party"); see also Jonathan Feins, 54 S.E.C. 366, 372 (1999) (holding that
""[a]s agent, [applicant] was obligated to act solely for his customer's benefit, and in his
customer's best interests, in completing the transaction"”). '

6/  JPMORGANCHASE CODE OF CONDUCT § 3.1 (November 2004).

7/ Id.at§5.11.
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regulation. 8/ In the alternative, he argues that he had not received "fair notice" that bad faith is
not the standard for J&E Rule liability, and that he had not received notice of the specific state of
mind finding required to sustain disciplinary action under the rule. Heath further asserts that -
"fe]ven if the Commission were to accept the [Exchange's] formulation of ‘unethical conduct as
something broader than bad faith," Heath's actions, when considered in light of all of the
surrounding circumstances, do not satisfy that standard. Finally, Heath contends that the
Exchange's liability finding should be reversed because the issue was improperly decided by an
individual hearing officer acting on a motion for summary judgment. We reject these
contentions for the reasons outlined below.

AL Standard for J&E Rule Violation

Heath argues that liability under the J&E Rule must be premised on a bad faith finding.
As the Exchange points out, however, we have long applied a disjunctive "bad faith or unethical
conduct” stanidard to disciplinary action under the J&E Rule. 9/. This rule incorporates "broad
ethical principles,” 10/ and focuses on the "ethical implications of the [a]pplicant's conduct." 11/
The rule serves as an industry backstop for the representation "inherent in the relationship,"

8/ It is well-established that a violation of another self-regulatory organization ("SRQ") or
Commission rule or regulation will also automatically constitute a violation of the J&E |
Rule. See. e.g., Stephen G. Gluckman, 54 S.E.C. 175, 185 (1999) (noting the
Commission's "long-standing and judicially-recognized policy that a violation of another
Commission or NASD rule or regulation . . . constitutes a violation of" the NASD rule
regarding just and equitable principles of trade). : :

9/ See, e.g., Robert E. Kauffman, 51 S.E.C. 838, 839 n.5 (1993) ("The most that is required
[for a finding of liability under the J&E Rule] is a finding of bad faith or unethical
conduct."), aff'd, 40 F.3d 1240 (34 Cir. 1994) (Table); Chrig Dinh Hartiey, 57 S.E.C. 767,
773 n.13 (2004) ("If no other rule has been violated, a violation of [the J&E Rule] '
requires evidence that the respondent acted in bad faith or unethically.").

10/  Peter Martin Toczek, 51 S.E.C. 781, 788 n.14 (1993); Kauffinan, 51 S.E.C. at 839 n.5;
William F. Rembert, 51 S.E.C. 825, 826 n.3 (1993); Jay Frederick Keeton, 50 S.E.C.
1128, 1134 (1992); sez also Larry Ira Klein, 52 S.E.C. 1030, 1031-32 (1996) (stating that
“the J&E Rule "sets out in broad terms the ethical standard against which the conduct of
securities professionals is measured").

1/ Timothy L. Burkes, 51 S.E.C. 356, 360 (1993), affd, 29 F.3d 630 (9th Cir. 1994) (Table), -
Ben B. Reuben, 46 S.E.C. 719, 722 n.7 (1976).
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between a securities professional and a customer, "that the customer will be dealt with fairly, and
in accordance with the standards of the profession.” 12/

Promulgated to discipline "a wide variety of conduct that may operate as an injustice to

investors or other participants in the marketplace,” 13/ the J&E Rule focuses on the securities
professional's conduct rather than on a subjective inquiry into the professional’s intent or state of
mind. 14/ Accordingly, a violation of the rule need not be premised on a motive or scienter
finding. 15/ For instance, when most recently confronted with another applicant that, like Heath,

Atlanta-One, Inc., 52 S.E.C. 161, 163-64 (1995) (citing Duker & Duker, 6 S.E.C. 386,
388-89 (1939)), aff'd, 100 F.3d 105 (9th Cir. 1996); see also C. Brock Lippitt & Thomas
M. Svalberg, 48 S.E.C. 524, 526 (1986) (sustaining a violation of the rule when
"applicants frustrated the legitimate expectations of investors"), aff'd, 876 F.2d 181 (D.C.
Cir. 1989); Leonard H. Zigman, 40 S.E.C. 954, 956 (1962) (finding applicant's actions
exhibited "an attitude not consistent with the pervasive duty of fair dealing imposed upon
those in the securities business").

Daniel Joseph Alderman, 52 S.E.C. 366, 369 (1995) (holding that the deliberate
withholding of payments due to clients for over two months violated the J&E Rule), aff'd,
104 F.3d 285 (9th Cir. 1997).

Leonard John laleggio, 52 S.E.C. 1085, 1089 (1996) ("By [his] conduct, Ialeggio acted at
least unethically, and thus violated" the J&E Rule), aff'd, 185 F.3d 867 (9th Cir.
1999)(Table); see also Svalberg v. SEC, 876 F.2d 181, 184 (D.C. Cir. 1989) (per curiam)
(stating that "knowledge of what one is doing and the consequences of those actions
suffices” to sustain a violation of the J&E Rule, and that the disciplinary action did not
need to be based on a finding "that the subject believed his action to be illegal” (internal
citation omitted)).

See Shultz v. SEC, 614 F.2d 561, 570 n.20 (7th Cir. 1980) (declining to reach motive of
market maker who violated the J&E Rule when he engaged in transactions "without
legitimate economic purpose"); Keith Springer, 55 S.E.C. 632, 646 (2002) ("We need not
ascertain Springer's motive in order to find that he committed the violations charged.");
Emest A. Cipdani, Jr., 51 S.E.C. 1004, 1006 n.8 (1994) ("[T]he NASD is not required to
demonstrate motive to prove a violation of [the J&E Rule]."); Kenneth Sonken, 48 S.E.C.
832, 836 (1987) (stating that "it is unnecessary to determine the motivation for Sonken's .
action in order to conclude that tampering with the price of an option series violates just
and equitable principles of trade"); Eliezer Gurfel, 54 S.E.C. 56, 63 (1999) ("Proof of
scienter 1s not required to establish a violation of NASD [J&E Rule]."), petition denied,
205 F.3d 400 (D.C. Cir. 2000); Louis Feldman, 52 S.E.C. 19, 21 (1994) ("Scienter is not
an element of the [J&E Rule] violation here."). Although Heath suggests that the J&R
Rule holdings in these cases were contingent on the violations of other rules and
{continued...)




L]
. 8

appealed an SRO disciplinary decision under the J&E Rule based on a state of mind defense, we
explicitly reaffirmed our long-standing view that the rule applies to either conduct committed in
bad faith or conduct violating ethical standards. 16/

As noted, Heath's breach of confidentiality violated one of the most basic duties of a
securities professional, a duty that is grounded in fiduciary principles and reflected in the Code of
Conduct. This conduct was properly subject to discipline under the J&E Rule. We have
repeatedly held that the breach of a security professional's duty to a client is sufficient to sustain a
J&E Rule violation. For example, in E.F. Hutton & Company Inc., 17/ and Bateman Eichler,
Hill Richards, Inc., 18/ we found that applicants violated the rule based on findings that they
violated fiduciary duties by engaging in transactions that created conflicts of interest with their
customers’ trading. These decisions were grounded in fiduciary principles requiring industry
professionals to prioritize the interests of clients above their own interests, not in subjective state
of mind findings. 19/ Fiduciary principles have consistently driven the analysis in other cases
finding unethical conduct under the rule. 20/ Moreover, we have looked to internal firm

15/ (...continued)
regulations, the J&E Rule was the only rule found to have been violated in Gurfel and
Feldman, and the J&E Rule violation in Springer was determined independent of any
other rule violation. ' :

16/  Calvin Dawvid Fox, 56 S.E.C. 1371, 1377 (2003) (remanding to the Exchange to
"expressly consider whether Fox acted in bad faith or unethically™).

17/ 49 8.E.C. 829, 833 (1988) (finding that a firm violated the rule in failing to execute a
customer's limit order while simultaneously selling shares of the same security for its own
account at a price higher than the customer's limit price).

k

1
18/ 47 S.E.C. 1025, 1026, 1028 n.7 (1984) (finding that a firm violated the rule in failing to
execute customer market orders "fully and promptly, to the greatest extent possible,” and

allocating shares to its own short position before customer orders), aff'd, 757 F.2d 1066
(9th Cir. 1985). E

19/ Seec Hutton, 49 S.E.C.! at 832 ("Our aim is to give effect to the reasonable expectations of
the parties to the relationship. Where there is no explicit agreement to the contrary and
the relationship is a fiduciary one, the law goveming fiduciary duties provides
presumptive definition for such expectations.").

20/ Feldman, 52 S.E.C. at 22 (finding the rule was violated even when there was "no specific
NASD rule addressing” the applicant’s transfer of customer accounts to a new firm
without prior consent because "under fundamental principles of agency law such prior
consent is required"); see also laleggio, 52 S.E.C. at 1089 (submission of improper

{continued...)
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compliance policies to inform our determination of whether applicants' conduct, like Heath's,
violated the professional standards of ethics covered by the J&E Rule. 21/

Heath relies on Buchman v. SEC, 22/ for the proposition that bad faith is a required
element of any violation of the J&E Rule, but Buchman is distinguishable. The Buchman court
stated that "a breach of contract between [SRO] members is of no concern to the [SRO] or to the
Commission if such breach does not contravene the ethical standards embodied in" the J&E
Rule, 23/ and cited the "well-settled" proposition that a "breach of contract is unethical conduct
in violation of NASD Rules, only if it is in bad faith, just as conduct violates rule 10b-5 only if _
there is scienter . . .." 24/ It concluded that the failure to deliver stock under a stock sale contract
did not violate the J&E Rule when the breach was "colorably justified by the confusion as to the
true state of the market and as to the applicabie law."” 25/ The Buchman court cited good faith as
the "touchstone” and "measure of culpability,” for determining whether a breach of contract was
justified or whether the breach constituted unethical conduct under the J&E Rule. 26/ Although
the court focused on bad faith as a prerequisite to liability, the ¢ourt's analysis was grounded in
the contractual context of that case. The decision was consistent with long-standing Commission
precedent holding that a breach of contract alone is not automatically unethical conduct in
violation of the rule, but that such breach may constitute a violation if it was "unethical or

20/ (...continued)”
expense reimbursement request "cast doubt on [applicant's] commitment to the fiduciary
standards demanded of registered persons in the securities industry and thus properly are
the subject of NASD disciplinary action"); Joseph H. O'Brien, II, 51 S.E.C. 1112, 1115
(1994) ("It is well established that a securities firm has a fiduciary obligation to its
customers and to the assets the customers entrust to that firm."); Daniel D. Manoff, 55
S.E.C. 1155, 1163 (2002) (finding that the unauthorized use of a customer’s credit card
violated the J&E Rule based on a finding that respondent breached his fiduciary duties).

21/ Dan Adlai Druz, 52 S.E.C. 416, 425 (1995) (finding that the respondent violated the J&E
Rule by settling customer complaints without notifying the legal department when such
action violated firm policy), aff'd, 103 F.3d 112 (D.C. Cir. 1996) (Table); Thomas P,
Garrity, 48 S.E.C. 880, 884 (1987) (finding that failure to adhere to limits on trading of
options under the firm's compliance policy violated the J&E Rule).

22/ 553 F.2d 816 (2d Cir. 1977).

23/ Id. at 8§20.

24/  Buchman, 553 F.2d at 821.

25/  Id. at 820.

26/  Id. at 821.
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dishonorable" or "without equitable excuse or justification." 27/ Following the Buchman
decision, we have continued to focus on bad faith to determine whether a breach of contract, in
and of itself, constitutes a violation of the J&E Rule. 28/ As noted above, however, bad faith is
not the sole standard, and state of mind findings have not been required, for finding hability
under the rule in cases not premised on a breach of contract.

Heath argues that we adopted a general bad faith standard for J&E Rule liability in
Nicholas T, Avello, 29/ and in the Commission order in Calvin David Fox. 30/ However, the
language Heath cites in both instances was dicta and did not reflect a rejection or modification of
established J&E Rule precedent. In Avello, we rejected the applicant's good faith defense
because the J&E Rule violation in that case was based on recordkeeping and reporting rule
violations. 31/ Although the opinion states in dicta that "we have required a showing that the
respondent has acted in bad faith before liability can be found" in the absence of another rule
violation, 32/ the J&E Ruie violation in Avello was in fact based on underlying rule violations.

27/  See, e.g., Samuel B. Franklin & Co., 38 S.E.C. 113, 116 (1957) ("But not every failure to
perform a contract violates the NASD rule; it must also appear that such failure was
unethical or dishonorable."); Southern Brokerage Co., 42 S.E.C. 449, 453 (1964) ("(I}t is
not our function nor that of the NASD under this rule to adjudicate private contract
disputes . . . . 'not every failure to perform a contract violates the NASD rule; it must also
appear that such failure was unethical or dishonorable' or that the breach was committed
‘without equitable excuse or justification." (citations omitted)).

[\
—

See William D. George, 47 S.E.C. 368, 369-70 (1980) (stating that failure to comply with
the terms of an indemnification contract did "not constitute a breach of the NASD's
ethical standards uniess it appears that [applicant] acted in bad faith"); Robert J. Jautz, 48
S.E.C. 702, 704 (1987) ("[I]t is well established that a breach of contract violates NASD
standards only 1f it is committed in bad faith or is accompanied by unethical conduct.”).

29/  Exchange Act Rel. No. 51633 (Apr. 29, 2005), 85 SEC Docket 1299, petition dismissed,
454 F.3d 619 (7th Cir. 2006).

30/ Exchange Act Rel. No. 54840 (Nov. 30, 2006), 89 SEC Docket 1282, aff'd, 2008 U.S.
App. LEXIS 6647 (D.C. Cir. 2008) (per curiam).

31/ Seesupranote 8.

32/  Inresponse to Avello's argument that he could not be found hable because he did not act
in bad faith, the opinion stated "[w]hen a violation of [the J&E Rule] is not based on the
violation of some other rule, we have required a showing that the respondent has acted in
bad faith before liability can be found. There is no bad faith requirement, however, when,
(continued...)
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Heath similarly relies on a footnoted parenthetical in the Fox order that alludes to a bad

. faith measure of liability under the rule. 33/ Our decision in that case, however, dismissed the

* appeal of a NYSE decision based on his late filing of the appeal before the NYSE Board of

" - Directors -- not based on the standard for determining a violation of the rule. We noted that the

underlying NYSE hearing panel decision had found that "Fox's alleged conduct was in bad faith
and unethical," 34/ aithough our decision did not address those findings. Given the applicant's
late filing, our order did not address the merits of the hearing panel's ﬁndmgs or analysis under
the rule. 35/

Thus, neither the Avello decision nor the Fox order was based on the standard to be
applied to J&E Rule violations in the absence of another rule violation. In Avello, the applicant
had violated another rule, and in Fox, we dismissed the appeal without reaching the merits.
Accordingly, dicta in these decisions may not reasonably be read as signaling a reJectlon of the
Commission's longstanding lability standard under the J&E Rule.

Heath also cites various cases in which we cred1ted equitable excuses to reverse SRO
findings of violations of the J&E Rule. These cases are also distinguishable from the direct
breach of a duty to a client presented here. 36/ None of these opinions held that good faith is a

32/  {(...continued)
as here, a violation of [the J&E Rule] is based upon the violation of a Commission rule."
85 SEC Docket at 1302-03.

33/  The order included a footnote describing Jautz as "(holding that if only violation alleged
by NASD is failure to observe just and equitabie principles of trade, there must be a

_finding of bad faith)." 89 SEC Docket at 1282 n.3. As previously noted, the Jautz
decision itself was based on the contractual context of that case. See supra note 28.

) /
34/  Fox, 89 SEC Docket at 1282.

The Fox order also notes that in our earlier order remanding the proceeding, "we asked

35/
the NYSE to address whether Fox's alleged conduct was in bad faith or unethical." 89
SEC Docket at 1282 (emphasis added).

36/  See George R. Beall, 50 S.E.C. 230, 23'1 (1990) (failure to repay debt to prior employer

when the debt had been forgiven decided as breach of contract); George, 47 S.E.C. at
369-70 (failure to reimburse customer under indemnity agreement in the absence of bad
faith decided as breach of contract); Kirk A. Knapp, 51 S.E.C. 115, 120 n.20 (1992)
(inaccurate NASDAQ filing for which respondent was not responsible); Charles
Zandford, 50 S.E.C. 782, 783-84 (1991) (deposit of personal funds to cover a margin call
based on the advice of officials responsible for margin compliance); James Anthony
Morrill, 51 S.E.C. 1162, 1165 ( 1994) (failure to pay an arbitration award when
{continued...)
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per se defense to a violation of the J&E Rule, and the analysis in these cases often emphasized
the unusual circumstances at issue. 37/ Moreover, none of these cases credited a good faith
defense for an applicant that, like Heath, violated a non-contractual fiduciary duty owed directly
to a client or customer.

B. Fair Notice Challenge to J&E Rule

Heath also contends that he lacked notice that the NYSE could discipline under the J&E
Rule for unethical conduct that was not motivated by bad faith. The Supreme Court has stated
that notice arguments "may be overcome in any specific case where reasonable persons would
know that their conduct is at risk." 38/ Notice requirements should not be "mechanically
applied"” but rather are to be evaluated based on the context of the regulation at issue. 39/
Accordingly, Heath's notice claim should be evaluated with respect to his "actual conduct" and
not "hypothetical situations at the periphery of the [rule's) scope or . . . the conduct of other
parties who might not be forewarned by. . . broad language" in the rule. 40/

The Commission and the federal courts have consistently sustained SRO disciplinary
decisions based on a finding of unethical conduct under the J&E Rule, deeming the rule fairly

36/ (...continued)
respondent did not receive notice of the award hearing and relied on advice of SRO

official).

37/  See Morrill, 51 S.E.C. at 1164-65 (noting the "unusual sitvation" in which respondent
was pro se and "evidently in good faith, repeatedly brought to the NASD's attention the
NASD's apparent failure to give him notice of the rescheduled arbitration hearing");
Zandford, 50 S.E.C. at 783 (noting "the exceptional circumstances of this case --
particularly Zandford's good faith reliance on the advice and counsel of . . . management,
including the official in charge of margin requirements™).

38/  Maynard v. Cartwnight, 486 U.S. 356, 361 (1988).

39/  Village of Hoffman Estates v. Flipside, 455 U.S. 489, 498 (1982) ("The degree of
vagueness that the Constitution tolerates -- as well as the relative importance of fair
notice and fair enforcement -- depends in part on the nature of the enactment.”).
Although the Court noted that "a scienter requirement may mitigate a law's vagueness,
especially with respect to the adequacy of notice," the Court did not hold that smenter is
always required to withstand vagueness review. Id. at 499.

40/  diLeo v. Greenfield, 541 F.2d 949, 953 (2d Cir. 1976).
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applied to conduct that "is not ethical and accepted conduct in the securities industry." 41/ In
reviewing notice challenges to the J&E Rule, courts have expressly recognized that "an .
experienced registered representative . . . may be fairly charged with knowledge of the ethical
standards of his profession.” 42/ Courts have consistently found that the rule "is sufficiently
specific and provides an adequate standard of compliance,” 43/ even as applied to conduct that
does not involve securities or employment-related activities. 44/

As an experienced investment banker, Heath can be fairly charged with notice that his
breach of his duty to maintain the confidentiality of his client's information violated the just and
equitable principles of trade. Any reasonably prudent securities professional would recognize
that the disclosure of confidential client information violates the ethical norms of the industry.
Moreover, Heath had actual notice of his duty to maintain the confidentiality of his client's
information, further undermining his notice challenge. Heath acknowledged that he had read the
JPMorgan Code of Conduct, which explicitly codified his obligation to maintain the strict
confidentiality of client information. Heath also testified as to his knowledge of the importance
of maintaining client confidentiality, stating that "one of the factors that creates a successful
M&A banker is . . . having the judgment of how to use [confidential information] and how to use
it in a trustworthy and honest way."

Heath nonetheless argues that he did not have notice that the terms "unethical” and "bad
faith," as those terms are used in applying the rule, are meant to have separate meanings. We
find this argument unpersuasive. Heath's interpretation deprives the disjunctive language in the
standard of any meaning and is contrary to well-established Commission precedent explicitly
finding J&E Rule liability without a finding of bad faith. As previously discussed, Heath does
identify certain instances of dicta suggesting a bad faith standard for J&E Rule violations.

L3

41/  Roomsyv. SEC, 444 F.3d 1208, 1214 (10th Cir. 2006); see also Alderman v, SEC, 104
F.3d 285, 288-89 (9th Cir. 1997) (finding, when respondent violated duty to act in
accordance with "NASD ethical standards,” the application of the J&E Rule based on the

violation of such duties "cannot have come as a surprise”); Sorrell v. SEC, 679 F.2d
1323, 1326 (9th Cir.{1982) (rejecting due process challenge to J&E Rule). Accord
Shultz, 614 F.2d at 571 (holding that a disciplinary rule requiring that market makers
"contribute to the maintenance of a fair and orderly market” is "appropriately specific to
withstand constitutional scrutiny™). -

t

42/  Commins v. Am. Stock Exch., 368 F. Str.lpp. 270,277 (S.D.N.Y. 1973), aff'd 503 F.2d
560 (2d Cir. 1974). ! )

43/  Wemerv. SEC, 44 SEC 622, 625 & n.11, aff'd without opinion (D.C. Cir. 1972); see
also Rooms, 444 F.3d at 1214; Alderman 104 F.3d at 288.

, .
44/  Vail v. SEC, 101 F.3d 37, 39 (5th Cir. 1996) (per curiam) ("Vail had fair notice" that his
non-work conduct "would subject him to sanctions by the NASD.").

{
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However, given our longstanding interpretation of the rule as covering bad faith or unethical
conduct, those isolated instances of dicta could not reasonably be interpreted as signaling a
reversal of existing precedent directly addressing the standard for liability under the J&E
Rule. 45/

Heath cites a series of cases involving disciplinary proceedings against accountants under
our former Rule of Practice 2(¢). 46/ These cases held that disciplinary action under former Rule
2(e) must be premised on notice of the standard governing the rule, including a specific mental
state standard. 47/ Heath cites Checkosky v. SEC, 48/ which held that liability under Rule 2(e)
must be based on notice of the mental state "necessary and sufficient" to violate the rule.
However, the court's analysis in Checkosky was grounded in our implementation of Rule 2(e)
under our "general rulemaking authority” 49/ without a specific statutory mandate. 50/ Under
these circumstances, the court cautioned that a broad interpretation of the rule could be deemed
"a de facto substantive regulation of the profession” and would "raise questions as to the
legitimacy of the rule." 51/

Unlike former Rule 2(e), the Exchange's authority to impose "substantive regulations” on
the conduct of securities professionals is grounded in an explicit and longstanding statutory
mandate. The Securities Exchange Act of 1934 expressly grants SROs the "statutory
responsibility to prevent unethical practices among its membership." 52/ Section 6(b)(5) of the
Exchange Act directs national securities exchanges to promulgate and enforce disciplinary rules,
among other things, "to promote just and equitable principles of trade . . . and, in general, to

45/ See supra nn. 29-37 and accompanying text.

46/ 17 C.F.R. § 201.2(e)(1) (1993) (amended and recodified as 17 C.F.R. § 201.102(¢)).

47/  See Checkosky v. SEC ("Checkosky 1™, 23 F.3d 452 (D.C. Cir. 1994); Checkosky v.
SEC ("Checkoksy 11"}, 139 F.3d 221 (D.C. Cir. 1998); Marrie v. SEC, 374 F.3d 1196
(D.C. Cir. 2004).

48/  Checkoskyl, 23 F.3d at 458.

49/  Id. at 456.

50/  The Commission's authority under Rule 102(¢) was subsequently codified in the
Sarbanes-Oxley Act of 2002, 15 U.S.C. §78d-3. See Marrie, 374 F.3d at 1203.

51/  Checkosky I, 23 F.3d at 459; see also Marrie, 374 F.3d at 1205 ("The Commission's
authority to discipline professionals has long been distinguished from the execution of its
substantive enforcement functions.").

52/ Valley Forge Sec. Co., 41 S.E.C. 486, 490 (1963).
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protect investors and the public interest." 53/ In associating with the Exchange, securities
professionals "voluntarily subject [themselves] to the NYSE rules," 54/ and recognize the
Exchange's authority "to discipline their members for unethical behavior as well as violations of
law." 55/ In contrast to the former distinction between our "authority to discipline professionals"
under Rule 2(¢) and "the execution of [our]} substantive enforcement functions," 56/ the J&E
Rule reflects an integral part of the Exchange's express regulatory mandate under the Exchange
Act,

Moreover, the court recognized in Marrie that "professional disciplinary rules have
withstood vagueness challenges,” 57/ and the Rule 2(e) cases cited by Heath do not suggest that
the state of mind requirements were meant to be broadly applied to all such disciplinary rules. 58/
We note that courts have rejected notice challenges to disciplinary rules as applied to a wide

range of professions without imposing state of mind requirements. 59/ Such challenges have

53/ 15U.S.C. § 781f(b); cf. 15 U.S.C. § 780-3(b)(6) (comparable provision for national
securities associations).

54/  Gold v. SEC, 48 F.3d 987, 993 (7th Cir. 1995); see also Merrill Lynch, Pierce, Fenner &
Smith, Inc. v. Georgiadis, 903 F.2d 109, 113 (2d Cir. 1990) (indicating that the
obligations of securities professionals under the disciplinary rules are "contractual in
nature").

55/  Paul K. Grassi, Jr., Exchange Act. Rel. No. 52858 (Nov. 30, 2005), 86 SEC Docket 2494,
2497.

36/ Mamie, 374 F.3d at 1205.

57/  Seeid. (observing that "the Commission could reasonably conclude that any licensed
accountant is on notice of professional standards generally . . . . For this reason,
professional disciplinary [r]ules have withstood vagueness challenges.”).

Although Heath cites a case addressing requisite state of mind findings in disciphinary
action taken by the Patent and Trademark Office ("PTQO"), the court's analysis in that case
focused on whether the PTO's complaint sufficiently charged a violation of the relevant
disciplinary rule. Halvonik v. Dudas, 398 F. Supp. 2d 115, 125 (D.D.C. 2005), affd, 192
Fed. Appx. 964 (D.C. Cir. 2006) (mem. per curiam).

|U'I
=3

59/  See. e.g., Amett v. Kennedy, 416 U.S. 134, 164 (1973) (regulation authorizing discipline
of civil servant "for such cause as will promote the efficiency of the service"); Perez v.
Hoblock, 368 F.3d 166, 169 (2d Cir. 2004) (racing community rule prohibiting "any
action detrimental to the best interests of racing"); LeRoy v. Illinois Racing Board, 39
F.3d 711, 715 (7th Cir. 1994) (racing community rule forbidding ™improper language' or
‘improper conduct' by licensees toward regulators"); U.S. v. Hearst, 638 F.2d 1190, 1197

(continued...}
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failed even when the regulation "is admittedly flexible, and officials implementing [the] standard
will undoubtedly exercise some discretion in interpreting and applying the regulation.”" 60/ In
assessing such notice claims, courts have evaluated the conduct at issue against the professional
"norms" of the vocation or profession "as embodied in codes of professional conduct,” 61/ but do
not require specific state of mind findings. 62/ As discussed above, Heath's disclosure of his
client’s confidential information violated such norms.

We conclude that Heath failed to demonstrate that he lacked notice that his conduct
violated the just and equitable principles of trade covered under the J&E Rule. Heath's
disclosure of confidential client information clearly violated the ethical norms of securities
professionals protected under the rule. Heath's position is further undercut by the express
restrictions on the use of client information in the Code of Conduct.

C. Circumstances Surrounding Heath's Disclosure

Heath points to circumstances which, he claims, excuse his actions based on the context
of his disclosure. He asserts that, "[v]iewed objectively, what Mr. Heath did and the reasons for
his conduct do not support any finding of wrongdoing approaching bad faith." Among other
things, Heath notes that his disclosure was not premeditated, resulted in no personal enrichment
and had no effect on the deal or the markets. We are not persuaded, however, that any of the
circumstances cited by Heath absolve his conduct; although, as discussed below, they were
considered by the Exchange in determining sanctions and by us in assessing those sanctions.

Heath further claims in particular that he was "authorized -- or, at least, was actively
attempting -- to protect Hibernia's interest by making the disclosure to freeze out Mr. Corrigan."
However, Heath's decision to divulge unquestionably confidential information was not justified
on this basis. The record does not indicate that Heath could have reasonably believed that
Corrigan was in a position to threaten the transaction, or that detailed disclosure was otherwise
necessary to protect Hibernia's interests. The transaction had not been publicly announced and

59/ (...continued)
(9th Cir. 1980) (disciplinary rule prohibiting "conduct unbecoming a member of the
bar"); diLeo, 541 F.2d at 953 (teacher disciplinary rule authorizing disciplinary action for
"other due and sufficient cause . . ."); Allen v. City of Greensboro, 452 F.2d 489, 491 (4th
Cir. 1971) (disciplinary regulation for police officers prohibiting conduct "unbecoming an
officer and a gentleman").

CN
<
~

Perez, 368 F.3d at 175.

|

61/  Inre Snyder, 472 U.S. 634, 645 (1985) (interpreting attorney disciplinary rule prohibiting
"conduct unbecoming a member of the bar").

I

62/  Perez, 368 F.3d at 175-76.
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Corri g'a‘n had not indicated that he had access to any information sufficient to jeopardize the
acquisition. When Corrigan referenced "rumors in the marketplace" about "a bank deal
somewhere in the south," the reasonable course of action for protecting Hibernia's interest was to
decline to discuss the transaction. Instead, Heath chose to divulge highly sensitive information
about the critical terms of the transaction.

In addition, Heath cites the testimony and support of a former officer and director of
Hibernia who stated that he did not consider Heath's disclosure to be a breach of Hibernia's
confidence under the circumstances.  However, this former officer testified in his individual
capacity, and the record suggests that he was not aware of the disclosure until after it had been
made. Heath's duty of confidentiality was owed to Hibernia as his investment banking client --
not to any individual Hibemnia officer or director. At the time of Heathi's conversation with
Corrigan, Heath did not have general authorization to disclose information about the merger
except on a need-to-know basis. In the absence of express prior authorization from his client and
in accordance with the Code of Conduct, Heath remained bound by his obligation to safeguard
information about the acquisition solely for Hibernia's interest.

Heath further argues that he viewed Corrigan as a future colleague and believed that
Corrigan had an independent duty to keep the information confidential. In this regard, he cites
Corrigan's express assurance of confidentiality and also argues that Corrigan had a separate duty
to keep the information confidential because BofA had represented Capital One in other
transactions. However, even if Heath did not believe that Corrigan was permitted to act on the
information, that belief did not absolve Heath's own disclosure. Heath owed a duty of
confidentiality directly to Hibernia, and Corrigan had no legitimate interest in information about
the acquisition before the public announcement of the deal. In choosing to disclose the
information, Heath favored his interest in establishing a collegial relationship with Corrigan over

/ his client's interest in the confidentiality of highly sensitive and material pricing information.

Nor are we persuaded that the lack of demonstrable client harm in this instance excused his
disclosure. The ethical prohibition on the disclosure of confidential client information is not
contingent upon future harm. 63/

[
]
e

See Reuben, 46 S.E.C. at 722 n.7 ("The absence of actual harm is of little, if any,
mitigative moment. This is not a civil action to collect money damages. It is an ethical
proceeding. Hence our concern is with the ethical implications of the applicant's conduct.
Those implications can be serious even where, as here, no legally cognizable wrong was
inflicted.").

l
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V.

Heath also asserts that the hearing officer erred in granting the Division's motion for
summary judgment. 64/ Heath argues that the hearing officer did not resolve questions of fact
and draw all reasonable inferences in his favor as required by the first prong of the summary
judgment standard. Among other things, Heath argues that the hearing officer did not
appropriately consider: Corrigan's responsibility to keep the information confidential; Heath's
desire to prevent Corrigan from soliciting business in the transaction; testimony from the former
Hibernia executive indicating that he did not consider the disclosure to be a breach of
confidentiality; and a purported lower risk of harm to the client from the disclosure "given the
advanced stage of the" deal. Heath also contends that the second prong of the summary
judgment standard was not satisfied, arguing that the J&E Rule requires a "fact sensitive . . .
nuanced determination rarely susceptible to a ruling as a matter of law."

In evaluating Heath's arguments on appeal, we have conducted a de novo review of the
record. The record includes Heath's on-the-record testimony taken by the Division during its
investigation, and Heath's testimony before the NYSE Hearing Panel during the penalty phase of
the NYSE hearing. While Heath has disputed whether his disclosure breached his duty to
Hibernia, he does not contest the material facts underlying the NYSE's finding of a violation of
the rule, 1.e., his disclosure of material non-public information regarding the pending merger of
his client and the circumstances surrounding his conversation with Corrigan. As noted above,
the Exchange's liability finding was based on Heath's violation of established standards of
conduct in the industry. Based on our de novo review, we find that the justifications advanced by
Heath do not uitimately excuse his breach of one of the most critical responsibilities of a
financial advisor. Under the circumstances, we find no prejudice to Heath resulting from the
hearing officer's ruling. 65/

64/  In the absence of a legal standard governing summary judgment in the NYSE rules, the
hearing officer looked to the Federal Rules of Civil Procedure two prong test for
summary judgment when "there is no genuine issue as to any material fact and . . . the
moving party is entitled to judgment as a matter of law.” Fed. R..Civ. P. 56(c).

SN
h
S

See McCarthy v. SEC, 406 F.3d 179, 187 (2d Cir. 2005) (finding that the "due process
afforded [the applicant] before the Commission cured any alleged defect" in the
proceedings before the NYSE); see also Sorrell v. SEC, 679 F.2d 1323, 1326 (9th Cir.
1982).

l

The disposition of this case was simplified by the clear breach of confidentiality, and the
undisputed facts underlying the violation. The unique factual circumstances of this case
notwithstanding, we note that the hearing record for SRO disciplinary action is often best-
served by restraint in the granting of summary judgment on the issue of liability. See
Frank P. Quattrone, Exchange Act Rel. No. 53547 (Mar. 24, 2006), 87 SEC Docket 2155,
(continued...)
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VI

Section 19(e)(2) of the Exchange Act directs us to sustain the NYSE's sanctions unless
we find, having due regard for the public interest and the protection of investors, that the
sanctions are excessive Or oppressive or impose an unnecessary or inappropnate burden on
competition. 66/ Heath does not claim, and the record does not show, that the NYSE's action
was excessive or oppressive or imposed an undue burden on competition.

The violation here is "neither technical nor esoteric." 67/ Heath disclosed information he
knew to be "obviously confidential" regarding the parties, structure and pricing of a pending
merger, even if Heath did not perceive his disclosure as violating his duty of confidentiality. The
ability to credibly assure a client that such information will be used solely to advance the client's
own interests is central to any securities professional's ability to provide informed advice to
clients. Disclosure of such information jeopardizes the foundation of trust and confidence crucial
to any professional advising relationship. Whether or not the disclosure ultimately harmed his
client, it violated the ethical standards to which all members of the industry must adhere and
which the Exchange is charged with protecting.

In determining the sanctions, the Exchange considered the mitigating circumstances in
this case, including among other things: the lack of premeditation, bad faith, direct client harm
or personal enrichment, Heath's elevation of the issue at BofA and cooperation with the
Exchange's investigation, and the promise of confidentiality he received from a future colleague.
The Exchange also credited Heath's reputation for integrity and trustworthiness, sincere remorse,
and the unlikelihood of repetition of the violative conduct. The Exchange ultimately declined to
impose an industry bar but felt that a substantial fine was warranted by the serious nature of

&

{...continued)

2166 (setting aside NASD action when "NASD improperly granted summary disposition
on" the issue of liability). Such restraint is particularly appropriate when the central issue
is whether the respondent's conduct violated industry norms.

66/  15U.S.C. § 78s(e)(2).

67/  Protective Group Sec. Corp., 51 S.E.C. 1233, 1242 (1994).
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¢ Heath's conduct. Under all the circumstances, we agree. We also find that the sanctions imposed
by the Exchange were consistent with the public interest. Accordingly, we sustain the NYSE
action.

An appropriate order will issue. 68/

By the Commission (Chairman COX and Commissioners CASEY, AGUILAR, and
PAREDES); Commissioner WALTER not participating.

. Elizabeth M. Murphy
Secretary

ij Fison)
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. 68/  Wehave considered all of the parties’ contentions. We have rejected or sustained them to
: the extent that they are inconsistent or in accord with the views expressed in this opinion.




UNITED STATES OF AMERICA
before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Rel. No. 59223 / January 9, 2009

Admin. Proc. File No. 3-12890

In the Matter of the Application of

THOMAS W.HEATH, 1]
" ¢/o Gary P. Naftalis
Kramer Levin Naftalis & Frankel LLP
. 1177 Avenue of the Americas
New York, New York 10036

For Review of Disciplinary Action Taken by

NYSE REGULATION, INC.

ORDER SUSTATNING DISCIPLINARY ACTION TAKEN BY NATIONAL SECURITIES
EXCHANGE '

. On the basis of the Commission's opinion issued this day, itis

ORDERED that the disciplinary action taken by NYSE Regu]atxon Inc. agamst Thomas
W. Heath, III, be, and it hereby is, sustained.

By the Commission.

Elizabeth M. Murphy
Secretary
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' SECURITIES EXCHANGE ACT OF 1934

UNITED STATES OF AMERICA
: Before the
. SECURITIES AND EXCHANGE COMMISSION
Release No. 59226 / January 12, 2009

ADMNiSTMTIVE PROCEEDING

File No. 3-13329

~ Section 15(b) of the Securities Exchange Act of 1934 (“Exchange Act™) against Howard Graham -

ORDER INSTITUTING
ADMINISTRATIVE PROCEEDINGS
o _ PURSUANT TO SECTION 15(b) OF THE
In the Matter of ~ "SECURITIES EXCHANGE ACT OF 1934,
s MAKING FINDINGS, AND IMPOSING
Howard Graham, REMEDIAL SANCTIONS.
Reépondent.
) IR

The Securities and Exchange Commission (“Commission”) deems it appropriate and in the
public interest that public administrative proceedings be, and hereby are, instituted pursuant to

(“Respondent™).
. 1. .

In anticipation of the institution of these proceedings, Respondent has submitted an Offer
of Settlement (the “Offer”) which the Commission has determined to accept. Solely for the
purpose of these proceedings and any other proceedings brougtit by or on behalf of the
Commission, or to which the Commission is a party, and without admitting or denying the findings
herein, except as to the Commission’s jurisdiction over him and the subject matter of these
proceedings, and the findings contained in Section 111.2 below, which are admitted, Respondent
consents to the entry of this Order Instituting Administrative Proceedings Pursuant to Section 15(b)

- of the Securities Exchange Act of 1934 Making Findings, and Imposing Remedial Sanctions

(“Order™), as set forth below.
111.

On the basis of this Order and Respondeht’s Offer, the Commission finds that:

y .o/l Fo




1. At all relevant times, Graham was a sales agent of a Massachusetts-based
corporation, Braintree Energy, Inc. (“Braintree™), which issued securities in the form of investment
contracts and/or fractional interests in oil and gas leases. Graham, 48 years old, is a resident of
Ontarnio, Canada.

2. On December 23, 2008, a final judgment was entered by consent against
Graham permanently enjoining him from future violations of Sections 5(a), 5(c), and 17(a) of the
Securities Act of 1933 (“Securities Act™), and Sections 10(b) and 15(a) of the Exchange Act and |
Rule 10b-5 thereunder in the civil action entitled Securities and Exchange Commission v.
Braintree Energy. Inc. et al., Civil Action Number 3:07-CV-10307, in the United States District
Court for the District of Massachusetts.

3. The Commission’s complaint, filed on February 20, 2007, alleged that
Graham, a Canadian citizen, used Braintree to orchestrate an offering and sale of unregistered
securities in the form of investment contracts and/or fractional interests in 01l and gas leases.
Graham made numerous oral and written misrepresentations between at least 2000 through 2006 to

‘more than 200 investors nationwide and in foreign countries regarding the investors’ expected rate

of return-and their associated investment risks. Graham failed to disclose many material facts to
the investors, including that Graham received up to 30% of investor funds. As a result of the
scheme, Graham obtained at least $9 million in investor funds and Graham and/or entities
coritrolled by him received approximately $3 million.

Iv.
In view of the foregoing, the Commission deems it appropriate and in the public interest to
impose the sanctions agreed to in Respondent Graham’s Offer.

Accordingly, it is hereby ORDERED:

Pursuant to Section 15(b)(6) of the Exchange Act that Respondent Graham be, and hereby is

- barred from association with any broker or dealer.

Any reapplication for association by the Respondent will be subject to the applicable laws
and regulations governing the reentry process, and reentry may be conditioned upon a number of
factors, including, but not limited to, the satisfaction of any or all of the following: (a) any
disgorgement ordered against the Respondent, whether or not the Commission has fully or partially
waived payment of such disgorgement; (b) any arbitration award related to the conduct that served
as the basis for the Commission order; (¢) any self-regulatory organization arbitration award to a




customer, whether or not related to the conduct that served as the basis for the Commission order;
and {d) any restitution order by a self-regulatory organization, whether or not related to the conduct

. that served as the basis for the Commission order.

By the Commission.

Elizabeth M. Murphy
Secretary

. nn Tayior
By }i{st?stant Secretery
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UNITED STATES OF AMERICA
Before the
SECURITIES A_ND EXCHANGE COMMISSION

INVESTMENT ADVISERS ACT OF 1940
Release No. 2827/ January 12, 2009

INVESTMENT COMPANY ACT OF 1940
Release No. 28580 / January 12, 2009

ADMINISTRATIVE PROCEEDING
File No. 3-13332

ORDER INSTITUTING ADMINISTRATIVE

In the Matter of ' AND CEASE-AND-DESIST PROCEEDINGS
: _ . PURSUANT TO SECTION 203(¢) OF THE
GABELLI FUNDS, LLC, ' INVESTMENT ADVISERS ACT OF 1940

AND SECTIONS 9(b) AND 9(f) OF THE

Respondeént. ' ' INVESTMENT COMPANY. ACT OF 1940,

- MAKING FINDINGS AND IMPOSING
REMEDIAL SANCTIONS AND A CEASE-
AND-DESIST ORDER

I

The Securities and Exchange Commission (“Commission”) deems it appropriate and in the

' public interest that public administrative and cease-and-desist proceedings be, and hereby are,

instituted pursuant to Section 203(e) of the Investment Advisers Act of 1940 (“Advisers Act”) and
Sections 9(b) and 9(f) of the Investment Company Act of 1940 (“Investment Company Act™)
against Gabelli Funds, LLC (“Respondent” or “Gabelli”).

IL.

In anticipation of the institution of these proceedings, Respondent has submitted an Offer
of Settlement (“Offer”’) which the Commission has determined to accept. Solely for the purpose of
these proceedings and any other proceedings brought by or on behalf of the Commission, or to
which the Commission is a party, and without admitting or denying the findings herein, except as
to the Commussion’s jurisdiction over it and the subject matter of these proceedings, which are
admitted, Respondent consents to the entry of this Order Instituting Administrative and Cease-and-
Desist Proceedings Pursuant to' Section 203(e) of the Investment Advisers Act of 1940 and
Sections 9(b) and 9(f) of the Investment Company Act of 1940, Making Findings and Imposing
Reniedial Sanctions and a Cease-and-Desist Order (“Order™), as set forth below.

94t




IIL.

On the basis of this Order and Respondent’s Offer, the Commission finds' that:

Summary

. This matter concerns violations of Section 19(a) of the Investment Company Act and
Investment Company Act Rule 19a-1 by two closed-end funds, The Gabelli Convertible and
Income Securities Fund Inc. and The Gabelli Utility Trust (collectively, the “Funds™). Section
19(a) of the Investment Company Act and Investment Company Act Rule 19a-1 require funds to
provide shareholders with contemporaneous written statements identifying the source of
distributions to shareholders if any portion of the distributions is from a source other than the
fund’s net income.? The purpose of Section 19(a) and Rule 19a-1 is to provide shareholders
adequate disclosure of the sources from which distributions are made.

During the period from January 1, 2002 through December 31, 2003 (the “relevant
period™), significant portions of all but one of the Funds’ shareholder distributions were from
shareholder capital and capital gains. None of the distributions was accompanied by a notice that
contained the information required by Rule 19a-1. The Funds therefore violated Section 19(a) of
the Investment Company Act and Investment Company Act Rule 19a-1. Pursuant to agreements
with the Funds, Gabelli was responsible for the Funds’ administrative operations, which included
providing Section 19(a) notices to sharcholders of the Funds. Gabelli also represented in a 2001
exemptive application to the Commission that notices that comply with Rule 19a-1 would be sent
to the Funds’ shareholders. Although Gabelli regularly tracked the Funds’ performance and knew
or was reckless in not knowing that the Funds regularly paid distributions from sources other than
net income, it failed to provide contemporaneous notices containing the information required by
Rule 19a-1 to the Funds’ shareholders. Gabelli thus caused and willfully® aided and abetted the
Funds’ violations of Section 19(a) of the Investment Company Act and Investment Comnpany Act
Rule 19a-1.

Respondent

1. Gabelli, an investment adviser registered with the Commission under Section
203(c) of the Advisers Act, provides investment management and administrative services to nine
publicly-traded, closed-end investment companies registered under the Investment Company Act,
including The Gabelli Convertible and Income Securities Fund Inc. and The Gabelli Utility Trust.

! The findings herein are made pursuant to Respondent’s Offer of Settlement and are not binding on any
other person or entity in this or any other proceeding.

2 According to Section 19(a)(1) of the Investment Company Act, a fund’s “net income” is “accumulated
undistributed net income . , . not including profits and losses realized upon the sale of securities or other properties.”

3 A willful violation of the securities laws means merely ““that the person charged with the duty knows what he is
doing.”” Wonsover v. SEC, 205 F.3d 408, 414 (D.C. Cir. 2000) (quoting Hughes v. SEC, 174 F.2d 969, 977 (D.C.
Cir. 1949)).
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Gabelli’s principal place of business is Rye, New York. Gabelli is a subsidiary of GAMCO
Investors, Inc. (NYSE: GBL).

Other Relevant Entities

2. The Gabelli Convertible and Income Securities Fund Inc., a closed-end
diversified management investment company registered under the Investment Company Act, was
" incorporated under the laws of Maryland on December 19, 1988. Its shares trade on the New York
Stock Exchange under the symbol GCV. The Gabelli Convertible and Income Securities Fund Inc.,
which seeks a high level of total return through a combination of current income and capital
appreciation, pays distributions quarterly. Its fiscal year ends on December 31.

3. The Gabelli Utility Trust, a closed-end, non-diversified management investment
company registered under the Investment Company Act, was incorporated under the laws of
Delaware on February 25, 1999, lis shares trade on the New York Stock Exchange under the
symbol GUT. The Gabelli Utility Trust, which seeks long-term capital appreciation, pays
distributions monthly. Its fiscal year ends on December 31.

Section 19(a) Violations

4. Section 19(a) of the Investment Company Act prohibits investment companies such
as closed-end funds from paying distributions from any sotrce other than net income unless the
payments are accompanied by contemporaneous written statements to shareholders disclosing the
sources of the distributions. Rule 19a-1 specifies that the written statement must be on a separate
paper and clearly indicate what portion of the payment is from: 1) net income (not including capital
gains); 2) capital gains; and 3) paid-in surplus or other capital source. The purpose of Section
19(a) and Rule 19a-1 is to afford shareholders adequate disclosure of the sources from which the
payments are made so shareholders will not believe that a fund portfolio is generating investment
income when, in fact, distributions are paid from other sources, such as shareholder capital or
capital gains.* ‘

, 5. During the relevant period, The Gabelli Convertible and Income Securities Fund
Inc. and The Gabelli Utility Trust had managed distribution policies (disclosed to shareholders in
the Funds’ respective prospectuses and annual reports) that require fixed payments to shareholders
on a regular basis, regardless of investment performance. Pursuant to these policies, the Gabelli
Convertible and Income Securities Fund Inc. paid an annual distribution of 8% of its average NAV
to shareholders and The Gabelli Utility Trust paid $.06 per share to shareholders each month. The
distribution policies for the Funds provide that to the extent the target distribution payment for any
period exceeds net investment income and short-term capital gains, the shortfall is funded with
shareholder capital or long-term capital gains.

* Rule 19a-1(g) states: “[t}he purpose of this section, in the light of which it shall be construed, is to afford security
holders adequate disclosure of the sources from which dividend payments are made.” Sge SEC Release No. 71,
1941 WL 37715 (Feb. 21, 1941) (“An important feature of the rule is the extent to which it requires explicit and
affirmative disclosure whenever a dividend is being paid from a capital source.”).
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6. By contract, Gabelli was responsible for the Funds® administrative operations
during the relevant time period. The contract between Gabelli and The Gabelli Convertible and
Income Securities Fund Inc. appoints Gabelli as the fund’s investment manager and directs Gabelli
to “oversee the administration of all aspects of the Fund’s business and affairs and provide such
sérvices required for effective administration of the Fund.” That agreement requires Gabelli to
“oversee the performance of administrative and professional services rendered to the Fund of the
Corporation by others including the Administrator, Custodian, Transfer Agent and Dividend
Disbursing Agent, as well as legal, accounting and auditing services.” Likewise, the contract
between Gabelli and The Gabelli Utility Trust directs Gabelli “to oversee the administration of all
aspects of the Fund’s business and affairs and provide, or arrange for others whom it believes to be
competent to provide” specified administrative functions.

7. In July 2001, Gabelli and the Funds jointly applied to the Commission for, and
received, an exemption from Section 19(b) of the Investment Company Act to permit the Funds to
distribute long-term capital gains throughout the year, instead of annually. In the exemptive
application, Gabelli and the Funds represented that “[i]n accordance with Rule 19a-1 under the

- [Investment Company Act], a statement showing the source or sources of the distribution, i.e., net

income, net short-term capital gains, net long-term capital gains and/or returns of capital
accompanies or would accompany each distribution.” Gabelli and the Funds also stated in the
application that the disclosures accompanying the Funds’ distributions would enable shareholders
to understand that the fund payouts were not tied to the Funds’ investment income.

8. During the relevant time period, the Funds made distributions to shareholders from
shareholder capital and capital gains, as shown below annually on a per share basis.

Net Investment Income ) 24% $.1880
o = - i i e | ot R Vo s 0516}
;| g .”*$ 560:}&
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Net Investment Income _15.5% $.11175 12% $.08544
‘Gépital Gdin§ -7 ok T 50% $3611]. . . 31%.|.%. $.22368.
Shareholder Capltal “’F’” Sl 345% | 782469 YL ST% (- $.41088

9. During 2002, a portion of all of The Gabelli Convertible and Income Securities
Fund Inc.’s quarterly distributions were paid from shareholder capital, while in 2003, portions of
three of the four quarterly distributions of The Gabelli Convertible and Income Securities Fund
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Inc.’s quarterly distributions were paid from shareholder capital and capital gains.” During 2002
and 2003, portions of all twenty-four of The Gabelli Utility Trust’s monthly distributions were paid
from shareholder capital and capital gains.® However, none of these distributions by the Funds was
accompanied by notices informing shareholders that such payments were from shareholder capital
-and capital gains. Gabelli only issued quarterly press releases for the Funds in 2002 and 2003 that
failed to provide any information regarding the source of the Funds’ distributions for the relevant
quarter.’

10. By paying distributions to shareholders from sources other than net income without
disclosing the source of those distributions in a notice that accompanied the distributions, the
Funds violated Section 19(a) of the Investment Company Act and Investment Company Act Rule
19a-1.

11.  Gabelli knew-or was reckless in not knowing that the Funds were paying
distributions to shareholders from sources other than the Funds’ net income. In advance of the
Board of Director meetings for the Funds in 2002 and 2003, Gabelli received detailed information
regarding the Funds’® distributions, including materials showing that these distributions would
exceed the Funds® projected net income for the relevant quarter and characterizing portions of
these distributions as “return of capital.” Moreover, Gabelli closely tracked the Funds’
performance on a book and tax basis and knew that the Funds regularly paid distributions from
sources other than net income. Nevertheless, Gabelli, which was responsible for the Funds’
administrative functions and had explicitly represented to the Commission that the Funds’
distributions would be accompanied by Rule 19a-1 notices, failed to provide such
contemporaneous notices containing the information required by Section 19(a) and Rule 19a-1
during 2002 and 2003.

_ 12, Asaresult of the conduct described above, Gabelli caused and willfully aided and
abetted the Funds’ violations of Section 19(a) of the Investment Company Act and Investment
Company Act Rule 19a-1.

Respondent’s Cooperation and Remedial Efforts

13.  In determining to accept the Offer, the Commission considered the remedial acts
undertaken by Respondent.

3 Qut of total distributions paid of $6,110,659 in 2002 for The Gabelli Convertible and Income Securities Fund Inc.,
$3,885,345 was from shareholder capital; for 2003, out of total distributions paid of $8,985,195, $340,383 was from

capital gains and $6,705,640 was from shareholder capital.

¢ Out of total distributions paid of $9,496,830 in 2002 for the Gabelli Utility Trust, $4,760,629 was from capital
gains and $3,261,058 was from shareholder capital; for 2003, out of total distributions paid of $12,348,980,

$3,836,119 was from capital gains and $7,047,175 was from shareholder capital.

7 During the relevant period, both funds provided shareholders with Internal Revenue Service Forms 1099-DIV that
identified the source of the shareholders’ distributions for the prior calendar year. In addition, both Funds’ annual
reports, posted on Gabelli’s website, identified the source of distributions made by the Funds. Such notices did not
comply with Section 19(a) and Rule 19a-1 because they were not made contemporaneously with each distribution.
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Iv.

In view of the foregomg, the Commission deems it appropriate and in the pubhc interest to

" impose the sanctions agreed to in Gabelh s Offer.

Accordingly, it is hereby ORDERED pursuant to Sections 9(b) and 9(t) of the Investment

Company Act and Section 203(e) of the Advisers Act that:

A. Gabelli shall cease and desist from causing any. violations and any future violations
of Section 19(a} of the Investment Company Act and Investment Company Act Rule 19a-1; and

B. Gabelli shall, within ten (10) days of the entry of this Order, pay a civil money
penalty in the amount of $450,000 to the United States Treasury. If timely payment is not made,
additional interest shall accrue pursuant to 31 U.S.C. § 3717. Such payment shall be: (A) made by
United States postal money order, certified check, bank cashier’s check or bank money order; (B)
made payable to the Securities and Exchange Commission; (C) hand-delivered or mailed to the
Office of Financial Management, Securities and Exchange Commission, Operations Center, 6432
General Green Way, Stop 0-3, Alexandria, VA 22312; and (D) submitted under cover letter that
identifies Gabelli Funds, LLC as a Respondent in these proceedings, the file number of these

. proceedings, a copy of which cover letter and money order or check shall be sent to Christopher R.

Conte, Esq., Division of Enforcement, Securities and Exchange Commission, 100 F Street, N.E.,
Washington, D.C. 20549-4628.

By the Commission.

Elizabeth M. Murphy
Secretary

U b,
Ely .m E‘eﬂ Peterson

ad Y P NN,
ssisiant Secrsiy

AN
. ,
w“ T [
a .
NEUE T he
- - © oy PR e
Do s [ Sl
-— . "' ‘{' .
T —r . \ - -
' o . PO B
P PN RS ~
ST e [L(
LS 3 =
‘6“!7" E .(“\
.\ ' ",
f),f{
- .




(mmissuner Welfer
net Mﬁ 5

UNITED STATES OF AMERICA
Before the
SECURITIES AND EXCHANGE COMMISSION

Securities Act of 1933
Release No. 8997 / January 12, 2009

Administrative Proceeding
File No. 3-13332

In the Matter of ORDER UNDER RULE 602(e) OF THE
SECURITIES ACT OF 1933 GRANTING A
Gabelli Funds, LL.C, WAIVER OF THE RULE 602(c)(3)

DISQUALIFICATION PROVISION
Respondent.

L

Gabelli Funds, LLC (“Gabelli”) has submitted two letters, dated July 1, 2008 and
September 15, 2008, each requesting a waiver of the Rule 602(c)(3) disqualification from
the exemption from registration under Regulation E arising from two separate orders
entered by the Commission.

IL.

On April 24, 2008, pursuant to Gabelli’s Offer of Settlement, the Commission
issued an Order Instituting Administrative and Cease-and-Desist Proceedings, Making
Findings, and Imposing Remedial Sections and a Cease-and-Desist Order Pursuant to
Sections 203(e) and 203(k) of the Investment Advisers Act of 1940 and Sections 9(b) and
9(f) of the Investment Company Act of 1940 (“Order F’) against Gabelli. The
Commission found that Gabelli permitted a United Kingdom hedge fund investment
adviser (“U.K. manager”} to market time a mutual fund managed by Gabelli in exchange
for the U.K. manager’s investment in a hedge fund advised by a Gabelli affiliate. The
Commission concluded that as a result of such conduct Gabelli willfully violated Section
206(2) of the Investment Advisers Act of 1940 (“Advisers Act”), Section 17(d) of the
Investment Company Act of 1940 (“Investment Company Act”) and Rule 17d-1
thereunder, and willfully aided and abetted and caused violations of Section
12(d)}(1)X(B)(3) of the Investment Company Act. The Commission censured Gabelli and
required, among other things, Gabelli to pay a total of approximately $16 million in
disgorgement and civil penalties.

On January 12, 2009, pursuant to Gabelli’s Offer of Settlement, the Commission
issued an Order Instituting Administrative and Cease-and-Desist Proceedings Pursuant to

/4 97355




Section 2.03(e) of the Investment Advisers Act of 1940 and Sections 9(b) aﬁd 9(f) of the
Investment Company Act of 1940, Making Findings and Imposing Remedial Sanctions

- and a Cease-and-Desist Order (“Order II") against Gabelli. The Commission found that
- Gabelli caused and willfully aided and abetted violations of Scction 19(a) of the

Investment Company Act and Investment Company Act Rule 19a-1 by two closed-end
funds managed by Gabelli for failing to provide Rule 19a-1 notices to accompany those
funds’ thirty-one distributions during 2002 and 2003 which included shareholder capital
and capital gains. The Commission ordered Gabelli to pay a civil money penalty of

$450,000.

HI.

. Regulation E provides an exemption from registration under the Securities Act,
subject to certain conditions, for the securities issued by small business investment
companies and business development companies. The Regulation E exemption is not
available for the securities of an issuer if, among other things, any investment adviser or
underwriter for the securities to be offered is subject to an order of the Commission
entered pursuant to Section 203(¢) of the Advisers Act. See Rule 602(c)(3) under the
Securities Act. The Commission may waive the disqualification upon a showing of good
cause. See Rule 602(e) under the Securities Act.

Iv..

" Based upon the representations set forth in Gabelli’s requests, the Commission
has determined that pursuant to Rule 602(e) a showing of good cause has been made such
that Gabelli’s requests for waivers of disqualification should be granted.

Accordingly, IT IS ORDERED, pursuant to Rule 602(e) under the Securities
Act, that waivers from the application of the disqualification provision of Rule 602(c)(3)
under the Securities Act resulting from the entry of Order I and Order I1 is hereby
granted.

By the Commission.

‘Eliiabeth M. Murphy
Secretary

‘ “77’( \pf,'éﬁ/km)
By Jill M. Peterson -
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UNITED STATES OF AMERICA
Before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 59240 / January 13, 2009

ADMINISTRATIVE PROCEEDING
File No. 3-13339

In the Matter of “ORDER INSTITUTING PUBLIC
: - ADMINISTRATIVE PROCEEDINGS
KEVIN J. HERON, PURSUANT TO RULE 102(e) OF THE
‘COMMISSION’S RULES OF PRACTICE,
Respondent. : MAKING FINDINGS AND IMPOSING
_ REMEDIAL SANCTIONS '
L

The Securities and Exchange Commission (“Commission™) deems it appropriate and in the
public interest that public administrative proceedings be, and hereby are, instituted against Kevin J.
Heron (“Respondent” or “Heron™) pursuant to Rule 102(e)(3)(i) of the Commission’s Rules of
Practice.! . ,

II.

In anticipation of the institution of these proceedings, Respondent has submitted an Offer
of Settlement (“Offer’”) which the Commission has determined to accept. Solely for the purpose of

- these proceedings and any other proceedings brought by or on behalf of the Commission, or to

which the Commission is a party, and without admitting or denying the findings herein, except as
to the Commission’s jurisdiction over him and the subject matter of these proceedings, and the
findings contained in Section III(3) below, which are admitted, Respondent consents to the entry of
this Order Instituting Public Administrative Proceedings Pursuant to Rule 102(¢) of the

Rule 102(e)(3)(i) provides, in relevant part, that:

The Commission, with due regard to the public interest and without preliminary hearing, may, by order, . . .
suspend from appearing or practicing before it any . . . attorney . . . who has been by name . . . [p]ermanently
enjoined by any court of competent jurisdiction, by reasen of his or her misconduct in an action brought by the
Cotmmission, from violating or aiding and abetting the violation of any provision of the Federal securities laws or of

the rules and regulations thereunder.




Commission’s Rules of Practlce Makmg Fmdmgs and Imposing Remedial Sanctions (“Order”), as
set forth below.

mr.
" On the basis of this Order and Respondent’s Offer, the Commission finds that:

1. Respondent Heron, 49, was the former general counsel, corporate secretary, and

chief insider trading compliance officer for Amkor Technology, Inc. (“Amkor”), a technology .

company headquartered in Chandler, Arizona.

2. Amkor was, during the time period of the allegations charged in the complaint, a
technology company with its headquarters in West Chester, Pennsylvania. In 2005, Amkor moved
its headquarters to Chandler, Arizona. Amkor provides semiconductor assembly and test services.
At all relevant times, the common stock of Amkor was registered with the Commission pursuant to
Section 12(b) of the Securities Exchange Act of 1934 (“Exchange Act”) and traded on the
NASDAQ. .

3. On January 9, 2009, the U.S. District Court for the Eastern District of Pennsylvania
entered a final judgment by consent against Heron, permanently enjoining him from violating
Section 17(a) of the Securities Act of 1933, Section 10(b) of the Exchange Act and Exchange Act
Rule 10b-5 and permanently prohibiting him from acting as an officer or director of any issuer that
has a class of securities registered pursuant to Section 12 of the Exchange Act [15 U.S.C. § 78]] or
that is required to file reports pursuant to Section 15(d) of the Exchange Act [15 U.S.C. § 780(d)).
Securities and Exchange Commission v. Kevin J. Heron, Civil Action Number 07-1542 (E.D. Pa.).
Heron also was ordered by the court to pay $75,000 in disgorgement.

4. The complaint alleges that from October 2003 through June 2004, Heron repeatedly
engaged in insider trading by purchasing and/or selling Amkor securities prior to five Amkor public
announcements relating to earnings results or company business transactions. The complaint
further alleges that during this period, Heron executed more than fifty illegal trades in Amkor
common stock and option contracts on the basis of material, nonpublic information that Heron had
learned in his position as general counsel of Amkor. The complaint also alleges that Heron
executed nearly all of these illegal trades while he and other company employees were subject to
blackout periods imposed by Amkor that prohibited trading in Amkor stock.




' 1v.
In view of the foregoing, the Commission deems it appropriate and in the public interest to

" impose the sanction agreed to in Respondent s Offer
Accordingly, IT IS HEREBY ORDERED, effective immediately, that Heron 1s suspended

' from appearing or practicing before the Commission as an attorney.

By the Commission.
Elizabeth M. Murphy

Secretary
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UNITED STATES OF AMERICA
w Before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 59242 / January 13, 2009

INVESTMENT ADVISERS ACT OF 1940
Release No. 2829 / January 13, 2009

ADMINISTRATIVE PROCEEDING
File No. 3-13341 -

ORDER INSTITUTING
ADMINISTRATIVE PROCEEDINGS
“PURSUANT TO SECTION 15(b) OF THE

In the Matter of * SECURITIES EXCHANGE ACT OF 1934

AND SECTION 203(f) OF THE

Paul G. Risoli, INVESTMENT ADVISERS ACT OF 1940,
o MAKING FINDINGS, AND IMPOSING
Respondent. REMEDIAL SANCTIONS -

L

The Securities and Exchange Commission (“Commission”) deems it appropriate and in the
public interest that public administrative proceedings be, and hereby are, instituted pursuant to
Section 15(b) of the Securities Exchange Act of 1934 (“Exchange Act”) and Section 203(f) of the
Investment Advisers Act of 1940 (“Advisers Act”) against Paul G. Risoli (“Risoli” or
“Respondent™).

IL.

In anticipation of the institution of these proceedings, Respondent has submitted an Offer

‘of Settlement (the “Offer’”) which the Commission has determined to accept. Solely for the

purpose of these proceedings and any other proceedings brought by or on behalf of the
Commission, or to which the Commission is a party, and without admitting or denying the findings
herein, except as to the Commission’s jurisdiction over him and the subject matter of these
proceedings, and the findings contained in Section I11.3 below, which are admitted, Respondent

W
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“consents to the entry of this Order Instituting Administrative Proceedings Pursuant to Section 15(b)

of the Securities Exchange Act of 1934 and Section 203(f) of the Investment Advisers Act of 1940,

- Making Findings, and Imposing Remedial Sanctions (“Order”), as set forth below. -

IIL
On the basis of this Order and Respondent’s Offer, the Commission finds that:
1. Risoli, 49 years old, is a resident of New York, New York.

2. From June 2003 through February 2007, Risoli was a registered
representative associated with Banc of America Securities LLC (“Banc of America”), a broker-
dealer and investment adviser registered with the Commission.

3. On August 2, 2007, Risoli pled guilty to one count of conspiracy to commit
wire fraud, in violation of Title 18, United States Code, Sections 1343 and 1346, and commercial
bribery and commercial bribe receiving, in violation of the laws of the State of New York and in
violation of Title 18, United States Code, Section 1952(a)(3), and one count of wire fraud, in
violation of Title 18, United States Code, Sections 1343 and 1346, before the United States District
Court for the Southern District of New York, in United States v. Paul Risoli, Crim. Ihdictment No.
1:07-CR-145.

4, The counts of the criminal indictment to which Risoli pled guilty alleged,
inter alia, that Risoli caused Banc of America to allocate stock from certain initial public offerings
and secondary offerings to Q Capital Investment Partners, LP (“Q Capital™) in exchange for Q
Capital paying Risoli cash kickbacks.

TV.

In view of the foregoing, the Commission deems it appropriate and in the public interest to
impose the sanctions agreed to in Respondent Risoli’s Offer. '

- Accordingly, it is hereby ORDERED:

Pursuant to Section 15(b)(6) of the Exchange Act and Section 203(f) of the Advisers Act,
that Respondent Risoli be, and hereby is barred from association with any broker, dealer, or
investrient adviser, with the right to reapply for association after three years to the appropriate self-
regulatory organization, or if there is none, to the Commission,

Any reapplication for association by the Respondent will be subject to the applicable laws
and regulations governing the reentry process, and reentry may be conditioned upon a number of
factors, including, but not limited to, the satisfaction of any or all of the following: (a) any
disgorgement ordered against the Respondent, whether or not the Commission has fully or partially
waived payment of such disgorgement; (b) any arbitration award related to the conduct that served

. as the basis for the Commission order; (c) any self-regulatory organization arbitration award to a

2




. ' . ‘
customer, whether or not related to the conduct that served as the basis for the Commission order;

V7 and (d) any restitution order by a self-regulatory organization, whether or not related to the conduct
that served as the basis for the Commission order.

By the Commission.

Elizabeth M. Murphy
Secretary
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UNITED STATES OF AMERICA
. Before the
SECURITIES AND EXCHANGE COMMISSION

January 13, 2009 -
IN THE MATTER OF
The JPM Company, and : ORDER OF SUSPENSION

- Tidalwave Holdings, Inc., - : OF TRADING

File No. 500-1

It appe_:aré to the Securities and Exchange Commission that there is a lack of
current and a;curate information conceminé the securities of The JPM Company because
it has nqt,ﬁled any periodic.répo'rts_since tﬁe period ended June 30, 2001.

| It appears to the Securities and Exchange Commission fhét there is a lack of
current and accurate information concerning the securities of T_idalwavé Holdings, Inc.
because it has not filed any periodic reports since the period ended December 3 i, 2000.

The Commission is of the opinion that the public interest and the protection of

- investors require a suspension of trading in the securities of the above-listed companies.

Therefore, it is ordered, pursuant to Section 12(k) of the Securities Exchange Act

RTX"




. - of 1934, that trading in the securities of the above-listed companies is suspended for the

period from 9:30 a.m. EST on January 13, 2009, through 11:59 p.m. EST on January 27,
2009.

By the Commission.

Elizabeth M. Murphy
Secretary

| - W \g’?ia.,a,aw)
By.(Jill M. Psterson
" ARssistant Secretary




UNITED STATES OF AMERICA
Before the
SECURITIES AND EXCHANGE COMMISSION
' January 13, 2009

ADMINISTRATIVE PROCEEDING
.File No. 3-13336

"In the Matter of

The JPM Company, . - : ORDER INSTITUTING

Maxxis Group, Inc., o PROCEEDINGS AND NOTICE
Metrotrans Corp., and : OF HEARING PURSUANT TO
Tidalwave Holdings, Inc., : - SECTION 12(j) OF THE ' \\
: : SECURITIES EXCHANGE ACT
Respondents. | : . OF 1934
L

The Securities and Exchange Commission (“Commission”) deems it necessary
and appropriate for the protection of investors that public administrative proceedings be,
and hereby are, instituted pursuant to Section 12(j) of the Securities Exchange Act of
1934 (“Exchange Act”) against The JPM Company, Maxxis Group, Inc., Metrotrans
Corp, and Tidalwave Holdings, Inc.

IL
After an investigation, the Division of Enforcement alleges that:
A. RESPONDENTS

1. The JPM Company (CIK No. 1007581) is a Pennsylvania corporation located
in Lewisburg, Pennsylvania with a class of securities registered pursuant to Exchange Act
Section 12(g). JPM is delinquent in its periodic filings with the Commission, having not
filed any periodic reports since it filed a Form 10-Q for the period ended June 30, 2001,
which reported a net loss of $22 million for the prior nine months. As of January 9,
2008, JPM’s common stock symbol (“JPMX™) was quoted on the Pink Sheets operated
by Pink OTC Markets, Inc. (“Pink Sheets”), had six market makers, and was eligible for
the piggyback exception of Exchange Act Rule 15¢2-11(f)(3).

2. Maxxis Group, Inc. (CIK No. 1045703) is a Georgia corporation located in
Tucker, Georgia with a class of securities registered with the Commission pursuant to
Exchange Act Section 12(g). Maxxis Group is delinquent in its periodic filings with the
Commission, having not filed any periodic reports since it filed a Form 10-Q for the
penod ended March 31, 2002, which reported a net loss of $734,000 for the prior nine

M b

.



3. Metrotrans Corp. (CIK No. 920464) is an administratively dissolved Georgia
corporation located in Griffin, Georgia with a class of securities registered pursuant to
Exchange Act Section 12(g). Metrotrans 1s delinquent in its penodic filings with the
Commiission, having not filed any periodic reports since it filed a Form 10-Q for the
period ended October 3, 1999, which reported a net loss of $16 million for the prior nine
months.

- 4. Tidalwave Holdings, Inc. (CIK No. 1038792) is a Florida corporation located
in Clearwater, Florida with a class of securities registered pursuant to Exchange Act
Section 12(g). Tidalwave Holdings is delinquent in its periodic filings with the
Commission, having not filed any periodic reports since it filed a Form 10-QSB for the
period ended December 31, 2000, which reported a net loss of $137,549 for the prior nine
months. On QOctober 5, 2007, Tidalwave Holdings filed a Form 15 to terminate the
registration of its securities under Exchange Act Rule 12(g)-4(a)(2)(1). The Form 15 is
invalid on its face because the approximate number of shareholders listed is in excess of
the permissible number of sharecholders allowed by Rule 12(g)-4(a)(2)(1). As of January
9, 2008, Tidalwave Holding’s common stock symbol (“TWVH”) was quoted on the Pink
Sheets, had thirteen market makers, and was eligible for the p:ggyback exception of
Exchange Act Rule 15¢2-11(f)(3).

B. DELINQUENT PERIODIC FILINGS

5. As discussed in more detail above, all of the Respondents, are delinquent
in their periodic filings with the Commission (see Chart of Delinquent Filings, attached
hereto as Appendix 1), have repeatedly failed to meet their obligations to file timely
periodic reports, and failed to heed delinquency letters sent to them by the Division of
Corporation Finance requesting compliance with their petiodic filing obligations or,
through their failure to maintain a valid address on file with the Commussion as required
by Commission rules, did not receive such letters. |

6. Exchange Act Section 13(a) and the rules promulgated thereunder require
issuers of securities registered pursuant to Exchange Act Section 12 to file with the
Commission current and ‘accurate information in periodic reports, even if the registration
is voluntary under Section 12(g). Specificaily, Rule 13a-1 requires issuers to file annual
reports and Rule 13a-13 requires issuers to file quarterly reports.

7. As a result of the foregoing, Respondents failed to comply with Exchange
Act Section 13(a) and Rules 13a-1 and 13a-13 thereunder.

1L

In view of the allegations made by the Division of Enforcement, the Commission
deems it necessary and appropriate for the protection of investors that public
administrative proceedings be instituted to determine:

J
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4 : ) A. Whether the allegations contained in Section II are true and, in connection
. therewith, to afford the Respondents an opportunity to establish any defenses to such
allegations; and,

B. Whether it 1s necessary and appropriate for the protection of investors to
suspend for a period not exceeding twelve months, or revoke the registration of each
class of securities of the Respondents identified in Section II registered pursuant to

. Section 12 of the Exchange Act.

Iv.

IT IS HEREBY ORDERED that a public hearing for the purpose of taking
evidence on the questions set forth in Section III hereof shall be convened at a time and
place to be fixed, and before an Administrative Law Judge to be designated by further
order as provided by Rule 110 of the Commission’s Rules of Practice [17 C.F.R. §
201.110].

1T IS HEREBY FURTHER ORDERED that Respondents shall file an Answer to
the allegations contained in this Order within ten (10) days after service of this Order, as
provided by Rule 220(b) of the Commission’s Rules of Practice [17 C.F.R. § 201.220(b)].

being duly notified, the Respondents may be deemed in default and the proceedings may
be determined against them upon consideration of this Order, the allegations of which
may be deemed to be true as provided by Rules 155(a), 220(f), 221(f), and 310 of the
Commission’s Rules of Practice [17 C.F.R. §§ 201.155(a), 201.220(f), 201.221(f), and
201.310].

. If Respondents fail to file the directed Answers, or fail to appear at a hearing after

This Order shall be served forthwith upon Respondents personally or by certified,
registered, or Express Mail, or by other means of verifiable delivery.

IT IS FURTHER ORDERED that the Administrative Law Judge shall issue an
initial decision no later than 120 days from the date of service of this Order, pursuant to
Rule 360(a)(2) of the Commission’s Rules of Practice {17 C.F.R. § 201.360(a)(2)].

In the absence of an appropriate waiver, no officer or employee of the
Commission engaged in the performance of investigative or prosecuting functions in this
or any factually related proceeding will be permitted to participate or advise in the
decision of this matter, except as witness or counsel in proceedings held pursuant to
notice. Since this proceeding is not “rule making” within the meaning of Section 551 of




: s
Y ¥ _ the Administrative Procedure Act, it1s not deemed subject to the provnsxons of Section
o - . 553 delaying the effective date of any final Commission action.

By the Commission..

Elizabeth M. Murphy
Secretary

i)
it M. Peterson
Assistant Secretary
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Company Name

The JPM Company

Total Filings Delinquent

Maxxis Group, Inc.

Appendix 1

Chart of Delinquent Filings
_The JPM Company, et al.

Form
Type

10-K
10-Q
10-Q
10-Q
10-K
10-Q

10-Q -

10-Q
10-K
10-Q
10-Q
10-Q

10-K.
10-Q
10-Q

10-Q
10-K
10-Q
10-Q
10-Q
10-K

10-Q .
10-Q .

10-Q

10-K

10-Q
10-Q
10-Q

‘28

10-K
10-Q
10-Q

10-Q
10-K

Period Ended  Due Date

-

09/30/01
12/31/01
03/31/02
06/30/02
09/30/02
12/31/02
03/31/03
06/30/03
09/30/03
12/31/03
03/31/04
06/30/04
09/30/04
12/31/04
03/31/05
06/30/05
09/30/05
12/31/05
03/31/06
06/30/06
09/30/06
12/31/06
03/31/07
06/30/07
09/30/07
12/31/07
03/31/08
06/30/08

06/30/02
09/30/02
12/31/02
03/31/03
" 06/30/03

12/31/01
02/14/02
05/15/02
08/14/02
12/30/02
02/14/03

. 05/15/03
08/14/03
12/29/03°

02/17/04

- 05/17/04

08/16/04
12/29/04
02/14/05
05/16/05
08/15/05
12/29/05
02/14/06
05/15/06
08/14/06
12/29/06

02/14/07 .

05/15/07
08/14/07
12/29/07
02/14/08

05/15/08
08/14/08

09/30/02

11/14/02
02/14/03
05/15/03
09/29/03

Date
Received

" Not filed

Not filed
Not filed
Not filed
Not filed
‘Not filed

Not filed .

Not filed
Not filed
Not filed
‘Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed

Not filed -

Not filed
Not filed
Not fited
Not filed

Not filed
Not filed
Not filed
Not filed
Not filed

Months
Delinquent
{rounded

up).

85
83
80
77
73
71
68
65
61
59
56
53
49
47
44
41

37

35
32
29
25
23
20
17
13
11

76
74
71

68.

64
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- Maxxis Group, Inc.

Company Name.

Total Filings Delinquent

Metrotrans Corp.

Form
Type

10-Q
10-Q
10-Q
10-K
10-Q
10-Q
10-Q
10-K
10-Q
10-Q
10-Q
10-K
10-Q
10-Q
10-Q
10-K
10-Q
10-Q
10-Q
10-K

25 -

10-K

10-Q
10-Q
10-Q
10-K
10-Q

- 10-Q

10-Q
10-K

10-Q -

10-Q
10-Q
10-K
10-Q
10-Q
10-Q
10-K
10-Q
10-Q

Period Ended Due-Date

¥

09/30/03
12/31/03
03/31/04

06/30/04 -

09/30/04
- 12/31/04
03/31/05
06/30/05
09/30/05
12/31/05
03/31/06
06/30/06
09/30/08
12/31/06
03/31/07
06/30/07

09/30/07 -

12/31/07
03/31/08
06/30/08

12/31/99
04/02/00 .

07/02/00
10/01/00
12/31/00
04/01/01

07/01/01

09/30/01
12131101
- 03/31/02

06/30/02

09/29/02

12/31/02

03/30/03

06/29/03

09/28/03

12/31/03

. 03/28/04

06/27/04

11/14/03
02/17/04
05/17/04
09/28/04
11/15/04
02/14/05

. 05/16/05

09/28/05
11/14/05

02/14/06 .

05/15/06
09/28/06
11/14/06
02/14/07
05/15/07
09/28/07

- 11114/07

02/14/08
06/15/08
09/29/08

1 03/30/00

056/17/00
08/16/00
11/15/00
04/02/01
05/16/01
08/15/01
11/14/01
04/01/02
05/16/02

08/15/02

11114102
03/31/03

05/14/03
08/13/03

11/12/03

‘03/30/04
05/12/04

08/11/04

Date
Received

Not filed
Not filed

Not filed . -

Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed

Not filed

Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed

Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed

Months
Delinquent
(rounded

up}

62
59
56
52
50
47

44 -

40
38
35
32
28
26
23
20
16
14
11
8
4

106
104

101
98
" 93
92
89
86
81
80
77
74
70
68
65
62
58
56
53

Page 2 of 4




' . Company Name

Metrotrans Corp.

. Totat Filings Delinquent

Tidalwave Holdings, Inc.

Form
Tupe

10-Q
10-K
10-Q
10-Q
10-Q
10-K
10-Q
10-Q
10-Q
10-K
10-Q
10-Q
10-Q
10-K
10-Q
10-Q
10-Q

36

10-KSB
10-QSB
10-QSB
10-QSB
10-KSB
10-QSB
10-QSB
10-QSB
10-KSB
10-QSB
10-QSB
10-QSB
10-KSB
10-QSB
10-QSB
10-QSB
10-KSB
10-QSB
10-QSB
10-QSB
10-KSB

Period Ended  Due Date

09/26/04
12/31/04
03/27/05
06/26/05
09/25/05
12/31/05
03/26/06
06/25/06
09/24/06
12/31/06
03/25/07
06/24/07
09/30/07
12/31/07
03/30/08
06/24/08
09/30/08

03/31/01
06/30/01
09/30/01
12/31/01
- 03/31/02
06/30/02
09/30/02
12/31/02
03/31/03
. 06/30/03
09/30/03
12/31/03
03/31/04
06/30/04
09/30/04
12/31/04
03/31/05
06/30/05
09/30/05
12/31/05
03/31/06

11/10/04
03/31/05
05/11/05
08/10/05
11/09/05
03/31/06
05/10/06
08/09/06
11/08/06
03/31/07
05/09/07
08/08/07
11/14/07
03/30/08
05/14/08
08/08/08
11/14/08

06/25/01
08/14/01
11/14/01
02/14/02
07/01/02
08/14/02
11/14/02

02/14/03

06/30/03
08/14/03
11/14/03
02/17/04
06/29/04

- 08/16/04

11/15/04

02/14/05

06/29/05
08/15/05
11/14/05

02/14/06
06/29/06

Date
Received

Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed

Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed

Months
Delinquent
(rounded

up)

50
46
44
41
38
34
32
29
26
22
20
17
14
10
8
5
2

91
89
86
83
78
77
74

71

67
65
62
59
55
53
50
a7
43
a1
38
35

31
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' Tidalwave Holdings, Inc.

.

Company Name

Total Filings Delinquent

Form
Tvpe

10-QSB
10-QSB
10-QSB
10-KSB
10-QSB
10-QSB
10-QSB

10-KSB

10-QSB
10-QSB

.31

Period Ended  Due Date

06/30/06
09/30/06
12/31/06
03/31/07
06/30/07
09/30/07
12131107
03/31/08
06/30/08
09/30/08

08/14/06
11/14/06
02/14/07

06/29/07

08/15/07
11/14/07
02/14/08

06/30/08 -

08/14/08
11/14/08

Date
Received

‘Not filed

Not filed
Not filed
Not fifed
Not filed
Not filed

. Not filed

Not filed
MNot filed
Not filed

Months
Delinguent
(rounded

up)

29
26
23
19
17
14
11
7
5
2
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UNITED STATES OF AMERICA
Before the
SECURITIES AND EXCHANGE COMMISSION
‘ January 13, 2009

"ADMINISTRATIVE PROCEEDING

File No. 3-13337

ORDER INSTITUTING
ADMINISTRATIVE AND CEASE-AND-
In the Matter of DESIST PROCEEDINGS PURSUANT TO
SECTIONS 9(b) AND 9(f) OF THE
DIANE M. KEEFE, INVESTMENT COMPANY ACT OF 1940,
SECTION 203(f) OF THE INVESTMENT
Respondent. ADVISERS ACT OF 1940, AND SECTION
15(b) OF THE SECURITIES EXCHANGE
ACT OF 1934

L

The Securities and Exchange Commission ("Commission") deems it appropriate and in the
public interest that public administrative and cease-and-desist proceedings be, and hercby are,
instituted pursuant to Sections 9(b) and 9(f) of the Investment Company Act of 1940 ("Investment
Company Act"), Section 203(f) of the Investment Advisers Act of 1940 ("Advisers Act"), and
Section 15(b) of the Securities Exchange Act of 1934 ("Exchange Act") against Diane M. Keefe
("Respondent” or "Keefe").

IL
After an investigation, the Division of Enforcement alleges that:
A, RESPONDENT

1. Respondent was associated with registered investment adviser Pax World
Management Corp. from April 1999 through December 2007 and was also the portfolio manager of
the Pax World High Yield Fund (a registered investment company) from April 1999 through
October 2006. Respondent was a registered representative associated with broker-dealers registered
with the Commission from March 1987 through August 1998, April 1999 through July 2006, and
June 2007 through December 2007. Respondent, 50 years old, is a resident of Wilton, Connecticut.

/5 o 3




B. OTHER RELEVANT ENTITIES

1. Pax World Management Corp. (SEC File No. 801-8517) ("Pax World") is a
private Delaware corporation with its headquarters in Portsmouth, New Hampshire. Pax World
has been an investment adviser registered with the Commission since 1972 and, at all relevant
times, provided investment advisory services to the four Pax World Funds, each of which was an
investment company registered with the Commission.

2. Pax World High Yield Fund (the "Fund") was established in 1999 and was a
Delaware corporation headquartered in Portsmouth, New Hampshire, and was an investment
company registered with the Commission. In 2007, the Fund changed its name to the Pax World
High Yield Bond Fund.

C. KEEFE CREATED FALSE INVESTMENT COMMITTEE NOTES

1. For most of the period from 1999 through 2604 ("relevant period™), the Fund's
prospectuses and proxy statements stated that the Fund had an investment committee made up of
three individuals, inctuding Keefe. The Fund's proxy statements for most of the period stated that
the investment committee had the responsibility of overseeing the Fund's investments, that it met
twice each year, and that Keefe and two other individuals served on the investment committee.” In

“fact, from 1999 until at least August 2003, these individuals never met as a group to discuss Fund

investments.

-2, In August 2003, Pax World's compliance liaison, located in Pax World's New
Hampshire headquarters, asked Keefe for the notes of the Fund's investment committee meetings
in connection with a routine examination being conducted by the Commission staff at that time.

3. Keefe knew that she and the two other individuals whom the Fund represented were
members of the investment committee did not have any investment committee meetings during the
period from 1999 through at least August 2003. Nevertheless, on August 13, 2003, she sent by
facsimile from her office in New York to Pax World's headquarters a set of notes she had created
and labeled "investment committee meeting" and represented them to be notes of nine Fund
investment committee meetings that purportedly occurred from February 1999 to August 2003.
These investment committee notes, which reflected investment advice, were false in that they
consisted of notes of three-way conversations that never occurred. In fact, the date of the first
purported meeting reflected in the notes Keefe created — February 2, 1999 — pre-dates Keefe's
employment at Pax World by at least two months; those notes nonetheless represent that an

* investment committee meeting occurred and that Keefe was in attendance. The representations in

the notes that the three members of the committee had met and discussed investments were untrue
statements of a material fact.

' The proxy statement filed June 8, 2000 stated that for 1999 the functions of the Fund's

investment committee were performed by the management and officers of the Fund. This proxy
statement does not indicate that the investment committee met in 1999,

2




4, Pax World's compliance liaison inserted these purported notes into Pax World's
files for the Fund, which were available to the Commission's examination staff.

5. These false investment committee notes remained in the Fund's files maintained by
Pax World for approximately one year.

D. VIOLATIONS

1. As a result of the conduct described above, Keefe willfully violated Section 34(b)
of the Investment Company Act, which prohibits the making of any untrue statement of material
fact in any document the keeping of which is required pursuant to Section 31(a). Rule 31a-
1(b)(11) requires that every registered investment company maintain files of all advisory material
received from the investment adviser, any advisory board or advisory committee, or any other
persons from whom the investment company accepts investment advice. Keefe was a person from
whom the Fund accepted investment advice and the investment committee notes constitute
advisory material for purposes of Rule 31a-1(b)(11).

IIL.

' In view of the allegations made by the Division of Enforcement, the Commission deems it
necessary and appropriate in the public interest that public adm1mstrat1ve and cease- -and-desist
proceedings be instituted to determine:

A. Whether the allegations set forth in Section I are true and, in connection therewith,
to afford Respondent an opportunity to establish any defenses to such allegations;

B. - What, if any, remedial action is appropriate in the public interest against Respondent
pursuant to Section 9(b) of the Investment Company Act including, but not limited to, civil
penalties pursuant to Section 9(d) of the Investment Company Act;

C. Whether, pursuant to Section 9(f) of the Investment Company Act, Respondent
should be ordered to cease and desist from committing or causing violations of and any future
violations of Section 34(b) of the Investment Company Act;

D. What, if any, remedial action is appropriate in the public interest against Respondent
pursuant to Section 203(f) of the Advisers Act; and

E. What, if any, remedial action is appropriate in the public interest against Respondent
pursuant to Section 15(b) of the Exchange Act.




IV.

IT IS ORDERED that a public hearing for the purpose of taking evidence on the questions
set forth in Section III hereof shall be convened not earlier than 30 days and not later than 60 days
from service of this Order at a time and place to be fixed, and before an Administrative Law Judge
to be designated by further order as provided by Rule 110 of the Commission's Rules of Practice, 17
CF.R. §201.110.

IT 1S FURTHER ORDERED that Respondent shall file an Answer to the allegations
contained in this Order within twenty (20) days after service of this Order, as provided by Ruie 220
of the Commission's Rules of Practice, 17 C.F.R. § 201.220.

If Respondent fails to file the directed answer, or fails to appear at a hearing after being duly
notified, the Respondent may be deemed in default and the proceedings may be determined against
her upon consideration of this Order, the allegations of which may be deemed to be true as provided
by Rules 155(a), 220(f), 221(f) and 310 of the Commission's Rules of Practice, 17 C.F.R. §§
201.155(a), 201.220(f), 201.221(f) and 201.310.

This Order shall be served forthwith upon Respondent personally or by certified mail.

IT IS FURTHER ORDERED that the Administrative Law Judge shall issue an initial
decision no later than 300 days from the date of service of this Order, pursuant to Rule 360(a)(2) of
the Commission's Rules of Practice.

In the absence of an appropriate waiver, no officer or employee of the Commission engaged
in the performance of investigative or prosecuting functions in this or any factually relaied
proceeding will be permitted to participate or advise in the decision of this matter, except as witness
or counsel in proceedings held pursuant to notice. Since this proceeding is not "rute making" within
the meaning of Section 551 of the Administrative Procedure Act, it is not deemed subject to the
provisions of Section 553 delaying the effective date of any final Commission action.

By the Commission.

Elizabeth M. Murphy
Secretary

Bymﬁ%n)

Petore

Asssstam Secrotary




SECURITIES AND EXCHANGE COMMISSION

17 CFR PARTS 230, 240 and 260

[Release Nos. 33-8999; 34-59246; 39.2549; File No. $7-02-09]

RIN 3235-AK26

TEMPORARY EXEMPTIONS FOR ELIGIBLE CREDIT DEFAULT SWAPS TO
FACILITATE OPERATION OF CENTRAL COUNTERPARTIES TO CLEAR AND
SETTLE CREDIT DEFAULT SWAPS

AGENCY: Séc‘;;lrities and Exchange Commission.

ACTION: Interim ﬁnal‘ temporary rules; Request for comment-s.

SUMMARY: We are gdopfihg i_nterim final temporary rules providing exemptions under the
Securitieé Act of 1933, the Secuﬁties Exchange Act of ’1934, and the Trust Indenture Act of 1939
for certain credit default swaps to facilitate the operation of one or more central counterparties

for those credit default swaps. The interim final temporary rules define such credit defaunlt swaps

as “eligible credit default swapé” and exempt them from all provisions of the Securities Act,

~other than the Section 17(a) anti-fraud provisions, as well as from Exchange Act registration

requirements and from the provisions of the Trust Indenture Act, provided certain conditions are
met. Our interim final temporary rules also define as a “qualified pur{:haser,” for purposes of the
“covered securities” provisions of Section 18 of the Securities Act, any “eligible contract

participant,” as défined in Section 1a(12) of the Commodity Exchange Act (“CEA™); other than a

~ person who is an eli gible contract participant under Section 1a(12)(C) of the CEA, to whom a -

sale of a eligible credit default swap is made in reliance on the interim final temporary Securities.

Act exemption.
DATES: Effecﬁve Date: The interim final temporary rules are effective [insert date of

publication in the Federal Regiétér] until September 25, 2009. Comment Date: Comments on the
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publication in the Federal Register].

interim final temporary rules should be received on or befoi'e [insert date 60 days after date of

,ADDRESSES: Comments'may be subniitted by any of the foliowil}g methods:

Elcctronic_ Comments:

. ﬁse the 'Commission’s Internet comment form (http://www.sec.gov/rules/interim-final-
B temp.shtml);
e Send an e-mail to rule-comments@sec.gov. Please inclﬁde File Number S7-02:09 on the
subject line; or

o Use the Federal Rulemaking Portal (http://www.reguiations.gov). Follow the instructions

for submitting comments.
Paper Comments:
* Send paper comments in triplicate to Elizabeth M. Murphy, Sécretai'y, Securities and

Exchange Commission, 100 F Street, NE, Wéshington, DC 20549-1090.

All submissions should refer to File Number S7-02-09. This file number should be included on

the subject line if e-mail is used. To help us process and review your comments more efficiently,
please use only one method. The Commission will post all comments on the Commission’s

Internet Web site (http://www.sec. ﬁov/ruIes/interim-ﬁnal-temp.‘shtml). Comments are also

available for public ihspectidn and copying in the C.omn:lission’s Public Reference Roomi, 100 F

Street, NE, Washington, DC 20549, on official business days between the hours of 10:00 am and

3:00 pm. All comments received will be posted without change; we do not edit personal

identifying information from submissions. You should submit only infqrfnation that'you wish to

make available publicly.



A

FOR FURTHER INFORMATION CONTA}ZT: Amy M. Starr, Senior Special Counsel, or

' Kim_MéManus, Speeial Couns_el, Office of Chief Counsel, Division of Corporation Finance, at

'(202) 551-3500, U.S.-Secunties and Exchange Commission, 100 F Street, NE, Washington, DC

20549-3628.

'SUPPLEMENTARY INFORMATION: We are adopting interim final temporary Rule 239T

and a.tempo'rary amendment to Rule 146 under the Securities Act of 1933 (“Securities Act”).‘

We are also adoptmg interim final temporary Rule 12a-10T and Rule 12h- I{h)T under the’

Secuntles Excha.nge Act of 1934 (“Exchange Act”)? and interim final temporary Rule 4d-11T

.under the Trust Indenture Act-of 1939 (“Trust Indenture Act”)‘3

I. . BACKGROUND

In response to the recent turmoil in the financial markets, we have taken multiple actions

to protect investors and ensure the integrity of the nation’s seciirities markets.* Today we are

! 15U.8.C. 77z et. seq.

2 15 U.S.C. 78a et. seq.
? ) 15 U.S.C. 77aaa et. seq.
‘ ‘ A nonexclusive list of the Commission's actions to stabilize financial markets during this credit crisis

"include: adopting a package of measures to strengthen investor protections against naked short selling,
including rules requiring 2 hard T+3 close-out, eliminating the options market maker exception of
Regiitation SHO, and expressly targeting fraud in short selling transactions (See Securities Exchange Act

.Release No. 58572 (September 17, 2008), 73 FR 54875 (September 23, 2008)); issuing an emergency order
to enhance protections against naked short selling in the securities of primary dealers, Federal National
Mortgage Association (“Fannie Mae”), and Federal Home Loan Mortgage Corporation (“Freddic Mac™)
(See Securities Exchange Act Release No. 58166 (July 15, 2008), 73 FR 42379 (July 21, 2008)); taking
temporary emergency action to ban short selling in financial securities (See Securities Exchange Act
Release No. 58592 (September 18, 2008), 73 FR 55169 (September 24, 2008)); approving emergency
rulemaking to ensure disclosuré of short positions by hedge funds and other institutional money managers
(See Securities Exchange Act Release No. 58591A (September 21, 2008), 73 FR 55557 (September 25,

*-2008)); proposing rules to strengthen the regulation of credit rating agencies and making the limits and
purposes of credit ratings clearer to investors (See Securities Exchange Act Release No. 57967 (June 16,
2008), 73 FR 36212 (June 25, 2008); entering into a Memorandum of Understanding with the Board of
Govemors of the Federal Reserve System (“FRB") to make sure key federal financial regulators share
information and coordinate regulatory activitics in important areas of common interést (See Memorandum
of Understanding Between the U.S, Securities and Exchange Commission and the Board of Governors of
the Federal Reserve System Regarding Coordination and Information Sharing in Areas of Common
Regulatory and Superv1sory Interest (July 7, 2008), http fiwww.sec.govinews/press/2008/2008-

134_moui.pdf). .



taking further acti(;n_ designcd to address concems related to the market in credit default swaps

'(‘-"CDé”). The over-t-he-counter (*OTC”) market for CDS has been a source of concerns to us

' ,and. gther financial regulators. These concérns include the systemic risk posed by CDS,

_— highjighted' by the possible inability of pénies to meet their obligations as counterparties and the
i)olt:e;ntial :;le_sultirig adverse effects on other markets and the financial system.* Recent credit
‘ mzi.rk_ét .events have demonstrated the sen'ousnéss of these risks in a CDS market operating
‘without meaningful regulation, transpafency,“ or central counterparties (“CCPs”).” These evehts
have é;liphasized the need for CCPs as mechanisms to help control such risks.* A CCP for CDS
could be an impor'tant step In reducing the couh;erparty risks inherent ip the CDS market, and
thereby help ﬁlitigate pqtential systenﬁc impacts. In November 2008, the President’s Working
Group on Financial Markets stated that the iﬁplementétion of a CCP for CDS was a top priority’
and, in fiirtherance of this recommendation, the Commission.3 the FRB and the Commodity

" Futures Trading Commission (“CFTC”) signed a Memorandum of Understanding'® that

3 In addition to the potential systemic risks that CDS pose to financial stability, we are concerned about other
- potential risks in this market, including operational risks, risks relating to manipulation and fraud, and
regulatory arbitrage risks.

¢ See Policy Objectives for the OTC Derivatives Market, The President’s Working Group on Financial
Markets (November 14, 2008), http://www.ustreas. gov/press/releasesireports/policyobjcctives.pdf {“Public
reporting of prices, trading volumes and aggregate open interest should be required to increase market
transparency for participants and the public.”)

7 See The Role of Credit Derivatives in the U.S. Economy Before the H. Agric. Comm., 110® Cong (2008)
(Statement of Erik Sirri, Director of the Division of Trading and Markets, Commlssmn)

8 See id.

? See Policy Objectives for the OFC Derivatives Market, The President’s Working Group on Financial
Markets (November 14, 2008), htip://www ustreas.gov/pressireleasesireports/policyobiectives pdf. Sce
also Policy Statement on Financial Market Developments, The President's Working Group on Financial
Markets (March 13, 2008),
http://www.treas. p.ov/press/releases/renortslpwgpohcvstatemktmnno:l 03122008.pdf: Progress Update on
March Policy Statement on Financial Market Developments, The President’s Working Group on Financial

Markets (October 2008), hitp://www.treas.gov/press/releases/reports/qdprogress%2Qupdate. pdf.

10 See Memorandum of Understanding Between the Board of Governors of the Federal Reserve System, the
U.S. Commodity Futures Trading Commission and the U.S. Sccurities and Exchange Commission '
Regarding Central Counterparties for Credit Default Swaps (November 14, 2008),
http://www.treas.gov/press/releases/reports/finalmou.pdf (“MOU™).




. . ést.ab'lis_.ﬁes a ﬁamework for consultation and information sharing on issues related to CCPs for
| CIbS; 'Giveﬁ'.th‘e‘ &mﬁnued uncertainty in this market, taking action to help foster the prompt
deve]opmént'of CCPs, iﬁglﬁding granting conditional exemptions from certain provisions of the
.-fe'c_liaral secur-it.ies iaws; is in the public interest. The interim final temporary rules we are
édop_t“ing"-:are intended to facilitate the ability-of one or more CCPs for CDS to operate by
proy;rit;llzng exeml')tipns' from certain regulatory provisioﬁs that might otherwise prevent them from -
ehgagiﬁg in such activities. |
ACDSisa l:;ilateral ‘contract between two parties, known as counterparties. The value of
'thifs_ﬁria‘ncial contract is based on underlying obligétions (“reference obligations™) ofa sinéle
ent'it.y._/ (a “1'"eference entity”’) or on a particular securit); or other debt obligation (“reference
seclurit)f’), or an index of seve?all such entities, securities, or obli_gations. The obligation ofa
seller to make payments under a CDS contract is triggéred bya deféult or other cré:dit evént asto
| such entity or entities or such security' or securities. Investors may use CDS for a variety of
reasons, including to offset or insure against risk in tﬁeir ﬁxed-inpome portfolios, to take
synthetic positions in borllds or in segments of the debt market as represepteq by an index, or to
capitalize on thc;, vol_atjiity in credit spreads during times of economic uncertainty. In recent
years, CDS mgrket volumes h_ave rapidly increased.!" This growth has c_oincidé:d with a |
significant 11'sej 1n the types and number of entities participating in the CDS market."”

i The operation of a well-regulated CCP can significantly reduce muntemaﬁy nisks by

1 t

preventing the failure of a single market participant from having a disproportionate effect on the

|

i See Semiannual OTC derivatives statistics at end-December 2007, Bank for Intemnational Settlements

(“BIS”), available at http://www.bis.org/statistics/otcder/dt1920a.pdf.
L CDS were initially created to meet the demand of banking institutions looking to hedge and diversify.the

credit risk attendant with their lending activities. However, financial institutions such as insurance
companies, pension funds, securities firms and hedge funds have entered the CDS market.




f;i-f;lfall market. A CCP would novate bilaterall trades, which would result in the CCP entering

. i;tb s;paratq 'c;iﬁt_l'aptual arrangements with both counterparties — becoming buyer to one and

| :sé'll_.e;r to the '{)'&1(31’.'i Today, CDS agreements generally are neéoﬁaied and entered into

.- _ ;b:'ilaferally? but both parties may agree that one party may novate the agreement and substitute '

' 'a__l.ri;)fher party to takf_: responsibility for performance, by acting as the counterparty, under the
ag;efl:fneq't. Ina CCP érrangement, both parties entering a CDS wouid n.ovate their trades to the
CCP, a’n&the CCP‘would stand in as the counterparty to all parties of the CDS it clears. Through
this novation process, the counterparty risk of a CDS. would be effectively concentrated in the
CCP. '- |

In companion actions to these interim final temporary rules, we are temporarily
exempting, subject'to conditions, a clearing agency acting as a CCP from the requirement to
register as ‘a clearing agency under Section.‘l’J'A of the Exchange Act™ solely to perform fhc
functions-of a clearing agency for certain CDS transactions, and also certain eligible contract |
participants® and othets from certain Exchange Act requirements with respect to certain (.DD_S.lﬁ
We also are temporarily exempting any exchange that effects transactions in certain CDS from

| the requirements under Sections 5 and 6 of the Exchange Act" to register as a national securities

"exchange, and any broker or dealer that effects transactions on an exchange'in certain CDS from

~ the requirements of Section 5 of the Exchange Act.

13 “Novation” is a “process through which the original obligation between a buyer and seller is discharged
through the substitution of the CCP as seller to buyer and buyer to seller, creating two new contracts.”
Committee on Payment and Settlement Systems, Technical Committee of the International Organization of
Securities Commissioners, Recommendations for Central Counterparties (November 2004) at 66.

4 15 U.S.C. 78g-1.

15 See 7US.C. 1a(12).

'® . See Securities Exchange Act Release Nos. 59164 and 59165 (December 24, 2008).
7 15 U.S.C. 78¢ and 78f.



- + In connection with these actions to facilitate the operation of these CCPs for the CDS

- .
o
~ '
‘u

- market, we believe that it is appropriate and necessary to provide temporary exemptions from .

o ;.'certaih‘p}ovisions of the Securities Act, the Exchange Act and the Trust Indenture Act, subject to

*certain conditions described in the companion exemptive orders and in the exemptions

2

.themselves. We believe that these interim final temporary rules, and the exemptive orders we

- are pi"bvidjng under the Exchange Act, will facilitate the operation of one or more CCPs that will

clear and settle CDS transactions while enabling us to-provicie oversight to the CDS market.
We believe that the operation of one or mdre CCPs in accordance 'witl; our exemptions
likely would _improve the efficiency and effectiveness of the CDS market, provide for increased
transparency @f exposures to particular refe;enbe entities or referen'ce se;:uﬁties, and increase
available infom]aﬁén' about reference entities or reference securities. The conditions in the

ébmpanion exemptive orders will enable us to oversee the development of CDS CCPs and

N exchange_s' as they evolve, and to take such additional action as we may deem necessary to

promote the public initerest and the protection of investors. Moreover, the limited duration of the

exemptions and the interim final temporary rules provided today will enable one or more CCPs

and CDS exchanges to become operational while we gain useful experience with the CDS

market and evaluate the public input, including comments, we receive on the temporary rules and

exemptions.

IL:° DISCUSSION OF THE INTERIM FINAL TEMPORARY RULES AND
| AMENDMENTS

We are adopting interim final temporary rules and amendments to existin'g rules
(collectively, “interim final temporary rules”) to provide certain conditional exemptions under
the Securities Act, the Exchange Act and the Trust Indenture Act.

A Scope of the Interim Final Temporary Rules



| _ . “Qur e;ﬁtlhority over the OTC market for CDS is limited. Specifically, Section 2A of the
| | Seéuriti‘”e.s‘ Act and Sect_ion 3A of the Exchange. Act limit our authority over “swap agreement.s”
| as déﬁnéd in Section 206A of the Gramm-Leach-Bliley Act.“‘l For those CDS that are swap
agrge&ner_xts, the e);clusion from the definition of secuﬂfy in Section 2A of the Securities Act and
Sec-:ti‘o'n‘ 3A of the Exchange Act aﬁd related ﬁrovisioris will continue to apply. Qur action today
does.'.ndt affect these CDS, and these interim final te;nporary rules do not apply to them. For
thésp CbS .that. are nbt swap agreements (“non-excluded CDS’;), our action today provides
certain cor_lditic;nal exemptions from the provisions of the Securities Act, the Exchange Act, and
the Trust Illlc-lenture Act and is designed to encourage the devélopment and operation of one 6r
more CDS CCPs and CDS exchanges.'g
B. Securities Act Rule i39T
We are adopting interim final temporary Securities Act Rule 239T to exempt certain CDS
{“eligible CDS”)* that are being or will be issued or c]eéred by a CCP satisfying the conditions

set forth in the companion exemptions, or registered as a clearing agency under Section 17A of

1 15 U.S.C. 77b(b)-1 and 15 U.S.C. 78c-1. Section 2A of the Securities Act and Section 3A of the Exchange
Act excludes both a non-security-based and a security-based “swap agreement” from the definition of
“security” under Section 2(a)(1) of the Securities Act, 15 U.S.C. 77b(a)(1) and Section 3(a)(10) of the
Exchange Act, 15 U.S.C. 78¢c(a)(10). Section 206A of the Gramm-Leach-Bliley Act defines a “swap
agreement” as “any agreement, contract, or transaction between eligible contract participants (as defined’in
section 1a{12) of the Commadity Exchange Act. . .) . . . the material terms of which (other than price and
quantity) are subject to individual negotiation. . . . 15 U.S.C. 78¢ note.

L Section 28 of the Securities Act authorizes us to exempt any person, security or transaction from any
provision of the Securities Act by rule or regulation to the extent that the exemption is necessary or
appropriate in the public interest and consistent with the protection of investors. 15 U.8.C. 772-3.
Similarly, Section 36 of the Exchange Act gives us the authority to exempt any person, security or
transaction from any Exchanpge Act provision by nule, regulation or order, to the extent that the exemption
is necessary or appropriate in the public interest and consistent with the protection of investors. 15 U.S.C.
78mm. Finally, Section 304(d) of the Trust Indenture Act authorizes us to exempt conditionally or
unconditionally any person, security or transaction from any Trust Indenture Act provision by rules or
regulation to the extent that the exemption is necessary or appropriate in the public interest and consistent
with the protection of investors and the purposes fairly intended by the Trust Indenture Act. 15 U.S.C,

77ddd(d).

. w0 As we discuss below, we have included a definition of “eligible credit default swap” in interim final

temporary Securities Act Rule 239T.



. the Exchange Act (“Registered or Exempt CCP™), to eligible contract participants from all
i _ ' :

. | . .
-provisions of the Securities Act, except the anti-fraud provisions of Section 17(a) of the

1

' _Securitiés Act? Securities Act Rule 239T will permit the offer and sale of such eligible CDS

that are or will be issued or cleared by a Registered or Exempt CCP without requiring

‘compliance with Section 5 of the Securities Act, and communications used in connection with

" .such offers‘ and sales will not be subject to Section 12(a)(2) liability under the Securities Act.

Absent this exemption, the Securities Act may require registration of the offer and sale of

ehglble CDS that are or will be issted or cleared by a Reglstered or Exempt CCP. We believe

that the interim f nal temporary rules exempting offers and sales of such eligible CDS by a

. Registered or Exempt CCP will facilitate the use by eligible contract participants of CCPs for

eligible CDS. Indeed, without also ex'emptifng the offers and sales of the eligible CDS by a

Registered or Exempt CCP from the registration requirements of the Securities Act and the

Exchmge Act and the provisions of the Trust Indenture Act, we believe that the CCPé_would not
be ap]é to operate in the manner contemplated by the Exchange Act exemptive orders. In
addition, the Securities Act, Exchange_ Act and Trust Indenture Act exemptions should cncopra;ge
market participants to clear their CDS through the CCPs. -

Under Securities Act Rule 239T, an eligible CDS wpuld be exémpt from the registration
requir_ements of thé Securities Act if it is or will bp issued or pleared bya Registered or Exempt

CCP, and if the eligible CDS is offered and sold only to an “eligible contract participant” (as

. defined in Section. 1a(12) of the CEA as in effect on the date of adoption of this rﬁle, other than a

oL 15 1U.5.C. §77q. This exemption is consistent with the Securities Act exemptions for standardized opﬁons
and security futures products. See Section 3(a)(14) [15 U.8.C. §77¢(a){14)] and Securities Act Rule 238
f17 CFR 230.238].



person Who is an e]igib‘ie contract p’articipant under Section 1a(12)(C) of the CEA).” We have

' mcluded a deﬁmtron of ehgrble CDS solely for purposes of the interim final temporary rules.

Under this deﬁnmon an e11g1b1e CDSisa bllateral executory derivative contract not subject to

" individual _negotiation (1_-) in which a bilyer. makes payments to the seller and, in retum, receives

. a payout'if there is a default or other credit event involving the reference obligation(s) or

ret"erent:e entity(ies) withi_n a certain time, and (2) the agreement for which inclllides the:

. speEiﬁcatiea of tlre reference obligation or ebligor; or, in the case of a reference group or

. .. _inde)t thereof, all of the refe.rence obligations or obligors comprising any such group or
index); |

* term of the agreement;

. notional amount upon which payment ob]igatiorrs are calculated;

o credit-related events that trigger a settlement ebli gation; and

. ebligationé to be detivered if there is a credit-related event or, if it is a cash settlement,
the obligati.ons whose va.lue is to be used to determine the amount of settlement
obhgatwn under the ehglble credit default swap :
Sccurmes Act Rule 239T will pemut the offer and sale of ehglble CDS that are or will be

issued or cledred by a Reglstered or Exempt CCP w1thout requmng comphance with Section 5 of

~ the Securities Act, while assuring the availability of information to buyers and sellers of CDS,

due to certain information conditions in the companion exemptive orders, ® and preserving anti-
p P g

z See 7US.C. ](a)( 12). The exemption would be linﬁted to those persons defined as eligible contract
participants in the statute and would not extend to those persons that are included in the definition through
regulatory action by the CFTC. See 7US.C: 1(a){12)(C).

B We note that among the conditions of the exemptlons or representations in the exemptive requests on
which we are relying, from clearing registration are that: (1) information is available about the terms of the
CDS, the creditworthiness of the CCP or any guarantor, and the clearing and settlement process for the
CDS; and (2) the reference entity, the issuer of the reference security, or the reference sccurity is one of the
following: an entity reporting under the Exchange Act, providing Securities Act Rule 144A(d)(4)

10



fraud iiability under Sec_:tions_l?(a) of the Sécuritics Act, which currently applies to security-
- based 'sw‘ap"agreemer_lts. ‘Securities Act Rule 239T also provides an exemption from the liability
, o :
.__provié_ilo_nﬂsof -Sec:uﬂties Act Sectioq 12. Thus, oral or written communications used in
c,onn‘ection_witﬁ the offer and sale of eligible CDS that are or will Ee issued or cleared by a
Regist;red or Exempt CCP in reliance on thé rule will not be subjec; to liability under Securities
 Act Section 12(a)(2). | |
The Securities Act exemption in the inteﬁm final temporary rule is limited to offers and
. sa.]es to eligible contract participants (as deﬁnéd n Sectibn 1a(12) of the CEA as in effect on the
date of adoption of the rule, other than a pérson that is an eligible contract particjp_ant under -
Section ‘1 a(12)(C) of .the CEA). Under Securities Act Section 24, a security-based swap
agreement thatis entered into between eligible contract participants is not permitted to be
registered under the Securities Act, but the prﬁv_isions of Securitiés Act Section 17(a) cqntinue to
apply to such transactions. The operaﬁon of one or more CCPs pursuant to the actions we are ,
taking today will allow such sec'uril'y-based swap agreerﬂ'ents to continue to be entered into
- between eligilr;le contract participants and then be novated t§ the CCP. The Sem;rities Act
exemption ié intended to limit investor involvemeﬁt in eligible CDS that are issﬁed or cleared by
a Régisteréd or Exempt CCP to eligible contract participants, who are those persons Congress

determined were qualified to engage in activities in the generally unregulated (other than with

information, or about which financiai information is otherwise publicly available; a foreign private issuer
that has securities listed cutside the United States and has its principal trading market outside the United
States; a foreign sovereign debt security; an asset-backed security, as defined in Regulation AB [17 CFR
229.1100), issued in a registered transaction with publicly available distribution reports; an asset-backed
security issued or guaranteed by Fannie Mae, Freddie Mac or the Government National Mortgage
Association (“Ginnie Mae™); or indexes in which 80 percent or more of the index’s weight is comprised of
these reference entities or reference securities.

11




E re"s"ﬁec.t_to thé ‘ailtjﬁ'aud provisions of the Securities Act and the Exchange Act)* OTC CDS
The Securities Act interim final témporary rule also provides that any offer or sale of an
_-gligib'lg 'CDS ihat'is or will be i_ssued or cleared by a Registered or Exempt CCP by or on behalf
' ‘.o:f t.h_e i.ssu:er of a security, an affiliate of such issuer, or an underwriter, if such s’ecurity-is
.- delivered.in s‘,ettlément or whose value is used to detqrmine the amount of the settlement
'ﬁbligation, will constitute a “contract for sale of,” “sale of,” “offer for sale,” or “offer to ge]l”
such sécurity under Section 2(a)(3) of the Securittes Act. This provision is intended to ensure
that an eligible CDS that is or will be issued or cleared by a Registered or Exempt CCP cannot
be used I%y an issuer, affiliate of an issuer or underwriter to circumvent the registration
requirer-n'ents of Section 5 with respect to an issuer’s security for such eligible CDS.” Asa
result, a transaction by su-ch persons in an eligible CDS that is or will be issued or cleared by a
Registered or Exempt CCP having such securities of the isguer also is a transaction -in the issuer’s
securities that must be registered under the Securities Act, unless an exemption from registration
is avatlable.
Further, we are aciopting on an interim final temporary baéis an amendment to Secuﬁties
Act Rule 146. Under the temporary amendment to Securities Act Rule 146, eligible contract

participants that are sold eligible CDS in reliance on interim final temporary Securities Act Rule

u - See Title III of the Commodity Futures Modernization Act of 2000 (Pub. L. 106-554) and the definition of
eligible contract participant in Title I of the Commodity Futures Modemization Act of 2000 [7 11.S.C.
1a(12)]. The term “eligible contract participant” generally includes various regulated financial institutions,
business enterprises that meet certain tests relating to total assets or net worth, certain pension funds, state
and local governments, and certain wealthy individuals.

In addition, the provisions of Section 16 of the Exchange Act apply to security-based swap agreements.
See 15U.S. C. 78p(g). The exemptions are available only with regard to non-excluded CDS satisfying the
exemption’s conditions and not other types of derivative contracts. \ .

B This provision is similar to the condition in the Securities Act exemption in Rule 238 for standardized
options [17 CFR 230.238] and in Securities Act Section 2{a)(3) [15 U.S.C. 77b(a)(3)] relating to security
futures products.




239T will be defined as*‘tjualiﬁed purchasers” under Section 18(b)(3) of the Securities Act and

.thereby such eligible CDS that are or will be issued or cleared by a Registered or Exempt CCP

':will-be considered “covered securities” under Section 18 of the Securities Act and exempt from
’ ;'state blue sky laws.*® We are adopting this amendment because we believe that eligible contract

pafﬁciﬁants are the kinds of sophisticated investors who do not require the protections of

registrétion under state securities laws. In this regard, as we discuss above, Congress determined

~ that eligible contract participants were the types of persons that were able to engage in activities

" in the OTC CDS market unregulated by the Conimission and preempted the application of

certain state laws to fransactions in QTC 'security-based swap agreements, including C_'D'S.“r We
believ'e that defining such eligible contract participants as “qualified purchasers” for purposes of
engaging m transactions in eligible CDS in reliance on temporary Securities Act Rule 23§T
would be consistent with such Congressional iﬁtent.

C. Ekchange Act Rule 12a-10T and Rule 12h-1 (h)T

‘We also. are adopting two interim final te'mpor;ry 1:u1es relating to Exchange Act
registration of éligilil'e CDS that are orA have l;een issued or cleared by a Registered or Exempt
CCP. We are adopting interim final temporary Exchange Act Rule 12a-10T to .exempt eligiblé
CDS that are or have been issued or cleared i)y a Registered or E)éempt CCP from the provisions
of Section 12(a) of thé Exchange Act under cc_artain conditio'ﬁs..28 We also are adopting an interim
final temporary amendment to Exchange Act Rule 12h-1 to exempt eligible CDS that are or have

been issued or cleared by a Registered or Exempt CCP from the provisions of Section 12(g) of

% State securities regulation of covered securities generally is limited under Section 18(b). Under Section
18(b)(3), covered sccurities are securities offered and sold to qualified purchasers, as defined by the
Commission.

u See 7 U.S.C. 16(e)(2).

» 15 U.S.C. 781(a).
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the Exchange Act under certain conditions.” This exemption is the same as that a;iailable to
‘ standardlzcd optlons issued by a registered options clearing agency and security futures products
'.' lss'ued by a registered clearing agency, and this temporary rule should facilitate the operation of
the CCPs.

| 'D.  Trust Indenture Act Rule 4d-11T

We are adopting a new interim final temporary rule under Section 304(d) of the Trust
Indenture Act that would exempt any eligible CDS, as defined in Securities Act Rule 239T and
offered and sold in reliance on Securtties Act Rule 239T, from having to comply with the
iJrovisions of the Trust Indenture Act.® We believe an exemption from the Trust Indenture Act
is appropriate in this situation.

The Trust Indenture Act is aiﬁled at addressing problems that unregulated debt offerings
,po.sed for iﬁvestoré and the public,”’ and provides a mechanism for debtholders to protect and
- enforce their rights with respect io the debt. We do not believe that the protections contained in
the Trust Indenture Act are needed at this _time to protect eligible contrédt participants to whom a
sale of an eligible CDS is made n reliance on interim final tempora& Securities Act Rule 239T.
The identified problems that the Trust Indenture Act is intended to address do not occur in the
offer and sale of eligible CDS.*? For example, eligible CDS are contracts between two parties

and, as a result, do not raise the same problem regarding the ability of parties to enforce their

PR

® 15U.8.C. 78Kg). -

30 The Trust Indenture Act applies to debt securities sold through the use of the mails or interstate commerce.
Section 304 of the Trust Indenture Act exempts from the Act a number of securities and transactions.
Section 304(a) of the Trust Indenture Act exempts securities that are exempt under Securities Act Section
3(a) but does not exempt from the Trust Indenture Act securities that are exempt by Commission rule.
Accordingly, while Securities Act Rule 239T would exempt the offer and sale of eligible CDS satisfying
certain conditions from all the provisions of the Securities Act (other than Scctlon 17(a)), the Trust

Indenture Act wou]d continue to apply.
M Seels U.S.C.'I'Ibbb(a).
2 15 U.S.C. 77bbb(a).
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—.Ifi'g.h_f..S _t'mdg;‘ the instraiments as would, for example, a debt offering to the public. Moreover,

: Eﬁrdﬂgh'poxlra.ti.o'n;,- the CCP becomes the counterparty to the buyer\a:nd the seller, and each would
= loo_i'c_rc.li_rgac'tlly‘to' the- CCP to satisfy the obligations under the eligible CDS. Asa consequence.,
- snforcéﬂ;énp of contractual rights and obligations under the eligible CDS would occur directly

: . .Bét\x{eeﬁ suc_li-parties, and the Trust Indenture Act provisions would not provide any additional

meaningfulnsub'stantive or procedural protections.

~ Accordingly, due to-the nature of eligible CDS as bilateral contracts that will have been
‘issued or cleared by Registered or Exempt CCPs, we do not beliz;,ve the protéctions contained m
the Trust Inde.ntlire Act are (_:urrently needed with lrespect to these ins@ments. Therefore, we

believe the exemption is necessary or appropriate in the public interest, consistent with the

- protection of investors and the purposes fairly intendeci'by the Trust Indenture Act.

E. . Request for Commen-t

We request and epcourage any interested person to submit comments regarding the

interim final temporary rules. In particular, we solicit comment on the following questions:

e Weare i.nterested in understanding -what type of non-excluded CDS would not be
eliéble for these exemptions. Are there credit swaps that would not be encompassed
within the scopeiotl' the exemptions and that should be covered? |

e What are the amounts apd types pf CDS that may not satisfy the conditions for the
exprpptions?

e Is the definition of eIigible-CDS appropriate and does it include the types of CDS that
should be within the exemptions or should there be another definition? ‘Does the

definition of eligible CDS include all the appropriate or relevant material terms of a

15



" 'CDS?. Should we require more specificity as to the terms, including final settlement

~ . valuations?

Each of the temporary cxemptlons confains particular conditions. Should the

. Securmes Act exemptlon in temporary Securities Act Rule 239T be conditioned on
" the eligible CDS being issued or clear_ed by a Registered or Exempt CCP? If not,
‘whj.( not? |

- _Should there be information conditions in the Securities Act exemptions themselves

regarding the reference entities or reference securities similar to the information

requirements in the CCP. exemptive orders? If so, what type of information

' conditions should be'included and why? Is additional or different information from

that contained in the CCP exemptibﬁ 6rders appropriate?

Are the Securities Act, Exchange Act and Trust Indenture Act exemptions
apprti)pr"iate.? .If not, why not? Given the voluntary nature of using a _C_‘CP, should we
take a different approach?

The Secur‘iﬁes Act éxemption also provides that eligible CDS that are or will be

issued or cleared by a Registered or Exempt CCP and are entered into with an issuer

of a security, or an underwriter or affiliate of such issuer, if such security is delivered

in settlement or whose value is used to determine the amount of the settlement

obligation, will be considered an offer and sale of such security at that time. Are
there circumstances in which the apphcatlon of the Securities Act to such secunty of
the issuer should not apply at the time of the offer and sale of ehglble CDS that are or

will be issued or cleared by a Registered or Exempt CCP? Are there securities or

16




. obligations us€d in CDS transactions that are not debt obligations? If yes, please
.p)&pil&ijﬂ.
- The Securities Act exemption is limited to offers and sales to eligible contract

' S part{cipants. Should the exemption be limited in this manner? If not, Why not? Are

there persons who invest in CDS now in the OTC market thgt woﬁld not be able to
take advantage of the exemptions? If yes, please explain the categories of pérsons
and why the exemptions should include such persons.

The definition of “qualified purchaser” for purposes of the interim final temﬁolraryv
amendmentl to Securities Aqt Rule 146 épplies only to eligible contract participants
that have been sold eligible CDS in reliance on the new interim final temporary
exemptioﬁ ir; Securities Act Rule 239T. Is thlis an appfopriate definition and shouid
eligible contract participants that r;u'e sold éli;gible CDS pursuant to Securities Act
Rule 239T be considéred “qualified purchasers” for purlposes of Section 18 of the
Securities Act?

Sho.u}d the Securities Act exemption be limited to an exemption from Section 5and
Section 12 of the Secunities Act? Please explain your reasoning in detail.

Shduld we exempt eligible CDS that have been issued or cleared by a Registered or
Exempt CCP from the registration requirements of the Exchange Act? If not, why?
The conditlions of the temporary Exchange Act and Trust Indenture Act exernption;r.
are the same as the conditions to the temporary Securities Act exemption. Is this
appropriate or should there be different conditions relating to the Exchange Act and

Trust Indenture Act exemptions? If yes, please explain.
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e . T;hé iqtg_arim' final temporary rules include an exemption from the application of the

~ Trust Iﬁd'enture Act for eligible CDS that are offered and sold in reliance on interim

,ﬁﬂa-l- -Sllg':c.;urities Act Rule 239T. Is this exemption appropriatle or are there contractual

- :Ij)roltections in the Trust Indenture Act that should be included as mandatory

provisions of an eligible CDS contract that is or will be issued or cleared by a
Registered or Exempt CCP? If yes, please explain in detail.

III.  TRANSITION AND EXPIRATION DATE OF INTERIM FINAL TEMPORARY

RULES |

We are adopting the interim final rules on a teniporary basis until Séptember 25, 2009.

. We anticipate that this term of this exemption will provide us with adequate time to evaluate the

availability of the exemptions applicable to CDS CCPs and rioni-excluded CDS, and whether any

. conditions or provisions of such exemptions should be modified.

Adoption of the interim final temborary rules, which will be effective on [effective date]
and will continue in effect untiI'Scpt_embe_r 25, 2009, will facilitate the déveiopment of one or
more CCPs as well as our review of the CDS market. We have included several requests fo-r
corﬁment in this release. We will consider the public comments we receive in determining
whether we should revise the interim ﬁngl temporarjlz rules in any respect, as well as whether we
should consider exteﬁding the exemptions. The rules will expire and cease to be cﬂ'eptive on

Sep;tembi_ar_ 25, 2009 unless we act to extend the effective date or revise the interim final

4

' terriporary rules.

IV. OTHER MATTERS
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The Administrative Procedure Act generally requires an agency to publish notice of a
) | iifoi)ols_ed r,uleh?aking in the Federal Registerl.33 This requirement does not apply, however, if the
- éjg'ency_“for' good cause finds . . . that notice and public procedure are impracticable,
ﬁﬁxeﬁs@, ;yr contrary to the public interest.” Further, the Administrative Procedure Act also
generaﬁy requires that an agency publish an adopted rule in the Federal Register 30 days before
it becomes effective.”® This requirement does not apply, however, if the agency finds good cause
for making the rule effective sooner.*® We, for good cause, find that notice and solicitation of
comment before adopting the new rules is impracticable, unnecessary, or contrary to the public
interest.r

For the reasons we discussed throughout this release, we believe that we have good cause
to act immediately to adopt these rules on an interim final temporary basis. The OTC market
for CDS has been a sourcé of concerns to us and other financial regulators. These concerns
include thé systemic risk posed by CDS, highlighted by the possible inability of parties to meet .
their obligations as counterparties and the potential resulting adverse effects on other markets
and the financial system.”” Recent credit market events have demonstrated the seriousness of

these risks in a CDS market operating without meaningful regulation, transparency,” or CCPs.”

B 5U.8.C. 553(b).
34

.‘35.

e SUS. C. 553(d).

= |sre &
L]

35

37 In addition to the potential systemic risks that CDS pose to financial stability, we are concerned about other

potential risks in this market, including operational risks, risks relating to manipulation and fraud, and
regulatory arbitrage risks.

B See Policy Objectives for the OTC Derivatives Market, The President’s Working Group on Financial
Markets {(November 14, 2008), http://www.ustreas. gov/pressireleases/reports/policyobjectives.pdf {“Public
reporting of prices, trading volumes and aggregate open interest should be required to increase market
transparency for participants and the public.”)

*® See The Role of Credit Derivatives in the U.S. Economy Before the H. Agric. Comm., 110® Cong. (2008)
(Statement of Erik Sirri, Duector of the Division of Trading and Markets, Commission).
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Thesé everits have emphasized the need for CCPs as mechanisms to help control such risks.* A

:'CCP' for CDS coill__d be an important step in reducing the counterparty risks inherent in the CDS
market, and thereby heli) mitigate potential systemic impacts. In November 2008, the

- Presidenf’s_&Vérkjng Group on Financial Markets stated that the implementation of a CCP for

CDS w.as. a top pﬁpﬁty‘" and, in furtherance of this recommendation, the Commission, the FRB
and the CFTC Isi gned a Memorandum of Understanding® that establishes a framework for
consultation and information sharing on issués related to CCPs for CDS. Given the continued.
uncertainty in this market, mﬁng action to help foster the prompt development of CCPS;
including granting conditional exemptions from certain provisions of the federal securities laws,
thus 1s in the public interest. The interim final temporary rules we are adopting are intended to
facilitate the ability of one:or more CCPs for CDS to operate by providing exemptions from
certain regu]atory;)rox;isions that migl-lt otherwise prevent tﬁem from engaging in.such activities.
Abéent an.exeﬁpﬁori, the offer and sale of eligible CDS that are or \;vill be issued or cleared bya
Registered or Exempt CCP may have to be regis_terea under the Secqﬁties Act, the eligible CDS
that have been so ‘issu'ed or cleared may have to be registered as a class under the Exchange Act
and the proﬁ_sions.of the Trust Indenture Act may need to be complied with. We believe that the

interim final temporary rules exempting the registration of eligible CDS that are or will be issued

‘or cleared by a Registered or Exempt CCP under certain conditions will facilitate the use by

eligible contract lﬁéxticipmts of CDS CCPs. Without alsc exempting the offers and sales of the

See id.

“ See Policy (ibjectives for the OTC Derivatives Market, The President’s Working Group on Financial
Markets (Ncvember 14, 2008), hitp://www.ustreas. gov/press/releases/reports/policyobjectives.pdf. See
also Policy Statement on Financial Market Developments, The President's Working Group on Financial
Markets (March 13, 2008),
http:fwww.Teas. gov/press/releases/reports/pwepolicystatemktturmoil_03122008.pdf; Progress Update on
March Policy Statcment on Financial Market Developments, The President's Working Group on Financial
Markets (October 2008), http://www.treas.gov/pressireleases/reports/qdprogress%20update.pdf.

“ See MOU, supra note 10.
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ehglble CDS ﬁom the reglstratlon requirements of the Securities Act and the Exchange Act and

'the prov1s1ons of the Trust Indenture Act, we believe that the CCPs would not be able to operate

: V'm the manner cpntemplated by the exemptive orders. We emphasize that we are requesting

' comm;éhts;bn the interim final temporary tules and will carefully consider any comments that we

o receive and respond to them in a subsequent release. Moreover, these interim final temporary

rules will expire on September 25, 2009. Setting a termination date for the interim final

" temporary rules will necessitate further Commission action no later than the end of that period if

" we determine to cantinue the same, or similar, requirements contained in the interim final

temporary rules. V/e find that there is good cause to have the rules effective as interim final
temporary rules on [insert date of publication in the Federal Register] and that notice and public
procedure in advance of effectiveness of the interim final temporary rules is‘impracticable,

unnecessary and contrary to the public interest.”

V. PAPERWORK REDUCTION ACT

The interim: final temporary rules do not impose any new “collections of information”
within the meaning of the Paperwork Reduction Act of 1995 (“PRA™),* nor do they create any

new filing, reportir.g, recordkeeping, or disclosure rej)orting requirements for a CCP that is or

~ will be issuing or dlearing eligible CDS. Accordingly, we are not submitting the interim final

temporary rules to the Office of Management and Budget for review in accordance with the

PRA.® We reques: comment on whether our conclusion that thete are no colléctions of

information is correct.

- ¥ This finding dlso satisfies the requirements of 5 U.S.C. 808(2), allowing the rule amendment to become

effective notvi‘lthstandmg the requirement of 5 U.S.C. 801 (if a federal agency finds that notice and public
. comment are “impractical, unnecessary or contrary to the public interest,” a rule “shall take effect at such
time as the federal agency promulgating the rule determines™).

“ 44 1.5.C. 35C1 et seq.
4 44 U.S.C. 35¢7(d) and 5 CFR 1320.11.
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| By a Registered or Exempt CCP and offered and sold only to eligible contract participants from

VI. COST-BENEFIT ANALYSIS

We are adopting interim final temporary rules under the Securities Act, the Exchange Act

and the Trust Indenture Act that would exempt eligible CDS that are or will be issued or cleared

all provisions of the Securities Act,-other than the Section 17(a) anti-fraud provision, as well as
from the registraticn re‘quirements under Section 12 of thé Exchange Act and from the provisions
of the Trust Indc;nture Act. These intertm final temporary rules are intended to facilitate the
operation of one or more CCPs to act as a clearing agency in the CDS market to reduce some of
the risks in the CD3 market.

A CDS is a bilateral contract between two parties, known as counterparties. The value of
this financial coﬁtr:u':t is based on underlying obligations of a single entity or on a particular
security or other debt obligation, ér an index of several such entities, securities, or obligations.
The obligation of a seller to make payment under a CDS contract is triggered by a default or
other credit event as to such entity or entities or such securityvor securities. Investors may use
CDS for a variety cf reasons, inclﬁding to offset or insure against risk in their ﬁxed-_incomé
portfolios, to take synthetic positions in bonds-or in-segments of the debt market as representéd
by an index, or to capitalize on the volatility in credit spreads during times of economic
uncertainty. In recent years, CDS market volumes havé rapidly increased.* This growth has

coincided with a significant rise in the types and number of entities participating in the CDS

market.*’

46 See Semiannual OTC derivatives statistics at end-December 2007, Bank for International Settlements
{“BIS™), availeble at http://www.bis.org/statistics/oteder/dti 920a.pdf.

s CDSs ;vere ini-ially created to meet the demand of banking institutions looking to hedge and diversify the

credit risk attendant with their lending activities. However; financial institutions such as insurance
companies, pension funds, securities firms and hedge funds have entered the CDS market.
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* InaCCP arrangement, both parties entering a CDS would novate their trades to the CCP,

i

éin‘(i'the CCP would Staqd in as the counterparty to all parties of the CDS it clears. Through this

novation process, the counterparty risk of a CDS would be effectively concentrated in the CCP.

T A, Benefits
_ Wea are provndmg exemptlve orders that wiil facnhtate the operation of CCPs for the CDS

ma.rket In connectlon w1th these actions, we are adoptlng exemptions from certain prows1ons of

‘ the Secuntles Act the Exchange Act and the Trust Indenture Act, subject to certain condltlons

desenbed in the companion exemppve orders and in the exemptions themselves. The conditions
and représentations in the companion exemptive orders and exemptions require that information
be available about the terms of the CDS, the creditworthiness of the CCP or any éuarantor, aed

the clean'ng and settlement process for the CDS. Additionaliy, the conditions require that

financial information about the reference entity, the issuer of the reference security, or the

reference security be publicly available.- We believe that these ir_ﬁerim final temporary rules and

the exemptions we are providing under the Exchange Act, will facilitate the operation of CCPs

while enabling us to provide oversight to the non-e:l(clude.d CDS market. We believe that the

. operation of one or more CCPs in accordance with our exemptions likely would improve the

efficiency an&- effectiveness of the CDS market, ;;rovide clearing participants with increased
transparency of exposures to particular reference entities or referenee secufities, and increase
available informatie_n about reference entities or reference securities.

Absent an e;(efhptioq, the offer and sale of eligible CDS that are or Will be issued or
cleared by a Registered or Exempt CCP would have to be registered under the Securities Act, the

eligible CDS that are or have been issued or cleared by a Registered of Exempt CCP would have

to be registered as a class under the Exchange Act, and the provisions of the Trust In.denture Act
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- would apply. Welbelieve that the interim final temporary rules exempting the registration of

eligible CDS i.ssus;‘:l or cleared by a Registered or Exempt CCP under certain conditions will
“facilitate the use by eligible contract participants of CDS CCPs. Without also exempting the
© . offers and sales ’of-eligible CDS'iésued or cleared by a Registered or Exempt CCP from the
regist'raﬁon requir;?,ments of the Securities Act and the Exchange Act and the provisions of the
Trust Indenture Abt, we believe that the CCPs would not be able to operate in the manner
contemplated by the exgmpti.ve orders.

The interim final temporary exemptions also will treat eligible CDS issued or cleared by
a Registered or Exémpt CCP under the Securities Act and the Exchange Act in the same manner
as certain other types of derivativc_a contracts, such as security futures products and standardized
options.® A Registered or Exempt CCP issuing or clearing eligible CDS will benefit from the
temporary exemptipns because it will not have to file registration statements with us covering the
offer ;nd sale of ﬂie eli'gible CDS. The registratibh. form‘most applicable to a CCPis a I;‘orm S-
20, which is the farm that is used by op_tion's' clearing houses that do not qualify for our
exemption in Securities Act Rule 238% from registering the offer anci sale of standardized
options. If a CCP is not required to register the offer and sale of eligible CDS (on Form S-20, for
éxample), it woulé not have to incur the costs of such registration, including legal and
accounting costs. Some of these costs, of course, such as the costs of obtaining audited ﬁnémc_ial
statements, may st%l] be incurred as a result of the operations of the entilIEy as a CCP and the
regulatory oversigjflt of the central counterparty operations. In addition, if any of tHe CCPs are

entities that are subject to the periodic reporting requirements of the Exchange Act, the cost of

& See, e.g., Seaurities Act Section 3(a)(14) [15 U.S.C. 77c(a)(14)], Securities Act Rule 238 [17 CFR !
- 230.238]; Exchange Act Section 12(a) [15 U.S.C. 781], and Exchange Act Rule 12h-1(d) and (¢) [17 CFR
240.12h-1{d} and (e}]. .

4 17 CFR 230.238.
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filing a registration statement covering the eligible CDS would be lessened further as the

" information regarding the CCP already would be prepared. The availability of exemptions under

the Securitieé Acf, the Exchange Act, and the Trust Indénture Act also would mean that CCPs
would not incur the costs of preparing disclosure documents describing eligible CDS and from
preparing indentures and arranging for the services of a trustee.

B. Costs

The interim final temporary rules exempting offers and sales of eligible CDS that are or
will be issued or cleared by a Registered or Exempt CCP should facilitate the use by cligible

contract participants of CDS CCPs that are the subject of exemptive orders at minimal cost to the

‘CCP or investors. Because the interim final temporary rules are self-executing, the costs of

being able to rely on such exemptions, we believe, are minimal.

Absent an exemption, a CCP may have to file a registration statement covering the offer

~ and sale of the eligible CDS, may have to satisfy the applicable provisions of the Trust Indenture

Act, and may have to register the class of eligible CDS that it has issued or cleared under the
Exchange Act, which would provide investors with civil remedies in addition to antifraud
remedies. While a CCP registration Statement covering eligible CDS (or the offer and sale of
such eligible CDS) may provide certain information about the CCP, CDS contract terms, and the
identification of reference entities or refereﬁce securities, it would not necessarily provide the
type of information neéessary to assess the credit risk of the reference entity or reference
security. Further, while a CCP registration statement would provide information to the CDS
market participants, as well as to the market as a whole, a condition of the clearing agency

exemption in the exemptive orders is that the CCPs make their audited financial statements and

other information about themselves publicly available. We recognize that a consequence of the
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exemptions would be the unavailability of certain remedies under the Securities Act and the

‘Exchange Act and certain protections under the Trust Indenture Act. While an investor would be
i . ' .

able to pursue an antifraud action in connection with the purchase and sale of eligible CDS under

- Exchange Act Section 10(b),* it would not be able to pursue civil remedies under Sections 11 or

12 of the Securities Act.”’. We could still pursue an antifraud action in the offer and sale of

eligible CDS issued or cleared by a CCP.*

VII. CONSiDERATION OF IMPACT ON THE ECONOMY, BURDEN ON
COMPETITION AND PROMOTION OF EFFICIENCY, COMPETITION AND
CAPITAL FORMATION '
Section 23(a)(2) of the Exchange Act® requires us, when adopting rules under the

Exchange Act, to consider the impact that any new rule would have on competition. Section

23(a)(2) prohibits us from adopting any rule that ‘{vould impose a burden on competition not '

_necessary or appropriate in furtherance of the phrposes of the Exbhange Act. In additi.on,

Section 2(b)* of the Securit-ies Act and Section 3(f)* of tﬁe Exchange Act require us, when
engaging in rulemaking where we are reqﬁired to consider or determine whether an action is
necessary or z'appropriate in the public i.ntereé;t, t(; also consider whether the action will promote
efﬁciency, corﬁpetition, and capital formation.

We are adopting interim final tém_porary rules that would exempt eligible CDS issued or
cleared by a Registeréd or Exempt CCP from all pi‘o{xisions c;f the Securities Act, othér than the

Section 17(a) antif‘raud provision, as well as from the registration requirements under Section 12

50 15 U.S.C. 78j(b).

St 15USC.7kand 771

2. See 15U.S.C: 77q and 15 US.C. 78j(b).
33 15 U.S.C. 78w(a)(2).

3 15U.S.C. 77b(b). -

% 15 U.8.C. 78¢(f).
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of the Exchange Act and the provisio_ns of the Trust Indenture Act. Because our interim final
tén-lp()rary exemptions will be available to any Regiétered or Exempt CCP offering and selling
eligible CDS, we do not believé .that our actions today will impose a burden on competition. We
also beli_eve that the aﬁility to settle CDS through CCPs will improve the &ansparency of the
CDS market and provide greater sturance to parﬁCipants as to the capacity of the eligible CDS
countefpa'rty to perform its obligations under the eligible CDS. We believe that increased
transparency in the CDS market could help to decrease further market tur.moiI and thereby
facilitate the capital fonnaf_cion process.
VIII. REGULATORY FLEXIBILI'i‘Y ACT CERTIFICATION

The Commussion hereby certifies pﬁrsuant to 5 U.S.C. 605(b) that the interim final

temporary rules contained in this release will not have a significant economic impact on a

 substantial number of small entities. The interim final temporary rules exempt eligible CDS that

are or will be issued or cleared by a Registefed or Exempt CCP. None of the entities that are
eligible to meet the requirements of the exemption ﬁom.registrat'ion under Section 17A is a small

entity. For this reason, the inteﬁm final temporary rules shduld not have a significant economic

impact on a substantial number of small entities.

IX. STATUTORY AUTHORITY AND TEXT OF THE RULES AND AMENDMENTS
The rules and amendments dgécribed in'this release are being adopted under the auth(‘)rity

set forth in Sections 18, 19 and 28 of the Securities Act; Sections 12(h), 23(a) and 36 of the

Exchange Act; and Section 304(d) of the Trust Indenture Act.

List of Subjects

17 CFR Parts 230, 240 and 260

Reporting and recordkeeping requirements, Securities.

-,
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“TEXT OF THE RULES AND AMENDMENTS

For the_reas:o.ns set out in the preamble, the Commission amends Title 17, Chapter II:, of
the dee of Feder‘ai Regulatiqns as follows: |
PART 230 - GENERAL RUL_E_S AND REGULATIONS, SECURITIES ACT OF 1933.

1. The authority citation for Partl 230 continues to read, In part,. as follows:

Authon"t\y: 15,.lU.S.C. 77b, 77c, 774, 77f, 77g, 77h, 77j, 77r, T7s, 772-3, 77sss, 8¢, 784,

78j, 78, 78m, 78n, 780, 78t, 78w, 7811(d), 78mm, 80a-8, 80a-24, 80a-28, 80a-29; 80a-30, and

' 80a-37, unless othérwise noted.

* ok * o *
2 Section 230.146 is amended by adding paragraph (c)T'to read as follows:

§230.146 Rules under section 18 of the Act.

* * * . * *

()T Temporary definition of eligible conitract participant as gualified purchaser. For -

! ,
purposes of Section 18(b)(3) of the Act (15 U.S.C. 77r(b)(3)), the term “qualified purchaser”

shall mean any eligible contract participant (és defined in Section 1a(12) of the Commodity
ExchangerAc't (7U.S.C. 1a(12)) as in effect on the date o‘f adoption of ;his section, other than a
person who is an eligiblé‘ coritract participant under Section 1(a)(12)(C) of the Commodity |
Exchangel Act) tlllat.ibas been sold an eligible credit dgfault swap (as defined in Rule 239T of this
Act) in relian\ce on Iéule 239T of this Act. This temporary rule will expire on September 25,
2009.

3. Section 230 239T is added to read as follows:

§230.239T Temporary exemptlon for ellglble credit default swaps.
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(a) Except as expressly provided in paragraph (b) and (c) of this section, the Act does
not apply to any eligible credit default swap that is:

(1)  Issued or cleared by a clearing agency registered as a clearing agency under
Section 17A of the Securities Exchange Act of 1934 (15 U.S.C. 78q-1) or exempt from
registration under Section 17A of the Securities Exchange Act of 1934 pursuant to a rule,
regulation, or order of the Commission; and

) Offered and sold only to an eligible contract participant (as defined in Section
1a(12) of the Commodity Exchange Act (7 U.S.C. 1a(12)) as in effect on the date of adoption of
this section, other than a person who is an eligible contract participant under Section 1(a}(12)(C)
of the Commodity Exchange Act). |

(b)  The exemption provided in paragraph (a) of this section does not apply to the
provisions of Section 17(a) of the Act (15 U.S.C. 77q(a)).

(c) Offers and sales. Any offer or sale of an eligible credit default swap pursuant to

this séction by or on behalf of the issuer of an identified éecurity that is to be delivered if there is
a credit-related event or whose value is used to détennine the amount of the settlement
obligation, an affiliate of such issuer, or an underwriter, will constitute a “contract for sale of,”
“sale of,” “offer for sale,” or “offer to sell” such identified security under Section 2(a)(3) of the
Act (15 U.S.C. 77b(a)(3)).

{(d)  Definition of Eligible Credit Default Swap. For purposes of this section, an

eligible credit default swap is a bilateral executory derivative contract not subject to individual

negotiation:

29




|
N.

(1) inwhicha 'bﬁyer makes payments to the seller and? in return, receives a payout if
there is a default or _otﬁer credit event involving identified obligation(s) or identified entity(ies)
.within a certain time; and

(2) the agréemeni for which includes the:

)] specification of the identified obligation or obligbr; or, in the case of a identified

. group or index thereof, all of the idéﬁt‘iﬁed'obligations of obligors comprising any such group or

index;
| (1)) . term'of the agregment;

' (iif)  notional amount upon. which payment obligatioﬁs are calculated;

(@iv) cfedit-relate.d events that trigger a settlement obligation; and

(v)  obligations to be delivered if there is a credit-related event or, if it is a-cash
settlement, tﬁe obligations whose value is to be used to determine the amount of settlement
obli ga,ﬁ\on und;,r the eligible credit default swap.

" (e)- This teﬁpbrmy rule will expire on September 25, 2009.

PART 240 - GENERAL RULES AND REGULA"I‘IONS,'SECURITIES EXCHANGE -

ACT OF 1934

-

4, The authority citation for Pa:rt 240 continues to read,rin part, as follows:

Auéhon'gyz 15 U.S.C. 77c,77d, 77g, 774, 77s, 772-2, 77z—3, T7eee, T7ggg, 77m1n,l77sss,l
774tt, 78¢, 78d, 78e, 7$£ 78g, 781, 78], 78j-1, 78k, 78k-1, 78], 78m, 78n, 780, 78p, 78q,' 78s, 78u-
5, 78w, 78x, 7811, 78mm, 80a-20, 80a-23, éOa-29, 80a—37, 80b-3, 80b-4, 80b-11, and 7201 et

seq., and 18 U.S.C. 1350, unless otherwise noted.

K * * * *

5. Section 240.12a-10T is added to read as follows:
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'-'_.‘.§240.12£1-1 0T Temporary exemption of eligible credit default swaps from Section 12(5) of

- the Act. .

(é) . The provisidns of Section 12(a) of the Act (15 U.S.C. 78I(a)) do not apply in

* respect of ény eligib]e credit default swap, as defined in Rule 239T of the Securities Act of 1933

S CFR 230.239T) issued or cleéred_ by a clearing agency registered as a clearing agéncy under

S‘écti;)ﬁ 1"}A'of the Act (15 U.S.C. 78q-1) or e%efnpt from registration under Section 17A of the-
Act pursuant to a rule, regﬁ]ation, or order of thé Commission, that will be purchased by.or sold
to an eligible contra;:t participant (as defined in Section 1a(12) of the Commodity Exchange Act
(7 U.S.C. 1a(12)) as in effect ‘on the date of adoption of this séction, other thén a person whc; is
an eligible contract participant under Section 1(a)(12)(C) of ihe Commodity Exchange Act).

(b)  This temporary rule will expire on Septémb’er 25,2009.

6. Section 240.12h-1 is amended by adding paragraph (h)T.to read as follows:

§240.12h-1 Exemptions from registration under section 12(g) of the Act.

B T T T

(WT  any eligible credit default swap, as defined in Rule 239T of the Securities Act of
1933 (17 CFR 230.239T); issued or cleared by a cfearing agency lregistered as a clearing agency
under Section 17A of the Act (15 1J.S.C. 78g-1) or exempt from registratién under Section 17A
of t}le Act pursuant to a rule, regulation, or or(ier of the éommissi_cm ﬂmt will be purchased by or
sold to an eligible contract participant (as defined in Section 1a(12) of the Commodity Exchange

Act (7US.C. 1a(12)) as in effect on the date of adoption of this section, other than a person who

o is an eligible contract partici;ﬁant under Section 1(2)(12)(C) of the Commodity Exchange Act).

This témﬁora_\ry rule will expire on September 25, 2009.
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| PART 260 - GENERAL RULES AND REGULATIONS, TRUST INDENTURE ACT OF

1939

7. The authority citation for Part 260 cqntinues to read as follows:

Authority: 15 U.S.C. 77ece, 77ggg, 77nnn, 77sss, 7811(d), 80b-3, 80b-4, and 80b-11.

8. Section 260.4d-11T is added to read as follows:
§260.4d-11T Temporary exemption for eligible credit default swaps offered and sold in
reliance on Securities Act of 1933 Rule 239T (§230.239T).

Any eligible cré&dit defanlt swap (as defined in Rule 2397 of this chapter, 17 CFR
230.2397), whether or not issued under an indenture, is exempt from the Act if offered and sold

in reliance on Rule 239T of this chapter. This temporary rule will expire on September 25, 2009.

By the Commission.
Gloattthe 7. Purphy,

Elizabeth M. Murphy
Secretary

January 14, 2009
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SECURITIES AND EXCHANGE COMMISSION

17 CFR Chapter II

[Release Nos. 33-0000, 34-59248, 39-2460, IC-28600, 1A-2830; File No. $7-03-09]

List of Rules to be_Reviewed Pursuant to the Regulatory Flexibility Act
AGENCY: Securities and Exchange Commission. |
ACTION: P_ublication of list ofrule_s scheduled for review.
SUMMARY: The Securities and Exchange Commission is today pul;Hshjng a lisi of
rules to be reviewed pursuant to Section 610 of the Regulatory Flexibility Act. The list is
publisﬁed to provide the public with notice that these rules dre scheduled t;or review by
the agency and to invite public comment on them. _
DATES: Comments should be submitted b; [30 days after publication in the FederalL
Register]. |
ADDRESSES: Comments may be submitted by any of the following methods:
Elect_ronic comments:

. Use the Commission’s Internet commen.t form

(http:/www.sec. gov/rules/other.shtml); or
¢ Send an e-mail to rule-comments@sec.gov. Please include Fiie Number §7-03-

09 on the subject line; or

e Use the Federal eRulemaking Portal (http:/www.regulations.gov). Follow the

r

instructions for submitting comments.

Paper comments:

/7 ¢7ﬂ 3¢




. . . .
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e Send paper comments in triplicate to Elizabeth M. Murphy,,Sec;etaxy, Securities
and Exchange Commission, 100 F Strcet NE, Washington, DC 20549-1090. |
All submissions should refer to File No. $7-03-09. This file number should be included
on the subject line if e-mail is used. To help us process and review your comments more
ef’ﬁcxently, please use only one method; The Comm1s31on will post all comments on the

Commission’s Internet Web site (http://www.sec. gov/rul'es/ot‘her.shtml).. Comments also

are available. for public inspection and copying in the Commission's Public Reference
Room, 100 F Street NE, Washington, DC 20549 on official business days between thf% :
hours of 10:00 a.m. and 3:00 p.m. All cox}mn‘ehts received will be posted without chaﬁge;
we do not edit personal identifying information from submissions. You ;hOuld sﬁbmit |
only information that you wish to r_nqke _z;vailable publicly. -

FOR FURTHER INFORMATION CONTACT: Anne Sullivan, Office of the General
Counsel, 202-551-5019. | |

SUPPLEMENTARY INFORMATION: The Regulatory Flexibility Act ("RFA"),

codified at 5 U._S.C. 600-611, requires -an agency to review its rules that have a significant

economic impact upon a substantial number of small entities within ten years of the

' pubﬁcat‘ion of such rules as final rules‘: 5U.S.C. 610(a)., The purposé of the review is "to

detérminé whether such rules should be continued without change, or should be amended
orrescinded . . . to mmnmze any signiﬁc-ant ecbnoxﬁic impact of the rules upon a |
substantial number. of such small entities.” 5 U.S.C. 610(a)'t |

The RFA sets forth specific considerations that must be addrcs§ed in the review of

each rule; -




the conti;med neec‘l for the rule;

the nat.ure of complaints or comments received cdncerning the rulé from the
public;

the complexity of the rule;

the extent to whjcﬁ the rulé overlaps, duplicates or conflicts with other fédcral
rules, and, to the extent feasible, with state and local governmental rules; and
the length of time since the rule has iaeen evaluated or the degree to which
technology, economic c;ondjtit;ns, or other factors have ;:hanged in the area

affected by the rule. (5 U.S.C. 610(c))

' The Securities and Exchange Cbminiss;ion, as a matter of policy, reviews all final
rules that it published for notice and comment to assess no't. only theﬁ continued
coﬁlp'liance with the RFA, but also to assess generally their continued utility.! The list -
below is therefore broader than that reéuked by the RFA, and mayl include rules that do -
not have a substantial impa& on a significant nu;nﬁér of small entities. Where the
Commission has previously made a determination of a rule's impact 0;1 small businesses,
the determination is not_ed on the list. The Coﬁimission panicula.rly-s'olicits ﬁublic
comment on whether thg rules listed below affect s;nail bu;inmses in new or different . |
ways than when they were first adopted.

The rules a;nd forms listed below are scheduled for review by ;&:taff of thé Commission

during the next twelve months. The list includes rules from 1998, 1997, 1996 and 1995,

When the Commission implemented the Act in 1980, it stated that it “intend[ed]
to conduct a broader review [than that required by the RFA], with a view to
identifying those rules in need of modification or even rescission.” Securities Act
‘Release No. 6302 (Mar. 20, 1981), 46 FR 19251 (Mar. 30, 1981).

y ' .3




The rules are grouped according to which Division or Office of the Commission-

recqmmendéd their adoption. -

4

Division of Corporation Finance

Prior Commission
P
Determination Under

"
S U.S.C. 601

|

o

|

Citation: -

- Plain English Disclosure

17 CFR 230.421, 17 CFR 230.481

15 US.C. 77a et seq.

This rule requires that issuers write the cover page,
summary and risk factors sections of prospectuses in plain

N

English.

A Final Regulatory Flexibility Analysis was prepared in
dccordance with 5 U.S.C. 604 in conjunction with the
adoption of Release No. 33-7497, which was approved by

the Commission 6n January 28, 1998, which amended

- Rules 421 and 481. Comments to the proposing release

and Initial Regulatory Flexibility Analysis were considered
at tﬁat time.

* * * | ] *
Regulation S

17 CFR 230.900 -905



: | Authorigy. :

Description:

Prior Commission
Determination Under

5U.S.C.601:

Title:

‘Crtation:
Authority:

Ddscgp‘ tion:

15 U.S.C. 77a et seq.

This rule provides a safe harbor from the term “offer” for

" certain offshore communications made by a registrant.

A Final Regulatory Flexibility Analysis was prepared in
accordance with 5 U.S.C. 604 in conjunction with the

adoption of Release No. 33-7470, which was approved by

the Commission on October 10, 1997. Rule 902 was
originally adopted as part of Regulation S in Release No.

- 33-6863, oéqntaining a Final Regulatory Flexibility Analysis

which was approved by the Commission.on April 24, 1990,
Comments to the proposing releases and Initial Regulatory
Flexibility Analysm wefe considered at those times.

*+ x £ * %
Rule 135e; Offshore prées cénferences, meetings with
issuer representatives conducted offshore, and press-related
material released offshore. *
17CFR 230.135¢ .
15U.S.C..77a et seq.

This tule provides a safe harbor from the term “offer” for

certain offshore communications made by a registrant,



. . ©' " Prior Commission

" Determination Under -

 5US.C.601:

=
jat
4]
i

3

Citation:
~ Authority:
1

Description:

Pri(')r,C_ommission- :
Determination Under
5U.SC. 601:

A Final Regulatory Flexibility Analysis was prepared in
accordance with 5 U.S.C. 604 in conjunction with the
adoption of Release No. 33-7470, which was approved by

the Commission on October 10, 1997. Comments to the

-proposing release-and Initial Regulatory Flexibilitjz'

'Analysis were considered at that time.

+ £ £ = %

Rule 12a-8: Exemption-of depositary shares

~ Rule 15d-3:- Reports for depositary shar&s-registered on -

. Form F-6

17 CFR 240.12a-8, 17 CFR 240.153-3 |

15US.C. 78aetseq. -

These rules are designed to provide exemptions for
depositary shares from section 12(a) of the Securities Act

and from certain reportinig requirements.

A Final Regulatory Flexibility Analysis was prepared in
accordance with 5 U.S.C. 604 in conjunction with the

adoption of Release No. 33-7431, which was approved by

the Commission on July 18, 1997. Comments to the



g
]

:

Citation:

' Authority:

Description:

Prior Commission

Determination Under

SUS.C. 601:

Title: -

Citation:
Authority: -

Description:

proposing release and Initial Flexibility Analysis were

considered at that time.
.*_ * * * " x
Item 305 of Regulation S-K
17 Cf'R 229.305
15U.S.C. T7a et seq.
This rule requires quaﬁtitatfve and qualitative aisclosm_lres

about market risk.

A Final Regulatory Flexibility Analysxs was prepared in
accordance with 5 U.S.C. 604 in conjunction with the
adoption of Release No. 33-7386, which was approved by
the Commission on January 31, 1997. Comments to the
proposing release and Initial Regulatory Flexibility '
Anaiysis were consi;iered at that time. |

*r x * % %

Delivery of Prospectus.

"17 CFR 240.15¢2-8

15 U.S.C. 78a et seq.
This rule establishes the requirements for brokers and |

dealers to deliver a prospectus to purchasers of securities.



. .
.
. L

-Déterminationt Under

Prior Commission

5U.S.C.601: -

Title;
Citation:
Authority:

- Description:

Prior Commission

Determination Under

A Final Regulatory Fléxibility Analysis was prepared in
accordance with 5 U.S.C. 604 in conjunction with the
adoption of Release No. 33-7168, which was approved by
the Commission on May 11, 1995. Comments to the
proposing release and. Init'ial Flexibility Analyms were
considered at that time.

* o+ x x %
Exemi)tion for Certain>Ca1ifornia Limited Issues
17 CFR.230.1001
15U.S.C. 772 gqu.
The rule exempts from the registration requirements of the
Securities Act offers and sales up to $5 million that are
exempt from state qualification undq paragraph (n) of

Section 25102 of the California Corporations Code. The

_purpose of the rule is to assist small businesses’ capftal

raising ability by creating a federal exemption for offering

of up to $5 million that meet the qualifications of a

California exemption.




Title:
Citation:
- Authority:

Description:

Prior Commission
Determination Under

5 U.S.C. 601:

A Final Regﬁlatory Flexibility Analysis was pr_epared in
accordance with § U.S.C. 604 in conjunction with the
adoption of -Relea.ée No. 33-7285, which was approved by
the Commission on May 1, 1996. Comments t';) the
proposihg release and Iniiial Flexibility Analysis were
considered at that time.

L L B B
Settlement Cycle.

17 CFR 240.15¢6-1

15 U.S.C. 77a et seq.

“'This rule imposes a time requirement for brokers and

dealers to. complete the séttlement of a securities

transaction.

A Final Regulatory Flexibility Analysis was prepared in

‘accordance with $ U.S.C. 604 in conjuhctién with the

adoption of Release No. 33-7168, which was appfoyed by

t];;e ‘Commission on May 11, 1995. Comments to the -

proposing release and Initial Regulatory Flexibitity

© Analysis were considered at that time.




- Division of Investment Management

Title :
Citation: '

Authority:

Descripjion:

Rule 203A-1

" 17 CFR 275.203A-1

15 U.S.C. 80b-3a(a)(1)(A), 15 U.S.C. 80b-3a(c), 15 US.C. -

80b-11(a)

The Commission adopted rule 203A-1 to implement the

Investment Advisers Supervision Coordination Act, which,

- among other things, reallocated the r&eponéibilities for

regulating investment advisers between the Commission
and the state securities regulatory authorities. -The' rule
increases the thr&sh‘old for state registered advisers to
switch to Commission registration to $30 million in asséts.
under.manageinent and requires that advisers to registeresi
investment companies be-rf;gistered with the Commission.
The rule also pfdvides state regisfered advisers with assets.

under management between $25 ijllion and $30 million an

_ option to remain registered with the states or to switch to

Commission registration. In addition, the rule contains
provisions prescribing procedures for switching registration .

from states to the Commission or vice versa.

10



. Prior Commission -

S Déterrﬁination Under

. 5US.C 601

Title :

.’ . Citation: -

Authority:

Description:

A Final Regulatory Flexibility Analysis was prepared in

accordance with 5 U.S.C. 604 in conjunction with the
i

| adoption of Release No. 1A-1633, which was approved by

the Commission on May 15, 1997. Comments to the
proposing release and Initial Regulatory Flexibility

Analysis were considered at that time.

Rule 203A-2
17 CFR 275.203A-2
15 U.S.C: 80b-3a(c)

The Com'mi-ssion adopted rule 203A-2 to implement the
Investment Advisers Sﬁpervision Coordination Act, which,
among other things; rgallocatm the responsibilities for
regulating investment advisers between the éommission
and the state securities regulatory authorities. The rule
exempts certain types of investment advisers from the
prohibition on Commission registration. As a result, the.
following investment advisers are not prohibited from
registering with the Commission: nationally recognized

statistical rating organizations, pension consultants,

11

-




Prior Commission
Determination Under

5U.S.C. 601:

Title :

Citation:
Au:thon"gyz-

Description:

investment advisers controlling, controlled by, or under

common control with an investment adviser registered with
the Commission, investment advisers expecting to be _

eligible for Commission registration within 120 days,

_ multi-state investment advisers, and internet investment

advisers.

A Final Regulatory Flexibility 'Analysis was prepared in
accordance with § U.S.C. 604 in conjunction with the
adoption of Release No: TA-1633, whjch_ was approved by
the Commission on May 15, 199.7. Comments to the
proposing releﬁse and Initié] Régu’latory Flexibil‘ity

Analysis were considered at that time.

Rule 203A-3

17 CFR 275.203A-3
15 U.S.C. 80b-24(17), 15 U.S.C. 80b-11(a)

The Commission adopted rule 203A-3 to implement the
Investment Advisers Supervision Coordination Act, “}hich,'
among other things, reallocates the responsibilities for

regulating investment advisers between the Commission

12



Prior Commission

Determination Under

5US.C.601:

. Tiﬂe-:: .

Citation; .

Authority:

-

Description:

“impersonal investment advice,

and the state securities regulatory authorities. The rule
defines certain terms for purposes of section 203A of the

Investment Advisers Act (15 U.S.C. 80b-3a) and the rules

_thercund‘ef. The terms defined in this rule include:

k211

“investment adviser representative,” “excepted person,”

” “place of business,” and

“principal office and place of business.”

"A Finél__Regulatory Flexiﬁility An:ilysis was prepared in

" accordance with 5 U.S.C. 604 in conjunction with the

adoption of Release No. IA-1633, which was approved by
the Commission on Méy.lS, 1997. Comments to the
proposing release and Initial Regulatory Flexibility

Analysié were considered at that time.

* * * *x *

Rule 203A-4

17 CFR 275.203A-4
15 U.S.C. 80b-11(a)

The Commission adopted rule 203A-4 to implement the

Investment Advisers Supervision Coordination Act, which,

. among other things, reallocates the responsibilities for

13



. Prior Commission

‘ Determination Under

5 U.S.C. 601

. Title:

Citation:

; Authoriggi

.

regulating investment aciizisers between the Commission
and tﬁe state securities regulatory authoritiés. The rule
states that t.he Commission shall not assert a violation of
section 203 of the Investment Ad_\}isers Act of 1940 (15
U.S.C80b-3)bya st_aie registeréd adwviser for _failu;'e to

register with the Commission if the adviser reasonably

believeé that it does not have assets under management of

at least $30 million and is therefore not required to régiStcr

with the Commission.

!

A Final Regulatory Flexibility Analysis was prepared in
accordance with 5 U.S.C. 604 in conjunction with the
a&option of Relea;e No. IA-1633, which was approved by
the Commission on May 15,1 997. 'Corinnent-s to the

proposing release and Initial Flexiﬁiﬁty Analysns were

- considered at ihal time,

. xr % *  *
Rule 2a51-1
17 CFR 270.2251-1 |
15 U.S.C. 80a-1 ¢t seq, 80a-2(a)(51)(B), 80a-6(c), 80a-

37(a) ]

14




. P o éljjéscrip‘tion: | ' Rule 2a51-1 under the Investment Company Act of 1940

(“Act”) defines the term “investment” for purposes of

section 2(a)(51) of the Act, and section 3(c)(7) of the Act,

4,

which excludes from r_egu]a‘tion under the Act privately

offered companies that sell their securities to “qualified
. purchasers” owning or investing on a discretionary basis a

specified amount of “investments.”

Prior Commission

rd

Déte:mination‘Under l' |
s ;U.s.c. 601: A Final Regulatory Flexibility Analysis was prepared in -
o . “accordance with 5 u.s.C. 664 in conjunction with @e
. ; ‘ - adoption of Release No. 1C-22597; which was approved by
' , o .
3 | " the Commission o'n'Aprii 3, 1997. Comments to the
proposing relea$é and Imtlal Regulatory Flez;ibility
' :r ' Analysis were'considereti‘ at that time. )
_ I_l_tlg - 'Rule 2a51-2 |
Cltation: - 7R 27028512 '
;Alutho;-ig . 15 U.S.C. 80a-1 et seq., 80a-2(a)(51)(B), 80a-6(c), 80a-
JON |
_Lﬁ&ecription: _ | B ) Rule ;2351-_2 .undgr.the. Investment Company Act of 1§4O -

© (“Act”) defines the term “bEneﬁqial owner” for purposes of

i
1

’ - 15
t
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] Pnor Comrmssmn

3 k
A

DJetermmatlon Under

,SFUSC 601:

[
:
|
|
I
|

-t =

Title:

' section 2(a)(5]) of the Act and section 3(c)(7)(B) of the
;Act which permitted unregulated pnvate compames that
onor before September 1, 1996, rehed on section 3(c)(1) of .
“the Act (whlch excludee from regulatlon under the Act

© privately offered co_mpames with 100 ot fewer “beneﬁcml

Py

owners”) .to ‘oon\}ert to unregulaxed -pﬁvate e(')mpanies n

rehance on sectlon 3(c)(7) of the Act (whlch excludes ﬁ’om

: .regulatlon under the Act pnvately offered compames that

sell their secuntles_;o quahﬁed puxchasers owning or -

1

. investing on:a discretionary basis a specified amount of

“investments”). - Section 3(c)(7) of the Act was enacted in .

1996,

" A'Final Regulatory Flexibility Analysis was prepared in

accordance with § U .S;C.-.604 in conjunction with the

adoption of Release No. IC-22597, whlch was appr‘oved l:;y -

the Commission on April 3, 1997. Comments to the.

_proposmg release and Initial Regulatory Flex1b111ty

. 'Analys is were conmdered at that time,

Rule2a51-3

16



Citation;

Authority:

Description:

Prior Commission

.Determination Utrider

2 U.S.C. 601:

17 CFR 270.2a51-3

15 U.S.C. 80a-1 et seq., 80a-2(a)(51)(B), 80a-6(c), 80a-
37(a)

Rule 2a51-3 under the Investment Company Act of 1940
(“Act”) provides that a company cannot be a “qualified
purchaser” for purposes of section 3(c)(7) of the Act
(which excludes from regulation under the Act privately
offered companies that sell their securities to “qualified
purchasers” owning' or investing on a discretionary basis a
specified amount of “investments” (“‘private fund™)) if it
was formed for the specific purpose of acquiring the
securities offered by a.privatc fund unless each beneficial

owner of the company’s securities is a qualified purchaser.

A Final Regulatory Flexibility Analysis was prepared in
accordance with 5 U.S.C. 604 in conjunction with the
adoption of Release No. IC-22597, which was approved by
the Commission on April 3, 1997. Comments to the
proposing release and Initial Regulatory Flexibility

Analysis were considered at that time.

17



Description:

" - Prior Commission

A

)

Determination Under

5 U.5.C. 601:

J

1

Title:

i

-
Citation:
=A1aton

Aﬁthori;y:

D_es'cﬁpﬁon: :

T

Rule 3c¢-1

17 CFR 270. 30—1

15U. S.C. 80a-1 et seq,, 80a—6(c) 80a—37(a) .

Rule 3c-1 under the Investment Company Act of 1940
“Act”) deﬁncs the term “beneﬁmal owner” fonpurposes of

section 3(c)( l) of the Act Wthh excludes from regulatlon

- under the Act pnvately offered companies with fl 00 or

fewer “beneficial owners.”

A Final Regulatory Flexibility Analysis was prepared in
accordance with 5 U.S.C. 604 in conj;mctioﬁ with the

adoption of Release No. IC- 22597, which was approved by

the Commission on April 3, 1997. Comments to the

proposing release and Injtial Regulatory Flexibility

Analysis were considered at that time.

" Rule3c-5

17 CFR 270.3¢-5
15 U.S.C. 80a-1 et:sgc1:, 80a-6(c), 80a-37(a)
Rule 3¢-5 under the Investment Company Act of 1940

(“Act”) permits “knowledgeable émployees” ofa privatély _




. - Prior Commmsmn )
i
Dctcrmination Under

5'U.S.C. 601:

offered company (or knowledgeable employeés of the

4

coinpany’s affiliates) to invest in the company without

" causing the company to lose its exclusion from regulation

under section 3(c)(1) or section 3(c)(7) of the Act. Section

3(c)(1) of the Act excludes from regulation under thel Act

© privately offered companies with 100 or fewer “beneficial

owners.” Section 3(c)(7) of the Act excludes from

~ regulation under the Act privately offered companies that

sell their securities to “qualified purchasers” owning or -
investing on a discretionary basis a specified amount of

“lnvestments,”

A Final Regulatory Flexibility Analysis was prepared in

. accordance with 5 U.S.C. 604 in conjunct§0n with the

adoption of Release No. IC- 22597, which was approved by
the Commission on Apﬂl 3,1997. Comments to the . ‘-
proposing release and Initial Regulatory Flexibility

Analysis were considered at that time. .

+ * * * *

Rule 3¢-6

17 CFR 270.3¢c-6

19



. A}lthorigg:

Description:

Prior Commission

Determination Under

= U.S.C. 601:

. Title:

15 U.S.C. 80a-1 et seq., 80a-3(c) (1), 80a-3(c) (7), 80a-

6(c), 80a-37(a)
Rule 3c-6 under the Investment Company Act of 1940
(“Act”) treats persons who acquire securities of a privately

offered company that is excluded from regulation under the

. Act in reliance on section 3(c)(7) of the Act as qualified

purchasers for purposes of those securities if the acquisition
1s in accordance with the rule. Section 3(c)(7) of the Act
é;cclucies from regulation under the Act privately offered
companies that sell their securities to “qualified
purchasers” owning or investing on a discretidnaxy basis a

specified amount of “investments.”

A Final Regulatory Flexibility Analysis was prepared in
accordance with 5 U.S.C. 604 in conjunction with the
adoption of Release No. 1C-22597, which was approved By
the Commission on April 3, 1997. Comments to the
proposing release and Initial Regulatory Flexibility

Analysis wcrc. considered at that time.

Rule 3a-4

20



N Cita_tfon: '

g Authoijit_\g: '

Description:

L

Frior Commission

Determination Under

SU.S.C.601:

Title:
Citation; -

Authority: '

17 CFR 270.3a-4

.15 U:S_.‘C. 80a-1 et sgg.l, 80a-6(c), 80a-37(a)

Rule 3a-4 under the Investment Company Act of 1940

" (“Act”) provides a nonexclusive safe harbor from.the

definition of investment oompa;iy for certain investment
advisory prog_ram.s;.‘ Under the rule, an investment program
organized and operated in accordance with the rule’s
provisibns is deemed nbt to be an investment company

within the meaning of the Act. .

A Final Regulatory FIexib‘il.ity— Analysis was prepared in
accordance with 5 U.S.C. 604 in conjunction wi'th the
adoption of Release No.,IC-ZQS 79, which was approved by
the Comm’ission on March 24, 1997. .Coniments to the
proposmé release and Initial Regulatory Flexibility

- Analysis were considered at that time.

Rule 1766
17 CFR 270.17£:6

15 U.S.C. 80a-1 et seq., 80a-6(c), 80a-37(a)"

21



Description:

. Prior Commission.

Jetermination Under

S U.S.C. 601:

Title:
. Citation:
Authority:

Description:

I

Rule 17f-6 under the Investment Cdmpany Act 0f 1940
permits registered investment companies to maintain their
assets with futures commission merchants and certain other

entities in connection with futures contracts and commodity

' options traded on US. and foreign exchanges.

A Final Regulatory Flexibility Analysis was prepared in
accordance with 5§ U.S.C. 604 in conjunction with the
adoption of Release No. 1C-22389, which was approved by
the Commission on December 11, 1996. Comments to the
proposing release and Initial Regulatofy Fiexibility

Analysis were considered at that time.

* * * * *

Rule 17a-9

17 CER 270.17a-9

15 U.S.C. 80a-1 et seq., 80a-6(c), 80a-37(a)

Rule 17a-9-under the Investment Company Act 9f 1940
(the “Act”) specifies conditions under Wﬁich,
notwithstanding section 1;7(a) of the Act, a money market.

fund affiliate may purchase from the money market fund

22
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" Prior Commission

- " Determination Under

5US.C. 601:

Title:
Citation: ~ -
Authority:

Description:

Prior Commission

1

. Determination Under -

securities that are no longer “eligible securities” for

purposes of rule 2a-7.

A Final Regulatory Flexibility Analysis was prepared in

accordance with 5 U.S.C. 604 in conjunction with the -

adoption of Release No. IC-21837, which was approved by

the Oommi;«;ion on March 21 , 1996. Comments to the

- proposing release and Initial Regulatory Flexibility -

Analysis were considered at that time.

‘£ % k- ® %

Form 24F-2

- 17 CFR 274.24

15 U.S.C. 60a-1 et seq.
Rule 24f-2 requires every open-end management

investment company, face amount certificate company, or

" unit investment trust that is deemed to have registered an"

indefinite amount of securities pursuant to Section 24(f) of
the Investment Company Act to file form 24F-2, Annual

Notice of Securities Sold Pursuant to Rule 24f1-2.

23




B .  5US.C 601

Title:

Citation:
Authority:

- ‘ - Description:

Prior Commission

Determination Under -

51U.8.C. 601:

A Final Regulatory Flexibility Analysis was prepared in
accordance with 5 U.S.C. 604 in conjunction with the
adoption of Release No. 33-7208, which the Commission

‘approved on Septembcr 1, 1995. Comments to the

. proposing release and Initial Flexibility Analysis were:

considered at that time.

Rule 18£-3

i? CFR 270.181-3

15U.8.C. 80a-1 et seq., 80a-37, 805—39 |
Rule 18£-3 under the Investment Company A;;t of 194(5 |

(“Act”) specifies conditions under which, notwithstanding

“sections 18(f)(1) and 18(1) of the Act, a registered open-end

. management investment company or series or class thereof

established in accordance with section 18{(f)(2) of the-Act
whose shar& are registered on Form N-1A may issue more', |

than one class of voting stock.

A Final Regulatory Flexibility Analysis was prepared in
accordance with 5 U.S.C. 604 in conjunction with the

adoption of Release No. 33-7143, which was approved by

24



Title:
Citation_:
Authority:

Description:

Prior Commission

Determination Under

5U.8.C. 601:

the Commission on February 23, 1995. Comments to the
proposing release and Initial Regulatory Flexibility

Analysis were considered at that time.

£ 0+ x £ %

Rule 6¢-10
17 CFR 270.6¢-10

15 U.S.C. 80a-1 et seq., 80a-37, 80a-39

Rule 6¢-10 under the Investment Company Act of 1940 -

(“Act”) specifies conditions under ﬁvhich, nomrithstandihg
4 .

~ sections 2(a)(32), 2(2)(35), and 22(d) of the Act, a

_ registered open-end management investment company-or -

series or class thereof ma;y permit a contingent deferred

sales load to be imposed on shares issued by the company.- -

A Final Regulatory F]exibilit)'r Analysis was pr'epafed.in- .
accordance with 5 U.S.C. 604 in conjunction with the
adoption of Release No. IC-20916, which was approved by
the Commission on February 23, 1995: Comments to the
proposing relcase and Initial Regulatory Fleiibility :

Analysis were considered at that time.
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Division of Trading and Markets

Description:

~

Régulation of Exchanges and Altermative Trading Systems
17 CFR Parts 202, 240, 242 and 249' |

15 U.S.C. 78 &t seq., particularly Sections 78¢(b), 78¢, 78f,
78k-1, 780, 78(a), 78q(b), 78s, 78w(a), and 78mm.
The ComijSion- adopted new rules and rule amendments
to allow alternative trading systems to choose whether to
register as ﬁational securities exchaﬂges, orto régister as
broker-dealers and coinply with additional requirements
under Reguiétion ATS, depending on their activities and
trading volume. The Comm'iss.ion alsb adopted
amendments to rules reg:afdir.lg' registration as a national
securities ex\change, repealing rule 17a-23, and amending
the books and records rules by transferring the

recordkeeping requirements from rule 17a-23 to rules 17a-3

and 172-4 as they apply to broker-dealer internal trading

systems. Finally, the Commission excluded from the rule.
filing requirements for self-regulatory organizations certain

pilot trading systems operated by national securities

_exchanges and national securities associations. These rules

' ihtcgrated the growing number of alternative trading

systems into the national market system, accommodated the

registration of propﬁgtary alternative trading systems as
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Prior Cormission

" Determination Under

5 U.S.C.601: -

V Title:

Citation:

Authority:

exchanges, and provided an opportunity for registered -
exchanges to better compete with alternative trading

systems.

A Final Reéulatory Hexibﬂity Ana1y51s was prépared m
accordance with 5 U.S.C. 604 in conjunction with the
adoption of Release No. 34-40760, which was approved by |
the Commission on December 11, 1998. Cdmments to the
proposing release and Initial Regulatory Flexibility

Analysis were considered at that time.

* * * * *

Amendment to.Rulé Fﬂmg Requirements For Self-
Regulatory Organizations Regarding New Derivative
Securities‘Products

17 CFR 240.19b-4(e) -

15 US.C. 77c, 774, 778, 775, 77s, T72-2, TTece, T7ggg,
77nnn, 77sss, 77ttt, T8¢, 78, 78£, 78i, 78, 78j-1, 78k, 78k-
1, 781, 78m, 78n, 780, 78p, 78q, 78s, 78u-5, 78w, 78x,

781i(d), 78mam, 79, 79t, 80a-20, 80a-23, 80a-29, 80a-37,

'80b-3, 80b-4 and 80b-11:
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Description:

Prior Commission

Determination Under

5 U.SI.C._ 601:

Title:

;\Citation:

The Commission amended rule 19b-4 under the Secrities
Exc':h‘ange Act of 1934 to permit self-regulatory
organizations to list and trade new derivative securities |
products pursuant to existing self-regulétdry oréanizai_:ion
trading rules, procedures, surveillance programs and listing -
standards without submitting a proposed rule change

pursuant to Section 19(b).

A Final Regulatory Flexibility Analysis was prepared in
accordance with 5 U.S.C. 604 in conjunction with the
adoptioﬁ of Release No. 34-40761, which was approved by

the Commission on December 8, 1998. The Commission

. received no comments on the Initial Regulatory Flexibility

Analysis.

* * £ x %
OTC Derivatives Dealers

17 CFR 200.30-3, 240.3b-12, 240.3b-13, 240.3b-14,

. 240.3b-15, 240.8¢-1, 240.11a1-6, 240.15a-1, 240.]5b.1-1,

240.15¢2-1, 240.15b9-2, 240.15¢2-5, 240.15¢3-1,

240.15¢3-2, 240.15¢3-3, 240.15¢3-4, 240.17a-3, 240.1 7a-4,
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Pﬁor.Com_rﬁission

~

Determination Under .

5US.C.601:

240.17a-5, 240.17a-11, 240.17a-12, 240.36al-1, 240.36al-

© 2, and 249.617.

15 US.C. 78a et seq) (3(b), 11(a), 15(a), 15(b), 15(c),
17(a), 23, and 36) (15 U.S.C. 78c(b), 78K(a), 780(a),

780(b), 780(c), 78q(a), 78w, and 78mm)).

The Commission adopted new rules and rule amendments

" to tailor capital, margin, and other broker-dealer regulatory

requirements to a class of regigtercd dealers, called OTC
dérivativm dealers, t_hat are active infdﬁér-tﬁc-countcr
derivatives markets. Registration as an OTC derivatives
dealer m'lder:th&se rules is optional and is an alternative to
registration as a broker-dealer ui)dcr the traditional broker-
dealer reéulatory structure. It is available only to entities
that enéagc in deal& activitiéc in eligible over-the-counter

derivative instruments and that meet certain financial

‘'responsibility and other requirements.

A Final Regulatory Flexibility Analysis was prepared in
accordance with 5 U.S.C. 604 in conjunction with the
adoption of Release No. 34-40594, which was approved by

the Commission on October 23, 1998. The Commission
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CTitler -

Citation:

Au'thor'iﬁ -

: Descﬁption :

Prior Commission

Determination Under

received no comments on the Initial Regulatory Flexibility

Analysis..

" Lost Secuﬁtyholders

17 CFR 240.17Ad-17, 240.17Ad-7, and 24915._102 -

15US.C. 77a g;,lSUSC 78aet seq., ISUSC 79a

. etseg., 157U.S.C. 80a et seq.
- The Commission adopted rules 17Ad-17 and 17a-24?

under the Securities Exchange Act of 1934, and amended

form TA-2 and rule 17Ad—7 under the Secuntm Exchange

Act. Rule 17Ad-1 7 (de51gned to reduce the number of

“lost securityholders”) requires transfer agents to conduct
searches in an effort to locate lost securityholders. The
amendment to rule 17Ad-7 set forth the retention time

period for the records relating to compliance with rule

- 17Ad-17, and the amendmerits to form TA-2 provide the .

means for transfer agents to report required information to

the Commission. .

? The Commission rescinded rule 17a-24 in a revised transfer agent rule, Release No 34-

42892 (July 9, 2000).

|
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. 5US.C.601:

1.

Prior Commission

Deter'mination Under

A Final Regulatory Flexibility Analysis was prepared in
accordance with 5 U.S.C. 604 in conljunction with the
adoption of Release No. 34-39176, which was apprgﬁed by
the Commission on October 1, 1997. Comments to the
].JI'OP(;Sing release and Initial Reguiatory Flexibility ‘

Analysis were considered at that time.

+ = 0z % %
Net Capital Rule
17 CFR 240.15¢3-1 |
15USC. T7aet seq., 15 US.C. 78a et seq., 15 US.C. 79a
et seq., llS U.S.C. 80a et seq.”
The Commisﬁion amended rule 15¢3-1 (“Net Capital
Rule”) under the Securities Exchange Act of 1934 to permit
broker-dealers to employ theoretical option pricing modélls 7
in determining net capital requirements for listed options
and related positions. Altez;rlatively,' the rule permits
broker-dealers to elect a strategyvi:ased methodology. The
amendments gimpliﬁcd the Net Capital Rule’s treatment of |

options for capital purpbses and were designed to more

accurately reflect the risk inherent in broker-dealer options

positions.
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. | sUs.Co60l:

Title:

Citation:

‘ Auﬂ-lon'g[:‘.

- .
.
o

Idescription:

Frior Commission

. Determination Under

]

A Final Regulatory Flexibility Analysis was prepared in

. accordance with 5 U.S.C. 604 in conjunction with the

adoption of Release No. 34-38248, which was approved by
the Commission on February 6, 1997. The Commission
received no comments on the Initial Regulatory Flexibility

Analysis.

* * * * ES
Reporting Requiréments for Brokers or Dealers under the
Securities ﬁxchmge Act 0f 1934 |
17 CFR 240.172-4 |

15 US.C. 77c, 77d, T7g, 77}, 775, T7eee, T7ggg, 77nmn,

77sss, T7ttt, 78¢, 78d, 78, 78i, 78j, 78k, 78k-1, 781, 78m,

78n, 780, 78p, 78, 78s, 78w, 78x, 7811(d), 794, 79t, 80a- "
20, 80a-23, 80a-29, 80a-37, 80b-3, 80b-4 and 80b-11.
The Commission amended the broker-dealer récord

preservation rule to allow broker-dealers to employ, under

certain conditions, electronic storage media to maintain

records required to be retained. The Commission also
issued an interpretation of its record preservation rule
relating to the treatment of ¢lectronically generated

communications.
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$U.S.C. 601:

i

Title :

Citation:

Authority:

Description:

A Final Regulatory Flexibiiity Analysis was prepared in
accordJance with 5 U.S.C. 604 in conjunction with the
adoption of Release No. 34-38245, which was approved by
the Commission on January 31, 1997. The Commission
received o comments o the Initial Regulatory Flexibility

Analysis.

r e e e a
Anti-Manipulation Ru.lws Concerning Securities Offerings '
17 CFR 228.502, 228.508, 229.502, 229.508, 230.418,
230461, 240.10b-18, 240.11a-1, 240.13¢-4, 240.13¢-102,
240.144-102, 240.17a-2, and 17 CFR Part 242

1S US.C. T7actseq, 15 US.C. 78a etseq., 15 US.C. 79 .
etseq, 15US.C. 80aetseq -

The Commission adopted new Regulation M governing the

activities of underwriters, issuers, selling security bolders,

and others i connection with offerinigs of securities.
Regulation M was intended to preclude mapipulative
conduct by persons with an interest in the outcome of an

!

offering. Regulation M significantly eased regulatory

- burdens on offering participants by elimiﬁating the trading

restrictions for underwriters of actively-traded securities;

reducing the scope of coverage for other securities;
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Prior Commission

Determination Under

- 5US.C.601: °

. ' Title : -

- reducing restrictions on issuer plans; providing a more

flexible framework for stabilizing transactions; and

deregulating rights offerings. Consisting of five new fule‘s,

plus a new definitional rule, Regulation M replaced rules.

10b-6, 10b-6A, 10b-7, 10b-8, and 10b-21 (“trading
.practices rules”) under the Securities Exch_é.nge Actof 1934

- (“Exchange Act” , which were ;escinded. In addition,

related amendments were made to Items 502(d) and 508 of

" Regulations S-B and S-K, and to rules 10b-18 and 1722 .

qnder the Exchange Act. Conforming changes to various.

B

" rules under the Securities Act of 1933 and the Exchange

Act were made to reflect the repeal of the trading practices

rules and the addption of Regulation M.

A Firial Regulatory Flexibility Analysis was prepared in

accordance with 5 U.S.C. 604 in conjunction with the

. adoption of Release No. 34.—3806"-7, which the Commission

approved on December 20, 1996. Conifnents to the " _

' 'proposing release and Initial Regulatory F]cxibﬂity -

Analysis wére cbnsideredl at that time.

x £ £ £ %

Odd-Lot Tender Offers by Issuer
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‘ . Citation:

" Authority:

Description:

&.

17 CFR 240.13e-4,

15 US.C. 77aet seq., 15 US.C. 78a et seq., 15 U.S.C. 794
et seq., 15 US.C. 80a et seq. |

The Commission adopted an amendment to rule 13e-4
under the Seéurmes Exchange Act of 1934‘ (“Exchange

Act”). The amendment removed the rule's requirement that

.an issuer cash tender offer made to odd-lot bolders specify

a record date of ownership for eligibility to tender into the
offer. The amendment enabled issuers to conduct
continuous, periodic, or extended odd-lot offers for their

equity securities. ' The Commission also granted aclass

- exemption from rule 10b-13,? and a temporary class

exemption from rule 10b-6, under the Exchange Actto -

N
permit issuers.to conduct odd-lot offers, to “round-upr’ odd-
lots on behalf of odd-lot holders, and ‘to make purchases of
thei; securities otherwise than p‘u:suan;t to the o&d—%ot offer. -
Prior Commission }
Determination Under
S US.C.601: " The Chairman of the Commission certified in connection
| with the Prdposing Release that the proposed amendment to
* The Commission replaced rule 10b-13 with new rule 14e-5 in adopting regulations on
cross-border tender offers, Release No. 33-7760, 64 FR 61408 (Nov. 14, 1999).
. *The Cormﬁission witildrew :and replaced rule 10b-6 in a&opting Regulation M, infra.
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. . - _ - - Rule 13e-4 and the proposed class exemptions from Rules
10b-6 and 10b-13, if adopted, would not have a significant
impact on a substantial number of small entities. The

Commission received no comments on this certification.

~ Title ; Order Execuiidn Obligations (Rules 11Ac1-4 aﬁd 11Acl-
1y
Citation: . 17.CFR 240.11Aa3-1, 240.11Acl-1 and 240.11Ac1-4

(renamed 17 CFR. 242.601(d), 242.602(a)(1) and 242.604)
Authority: " 15U.S.C. T7aet seq., 15 U.SIC. 78a et seq., 15 US.C. 79a
| m 15 U.S.C. 80a et seq. '
. Description: The Commission adopted new rule 11Ac1-4 (”Dis-play
| Rule") under the Securities EJ.(change Act-of 1934
(“Exchange Act”) to require the display of cuétomér limit
orders priced better than a specialist's or over-the-counter
market maker's quote 01: that add to the size associated with
such quoté. The Commission also adopted amendments to
rule 11Aci-1 ("Quote Rule") under the Exchangé Act to
‘require 'a market maker to publish quotaﬁons for any listed
security when it is responsible for more than 1% of the

‘aggregate trading volume for that security and to make

N

3 S The Commission renumbered rules 11Acl-1 and' 11Ac1-4 in adopting Regulation NMS,
. Release No. 34-51808, 70 FR 37496 ( June 29, 2005). They are now at 17 CFR 242. 602
and 242.604, respectively.
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: . - - : publicly available any superior prices that a market maker

| privately ﬁuotcs through certain electronic communications
networks. These rules were designed to address growing
concerns about the héndling of customer orders for
-securities. Finally, the Commission deferred action on .
proposed rule 11Ac1-5. The substance of this regulation
remains largely intact in rules 602 and 604 of Regulation |

NMS. See Release No. 34-51808, 69 FR 37496 (June 29,

iOOS).
Prior Commission
Determination Under
. . 5U.S.C. 601: A Final Regulatory Flexibility Analysis was p;epaféd in
| accordance with 5 U.S.C. 604 in conjunction with the
adoption of Release No. 34-37619A, which was approved
by thé Commission on September 6, 1996. Comments to
the p;'oposing release and Initial Regulatory Fle){ibility
Analysis were wmid&ed at that time. |
* £ % % %
Title: : ' ' Unlisted Trading Privileges
ngl'_li ‘ 17 CFR 240.12f-1, 17 CFR 240.12f-2, 17 CFR 240.12f-3,
17 CFR 240.12£-5, 17 CFR 240.12f-6.
Authority: 15 US.C. 77¢, 774, 77g, 773, 77s, T7eee, 77ggg, 77nnn,
i. | | T7sss, 77ttt 78a, 78¢c, 784, 78i, 78j, 781, 78m, 78, 78o,
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. |

" Description:

78p, 784, 78s, 78w, 78x, 781(d), 79q, 79t, 80a-20, 80a-23,
80-29, 80a-37, 80b-3, 80b-4 and 80b-11. | |
The Commission adopted new rules and rule amendments
to reduce the period that exchanges must wait before
extending Unlisted Trading Privileges (“UTP”) to any

listed initial public offering, from the third tradiné day in

- the security to the second trading day in the security. T_'he ‘

Prior Commission

Determination Under

5U.S.C. 601:

rules also require exchaﬁges_to have rules and oversight
mechanisms in place to ensure fair and orderly markets
and the protection of investors with respect to UTP in any

security.

A Final Regulatory Flexibility Ana'lysis was prepared in
accordance with 5 U.5.C. 604 in conjunction with the

adoption of Release No. -34-35 637, which was approved by |
th‘e Commission on April 21, 1995, Comments to the
pr:opos'ing release and.Initiai Regulafory Flexibility |

Analysis were considered at that time.

Office of General Counsel -

Title :

Rules of Practice
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- Citation:

. Authority:

Description:

© Prior Commission

Determination Under

5U.S.C. 601:

17 CFR Parts 200 and 201

5 U.S.C. 551, 554, 556, aﬁd 557.

The Commission comprehensively revisited its Rﬁies of
Practice ("Rules"), the procedural rules that govern
Commission amuative proceedings. Th;: proceedings
include enforcement pfoceedings initiated by the ’

Commission and review of disciplinary proéeedings

brought by self-regulatory organizations. They also cover

administrative temporary cease-and-desist and

disgorgement orders. The Rules implemented revised
procedun;s for the conduct of hearings, including simpl_iﬁed
service of orders instituting proce;ading, expanded use of
prehearing conferences, codification of policies on the
availability of certain iﬂvestigation files to respoﬁdents |

in enforcement and disciplinary proceedings, issuance of

subpoenas returnable prior to hearing and the consideration

by administrative law judges of dispositive motions prior to

hearing.

A Final Regulatory Flexibility Analysis was prepared in

accordance with § U.S.C. 604 in conjunction with the

adoption of Release No. 34- 35833, which was approved
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. the Commission on June 9, 1995. The Commission

received no comments on the Initial Regulatory Flexibility

Analysis.

-* Office of the Chief Accountant

" Title:”

.Citation:
Authority:
Description:

Prior Commission -
. Determination Under

SUSC 601:°

Amentiments to Rule 102(e); Appearance and practice
before the Coﬁlmission

17 CFR 201.102

15 Ij.s.c. 78a et seq.

Thgse amendments to the Commission’s Rules of Practice
clarify the Compiission’s standard for determining when
accountants engaée in “improper professional conduct”

such that the Commission can censure, suspend or bar

.accountants who appear and practice before it.

A Final Regulatory Flexibility Analysis was prepared in

accordance with 5 U.S.C. 604 in conjunction with the

. adoption of Release No. 34-40567, which was approved by

the Commission on October 19, 1998. Comments to the -
proposing release and Initial Regulatory Flexibility analysis

were considered at that time.

40




Title:

Citation:

Authority:

Description:

Prior Commission

Determination Under

5 U.S.C. 601:

* * * * *
Rule 10A-1: Notice to the Commission pursuant to Section

10A of the Exchange Act

17 CFR 240.10A-1

, 15 U.S.C. 78a ¢t seq.

These rules are designed to implement the reporting
requirements in Section 10A of the Securities Exchange

Act of 1934,

A Final Regulatory Flexibility Analysis was prepared in
accordance with 5 U.S.C. 604 in conjunction with the
adoption of Release No. 34-3 8387 , which was approved by
the Commission on March 12, 1997. Comments to the
proposing release and Initial Regulatory Flexibility analysis

were considered at that time.

The Commission invites public comment on both the list and on the rules to be

reviewed.

By the Commission.

.' Dated: Jamuary 14, 2009

e 0. Pty

Elizabeth M. Murphy
Secretary
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Before the
SECURI_TIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 59249 / January 14, 2009

INVESTMENT ADVISERS ACT OF 1940
Release No. 2831 / January 14, 2009

INVESTMENT COMPANY ACT OF 1940
Release No. 28601 / January 14, 2009

ADMINISTRATIVE PROCEEDING
File No. 3-13063

; CORRECTED ORDER MAKING

; : 'FINDINGS AND IMPOSING REMEDIAL
In the Matter of SANCTIONS AND A CEASE-AND-DESIST
| ORDER PURSUANT TO SECTIONS 15(b)

. _ AND 21C OF THE SECURITIES

.\ EXCHANGE ACT OF 1934, SECTION

: | MICHAEL K. BRUGMAN, 203(f) OF THE INVESTMENT ADVISERS
ACT OF 1940, AND SECTION 9(b) OF THE
INVESTMENT COMPANY ACT OF 1940

Respondent.

L

On June 11, 2008, the Securities and Exchange Commission (“Commission™) instituted a
public administrative proceeding pursuant to Sections 15(b) and 21C of the Securities Exchange
Act of 1934 (“Exchange Act™), Section 203(f) of the Investment Advisers Act of 1940
(“Advisers Act”), and Section 9(b) of the Investment Company Act of 1940 (“Investment.
Company Act”) against Michael K. Brugman.

IL.

In these Proceedings, Respondent has submitted an Offer of Settiement (the “Offer””) which
the Commission has determined to accept. Solely for the purpose of these proceedings and any

19 ot F




other proceedings brought by or on behalf of the Commission, or to which the Commission is a
party, and without admitting or denying the findings herein, except as to the Commission’s
jurisdiction over him and the subject matter of these proceedings, which are admitted, Respondent
consents to the entry of this Order Making Findings and Imposing Remedial Sanctions and A
Cease-And-Desist Order Pursuant to Sections 15(b) and 21C of the Securities Exchange Act of
1934, Section 203(f) of the Investment Advisers Act of 1940, and Section 9(b) of the Investment
Company Act of 1940 (“Order™), as set forth below:

III.

On the basis of this Order and Respondent’s Offer, the Commission finds' that:

Summary

From mid-2001 through December 2002, Brugman, who was at the time a wholesaler for
Invesco Funds Group, Inc. (“IFG™), accepted personal payments totaling over $3 million from
various entities in exchange for procuring market timing capacity with the Invesco funds. Brugman
never disclosed these payments to IFG.

Respondent

1. Brugman, age 40, is a resident of Mount Kisco, New York. From approximately
June 2000 through December 2002, Brugman was employed by IFG as a wholesaler for the Invesco
Funds. He was also a registered representative associated with Invesco’s affiliated broker-dealer,
Invesco Distributors, Inc. Brugman assisted in the sale of shares of Invesco funds to institutional
clients.

Other Relevant Entities

2, IFG, formerly a Delaware corporation headquartered in Denver, Colorado, was
registered with the Commission as an investment adviser from 1957 until October 2004, when
IFG withdrew its registration. IFG no longer conducts business. During the relevant time period,
IFG served as an investment adviser to over forty-five mutual funds, each included within one of
a series of eight registered open-end investment companies (the “Invesco funds”).

Background

3. While employed with IFG, Brugman assisted in the sale of the Invesco funds to
institutional clients. From the middle of 2001 until his resignation from IFG in December 2002,
Brugman introduced at Jeast four market timers to IFG in exchange for personal payments made

! The findings herein are made pursuant to Respondent's Offer of Settlement and are not binding on any other

person or entity in this or any other proceeding
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to Brugman by the market timers. Brugman received some of these personal payments indirectly
through entities established by a family member.

4, Brugman began accepting personal payments in approximately July 2001, when
he successfully introduced a market timer to IFG that would potentially invest a substantial
amount in the Invesco Funds. ‘

5. At the beginning of this market timing relationship, this market timer executed its
trades in the Invesco funds through a registered broker-dealer that was not affiliated with IFG.
The market timer paid that broker-dealer a management fee equal to approximately 120 basis
points for the market timing assets placed in the Invesco funds. The broker-dealer split these fees
with Brugman, paying Brugman the equivalent of 30 of the 120 basis points fee it received. In an
attempt to conceal this arrangement from Brugman’s employer, Brugman’s fee was first
transferred to another entity, which in turn paid the fees to an entity associated with Brugman.

6. At the beginning of 2002, this market timer began placing its trades directly with
the Invesco funds, rather than using the other broker-dealer, and continued to pay Brugman for its
market timing arrangement with IFG. For 2002 alone, this market timer transferred over $3
million to Brugman.

7. Brugman also received personal payments from at least three other market timers
that utilized the same broker-dealer as the market timer described above. Brugman received
these payments by splitting with the broker-dealer the fees the market timers paid to the broker-
dealer. Brugman received over $50,000 in such personal payments in 2002.

8. Brugman resigned from IFG, his last day was December 13, 2002.

9. As an employee of I[FG, Brugman was IFG’s agent and fiduciary. Therefore,
Brugman had a duty to disclose to IFG that he intended to and did receive personal payments in
connection with the market timing transactions. Brugman was further obligated to disclose to
IFG his receipt of personal payments based on his written agreement, entered into during his
employment with IFG, to abide by certain policies enforced by IFG, including policies
prohibiting him from accepting compensation from outside sources or engaging in outside
business activities without prior approval from IFG. However, Brugman never sought IFG’s
permission to accept the personal payments nor did he ever disclose to IFG his receipt of these
payments.

10. By accepting the personal payments and knowingly participating in the scheme to
conceal them from IFG, Brugman acted with scienter. Brugman’s actions in personally profiting
by over $3 million dollars from market timers, and concealing this fact from [FG and the funds,
were material.




11.  Asaresult of the conduct described above, Brugman willfully violated Section
10(b) of the Exchange Act and Rule 10b-5 thereunder, which prohibit fraudulent conduct in
connection with the purchase or sale of securities.

1v.

In view of the foregoing, the Commission deems it appropriate, in the public interest, to
impose the sanctions agreed to in Respondent Brugman’s Offer.

Accordingly, pursuant to Sections 15(b) and 21C of the Exchange Act, Section 203(f) of
the Advisers Act, and Section 9(b) of the Investment Company Act, it is hereby ORDERED that:

A, Respondent Brugman shall cease and desist from committing or causing any
violations and any future violations of Section 10(b) of the Exchange Act and Rule 10b-5
thereunder.

B.  -Respondent Brugman be, and hereby is barred from association with any broker,
dealer, or investment adviser, and is prohibited from serving or acting as an employee, officer,
director, member of an advisory board, investment adviser or depositor of, or principal underwriter
for, a registered investment company.or affiliated person of such investment adviser, deposntor or
prmcxpal underwriter,

C. Any reapplication for association by the Respondent will be subject to the
applicable laws and regulations governing the reentry process, and reeniry may be conditioned
upon a number of factors, including, but not limited to, the satisfaction of any or all of the
following: (a) any disgorgement ordered against the Respondent, whether or not the Commission
has fully or partially waived payment of such disgorgement; (b) any arbitration award related to
the conduct that served as the basis for the Commission order; (c) any self-regulatory
organization arbitration award to a customer, whether or not related to the conduct that served as
the basis for the Commission order; and (d) any restitution order by a self-regulatory
organization, whether or not related to the conduct that served-as the basis for the Commission
order. :

D. IT IS FURTHER ORDERED that Respondent shall, pay disgorgement of

$700,000.00 as follows: immediately upon entry of this Order, Respondent shall pay

disgorgement of $400,000.00, and within twelve months of the entry of this Order, Respondent
shall pay the remaining disgorgement of $300,000.00 to the United States Treasury. If timely
payment is not made, additional interest shall accrue on any unpaid balance pursuant to SEC
Rule of Practice 600. Payment shall be: (A) made by United States postal money order, certified
check, bank cashier's check or bank money order; (B) made payable to the Securities and
Exchange Commission; (C) hand-delivered or mailed to the Office of Financial Management,

Securities and Exchange Commission, Operations Center, 6432 General Green Way, Stop 0-3,
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Alexandria, VA 22312; and (D) submitted under cover letter that identifies Michael K. Brugman
‘as'a Respondent in these proceedings, the file number of these proceedings, a copy of which
cover letter and money order or check shall be sent to Elizabeth E. Krupa, Denvcr Regional
Office, 1801 California St, Suite 1500, Denver, CO 80202.

By the Commission.

~ Elizabeth M. Murphy
Secretary

By J. Lynn Taylor
Assistant Secretary




| 4 ' UNITED STATES OF AMERICA
Before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 579257 / January 15, 2009

ADMINISTRATIVE PROCEEDING
File No. 3-13342

In the Matter of ORDER INSTITUTING
CEASE-AND-DESIST PROCEEDINGS,
Kings Road Entertainment, Inc., MAKING FINDINGS, AND IMPOSING
A CEASE-AND-DESIST ORDER
Respondent. . PURSUANT TO SECTION 21C OF THE
SECURITIES EXCHANGE ACT OF
1934

I

. ' The Securities and Exchange Commission (“Commission”) deems it appropriate
that public cease-and-desist proceedings be, and hereby are, instituted pursuant to Section
21C of the Securities Exchange Act of 1934 (“Exchange Act”) against Kings Road
Entertainment, Inc. (“Kings Road” or “Respondent™).

IL.

In anticipation of the-institution of these proceedings, Respondent has submitted
an Offer of Settlement (“Offer”), which the Commission has determined to accept.
Solely for the purpose of these proceedings and any other proceedings brought by or on
behalf of the Commission, or to which the Commission is a party, and without admitting
or denying the findings herein, except as to the Commission’s jurisdiction over it and the
subject matter of these proceedings, which Respondent admits, Respondent consents to
the entry of this Order Instituting Cease-and-Desist Proceedings, Making Findings, and
Imposing a Cease-and-Desist Order Pursuant to Section 21C of the Securities Exchange
Act of 1934 (“Order”), as set forth below.

111
On the basis of this Order and Respondent’s Offer, the Commission finds that:

1. Kings Road (CIK No. 773588) is a Delaware corporation {ocated in
' Beverly Hills, California. At ali times relevant to this proceeding, the securities

/9 of J




of Kings Road have been registered with the Commission under Exchaﬁge Act

. Section 12(g). The securities of Kings Road are quoted on the Pink Sheets
(symbol “KREN”). :

2. Kings Road has violated Exchange Act Section 13(a), and Rules 13a-1
and 13a-13 thereunder, because it has not filed any periodic reports in a timely
fashion from the time it filed a Form 10-KSB for the period ended April 30, 2005,

until it filed a timely Form 10-QSB for the period ended July 31, 2008.

Iv.

In view of the foregoing, the Commission deems it appropriate to impose the
sanction agreed to in Kings Road’s Offer.

'Accordingly,,"it is hereby ORDERED that:

‘Kings Road cease and desist from committing or causing any violations and any

future violations of Exchange Act Section 13(a) and Rules 13a-1 and 13a-13 thereunder.

By the Commission,

Elizabeth M, Murphy
Secretary
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' UNITED STATES OF AMERICA
‘ : Before the
SECURITIES AND EXCHANGE COMMISSION
SECURITIES EXCHANGE ACT OF 1934
" Release No. 59256 / Janwary 15, 2009

ADMINISTRATIVE PROCEEDING
File No. 3-13075

In the Matter of . ORDER DISMISSING PROCEEDINGS
: WITH PREJUDICE AS TO KINGS
K-2 Logistics.Com, Inc., et al., ROAD ENTERTAINMENT, INC.,
Respondents.

For good cause shown,
IT IS HEREBY ORDERED THAT this proceeding is hereby DISMISSED as to

. Respondent Kings Road Entertainment, Inc. with prejudice.

By tbe Commission.

\ Elizabeth M. Murphy
: Secretary

By: J Lynn Tay!or o
Afsssstant Secretary

\
- .
. T RN
+ L. . . T N
L B (T G
. i \)' .: \ N

® A

T




UNITED STATES OF AMERICA

BEFORE THE

(OMM/SS/M@/ ;:WJWL(/ and

ﬂ?ﬂ?/ﬂ? |
e

SECURITIES AND EXCHANGE COMMISSION

- INVESTMENT COMPANY ACT OF 1940
Release No. 28605 / January 16, 2009

In the Matter of

CITIGROUP GLOBAL MARKETS INC.
787 Seventh Avenue, 32* Floor
New York, NY 10019

CEFOF GP 1 CORP.
388 Greenwich Street
New York, NY 10013

CELFOF GP CORP.
388 Greenwich Street
New York, NY 10013

CITIBANK, N.A.
399 Park Avenue
New York, NY 10043

CITIGROUP ALTERNATIVE INVESTMENTS LLC
731 Lexington Avenue, 28" Floor
New York NY 10022

CITIGROUP INVESTMENT ADVISORY SERVICES INC.

787 7™ Avenue, 15™ Floor
New York, NY 10019

CITIGROUP CAPITAL PARTNERS I GP I CORP.
CITIGROUP CAPITAL PARTNERS 1 GP II CORP.
388 Greenwich Street

New York, NY 10013

(812-13615)
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" ORDER PURSUANT TO SECTION 9(c) OF THE INVESTMENT COMPANY ACT OF
1940 GRANTING A PERMANENT EXEMPTION FROM SECTION 9(a) OF THE ACT

Citigroup Global Markets Inc. (“CGMI”), CEFOF GP I Corp., CELFOF GP Corp., Citibank,
N.A., Citigroup Alternative Investments LLC, Citigroup Investment Advisory Services Inc.,
Citigroup Capital Partners I GP I Corp. and Citigroup Capital Partners I GP II Corp.
(collectively, “Applicants”) filed an application on December 23, 2008 requesting temporary
and permanent orders under section 9(c) of the Investment Company Act of 1940 (“Act”)
exempting Applicants and any other company of which CGMI is or hereafter becomes an
affiliated person (together with Applicants, “Covered Persons™) from section 9(a) of the Act
with respect to an injunction entered by the United States District Court for the Southern
District of New York on December 23, 2008.

On December 23, 2008, the Commission simultaneously issued a notice of the filing of the
application and a temporary conditional order exempting the Covered Persons from section
9(a) of the Act (Investment Company Act Release No. 28572} until the Commission takes
final action on the application for a permanent order. The notice gave interested persons an
opportunity to request a hearing and stated that an order disposing of the application would be
1ssued unless a hearing was ordered. No request for a hearing has been filed, and the
Commission has not ordered a hearing.

The matter has been considered and it is found that the prohibitions of section 9(a) as applied
to the Applicants would be unduly and disproportionately severe and the conduct of the
Applicants has been such as not to make it against the public interest or protection of
investors to grant the permanent exemption from the provisions of section 9(a) of the Act.

Accordingly,

IT IS ORDERED, pursuant to section 9(c) of the Act, on the basis of the representations
contained in the application filed by Citigroup Global Markets Inc. et al. (File No. 812-
13615}, that Covered Persons be and hereby are permanently exempted from the provisions of
section 9(a) of the Act, operative solely as a result of an injunction, described in the -
application, entered by the United States District Court for the Southern District of New York
on December 23, 2008.

By the Commission.

shea b %Wf’@vf
Eli%Zabeth M. Murphy
Secretary
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UBS SECURITIES LLC
New York, NY 10171

UBS FINANCIAL SERVICES INC.
1200 Harbor Boulevard
Weehawken, NJ 07086

UBS FUND ADVISOR, L.L.C.

UBS WILLOW MANAGEMENT, L.L.C.
UBS EUCALYPTUS MANAGEMENT, L.L.C.
UBS TAMARACK MANAGEMENT, L.L.C. .
UBS JUNIPER MANAGEMENT, L.L.C.

UBS ENSO MANAGEMENT, L.L.C.
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New York, NY 10019
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One North Wacker Drive
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ORDER PURSUANT TO SECTION 9(c) OF THE INV ESTMENT COMPANY ACT OF
1940 GRANTING A PERMANENT EXEMPTION FROM SECTION 9(a) OF THE ACT

UBS Securltles LLC UBS Financial Serwces Inc. (together with UBS Secuntles LLC, the
“Settling Firms”), UBS Fund Advisor, L.L.C., UBS Willow Management, L.L.C., UBS
Eucalyptus Management, L.L.C., UBS Tamarack Ma'nageme_nt, L.L.C., UBS Juniper
Management, L.L.C., UBS Enso Management L.L.C., UBS Global Asset Management
(Americas) Inc., UBS Global Asset Management (US) Inc., UBS AG and UBS IB Co-

© Investment 2001 GP Limited (collectively, “Applicants”) ﬁled an application on December

16, 2008, and an amendment to the application on-January 12, 2009, requesting temporary
and permanent orders under section 9(c) of the Investment Company Act of 1940 (“Act”)
exempting Applicants and any other company of which either of the Settling Firms is or

hereafter becomes an affiliated person (together with Applicants, “Covered Persons”) from

section 9(a) of the Act with respect to an injunction entered by the United States District
Court for the Southem DlStl‘lCt of New York on December 23, 2008.

.On December 23, 2008, the Commission simultaneously issued a notice of the filing of the

application and a temporary conditional order exempting the Covered Persons from section .
9(a) of the Act (Investment Company Act Release No. 28569) until the Commission takes
final action on the application for a permanent order. The notice gave interested persons an
opportunity to request a hearing and stated that an order disposing of the application would be
issued unless a hearing was ordered. No request fora hearmg has been filed, and the
Commission has not ordéred a heanng ‘

The matter has been considered and it is found that the prohibitions of section 9(a) as applied
to the Applicants would be unduly and disproportionately severe and the conduct of the

. Applicants has been such asnot to make it against the public interest or protection of
investors to grant the permarient exemption from the provisions of section 9(a) of the Act.

Accordingly, .

1T IS ORDERED, pursuant to section 9(c) of the Act, on the basis of the representations-

contained in the application filed by UBS Securities LLC et al. (File No. 812-13609), as

~ amended, that Covered Persons be and hereby are permanently exempted from the provisions

of section 9(a) of the Act, operative solely as a result of an injunction, described in the
application, entered by the United States District Court for the Southem District of New York

~on December 23, 2008

By the Commission.

% )a)%m%vl

eth M. Murphy
Secretary .




. - SECURITIES AND EXCHANGE COMMISSION
Washington, D.C.

S:ECURITIES EXCHANGE ACT OF 1934
Rel. No. 59268 / January 21, 2009

Admin. Proc. File No. 3-12684

Iﬁ the Matter of =~ .
" NATURE’S SUNSHINE PRODUCTS, INC.

c/o William H. Kimball
E. Andrew Southerling
W. Brad Nes
David A. Sirignano
Morgan, Lewis & Bockius LLP.
1111 Pennsylvania Avenue, N.-W.
Washington, D.C. 20004

" " OPINION OF THE COMMISSION
SECTION 12(j) PROCEEDING
Grounds for Remédia} Action
Failure to comply with periodic ﬁling-requirements
. Issuer failed to file required periodic reports with the Commission in violation of Section -
13(a) of the Securities Exchange Act of 1934 and Exchange Act Rules 13a-1 and 13a-13.
Held, it is necessary and appropriate for the protection of investors to revoke the

registration of the issuer’s common stock,

APPEARANCES:

- William H. Kimball, E. Andrew Southerling, W. Brad Nes, and David A. Sirignano, of
~ Morgan, Lewis & Bockius LLP, for Nature’s Sunshine Products, Inc. .

Karen L. Martinez and William McKean, for the Division of Enforcement.

. Paul A, Belvin, for the Division of Corporation Finance.
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Appeal filed: November 30, 2007
Last brief filed: December 5, 2008
Oral Argument held: January 7, 2009

I

Nature’s Sunshine Products, Inc. (“Nature’s Sunshine” or the “Company”) appeals from
an administrative law judge’s decision revoking the registration of its common stock pursuant to
Section 12(j) of the Securities Exchange Act of 1934. 1/ On November 8, 2007, the law judge
found that the Company had violated Exchange Act Section 13(a) and Exchange Act Rules
13a-1 and 13a-13 2/ by failing to file any annual report on Form 10-K since filing its Form 10-K
for the year ended December 31, 2004, and by failing to file any quarterly report on Form 10-Q
with financial statements that had been reviewed by its independent auditors since filing its Form
10-Q for the quarter ended June 30, 2005. 3/ We base our findings on an independent review of
the record, except with respect to those findings not challenged on appeal. 4/

IL

Nature’s Sunshine is a Utah corporation that manufactures and markets nutritional and
personal care products. 1t has more than 1,100 employees and 730,000 distributors worldwide,
. with operations in the United States and other countries. Nature’s Sunshine first registered its

1/ 15 U.8.C. § 78/(j) (authorizing the Commission to suspend or revoke issuer’s securities
registration, after notice and an opportunity for a hearing, for failure to comply with the
Exchange Act or its rules and regulations).

2/ 15 U.S8.C. § 78m(a) (requiring issuers of securities registered under Exchange Act
Section 12 to file periodic and other reports); 17 C.F.R. §§ 240.13a-1 (annual repoits),
240.13a-13 (quarterly reports).

3/ Form 10-K requires that financial statements in annual reports must be audited.” While
financial statements in quarterly reports need not be audited, those statements must be
reviewed by independent accountants before filing. Seg 17 C.F.R. §§ 210.10-01(d),
228.310(b). A Form 10-Q filed by Nature’s Sunshine on November 22, 2005, for the
quarter ended September 30, 2005, contained financial statements that had not been
reviewed by its independent accountants. The November 22 Form 10-Q was the last
periodic report filed by Nature’s Sunshine prior to the institution of this proceeding on
July 12, 2007.

4/ Commission Rule of Practice 451(d), 17 C.F.R. § 201.451(d), permits a member of the
Commission who was not present at oral argument to participate in the decision of a
. proceeding if that member has reviewed the oral argument transcript prior to such
participation. Commissioner Walter conducted the required review.
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common stock with the Commission in 1978. The financial statements included in its Form 10-
K for the year ended December 31, 2004, indicated net sales revenue of about $331 million and
net income of about $17 million. The 2004 Form 10-K also indicated that the Company had
approximately 1,266 shareholders of record and 15.5 million shares of common stock
outstanding,

In the fall of 2005, Nature’s Sunshine commenced an internal investigation of certain
accounting and other issues related to its international operations. The internal investigation
was conducted by independent counsel retained by a special committee appointed by Nature’s
Sunshine’s audit committee. Nature’s Sunshine disclosed this event in a Form 8-K filed in
November 2005.

On or about March 15, 2006, Nature’s Sunshine received a preliminary report regarding
the internal investigation. The report stated that the Company had “internal control weaknesses”
and had engaged in “potential violations of law.” The report recommended that certain remedial
measures be taken. On or about March 20, 2006, Nature’s Sunshine filed a Form 8-K indicating
that, based on issues raised in the preliminary report, the financial statements from 2002 onward
could not be relied on, and that the Company could not predict whether, or to what extent, those
prior year financial statements needed to be restated. The Form 8-K further indicated that
management’s report on internal controls over financial reporting, which was included in the
2004 Form 10-K, should not be relied upon.

On March 31, 2006, Nature’s Sunshine’s independent registered public accounting firm,
KPMG LLP (“KPMG™), resigned. KPMG’s resignation letter stated that Nature’s Sunshine had
been informed of “likely illegal acts” uncovered in the internal investigation; that those illegal
acts appeared to have had a material effect on the Company’s financial statements; and that the
Company had not taken timely and appropriate remedial action. KPMG referred specifically to
Nature’s Sunshine’s failure to terminate its chief executive officer, Douglas Faggioli, despite
evidence indicating that he had “made misrepresentations to KPMG on at least two occasions”
and had “approved a payment in violation of the Foreign Corrupt Practice[s] Act.” 3/ KPMG
also referred to Nature’s Sunshine’s failure to remove the former chair of its audit committee,
Franz Cristiani, from the audit committee and board of directors, “even though he was found to
have known of the misrepresentations, understood that they could be considered material from
an auditing standpoint and could pose a significant problem to [the] Company, and failed to

S/ The Foreign Corrupt Practices Act prohibits “any issuer which has a class of securities

registered pursuant to [the Act] . . . or for any officer, director, employee, or agent of
such issuer or any stockholder thereof . . . to make use of the mails or any means or
instrumentality of interstate commerce corruptly in furtherance of any offer, payment,
promise to pay, or authorization of the payment of any money, or offer, gift, promise to
give, or authorization of the giving of anything of value to any foreign official for
purposes of influencing any act or decision of such foreign official in his official
capacity.” 15 U.S.C. § 78dd-1(a).
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bring the matter to the attention of the auditors or correct the misrepresentations.” At the time of
its resignation, KPMG had not completed its audit of the Company’s financial statements for the
year ended December 21, 2005,

In April 2006, Nature’s Sunshine began discussions with several independent registered
public accounting firms about a possible audit engagement. However, those firms requested that
the Company defer such discussions until after the internal investigation was completed.
Nature’s Sunshine acceded to those requests.

On or about April 3, 2006, Nature’s Sunshine filed a Form 8-K that reported KPMG’s
resignation and attached a copy of the resignation letter. The Form 8-K indicated that KPMG
had discussed with the Company that, because of the issues outlined and conclusions reached in
the preliminary report of the investigative team, KPMG could no longer rely on management’s
representations. The Form 8-K also indicated that, pursuant to discussions with KPMG, Faggioli
had “stepped down” as chief executive officer, president, and director of the Company pending
the conclusion of the internal investigation, although he retained a “limited, non-executive role”
at Nature’s Sunshine, 6/ and Cristiani had been replaced as audit committee chairman. The
Form 8-K stated that those personnel actions were “consistent” with the recommendations in the
preliminary report. 7/

On April 5, 2006, Nasdaq removed Nature’s Sunshine’s common stock from quotation
on The Nasdaq Stock Market for failure to file its required periodic reports with the
Commission. Since then, Nature’s Sunshine’s common stock has been quoted in the Pink

6/ We take official notice, pursuant to Rule of Practice 323, 17 C.F.R. § 201.323 (providing
that Commission may take official notice of any matter in its public official records), of
Nature’s Sunshine’s periodic filings, which indicate that Mr. Faggioli remains as the
President and Chief Executive Officer of the Company.

7/ Nature’s Sunshine argues that the Division of Enforcement (the “Division”) improperly
raises “unproven,” “prejudicial,” and “irrelevant” allegations of accounting irregularities,
fraud, or other misconduct by certain senior officers and employees of the Company.
Pursuant to Rule of Practice 323, we take official notice that the company filed several
Forms 8-K disclosing KPMG’s stated reasons for its resignation and the Company’s
responses thereto. Those Forms 8-K are in the Commission’s official files. We are
mindful that none of the allegations raised by the Division have been charged in the
instant Order Instituting Proceedings (“OIP”). Further, we have not considered any of
those allegations for their truth or in our disposition of this Exchange Act Section.12(j)
proceeding.
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Sheets. Its average trading volume has been several thousand shares per day, and its price has
fluctuated between $5.25 and $11.00 per share. 8/

In late August 2006, after substantial completion of the internal investigation, Nature’s
Sunshine resumed discussions with potential auditors. On February 2, 2007, Nature’s Sunshine
formally engaged Deloitte & Touche LLP (“Deloitte™) as its independent auditor, thereby ending
a period of approximately ten months during which the Company was without any auditors.
Between February 2007 and November 2007, Deloitte performed approximately 23,900 hours of
audit work on Nature’s Sunshine’s financial statements for the years ended December 31, 2004,
2005, and 2006. )

On July 12, 2007, the Commission issued an OIP against Nature’s Sunshine for failure to
file required periodic reports. 9/ In its answer, Nature’s Sunshine admitted the allegations in the
OIP, but stated that it was “diligently continuing its good faith efforts to return to compliance.”
According to the Company, those remedial efforts included adding new staff and increasing the
work hours of its current staff to support the audit; hiring independent compliance consultants to
improve internal controls over financial reporting; and continuously providing the public with
selected, preliminary, unaudited, and unreviewed financial information in Forms 8-K and press
releases. '

On August 23, 2007, at a pre-hearing conference, Nature’s Sunshine, through counsel,
reiterated that it “hope[d]” to return to compliance by October 15, 2007. However, a Form
12b-25, 10/ filed five months earlier in connection with Nature’s Sunshine’s inability timely to
file its 2006 Form 10-K, indicated that the Company could not predict a date by which it would
become compliant.

Ata subsequent'conference on September 27, 2007, Nature’s Sunshine, through counsel,
stated that, although the October 15 date was “still a goal,” it would be “very, very difficuit” for

8/ See http://www.pinksheets.com (last viewed Jan. 7, 2009).
9/ In a press release issued on the same day, Nature’s Sunshine disclosed that its failure to

comply with the Exchange Act’s reporting requirements and the facts surrounding its
internal investigation had led to various inquiries, document requests, and proceedings by
government agencies, including the Commission, Department of Justice, and Internal
Revenue Service.

10/ Under Exchange Act Rule 12b-25, issuers are required to ﬁotify the Commission of their
inability to file a periodic report, along with supporting reasons, by filing a Form 12b-25
“no later than one business day after thie due date” for such report. 17 C.F.R. § 240.12b-
25(a); see 17 C.F.R. § 249.322 (Form 12b-25). Timely filing a Form 12b-25 provides an
automatic extension of fifteen calendar days for filing a Form 10-K and five calendar
days for filing a Form 10-Q. 17 CF.R. § 240.12b- 25(b).
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the Company to return to compliance by that date, and that it was “more realistic” for Nature’s
Sunshine “to be pushing to get the audit done by the end of October [2007].” However, Nature’s
Sunshine could not give a “firm estimate™ for completion of the audit because Deloitte was “not
willing to put a line in the sand and say . . . it will be done by this date or not by that date.”

Nature’s Sunshine did not return to compliance by October 15, 2007, and Deloitte’s audit

was not completed by the end of that month. On November 8, 2007, when the law judge issued
her initial deciston revoking the registration of the Company’s common stock, Nature’s Sunshine
had not filed any of its delinquent periodic reports.

During the pendency of this appeal, on March 6, 2008, Nature’s Sunshine filed a motion

seeking leave to adduce additional evidence. 11/ The additional evidence consisted of a sworn,
supplemental declaration dated March 5, 2008, from its chief financial officer, Stephen M.
Bunker, regarding the status of Deloitte’s audit. The supplemental declaration stated, in
pertinent part:

I believe the audit process is nearing completion. I also believe that all field work for the
Company’s international operations is complete. With the exception of certain tax
issues, all significant audit issues known to me have been resolved. I have no reason to
believe that these remaining issues will not be resolved in the near future. The
Company’s auditors are in the process of completing a quality review of their audit and
must also complete procedures relating to financial reporting. I understand, however,
that the Company’s independent registered public accounting firm may, as a result of
their continuing review, raise additional audit issues not known to me as.of the date of
this declaration. In addition, the Company is continuing to consult with its independent
registered public accounting firm with respect to certain financial reporting issues related
to the Company’s return to compliance. 12/ (emphasis added).

12/

Rule of Practice 452 permits a party to adduce new evidence on appeal if the party shows
“with particularity” that the evidence is “material” and that there were “reasonable
grounds for failure to adduce such evidence previously.” 17 C.F.R. § 201.452. The
Division submitted a response stating that it did not object to the introduction of this
additional evidence. We have determined to grant the motion.

The supplemental declaration also stated that Nature’s Sunshine’s audit committee had
formally engaged Deloitte to audit its financial statements for the fiscal year ended
December 31, 2007. Nature’s Sunshine has represented that it has engaged Deloitte to
audit its financial statements for the fiscal vear ended December 31, 2008.




7

On October 7, 2008, Nature’s Sunshine filed its delinquent Forms 10-K for the fiscal
years ended December 31, 2006 and December 31, 2007. 13/ On December 31, 2008, Nature’s
Sunshine filed an amended 2007 Form 10-K and Forms 10-Q for the quarters ended March 31,
2008, June 30, 2008, and September 30, 2008. None of the 2008 Forms 10-Q had been filed
previously, and all of them were overdue. 14/

In light of the Company’s October 7, 2008 filings, on November 14, 2008, we ordered
the parties to submit supplemental briefs. We also requested and received a brief from the
Division of Corporation Finance (“Corporation Finance™) as amicus curiae. In its supplemental
brief, Nature’s Sunshine represented that its 2006 and 2007 Forms 10-K covered the reporting
periods required for each of those years. Nature’s Sunshine also represented that the 2006 Form
10-K included a restatement of fiscal year 2004 financial statements, as well as audited financial
statements for fiscal years 2005 and 2006, neither of which were previously filed with the
Commission; however, the 2005 interim financial information in the 2006 Form 10-K was
restated from the interim financial information previously filed in Forms 10-Q for the quarters
ended on March 31, June 30, and September 30, 2005. Nature’s Sunshine further represented

‘that the 2007 Form 10-K contained audited financial statements fo; fiscal years 2005, 2006, and

2007.
IIL

Exchange Act Section 13(a) requires issuers of securities registered under Exchange Act
Section 12 to file periodic and other reports with the Commission. 15/ Exchange Act
Rules 13a-1 and 13a-13 require issuers to file annual and quarterly reports. 16/ “Compliance
with those requirements is mandatory and may not be subject to conditions from the

13/ Oral argument in this case was originally scheduled for October 1, 2008, but was
subsequently cancelled and rescheduled to January 7, 2009.

14/ Nature’s Sunshine has filed another Rule 452 motion seeking admission into evidence of
the amended 2007 Form 10-K and the three 2008 Forms 10-Q. As Nature’s Sunshine
properly notes in the motion, however, Rule of Practice 323 permits us to take official
notice of, among other things, “any matter in the public official records of the
Commission.” 17 C.F.R. § 201.323. Accordingly, we take official notice of Nature’s
Sunshine’s filings pursuant to Rule 323, and deny the motion on that basis.

—
Ln
e

15U.8.C. § 78m(a).

I

N
=

17 C.F.R. §§ 240.13a-1, 13a-13.
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registrant.” 17/ It is undisputed that Nature’s Sunshine failed to file quarterly reports containing
financial statements that had been reviewed by its independent auditors for the quarters ended
September 30, 2005, March 31, 2006, June 30, 2006, September 30, 2006, and March 31, 2007;
failed to file an annual report for the fiscal year ended December 31, 2005; and failed tlmely to
file its annual report for the fiscal year ended December 31, 2006. Based on these filing failures,
we conclude that Nature’s Sunshine violated Exchange Act Section 13(a) and Exchange Act
Rules 13a-1 and 13a-13.

Exchange Act Section 12(j) authorizes the Commission, “as it deems necessary or
appropriate for the protection of investors,” to suspend for a period not exceeding twelve
months, or revoke, the registration of a security if it finds that the issuer of such security has
failed to comply with any provision of the Exchange Act or its rules and regulations. 18/ In
. determining the appropriate sanction, we are guided by our analysis in Gateway International
Holdings, Inc. 19/ In Gateway, we held that our determination of what sanctions will ensure that
investors are adequately protected “turns on the effect on the investing public, including both
current and prospective investors, of the issuer’s violations, on the one hand, and the Section
12(j} sanctions, on the other hand.” 20/ We also set forth a list of non-exclusive factors to be
considered in making this determination, including the seriousness of the issuer’s violations, the
1solated or recurrent nature of the violations, the degree of culpability involved, the extent of the
issuer’s efforts to remedy its past violations and ensure future compliance, and the credibility of
its assurances, if any, against further violations. 21/ After carefully ¢onsidering these factors, we
conclude that the protection of public investors requires revocation of the registration of Nature’s
Sunshine’s common stock.,

Nature’s Sunshine’s violations were serious. Nature’s Sunshine’s failures to file
required periodic reports deprived investors of accurate, complete, and timely information about
the Comipany’s operations and financial condition between 2005 and 2007. In addition, Nature’s
Sunshine indicated in a Form 8-K filed on March 20, 2006 that its financial statements from
2002 onward could not be relied on. Investors thus were without current, accurate information
about the Company from that point to October 7, 2008, when Nature’s Sunshine belatedly filed
its 2006 and 2007 Forms 10-K. As we stated in Gateway,

17/ America’s Sports Voice, Inc,, Securities Exchange Act Rel. No. 55511 (Mar. 22, 2007),
90 SEC Docket 879, 885.

18/ 15 U.S.C. 78I(j). Nature’s Sunshine requests that we reverse the law judge’s initial
decision and dismiss this Exchange Act Section 12(j) proceeding.

19/ Exchange Act Rel. No. 53907 (May 31, 2006), 88 SEC Docket 430.
20/ 88 SEC Docket at 439.

21/ .
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[the] [f]ailure to file periodic reports violates a central provision of the Exchange Act.
The purpose of the periodic filing requirements is to supply investors with current and
accurate financial information about an issuer so that they may make sound decisions.
Those requirements are the primary tools which Congress has fashioned for the
protection of investors from negligent, careless, and deliberate misrepresentations in the
sale of stock and securities. Proceedings initiated under Exchange Act Section 12(j) are
an important remedy to address the problem of publicly traded companies that are
delinquent in the filing of their Exchange Act reports, and thereby deprive investors of
accurate, complete, and timely financial information upon which to make informed
investment decisions. 22/

Nature’s Sunshine’s violations were recurrent. Nature’s Sunshine failed to file seven
required filings over the course of the two-year period in the OIP. Subsequent to that period,
Nature’s Sunshine failed to file when due four required filings, and completely failed to file two
more required filings. 23/ Nature’s Sunshine’s filing failures are repeated, numerous, and extend
over a lengthy period of time. We reject the Company’s argument in its brief that its failure to
file required periodic reports was “an isolated occurrence resulting from a single series of
undisputed events.” Whether Nature’s Sunshine’s failures to file were due to one or several
causes, we view them as recurrent and not isolated in nature. 24/

As to the degree of culpability involved, Nature’s Sunshine notes that the law judge
found that scienter was absent. We need not find that Nature’s Sunshine was aware of, or
intentionally ignored, its reporting obligations because scienter is not required to establish an
issuer’s liability under Exchange Act Section 13(a) and Exchange Act Rules 13a-1 and

22/  Id. at 441; sec also Eagletech Commc’n. Inc., Exchange Act Rel. No. 54095 (July 3,
2006), 88 SEC Docket 1225, 1230,
23/ We take official notice that, since July 12, 2007, the date the OIP issued, Nature’s

Sunshine failed to file its quarterly reports for the quarters ended June 30, 2007 and
September 30, 2007. Nature’s Sunshine also failed timely to file its quarterly reports for
the quarters ended March 31, 2008, June 30, 2008, and September 30, 2008, and its
annual report for the fiscal year ended December 31, 2007.

24/  Impax Labs., Inc., Exchange Act Rel. No. 57864 (May 23, 2008), 93 SEC Docket 6241,
6251 (holding that issuer’s failure to file two annual and six quarterly reports over an
eighteen-month period was serious and recurrent where respondent claimed that its filing
failures stemmed from an inability to complete the process of developing a new
accounting method for the recognition of revenues under an agreement with another
company) & n.25 (collecting cases). During oral argument, Nature’s Sunshine’s counsel
conceded that not only were its reporting violations serious, but they were also recurrent.
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13a-13. 25/ Nonetheless, there is no evidence, and Nature’s Sunshine does not argue, that its
failure to file was inadvertent. Nature’s Sunshine admitted that it knew of its reporting
obligations; yet it failed to file seven required periodic reports due between June 2005 and July
2007. 26/ Nature’s Sunshine also knew of the requirement that it notify the Commission of its
inability to file a Form 10-K or 10-Q; yet it filed only one such notice during this period. 27/

Moreover, Nature’s Sunshine has previously underestimated the amount of time needed
to become compliant. At the August 2007 prehearing conference, Nature’s Sunshine reiterated
that the Company’s *“goal” was to return to compliance by October 15, 2007, despite statements
in a March 2007 Form 12b-25 indicating that such a “goal” was not realistic. At the September
2007 prehearing conference, Nature’s Sunshine indicated that it was unlikely it would become
compliant by October 15, 2007. Nature’s Sunshine also offered that it was “more realistic” to
expect the audit to be completed by the end of October 2007. Nature’s Sunshine did not return
to compliance on October 15, 2007, nor was the audit completed in October 2007.

Nature’s Sunshine has made efforts to ensure future compliance, but its efforts to remedy
its past violations have been inadequate. The Company has filed only one of the seven
delinquent reports covered by the OIP -- a 2006 Form 10-K filed on October 7, 2008 during the
pendency of this appeal, and that Form 10-K is materially deficient and in noncompliance with
Exchange Act Section 13(a), as described below. Nature’s Sunshine has yet to file a 2005 Form
10-K, any 2006 or 2007 Forms 10-Q, and a Form 10-Q that has been reviewed by independent
auditors for the quarter ended September 30, 2005. In addition, the Company’s failure to file its
required periodic reports continued after Deloitte’s engagement, the institution of this
administrative proceeding, the law judge’s initial decision, and up to the oral argument. 28/

25/ See America’s Sports Voice, 90 SEC Docket at 883 n.12; Gateway, 88 SEC Docket at
439 n.28.

26/  See, e.g., Gateway, 88 SEC Docket at 439 {finding that issuer’s failure to file seven
required periodic reports due between May 2003 and December 2004 evidenced a “high
degree of culpability™).

27/ We take official notice that Nature’s Sunshine filed a Form 12b-25 notification for its
2006 Form 10-K on March 19, 2007. Although the OIP did not allege, and we do not
find, violations based on the Company’s failure to file Forms 12b-25, we may consider
those failures, as well as other matters that fall outside the OIP, in assessing appropriate
sanctions. Gateway, 88 SEC Docket at 440 n.30.

28/  See America’s Sports Voice. Inc., Admin. Proc. File No. 3-12329 (June 6, 2007) (Order
- Denying Motion for Reconsideration) at p. 3 n.12; America’s Sports Voice, 90 SEC
Docket at 886 n.21.
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- Nature’s Sunshine’s last-minute filings before oral argument do not alter our conclusion
that revocation is appropriate. The 2006 Form 10-K filed on October 7, 2008 is materially
deficient because it fails to comply with the management report requirement contained in Item
308(a) of Regulation S-K. 29/ Item 308(a) requires companies like Nature’s Sunshine to
include in their annual report on Form 10-K a report of management on the company’s internal
control over financial reporting as of the end of the fiscal year. 30/ Nature’s Sunshine’s 2006
Form 10-K disclosed that management was unable to complete its assessment of internal control
over financial reporting as of December 31, 2006. The failure of the Company’s management to
complete its assessment of internal control over financial reporting (which caused Deloitte to
issue a scope limitation in its attestation report) renders the 2006 Form 10-K materially deficient
and in noncompliance with Exchange Act Section 13(a). 31/

In addition, both the 2006 and 2007 Forms 10-K are materially deficient because they do
not satisfy the explicit disclosure requirements of Form 10-K. 32/ For example, in Note 17 to
the 2006 Form 10-K financial statement notes, “Summary of Quarterly Operations,” Nature’s
Sunshine included a table that presents the unaudited interim consolidated statements of
operations for each fiscal quarter in 2006 and 2005. As noted in the table, the consolidated _
statements of operations and earnings per share for the quarters ended March 31, 2005, June 30,

29/ 17 CF.R. § 229.308(a); see also Compliance and Disclosure Interpretation, Question
115.02 (Regulation S-K) (expressing the view, with respect to the filing obligation of
non-accelerated filers, that the failure to provide management’s report on internal control
over financial reporting in Form 10-K “renders the annual report materially deficient,”
and that, as a result, “the company would not be timely or current in its Exchange Act
reporting”; further stating that the failure to provide management’s report “would result
in the company not being eligible to file new Form S-3 or Form S-8 registration
statements and the loss of the availability of Rule 144°), available at:
www.sec.gov/divisions/corpfin/guidance/regs-kinterp.htm.

30/ For accelerated filers (public float of $75 million or more), such as Nature’s Sunshine,
compliance with this requirement began from the company’s first fiscal year ending on or
after November 15, 2004. See Management’s Report on Internal Control Over Financial
Reporting and Certification of Disclosure in Exchange Act Periodic Reports, Securities
Act Rel, No. 8392 (Feb. 24, 2004), 82 SEC Docket 796, 796.

31/ We note that, while Nature’s Sunshine represented to the Commission that the quarterly
information in the 2006 and 2007 Forms 10-K filed on October 7, 2008 has been
reviewed by its independent auditors, the investing public remains unaware of that fact.

32/ By filing an amended 2007 Form 10-K on December 31, 2008, Nature’s Sunshine sought
to correct errors and address deficiencies identified by Corporation Finance in its amicus
brief with respect to the 2007 Form 10-K filed on October 7, 2008. We express no view
on the sufficiency of the amended 2007 Form 10-K.
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2005, and September 30, 2005 have been restated from previously filed unaudited consolidated
financial statements. While Nature’s Sunshine’s tabular presentation is acceptable under Item
302 of Regulation S-K, 33/ the narrative disclosure that “restatement adjustments are described
in Note 2" does not meet the requirements of Item 302(a)(2) to reconcile the amounts given with
those previously reported and describe the reason for the difference. Also, the amount and type
of adjustments related to the restatement of 2005 amounts are not disclosed in Note 2.

Furthermore, Nature’s Sunshine’s operations in foreign countries are material and may
be subject to foreign currency exchange rate risk, yet the Company does not provide the
necessary quantitative and qualitative disclosures of this risk, as required by Item 7A of Form
10-K and Item 305 of Regulation S-K. 34/ Instead, the only disclosure Nature’s Sunshine
provides is the statement: “Given the uncertainty of exchange rate fluctuations, we cannot
estimate the effect of these fluctuations on our future business, product prlcmg, results of
operations, or financial condition.”

Nature’s Sunshine has accepted responsibility for its reporting violations and sought to
become current in its recent filing obligations. However, the Company has yet to return to full
compliance with the Exchange Act’s reporting requirements. Nature’s Sunshine already has
needed “substantially more time than anticipated” to remedy its many delinquencies, “making us
unconvinced that it is realistic to expect that the Company can become current entirely in its
reporting obligations in the foreseeable future.” 35/ The need for finality in Commission
admrnistrative proceedings provides further justification for our conclusion that revocation is
necessary and appropriate in the public interest to protect investors. 36/

V.

Nature’s Sunshine has raised numerous arguments against revocation, but none of those
arguments has any merit. Nature’s Sunshine argues that revocation is unwarranted because there
is no evidence that its reporting violations are related to an ongoing fraud or a manipulation. As
discussed, an issuer’s failure to comply with the reporting requirements is a serious violation of
the Exchange Act because such conduct deprives the investing public of accurate, complete, and

33/ 17 C.FR. §229.302.
34/ 17 C.F.R. §229.305.

35/ Impax, 93 SEC Docket at 6254,

36/  Seee-Smart Techs.. Inc., 57 S.E.C. 964, 970-71 n.18 (2004) (stating that the need for

finality in Commission administrative proceedings is a consideration in the determination
whether to revoke an issuer’s securities registration).
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timely information upon which to make informed investment decisions. 37/ In fact, in our recent
decision in Impax Laboratories, Inc., 38/ we held that the respondent’s recurrent failure to file its
periodic reports (eight filings over an eighteen-month period) was “so serious” a violation of the
Exchange Act that only a “strongly compelling showing” regarding the other Gateway factors
would justify a sanction less than revocation. 39/ We found that the respondent in Impax had
fatled to make such a showing and ordered revocation of the respondent’s securities registration.
Similarly, here, we find that revocation is watranted.

Nature’s Sunshine argues that revocation is unwarranted because it is not a “shell
company,” but a “healthy, viable company with substantial revenues, assets, and operations.” In
rejecting a substantially similar argument in Gateway, we stated, “Qur observation in e-Smart
[Technologies. Inc., 57 S.E.C. 964, 969 n.14 (2004)] about the utility of revocation under
Section 12(3) against ‘shell companies’ should not be construed as indicating that such a sanction
is not appropriate when the issuer is not a shell company.” 40/

Nature’s Sunshine argues that revocation is unwarranted because it will harm existing
shareholders. We have stated that any harm to existing shareholders is not the determining
factor in evaluating whether an issuer’s securities registration should be revoked. We have also
stated that existing and prospective shareholders alike are harmed where, as here, the required
filings about the issuer are not available and, as a result, existing and prospective shareholders
cannot make informed investment decisions:

37/ The fact that the OIP does not allege fraudulent or manipulative conduct in connection
with an issuer’s failure to file required periodic reports does not diminish the seriousness
of the reporting violations. Cf. Impax, 93 SEC Docket at 6252 (rejecting issuet’s
argument that revocation was not warranted because its filing failures were “not as
serious as, for example, filing reports that are false and misleading”; stating that, while
the filing of false and misleading reports is a serious matter, such conduct is addressed by
the additional sanctions available for violation of the antifraud provisions). In its brief,
Nature’s Sunshine acknowledges that “any violation of the Exchange Act’s reporting
requirements is indeed sertous.”

38/ Exchange Act Rel. No. 57864 (May 23, 2008), 93 SEC Docket 6241.
39/ Id.at6252.
40/ Gateway, 88 SEC Docket at 444 n.45; see also Impax, 93 SEC Docket at 6255-56

(stating that “[t]he absence of financial statements, particularly in the case of an
apparently expanding company with demonstrated growth objectives, deprives all
‘investors of the required timely information, thereby hampering their ability to make
informed investment decisions™).
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We previously have recognized, however, that, in any deregistration, current shareholders
could be harmed by a diminution in the liquidity and value of their stock by virtue of the
deregistration. We also have held that the extent of any harm that may result to existing
shareholders cannot be the determining factor in our analysis. In evaluating what is
necessary or appropriate to protect investors, regard must be had not only for existing
stockholders of the issuer, but also for potential investors. Indeed, we have emphasized
the significant interests of prospective investors who can be substantially hindered in
their ability to evaluate an issuer in the absence of current filings. In any event, both
existing and prospective investors are harmed by the continuing lack of current and
reliable information for the Company. 41/

Nature’s Sunshine argues that ex1stmg and prospectwe investors would be best served by
our 1mp051ng no sanction against the Company and dismissing this proceeding. We find that this
argument minimizes the central importance of the Exchange Act’s reporting requirements, 42/
suggesting that Nature’s Sunshine “does not [fully] appreciate the significant public policy
objectives the requirements are intended to serve, i.e. providing the public, particularly current
and prospective shareholders, with material, timely, and accurate information about an issuer’s
business.” 43/ Dismissal of this proceeding against Nature’s Sunshine, despite its numerous
filing delinquencies and unresolved deficiencies, would significantly detract from the Exchange
Act’s reporting requirements. Dismissal also would reward those issuers who fail to file
required periodic reports when due over an extended period of time, become the subject of
Exchange Act Section 12(j) revocation proceedings, and then, on the eve of hearings before the
law judge or, in this case, oral argument on appeal, make last-minute filings in an effort to bring
themselves current with their reporting obligations, while prolonging indefinitely the period

~during which public investors would be without accurate, complete, and timely reports (that

comply with the requirements of the Exchange Act and its rules and regulations) to make
informed investment decisions.

41/  America’s Sports Voice, 90 SEC Docket at 885-86 (internal quotations and footnotes
omitted).

42/ As the United States Supreme Court stated nearly twenty-five years ago, “[c]orporate
financial statements are one of the primary sources of information available to guide the
decisions of the investing public.” United States v. Arthur Young & Co., 465 U.S. 803,
810 (1984).

43/  America’s Sports Voice, 90 SEC Docket at 885 (finding that respondent’s offer to return
to compliance if Commission granted a “90-day window” reflected “highly troubling
attitude™ toward Exchange Act’s reporting requirements).
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Nature’s Sunshine argues that the Commission’s 2004 decision in g-Smart Technologies,
Inc. 44/ provides “useful guidance” in this case. However, in our view, e-Smart fails to support
Nature’s Sunshine’s position. In e-Smart, the law judge revoked the registration of e-Smart’s
securities for failure to make timely annual and quarterly filings. In ordering revocation, the law
judge rejected as overly optimistic e-Smart’s claim that it intended to bring itself into full
compliance with the Exchange Act’s reporting requirements and submit audited financial
statements by a certain date. Shortly after the law judge issued her decision, e-Smart filed
audited annual reports, as it represented that it would. The Commission was concerned that a
premise underlying the law judge’s initial decision -- that e-Smart could not submit audited
reports as represented -- “no longer appeared valid.” 45/ The Commission determined to remand
the proceedings to enable the law judge to re-evaluate her decision in light of e-Smart’s
subsequent filings. The Commission cautioned, however, that its decision was “dependent on
the particular facts and circumstances involved, and should not be construed as suggesting that a
determination to revoke an issuer’s registration will be reconsidered simply because the issuer
has returned to reporting compliance and begun to submit long overdue filings.” 46/ Here,
Nature’s Sunshine’s conduct after the law judge’s opinion has not invalidated any material
premise in that opinion or our own analysis.

Nature’s Sunshine argues that revocation is a “draconian” sanction that operates as a
“corporate death penalty.” However, as Nature’s Sunshine’s counsel acknowledged at oral
argument, upon revocation, the Company may re-register its securities under Exchange Act
Section 12(g) by filing a Form 10 with the Commission. 47/ The Form 10 would require
Nature’s Sunshine to provide financial statements for periods that are already covered by the
Company’s previously filed periodic reports. 48/ Counsel also represented at oral argument that

44/ 57 S.E.C. 964 (2004).

45/ Id. at 965.

46/  Id.at 970-71 n.18.

47/ 15U.8.C. § 78I(g).

48/  See generally Regulation S-X, 17 C.F.R. § 210. The Form 10 would not need to contain

the disclosure required by Item 308 of Regulation S-K because that disclosure is not
required by the Form.
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the Company would be able to file a Form 10. Revocation is a necessary and appropriate
remedy to protect investors in view of the Company’s past and ongoing reporting violations.
Revocation will further the public interest by reinforcing the importance of full and timely
compliance with the Exchange Act’s reporting requirements. 49/- An appropriate order will
issue. 50/

By the Commission

Elizabeth M. Murphy
Secretary

(it B, Paterson
Assistant Seoraten

We reject Nature’s Sunshine’s argument that the law judge effectively applied a standard
of strict liability by relying “almost exclusively” on the Company’s failure to predict a
“date certain” by which it would return to compliance and by making such failure a
prerequisite for avoiding revocation. A fair reading of the initial decision reveals that the
law judge neither relied on the Company’s failure to provide a “date certain” nor required
the Company to make such a showing. Rather, the law judge evaluated each of the
factors outlined in Gateway before deciding that revocation was in the public interest.
Like the law judge, we have carefully considered and weighed the Gateway factors,
taking into account all of Nature’s Sunshine’s arguments.

We have considered all of the parties’ contentions. We have rcjeéted or sustained them
to the extent that they are inconsistent or in accord with the views expressed in this
opinion.
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ORDER IMPOSING REMEDIAL SANCTIONS

On the basis of the Commission’s opimon issued this day, it is

ORDERED that the registration of all classes of the registered securities of Nature’s
Sunshine Products, Inc. under Section 12(g) of the Securities Exchange Act of 1934, be, and it

hereby is, revoked pursuant to Exchange Act Section 12(j).

By the Commission.

. Elizabeth M. Murphy
Sa T “ ' Secretary
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- -Release No. 2920 January 22, 2009

" ADMINISTRATIVE PROCEEDING

File No. 3-13347 -

In the Matter of : . ORDER INSTITUTING CEASE-AND-DESIST
. : PROCEEDINGS PURSUANT TO SECTION
" Cablevision Systems Corporation, 21C OF THE SECURITIES EXCHANGE ACT
o OF 1934, MAKING FINDINGS, AND .
Respondent. . IMPOSING A CEASE-AND-DESIST ORDER
I

The Securities and Exchange Commission (“Commission”) deems it appropriate that cease-

" and-desist proceedings be, and hereby are, instituted pursuant to Section 21C of the Securities

Exchange Act of 1934 (“Exchange Act”), against Cablevision Systems Corporation (“Cablevision”
or “Respondent™). ‘ ’ :

IL

In anticipation of the institution of these proceedings, Respondent has submitted an Offer
of Settlement (the “Offer’”) which the Commission has determined to accept. Solely for the
purpose of these proceedings and any other proceedings brought by or on behalf of the
Commission, or to which the Commission i$ a party, and without admitting or denying the findings
herein, excéept as to the Commission’s jurisdiction over Respondent and the subject matter of these
proceedings, which are admitted, Respondent consents to the entry of this Order Instituting Cease- .
and-Desist Proceedings Pursuant to Section 21C of the Securities Exchange Act of 1934, Making
Findings, and Imposing a Cease-and-Desist Order (“Order™), as set forth below.

Py
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On the basis of this Order and Respondent’s Offer, the Commiission finds' that:
~-Summary

1.  Cablevision Systems Corporation 1s a Delaware corporation located in Bethpage,
New York. Itis a diversified entertainment and telecommunications company with a market
capitalization of approximately $8.05 billion in 2007 and 2007 annual revenues of $6.484 billion.
Cablevision’s stock is registered under Section 12(b) of the Exchange Act and is listed on the New
York Stock Exchange.

2. Rainbow Media Holdings, Inc. (“Rainbow”), during the relevant period, was a
subsidiary of Cablevision that owned interests in and managed national and regional entertainment
programming networks, the Madison Square Garden sports and entertainment business and cable
television advertising sales companies. At all relevant times, the financial statements of Rainbow
and its majority-owned businesses were consolidated into Cablevision’s financial reports. -

3. ©  From at least 1999 through mid-2003, contrary to Generally Accepted Accounting
Principles (“GAAP™), Cablevision recognized certain costs as cutrent expenses when, in fact, the
: costs should not have been recognized in those periods. These tmproper “prepays,” as the practice
: was referred to, occurred because certain Cablevision managers and employees, most significantly
. ~ within Rainbow, falsified invoices and other documents in order to accrue expenses earlier than - -
when they in fact should have been accrued. These improperly recognized expenses were reflected
in Cablevision’s books, records and accounts and caused Cablevision to overstate expenses in
earlier fiscal periods, and understate expenses in later periods. -

4. Separately, from at least 2000-through late 2003, contrary to GAAP, Cablevision
1mproper]y recognized payments known as launch and marketing support (hereinafter collectively
“Jaunch support™), which were paid to Cablevision by television program vendors for advertising
and marketing campaigns to attract viewers to the vendors’ programs. These errors occurred in
and directly affected financial reporting for Cablevision’s cable distribution business. The
improper timing of the recognition of launch support was reflected in Cablevision’s books, records
and accounts and caused Cablevision to reduce expenses in the periods in which launch support

~was improperly recognized and correspondingly increase expenses in the periods when the launch
support should have been recognized.

5. The improper recognition of prepays and launch support payments caused
Cablevision’s reports to the Commission to be materially inaccurate. These errors, among others,

! The findings herein are made pursuant to Respondent's Offer of Settlement and are not binding on

any other person or entity in this or any other proceeding.



caused Cablevision in 2004 to restate its financial statements for the years 2000 through 2002 and
for the mine months ended September 30, 2003. The improper recognition of prepaid expenses and
launch support payments in Cablevision’s books and records was possible because during the
relevant period Respondent lacked sufficiently robust internal controls.

Improper Prepays

6. - Cablevision delegated to the corporation’s individual business units the authority to
incur expenses and authorize payments. A corporate, centralized accounting department recorded
expenses in Cablevision’s books and records and issued checks for payments. Cablevision’s
accounting department, however, had little direct knowledge of the type of details discussed below
at a business unit level. Internal accounting procedures merely called for recognition of expenses
and requests for payment of expenses to be reported to the accounting department on a
standardized “authorization for payment” form (“APF”), signed by the appropriate level business
unit manager, with evidence of the expense, sich as an invoice, attached. These controls, however,
were not sufficient to prevent the manipulation of expense recognition that occurred.”

7. Certain Cablevision employees and managers for years were able to defeat
Cablevision’s internal accounting controls using methods that were neither particularly devious nor
sophisticated. For example, some employees submitted counterfeit invoices to Cablevision’s
accounting department that were of noticeably poor quality, and were different in appearance from
legitimate invoices. Certain Cablevision employees also asked vendors to submit false, vague or
misdated invoices for services not yet provided. These invoices were used to submit fraudulent
APFs to Cableyision’s accounting department in support of early expense recognition and
payments. In addition, Cablevision checks were sometimes sent to the business unit from which a
counterfeit or false invoice originated, ostensibly for delivery to the vendor by an employee of the
business unit. This deficient practice permitted the business unit to hold payment until the
anticipated services were actually rendered. /

8. The circumnstances described above demonstrate that Cablevision’s internal
controls, including employee training, were inadequate during the relevant period and failed to
provide reasonable assurance that transactions were executed as authorized by management, or that
transactions were properly recorded so that Cablevision’s financial statements could be prepared in
accordance with GAAP and accountability for assets could be maintained.

Improper Launch Support Recogﬁition

9. Beginning in the middle to late 1990s, television program vendors began providing
lump-sum launch support payments to Cablevision in connection with multi-year contracts with
Cablevision to carry their programs. Contract provisions concerning launch support payments
were generally understood to require Cablevision to use the funds for advertising and marketing
campaigns to attract viewers to the vendors’ programs. Contracts providing for large up-front
payments of launch support to Cablevision were not uncommon. These contracts sometimes also



required that the launch support be refunded by Cablevision if, among other things, it dropped the
program.

10.  Insome cases during the relevant period, Cablevision propetly recognized non-
refundable launch support as a reduction of expenses ratably over the life of the contract with the
vendor and recognized refundable launch support ratably over the life of the refund period. In fact,
in 2002, Cablevision publicly stated that this was how it accounted for launch support. From 2000
through the third quarter of 2003, however, Cablevision improperly accelerated the recognition of
launch support received from several program vendors, rather than recognizing it ratably over the
life of the contract or the refund period. This early recognition ran contrary to its general practice
and its 2002 public statement, and violated GAAP’s matching principle.

11.  For example, after the first two years of an eight-year contract, Cablevision
changed its recognition for $15.16 million of launch support from recognition ratably over the life
of the contract to immediate recognition of the remaining balance. Under the circumstances,
however, Cablevision should have accounted for launch support payments ratably over the life of
the contract where, as here, the contract term was fixed and there was no obligation to refund
launch support. Another example involved a contract with a launch support refund period. After
the first eight months of a 24 month refund period, Cablevision changed its recognition of $5.3
million in launch support from recognition ratably over the life of the refund period to immediate
recognition of the remaining balance. Under the circumstances, however, Cablevision should have
accounted for launch support ratably over the refund period specified in the contracts.

12.  Cablevision also improperly recognized launch support early by treating a 2002
seven-year agreement to carry certain programs as if it were two agreements — one of three years,
and another of seven years. As two separate agreements, Cablevision recognized $48 million in .
launch support over the ‘three year’ agreement (approximately $16 million per year), and
recognized $16 million in launch support over the “seven year’ agreement (approximately $2.28
million per year). Under GAAP, however, the two agreements should have been treated as one
agreement, with the result that the total $64 mllion in launch support should have been récognized
ratably over seven years, i.e., approximately $3.14 million per year. The purported two agreements
were negotiated simultaneously and dated only five days apart, and the ‘seven year’ agreement also
amended the terms of the ‘three year’ agreement. Cablevision employees improperly cast the
single deal as two agreements to achieve early recognition of the launch support payments.

13.  The accelerated recognition of launch support revealed further that Cablevision’s
internal accounting controls were insufficient to permit the preparation of its financial statements in
conformity with GAAP.- Cablevision personnel were, but should not have been, able to make
unchecked changes to the scheduled recognition of launch support.

Cablevision Financial Misstatemepts

14, Asaresult of the improper expense recognition discussed above, Cablevision’s
financial statements in its annual reports on Form 10-K and its quarterly reports on Forms 10-Q for

4




- conformity with GAAP.

the years 2000 through 2002 and the nine months ended September 30, 2003 were materially
inaccurate. As reported in Cablevision’s 2004 restatement, the sum of the launch support and the
expense recognition errors resulted in a $15.184 million overstatement of expenses in 2000, a
$25.389 million understatement of expenses in 2001, and a $7.581 million undérstatement of
expenses in 2002. For the first 9 months of 2003, the sum of the errors in expense and launch
support recognition resulted in a $7.895 million understatement of expenses. The combined errors
resuited in (net of estimated tax) a 3.8% understatement of Cablevision’s net income in 2000, a
1.5% overstatement of net income in 2001, a 4.9% overstatement of net income in 2002 and a

+ 5.1% understatement of Cablevision’s net loss in the nine months ended September 30, 2003.

Violations

15. Section 13(a) of the Exchange Act and Rules 13a-1 and 13a-13 thereunder require

issuers of securities registered pursuant to Section 12 of the Exchange Act to file periodic reports
with the Commission containing coniplete and accurate financial information presented in
accordance with GAAP. Exchange Act Rule 12b-20 further requires that periodic reports contain
such further material information, if any, as may be necessary to make the required statements not

- misleading.

A

' 16.  Section 13(b)(2)(A) of the Exchange Act requires issuers of securities registered

‘ pursuant to Exchange Act Section 12 to make and keep books, records, and accounts which, in

reasonable detail, accurately and fairly reflect the transactions and dispositions of assets of the
issuer. Sectionil3(b)(2)(B)(ii) of the Exhange Act requires reporting companies to devise and .
maintain a system of internal accounting controls'sufficient to provide reasonable assurances that
transactions are recorded as necessary to permit the preparation of financial statements in

¢

17.  As aresult of the conduct descnbed abdve, Respondent violated Sections 13(a),
13(b)(2)}(A) and 13(b)}(2)(B) of the Exchange Act and Exchange Act Rules 12b-20, 13a-1 and 13a-
13. ‘

Cablevision’s Remédial Efforts

18.  In determining to accept Respondent’s Offer, the Commission constdered remedial | —

acts promptly undertaken by Respondent and cooperation afforded the Commission staff.




IV,

In view of the foregoing, the Commission deems it appropriate to impose the sanctions
agreed to in Respondent’s Offer.

Accordingly, it is hereby ORDERED that, pursuant to Section 21C of the Exchange Act,
Respondent cease and desist from committing or causing any violations and any future violations of

Sections 13(a), 13(b)(2)(A) and 13(b)(2)(B) of the Exchange Act and Exchange Act Rules 12b-20,
13a-1 and 13a-13. '

By the Commission.

Elizabeth M. Murphy
Secretary '

*J. Lynn ylor |
g Ass?siant Secretary



UNITED STATES OF AMERICA
. Before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 59278 / January 22, 2009

ACCOUNTING AND AUDITING ENFORCEMENT

- Release No. 2921 / January 22, 2009 )

ADMINISTRATIVE PROCEEDING
File No. 3-13348

- In the Matter of ' ' S
' ORDER INSTITUTING CEASE-AND-DESIST
Catherine R. McEnroe, |- PROCEEDINGS PURSUANT TO SECTION
“Noreen O’Loughlin and 21C OF THE SECURITIES EXCHANGE ACT
Martin R. von Ruden, OF 1934, MAKING FINDINGS, AND _
' ' ' IMPOSING_A CEASE-AND-DESIST ORDER
Respondents. : T '

I

The Securities and Exchange Commission (“Commission”) deems it appropriate that

. cease-and-desist proceedings be, and hereby are, instituted pursuant to Section 21C of the

Securities Exchange Act of 1934 (“Exchange Act”), against Catherine R. McEnroe, Noreen
O’Loughlin and Martin R. von Ruden (“Respondents”).

1L

In anticipation of the institution of these proceedings, Respondents have each submitted
an Offer of Settlement (the “Offers™) which the Commission has determined to accept. Solely
for the purpose of these proceedings and any other proceedings brought by or on behalf of the
Commission, or to which the Commission is a party, and without admitting or denying the

- findings herein, except as to the Commission’s jurisdiction over Respondents and the subject

matter of these proceedings, which are admitted, Respondents.consent to the entry of this Order
Instituting Cease-and-Desist Proceedings, Making Findings, and Imposing a Cease-and-Desist
Order Pursuant to Section 21C of the Securities Exchange Act of 1934 (*“Order™), as set forth

- o?f sf 30 |



HI.

On the basis of this Order and Respondents’ Offers, the Commission finds' that:

1. Cablevision Systems Corporation (“Cablevision™) is a Delaware corporation
located in Bethpage, New York. Cablevision is a diversified entertainment and
telecommunications company with a market capitalization of approximately $8.05 billion in
2007 and 2007 annual revenues of $6.484 billion. Cablevision’s stock is registered under
Section 12(b) of the Exchange Act and is listed on the New York Stock Exchange.

2. Rainbow Media Holdings, Inc. (“Rainbow™), during the relevant period, was a
subsidiary of Cablevision that owned interests in and managed national and regional
entertainment programming networks, the Madison Square Garden sports and entertainment
business and cable television advertising sales companies. At all relevant times, the financial
statements of Rainbow and its majority-owned business units were consolidated into

- Cablevision’s financial reports.

3. AMC Networks, during the relevant period, was a business unit of Rainbow. It
included at least two sub-units, including the television programming networks known as AMC
(formerly known as American Mov:e Classics Company) and WE: Women’s Entertamment
CWE?), ,

4. Respondent Catherine R. McEnroe served as president of AMC Networks from
April 1996 through June 2003, when she left Cablevision in connection with the matters
described herein. i -

Y

5. Respondent Noreen O’Loughlin served as Executive Vice President and General
Manager of Marketing of AMC Networks from April 1998 to July 2000, and as Executive Vice
President and General Manager of AMC from January 2002 through June 2003, when she left
Cablevision in connection with the matters described herein.

6. Respondent Martin R. von Ruden served as Senior Vice President and General
Manager of WE from 1998 until late 2000, and as Executive Vice President and General
Manager of WE from late 2000 until June 2003, when he left Cablev151on in connectlon with the
matters described herein.

Improper Prepays

7. From at least 1999 through mid-2003; contrary to Generally Accepted Accounting
Principles (“GAAP”), Cablevision recognized certain costs as current expenses when, in fact, the

" costs should not have been recognized in those periods. These improper “prepays,” as the

practice was referred to, occurred because employees prepared and submitted 1haccurate and

- misleading invoices and other documents in order to accrue expenses earlier than when they in

fact should have been accrued. These improperly recognized expenses were reflected in

" Cablevision’s books, records and accounts and caused Cablevision to overstate expenses in
_ . p

The findings herein are made pursuant to Respondents’ Offers of Seitlement and are not binding
on any other person or entity in this or any other proceeding.

1



earlier fiscal periods and understate expenses in later periods. As a result, Cablevision’s reports
to the public and the Commission for the period 1999 through mid-2003 were inaccurate,
causing Cablevision in 2004 to restate its financial statements for 2000 through the nine months
ended September 30, 2003.

] 8. A large part of these improper prepays occurred at business units of Cablevision’s
Rainbow subsidiary, namely AMC Networks and its sub-units AMC and WE. AMC Networks

prematurely recognized, and caused Cablevision to improperly recognize, expenses totaling

approximately $12 mllion in both 1999 and 2000, $10 million in 2001 and $9 million in 2002.

9. While Respondents worked at AMC Networks or its sub-units, their subordinates
used severa] different improper means to recognize expenses in a current period that properly
should have been recognized in a later period. For example, the subordinates asked vendors to
submit misdated invoices for vaguely defined services, which had not yet been rendered, and
used these invoices to achieve early expense recognition and payment. These invoices were
submitted to Cablevision’s accounting department with Authorization for Payment Forms
(“APF”), in some cases signed by Respondents, that inaccurately identified the expenses as
current expenses. In addition, AMC Networks employees on occasion asked Cablevision’s
accounting department to send checks to the employees, ostensibly for delivery by the employee
to the vendor. This practice permitted AMC Networks employees to hold payment until
anticipated services were actually rendered, in violation of fundamental internal accounting
controls. The purpose of these prepay practices was to provide a “margin of error” each year for
meeting AMC Networks’ internally budgeted allowance for expenses.

10.  Respondent McEnroe, while serving as President of AMC Networks, directed and
was aware of improper prepays and signed inaccurate APFs that caused improper prepays.
These prepays resulted in Cablevision overstating expenses in earlier fiscal periods and
understating expenses in later periods and rendered inaccurate Cablevision’s financial reports to
the Commission and the public for the years 1999 through mid-2003.

11.  Respondent O’Loughlin, whﬂe serving as Executive Vice President and General
Manager of Marketing of AMC Networks and as Executive Vice President and General Manager
of AMC, directed and was aware of improper prepays and signed inaccurate APFs that caused
improper prepays. These prepays resulted in Cablevision overstating expenses in earlier fiscal
periods and understating expenses in later periods and rendered inaccurate Cablevision’s
financial reports to the Commission and the public for the years 1999 through mid-2003.

12.  Respondent von Ruden, while serving as Senior Vice President and General
Manager of WE and as Executive Vice President and General Manager of WE, directed and was
aware of improper prepays and signed inaccurate APFs that caused improper prepays. These
prepays resulted in Cablevision overstating expenses in earlier fiscal periods and understating
expenses in later periods and rendered inaccurate Cablevision’s financial reports to the
Commission and the public for the years 1999 through mid-2003.



.
i

Violations

13. . Section 13(b)(5) of the Exchange act provides that no person shall knowingly
circumyent or knowingly fail to implement a system of internal accounting controls, or
knowingly falsify any book, record or account described in Section 13(b)(2) of the Exchange
Act. ‘ S

14: Exchange Act Rule 13b2-1 prohibits any person from, directly or indirectly,
falsifying or causing to be falsified any book, record or account subject to Section 13(b)(2)(A) of
the Exchange Act. .

15.  Asa result of the conduct as found by the Commlsswn Respondents violated
Section 13(b)(5) of the Exchange Act and Rule 13b2-1 thereunder

Iv.

In'view of the foregomg, the Commission deems it. appropnate to impose ‘the sarictions
agreed to in Respondents® Offers.

Accordingly, it is hereby ORDERED that pui'suant to Section 21C of the Exchange Act,
Respondents cease and desist from committing or causing any violations and any future
violations of Sectlon 13(b)(5) of the Exchange ‘Act and Rule 13b2-1 thereunder

1
By the Commission.

Elizabeth M Murphy K f b Ee

Secretary _ / S - Tz
C N i
4 or | T
By: J. Lynn Tay!
g Assistant Seeretafy

: This matter is relatcd toa cml action, Securities and Exhange Commission v. Catherme McEnroe,

Noreen O’Loughlin and Martin von Ruden, to be filed in United States District Court for the Eastern
District of New York, in which Respondents have conserited to pay civil penalties as follows: Respondent
McEnroe - $30,000, Respondent O’Loughlin - $15,000, and Respondent von Ruden - $15,000.



. UNITED STATES OF AMERICA
7 . before the
SECURITIES AND EXCHANGE COMMISSION

6 : - JAN 2 2 2009

In the Matter of:
BBIJ Environmental Teéhnologies, Inc. ORDER OF SUSPENSION
OF TRADING

500-1

It appears to the Securities and Exchange Commission that there is a lack of
current and accurate information concerning the securities of BBJ Environmental
Technologies, Inc. (“BBJ Technologies™) because it has not filed a periodic report since
its 10-QSB/A for the quarterly period ending September 30, 2004, filed on April 6, 2006.

The Commission is of the opinion that the public interest and the protection of
investors require a suspension of trading in the securities of BBJ Technologies.
Therefore, it is ordered, pursuant to Section 12(k) of the Securities Exchange Act of
P " 1934, that trading in BBJ Technologies securities is suspended for the period from 9:30
. a.m. EST on January 22, 2009, through 11:59 p.m. EST on February 4, 2009.

By the Commission.

Elizabeth M. Murphy
Secretary

By: Uil M. Peterson

Assistant oeoraany




UNITED STATES OF AMERICA
before the
SECURITIES AND EXCHANGE COMMISSION
January 22, 2009

Administrative Proceeding File No. 3-13346

In the Matter of: : ORDER INSTITUTING PUBLIC
: PROCEEDINGS AND NOTICE OF
BBJ Environmental Technologies, Inc. : HEARING PURSUANT TO SECTION
: 12(j) OF THE SECURITIES

EXCHANGE ACT OF 1934
Respondent.

1.

The Securities and Exchange Commission’s (“Commission”) deems it necessary and
appropriate for the protection of investors that public administrative proceedings be, and hereby
are, instituted pursuant to Section 12(j) of the Securities Exchange Act of 1934 (“Exchange
Act”) against BBJ Environmental Technologies, Inc. (CIK No. 0000839439) (“BBJ
Technologies” or “Respondent™).

IL.
As a result of its investigation, the Division of Enforcement alleges that:

A. RESPONDENT

1. BBJ Technologies is a Nevada corporation headquartered in Tampa, Florida. BBJ
Technologies has had a class of securities registered with the Commission pursuant to Section
12(g) of the Exchange Act since May, 2, 1994, at which time it filed a Form 8-A Exchange Act
registration statement registering its common stock under Section 12(g). Prior to that time, BBJ
Technologies was reporting pursuant to a reporting obligation based on Section 15(d) of the
Exchange Act. BBJ Technologies’ stock is currently quoted on the Pink Sheets operated by Pink
OTC Markets Inc. under the trading symbol “BBJE.”

B. DELINQUENT PERIODIC FILINGS

2. Section 13(a} of the Exchange Act and the rules promulgated thereunder require
1ssuers of securities registered pursuant to Section 12 of the Exchange Act to file with the
Commission current and accurate information in periodic reports, even if the registration is
voluntary under Section 12(g). Specifically, Rule 13a-1 requires issuers to file annual reports
(Forms 10-K or 10-KSB), and Rule 13a-13 requires issuers to file quarterly reports (Forms 10-Q
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3. Since April 6, 2006, when it filed an amended Form 10-QSB for the quarterly
period ending September 30, 2004, and while its securities have been registered with the
Commission, BBJ Technologies has failed to make any of its periodic reports required by
Section 13(a) and Rules 13a-1 and 13a-13 of the Exchange Act.

4, As a result of the foregoing, BBJ Technologies has failed to comply with Section
13(a) and Rules 13a-1 and 13a-13 of the Exchange Act. .

IIL

In view of the allegations made by the Division of Enforcement, the Commission deems
it necessary and appropriate for the protection of investors that public administrative proceedings
be instituted to determine:

A. Whether the allegations contained in Section I of this Order are true, and to afford
BBJ Technologies an opportunity to establish any defenses to such allegations; and

B. Whether it is necessary or appropriate for the protection of investors to suspend for
a period not exceeding twelve months, or to revoke the registration of each class of BBJ
Technologies’ securities identified in Section II of this Order registered pursuant to Section 12 of
the Exchange Act.

Iv.

IT IS HEREBY ORDERED that a public hearing for the purpose of taking evidence on
the questions set forth in Section III hereof shall be convened at a time and place to be fixed, and
before an Administrative Law Judge to be designated by further order as provided by Rule 110
of the Commission’s Rules of Practice [17 C.F.R. § 201.110].

IT IS FURTHER ORDERED that the Respondent shall file an answer to the allegations
contained in the Order Instituting Proceedings within ten days after service of this Order as
provided by Rule 220 of the Commission’s Rules of Practice [17 C.F.R. § 201.220].

If the Respondent fails to file the directed Answer, or fails to appear at a hearing after
being duly notified, the Respondent may be deemed in default and the proceedings may be
determined against it upon consideration of this Order, the allegations of which may be deemed
to be true as provided by Rules 155(a), 220(f), 221(f), and 310 of the Commission’s Rules of
Practice [17 C.F.R. §§ 201.155(a), 201.220(f), 201.221(f), and 201.310].

This Order shall be served forthwith upon Respondent personally or by certified or
registered mail or by other means of verifiable delivery.

IT IS FURTHER ORDERED that the Administrative Law Judge shall issue an initial
decision no later than 120 days from the date of service of this Order, pursuant to Rule 360(a)(2)
of the Commission’s Rules of Practice [17 C.F.R. § 201.360(a)(2)]




In the absence of an appropriate waiver, no officer or employee of the Commission
engaged in the performance of investigative or prosecuting functions in this or any factually
related proceeding will be permitted to participate or advise in the decision of this matter, except
as witness or counsel in proceedings held pursuant to notice. Since this proceeding is not “rule
making” within the meaning of Section 551 of the Administrative Procedure Act, it is not
~ deemed subject to the provisions of Section 553 delaying the effective date of any final
Commission action.

By the Commission.

" Elizabeth M. Murphy
Secretary

By: gitl M. Peterson
Assistant Secretary
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UNITED STATES OF AMERICA
Before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 59296 / January 26, 2009

ACCOUNTING AND AUDITING ENFORCEMENT
Release No. 2926 / January 26, 2009

ADMINISTRATIVE PROCEEDING
File No. 3-13350

In the Matter of ORDER INSTITUTING PUBLIC
ADMINISTRATIVE PROCEEDINGS
Jordan H. Mintz, PURSUANT TO RULE 102(e) OF THE
COMMISSION’S RULES OF PRACTICE,
Respondent. MAKING FINDINGS AND IMPOSING

: - REMEDIAL SANCTIONS

L

The Securities and Exchange Commission (“Commission™) deems it appropriate and in the
public interest that public administrative proceedings be, and hereby are, instituted against Jordan
H. Mintz (“Respondent” or “Mintz") pursuant to Rule 102(e)(3)(i) of the Commission’s Rules of
Practice.’

! Rule 102(e)(3)(i) provides, in relevant part, that:

The Commission, with due regard to the public interest and without preliminary hearing,
may, by order, . . . suspend from appearing or practicing before it any . . . attorney . . . who has
been by name . . . [plermanently enjoined by any court of competent jurisdiction, by reason of
his or her misconduct in an action brought by the Commission, from violating or aiding and
abetting the violation of any provision of the Federal securities laws or of the rules and

regulations thereunder.
28 i %




1L

In anticipation of the institution of these proceedings, Respondent has submitted an Offer
of Settlement (“Offer””) which the Commission has determined to accept. Solely for the purpose of
these proceedings and any other proceedings brought by or on behalf of the Commission, or to
which the Commission is a party, and without admttting or denying the findings herein, except as
to the Commission’s jurisdiction over him and the subject matter of these proceedings, and the
findings contained in Section II(1) and (3) below, which are admitted, Respondent consents to the
entry of this Order Instituting Public Administrative Proceedings Pursuant to Rule 102(e) of the
Commission’s Rules of Practice, Making Findings and Imposing Remedial Sanctions (“Order™), as
set forth below.

II1.
On the basis of this Order and Respondent’s Offer, the Commission finds that:

1. Mintz, 52, is and has been an attorney licensed to practice in the States of Texas and
New York. From January 1996 until October 2000, Mintz was a Vice President in the Tax Division
of Enron Corp. (“Enron”). In October 2000, Mintz became the General Counsel of Enron Global
Finance, a position he held during the charged conduct and maintained until February 2002. Mintz
is currently a Vice President and the Chief Tax Officer in the Tax Department of the Finance
Division at Kinder Morgan. Neither the Tax Department, nor the Finance Division are part of, or
report to, the General Counsel’s Office at Kinder Morgan. Mintz does not provide any legal advice
in his current position, does not supervise any employees that provide legal advice as part of the
General Counsel’s Office at Kinder Morgan, and is not required to be an attorney to serve in his
current position. Mintz plans to remain in his current position and perform the same duties
following settlement of this matter.

2. Enron was, at all relevant times, an Oregon corporation with its principal place of
business in Houston, Texas. Until its bankruptcy filing in December 2001, Enron was the seventh
largest corporation in the United States based upon reported revenue. In the previous ten years,
Enron had evolved from a regional natural gas provider to a commodity trader of natural gas,
electricity, and other physical commodities with retail operations in energy and other products.
Enron also created and traded financial products. At all relevant times, the common stock of Enron
was registered with the Commission pursuant to Section 12(b) of the Securities Exchange Act of
1934 (“Exchange Act”) and traded on the New York Stock Exchange.

3. On January 20, 2009, the U.S. District Court for the Southern District of Texas,
Houston Division, entered a final judgment by consent against Mintz, permanently enjoining him
from violating Section 17(a) of the Securities Act of 1933, Sections 10(b), 13(b)(5) and 14(a) of
the Exchange Act and Exchange Act Rules 10b-5, 13b2-1, 13b2-2 and 14a-9, and aiding and
abetting violations of Sections 13(a) and 13(b)}(2)(A) of the Exchange Act and Exchange Act Rules
12b-20, 13a-1, and 13a-13. Securities and Exchange Commission v. Jordan H. Mintz, et al., Civil

~Action Number H-07-1027 (S.D. Tex.). Mintz was also ordered to pay $1 in disgorgement and a

$25,000 civil money penalty.




4. Among other things, the Commission’s complaint alleges that Mintz and co-
defendant Rex R. Rogers, the former Associate General Counsel for Enron, intentionally.failed to
disclose in Enron’s 2000 proxy statement millions of dollars paid to the former Chief Financial
Officer, Andrew Fastow. The complaint further alleges that Mintz completed a fraudulent related
party transaction with an entity controlled by Fastow and failed to disclose the transaction when
required in Enron’s 2000 proxy statement. The complaint also alleges that Mintz and Rogers made
misleading statements regarding the Fastow related entities in Enron’s second quarter Form 10-Q.

IV.

In view of the foregoing, the Commission deems it appropriate and in the public interest to
impose the sanction agreed to in Respondent’s Offer.

Accordingly, IT IS HEREBY ORDERED, effective immediately, that Mintz is suspended
from appearing or practicing before the Commission as an attomey for two years. Before
appearing and resuming practice before the Commission as an attorney, Mintz must submit an
affidavit to the Commission’s Office of the General-Counsel truthfully stating, under penalty of
perjury, that he has complied with this Order, that he is not subject to any suspension or disbarment
as an attorney by a court of the United States or of any state, territory, district, commonwealth, or
possession, and that he has not been convicted of a felony or misdemeanor involving moral
turpitude as set forth in Rule 102(e)(2) of the Commission’s Rules of Practice.

By the Commission.

Elizabeth M. Murphy
Secretary

bl

ill M. Peterson .
BY Ptgsistant Secretary
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UNITED STATES OF AMERICA
Before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 59297 / January 26, 2009

ACCOUNTING AND AUDITING ENFORCEMENT
Release No. 2927 / January 26, 2009

ADMINISTRATIVE PROCEEDING
File No. 3-13331

In the Matter of ORDER INSTITUTING PUBLIC
ADMINISTRATIVE PROCEEDINGS

Rex R. Rogers, ' PURSUANT TO RULE 102(e) OF THE
COMMISSION’S RULES OF PRACTICE,
Respondent. MAKING FINDINGS AND IMPOSING
REMEDIAL SANCTIONS

L

The Securities and Exchange Commission (“Commission™) deems it appropriate and in the
public interest that public administrative proceedings be, and hereby are, instituted against Rex R.
Rogers (“Respondent” or “Rogers™) pursuant to Rule 102(e)(3)(1) of the Commission’s Rules of
Practice.'

! Rule 102(e)(3)(i) provides, in relevant part, that:

The Commission, with due regard to the public interest and without preliminary hearing,
may, by order, . . . suspend from appearing or practicing before it any . . . attorney . . . who has
been by name . . . [p]ermanently enjoined by any court of competent jurisdiction, by reason of
his or her misconduct in an action brought by the Commission, from violating or aiding and
abetting the violation of any provision of the Federal securities laws or of the rules and

regulations thereunder. ‘
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II.

In anticipation of the institution of these proceedings, Respondent has submitted an Offer
of Settlement (“Offer”) which the Commission has determined to accept. Solely for the purpose of
these proceedings and any other proceedings brought by or on behalf of the Commission, or to
which the Commission is a party, and without admitting or denying the findings herein, except as
to the Commission’s jurisdiction over him and the subject matter of these proceedings, and the
findings contained in Section III(3) below, which are admitted, Respondent consents to the entry of
this Order Instituting Public Administrative Proceedings Pursuant to Rule 102(e) of the
Commission’s Rules of Practice, Making Findings and Imposing Remedial Sanctions (“Order™), as
set forth below.

111
On the basis of this Order and Respondent’s Offer, the Commission finds that:

1. Respondent Rogers, 59, is and has been an attorney licensed to practice in the State
of Texas. Rogers, a former enforcement attorney for the Commission from 1979 through 1984, was
hired in 1985 by Houston Natural Gas, the predecessor of Enron Corp. (“Enron”). In 1997, Rogers
was promoted to Vice President and Associate General Counsel of Enron with shared responsibility
for the timing and content of Commission filings. Rogers remained in that position until 2003,
following Enron’s bankruptcy, and has not been employed since 2003.

2. Enron was, at all relevant times, an Oregon corporation with its principal place of
business in Houston, Texas. Until its bankruptey filing in December 2001, Enron was the seventh
largest corporation in the United States based upon reported revenue. In the previous ten years,
Enron had evolved from a regional natural gas provider to a commodity trader of natural gas,
electricity, and other physical commodities with retail operations in energy and other products.
Enron also created and traded financial products. At all relevant times, the common stock of Enron
was registered with the Commission pursuant to Section 12(b) of the Securities Exchange Act of
1934 (“Exchange Act”) and traded on the New York Stock Exchange.

3. On January 20, 2009, the U.S. District Court for the Southern District of Texas,
Houston Division, entered a final judgment by consent against Rogers, permanently enjoining him
from violating Section 17(a) of the Securities Act of 1933, Sections 10(b) and 14(a) of the
Exchange Act and Exchange Act Rules 10b-5 and 14a-9, and aiding and abetting violations of
Sections 13(a) and 16(a) of the Exchange Act, and Exchange Act Rules 12b-20, 13a-1, 13a-13,
16a-2 and 16a-3. Securities and Exchange Commission v. Jordan H. Mintz, et al., Civil Action
Number H-07-1027 (S.D. Tex.). Rogers was also ordered to pay $1 in disgorgement and a
$25,000 civil money penalty.

4. Among other things, the Commission’s complaint alleges that Rogers and co-
defendant Jordan H. Mintz, the former General Counsel for Enron Global Finance, intentionally
failed to disclose in Enron’s 2000 proxy statement millions of dollars paid to the former Chief
Financial Officer, Andrew Fastow. The complaint further alleges that Rogers failed to disclose
$16 million realized through insider stock sales by Enron’s former Chairman, Kenneth Lay, in

2




Enron’s 2000 Proxy Statement, and aided and abetted Lay’s failure to disclose an additional $70
million in stock sales in Lay’s Form 4 filings with the Commission.

IV.

In view of the foregoing, the Commission deems it appropriate and in the public interest to
impose the sanction agreed to in Respondent’s Offer.

Accordingly, IT IS HEREBY ORDERED, effective immediately, that Rogers is suspended
from appearing or practicing before the Commission as an attorney for two years. Before
appearing and resuming practice before the Commission as an attorney, Rogers must submit an
affidavit to the Commission’s Office of the General Counsel truthfully stating, under penalty of
perjury, that he has complied with this Order, that he is not subject to any suspension or disbarment
as an attorney by a court of the United States or of any state, territory, district, commonwealth, or
possession, and that he has not been convicted of a felony or misdemeanor involving moral
turpitude as set forth in Rule 102(e)(2) of the Commission’s Rules of Practice.

By the Commission.

Elizabeth M. Murphy
Secretary

)
it M. Peterson
By ﬁ:gs'%gtant Secretary

Lo
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' - UNITED STATES OF AMERICA
Before the
SECURITIES AND EXCHANGE COMMISSION
SECURITIES EXCHANGE ACT OF 1934
Release No. 59303 / January 27, 2009

ADMINISTRATIVE PROCEEDING
File No. 3-13353

ORDER INSTITUTING
ADMINISTRATIVE PROCEEDINGS
- PURSUANT TO RULE 102(e) OF THE
In the Matter of . COMMISSION’S RULES OF PRACTICE,
“MAKING FINDINGS, AND IMPOSING
ARTHUR P. HIPWELL, REMEDIAL SANCTIONS
Respondent,
L

The Securities and Exchange Commission (“Commission™) deems it appropriate and in
~ the public interest that public administrative proceedings be, and hereby are, instituted against
. Arthur P. Hipwell (“Respondent” or “Hipwell”), pursuant to Rules 102(e)(1)(i) and 102(e)(2) of
the Commission’s Rules of Practice.’

1L

_ In anticipation of the institution of these proceedings, Respondent has submitted an Offer
of Settlement (the “Offer””) which the Commission has determined to accept. Solely for the
purpose of these proceedings and any other proceedings brought by or on behalf of the
Commission, or to which the Commission is a party and without admitting or denying the
findings herein, except as to the Commission’s jurisdiction over him and the subject matter of

' Rule 102(e)(1)(i) provides in relevant part, that:

The Commission may censure a person or deny, temporarlly or
permanently, the privilege of appearing or practicing before it in any way to any
person who is found by the Commission after notice and opportunity for hearing in
the matter: (i) Not to possess the requisite qualifications to represent others * * *,

Rule 102(e)(2) provides in relevant part, that:
Any attorney who has been suspended or disbarred by a court of the United

. States or of any State; * * * shail be forthwith suspended from appearing or
practicing before the Commission.
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these proceedings, which is admitted, Respondent consents to the entry of this Order Instituting
Administrative Proceedings Pursuant to Rule 102(e) of the Commission’s Rules of Practice,
Making Findings, and Imposing Remedial Sanctions (“Order”), as set forth below.

11l
On the basis of this Order and Respondent’s Offer, the Commission finds that:

1. Hipwell, age 59, was from 1976 until January 10, 1985 an attorney licensed to
practice in the State of Kentucky.

2. On January 10, 1985, Hipwell was suspended from the practice of law by the
Kentucky Supreme Court for non-payment of dues to the Kentucky Bar Association. From that
date to the present, Hipwell has not been licensed to practice law in any jurisdiction within the
United States.

3. Nonetheless, during most of the period since January 10, 1985, including a
continuous period from August 1, 1999 until about April 15, 2007, Hipwell held himself out as
an attorney, by representing that he was “Senior Vice President and General Counsel” of
Humana, Inc., a public company required to make certain filings with the Commission. Hipwell
repeated this representation by signing many of Humana’s Commission filings, including
numerous Forms 10-Q and 8-K, with “Senior Vice President and General Counsel” as his title.

4, Although he was not licensed to practice law, Hipwell engaged in conduct that
constitutes appearing and practicing before the Commission as an attorney, including advising
Humana regarding whether the federal securities laws or Commuission rules required it to make
certain filings with the Commission, and preparing and/or providing advice regarding numerous
documents that Humana filed with the Commission.

5. Accordingly, Hipwell lacks the requisite qualifications to represent others before
the Commission as defined in Rule 102(e)(1)(i) and has been suspended from the practice of law
by a court as defined in Rule 102(e)(2).

Iv.

In view of the foregoing, the Commission deems it appropriate to impose the sanction
agreed to in Respondent Hipwell’s Offer.

Accordingly, 1t is hereby ORDERED, effective immediately, that Hipwell is forthwith
suspended from and denied the privilege of appearing or practicing before the Commission as an
attorney for one year from the date of this Order. Furthermore, before appearing or resuming
practice before the Commission, Respondent must submit an application for reinstatement to the
Commussion’s Office of the General Counsel that includes an affidavit truthfully stating, under
penalty of perjury, that he has complied with this Order, that he 1s presently admitted to the
practice law in at least one state or the District of Columbia and in good standing in that
jurisdiction, that he is not the subject of any suspension or disbarment as an attorney by a court of




: . ~ the United States or of any state, territory, district, commonwealth, or possession, and that he has

‘not been convicted of a felony or misdemeanor involving moral turpitude as set forth in Rule
. 102(e)(2) of the Commission’s Rules of Practice. -

By the Commission.

Elizabeth M. Murphy
Secretary

Petarson
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UNITED STATES OF AMERICA
: Before the
SECURITIES AND EXCHANGE COMMISSION
January 28, 2009

In the Matter of : '
Future Canada China Environment Inc. : _ .

ORDER OF SUSPENSION
OF TRADING

File No. 500-1

It ‘appears to the Securities and Exchange Commission that the public interest and
the protection of investors require a suspension of trading in the securities of Future

Canada China Environment Inc. Questions have arisen concerning recent trading activity

- in the company’s stock during which its share price increased from $0.92 to $28.50.

Questions have also arisen concerning the accuracy and adequacy of publicly available
information regarding its potential acquisition of another compaﬁy. Future Canada China
Environment Inc., a company that has made public filings with the Commission, is

quoted on the OTC Bulletin Board and Pink Sheets operated by Pink OTC Markets Inc.

under the ticker symbol “FCCE.”

The Commission is of the opinion that the public interest and the protection of the

investors require a suspension of trading in securities of the above-listed company.

j/ 474 jé




. . Therefore, it is ordered, pursuant to Section 12(k) of the Securities Exchange Act
of 1934, that trading in the above-listed company is suspended for the period from 9.30

a.m. EST, January 28, 2009, through 11:59 p.m. EST, on February 10, 2009.

By the Commission.

Ehzabeth M. Murphy W

Secretary




UNITED STATES OF AMERICA
before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 59295/ January 26, 2009

ACCOUNTING AND AUDITING ENFORCEMENT
Release No. 2924 / January 26, 2009

ADMINISTRATIVE PROCEEDING
File No. 3-13349

In the Matter of : ORDER INSTITUTING ADMINISTRATIVE
: PROCEEDINGS PURSUANT TO RULE
John V. Cracchiolo, CPA, : 102(e) OF THE COMMISSION’S RULES OF
: PRACTICE, MAKING FINDINGS, AND
Respondent. : IMPOSING REMEDIAL SANCTIONS
L

The Securities and Exchange Commission (“Commission”) deems it appropriate and in the
public interest that public administrative proceedings be, and hereby are, instituted against John V.
Cracchiolo (“Respondent” or “Cracchiolo™) pursuant to Rule 102(e)(3)(i) of the Commission’s
Rules of Practice.'
IL

In anticipation of the institution of these proceedings, Respondent has submitted an Offer
of Settlement (the “Offer™) which the Commission has determined to accept. Solely for the
purpose of these proceedings and any other proceedings brought by or on behalf of the

' Rule 102(e)(3)(i) provides, in relevant part, that:

-
H
?

The Commission, with due regard to the public interest and without preliminary hearing,
may, by order, . . . suspend from appearing or practicing before it any . . . accountant . . . who has
been by name . . . permanently enjoined by any court of competent jurisdiction, by reason of his
or her misconduct in an action brought by the Commission, from violating or aiding and abetting
the violation of any provision of the Federal securities thws or of the rules and regulations

' 20 F%



Cormmisston, or to which the Commission is a party, and without admitting or denying the findings
herein, except as to the Commission’s jurisdiction over him and the subject matter of these
proceedings, and the findings contained in Section III below, which are admitted, Respondent
consents to the entry of this Order Instituting Administrative Proceedings Pursuant to Rule 102(e)
of the Commission’s Rules of Practice, Making Findings, and Imposing Remedial Sanctions
(“Order™), as set forth below.

1IL
On the basis of this Order and Respondent’s Offer, the Commission finds that:

1. John V. Cracchiolo, age 52, is and has been a certified public accountant
licensed to practice in the State of California. He served as Chief Financial Officer and Chief
Operations Officer of Endocare, Inc. from June 2001 until his resignation on March 3, 2003.

2. Endocare was, at all relevant times, a Delaware corporation with its principal
place of business in Irvine, California. Endocare developed and distributed medical devices for use
in the treatment of various types of cancers and urological ailments. At ali relevant times,
Endocare’s common stock was registered with the Commission pursuant to Section 12(g) of the
Securities Exchange Act of 1934 (*“Exchange Act”), and was listed on the NASDAQ National

_Market until January 16, 2003, when it was delisted for Endocare’s failure to file its periodic reports
with the Commission.

3. On January 13, 2009, a final judgment was entered against Cracchiolo,
permanently enjoining him from future violations of Section 17(a) of the Securities Act of 1933
(“Securities Act”), and Sections 10(b) and 13(b)(5) of the Exchange Act and Rules 10b-5, 13b2-1
and 13b2-2 thereunder, and aiding and abetting violations of Sections 13(a), 13(b){(2)(A) and
13(b)(2)(B) of the Exchange Act and Rules 12b-20, 13a-1, 13a-11 and 13a-13 thereunder, in the
civil action entitled Securities and Exchange Commission v. Paul W, Mikus, et al., Civil Action
Number SACV06-734 JVS (MLGx), in the United States District Court for the Central District of
California. Cracchiolo was also ordered to pay $60,715 in disgorgement of ill-gotten gains while
participating in the fraud, and $10,378.69 in prejudgment interest, and a $50,000 civil money
penalty.

4. The Commission’s complaint alleged, among other things, that Cracchiolo
engaged in a fraudulent scheme which resulted in Endocare filing materially false and
misleading periodic reports for the second and third quarters of 2001, the year end 2001, and the
first and second quarters in 2002, and registration statements filed on November 14, 2001 and
March 26, 2002. As a result of the scheme, Endocare also issued misleading press releases and
Forms 8-K in December 2002 and March 2003. The Complaint alleged that Cracchiolo
overstated Endocare’s revenue and income by booking false sales, engaging in improper revenue
recognition practices, and improperly understating or delaying the recognition of expenses in
order to inflate Endocare’s earnings. The Complaint also alleged that during conference calls
with Wall Street securities analysts, Cracchiolo misled investors about the number of procedures
that were preformed using Endocare-owned boxes.

2




Iv.

In view of the foregoing, the Commission deems it appropriate and in the public interest to
impose the sanction agreed to in Respondent John V. Cracchiolo’s Offer

A

Commission as an accountant.

Accordingly, it is hereby ORDERED, effective immediately, that
John V. Cracchiolo is suspended from appearing or practicing before the

By the Commission,

Elizabeth M. Murphy
Secretary -
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UNITED STATES OF AMERICA
Before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 59317/ January 29, 2009

ACCOUNTING AND AUDITING ENFORCEMENT

Release No. 2928 / January 29, 2009

ADMINISTRATIVE PROCEEDING

" File No. 3-13355

In the Matter of ' ORDER INSTITUTING
ADMINISTRATIVE PROCEEDINGS
Michelle V. Nguyen (CPA), PURSUANT TO RULE 102(e) OF THE
COMMISSION’S RULES OF PRACTICE,
Respondent. MAKING FINDINGS, AND IMPOSING
. REMEDIAL SANCTIONS
1.

The Securities and Exchange Commission (“Commission”) deems it appropriate and in the

public interest that public administrative proceedings be, and hereby are, instituted against

Michelle V. Nguyen (“Respondent” or “Nguyen”) pursuant to Rule 102(e)(3)(i) of the
Commission’s Rules of Practice.'

IL.

In anticipation of the institution of these proceedings, Respondent has submitted an Offer
of Settlement (the “Offer”) which the Commission has determined to accept. Solely for the

: Rule 102(e)(3)(i) provides, in relevant part, that:

The Commission, with due regard to the public interest and without preliminary hearing,
may, by order, . . . suspend from appearing or practicing before it any . . . accountant . . . who has
been by name . . . permanently enjoined by any court of competent jurisdiction, by reason of his
or her misconduct in an action brought by the Commission, from violating or aiding and abetting
the violation of any provision of the Federal securities laws or of the rules and regulations
thereunder.
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purpose of these proceedings and any other proceedings brought by or on behalf of the
Commission, or to which the Commission is a party, and without admitting or denying the findings
herein, except as to the Commission’s jurisdiction over her and the subject matter of these
proceedings, and the findings contained in Section I11.3. below, which are admitted, Respondent
consents to the entry of this Order Instituting Administrative Proceedings Pursuant to Rule 102(e)
of the Commission’s Rules of Practice, Making Findings, and lmposing Remedial Sanctions
(“Order™), as set forth below.

Ii.
On the basis of this Order and Respondent’s Offer, the Commission finds that:

1. Nguyen, age 48, is and has been a certified public accountant licensed to
practice in the States of California and Maryland. )

2. Meridian Holdings, Inc. (“Meridian”) was, at all relevant times, a Colorado
corporation with its principal executive offices in Culver City, California. In 2004, Meridian
maintained its principal executive office in Los Angeles, California and its common stock was
registered with the Commission pursuant to Section 12(g) of the Securities Exchange Act of 1934
(“Exchange Act”), and listed on the NASDAQ Bulletin Board.

3. On September 28, 2007, the Commission filed a complaint against Nguyen
in SEC v. Meridian Holdings, Inc., et al., Case No. CV 07-06335 DDP (SSx) (C.D. Cal.). On
January 6, 2009, the court entered an order permanently enjoining Nguyen, by consent, from
violating Section 10(b) of the Exchange Act, and Rules 10b-5 and 13b2-1 thereunder, and aiding
and abetting violations of Sections 13(a) and 13(b)(2)(A) of the Exchange Act, and Rules 12b-20
and 13a-13 thereunder. Nguyen was also ordered to pay a $15,000 civil money penalty.

4. The Commission’s complaint alleged, among other things, that during the
2004 calendar year, Nguyen acted as Meridian’s principal financial officer and interim chief
financial officer for purposes of Meridian’s public filings with the Commission and prepared the
condensed consolidated financial information included in Meridian’s quarterly reports filed with
the Commission. The Commission’s complaint further alleged that Nguyen, at the direction of
Meridian’s Chief Executive Officer and Chairman of the Board, participated in a fraudulent
scheme which resulted in materially false and misleading financial statements being included in
Meridian’s quarterly reports on Form 10-QSB for the second and third quarters of 2004, The
Commission’s complaint also alleged that Nguyen engaged in improper accounting practices
that materially increased Meridian’s quarterly revenue and net income in a departure from
generally accepted accounting principles (“GAAP™). These practices included, among other
things, creating the condensed consolidated financial statements included in Meridian’s second
and third quarter 2004 Forms 10-QSB filed with Commission, which included, as assets and
income, a $30 million default judgment award plus accumulated interest thereon. By
recognizing the default judgment and interest thereon as income in its 2004 second and third
quarter reports, Meridian reported positive earnings per share for each quarter. Absent the
default judgment and interest, Meridian would have reported losses per share for each quarter.

2




Additionally, the Commission’s complaint alleged Nguyen caused Meridian to record the default
judgment and interest thereon as a $31 million asset on Meridian’s balance sheets, resulting in
the default judgment constituting 85% of Meridian’s total assets. The Commission’s complaint
alleged that the inclusion of the default judgment and interest in Meridian’s financial statements
was both contrary to GAAP and materially false and misleading because Nguyen had no
reasonable basis to conclude that that Meridian would be able to collect any, let alone all, of the
default judgment and interest.

1v.

In view of the foregoing, the Commission deems it appropriate and in the public interest to
impose the sanction agreed to in Respondent Nguyen’s Offer.

Accordingly, it is hereby ORDERED. effective immediately, that:

A. Nguyen is suspended from appearing or practicing before the Commission as an
accountant.

B. After three years from the date of this order, Respondent may request that the
Commission consider her reinstatement by submitting an application (attention: Office of the
Chief Accountant) to resume appearing or practicing before the Commission as:

1. a preparer or reviewer. or a person responsible for the preparation or
review, of any public company’s financial statements that are filed with the Commission. Such
an application must satisfy the Commission that Respondent’s work in her practice before the
Commission will be reviewed either by the independent audit commitiee of the public company
for which she works or in some other acceptable manner, as long as she practices before the
Commission in this capacity; and/or

2. an independent accountant. Such an application must satisfy the
Commission that:

(a) Respondent, or the public accounting firm with which she is
associated, is registered with the Public Company Accounting Oversight Board (“Board”) in
accordance with the Sarbanes-Oxley Act of 2002, and such registration continues to be effective;

(b) Respondent, or the registered public accounting firm with which
she is associated, has been inspected by the Board and that inspection did not identify any
criticisms of or potential defects in the Respondent’s or the firm’s quality contro! system that
would indicate that the Respondent will not receive appropriate supervision;

(c) Respondent has resolved all disciplinary issues with the Board, and
has complied with all terms and conditions of any sanctions imposed by the Board (other than
reinstatement by the Commission); and




(d)  Respondent acknowledges her responsibility, as long as
Respondent appears or practices before the Commission as an independent accountant, to
comply with all requirements of the Commission and the Board. includirig, but not limited to, all
requirements relating to registration. inspections, concurring partner reviews and quality control
standards. ‘

C. The Commission will consider an application by Respondent to resume
appearing or practicing before the Commission provided that her state CPA license is
current and she has resolved all other disciplinary issues with the applicable state boards of
accountancy. However, if state licensure is dependent on reinstatement by the
Commission, the Commission will consider an application on its other merits. The
Commission’s review may include consideration of, in addition to the matters referenced
above, any other matters relating to Respondent’s character. integrity, professional conduct,
or qualifications to appear or practice before the Commission.

By the Commission.

Elizabeth M. Murphy
Secretary

| By: J. Lynn Téylor
. | Assistant Secretary
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SECURITIES AND EXCHANG‘.E COMMISSION

17 CFR Parts 229, 230, 232, 239, 240 and 249

[Release Nos. 33-9002; 34-59324; 39-2461; 1C-28609; File No. S7-11-08]

RIN 3235-AJ71 |

Interactive Data to Improve Financial Reporting

AGENCY: Secunties and Exchange Commission.

ACTION: Final rule.

SUMMARY: We are adopting rules requiring companies to provide financial statement
information in a form that is intended to improve its usefulness to investors. In this format,
financial statement information could be downloaded directly into spreadsheets, analyzed in a
variety of ways using commercial off-the-shelf software, and used within investment models in
_other software formats. The rules will apply to public companies and foreign private issuers that
prepare their financial statements in accordance with U.S. generally accepted accounting
pﬁncip]cs (U.S. GAAP), and foreign private issuers that prepare their financial statements using
International Financial Reporting Standards (IFRS) as issued by the Intemational Accounting
Standards Board (IASB). Compantes will provide th-eir financial statements to the Commission
“and on their corporate Web sites in interactive data format using the eXtensible Business
Reporting Lalnguagc (XBRL). The interactive data will be provided as an exhibit to ].)er'iodic and
curre:ﬁ reports and registration statements, as well as to transition reports for a change in fiscal
year. The new rules are intended not only to make financial information easier for investors to
analy-ze, but also to assist in automating regulatory filings and business information processing.
Interactive data has the potential to increase the speed, accuracy and usability of financial

disclosure, and eventually reduce costs.
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EFFECTIVE DATE: [Insert date 60 days after publication in the Federal Register] except

§232.406T is effective from [insert date 60 days after publication in the Federal Register] until
October 31, 2014,

JFOR FURTHER INFORMATION CONTACT: Mark W. Green, Senior Special Counsel

(Regulatory Policy), Division of Corporation Finance at (202) 551-3430; Craig E. Slivka,
Special Counsel, Di\.f-ision 6f Corﬁoraﬁon Finance at (202) 551-3430; jcfﬁey W. Naumann,
Assistant .Direct.or, Cfﬁce of Interactive Disclosure at (202) 551-5352; or Jeffrey Ellis,
Professi'ona] Accounting Fellow, Office of the Chief Accountant at (202) 551-5300, U.S.
Securities and Exchange Commission, 100 F Street, NE, Washington, DC 20549-3628.
SUPPLEMENTARY INFORMATION: We are adding Ruies 405 and 406T to Regulation

S-T,' and revising Item 6012 of Regulation S-K,* Rules 11,* 201, 202,° 305,7 401, and 402° of

' 17 CFR 232.10 et seq.
? 17 CFR 229.601.
7 CFR229.i0c_tggq.
* 17 CFR 232.11.

5 17 CFR 232.201.

% 17 CFR 232.202.

7 17 CFR 232.305.

8 17 CFR 232.401.

% 17 CFR 232.402.




Regulation S-T, Rule 1 44" ynder the Securities Act of 1933 (Securities Act),'' and Rules
12b-25,'2 13a-14"* and 15d-14"* under the Sccurities Exchange Act of 1934 (Exchange Act)."
We also are revising Forms s$-3,'°8-8."7 F-?,,'8 F-9'% and F-10% under the Securities Act and

Forms 10-Q,%" 10-K,%? 12b-25,% 20-F,* 40-F* and 6-K*® under the Exchange Act.

10 17 CFR 230.144.

" 15US.C. TTaet seq.

, 1
12 17 CFR 240.12b-25.

'* 17 CFR 240.13a-14.
'“ 17 CFR 240. 15d-14.
¥ 15 U.S.C. 78a ct seq.
'® 17 CFR 239.13.

'7 17 CFR 239.16b.

" 17 CFR 239.33.

" 17 CFR 239.39.
17 CFR 239.40.

2 17CFR 249.3'0'821.

2 17 CFR 249.310.

# 17 CFR 249.322.

2 17 CFR 249.220f.

5 17 CFR 249.240f,

% 17 CFR 249.306.




. TABLE OF CONTENTS

I.  INTRODUCTION AND BAC‘.KGROUNi)

Al Introduction
. B. Current Filing Technology and Intcractive Data
C. . The Commission’s Multiyear Evaluation of Interactive Data and Overvicew of
New Rules :

D. .Summary of Adopted Amendments

I DISCUSS]ON OF AMENDMENTS
“A. " Submission of Financial Information Using Interactive Data
B. Phase-in under the New Rules
1. Overview
2. Companies Covered by New Rules and Phase-in
3. Information and Documents Covered by the New Rules
a. Financial Statements, Footnotes, and Financial Statement
Schedules '
b. Reports Covered by the New Rules
c. Reglstratlon Statcments under the Securities Act Covered by
the Rules
d. Registration Statements under the Exchange Act Covered by
the Rules
Initial Filing Grace Period
Web Site Posting of Interactive Data
ccuracy and Reliability of Interactive Data
Voluntary Program
Use of Technology to Detect Errors
Application of Federal Securities Laws
‘Officer Certifications and Integration of ]nteractlve Data and
Business Information Processing
5. Continued Traditional Format
D.  Required Items
1. Data Tags
2. Regulation S-T and the EDGAR Filer Manual
E. Consequences of Non-Compliance and Hardship Exemption

PUONER A

III. PAPERWORK REDUCTION ACT
1IV. COST-BENEFIT ANALYSIS

V. CONSIDERATION OF BURDEN ON COMPETITION AND PROMOTION OF
EFFICIENCY, COMPETITION AND CAPITAL FORMATION
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I.  INTRODUCTION AND BACKGROUND

A lﬁlntroductionv

On May 30, 2008, we issued a release in which we proposed for public comment
-amendments requiring companies to provide their financial statements to the Commission and on
their corporate Web sites in interactive data format using XBRL.? In this release, ';ve are
‘adopting the amendments substantially as proposed, but with the modifications discussed below.

Over the last several deca.des, developments in technology and electronic data
commur_ﬁcatioh have facilitated greater transparency in the form of easier access to, and analysis
(?f, financial reporting and disclosures. Technological developments also have significantly
dccreés_ed the -time and cost ot; filing disclosure documents-with us. Most ‘notjably, in 1993 we

began to require electronic filing on our Electronic Data Gathering, Analysis and Retrieval

1 We proposcd the amendments in Release No. 33-8924 (May 30, 2008) (73 FR 32794]. The comment letters we
reccived in response 1o the proposing releasce were filed in File Number $7-11-08 and are available at
hitp:/fwww.sec.gov/comments/s7-11-08/571108.shtml or from our Public Reference Room at 100 F Street, NE,
Washington, DC 20549.




System (EDGAR).28 Since then, widespread use of the Intemet has vastly decreased the time

and exlpense of accessing disclosure filed with us.
i We continue to update our filing standards and systems as technologies improve. These

[

developments assist us ink)ur goal to promote efficient and transp‘arent capital markets. For
cxam};ie, smcc 2003 we halve required electronic filing of certain ownership reportszg fited on
Fqnﬁs 33047 a.nd 5%ina fofmdt that provides interactive data, and réccnt] y we adopted similar
rules govemning the filing of Form D.** In addition, recently we have encouraged, and ip some
cases ‘fequifed, public rcporting companies and mutual funds to provide disclosures and

commimicate with investors using the Internet.>* Now, as part of our continuing efforts to assist

mvestors who use Commmission dlsciosures as well as filers of that disclosure, we are adoptmg

.

|

% In 1993, we began to require dormestic issuers to file most documents electronically. Release No. 33-6977 (Feb.
23, 1993) [58 FR 14628]. Elcctronic filing began with a pilot program in 1984. Release No. 33-6539 (Junc 27,
1984) [49 FR 28044).

= Rclcasc No. 33-8230 (May 7, 2003) [68 FR 25788 and 37044 {correction)] (required electronic filing of
ownemh:p reports) and Release No. 33-8891 (Feb. 6, 2008) [73 FR 10592] (required electronic filing of Form D [17
CFR 239.5001).

¥ 17 CFR 249.103 and 274.202.

3 17 CER 249.104 and 274.203,

2717 GFR 249.105,
[ )
3 17 CFR 239.500.
* See, e.2,, Release No. 34-56135 (July 26, 2007) [72 FR 42222]; Release No. 34-55146 (Jan. 22, 2007) [72 FR

4148); Release No. 34-52056 (July 19, 2005) [70 FR 44722); Release No. 33-8861 (Novcmber 21,2007) (72 FR
€7790];! land Releasc No. 34-57172 (Jan. 18, 2008) [73 FR 4450}

. 6




* rules. to require that financial statements be provided in a format that makes the information they

contaih interactive.

O:ur adoption of the new rules is consistent with the recently announced plan to replace
the ED‘GAR ‘sys-tem with the Interactive Data Electronic Applications (IDEA) system. Based on
a com?letely new architecture being buiit from the ground up, it will at first supplement and then
eventually replace the EDGAR system. IDEA will facilitate the use and analysis of information
sulbmi'tted to the Commission in interactivé data format. |

The new rules build on our voluntary filer progrém, started in 2005, that allowed us to
evaluéte certain ﬁscs of intc.ractive data. The Commission has evaluated interactive data from an
investor's perspective in several ways, including holding a roundtable focused on
invcstér/analyst needs Ifrém interactive data, meeting with various investor focused data service
‘pl_'ovid"crs té understand the ways in which interactive data could improve their ability to serve
mvesté)rs, and, at the staff level, experimenting with analysis capabilities using the Commission's
viewer and other existing XBRL softwa.re. The voluntary program allows companies to submit
financial statements on a suﬁplemental basis in interactive format as exhibits to specified filings

under the Exchange Act and the Investment Company Act of 1940 (Investment Company Act).)?

|
|

% Press Release No. 2008-179 (Aug. 19, 2008).

% Release No. 33-8529 (Feb. 3, 2005) [70 FR 6556].

3 15 U.8.C. 80a-1 et sca.
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«

Companies that participalé in the program stll are required to file their financial statements in

| American Standard Code for Information Interchange (ASCII) or HyperText Markup Languagée

(HTM.L).:‘s In 2607, we cxtended the program to enable mutual funds voluntarily to submit in
interac'tive_ ‘data format supplemental information contained in the risk/return summary section of
their prospectuses.”® Over 100 companies have participated in the voluntary program. These
compénies span a wide range of industries and company chargcteristics, and have a total public
float of over $2 trillion. ‘ .

Interactive data can create new ways for investors, analysts, and others to retrieve and use

_financial information in documents filed with us. For example, users of financial information

will be able to downldad it directly into spreadsheets, analyze it using commercial off-the-shelf
software, or use it within inveshﬁeﬁt models in other software formats. Through interactive data,
what is currently static, text-based information can be dynamically searched and anal)méd, |
facilitating the comparison of financial and business perfonnar;ce across companies, reporting
periods, and industries.

1nte‘r'a'cltiv_e data also provide a signiﬁcant opponunit'y to automate Fegulatory filings and .
business infdnnation processing; ﬁith the potential to increase th‘e speed,';lccuraéy, and uvsability
of ﬁnancial disclosure. Such automation could eventually reduce costs. A company that uses a

% HTML is a standardized language commonly used to present text and other information on Web siles.
¥ Release No. 33-8823 (July 11, 2007) [72 FR 39290].
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. .standardized interactive data format at earlier staées of its reporting cycle could reduée the need
, .for repetitive data entry and‘,' -therefore‘, the likelihood of human error. 4]n:this way, interactive
data lmay improve the quality ofinforma-tion while rcdu-cing its cost.
Also, to the extent iﬁvestors currently are required to pay for access to annual or quarterly.
}epoﬁ disclosure that has been extractéd and refoﬁnatted into an interactive data format by
third-party sources, the availability of interactive data in Commission filings will allow investors
. to avoid additional costs associated with third party sources.

We believe that requiring issuers to file théir financial statements using interactive data
format will enable_invest.ors, analysts, and the Commission staff to capture and analyze that
information more quickly and at less cost than is possible using the same financial information

. provided in a static format. Any investor wiﬁ1 a computer and an intermet connectic;n will have
. | the ability to acquire and download interactive financial data that have éeneral]y been available
only to large institutional users. The new interactive déta:rcguirenlaents will'not change
disclosure requirements under the federal securities laws and regulations, but will add a
requirement to include financial stateﬁ]ents in a new interactive data format as an exhibit. Thus,
the requirement th.at filers provide financial statemeﬁts using interactive data v.vill not otherwise

alter at all the disclosure or formatting standards of periodic or other reports,”® registration

‘0 These reports include reports on Forms 8-K and 6-K that either are required to be filed as a result of inforination
regarding specificd events or are filed voluntarily to disclose other information.

9




statements,*’ or transition reports.*? These filings will continue to be available as they are today
for t};ése who prefer to view the traditrioha'l text-based document.

¢ -We reécivcd 79 comment letters relating to the proposing release fro;n domestic and
forei g;l commenters including investor groups, pension funds, corporations, accounting and law
ﬁn'ns,'— vendors and se;'vice providers, individuals, and corporate, professional and trade
associations. Many commenters generally supported the proposed requirement 1o submit
"ﬁnaricial information in interactive data format, but many also expressed concern about specific
aspc.cts of the proposed rules including, in particular, the proposed phase-in requirement, detailed
tagging of footnotes and liability related to the interactive data file. The final amendments adopt
the rules substantially as proposed, with some changes to address issues expressed in the
comment letters. We discuss specific comments where applicable throughout this release.

| B Current Filing Techm.)logy and Interactive Data

Companies filing electronically are required to file their registration statements, quarterly,

annual and current reports, and transition reports in ASCIl or HTML format.*? Also, to a limited

! Unless otherwise stated, when we refer 1o registration statements, we mean registration statements filed under the
Securities Act.

*? Transition reports generally must be filed when an issuer changes its fiscal closing date. The transition report
covers the resulting transition period between the closing date of its most recent fiscal year and the opening date of
its new fiscal year. See Rules 13a-10 [17 CFR 240.13a-10] and 15d-10 [17 CFR 240.15d-10]. Unless otherwise
stated, when we refer to Exchange Act reports, periodic reports, or “reports,” we mean quarterly and annual periodic
reporis as well as transition reports.

“* Rule 301 under Regulation S-T [17 CFR 232.301] requires clectronic filings to comply with the EDGAR Filer
Manual, and Section 5.1 of the Filer Manual requires that electronic filings be in ASCII or HTML format. Rule 104
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deg;cc, our e}cctronic filing system uses other formats for internal processing and document-type’
| ‘iden.ti jﬁcation.. For example, our system uses eXtensible Markup Language (XML) to process
répdﬂg‘ of beneficial ownership of equity securities on Forms 3, 4, and 5 under Section 16(a) of
} thl.c.‘,E.x'changé Act.™

Elecfrénic folrm.atsl such as HTML, XML, and XBRL are.open standarﬂs.45 that define or
“tag” data using standard definitions. The tags establish a consistent structure of identity and
context.. This consistent structure can be recognized and processed by a variet'y of different
software applications. ]_n the case of HTML, the standardized tags enable Web browsers to
ﬁresent Web sit‘es’ embedded text and information in predictable format. In the case of XBRL,
software applications, such as databasés, financial reporting systems, and spreadsheets, recognize
and process tagged financial information. XBRL was dénived from the XML staqda;rd. It was
de\-re]oped and continues to be supported by XBRL International, a consortium of approximately

550 organizations representing many elements of the financial reporting community worldwide.

XBRL U.S., the international organization’s U.S. jurisdiction representative,is a ndn-proﬁt

under Regulation S-T [17 CFR 232.104] permits filers to submit voluntarily as an adjunct to their official filings in
ASCII or HTML unofficial PDF copies of filed documents. Unless otherwise stated, we refer to filings in ASCII or
"HTML as traditional format filings.

“ 15 U.S.C. 78p(a).

" ** The term “open standard” is generally applied to technological specifications that are wide]y available to the
public, royalty-free, at minimal or no cost. '

11




9rganization“’ that includes cofnpanies, public apcountilag.ﬁnns, software developers, filing
agents, data aggregators, stock exchanges, reguiators, financial services companies, and industry
. assogiations.‘” In 2006, the Commission contracted with XBRL U.S. to develop the taxonomy or
‘ standard list of tags necessary 1;‘6r financial reporting in interactive fonnat consistent with U.S.
| GAAP and Commussion regulatio‘ns.ﬂ'3 In developing the taxonomy, XBRL US, which is
responsible for the content of the taxonomy, included itemsvreq‘uired by US GAAP and the
: Corﬁmission's regulations, however they also included other items that are commonly used by
companies in their financial statements. In addition to ﬁndergoing a public review and comment
period, the taxonomy {vas reviewed by the staff of the Financiai Accounting Standards Board
(FASB) and the Commission. The FASB staff is involved in the process for creating and
_ reviewing tags for ncw accounting pronouncements as they are published and in the future the
. draft tags may even be published with the accounting stan.dard. Currt?ntly, the Commission has a
contract with XBRL U.S. to develop the standard list of tags for the risk/return summary section
df mutual fuﬁd prospectuses and the schedule of investments for investment companies.

Financial reporting in interactive format requires a standard list of tags. These tags are

% XBRL U.S. is a 501(c)(6) organization. Internal Revenue Code section 501(c)(6) applies to “Business leagues,
chambers of commerce, real-estate boards, boards of trade, or professional football leagues (whether or not
administcring a pension fund for football players), not organized for profit and no part of the net eamnings of which
inures to the benefit of any private shareholder or individual.,” See 26 U.S.C 501(c)(6).

‘7 XBRL U.S. supports cfforts to promote interactive financial and business data specific to the U.S., including U.S.
GAAP. ‘

*8 That contract has been completed,
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‘similar to definitions in an ordinary dictionary, and they cover a variety of financial concepts

that can be read and understood by software applications. For financial statements prepared in

accordance with U.S. GAAP, a filer will use the list of tags for U.S. financial statement
rt-:jpo{'ting.-49 This list of tags contains descriptive labels, definitions, authoritative references to

U.S. GAAP and Commission regulations where applicable, and other clements, all of which

provide the contextual information necessary for interactive data® to be recognized and

proccésed by software.”’

Data tags are applied to financial statements by using commercially available software
that guides a preparer to tag inf"onnqtidn in the financial statements wi'th the appropriate tags in
the standard list. Each element in the standard list of tags has a standard label. A company can
therefore match the standard labels to each caption in its financial statements. Occasionally,
because filers have considerable flexibility in how financial information is reported under U.S.

reporting standards, it is possible that a company may wish to use a non-standard financial

49 Unless stated otherwise, when we refer to the “list of tags for U.S. financial statement reporting” we mean the
interactive data taxonomy as approved by XBRL 1J.5. that is based on U.S. GAAP, Commission regulations, and
common fnancial reporting practices used in the preparation of financial statements in the U.S.

% The new rules define the interactive data in machine-readable format required to be submitied as the “interactive
data file,” which will be required with every interactive data submission. See §232.11 of Regulation S-T.

5! For example, contextual information will identify the entity to which it relates, usually by using the filer’s CIK
number. A hypothetical filer converting its traditional electronic disclosure of $1,000,000 of net sales would have to
create interactive data that identify what the 1,000,000 represents, net sales, and the currency in which it is

disclosed, dollars. The contextual information will include other information as necessary; for example, whether it

i3



I ) ‘ - . ‘
slatcr;nent linc item that 1s not included in the standard list of tags. In this situation, a company

;
will "c:reate a company-specific element, called an extension. 52 For example, what a company
' -i(jCﬂtilﬁCS in its traditional format financial statements as “operating revenues” may be associated
with ;n e]emé;1t that has “net revenues™ as the standard label. In this; situation, a company will
neéd to change, or extend, the standard label to become “operating revenues” when i't tags that
discfos‘ure with tine element. > A company may choqse to tag i;s own financial statemgnts using
commercially available software, or it may choose instea.d to outsource the tagging process.

By the same process, a filer that prepares its financial statements in accordance with

IFRS as tssued by thq]ASBSq will use the IFRS list of tags to create its interactive

/

rclates 1o an annual report of quarterly report, the financial reporting period, continuing or discontinued operations,
or actual, restated, forecast, pro forma or other type of disclosure.

%2 In other cases, without a refevant and appropriate tag in the list of tags, a company will be required to create an
. extension in order to provide interactive data that are equivalent 1o the corresponding portion of the lradmona]
format filing. _ -

3 Unless otherwise stated, extensions, whether relating (o an element ora label, arc not part of the standard ]:sl of
tags. :

5* As used in this release, the phrase “IFRS as issucd by the IASB” refers 10 the authoritative text of IFRS, which,
according to the Constitution of the International Accounting Standards Committee Foundation (IASCF), is
published in English. See “International Financial Reporung Standards, including International Accounting
Standards and Imcrpretanons as at 1 January 2007,” Preface to International Financial Reporting Standards, at
paragraph 23. See http://www.iasb.org/xbrl/index.html. The IASCF rcleased the 2008 taxonomy (list of tags) on
March 31, 2008. Seec LASB Press Release, The IASC Foundation publishes IFRS Taxonomy 2008, (March 31,
2008). Following a 60-day public consultation period, the JASCF published the final Jist of tags in June 2008. See
IASB Press Release 1ASC Foundation publishes IFRS Taxonomy 2008 (June 24, 2008). Recently, the TASC
published the IFRS Taxonomy Guide. Sec IASB Press Release, The IASC F oundat:on publishes the IFRS
Taxonomy Guide (August 28, 2008) _

-
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data-formatted financial statements.”® The IFRS list of taés contains descriptive labels,
authoritative references to IFRS where applicable, and other elements and concepts that provide
the contextual information necessary for interactive data to be recognized and processed by
sofiwére. The 1ASCF has developed the IFRS list of tags. To create interactive data using the
IFRS list of tags, an issuer generally wili need to follow the same mapping, extension and
tagging process as w..ill a company that uses the list of tags for U.S. financial statement
reporting. As further discussed below, the IASCF is collaborating with XBRL U.S. and other
partics to align the U.S. GAAP and IFRS lists 01‘: tags to make them more interoperable and
comparable. This collaboration involves the development of the appropriate scope for the JFRS
list of tags’ content and technology architecture and cuirently totals 2,700 IFRS tags.

Because financial statements in interactive data format are intended to be processed by
software applicétions, the unprocessed data are not readable by humans. Thus, viewers are
necessary to convert or “render” the interacti\;e data file to human readable format. Some
viewers are similar to Web browsers used to read HTML files.

The .Commission’s Web site currently provides links to viewers that allow the public to
easily rcad company disclosures spbnﬂtted using interactive data. These viewers arelintended-to
demonstrate the capability of software to present interactive data in human-readable form and to

provide open source software to give developers a free resource they can use as is or build upon.

%% Unless stated otherwise, when we refer to the “TFRS list of tags” we mean the list of tags for financial statements
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. . As noted a_bbve, software also is able to process interactive data so as to automate and, as a
result, facilitate access to and analysis of tagged data. In addition, we are aware of other
K a;‘;p‘l‘icatiqns-under development that may provide additional and advanced functionality.

e '_ The Commission’s Multiyear Evaluation of Interactive Data and Overview of
‘New Rules |

~-In 2004, we began to assess the benefils of interactive data and its potential to improve
. ’ F
"tl]g tjme]inéss aqd acchracy of financial disclosure and analysis of Commission ﬁ]ings.“’ As part
of ;tlii.s._éi'/a].}iation,'-We adopied rules in 2005 that permitted ﬁlérs, on a voluntary basis, to provide
ﬁn..a-i.)(‘:ial disclosure in interactive data format as an ‘exhibit to certain filings on our electronic
' ﬁ']i'ng sy‘stéln. The vblhntar); program has been based on an earlier version of the list of tags for
' U.S.'.ﬁ'nancial statement 'réponing, which does not include a full array of standard elements for
ﬁn\a'nc:ial st’at'c':'xi;én_t fodtnotes and schedules. After more than two years of increasing
.I .participz;tion, 100 combanies have chosen to provide interactive data financial reporting.”’

During this time, we have kept informed of technology advances and other interactive’

data developments. We note that several U.S. and foreign regulators have begun to incorporate

o

prepared in aécordance with IFRS as issued by the 1ASB.
* Press Releasc No. 2004-97 (July 22, 2004)."
37 A viewer for the voluntary program is available at http://www.sec.gov/spotlight/xbrl/xbrlwebapp.shtml. This

viewer maintains a running total of companies and filers submitting data as part of the voluntary program. Asof -
January 2, 2009, 125 companics had submitted over 540 intcractive data reports,
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- interactive data into their financiat reporting systems.”® In the U.S:, the Federal Deposit

Insurance Cl?o'rpor'an;on tF DIC), the Federa] Reserve, and the Office of the Comptroller of the
CIIJTI_'CI‘IC)F‘(OCC) reduife the use of }'(BRI.,.59 Since 2006, approximately 8,20Q u.s. 'ﬁnancial‘
institutions have been 'u:;ing XBRL to submit quarterly reports to banking regulators.“"0
Internationally, countries that require or have instituted voluntary or .r;ilot programs for XBRL
ﬁnancial rcpioﬁing include Australia, Belgium, Canada, China, Denmark, Frﬁnce, Germany,
Ireland, lsrael; J.apan, Korea, ‘Luxemb.ourg, the Netherlands, New Zealand, Norway, Singapore,
S]Saip, Sweden, fhai]ﬁnd and the United ‘Kingd’om.(’] |

We also have kept informed of relevant advances and developments by hosting

roﬁundfab]cs on the topic of interactive data financial reporting,62 creating the Commission’s

58 Howcvcr well- -developed and widespread application of XBRL to financial reports used by investors is not yet
the international norm. According to the commenter Europeanlssuers, “XBRL is permitied or required by regulators
»only . . . for certain reports filed with banking regulators or unconsolidated financial statements filed with the

) commefcial registries {and] XBRL is not currently being used in Europe for financial reporting to investors.”

Europeanlssuers is a non-profit pan-European organization formed when the European Association of Listed
Companies and the Union of Issuers Quoted in Europe combined their organizations in 2008. The organizition
states that it represents the vast majority of publicly quoted companies in Europe.

% 'Since 2005, the FDIC, Federal Reserve, and the OCC have required the insured institutions that they oversee to
file their quarterly Consolidated Reports of Condition and Income (called ‘Call Reports) in interactive data format

: usmg XBRL. Call Reports, which include data about an institution’s balance sheet and income statement, are used

by these federal agencies 10 assess 1he financial health and risk profile of the financial institution.

o Sce Improved Business Process Through XBRL: A Use Case for Business chomng, available at

8 See XBRL International Progress Report (November 2007), available at
httjp:/fwwwr xbrl.org/ProgressReports/2007 11_XBRL_Progress Report.pdf.

62 See materials available at litlp:ﬂwrw.sec.gox?/spollightlxbrllxbrl-mcetihgs.shtml.
i
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Office of Interactive Disclosure,” and meeting with international securities regulators to discuss,
among other itlems, timetables for implementation of interactive data i'nitiatives for financial
.-reporting.** Also, staff of the Commission attended meetings of the Advisory Committee on
Iﬁprovcments to Financial Reporting (CIFiR) in which the committee discussed proposals for
financial reporting using imeractiw_a. data.®* We also have reyiewed written statements and public
comments received by CIFiR on its XBRL developed proposal®® that preceded its XBRL final
..recommendation.

Building on our experience from the voluntary program, and our participation in the other

initiatives descrnibed above, we proposed rules to require financial reporting using interactive

% Press Release No. 2007-213 (October 9, 2007).
% Press Release No. 2007-227 (November 9, 2007).

% For example, CIFiR conducted an open meeting on March 14, 2008 in which it heard rcactions from an invited
panel of participants to CIFiR’s developed proposal regarding required filing of financial information using
interactive data. An archived webcast of the meeting is available at htip://sec.gov/about/offi cesfocalcifir.shiml. The
March 14, 2008 panelists presented their views and engaged with CIFiR members regarding issues relating to
requiring interactive data tagged financial statements, including tag list and technological developments,
implications for large and small public companies, needs of investors, necessity of assurance and verification of -
such tagged financial statements, and legal implications arising from such tagging. Also, CIFiR has provided to the
Commission a Final Report that recommends that the Commission, over the long term, require the fiting of financial
information using imeractive data once specified conditions are satisfied. See Final Report of the Advisory
Committee on Improvements to Financial Reporting to the United States Securities and Exchange Commission
{Aug. 1, 2008) (Final Report), available at htip://www.sec.goviabout/offices/ocalacifr/acifr-finalreport.pdf. CIFiR’s
recommendation is discussed more fully in Part 11.B.2 below.

% See Progress Report of the Advisory Commitiee on Improvements to Financial Reporting to the United States
Securities and Exchange Commission (Feb. 14, 2008) (Progréss Report), available at
hutp:/fwww sec.govimles/other/2008/33-8896. pdf The XBRL developed proposal appears in chapter 4 of the
. Progress Report. Written statements of panelists at the March 14, 2008 meeting and public comments received on

the Progress Report are available at hitp:/sec.gov/comments/265-24/265-24 shtm].
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data, and are now adopting those rules with the modifications discussed below. The rules will
| apply to domestic and foreign public companies that prepare their financial statements in
- accordance with U.S. GAAP, and foreign private issuers that prepare their financial statements in
' accor&anée with TFRS as issued by the IASB. Filers will'be réquired to include an.exhibit
con'taihing interactive data with their Securities Act registration statements, quarterly, if
applicable, and Iannual reports, and transition reports, as well as reports on Forms 8-K®7 or 6-K
that contain specificd financial statements.%® Filers also will be required to provide it on their
company Web sites.” We believe requiring the submission and posting of interactive data has
the potential to p{ovidc advantages for» the investing public by making financial d.ata more
accessible, timely, inexpensive and easier to analyze.
By cnabling filers to further automate their financial processes, interactive data may
| eventually help filers improve the timeliness of, and speed at which they generate, financial
information, while reducing the cost of filing and potentially increasing the accuracy of the

information. For example, with standardized interactive data tags, registration statements and

i
7 17 CFR 249.308. /

% The specified financial statements are discussed in detail in n. 74.

% The new rules will not include any investment company that is registered under the Investment Company Act or
any “business development company,” as defined in Section 2(a)(48) of that Act [15 U.S.C. 80a-2(a)(48)]. Business
development companies are a category of closed-end investment companies that are not required to register under
that Act. The new rules also will not include any entity that reports under the Exchange Act and prepares its
financial statements m accordance with Article 6 of Regulation $-X [17 CFR 210.6-01 et seq.]. The new rules will

. not apply to these entities because the standard list of tags for investment management is under development.
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' . periodic and current reports may rcqﬁire less time for information gathering and review. Also,
standardized interactive data iagging may enhance the ability of an issuer’s in-house financial
professionals to identify and correct errors in the issuer’s registration statements and periodic and
current reports filed in fra_‘ditional electronic format. Filers also may gain benefits not directly
related to public financial disclosures. For example, filers that use interactive data may be able
to consolidate enterpn'sé financial information more quickly and potentially more reliably across
operating units with different accounting systems. However, we recognmize that at the outset,
filers will most likely prepare their interactive data as an additional step after their financial
statements have been prepared.

D. Summary of Adopted Amendments
The principal clements of the new rules are as follows:

. ' * Domestic and foreign large accelerated filers™ that use U.S. GAAP and have a

world\\;ide pub]i(; common equity float above $5 billion”' as of the end of the_ second

fiscal quarter of their most recently completed fiscal year'> will provide to the

™ Exchange Act Rule 12b-2 {17 CFR 240.12b-2] generally defines “large accelerated filer” as an issuer that has
common cquity held by unaffiliated persons with a value of at Jeast $700 million, has been subject to the Exchange
Act’s periodic reporting requirements for at least 12 months, has filed at ieast one annual report, and is not eligible
to use the disclosure requirements available to smaller reporting companies for its periodic reports.

" The $5 billion cutoff will establish a category of approxnmately 500 filers that will be subject to the interactive
data requirements in the first year,

7 The proposing release at n, 89 stated our intention that the float measurement date be consistent with the
measurement date for determining large accelerated filer status. Throughout the proposing release, however, we
inadvertently characterized the measurement date as the end of the most recently completed second fiscal quarter .
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Commission a nev.v exhibit.” The exhibit will be required with such ﬁ]ers’ Securities
Act registration statements, quarterly, if applicable, and annual reports, and transitioﬁ'
reports, as well as reports on Form 8-K or Form 6-K that contain revised or updated
financial statements.”® The'exhibit will contain the financial statements’” and any

applicable financial statement schedules in interactive data format. The requirement

rather than the end of the second fiscal quarter of the most recently completed fiscal year, We now characterize the
measurement date in the latter manner to conform it to our stated intention.

? Interactive data will be required as an exhibit to a Securities Act registration statement that contains financial
statcments, such as a Form S-1 [17 CFR 239.11], but not required in connection with an initial public offering.
Interactive data will not be required as an exhibit to a Securities Act registration statement that does not contain

_financial statements, such as a Form §-3 or other form filed by an issuer that is cligible to and does incorporate by
reference all required financial statements from its periodic reports. Also, interactive data will not be required as an
exhibit to an Exchange Act registration statement,

™ In connection with registration statements where historical financial statements are incorporated by reference,
issuers ofien file under cover of Form 8-K or 6-K their revised audited annual financial statements when their
previousty filed annual financial statements are requircd to be revised, pursuant to applicable accounting standards,
to reflect the effects of certain subsequent events, including a discontinued operation, a change in reportable
segments, or a change in accounting principle. Also, forgign privaic issuers occasionally may file current interim
financial statements pursuant to the nine-month updating requirement of Iltem §.A.5 of Form 20-F under cover of
Form 6-K which are incorporated by reference into a registration statement. In these circumstances, the interactive
data exhibit will be required to be included in the Form 8-K or 6-K to accompany the traditional format financial
statemenis to which they relate. Interactive data exhibits related to financial statements that have been restated to
correct an accounting error will be required to be included in any amended registration statement or periodic report
or transition report that contains the restated traditional format financial statements. The requirement to submit
rcstated financial statements in interactive data format in such an instance would depend on whether the original

. filing dontained financial statements for fiscal periods regarding which the filer was subject to the interactive data

" requirements. For instance, for those filers in the first phase-in period, the financial statements being restated would

only have to be submitted in interactive data format if they were originally for fiscal periods ending on or after June

15,2009. )

* When we refer to financial statements, we mean the face of the financial statements and accompanying footnotes,
The face of the financial statements refers to the statement of financial position {balance sheet), income statement,
statement of comprehensive income, statement of cash flows, and statement of owners’ equity, as required by
Commission regulations. References to the financial statements as required for interactive data reporting include
any required schedules to the financtal statements, unless we cxpressly state otherwise,
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- will apply beginning with a periodic report on Form 10-Q, Form 20-F or Form 40-F
containing financial statements for a fiscal peﬁod cnding oﬁ or after June.‘l 5, 2009.

o Al other domestic and foreign large accelerated filers t;sing U.S. GAAP will be
subject to the same interactive data reporting requirements the following year,
beginning with a periodic report on Form 10-Q, Form 20-F or Form 40-F containing
ﬁna'ncial statements for a ﬁsbal period ending on or after June 15, 2010.

e All remaining ﬁ]ers—using U.S. GAAP, including smaller réponing r;:ompanics,"6 and
all foreign private issucrs that prepare their financial statements in accordance with
IFRS as issued by the IASB,”” will be subject to the same interactive data reporting

¢ requirements beginning u;it'h a peﬁodic report on Form 10-Q, Form 20-F or Fonn |
40-F containing financial statements for a fiscal period ending on or after June 15,
2011.

e Filers that first baééme subject to the requirement to submit interactive data after year

three (i.c., companies that becéme subject to our reporting requirementé after the

phase-in is comiplete), will first be required to submit an interactive data file for their

A

" liem HO(D)(1) of Regulation $-K [17 CFR 229.10(f)(1)}, Rule 405 under the Securities Act [17 CFR 230.405] and
Rule 12b-2 under the Exchange Act [17 CFR 240.12b-2] define the term “smaller reporting company,” in general, as
a company that has common equity securities held by non-affiliates with a market value of less than $75 million or,
if that vatie cannot be calculated, had less than $50 million in revenue in the prior fiscal year.

" The amendments will not require or permit foreign private issuers that prepare their financial statements in
accordancc with a variation of [FRS as issued by the IASB to provide interactive data.
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first penodic report on Form 10-Q or ﬁrs.t annual replort on Form 20-F or Form 40-F,
as applicable.

The amendments will not alter the requirements to provide financial statements and
any required financial statement schedules with the traditional format filings. |
Financial statements in interactive data format will be provided. as exhibits identified
in Item 601(b) of Regulation S-K and Forms F-9,ﬂ F-10, 20-F, 6-K and 40-F.™
Financial statement footnotes and ﬁnaﬁcial statement schedules initially will be
tagged individually as a block of text. After a year of such tagging, a filer also will be
required to tag the detailed guantitativc disclosures within the footnotes and scheduleé
and wili be perﬁitted, but not required, to the extent they choose, to tag each narrative
disclosure.

The amendments will requi-re the ﬁnan(;,ial information and document and entity
identifier elements, such as the form type, company name, and public float, to be
tagged according to Regulation S-T and the EDGAR Filer Manual.”

Interactive data exhibits will be required at the same time as the rest of the related

" The adopted interactive data requirements would not apply to asset-backed filings because issuer financial
statements are generally not required or provided in filings made pursuant to Regulation AB (17 CFR 229.1100 et

 New Rule 405 of Regulation S-T will directly set forth the basic tagging requircments and indirectly set forih the
rest of the tagging requirements through the requirement 1o comply with the EDGAR Filer Manuat. Consistent with
new Rule 403, the Filer Manual will contain the technical tagging requirements.
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-report or S,ecurities. Act registration statement, exc;ept for the following two
circumstances. The initial interactive data exhibit of a fiter will be required within 30
dajs after the earlier ofthe.aue date or filing date of the related report or registration

~ statement, as app]icéblc. In year two, a filer will have a similar 30 day grace period
for its first interactive data exhibit that includes detailed tagging of its footnotes and

L]

schedules.

e A lffiler required to provide financial statemerits in interactive data format to tht"-:
Con-1missi0n also will be required to post those financial statements iﬁ interactive data

“format on its co@orate Web site not later-than the end of the calendar day it filed or

wa“s required to file the related registration statement or report with the Commission,
whichever is earlier.®®

o Filers that do not provide~or post required interac.tive data on the date required will be
deemed not current with their Exchange Act reports and, as a result, will not be
cligible to use the short Form S-3, F-3, or S-8, or elect under Form S-4 or F-4 to

provide inforimation at a level prescribed by Form S-3 or F-3. Similarly, such filers

' t
. will not be deemed to have available adequate current public information for purposes

% The day the registration stalement or report is submitted electronically to the Commission may not be the business
day on which it was deemed officially filed. For example, a filing submitted after 5:30 p.m. generally is not deemed
officially filed until the following business day. Under the new rules, the Web posting will be required at any time
on the same calendar day that the rclated registration statement or report is deemed officially filed or required to be
filed, whichever is earlier. : :
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of the resale exemption safe harbor provided by Rule 144.2' A filer that is deemed
not current solely as a result of not providinglor p‘osting an interactive data eximbt
when required will be deerﬁed current upon préviding or posting the interactive data.
Therefore it will regainl current status for purposes of short form registration
statement eligibility, and determiining adequate current public information under Rule
144. As such, it will not lose its status as having “timely” filed its Exchange Act
reports solely as a result of the delay in providing interactive data.®

Cqmpanies that are not required to provide interactive data untii a later time will have
the option to do so earlier and may provide interactive data at their discretion until
n_;quired by the amendments. Such a company may also tag footnotes individually as
a block of text until required to tag the detai]ed'quantitative disclosures within the
footnotes and §chcdules, but otherwise must follow the same requirements as those
rﬁandated and can only use a grace period for its initial submission and the initial
detail-tagged-footnote submission, whether submitted voluntarily or as required by
the amendments.

Corﬁpanies mAéy cease voluntary submissions at any time and need not tag their

financial data at a pace other than at which the rules otherwise would require.

8117 CFR 230.144.

%2 Filers that do not provide or post required interactive data on the date required with respect to a Securities Act
filing will be deemed not current with their Exchange Act reports.
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e The voluntary program fules will be modified to permit investment companies to
participéte, but to exclude n011-in§cslme13t conpany participation. As a result, the
voluntary program will continue for the ﬁnan(.:ial statements of invest.mcnt companies
that are registered under the Investment Company Act, and Business developmqnt
companies and other entities that report under the Exchange Act and prepare their
financial statements in accor‘dancc with Article 6 of Regulation $-X. ¥

» An interactive data file generally will be subject to the federal securities ]awS ina
modified manner similar to that of the voluntary pr(.)gram if the filer submits the
interactive data file within 24 months of the time the filer first is required to submit
interactive data files bﬁt no later than October 31, 2014. During the time a filer’s
mteractive data files are treated_iﬁ this modified manner, they will be

o deemed not filed for purposes of specified liability provisions; and
o protected from liability for failure to comply with the tagging requirements if

the interactive data file failed to meet those requirements but the failure

8 On December 17, 2008, the Commission voted to adopt rules requiring interactive data for the risk/retum
summary section of mutual fund prospectuses. See Press Release No. 2008-300 (December 18, 2008). See also
Release No. 33-8929 (June 10, 2008) [73 FR 35442] {mutual fund proposing release).
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occurred despite the filer’s good faith effort and the filer corrected the failure
promptly after becom‘ing aware of it.*

s Also similar to the voluntary program, interactive data files will be excluded from the
officer certification requirements under Rules 13a-14 and 15d-14 of the Exchange
Act.

The principal cﬁan ges from the proposipg release include:

e Modified treatment of liability for the interactive data files under the federal securities
faws only will be avéilab]e for interactive data files that a filer submits within 24

' months of the time the filer first is required to submit interactive data files and no
later than October 31, 2014,
e The phase-in schedule has been changed from the proposal. The filers that will be
- phased in during year one Will first be;requ.ired to submit ;'cm interactive data file for a
periodic report on Form 16-Q, Form 20-F or Form 40-F containing financial
statements for a fiscal period ended on or after June 15, 2009. Filers that are phased
in (Iiuring years two and three will be treated i.n a similar manner. Filers that first

become subject to the requirement to submit interactive data after year three will first

8 Although the interactive data formatied version of the financial statements will be provided in a separate exhibit
and subject to modified liability during the specified period, the financial statements themselves will, of course,
continue to be pait of the registration statement or report and therefore subject to the full panoply of the federal
securities laws, including, without limitation, Sections 11, 12(a}(2) and 17 of the Securities Act and Sections 10(b),
13 and 18 of the Exchange Act.
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be required to submit an interactive data file for a quarterly report on Form 10-Q or
annual report on Form 20-F or Form 40-F, as applicable.

The amendments will require that interactive data be submitted with a Securilies Act
registration statement filing only after a pnice or price range has been determined and
any later time when the financial statements are changed, rather than requiring
interactive data submissions with each filing,

The amendments will require companies 1o submit interactive data for financial
statements éontained n adr{iitiona] forms - Securities Act registration statements on
Forms F-9 and F-10 and peniodic reports on Forms 40-F% as well as reports on Forms
8-K and Form 6-K that contain revised or updated financial statements.*

The timing of the required Web'site posting has been eased. A filer must post the
interactive data exhibit.on its corporate Web site not later than the end of the calendar
day it submitted or was req‘uiréd to submit the interactive data exhibit, whichever 1s
earlier. As proposed, Web site posting would have been required by the end of the

‘business rather than calendar day.

Interactive data will be required to be posted for at least 12 months on an issuer’s

% Similar to Form 20-F, Form 40-F may be used either as a periodic report or a registration statement under the
-Exchange Act. As adopted, the ahendments will require interactive data for Form 40-F only when used as a
periodic report.

% See note 74 above.
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Web site. The proposing release did not specify this, but commenters requested
clarification. . :
e  While the amendments will‘ require filers to tag scparately each amount within a
footnote or schedule (i&, monetary value, percentage, and number), the rules will
‘permit, but not require, filers to tag, to ihe extent they choose, each narrative
disclosure.
We i1l1tend to monitor implementation and, if necessary, make appropriate adjustments to
the adopted amendments.
II.  DISCUSSION OF AMENDMENTS
A. Submission of Financial Information Using Interactive Data
For several years XBRL U.S. and its related entities, in consultation with the Commission
staff and FASB staff, have developed and refined the list of tags to classify and define financial
mformation in accordance with U.S. ﬁnancial reporting practices and Commission regulations.®’
Many investors, accountants, and others, including companies that have been providing
interactive data disclosure in the volun.tary program, have helped in this process.
Interactive data financial statements using the list of tags for U.S. financial statement
reporting have been submit.tec_l -voluntan'ly to us by over 100 companies, sorne of which have

done so since the start of the voluntary program. The list of tags for U.S. financial statement

% Press Release No. 2006-158 (Sept. 25, 2006).
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reporting has expanded significantly since thelori gin'al version available for the voluntary
prograrri.88 Dliring this périod, there has been a continuous increase in both the number i}nd
capzibi]iiies of software products and applications for users of interactive data, as weli.as of the
services to assist companies to tag their financial statements using interactive data.®? The
growing number of sqﬁware applications available to preparers and consumers is helping make -
interactive data inc_rcasin glji useful to both institutional and retail investors, as well as to other
participants in the U.S. and g](ibal caiaital markets. On this basis, we believe interactive data,
and in particular the XBRL standard, is growing and that the updated list of tags for U.S.
financial staten'ient reporting is now sufficiently comprchensive to reqilire that U.S.
GAAP_-reporting ccimpanies provide their financial statements in interactive data format using
XBRL.?® We anticipate that there will be a further update of this list of tags in February 2009
but that the newer tags will not differ signiﬁcailtly from the old list and that aﬁy update would

not pose an additional burden to the tagging process.

8 When we adopted the voluntary program, the list of tags for U.S. GAAP financial statement reporting contained
approximately 4,000 data elements. The list of tags released on Aprit 28, 2008 contains approximately 13,000 data
elements, with the most significant additions relating to the development of elements 'fpr standard U.S. GAAP
footnote disclosure.

]

8 Press Release No. 2007-253 (Dec. 5, 2007).

“® As prev1ous]y noted, however, the new rules will not apply to mveslmem compames registered under the
Investment Company Act and other entities.
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With respect to the list of tags for IFRS financial reporting, the IASCF has, over several
years-, developed a list of tags dcsigl;eci to classify and define financial information in accordance
with intermnational accounting standards as issued by the IASB. Over the course of the past year,
the IASCF has worked to strengthen the development of its list of tags by forming an XBRL
Advisory Committee and an XBRL Quality Reporting Team, both consisting of international
representatives from investors, auditors,‘laccountants, regulators and others. On March 31, 2008,
the IASCF published a near final version of the list of tags for IFRS financial reporting,”’ which

was subject to public comment through May 30, 2008.> On June 24, 2008, the IASCF published

the final version.” In addition, the IASCF is collaborating with XBRL U.S., other foreign -

regulators, accounﬁng industry hem‘bers, analyst/investor groups, XBRL technology/software
service providers, and others to align practices designed to improve and broaden the IFRS list of
tags. This collaboration invélve_s the development of the apprc‘)priate scope for the IFRS list of
tags’ content and technology architecture. On this basis, we believe that the upd#ted IFRS list of

tags will be sufficiently advanced to require that foreign private issuers that prepare their

! Unless stated otherwise, when we refer to the “list of tags for IFRS financial reporting” we mean the interactive
data taxonomy that is based on IFRS as issued by the IASB. .

 See Press Release, The 1ASC Foundation publishes [FRS Taxonomy 2008 (March 31, 2008), available at
http://www .iash,orp/News/Press+Releases/The+IASC+Foundationtpublishes+1FRS+Taxonomy+2008.htm.

# See Press Release, The IASC Foundation publishes IFRS Taxonomy 2008 (June 24, 2008), available at
http:/fwww.iasb.orp/News/Press+Rceleases/IASC+Foundationtpublishes+H FRS+Taxonomy+2008. him.
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financial statements in accordance with IFRS as issued by the IASB provide their financial

statements in interactive data fo;*mat under the phase-in schedule we are adopting.

As discussed in more detail below, the new rules set forth a phase-in period that begins
- with domestic and foreign large acceieratt;:d U.S. GAARP filers with a: worldwide public common
equity float above $5 bill.ion as of the end thhe second fiscal quarter of their most recently
completed fiscal year. These large accelerated filers will be subject to the new rules beginning
with their first quarterly report on Fonﬁ 10-Q, or annual report on Form 20-F or Form 40-F, that |
contains financial statements for fiscal periods ending on or after June 15, 2009. Although it will

not be required, we encourage other U.S. GAAP filers to provide financial information in

interactive data format duriﬁg the phase-in period. ]In- such an instance, these filers’ voluntary
interactive data submissions will be under the ruleskas adopted instead of the existing rules of the
voluntary program. We also el.mcourage foreign private issuers that prepare their financial
statements iq accordance with 1FRS as issued by the IASB to brov‘ide financial information in
interactive data format once EDGAR will accept such filings.** Prior to this time, such foreign
private issuers will be unable to submit financial information in interactive data format.

The new rules will require filers to provide the same type of inforimation in interactive

data format that companies have been providing in the voluntary program,” together with the

 Pursuant to the EDGAR Filer Manual, we will notify filers of the ability to file in IFRS on our Web site. .

% Unlike the voluntary program, unless otherwise stated, an interactive data file will be required to be provided
with the traditional format filing to which it relates. Companies will not be permitted to provide an interactive data
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following items: the footnotes to the financial statements; any applicable schedules to the

" financial statements; and document and entity identifier tags, such as company name and public
float. As is the case in the voluntary program, the new requirement for interactive data reporting
IS intendea to be disclosure neutral in that we do not intend the rules to result in companies
providing more, less, or different disclosure for a given disclosure itemi depending upon the
format whether ASCII, HTML:, or XBRL.

Because we believe that the various electronic formats have uses for which each is best

suited, we will continue to require the existing ASCII and HTML electronic formats now used in

filings.”® We also believe it is necessary to monitor the usefulness of interactive data reporting to .
investors and the cost and ease of providing interactive data before we consider discontinuing the
use of ASCII and HTML formats and the integration of formats. However, the new rl;les will

treat interactive data as part of the official filing, instead of as only a supplement as is the case in
the voluntary program.”” Further evaluation also will be useful with respect to the availability of

inexpensive and sophisticated interactive data viewers. In fact, there are many software

providers and financial printers that are developing interactive data viewers. We anticipate that

file with a Form 8-K or 6-K unless it prcsents in interactive data format the revised or updated financial statements
included in that Form 8-K or 6-K as described in footnote 74. See Part 11.B.4 for a further discussion.

- % For example, HTML currently is best suited for providing human-readable text.

%7 As further discussed below in Part 11.C.3, however, interactive data generally witl be deemed not filed for
parposes of specified liability provisions.
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these will become widely available and increasingly useful to investors.

We expect that the open standard feature of the XBRI; format will facihtate the
development of applications and software, and that some of these a;)plications may be made
available to the public for free or at a relatively low cost. The expected continued improvement
in this software should give the public increasingly useful ways to view an.d analyze company
financial information. As we continue to evaluate the use of the new interactive data
technologies, software, and lists of tags, we may consider proposing rﬁles to require a filing
format that in_tegrates‘ HTML with XBRL or eliminate financial statement reporting in ASCII or
HTML format. |

" We be.lieve XBRL is the appropriate interactive data format with which to supplement
ASCII and HTML. Qur experience with the voluntary program and feedback from company,
accounting, and software communities point to XBRL as the appropriate open standard for the
purposes of this rule. XBRL data wi]i be compatible with a wide range of open source and
proprietary XBRL software applications. As discusséd ai)ove, many XBRL-related products
. exist for analysts, investors, public ;md private companics, and others to create and compare
financial data more éasily; still others are in development, and that process will likely be

hastened by increased public company reporting using interactive data.
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Most commenters generally supported the required submission of interactive da'la,98 but a
significant nunnber did not.” Some commenters t}-mat supported the required submission of
interactive data believed it would improve the usefulness of financial informatién to companies
and investors, and that mandated interactive data use would provide the incéntives to drive
sufficient investment in software to enable widespread adoption of interact.i\fe data.'"®
Commenters that provide interactive data services stated that issuers would need to expend only
modest cost and effort to comply with the proposed requirements.'”’ One commenter stated that
it expected that costs would fall quickly, especially for small companies, as interactive data

102

became part of standard corporate accounting software packages. ™~ Another commenter stated

that, based on its experience in the voluntary program, costs would fall significantly for

% Sce, e.g., letters from American Bar Association (ABA), American Institute of Certified Public Accountants
(AICPA), Astoria Financial Corp. (Astoria), Califonia Public Employees’ Retirement System {CalPERS), EDGAR
Qnline, Inc, (EDGAR Onling), and Financial Executives International (FEI).

% See, e.g., letters from Council of Institutional Investors (C]I), Financial Services Information Division of the
Software and Information Industry Association (FISD), Europeanlssuers, Committee of Annuity Insurers (COAI),

Valero Energy Corp. (VEC), and Wellpoint, Inc. (WellPoint).

1% See, e, letters I‘rolm American Business Conference (ABC), AICPA, Nationat City Corporation (National City),

New York State Socicty of Certified Public Accountants (NYSSCPA), and United Technologies Corporation
(UTC).

19 See, e.p., letters from Enterprise Compliance Interational (ECI), EdgarFilings, and UBMatrix, Inc..

192 gee letter from James Angel, PhD (Angel).
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subsequent submissions‘IO3 One commenter stated that it expected that preparing financial
information in inlcraétiye data format would result in less manual effort and provide the
foundation to improve business processes. 194 Similarly, comments on our 2004 coﬁcept release
and proposed rules in 2004 and 2007 genera]ly supported interactive data and XBRL in
particullar. 105

Many commenters objected to some or all of the requirements as proposéd al.1d suggested
allematives.'“ For instance, onc commenter argued that implementing interactive data would
add significant costs to purchase software, and pay for assistance and annual maintenance fees

for that software.'”” This commenter believed that the costs of using interactive data outwei ghed

the benefits. Several commenters also claimed that complying with the proposed requirements

19 See letter from PepsiCo., Inc..
1% See letter from UTC.

1% Release No. 33-8497 (Sept. 27, 2004) [69 FR 59111] (concept release); Release No. 33-8496 (Oct. 1, 2004) [69
FR 59098); Release No. 33-8781 (Feb. 12, 2007) [72 FR 6676]. See, e.p., letter from Deloitte regarding the
voluntary program proposing release and letier from PR Newswire Association LLC regarding the concept release.
We also note that participants in the voluntary program provided positive feedback with respect to possible required
use of XBRL. For example, the vast majority of voluntary program participants that submitted responses and views
to a questionnaire answered in the affirmative to the question “Based on your cxperience to date, do you think it
‘would be advisable for the Commission to continue to explore the feasibility and desirability of the use of interactive
data on a more widespread and, possibly, mandated basis?” See question V.f in the Interactive Data Voluntary
Program Qucstionnaire available at http://www.scc.gov/cgi-bin/XBRL_Questionnaire.

W6 Se, e.g., letters from ABA, ACLI/AIA, AilS1ate, Astoria, CSG, FEI, FirstEnerg}, 1BM, Intel, National City,
Pfizer and SCS. o

197 See, e.g., letter from Florida Power and Light Company (FPL).
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would not reduce the likelihood of human error or would not reduce costs for issuers.'® In this
.rcgard, one commenter stated that the additional costs would make the U.S. inarket less attractive
to foreign issuers. '

Some commenters that objected to the required submissidn of interactive data believed
that interactive data would not at this point improve the usefulness of financial information to
analysts or investors. 1% Some of these commenters suggested that there was not a wi‘despread
demand for interactive data in the market, and that the Commission should allow market forces
to provide incentives for more widespread voluntary implementation of interactive data.'"'

Other commenters believed that before adopting this requirement a way needs to be developed to
indepeﬁdently venify that financial data havehbeen tagged accurately and ensure that information
that is consistent with that in the traditional format filing is provided to investors.''2

Although éommenters generally favored XBRL as the most appropriate interactive data

format, some commenters expressed concerns about XBRL itself or the manner in which it is

proposed to be implemented in connection with the proposals. These concerns ranged from the

108 Seé, e.g., letters from CSG, EEC, National City, Southern and VEC.

9 See Iet-ter from Europeanlssuers.

" 1% 8ec, e.p., letiers from BDO Seidman, LLP (BDO), CIl, Europeanlssuers, and VEC.
1T gee, €.2., letters from Europeanlssuers and Jéy Starkman {Starkman).

12 See, e.g., CII and VEC.
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availability of adequate software products''? to the potential that customized taxonomy
“extensions could grow so common that th‘ey would directly interfere with the comparability of
intér-conapai;y data."" A significant number of éommenters suggested ways to facilitate
interactive data tagging, including ex.posing for comment the Commission’s maintenance and
support agreement for XBRL,'"® as well as.monitoring,' 6 cataloéing,' " providing guidance on''®
and discburaging' 9 extension use. We acknowledge these concerns and suggestions and believe
that the rules as aﬁopted will address many of them. Widespread, mandatory adoption is
expected to foster a network effect and encourage development of cost reducing and improved
analytical products. Additionally, .we bélievc that the taxonomy will become even more

comprehensive over time as common extensions are incorporated into the base in annual releases

thus minimizing any interference that common extensions might have with data comparability.

"3 see, e.g., letter from Robert Gilmore (Gilmore).
M See, e.g., letter from- Europcanlssuers.

M3 Sec, e.g., letters from Center for Audit Quality (CAQ), Deloiite Touche LLP (Deloitte), E&Y, and
PricewatcrhouseCoopers LLP (PWC).

1% See, e.g., letter from QFA.
7 Gee, e.g., leiter from ABA,

"8 See, e.g. letters from CFA Institute Cén(re for Financial Market Integrity (CFA), Constc]iationEnergy
(Constellation), Deloitte, FEIL, Grant Thornton, Morgan Stanley, and Rivet Software Inc (Rivet).

9 See, e.g., Jetters frbm Grant Thoriton, CFA, Morgan Stanley, and Rivet.
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second fiscal quarter of their most recently completed fiscal year.

B Pha;e-iﬁ under the New Rules
1 .. Overview
The new rules iﬁitially will require interactive data reporting only by domestic and
forei gn large accelerated filers that prepare their financial statements in accordance with U.S.
GAAP and have a worldwide public common equity float above $5 billion as of the end of the

120 The first required

submissions for issuers that file on domestic forms will be for qua'rter]y reports containipg
financial statements for a fiscal period ending on or after June 15, 2009. For calendar year -
companies, ihis requirement wi‘li first apply to their June 30, 2009 quarterly reports filed on
Form 10-Q."”! |

Filers'under the new rules will be required to submit their financial statements inan
interactive data file using the list of tags for U.S. GAAP or IFRS as issued by the IASB, in either
cése as approyea for use by the Commission. The submission also will be required to include

any supporting files as prescribed by the EDGAR Filer Manual. Interactive data will be required

for the entirety of their financial statements, although tagging of the footnotes and schedules at a

"0 Approximately 500 companies initially will be required to submit interactive data. -Other companies, however,
initially will be permitted to submit interactive data if they use U.S. GAAP or IFRS as issued by the IASB.

12! For most U.S. companies and foreign private issuers filing on domestic forms, the periodic reporti to which this
will first apply will be the June 30, 2009 quarterly report. For a company that files on domestic forms with a June
30 fiscal year, the first report will be the September 30, 2009 quarterly report. Foreign privale issuers not using
domestic forms that are in the first phase-in group will first provide interactive data in connection with their first
Form 20-F or Form 40-F annual reports for the year ended on or after June 15, 2009.
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deeper level of detail will be phased in the following year.
We did not propose, and are not adopting, a requirement that filers provide interactive
data for their Management’s Discussion and Analysis (MD&A), exccutive compensation, or

22 Many commenters supported this

other financial, statistical or narrative disclosure.
position.'? Some commenters supported the idea of gventually tagging nOn';ﬁnanciaI statement
information becausc of its usefﬁlness to investors,'2* while others expressed.concem that
variations among companies in exccutive compensation practices may' not l;:nd themselves to the
deve]opmen't of standard tags'25 and should at the most be vo]untary rather than required.'?
Another commenter supported the application of interactive data format to MD&A because of a
belief that interactive data format for MD&A disclosures would be more useful to investors than

127 This commenter recommended

detailed tagging of the footnotes to the financial statements.
block tagging cach section of the MD&A, with some level of detailed tagging for the numbers

and tables. In deciding not to require the tagging of this information at this ime, we agree with

'22 Tagging this information is neither required nor permitted under the amendments.

"2 See, c.g., letters from ABA, General Mills (Gen. Mills), KPMG, Pfizer, Inc. (Pfizer) and The Society of
Corporate Secretaries, and Governance Professionals (SCS).

¥ See, e.p,, letter from CalPERS.
125 See, e.g., letters from ABA, Johnson & Johnson (J&J), Pfizer, Gen. Mills, and SCS.
1% See, e.g., letier from UTC.

"7 See, e.g., letter from National City.
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the commenters who believed that more experience with interactive data and a greater

" understanding of the costs. and time associated with compliance with the requirements as
proposed is needed before expanding the requirement to other information. We will continue to
consider, however, the advisability of peﬁnissible optiona_l' or required 1nteractive da.ta for
disclosures made outside a set of financial statements prepared in accordanc_e with U.S. GAAP or

IFRS as issued by the IASB or related financial statement schedules required under Commission

rules.

The following tables identify the reports for which a filer would first be required to

~

include interactive data for the company’s financial statements according to the company’s filing

status. 123:

128 Transition reports that contain financial statements of the type and for the periods speciﬁea also will be required
to be submitted in interactive data format under the new rules. These dates apply 1o the initial required interactive
data disclosure; detailed tagging of the financial statement footnotes and schedules will not be required for an
additional year.
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bomestic and Foreign Large Accelerated Filers
Using U.S. GAAP‘ with Worldwide Public
éommon Equity Float above $5 Billion as of
the End of the Second Fiscal Quarter of Their

Most Recently Completed Fiscal Year

-Quarterly report on Formm 10-Q or annual

report on Form 20-F or Form 40-F containing
financial statements for a fiscal period ending

on or after June 15, 2009.

All Other Large Accelerated Filers Using u.Ss.

GAAP

Quarterly report on Form 10-Q or anriual
report on Form 20-F or Form 40-F containing -
financial statements for a fiscal period ending

on or after June 15, 2010,

All Remaining Filers Using US. GAAP

Quarterly report on Form 10-Q or annual
report on Form 20-F or Form 40-F containing
financial statements for a fiscal period ending

on or after June 15, 2011.

Foreign Private Issuers with Financial
Statements Prepared in Accordance with IFRS

as Issued By the IASB

Annual reports on Form 20-F or Form 40-F for

fiscal periods ending on or after June 15, 2011.
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2. Companies Covered by New Rules and Phase-in

The new rules will cover all companies that report\ either in U.S. GAAi’, including
smaller reporting companies and foreign private issuers that report in .U.S. GAAP or, in the case
of forc;i gn private issuers, in accordance with IFRS as 1ssued by the 1ASB.'” On November 14,
2008, we issued a release proposing to allow certain domestic issiérs to prepare financial
statements in accérdanée with IFRS as I.SfSl:led by I/’sS‘I:?'.'30 The phase-in will require domestic
and foreign large accelerated filers that rleport in U.S. GAAP and meet the minimum worldwide
common equity float of greater than $5 billion to provid'e their initial intéractive data
spbmissions in year one of the phase-in period discussed above. Al other U.S. GAAP filers that
mect the definition of large accelerated filer will be required to provide their imitial interactive
data submissions in year two of the pﬁase—in period. All remaining U.S. GAAP ﬁl.ers, including
smaller reporting companies aﬁd compaﬁies not 'prcvi;)usly subject to periodic reporting
requirements, 'will be required to provide their initial interactive data submissions in year three of
the phase-in period. '
Fdreign pn:vate issuers that prepare their financial statements in accordance with IFRS as

issued by the IASB will be réquired to provide their initial interactive data submissions in year

122 As noted above, however, the new rules would not apply io investment companies registered under the
Investment Company Act, business development companies, or other entities that report under the Exchange Act
and prepare their financial statemeats in accordance Article 6 of Regulation S-X.

1% See Release No. 33-8982 (Nov.14, 2008) [73 FR 70816).
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three of the phase-in period.

The additional phase-in time for all but the largést accelerated filers is intended to permit

companies to plan and imp]einent their dafa tagging with the benefit of the experience of year

; >
onc filers. 1t also 1s intended to enable us to monitor implementation and, if necessary, make
appropriate adjustments during the phase-in period. With respect to foreign private issuers that
report using IFRS as issued by the IASB, the additional phase-in time fqr these issuers is to allow
greater development of the IFRS list of tags and our ability to accept ﬁ'lings using them.

Our multiyear expéﬁence with the voluntary program has helped us to better understand
the extent to which a filer will incurr additional costs to create and submit its éxi_sting ﬁna_ncia]
disclosures in interactive data format. Based on that experience, we believe that the process of
preparing an interactive data file will not imi)ose a significant burden or cost. The voluntary
program clearly demonstrated, although that program was iimited to face financial statements
only and not footnofes; that companies can, if they choose, tag their financial statements using
currently availab];a soﬂv&arc_: witﬁout need of outside services or consultants; alternatively, they
can rely on financial printers, consultants, anci software companies for assistance, although they
will retain ultimate responsibility for both their financial statements and their tagged data.. As
discussed in more detail in the cost-benefit analysis below,"?! we believe that first-year costs for

a company will decrease in subsequent periods, particularly after detailed footnote tagging has

131 See Part V.
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been implemented. We also believe that these costs will be justified by interactive data’s

b_encﬁts. As with domestic registrants, we believe foreign private 1ssuers that report in U.S.

" GAAPor prepare their financial statements in accordance with IFRS as issued by the IASB will

be able to comply with the rules without mcurring significant costs.
We expect that smaller companies, which generally are disproportionately affected by

regulatory costs, also will be able to provide their reports in interactive data format without

“undue effort or expense. While interactive data reporting involves changes in reporting

procedm.'es, mostly in the initial reporting periods, we expect that these changes may provide
efﬁcieqcies in future periods. As a result, there ma)} be potential net savings to the filer,
particularly if interactive data become intergrated nto the filer’s financial reporting process.
While we recognize that requiring interactive data .ﬁpancia] reporting will likely result in start-up
expenses for smaller companies, these expenses may be lower than those of larger filers, given
that smaller filers tend to have sfmpler financial statements than larger companies, with fewer
elements and disclosures to tag. In addition, we expect that both software and thir-d-party
services will be available to help meet the needs of smaller filers. We expect that the phase-in
will foster the improvement and availability of inexpensive soflware and that a firmly established
phase-in deadline could stimulatg the development of such soﬂ\:vare. We also intend that the

third year phase-in for smaller reporting companies will permit them to learn from the experience
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of the earlier filers. 1t will also give them a longer period of time over which to spread first-year

data tagging costs.

As nbtcd above,"*? CIFiR issued its final report recomimending that the Commission, ovex;
the Ilong term, phase in the réc‘quirement that comp;mies file financial statements using interactive
dat.a«aﬂer the saiisfaction 01: specified preconditions:

*» successful testing of the list of tags for U.S. financial statement reporting;

o the ability of reporting companies to file interacti;re data on the Co;11111ission’s
electronic filing system using the new list of tags for U.S. financial statement
reporting; and

 the ability of the Commission’s e]ectror}ic filing system to provide'an accurate
human-readable version of the interactive data.

CIFiR recommended that we phase in financial statements using interactive data by

requiring the largest 500 domestic registrants,’? as determined by the value of shares held by

unaffiliated persons, to furnish (rather than ﬁ]e) interactive data for the face of their financial .

32 Gee Part 1.C above.

13 The recommendation does not address foreign companies. We do not believe that whether a U.S. GAAP
reporting company is domestic or foreign should determine the applicability of the rules, and therefore foreign
companies using U.S. GAAP will be included in the phase-in schedule along with their domestic counterparts. As
noted, foreign private issuers that prepare their financial statements in accordance with IFRS as issued by the JASB
also will be subject 10 the interactive data submission requirements, although they would not be phased in until year
three. We also note that the CIFiR Final Report does not expressly address filings other than Exchange Act periedic
reports.
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. statements and, in block-tagged form,"™

the footnotes to the financial statements. The Final
Report aléo recommends that, one year after we impose this requirement on the first group of
'registrgnts, we impose the same requirement on the remaining domestic registrants that fall
wit'lliin. the definition of “large accelerated filer.” Finally, the ]F\inal Report recommends that,
_0;1cc the épeciﬁed conditions have been satisfied and the second phase-in period has been
irﬁpl_er.nented, we evaluate whether and when to require that the domestic large accelerated filers
ﬁ]elrather t]{ar; furnish financial statements in interactive data format, as well as the inclusion of
all other reporting companies.

Séveral_ cbmmenters suggested a later phase-in for all lcompanies with start dates of .the
second half of 2009 and when these pre-conditions are met. These commenters generally
reasoned _that the additional time would help companies and service providers to prepare.'?’

We believe that sufﬁcient_progrgss has been made regarding each of CIFiR’s
preconditions, particularly with respect to the list of ‘tags for U.S. financial statement

136

reporting. -~ While admittedly there has been only limited experience with footnote tagging, the

current list of tags for U.S. financial statement reporting has been in wide use by participants in

¥ “Block” text means that the entire footnote or other discrete item, such as a schedule or table, would be tagged as
an individual ¢lement.

13 See, e.p., letiers from National City, Safeway, Inc. (Safeway), and Emerson Electric Company (EEC).

16 We are still working on the ability 10 use the IFRS list of tags with our system, but expect it to be operational by
the time filers that report in accordance with JFRS are required to submit interactive data files. As will be provided
in the EDGAR Filer Manual, we will publish on our Web site when EDGAR can support filings that use the IFRS
list of tags. . '
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the voluntary program in submissions to us.

" 100 submissions using'the new taxonomy.

137 We understand that the list also is being used by

companies that are tagging their financial statements outside of the voluntary program, including

- _experimenting with footnote tagging. The tags also will be updated in an expected Janvary 2009

-ve;'sio,n,- Th.e.u.pdated Iist. is expected to contain improvements such as the reflection of new
aceounting Iironouncements. The Commission’s IDEA system into which companies actually
will submit interactive data has been effectively iinplemented and the ability of companies to do
go is now established. Fi1.1all y, the Comml:ssion has developed a viewer to provide an accurate
humaﬁ-readable version of interactive data. Both ti'le filing and.viewing capabilities are
ﬁmdéfnentally enhanc_:edlver-sions of applications and processes that were already in place for the
volluntary plrogram.

‘We have also carefully considered the Committee’s thoughtfulir_egommendation,
including th-e recommended phase-in of 500 initial companies and delayed consideration of
non-accelerated and other ﬁlgrs until after two years. We are adopting a phase-in schedule
similar to that suggested by the Committee.'*® However, instcad of waiting until after the second
vear to'détermine whether to propose extending the applicai)ility of the rules to all filers, the new

rules will establish a phase-in for the remaining companies’ required interactive data submissions

37 Since June, when it became available on EDGAR, approximately 60 companies have completed approximately .

1

138 As previously not'ed, the worldwide public float cutoff of $5 biltion will result in approximately 500 companies

. subject to the new rules in year one.
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. g that will begin in the third year. Based on comments received on the proposing release,
participants’ experience with the voluntary program and éur consultations with filers, software
-f].)ro,_vi'c:lers and filing intermediaries, we believe the new rules will accelerate the improvement

' énd_ a;‘/ai.labilit'y of inexpensive software. This, in turn, should generate more options and
as'siéténce for non-accelerated filers in general and, in particular, smaller reporting companies
and foreign prilvate 1ssuers that prepare their ﬁnz;ncial statements in accordance with IFRS as
issued by the IASB in particular so that they could become proficient in the use of interactive

data without undue burden.
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~ if many or all filers provide financial reporting using interactive data.

One commenter expressed concern about whether the initial phase-in of 500 issuers

would involve enough companies to create a “network effect” so users of financial reporting

* obtdin the benefits of interactive data in peer comparisons that are most useful and likely to occur

¥ Although including a

larger number of filers in the initial phase-in might increase the overall commercial and
arialytical \'/alue of the interactive data, which in turn would likely increase the supply of
software fqr a.nalyzing'and presenting interactive data to anal ysts“and investors, we believe a
firm schedule for all U.S. GAAP and IFRS reporting companies to file their financial statements
using interactive data can pro.vide an iricentive to stimulate the further development of interactive
data-related software-and services, while also affording most companies additional time to learn
from tl;e experience of others.

‘We also believe that concurrently adopting a phase-in for non-accelerated filers in
general and, in particular, smaller reporting companics, and foreign private i.ssuers using IFRS as
issued by the JASB wi'll'establish an appropriate and measured timeline, which we will be able to
monitor-and, if necessary, reconsider during the first two years of the phase-in.

| Commenters generally supported the proposed phase-in schedule. A substantial majority

of the commentefs, however, suggested that the initial submission required be a Form 10-Q for

. _.]39 Sce letteir from CalPERS..
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. . 4 . . .
. domestic companies.' % Other commenters recommended that the phase-in commence with

filings made for fiscal periods'* or years'* beginning on or after December 15, 2008 or fiscal

years beginning after December 31, 2008,'"

as opposed to fiscal periods ending on or after
December | 5, 2008, as proposed. The reasons cited by cémmenters included assuring that
issuérs would submit an intefactivé data file for three Forms 10-Q before submitting it for a
Form 10-K,'** providing more time for issuers and service providers to prepare'® and allowing -
bugs to be detected in quarterly ﬁ]‘ings before the more widely distributed annual filings.'*

. The commenters suggesting that the initial submission required be a Form 10-Q for
domestic is_sﬁers ggncrally reasoned that it would be helpful to companies and service providers
alike if they could begin with a re!ativeiy simple form. Many of these commenters suggested

that the content requirements of quarterly reports would be less burdensome than those of annual

reports and allow companies to allocate more staff to initial tagging and provide a tagged

190 gee, e.g., letters from ABA, American Council of Life Insurers/American Insurance Association (ACLI/AIA),
AICPA, AliState Corp. {AllState), Credit Suisse Group (CSG), and Comcast Corp. (Comcast).

i |“' Sec, c.g., letter from Consteitation.

12 See, c.g., letters from Comcast, Grant Thomton, and Pfizer.

13 See, e.g., letter from Astoria,

1 See, e.g., letters from Astoria and Comcast.

5 See, e.g., letter from Constellation.

146 See, e.8., letter from Grant Thornion,
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"7 At least one commenter acknowledged,

template on which to build for subsequent filings.
- however, .that despite the greater initial efl’fon.posed by tagging an annual fépon, the
comprehensiveness of this.rcpoﬁ would cause companies to address mdst of the issues in

_ qularterly reports.'*® Some service providers commented :(hat although a complete annual report
is rﬁore effoﬁ for preparers, creating a related XBRL document is about the sarﬁe level of effort
for both a Form 10-K and Form 1 O-Q {assuming the foolnz)tes are block tagged) and that the
biggest difference between the forms is the larger number of footnotes in a Form 10-K, resulting
in a nominal nlumber of additional hours of effort.'*® These comﬁ]enters further stated that
allowing the tagging of a Form 10-Q instead of all Form 10-K would delay the use and

' development of XBRL by issuers while provi'din'g no si gnifican.t savings of time or money.
Overall, the commenters that genérélW supported thg proposed phase-in schedule took the view
that companies and servicé providers would be ready and the date certain togethér with the
significant nﬁmber of issuers involved would encourage potential yendors of interactive data

products and services to invest in the development and marketing of new. and improved products .

. i
and services.'*°

"7 See, _,e_.g;, letters from EEI, IBM, Pfizer, Southern Company (Southern), United States Steel Corporalicm (USS)
and UTC. .

% See letter from Association of the Bar of the City of New York (NYCBA).
"9 Sce, .z, letters from EDGAROnline and Rivet.

- 190 See, e.g., letters from PepsiCo., EDGAROnline and Rivet.
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' Many of the commenters that suggested that the phase-in be slower had concerns related

" to the potential costs and burden of detailed footnote tagging.””' Some commenters suggesting a

different initial phase-in period than what was proposed cited the ability to assess costs and
technology ad-vancéments. '32. Commenters also were concerned that such detailed tagging could
result in more company specific extensions than anfici;bated, which might not be comparable
between companies and present information out of context.'>

One commenter suggested that the phase-in should be faster for some filers, and
specifically recommended that all large accelerated filers repqrting in accordance with U.S.
GAAP be made subject to the filing requirements in the first year, perhaps starting with a
quarterly rc:pm_‘t.'54 Other commenters stated that not only is tagging relatively simpie and
inexpensive, but that we should endeavor to get more compaﬁies tagging sooner in order to
enhance tl.le value of information available and to provide further impetus for software
155 |

development.

Some commenters also suggested that the rules should exclude or defer foreign private

3 See, e.z., letters from ABA, Constellation, SCS and Intel. Sec Part .11.B.3.a below for a more detailed discussion
of footnote tagging. :

152 See, c.g., letters from EEl, Cisco Systems (Cisco), Comcast, and PPG Industries Inc. (PPG).

'3 See, c.g., the letters from ABA, ACLI/AIA, CSG. FEL, 1BM and Intel.

I

13 gee letter from Grant Thornton.

155 See, e.p., letters from UBMatrix, EDGAROnline.
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. r. B iss.-uérs..b'eca'us'e o;‘ the possibi'lity that théfe might be a disproportionate burden on these
| iss'ue:fs‘.]56 As to forei gn .privatc issuers reporting in accordance with U.S. GAAP and who meet
' t‘né (;n'teriz; for the first phase-in period in p;irticular, several commenters stated that these issﬁers'
- could face extra burdens potentiélly due to less access to sénficc provider help, language barriers,

a need to address both the U.S. GAAP list of tags and, possibly, relatively soon after, the IFRS

JASB list of tags (such as those issuers -t"hat have signaled an intention to report in accordance
with IFRS as issued by the IASB and diécontinue reporting in U.S. GAAP), and have a potential
competitive disadvantage in cbmpaﬁ_son to foreign private issuers already repoﬁing mn

; accordance wiih IFRS as issued Ey the IASB who would not have to tag until the third year.'>’

One commenter suggested treating all foreign private issuers the same and placing them on the ¢
later phase-in schedute {or at least the ones that have announced an intention to switch to IFRS

. as their sole reporting standard).'*®

One commenter expressed the desire that the phase-in not be delayed due to a possible

conversion away from U.S.-GAAP to IFRS. The commenter noted in this regard that it believed

interactive data could facilitate such a conversion if similar items were to reccive similar tags.'”

% Sec, c.g., letters from CSG, Nippon Keidanren (NK), Philips International B.V. (thps) and Sullivan &
Cromwell (S§&C).

157 See, e.g., letters from Credit Suisse Group (CSG), NK, Philips,.S&C, and J.P Morgan (JPM).

! .

‘ 1% See letter from Philips.
| 1% See letter from CFA.

¢
i
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. . In light of the'differing opinions among commenters, the experience of those in rthc voluntary |

! L “-' : 'ﬁrggram, the size anbd resources of those issuers in the first group, and our ability to monitor the

S ‘experiences of those la_r-gcr first phase companies, we belielvc that the phase-in period as
ﬁﬁodiﬁed from the proposal generally addresses the burden and expense concems Vex.pressed by
s.,ome commenters.” In tﬁis regard, as noted above, a filer first will Ee required to submit an
interactive data f"llc for a VFolrm 10-Q, Form 20-F or Form 40-1.’, as applicable and the phase-in
period will begin later thain proposed. We believe that this approach will provide issuers more
time to prepare their financial statements and service providers more time to deliver adequate
s_;oftware to support them. The staff also will consider requests to defer the phase-in on a

, casé-by-case basis for issuers with special circumstances, particularly where the filer is

\ commit.ted to switching its 'basis of reporting to IFRS as issued by the IASB. Issuers could make

;. - such requests by applying for a continuing hardship exemption under amended Rule 202 of

]l Regulation S-T.'% |

With respect to Canadian issuers, one commenter stated that such issuers filing forms

i61

under the Multijunsdictional Disclosure System (MJDS) ™ should be able to submit interactive

10 As further discussed in Part ILE, Rule 202 will permit an issuer to apply in writing for a continving hardship
excmption from the requirement to provide interactive daia if the issuer cannot do so without undue burden or .
expense. '

'®! Certain Canadian foreign private issucrs file registration statements and annual reports under the MIDS, which
permits eligible Canadian companies to use their disclosure documents prepared in accordance with Canadian
. requirements in filings with the Commission.
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data regardless of whether reporting in U.S. GAAP in order to avoid placing such 1ssuers at a

competitive disadvantage to other issuers permitted or required to submit interactive data.'®? The

commenter stated that if it would.not be feasible to enable such issuers to submit interactive data

- using a Canadian GAAP taxonomy, then the Commission should permit such issuers to tag a

US GAAP reconciliation. Consistent with the commenter’s concern and our solicitation of
comment in the proposing re];:ase, we are addin-g MIDS Forms F-9, F-10 and 40-F-lo the forms
we expressly proposed to be subjéct to the interactive data requirements in adopting the
requirements. The rules will not, hdwevcr, requiré or'permit interactive data retated to these
MIDS foﬁns to be submitted when the financial statements they contain are prepared in
accordance with Canadian GAAP or as a U.S. GAAP reconciliation. There is no taxonomy for
Ca;nadian GAAP or a U.S. GAAP reconciliation and, as a result, there is not sufficient tagging

guidance to produce tags that would be comparable across companies using Canadian GAAP.

As proposed and as adopted, investment companies registered under the Investment

Company Act, business development companies or other entities that report under the Exchange

Act and prepare their financial statements in accordance with Articlé 6 of Regulation S-X will |
not be subject to the new rules. The one commenter to address the exclusion of these companies
agreed with this approach and stated that the investment management financial reporting

taxonomy is not sufficiently developed and that the degree of investor benefit from tagging that

162 See letter from Canadian Pacific Railway (CP).
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. . _occurs in the case of other types of issuers is not present for investment company and similar

issuers: '
3. ‘Information and Documents Covercd by the New Rules
a. ‘Financial Statements, Footnotes, and Financial Statement
Schedules

The.ru\les will requfrc intcractivé data'tagging of a filer’s complete financial statements
and anly required financial statement schedules.'® As with the voluntary program, the new rules
will require companies to provide the interactive data in én exhibit. Interactive data will be
required for all periods included in the ﬁlér;s financial statc::ments.'e’5 As broposed ‘and as
adopted, the new rules will not, however, require interactive data submissions for other financial
statement-s that Iﬁay be required of filers, including those provided pursuant to Rules 3-05, 3-09,
‘ 7

3-.14, and 3-16 of Regulation S-X.'®® This approach was generally supported by commenters.'®

As with the voluntary program, the new rules will require that the line item descriptions

163 See letter frofn the Investment Company lnstitute.

18 As previously noted, new Rule 405 of Regulation S-T will directly set forth the basic tagging requirements and
indirectly set forth the rest of the tagging requirements through the requirement to comply with the EDGAR Filer
Manual. Consistent with new Rule 405, the EDGAR Filer Manual will contain the detailed tagging requirements,

165 References in the rules to the financial statements of the filer or issuer also include financial statements of its
predecessor to the extent they are included in the related regisiration statemcent or report pursuant to Rule 3-02 of
Regulation S-X, Instruction I to Item 8 of Form 20-F or the requirements applicable to Forms F-9, F-10 or 40-F.

1% 17 CFR 210.3-05, 17 CFR 210.3-09, 17 CFR 210.3-14, and 17 CFR 210.3-16. Additionally, pro forma financial

statements prepared under Article 11 of Regulation S-X arc not subject to the interactive data requirements.

167 See, e.g., letter from Deloitte.
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and amounts presented on the face of the financial statements in the traditional format filing be

- the same as in the interactive data format. Also, the rules will prohibit partial presentation of

face financial statements in interactive data format. For example, filers will not be permitted to

exclude comparatiye financial information for prior periods.

Unlike the voluntary program, our new rules require companies using U.S. GAAP or
foreign private issuérs using {FRS as issued by the 1ASB to provide tagged data for the footnotes
and schedules to the financial statements. The 2005 adopting release for the voluntary program
stated that we recognized that technical issues made it difficult to tag the notes to the financial
statements. We did, however, provide volunteers with the option of tagging the notes to the
financial statements. ' -Since the time of the adopting rclease, the necessary list of tags has been
completed and the available software has gdvanced sufﬁcieﬁtly to require that the financial
statement footnotes and schedules be included in the new rules.

The voluntary program adopting release recommended that if participants voluntarily
provided footnotes in interactive data format, then they should provide, enoﬁgh detail so that the
tagging would be of practical value to users. The release stated that a single tag for the entire
group of footnotes in a ﬁ]ing WOuId cover too much information to be useful to the user. We still

believe that one tag for the entire group of footnotes would be confusing and provide little

16 See Part ILE. of Release No. 33-8529 (Feb. 3, 2005) [70 FR 6556].
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‘benefit. If filers tag each footnote separately, however, users will be able to compare footnote

_disclosure between periods and across filers while minimizing the burden on preparers. We are
‘therefore adopting the requirement that footnotes be tagged us}ng four different levels of detail:

'(i-) each complete footnote tagged as a single block of text;

(i1) each significant accounting policy within the signiﬁcant‘accounting policies footnote
| tagged as a single block of text;

(111) each table within each footnote tagged as a separate block of text; and

(iv) witlﬁn cach footnote, each amount (i._é., monc;.tary value, percentage, and number)
separately tagged.

To allow filers time to become familiar with tagging footnotes, in each filer’s first year of
interactive data reporting, only level (i) will be required. All four levels will be required starting
one year from the filer’s initial required submission in interactive data. In year two, .for the first
filing required to have detailed tagging of footnotes aﬁd schedules, the filer will have an
additional 30 days to submit the interactive data exhibit. This is similar to the grace period
provided for a filer’s first required filing with interactive data. Subsequent interactive data
exhibits using all of the levels will be required at the same time as the rest of the refated report or
registration statement. We believe the 30 day grace period will help a filer comply with the more
detailed tagging requirements.

The requirement that in the éccond yéar a ﬁlér tag sepératé]y each amount within a

. footnote (i.e., monetary value, percentage, and number) should not affect a filer’s decisions

' regarding what to disclose. We are aware of questions as to whether the contextual information

or data elements chosen from the standard list of tags could potentially reveal information that
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the rest of the related registration statement or periodic report would not otherwise make kiown.

 However, we.do not believe that the contextual information or data elements chosen should

" provide any additional substantive disclosure.

To clarify the intent of the interactive data requirements, new Rule 405 of Regulation

- S-T, that sets forth tagging requirements, includes an instruction that states that the rule requires

a disclosure format, but'does not change substantive disclosure requirements. As proposed and
as adopted, the rules also state clearly that the information in interactive data format should not
be more or less than the information in the ASCII or HTML part of the related registration
' 169 .
statement or report.

As briefly noted above, commenters provided a mix of views on the footnote tagging

requirements we proposed. Many commenters objected to some or all of the requirements as

*"proposed and suggested alternatives.'”® In terms of burden, a significant number of commenters

objected, in particular, to level (iv) tagging in whole or part.'71 Several of these commenters
argued that detailed footnote tagging would require significant effort from the issuer and could

be confusing because of the high number of company-specific extensions and the risk of

'8 See Preliminary Note 2 of Rule 405 of chu!alion §-T.
' See, e.g., letters from ABA, ACLI/AIA, AllState, Astoria, FEI, FirstEnergy, 1BM, Intel, National City, and SCS.

" See, e.p., letters from ABA, ACLI/AIA, AllState, Astoria, CSG, FEI, FirstEnergy, IBM, Intel, National City,
Pfizer, and SCS. ’
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~ inconsistency among filers due to varying footnote formats. "2 Other criticisms included
- assertions that the effort required would be greater than the Commission estimated,’” overly

- burdensome' ™ and duplicative, ],75 would result in so many extensions that the information would

"' notbe ‘COmparabI-e among issuers,'” and would produce information that users inappropriately

onyld take out of context.'”

l Other commenters reacted more favorably, with some suggesting alternatives to the
prloposed rules. For instance, a number of commenters rccomrnen-ded that the detailed tagging of
footnofes be gradually phased in'to provide nlol;e time for issuers to get acclimated to the process
and for the devc]opm.ent of standard taxonomies.'’® chcr commenters suggested that the

| required detail tagging of footnotes should focus on the most useful and used footnote data rather

on a broad arrai/ of data that would require issuers to apply thousands of additional tags for

+ . .detailed financial and narrative information.'” Similarly, another commenter suggested that

7 gec, ¢.g., the letters from ACLI/AIA; FEI 1BM, and Intel.

' See, le.g., letter from SCS.

17 See, ¢. g., letter from Intel.

1% See, e.p., letter from FEL
1% See, e.g., letter from ABA.
177 l

See, e.2., letter from CSG.

1 See, e.gz., letters from Comcast, Constellation, EEI, Emnst & Young LLP (E&Y), Morgan Stanley, National
Association of Real Estate Investment Trusts (NAREIT), and Southern.

15" See, .5, letters from Intel, Morgan Stanley, and SCS.
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- detail tagging only be required as to the more standardized types of footnotes.'?

" Seelletter from USS.
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While we are adopting the proposed requirement to tag separately each amount within a

footinote (i.e., monctary value, percentage, and number), we will permit, but not require, filers to

tag, to the extent they choose, each narrative disclosure. We believe that adopting the footnote

tagging requirements substantially as proposed strikes an appropriate balance between sélisfyin g
in\}estbré’ needs and not imposing undue burden on issuers. We believe the block-text tagging
requiréd under léve]s (i) through (iii) will satisfy the needs of those who desire infoﬁnation
within the context c')f an entire footnote or an entire table. We also believe that recjuiring the
detail tagging of individual amounts but permitting the detail tagging of narrative disclosures
wil};in the footnotes as. provided under level (iv) will satisfy the needs of those who desire to
anal:yze specific pieces of information or data. Further, we beiieve that by permitting filers to

choose whether and which elements to tég in the narrative disclosures of the footnotes and

. sc_hédqles, they are granted a degree of flexibility and relieved of the uncertainty as to which

narrative elements to tag, some of which are placed into footnotes and schedules voluntarily. We
also believe that not requiring detailed tagging of narratives would not result in the loss of

information due to block text tagging. Finally, we believe that taxonomy and software advances,

combined with the rules’ grace period, will avoid placing an undue burden on issuers. We will,

however, monitor the implementation of these amendments and, if necessary, consider making
appropriate adjustments to the requirements.

Apart from footnote disclosures, filers may be required under existing financial reporting
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requirements to include certairi suﬁplemcntary financial statement échcdules with tﬁeir financial
‘statc.ments. The form and content of these schedules are governed by Article 12 of Reguilation
§-X."*! The list of tags for U.S. financial statement reporting enables companies to tag
ilndividual facts in these financial statement schedules, or to block tag each entire schedule.

Filers also wili be.required to include with their interactive data any financial statement
schedules prescribed by Article 12 of Regulation S-X. These financial statement schedules will
be tagged using two different levels of detail; only the first level will be required in the first year.
Both levels will be required starting one year from the filer’s initial required submission in
interactive data fon.nat. Similar in concept to the tagging approach adopted for the financial
statement footnotes, the required levels of detail will be: (i) each complete financial statement
schedule tagged as a block of text; and (ii) cach amount (i.¢., monetary value, percentage, and
" number) separately tagged. However, we will permit but not require each narrative disclosure in
such schedule to be separately tagged to the extent desired by the filer.

A filer may restate its previou.s] y filed financial statements for the correction of an error
and file an amendment i-o. its registration statement, periodic report or transition report.
Alternatively, a filer may revise its previously filed financial statements to reflect the effects of °
certain subsequent events, including a discontinued operation, a change in reportable segments,

or a change in accounting principle and file a Form 8-K or 6-K or an amendment to a

181 Sec Rules 5-04 and 7-05 of Regutation S-X and Items 17 and 18 of Form 20-F.
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‘pre-effective registration statement. The new. rules require a filer to provide revised interactive

data. at the same time it files the restated or revised traditional format {inancial statements as an

_exhibit to the registration statement or report containing those financial statements.'™ If a filer

decides to change a tag it used previously that was not inappropriate at the time used, it would
not be required to disclose the change.
b. Reports Covered by the New Rules

"We are adopting the proposed requirement to submit interactive data for the filer’s
ﬁnan(;ial statements contained in periodic reports on Forms 10-Q, 10-K and 20-F and, in
a(_idition, extending the requirement to the Form 40-F annual report and to Forms 8-K and 6-K
fhat cdntain revised or updated financial statements.'®® Under the new rules, filers also wi.l_]'be
required to provide i‘nteractive data for transition reports on Forms 10-Q, 10-K, or 20-F,

We afe extending the interactive data requirements to Form ;40-]3 when used as an annual

report because we believe that the effort required to satisfy the requirement and the benefits from

" doing so would be comparable to the effort and benefits associated with the other periodic

rcports' to which the requirement will apply. In response to our solicitation of comment on

12 Revised interactive data will be required so that the financial information will be the same in both the traditional
format filing and the interactive data file. If the financial statements are not revised in connection with an amended
registration statement, periodic report, or transition report, the exhibit index will indicate that the interactive data file
was already pr(j)vided.

'#2 Form 40-F may be filed by a Canadian company filing in accordance with the MJDS. Similar to Form 20-F, it
may be used as an annual report or an Exchange Act rcgistration statement.

|
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. whether to require interactive data in connection with Forms 40-F, one commenter urged us to at

least permit filers to submit interactive data in order to avoid placing filers of that form at a

com'petilivf:-clisaldvzmtage.'84

As discussed above, we are extending the interactive data requirements to Forms 8-K and
6-K that contain updated interim financial statements or financial statements that have been
revised to reflect the effects of certain subsequent events. These financial statements typically
are not filed as amendments to forms for which we proposed to require interactive data, but they
provide timely ﬁﬁancia] information comparable to that contai;med in such forms and may be
incorporated by reference into registration statements for which interactive data requirements
generally apply. '!5 In this regard, several commenters noted that registr"ants use Form 8-K to file
‘ 86

financial statements that reflect changes for reasons other than to correct accounting errors.'

c. Registration Statements under the Securities Act Covered by
the Rules

« We are adopting substantially as proposed a requirement that, subject to the phase-in

period described above, registration statements filed under the Securities Act, %" include

184 gee ictter from CP.

85 Issuers would not be required or permitted 1o submit an interactive data exhibit to a Form 8-K or 6-K under any
circumstances other than those specified. See note 74 above.

18 See, e.g., letters from Deloitte, E&Y, and KPMG LLP (KPMG).

187 The requirement will apply to registration statements under the Securities Act on Forms S-1, §-3, $-4, F-9, F-10,

" §-11, F-1, F-3, and F-4. This includes registration statements for annuity contracts that are filed on Forms S-1 and
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_ ititeractive dafa when financial statements are included directly in the registration statement,

.

rathér than being incorporated by reference. This requirement will apply to the issuer’s financial

“:n. - statements for all périods included in the registration statement as required by Regulation S-X

and éur other rules. As proposed, the rules would apply from the first filing of a registration
statement. The rules as adopted, however, require that intgract;ve data be subinitted only after a
. price or price range .hés been determined and any time thereafter when -the financial statements
-are changed. We believe anal ysté, investors, the public, and others will benefit from the
énhanced ability of interactive data to locate and cbmpare financial data included in rf':'gistra'tion
statements. Further, under the néw rules, interactive data will be required for the acquiring
company, the filer, but not for the company being acquired, in the context of a business
combination.

Some commenters opposed.requiring the submission of interactive data with registration
stateqﬁents for initial public offerings under tile Securities Act.'®® Some of these objections

inctuded the burdens for newly public companies.'®” However, a number of commenters favored .

' requiring interactive data for initial public offering registration statements, other Securities Act

S-3. Asproposed, however, the requirement that we are adopting will not apply to registration statements on Form
N-3, N-4 or N-6, which are used to register variable annuity contracts and variable life insurance policies.

18 See, e.g., Jetters from ABC, National City, NYCBA, and Gary Purnhagen (Purnhagen).
¥ See, .., Jetter from ABC.
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registration statements or both.'™® Some commenters recommended that interactive data be
required to be submitted only after the registration statement becomes effecli}lfe, given the effort
in preparing an initial public offering and the frequency with which initial public offering efforts
never com(’; tor fruition.'” | .

We believe thats the interactive data requirements for Securities Act registration
Vstatemems in general and, in particula]r, as limited to filings only after a price or price range has
been determined and any time thereafter when the financial stateménts are changed, strike an
a;Jpropriate balance between the alternatives of requinng interactive data submissions with each
pn;-effective a'mendment or waiting until a registration statement has been dec‘lared effective. In
our experience, most issues related to the staff’s review of‘offerings typically are résolved or
near resolution by the time a price range is determined, and, as a result, there typicaliy would be
: relat.ivqu few changes to the financial statements contained in additional amendments. As a |
result, iss-'uerslwou]d be required to tag information that likely is in substantially final form.
Consequently, the information woﬁld be useful to investors and issuers would be unlikely to
‘nccd to revise the information significantly in a way that would trigger multiple submissions of

interactive data. As each submission would be tagged to indicate that the information in the

submission has been revised, we believe investors should be able to monitor changes in the

1% See, c.g., letters from AICPA, Grant Thornton, PricewaterhouseCoopers LL? (PWC), CAQ, CalPERS, CFA,
UTC, Morgan Stanley, and E&Y. A

¥ See, e.p., letters from BDO, CAQ, and PWC.
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. interactive data efficiently. Fuﬁher, the rules as adopted provide that a company’s first filing to

be subject-to the interactive data réquirement vrould be a quarterly report or, for a foreign private
issuer not required to file quarterly reports, an annual report. Accordingly, interactive data
exhibits will not be required for initial public offerings.

d. Registration Statements under the Exchange Act Covered by
the Rules ' ‘ ' '

We are not adopting a requirement to submit interactive data for the ﬁnzn.u:ial statements
contained in registration statements under t'lI1e Exchange Act on qums 10, 20-F and 40-F.
Although we only expressly proposed to ;'equire interactive data in connection with Securities
Act registration statelnéntsl, the proposing release solicited \commc::nt on whether to require

interactive data for the financial statements in Forms 40-F and in registration statements under

. the Exchange Act on Forms 10 and 20-F.

One commenter suggested waiting in order to evaluate experience with interactive data

192 Another

submission before requiring submission of Exchange Act registration statements.
commenter stated that the interactive data requirements should apply to Canadian issuers that
report in accordance with U.S. GAAP and, ultimately, IFRS as issued by the JASB.'?

Il .

The rules as adopted will not require interactive data files to be submitted as an exhibit to Forms

192 Gee letter from UTC,
193 See letter from EDGAROnline.
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.' . l].('), 20-F or 40-F when used as Exchange Act registration statements. However, a filer is
_permitted to voluﬁtari]y submit an interactive data exhibit with these registration statelﬁen;s.
4. Initial Filing Grace Period
As noted above, interactive data will be required at the same time as the rest of the filing
to which it relates. However, each company’s initial intcractive data submission, regardléss of

- ﬁling type, will have a 30 day grace period, and therefore Will be permitted as an amendment to
|

a:
¢ periodic report on Form 10-K, 20-F, 40-F or 10-Q within 30 days after the earlier of
the due date or filing date of the.related report;
| e Seccurities Act registration statement within 30 days after the filing date of the price or
price range as part of the related registration statement;'* or
. |  report on Form 8-K or 6-K that contains revised or updated financial statements that

have been revised to reflect a subsequent event rather than the correction of an error
_ within 30 days after the filing date of the related report.
In addition, as noted above, in‘-year two for the ﬁrs'; filing that is.requi‘red to have footnotes apd
schedules taéged using all levels of detail, the interactive data exhibit will be required within 30

days after the due date or filing date of the related registration statement or pertodic, current or

- '™ The 30 day grace period would Begin for a Securities Act registration statement once the price or price range is
! filed as part of it because it is at that time the interactive data filing requircment becomes applicable.
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. transition report or Form 6-K, as applicable.

In the voluntary ﬁfogram, filers were permitted to provide the interactive data at the time
of filing or at any later time, without a deadline.ms' We believe that, consistent with our v.ie;v
regarding the pbtentia] value of widespread market use of the interactive data, companies should
be required to provide the interactive data at the time the registration statement or report is filed
or required to be filed, whichever is earlier. We do not believe this timing requirement will place
undue pressure on filers as experience with ;agging financial statements grows and software ﬁnd
taxonomies develop. We believe, for example, based on our experience with the voluntary _
program, that the time period for the quarterly or annual report is sufficient for filers to convert
their ASCII or HTML financial sta-tements into interactive data format and that the initial grace
periods help to alleviate concerns over timing burdens. |

Commenters overwhelmingly supported a 30 day grace period for the initial submission
and initial detail tagged footﬁote submission of interactive data and many supported a 30 day
grace period for additional submissions during the phase-in and, 1n some cases, beyond.‘%

Some commenters suggested that the grace peﬁod apply either for all interactive data

193 The voluntary program permits filers to provide financial information in interactive data form as an exhibit 10 a
report on Form 8-K -or Form 6-K when the related traditional format financial statements appear in a registration
statement or periodic report. The new rules, however, will require that interactive data be provided as an exhibit to
the registration statement or periodic report that contains the related traditional format financial statements.

19 See, e.p., letters from ACLI/AIA, AICPA, AliState, Astoria, CNW Group (CNW), Comcast, Constellation, and
EEI
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- submissions during the first two years of the phase-in period,'”” or for every submission made

during the ell]tire phase-in period. "% These commenters éenerally reasoned that during the time,
SI')eciﬁcd,' compariies and service pm\.fiders‘ still would be familiarizing themselves and
déveloping expértise related to the tagging process and, as a result, would need time to complete
the tagging process. Some of those that supported additional grace periods-noted that the tagging
i)rocess will be an additioﬁal step to financial statement preparation for years to come and that it
will take time to integrate the interactive data process with the financial statement preparation
process.'” One commenter noted that the grace period following the filing of a Form 10-K
offers l.itt]e relief for smaller companies due to the number of filings prepared shortly thereafter.
Speciﬁcally, this commenter noted that at many smaller companies, the staff responsible for the
pre‘I'Jaraiion of a Form 10-K immediately turn their time and attention to the preparation of the
company’s proxy statement after filing the Form 10-K. 'The commenter stated that a Folrm

10-Q is not fol]oyved by a-sir_niIar series of reporting obligations, so a grace period following this
report 1s consequently fnore helpful in assisting companies avoid excessive expense and

burden.?®

197

See, e.g., letters from Constellation, EEI, and- IBM.

1% See, e.g., letters from AliState, Astoria, Comcast, Foley & Lardner (Foley), Pfizer, and UBmatrix.

19 See, e.g.; letters from FEI and SCS.
M0 gee letter from ABA.
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A few commenters $uggested a grace period for submissions after the phase-in period.

Some stated that technical difficulties and the limited availability of support services would

- necessitate the permanent or temporary extension of a grace peniod and proposed, on an on-going

basis after the initial phasc-in period, that interactive data files be due within 4 or more days after

" the related official filing is filed. Further, these commenters believed that this type of extension

[

would not ultimately impair the usefulness of interactive data while moving the tagging
procedures out of the ﬁnancié] .reporting preparation timeframe but still providing it to investors
ina ti;mely fashion.2”' However, other commenters were concerned that a grace period beyond
the periods proposed would diminis‘h the usefulﬁcss of in_teraétive dz;ia submitted beyond the aue
date of the related official ﬁ]ing.262

We acknowledge all of these concerns and suggestions, and while we are adopting the
grace periods substantially as proposed, we are defcm'ﬁg the start of the phase-in which we
believe may help to alleviate potential burdens by giviﬁg more time to prepare the initial
submissionl. We also believe that the eventual dropping of the grace period after the initial
submissiclms will help to make the interactive data files more uséfu] and ré]ev‘ant to investors by
requiring the submiséions at thé saﬁle't'ime as the.r&_a']att_ad official filing.

Many commenters suggested that grace period submissions be filed as exhibits to Form

20 Sce, e.g., letters from AllState, EEL, SCS, and Southern.

02 Gee, e.g., letters from CFA and EDGAR Online.
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., " 8-K or 6-K rather than as exhibits to amendments to Exchange Act pertodic reports, so as to
avoid negative connotations associated with the filing of an amendment.™® One commenter even

-

suggested the creation of new forms for these amendments to distinguish them from substantive

amendments to periodic reports.2*

We acknowledge these concerns, but note that grace period

submissions filed with amended periodic reports need contain only tﬁe_releva'nt interactive data
_ as an exhibit and therefore there should not be any confusion that the amended report is being

filed for any other reason. In this regard we note that Rule 12b-15 under the Exchange Act?®
generally provides that any amendment to a ﬁ]ing that required a certification must contain
‘another certification; howcver, wé clarify that, consistent with the exclusion .of interactive data
from the disclosure cértification requirements discussed in part I1.C.4 below, an amendment |
\f\;hose sole purposes is to submit interactive data as an exhibit is not subject to the certification
. ‘ requiréments of Rule 12b-15 under the Exchange Act. We therefore adopt the rules as proposed
as they relate to submitting interactive data as. part of an amendment to the form containing the
related traditional format financial statements.

5..  Web Site Posting of Interactive Data

We believe interactive data, consistent with our new rules, should be easily accessible for

03 See, e.p., letters from AICPA, Constellation, Institute of Management Accountants (IMA), NAREIT, Purmhagen,
and Teva Pharmaceutical Industries Limited (Teva).

M See letter from IBM.

%05 17 CFR 240.12b-15.
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L all investors and other market participants. As such disclosure becomes more widely available,

advances in interactive data software, online viewers, search engines and other Web.tools may in

turn facilitate improved access to and usability of the data, promoting its awareness and use.

" Encouragigg widespread accessibility to filers’ financial information furthers our mission to

promote fair, orderly, and éfﬁcient mérkets, and facilitate capital fc;nnation. We believe Web
site'-avai]ability of the interactive data will en.courage its widespread dissemination, thereby
contributing to lower Iaccc;ss costs for users. We therefore are requiring, generally as proposed,
that each filer covered by the new rules provide the same interactive data that it will be required
to provide to the Commission on its corporate Web site, if it has one, on the ear‘lier of the
calendar day it ﬁled-dr- was required to file the re]at.ec-i registration statement or report, as

applicablc.206 The interactive data should be accessible through the issuer’s Web site address the

issuer normally uses to disseminate information to investors. 207 Finally, the interactive data.will

2% New Rule 405 of Regulation S-T contains the Web site posting requirement. We also are providing, however,
that Web site posting of the interactive data will not be required until the end of any applicable graceé period that
applies to the submission of the interactive data to the Commission. Similarly, we are providing that Web site
posting of the interactive data will not be required before submission of the interactive data when submission of the
data is delayed in accordance with and during the tcrm of any applicable hardship exemption provided under Rule
201 or 202 as proposed to be revised. Revisions to Rules 201 and 202 are more fully discussed below in Part ILE.

7 If the issucr has a corporate Web site but does not normally disseminate information to investors through its Web
site, it should provide access to the interactive data through a location on its Web site that it reasonably believes will
facilitate user access to the forms. We took a similar approach 10 Web site posting location and 12 month time
frame in connection with requiring that issuers with corporate Web sites post on their Web sites beneficial

ownership reports filed with respect to their securities on Forms 3, 4 and 5 under Section 16(a) of the Exchange Act.
See Section 16{(a)(4)(C) [15 U.S.C. 78p(a)(4)(C)], Rule 16a-3(k) [17 CFR 240.16a-3{(k)} and Release. No. 33-8230

- (May 7, 2003) [68 FR 25788].
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be required t.'o be posted for at least 12 months, which is consistent with issuers’ full one year
reporting cycle. - - _ , ' |
We believe that access to the interactive data on corp(-)rate Web sites wil] enable search
" engi qes"an‘d other 'dala a_ggregators to more quickly and cheaply aggregate the data and malfe
them a'\.fai'le'lble.t'o investors because the data will be available directly from -t"h'e filer, instead of
thfough third-party sources that may charge a fee. It could also transfer reliability costs of data
availaBility to the pul;lic sector by rédlicing the likelihood that investors cannot access the data
through the Commission’s ‘;Ncb gite due to down-time for maintenance or to increased network

traffic. We also believe that availability of interactive data on corporate Web sites will make it

' easier and faster for investors to collect information on a particular filer if the interactive data is

l .
on the filer’s Web site already, rather than if investors would be required to visit separately (for
example, by h')m.edr']ink) and search the Commission’s Web site for information, particularly if the
in’\.lrest_or is already searching the i#sucr’s Web site. To help fuﬁh‘er. our goals (;f decre_asir;g user
cost and increasing availability, we will not allow companies to comply with the Web posting
requirement b.y including a hyperlink to the Commission’s Web site.

. Wé believe this requirement will be consistent with the increasing role that corporate
ch:b sites perform in supp]ementinglthe 'informz‘ltion filed ¢lectronically with the Commission by
delivering ﬁhanciél énd other aisclosure directly to investors. We also believe that this
requirement can -prdvide an incentive for cor;ﬁorations. to add content to or otherwise enhance

! , > :
their Web sites, thereby improving investor experience. For example, we note that since 2003

' iss{wrs with corporate Web sites have been'required to post on their Web sites, directly or by

_1 : :
Eh)ff)er linking to a third-party Web site such as the Commission’s Web site, beneficial ownership

[
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' co;mp'anics with Web sites to post their interactive data as well. 2%

.reports filed with respect to their securities on Forms 3, 4, and 5. We also note that many

f . -
.

i

companies provide on their Web sites access to their periodic reports, proxy statements, and
other Commission filings.2® The new rules will expand such Web site posting by requiring
Commenters had mixed views on the proposed Web site posting requirement. Some
commenters stated that it would be appropriate for a company to post interactive data on its Web
site because, for example, many users of financial statements access such types of information

through corporate Web sites.?'® Other commenters objected to the Web site posting requirement,

citing reasons including cost,”"! lack of investor benefit,?'?

and facilitating usc of information out
of context.*'® Finally, some commenters addressed posting details such as when the interactive

data must be posted and for how long it must remain accessible.

208" Companies filing registration statements and accelerated filers and large accelerated filers in their periodic
reporis are required to disclose whether or not they make available free of charge on or through their Web site, if
they have one, their annual report on Form 10-K, quarterly reports on Form 10-Q, current reports on Form 8-K, and
amendments o those reports. Companics that do not make their reports available in that manner also must disclose
the,:reasons they do not do so and whether they voluntarily provide electronic or paper copies of their filings free of
charge upon request. See Item 101(e) of Regulation S-K.

" 2 As further discussed in Part ILE, under the new rules a company that fails to post its interactive data as réquired

will be deemed incligible to use short form registration Forms S-3, S-8, and F-3 and will be deemed not to have
adequate public information available for purposes of Rule 144(c)(1) unless and until it posted.

20 ?See, c.g., letters from FEI, CFA and UTC.

2 %Scc, ¢.g., letters from IBM and Starkman.
m ;See, e.g., letters from Starkman and VEC.
[ . ‘
23 ISee, e.g., letters from ABA and SCS.
€.2.
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" "+ +areasonable cost®™ and that such posting can benefit investors by facilitating their access to

1
§ .
" be too burdensome.,

We belicve that 1ssucrs that already have corporate Web sites can post interactive data at

interactive data®'® and, as a result, facilitating their automated parsing and analysis of financial .

i

information. Investors and analysts routinely parse information out of filed financial statements,

R

whether in paper or electronic format. Interactive data merely facilitates the 'pars,i11g,.2'6 In this

;"egérd, an issuer that wishes to provide access to context beyond the posted interacti ve‘idata
would be free to indicate on its Web sité where a user could access the Commission filing to
which the interactive data is an exhibit. Similarly, an issuer could provide access to the

femain‘der of the filing directly on its.Web site or by hyperlink to the Commission’s Web site.

Several commenters suggested that issuers not be required to post interactive data on

corporate Web sites on the same day they are submitted to the Commission because that would

4

2T Commenters suggested grace periods to post such data such as24

¢

204 See Part 1V.

35 One commenter stated that an issuer should be able to satisfy its posting requirement through a hyperlink. See
letter from 1BM. Similarly, another commenter suggested dropping the posting requirement because the information
would be available on the: Commission’s Web site and the requirement would be difficult to monitor. See letter
from E&Y. We believe, however, that search engines and other data aggregators might be better able to access the

- posted information directly from issuers’ Web sites.

216 We believe that parsing information in a filing is useful but we continue to emphasize the need to evaluate the
entirety of a filing.

17 See, e.g., letters from Foley, Liberty Global, Inc. (LGI), NYCBA, Southern, and Teva.
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- hours

22 or, in the case of foreign private issucrs, two business days?'® after the related form has

been filed with the Commission. As proposed, issuers would have been requiréd to post the

interactive data by the end of the business day on the earlier of the date the interactive data is

B submitted or is required to be submitted to the Commission. In order to make it easier for issuers

1o satisfy the posting requirement by providing several more hours in w_hiCh to comply but still
have the posted information évailable in a timely manner, the new rules, as adopted, will require
po‘étin_g by the end of the calendar rather than business day specified.

One commenter recommended that the Commission clarify 'the length of time that issuers
would be required to keep interactive data posted.?® As result, we are revising the proposed
rules to require that an issuer keep the information posted for at least 12 months. As we stated in

221

connection with adopting a 1 2-month posting period for Forms 3, 4 and 5, we believe that

- such a period strikes an appropriate balance between the issuer effort needed to post and the

investor benefit from having access to the posted matenal through the additional source of the

issuer’s Web site. In this regard, we note that the interactive data would be available indefinitely

on the Commission’s Web site.???

M Gee, e, letter from LG
b ,
2'9} See, e.g., letter from Teva.

220/

i See letter from ABA.

4

2! Rule 16a-3(k) [17 CFR 240.162-3(K)],

ot
“21 See Release No. 33-8230 (May 7, 2003) [68 FR 25788].
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: C. _Accura;:y and Rgliability'of']lntcragtive Data
|
‘ r 1. Volun_thry Program

Data must be accurate to be useful to investors. To help assure the accuracy of
iﬁ:teractive data in the véluntary p;rogfam, the data, upon receipt by éur eIectronic. filing system,
nf1dergocs a validation separate from the norm'a’l \.ralidation of the .traditional format filing. 2%
P?otential liability also helps ensure the accuracy and reliability of the data. Although the
'w:‘)luntary program has provided limited protectiéns from liability under the federal securities
lia;wszz" and'exclude_:ld linteracti_vc data from being subject to officer ceﬁi;ﬁcation reqhirements
-under Exch;mge Act Rules 13a-14 and 15d-14,%% 'inte_ra\(l:t‘ivé data in the voluntary program arc
s{;bjeclt to the anti-fraud provisions df the federal securities laws. The voluntary program also

encourages participants’ efforts to create accurate and reliable interactive data that is the same as

the corresponding disclosure in the traditional electronic format filing by providing that a

. -participant is not liable for information in its interactive data that reflects the same information

.

that appears in the corresponding portion of the traditional format filing, to the extent that the

information in the corresponding portion of the traditional format filing was not matenally false

!
1
i .
!
{

22 If the traditionat format filing meéts its validation criteria, but any interactive data fail their own validation
<riteria, all interactive data are removed and the traditional forinat filing is accepted and disseminaicd without the
:in‘ler'active data file. ’

224 Rule 402 under Regulation S-T provides these liability protections.

228 Sec Rules 13a-14(f) [17 CFR 240.13a-14(f)] and 15d-14(f) (17 CFR 240.15d-14(f)).
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. . of misleading. To further encourage reasonable efforts to provide accurate interactive data, the
1

-

voluntary program treats interactive data that do not reflect the same information as the official
yergion as reflecting the official version if the volunteer meets several conditions. The volunteer
mﬁst have made a good faith and reasonable attempt to refiect the same information as appears in -
the traditional format ﬁiing and, as soon as recasonably practicable after becoming aware of any
difference, the volunteer must amend the interactive data to cause them to reflect the same
.infonnation.zz('
2. Use of Technology to Detect Errors

Complete, accurate, and reliable financial statements and other disclosures are essential
to investors and the proper functioning of the securities markets. Qur new requirement to submit
interactive data with registration statements and reports is designed to provide investors with
mew tools to obtain, review, and analyze information from public filers more efficiently and
effectively. To satisfy these goals, interactive data must meet investor expectations of reliability
and accuracy. Many factors, including companies’ policies and procedures as buttressed by
:ncentives provided by the application of technology by the Commission, market forces and the
tiability provisions of the federal securities laws, help further those goals.

Building on the validation criteria referenced above for interactive data in the voluntary

program, we plan to use validation software to check interactive data for compliance with many

25 17 CFR 232.402(b).
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-_o.'.f t};e applicable tgcly_niqal requirements and to help the Co.mmission identify data that may be
.prob]ematic. .'F'or example, we expect the Cominission’s technology to:
¢ . check i_‘_f required conventions (such és the use of ‘angl-e brackets to separate data) are
éppiied properly for standa.rd and, in particulaf, noﬁ-standard special labels and tags;
. icl'q:ntify, .coimt, and provide the staff with easy access to non-standafd special labels
and tag,s;227 |
¢ identify the use of ‘practices, inc]uding some the XERL U.S. Preparers Guide

'\‘
contams that enhance usability;’

228

° facilit_ate comparison of inferactive data with disclosure in the corresponding
traditional format filing;

e check for mathematical errors; and

* o analyze the way that companies explain how particular financial facts relate to one

another.?’

Z1 For example, if a company uses the word “liabilities” as the caption for a value data tagged as “assets,” the
software would flag the filing and bring it to the staff’s attention. In contrast, if the company used “Total Assets” or
“Assets, Total,” the software would idemify the use of these terms as a low risk discrepancy.

Z5 The XBRL U.S. Preparers Guide, avallab]e from the XBRL .S, Web site, prowdes guidance to facilitale
preparing information in the interactive data format.

23 The technology uscd to show these relationships is known as a “linkbase.” Linkbases are part of an XBRL
taxonomy and serve one of two primary purposes: (1) to define additional information about a particular concept

- (for example to express the definition for Inventory or to express the authoritative references for Inventory); and (2)
" to express relationships between different concepts (for example Inventory adds up to Current Assets or Inventory
" appears after Accounts Receivable on the balance sheet, but before Prepaid Expenses). The Commission will seek
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. Thie availability of interactive data to the staff may also enhance its review of company

-;-f:]lihgs. 'A'ﬂ.er- the FDIC ycquired submission of interactive data, it reported that its analysts were
| ] abI-c tlo increase the number of ban’k; they revie.wcd by 10% to 33%, and that the number of bank
' "fepori-s that_ failed to fully meet filing Arequirements fell from 30% to 0%.2%
We believe analysts, individuél investors and others outside the Commission that use the

irllt.‘eractive data submitted to us also will make use of software and other tools to evaluate the
" -. intéractive data and, as a result, market forces will encourage companies to provide interactive
dlaia f}1at aCcuratciy reflects the. corresponding traditional format data in the traditional format
filing. For example, the use of non-standard special labels or tags (extensions) could introduce
errors, but we expect the open source and public nature of interactive data and the list of tags for
U.$. financial statement reporting would enable sbf’rware easily to detect and identify any
modifications or additions to the approved list of tags. Based oﬁ our knowledge of the existing
sof-ware market, we believe such software and other technology will be widely available for free
or at reasonable cost. Investors, analysts, and other users therefore would be able to identify the

existence and evaluate the validity of any such modifications or additions. We also anticipate

tha: companies preparing their interactive data and investors, analysts, and other users will use

10 ensure'that linkbases not only comply with technical requirements but also are not used to evade accounting
standards. .

2 These bank reports require information that is more structured and less varied than the information we will
" require. As a result, the FDIC’s efficiency gains from the use of interactive data likely would be greater than ours.
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- such devices to search for and detect any changes made to the standard list of tags. The ability of
'ana]ysts and other users to discover mistakes or alterations not consistent with the desired use of

- interactive data may give filers an additional incentive to prepare such data with care and

prdnﬁptly to correct any €rrors.
3. Application of Federal Securities Laws
An ipteractive data file generally v\l/ill be subject to the federal securities laws in a
modified manner similar to that of the voluntary program under new Rule 406T if the filer
submits the interactive data file within 24 months of the time the ﬁlcr first is required t(; submit
interactive data files®' but no later than October 31,2014.2% Rule 406T provid.es that during the

time a filer’s interactive data files are treated in this modified manner, they will be

*
N

 subject to specified anti-fraud provisions®* except in connection with a failure to
~ comply with the tagging requirements that occurs despite a good faith attempt to

comply and is corrected promptly after the filer becomes aware of the failure;

2! The 24-month period would be exclusive of a grace period. For example, a large accelerated filer first required
to submit interactive data for financial statements in a Form 10-Q for the fiscal period ended June 30, 2009, woutd
be required to submit the interactive data by 30 days after the Form 10-Q’s August 10, 2009 due date but its
2d-month period would end August 10, 2011,

2 Inregard to lability and also similar to the voluntary program, we are adopting as proposed an exclusion for

- interactive data files from the officer certification requirements of Rules 13a-14 and 15d-14 of the Exchange Act.

That exclusion is discussed further below in Part 11.C 4.

: 2?3 The specified anti-fraud provisions are Section 17(a)(1) of the Securities Act [15 U.S.C. 77q(a){1)], Scction
10(b) [15 U.S.C. 78j(b)] of and Rule 10b-5 [17 CFR 240.10 b-5] under the Exchange Act and Section 206(1) [15
" U.S.C. 80b-6(1)] of the Investment Advisers Act of 1940 [15 U.S.C. 80b-1 et seq.].
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s U » deemed not filed or part of a registration statement or prospectus for purposes of

Sections 11 or 12 of the Sccurities Act and not otherwise subject to liability under
these sections;
e deemed not filed for purposes of Section 18 of the Exchange Act of Section 34(b) of

the Investment Company Act and not otherwise subject to liability under these

sections; and

o deemed filed for purposes of (and, as a result, benefit from) Rule 103 under

Regulation S-T. 2

In fegard to correcting an interactive data file, we are adding the term “promptly” to the list of
defined terms in Rule 11 under Regulation S-T. Rule 11 defines “promptly” as “as soon as

. b '
reasonably practicable under the facts and circumstances at the time.” The definition is followed

by a non-exclusive safe harbor. The safe harbor generally provides that a correction made by the

later of 24 hours or 9:30 a.m. on the next business day‘aft.er the filer becomes aware of the need

forthe correction is deemed promptly made. If a-filer fails to correct within the safe harbor

34 Interactive data files will be deemed filed for purposes of Rule 103 under Regulation S-T [17 CFR 232.103] and,
as awesulf, the issuer will not be subject to liability for clectronic transmission errors beyond its control if the issuer
corrzcts the problem through an amendment as soon as reasonably practicable after the issuer becomes aware of the
protlem. Interactive data files will be deemed filed for purposes of Rule 103 regardless whether they are eligible for

" the modified treatment provided by Rule 406T at the time submitted. Rule 406T expressly provides that interactive

data files are deemed filed for purposes of Rule 103 to remove any negative inference that otherwise might be drawn
due o the fact that Rule 406T deems interactive data files to be not filed for other specified purposes.
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. timeframe, lhc'ﬁ]er still may have corrected promptly depending on the applicéble facts and

circumstances.
Despite the modified treatment of interactive data files under the federal securities laws, a

filer would be subject to actions under circumstances where the protections of new Rule 406T do

" not apply. For example, the Commission could bring an action against a filer under Section
| 13(a) of the Exchange Act if the filer submits an interactive data file with a periodic report and

“the interactive data file fails to comply with the tagging requirements despite a good faith

attempt, wheré the filer fails to correct the interactive data file promptly after it discovers the
failure. On the (_)thér hand, the Commission would not be able to brin-g an action against a filer
under Séctions 17(a)(2) and (3) under the Securities Act if the filer submits an interactive data
file with a Securities Act registration statement if the interactive da;(a file fails to"comply despite
a good faith effort but the filer acted negligently.

New Rule 406T differs from proposed Rg‘]e 406 primarily by omitting reference to
interactive data in viewable form and applying only for a specified time.

We believe that interactive data in vic-wable form are best addressed in relation to
interactive data files and traditional concepts of liability. Interactive data in viewable form that
are displayed on the Commission’s Web site wiil reflect the related interactive data file and, as a
result, such interactive data in viewable form should be treated in the same manner as the related

interactive data file in regard to a filer’s failure to correctly tag an interactive data file that results
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. *in a failure of the interactive data in viewable form to reflect the related official filing.

.lnteraétivg data 1n viewable form that are displayed on other Web sites would be subject to
--genera\ll anti-fraud principles applicable to republication of another person’s statements.”**
‘Consistent with traditional concepts of hability, a filer would incur no additional liability for a
failure that occurs in both an interactive data file and the related interactive data in viewable
~ form.

We believe that limiting the modified application of the federal securities laws to a
specified period improves the balance between avoiding unnecessary cost and expense and
encouraging accuracy in regard to interactive data because it re_cognizés that issuers and service
providers likely ;vill grow increasingly skilled at and comfortable with the tagging requirements.

In the proposing release, the Commission sought-comment on modified treatment of
interactive data under the federal sccurities laws. Commenters overwhelmingly supported
236

limiting liability, “°* with a fair number of commenters supporting the proposed approach, and a

fair number suggesting that the proposed approach be made less stringent. One expressed the
337

concern that the proposed approach should be made more stringent.””" A significant number

#5 These general anti-fraud principles include the concepts of aiding and abetting and control person liability. In
addition, liakility for interactive data in viewable form displayed by third parties would depend in part on whether
that information is attributable to the filer, See, e.g., Release No. 34-58288 (Aug. 7, 2008) at Section 11.B.2.

36 See, e.g., letters from ABA and IBM.

B7 See letter from CIL.
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' étatled tha't tlje _re_gqlatory text was confusing or unclear, especially as to viewable interactive
.' data. 'F%na.liy; a.féw commenters made other liability-related suggestions, sought clarification of
the Iiabi-]ity]app]ic‘able to situations not intended to be addressed expressly by the_proposed. rules
- Qr c'x_pr.esséd other concerns.
'Co@méntcrg -'support‘ing thé proposed approach generally supported having interactive
| -dal_-a.ﬁ’]e'.s be dlcelmc_:d furnished rath<_:r than filed.?*® Neéw Rule 406T is consistent with the
p.ifolp('_;sallrs and these comn‘wnt;\ because it deemé interactive data files not filed for purposes of
ya;iélils._p.rovisiohs ﬁnder the federal securities laws.
C-omnlle‘nlteré suggesting that the proposed approach be made less stringent did so
-e)lcplicit] y and ilﬁplicitly. For example, while the proposals generally provided th‘at. an intergctive
déta file would b:: _'prot'eétéd from federal securities law liability if the issuer made a g‘ood faith
attempt io prepare it correctly, one commenter criticized the good faith requirement c:xplicitly239
| and others did so implicitly by stating there should be no liability where there 1s no affirmative
intent to'mislead. **° The commenter that criticized the good faith requirement explicitly stated
that it would be problematic becaus_e there would bé litigation over its fiilfillment. | Upon further

reflection and in light of these commen"rs, new Rule 406T requirces a “‘good faith attempt™ to

!
238 See, e.g., letters from AICPA, Deloitte, NYCBA, SavaNet LLC (SavaNet), and UTC. )

2 See fetier from S&C.
M0 See, e.g., letters from ;\ngel, Intel, LG, SCS, Southern, and USS.
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comply with the tagging requirements rather than the proposed “good faith and reasonable

attempt.” We 'bé]iev'c that omission of the reference to “reasonable” should not result in a lesser
degree of effort by issuers but should help to aveid litigation over fulfiliment of the requirement.
" As discussed in detail above, under new Rule 4067 additional liability protection occurs when a
filer makes a good faith attempt and corrects any faiture to comply with the tagging requirements
promptly after the ﬁlel.‘ becomes aware of the failure. In this context, we interpret “good faith™
as not having the scienter required for purposes of the anti-fraud provisions.zq' In a further effort
to help clarify what constitutes adequate effort for purposes of receiving additional liability
protection and as also discussed in detail above, we have adopted a definition for the term
“promptly” that includes a non-exclusive safe harbor.

Three cor'nmentcrs suggested that, at least at the outset of the interactive data submission
requirement, there should be essentially no liability based on interactive data files or viewable

interactive data.?*

Two of these commenters stated that there should be no liability because
tagging would be a “new” process.”*’ The third commenter stated that interactive data are merely

a repetition, in another format, of information already required and there would be little risk that

issuers would affirmatively try to introduce differences between the formats because any such

#' See Emst & Ernst v. Hochielder, 425 US 185, 206 (1976).
22 Gee letters from NYCBA, Safeway, and S&C.

3 See letters from NYCBA and Safeway.
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- differences would be transparent. Similarly, one commenter stated there should be no liability

attributable to the posting of an iriteractive data file because the information would be out of

context.”* We acknowledge these comments but, in general, believe the measured level of

'Iiability that would apply at the outset of the mandated program is appropriate in light of the

current level of development in tagging processes and the effect this level of liability should have
on helping to assure that interactive data are reliable.2*®

Some commenters that supported limited liability at least at the outset of the interactive

data submission requirement suggested that liability be revisited®*® or increased”*’ later.

Similarly, one commenter shggcsted that the imposition of liability on viewable interactive data

be conditioned on the maturity of the tagging and renﬂering technolog,y.248 In that regard, three

commenters suggested that the good faith exception proposed for the interactive data file in part
could form the basis for an exemption for viewable interactive data.>*® As discussed above, we
have decided to limit liability at the outset of the mandated program but phase out the limitation

of liability over time. We believe that treatment of interactive data in viewable form that appears

¥ -gee letter from SCS.
25 See Part I1.B.5 for a discussion of commenter concerns regarding interactive data’s being out of context.
26 See, e.g., letiers from AICPA, E&Y, and Grant Thornton.

ol Sée, e.g., letters from SavaNet and UTC.

8 See letter from ABA.

29 ;$ee, e.g., letters from ABA,‘E&Y, and IBM.
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‘on our Web site in a manner analogous to the treatment of the related interactive data file for

liability purposes is'appropriate in light of the maturity of tagging and rendering technology.

Similarly, we believe that treatment of interactive data in viewable form that appears on other

. Web sites under general anti-fraud principles applicable to republication of another person’s

statements also is appropriate in light of the maturity of such technology.

Commenters stated that the regulatory text was confusing or unclear in various ways,

‘with a focus on viewable interactive data. In terms of specific items, commenters singled out,

for cxamp]e, the proposed Rule 406(c)(3)(C) provision attempting to draw. a distinction between

substantive content and compliance with the tagging provisions of proposed Rule 4052 1n
.terms of general items and viewable interactive data, commenter concerns often r(’;]ated. to the
fact that the proposed rules\ex'pressly addressed viewable interactive data only to the extent, as
converted by the Commission’s viewer, it appeared identical in all material respects to the
related official filing. As a result, commenters indicated that it was unclear what liability applied
to viewable interactive data as rendered by the Commission’s viewer, not identical in all material
respects to the related official filing; and as rendered by a non-Commission viewer.”' We

believe that new Rule 406T clarifies or omits the provisions of proposed Rule 406 that

commenters found confusing. As to viewable interactive data in particular, we now omit

30 gee letters from ABA, Intel, and SCS.

Bl Gee, e.p., letters from ABA and $&C.
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- will often be accessed in their machine-readable form and, even if they were accessed in

reference in the rule to one particular situation in favor of addtessiné viewable interaclivé data in
general under traditional legal and liability concepts as discussed in detail above.
We did not propoée to permit 6r-require legends for interactilve data files." Qne
é:b)ﬁmenter expressly apprbvcd the absence of a legend reql,u'rement,zs2 but four commenters | .

suggested ﬁariously that the Commission require a legend that states people should not rely on

253

the interactive data,”” that they should not rely on it because of limited Iiability,254 or that

people should not use the interactive data in isolation.”®® We believe that attempting to place in

interactive data legends of the type suggested would be impracticable because interactive data

viewable form, might not be accessed in a place where the legend would appear. Astoa legend

that states people should not rely on the interactive data in particulér, such a legend would be

. unnecessary because there is no reason the data should not be reliable and, were they not reliable,

they would have little value.

2 See letter from CFA. Under the current voluntary program, the filing with which interactive data are submitted
must disclose that the purpose of the interactive data is to test the related format and technology and, as a result,
investors should not rely on the interactive data in making investment decisions.

253 See, e.g., letters from AICPA, CAQ and PWC.

5 See Ieiters from CAQ and PWC,
55 See Ietitcr from ABA.,
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. | | To assist filers in ensuring the accuracy of their interactive data s'ubmissions, we plan to
rmake avai]al_)']c to filers the o.pport.unity to make a test sﬁbmission wi_th the Commission. The
 test submission will enable the filer to learn how the validation system would respond if the test
submission were a live submussion and then, if the filer wishes, use the Commission’s pre-viewer
t(.) see the viewable interactive data that would be displayed on the C(_)mmlj's_sion Web site if the
interactive data were acceﬁled and disseminated.”® If the validation system finds an'error, it will
advise the filer of the nature of the error and as to whether the error was major or minor. As
occurs in the voluntary program, a major error in an intéractive data exhibit that was part of a
live filing will cause the exhibit to be held in suspense in the electronic filing system. The rest of
-the filing will be accepted and disseminated if there are no major errors outside of the interactive
data exhibit. If that were to happen, the filer will nced to revisé the interactive data exhibit to
. eliminate the major error and submit the exhibit as an amendment to the filing to which it is
' - iﬁtended to appear as an exhibit. A minor error in an interactive data exhibit that is part of a live
filing will not prevent the interactive data exhibit ﬁom being accepted and disseminated together
wiﬂ; the rest of the filing if there are no major ervors in the rest of the filing. We believe it will
bé appropriafe to accept and disseminate a filing without the interactive data exhibit submitted
with it if only the exhibit has a major error, in order to disseminate at Jeast as much information

at least as timely as would have been disseminated were there no interactive data requirement.

% The EDGAR Filer Manual addresses test submissions primarily at Section 6.6.5 of Volume IL
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.' . *.Some commenters sought clarifications on whether there might be auditor liability on

interactive data files.2®” There is no additional basis for auditor liability based on data tagging.
'Al'so, an auditor will not be required to apply AU Sections 550, 711 or_’}'22 to interactive data

1

- _ _prdvided in an exhibit or to the related viewable interactive data.>*
In ;His regard, we:alsé note th.at we are not requiring that filers involve third parties, such
a.s apditors or consultants, in the creation of their interactivé data filings. We are taking this
approach after considering various factors, including:
* commenters’ views;
¢ the avai]‘abi]ity ofa comprehensivc list of tags for U.S. ﬁnaﬁcial statement "reporting
from which-appropriate tags can be selected, thus reducing a filer’s need to develop
new elemfs:n’(ls;zs9
| . | s the avai]ability of user;ﬁ'iendly software with which to create the interactivé data file;
o the multi;year phase-in for each filer, the first year of which entails the relatively
straigﬁtfonvard process of tagging face ﬁnaln(.:ial statements, as was done during the

voluntary program, and block tagging footnotes and financial statement schedules;

o the availability of interactive data technology specifications, and of other XBRL U.S,,

B7 Sce c.g., letter from E&Y.
2% "Soe Part 11.C.4 below for a further discussion of AU Sections 550, 771 and 722.

»? We expect the same will be true with respect to the tags for reporting under IFRS as issued by the 1ASB.

o )
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XBRL Intemational, and Comm:ss:on resources for preparers of tagged data; ;260

. * the advances in rendering/presentation soﬂware and validation tools for use by
preparers of tagged -data that can identify the existence of certain tagging errors;

¢ the expectation that preparers of tagged data will take the initiative to develop

practices to promote accurate and consistent tagging; and

e the filer’s .and. preéarcr’s ]iabi]ity for the acc;xra;:y of the traditional format version of

the financial statements.

Many commenters believed that issuers should not be required to obtain auditor
assurance on their interactive data submissions at least at the outset of the interactive data
Submissioﬁ requlirement,m but a few coﬁmenters favored requiring assurance to enhance
rc:liabi'h'ty_.z"’2 Some commenters suggested monr:toring interactive data submissions and

263

cons;deﬁng whether to introduce an assurance requirement in the future.” We acknowledge the

% An example of Commission resources includes the EDGAR Filer Manual.

%! See, e.p., letters from AICPA, Deloitte, FEI, Gen. Mills, IMA, lilinois Society of Certified Public Accountants
(ILSCPA), and Teva.

»2 See, e.p., letiers from CalPERS, CFA and CM. In connection with stating their concerns about the lack of
auditor assurance, two of these commenters also stated their concern about the absencé of management certification
of interactive data under the proposed exclusion of intcractive data from the officer certifi cauon requirements of
Rules I3a—l4 and 15d-14. Sce letters from CFA and CII -

28 See, e.g., letters from AICPA, CAQ, Deloitie, E&Y, Grant Thomnton, and KPMG.
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concerns of the commenters that believe we should require assurance on interactive data. For the

o

reasons discussed above, however, we believe an assurance requirement 1s not now necessary.

’

A number of commenters, including many representing the auditing profession,

recommended that the Commission and the PCAOB provide guidance to issuers and auditors for

situations where an issuer wanted to voluntarily obtain some form of auditor assurance on

264 We note that issuers can obtain third-party assurance under the PCAOB

interactive data.
Interim Attestation Standard—AT sec. 101, Attest Engagements on interactive data, and can start
and stop obtaining assurance whenever they choose.”® We understand that the PCAOB is aware

of sentiment in favor of interactive data-specific attestation standards.

Auditing firms generally did not support requiring 1ssuers to obtain auditor assurance on

- data tagging, and stated their concern that users of interactive data financial statements may

incorrectly assume that auditor assurance has been provided on the data tagging.?® These
auditing firms recommended:
e requiring issuers’ filings to specify clearly the extent of auditor involvement with the

interactive data exhibil;267

% These included 1agging in general (see, ¢.g., letters from AICPA and UTC); extensions (see, e.g., letters from
AICPA and UTC); and correct associated data (see, e.g., letter from UTC).

25 [f an issuer wishes to refer in a filing to third party assurance voluntarily obtained from an auditor or other party,
the issuer must comply with applicable consent requirements. :

26 See, e.g., letters from CAQ, Deloitte, E&Y, Grant Thomton, KPMG, and PWC.

7 See, e.g., letters from Deloitte, Grant Th(;rmon, and PWC,
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 requiring the interactive data submission to state that it is not subject to assurance

when no assurance has been provided;®

. pr‘ohibit;ng tagging the auditor’s report;**® and

* revising the standard audit report to clanfy tﬁe extent to which, if any, the audit

. extends to interactive data.2”®

Some commenters sugg:cstcd monitoring the mteractive data submission program and

21 As stated previously,

considering whether to introduce an assurance req‘uirement. in the future.
t\he Commission does not believe that auditor involvement is necessary with respect to the
interactive data file. We also believe that the rules as adopted address some of the commenters’
concemns regarding the perception of auditor involvement in the creation of the interactive data
exhibit. Although Rule. 405 as adoptea does not include a requirement that auditors’ reports be
tagged, the rules ao not prohibit issuers from indicating in the financial statements (such as in a
footnote) the degree of auditor involvement in the tagging process. Accordingly, we believe that

an issuer can make clear the level of auditor involvement or lack thereof in the creation of the

interactive data exhibit.

28 Qee, e.p., letters from Deloitte, E&Y and Grant Thornton. - -

%9 See, e.g., letters from CAQ, Deloitte, E&Y, Grant Thornton, and KPMG.

< 0 gee, c.g., leiter f;oti‘] Decloitte.

27 Sce letters from AICPA, CAQ, Deloitte, E&Y, GT, and KPMG.
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4. - Officer Cernfcat:ons and Integration of]nteractwc Data and
I " Business Information Processing '

. Rulés'l 3a-14 and 15d-14 generally require officers to certify in periodic reports to

';,\{a‘r'ious‘n?att_érs relating to internal control over financial reporting®”” and disclosure controls and

" procedures.’™

We are adopting amendments that exclude interactive data from the officer certification

- requirements of Ru]es ]3a-14 and 15d-14. We believe that adopting these amendments is part of

smkmg an appropnate balance between avoiding unneccssary cost and expense and encouraging
aCCuracy in regard to interactive data. A numbcr of commcntcrs stated that interactive data
submissions should not be included within the scope of officer certifications,” but two

commenters expressed concern about the exclusion®” and one commenter recommended that

m Excha'nge Act Rules 13a-15(f) {17 CFR 240.13a-15(f)] and 15d-15(f) [17 CFR 240.15d-15(f)] define the term

Tt I H H " : . . . .
internal control over financial reporting,” in general, as a process designed by or under the supervision of specified

persons and cffected by the issuer’s board of dircctors, management and other personnel “to provide reasonable
assurance regarding the reliability of financial reporting and the preparation of financial statemenis for external
purposes in accordance with [GAAP] and includes [specified] policies and procedures.” Rules 13a-15 and 15d-15
generally require specified issuers to maintain internal control over financial reporting and require the management.
of those issuers to evaluate the effectivencss of the issucr’s internal control over financial reporting. In addition, the
certifications specified by Item 601(b){31) of Regulation S-K and Instruction B(e) of Form 20-F that relate to these
specified issuers, generally must address the establishment, maintenance, design, changes in and deficiencies and
material weaknesses related to the issuer’s internal control over financial reporting.

2 Rules 13a-15(c) and 15d-15(c) define the term “disclosure controls and procedures™ as “controls and other
procedures of an issuer that are designed to ensufe that information required to be disclosed by the issuer in [its
periodic] reports . . . is recordcd processed, summarized and reported within the time periods [required].”

M gee, e.p., letters from FirstEnergy, LGI, NYCBA, Safeway, Southern, Teva, USS, and WellPoint.

2735 See Ietters from CFA and CIL : ~
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'ihey be included after the two-year phase-in perio

d_27(1

The commenters supporting the exclusion

cited varying reasons including, for example, that an officer should not be required to certify to

data that is not human-readable®”’

and that inclusion would result in increased expense and
exposure without commensurate investor benefit.>”® The commenters expressing concern cited
the exclusion together with the absence of an auditor assurance requirement as together resulting
in less confidence in the interactive data than in traditional format information. As stated above
in regard to liability generally, we believe that adopting the officer certification exclusion is part
of strik}ng an appropriate balance between avoiding unnecessary cost and expense and
enc;ﬁraging accuracy. We intend to monitor implementation and, if necessary, make

appropriate adjustments in the future regarding officer certifications.

As the technology associated with interactive data improves, issuers may integrate

interactive data technology into their business information processing, and such integration may

have implications regarding intemal control over financial reporting no different than any other
controls or procedures related to the preparation of financial statements. If this integration
occurs, the preparation of financial statements may become interdependent with the interactive

data tagging process and an issuer and its auditor should evaluate these changes in the context of

% gSee letter from AICPA.
27
See letter from Safeway.

2 Gee letter from NYCBA.
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their reporting on internal control over financial reporting. However, this evaluation is separate

~from the preparation and submission of the interactive data file, and as such the results of the

evaluation would not require management to assess or an auditor to separately report on the

iss_qer"s interactive dgta file provided as..an exhibit to a ﬁ!cr_’s reports or regisiration statements.
Some commenters sought clarification of whether the basis for the proposed exclusion of
interactive data from officer certiﬁcatibn is that interactive data are not within the scol.ae of
aisclosure controls and procedures.279 In t}{is regard, one of the commenters noted that tﬁe
Commission did not propose amendments related to Sarbanes-Oxley requirements to Items 307
(disclosure controls and procedures), 308 (intemg] control over financial reporting) or 601
(exhibits) of Regulation S-K. Asa r_eSuIt, the commenter recommended that the final rule

. L

explicitly address these areas to avoid misunderstandings and potential delays in -

280

ii‘nblementation. As discussed above, we are excluding interactive data from the officer

N

certification requirements as part of our effort to strike an appropriate balance between avoiding
unnecessary cost and expense and encouraging accuracy in regard to interactive data. Interactive
data would fall within the definition of “disclosure controls and 'pfocedures” and, accordingly,

we are not adopting the exclusion on that basis.

SAS 8 (AU Section 550) was 1ssued in December 1975 to address an auditor’s

2 Gee, e.g., letters from Deloitte and KPMG.

80 See letter from KPMG.
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consideration of information in addition to audited financial statements and the independent

auditor’s report on the audited financial statements included in documents that are published by
an entity (e.g., an annual periodic rc;port). Similarly, paragraph 18(f) of SAS 100 (AU Section
722) addresses an auditor’s consideration of other information that accompanies interim financial
statements included in quarterly periodic reports. W.ilh respect to registration statements, SAS
37 {AU Section ’}l 1)y'was issued in April 1981 to address the auditor’s responsibilities in
connection with filings under the federal securities statutes.

As we stated in the proposing release in regard to the proposed rules, with respect to the
adopted rules, an auditor will not be required to apply AU Sections 550, 722, or 711 to the
interactive data provided as an exhibitin a combany’s reports or registration statements, or to the
viewable interactive data. Several commenters agreed that an auditor would not be required to
apply AU Sections 550, 711 or 722 to the interactive data provided as an ¢xhibit or to the related
viewable interactive data but wanted the PCAOB to formalize that view ?*! We understand that

the PCAOB is aware of this matter.

Bl See, e.p,, letters from BDO, CAQ Deloitte, E&Y and PWC.
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5. .Continucd Traditional Format

IT-he new rules will not eliminate or alter existing ﬁl'in_g réquirements that financial
é'tatém.ehlt"s am*:l financial statement schedules Be fifed i traditional format. We believe investors
and analysts may wish to use the traditional format to obtain an elcctrénic-or printed copy of the
entire régistratién statement or report either in addition to or instead of disclosure formatted
using inﬁ;ract.ivc data.

The vast majority of commenters stated that the Corﬁmission should continue to require
human-rcadable financial statements in traditional format even if it required interactive data
format as well.?® Most of these commenters also stated that the Commission should monitor the -
development of technology that could enable companies to file information in a manner that
provides the processing benefits of interactive data and the visual clarity of the traditional

format. These commenters reasoned that when such technology is developed, it would be

_ appropriate to require only the single resulting format. |

D. Required Items
1. Data Tags
To comply with the proposed rules, filers using U.S. GAAP will be required to tag their

financial statements using the most recent list of tags for U.S. financial statement reporting, as

%2 Gee, e.g., letters from Southern, AICPA, IBM, National City, NYSSCPA, and UTC.
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._r'ci-s;ased by XERL U.S. and required by the EDGAR Filer Manual.”™ Each company will be
rec;_uireii to use 6|1e orl more of the éve standard industry-speciﬁc lists identified in the EDGAR
Filer Manual, as is appropriate for its business.®*’ |

| : ‘Regylz;r up.dates to t‘hellist of tags fqr U.S. financial statement reporting will likely be
ﬁosted ann'ula_]l"y and be available for downloading. In addition, imen'n‘1 extensions may be made
al'vai]alb-‘llé_ ‘i:'”(')r):dcr);wnl-oad in order to re.ﬂcct ch‘an'ges-in accounting and reporting st_'andards. To
prov_ide cdmph:ﬁies sufficiént time to become familiar with any such updates, er anticipate
givi}ig ad\{ahce notice Béfore requiﬁng use of an updated list of tags. Based on experience to
date \;Ji.th, the most recent updéte'to the list of tags, we believe that it is sufficiently developed to
support thé interactive data disclosure rcquirement; in the new rules.

h Simi]arly; filers uslinglFRS as issued by the IASB will l;e required to tag their financial
infomati§n using the mhost recent list of tags for international financial reporting, as released by

the IASCF and specified in the EDGAR Filer Manual.?®* Although IFRS tags are not currently

supported by EDGAR, the Commission will give notice when filers can voluntarily submit

23 The latest list of data tags for U.S. financial statement reporting was released on April 28, 2008 and is available
at hitp:./xbrl.us/pages/us-gaap.aspx. See XBRL U.S. Press Release, XBRI. US Fmahzes US GAAP Taxonomies
and Preparers Guide with Delivery to SEC, (May 2, 2008).

%4 We note that the vast majority of companies will fall under the Commercial and Industrial industry group.
Additicnal guidance on the industry-specific lists is expected to appear in the EDGAR Filer Manual.

5 The International Accoﬁnting Standards Committee Foundation has been developing the IFRS financial
reporting tag list since 2002. See http://www.iasb.org/xbrl/index.html. The 2008 version of the IFRS financial

reporting tag list was, as noted-above, finalized in June 2008 and is planned to be updated annually for changes in
accountng and reporting standards. .
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filings using the IFRS taxonomy.
. Oneofthe principal benefits of interactive data is its extensibility—that is, the ability to

'zl_dd 16 the standard list of tags in order to accommodate unique circumstances in a filer’s
. : '

particular disclosures. The use of customized tags, however, may also serve to reduce the ability

of users to compare similar information.across companies. This was the source of a significant

amount 6f'comment. Some commenters were concerned that currently available standard

taxonomies do not cover many company specific extension needs and any increase in customized

taxon"om‘y extensions would directly interfere with the comparability of inter-company data.?¢

A number of commenters suggested ways to facilitate interactive data tagging, which included
87 . 288 : . 289 S -

monitoring,”  cataloging,””" and discouraging™~ extension use as well as revising the Preparers

Guidé to put it in plain English.2
" We acknowledge these concerns. In order to promote comparability across companies,

the néw rules, as proposed, will limit the use of extensions to circumstances where the

apprdbriate financial statement elemient does not exist in the standard list of tags. The new rules

¥

2 el

2 See, e.g., letter from Europeanssuers. -
w See, e.g., letter from CFA.
L Seé, Q;g;, letter from ABA.
.7 See; e.f . letters from Grant ﬂomton; CFA, Morgan Stanley, and Rivet.

B0 See, e.g., letter from Grant Thornton,
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alsn require that wherever possible and when a standard element is appropriate, preparers change
the label for a .ﬁnancial statement element that exists in the standaxfd list of tags, instead of
creating a new customized tag. For example, the standard list of tags for U.S. GAAP includes
. the ﬁn'ancial statement element “gross proﬁt.’; The list does not include “gross margin,” because
this is‘d‘eﬁnitionally the same as “gross profit”—both are generally used to mean “excess of
revenues 6ver the cost of revenues.” A filer using the label “gross margin™ in its income
statement should use the tag corresponding to the financial statement element “gross profit.” It
wo2lc then change the label for this item on the standard list to “gross margin.”

Finally, under Item 401(c) of Regulation S-T, voluntary filers’ interactive data elements
must reflect the same information as the corresponding traditional format elements. Further, no

29! We are not

Qata element can be “changed, deleted or summanzed” in the interactive data file.
éﬁanging this equivalency standard for financial statements provided in interactive data format as
required by the new rules.

2. Regulation S-T and the EDGAR Filer Manual

The new rules require that filers provide interactive data in the form of exhibits to related

registration statements and reports.”*® Interactive data will be required to comply with our

! Ttem'461(c)(2) of Regulation S-T.

2 The requirement to submit XBRL data as an exhibit will appear in ltem 601(b)(101) of Regulation S-K,
paragraph 101 of the Information Not Required to be Delivered to Offerees or Purchasers of both Form F-9 and
F-10, Item 101 of the Instructions to Exhibits of Form 20-F, paragraph B.7 of the General Instructions 10 Form 40-F
and paragraph C.6 of the General Instructions {0 Form 6-K.
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Regulation S-T*”* and the EDGAR Filer Manual. The EDGAR Filer Manual is available on our

‘Web site. It includes technical information for making electronic filings with the Commission.
Volume I of this manual includes guidance on the preparation, submi.ssion, and validation of

. interactive data submitted under the voluntary program.

.In addition to both Regulation S-T, which will include rules we are adopting, and the
i_ns'tructijons in our EDGAR Filer Manual, filers may access other sources for guidance in tagging

'thei"riﬁnati.c':iall ihfo_rmatién. These include the XBRL U.S. Preparers Guide; user guidance

' .accbinpanyihg tagging software; and financial printers and other service providers. New

s'oﬂwarc and othe'r. forms of third-party support for tagging financial statements using interactive

-data are also becomiﬁg widely available.

~—

B. Consequences of Non-Compliance and Hardship Exemption
' The new rules provide, as proposed, that if a filer does not make the required interactive
data sukmission, or post the interactive data on the company Web site, by the required due date,

the filer will be unable to use short form registration statements on Forms S-3, F-3, or $-8.*

3 Rule 405 of Regulation S-T directly sets forth the basic tagging and posting requircments for the XBRL data and
requires compliance with the EDGAR Filer Manunal. Consistent with Rule 405, the EDGAR Filer Manual will
contain the detailed tagging requirements. . ,

‘ .

 Forms $-3, F-3, and $-8 are regarded as short form registration statements because they enable cligible issuers to
register securities for offer and sale under the Securities Act by providing information in-a more streamlined manner
than they otherwise could. In order to be eligible to use these short forms, an issuer must meet specified
requirements, including being current in its filing of Exchange Act reports. In general, an issuer is current if it has
filed ait of its required Exchange Act réports for the twelve months before filing the registration statement. Filers
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This disqualification will last until the interactive data are provided. During the period of
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disqualification, the filer also will be deemed not to have available adequate current public
imformation for purposes of the resale exemption safe harbor provided by Rule 1 44 Once a
filer complies with the interactive data submission and posting requirements-—provided it

per.ious]y filed its financial statement information in traditional format on a timely basis—it will

deemed to be timely and current in its periodic reports.
We believe that precluding the use of short form registration statements during any

riod of failure to comply will appropriately direct attention to the interactive data reporting

quiremert. Allowing filers to reestablish their current status by later complying with the

eractive data reporting requirement will strike a reasonable balance of negative consequences
d recognition that the company’s traditional format reports will have been filed.

Consistent with the treatment of other applicable reporting obligations, we are adopting

hardship exemptions for the inability to timely submit interactive data. Rule 201 under

tha

t are unabie to usc short form registration also are unable to incorporate by reference certain information into

Forms S-4 and F-4. See Itcm 12 of Forms 5-4 and F-4.

s
Se

e

Rule 144 under the Securitics Act creates a safe harbor for the resale of securities under the exemption from
uritics Act registration set forth in Section 4(1) of the Securities Act [15 U.S.C. 77d(1)]. In order for some
ales of sccurities to comply with Rule 144, the issuer of the securities must be deemed to have adequate current

pablic information available as specified by Rule 144(c)(1) [17 CFR 230.144(c)(1})]. Rule 144(c)(1) deems an issuer

I

Gl

Cal

)

vired to file reports under the Exchange Act 1o have adequate public information available if it is current in its

ng of Exchange Act periodic reports. In general, an issuer would be deemed current for this purpose if it has filed
of its required Exchange Act periodic reports for the twelve months before the sale of securities for which the

le 144 safe harbor is sought.
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Regﬁ]‘a‘t%an é-flf_})rovicles for temporary hardship exemptions. Rule 202 under Regulation S-T
pro:vides- for cont nuing hardsh'ip exemptlions.zgf’

N Rule ..2('].] generally provides a lempérary hardship exemption from electronic submission
of i;1f0ngné!ion, without staff or Commission action, when a filer experiénces unanticipated
technical difficulties that prevent timely preparation and submission of an electronic ﬁlipg. The

temporary hardship exemption pernits the filer to initially submit the information in paper but

requires the filer to submit a confirming clectronic copy of the mmformation within six business

days of ﬁ]‘ing the information in paper. Failure to file the conﬁrming clectronic copy by the end
of that period results in short form incligibility.?’

We réc’ognize the inherently electronic nature of interactive data. In light of this and the
conseque‘n'ces to -an issuer of not timely submitting interactive datla, we are revising Rule 201, as
proposed, to provide a temporary hardship exemption that does not depend upon filing a paper
version.| This exemption will apply without staff or Commission action if a filer experiences

unanticipated technical difficulties that prevent the timely preparation and electronic submission

2 We have amended Rule 12b-25 [17 CFR 240.12b-25] under the Exchange Act, which, in general, deals-with
notiﬁcalio'n of the inability to timely file or submit all or part of specified forms and deems such forms to be timely
filed undc:r specificd conditions. We added paragraph (h) to state that the provisions of the rule do not apply to
mteractwe data files and thal filers unable to submit or post interactive data files when required must comply with
the hardshlp exemption requircments of either Rule 201 or 202 of Regulation S-T. New paragraph (h) will treat
:meracuve! data files in a manner similar to that which current Rule 12b-25(g) treats electronic filings in general.
When Rule 12b-25 provides that the financial statements in traditional format are decmed filed timely even though
actually fi ]ed later, the related interactive data exhibit must be submitted and posted on the date the related
traditional’ format financial statements are actually filed, not when they are deemed to be filed under Rule 12b-25.

7 Rule 201 of Regulation S-T.
‘ 108




T SN

.l 7-"-:' '(ifi-qiéra‘c_livé_ data. The revised 'tciﬁporary hardship exemption ;vill cause the filer to be deemed
| | cui’ré_ni for purposes of incorporation by reference, short form registration, and Rule 144 for a
1 H o ‘ -
' | _ ; period of up to six business days from the date the interactive data were required to be
o s'ubmitt‘lf:-(l.298 If the filer does not electronicall y submi.t t_hc interactive data by the end of that
p?fliéd: from th.e seventh business day forward the filer will not be deemed current until it does
o .fél;acltroi;nigally submit the interactive data. Similarly, we are revising i{ule 201 to provide an
. ééﬁ;;}gén{ié]lfy mirror-image eﬁémptio.n from the n.ew rcqﬁiremeht for an ;ssuer that has a corporate

" "Web site to post the interactive data on its Web site. .

]
1

Rale 202 permits a filer to apply in writing for a continuing hardship exemption if

| iqfdﬁnztian othenn;isg required to be submitted in electronic format cannot be so filed without
undue turden or expense. If.the Commission or the staff, t‘h‘rouglh authority delegated from the

. R Commission, grants tﬁe request,'thc ﬁlcr mﬁst file the information in paper by the applicable due

¢ date and file a copﬁrming' electronic copy if and when speci.ﬁed in the grant of the request.

1 We are revising Rulel202,. as proposed, to provide that a grant of a continuing hardsiaip

exempion for interactive data w-illtnot reéuire a papér submission and that the filer will be

deemed f;unent until the end of the period for wﬂich the exemption is granted. Rule 202 also

prOVi(ieSi‘ ti‘lat, if the ékemptiqn ‘was granted for only a specified period rather than indefinitely,

] .
E

13

b ,';{'-i«
(-

i :
| i
L \
i ! .
'| 3 The iformation would not have to be filed in paper first, as this would be meaningless in the case of interactive
data. :
_

®
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ﬂ;c; fiter w-ill be deemed current up to the end of that period. 1f the filer does not electronically
Qb.mit the interactive data by the end of that period, from the next business day forward the filer
wil]]' nct be deemed current until it does‘electronicallyn submit the interactive data. Similarly, we
gre rq\dsing ﬁu]e 202 to pr(;vide an essentially mirror-image exemption from the new
m:quirement_ for an issuer that has é corporate Web site to post the interactive data on its Web
site. |

A few commenters generally supported the proposed _consequcnces for late submissions
and ‘Web site postings of interactive data files,”® but several objectcd.300 Some commenters
cbjected to all of the proposed consequences for late-submissions and postings as, for example,

I’ or inappropriate because the same information would be on file

vnduly harsh in genera

already in traditional format.*® One commenter claimed that in analogous situations the

Commission decided not to impose similar consequences. The commenter noted that in Release
: p q

Mo. 34-49424,°" the Commission decided not to impose short form eligibility or Rule 144

current public information loss for failure to provide timely certain disclosures required by Form
I

® See, z.p.. letters from CFA, E&Y, Grant Thomton, LG, and UTC.
O See, 2.2, letters from ABA, CSG, LGI, NYCBA, S$CS, Southern, and USS.

‘3m_ See, 2.2, letter from NYCBA.

W gee, e.g., letter from CSG.

3 Release No. 34-49424 (March 16, 2004) [69 FR 15594].

| : 110

1
1
I
1



l
i
i
i

304 " The dlsclosurcs involved, however, were reqmrcd by items that we stated may require

i

Iﬁanagcmem to make rapid materiality and otherJudgmenls within the compressed Form 8-K

N ﬁlmg t1mcframc and issuers would not have been ab]e to reestablish short form eligibility upon .

. .1
3°’| 44 U.S.C. 3501 et seq.

' Compliance because they would have been deemed noti.timely rather than not current,

b

' !
We acknowledge these concerns, but in adopting the rules as proposed we believe that

'

the consequences imposed will provide a useful compliance incentive and that commenters’

\ +
L 1

concerns are mitigated somewhat by the availability ofthe temporary and continuing hardship

Exemp‘uons and the ability of filers to reestabllsh thelr current status upon complying with their
interact'ivc data requirements.

S e

Ml. PAPERWORK REDUCTION ACT =~

i
1

A. Background
. The amendments contain “collection of information” requirements- within the meaning of
the Paﬁerwork Reduction Act of 1995, or PRA.% Th(% purpose of the amendlw;ents is to make
f":"nancijal information easier for investors to analyze anid‘ to assist issul_ers in automating regulatory
f-lings and business information processing. We publizshed a reques:tl for comment on the

collection of information requrements in the proposmg release, and submitted a request to the

i
\
'
i
i
1
i
|

i :

! ¢ 1 _
* See Iett'er from ABA. This commenter also pointed out that in Release No. 34-46464 (Apr. 8, 2003)
[67 FR 58480], Release No. 34-46464A (Scpt. 5, 2003) [67 FR 17880] the Commission stated that it considered
making Web site posting of reports a condition to short form eligibility but conctuded such an approach would be

overly burdensome. }
I !
t

i ) | 111
S
1

1
!
i
o .
l



C ’ : '
Office of Managemient and Budget {OMB), for review in accordance with the PRA. OMB

responé(:ad that it will not act on the request until the Commission supplements the request at the

adoptirgf stage with a discussion that includes the Commission’s response to comments received

v :

.— ‘on the-proposed rules. Our new estimates that take into account variations between what we

proposed and what we are adopting reflect a burden that is not significantly different than the
i .

estimates from the proposing release. When we receive OMB clearance, we will publish notice
S
in the Federal Register. An agency may not conduct or sponsor, and a person is not required to

‘responc to, an information collection unless it displays a currently valid OMB control number.

3% 44 U.5.2.3507(d) and 5 CFR 1320.11.
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The title for the new collection of information the amendments will establish is
“Interactive Data™ (OMB Control No. 3235-0645). This collection of information relates to
already existing: regulations and forms adopted under the Securities Act and the Exchange Act
that set forth f'maﬁcial disclosure requirements for registration statements as well as periodic,
current and transition reports and Forms 6-K. The amendments will require issuers to submit
specified financial information to the Commission and post it on their corporate Web sites, if
any, in interactive data form. The specified financial information already is and will continue to
be required to be submitted to the Commussion in traditional format under existing registration
statement as well as periodic, current, and transition report and Form 6-K requirements.
Compliance with the amendments will be mandatory according to the phase-in schedule
previously described 3% Issuers not yet phased-in, however, could comply voluntanly with the
amendments when the appropriate taxonomies are supported by EDGAR. The information
required to be submitted would not be kept confidential by the Commission.

B. Rcporting and Cost Burden Estimatcs

1. Registration Statement and Periodic Reporting

Form S-1 (OMB Control No. 3235-0065), Form S-3 (OMB Control No. 3235-0073),

Form S-4 (OMB Control No. 3235-0324), and Form S-11 (OMB Control No. 3235-0067)

prescribe information that a filer must disclose to register certain offers and sales of securities

7 See Part 11.B.




I
1
i
i

-
d thc Secuntlcs Act. Form F-1 (OMB Control No. 3235 0258) Form F-3 (OMB Control
l.

e ——

J .
- ¥
: NO 3235 -0256), Torm F-4 (OMB Control No. 3235 0325), Form F 9 (OMB Control No

| 3235- 0377) and F-10 (OMB Control No 3235 -0380) presciibe 1nformatlon that a foreign
pr;vatlle; issuer must disclose to register certain qffers.a11d sales of securities undgr the Securities

-- AL i:onn 10-K (OMB (fo_ntr_c_)l No. 323 5-0063).§rescribes inﬁ);’matioﬁ that a filer must disclosc;
z;n%nqzil]y to the market about it.s bus.inés.s. Form 10-Q (OMB C_Zontroi No. 3235-0070) prescribes
in.:forn'[;éa‘tion_ that a filer mu.s.t.ldiscllosé crluartcrlyrllo the market about its business. Form 10 (OMB
Nq. 3:2;3:'5-0064') p.llcs‘crib'es infoﬁatiOn that. alﬁler I_TIUSl di_s!closg: when re.g.istlc.-:'ring a class of
sccun;tl:cs p.ursu'an.t to the Iéxchange Act Fonp 8-K I(OMB No. 3235-0060) plrescribes

inifonﬁation an issuer must disclose to'the market upon the occurrence of certain specified events

.'a‘n""d c’nébles an issuer to disclose oth.er-infdmation volﬁntarily. Form 20-F (OMB Control No. -

P

,32}1’,5-f)i288)and Form 40-F (OMB No. 3235-0381) are used by a fofcign private issuer both to

registtlzir a class of securities under the Exchange Act as well as to provide its annual report
_ e
: rcqu1r{ed under thc Exchange Act. Form 6-K (OMB No. 3235 -0116) prcscnbes mformatlon that

e fprcl gn private issuer must dlsclose regardmg certain spcc1ﬁcd changes to its business and
secj‘:uri iés pursuant to the' Exchange Act and enables an issuer to disclose other information

. ' |
vo%umamly._ _

As previously noted, we are ad'o'p?in_g the aritendments substantially as proposed. We

é
i} B
1
|
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expzct the variations between what we proposed and what we adopted to lessen the collection of
' ‘ihfcnﬁét'iolll burden, even after accountin g for the amendments requiring companies to submit
inte;éc-:iyc data for financial statements contained in additional forms - Securities Act
;r?é'gistration statements on Fénns F-9 and F-10, periodic reports on Forms 40-F and current
r‘epo@ on Fbrms 8-K and reports on Forms 6-K that contain updated financial statements that

b ave“ﬁcen revised to reflect a sub;equent event rather than the correction of an error.

+ * While we are adopting the proposed requirement to tag separately each amount within a
f}oo..tno‘.te (i.e., monetary value, percentage, and number), in contrast to {he }Sroposa]s, we will

e ermif, but not require, filers to tag, to the extent they choose, each narrative disclosure. As a

esult, the cost estimates for detailed tagging in the adopting release are reduced by 30%, to 70

Al

hours for the first filing, and 35 hours for subsequent filings. Permitting rather than requiring

filers tc tag cach narrative footnote disclosure contributes significantly to lessening the estimated

collection of information burden.”®®

" As noted above, in contrast to the proposals, we are adopting amendments requiring
compar.ies to submit interactive data for financial statements contained in additional forms -

Securiﬁes Act registration statements on Forms F-9 and F-10, periodic reports on Forms 40-F

and cut-ent reports on Forms 8-K and reports on Forms 6-K that contain updated financial

b
I
\

o The, other factor that coniributes significantly to Iessening the estimated collection of information burden is the
reduchon in the estimated number of filers subject to the interactive data requirements due to the elimination of
’ "|s:.uen of asset-backed securities. Such issuers inadvertently were included in the estimate made in connection with

the pnoposed rules.
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statements that have been revised.to reflect a subsequent cvent rather than the correction of an

CrIToT. Thc amendments expanding the forms subject to the interactive data requirements tend to

increas"é the estimated collection of information burden but this increase is more than offset by

a

the factors that tend to decrease the collection of information burden.

! .
: We expect the following variations from the proposal will not affect the collection of
informéation burden in more than a negligible and non-quantifiable way.

3 .
-;- The amendments will require that interactive data be submitted with a Securities Act
th q
[ f

‘registration statement filing only after a price or price-range has been determined and

I
hl
3
1y

‘ any later time when the financial statements are changed rather than, a§ proposed,
g requiring interactive data submissions with each filing.

I

j- The timing of the required Web site posting has been eased. A filer must post the

E interactive data exinbit on its corporate Web site ﬁot later than the end of the calendar
: day it submitt.ed or was required to submit the interactive data exhibit, whichever is

;l earlier. As propoged, Web site posting would have been required by the end of the
business rather than calendar day.

e Interactive data will be required to be posted for .at least 12 months on an issuer’s

Web site. The proposing release did not specify this, but commenters requested

clarification.

e T S o
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The information required by the new collection of information we are adopting, will

]
correspond to specified financial information now required by these forms and will be required

to appear in exhibits to these forms and on filers’ corporate Web sites. The compliance burden
estimates for the co]leétion of information are based on the phase-in, beginning with
approximately 500 large accelerated filers subject to the rules in the first year, followed by
approxmmately 1,000 more filers in year two and approximately 8,700 more filers in year three.
These numbers are estimated using the public float measured on the last day of the second
quarter following the company’s most recent fiscal year end — the same date used to determine a
filer’s accelerate filer status. The proposing release estimated a larger number of f.ilcrs being
phased in, including 1,300 in year two and 10,200 in year three. In those estimates, issuers of
asset-backed securities, who annually file a Form 10-K, were included. Those issuers, however,
typically are not required to and do not include their financial statements in Forms 10-K, and, as
a result they would not be required to provide interactive data files under the proposed rules
Consequently, they were removed from the updated estimate reported here.
Based on estimates from the voluntary filer participant questionnaire resuits, we estimate
that interactive data filers would incur the following average
= Internal burden hours to tag the face financials:
e 125 hours for the first filing under the requirements; and
* 17 hours for each subsequent filing,

« Out-of-pocket cost for software and filing agent services: $6140 for each filing.
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: Based.on qualitative assessments of time and modifications to the proposed level four

[

d_ctaileid taggi;lg rcéuire:nents that eliminate required tagging of the narrative, we estimate that
iﬁtemcli;ve data filers would incur the following average internal burden hours:
- Footnotes
.+ 7 hours to block tag for each ﬁh:ng made during the first year under the *
req_uirements; |
. 70.hours to detail tag for the first filing made in the second year under the
! requirements; and
s 35hours to detail tag for each subsequent filing.
‘e Schedules |

¢ 1 hour to block tag for each filing made during the first year under the

requirements;

' & 7hours to detail tag for the first filing made in the second year under the

r

requirements; and

» 3.5 hours to detail tag for each subsequent filing.
‘»  Web site Posting: 4 hours to post all interactive data submissions made during cach
year.

i]n the proposing release, the number of hours to detail tag the footnotes in the second
| .

eiyear of the requirements was estimated at 100 hours for the first filing, and 50 for subsequent
4
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ﬁlia'ags.“ Several commenters provided alternative estimates. For example, one commenter>
suggested that detailed tagging initially would require 80 hours of time, while another
commenter indicated that 40 hours would be required on an ongoing basis.’ ' Although both of
_these estimates are below our estimate, other commenters suggested that the time required for
detailed tagging of the footnotes would be hundreds of hours,?'" three to four times higher than
our estimate,”'? and an order of magnitude higher than our estimate.’"?

One of the considerations responsibie for the wide varation in predicted time for detailed
tagging was the proposed requirement to tag the narrative portion of the footnote. Unlike the
discrete numerical values in the face financials that are well-defined and easy to quantify, the
narrative portion of the footnotes provides a higher degree of variability in the number and
structure of reported items. While we are adopting the proposed requirement to tag separately
each amount within a footnote (i.e., monetary value, percentage, and number), we will permit,

but not require, filers to tag, to the extent they choose, each narrative disclosure. As a result, the

cost estimates for detailed tagging in the adopting release are reduced by 30%, to 70 hours for

3 See letter from FirstEnergy. It is unclear whether this commenter believed that detailed tagging would require
80 hours ¢n an ongoing basis.

319 see letter from National City.
M gee letter from Intel.
H2 gee letter from IBM.

2 Sec letter from Constellation Energy.
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‘the first filing, and 35 hours for subsequent filings. Nevertheless, it is reasonable to assume that

_many filers, particularly the largest filers with the most complex filings, may require more than
" 70 hours to comply with the detailed tagging requirement. It is also reasonable to assume that
many filers will require significantly less time than 70 hours, and 70 hours seems to fall within

the range suggested by commenters and what is anticipated by Commission staff. We believe

that thczlproposed requirement to tag each narrative disclosure within a footnote that, as adopted,

will be optional, probably was a significant component of the }1i gher estimates provided by
commenters. As discussed in greater detail above, a significant number of commenters objected, ~
in parti;:ular, to the proposed. detaited footnote tagging requirement and several of those

commcf}ters argued that detailed footnote tagging would reduire significant effort by the

issuer.®'.

1

| Based on the number of filers we expect to be phased in each of the first three years

under the requirements, the number of filings that we expect those filers to make that would

s

require interactive data” ° and the internal burden hour and out-of-pocket cost estimates

described, we estimate that the average yearly burden of the requirements over the first three

o : :
years would be 916,846 internal hours per year and $110.6 million-in out-of-pocket expenses for

»

3 See PartILB.3.a.
M5 We include in the number of filings that would require interactive data both initial filings and amended filings

- but we estimate that the burden incurred in connection with an amended filing would be one half the burden that
would be incurred if the amended filing were an initial filing.
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softwere and filing agent services per year and would be incurred by an average of 4,055 filers
for an average yearly burden per filer of 226.1 internal hours and $27,300 in out-of-pocket
expenszs. This éstilnate reflects a redu.ction in average yearly burden compared to the proposing
release. where we estimated $1,164,690 internal hours per year and $129 million out-of-pocket
expenszs per year. This reduction is in part attributed to a smaller number of filers due to the
climinztion of issuers of asset-backed securities that inadvertently were included in the estimate
made in connection with the proposed rules, and in part due to a lower estimate for detailed
taggin2 due to making optidnal the proposed requirement to detail tag the narrative disclosures in
footnotzs. Together, these cost reductions outweighed the increased cost of requiring that
interactive data be submitted for the financial statements in additional forms.

By the fifth year under the requirements, filers generally will have been subject to the
requirements for at least two years. As a result, filers generally would incur burdens applicable
to interactive data filings made after the first filing in which the filer detail tagged footnotes and
schedules. Consequently, we estimate that in the fifth year under the requirements, the burden
on all filers would be 2,571,167 internal hours and $284 million in out-of-pocket expenses and
would be incurred by 10,229 filers for an average burden per filer of 251 internal hours and

$27,80( in out-of-pocket expenses.m’ The higher average burden reported for year five relative

% We provide an estimate of the burden in the fifth year under the new requircments because we believe the
burden ia the fifth year may help indicate what the burden would be under the new requirements on an ongoing
basis. :
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to the évérage from years onc through three reflects the corﬁpletcc’l phase-in of all filers and all

: :'reiquirétncnts; including detailed tagging, by that time.

2 Regulation S-K and Regulation S-T
) Regulation S-K (OMB Control No. 323 5-0071) specifies information that a registrant -
must provfde in filings under both the Securities Act and the Exchange Act. Regulation S-T

(OMB ;Cm\;)trol No. 3235-0424) specifies the requirements that govern the electronic submission

_of docﬁmgnts. The changes to these items that we are adopting will add and revise rules under

Regulations S-K and S-T.I The additional collection of information burden that will result from

these changes, however, are included in the burden estimate for the new collection of

information “Interactive Data.” The rules in Regulations S-K and S-T do not impose any

separat:e burden. We assign one burden hour each to Regulations S-K and S-T for administrative
B

' 'conven‘fience to reflect'the fact that these regulations do not impose any direct burden on

compa;lies.

“C. Comments on Collection of Information Burden

_ f,'We solicited comments in the proposing rcléase on 1hé PRA estimates we provided there.
One commenter addressed fhe PRA directly, while others cor;amented generally on the time and
cost bu;'den of the amendments. The commenter that addressed the PRA directly stated that our

PRA cdst estimates appeared low and that our estimates understated software and non-software
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costs such as i).lariz]ing aﬁd ongoing quality assurance.’'’ As discussed in detail above, other
commznters j)rqvid’e‘:d'_'tbeir own estimates of the amount of {ime it would take to tag financial
stalel;x:':n.is and fo'-i)tr)ottas.?_[8

- Some éothmle.l{ters who o;pposéd the amendments generally asserted that interactive data
wou]d ;10t_ fmp-rove the déefu]ness of financial information to analysts or investors®'? or that the
Comn:issiol'n' uﬁdcrestir-’nlated the complexity or cost of compliance in general® 20 and
imp!érﬁs‘ntiné interactive data would add significant costs to purchase software, and i)ay for
.ass.ista'poe and annual maintenance fees for that soﬁﬁare and that the costs of using interactive
data oﬁtwei ghed the benefits. !

'In contrast, some commenters that éqpported the required submission of interactive data

believ-cd it would improve the usefulness of financial information to companies and investors,
and that mandated interactive data use would provide the incentives to drive sufficient

investment in software to enable widespread adoption of interactive data.*”> Also in contrast,

commenters that provide interactive data services stated that issuers would need to expend only

'

1 See__l‘é}.uer f"ro_m Crccﬁit Suisse.

¥ See part 111.1‘3.1. '

9 See ‘I_étters from EEC; Europeanlssuers, and FISD.

%0 Sge,tff'or example, letters from CAQ, E&Y, FPL, Intel and SCS.
3.“ See Iczttcr from FPL.

2 Goe g, letters from ABC, AICPA, National City, NYSSCPA, and UTC.
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.rhodes}t_ cost and effort to comply with the re(.]uirmnents.323 Onc commenter stated that it

' expec_:i}ed that costs would fall quickly, especially for small companics, as interactive data

became part of standard corporate accounting software packages.324 Another commenter stated

N

- that, bised on its experience in the voluntary prograi, costs would fall significantly for

* “subseqtent submissions.*?>
: Ty

ol ' _ : :
1We acknowledge the concerns some commenters hold regarding usefulness and cost but

' believe that interactive data have the pdtential‘ to increase the speed, accuracy and usability of

'ﬁnandi’a'l disclosure, and eventually reduce costs and that the phase-in schedule and the grace

periods will provide issuers the time to learn more cost-effective ways to comply. We also

: ﬂb(j:]ievai that the third year phase-in for smaller reporting companies will permit them to learn

5 : :
from thie experience of the earlier filers.” Further, as noted previously, we will be monitoring the -

expericiices of issuers during the phase-in periods to assess commenters’ concerns.

IV. COST-BENEFIT ANALYSIS

1A, Benefits N

!
!
¥
:
i

Requiring iSSl.leI'S‘ to file their financial statement information using the interactive data

. ' . ) ‘
format [wou'ld enable investors, analysts, and the Commission staff to capture and analyze that

"3 See letters from ECI, EDGARFilings and UBMatrix. N
74 See letter from Angel.

"5 See letter from Pepsico. .
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information more quickly and at a lower cost than is possible using the same financial
inf'omm.lion provided in a‘ static format.*®® Even though the new regime does not require any
new information lo be disclosed or reported, certain.benefits may accrue when issuers use an
interactive data format to provide their financial reports. These include the following.
. 1. More Financial Information Available to Investors

Interactive data reporting could increase the amount of financial data available to
investors it at least three ways. First, there is likely to be an increase in coverage of smaller
réﬁoﬁ.ing companies by commercially available products tilat provide corporate financial data.
Secoﬁd, the level of financial data available in electronic format by these and other services will
likely increase as a result of interactive data tagging. Finally, there is likely to be an increase in
the number of suppliers of financial services products because of requiring companies to provide

" l:nteract'ive data. As a result, many smalier filers will have greater investor awareness because of

interact'ive data reporting, and investors will have more financial data readily available in
machine-readable format to consider for al! filers.

At present, many small companies are not included in commercially available products

that provide corporate financial data, possibly due to high data collection costs relative to the

value of providing coverage. For example, two commonly used financial information vendors

3% See Part 1.
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 cover epproximately 70% of Commission filers.**” For the large number of firms whose
'i_ilnanci'a.’ statements are not currently reported in these databases, their absence may reduce the
o Iikel.i‘ho@d that they receive coverage by financial analysts who use commercially available
products to ass@ass issuer performance. Consequently, if interactive data reporting increases
-covcra 2c of smaller companies by commercially available financial information products, and
- '.this mecrzases their exposure to analysts and investors, then lower search costs for‘capital. could
. result. In other wor_ds, smaller companies could realize a lower cost of capital, or less costly
financing,. | '

While an increase in coverage could occur for some issuers, it is possible that less than
full coverage will remain in more sophisticated prod'ucts' that provide analysis or reporting items
beyond basic financial iﬁfdnnaiion. This conclusion is based on an assumption that many
comn;'tcmia]ly available product offerings provide information beyond what is reported in basic
ﬁﬁanci;a? information, and the costs of providing this additional information for every company
may maxe 100% coverage prohilbiti;fe. In particular, the smallest issuers may not offer sufficient

market capitalization to make investment worthwhile to larger investors, for whom these

commerzial products are pnmarily designed.

37 Compustat and Thomson One Banker are two widely used, fee-based vendors of corporate financial data that is
formatted for interactive data usc. This analysis was performed by matching the unique Commission issued Central
Index K=+ (CIK) numbers from all Forms 10-K, 10-KSB, 20-F, and 40-F filed in calendar year 2007, but not
including issuers of asset backed securities within Standard Industrial Classification (SIC) code 6189, to the
universe of companies covered by both Standard and Poor’s Compustat and Thomson Onc Banker.
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It is also possible that information quality in financial markets could be higher if

_interactive data reporting were required than if not, leading to more efficient capital allocation.

S_ince:financial tagging will include footnotes and supplemental tables, as well as the base
financials reported in the standard tables, it is likely that as a result of interactive data tagging,

there will be more information available to investors in a machine-readable format. That is,

information not currently collected on a broad scale by data aggregators because of the costs of

manual key entry, particularly data found in the footnotes and supplemental tables, will be
available to investors in a tagged, machine-rcadable format. With more information readily
available to investors on all filers, they may be able to better distinguish the merits of various
investment choices, thereby facilitating capital flow into the favored investment prospects. This
outcome is the main tenet of improved market efficiency, whereby providing more widespread
access to information concerning the value of a financial asset, such as a company’s shares,
results in better market pricing. Conseguently, reducing the costs of accessing, collecting and
analyzing information about the value of a financial asset facilitates this end.

Finally, it is possible that requiring companies to provide interactive data could improve
the quality of financial information available to end users, and help spur interactive data-related
innovation in the supply of financial services products, resulting from a potential increased

competition among suppliers of such products due to lower entry barriers as a result of lower

" data collection costs.

2. Less Costly and More Timely Financial Information

1t is hikely that the new interactive data requirements will lower the cost of collecting

 corporate financial data in a machine-readable format and allow it to be analyzed by investors
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and other end-users more quickly than without interactive data. At pre'sent, financial information
is made avgi]ablc to investors in text formatted documents that require manual key-entry of the
dafa into a format that allows statistical analysis and aggrggation. Investors seeking broad
financial coverage of companies must either spend considerable time manuﬁlly collecting the
data, or subscribe to a financial service provider that specializes in this data aggregation process,
but passes on the expense of the data collection effort.

Requiring companies to report interactive data should lower both the time and expense
for investors to access this data. Since company financial data will be tagged and immediately
downloadable into a larger, more comprehensive database that includes other filers, there will be
no need for manual key entry of the data, eliminating this expense. Moreover, with this manual
key entry effort no longer necessary, the delay between when the financial data are first filed and
whel.1 the data is available in machine-readable format will reduce substantially. For instance,
one unpublished study reports that as recently as 2004, the average time required for one large

328 \With interactive

data aggregator to make financial data available to investors was 10.8 days.
data reporting, company financials can be integrated into subscriber databases within a matter of

hours or minutes. As a result of having data made available more quickly to investors and other

2 Julia D’Souza, K. Ramesh, and M. Shen, “The interdependence between institutional investor stock ownership
and information dissemination by capital market data aggregators,” Michigan State University working paper,
available at: http://papers.ssm.com/sol3/papers.cfm?abstract_id=1010834. .
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. end-users, newl y'revealed information can be more quickly priced into the market by a larger

number of investors, consistent with tenets of improved market efficiency.
If interactive data serves to lower the data aggregation costs as expected, then it is further

expected that smaller investors will have greater access to financial data than before. In

" particular, many investors that had neither the time nor financial resources to procure broadly

aggregated financial data prior to interactive data will have lower cost access than before
interactive data. Lower data aggregation costs will allow investors to either aggregate the data
on their own, or purchase it at a lower cost than what would be required prior to interactive data.
Henée; smaller investors will have fewer informational barriers that separate them from larger
mvestors with greater financial resources.

It is also likely t‘hatla filer that uses a standardized interactive data format at earlier stages
of its reporting cycle also may increase the usability of its internat financial information. For
example, filers that use interactive data may be able to consolidate enterprise financial
information more.quickly and potentially more reliably across operating units with different
accounting systems.m’ There has been a growing development of software products to assist
filers to tag their financial statements using interacﬁve data helping make interactive data

increasingly useful >

¥ However, we recognize that at the outset, filers would most likely prepare their interactive data as an additional
step after their financial statements have been prepared. )

330 Press Release No. 2007-253 (Dec. 5, 2007).
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‘Interactive data ﬁ]so couid provide a significant opportunity for issuers to automate their
r‘eé,qlaléry :ﬁiings and business information processing, with the potential to increase the speed,
accurac::y', and usability 61” financial disclosﬁrc. This reporting regime may in turn reduce filing
énd processing costs.’

3 ‘ 3. Fewer Errors

- Because a substantial portion of each financial report makes use of the same information,

- a filer that uscs a standardized interactive data format at earlier stages of its reporting cycle may

also increase the accuracy of its financial disclosure by reducing the need for repetitive data
entry that could contribute human error and enhancing the ability of a filer’s in-house financial
professionals to identify and correct errors in the issuer’s registration statements and periodic

reports filed in traditional electronic format. It is also possible that there will be fewer errors in

. the aggregated financial data used by investors since manual key entry of data will no longer be

requi-r‘ed by either the investor or a data aggregating service.
4. Increased Comparability and Interpretation of Financial Data

Another potential information consequence of the new requirements may be changes to

‘the precision and comparability of the information disseminated by data service providers since

the interactive data requirements would shift the source of data formatting that allows

"aggregation and facilitates comparison and analysis from end-users to issuers submitting
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intcractive data. At present, data servic;: providers. manually key ﬁnanc‘ial information into a
. format tliat al]pws_ z}ggregétion. As a result, the data service provider makes interpretive
' decisions on how té aggregate reported financial items so that they can be compared across all
comp-a'nies. Cpnscgu,entl'y, when a subscriber of the commercial product offered by a data service
provider ‘ﬁses this aggregated data; it can expect consistent interpretation of the reported financial
items. ]q contrast, a _rcquirenﬁent for issuers to submit interactive data information would require
the 1ssuers to independent]x decide within the confines of applicable requirements which
financial “tag” Bes_t ’déscribes each financial item — lessening the amount of interpretation
—rcquired by data‘sc.rvice'proyiders or end-u‘sers of the data. Once a standard tag is chosen,
comparison to other companies is straightforward. However, since companies have some
diécretion in how to select tags, and can extend the taxonomy (create new tags) when an
.approprif;lte tag does not exist, qniquc interpretati‘ons by each company could result in reporting
dif‘fércncés from what current data service providers and other end-users would have chosen.
This view suggests that the issuer-submitted information disseminated by data service providers
may be, or: the one hand, less comparable because they have not normalized it across issuers but,
on the other hand, more accuraté because the risk of human error in the manual keying and
interpretation of filed information would be eliminated and more precise because it will reflect
decisions by the issuers themselves. Replicating prior methods would still bé possible, however,
because issuers would continue to be required to file financial information in traditional format.
As a result, nothing would prohibit data service providers from continuing to provide data in the
same manner that they did before. Nonetheless, interactive data benefits could diminish if other

reporting formats are required for clarification in data aggregation.
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' . :' B. Costs
’ The primary cost of the ruiema'king is the cost of filers® implementation of the rule, which

r

includes the costs of submitting and posting interactive data. We discuss this cost element

extensively below. In addition, because the rule allows an increase in the flow of financial

information being reported directly to analysts and investors; there will be a cost of leaming on
the part of thﬁ investors in using and analyzing financial information at the interactive data level.
Fi‘nz;lly, béc\ause interactive data provides a standardized reporting format — a set of common tags
from whic’:h' filers can sélect — this migm affect a company’; abi]itry 10 communicate its unique
financial a;tlributes to in'vestOfs. |

As: for the cost of impiementation of the rule, based on currently available data, we
estimate t]jaa average direct costs of submitting and posting inltc;ractive data-formatted financial

L)

. ~ statements and other information for all issuers under the proposed rules would, based on certain
“assumptiors, be as follows:

4
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. " Table 1. Estimated direct costs of submitting interactive data-formatted financial statements and

~ other information ~

v

- o First Subsequent First Subsequent
submission submission submission submission
with block-text with block-text  with'detailed  with detailed
footnotes & footnotes & footnotes & footnotes &
schedules schedules - schedules schedules
Preparation face . ' '

financials®' T $31,370 $4,310 $4,310 $4,310
Preparation‘footnoles‘a’3 2 $£1,750 $1,750 $17,500 $8,750
Preparation schedules 3250 $250 $1,750 $875

Software and filing agent _ ‘ :
services™> $6,140 $6,140 $6,140 $6,140
Web site posting®! $1,000 $1,000 $1,000 $1,000
Totalcost - $40,510 $13,450 $30,700 $21,075
Upper bound _ $82,220 $21,340 _ $60,150 $37,940

3 Estimates based on voluntary filer program questionnaire responses, excluding participants with an interactive
data-related business interest. These data suggest that the time required for tagging the face financials decreases by
approximately 85% between the first and second submissions, from 125.47 hours to 17.25 hours, numbers which arc
rounded 1o 125 and 17 for PRA calculations. A $250 wage rate is assumed for all preparation cost estimates.

32 The costs associated with block-tagging of footnotes and schedules arc assumed to remain constant in
subsequent filings. In contrast, anticipated learning benefits from more complicated detailed tagging of footnotes

and schedules are assumed to result in a 50% reduction in cost for subsequent filings.

33 Software licensing and the use of a print agent can be substitutionary — companics can choose to do-one or other,
or do both —~ and are thus aggregated.

3% This is an anpual cost, and as such, will not be incurrcd for subsequent filings within the same year.
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‘The above estimates are basg'd in part on questionnaire responses from 22 issuers that
have participated in the voluntary'program. Tlﬁrty—ﬁvc participants were sent questionnaires,
corresponding to a response ratc; of 63%. These responses provided detail on the projected costs
of preparing the face financials and for purchasing software or related filing agent services. 33
The cstimated total cost reported in Table 1 reﬂeété expenditures on interactive data-related
software, consulting or filing agent services used, and the market rate for all inter:‘nal labor hours
s;i'ent (ihc]‘uiding training) to prepare, review and submit the first interactive data format
information face financial statements. The major assumptions used for tﬁis analysis are as
follows.

e Labor cost is estimated at $250 i)er hour, commensurate with the wage rate of an
external accountant;”*®
¢  Voluntary program banicip?nts reported a 85% average reduction in time required to

prepzire face financials from the first to second filing;

33 Voluntary program participants were not required to tag financial statement footnotes or schedules related to the
financial statements except that registered management investment company participants were required to tag one
specified schedule. Similarly, voluntary program participants were not required to post on their corporate Web sites,

* if any, the interactive data information they submitted. Consequently, the costs of requirements to tag financial

statement footnotes and schedules relaied to financial statements and post interactive data information are not
derived from the voluntary program participant questionnaire responses or discussed in our analysis of those

responses, .

3% These estimates are from the Securities Industry and Financial Markets Association’s Management and
Professional Eamnings in the Securities Industry 2007, modified to account for an 1800-hour work-year and
multiplied by 5.35 to account for bonuses, firm size, employee benefits and overhead.
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» Block tagging of footnotes is estimated at 7 hours for the first filing, with a 50%

reduction in time for subsequent filings; and.
~ o Detailed tagging of footnotes is estimated at 70 hours for the first filing; with a 50%.
réduction i1.1 time for tihé subsequent filings. |
g 1-.. _ Plotential Varfabi]ity in the Cost estimate
We report an upper bound for the estimated total cost based on (1) the ‘van'atic;n in
resporllkse.s from the voluﬁtary program participants and the likelihood -of samph"ng €ITor —

respon&ents-represent approximately 0.21% of all issuers that ultimately would be required to.

submit interactive data®>’ ' and (2) the likelihood of sample selection bias due to non random

participation by filers in the voluntary filing program. In particular, we estimate that:

4

s Average cost estimates increase by 20% after removing voluntary program
participants in an interactive data-related business.
e Due to sampling error,**® there is a 1% chance that the true costs are underestimated

by up to 80%.

7 This is baéed on 10,672 domestic and foreign issuel;s that filed an annual report in calendar year 2007. Under our

proposed rules, not all foreign private issuers would be required to submit interactive data; only those foreign private

issuers that prepare their financial statements in accordance with U.S. GAAP or IFRS as issued by the IASB would
be required to submit interactive data. Foreign private issuers that report in accordance with other structures and
reconcile to U.S. GAAP would not be required to submit interactive data.

! ! ’ - . - ’ . . - N -
3 In general, sampling error is the error that arises as a function of sampling in general and the sample chosen in

" particular. '
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The-upper bound rcponéd in Table 1 is $82,220 for the first filing compared to the

average of $40,510. This upper bound'is calculated based on the 1% likelihood that costs are
undcrc's.t‘imated by 80%, and after reﬁmving responses from five participants in an interactive
data-related business. These _;(oluntary filer program participants, including filing agents,
financial services piroviders, and other consulting agents, may have incentives and skill sets '
un.rpprcsentative of the average issuer that may cause thei‘r costs to depart from the likely
submission cost of the average issuer when interactive data is required.

Thz costs in Table 1 do not reflect the fol]éwing factors that could also affect the total

cost of compliance.

. "o Smaller ﬁnanciai issuers appéar to have less complex ﬁ"pancia]s and labor costs that
tend to be 20-30% lower than for other issuers to submit interactive data information.
* There also is some ev.idence to suggest that the smallest (non-accelerated) issuers
might have submission costs or compliance difficulties in excess of otlher 1SSuers.
¢ The lists of tags used to prepare the face financial statements by those issuers that
responded to the questionnaire for the voluntary program have been updated for the

required program.339

3% For exarrple, the related list of tags would differ between the voluntary and proposed required program. When
we adopted the voluntary program, the list of tags for U.S. GAAP financial statement reporting contained
approximate_y 4,000 data elements. The list of tags released on April 28, 2008 contains approximately 13,000 data
elements, with the most significant additions relating to the development of elements for standard U.S. GAAP
footnote disclosure. ‘ :
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The.voluntary program questionnaire evidence is based on responses of predominantly
la'r'ge‘issuers, and their cost experience may not be representative of the smaller issuers or
non-participating larger issuers. In particular, voluntary program participants that responded to
the questionnaire are found among, the Targest of all issuers, with more than 88% considered
large accelerated filers (measured as greater than $700 million in public float). In contrast, only
1,529 of 10,229 filers (15%) expected to be subject to the rule were considered large accelerated
filers in their fiscal year-end 2007.

A size bias is plausible, since th(lare are reasons to believe that the reported submission
costs vary with the size of the issuer. For instance, larger issuers might have lower interactive
data submission costs than smaller issuers, since they have a larger pool of internal resources to
draw from, allowing them to more efficiently allocate available skill sets from their labor pools
to implement interactive data reporting technology. Moreover, larger organizations might have
greater excess capacity in their internal labpr pool such that they are better able to absorb t-he
short-term labor needs of “learning” interactive data. If so, the effect of éamplc selection in this
instance may be to underreport the interactive data submission costs for smaller issuers.

Alternatively, smaller issuers could have lower submission costs than larger issuers if
their operations are less complex. This reasoning suggests that simpler business operations lead
to simpler financial statements, requiring less effort to tag and submit using interactive data.
Hence, any reduction in available resources to allocate to interactive data submission may be
offset by lesser demand for resources. This view suggests a trade-off in submission costs as

issuers become smaller, and as a typical result, less complex.

-
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submission costs than targer filers. Although the U.S. voluntary filer program contains data

. predominantly on larger filers, and as‘a result cannot directly address this issue, evidence from

- The balance of evic_lénce suggests that smaller filers will have, on average, lower

the Japanese interactive data pilot program reveals a 20 to 30% reduction in the time required to

comply with their first interactive data filing for the smaller filers relative to the largest filers.>*

This percent reduction is consistent ‘with the percent reduction in U S. filing complexity across

filer size. In particular, we find that the number of financial statement items reported in periodic

r'tapons falls by 15 to 20% for the smallest filers compared to largest ﬁlersl. Hence, the reduction
in time required in the Japaneée study is broadly consistent with the filing complexity —
measured by the number of filing elements — among U.S. filers.

Nevertheless, there remain concerns for the smallest filers. The Japanese study reveals

that compliance costs begin to increase as filer size goes from smaller to smallest, although the

+

’

costs are not more than those of the largest filers — costs for the smallest Japanese filers are
roughly 15% lower than the largest filers, but about 25% higher than the lowest cost smaller
filers. Moreover, the smallest Japanese filers had the highesf likelihood of delayed filing in their

first submission: 25% did not file by the mandated date compared to 5% for the largest filers.

340 Srarting in April 2008, Japanesc filers weré required to report financial statements with their Financial Services
Agency (JFSA) using interactive data technology. Before this requirement, 1,233 Japanese companies participated
in a pilot program; 768 participants described their interactive data submission experience through a JFSA survey.
For our previous fuller discussion of the JFSA survey, see the proposing release.

+
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;]"hesc risk factors motivate a phasc-in schedule that allows smaller filers to lag larger filers in
" inandated reporting compliance.
N 2. C’(;st Estimates for Footnote Tagging and for Software

While the required time to prepare face financials 1s estimated based on responses from
the voluntary filer participants, the same is not true for tagging of footnotes. At the time of the
questionnaire, footnote tagging was not prevalent among voluntary filers and a cost estimate -
from their experience could not be obtained. In the proposing release, block tagéing was
estimated at seven hours for the first filing, and detailed tagging estimated at 100 hours. In both
cases, a 50% reduction in preparation time was assumed between the first and subsequent filings,
which is a more conservative learning rate than what was observed for tagging of face financial
(85% reduction). In the adopting release, detailed tagging of the narrative is lno longer required,
and as a result, the cost estimates for detailed taggin'g in the adopting release are reduced by
30%, to 70 hours for the first filing, and 35 hours for subsequent filings. Nevertheless, it is
reasonable to assume that many filers, particularly the largest filers with the most complex
filings, may require more than 70 hours to‘ comply with the detailed tagging requirement. It is
also reasonable to as;ume that many filers will require significantly less time thgn 70 hours, and
70 hours seemé to fall within the range éuggcsted by commenters and what is anticipated by

Commission staff. As discussed in more detail above, we believe that the proposed requirement
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© a'significant component of the higher estimates provided by commenters.

”'Jﬁ‘ling service fees. The experience of voluntary filer participants suggests that many filers have

"to tag each narrative disclosure within a footnote that, as adopted, will be optional, probably was

341

The software costs assumed in the cost estimate also include anticipated print agent and

" not yet determined the optimal compliance method, and several pursued simultaneous

approaé:‘hes. So while some participants prepared and filed their documents on their own, and
others contracted the entire expenence to a print agenf, many pursﬁcd some combination c;f the
two. As a result of the complexity with which filers reported their experience, we aggregated all
of their software and print agent costs into one category. We estimate the total cost for soﬁware-
and filing agent services at $6,140 per ﬁ]ing.

It 1s possible that filers will expe‘rience.a lpwcr cost than $6,140. Fot ‘instance, one service
provider”2 chargf;s a flat ff;e of$] ,995 for both Fofm 10-K and Form 10-Q periodic reports.
Nevertheless, some commenters were concerned about the availability and rising cost of
software. For instance, 'on-e comméﬁtcr reported a 65% increase in sbﬂware costs from one

4
8.3 3

vendor after the Commission released its interactive data proposal in May of 200 Another

M See Part I1L.B.1.
32 gec tetter from Rivet.
3 See letter from FPL.
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-~ commenter worried that third party vendors will nol be ready in time for the proposed phase-in

of the'rule.**

iUfﬁi] the rule 1s phased in on a broad scale, it 1s hard to predict what equilibrium price of
software, consulting, and filing agent services will prevail. The roles of each potential kind of
service provider within the interactive data market are likely to deve]oi) further and are not yet
: clcaf, and there are many potential participants to consider, including the software vendors,
ﬁnancial reporting system providers (i.€., providers of widely used financial products),
print/filing agents, and other consultants. Until the market of issuers that submit interactive data
information grows substantially larger (either by requirement or by expansion of the number of
volunteers), many diffé}ent potential solutions are possible. For example, 1ssuers may adopt
solutions that create interactive data submissions using third party software, a so-called “bolt-on”
approach, or may seek integrated solutions that enable issuers to brepare interactive data
submissions from their existing financial services software. Moreover, filing agents may
maintain their role as an intermediary by offering interactive data technology or other service
providers may cause that role to change. Others with financial and technical expertise may
participate in the teéhno]ogy that may vyield different results.

Combining the uncertainty over the source of future interactive data services with

increased demand for these services could result in a new market price that is different from what

34 See letter from Comeast.
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. is cusrently report;:-:d by voluntary p‘rogram:part'icipants. Th'is price could be higher if the demand
- for intéra’ctivé data s_ervices increases {from 76 voluntary program ];anicipat1ts at the time of the
-."cost analysis to more than 10,000 total participants) at a faster rate than thc_.supply forl these same
.-service-s.. More broadly, if an interactive data requirement resulted in chients subscribing for
interactive data services fastlér than the ratcjat which these services can be supplied, then prices
could increase. A phase-in schedule that limits the number of participants in the first year is
likely to mitigate this concern to the extent that the rate of phase-in allows interactive data
service $upp]ieré to keep pace with demand.
3. Interpretability of Standardized Tagging
Since interactive data %onjmatting provides a standard set of tags from which companies
select when they report their financial data, one potential consequence of the proposed
requirements is that companies will be less able to communicate their unique financial attributes
to investors. A standard set of tags heips facilitate easier comparability between companies, but_
this benefit might comcfat a cost of less precise information about a company if the,selected tag
is different from what the company would have labeled the information withol‘ut interactive :data
reporting,. While it is possible -fc->r a company to create a;1 extension (a new tag) to reflect unique
ﬁnancial information when it is not otherwise described by a standard tag, this information will
no longer be easily aggregated across other companies.
! S

1
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'NeQeﬂ}lc]ess, the risk of interpretability of reported financial data already exists in the
current dat;'x aggrcgati().n p-rocess. According to current practices, financial data service providers
manually k.cy financial il}fonnati011 into a format that allows aggregation so that they can resell it
to investors. As a result, the data service provider makes interpretive decisions on how to
aggregate reported financial items so that they can be compared across all companies. This is
done so that a subscriber of the.commcrciz;] product offered by a data service provider can expect
consistent i"m‘erpretatibn of the reported financial ite~ms, allowing comparability in the same way
that it is int,ended with interactive data. Hence, from.one perspective, adoption of interactive data
will shift the burcien of making the interpretive decision on how to Jabel a financial item from
financial service providers to the companies making the filings. To the extent that the company is
better able to classify financial data for comparability to other companies through interactive |
data tagginég than a financial data service provider who manually keys and classifies ﬁnancial'
data from s;andard paper based filings, then ‘interpretabili;y of reported financial data should not
worsen w.itﬁ adoption of interactive data reporting.

| 4. Corporate Web Site Posting

Fi]e?rs must also post their interactive data files to their corporate Web site if they have
one. The d%rect cost c;stimate of doing so is four hours of time, or § 1',000. In relation to the other
costs of ihtc%ractive data adoption, this cost is low. Although the es:timated cost of mandatory
posting is léw compared to other costs of interactive data compliance and it is possible that many
companies \1N0uld post this‘data even if it were not mandatory, it is difficult to quantify specific

benefits of rfnandatory posting beyond the benefit of having this same document posted on the
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~Com mission’s Web site. Nevertheless, potential benefits of required corporate Web site posting

. include thq’ forllowing:
i
. Ecncoqraging widespread accessibility and dissemination of interactive data,

i
y

Epromoting its awareness and use;
. im'aking it easier and fastf:r for inve‘st'or§ to collect information on a particular filer
irequired to post, .pénicu]arly'if the investor is already searching the Web site;
.. étransfem'ng rel'iabi]ity costs of data availability to the pubiié companies by reducing
i ‘ - -

ithe likelihood that investors cannot access the data through the Commission’s Web

R
( Isite, due to down-time for maintenance or due to increased network traffic;
1 4 S :

» enhancing access to corporate.financial data by Web crawlers searching for such

iinformation that face access restrictions on EDGAR; and

I
improving the investor experience.
:. ¥ N

I .
* ‘providing incentive for corporations to add content or enhance their Web site
o ‘ .
3
r
|

+ Although there is potential to realize each of these stated benefits, there are also reasons

i [ : -

why: they may not manifest. The most likely reason that benefits will not accrue to investors

from mandatory Web site posting is that a key feature of interactive data that makes them
P “

valuable to L-i'nvestors 15 the ability to aggregate financial data across companies. Since filers will

r

use qorr_]moh tags that allow aggregation of firm financials, company f)crformance can be

compared in ways that are far less costly and time consuming than doing so without interactive
t ‘ S '

[ . ega . ' - . L - -' - - .
data: Facilitating this comparison, however, is expected to be less likely to occur at a specific
corpl)‘rate Web site than it is at a third party Web site that provides a wide range of companies to
analyze. ‘Since companies are not required to post interactive data for other filers, this leaves

| ; =
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invlStors t\imﬁ options for assembling aggregated financial data.” The investor can obtain the data

j

!

from ‘séparate visits to each corpbrate Web site of interest, or the investor can visit a third party

- Web site — such as EDGAR or commercial sources — and obtain the necessary data from a single

A o o ,

| . . | . . L L
source. The latter option is far more efficient, not only because of time savings, but also betause
' ! 3 L : b - ' .

- : . _ ,
cenlral depositories of financial information provide access to companies for which an investor

l ) T

might not otherwise know to look. In other words, a filer may only know to investigate a

comlpan‘y' b',y having it rcside in a Jocation adjacent to where the investor ts already searching. For
i

-1nstancc a 1fcaturc of many third party mformatlon forums is to prov1de without promptmg, aset’

of cIC)mparab]c firms to ‘the firm that an mvcstor is currently researching using the provider’s

tooi_s: Thergf is no duty for a «_:ompa'ny to provide on its Web site a similar set of comparables for

.

a visiting anvestor.

- As %1 result, it is hikely thz'lt“indi\{ic‘lua;] corporate Web site pOsting‘ofdafa could potentialty
offet a fastér source of ﬁ_nanc;ial data to an\inv'ésto_rl only if the investor is notinterested in broad
data{aggreg'ation. If an ]-l;i.VCStOI' 1s intérested in-'int'eractive data for several companies, then

i ! ‘ ' :
ici_e11it'ifying;the unique Web addrqss for each-company, and locating where on the Web site the
oo : .
inte}acti\"e Idata resides, will consume fgr more of an'investor’s time than going to a central

! o
f A

"location wi;ch only a single Web addreSsran'd a single Web site design to navigate. If, on the

1

‘other haﬁd,fan investof is interested only in the information from a specific company, then

| O

“interactive data offer fewer benefits to the investor relative to other file formats, such as HTML,

|

that foff_er data in a visually Qrg;anizcd manner.
Similarly, data éggregators and ‘W_e'b'crawling tools that search for corporate financial

datajwill not necessari]y benefit from mandatory corporate Web site posting of interactive data.
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For the same reason that an individual investor will find it easicr to visit a central information
dcposi'tor_’y f_or information rather than each individual corporate Web site, so will data

' aggrcgat'or.; and Web crawlers. Programming a Web crawling tool to search thousands of Web
si'les whosé éddre_sses and layouts are continually chan ging is more complex than doing the same
for a single Wéb site. Moreover, investors face similar risks at corporate Web sites of restricted

" Web crawler ac.tivity, the Web site going down for maintenance, and slow connections due to
-iﬁgh nétwq'ijk'trafﬁc as they would at a central information depository such as EDGAR. This is
par‘ti'c.ularIS( true to the extent that smaller corporate filers have fewer resources to maintain their
. :WEH é‘ité than the Commission or other third party sources of financial information.

V. CONS]DERATION OF BURDEN ON COMPETITION AND PROMOTION OF
' EFFICIENCY, COMPETITION AND CAPITAL FORMATION

Section 23(a)(2) of the Exchange Act®*® requires us, when adopting rules under the
‘ q p )

Exchange Act, to consider the impact that any new rule would have on competition. In addition,
Section 23(a)(2) prohibits us from adopting any rule that would impose a burden on competition

not necessary or appropriate in furtherance of the purposes of the Exchange Act. Furthermore, -

347

Section ?(b)346 of the Securities Act, Scction 3(f) **” of the Exchange Act, and Section 2(c)**® of

515 U.S;.C; 78w(a)(2).
?“‘" 15 U.S.C. 77b{b).
% 15U.S.c. 78¢(f).
348 1_5.U.s.c; 80a;2(c).
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" the jimfeslment Company Act require u:.;, when engaging in rul;amaking where we are required to
consider o_f determine whether an action is nccessary or appropriate in the public interest, to
'con.sidcrf_. in addition to the protection of investors, whether the action will promoté efficiency,
’competition, and _capital foﬁnation.

The amendments requiring issuers to submit interactive data to the Commission and post
it on the;’r corpora-te Web sites are intended to make financial information easier for investors to
ana]yzc.; In particular, we believe that the amendments will enable investors and others to search
and analvze the financial information dynamically; facilitate comparison of financial and
business performance across issuers, reporting periods and industries; and, possibly, provide a
signiﬁcafnt "opport'unity to automate regulatory filings and business information processing with
the poteﬁtigl to increase the speed, accuracy, and usability of financial disclosure. Further, we
believe tzhat the amendments may lead to more efficient capital formation and allocation. As
discussed in detail above, we suggest that smaller public companies could benefit from increased
analyst and investor coverage if interactive data increases the availability, or reduces the cost of
collecting and analyzing, corporate financial data. As a result, interactive data may reduce some
of the inforinatioﬁ barriers that make it costly‘for companies to find appropriate sources of

external finance, thus lowering their cost of capital and increasing the efficiency of capital

formatioIn. ‘
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We understand that private sector businesses such as those that access financial

information and aggregate, analyze, compare or convert it into interactive format have business

modecls éu'ld,;as a result, competitive strategies that the new interactive data requirements might

affect. Sincé interactive data technology is designed to remove an informational barrier,

business models within the financial services industry that are currently adapted to traditional

1

format document reporting may change, with possible consequences for the revenue stream of

current prodﬁct offerings due to the competitive effects of such a change. The competitive

effects may relate to changes in the accessibility of financial information to investors, the nature

of the information that investors receive, and the potential from new entry or innovation in the

markets throhgh which financial reports are transmitted from filers to investors. For example,

lower entry barriers that result from lower data collection costs may increase competition among

i

suppliers of financial services products and help spur interactive data-related innovation. It is

also possible, however, that, increased competition from new market entrants could reduce

industry 1prof'1t margins, and, as a result, the quality of financial services may suffer. For

exarhple -

interactive

and illustration purposes only — assume that an Internet service company develops an

data-based tool that easily provides company base financial data for free to all

subscribérs, and 1t uses this product as a loss leader to increase viewership and advertising

1

|
revenue.  If the data provided is of the same quality as data provided through subscription to

other avai]

the quality

i . f
able commercial products, then there should be no informational efficiency loss and

of financial data services should not be impaired. However, if the incumbent

financial service providers provide a higher quality of information that improves investor

intén‘pretatior beyond base financials, but they find that it is no longer profitable to produce this
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. information as a result of subsidized products from inferior providers, then these financial data

_service providers may reduce the supply of higher quality information to investors.

N

. We requested comment on whether the amendments would promote efficiency,
i :

competition, and capital formation or have an impact or burden on competition.

. Afew commenters expressly addressed the amendments’ competitive effects. One

commenter argued that the amendments would harm competition and innovation in computer

operating’systems because interactive data are restricted on non-Windows operating systems.**°

This commenter tated that interactive data source code was not available to the public and that

there were no interactive data viewers that worked under Macintosh or Linux platforms. We

have considered the commenter’s views. In this regard, we note that the XBRL form of

interactive data that the rules require, with appropriate software, could be used on non-Windows
operating 1systems and secn in human-readable form through viewers that worked under

Macintosh or Linux platforms. We also note that XBRL is an “open standard” format and its

N '

technoloéical specifications are widely available to the public royalty-free at no cost.

Se;\'reral commenters questioned the efficiency of interactive data. In this regard,
commenters addressed the cc.)mparabi]ity of intergctive data and the corporatc Web site posting
requirement.

Some commenters stated that interactive data would be hard for investors to use in the

‘

9 See letter, from Jay Starkman.
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manner it was intended to be made part of the interactive data requirements because there would

: P .
'bc a lack of comparab:llty duc to the Commlssmn $ permitting issuers to use taxonomies with

H
thousands of standard eIcments and additional extensions.>® We believe that the combination
. | . :
of a rcngt Iist of standard elements and the ability to add extensions where necessary, strikes an
| . .
appropriate balance between comparability and specificity. We also believe that if certain

extensions become commo;n, new standard elements can be added to eliminate the need to use
these exténsions and, thereby, enhance comparability.

As commenter questioning the efficiency of the Web site posting requirement expressed

concern about the risk of hosting delays, and the potential for errors and duplication of effort.
g

This.commenter suggested that a hyperlink to the interactive data on the Commission’s Web site
SRS
would be'more effective and would be consisteént with the current practice of some companies

linking to their periodic reports on the Commission’s site.>! As noted above, we believe that

corporate Web site availability of interactive data will encourage its widespread dissemination,

. L ‘ _ ) o
thereby contributing to lower access costs for users. Users that prefer to access the interactive

data thrpilgh another source such as the Commission’s Web site would be free to do so.
- Commenters addressed competition in terms of the opportunity to participate in .

Submittiqg interactive data ari_d the costs imposed by the requirement to submit interactive data.

i

!350 See letiers from Héynswonh'and SavaNet.
m See letter from IBM.
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" A consmenter argued for the expansion of interactive data’s use in order to promote competition.
Specifically, this commenter suggested that issuers be permitted to submit interactive data with.
MIDS forms to enable MJDS issuers to avoid a competitive disadvantage that would result from

the inability to submit interactive data.’?

As discussed above, the new rules generally wilk
. reqqi're issuers to submit interactive data for their M.]DS -forms. One commenter stated that the

.' additi(;né;! costs of the interactive data requirements would make the U.S. market less attractive
to foreign issuers.*® Another commenter recommended that foreign private issuers be excluded
from the phase-in period, asserting that foreign issuers would face more difficulty due to factors
such as lgnguage differences and less access to service suppliers.354 We acknowledge these
concerns about cost and effort but believe that the ad(;pted requirefnents are appropriate in light
of the pogential interactive data have to increase the speed, accuracy and usability of financial
disclosure, and e.ventua]ly reduce costs.
VI. FINAL REGULATORY FLEXIBILITY ACT ANALYSIS

_ This Final Regulatory Flexibility Analysis has been prepared in accordance with 5 U.S.C.

603. It relates to amendments that will require issuers to provide their financial statements to the

Commission and on their corporate Web sites in interactive data format.

32 See letter from CP.
353 See letter from Europeanlssuers.

3 See let‘ter from CSG.
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A Reasons for, and Objectives of, the Adopted Amendments

T]]le main purpose of the amendments is to make financial information easier for
investorsito analyze while assiéling in automating regulatory filings and business information
j)rocessing. Currently, %ssuers are required to file the financial statements in their registration
‘statemcntlls, quarterly and annual reports, and transitional reports and revised or updated financial
statements in their current reports on Form 8-K and reports on Form 6-K in a traditional format
that pro\!r.;:les static text-based information. We believe that‘providing these financial statéments
in i.n.teractive data format will:

. eriable investors and others to search and analyze the information dynamically;

o facilitate comparison of financial and business perfonna'nce across issuers, reporting

periods and industries; and

.. provide an opportunity to automate regulatory filings and business information

processing w;th the potential to increase the speed, accuracy, and usability of
financial disclosure.

B Significant Issues Raised by Public Comment

T}'::e Imitial Regulatory F]exfbi'lity Act Analysis appeared in the proposing release (IRFA).
| .
|

We requested comment on any aspe.ct of the IRFA, including the number of small entities that

may be affected by the amendments, the nature of the potential impact of the amendments on
“ .

~
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small enliiics, and how to quantify the impact-of the amendments. We asked those submitting

comments to provide empirical data supporting the extent of the impact.
‘One-commenter, while acknowledging that the largest filers included in the first phase

should bef;able to éffecti\*ely deal with the amendments’ requirements, expressed concern about

[}

" 7 , . .
_the capacj}ty of smaller filers to do s0.*> This filer suggested that the Commission thoroughly

study t'he{im'tial- phase-in period to determine whether smaller filers will have the resources and
staff to b§ able to comply with the requirements of the rule in the time period proposed. This
filet also Ei)elieved that smaller issuers with less than $50 million of public float should be able to

opt out‘offthe requirements of the amendments but voluntarily comply if they so choose. One

-commentér noted that the grace period following the filing of a Form 10-K offers little relief for

“smaller cdmp’anics due to the number of filings prepared shortly thereaftér. Specifically, this

commenter noted that at many smaller companies, the staff responsible for the preparation of a
Form 10-K immediately turn their time and attention to the preparation of the company’s proxy

statement after filing the Form 10-K. The commenter stated that.a Form 10-Q is not followed by

"asimilar SGﬁes of reporting obligations, so a grace period following this report is consequently

¥ .
M {“ .1 ! . . ° - ’ - -
more helpful in assisting companies avoid excessive expense and burden.**

- -

335 See letter from NYSSCPA.

3% See letier from ABA.
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would need to expend only modest cost and effort to comply, with the proposed requirements.*?

-

 We also note that commenters that provide interactive data services stated that issuers

7

One commenter stated that it expected that costs would fall quickly, especially for small
- companies, as interactive data became part of standard corporate accounting sofiware

T p_ackages.s_?8 'As‘noted throughout the release, we are sensitive to the impact of the amendments

“-on small companies and while we recognize that requiring interactive data financial reporting

willlikely result in start-up expenses for such companies, these expenses may be substantially

lower than those of larger filers, given that smaller filers tend to have simpler financial

statements than larger companies, with fewer clements and disclosures to tag. We expect that

" -the pHasesin will foster the improvement and availability of inexpensive software. We also

4

. L
|

L
bélilia\/le th{at the third year phase-in for smaller repérting coxﬁpanies will permit them to learn
ﬁom '-th:e; éxperience of the earlier filers and givé them a longer period of time across which to
spread ﬁ;'ét-year data tagging costs. |

‘C,. ' Sma.ll Entities Subject io tl;c Amendments
. . 359

Th:e amendments will affect issuers that are small entities. Exchange Act Rule 0-10(a)

defines an issuer, -other than an investment company, to be a “small business™ or “small

|

i
7 See letters from ECI, EDGARFilings and UBMatrix.
8 See iel.te;r from James J. Angel.

R
% 17 CFR 240.0-10(a).
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" organization” for purposes of the Regulatory Flexibility Act if it had total assets of $5 million or

less on the last day of its most recent fiscal year.’®® We estimate that there are approximately °
1,100 issuers that file reports under the Exchange Act and may be considered small entities.*®’

All of these issuers would become subject to the amendments in year three of the phase-in.

J
‘-

D. Reporting, Recordkeeping and Other Compliance Requirements

Ai] issuers subject to the amendments will be required to submit financial information to
the Commission in interactive data lformat and, if they have a corporate Web site, post the
interactive data on their Web site. We believe that, in order to submit financial information in
interactive data format, issuers in general and small entities in particular likely will need to
prppar‘e and then submit the interactive data by expending internal labor hours in connection with
cither or both of;

* purchasing, learning and using softwarc packages designed to prepare financial

I
|

. information in interactive format; and

3 Securities Act Rule 157(a) (17 CFR 230.157(a}] generally defines an issuer, other than an investment company,
to be a “small business” or “small entity” for purposes of the Regulatory Flexibility Act if it had total assets of $5
million or less on the last day of its most recent fiscal year and it is conducting or proposing to conduct a securitics
offering of $5 million or less. For purposes of our analysis of issuers other than investment companies in this Part
VI of the release, however, we use the Exchange Act definition of “small business™ or “small entity” because that
definition includes more issuers than does the Securities Act definition and, as a result, assures that the definition we
use would not itself lead to an understatement of the impact of the amendments on small entities.

*! The estimated number of small entities that report under the Exchange Act is based on 2007 data including the
Commission’s internal compuierized filing system and Thompson Financial’s Worldscope database.
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- only to issuers that already have a corporate Web site.

1

. { hiring and working with a consultant or filing agent.*®
. We believe that issuers will incur relatively little cost in connection with the requirement

to post thz interactive data on the issuer’s corporate Web site because the requirement applies

1.'

363

E. Agency Action to Minimize the Effect on Small Entitics

The Regulatory Flexibility Act directs us to consider significant alternatives that would

' é'ccbmplish the stated objective, while minimizing any significant adverse impact on small

' entities. ‘In connection with the amendments, we considered several alternatives, including the

fol]owing:
. establishing different compliance or reporting requirements or timetables that take
into account the resourceé available to small entitics;
e further clari fying, consc;]idating or simplifS/in-g the requirements;
. using performance rather than design standards; an.d
. préviding an excmption from the requirements, or any part of them, for small entities.

Wz believe that, as to small entities, differing compliance, reporting or non-phasé—in

32 Some issuers such as those that have participated in the voluntary program may already prepare financial
information in interactive data format or already have the expertise and software to prepare financial information in
interactive cata format. Those issuers would incur fewer costs as a result of the new requirements. Based on our
experience with the voluntary program, however, we believe that it would be unlikely that those issvers would .
include mamy small entitics.

33 The internal labor and external costs required to comply with the new rules are discussed more fully in Paris 111 .
and IV abowe. :
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timetable requirements, a partial or complete exembtion from the amendments or the use of
performance rather than design standards would be inappropriate because these approaches
would detract from the long-term completeness and uniformity of the interactive data format
financial information database. Less long-term completeness and uniformity would reduce the
extent t> which the amendments would enable investors and others to search and analyze the
information dynamically, facilitate comparison of financial and business performance across
issuers, reporting perniods and industries; and, possibly, provide an bpponunity to automate
regulatory filings and business information processing with the potential to increase the speed,
accuracy, and usability of financial disclosure. We note, however, that small entities will not be
subject to the amendments until year three of the phase-in and, as all other issuers, will not be
required to tag in detail the footnotes and schedules to their financial statements until their
second year subject to the requirements.*® We solicited comrﬁent on whether differing
compliance, reporting or timetable requirements, a partial or complete exemption, or the use of
performance rather than design standards would be consistent with our described main goal of
making financial information casier for investors to analyze while assisting in automating

regulatcry filings and business information processing. One commenter stated that at some

3% In this regard, in Part 11.B.2 of this release we note that the additional phase-in time for companies not required
1o submit interactive data in year one of the phase-in period is intended to permit them to plan for and implement the
interactivs data reporting process afier having the opportunity to learn from the experience of year one filers. We
also there note that the additional phase-in time also is intended to enable us to monitor implementation and, if
necessary, make appropriate adjustments to the phase-in period.
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- future point, all filers should be required to submit their financial statements in interactive

365,

‘

data.”™: Fhis commenter a]so' stated, however, that smaller filers should, for now, be able to opt
out of the requirement to submitl interactive data. In this regard, the commenter stated that it did
not belizve there would bcl: su.fﬁcienl analyst interest in these filers to justify the costs the filers
would i..ncur. We acknowled.ge the commenter’s views, We note, however, that even if there
were re];al'ivc]y little analyst interest in smaller filers, the interactive data requirements are
intendeé nof only to facilitate access to and use of information by analysts but by others as well.
In addition, we note that the interactive data requirements also are intended to provide an
dppoﬁu%lﬂy to automate regulatdry filings and business information processing, with the
potentiaj] 10 increase the speed, accuracy and usability of financial disclosure.

;B_aseci in part on our experience with the voluntary program, we believe that the
amendnjlents are sufﬁcieﬁtly clear and straightforward.

VII.. STATUTORY AUTHORITY AND TEXT OF AMENDMENTS

We are adopting the amendments outlined above under Sections 7, 10, 19(a) and 28 of

Y

the Securities Act,366 Sections 3, ]2, 13, 14, 15(d), 23(a), 35A, and 36 of the Exchange Act,m

1
)
i
i
35 See lefter from NYSSCPA.

i .
% 15 U.8.¢. 77g, 77, 77s(a) and 772-3.

o o . .
3715 U.S.C. 78c, 781, 78m, 78n, 780(d), 78w(a), 7811, and 78mm. -
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" "Sections 3 14 and 319 of the Trust Indenture Act®® and Sections 6(c), 8, 24, 30, and 38 of the

|

Investment Company Act?®

and Section 3(a) of the Sarbanes-Oxley Act.?™

‘List of Subjects

- 17 CFR Parts 229, 230, 232, 239, 240 and 249

R=porting and recordkeeping requirements, Securities.

For the reasons sct out in the preambie, we amend Title 17, Chapter 11 of the Code of

. Federal Regulations as follows:

PART 229 {— STANDARD INSTRUCTIONS FOR FILING FORMS UNDER
SECURITIES ACT OF 1933, SECURITIES EXCHANGE ACT OF 1934 AND ENERGY

POLICY AND CONSERVATION ACT OF 1975 — REGULATION S-K

1. The authority citation for Part 229 continues to read in part as follows:

Autlzbrity: 15 U.S.C. T7e, 771, 77g, 77h, 77, 77k, 175, 772-2, 772-3, 77;&1(25), 77.aa(26),-
77ddd, 77 ee]e, I‘l7ggg, 77hhh, 77711, 77535, 77nnn, 77sss, 78¢, 781, 78j, 781, 78m, 78n, 780, 78u-5,
78w, 78Il 78m;n,"803-8, 80a-9, 80a-20, 80a-29, 80a-30, 80a-31(c), 80a-37, 80a-38(a), 80a-39,

80b-11, and {7201 et seq.; and 18 U.S.C. 1350, unless otherwise noted.

* k Kk k ok

t<

. Amend § 229.601 by revising the exhibit table in paragraph (a) and by revising

© 3% 15 U.5.C. 77nnn and 77sss.

% 15 U.5.C. 80a-6(c), 80a-8, 80a-24, 80a-29, and 80a-37.

™ P.L.No. 107-204, 116 Stat. 745.
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§.229.601 (Item 601) Exhibits.

paragrz;ph (b)(100) and adding paragraph (b)(101) to read as follows:

‘.

(a) * * *
Exhibit Table
"ok o kK
EXHIBIT TABLE
Securities Act Forms Exchange Act Forms
_-_wg_s_;ss,s-'m'ﬁ-,s_;;- 10 8 [P 1010
o LA o a o4 K QK
(1) Underwriting . X X | X | X X X P X X e
_agreement S ' | N L
(2)Planofacqulsmon Xi XX —!x X XiXxiXx Xi-— X X
reorganization, : * : ; ' : |
arrangement, liquidation ! : ! ' :
! orsuccession l 3 _ i_..-_ i | |
. (3) (i) Articles of X -] X —]X X ——!X:X XiX XX
rporation SN S AR R I R B B
ylaws Xl X=X X ] XXX X XX
(4) Instruments defnmg X' x!x X X X X f X ' X! x i x X i X
f the rights of security | : ! Lo : ‘
holders, including ’ | i 3 ‘
indentures ] SN NSNS U S i
_()Opinionrelegality X | X | X X} X1 X X | X} -] o] ot
3 (6) [Reserved] CN/LNS| NN N/ l N/ /] N/ J N/ i N/ | NN/ N/
T A AT A ALATA A JATAALTA A AL
- A7) Correspondcn(:e from el --- . | - i —_— =l - X - e | - ,
: an independent accountant ] [ I | *
i regarding non-reliaace on a i ;
[ a previously 1ssued audit : ; : i.
. report or completed . i i ;
_ interim review ‘ ) g o L :
| (8) Opinion re tax matters l X J} X | X b X E X XX 74 e : S . |
| (9) Voting trust XL =X XX - XX | - X
{_agreement ‘ , ; ; ' | B
|_{10) Material contracts X=X e X X e X X - XX X
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\ .
_ .putanon of per sharc

Statement re X --- X - X X - X X - - X X
. earnings S o f S .
(12) Statements re X X X — X X !X . X — - — X
_computation of ratios o I A e
(13)-Annual report to e e X e e e e ] e e e X
security holders, Form 10-
~ Qor quarterly report to !
_security holders’ R o L e
(14) CodeofEthlcs _ o S _J_____- . X — X
{15) Letter re unaudltcd X X X X X X X X - - X -
intenim financial
information N ) 1 _ ; _
(16) Letter re change in X = X X e e e XX D e e X
_certifying accoqutaitf‘_______ ) - _ o ' B _
(17) Correspondence on e i e e X e e
- departure of director o o o
(18) Letter re change in S TR UV (DU D D
accounting principles N S L
(19) Report furnished to v, === ! sex e e e oo | oeeeioeee i ] e X e
rity holders” L I T T I
‘Other documents or - e Dommmemm | meeemm b e een e POX e e ;
slatements to security : . ;
- holders : : i _‘ ; | | : : j
* (21) Subsidiaries of the X, X —1 X X, -] X, X - X,
: registrant - L RSN SR T AR
*(22) Published report SR N U I P e S D D
regarding matters ' i f : { |
~ submitted to vote of : i f | : i I [
 security holders o S T S AR B
i (23) Consents of experts X 1 XX XXX X | XXX x)x
|_and counsel (] ! i . ; . :
_(24) Power of attorney X X X X i X X i X| XX xj-—-.%x|Xx |
(25) Statement of L X X P X - e DX 0 X ] X e | J l
 eligibilityof trustee b b b
| (26) Invitation for P X DX ] X e - XX X e e e e e
* competitive bids R ’ * 3 U I I . _J
(27) through (30) b s P o
:_[Reserved] ] i ) ||
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.(I)Rucha- VU D ¢
V- 15d-14(a).

Ceurtitications (it) Rule -
13a-1415d-14

Certifications

(32) Section 1350 - T — - X
Certifications®

(33) Report on - S — --- ——— e --- --- — —— - -
assessment of compliance

with servicing critena for

assct-backed issuers

(34) Attestation report on com mmm eme ememme cee e cem mn . e e
asscssment of compliance

with servicing criteria for

assct-backed securities

(35) Servicer compliance U SVIDI U

statement
(36) through (98) : N N N N N N N N N N N N
[Reserved] A A A A A A A A A A A A
(99) Additional exhibits X X X X X X X X X X X X
0) XBRL-Related X X X
ments _ ) 7 _
ﬁ‘)‘ Interactive Data X X X --- X X X X - X - X
File

' An exhibit need not be provided about a company if: (1) With respect to such company
an election has been made under Form S-4 or F-4 to provide information about such
company at a level prescribed by Form S§-3 or F-3; and (2) the form, the level of which
has been elected under Form S-4 or F-4, would not require such company to provide such
exhibit if it were registering a primary offering.

2 A Form 8-K exhibit is required only if relevant to the subject matter reported on the Form 8-K
report. For example, if the Form 8-K pertains to the departure of a director, only the exhibit
described in paragraph (b)(17) of this section need be filed. A required exhibit may be
incorporated by reference from a previous filing.

3 Where incorporated by reference into the text of the prospectus and delivered to security
holders along with the prospectus as permitted by the registration statement; or, in the case of the
Form 10-K, where the annual report to security holders is incorporated by reference into the text
of the Form 10-K.

* If required pursuant to Item 304 of Regulation S-K.
162

>

®ox > Z

>



5 Wh}:qre the opinion of the expert or counsel has been incorporated by reference into a
previously filed Securities Act registration statement,

¢ Pursuarit to'§§ 240.13a-13(b)(3) and 240.15d-13(b)(3) of this chapter, asset-backed
issuers are not required to file reports on Form 10-Q.

(B) * **

‘ (100) XBRL-Related Documents. Only an electronic filer that prepares its financial

statements in accordance with Article 6 of Regulation S-X (17 CFR 210.6-01 et. seq.) is
permitted to participate in the vdluntary XBRL (eXtensible Business Reporting Language)
program and; as a result, may squit XBRL-Related Documents (§232.11 of this chapter) in
electronic format as an exhibit to: the filing to which they relate; an amendment to such filing;
or a Form 8-K (§249.308 of this chap;ter) that re.ferences such filing, if the Form 8-K is submitted
no earlier than the date of filing. Rule 401 of Regulation S-T (§232.401 of this chapter) sets |

forth further details regarding e]igibi]ity to participate in the voluntary XBRL program.

(101) Interactive Data File. An Interactive Data File (§232.11 of this chapter) is:

(i) Required to be submitted and posted. Required to be submitted to the Commission
a.nd pc-stt.ed on the registrant’s corporate Web site, if any, in the manner provided by Rule 405 of -
Regulation S-T (§232.405 of this chapter) if the lregistrant does not prepare its financial
statements in accordance with Article 6 of Regulatiqn S-X (17 CFR 210.6-01 et. seq.) and is
described in paragraph (b)(101)(1}(A), (B) or (C) of this Item, except that an Interactive Data -
File: first is requiréd for a periodic report on Form 10-Q (§249.308a of this chaptér), Form 20-F
(§249.i2_20f of this chapter) or Form 40-F (§249.240f of this chapter), as applicable; is required
for a re‘.gi'stratio'n statement under the Securities Act only if the registration statement cont'éins a

price (;r priée range; and is required for a Form 8-K (§249.308 of this chapter) only when the
Iz . _ ,
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e Fonn 8-K ‘contains audlted annual financial statements that are a revised version of financial

' |
. ,statellnents that previously were filed with the Commission that have been revised pursuant to

_ applicable accounting ;stan_dards. to -reﬂ(;:c't the effects of certain subsequent events, including a
. i .
'élisco"ptinued qper_ation; a chaﬁge in rcpom_xble segments or a change in accounting principle, and,
n suc%h case, thg Interactive Data File would be required only as to such revised financial
staten]icnts regardless whether the Form 8-K contains other financial statements:

| (A) A large accelerated filer (§‘240.]2b-2 of this chapter) that had an aggregate
-' worldwide market value of the voting and non-votirig common equit'y hela by non-affiliates of
‘more !—.han $5 billion as-of the last business day qf the second fiscal quarter of its most recently
completed fiscal year that prépares 1:ts financial statements in'accordance with generally accepted
accounfing principics as used in the United States and the ﬁfing contains financial statements of
' the registrant for a fiscal pf:ribd that ends on or after June 15, 2009; -
' | (B) Alarge accelerated filer not specified in paragréph (b)Y(0OD(XA) of this Item that
prepates its financial statements in accordance with genera]ly accepted accounting principles as
used in thc;, United States and the ﬁlmg contains ﬁnanc:1al statements of the registrant for a fiscal
perioc th.':llt ends 0;1 or after June 15, 20] 0; or.

(C) A filer not specified in paragraph (b)(101 )(i)‘(A) or (B) of this Item tﬁat prepares its

financial statements in accordance with either generally accepted accounting principles as used

in the;United States or :International Financial Reporting Standards as issued by the International
' Acco'l'iniing Standards Board, and the filing contains financial statements of the registrant for a

fiscal period that ends on or after June 15, 2011.

(ii) Permitted to be submitted. Permitted to be submitted to the Commission in the
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mann!ar px"ovided by Rule 405 of Regulation. S-T (§232.405 of this chapter) if the:
:L (A) 'Registrant prepares its financial statements:
P

; (1) In accordance with either:

(1} Generally accepted accounting pﬁnciples as used in the United States; or
_' s (1) International Financial Reporting Standards as issued by the International
Accounting Standards Board; and

- i (Z) Notin a.lccorda.nce with Article 6 of Regulation S-X (17 CFR 210.6-01 gt. seq.); and

i (B) Interactive Data File is not required to be submitted to the Commission under
paraglraph (b)(101)(1) of this Item.

(1n1) Not permitted to be submitted. Not permitted to be submitted to the Commission if

the registrant prepares its financial statements in accordance with Article 6 of Regulation S-X
(17 CER 210.6-01 c_t seq.).
PART 230 -- GENERAL RULES AND REGULATIONS, SECURITIES ACT OF 1933

[ 3. The au’thoritly citation for Part 230 continues to read in part as follows:
Authority: 15 U.S.C. 77b, 77¢, 77d, 778, 77g, 77h, 77j, T7r, 77s, 772-3, T7sss, T8¢,
78d, 718j_. 781, 78m, 78n, 780, 78t, 78“;, 781l{d), 78mm, 80a-8, 80a-24, 80a-28, 80a-29, 80a-30,

and 80a--7, unless otherwise noted.

Y ' TNk ok k%
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4. Amend § 230.144 By revising paragraph (c)(1) and the Note to paragraph (c) to read
as follows:
§ 23(}.144 Persons deemed not to be engaged in a distribution and thercfore not

underwriters.

* ok &k k %
()% **

7. (1) Reporting issuers. The issuer is, and has been for a period of at least 90 days

immediately before the sale, subject to the reportiné requir_ements of section 13 or 15(d) of the
Exchange Act and h;;s:_ |

(i) Filed all required reports under section 13 or 15(d) of the Exchange Act, as
applicabAle, during the 12 month_s preceding such sa]c.(or for such shorter period that the issuer
was required to file such reports), other than Form 8-K reports (§249.308 of this chapter); and

(i1) Submitted elgctronically aind posted on its corporate Web site, if any, every
Interactive Data File (§232.11 of this chapter) required to be submitted and posted pursuant to
Rule 405 of Regulation S-T (§232-.405 of this chapter), during the 12 month§ preceding such sale

(or for such $h0rter period that the issuer was required to submit and post such files); or

TR

Note to paragraph (c). With respect to paragraph {c)(1), the person can rely upon:

1. A statement in whichever is the most recent report, quarterly or annual, required to be

filed and ziled by the issuer that such issuer has:
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oy ,
. : " a. Filed all reports required under section 13 or 15(d) of the Exchange Act, as applicable,

during the preceding 12 months (or for such shorter period that the issuer was required to file

such reports), other than Form 8-K reports (§249.308 of this chapter), and has been subject to

such filing requirements for the past 90 days; and

b. Submitted electronically and posted on its corporate Web site, if any, every Interactive
Data File (§232.11 of this chapter) required to be submitted and posted pursuant to Rule 405 of
Regulation S-T (§232.405 of this chapter), during the preceding 12 months (or for such shorter

period that the issuer was required to submit and post such files); or

2. A written statement from the issuer that it has complied with such reporting,

submission or posting requirements.

. : ! -3. Neither type of statement may be relied upon, however, if the person knows or has

reason to believe that the issuer has not complied with such requirements.

% % % k ok

PART 232 — REGULATION S-T — GENERAL RULES AND REGULATIONS FOR
ELECTRONIC FILINGS

5. The authority citation for Part 232 continues to read in part as follows:

Authority: 15 U.S.C. 77f, 77g, 77h, 77}, 77s(a), 77z-3, 77sss(a), 78c(b), 781, 78m, 78n,
780(d), 78wf(a)}, 7811, 80a-6(c), 80a-8, 80a-29, 80a-30, 80a-37, and 7291 et seq.; and 18 U.S.C.
1350.

X ¥ *.* *
6. Amend §232.11 by adding definitions for “Interactive Data.File,” “Promptly,” and
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. "‘I?elaiiéd Official Filing” in alphabetical order to read as follows:

* Kk ok *

§ 232.11 Definition of terms used in part 232.

-'!'Interactive Data File. The term Interactive Data File means the machine-readable

conipu.te_r code that presents information in eXtensible Business Reporting Language (XBRL)

electronic format pursuant to §232.405. - '

thoy
£ Kk & % ok

i
!

. Promptly. The term Promptly means as soon as reasonably practicable under the facts

e
and cir¢cumstances at the time. An amendment to the Interactive Data File made by the later of
v \

24 hopi:rls or 9:30 a.m. Eastem Standard Time or Eastern Daylight Saving Time, whichever is

currently in effect, on the next business day after the electronic filer becomes aware of the need
. 1
: K
. for such amendment shall be deemed to be “promptly” made.
! ] 0k ok ok ok
\‘ . . v . /

LRelated Official Eiling.. The term Related Official Filing means the ASCI] 61’ HTML

format i)art of the official filing with which an Interactive Data File appears as an exhibit.

v -

* ok ok kK
7. Amend § 232.201 by:

a Revising paragraph (a) introductory text;

b

Amending paragraph (b) by revising the headings to Notes 1 and 2; and

t

J

1 .

#c Adding paragraph (c).
!
g

i 1 . -
i .

: C o

. 3t

;o !

¥ S 168

. "




- . §232.201 Temporary hardship exemption.

e o .
The revisions and addition read as follows:

(a) If an electronic filer experiences unanticipated technical difficultics preventing the

. timely preparation and submission of an electronic filing, other than a Form 3 (§ 249.103 of this

chapter), a Form 4 (§ 249.104 of this chapter), a Form 5 (§ 249.105 of this chapter), a Form ID
(§§ 239.63, 249.440, 269.7 and 274..402 of this chapter), a Form TA-1 (§ 249.100 of this
chapter), a Form TA-2 (§ 249.102 of this chapter), a Form TA-W (§ 249;]01 of this chapter), 2

Form D (§ 239.500 of this chapter) or an Interactive Data File (§232.11 of this chapter), the

-

| electronic filer may file the subject ﬁling, under cover of Form TH (§§ 239.65, 249.447, 269.10

and 274.404 of this chapter), in paper format no later than one business day after the date on

which the filing was to be'made.

* £ ok %k sk

(‘b) * % %

Note 1 to paragraph (b): * * *

Note 2 to naraﬁraph (by: ***
(¢) If‘an electronic filer experiences unanticipated technical difﬁcultieé preventing the
timely preparation and |
(1) Submission of an Interactive Data File (§232.11) as an exhibit as required pursuant
to Rule 405 of Regulat.io.n S-T (§232.405), the electronic filer still can timely satisfy the
requirem;:nt to submit the Interactive Data File in the following manner:
(1) Substitﬁte for the Interactive Data File in the required exhibit a document that sets

forth the following legend:
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IN ACCORDANCE WITH THE TEMPORARY HARDSHIP EXEMPTION
PROVIDED BY RULE 201 OF REGULATION S-T, THE DATE BY WHICH THE
INTERACTIVE DATA FILE 1S REQUIRED TO BE SUBMITTED HAS BEEN EXTENDED
BY SIX BUSINESS DAYS; and

(i) Submit the required Interactive Data File no later than six business days after the
Interactive Data File originally was .rcquired to be submitted.

(2) Posting on its corporate Web site of an Interactive Data File as required pursuant to
Rule 405 of Regulation S-T, the electronic filer still can timely satisfy the requirement to post the
Interact:ve Data File by s;:) posting the Interactive Data File within six business days afler the -
Interact:ve Data File was required to be submitted to thé Commission.

Note to paragraph (c): Electronic filers unable to submit or post, as applicable, the

Interactive Data File under the circumstances specified by paragraph (c), must comply with the

- provisions of this section and cannot use Form 12b-25 (§249.322 of this chapter) as a notification

of late filing. Failure to submit or post, as applicable, the Interactive Data File as required by the

end of the six-business-day period specified by paragraph (c) of this section will result in

ineligibility to use Forms S-3, S-8 andr F-3 (§§239.13, 239.16b and 239.33 of this chapter) and

constitute a failure to have filed all required reports for purposes of the current public |
information requirements of Rule 144(c)(1) (§230.144(c)(1) of this chapter).

& Amend § 232.202 by:

a. Revising paragraphs (a) introductory text, (a)(2), (b)(2), and (b)(3);

b. Revising paragraph (c);

c. Revising paragraph (d);
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. ; d. Revising the headings to Notes 1, 2, audé to the section; and
-l o ~ ¢ Adding Note 4 to the section. |
The revisions and addition read as follows:
-§ 232.202 Continuing hardship exemption.
| (a) An electronfc filer m‘ay‘apply in writing for a continuing hardship exemption if all or

-part of a filing, group of filings or submisskon, other than a Form 1D (§§ 239.63, 249.446, 269.7,
and 274.462 of this chaptqr) or a Form D (§ 239.500 of th‘is'ch.apter),, otherwise to be filed or
submitted in electronic format or, in the case of an Interactive Data File (§232.11), to be posted
on the é]ectroniclﬁler’s corporate Web site, cannot be so filed, submitted or posted, as
applicable, without undue burden or expense. Such written application shall be made at least ten
busiﬁes_s :éayé before the required due d;ate of the filing(s), submission(s) or posting of the

. pI‘O];OSCd filing, submission or posting date, as appropriate, or within such shorter period as may
be permitted. The written app]icatioﬁ shall contain the information set forth in paragraph (b) of

this section.
*.* * ¥ *k
(2) If the Commissidn, or the staff acting pursuant to delegat!ed authority, denies the
applicatién for a continuing hardship exemption, the electronic filer shall file or submit the
r;quired document or Interactive Data File in electroﬁic format or post the Interactive Data File
onits corhorate Web site, as appiicable, on the required due date or the proposed filing or
submission date, or such other date as may be permitted.

EEETE

(b) * & &
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. . ) | i -{:2) The burd;n and expe;se to employ altemativc means to make {he electronic
.sub:'ﬁission or posting, as applicable; and/or
—t3) The reasons for not submitting electronically the document, group éf documents or
lnt-cractive Data File or not posting the Interactive Data File, as well as the justification for the
reqﬁested time period.

(c) Ifthe reqﬁest-is granted with respect to:

(1) Electronic filing of a document or group of documcnts, not electronic submission or
posting of an Interactive Data File, then the electronic filer shall submit the document or group
of documents for which the continuing hardship exemptidn is granted in paper format on the
required due date specified in the applicable form, rule or regulation, or the p;'oposed filing date,
as appropriate and the followiﬁg legend shall be placed in capital letters at the top of the cover

. "~ page of the paper format document(s): |
N ACC_ORDANCE WITH RULE 202 OF REGULATION S-T, THIS (specify
document) IS BEINIG FILED IN PAPER PURSUANT TO A CONTINUING HARDSHIP |
EXEMPTION. | |

(2) Electronic submission of an.lnteractive' Data File, then the electronic filer shall
Substit{JtB .for the Interactive Data File in the exhibit in which it was required a document that
sets forth one of the following legends, as appropriate:

"IN ACCORDANCE WITH A CONTINUING HARDSH]P EXEMPTION OBTAINED
UNDER RULE 202 OF REGULATION S;T, THE DATE BY WHICH ’I‘HE INTERACTIVE
DATAFILE 18 REQUIR_Eb Tb BE SUBMITTED HAS BEEN EXTENDED TO (specify date);

or.
172




IN ACCORDANCE WITH A'CONT]'NUING HARDSHIP EXEMPTION OBTAINED
UNDER RULE 202 OF REGULATION S-T, THE INTERACTIVE DATA FILE 1S NOT
REQUIRED TO BE SUBMITTED.

{3) Web site posting by an electronic filer of its Interactive Data File, the electronic filer
need not post on its Web site any statement with regard to the grant of the request.

(d) If a continuing hardship exemption is granted for a limited period of time for:

(1} Electronic filing of a document or group of documents, not electronic submission or
posting of an Interactive Data File, then the grant may be conditioned upon the filing of the
document or group of documents that is the subject of the exemption in electronic format upon
the expiration of the period for which the exemption is granted. The electronic format version
shall contain the following statement in capital letters at the top of the first page of the document:

THIS DOCUMENT IS A COPY OF THE (specify document) FILED ON (DATE)
PURSUANT.TO A RULE 202(d) CONTINUING HARDSHIP EXEMPTION.

(2) Electronic submission or posting of an Interactive Data File, then the grant may be
conditioned upon the electronic submission and posting, as applicable, of the Interactive Data
File that is the subject of the exemption upon the expiration of the period for which the
exemption is grant;ad.

Note 1 to §232.202: * * *

Note 2 to §232.202: * * *

Note 3 to §232.202: * * *

Note 4 to §232.202: Failure to submit or post, as applicable, the Interactive Data File as

required by Rule 405 by the end of the continuing hardship exemption if granted for a limited
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period.c-)ﬁime, will result in ineligibility to use Forms S-3, S-8, and F-3 (§§239.13, 239.16b and

- 239.33 of this chapter) and constitute a failure to have filed alt required reports for purposes of

the current public information reqﬁirements of Rule 144(c)(1) (§'230.144(cj('l) of this chapter).
- 9. Amend §232.305 by revising paragraph (b) to read as follows:

§ 232.305 Number of characters per line; tabular and columnar information.

EEEE

ib) Paragraph (a) of this section does not apply to HTML documents, Interactive Data
Fites (§232.11) or XBRL-Related Documents (§232.11).

10. Amend §232.401, paragraph (a), by adding a new first sentence to read as follows:

- § 232.401 XBRL-Related Document submissions.

(a) Only an clectronic filer that is an investment company registered under the. Investment
Compariy Actof 1940 (15 U.S.VC. 80a-1 et. é_e_q.), a “business development company™ as defined
in secticn 2(a)(48) of that Act, or an entity that repoﬁé under the Exchange Act and prepa;res its
financial statements in accordance with Article 6 of Regulation S-X (17 CFR 210.6-01 et. seq.) is
permitted to participate in the voluntary XBRL (eXlénsiblc Business Reporting Language)
program, * * ¥

% ok ok & ok

il. Amend §232..402 by removing the phrase “Public Utility Act,” from the first
sentence of paragraph (b). |

§§ 232.403 and §232.404 [Rescrved).

12. Reserve §232.403 and §232.404.

13. Add §232.405 and §232.406T to rcad as follows:
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- § 232.#5 Interactive Data File submissions and postings.

]

‘_ AEPre']iminarv'Note 1. Sections 405 and 406T of Regulation S-T (§§232.405 and
~ 232:408T) apply to electronic filers that submit or post Interactive Data Files. ltem 601(b)}(101)
i : - .

. of‘Reg{JLation S-K (§229.601(b)(101) of this chapter), paragraph 101 of the Information Not

o : Requiré::d 1o be Delivered to Offerees or Purchasers of both Form F-9 (§239.39 of this

. 1 .
chapter'}afld Form F-10 (§239.40 of this chapter), Item 101 of the Instructions as to Exhibits of -

f

Form ZTE—'F (§249.220f of this chapter); paragraph B.7 of the General Instructions to Form 40-F
| ‘ | N |
(§249.240f of this chapter) and paragraph C.6 of the General Instructions to Form 6-K (§249.306
. : : o : .

of this ¢hapter) specify when electronic filers are required or permitted to submit or post an

]11temc'éive Data File (§232.11), as further described in the Note to §232.405.

E‘re]iminary Note2. Section 405 imposes content, format, submission and Web site
i ‘ :

postingréquirements for an Interactive Data File, but does not change the substantive content

requircfﬁents for the financial and other disclosures in the Related Official Filing (§232.11).
|

Frelim{nary Note 3. Section 406T addresses liability related to Interactive Data Files.

f’(a) Content, format, submission and posting requirements — General. An Interactive Data

1
File must:

|
i

| F’I) Comply with the content, format, submissio\n and Web site posting requirements of . |
* this sec‘i:ion;

ﬁz) Be submitted only by an electronic filer either required orvpermit.ted to submit én
| Iﬁteracti]ive Data File as specified by Item 601(b)(101) of Regulation S-K, par-agréph 101 of the

Informa:!ion Not Required to be Delivered to Offerces or Purchasers of either Form F-9 or Form

F-10, It(j::n 101 of the Instructions as to Exhibits of Form 20-F, paragraph B.7 of the General
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.l-ns_nuc_ti_ons t.:olForm 40-F or paragraph C.6 of the General Instructions to Form 6-K, as
aﬁp]i‘crable,'a:s an exhibit to: |

(i) A form that contains the disclosure required by this section or

(11) An amendment to a form that contains the disclosure required by this section if the
amendment is filed no more thaﬁ 30 days’after the carlier of the due date or filing date of the
form and the Interactive Data File is the first Interactive Data File the electronic filer submits or
the first Interactive Data File the electronic filer submits that complies or is required to comply,
whichever occurs first, with paragraphs (d)(1) through (d)(4), (€)(1) ar?d {€)(2) of this section;

., (3) Be submitted in accordance with the EDGAR Filer Manual and, as applicable, either

Item 601(b)(101) of Regulation S-K, paragraph 101 of the Information Not Required to be
Delivered to Offerees or Purchasers of either Form F-9 or Form F-10, Item 101 of the
Instructions as to Exhibits of Form ZO-F, paragraph B.7 of the General Instructions to Form 40-F
or.para'graph C.6 of the General Instructions to Form 6-K; and

(4) Be postred on the clectronic filer’s corporate Web site, if any, in accordance with, as
applicable, either Item 601(b)(101) of Regulation S-K, paragraph 101 of the Information Not.
Reqﬁi_rcdl to be Delivered to Offerees or Purchasers of either Form F-9 or Form F-10, Item 101 of
the Instructions as to Exhibits of Form 20-F, paragraph B.7 of the General Instructions to Form
40-F or paragraph C.6 of the General Instructions to Form 6-K.

(b) Content - categories of information p'resented. An Interactive Data File must consist
of only a complete set of information for all periods required to be presented in the
corresponding data in the Related Ofﬁqial Filing, no more and no less, from all of the following

- categories:
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| (1) The complete set of the electronic filer’s financial statements (which includes the face
of the ﬁr;al_lcial statements and all footnotes); and

| (2)'A]l schedules set forth in Article 12 of Regulation S-X (§§210.12-01 - 210.12-29)
related to the electronic filer’s financial statements.

Note to paragraph (b): It is not permissible for the Interactive Data File to present only

partial face financial statements, such as by excluding comparative financial information for
prior periods.

(c) Format — Generally. An Interactive Data File must comply with the following

requirements, except as modified by paragraph (d) or () of this section, as applicable, with
respect to the corresponding data in the Related Official Filing consisting of footnotes to

financial statements or financial statement schedules as set forth in Article 12 of Regulation S-X:

(1) Data elements and labels.

(i) Element accuracy. Each data element (i.e., all text, line item names, monetary values,

percentages, numbers, dates and other Iabels) contained in the Interactive Data File reflects the
same information in the corresponding data in the Related Official Filing;

(i1) Element specificity. No data element contained in the corresponding data in the

Related Official Filing is changed, deleted or summarized in the Interactive Data File;

(111) ‘Standard and special labels and elements. Each data’element contained in the

Interactive Data File is matched with an appropriate tag from the most recent version of the
standard list of tags specified by the EDGAR Filer Manual. A tag is appropriate only when its
standard definition, standard label and other attributes as and to the extent identified in the list of

tags match the information to be tagged, except that:
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(A) Labels. An-electronic filer must create and use a new special label to modify a tag’s
ex‘istingst-anc‘lfard label when that tag is an appropriate tag in all other respects (i.e., in order to
use a tagﬁom the standard list ofta-gs only its label needs to be changed); and

(B) Elements. An electronic filer must create and use a new special element if and or_]ly
if an appropri ate tag does not exist in the standard list of tags for reasons other than or in addition

)

to an inappropriate standard label; and

 (2) Additional mark-up related ¢ontent. The Interactive Data File contains any

additional mark-up related content {e.g., the eXtensible Business Reporting Language tags

themselves, identification of the core XML documents used and other technology related

.content) not found in the corresponding data in the Related Official Filing that is necessary to

comply with the EDGAR Filer Manual requirements.

(d) Format — Footnotes - Generally. The part of the Interactive Data File for which the

‘correspondi,ng data in the Related Official Filing consists of footnotes to financial statements
must comply -with the requirements of paragraphs (c)(1) and (c)}(2) of this section, as modified by

this paragraph (d), unless the clectronic fileris within one of the categories specified in

- paragraph (f) of this section. Footnotes to financial statements must be tagged as follows:

I (N .Eac;h complete footnote must be block-text tagged;
(2) Each significant accounting.policy within the significant accounting policies footnote
must be block-text fagged;
(3) Each table within each footnote must be blc;ck-text tagged; and

(4) Within each footnote,
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" (i) Each amount (i.c., monctary value, percentage, and number) must be tagged
separately; and
(1) Each narrative disclosure may be tagged separately to the extent the electronic filer

chooses.

(e) Format — Schedules - Generally. The part of the Interactive Data File for which the

corresponding data in the Related Official Filing consists of financial statemept schedules as set
forth in Article 12 of Regulation S-X must comply with the requirements of paragraphs (c)(1)
and (c)(2) of this sectlion, as modified by this paragraph (e), unless the electronic filer is within
one of the categories specified in paragraph (f) of this section. Financial statement schedules as
set forth in Article 12 of Regulation S-X must be tagged as follows:
(1) Each complete financial statement schedule must be block-text tagged; and

(2} Within each financial statement schedule,

(i) Each amount (i.e., monetary value, percentage and number) must be tagged
separately; and

(i) Each narrative disclosure may be tagged separately to the extent the electronic filer

chooses.

(f) Format — Footnotes and Schedules Eligible for Phased-In Detail. The following
electronic filers must comply with paragraphs {c)(1) and (c)(2) of this section as modified by
paragraphs (d) and {e) gf this section, except that they may choose to comply with paragraph
(d)(1) of this section rather than paragraphs (d)(1) through (d)(4) of this section and may choose
to comply with paragraph (e)}(1) of this section rather than paragraphs (e)(1) and (e)(2) of this

section:
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* (1) Any large accelerated filer (§240.12b-2 of this chapter) that had an aggregate

worldwide market valie of the voting and non-voting common equity held by non-affiliates of

. more-than $5 billion-as of the last business day of the second fiscal quarter of its most recently

completed fiscal year that prepares its financial statements in accordance with generally accepted

accounting principles as used in the United States, if none of the financial statements for which
an Interactive Data File is required is for a fiscal period that ends on or after June 15, 2010;

(2) Any large accelerated filer not specified in paragraph (f)(1) of this section that

prepares its financial statements in accordance with generally accepted accounting principles as

used in the United S‘tz‘ltes, if none of the financial statements fo'r which an Interactive Data File is
required is for a fiscal period that ends on or after June 15, 2011; and

(3) Any filer not specified in paragraph (f)(1) or (f)(2) of this section that prepares its
financial statemeﬁts in accordancé with either generally accepted accounting principles as vsed
in the United States or lnternatio:.)ai Financial Reporting Standards as issued by the International
Accountiﬂg Sténdz_ards Board; if none of the financial statements for which an Interactive Data
Fj]'e is required 1s fof a fiscal period that ends on or aﬂér June 15, 2012.

(2) M Any electronic filer that maiqtains a corporate Web stte and is required to
submit an Interactive Data File must post that Interactive Data File on that Web site by the end of
the célendar day on the earlier of the date the Interactive Data File is sﬁbmitted or is required to

be submitted and the Interactive Data File must remain accessible on that Web site for at least a

12-month period.

Note to 5232:405: Item 601(b)(101) of Regulation S-K specifies the circumstances

under which an Interactive Data File must be submitted as an exhibit and be posted to the
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1ssuer’s c'or;ig'n‘ate Web site, if any, and the circumstances under which it is permitted to be

' ' submitted as an exhibit, with respect to Forms S-1 (§239.11 of this chapter), S-3 (§239.13 of this

' ‘cha:pt.cr), S-4 (§239.25 of this chapter), S-11 (§239.18 of this chapter), F-1 (I§239.3'l of this

chapter), F-3 (§239.33 of this cha&atcr), F-4 (§239.34 of this chapter), 10-K (§249.310 of this
chapter), 10-Q (§249.308a of this chapter) and 8-K (§249.508 of this chapter). Paragraph 101 of

the Information Not Required to be Delivered to Offerces or Purchasers of both Form F-9 and

Form F-10 specifies the circumstances under which an Interactive Data File must be submitted as

an exhibit and be posted to the issuer’s corporate Web site, if any, and the circumnstances under
which it is permitted to be submitted as an exhibit, with respect to Form F-9 and Form F-10,
respectively. ltem 101 of the Instructions as to Exhibits of Form 20-F specifies the
circumstances under which an Interactive Data File must be submitted as an exhibit and be
po-sted to the issuer’s corporate Web site, if any, and the circumstances under which it is
permitted to be submitted as an exhibit, with respect to Form 20-F. Paragraph B.7 of the General
Instfuctions to Form 40-F and Paragraph C.6 of the General Instructions to Formm 6-K specify the
circumstances under which an Interactive Data File must be submitted as an exhibit and be
posted to the issuer’s corporate Web site, if any, and the circumstances under which it is

permitted to be submitted as an exhibit, with respect to Form 40-F and Form 6-K, respectively.

- Item 601(b)(101) of Regulation S-K, paragraph 101 of the Information Not Required to be

Delivered to Offerees or Purchasers of both Form F-9 and Form F-10, Item 101 of the
Instructions as to Exhibits of Form 20-F, paragraph B.7 of the General Instructions to Form 40-F

and paragraph C.6 of the General Instructions to Form 6-K all prohibit submission of an
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Interactive Dat.a File by an issuer that prepares its financial statements in accprdance with Article
6 of Regulationl S-X (17 CFR 210.6-01 et. seq.).
§ 232.406T Tcmporarv rule related to Interactive Data Files.

) (a) Sﬂ{& Section 232.406T addresses the liability for the Interactive Data File. An
.lnteracti,vg bata File is subject to the same liability provisions as the Related Official Filing
except &s provided in paragraphs (b) and (c) of thi; section.

(b) In general. The Interactive Data File, regardless of whether it is an exhibit to a
document incorporated by reference into filings: |
(1) l_s subject to the anti-fraud provisions of section 17(a)(1) of tlhe Securities Act,
section 10(b) of the Exchange Act, §240.10b-5 of this chapter, and section 206(1) of thek
]nvestrﬁent Advisers Act excei)t as provided in paragraph {c) of this section;
" (2) Is d;aemed not filed 0; part of a rcgistration statement or prospectus for purposes of

sections 11 or 12 of the Securities Act, is deemed not filed for purposes of section 18 of the

. .Exchange Act or section 34(b) of the Investment Company Act, and-otherwise is not subject to

liability under these sections; and
(3) Is deemed filed for purposes of §232.103.

(c) Good faith attempts and prompt correction. Subject to paragrdph (b) of this

section, the Interactive Data File shall be subject to liability for a failure to comply with

§232.405, but shall be deemed to have complied with §232.405 and would not be subject to

-liability under the anti-fraud provisions set forth in paragraph (b)(1) of this section or under any

“other liability provision if the electronic filer:

(1 Makes a good faith attempt to comply with §232.405; and
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(2) . After the electronic filer becomes aware that the Interactive Data File fails to
comply with §232.405, promptly amends the Interactive Data File to comply with §232.405.

.(d) Temporary section. Section 232.406T is a temporary section that applies to an

Interactive Data File submitted to the Commission less than 24 months after the electronic filer

first was required to submit an Interactive Data File to the Commission pursuant to § 232.405,
not taking into account any grace period, but no later than October 31, 2014. After these dates,
an Interactive Data File is subject to the same liability provisions as the Related Official Filing.

This temporary section will expire on October 31, 2014,

. PART 239 - FORMS PRESCRIBED UNDER THE SECURITIES ACT OF 1933

14. 'I.”he authority citation for Part 239 continues to read in part as follows:
A‘lit‘hority: 15 U.S.C. 771, 77g, 77h, 77}, 77s, T72-2, 772-3, T7sss, 78c, 781, 78m, 78n,
780(d), 78u-5, 78w(a), 78], 78mm, 80a-2(a), 80a-3, 80a-8, 80a-9, 80a-10, 80a-13, 80a-24,
80a-20, 80a-29, 80a-30, and 80a-37, unless otherwise noted.
S EEREE
15. Amend §239.13 by revising paragraph (a)(8) to read as follows:

§ 239.13 Form §-3, for registration under the Securities Act of 1933 of securities of certain
issucrs offered pursuant to certain types of transactions.

* ok ok k%

(a) ***
(8) Electronic filings. In addition to satisfying the foregoing conditions, a registrant
subject to the electronic filing requirements of Rule 101 of Regulation S-T (§232.101 of this

chapter) shall have:
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. N v . (i) Filed with the Commission all required electronic filings, inciuding electronic
. . CO])ICS of documents submitted i1‘1 paper pursﬁan£ to a hardship exemption as provided by Rule
| 201 ;I"'i{ule 202(d) of Reguiation S-T (§é32.201 or §232.202(d) of this chapter); and
| (i1) Submitted electronically to the Commission and posted on its corporate Web site,
iféi.)j-/, all lpteractive Data Files required to be submitted and posted pursuant to Ruic 405 of
' ‘Reg‘;ulation S-T (§232.405 of this chapter) during the twelve calendar months and any portion of
a month imrlnediately preceding the ﬁling of the registration statement on this Form (or for such
shorter period of time that the registrant was required to submit and post such files).
16. Amend Form S-3 (referenced in §239.13) by revising paragraph 1.A.8 of the
General Instructions to read as follows: |

| Note - The text of Form S-3 does not and this amendment will not appear in the Code of

. Federal ‘chulations.

Form S-3
* & k % k|
GENERAL INSTRUCTIONS
i_ * & %
A_ k ok ok

_ 8. Electronic filings. In addition to satisfying the foregoing conditions, a registrant

‘subject to the clectronic filing requirements of Rule 101 of Regulation S-T (§232.101 of this
chapter) shall have:
l(a) Filed with the Commission all required electronic filings, including eiectronic

. j 1
copies of dociments submitted in paper pursuant to a hardship exemption as provided by Rule
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201 or Rule 202(d) of Regulation S-T (§232.201 or §232.202(d) of this chapter); and
- (b) _Submittcd electronically to the Commission and posted on its corporate Web site,
if any, all Interactive Data Files required to be submittéd and posted pursuant to Rule 405 of
Regulation S-T (§232.405 (ﬁ this chapter) during the twelve calendar months and any portion of
a manth immediately breccding_the filing of the registration statement on this Form (or for such
shorter period of time that the registrant was required to submit and post such files).
** * k%
17. Amend §239.16b by revising paragraph (b) to read as follows:

§ 229.16b Form S-8, for registration under the Securities Act of 1933 of securitics to be
offered to employees pursuant to employec benefit plans.

(a) ***
" (b) Electronic filings. In addition to satisfying the foregoing conditions, a registrant

subject to the electronic filing requirements of Rule 101 of Regulation S-T (§232.101 of this
chapter) shall have: |

(1) Filed with the Commission. all required electromc filings, including electronic
copies of documents submitted in paper pursuant to a hardship exemption as provided by Rule
201 or Rule 202(d) of Regulation S-T (§232.201 or §232.202(d) of this chapter);.and

(2) Submitted electronically to the Commission and posted on its corporate Web site,
if any, all Interactive Data Files required to be submitted and posted pursuant to Rule 405 of
" Regulation S-T {§232.405 of this chapter) during the twelve calendar months and any portion of
a mcnth immédiately preceding the filing of the registration statement on this Form (or for such

shorzer peniod of time that the registrant was required to submit and post such files).
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| . | .. 18. Amend Form S-8 (referenced in §239.16b) by revising paragraph A.3 of the
.'l'Gé;r:e.ra.]'insllrQCtion‘s -to read as follows: -
l.\lot;l— The text of f?orm S-8 does not and this amendment will not appear in the Codc of
Ft;deral R'eglulations.

Form S-8

* k ¥ k %

GENERAL INSTRUCTIONS

R A FEE
i

3. Electronic filings. In addition to satisfying the foregoing conditions, a registrant
subject to the electronic ﬁ]i.ng requirements of Rule.10] of Regulation S-T (§232.101 of this
chapter) shall have: |

. . | (é) Filed with the Commission all required electronic ﬁ]iﬁgs, mcluding electronic
copies of documents submitted in paper pursuant to a hardship exemption as provided by Rule
- 201 or Rule 202(d) of Regulation S-T (§232.201 or §232.202(d) of this chapter); and

{b) Submitted electronically to the Commission and post-ed on its corporate Web site,'

if any, all Int_cracti;fe Data Files required to be submitted and posted pursuant to Rule 405 of
. Regulation S-T (§232.405 of this chapter) during the twelve calendar months and any portion of
a mcnth ilﬁmediately preceding the filing of the registration statement on this Form (or for such

shorzer period of time that the registrant was required to submit and post such files).

)

* & & & ok
19. ?\mend §239.33 by revising paragraph (a){6) to read as follows:
©o o .
§ 239.33 Form F-3, for registration under the Securities Act of 1933 of securities of certain
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|
!
-
|

. : . { - ) - .
" . foreign private issucrs offered pursuant to certain types of transactions. -

|
T
. . : (a)J * ok E
. R
S (6) Electronic filings. In addition to satisfying the foregoing conditions, a registrant

® % k % %

I

su:.b;e'ct_ to t'h]t_a electronic filing requirementslof Rule 101 of Regulation S-T {§232.101 of this
= ‘c'l?apter') shz; lI llavé:. .
(l)i Filed with the Commission all required eiectronic filings, includin_g electronic
. co'p:'esl Sf documents submitted ‘in paper pursuant to a hardship exemption as provided by Rule
201‘ or Rule 202(d) of Regﬁlation S-T (§232.201 or §232.202(d) of this chapter); and

(ii) Submitted electronically to the Commission and posted on its corporate Web site,

if any, all Interactive Data Files required to be submitted and posted pursuant to Rule 405 of
. Regulation S;—T (§232.405 of this chapter) during the twelve calendar months and any portion of
a manth imni'lediately preceding the filing of the registration statement on this Form (or for such

i .
shorter period of time that the registrant was required to submit and post such files).

* ok & k%
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20 Amend Form F-3 (referenced in §239.33) by revising paragraph 1.A.6 of the

- General Instructions to read as follows:
Note — The thxt of Form F-3 doces not and this amendment will not appear in the Code of

Federal Rcéulations.

|

i Form F73

} * ok &k ok

|

| GENERAL INSTRUCTIONS
RIT
A‘_ 1* * %

6. Electronic filings. In addition to satisfying the foregoing conditions, a registrant

subjzct to t]i(la electronic filing requirements of Rule 101 of Regulation S-T (§232.101 of this
charter) shalil have:

) (i)- ftFi]ed with the Commission all required. electronic filings, including electronic
copizss of doc;juments submitted in paper pursuant t_o a hardship c‘xemption as provided by Rule
201 or Rule'f%_OZ(d) of Regulation S-T (§232.201 or §232.202(d) of this chapter), and

(i1) ]t Submitted electronically to the Commission and posted on its corporate Web site,
if any, all Int‘?ractive Data Files required to be submitted and posted pursuant to Rule 405 of
Regulation S}-T (§232.405 of this chapter) during the twelve calendar months and any portion of

a month immediately preceding the filing of the registration statement on this Form (or for such

shorter perio'jd of time that the registrant was required to submit and post such files).
1

* ok k k%
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.‘ j' . 21. Amend Form F-9 (referenced in §239.39) by reserving paragraphs (8) through

| .(10:0) an.d ad.d'ing paragraph 101 ;nt the end of “Part 1I — Information Not Reqﬁired to be

Delivered .to-Offerees or Purchasers™ to read as follows:

Note — Th.cltcxt of Form F-9 does not and this amendment will not appear jn the Code of

Fc‘d;zral Regulations. | | |
Form F-9
£ % ok % %

' PART Il - INFORMATION NOT REQUIRED TO BE DELIVERED TO OFFEREES OR
S : - " PURCHASERS

£k ok ¥k

- (8) through (100) [Reserved]
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(101) An Interactive Data File (§232.11 of this chapter) is:

(a) Requi_red to be submitted and posted. Required to be submitted to the Commission
and posted on the registrant’s corporate Web site, if any, in the manner provided by Rule 405 of
Regulation S-T (§232.405 of this chapter) if the Registrant does noi prepare its financial
statements in accordance with Article 6 of Regulation S-X (17 CFR 210.6-01 et. seq.} and ts
described'in paragraph (a)(i),(i1), (iii) of this Instruction 101, except that an Interactive Data File:
first IS required for a periodic report on Form 10-Q (§é49.3083 of this chapter), Form 20-F
(§249.220féfl}1i$ chapter) or Form 40-F (§249.240f of this chapter), as applicable; and is
reqﬁi'red for é regist"ration statezﬁent under the Securities Act only if the registration statement
contains a price or price range:

() a large accé]erated filer (§240.12b-2 of this chapter) that had an aggregate
worldwide market value of the voting and non-voting common equity held by non-affiliates of
more than $§5 billion as of the last business day of the second fiscal quarter of its most recently
completed fiscal year that prepares its financial statements in accordance with generally accepted
accounting principles as used in the United States and the filing contains financial statements of
the registrant for a fiscal period that ends on or after June 15, 2009;

(i1) a large accelerated filer not specified in paragraph (a)(1) of this Instruction (101) that
prcpar:es its financial statements in accordance with gfanerally accepted accounting principles as
used in the United States and the filing contains financial statements of the registrant for a fiscal
period that ends on or _aﬁer June 15, 2010; or |

(ii1) a filer not specified in paragrapﬁ {a)(i) or (a)(ii) of this Instruction (101) that

prepares its financial statements in accordance with either generally accepted accounting
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principles as used in the United States or International Financial Reporting Standards as issued
by the International Accounting Standards Board, and the filing contains financial statements of
the registrant for a fiscal period that ends on or after June 15, 201 1.

(b) Permitted to be submitied. Permitted to be submitted to the Commission in the

manner provided by Rule 405 of Regulation S-T (§232.405 of this chapter) if the:

(i) Registrant prepares its financial statements:

(A) In accordance with either:

(1) Gcnera]ly accepted accounting principles as used in the United States; or

(2) -International Financial Reporting Standards as issued by the International
Accounting Standards Board; and |

, (B) Not in accordance with Asticle 6 of Regulation S-X (17 CFR 210.6-01 et. seq.); and
(11) Interactive Data File is not required to be submitted to the Commission under

paragraph (a) of this Instruction 101.

{(c) .Not permitted to be submitted. Not permitted to be submitted to the Commission if
the registrént prepares its financial statements in accordance with Article 6 of Regulation $-X
(17 CFR 210.6-01 et. seq.).

| ¥ %k k k k
22 Amend Form F-10 (referenced in §239.40) by reserving paragraphs (8) through
(100) and adding paragraph 101 at the end of “Part 1 — Information Not Required to be
Delivered to Offerees or Purchasers™ to read as follows:
Note — The text of Form F-10 does not and this amendment will not appear in the C_ode of

Federal Regulations.
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. K = Form F-10

. R

. ‘,P'P;RT 11 — INFORMATION NOT REQUIRED TO BE DELIVERED TO OFFEREES OR

PURCHASERS

1 ¥ & ok ok ok

(8)‘ through (1 OOj [Reserved]

!(1 01) An Interactive Data File (§232.11 of this chapter) is:

.(a) Required to be submitted and posted. Required to be submitted to the Commission
apd péstgd on the registrant’s corporate-Web site, if any, in the manner provided bly Rule 405 of
chul'étion S-T {§232.405 of this chapter) if the Registrant does not prepare its financial
staten;ents in accordance with Article 6 of Regi_ﬂation S-X (17 CFR 210.6-01 et. seq.) and is
describéd in paragraph (a)(i),(ii), (iii) of this Instruction 101, except that an Interactive Data File:
ﬁrs.t isl ‘r‘equired for a periodic report on_Fonn 10-Q (§249.308a of this chapter), Form 20-F
(§249;220f of this chapter) or Form 40-F (§249.240f of this'chapter), as applicable; and is
required for‘a registration statement under the Securities Act only if the registration statement
con'tz}iliw aprice or price range:

| i-(i); a large accelerated filer (§240.12b-2 of this chapter) that had an aggregate worldwide
mark;e:t vqh’Jc of the voting and nop-voting common equity held by non-affiliates of more than $5
billion as of the last business day of the second fiscal quarter of its most recently completed

fiscal year that prepares its financial statements in accordance with generally accepted
S :

'a'cco‘ﬁri'tin'g principlés as used in the United States and the filing contains financial statements of
o -

_t}lle religfstfant for a fiscal period that ends on or after June 15, 2009;
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. . . . (i) a Ilaf.ge accelcrated filer not specified in paragraph (a)(i) of this Instruction 101 that

: - .' éreparesl éits .ﬁ‘nancial statements in accordance with generally accép}ed accounting principles as
used in thc United States and the filing contains financial stc;llemenls of the registrant for a fiscal
period thiat ends on or after June 15, 2010; or

'(iji'i) ;j ﬁler not specified in paragraph (a)(i) or (a)(ii) of this Instruction 101 that prepares

i’ts ﬁ'né‘néial sté:teménts in accordance with either generally accepted accounting principles as
I . . ’
used in the United States oF International Financial Reporting Standards as issued by the

International Accounting Standards Board, and the filing contains financial statements of the

registrant for a fiscal period that ends on or after June 15, 2011.

(b) 'Permitted to be submitted. Permitted to be submitted fo the Comimission in the
manner ;%rovided by Rﬁle 405 ochgulz;tion S-T (§2327.405 of this chapter) if the:
. | - (iF) Registrant prepares its financial statements: -
(A) In accc;rdance with either:
" - (;) Generally acqebted acE:Buntiﬁg principles as !used in the United Statés; or
(2) International l_:inan{:ial Reporting Standards as issued By the International
Accc;unti'ng Standards Board; ;md '
l_ (B) Not in accordance with Article 6 ofReguiation S-X (1 7 CER 210.6-01 et. seq.); and
| (iﬁ) Interactive Dat'a_ File is not required to be submitted to tl;e Corﬁmission under |

paragrapi] {a) of this Instiuction (101).
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_ (c) Not permitted to be submitted. Not permitted to be submitted to the Commission if
the registrant jﬁrﬁepa'res its financial statements in accordance with Article 6 of Regulation S-X
(17-CFR 210.6-01 et. seq.).

Al

ko ok ok ok

PART 240 - GENERAL RULES AND REGULATIONS, SECURITIES EXCHANGE
ACT OF 1934

23 The 'auth;)rity ci.tatiqn for Part 240 continues to read in part as follows:

Authoﬁtyz 15 U:S.C. ;/'7c, 71d, 77g, 173, 11s, T72z-2, T72-3, 77ee§3, 77ggg, 77nnn,
77sss, 77ttt, 78¢, 78d, 786;‘781“, 78g, 781, 78j, 78j-1, 78k, 78k-1, 78I, 78m,078‘|-1, 780, 78p, 78q,
78s, _'.f8u-5, 7$w, 78x, 7811, 78mm, '80a-20, 80a-23, 80a-29, 80a-37, 80b-3, 80b-4 80b-11, and
7201 ct seq.; and 18 U.S.C. ‘1350, unless otherwise noted‘.

* ok ok % ok
24‘. Amend §240.12b-25 by adding paragraph (h) to read as follows:

§ 240.12b-25 Notification of inability to timely file all or any required portion of a Form
10-K, 20-F, 11-K, N-SAR, N—CSR, 10-Q, or 10-D.

E I I I I

(k) Interactive data submissions. The provisions of this section shall not apply to the

submission or posting of an Interactive Data File (§232.11 of this chapter). Filers unable to
submit or post an Interactive Data File within th_é time period prescribed should comply with

either Rule 201 or 202 of Regulatidh S-T (§232.201 and §232.202 of this chapter).
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.

25. Amend §240.13a-14 by revising paragraph (f) to read as follows:

- § 240.13:!-14 Certification of disclosure in annual and quarterly reports.

%k ok ok &

. (f) The certification requirements of this section do not apply to:

(1) An Interactive Data File, as defined in Rule 11 of Regulation S-T (§232.11 of this

) chapter); or

(2) ~X'B1;L-Related Documents, aé defined in Rule 11 of Iiegulation S-T.
.26.. Amend §240.15d-14 by revising paragraph (f) to read as follows:
§ 240.15d-14 Cecrtification of disclosure in annual and quarterly reports.
* ok ok o %
(f) The certification requirements of this section do not apply to:
(1) An Interactive Data File, as defined in Rule 11 of Regulation S-T (§232.11 of this
chapter); or

(2) XBRL-Related Documents, as defined in Rule 11 of Regulation S-T.

" PART 249 - FORMS, SECURITIES EXCHANGE ACT OF 1934

27. The authority citation for Part 249 continues to read in part as follows:
Authority: 15 U.S.C. 78a et seq. and 7201 et seq.; and 18 U.S.C. 1350, unless otherwise

noted

* %k k ok ok

28. Amend Form 10-Q (referenced in § 249.308a) by adding a paragraph with two check

boxes to the cover page after the paragraph with two check boxes that siarts “Indicate by check
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mark whether the registrant (1) has filed all reports required to be filed by Section 13 or 15(d) of
the Securities Exchange Act of 1934 during the preceding 12 months * * *” to rcad as follows:

; Noie: The text of Form 10-Q does not, and this amendment will not, appear in the
Code of Federal Regulations.

FORM 10-Q
Aok ok k%
In-di_(;a'tc bv clhcck.mark whether the registrant has submitted electronically and posted on its
corporaté Web site, if any, every 1nteractive Data File required to be submitted and posted
pursuant!: to Rule 405 of Regulation S-T (§232.405 of this chapter) during the preceding 12
I,month‘s (or for such shorter period that the registrant was required to submit and post such files).
Yesf ] Nof{ ]
. ‘
29. Amend Form 10-K (referenced in § 249.310) by adding a paragraph with two check
boxes to the cover page after the paragraph with two check boxes that starts “Indicate by check
mark whether the registrant (1) has filed all reports required to be filed by Section 13 or 15(d) of

the Securities Exchange Act of 1934 duning the preceding 12 months * * *” to read as follows:

Note; The text of Form 10-K does not, and this amendment will not; appear in the
Code of Fedcral Regulations.

FORM 10-K
* & & ¥ k&
Indicate by check mark whether the registrant has submitted electronically and posted on its
corporate Web site, if any, every Interactive Data File required to be submitted and posted

pursuant to Rule 405 of Regulation S-T (§232.405 of this chapter) during the preceding 12
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. o m(}ﬁlhs {or for such shorter period that the registrant was required to submit and post such files).
Yes[ ] No [ ]

* % * X ¥k

[ 30. Amend Form 20-F (referenced in § 249.220f) by:

.2 Adding a paragraph with two check boxes to the cover page after the paragraph wit:h
two cl;)eck boxes that starts “Indicate by check mark whethér the registrant (1) has filed all
reports required to be filed by Section 13 or 15(d) of the Securities Exchange Act of 1934 during
the pr:ecedihg ]'2 months * * *;” and

b. Revise paragraph 100 and add paragraph 101 at the end of “Instructions as to

Exhibits.”

. - The additions and revisions read as follows:
Note: The text of Form 20-F does not, and this amendment will not, appear in the
Code of Federal Regulations.

! .
FORM 20-F

* ok ok kK
Indicate by check mark whether the registrant has submitted electronically and posted on its
coriaorate Web site, if any, every Interactive Data File required to be submitted and posted
pursuant to Rule 405 of Regulation S-T (§232.405 of this chapter) during the preceding 12

]

months (or for such shorter period that the registrant was required to submit and post such files).

Yes|[ ] Nol[ ]

* ok % k¥

197




INSTRUCT_.IONS AS TO EXHIBITS

£ S I

100. XBRL-Related Documents. Only a registrant that prepares its financial

o

:_sta.témén'té_i;x éccorda;mce»with Article 6 of Regulation S-X (17 Ci‘R 210.6-01 et. seq.) 1s
R pé@hféd"to plar.'tici'pate in the voluntary XBRL (¢Xtensible Business Reporting Language)
program anc:i, as a result, ma).; submit XBRL-Related Documents (§232.11 of this chapter). Rule
. 401 of chulatiqﬁ S -T (§232.401 oft'his chapter) sets forth further details regarding eligibility

to pazticipate in the v-oluntary XBRL program.

_ 101. Interactive Data File. An Interactive Data File (§232.11 of this chapter) is:

{(a) Required to be subnitted and posted. Required to be submitted to the Commission

~ and posted on the registrant’s corporate Web site, if any, in the manner provided by Rule 405 of

| Regi ation S-T (§232.405 of this chapter) if the Form 20-F is an annual report and the registrant

doesmot prepare its financial statements in accordance with Article 6 of Regulation $-X (17 CFR
210.6-01 et. seq.) and is: |

(ij a large acceleratqd filer (§240.12b-2 of this chapter) that had an aggregate
worlcwide market value of the voting and non-voting common equity held by non-affiliates of
more than $5 billion as of the last business day of the second ﬁscal quarter of its most recently
comipleted fiscal year that prepares its financial statements in accordance with generally _acc‘:eptcd
éccor:nting principles as used in the United States and the filing contains financial statements of

the registrant for a fiscal period that ends on or after June 15, 2009;
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(i) a large accelerated filer not specified in paragraph (a)(i) of this Instruction 101 that

prepares its financial statements in accordance with generally accepted accounting principles as

ased in_the United States and the filing contains financial statements of the registrant for a fiscal

period that ends on or after June 15, 2010; or

(iii) a filer not specified in paragraph (a)(i) or (a)(ii) of this Instruction 101 that

© prepares its financial statements in accordance with either generally accepted accounting

principles as used in the United States or International Financial Reporting Standards as issued

by the International Accounting Standards Board, and the filing contains financial statements of
the registrant for a fiscal period that ends on or after June 15, 2011.

(b) Permitted to be submitted. Permitted to be submitted to the Commission in the

mannér provided by Rule 405 of Reguia;ion S-T (§232.405 of this chapter) if the:

(i) Registrant prepares its financial statements:

(A) In accordance with either:

(n denerally accepted accounting principles as used in the United States; or

{2) International Financial Reporting Standards as issued by the International
Accounting Standards Board; and

(B) Not in accordance with Article 6 of Regulation ..S'-).( (17 CFR 210.6-01 et. seq.);
and

(it} Interactive Data File is not fequired to be submitted to the Commission under

paragréph (21) of this Instruction 101.

(c) Not permitted to be submitted. Not permitted to be submitted to the Commission if

the registrant prepares its financial statements in accordance with Article 6 of Regulation S-X
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(17 CFR 210.6-01 et. seq.).

* ok ok &k

. 31..  Amend Form 40-F (referenced in § 249.240f) by:

a. Adding a paragraph with two check boxes to the cover page afier the par;—,igraph with

two check boxes that starts “Indicate by check mark whether the Registrant (1} has filed all

f@poﬁs_rcquired to be filed by Section 13 or 15(d) of the Securities Exchange Act of 1934 during
the preceding 12 months * * *:” and | |
| b. Add paragraph B.(’I)-to the General Instructions.
The -add;tioﬁs read as follows:

1

Note: The text of Form 40-F does not,I and this amendment will not, appear-.in the
Code of Fedceral Regulations.

FORM 40-F

* & ok ok ok

Indicate by check mark whether the registrant has submitted electronically and posted on its
corporate Web site, if any, every Interactive Data File required to be submitted and poéted
pursﬁant to Rule 405 of Regulation S-T (§232.405 of this chapter) during the preceding 12

months (or for such shorter period that the Registrant was required to submit and post such files).

-ch.[ ] ~ No []
. ' * V* * % ok
General Instructions
ok ok ok %
B * * %
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(7) An Intcractive Data File (§232.11 of this chapter) is:

{a) Required to be submitted and posted. Required to be submitted to the Commission

and posted on the registrant’s corporate Web site, if any, in the manner provided by Rule 405 of

. Regulation S-T (§232.405 of this chapter), and, as submitted, listed as exhibit 101, if the Form

40-F is an arinuai report and the registrant is does not prepare its financial statements in
accordance with Article 6 of Regulation S-X (17 CFR 210.6-01 et. s&q) and is:
(i) alarge accelérated filer (§240.12b-2 of this chapter) that had an aggregate worldwide

market value of the voting and non-voting common equity held by non-affiliates of more than $5

billion as of the last business day of the second fiscal quarter of its most recently completed

fiscal year that prepares its financial statements in accordance with generally accepted
accounting principles as used in the United States and the filing contains financial statements of
flm registrant for a fiscal period that ends on or after June 15, 2009;

(ii) alarge accelerated filer not specified in paragraph (a)(i) of this Instruction 7 that
prepares its financial statements in accordance with generally accepted accounting principles as
used in the United States and the filing contains financial statements of the registrant for a fiscal
period that ends on or after June 15, 2010; or

(ii1) a filer not specified in paragraph (a)(i) or (a)(i1) of this Instruction 7 that prepares its
financial statements in accordance with either generally accepted accounﬁng principles as used

in the United States or International Financial Reporting Standards as i1ssued by the International

‘Accounting Standards Board, and the filing contains financial statements of the registrant for a

fiscal period that ends on or after June 15, 2011.
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. (b) Permitted to be submitted. Permitted to be submitted to the Commission in the

manner provided by Rule 405 of Regulation S-T (§232.405 of this cha[.)ter) if the registrant lists
-t as exhibit 101 and the:

(1) Registrant prepares its financial statements:

(A) In accordance with either:

(1) Generally accepted accounting principles as used in the United States; or

(2) International Financial Reporting Standards as issued by the International
Accounting Standards Board; and

(B) Not in accordance with Article 6 of Regulation S-X {17 CFR 210.6-01 et. seq.); and

(1) Interactive Data File 1s not required to be submitted to the Commission under

paragraph (a) of this Instruction 7.

. (c) Not permitted to be submitted. Not permitted to be submitted to the Commission if
the registrant prepares its financial statements in accordance with Article 6 of Regulation S-X

(17 CFR 210.6-01 et. seq.).

% %k %k ¥k X

32. Amend Form 6-K (referenced in §249.306) by revising paragraph (5) and
paragraph (6) to General Instruction C to read as follows:
Note — The text of Form 6-K does not and this amendment will not appear in the Code of

Federal Regulations.

FORM 6-K

vk ok ok ok ok

GENERAL INSTRUCTIONS
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(5) XBRL-Related Documents. Only a registrant that prepares its financial statements in

Iaccofdante with Article 6 of Regulation S-X (17 CFR 210.6-01 et. seg.) is permitted to

participafe in the voluntafy XBRL (eXtensible Business Reporting Language) program and, ;:13 a
result, may submit XBRL-Related Documents (§232.11 o.fthis chapter). XBRL-Related
Documents submitted as an exhibit to a Form 6-K must be listed as ‘exhibit 100. Rule 401 of
Regulation S —"l: (§232.¢.101 of this chapter) sets forth further details regarding eligibility to
participate in the voluntary XERL program.

(6) Interactive Data File. An Interactive Data File {§232.11 of this chapter) is:

(a) Required to be submitted and posted. Required to be submitted to the Commission

_and pasted on the registrant’s corporate Web site, if any, in the manner provided by Rule 405 of

Regﬁlation S-T (§232.405 of this chapter) and, as submitted, listed as exhibit 101, if the
registrant does not prepare its financial statements in accordance with Article 6 of Regulation S-
X (17 CFR 210.6-01 et. seq.} and is described in péragraph (a)(1), (1) or (iti) of this Instruction
(6), except that an Interactive Data File: first 1s required for a periodic report on Form 10-Q
(§249.308a of this chapter), Fo_rm 20-F (§249.220f of this chapter) or Form 40-F (§249.240f of
this chapter), as applicable; and is required for a Form 6-K (§249.306 of this chapter) only when
the Form 6-K contains either of the following: audited annual financial statements that are a
revised version of financial statements that previously were filed with the Commission that have
been revised pursuant to applicable accounting standards to reflect the effects of certain

subsequent events, including a discontinued operation, a change in reportable segments or a
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change in accounting principle; or current interim financial statements included pursuant to the

- nine-month updating requirement of Item 8.A.5 of Form 20-F, and, in either such case, the

Interactive Data File would be required only as to such revised financial statements current
interim financial statements regardless whether the Form 6-K contains other financial statements:

(i} A large accelerated filer (§240.12b-2 of this chapter) that had an aggregate worldwide
market value of the voting and non-voting common equity held by non-affiliates of more than $5
billion as of the last business day of the second fiscal quarter of its most recently completed
fiscal year that prepares its financial statements in accordance with generally accepted
accounting principles as u-sed in the United States and the filing contains financial statements of
the registrant for a fiscal period that ends on or after June 15, 2009,

(11} A large accelérated filer not specified in paragraph (a)(i) of this Instruction (6) that
prepares its financial élatements in accordance with generall y accepted accounting principles as
used in the United States and the filing contains financial statements of the registrant for a fiscal
period that ends on or after June 15, 2010; or

T (iii} A filer not specified in paragraph (a)(i) or (ii) of this Instruction (6) that prepares its
financial statements in accordance with either generally accepted accounting principles as used
in the United States or International Financial Reporting Standards as issued by thé International

Accounting Standards Board, and the filing contains financial statements of the registrant for a

fiscal period that ends on or after June 15, 2011.
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' . . (b) Permitted to be submitted. Pen}lilted to be sul;mitted to the Commission in the
manner provided by Rule 405 of Regulation S-T (§232.405 of this chapter) if the:
| (1) Registrant \prepares'ils financial stateménls: |

(A) In accordance with either:

(1) Generally accepted accounting principles as used in the United States; or

(2) ]lntcmétiona] Financial Reporting Standards as issued by the Intemational
Accounting Standards Board; and -

(B) Not i1-1 accordance with Article 6 of Regulation $-X (17 CFR 210.6-01 et. seq.); and

(ii) Interactive Data File is not required to be submitted to the Commission unFler
paragraph (a)(i) of this Instruction (6).

(iii) Not permitted to be submitted. Not permitted to be submitted to the Commission if

. the registrant prepares its financial statements in accordance with Article 6 of Regulation S-X
i

(17 CFR 210.6-01 et. seq.).

kEE

33. Amend §249.322 by adding paragraph (c) to read as follows:

§ 249.322 Form 12b-25-Notification of late filing.

* kk k*k

(c)_Interactive data submissions. This form shall not be used by electronic filers with

respec: to the submission or posting of an Interactive Data file (§232.11 of this chaptér).
Electronic filers unable to submit or post an Interactive Data File within the time period
prescribed should comply with either Rule 201 or 202 of Regulation S-T (§232.201 and

§232.202 of this chapter).
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. ‘ 34. Amend Form 12b-25 (referenced in §249.322) by adding paragraph 6 to the

General Instructions to read as follows:
Note — The text of Form 12b-25 does not and this amendment will not appear in the Code

of Federal Regulations.

FORM 12b-25

ok kK K

GENERAL INSTRUCTIONS

* E %k Ok 3k

- 6. Interactive data submissions. This form shall not be used by electronic filers with

respect to the submission or posting of an Interactive Data File (§232.11 of this chapter).
Electonic filers unable to submit or post an Interactive Data File within the time period

prescnbed should corripIy with either Rule 201 or 202 of Regulation S-T (§232.201 and

s t?’/u,_w g @/Mm_

Florence E. Harmon
Deputy Secretary

§232.202 of this chapter).
chap

By the Commission.
I

Dated January 30, 2009
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SECURITIES AND EXCHANGE COMMISSION

17 CFR Parts 230, 232, 239, and 274

[Release Nos. 33-8998; 1C-28584; File No. $7-28-07]

RIN 3235-AJ44

ENHANCED DISCLOSURE AND NEW PROSPECTUS DELIVERY OPTION

. FOR REGISTERED OPEN-END MANAGEMENT INVESTMENT COMPANIES

AGENCY: Securities and Exchange Commission.

ACTION: Final rule.

. SUMMARY: The Securities and Exchange Commission is adopting amendments to the

form used by mutual funds to register under the Investment Company Act of 1940 and to
offer their securities under the Securities Act of 1933 1n order to enhance the disclosures
that are provided to mutual fund investors. The amendments require key information to
appear in plain English in a standardized order at the fr;)nt of the mufual fund statutory
prospectus. The Commission is also adopting rule amendments that permit a person to
satisfy its mutual fund prospcctﬁs delivery obligations under Section 5(b)(2) of the
Securities Act by sending or giving the key information directly to investors in the form
of a summary prospectus and proﬁding the statutory prospectus on an Internet Web site,
Upon an investor’s recjuest, mutual funds are élso required to send the statutory
prospectus to the investor. These amendments are intended to improve mutual fund

disclosure by providing investors with key information in plain English in a clear and

concise format, while enhancing the means of delivering more detailed information to

investors. Finally, the Commission is adopting additional amendments that are intended
to result in the disclosure of more useful information to investors who purchase shares of

exchange-traded funds on national securities exchanges.

35 o3




DATES: Effective date: March 31, 2009.

Corpliance Date: See Part II1.D. of this release for information or'i‘/c-;.ompliancc dates.
FOR FURTHER INFORMATION CONTACT: Kieran G. Brown, Senior Counsel;
Sanjay Lamba, Senior Counsel; Devin F. Sullivan, At.torney; or Mark T. Uyeda, Assistant
]:)irector,.Ofﬁce of Disclosure Regulation, at (202) 551-6784, or, with respect to _
exbhange—traded funds, Adam B. Glazer, Senior Counsel, Office of Regulatory Policy, at

(202) 551-6792, Division of Investment Management Securities and Exchange

~ Commission, 100 F Street, NE., Washington, DC 20549 5720.

SUPPLEMENTARY INF‘ORMATION The Securities and Exchange Commission

(“Commissiori”) is adopting amendments to rules 159A," 482,72 485, 497,% and 498°
under the Securities Act of 1933 (“Securities Act”) and rules 3045 and 4017 of Regulation
S-T.2 Thc Commission is also adoptmg amendments to Form N:1A,? the form used by
open-end management invcstment companies to register under the Investment Company

Act of 1940 (“Investment Company Act”) and to offer securities under the Securities Act;

t 17 CFR 230.159A.

2 17 CFR 230.482.
* 17 CFR230485.
4 17CFR230.497. g
S 17 CFR 230.498.
¢ 17 CFR 232.304.
7 17CFR232401. - | .
s 17 CFR 232.10 et seq.
> . 17CFR239.15A and z74.1fA.



. Form N—4,'°‘ the form used by insurance company separate accounts organized as unit
. invesnﬁent trusts and offering variable annuity contracts to register under tilc Investment -

Company Act and to offer securities under the Securities Act; and Form N-14,"" the form

"use_d by registered management investment companies and business development

companies to register under the Securities Act securities to be issued in business

combinations. : -

. ' 1o 17 CFR 239.17b and 274.11c.

n 17 CFR 239.23.
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I EXECUTIVE SUMMARY

Today, the Commission is adopting an improved mutual fund disclésu;e
framework that it originally proposed in November 2007."> This improved disclosure
framework is intended to provide investors with information that 1s easier to use and
more readily accessible, while retaining the comprehensive quality of the information that
is available today. The foundation of the imprc-wed disclosure framework is the provision
to all investors of streamlined and user-friendly information that is key to an investment
decision.

To implement the new disclosure framework, we are adopting amendments to
Form N-1A that will require every prospectus to include a summary section at the front
of the prospectus, consisting of key information about the fund, including investment
objectives and strategies, risks, costs, and performance. We are also adopting a new
option for satisfying prospectus delivery obligations with respect to mutual fund
securities under the Securities Act. Under the option, key information will be sent or
given to investors in the form of a summary prospectus (“Summary Prospectus”), and the -
statutory prospectus will be provided on an Internet Web site.'® Funds that select this
option will also bre required to sénd the statutory prospectus to the investor upon request.

In addition, the Commission is adopting amendments to Form N-1A relating to

exchange-traded funds (“ETFs”) that we proposed in a separate release in March 2008.'

12 Investment Company Act Release No. 28064 (Nov. 21, 2007) {72 FR 67790 (Nov. 30,
2007)] {“Proposing Release”™).

1 A “statutory prospectus” is a prospectus that meets the requirements of Section 10(a) of

the Securities Act {15 U.S.C. 77j(a)].

1 See Investment Company Act Release No. 28193 (Mar. 11, 2008) [73 FR 14618 (Mar.
18, 2008)] (“ETF Proposing Release”). ‘




. These amendments are intended to result in the disclbsure of more useful information to

investors who purchase shares of exchange-traded funds on national securities exchanges.

1L BACKGROUND

Millions of individual Americans invest in shares of Open-end.management
investment companies (“mutual funds™),'” relying on mutual funds for their retirement,
-their childrep’s education, and their other basic financial needs.'® These investors face a
difficult task in choosing among the more than 8,000 available mutual funds."” Fund
prospectuses, which_have been criticized by inveétor advocates, representatives of the
fund industry, and others as being too long and complicated, often prove difficult for

investors to use efficiently in comparing their many choices.'® Current Commission rules

An open-end management investment company is an investment company, other than a.
unit investment trust or face-amount certificate company, that offers for sale or has

. outstanding any redeemable security of which it is the issuer. See Sections 4 and 5(a)(1)
of the Investment Company Act [15 U.S.C. 80a-4 and 80a-5(a)(1)].

16 Investment Company Institute, 2008 Investment Company Fact Book, at 70 (2008)

(2008 ICI Fact Book™), available at hitp://www.ici.org/pdf/2008 factbook.pdf (88

million individual investors own mutual funds).

1 Id. at 16 (in 2007, there were 8,752 mutual funds).
18 See, e.g., Don Phillips, Managing Director, Momingstar, Inc., Transcript of U.S.
Securities and Exchange Commission Intcractive Data Roundtable, at 26 (June 12, 2006),
available at hitp://www.sec.gov/spotlight/xbrl/xbrlofficialtranscript0606.pdf (“June 12
Roundtable Transcript™} (stating that current prospectus is “bombarding investors with
way more information than they can handle and that they can intelligently assimilate”).

A Webcast archive of the June 12 Interactive Data Roundtable is available at
http://www.connectlive.com/events/secxbrl/. See also Investment Company Institute,

Understanding Preferences for Mutual Fund Information, at 8 (Aug. 2006), available at
bitp:/fici.org/pdf/rpt_06_inv_prefs summary.pdf (“ICI Investor Preferences Study™)

(noting that sixty percent of recent fund investors describe mutual fund prospectuses as
very or somewhat difficult to understand, and two-thirds say prospectuses contain too
much information); Associated Press Online, Experts: Investors Face Excess Information
(May 25, 2005) (“There is broad agreement . . . that prospectuses have too much

" information . . . to be useful.” (quoting Mercer Bullard, President, Fund Democracy,
Inc.)); Thomas P. Lemke and Gerald T. Lins, The “Gift” of Disclosure: A Suggested
Approach for Managed Investments, The Investment Lawyer, at 19 (Jan. 2001} (stating
that the fund prospectus “typically contains more information than the average investor
needs”™). : '




réquire mutual fund prospectuses to contain key information about investment objectives,
risks, and expenses that, while important to investors, can be difficult for iI.lVG_StOI'S to
extract. Prospectuses are often long, both because they contain a wealth of detailed
information, which our rules require, and because prospectuses for multiple funds are
often combined in a single document. Too frequently, the language of prospectuses is
complex and legalistic, and the presentation formats make little use of graphic design
techniques that would contribute to readability. i
Numerous commentators have suggested that investment information that is key
to an mvestment decision should be provided in a streamlined document with other more

detailed information provided elsewhere.'” Furthermore, recent investor surveys indicate

that investors prefer to receive information in concise, user-friendly formats.*°

2 See, e.g., Charles A. Jaffe, Improving Disclosure of Funds Can Be Dione, The Fort Worth
Star-Telegram (May 7, 2006) (“Bring back the profile prospectus, and make its use
mandatory. ... A two page-summary of {the] key points [in the profile] — at the front of
the prospectus — would give investors the bare minimum of what they should know out of
the paperwork.”); Experts: Investors Face Excess Information, supra note 18 (stating “a
possible middle ground in the disclosure debate is to rely more heavily on so-called
profile documents which provide a two-page synopsis of a fund” (attributing statement to
Mercer Bullard, President, Fund Democracy, Inc.)); Mutual Funds: A Review of the
Regulatory Landscape, Hearning Before the Subcomm. on Capital Markets, Insurance and
Government Sponsored Enterprises of the Comm. on Financial Services, U.S. House of

‘Representatives, 109" Cong. (May 10, 2005), at 24 (“To my mind, a new and ephanced
mutual fund prospectus should have two core components. It should be short, addressing

. only the most important factors about which typical fund investors care in making
investment decisions, and it should be supplemented by additional information available
electronically, specifically through the Internet, unless an investor chooses to receive
additional information through other means.” {Testimony of Barry P. Barbash, then
Partner, Shearman & Sterling LLP)); Thomas P. Lemke and Gerald T. Lins, The “Gift”
of Disclosure: A Suggested Approach for Managed Investments, supra note 18, at 19
(information that is important to investors includes goals and investment policies, risks,
costs, performance, and the identity and background of the manager).

In addition, a mutual fund task force organized by the National Association of Securities
Dealers, Inc. (“NASD”) supported the use of a “profile plus” document, on the Internet,
that would include, among other things, basic information about a fund’s investment
strategies, risks, and total costs, with hyperlinks to additional information in the
prospectus. See NASD Mutual Fund Task Force, Report of the Mutual Fund Task Force:
Mutual Fund Distribution (Mar. 2005), available at
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Six:nilar opinions were voiced at a roundtable held by the Commuission in June
2006, at‘ which representatives from investor groups, the mutual fund indus;try; analysts,
and others discussed how the Commissioﬁ could chaﬁge the mutual fund disclosure
framéwork so that jnvestqrs would be provided with better informatic;n. Significant
discussion at the roundtable concerned the importance 3f providing mutual fund investors
V\fith access to key fund data in a shorter, more easily understandable format.?' The
participants focused on the importance of prox;iding mutual fund imfestors With shorter
disclosure documents, containing key information, with more detailed disclosure
documents available to investors' and others who choose to review additional
information.”” There was consensus among the roundtable participants that the key

information that investors need to make an investment decision includes information

http://www finra.org/web/groups/rules rcgs/docmﬁents/rules regs/p013690.pdf (“NASD

Mutual Fund Task Force Report’”). The name of NASD has been changed to the
Financial Industry Regulatory Authority, Inc. (“FINRA™).
% See ICI Investor Preferences Study, supra note 18, at 29 (“Nearly nine in 10 recent fund
investors say they prefer a summary of the information they want to know before buying
* fund shares, either alone or along with a detailed document . . . . Just 13 percent prefer to
receive only a detailed document.”); Barbara Roper and Stephen Brobeck, Consumer
Federation of America, Mutual Fund Purchase Practices, at 13-14 (June 2006), available
at http://www.consumerfed.org/pdfs/mutual fund survey report.pdf (survey respondents
more likely to consult a fund summary document rather than a prospectus or other written
materials). '

2’ See, e.g., Henry H. Hopkins, Vice President and Chief Legal Counsel, T. Rowe Price
Group, Inc.,- June 12 Roundtable Transcript, supra note 18, at 31 (“[S}hareholders prefer
receiving a concise summary of fund information before buying.”). :

See, e.g., Don Phillips, Managing Director, Morningstar, Inc., id. at 27 (stating that
-mutual fund investors need two different documents, including a simplified print
document and a tagged electronic document); Paul Schott Stevens, President and Chief
Executive Officer, Investment Company Institute, id. at 72-73 (urging the Commission to
consider permitting mutual funds to “deliver a clear concise disclosure document . . .
much like the profile prospectus” with a statement that additional disclosure is available
on the funds’ Web site or upon request in paper).
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about a mutual fund’s investment objectives and strategies, risks, costs, and

2
performance.

3

The roundtable participants also discussed the potential benefits of increased

Internet availability of fund disclosure documents, which include, among other things,

_ facilitating comparisons among funds and replacing “one-size-fits-all” disclosure with

. . . . 24
disclosure that each investor can tailor to his or her own needs.”™ In recent years, access

to the Internet has greatly expanded,” and significant strides have been made in the speed

23

24

25

See, e.g., Barbara Roper, Director of Investor Protection, Consumer Federation of
America, id. at 20 (noting that there is “agreement to the point of near unanimity about
the basic factors that investors should consider when selecting a mutual fund. These
closely track the content of the original fund profile with highest priority given to
investment objectives and strategies, risks, costs, and past performance particularly as it
relates to the volatility of past returns.”). See also Paul G. Haaga, Jr., Executive Vice
President, Capital Research and Management Company, id. at 90 (stating that the
Commission should “specify some minimum amounts of information” to provide
investors with “something along the lines of the [fund] profile”); Henry H. Hopkins, Vice
President and Chief Legal Counsel, T. Rowe Price Group, Inc., id. at 31 (“The profile is
an excellent well organized disclosure document whose content requirements were
substantiated by SEC-sponsored focus groups and an industry pilot program.™).

See, ¢.g., Paul Schott Stevens, President and Chief Executive Officer, Investment
Company Institute, id. at 70-71 (stating that the Internet can serve as “far more than a
stand-in for paper documents . . .. It can. .. put investors in control when it comes to
information about their investments.”); Don Phillips, Managing Director, Momingstar,
Inc., id. at 49 (discussing “the ability to use the Internet as a tool for comparative

shopping™).

Recent surveys show that Internet use among adults is at an all time high with
approximately three quarters of Americans having access to the Internet. See A
Typology of Information and Technology Users, Pew Internet & American Life Project,
at 2 (May 2007}, available at http:/www.pewinternet.org/pdfs/PIP_ICT Typology.pdf;
Internet Penetration and Impact, Pew Internet & American Life Project, at 3 (Apr. 2006),
available at http://www.pewinternet.org/pdfs/PIP_Internet Impact.pdf. Further, while
some have noted a “digital divide” for certain groups, sce, e.g., Susannah Fox, Digital
Divisions, Pew Internet & American Life Project, at 1 (Oct. 5, 2005) (noting that certain
groups lag behind in Internet usage, including Americans age 65 and older, African- . -
Americans, and those with less education), others have noted that this divide may be
diminishing for those groups. See, ¢.g., Mutual Fund Shareholders® Use of the Internet,
2006, Investment Company Institate, Research Fundamentals, at 7 (Oct. 2006), available
at http:/iwww ici.org/stats/res/fm-v15n6.pdf (“Recent increases in Internet access among
older sharcholders . . . have narrowed the generational gap considerably. Today,
shareholders age 65 or older are more than twice as likely to have Internet access than in
2000.”); Michel Marriott, Blacks Turn to Internet Highway, And Digital Divide Starts to
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and quality of Internet connections.”® The Commission has already hamessed the power
of these technological advances to provide better access to information in é nu_mber of
areas. Recently, for example, we created a program that permits issuers, on a voluntary
basjs, to submit to the Commission financial information and, in the case of mutual
funds, key prospectus information, iﬁ an interactive data format that facilitates automated
retrieval, analysis, and comparison of the information.” More recently, we proposed
rules that would require mutual funds to provide the riskhjeturn summary section of their
-prospectuses, and companies to provide their financial statements, to the Commission in
interactive data format.”® In addition, we recently adopted rules that provide all
shareholders with the ability to choose whether to receive proxy materials in paper or via
the Internet.”
As suggested by the participants at the June 2006 roundtable, advances in

technology also offer a promising means to address the length and complexity of mutual

Close, THE NEW YORK TIMES (Mar. 31, 2006), available at:
http://www.nytimes.com/2006/03/3 1/us/3 1 divide. html?ex=1301461200&en=6{d4¢942aa
aa04ad&ei=5088 (“African-Americans are steadily gaining access to and ease with the
Internet, signaling a remarkable closing of the “digital divide” that many experts had
worried would be a crippling disadvantage in achieving success.”).

2 See John B. Horrigan, Home Broadband Adoption 2007, Pew Internet & American Life
Project, at 1 (June 2007), available at '
http:/f'www . pewinternet.org/pdfs/PIP_Broadband%6202007.pdf (47% of all adult
Americans had a broadband connection at home as of early 2007).

7 See Investment Company Act Release No. 27884 (July 11, 2007) [72 FR 39290 (July 17,
2007)] (adopting rule amendments to enable mutual funds voluntarily to submit
supplemental tagged information contained in the risk/return summary section of their
prospectuses); Securities Act Release No. 8529 (Feb. 3, 2005) {70 FR 6556 (Feb. 8,
2005)] (adopting rule amendments to enable registrants voluntarily to submit
supplemental tagged financial information).

$ 8 Investment Company Act Release No. 28298 (June 10, 2008) [73 FR 35442 (June 23,
2008)]; Securities Act Release No. 8924 (May 30, 2008) [73 FR 32794 (June 10, 2008)].

» Exchange Act Release No. 56135 (July 26, 2007) [72 FR 42222 (Aug. 1, 2007)].




fund prospectuses by streamlining the key information that is provided to investors,
ensuring that access to the full wealth of information about a fund is imme;liat’ely and
easily accessible, and providing the means to present all information about a fund online
in an interactive format tha't facilitates comparisons of key information, such as expenses,
across different funds and different share classes of the same fund.*® Technology has the
potential to replace the current one-size-fits-all mutual fund prospectus with an approach
that allows investors, their financial intermediaries, third-party analysts, and others to
tailor the wealth of available information to their particular needs and circumstances.

In November 2007, the Commission proposed an improved mutual fund
disclosure framework that was intended to address the concerns that have been raised
about mutual fund prospectuses and to make use of technological advances to enhance
the provision of information to mutual fund investors. The Commission received
approximately 155 comment submissionrs.3 ! The commenters generally supported the
proposals, with some commenters suggesting specific changes to .the proposals.
Commission staff also arranged for, investor focus group testing of the proposed

Summary Prospectus.”> Today, the Commission is adopting the proposed amendments

30 A mutual fund may issue more than one class of shares that represent interests in the
same portfolio of secunties with each class, among other things, having a different

“arrangement for shareholder services or the distribution of securities, or both. See rule
18f-3 under the Investment Company Act [17 CFR 270.18£-3].

o In response to the ETF Proposing Release, the Commission received seven comment

submissions that addressed the proposed ETF amendments to Form N-1A.

G The Commission engaged a consultant to conduct focus group interviews and a telephone
survey concerning investors’ views and opinions about various disclosure documents
filed by companies, including mutual funds. During this process, investors participating
in focus groups were asked questions about a hypothetical Summary Prospectus.
Investors participating in the telephone survey were asked questions relating to several
disclosure documents, including mutual fund prospectuses. We have placed in the
comment file (available at hitp://www.sec.gov/comments/s7-28-07/s72807.shtmnl) for the
proposed rule the following documents from the investor testing that relate to mutual
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with modifications to respond to the focus group testing and to address commenters’
recommendations. o

We are adopting amendments to Form N-1A that will require every prospectus to
include a summary section at the front of the prospectus, consisting of key infon.nation
~ about the fund, includ.ing investment objectives and strategies, nisks, costs, and
performance. This key information is required to be presented in plain English in a
standardized order. Our intent is that this information will be presented succinctly, in
three or f.our pages, at the front of the prospectus.

We are also adoptiné anew optibn for satisfying prospectus delivery obligations
with respect to mutual fund securities under the Securities Act. Under the option, l;ey
information will be sent or giveh to investors in the form of a Summary Prospectus, and
the statutory prospectus will be provided on an Internet 'Web site. Upon an investor’s
request, funds will also be required to send the statutory prospectus to the investor. QOur
intent in providing this option is that funds take full advantage of the Internet’s search
and retrieval capabilities in order to enhance the provision of information to mutual fund
investors.

The disclosure framework that we are adopting. has the potential to revolutionize
the provision of information to the millions of investors who fely on mutual funds for

their most basic financial needs. It is intended to help investors who are overwhelmed by

the choices among thousands of available funds described in lengthy and legalistic

fund prospectuses and the proposed Summary Prospectus: (1) the consultant’s report
concerning focus group testing of the hypothetical Summary Prospectus and related .
disclosures (“Focus Group Report™); (2) transcripts of focus groups relating to the
hypothetical Summary Prospectus and related disclosures (“Focus Group Transcripts™);
(3) disclosure examples used in these focus groups; and (4) an excerpt from the
consultant’s report concerning the telephone survey of individual investors (“Telephone
Survey Report”).
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documents to access readily key information that is important to an informed investment

decision. At the same time, by hamessing the power of technology to deliver information

in better, more useable formats, the disclosure framework can help those investors, their

> -
intermediaries, third-party analysts, the financial press, and others to locate and compare
facts and data from the wealth of more detailed disclosures that are available.

O1.  DISCUSSION

A Amendments to Form N-1A

The Commission is adopting, with modifications to address commenters’
suggestions, amendments to Form N-1A that will require the statutory prospectus of
every mutual fund to include a summary section at the front of the prospectus consisting
of key information presented in plain English in a standardized order.”® Commenters and
investorg participating in focus groups arranged by Commission staff generally supported
the proposed summary presentation and agreed that it will address investors’ preferences
for concise, user-friendly information.*® The summary section will provide investors
with key information about the fund that investors can use to evaluate and compare the
fund. This summary will be located in a standardized, easily accessible place and will be
available to all investo;s, regardless of whether the fund uses a Summary Prospectus and

whether the investor is reviewing the prospectus in a paper or electronic format.

» The Commission is also adopting amendments to Form N-1A relating to exchange-traded
", funds. See discussion infra Part IILA 4. ‘

3 See. e.g., Letter of AARP (Feb. 28, 2008) (“AARP Letter”); Letter of Capital Research

and Management Company (Feb. 28, 2008) (“Capital Research Letter”); Letter of Fund
Democracy, Consumer Federation of America, and Consumer Action (Feb. 28, 2008)
(“Fund Democracy et al. Letter”); Lettér of Investment Company Institute (Feb. 28,
2008) (“ICI Letter™); Letter of Mutual Fund Directors Forum (Feb. 28, 2008) (“MFDF
Letter"); Letter of Momningstar, Inc. (Feb. 27, 2008) (“Morningstar Letter”); Focus Group
Report, supra note 32, at 5.

’
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" Asin our proposal, the information .required in the summary section of the
prospectus \&ill be the same as that required in the new Summary Pl‘OSpeCl'l_JS, ;1nd it is key
iﬂfomation that 1s important to an investment decision. We believe, and commenters
generally agreed,” that the key information that is impoftant to an mvestment decision is
the same, whether an investor is reviewing the summary section of a statutory prospectus
or a short-form disclosure document. For that reason, we are requiring the same
information in the summary section of the statutory prospectus and in the Summary
Prospectus. In each case, our intent is that funds prepare a concise summary (on the
order of three or four pages) that will provide key information. -

In addition, witﬁ the exception of some information that 1s common to multiple

funds, we are requiring, as proposed, that the summary section be presented separately

for each fund covered by a multiple fund prospectus and that the information for multiple

funds not be integrated.*® This requirement is intended to assist investors in finding -
hnpoﬁant information regarding the particular fund in which they are interested.

Multiple fund prospectuses contribute substantially to prospectus length and complexity,

" which act as barriers to understanding. We have concluded that requiring a self-

contained summary section for each fund will significantly aid investors’ ability to use
multiple fund prospectuses effectivcly.

The Commission is committed to encouraging statutory prospectuses that are

simpler, clearer, and more useful to investors. The prospectus summary section is

3 See, e.g., Letter of Bo Li (Feb. 28, 2008) (“Bo-Li Letter”); Letter of Data Communiqué,
Inc. (Feb. 27, 2008) (“Data Communiqué Letter”); Letter of Firchouse Communications
LLC (Feb. 29, 2008) (“Firehouse Letter”}; Letter of L. A. Schnase (Feb. 26, 2008)
(“Schnase Letter”). But see Letter of Kathleen K. Clarke (Mar. 4, 2008) (“Clarke
Letter”).

36 General Instruction C.3.(c)(ii) of Form N-1A.
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intended to provide investors with streamlined disclosure of key mutual fund information
at the front of the statutory prospectus, in a standardized order that facilitat'es .
comparisons across funds. We are adopting the following amendments to Form N-1A in
order to implement the summary section. |

1. General Instructions to Form N-1A

We are adopting, substantially as proposed, amendments to the General
Instructions to Form N-1A to address the new summary section of the statutory
prospectus. These amendments address plain English and organizational requirements.
Plain English | -

We are amending, as proposed, the General Instructions to state that the summary
sectibn of the prospectus must be provided in plain English under rule 421(d) under the
Securities Act>” Rule 421(d) requires an issuer to use plain English pn';lcipl-es in the
organization, language, and design of the front and back cover pages, the summary, and
the risk factors sections of its prospectus.38 T‘he amended instruction will serve as a
reminder that the new prospectus summary section is subject to rule 421(d). The use of
plain English principles in the new summary section will further our goal of encouraging

‘funds to create useable summaries at the front of their prospectuses. The prospectus, in

. ¥ - General Instruction B.4.(c) of Form N-1A; rule 421(d) [17 CFR 230.421(d)].

Commenters generally supported the use of plain English in the summary section. See,
e.g., AARP Letter, supra note 34; Letter of CFA Institute (Feb. 28, 2008) (“CFA Institute
Letter™); Letter of Committee on Federal Regulation of Securities of the American Bar
Association’s Section of Business Law (Mar. 17, 2008) (“ABA Letter”); Letter of -
Investment Company Institute and Securities Industry and Financial Markets Association
(Feb. 28, 2008) (“ICI and SIFMA Letter”).

® Rule 421(d) lists the following plain English principles: (1) short sentences; (2) definite,
concrete, everyday words; (3) active voice; {(4) tabular presentation or bullet lists for’
complex material, wherever possible; (5) no legal jargon or highly technical business
terms; and (6) no multiple negatives. '
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its entirety, also will remain subject to the requirement that the information be presented

in a clear, concise, and understandable manner.*”

Organizational Requirements

We are also adopting amendments to the organizational requir‘ements of the
General Instructions, with one modification to address commenters’ suggestions. The
arnendxnents will require mutual funds to disclose the summary information in numerical
order at the front of the prospectus and not to precede this infonnatipn with any
iﬁfonﬁation other than the cover page or table of contents.*® Commenters generally
supported standardizing the order and content of the summary section,.agreeing that a
standardized summary sectton will enhance investor understanding and the ability to
compare funds.*' Information included in the summary section need not be repeated
elsewhere in the prosi)ectus. While a fund may continue to include information in the

prospectus that is not required, a fund may not include any such additional information in

the summary section of the prospectus.42

* Pursuant to rule 421(b) [17 CFR 230.421(b)], the following standards must be used when
preparing prospectuses: (1) present information in clear, concise sections, paragraphs,
and sentences; (2} use descriptive headings and subheadings; (3) avoid frequent reliance
on glossaries or defined terms as the primary means of explaining information in the
prospectus; and (4) avoid legal and highly technical business terminology. We note that
these standards provide funds with flexibility, for example, in determiming whether or not
to use headings in a question-and-answer format.

" General Instruction C.3.(a) to Form N-1A.
4 See, e.g., Letter of Evergreen Investments (Feb. 28, 2008) (“Evergreen Letter”): Letter of

Financial Services Institute (Feb. 28, 2008) (“Financial Services Institute Letter™).

2 General Instruction C.3.(b) of Form N-1A. See, e.g., CFA Institute Letter, supra note 37;
Letter of Great-West Retirement Services (Feb. 28, 2008) (“Great-West Letter”); ICI
Letter, supra note 34; Letter of The Vanguard Group, Inc. (Feb. 28, 2008) (“Vanguard
Letter™) (supporting prohibition on including information in the surnmary section that 1s
not required).
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As noted above, we are, with one exception, requiring as proposed that a multiple
fund prospectus present the summary information for each fund sequentially and not

integrate the information for more than one fund.** That is, a multiple fund prospectus

‘will be required to present all of the summary information for a particular fund together,

followed by all of the summary information for each additional fund. For example, a
multiple fund prospectus will not be permitted to present the investment objectives for

several funds followed by the fee tables for several funds. A multiple fund prospectus

" will also be required to identify clearly the name of the particular fund at the beginning of

the summary information for that fund. -
Many commenters agreed that multiple fund prospectuses should present the
summary information for each fund separately.” Some commenters stated that requiring

a separate summary for each fund will better achieve the Commission’s goal of keeping:

- summaries short which should help facilitate comparisons across funds.* Commenters

also stated that multiple fund prospectuses often confuse investors and make reviewing

key information for a single fund more difficult.*®

@ General Instruction C.3.(c)(ii) of Form N-1A. See supra note 36 and accompanying text.

See, e.g., CFA Institute Letter, supra note 37; Letter of Coalition of Mutual Fund
Investors (Feb. 13, 2008) (“CMFI Letter”); Fund Democracy et al. Letter, supra note 34;
Evergreen Letter, supra note 41; MFDF Letter, supra note 34; Letter of the National
Association of Personal Financial Advisors (Feb. 28, 2008) (“NAPFA Letter); Letter of
Oppenheimer Funds (Feb. 28, 2008) (“Oppenheimer Letter™).

® See. e.g., Fund Democracy et al. Letter, supra note 34; Data Communiqué Letter, supra
note 35. See also ICI Letter, supra note 34 (stating that some of its members believe that
requiring a separate summary for each fund will better facilitate the Commission’s goals
of keeping documents short and facilitating comparisons across funds).

See, e.g., Data Communiqué Letter, supra note 35; CMFI Letter, supra note 44;
 Oppenheimer Letter, supra note 44.
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A numbelj of commenters, however, expressed reservations about the
Commission’s proposal to prohibit multiple fund summary sections, requegtiné that the
Corﬁmissioﬂ permit integrated summaries for multiple funds in at least some
circumstances.*’ Some commenters suggested that integrated summary information
would allow investors to better compare all funds within a fund family, or at least certain
categories of funds witﬁin a fund family.*® Categories of funds cited included
international fun&s, asset allocation funds, and U.S. Treasury Funds_.49 In addition, some
commenters argued that prohibiting mult.iple fund summarnes would lead to unnecessary
duplication of information and longer statutory prospectuses.”® -

A number of investors in our focus groups expressed the view that multiple fund

presentations of mutual fund information could be helpful in facilitating useful

comparisons among funds.”' Some of these investors stated that multipie fund

4 See. e.g., Letter of AIM Investments (Feb. 27, 2008) (“AIM Letter”) (favoring integrated
summaries for target date, asset allocation or lifestyle funds, and variable annuity funds);
Capital Research Letter, supra note 34 (favoring integrated summaries for target date and
variable annuity funds).

48 See, e.g., AIM Letter, supra note 47; Letter of American Century Investments (Feb. 28,
2008) (“American Century Letter”); Clarke Letter, supra note 35; ICI Letter, supra note
34; Letter of Putnam Investments (Feb. 28, 2008) (“Putnam Letter”); Letter of Russell
Investments (Feb. 28, 2008) (“Russell Letter™).

® See, e.p., Letter of T. Rowe Price Associates, Inc. (Feb. 28, 2008) (“T. Rowe Letter”)
(favoring integrated summaries for certain categories of funds and citing focus group
research conducted by T. Rowe Price concerning integrated versus single-fund
summaries).

3 See, e.g., AIM Letter, supra note 47; American Century Letter, supra note 48; Letter of

Dechert LLP (Mar. 3, 2008) (“Dechert Letter”); Putnam Letter, supra note 48; Russell

Letter, supra note 48. See also ICI Letter, supra note 34 (members split, with some

_noting that an integrated summary may be more useful to investors in certain

circumstances, in particular for groups of funds an investor may wish to compare, and

others believing that a separate document for each fund would better accomplish goals of

keeping the document short and facilitating cormparisons across funds).

See Focus Group Report, supra note 32, at 9.
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-

presentations could be used as a screening tool to determine which ﬁmdsrto research in
more detail.** Some investors in our focus groups, however, indicated that- co;nbining oo
many funds within a single summary can result in confusing complexity.53 The investors
in our focus groups did not express a consensus on a specific limit on the number of
funds or page length that would be appropriate in multiple fund presentations.

| While we believe that multiple fund presentations can, in limited circumstances,
be useful in helping investors to compare funds, we have determined that prohibiting
multiple fund summary sections is more consistent with the goal of achieving concise,
readable summaries for i-nvestors. The requirement that summary information be
separately presented for each fund in a multiple fund prospectus is intended to address the
problem of lengthy and complex multiple fund pro-spectuses in the least intrﬁsive manner
possible. Multiple fund prospectuses contribute substantially to prospectus length and
complexity, which act as barriérs to mvestor understanding. We have concluded that
permitting information for multiple funds to be integrated in the summary section would
undermine our goal of providiﬁg mutual fund investors with concise and readable key
‘information.

We note, however, that our rules do not restrict in any way the use of multiple

fund presentations in advertising and sales materials, whether those materials are
provided along with the Summary Prospecﬁs or separately.>® Funds have complete

flexibility to prepare and present comparative information to investors regarding any

2 See Focus Group Transcripts, supra note 32, at 20.

3 Id. at 19 (“I thought there were too many in the [multiple fund prospectus]. It just really
makes your-head spin when you have to read all that.”), 22, 46. .

> See rule 482 under the Securities Act (17 CFR 230.482] and rule 34b-1 under the
Investment Company Act [17 CFR 270.34b-1] (investment company advertising rules).
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" . grouping of multiple funds that they believe is useful, and also to provide automated tools

on their Web sites permitting investors to choose which funds to compare. | As a result,
we do not believe that the prohibition on multiple fund summaries in the statutory
;;rospectus will impair in any significant manner funds’ ability to provide useful,
cc;mparative information to investors.

We are adopting one exception to the requirement that multiple fund prospectuses
not integrate the summary information for more than one fund in order to eliminate
duplicative mformation and ;educe prospectus length. Two commenters lrecommended.
that the Comrnission permit summary information that is identical for multiple funds to
be presented once, at the end of all the individual summaries within a multiple fund
_ statutory prospectus.’ > We agree with these commenters that pemiﬁing integration of
information that is.]ikely to be uniform for multiple funds will further our goal of concise,
user-friendly summary sections. Therefore, a multiple fund prospectus will be p.ermitted
to integrate the information required by any of new Item 6 (purchase and sale of fund
shares), Item 7 (tax information), and Item 8 (financial intermediary compensation) if it is
identical for all funds covered in the prospectus.®® This information is often uniform
aACTOSS ;nultiple funds unliké, for example, information about investment objectives, costs,
_ performance, or portfolio managers. If the information r.equired by any of Items 6
tﬁou@ 8 1s integrated, the integrated information will be required to immediatély follow
the separate individual fund summaries containing the other non-integrated information.

In addition, a statement containing the following information will be required in each

- See Capital Research Letter, supra note 34; ICI Letter, supra note 34.

6 General Instruction C.3.(c)(iii) of Form N-1A. This exception will not be available to
Summary Prospectuses delivered pursuant to new rule 498 because a Summary
Prospectus may describe only one fund. See discussion infra Part II1.B.2.a.
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" individual fund summary section in the location where the information that is integrated,

and presented later, would have appeared.
-“For important information about [purchase and sale of fund shares,] [tax
“information,] and [financial intermediary compensation], please turn to [identify
section heading and page num,ber of prospectus].”

As proposed, the instructions will permit a fund with mliltiple share classes, each
with 1ts own cost structure; to present tﬁe summary information separately for each class,
to integrate the information for multiple classes, or to use another p{gsehtation that is
consistent with disclosing the summary information in a standard order at the beginning -
of the prospectus.’’ Commenters generally supported, or did not express a view with
respect to, allowing multiple class summary sections; and some commenters noted that
such sections would assist investors in choosing the class most appropriate for their
circumstances.”® We are not requiring the integration of information for multiple classes
" of a fund, which two commentefs argued was important to facilitate cost comparisons.>”
We are retaining flexibility in this area because we believe that Whether- a multiple class
presentation is helpful or overwhelming depends on the particular circumstances. We
note, however, that our ongoing interéctive data initiative is inkended, among other

things, to facilitate cost comparisons by investors across multiple classes of a single fund,

as well as across different funds.®

5 General Instruction C.3.(c)(ii} of Form N-1A.

38 See. e.g., Clarke Letter, 'supra note 35; Data Commumigué Letter, supra note 35; Great-
West Letter, supra note 42; Oppenheimer Letter, supra note 44.
5 See, e.g., Fund Democracy et al. Letter, supra note 34; Letter of Brock Hastie (Jan. 8,

2008) (“Hastic Letter”).

See supra note 28 and accompanying text.
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Page Limits

As proposed, we are not imposing page limits on the summary section- We
emphasize, however, that it is our intent that funds prepare a concise summary {on the
' order of three or four pages) that will provide key information. Commenters differed
* regarding whether the Commission should impose page limits on the summary.

Several commenters supported page limits. One (l:ommenter expressed concern
that, in the absence of a page limit, the summary section would tend to expand over time, |
which would undermine its usefulness.®’ Another commenter noted that, absent page
limtts, lengths of summary sections Wouldlvary widely, hindering investors’ ability to
compare funds.*

While we share these commenters’ concerns, especially with respect to the
; pbésibility of summary sections getting longer over time, we believe that these concerns
are outweighed by the concems of other commenters that page limits could constrain
appropriate disclosure and lead funds to omit material i'nformatio_n.63 We also agrec with
a cornmenter who m:;ted that the prohibition of multiple fund summary sections should

help to limit their length.**

&l See Letter of Independent Directors Council (Feb. 15, 2008) (“IDC Letter™).
62 See Firehouse Letter, supra note 35. See also Letter of jeffrey C. Keil (Jan. 9, 2008)
 (“Keil Letter™) (suggesting that summaries might garner more investor attention if hmlted
to two or three pages).

& See, e.g., Letter of Janus Capital Group (F eb. 28, 2008) (“Janus Lctter”) CMIFT Letter,
supra note 44.

See Data Communiqué Letter, supra note 35.
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Elimination of Separate Purchase and Redemption Document

As proposed, we are eliminating the provisions of Form N-1A that ;')erl—nit a fund
to (;hlit detailed information about purchase and redemption procedures from the |
prospectus and to provide this information in a separate document that is incorporated
mto and delivered with the prospectus, as well as a similar provision in the requirements
for the statement of additional infonnation (“SAI”).%" We have concluded that this option
is unnecessary in light of the new Summary Prospectus which could bel used, at a fund’s
option, along with any additional sales materials, including a document describing
purchase and redemption procedures.®®