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UNITED STATES OF AMERICA
Before the
SECURITIES AND EXCHAN GE COMMISSION

. SECURITIES EXCHANGE ACT OF 1934 :

Release No. 59131 / December 22, 2008

ADMINISTRATIVE PROCEEDING
File No. 3-13316

ORDER INSTITUTING
ADMINISTRATIVE PROCEEDINGS
| | PURSUANT TO SECTION 15(b) OF THE

In the Matter of ' SECURITIES EXCHANGE ACT OF 1934,
MAKING FINDINGS, AND IMPOSING

William Edward Sears, " REMEDIAL SANCTIONS

Respondent.
3

The Securities and Exchange Commission (“Commission™) deems it appropriate and in the
public interest that public administrative proceedings be, and hereby are, instituted pursuant to
Section 15(b) of the Securities Exchange Act of 1934 (“Exchange Act”) against William Edward
Sears (“Respondent”)

I

In anticipation of the institution of these proceedings, Respondent has submitted an Offer
of Settlement (the “Offer”) which the Commission has determined to accept. Solely for the
purpose of these proceedings and any other proceédings brought by or on behalf of the
Commission, or to which the Commission is a party, and without admitting or denying the findings

- herein, except as to the Comniission’s jurisdiction over him.and the subject matter of these

proceedings, and the findings ¢ontained in Section I11.2 below, which are admitted, Respondent
consents to the entry of this Order Instituting Administrative Proceedings Pursuant to Section.15(b)
of the Securities Exchange Act of 1934, Making Findings, and Imposmg Remedial Sanctions

¢ ‘Order "), as set forth below.

| of L




IIL
On the basis of this Order and Respondent’s Offer, the Commission finds that:

1. From at least 1998 through 2003, Sears was a registered representative
associated with Metropolitan Investment Securities, Inc. (“MIS™). At all relevant times, MIS was
registered with the Commission as a broker-dealer. Sears is a resident of Lake Oswego, Oregon.

2. On December 4, 2008, a final judgment was entered by consent against
Sears permanently enjoining him from futute violations of Section 17(a) of the Secunties Act of
1933 (“Securities Act™), Section 10(b) of the Exchange Act and Rule 10b-5 thereunder in the civil
action entitled Securities and Exchange Commission v. William Edward Sears and Patricia Jean
Sears-Million, Civil Action Number 105-1473 ST, in the United States District Court for the
~ District of Oregon.

3. The Commission’s complaint alleged that from September 1998 through
July 2003 Sears fraudulently induced his clients to invest in bonds and preferred stock issued by
two companies that were related to MIS, Metropolitan Mortgage & Securities, Co. Inc.
(“Metropolitan”) and Summit Securities, Inc. (“Summit”). As Sears knew, the Metropolitan and
Summit securities were risky. Despite this, Sears caused many of his clients to invest from 50% to
more than 90% of their limited savings and retirement funds in Metropolitan and Summit
securities. To carry out the fraud, the complaint alleged, Sears falsely told his clients that the
securities had little or no risk and were as safe as bank certificates of deposit, and falsified
information on his clients’ brokerage records, in order to circumvent rules designed to limit an
investor’s exposure to high-risk securities.

Iv.

In view of the foregoing, the Commission deems it appropriate and in the public interest to
impose the sanctions agreed to in Respondent Sears’ Offer.

Accordingly, it is hereby ORDERED:

Pursuant to Section 15(b)(6) of the Exchange Act, that Respondent Sears be, and hereby is
barred from association with any broker or dealer;

Any reapplication for association by the Respondent will be subject to the applicable laws
and regulations governing the reentry process, and reentry may be conditioned upon a humber of
factors, including, but not limited to, the satisfaction of any. or all of the following: (a) any
disgorgement ordered against the Respondent, whether or not the Commission has fully or partially
waived payment of such disgorgement; (b} any arbitration award related to the conduct that served




as the basis for the Commission order; (¢} any self-regulatory organization arbitration award to a
customer, whether or not related to the conduct that served as the basis for the Commission order;
and {(d) any restitution order by a self-regulatory organization, whether or not related to the conduct
that served as the basis for the Commission order.

By ﬂ1e Commission.

Florence E. Harmon
Acting Secretary

- J. Lynn Taylor
B Ass?stant Secretary
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UNITED STATES OF AMERICA
Before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 59132 / December 22, 2008

ADMINISTRATIVE PROCEEDING
File No. 3-13317

ORDER INSTITUTING
ADMINISTRATIVE PROCEEDINGS
. PURSUANT TO SECTION 15(b) OF THE
. In thé Matter of . SECURITIES EXCHANGE ACT OF 1934,
‘ MAKING FINDINGS, AND IMPOSING
Patricia Jean Sears-Million, REMEDIAL SANCTIONS
‘ Respondent.
I

/

The Securities and Exchange Commission (“Commission™) deems it appropriate and in the
public interest that public administrative proceedings be, and hereby are, instituted pursuant to
Section 15(b) of the Securities Exchange Act of 1934 (“Exchange Act”) agamst Patricia Jean
Sears-Million (“Respondent™).

1L

In anticipation of the institution of these proceedings, Respondent has submitted an Offer
of Settlement (the “Offer’’) which the Commission has determined to accept. Solely for the
purpose of these proceedings and any other proceedings brought by or on behalf of the
Commission, or to which the Commission is a party, and without admitting or denying the findings
herein; except as to the Commission’s jurisdiction over him and the subject matter of these
proceedings, and the findings contained in Section 111.2 below, which are admitted, Respondent
consents to the entry of this Order Instituting Administrative Proceedings Pursuant to Section 15(b)
of the Securities Exchange Act of 1934, Makingff?indings, and Imposing Remedial Sanctions
(“Order™), as set forth below. |
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II1.
On the basis of this Order and Respondent’s Offer, the Commission finds that:

1. From at least 1998 through 2003, Sears-Million was a registered
representative associated with Metropolitan Investment Securities, Inc. (“MIS”). At all relevant
times, MIS was registered with the Commission as a broker-dealer. Sears-Million is a resident of
Lake Oswego, Oregon.

2. On December 4, 2008, a final judgment was entered by consent against

- Sears-Million permanently enjoining her from future violations of Section 17(a) of the Securities
Act of 1933 (“Securities Act”), Section 10(b) of the Exchange Act and Rule 10b-5 thereunder in
the civil action entitled Securities and Exchange Commission v. William Edward Sears and
Patricia Jean Sears-Million, Civil Action Number 105-1473 ST, in the United States District Court
for the District of Oregon.

3. The Commission’s complaint alleged that from September 1998 through
July 2003 Sears-Million fraudulently induced her clients to invest in bonds and preferred stock
issued by two companies that were related to MIS, Metropolitan Mortgage & Securities, Co. Inc.
(“Metropolitan™) and Summit Securities, Inc. (“Summit™). As Sears-Million knew, the
Metropolitan and Summit securities were risky. Despite this, Sears-Million caused many of her
clients to invest from 50% to more than 90% of their limited savings and retirement funds in
Metropolitan and Summit securities. To carry out the fraud, the complaint alleged, Sears-Million
falsely told her clients that the securities had little or no risk and were as safe as bank certificates of
deposit, and falsified information on her clients’ brokerage records, in order to circumvent rules
designed to limit an investor’s exposure to high-risk securities.

1v.

In view of the foregomg the Commission deems it appropriate and in the pubhc interest to
impose the sanctions agreed to in Respondent Sears-Million’s Offer.

Accordingly, it is hereby ORDERED:

Pursuant to Section 15(b){(6) of the Exchange Act, that Respondent Sears-Million be, and
hereby is barred from association with any broker or dealer;

Any reapplication for association by the Respondent will be subject to the applicable laws
and regulations governing the reentry process, and reentry may be conditioned upon a number of
factors, including, but not limited to, the satisfaction of any or all of the following: (a) any
disgorgement ordered against the Respondent, whether or not the Commission has fuily or partially
waived payment of such disgorgement; (b) any arbitration award related to the conduct that served




customer, whether or not related to the conduct that served as the basis for the Commission order;
and (d) any restitution order by a self-regulatory organization, whether or not related to the conduct
that served as the basis for the Commission order.

. as the basis for the Commission order; (c) any self-regulatory organization arbitration award to a

By the Commission.

Florence E. Harmon
Acting Secretary

y: J. Lynn Taylor
By: g\ss)t,stani Secrefary
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UNITED STATES OF AMERICA
before the :
SECURITIES AND EXCHANGE COMMISSIO

SECURITIES EXCHANGE ACT OF 1934
Rel. No. 59034 / December 1, 2008

Admin. Proc. File No. 3-13086

In the Matter of

WORLD ASSOCIATES, INC.

ORDER DISMISSING PROCEEDING |

On July 2, 2008, administrative proceedings were instituted against World Associates,

Inc. ("World Associates™), pursuant to Section 12(j) of the Securities Exchange Act of 1934. 1/
On July 22, 2008, World Associates filed with the Commission a Form 15-12G/A, pursuant to
Rule 12g-4(a)(2) of the Exchange Act, 2/ seeking to deregister its securities voluntarily. In the
Form 15-12G/A, World Associates certified that it sought termination based on Exchange Act
Rule 12g-4(a)(2), which permits the termination of registration if the issuer certifies that the class
of securities being deregistered is "held of record . . . by less than 500 persons; where the total
assets of the issuer have not exceeded $10 million on the last day of each of the issuer's most

. recent three fiscal years." In the Form 15-12G/A, World Associates certified that its approximate
number of holders of record was 311, as of July 14, 2008. The Form 15-12G/A became effective
automatically, upon the expiration of ninety days, on October 20, 2008.

On October 30, 2008, the Division of Enforcement filed a motion to dismiss the
proceeding, based on the deregistration of World Associates's securities. 3/ We have determined

1/ 15US.C.§ 78(().
2/ 17CFR. §240.12g-4(2)(2).

3/ World Associates has not filed a response to the Division of Enforcement's motion.
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to grant the Division's motion. World Associates no longer has a class of securities registered

.under Section 12 of the Exchange Act. Because revocation or suspension of registration are the
only remedies available in this proceeding instituted pursuant to Exchange Act Section 12(j), we
find it appropriate to dismiss the proceeding. 4/

Accordingly, it is ORDERED that this proceeding be, and it hereby is, dismissed.

By the Commission.

Florence E. Harmon
Acting Secretary

4/ See TelecoBlue, Inc., Securities Exchange Act Rel. No. 58061 (June 30, 2008), _ SEC
Docket ____ (dismissing Section 12(j) proceeding with respect to a respondent that "no
longer ha[d] a class of securities registered under Section 12 of the Exchange Act");
Enamelon. Inc., Exchange Act Rel. No. 52956 (Dec. 15, 2005), 86 SEC Docket 2944
{same).




UNITED STATES OF AMERICA
before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Rel. No. 59040 / December 2, 2008
INVESTMENT ADVISERS ACT OF 1940
Rel. No. 2811 / December 2, 2008

Admin. Proc. File No. 3-12828

In the Matter of

BYRON S. RAINNER

ORDER REMANDING PROCEEDING TO ADMINISTRATIVE LAW JUDGE

Byron S. Rainner, a registered representative formerly associated with MetLife Financial
Services, Inc., which is registered with the Commission as a broker-dealer and an investment
adviser, appeals from a decision of an administrative law judge. The law judge barred Rainner
from association with any broker, dealer or investment adviser based on Rainner's conviction for
wire fraud.

On September 25, 2007, the Comimission issued an Order Instituting Proceedings ("OIP")
against Rainner alleging that, on February 9, 2006, Rainner pled guilty to one count of wire fraud
in violation of 18 U.S.C. § 1343, before the United States District Court for the Northern District
of Georgia. The OIP further alleged that, on November 20, 2006, Rainner was sentenced to a
prison term of thirty months followed by three years of supervised probation and ordered to make -
restitution in the amount of $2,036,134. 1/ According to the OIP, the count of the indictment to
which Rainner pled guilty alleged, among other things, that "from on or about August 2002

1/ We take official notice that Rainner was released from prison in October 2008. See
Federal Bureau of Prison's website at http:/www .bop.gov/iloc2/Locatelnmate.jsp. See
also Commission Rule of Practice 323, 17 C.F.R. § 201.323 (stating that Commission can
take official notice of any material fact that might be judicially noticed by a district court
of the United States); and Rule 201(b) of the Federal Rules of Evidence (stating that a
district court can take notice of a fact that is "capable of accurate and ready determination
by resort to sources whose accuracy cannot reasonably be questioned").
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through on or about April 2003, Rainner knowingly and wilifully devised a scheme and artifice
to defraud the Sheriff's Office of Fulton County, Georgia and obtained money and property from
the Sheriff's Office of Fulton County, Georgia by means of materiaily false and fraudulent
pretenses, representations and promises.”

On October 30, 2007, a telephonic prehearing conference was held, at which Rainner
requested that the law judge order the Division of Enforcement (the "Division") to copy and
deliver its investigative file to him in prison. The Division advised the law judge that it had not
furnished Rainner with its entire investigative file but, rather, had provided him with "the
operative documents that we'll be relying on in this case.” 2/ The Division further informed the
law judge that it had also included a letter with its document delivery to Rainner informing him
that "if he wants the [Division's] entire [investigative] file that obviously it's at his expense." The
Division estimated that the cost of copying the entire file, consisting of "about 20 banker's
boxes," would be about $7,500. The law judge replied that "this proceeding is based on the
conviction. So it is not likely — We're not going to re-litigate the fact of whatever went on that
led to the plea and conviction." There was no further discussion by the parties or the law judge
of Rainner's request, and the Division never provided Rainner with a complete copy of the
investigative file.

Following the prehearing conference, the Division filed a motion for summary
disposition. On March 25, 2008, the law judge granted the Division's motion and issued an
initial decision barring Rainner from association with any broker or dealer and from association
with any investment adviser. 3/ Rainner subsequently filed a petition for review of the law
judge's decision. Among other matters, Rainner asserts that he "has been denied due process” as
a result of the Division's failure to furnish him a copy of its investigative file. In connection with
this appeal, Rainner has repeated his request for a copy of the file, and has agreed to pay the costs
related to that request.

The Division opposes Rainner's request, asserting that it complied with our Rules of
Practice by making its investigative file available at its offices in Atlanta. However, as indicated,
Rainner was incarcerated at the time the matter was before the law judge and was, therefore,
unable to access the documents at the Division's offices. The Division also contends that it had
provided Rainner with "copies of every document that provided the basis for the Division's case

2/ The Division stated that these included a copy of the criminal indictment; Rainner's guilty
plea and plea agreement; a copy of the judgment in Rainner's criminal case; a copy of
Rainner's Form U4, Uniform Application for the Securities Industry; Rainner's Form U35,
Uniform Termination Notice; a copy of the organizational registration status for
Metropolitan Life Insurance Company as a broker-dealer; and an organizational
registration status for Metropolitan Life Insurance Company as an investment adviser.

3/ Byron S. Rainner, Initial Decision Rel. No. 347 (Mar. 25, 2008), 92 SEC Docket 3786,
3786.




| ; 5

against” him, although the Division does not dispute that Rainner was not given access to the
entire investigative file.

Rule of Practice 230(a)(1) provides that "the Division of Enforcement shall make
available for inspection and copying by any party documents obtained by the Division prior to the
institution of proceedings, in connection with the investigation leading to the Division's
recommendation to institute proceedings.” 4/ Rule 230(f) further provides that a respondent
"may obtain a photocopy of any-documents made available for inspection [provided that] [t]he
respondent shall be responsible for the cost of photocopying.” In Jose P. Zollino, we observed
that, "[w]hile it may be unlikely that the {i]nvestigative [f]ile contains the kind of 'extraordinary
mitigative evidence' that would be relevant here, [the respondent] should have been given the
opportunity to review it before filing his response to the Division's motion [for summary
disposition]." 5/

Because Rainner was not permitted to review the Division's entire investigative file as
contemplated by our rules, we believe it is appropriate to remand this case to the law judge for
further consideration. 6/ On remand, we direct the law judge to ensure that the Division has fully

4 Rule 230(¢e) directs that documents "shall be made available to the respondent for
inspection and copying at the Commission office where they are ordinarily maintained, or
at such other place as the parties, in writing, may agree." Comment (a) to Rule 230 states
that "[a] respondent's right to inspect and copy documents under this rule is automatic;
the respondent does not need to make a formal request for access through the hearing
officer." Rules of Practice; Technical Amendments and Corrections, Securities Exchange
Act Rel. No. 36174 (Aug. 31, 1995), 60 SEC Docket 245, 245.

5/ Exchange Act Rel. No. 51632 (Apr. 29, 2005), 85 SEC Docket 1292, 1296 (citing John S.
Brownson, 55 S.E.C. 1023, 1027 (2002), in which we noted that "[a]bsent extraordinary
mitigating circumstances,” an individual who has been convicted of securities fraud
"cannot be permitted to remain in the securities industry").

6/ Cf. Zollino, supra. (remanding proceeding to law judge because of failure to accord
. incarcerated respondent reasonable opportunity to review investi gatwe file before law
judge ruled on Division's motlon for summary disposition).
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complied with Rule 230, and that Rainner has had a reasonable amount of time to review the
investigative file before being required to file any pleadings in the case, such as a response to a
motion for summary disposition by the Division. In remanding, we express no view as to the
outcome. :

Accordingly, IT IS ORDERED that the disciplinary proceeding against Byron S. Rainner
be, and it hereby is, remanded for further consideration.

By the Commission.

Florence E. Harmon
Acting Secretary




SECURITIES AND EXCHANGE COMMISSION '
{Release No. 34-59039; File No. SR-NYSEArca-2006-21)

December 2, 2008
Self-Regulatory Organizations; NYSE Arca, Inc.; Order Setting Aside Action by
Delegated Authority and Approving Proposed Rule Change Relating to NYSE Arca Data
On May 23, 2006, NYSE Arca, Inc. (“NYSE Arca” or “Exc_hange”) filed with the
Securities and Exchange Commission (“Commission” or “SEC”), pursuant to Section
19(b)(1) of the Securities Exchange Act of 1934 (“Exchange Act”)’ énd Rule 19b-4
thereunder,” a proposed rule change (“Proposal”) to establish fees for the receipt and use
of certain market data that the Exchange makes available. The Proposal was published

for comment in the Federal Register on June 9, 2006.> On October 12, 2006, the

Commission issued an order, by delegated authority, approving the Proposal.* On
November 6, 2006, NetCoaliﬁon (“Petitioner”) submitted a notice, pursuant to Rule 430
of the Commissiorl’s Rules of Practice, indicating its intention to file a petition requesting
that the Commission review and set aside the Delegated Order.” On November 8, 2006,

the Exchange submitted a response to the Petitioner’s Notice.® On November 15, 2006,

! 15 U.S.C. 78s(b)(1).

z 17 CFR 240.19b-4.

3 Securities Exchange Act Release No. 53952 (June 7, 2006), 71 FR 33496 (June 9,
2006).

4 Securities Exchangé Act Release No. 54597 (October 12, 2006) 71 FR 62029

(October 20, 2006) (“Delegated Order™).

Letter from Maricham C. Erikson, Executive Director and General Counsel,
NetCoalition, to the Honorable Christopher Cox, Chairman, SEC, dated
November 6, 2006 (“Notice™).

Letter from Mary Yeager, Corporate Secretary, NYSE Arca Inc., to the Honorable

34




' -P.etitioner submitted its petition requesting that the-Commis.sion review and set aside the
'De]egatéd O‘rdf:r.7 On December 27, 2006, the Commission issued an order: (1) granting
Petitioner’s request for the Commission to review the Delegated Order; (2) allowﬁing any
party ot other person to file a statement in support of or in opposition to the action made
by delegated authority; and (3) continuing the effectiveness of the automatic stay
provided in Rule 431(¢) of the Commission’s Rules of Practice.® The Commission
¢ received 25 comments regarding the Petition.’
On June'd, 2008, the Commission published notice of a proposed order (“Draft
! Order”) approving the NYSE Arca proposed fees to give the public an additional
Topportum'ty to comment.'® The Commission received 16 comments and three economic
assessments in response to the Draft Order.
. | The C.ommission has considered the Petition, comments, and economic
assessments submitted in response to the Proposal, Petition, and Draft Order. For the

reasons described below, it is setting aside the earlier action taken by delegated authority

and approving the Proposal directly.

Christopher Cox, Chairman, SEC, dated November 8, 2006 (“NYSE ARCA
Petition Response™).

Petition for Commission Review submitted by Petitioner, dated November 14,
2006 (*Petition™). '

8 Securities Exchange Act Release No. 55011 (December 27, 2006).

The comments on the Petition, as well as the earlier comments on the Proposal,
are identified and summarized in section Il below. NYSE Arca’s responses to
the commenters are summarized in section [V below. Comments on the Draft
Order are summarized in section V below,

10 Securities Exchange Act Release No. 57917 (June 4, 2008), 73 FR 32751 (Jurie

' . - 10, 2008) (“Draft Order™).
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L Introduction
The Commission’s Rules of Practice set forth procedures for the review of actions
made pursuant to delegated authority. Rule 431(b)(2) provides that the Commission, in

deciding whether to accept or decline a discretionary review, will consider the factors set




forth in Rule 411(b)(2). One of these factors 18 whether an action pursuant to delegated
* authority embodies a decision of law or policy that is important and that the Commission
should review.

The Petitioner and commenters raised a number of impbxtant issues that the
Commission believes it should address directly at this time. In particular, section VI
below addresses issues related to the nature of the Commission’s review of proposed rule
changes for the distribution of “non-core” market data, which includes the NYSE Arca
data that is the subject of the Proposal. Individual exchanges and other market
participants distribute non-core data independently. Non-core data should be contrasted
with “core” data -- the best-priced quotations and last sale information of all markets in
U.S.-listed equities that Commission rules require to be consolidated and distributed to
the public by a single central processor.'' Pursuant to the authority granted bv Congress
under Section 11A of the Exchange Act, the Commission requires the self-regulatory
organizations (“SROs”) to participate in joint-industry plans for disseminating core data,
and requires broker-dealers and vendors to display core data to investors to help inform
their trading and order-routing decisions. In contrast, no Commission rule requires
exchanges or market participants either to distribute non-core data to the public or to
display non-core data to investors.

Price transparency is critically important to the efficient functioning of the equity
markets. In 2006, the core data feeds reported prices for more than $39.4 trillion in

transactions in U.S.-listed equities.'” In 2006, U.S. broker-dealers earned $21.7 billion in

See section VLA below for a fuller discussion of the arrangements for distributing
core and non-core data.

Source: ArcaVision (available at www.arcavision.com).




commissions from trading in U.S.-listed equities — an amount that does not include any
revenues from proprietary trading by U.S. broker-dealers or other market participants. '
Approximately 420,000 securities industry professionals subscribe to the. core data
products of the joi'nt-indushy plans, while only about 5% of these professionals have
chosen to subscribe to the non-core data products of exchanges. 14

In June 2008, NYSE Arca executed a 16.5% share of trading in U.S -listed
equities.’®- The reasonably projected revenues from the proposed fees for NYSE Arca’s
non-core data are $8 million per year.'® Commenters opposing the Proposal claimed that
NYSE Arca exercised monopoly power to set excessive fees for its non-core data and
recommended that the Commissi(‘)n adopt a “cost-of-service™ ratemaking approach when
rc\riewing exchange fees for non-core data ~ an approach comparabie to the one
traditionally applied to utility monopolies.'’

In 2005, however, -the Commission stated its intgntion to apply a market-based
approach that relies primarily on competiiive forces to determine the terms ox; which non-
core data is made available to investors.'® This approach follows the clear intent of

Congress in adopting Section 11A of the Exchange Act that, whenever possible,

3 Frank A. Fernandez, Securities Industry and Financial Markets Association
Research Report, “Securities Industry Financial Results: 2006’ (May 2, 2006)
(“SIFMA Research Report”), at 7-9, 21. .

See note 233 below and accompanying text.

See note 205 below and accompanying text.

See note 318 below and accompanying text.

The commenters’ views are summarized in section 1}1.A.2 below.

18 Securities Exchange Act Release No. 51808 (June 9, 2005), 70 FR 37496, 37566-
37568 (June 29, 2005) (“Regulation NMS Release™).




competitive forces should dictate the services and practices that constitute the U.S.

. " national market system for trading equity securities. Section VI discusses this market-

based approach and applies it in the specific context of the Proposal by NYSE Arca. _The
Commission is approving the Proposal primarily because NYSE Arca was subject to
signiﬁcant co;;lpetitive forces in setting the terms of the Proposal. The Commission
believes that reliance on competitive forces, whenever possible, is the most effective
means to assess whether proposed fees for non-core data meet the applicable statutory
requirements.

The Petitioner and commenters discussed and recommended solutions for a wide
range of'market data issues that were beyond the scope of the Proposal. The Petitioner
particularly called attention to the data needs of users of advertiser-supported Internet
web sites, many of whom are individual retail investors. In this regard, the Commission
recognizes that exchanges have responded by developing innovative new data products
specifically designed to meet the reference data needs and economic circumstances of
these Internet users. '

As noted in section II1.A.1 below, some commenters also suggested that, pending
a comprehensive resolution of ail market dafa issues (including those related to core
data), the Commission should impose a moratorium on all propoged rule changes related
to market data. The Commission recognizes the importance of many of the issues raised
by commenters relating to core data that are beyond the scope of the Proposal. It is .

continuing to consider these issues, and others, as part of its ongoing review of SRO

19 See Securities Exchange Act Release No. 57966 (June 16, 2008), 73 FR 35182
(June 20, 2008) (File No. SR-NYSE-2007-04) (NYSE Real-Time Reference
Prices); Securitics Exchange Act Release No. 57965 (June 16, 2008), 73 FR _
35178 (June 20, 2008) (SR-NASDAQ-2006-060) (Nasdaq Last Sale Data Feeds).




structure, governance, and transparency.”’ The Commission does not, however, believe
that imposing a moratorium on the review of proposed rule changes related to market
data products and fees would be appropriate or consistent with the Exchange Act. A
primary Exchange Act objective for the national market system is to promote fair
competition.”' Puiling to act on the proposed rule changes of particular exchanges would
be inconsistent with this Exchange Act objective, as well as with the requirements
pertaining to SRO rule filings more generally. Accordingly, the Commission will
continue to act on proposed rule changes for the distribution of market data in accordance
with the applicable Exchange Act requirements.

1I. Description of Proposal

Through NYSE Arca, LLC, the equities trading facility of NYSE Arca Equities,
Inc., the Exchange makes avai]ab]é on a real-time basis ArcaBook™", a compilation of all
limit orders resident in the NYSE Arca limit order beok. In addition, the Exchange
makes available real-time information retating to transactions and limit orders in debt
securities that are traded through the Exchange’s facilities. The Exchange makes
ArcaBook and the bond transaction and limit order information (coilectively, “NYSE
Arca Data”) available to market data vendors, bquer-dealers, private network providers,
and other entities by means of data feeds. Currently, the Exchange does not charge fees

for the receipt and use of NYSE Arca Data.

20 See Securitics Exchange Act Release No. 50699 (November 18, 2004), 69 FR
71126 (December 8, 2004) (proposed rules addressing SRO governance and
transparency); Securities Exchange Act Release No. 50700 (November 18, 2004),
69 FR 71256 (December 8, 2004) (“Concept Release Concerning Self-
Regulation™).

2l Section 11A(a)(1)(C)(ii) of the Exchange Act, 15 U.S.C. 78k-1(a)(1)(C)(ii)-




The Exchange’s proposal would establish fees for the receipt and use of NYSE
Arca Data. Specifically, the Ex;:hange proposes to establish a $750 per month access fee
for access to the Exchange’s data feeds that carry the NYSE Arca Data. In addition, the
Exchange proposes to establish professional and non-professional device fees for the
NYSE Arca DataA.22 For professional subscribers, the Exchange proposes to establish a
monthly fee of $15 per device for the receipt of ArcaBook data relating to exchange-
traded funds (“ETFs”) and those equity securities for which reporting is goveﬁ]ed by the
CTA Plan (“CTA Plan and ETF Securities™) and a monthly fee of $15 per device for the
receipt of ArcaBook data relating to those eqﬁity securities, excluding ETFs, for which
reporting is governed by the Nasdaq UTP Plan (“Nasdaq UTP Plan Securities”).?* For
non-professional subscribers, the Exchange proposes to establish a monthly fee of $5 per
device for the receipt of ArcaBook data relating to CTA Plan and ETF Securities and a
monthly fee of $5 per device for the receipt of ArcaBook data relating to Nasdaq UTP
Plan Securities.*

The Exchange dlso proposes a maximum monthly payment for device fees paid

by any broker-dealer for non-professional subscribers that maintain brokerage accounts

2 In differentiating between professional and non-professional subscribers, the

Exchange proposes to apply the same criteria used by the Consolidated Tape
Association Plan (“CTA Plan®) and the Consolidated Quotation Plan (“CQ Plan™)
for qualification as a non-professional subscriber. The two plans, which have
been approved by the Commission, are available at www.nysedata.com.

3 The “Nasdaq UTP Plan” is the Joint Self-Regulatory Organization Plan
Goveming the Collection, Consolidation and Dissemination of Quotation and
Transaction Information for Nasdaq-Listed Securities Traded on Exchanges on an
Unlisted Trading Privileges Basis. The plan, which has been approved by the
Commission, 1s available at www.utpdata.com.

2 There will be no monthly device fees for limit order and last sale price

information relating to debt securities traded through the Exchange’s facilities.




with the broker-dealer.”’ For 2006, the Exchange proposed a $20,000 maximum monthly
payment. For the months falling in a subsequent calendar year, the maximum monthly
payment will increase (but not decrease) by the percentage increase (if any) in the annual
composite share volume?® for the calendar year preceding that subsequent calendar year,
. subject to a maximum annual increase of five percent.

Lastly, the Exchange proposes to waive the device fees for ArcaBook data during
the duration of the billable month in which a subscriber first gains access to the data.

1. Summary of Comments Received

The Commission received four comments from three commenters regarding the

Proposal after it was published for comment.”” NYSE Arca responded to the

2 Professional subscribers may be included in the calculation of the monthly

maximum amount so long as: (1) nonprofessional subscribers comprise no less
than 90% of the pool of subscribers that are included in the calculation; (2) each
professional subscriber that is included in the calculation is not affiliated with the
broker-dealer or any of its affiliates (either as an officer, partner or employee or
otherwise); and (3) each such professional subscriber maintains a brokerage
account directly with the broker-dealer (that is, with the broker-dealer rather than
with a correspondent firm of the broker-dealer).

26 “Composite share volume” for a calendar year refers to the aggregate number of

shares in all securities that trade over NYSE Arca facilities for that calendar year.

7 Web comment from Steven C. Spencer, dated June 18, 2006 (“Spencer Letter”);

letter from Markham C. Erickson, Executive Director and General Counsel,
NetCoalition, to Christopher Cox, Chairman, Commission, dated August 9, 2006
(“NetCoalition I’); and letters from Gregory Babyak, Chairman, Market Data
Subcommittee of the Securities Industry Association (“SIA”) Technology and
Regulation Committee, and Christopher Gilkerson, Chairman, SIA Technology
and Regulation Committee, to Nancy Morris, Secretary, Commission, dated June
30, 2006 (“SIFMA I”) and August 18, 2006 (“SIFMA II”"). The SIA has merged
into the Securities Industry and Financial Markets Association (“SIFMA”™).




comments.”® Afier granting the Petition, the Commission received 25 comments from 17

commenters regarding the approval of the Proposal by delegated authority.?’ Nine

3 Letters from Janet Angstadt, Acting General Counsel, NYSE Arca, to Nancy J.

Morris, Secretary, Commission, dated July 25, 2006 (“NYSE Arca Response 1),
and August 25, 2006 (“NYSE Arca Response 117).

29 Letters from Christopher Gilkerson and Gregory Babyak, Co-Chairs, Market Data

Subcommittee of SIFMA Technology and Regulation Committee, dated February
14, 2008 (“SIFMA VIII); Ira D. Hammerman, Senior Managing Director and
General Counsel, SIFMA, dated February 7, 2007 (“SIFMA VII”); Markham C.
Erickson, Executive Director and General Counsel, NetCoalition, dated January
11, 2008 (“NetCoalition V); The Honorable Paul E. Kanjorski, Chairman,
Subcommittee on Capital Markets, Insurance, and Government Sponsored
Enterprises, dated December 12, 2007 (“Kanjorski Letter); Melissa MacGregor,
Vice President and Assistant General Counsel, SIFMA, dated November 7, 2007
(“SIFMA VT”); The Honorable Richard H. Baker, Member of Congress, dated
October 1, 2007 (“Baker Letter”); Markham C. Erickson, Executive Direcior and
General Counsel, NetCoalition, dated September 14, 2007 (“NetCoalition IV™);
Ira D. Hammerman, Senior Managing Director arid General Counsel, SIFMA,
dated August 1, 2007 (“SIFMA V*); Jeffrey Davis, Vice President and Deputy
General Counsel, The Nasdaq Stock Market (“Nasdaq™), dated May 18, 2007
(“Nasdaq Letter”); David T. Hirschmann, Senior Vice President, Chamber of
Commerce of the United States of America, dated May 3, 2007 (“Chamber of
Commerce Letter”); Markham C. Erickson, Executive Director and General
Counsel, NetCoalition, dated March 6, 2007 (*NetCoalition 111”*); Ira D.
Hammerman, Senior Managing Director and General Counsel, SIFMA, dated
March 5, 2007 (“SIFMA 1V*); Joseph Rizzello, Chief Executive Officer, National
Stock Exchange (“NSX™), dated February 27, 2007 (*NSX Letter™); Keith F.
Higgins, Chair, Commuittee on Federal Regulation of Securities, Amenican Bar
Association (“ABA™), dated February 12, 2007 (“ABA Letter”); James A. Forese,
Managing Director and Head of Global Equities, Citigroup Global Markets Inc.
(“Citigroup™), dated February 5, 2007 (“Citigroup Letter), Meyer S. Frucher,
Chairman and Chief Executive Officer, PHLX, dated January 31, 2007 (“PHLX
Letter”); Amex, Boston Stock Exchange, Chicago Board Options Exchange,
Chicago Stock Exchange, ISE, The Nasdaq Stock Market, NYSE, NYSE Arca,
and Philadelphia Stock Exchange (“PHLX") (collectively, the “Exchange Market
Data Coalition”), dated January 26, 2007 (“Exchange Market Data Coalition
Letter™); Oscar N. Onyema, Senior Vice President and Chief Administrative
Officer, American Stock Exchange LLC (“Amex”), dated January 18, 2007 -
(“Amex Letter”); Sanjiv Gupta, Bloomberg, dated January 17, 2007 (“Bloomberg
Letter”); Richard M. Whiting, Executive Director and General Counsel, Financial
Services Roundtable, dated January 17, 2007 {*Financial Services Roundtable
Letter”); Markham C. Erickson, Executive Director and General Counsel,
NetCoalition, dated January 17, 2007 (“NetCoalition 117); Michael J. Simon,
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" commenters urged the Commissior{ to set aside the action by delegated aut}}ority,30 and
five commenters supported the action by delegated authority.>' One commenter
expressed no views regarding the specifics of the Proposal, but urged the Commission to
address market data fees as part of a more comprehensive modernization of SROs in light
of recent market structure developments.*> NYSE Arca responded to the comments
submitted after the Commission granted the Petition. >’ Three commenters submitted
additional comments addressing NYSE Arca’s response and argumeﬁts raised by other
commenters, or provided additional information.**

The comments submittéd in connection with the Proposal and the Petition are
summarized in this section. NYSE Arca’s résponses are summarized in section IV
below.

A. Commenters Opposing the Action by Delecated Authority

Secretary, International Securities Exchange, LLC (“ISE”), dated January 17,
2007 (“ISE Letter”); Jeffrey T. Brown, Senior Vice President, Office of
Legislative and Regulatory Affairs, Charles Schwab & Co., Inc. (*“Schwab”),
dated January 17, 2007 (*“Schwab Letter”); and Ira Hammerman, Senior
Managing Director and General Counsel, SIFMA| dated January 17, 2007
(“SIFMA 1II’"); and letter from David Keith, Vice President, Web Products and
Solutions, The Globe and Mail, to the Honorable Christopher Cox, Chairman,
Commission, dated January 17, 2007 (“Globe and Mail Letter”).

30 SIFMA 111 and IV, and Bloomberg, Chamber of Commerce, Citigroup, Financial

Services Roundtable, Globe and Mail, NetCoalition, NSX, and Schwab Letters.
3 Amex, Exchange Market Data Coalition, ISE, Nasdaq, and PHLX Letters.
2 ABA Letter at 1.

33 Letter from Mary Yeager, Corporate Secretary, NYSE Arca, to the Honorable

Christopher Cox, Chairman, Commission, dated February 6, 2007 (“NYSE Arca
Response I11"7).

M Nasdaq Letter; SIFMA 1V, V, and VI; NetCoalition 111 and IV.
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1. Need for a Comprehensive Review of Market Data Issues

Several commenters seeking a reversal of the staff’s approval of the Proposal by
delegated authority believed that recent regulatory and market structure developments
warrant a broader review of market data fees and of the Commission’s procedures for
reviewing and evaluating market data proposals.35 According to these commenters, these
developments include the transformation 6f most U.S. securities exchanges into for-profit
entities; the increasing importance of single-market depth-of-book information following
decimalization and the adoption of Regulation NMS; and the absence of competitive
forces that could limit the fees that an exchange may charge for its depth-of-book data.
Some commenters believed that the Comﬁlission should consid;er not only market data
fees, but also the contract terms governing the use of an exchange’s market data, which
may impose additional costs and include restrictions on the use of the data.*®

In light of the significance and complexity of the issues raised, several
commenters asked the Co@ission not only to reverse the staff’s action, but also to
impose a moratorium on the approval or processing of market data proposals while the
Commussion conducts a broader review of the issues associated with market data,
including “the underlying issues of market structure, market power, transparency, and

ease of dissemination and analysis of market data.””’

» Citigroup Letter at 2; SIFMA 111 at 10, 26; SIFMA IV at 15. See also ABA Letter
at 1; Bloomberg Letter at 7-8; NetCoalition I at 2; NetCoalition Il at 13. Among
other things, the Bloomberg and Citigroup Letters support the recommendations
in SIFMA I11. Bloomberg Letter at 8 n. 19; Citigroup Letter at 1.

% Citigroup Letter at 2; SIFMA IiI at 23.

37 Citigroup Letter at 2. See also ABA Letter at 3; Financial Services Roundtable

Letter at 1; NetCoalition III at 13; Schwab Letter at 1; SIFMA 111 at 26; SIFMA
IV at 15.
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2, Need for a Cost-Based Justification of Market Data Fees

Several commenters argued that the staff erred in approving the Proposal because
NYSE Arca did not provide a cost-based justification for the Proposal’s market data fees
or other evidence to demonstrate that its proposed fees meet the applicable Exchange Act
standards.”® They asserted that the Exchange Act requires that an exchange’s market

LY

data fees be “fair and reasonable,” “not unreasonably discriminatory,” and “an equitable

3% and that the Commission apply a cost-based standard in evaluating

allocation of costs,
market data fces.“‘0 One commenter argued that market data fees “must be reasonably
related to market data costs” and that the Commission should require exchanges to
identify and substantiate their market data costs in their market data fee proposals. ™!
Several commenters argued that the Commission itself has recognized the need
for a cost-based justification of market data fees.*” They believed that the Commission’s
position in its 1999 market information concept release® “underscores the fundamental
14

role that a rigorous cost-based analysis must play in reviewing market data fee filings.

In particular, these commenters cited the following statement from the release:

38 Bloomberg Letter at 3; Petition at 5; SIFMA 1 at 6; SIFMA TI at 20,
¥ Schwab Letter at 4; SIFMA TII at 19; SIFMA IV at 7.

40 Bloomberg Letter at 2; NetCoalition IT at 3; NetCoalition 11 at 11; Schwab Letter
at 3; SIFMA I at 6; SIFMA III at 16; SIFMA IV at 10.

41 SIFMA I at 1, 20.

4 Bloomberg Letter at 2; NetCoalition II at 3; NetCoalition III at 11; Schwab Letter
at 3; SIFMA III at 20; SIFMA 1V at 10.

43 Securities Exchange Act Release No. 42208 (December 9, 1999), 64 FR 70613
(December 17, 1999) (“Market Information Concept Release™).

44 NetCoalition Il'at 3. See also Bloomberg Letter at 2; SIFMA I at 6.

13




[TThe fees charged by a monopolistic provider of a service (such as the

exclusive processors of market information) need to be tied to some type

of cost-based standard in order to preclude excessive profits if fees are too

high or underfunding or subsidization if fees are too low. The

Commission thercfore believes that the total amount of market

information revenues should remain reasonably related to the cost of

market information.**

Similarly, a commenter stated that the Commission acknowledged in its Concept
Release Concerning Self-Regulation that the amount of market data revenues should be
reasonably related to the cost of market information.*® Another commenter, citing
proceedings involving Instinet’s challenge to proposed NASD market data fees,* argued
that the Commission in that case “emphatically embraced the cost-based approach to
setting market data fees . . .,” and insisted on a strict cost-based justification for the
market data fees at issue,*®
The commenters believed, further, that the costs attributable to market data should

be limited to the cost of collecting, consolidating, and distributing the data,*’ and that

market data fees should not be used to fund regulatory activities or to cross-subsidize an

4 64 FR at 70627 (cited in Bloomberg Letter at 2; NetCoalition I at 3; NetCoalition
Il at 11 n. 47; SIFMA Il at 1). One commenter maintained that the cost-based
analysis requirement is based on Congressional concerns regarding the dangers of
exclusive processors, in the context of either consolidated or single-market data.
NetCoalition IT at 3.

46 NetCoalition ITI at 11 n. 47.

4 Securities Exchange Act Release No. 20874 (April 17, 1984), 49 FR 17640 (April
24, 1984), aff’d sub nom. NASD, Inc. v, SEC, 802 F.2d 1415 (D.C. Cir. 1986).

48 SIFMA 1V at 10.

4 Citigroup Letter at 1; SIFMA Il at 21. One commenter believed that the
Commission “should create standards that allow producers of market data to
recover their costs and make a reasonable profit (e.g., a 10% return), but not an
excessive profit.” Schwab Letter at 6.
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exchange’s competitive operations.”® One commenter maintained that, in the absence of
cost data, the Commission cannot determine whether NYSE Arca uses market data '
revenues to subsidize competitive activities.”’ In particular, the commenter believed that
the Commission must scrutinize the cost justification for NYSE Arca’s fees to “be sure
that NYSE Arca is not using its market power in the upstream data market as the
exclusive processor for this data . . . to price squeeze its competitbrs n the downstream
transaction market and to cross-subsidize its reduction in transaction fees.”>>

One commenter argued that NYSE Arca’s proposed fees are not an “equitable
allocation” of costs among its users and are unreasonably discriminatory because the fees
are based on the number of people who view the data. Thus, a broker-dealer with many
customers seeking to view market data pays considerably more for market data than an
| 3

institution or algorithmic trader that pays only for the data link to its computer systems.’

3. Fxchange Act Rule 19b-4 Process

One commenter argued that the Proposal fails to satisfy the requirements of
Exchange Act Rule 19b-4 and Form 19b-4, because, among other things, the Proposal

does not: (1) explain why NYSE Arca must charge for data that it previously provided

50 SIFMA III at 8; SIFMA IV at 10, The commenter believed that other costs,
including member regulation and market surveillance, should be funded by
listing, trading, and regulatory fees, rather than market data fees. See SIFMA II1
at 21. Another commenter maintained that funding regulatory activities through
an explicit regulatory fee, rather than through market data revenues, “would be
more logical and transparent . . . .” NSX Letter at 2. See also Schwab Letter at 5.

31 SIFMA IV at 10.

52 SIFMA 1V at 10.

5 Schwab Letter at 4. The commenter argued that this fee structure “is a

subsidization program whereby exchanges rebate revenue to their favored traders
based on market data fees imposed on retail investors.” 1d.




free of charge; (2) address the change in circumstances caused by the NYSE’s conversion
from a member-owned, not-for-profit entity to a shareholder-owned, for-profit entity; (3)
address the effect of the fee on retail investors, whom the commenter believes will be
denied access to NYSE Arca’s data as a result of the fees; (4) explain how making
available a faster single-market data feed at a high price, while most investors must rely
on slower consolidated market data products, is consistent with the mandates under the
Exchange Act for equal access to and transparency in market data; and (5) include the
contract terms governing access to and use of NYSE Arca’s data or address the
administrative costs and burdens that the contract terms impose.”* Another commenter,
citing the Petition, asserted that the Proposal fails to satisfy the requirements of Form
19b-4 because it provides no disclosure regarding the burdens on competition that could
result from its proposed fees or a justification for the proposed fees.”

Commenters also raised more general concerns regarding the Exchange Act Rule
19b-4 rule filing process as it applies to proposed rule changes relating to market data. In
tight of the significant policy issues that market data proposals raise, commenters
questioned whether such proposals should be eligible to be effective upon filing pursuant
to Exchange Act Rule 19b-4(1)(6).>® One commenter believed that all market data
proposals should be subject to notice and comment, and that the Commission should

provide a 30-day comment period for such proposals.ﬂ In addition, the commenter

> SIFMA 11l at 11-12.
3 Bloomberg Letter at 3. See also Petition at 6-7.
% Baker Letter at 1-2; SIFMA III at 22; Bloomberg Letter at 6.

37 SIFMA I1I at 22.
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cautioned that the rule filing process should not become a “rubberstamp” of an
eéxchange’s proposal.*® One commenter suggested that the Commission narrow its
delegation of authority with respect to proposed rule changes to exclude proposals that
have generated significant public comment.

4, Importance of Depth-of-Book Data

One commenter maintained that because single-market depth-of-book data
prod\;cts have significant advantages over consolidated top-of-book products in terms of
" both speed and the depth of iﬁterest displayed, many broker-dealers believe that it is
prudent to purchase single-market depth-of-book data to satisfy their best execution and
Regulation NMS order routing obligations.® Thé commenter noted that NYSE Arca has
indicated in its advertising materials that its ArcaBook data feed is approximately 60

times faster than the consolidated data feeds and displays$ six times the liquidity within

five cents of the inside quote.®’ The commenter also maintained that the NYSE has

58 SIFMA 1at2n. 3.
9 NetCoalition I11 at 3-4.

% SIFMA III at 5-6. The commenter stated that depth-of-book information has
become more important because of the reduction in liquidity at the inside quote
and the increase in quote volatility since decimalization, and because depth-of-
book quotations are likely to become more executable following the
implementation of Regulation NMS. SIFMA TII at 12-13. Similarly, another
commenter maintained that, through Regulation NMS, the Commission “has
imposed a system that requires access to depth-of-book information.” Schwab
Letter at 5. Likewise, a commenter believed that market participants require
depth-of-book information to trade effectively in dectmalized markets. SIFMA
IV at 8. See also NetCoalition III at 5. '

61 SIFMA III at 14 n. 24.



linked its depth-of-book products to best execution by stating that “NYSE Arca’s market
data products are designed to improve trade execution.”®

One commenter argued that the central processors that distribute consolidated
data have little incentive to invest in modernizing their operations.*® Another commenter
believed that the disparity between faster and more expensive depth-of-book proprietary
data feeds and the slower, less costly, and less valuable consolidated data feeds results in
a “two-tiered structure with institutions having access to prices not reasonably available
to small mvestors . . .,” circumstaﬁces that the commenter believed “recreate the
informational advantage that once existed on the physical floors of the open outcry
markets.”**

Another commenter believed that depth-of-bock information should be
considered basic infoﬁnation for retail investors as well as professional investors and that
one goal of the National Market System should be to assure that “all investors . . .
whether professional or non-professional . . . have equal access to the same quality

3965

information, at a reasonable price, and at the same time, Similarly, a commenter

believed that retail investors require quotations beyond the national best bid or offer to

assess the quality of the cxecutions they receive.%

62 SIFMA IV at 12.
83 SIFMA 111 at 13.

Financial Services Roundtable Letter at 3. One commenter believed that market
participants who choose not to purchase depth-of-book data will face the
informational disadvantages that Regulation NMS seeks to eliminate. NSX Letter
at2.

5 SIFMA TV at 13.

56 NetCoalition III at 5 n. 16.
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5. Lack of Competition in Market Data Pricing

Commenters argued that there are no effective competitive or market forces that
limit what an exchange may charge for its depth-of-book data.®” Although one

commenter acknowledged the argument that competition in the market for liquidity and

transactions could serve as a constraint on what exchanges may charge for their data

products, the commenter believed that the consolidations of the NYSE with Archipelago
and Nasdaq with BRUT and INET have limited this constraint.®® The commente;' also
asserted that competition in the market for order execution is not thé sa.me as competition
in the market for market data, and t‘hat an economic analysis must consider the market for
market data from the consumer’s perspective.’ Because proprietary market data is a
“solcesou;ce product,” the commenter believed that no market forces operate on the
transaction between an exchange and the consumer of its data.”” The coxﬁmentcr
believed that the unique chéracteristics of the market for market data—including
increased market concentration and market participants’ obligation to purchase s;J]e-
source proi:rietary market data to trade effectively—resulted in a “classic economic
market failure . . . thlat requires comprehensive regulatory intervention to ensure ‘fair and

reasonable’ priccs.”-‘11 Similarly, another commeénter maintained that, with respect to

5 NetCoalition III at 9; SIFMA Il at 16-17; SIFMA IV at 5.
68 SIFMA I1I at 17.
6 SIFMA 1V at 5. See also NetCoalition 111 at 2.

o SIFMA'TV at 5.

n SIFMA 1V at 8. The commenter believed that Congress envisioned the
Commission regulating exclusive processors in a manner similar to the way in
which public utilities are regulated. SIFMA I at 5.
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market data that is exclusive to an exchange, “[t]here is no way for competitive forces to

produce market-driven or ‘fair and reasonable’ prices required by the Exchange Act . . .
»T2

Other commenters believed that an exchange has a monopoly position as the
exclusive processor of its proprietary data that “creates a serious potential for abusive
pricing practices,””> and 1-1rged the Commuission to consider the lack of competition and
the inability to obtain market data from other sources.” One commenter asserted that
“broker-dealers will . . . be forced to purchase market data at a fixed and . . . arbitrary
price” until market data fees are reformed.”

In addition, several commenters believed that the transformation of most U.S.
securities exchanges from not-for-profit membership organizations to for-profit entities
has eliminated an important constraint on market data fees as the for-profit exchanges
seek to maximize value for their shareholders.”® In this regard, one commenter explained

that “exchanges are beholden to their shareholders to increase revenue, and market data is

72 NetCoalition IIT at 2.

& Schwab Letter at 6. See also Spencer Letter.

7 Citigroup Letter at 1. Similarly, a commenter believed that “[u]nless checked by

effective regulatory oversight . . . exchanges have both the incentives and the
power to charge whatever they can for the market data over which they have
exclusive control.” SIFMA III at 4. The commenter also asserted that “[t]he lack
of both economic market forces and comprehensive oversight of exchanges as the
sole-source processors of market data . . . has allowed the exchange to simply
‘name their prices’ . .. .” SIFMA IV at2.

75 NSX Letter at 2.

7 ABA Letter at 2-3; Financial Services Roundtable Letter at 2; Schwab Letter at 5;

SIFMA 111 at 24.
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. the revenue stream that holds the greatest potential for doing s0.”’" Other commenters
argued that the advent of for-profit exchanges has eliminated the governance checks on
market data pricing that operated when exchange members — broker-dealers who were
obligated to purchase consolidated market data — sat on the boards of the non-profit,
member-owned exchanges.”

0. Increase in Market Data Revenues

With respect to the increase in the NYSE Group’s market data revenues following
its merger with Archipelago, one commenter stated that “NYSE Group’s reported market
data segment revenues totaled $57.5 million in the third quarter of 2006: up 33.7% from
the same three month period in 2005 According to the commenter, the NYSE Group
attributed its revenue growth in market data to the contribution of NYSE Arca’s
operations following the completion of the merger between the NYSE and Archipelago
on March 7, 2006.* The commenter maintained that Nasdaq has experienced similar
growth in its market data revenues and that the exchanges “propose to charge fees for a
series of market data products that, when multiplied by the number of potential
subscribers, are resulting in increased costs of doing business totaling tens of millions of
dollars per year for some individual firms and hundreds of millions of dollars per year

across the financial markets.”® The commenter identified the current fees for propriet
proprietary

n Schwab Letter at 5. See also NetCoalition IT at 4; SIFMA TII at 24; SIFMA IV at
2. '

8 Financial Services Roundtable Letter at 2; NetCoalition II at 4; SIFMA I at 15.
7 SIFMA 11 at 18-19 {citations omitted).
0 SIFMA TII at 18 (citation omitted).

8l SIFMA 111 at 4.
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and consolidated market data products and claimed that investors ultimately pay these
fees.®

7. Recommended Solutions

To address the issues raised by market data fees, the commenters suggested
several potential s;)lutions. One commenter recommended that the Commission adopt a
specialized market data form for market data rule proposals that would require a detailed
justification of proposed fee changes by the SROs.® The commenter believed that the
form should, among other things, require an exchange to substantiate its historical costs
of producing market data, its current market data revenues, how and why its costs have
changed and the existing revenue is no longer appropriate, how the fee would impact
market participants, how the revenues would be used, and the contract terms, system
specifications, and audit requirements that would be associated with the proposed fee
change.®

The commenter also believed that the contract terms govemning the use of market
data should be included in market data rule filings and subject to notice and comment.®
The commenter maintained that the contract terms are effectively non-negotiable and that
the compliance costs associated with‘them may affect the efficiency and transparency of
the markets. Another commenter asserted that exchange market data contracts limit the

use and dissemination of the data provided under the contracts, potentially impairing the

5 SIFMA 1V at 14 and Appendix A.
83 SIFMA 111 at 21-22.
84 SIFMA III at 21-22.

85 SIFMA T at 23.
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flow and further analysis of the information, and impose administrative and technological

burdens on firms.*

The commenters also suggested structural changes to address market data issues,
including requiring exchanges to place their market data operations in a separate
subsidiary and to make their raw market data available to third parties on the same terms
as they make the data available to their market data sﬁbsidimy and to the independent
central processor.®” The commenters believed that this could encourage competition in
providing market data products and services®® and create a mechanism for free market
pricing.*’

Finally, the commenters suggested that the Commission increase the quality and
depth of the required consolidated quotation information to allow retail investors to
determine the prices at which their orders will be executed and to observe pricing
movements in the market.”” One commenter recommended that the Commission require
exchanges to consolidate and distribute their top and depth-of-book data, and that the
1

associated costs be paid by investors who act on the information.’

B. Commenters Supporting the Action by Delegated Authority

8 Citigroup Letter at 2.

¥ Bloomberg Letter at 4; Kanjorski Letter at 1; NetCoalition T at 2; Schwab Letter at

7; SIFMA 111 at 24-25.
B SIFMA 11 at 25.
8 Schwab Letter at 7.
» Schwab Letter 5; SIFMA 111 at 25-26.

g NSX Letter at 2. Other commenters endorse this recommendation. NetCoalition

HIat7, 13; SIFMA IV at 15.
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Several commenters who supported the approval of the Proposal by delegated
authority argued that the staff applied the correct legal standard” and that the broader
policy questions raised by the Petition should be addressed in the context of Commission
rulemaking, rather than in connection with a specific exchange market data proposal.””

Several commenters rejected the assertion that a cost-based standard is the correct
standard for the Commission to apply in reviewing market data fee proposals.”® In this
regard, the commenters distinguished between the standards applicable to “core” market
data (i.e., consolidated quotation and last sale data for U.S.-listed equities) and the
standards applicable to proprietary market data products.” One commenter maintained
that the Commission, in adopting Regulation NMS, authorized exchanges to distribute
market data outside of the national market system plans, subject to the general fairness
and nondiscrimination standards of Rule 603 of Regulation NMS, but “otherwise [left] to
free market forces the determination of what information would be provided and at what

% Another commenter, noting that the Commission specifically considered and

price.
refrained from adopting the cost-based standard that NetCoalition proposes, argued that

NetCoalition’s approach “would replace Regulation NMS . . . with a complex and

72 Amex Letter at 2; ISE Letter at 3; PHLX Letier at 2-3.

93 Amex Letter at 4; PHLX Letter at 8.

o Exchange Market Data Coalition Letter at 2; ISE Letter at 3; PHLX Letter at 4.
& Amex Letter at 1; ISE Letter at 2-3; PHLX Letter at 4-5.

% Amex Letter at 2. The commenter noted that exchange fees also are subject to the

requirements of Section 6(b}{(4) of the Exchange Act. See also PHLX Letter at 7.
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intrusive rate-making approach that is inconsistent with the goals of the . . . [Exchange
Act] and would be more costly than beneficial.”"’

One commenter disagreed with the assertion that an exchange possesses
monopoly pricing power with respect to its proprietary data products. It contended that
assertions concerning an exchange’s monopoly pricing power “ignore . . . market reality
and market discipline. If any exchange attempts to charge excessive fees, there simply
will not be buyers for such products.””® Nasdaq noted that, as of April 30, 2007, over
420,000 professional users purchased core data, but less than 19,000 professional users
purchased TotalView, Nasdaq’s proprietary depth-of-bock order product.” Tt concluded
that “[b]roker-dealers may claim they are required to purchase TotalView, but their
actions indicate otherwise.”!™

The commenters emphasized that the exchanges face significant competition in
their efforts to attract order flow:

Exchanges compete not only with one another, but also with broker-

dealers that match customer orders within their own systems and also with

a proliferation of alternative trading systems (“ATSs™) and electronic
communications networks (“ECNs”) that the Commission has also

< Exchange Market Data Coalition Letter at 2. One commenter asserted that

“[a]pplying NetCoalition’s proposed strict cost-based fee analysis to every
exchange market data rule filing is unworkable and . . . is not required under the
Act.” ISE Letter at 3. Similarly, noting that SROs must ensure that market data
1s not corrupted by fraud or manipulation, another commenter believed that it
would be virtually impossible to identify the costs specifically associated with the
production of market data versus other SRO functions. PHLX Letter at 6.
% ISE Letter at 3. Similarly, another commenter noted that the users of data will
purchase data “if it provides them value and 1s priced reasonably.” Amex Letter
at 1.

» Nasdag Letter at 6.

100 Nasdaq Letter at 6.
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nurtured and authorized to execute trades in any listed issue. As a result,
market share of trading fluctnates among execution facilities based on
their ability to service the end customer. The execution business is highly
competitive and exhibits none of the characteristics of a monopoly as
suggested in the NetCoalition Petition.'”’

Similarly, another commenter stated that “the market for proprietary data products
is currently competitive and inherently contestable because there is fierce competition for
the inputs necessary to the creation of proprietary data and strict pricing discipline for the
proprietary pfoducts themselves.”'" It also noted that market data “is the totality of the
information assets that each Exchange creates by attracting order flow” and emphasized
that “[1]t 1s in each Exchange’s best interest to provide proprietary information to
mvestors to further their business objectives, and each Exchange chooses how best to do
that.” ' Commenters stated that, in the absence of a regulatory requirement to provide
non-core market data, it is necessary to provide a financial or other business incentive for
exchanges to make such data available.'®

Iv. NYSE Arca Responses to Commenters

A. Response to Commenters on Proposal

In its responses to commenters on the Proposal, the Exchange argued that.the
Proposal establishes “a framework for distributing data in which all vendors and end

users are permitted to receive and use the Exchange’s market data on equal, non-

101 Exchange Market Data Coalition Letter at 4.

102 Nasdaq Letter at 7.
1B 1d. a3, 4.

104 Amex Letter at 1; ISE Letter at 2; PHLX Letter at 7.
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discriminatory terms.”'”> The Exchange asserted that the proposed professional and non-
professional device fees for the NYSE Arca Data were fair and reasonable because they
“are far lower than those already established — and approved by the Commission - for
similar products offered by other U.S. equity exchanges and stock markets.”'® In
particular, the Exchange noted that the proposed $15 per month device fee for each of the
ArcaBook data products is less than both the $60 per month and $70 per month device
fees that the NYSE and Nasdagq, respectively, charge for comparable market data
products. 107

With respect to its proposed fees, the Exchange noted, further, that it had invested
significantly in its ArcaBook products, including making technological enhancements
that allowed the Exchange to expand capacity and improve processing efficiency as
message traffic increased, thereby reducing the latency associated with the distribution of
ArcaBook data.'® The Exchange stated that “[i]n detertining to invest the resources
necessary to enhance ArcaBook technology, the Exchange contemplated that it would
seek to charge for the receipt and use of ArcaBook data.”'” The Exchange also
emphasized the reasonableness of its proposed fee relative to other comparable market
data products, asserting, for example, that “NYSE Arca 1s at the inside price virtually as

often as Nasdagq, yet the proposed fee for ArcaBook 1s merely one-fifth of the TotalView

105 NYSE Arca Response I at 2.
06 g

107 NYSE Arca Response I at 2-3.
1% NYSE Arca Response II at 2.

199 1d. at3.
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fee.”!!"" Moreover, it stated that its decision to commence charging for ArcaBook data
was Based on its view that “market data charges are a particularly equitable means for
funding a market’s investment in technolégy and its operations. In contrast with
transaction, membership, listing, regulatory and other SRG charges, market data charges
cause all consumers of a securities market’s services, including investors and market data
vendors, to contribute.”'!!

The Exchaﬁge stated that it proposes to use the CTA and CQ Plan contracts to
govern the distribution of NYSE Arca Data and that it was not amending the terms of
these existing contracts or imposing restrictions on the use or display of its data beyond
those that are currently set forth in the contracts.''? Further, the Exchange specifically
noted that these contracts do not prohibit a broker-dealer from making its own data
available outside of the CTA and CQ Plans.' 13 Finally, the Exchange argued that by
using this current structure, it believes that the administrative burdens on firms and
4

vendors should be low. '

B. Response to Commenters on Petition

In its response to commenters on the Petition, the Exchange argued that recent

market-based solutions have mooted the concerns expresszad in the Petition regarding the

110 ,Iil

m Id. at 4.

12 NYSE Arca Response I at 3.
113

Id. at n. 12 and accompanying text.

14 Id. at 5.
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affordability of market data for internet portals.'”® In particular, ‘the‘Exchange noted that
the NYSE recently submitted a proposed rule change for a market data product that
would provide unlimited real-time last sale prices to vendors for a fixed monthly fee
(“NYSE Internet Proposal”).!'® The Exchange stated that this NYSE Internet Proposal

" “would meet the needs of internet portals and add to the number of choices ﬁlat are

. available to intermediaries and investors for their receipt of real-time prices.”'!’ The

- Exchange asserted that the NYSE Internet Proposal “provides a significant benefit to
investors” since “it adds to the data-access alternatives available to them and improves

. the quality, timeliness a.nd affordability of data they can receive over the internet.”!!®
The Exchange also reiterated the argument that the proposed market data fees
meet the statutory standards for such-fees under the Exchange Act.”g The Exchange

- argued that the fees represent an equitable allocation of fees and charges since they
“réprcsent the first time that [the Exchange] has established a fee that a person or entity

© other than an [Exchange] member or listed company must pay” and are being imposed
“on those who use the facilities of [the Exchange] but do not otherwise contribute to [the

Exchange’s) operating costs.”'?

1 NYSE Arca Response {II at 5-6.

e See id. at S.
" NYSE Arca Response III at 5.
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. . . The Exchange argued that the proposed market data fees are not “unreasonably
, ﬂiscriminatory” since “all professional subscribers are subject to the same fees and all

121 The Exchange noted that

nonprofessional subscribers are subject to the same fees.
~ the only discrimination that occurs is the “reasonable” distinction that would require
professional subscribers to pay higher fees than nonprofessional subscribers.'?

The Exchange asserted that the fees are fair and reasonable because: (1) “they

compare favorably to the level of fees that other U.S. markets and the CTA and

Nasdag/UTP Plans impose for comparable products™; (2) “the quantity and quality of
data NYSE Arca includes in Arca Book compares favorably to the data that other markets
include in their market data products”; and (3) “the fees will enable NYSE Arca to
recover the resources that NYSE Arca devoted to the technology necessary to produce
. Arca Book data.”'®
The Exchange also rejected the Petitioner’s assertion that the Exchange acted
“arbitrarily or capriciously” by using a comparison of similar market data fees in setting
the level of the proposed fees.'® The Exchange noted that in addition to studying “what
other markets charge for comparable products,” the Exchange also considered: (1) the
needs of those entities that would likely purchase the Arca Book data; (Zj the
“contribution that revenues from Arca Book Fees would make toward replacing the

revenues that NYSE Arca stands to lose as a result of the removal of the NQDS service

121
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from tl;e Nasdaq/UTP Plan”; (3) “the contribution that revenues accruing from Arca
‘Book Fees would make toward NYSE Arca’s market data business”; (4) the contribution
that revenues accruing from Arca Book Fees would make toward meeting the overall
costs of NYSE Arca’s operations”; (5) “projected losses to NYSE Arba;’s business model
and order flow that might result from marketplace resistance to Arca Book Fees™; and (6)
“the fact that Arca Book is primarily a product for market professionals, who have access
to other sources of market data and who will purchase Arca Book only if tht;y determine
that the perceived benefits outweigh the cost.”'?

The Exchange also rejected the Petitioner’s assertion that all proposed market
data fees must be subjected to a rigorous cost-based analysis.'*® The Exchange noted that
the Petitioner “is able to cite only one instance” that supports such an‘assertion.'”’ The
Exchange also noted that Petitioner “fails to mention that a significant portion of the
industry”’ expressed opposition to a cost-based approach to analyzing market data fees in
response to various éomission releases and other initiatives.'”® The Exchange argued

that a cost-based analysis of market data fees is impractical because “[i]t would

1% 1d.ar12-13.

126

L]

d. at 13.

127

'h—i
A

128 Id. at 14-15. The Exchange referenced opposition in the industry to a cost-based
' analysis of market data fees expressed in connection with the Market Information
Concept Release, the Concept Release Concerning Self-Regulation, the
Regulation NMS initiative, and the Commission’s Advisory Committee on
Market Information.
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inappropriately burden both the government and the industry, stifle competition and
innovation, and in the end, raise costs and, potentially, fees.”'?

The Exchange also disputed Petitioner’s argument that the Exchange’s proposed
market data fees amount to an exercise of monopoly pricing power.'*® 1t noted that
“[m]arkets compete with one another by seeking to maximize the amount of order flow
that they attract. The markets base the competition for order flow on such things as
technology, customer service, transaction costs, ease of access, liquidity and
transparency.”’*! The Exchange noted that “[t]he Commission has prescribed top-of-the-
book consolidated market data as the data required for best execution purposes” and that
there is “no regulatory requirement” for brokers to receive depth-of-book or other
proprietary market data products.'* Accordingly, the Exchange asserted that no
monopoly power exists, and that the marketplace determines the fees charged by the
Exchange for depth-of-book market data.’*> Further, the Exchange claimed that if the
market data fees were excessive, market participants “would forego Arca Book data and

5134

would choose to receive the depth-of-book service of other markets. It noted that:

129 1d. at 15 (citing NYSE Response to Market Information Concept Release (April

'10, 2000) (emphasis in original).
130 1d. at 16.
B3 Id. at 16. See also id. at 18 (“If too many market professionals reject Arca Book
as too expensive, NYSE Arca would have to reassess the Arca Book Fees because

Arca Book data provides transparency to NYSE Arca’s market, transparency that
plays an important role in the competition for order flow.”)

32 1d. at 18.
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As a result of all of the choices and discretion that are available to brokers,
the displayed depth-of-book data of one trading center does not provide a
complete picture of the full market for the security. It displays only a
portion of all interest in the security. A brokerage firm has potentially
dozens of different information sources to choose from in determining if,
where, and how to represent an order for execution. 135

The Exchange also addressed other concerns raised by commenters in connection

with the Petition. First, the Exchange indicated that is has no intention of retroactively

imposing the proposed market data fecs.'* The Exchange also disputed a commenter’s

_ statement which indicated that “market data revenues of the NYSE Group (the parent’

company of Exchange and NYSE) for the third quarter of 2006 rose 33.7% from the year-

earher.

53137

According to the Exchange, this statistic does not demonstrate “a significant

increase in market data revenues during 2006” since the 2005 market data revenue from

the NYSE Group used to generate this statistic did not include the Exchange’s market

data revenue because the Exchange was not part of the NYSE.Group in 2005."*® The

Exchange notes that the combined market data revenues for the Exchange and NYSE

have actually declined slightly.'*® Lastly, the Exchange rejects the commenters’

contention that a significant speed variance exists between proprietary market data

products and the consolidated data feed that markets make available under the CQ and

Nasdaq/UTP Plans. The Exchange notes that the “variations in speed are measured in

135
136
137
138

139

Id. at 17.

Id. at 20.

I&

&

1d. at n. 50 and accompanying text. According to the Exchange, pro forma results
indicate that the Exchange and NYSE received a combined $242 million in 2005,
while they only received a combined $235 million in 2006.
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milliseconds” and that “[f]rom a display perspective the difference is imperceptible.”!*

Furthermore, the Exchange notes that the CQ Plan participants have undertaken a
technology upgrade that would reduce the latency of the consolidated feed from “several
y2141

hundred milliseconds to approximately 30 milliseconds.

V. Comments on the Draft Order '

The Commission received 16 comments from 12 commenters regarding the Draft
Order," three of which also submitted economic studies analyzing the Draft Order’s

rationale for approving the Proposal. 143

0 1d at 21

141 1d,
142 Letters from Ira D. Hammerman, Senior Managing Director and General Counsel,
SIFMA, dated November 17, 2008 (“SIFMA X) (attaching supplemental report
by Securities Litigation & Consulting Group, Inc.); Markham C. Erickson,
Executive Director and General Counsel, NetCoalition, dated October 14, 2008
(“NetCoalition VII”} (attaching report by Dr. David S. Evans dated October 10,
2008); Bart M. Green, Chairman, and John Giesea, President and CEQ, Security
Traders Association (“STA"), dated September 11, 2008 (“STA Letter”); Jeffrey
S. Davis, Vice President and Deputy General Counsel, Nasdag OMX Group, Inc.,
dated September 10, 2008 (“Nasdaq III”") and August 1, 2008 (“Nasdag II”");
Joseph Rizzello, Chief Executive Officer, NSX, dated September 9, 2008 (“NSX
IT"); Richard Bartlett, Managing Director, Citigroup Global Markets Inc., dated
July 11, 2008 (“*Citigroup II""); David T. Hirschmann, President and Chief
Executive Officer, Center for Capital Markets Competitiveness of the United
States Chamber of Commerce, dated July 10, 2008 (“Chamber of Commerce II");
Michael J. Simon, Secretary, ISE, dated July 10, 2008 (“ISE II”"); Markham C.
Erickson, Executive Director and General Counsel, NetCoalition, dated July 10,
2008 (attaching report by Dr. David S. Evans) (“NetCoalition VI"*); Markham C.
Erickson, Executive Director and General Counsel, NetCoalition, dated July 10,
2008 (“NetCoalition V*’); Ira D. Hammerman, Senior Managing Director and
General Counsel, SIFMA, dated July 10, 2008 (attaching report by the Securities
Litigation & Consulting Group, Inc.) (“SIFMA IX”); Mary Yeager, Corporate
Secretary, NYSE Arca, to Florence Harmon, Acting Secretary, Commission,
dated July 8, 2008 (“NYSE Arca IV™); and Christopher Perry, Thomson Reuters
Markets, dated July 8, 2008 (“Thomson Reuters Letter”); and web comments
from William C. Martin, Principal, Indie Research, LLC and Founder,
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NetCoalition and SIFMA did not believe that the Draft Order’s analytical
framework would meet the Commission’s responsibilities under the Exchange Act for
reviewing market data fees.'** In this regard, SIFMA stated that “there is . . . no basis for
the presumption in the [Draft] Order that [the] statutory requirements are satisfied if the
Commission 1s able to conclude that ‘significant competitive forces’ exist in the context
of an exchange fee proposal.”'*® NetCoalition asserted that Congress urged the
Commission not to rely on competitive forces in the context of exclusive processors of
data. '

Some commenters questioned the extent of exchange competition for order flow

and whether such competition results in fair and reasonable market data fees. "7 The

SLCG Study asserted that competition for order flow does not assure competitive pricing

RagingBull.com, dated July 9, 2008 (“Indie Research Comment”); and Kreg
Rutherford (“Rutherford Comment”).

143 David S. Evans, “Response to Ordover and Bamberger’s Statement Regarding the

SEC’s Proposed Order Concerning the Pricing of Depth-of-Book Market Data”
(*Evans II’"), which was submitted with NetCoalition VII; David S. Evans, “An
Economic Assessment of Whether ‘Significant Competitive Forces’ Constrain an
Exchange’s Pricing of Its Depth-of-Book Market Data” (“Evans Report™), which
was submitted with NetCoalition VI; Secunties Litigation and Consulting Group,
Inc. (“SLCG”), “An Economic Study of Securities Market Data Pricing by the
Exchanges” (“SLCG Study”), which was submitted with SIFMA IX and a
supplemental analysis to the SLCG Study (“SLCG II””), which was submitted with
SIFMA X; and Statement of Janusz Ordover and Gustavo Bamberger, dated
August 1, 2008 (“Ordover/Bamberger Statement” or “Statement”), which was
submitted with Nasdaq II.

M4 NetCoalition V at 7-9; SIFMA IX at 9-11.
14 SIFMA IX at 10.
146 NetCoalition V at 9-10.

17 Citigroup 11 at 2; Indie Research Comment; NetCoalition VI at 1; NSX 1T at 5;
SIFMA IX at 3; STA Letter at 3.

|3
W



for depth-of-book data and that reliance on competitive forces was inappropriate because
the NYSE and Nasdaq exert monopoly pricing power with respect to their depth-of-book
data.'*® The Evans Report maintained that order flow competition is reflected in
transaction fees and liquidity rebates, which are structured to attract order flow, but not in
depth-of-book data fees, which do not vary according to the data purchaser’s trading
volume.'*’ NetCoalition and SIFMA also questioned whether the Draft Order’s
conclusion that depth-of-book data is not necessary to meet a broker-dealer’s duty of best
execution would be reached in other legal contexts. 130

Several commenters believed that the NYSE and NYSE Arca must be considered
to be a single enterprise for pufposes of analyzing market power with respect to depth-of-
book data, and that the Draft Order erred in treating them as separate entities.’! In this
regard, the Evans Report found that, because the NYSE and NYSE Arca are controlled
by a single corporate entity that will coordinate the pricing of the depth-of-book i)roducts
of its subsidiaries to maximize its own profits, the NYSE’s depth-of-book data cannot act
as a competitive constraint on the pricing of NYSE Arca’s depth-of-book data. 132

Commenters opposing the Draft Order also belie\.red that the Commission must
obtain and analyze data regarding NYSE Arca’s costs of collecting and disseminating

depth-of-book information to determine whether its proposed fees meet the Exchange

148 SLCG Study at 2 and 34.

149 Evans Réport at 13-16.

1% NetCoalition V at 7; SIFMA IX at 20.

3t SIFMA IX at 3; Evans Report at 5-6; SLCG Study at 12.

132 Evans Report at 5-6.
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Act’s requirements.'> One commenter stated that, in the absence of cost data, the
Commission lacks an eff;ectivg_basis for evaluating whether proposed market data fees
- are fair or reasonable.'> In addition, these commenters suggested that because the
Commission concluded that a cost-based ana—lysis was required in the contex't of a fee
dispute between Nasdaqg and the CTA, the Commission should require the same cost-

155

based analysis for exchanges’ market data fees. ™ Another commenter beliecved that the

exchang.es’ use of market data fees to fund rebates to order entry firms suggested that
market data pricing is “neither competitive nor efficient.”!*

' NetCoalition and STFMA asserted that the Draft Order would in effect be an
" amendment of Rule 19b-4 and thus would constitute agency rulemaking that must be
_ published for notice and comment under the Administrative Procedures Act.'> Another
commenter believed that greater transparency prior to the publication of the Draft Order

would have allowed the Commission to gather additional data.'*®

133 NetCoalition V at 15-18; SIFMA IX at 4.

13 SIFMA IX at 4. Similarly, the SLCG Study maintained that it is not possible to
assess the extent of NYSE Arca’s market power in establishing fees for Arca
Book data without information concerning the costs of collecting and distributing
the data. Accordingly, the SLCG Study asserted that the Commission could not
reasonably conclude that the NYSE was subject to competitive forces in
establishing the proposed Arca Book data fees. SLCG Study at 31-32.

135 NetCoalition V at 15-18; SIFMA IX at 11-13.
136 STA Letter at 3.
157 NetCoalition V at 18; SIFMA IX at 16.

158 Chamber of Commerce 11 at 2.
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Five commenters, including NYSE Arca, supported issuance of the Draft
Order. " o They generally agreed that significant competitive force.s operate in the
distribution of non-core data and will constrain the exchanges in setting the terms for
such data. For example, ISE agreed with the Draft Order’s analysis of the relationship
between non-core data and attracting order flow, noting that it views its proprietary
depth-of-book options data service as an important means to advertise the prices available
on the ISE and to attract orders to ISE.'® It currently offers the service free of charge,
but only 15% of its members have chosen to subscribe to the service.'®'

Similarly, Thomson Reuters believed that the Commission’s Draft Order correctly
analyzed the competitive forces applicable to the establishment of fees for depth-of-book
data.'® In particular, the commenter agreed that, in light of the competitive market for
order flow and trade execution, an exchange would have strong competitive reasons to
price its depth-of-book data so that the data would be distributed widely to those most
likely to use it to trade.'®® The commenter also believed that “the application of market
forces_to the consolidation and distribution of market data is generally preferable to
increased government supervision of the process of setting fees for and licensing

subscribers to market data.”'®

159 ISE 11, Nasdaq II, NYSE Arca IV, Rutherford Comment, and Thomson Reuters
Letter.

18 ISEllat2.
161 Id.
162 Thomson Reuters Letter at 3.

163 Id.

18 1d.at2.
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Tl.w' Ordover/Bamberger Statement noted that unnecessary régulation of a market
characterized by effective competition can distort the operation of the market and
produce “unforeseen and unintended conéequences,” and that “cost-based reguiation can
crgate_:signiﬁcant inefficiencies and distortions.”'®® It identified market data and trade

execution services as an example of “joint products™ with “joint costs™ that determine a

-traciing platform’s total return.'® The Statement noted that competition among trading

platforms could be expected to limit the return each platform eamed from the sale of joint |
products, although different platforms could select different pricing strategies and means
of recovering costs.'s’

Another commenter believed that NYSE Arca’s proprietary data would benefit
retail investors and that the Exchange’s proposed fees are fair compensation for its
data. ' Noting that U.S. exchanges face increasing competition from foreign markets,
dark pools, and electronic communications networks, the commenter stated that it is
i.mportant for U.S. exchang_es to have the ability to offer real-time market data.'®

Finally, NYSE Arca believed that the Commission’s standard would spur innovation and

165 Ordover/Bamberger Statement at 2, 3n 4

166 14, at 3-4.

167 1d. at 4. See also id. at 3 n. 4 (“It is widely accepted that there is no meaningful

way to allocate ‘common costs’ across different joint products. For this reason,
‘cost-based’ regulation of the price of market data would require inherently
arbitrary cost allocations.”).

168 Rutherford Cominent.

1 g
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allow markets to introduce new market data products more quickly, thereby enhancing
the competitiveness of the U.S. securities markets.' ™
VI.  Discussion

The Commission finds that the Proposal is consistent with the requirements of the
Exchange Act and the rules and regulations thereunder applicable to a national securities
exchange. In particular, it is consistent with Section 6(b)(4) of the Exchange Act,'”*
which requires that the rules of a national securities exchange provide for the equitable
allocation of reasonable dues, fees, and other charges among its members and issuers and
other parties using its facilities, and Section 6(b)(5) of the Exchange Act,’” which
requires, among other things, that the rules of a national securities exchange be designed
to promote just and equitable principles of trade, to remove impediments to and perfect
the mechanism of a free and open market and a national market system and, in general, to
protect investors and the public interest, and not be designed to permit unfair
discrimination between customers, issuers, brokers, or dealers.

The Commission also finds that the Proposal is consistent with the provisions of
Section 6(b)(8) of the Exchange Act,'”” which requires that the rules of an exchange not

impose any burden on competition not necessary or appropriate in furtherance of the

purposes of the Exchange Act. Finally, the Commission finds that the Proposal is

10 NYSE ArcalV at 2.
I 15U.8.C. 78f(b)(4).
2 15U.S.C. 78f(b)(5).

I3 15 U.8.C. 78£(b)(8).
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consistent with Rule 603(a) of Regulation NMS,'™ adopted under Section 11A(c)(1) of
the Exchange Act, which requires an exclusive processor that distributes information with
respect to quotations for or transactions in an NMS stock to do so on terms that are fair
and reasonable and that are not unreasonably discriminatory.'”

A. Commission Review of Proposals for Distributing Non-Core Data

The standards in Section 6 of the Exchange Act and Rule 603 of Regulation NMS
do not differentiate between types of data and therefore apply to exchange proposals to
distribute both core data and non-core data. Core data is the best-priced quotations and
comprehensive last sale reports of all markets that the Commission, pursuant to Rule
603(b), requires a central processor to consolidate and distribute to the public pursuant to
joint-SRO plans.'” In contrast, individual exchanges and other market participants
distribute non-core data voluntarily. As discussed further below, the mandatory nature of
the core data disclosure regime leaves little room for competitive forces to determine
products and fees. Non-core data products and their fees are, by contrast, much more

sensitive to competitive forces. For example, the Commission does not believe that

174 17 CFR 242.603(a).

173 NYSE Areca is an exclusive processor of the NYSE Arca Data under Section

3(a)(22)(B) of the Exchange Act, 15 U.S.C. 78¢(a)(22)(B), which defines an
exclusive processor as, among other things, an exchange that distributes
information with respect to quotations or transactions on an exclusive basis on its
own behalf.

176 See Rule 603(b) of Regulation NMS (“Every national securities exchange on

which an NMS stock is traded and national securities association shall act jointly
pursuant to one or more effective national market system plans to disseminate
consolidated information, including a national best bid and national best offer, on
quotations for and transactions in NMS stocks. Such plan or plans shall provide
for the dissemination of all consolidated information for an individual NMS stock
through a single plan processor.”)
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, broker-dealers are required to purchase depth-of-book order data, including the NYSE
Arca data, to meet their duty of best execution.'”’” The Commission therefore is able to
use competitive forces in its deterrpination of whether an exchange’s proposal to
distribute non-core data meets the standards of Section 6 and Rule 603.

' The requirements for distributing core data to the public were first established in
the 1970s as part of the creation of the national market system for equity securities.”®
.A']though Congress intended to rely on competitive forces to the greatest extent possible
to shape the national market system, it also granted the Commission full rulemaking
authority in the Exchange Act to achieve the goal of providing investors with a central
source of consolidated market information.'”

Pursuant to this Exchange Act authority, the Commission has required the SROs
to participate in three joint-industry plans (-“Plans”) pursuant to which core data is
' distributed to the public.'®® The Plans establish three separate netwprks to disseminate

core data for NMS stocks: (1) Network A for securities primarily listed on the NYSE; (2)

Network C for securities primarily listed on Nasdaq; and (3) Network B for securities

177 See notes 259-266 below and accompanying text.

17 " These requirements are discussed in detail in section I1I of the Concept Release

on Market Information, 64 FR at 70618-70623.

1 H.R. Rep. No. 94-229, 94th Cong., Ist Sess. 92 (1975) (“Conference Report”).

180 The three joint-industry plans, approved by the Commission, are: (1) the CTA

Plan, which is operated by the Consolidated Tape Association and disseminates
transaction information for securities primarily listed on an exchange other than
Nasdaq; (2) the CQ Plan, which disseminates consolidated quotation information
for securities primarily listed on an exchange other than Nasdaq; and (3) the
Nasdaq UTP Plan, which disseminates consolidated transaction and quotation
information for securities primarily listed on Nasdaq. The CTA Plan and CQ Plan
are available at www.nysedata.com. The Nasdaq UTP Plan is available at

www utpdata.com.
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primarily listed on exchanges other than the NYSE and Nasdaq. For each security, the
data includes: (1) a national best bid and offer (“NBBO”) with prices, sizes, and market
center identifications; (2) the best bids and offers from each SRO that include prices,
sizes, and market center identifications; and (3) last sale reports from each SRO. The
three Networks establish fees for this core data, which must be filed for Comumission
approval. 181 The Networks collect the applicable fees and, after deduction of Network
expenses, distribute the remaining revenues to their individual SRO participants.

182 For each of the

The Plans promote the wide availability of core market data.
more than 7000 NMS stocks, quotations and trades are continuously collected from many
different trading centers and then dissemiflatc;,d to the public by the central processor for a
Network in a consclidated stream of data. As a result, investors have access to a reliable
source of information for the best prices in NMS stocks. Commission rules long have
required broker-dealers and data vendors, if they provide any data to customers, to also
provide core data to investors in certain contexts, such as trading and order-routing.’®® In
addition, compliance with the trade-through requirements of Rule 611 of Regulation
NMS ' necessitates obtaining core quotation data because it includes all the quotations

that are entitled to protection against trade-throughs.'®

181 Rule 608(b)(1) of Regulation NMS, 17 CFR 242.608(b)(1).

182 The Plan provisions for distributing quotation and transaction information are

discussed in detail in section II of the Concept Release on Market Information, 64
FR at 70615-70618. '

'8 Rule 603(c) of Regulation NMS, 17 CFR 242.603(c).

¥ 17 CFR242.611.

183 Rule 600(b){57)(iii) of Regulation NMS, 17 CFR 242.600(b)(57)(iti) (definition
of “protected bid” and “protected offer” limited to the best bids and best offers of
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For many years, the core data distributed through the Networks overwhelmingly
dominated the ficld of equity market data in the U.S. With the initiation of decimal
trading in 2001, however, the value to market participants of non-core data, particularly
depth-of-book order data, increased.’®® An exchange’s depth-of-book order data includes
displayed trading interest at prices inferior to the best-priced quotations that exchanges
are required to provide for distribution in the core data feeds. Prior to decimal trading,
significant size accumulated at the best-priced quotes because the minimum spread
between the national best bid and the national best offer was 1/16th, or 6.25 cents. When
the minimum inside spread was reduced to one cent, the size displayed at the best quotes
decreased substantially, while the size displayed at the various one-cent price points away
from the inside quotes became a more useful tool to assess market depth.

In 2005, the Commission adopted new rules that, among other things, addressed
market data.’® Some commenters on the rule proposals recommended that the
Commission eliminate or substantially modify the consolidation model for distributing
core data. In addressing these comments, the Commission described both the strengths

and weaknesses of the consolidation model. It emphasized the benefits of the model for

SROs). The Commission decided not to adopt a proposal which would have
protected depth-of-book quotations against trade-throughs if the market
displaying such quotations voluntarily disseminated them in the consolidated
quotation stream. Regulation NMS Release, 70 FR at 37529.

186 Commenters on the Draft Order cited statements by the Commission’s Chairman

in 2002 as indicating competitive forces do not apply to non-core market data.
SIFMA IX at 4-5; SLCG Study at 28-29; STA Letter at 3-4. Up to that time,
however, nearly all market data revenues had been derived from core data.
Accordingly, the characteristics of market data revenues in the 70 years prior to
2002 shed no light on the current state of competition for non-core data.

187 Regulation NMS Release, 70 FR at 37557-37570.
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retail investors, but noted the limited opportunity for market forces to determine the level

and allocation of fees for core data and the negative effects on innovation by individual
markets in the provision of their data.'®®

The Commission ultimately decided that the consolidation model should be
retained for core data because of the benefit it afforded to investors, namely “helping
them to assess quoted prices at the time they place an order and to evaluate the best
execution of their orders against such prices by obtaining data from a single source that is
highly re}iab]e and compre:hﬁnsive.”Igg

With respect to the distributi'on of non-core data, however, the Commission
decided to maintain a deconsolidation model that allows greater flexibility for market
forces to determine data products and fees.'® In particular, the Commission both
authorized the independent dissemination of an individual market’s or broker-dealer’s
trade data, which previously had been prohibited by Commission rule, and streamlined
the requirements for the consclidated display of core market data to customers of broker-

191

dealers and vendors.'”' Most commenters supported this approach.'” A few

88 1d. at 37558.

189 1d. at 37504.

10 When describing the deconsolidation model in the context of deciding whether to

propose a new model for core data, the Commission noted that “the strength of
this mode! is the maximum flexibility it allows for competitive forces to
determine data products, fees, and SRO revenues.” Securities Exchange Act
Release No. 49325 (February 26, 2004}, 69 FR 11126, 11177 (March 9, 2004).
As discussed in the text, the Commission decided to retain the consolidation
model, rather than proposing a new deconsolidation model, for core data.

191 See Regulation NMS Release, 70 FR at 37566-37567 (addressing differences in
distribution standards between core data and non-core data).

192 Id.
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commenters, however, recommended that “the Commussion should expand the
consolidated display requirement to include additional information on depth-of-book
quotations, stating that the NBBO alone had become less informative since
decimalization.”"® Such an épproach effectively would have treated an individual
market’s depth-of-book order data as consolidated core data and thereby eliminated the
operation of competitive forces on depth-of-book order data. The Commission did not
adopt this recommendation, but instead decided to: -

allow market forces, rather than regulatory requirements, to determine

what, if any, additional quotations outside the NBBO are displayed to

investors. Investors who need the BBOs of each SRO, as well as more

comprehensive depth-of-book mformation, will be able to obtain such data

from markets or third party vendors.'”* ‘

Some commenters on the Proposal and the Petition recommended fundamental
changes in the regulatory treatment of non-core data in general and depth-of-book
quotations in particular.’”® The Commission, however, considered this issue in 2005 and
continues to hold the views just described. It does not believe that circumstances have
changed significantly since 2005 and will continue to apply a primarily market-based
approach for assessing whether exchange proposals to distribute non-core data meet the
applicable statutory standards.

The Exchange Act and its legislative history strongly support the Commission’s

reliance on competition, whenever possible, in meeting its regulatory responsibilities for

- overseeing the SROs and the national market system. Indeed, competition among

%3 Id. at 37567 (citation omitted).

194 Id. (citations omitted) (emphasis added).

%5 See section 111.A.4 above.
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multiple markets and market participants trading the same products is the hallmark of the

national market system.

1% A national market “system™ can be contrasted with a single

moncpoly market that overwhelmingly dominates trading its listed products. Congress

repeatedly emphasized the benefits of competition among markets in protecting investors

and promoting the public interest. When directing the Commission to facilitate the

estab ishment of a national market system, for example, Congress emphasized the

impo-tance of allowing competitive forces to work:

In 1936, this Commuttee pointed out that a major responsibility of the SEC
in the administration of the securities laws is to “create a fair fteld of
competition.” This responsibility continues today. The bill would more
clearly identify this responsibility and clarify and strengthen the SEC’s
authority to carry it out. The objective would be to enhance competition
and to allow economic forces, interacting within a fair regulatory field, to
arrive at appropriate variations in practices and services.'”

In addition, Congress explicitly noted the importance of relying on competition in

overszeing the activities of the SROs:

S. 249 would give the SEC broad authority not only to oversee the general
development of a national market system but also to insure that the
ancillary programs of the self-regulatory organizations and their affiliates
are consistent with the best interests of the securities industry and the
investing public. . . . This is not to suggest that under S. 249 the SEC
wounld have either the responsibility or the power to operate as an
‘economic czar’ for the development of a national market system. Quite
the contrary, for a fundamental premise of the bill is that the initiative for
the development of the facilities of a national market system must come
from private interests and will depend on the vigor of competition within
the securities industry as broadly defined.'”®

196

197

198

See, e.g., Exchange Act Section 11A(a)(1)(C)ii).
S. Rep. No. 94-75, 94th Cong., 1st Sess. 8 (1975) (“Senate Report™).

Senate Report at 12.
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With respect to market information, Congress again expressed its preference for
the Commuission to rely on competition, but noted the possibility that competition might

not be sufficient in the specific context of core data — the central facilities for the required

- distnbution of consolidated data to the public:

It is the intent of the conferees that the national market system evolve

through the interplay of competitive forces as unnecessary regulatory

restrictions are removed. The conferees expect, however, that in those

situations where competition may not be sufficient, such as in the creation

of a composite quotation system or a consolidated transactional reporting

system, the Commission will use the powers granted to it in this bill to act

promptly and effectively to insure that the essential mechanisms of an

integrated secondary trading system are put into effect as rapidly as

possible.'”

The Commission’s approach to core data and non-core data follows this
Congressional intent exactly. With respect to the systems for the required distribution of
consolidated core data, the Commission retained a regulatory approach that uses joint-
industry plans and a central processor designed to assure access to the best quotations and
most recent last sale information that is so vital to investors. With respect to non-core
data, in contrast, the Commission has maintained a market-based approach that leaves a
much fuller opportunity for competitive forces to work.

This market-based approach to non-core data has two parts. The first is to ask
whether the exchange was subject to significant competitive forces in setting the terms of
its proposal for non-core data, including the level of any fees. If an exchange was subject
to significant competitive forces in setting the terms of a proposal, the Commission will

approve the proposal unless it determines that there is a substantial countervailing basis

to find that the terms nevertheless fail to meet an applicable requirement of the Exchange

199 Conference Report at 92 {(emphasis added).
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Act or the rules thereunder. If, however, the exchange was not subject to significant
competitive forces in setting the terms of a proposal for non-core data, the Commission
will require the exchange to provide a substantial basis, other than competitive forces, in
its proposed rule change demonstrating that the terms of the proposal are equitable, fair,
reasonable, and not unreasonably discriminatory.

As discussed above, the Commission believes that, when possible, reliance on
competitive forces is the most appropriate and effective means to assess whether terms
for the distribution of non-core data are equitable, fair and reasonable, and not
unreasonably discriminatory. If competitive forces are operative, the self-interest of the
exchanges themselves will work powerfully to constrain wnreasonable or unfair behavior.
As discussed further below, when an exchange is subject to competitive forces in its
distribution of non-core data, many market participants would be unlikely to purchase the
exchange’s data products if it sets fees that are inequitable, unfair, unreasonable, or
unreasonably discriminatory. As a result, competitive forces generally will constrain an
exchange in setting fees for non-core data because it should recognize that its own profits
will suffer if it atternpts to act unreasonably or unfairly. For example, an exchange’s
attempt to impose unreasonably or unfairly discriminatory fees on a certain category of
customers would likely be counter-productive for the exchange because, in a competitive
environment, such customers generally would be able respond by using altemnatives to the

exchange’s data.?®® The Commission therefore believes that the existence of significant

200 See, e.g., Richard Posner, Economic Analysis of Law § 9.1 (S‘h ed. 1998)

(discussing the theory of monopolies and pricing). See also U.S. Dep’t of Justice
& Fed’] Trade Comm’n, Horizontal Merger Guidelines § 1.11 (1992), as revised
(1997) (“DOJ Merger Guidelines”) (explaining the importance of alternative
products in evaluating the presence of competition and defining markets and
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compztition provides a substantial basis for finding that the terms of an exchange’s fee

propasal are equitable, fair, reasonable, and not unreasonably or unfairly discriminatory.
Even when competitive forces are operative, however, the Commission will
continue to review exchange proposals for distributing non-core data to assess whether
there is a substantial countervailing basis for determining that a proposal is inconsistent
with the Exchange Act.?®! For example, an exchange proposal that seeks to penalize
market participants for trading in markets other than the proposing exchange would
present a substantial countervailing basis for finding unreasonable and unfair
discrimination and likely would prevent the Commission from approving an exchange

1.2 In the absence of such a substantial countervailing basis for finding that a

propcsa
propcsal failed to meet the applicable statutory standards, the Commission would
approve the exchange proposal as consistent with the Exchange Act and rules applicable

to the exchange.

B. Review of Competitive Forces Applicable to NYSE Arca

market power). Courts frequently refer to the Department of Justice and Federal
Trade Commission merger guidelines to define product markets and evaluate
market power. See, e.g., FTC v. Whole Foods Market, Inc., 502 F. Supp. 2d 1
(D.D.C. 2007); FTC v. Arch Coal, Inc., 329 F. Supp. 2d 109 (D.D.C. 2004).

201 See Exchange Act Section 19(b)(2) (“The Commission shall approve a proposed

rule change of a self-regulatory organization if it finds that such proposed rule
change is consistent with the requirements of this title and the rules and
regulations thereunder applicable to such organization. The Commission shall
disapprove a proposed rule change of a self-regulatory organization if it does not
make such finding.”)

0 cf Regulation NMS Release, 70 FR at 37540 (in discussion of market access fees
under Rule 610 of Regulation NMS, the Commission noted that “any attempt by
an SRO to charge differential fees based on the non-member status of the person
obtaining indirect access to quotations, such as whether it is a competing market
maker, would violate the anti-discrimination standard of Rule 610.”).
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The terms of an exchange’s proposed rule change to distribute 'markct data for
which it is an exclusive processor must, among other things, provide for an equitable
allocation of reasonable fees under Section 6(b)(4), not be designed to permit unfair
discrimination under Section 6(b)(5), be fair and reasonable under Rule 603(a}(1), and
not be unreasonably discriminatory under Rule 603(a)(2). Because NYSE Arca is
proposing to distribute non-core data, the Commission reviewed the terms of the Proposal
under the market-based approach described above. Tﬁe first question is whether NYSE
Arca was subject to significant competitive forces in setting the terms of the Proposal.

At Jeast two broad types of significant competitive forces applied to NYSE Arca
in setting the terms of its Proposal to distribute the ArcaBook data: (1) NYSE Arca’s
compelling need to attract order flow from market participants; and (2) t.he avatlabilify to
market participants of alternatives to purchasing the ArcaBook data.

1. Competition for Order Flow

Attracting order flow is the core competitive concern of any equity exchange — it
1s the “without which, not” of an exchange’s competitive success. If an exchange cannot
attract orders, it will not be able to execute transactions. If it cannot execute transactions,
it will not generate transaction revenue. If an exchange cannot attract orders or execute
transactions, it will not have market data to distribute, for a fee or otherwise, and will not
earn market data revenue.””

In the U.S. national market system, buyers and sellers of securities, and the

broker-dealers that act as their order-routing agents, have a wide range of choices of

203 See Exchange Market Data Coalition Letter at 3 (“The end product of these

efforts — the listings, the members, the trading facilities, the regulation — is market
data. Market data is the totality of the information assets that each Exchange
creates by attracting order flow.”).
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where to route orders for execution. They include, of course, any of the nine national
securitics exchanges that currently trade equities, but also include a wide variety of non-

- 2xchange trading venues: (1) electronic communication networks (“ECNs”) that display

", ‘heir quotes directly in the core data stream by participating in FINRA’s Alternative

Display Facility (“ADF”) or displaying their quotations through an exchange; (2)
- alternative trading systems (“ATSs”) that offer a,wide variety of order execution
strategies, including block crossing services for institutions that wish to trade
anonymously in large size and midpoint matching services for the execution of smaller
orders; and (3) securities firms that primarily trade as principal with their customer order
flow.

NYSE Arca must compete with all of these different trading venues to attract
order flow, and the competition is fierce. For example, in its response to the commenters,
WYSE Arca notes that its share of trading in 2005 was 3.6% in Network A stocks, 23% in

Network C stocks, and 30% in Network B stocks.”** More recently during June 2008,

24 NYSE Arca Response III at 18 n. 44. The NYSE and NYSE Arca are wholly-
owned subsidiaries of NYSE Group, Inc. One commenter stated that the NYSE
had “combined Arca’s liquidity pool with its own,” and that “the networking
effect of the NYSE Group’s combined pool of liquidity” had resulted in “greater
market power over its pricing for market data.” SIFMA IV at 8 (emphasts in
original). In fact, the NYSE and NYSE Arca liquidity pools have not been
combined. The two exchanges operate as separate trading centers with separate
limit order books, and each distributes its depth-of-book order data separately for
separate fees. In analyzing the competitive position of NYSE Arca for purposes
of distributing such data, the Commission has considered NYSE Arca bothas a
trading center separate from the NYSE and as part of the same corporate group as
NYSE. It finds that in both contexts NYSE Arca was subject to significant
competitive forces in setting the terms for the ArcaBook data. See section VI.C
below for a discussion of the regulatory requirements applicable to individual
national securities exchanges operating separate liquidity pools.
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NYSE Arca share volume was 14.0% in Nétwork A stocks, 16.1% in Network C stocks,
and 26.7% in Network B stocks, adding up to 16.5% of total U.S. market volume.*®
Given the competitive pressures that currently characterize the U.S. equity
markets, no exchange can afford to take its market share percentages for granted — they
::an change significantly over time, cither up or down.’”® Even the most dominant
exchanges are subject to severe pressure in the current competitive environment. For
example, the NYSE’s reported market share of trading in NYSE-listed stocks declined
from 79.1% in January 2005 to 30.6% in June 2008.°” In addition, a non-exchange
entrant to equity trading — the BATS ECN - has succeeded in capturing 7.4% of trading
in NYSE-listed stocks and 10.3% of trading in Nasdaq-listed stocks.”®® Another ECN —

Direct Edge — has a matched market share of 3.7% in NYSE-listed stocks and 5.8% in

Nasdaq-listed stocks.”” Moreover, nearly all venues now offer trading in all U.S -listed

205 Source: ArcaVision (available at www.arcavision.com); see also NYSE Arca

Response I11 at 18 (“NYSE Arca does not maintain a dominant share of the
market in any of the three networks.”).

206 See Exchange Market Data Coalition Letter at 4 (“Exchanges compete not only

with one another, but also with broker dealers that match customer orders within
their own systems and also with a proliferation of alternative trading systems
(“ATSs™) and electronic communications networks (“ECNs”) that the
Commission has also nurtured and authorized to execute trades in any listed issue.
As a result, market share of trading fluctuates among execution facilities based
upon their ability to service the end customer.”).

207 Source: ArcaVision {available at www.arcavision.com).

208 Lehman Brothers, Inc., Equity Research, “Exchanges June Volume Analysis™ at 2

(July 2, 2008) (“Lehman Trading Volume Analysis™} at 2. The Commission
recently granted an application by BATS Exchange, Inc. for registration as a
national securities exchange. Securities Exchange Act Release No. 58375 (Aug.
18, 2008), 73 FR 49498 (Aug. 21, 2008).

209 Lehman Trading Volume Analysis at 2.
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i equities, no matter the particular exchange on which a stock is listed or on which the
-most trading occurs. As a result, many trading venues stand ready to provide an
immeciately accessible order-routing alternative for broker-dealers and investors if an
exchar ge attempts to act unreasonably in setting the terms for its services.
Table 1 below provides a useful recent snapshot of the state of competition in the

U.S. equity markets in the month of June 2008:'¢

210

Source: ArcaVision (available at www.arcavision.com).
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Table 1

Reported Share Volume in U.S-Listed Equities during June 2008

0
Trading Venue All SEo/?ks NYSE-Listed | Nasdaq-Listed
All Non-Exchange 31.9 28.9 38.0
Nasdagq 30.4 23.0 427
NYSE 17.4 30.6 0.0
NYSE Arca 16.5 14.0 16.1
National Stock Exchange 1.8 1.4 2.4
International Stock Exchange 0.9 1.4 ' 0.2
American Stock Exchange 0.5 0.0 0.0
Chicago Stock Exchange 0.4 0.5 0.3
CBOE Stock Exchange 0.1 0.1 0.2
Philadelphia Stock Exchange 0.1 0.1 0.1

Perhaps the most notable item of information from Table 1 is that non-exchange

trading venues collectively have a larger share of trading than any single exchange.

Much of this volume is attributable to ECNs such as BATS and Direct Edge, noted

above. In addition, the proliferation of non-exchange pools of liquidity has been a

significant development in the U.S. equity markets.?’! Broker-dealers often check the

21t

See, e.g., NYSE Arca Response III at 17 (“If the brokerage firm is unable to

internalize the trade, typically, it next takes the order to dark pools, crossing
networks, ECNs, altemative trading systems, or other non-traditional execution
facilities to search for an execution.”);
http://www.advancedtrading.com/directonies/darkpool (directory of more than 20
non-cxchange pools of liquidity that are classified as “independent,” “broker-

dealer-owned,” and “consortium-owned.”).
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liquadity a\'failable in these pools as a first choice prior to routing orders to an exchange.
In sum, no exchange possesses a monopoly, regulatory or otherwise, in the execution of
order flow from broker-dealers.

The market share percentages in Table 1 strongly indicate that NYSE Arca must
compete vigorously for order flow to maintain its share of trading volume. As discussed
below, this compelling need to attract order flow imposes significant pressure on NYSE
Arca to act reasonably in setting its fees for depth-of-book order data, particularly given
that the market participants that must pay such fees often will be the same market
participants from whom NYSE Arca must attract order flow.”"? These market
participants particularly include the large broker-dealer firms that control the handling of
a large volume of customer and proprietary order flow. Given the portability of order
flow from one trading venue to another, any exchange that sought to charge unreasonably
high data fees would risk alienating many of the same customers on whose orders it

depends for competitive survival, *'?

See, e.g., Exchange Market Data Coalition Letter at 4 (“It is in the Exchange’s
best interest to provide proprietary information to investors to further their
business objectives, and each Exchange chooses how best to do that.”); Nasdaq
Letter at 9 (“Like the market for electronic executions, the related market for
proprietary data is also influenced by the equity investments of major financial
institutions in one or more exchanges . . . . Equity investors control substantial
order flow and transaction reports that are the essential ingredients of successful
proprietary data products. Equity investors also can enable exchanges to develop
competitive proprietary products . . ..”).

213 See NYSE Arca Response I1I at 16 (“Markets compete with one another by

seeking to maximize the amount of order flow that they attract. The markets base
competition for order flow on such things as technology, customer service,
transaction costs, ease of access, liquidity and transparency. In recent months,
significant changes in market share, the rush to establish trade-reporting facilities
for the reporting of off-exchange trades, frequent changes in transaction fees and
new market data proposals have provided evidence of the intensity of the
competition for order flow.”).
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Some commenters asserted that an exchange’s distribution of depth-of-book order
data is not affected by its need to attract order flow. Attracting order flow and

distnbuting market data, however, are in fact two sides of the same coin and cannot be

separated.””® Moreover, the relation between attracting order flow and distributing

market data operates in both directions. An exchange’s ability to attract order flow

determines whether it has market data to distribute, while the exchange’s distribution of
|

market data significantly affects its ability to attract order flow.*'®

For example, orders can be divided into two broad types - those that seek to offer
liquidity to the market at a particular price (non-marketable orders) and those that seek an
immediate execution by taking the offered liquidity (marketable orders). The wide
distribution of an exchange’s market data, including depth-of-book order data, to many
market participants is an important factor in attracting both types of orders. Depth-of-
book order data consists of non-marketable orders that a prospective buyer or seller has
chosen to display. The primary reason for a prospective buyer or seller to display its

trading interest at a particular price, and thereby offer a free option to all market

214 See section II1.A.5 above.

215 See, e.g., Larry Harris, Trading and Exchanges, Market Microstructure for

Practitioners 99 (2003) (noting that it would be “very difficult for innovative
trading systems to compete for order flow” if the data from those trading venues
were not distributed). '

216 See, e.g., NYSE Arca Response I1I at 13 (in setting level of fees, one factor was

“projected losses to NYSE Arca’s business model and order flow that might result
from marketplace resistance to Arca Book Fees”); Report of the Advisory
Committee on Market Information: A Blueprint for Responsible Change
(September 14, 2001), Section VILB.1 (available at www.sec.gov) (“[A] market’s
inability to widely disseminate its prices undoubtedly will adversely impact its
ability to attract limit orders and, ultimately, all order flow. This barrier to
intermarket competition, in turn, could decrease liquidity and innovation in the
marketplace.”).
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participants at that price, is to attract contra trading interest and a fast execution. The
extent to which a displayed non-marketable order attracts contra interest will depend
greatly on the wide distribution of the displayed order to many market participants. If
only a limited number of market participants receive an exchange’s depth-of-book order
data, it reduces the chance of an execution for those who display non-marketable orders
~ on that exchange. Limited distribution of displayed orders thereby reduces the ability of
the exchange to attract such orders. Moreover, by failing to secure wide distribution of
its displayed orders, the exchange will reduce its ability to attract marketable orders
seeking to take the displayed liquidity. In other words, limited distribution of depth-of-
book order data will limit an exchange’s ability to attract both non-marketable and
marketable orders. Consequently, an exchange generally will have strong competitive
reasons to price its depth-of-book order data so that it will be distributed widely to those
most likely to use it to trade.?"”

A notable example of the close connection between a trading venue’s distribution
of order data and its ability to attract order flow was provided by the Island ECN in 2002.
To avoid the application of certain regulatory requirements, Island ceased displaying its

order book to the public in three very active exchange-traded funds (“ETFs”) in which it

207 See NYSE Arca Response I1I at 18 (“If too many market professionals reject Arca

Book as too expensive, NYSE Arca would have to reassess the Arca Book Fees
because Arca Book data provides transparency to NY SE Arca’s market,
transparency that plays an important role in the competition for order flow.”).
This pressure on exchanges to distribute their order data widely 1s heightened for
those exchanges that have converted from member-owned, not-for profit entities
to shareholder-owned, for-profit companies. For-profit exchanges are more likely
to place greater importance on distributing market information widely than on
limiting such information for the use of their members,
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enjoyed a substantial market share. After going “dark,” Island’s market share in the three
ETFs dropped by 50%.'®

This competitive pressure to attract order flow is likely what led NYSE Arca, and
its predeccssof corporation, to distribute its depth-of-book order data without charge in.
the past.*!” It now has made a business decision to begin charging for that data,
apparently believing that it has a sufficiently attractive data product that the benefit
obtained from increased data revenues will outweigh the potential harm of reduced order

220
Commenters

flow if significant numbers of data users choose not to pay the fee.
concede that NYSE Arca is entitled to charge a fee for its depth-of-book order data, !

but claim that the fee chosen by NYSE Arca is unaffected by its need to attract order

218 See Terrence Hendershott and Charles. M. Jones, “Island Goes Dark:

Transparency, Fragmentation, and Regulation,” 18 The Review of Financial
Studies (No. 3) 743, 756 (2005); see also Nasdaq Letter at 7 (“{ T]he market for
proprietary data products is currently competitive and inherently contestable
because there is fierce competition for the inputs necessary to the creation of
proprietary data and strict pricing discipline for the proprietary data products
themselves.”). In contrast to the Island example, and as noted in the Nasdaq
Letter at 9, an element of the BATS ECN’s business strategy over the last two
years in gaining order flow has been to provide its order data to customers free of
charge. See BATS Trading, Newsletter (July 2007) (available at

http://www batstrading.com/newsletters/0707Newsletter.pdf) (“BATS has chosen
not to charge for many of the things for which our competitors charge. . . . More
importantly, our market data is free. Why would a market charge its participants
for the data they send to that market? Feel free to pose this same question to our
competitors.”).

219 Cf. NYSE Arca Response II1 at 4 (*“Several years ago, certain [ECNs] began to

make their real-time quotes available for free in order to gain visibility in the
market place.”).

20 NYSE Arca Response I at 4 (“[F]ees will enable the Exchange to further diversify
its revenue to compete with its rivals. The Exchange believes that its business has
reached the point where its customers are willing to pay for the value of the
Exchange’s information.”).

21 See, e.g., Petition at 9; SIFMA L at 7.
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flow.” The Commission disagrees and notes that NYSE Arca, in setting the fee,
acknowledged that it needed to balance its desire for market data revenues with the
potential damage that a high fee would do to its ability to attract order flow.**

2. Availability of Alternatives to ArcaBook Data

In addition to the need to attract order flow, the availability of alternatives to an

exchange’s depth-of-book order data significantly affects the terms on which an

exchange distributes such data.”®* The primary use of depth-of-book order data is to

assess the depth of the market for a stock beyond that which is shown by the best-priced

qitotations that are distributed in core data. Institutional investors that need to trade in

large size typically seek to assess market depth beyond the best prices, in contrast to retail

investors who generally can expect to receive the best price or better when they trade in

. 2
smaller sizes.”*

222 See notes 147-149 above and accompanying text.

#¥ NYSE Arca Response III at 13 (in setting the level of fees for ArcaBook data,

NYSE Arca considered “projected losses to NYSE Arca’s business model and

order flow that might result from marketplace resistance to” the fees).

24 See NYSE Arca Response I11 at 13 (in setting fees for ArcaBook data, NYSE
Arca considered “the fact that Arca Book is primarily a product for market
professionals, who have access to other sources of market data and who will

purchase Arca Book only if they determine that the perceived benefits outweigh

the cost”); see also the authorities cited in note 200 above. In considering
antitrust issues, courts have recognized the value of competition in producing

lower prices. See, e.g., Leegin Creative Leather Products v. PSKS. Inc., 127 S.
Ct. 2705 (2007); Atlanta Richfield Co. v. United States Petroleum Co., 495 U.S.

328 (1990); Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574

(1986); State Oil Co. v. Khan, 522 U.S. 3 (1997); Northern Pacific Railway Co. v.

U.S., 356 U.S. 1 (1958).
z25

below and accompanying text.
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In setting the fees for its depth-of-book order data, an exchange must consider the
extent to which sophisticated traders would choose one or more alternatives instead of
purchasing the exchange’s data.*® Of course, the most basic source of information
concerning the depth generally available at an exchange is the complete record of an
exchange’s transactions that is provided in the core data feeds. In this respect, the core
data feeds that include an exchange’s own transaction information are a significant
altemative to the exchange’s depth-of-book data product.

For more specific information concerning depth, market participants can choose
among the depth-of-book order products offered by the various exchanges and ECNs.?*
A market participant is likely to be more interested in other exchange and ECN products
when the exchange selling its data has a small share of trading volume, because the
depth-of-book order data provided by other exchanges and ECNs will be proportionally
more important in assessing market depth. As a result, smaller exchanges may well be
in¢lined to offer their data for no charge or low fees as a means to attract order flow.

Even larger exchanges, however, must consider the lower fees of other exchanges in

setting the fees for the larger exchanges’ data. Significant fee differentials could lead to

226 See NYSE Arca Response III at 17 (“As a result of all of the choices and
discretion that are available to brokers, the displayed depth-of-book data of one
trading center does not provide a complete picture of the full market for a
security. . . . A brokerage firm has potentially dozens of different information
sources to choose from in determining if, where, and how to represent an order for
execution.”).

=27 See Nasdaq Letter at 7-8 (*“The large number of SROs, TRFs, and ECNs that
currently produce proprietary data or are currently capable of producing it
provides further pricing discipline for proprietary data products. As shown on
Exhibit A, each SRO, TRF, ECN and BD is currently permitted to produce
proprietary data products, and many currently do or have announced plans to do
s0, including Nasdaq, NYSE, NYSEArca, and BATS.”).
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shifts in order flow that, over time, could harm a larger exchange’s competitive position
and the value of its non-core data.

Market depth also can be assessed with tools other than depth-of-book order data.
For example, market participants can “ping” the various markets by routing oversized
marketable limit orders to access an exchange’s total liquidity available at an order’s
limit price or better.”* In contrast to depth-of-book order data, pinging orders have the
important advantage of searching out both displayed and reserve (i.¢., nondisplayed} size
at all price points within an order’s limit price. Reserve size can represent a substantial
portion of the liquidity available at exchanges.”® It often will be available at prices that
are better than or equal to an exchange’s best displayed prices, and none of this liquidity
will be discernible from an exchange’s depth-of-book order data. Pinging orders thercby
give the sender an immediate and more complete indication of the total liquidity available
at an exchange at a particular time. Moreover, sophisticated order routers are capable of
maintaining historical records of an exchange’s responses to pinging orders over time to

gauge the extent of total liguidity that generally can be expected at an exchange. These

228 See Regulation NMS Release, 70 FR at 37514 (discussion of pinging orders

noting that they “could as aptly be labeled ‘liquidity search’ orders™).

2 See, e.g., NYSE Arca Response I1I at 17 (noting that brokers “may elect to have

NYSE Arca hold a portion of the order as hidden interest that NYSE Arca holds
in reserve, which means that NYSE Arca will not include the undisplayed portion
of the order as part of the Arca Book display”); Michael Scotti, “The Dark Likes
Nasdagq,” Traders Magazine (May 1, 2007) (quoting statement of Nasdaq’s
executive vice president that 15 to 18 percent of Nasdaq’s executed liquidity is
non-displayed).
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records are a key element used to program smart order routing systems that implement
the algorithmic trading strategies that have become so prevalent in recent year*s.zz’0

Another alternative to depth-of-book order data products offered by exchanges is
the threat of independent distribution of order data by securities firms and data
vendors.?*' As noted above, one of the principal market data reforms adopted in 2005
was to authorize the independent distribution of data by individual firms. To the extent
that one or more securities firms conclude that the cost of exchange depth-of-book order
products is too high and appreciably exceeds the cost of aggregating and distributing such
data, they are entitled to act independently and distribute their own order data, with or
without a fee. Indeed, a consortium of major securities firms in Europe has undertaken
such a market data project as part of the implementation of the Markets in-Financiai

Instruments Directive (“MiFID”) adopted by the European Union.** No securities

statute or regulation prevents U.S. firms from undertaking an analogous project in the

230 See, e.g., www.advancedtrading.com/directories/dark-algorithms (descriptions of

product offerings for “dark algorithms™ that seek undisplayed liquidity at multiple
trading venues); EdgeTrade, Inc., “EdgeTrade issues white paper on market
fragmentation and unprecedented liquidity opportunities through smart order
execution” (September 10, 2007) (available at www.edgetrade.com)
(“EdgeTrade’s smart order execution strategy . . . simultaneously sprays
aggregated dark pools and public markets, and then continuously moves an order
in line with shifting liquidity until best execution is fulfilled.”).

Bt See Nasdaq Letter at 3 (“Proprietary optional data may be offered by a single

broker-dealer, a group of broker-dealers, a national securities exchange, or a
combination of broker-dealers or exchanges, unlike consolidated data which is
only available through a consortium of SROs.”).

The project — currently named “Markit BOAT” — distributes both quotes and
trades and is described at http://www.markit.com/information/boat/boat-
data.html. It currently charges fees of 120 euros per month per user for its quote
and trade data. See Nasdaq Letter at 9 (noting the potential for firms to export
Project BOAT technology to the United States).
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U.S. for the display of depth-of-book order data. This data could encompass orders that
are executed off of the exchanges, as well as orders that are submitted to éxchanges for
execution. If major U.S. firms handling significant order flow participated in the project,
the project could collect and distribute data that covered a large proportion of liquidity in
U.S. equities.

The Commission recognizes that the depth-of-book order data for a particular
exchange may offer advantages over the alternatives for assessing market depth. The
relevant issue, however, is whether the availability of these altematives imposes
significant competitive restraints on an exchange in setting the terms, particularly the
fees, for distributing its depth-of-book order data. For example, Nasdaq has a substantial
trading share in Nasdaq-listed stocks, yet only 19,000 professional users purchase
Nasdaq’s depth-of-book data product and 420,000 professional users purchase core data
in Nasdaq-listed stocks.” A reasonable conclusion to draw from this disparity in the
number of professional users of consolidated core data and Nasdaq’s non-core data is that
the great majority of professional users either believe they do not need Nasdaq’s depth-
of-book order data or simply do not think it is worth $76 per month to them
(approximately $3.50 per trading day) compared to other sources of information on
market depth in Nasdaqg-listed stocks. The fact that 95% of the professional users of core
data choose not to purchase the depth-of—book order data of a major exchange strongly
suggests that no exchange has monopoly pricing power for its depth-of-book order

data.”*

233 Nasdaq Letter at 6.

24 See id. (“Empirical sales data for Nasdaq TotalView, Nasdaq’s proprietary depth-

of-book data, demonstrate that broker-dealers do not consider TotalView to be
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In sum, there are a variety of alternative sources of information that impose

significant competitive pressures on an exchange in setting fees for its depth-of-book

- order data. The Commission believes that the availability of these alternatives, as well as

NYSE Arca’s compelling need to attract order flow, imposed significant competitive
pressure on NYSE Arca to act equitably, fairly, and reasonably in setting the terms of the
Proposal.

3. Response to Commenters on Competition Issues

Some commenters suggested that exchanges are not constrained by competitive
forces in distributing their order data because Exchange Act rules require broker-dealers
to provide their orders to an exchange, and that exchanges therefore enjoy a regulatory
monopoly.”> As discussed above, however, exchanges face fierce competition in their

efforts to attract order flow. For the great majority of orders, Exchange Act rules do not

required for compliance with Regulation NMS or any other regulation. . . . [O]f
the 735 broker-dealer members that trade Nasdaq secunties, only 20 or 2.7
percent spend more than $7,000 per month on TotalView users. Nasdaq
understands that firms with more than 100 TotalView professional users generally
provide TotalView to only a small fraction of their total user populations.™).

235 See, e.g., Bloomberg Letter at 4; Financial Services Roundtable Letter at 1;

NetCoalition III at 6. Some commenters suggested that broker-dealers were
required to provide their data to exchanges for free and then buy that data back
from the exchanges. NSX Letter at 1; SIFMA Il at 12. A broker-dealer,
however, has no need to buy back its own data, with which it is already familiar.
Rather, broker-dealers need to see data submitted by other broker-dealers and
market participants. This need is served by the core function of a securities
exchange, which is to provide a central point for bringing buy and sell orders
together, thereby enabling the resulting market data to be distributed to all market
participants. See, e.g., Section 3(a)(1) of the Exchange Act, 15 U.S.C. 78¢(a)(1)
(“exchange” defined as, among other things, “facilities for bringing together
purchasers and sellers of securities”).
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~equire that they be routed to an exchange.?*® These include all marketable orders and

most non-marketable orders. With respect to certain types of non-marketable orders, two
Sxchange Act rules can require broker-dealers to provide such orders to an exchange in
cegtain circumstances, but only when the broker-dealer chooses to do business on the
exchange. Rule 602 of Regulation NMS®’ requires certain broker-dealers, once they

- have chosen to communicate quotations on an exchange, to provide their best quotations
10 the exc:hrfmgf:'.zg'8 Rule 604 of Regulation NMS*” requires market makers and
specialists to reflect their displayable customer limit orders in their quotations in certain
circumstances, but provides an exception if the order is delivered for display through an

~ exchange or FINRA, or to a non-exchange ECN that delivers the order for display
through an exchange or FINRA. Most significantly, while these rules can require certain
orders to be displayed through an exchange or FINRA, broker-dealers have a great deal

of flexibility in deciding which exchange or FINRA. As discussed above, exchanges

=36 For example, a broker-dealer commenter asserted that exchanges enjoy a
“government-protected monopoly™ as exclusive processors of their market
information. Schwab Letter at 6; see also SIFMA IV at 7 (“Normal market forces
cannot be relied upon here because of the unique structure of the market for data
that the exchanges compile from their captive broker-dealer customers and then
sell back to them.”). As noted in Table 1 above, non-exchange trading venues
now execute more volume in U.S.-listed equities than any single exchange.

=7 17 CFR 242.602 (previously designated as Rule 11Ac1-1).

=8 Only broker-dealers that choose to participate on an exchange as “responsible

broker-dealers” are required to provide their best bid and best offer to such
exchange. Rule 602(b) and Rule 600(b)(65)(i} of Regulation NMS. Broker-
dealers that participate only in the over-the-counter (i.e., non-exchange) market as
responsible broker-dealers are required to provide their quotations to FINRA, a
not-for-profit membership organization of broker-dealers. Rule 602(b) and Rule
600(b)(65)(it) of Regulation NMS.

B% 17 CFR 242.604 (previously designated as Rule 11Ac1-4).

66



compete vigorously to display the non-marketable orders handled by broker-dealers. No
b _particuiar exchange has a regulatory monopoly to display these orders.?*

| Some commenters asserted that exchangés act as monopolies in distributing
depth-of-book order data because they are the exclusive processors of such data, as
defined in Section 3(a)(22)(B) of the Exchange Act. Many businesses, however, are the
exclusive sources of their own products, but this exclusivity does not mean that a
business has monopoly pricing power when selling its product and is impervious to
competitive pressures. The particular circumstances of the business and its product must
be examined. As discussed above, the U.S. exchanges are subject to significant
competitive forces in setting the terms for their depth-of-book order products, including
the need to attract order flow and the availability of alternatives to their depth-of-book
order products. Consequently, NYSE Arca does not have monopoly pricing power for

ArcaBook data merely because it meets the statutory definition of an exclusive processor

of the data.**'

240 One commenter asserted that “exchanges have government-granted exclusive

access to market data for securities listed in their respective markets.” SIFMA I
at 12. In fact, a listing exchange does not have any particular privileges over
other exchanges in attracting quotation and trade data in its listed stocks. Rather,
other exchanges are free to trade such stocks pursuant to unlisted trading
privileges, and the listing exchange must compete with those exchanges for order
flow. If the listing exchange is unable to attract order flow, it will not have
quotations or trades to distribute.

21 A straightforward example may help illustrate this point. Table 1 shows that there

are several exchanges with a very smail share of trading volume. Such an
exchange would meet the statutory definition of an exclusive processor, but
clearly would be unable to exert monopoly pricing power if it attempted to sell its
depth-of-book order data at an unreasonably high price. Accordingly, the relevant
issue is not whether an exchange falls within the statutory definition of an
exclusive processor, but whether it is subject to significant competitive forces in
setting the terms for distribution of its depth-of-book data.
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Commenters cited a decision of the U.K. competition authorities concerning
proposed acquisitions of the London Stock Exchange plc (“LSE”) for the proposition that

22 Their reliance on

an exchange is a monopolist of its proprictary market information.
tﬁis decision is misplaced for two important reasons. First, unlike the U.S. where the
core data feeds provide an essential source of information for every exchange’s most
valuable data — its best quoted prices and last sale information — thé LSE’s proprietary
data is the sole source of information for trading on the LSE. As a result, market
pslarticipantS have few, if any, useful alternatives for LSE proprietary data. Inthe U.S., in
contrast, the availability of an exchange’s essential trading information in the core data
feeds, as well as other valuable alternatives, discussed above, for assessing market depth
beyond the best quoted prices, precludes the U.S. exchanges from exerting monopoly
power over the distribution of their non-core data. Second, there historically has been
very little effective competition among markets for order flow in the UK. The UK.
Competition Commission, for example, found that the most important competitive
constraint on the LSE was not the existence of other trading venues with significant
trading volume in LSE-listed stocks, but rather “primarily, the threat that [other
exchanges, including foreign exchanges such as the NYSE and Nasdaq] will expand their

services and compete directly with LSE.»%*? ‘In contrast, the U.S. has a national market

system for trading equities in which competition is provided not merely by the threat of

22 NetCoalition IV at 9; SIFMA V at 8.

243 UK. Competition Commission, A Report on the Proposed Acquisition of London

Stock Exchange plc by Deutsche Borse AG or Euronext NV (November 2005), at
57 (emphasis added). The intensity of competition among markets trading the
same products in Europe could increase substantially in the wake of the
mplementation of MiFID in November 2007.
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other markets attempting to trade an exchange’s listed products, but by the on-the-ground
existence of multiple markets with a significant share of trading in such products. These
cc.)mpetitors also distribute depth-of-book order products with substantial liquidity in the
same stocks included in an exchange’s depth-of-book product. In sum, the competitive
forces facing NYSE Arca in its distribution of ArcaBook data were entirely inapplicable
to the LSE in its distribution of proprietary data in 2005.

In addition, the existence of significant competitive forces applicable to NYSE
Arca renders inapposite the citations of commenters to statements in Exchange Act
legislative history and Commission releases regarding monopoly data distribution. Such
statements were made in the context of the central processors of core data for the
Networks, which in fact have monopoly pricing power for such mandated data. Central
processors of core data therefore are in a very different economic and legal position than

NYSE Arca as exclusive processor for its depth-of-book order data **

243 One commenter cited two papers for the claim that exchanges have government-

conferred monopolies over the collection and distribution of trading data.
NetCoalition IV at 9-10 (citing Wilkie Farr & Gallagher, counsel to Bloomberg
L.P., “Discusston Paper: Competition, Transparency, and Equal Access to
Financial Market Data™ (September 24, 2002) (submitted by Bloomberg L.P. in
consultation with George A. Hay and Erik R. Sirri); Ertk R. Simmi, “What glory
price? Institutional form and the changing nature of equity trading” (Federal
Reserve Bank of Atlanta 2000 Financial Markets Conference on e-Finance,
Qctober 15-17). Dr. Simi currently is Director of the Commission’s Division of
Trading and Markets. The papers were prepared when he was not a member of
the Commission’s staff. As discussed at length above, the commenter’s claim that
exchanges have a monopoly over the collection and distribution of trading data
confuses core data, which Commission rules require to be collected by a central
processor pursuant to the joint-industry Plans, and non-core data, which the
individual exchanges must compete to attract from market participants. Indeed,
the major shifts in order flow among exchanges and other trading venues in the
years since the papers were written in 2000 and 2002 amply demonstrate that no
exchange has a monopoly over the collection of orders displayed in the
exchanges’ depth-of-book data feeds. As noted above (text accompanying note

69




For example, commenters cited a passage from the legislative history of the 1975

ameadments to the Exchange Act for the proposition that any exclusive processor must

be considered a monopoly, but this passage applies only to the central processors of

consolidated core data that Rule 603(b) requires to be consolidated:

Despite the diversity of views with respect to the practical details of a
national market system, all current proposals appear to assume there will
be an exclusive processor or service bureau to which the exchanges and
the NASD will transmit data and which in turn will make transactions and
quotation information available to vendors of such information. Under the
composite tape “plan” declared effective by the Commission, SIAC would
serve as this exclusive processor. The Committee believes that if such a
central facility is to be utilized, the importance of the manner of its
regulation cannot be overestimated. . . . The Committee believes that if
economics and sound regulation dictate the establishment of an exclusive
central processor for the composite tape or any other element of the

national market system, provision must be made to insure that this central

processor is not under the control or domination of any particular market
center. Any exclusive processor is, in effect, a public utility, and thus it
must function in a manner which is absolutely neutral with respect to all
market centers, all market makers, and all private firms. Although the
existence of a monopolistic processing facility would not necessarily raise
antitrust problems, serious antitrust questions would be posed if access to
this facility and its services were not available on reasonable and
nondiscriminatory terms to all in the trade or its charges were not
reasonable.?*®

These Congressional concerns apply to a central processor that has no competitors

in the distribution of data that must be consolidated from all the markets. They do not

apply to the independent distribution of non-core data by an individual exchange that is

subject to significant competitive forces.

245

207), for example, the NYSE’s market share in its hsted stocks has declined from
79.1% in January 2005 to 30.6% in June 2008. For these reasons and those
explained in the text, the two papers are outdated. Neither the NYSE, nor any
other exchange, currently has a monopoly over the collection and distribution of
depth-of-book order data in its listed stocks.

Senate Report at 11-12 (emphasis added).

70




Commenters on the Draft Order questioned whether its reliance on competitive
forces is consistent with Exchange Act legal standards.”*® Their discussion, however,
appears to conflate: (1) the factual issue of whether competitive forces significantly
constrain the exchanges in setting the terms for their non-core data; with (2) the legal
issue of whether, if such competitive forces exist, the Commission is authorized to
consider those forces in determining whether an exchange proposal meets the applicable
Exchange Act standards. If an exchange could, in fact, exert monopoly power over its
pricing of non-core data, it obviously would be inappropriate for the Commission to rely
on non-existent competitive forces as a basis for approving an exchange proposai. If
significant competitive forces do apply to an exchange, the Commission believes that
considering them in its review is fully consistent with its regulatory responsibilities.

For example, the Commission does not agree with commenters’ argument.that the
phrase “fair and reasonable” in the Exchange Act requires the Commission always to
undertake a cost-based review of proposed exchange fees because it uses such an
approach when applying the fair and reasonable standard in other circumstances.**’
Applving the abstract standard “fair and reasonable” to a specific proposal necessitates
the use of factors that are appropriate to the circumstances. In assessing the fairness and
reasonableness of a price, courts have emphasized that the existence of competitive

forces is a particularly appropriate factor,”

25 NetCoalition V at 7-18; SIFMA IX at 8-20.
M NetCoalition V at 15-18; SIFMA IX at 12-13.

248 See, e.g., Morgan Stanley Capital Group, Inc. v. Public Utility Dist. No. 1, 554
US. _ , 128 S.Ct. 2733, 2738 (2008) (“The statutory requirement that rates be
‘just and reasonable’ is obviously incapable of precise judicial definition, and we
afford great deference to the Commission in its rate decisions. We have
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In addition, commenters on the Draft Order asserted that it improperly relied on

competition to the exclusion of all others factors.** In fact, the Commission considered

several factors. The first step of the market-based approach to non-core data proposals

examines competitive factors to determine whether there is a substantial basis to believe
that-a proposed fee meets the applicable Exchange Act standards. In the second step, the
Commission will evaluate whether there nevertheless is a substantial countervailing basis
to find that a proposal is inconsistent with the Exchange Act, including the unfair
discrimination concerns raised by a commenter. 2>

Commenters also cited a passage from the Commission’s Market Information

Concept Release for the proposition that an exchange must submit cost data to justify a

proposed fee for the exchange’s depth-of-book order data.?>! The Release stated that

repeatedly emphasized that the Commission is not bound to any one ratemaking
formula.”) (citations omitted); Elizabethtown Gas Co. v. FERC, 10 F.3d 866, 870
(D.C. Cir. 1993) (“[T]he Supreme Court ‘has repeatedly held that the just and
reasonable standard does not compel! the Commission to use any single pricing
formula . . .,” and we have indicated that when there is a competitive market
FERC may rely upon market-based prices in lieu of cost-of-service regulation to
assure a ‘just and reasonable’ result.”) (citations omitted).

29 NetCoalition V at 8-9; SIFMA IX at 10-11.

20 SIFMAIXatll.

= See section I11.A.2 above. As noted in section I11LA.7 above, commenters

recommended a variety of market data regulatory solutions, in addition to a cost-
based justification of fees. One was a regulatory mandate that exchanges place
their market data operations in separate subsidiaries and provide their data to third
parties on the same terms they make the data available to the subsidiary. Given
its determination that NYSE Arca was subject to significant competitive forces in
setting the terms of the Proposal, the Commission does not believe this regulatory
mandate is necessary or appropriate. It also notes that the recommendation alone
would not address the potential problem of an exchange’s unreasonably high fees
under the per device fee structure that is used throughout the exchange industry.
For example, the proposed fees for ArcaBook data would be levied based on the
number of professional and non-professional subscribers who receive the data on
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“the total amount of market information revenues should remain reasonably related to the

cost of market information.”*?> The Market Information Concept Release, however, was

published in 1999, prior to the start of decimal trading and to the increased usefulness of

non-zore data distributed outside the Networks. The Market Information Concept

Release in general, and the cited statement in particular, solely addressed a central

exclusive processor that has no competitors in distributing consolidated core data to the

publ:c pursuant to the Plans.”>

their devices. Regardless of whether subscribers obtained their data from an
exchange subsidiary or another competing vendor, the exchange would receive
the same total amount of fees based on the total number of subscribers who chose
to receive the data. From the standpoint of maximizing its revenues from per
device fees, the exchange likely would be indifferent to whether subscribers
purchased through its subsidiary or elsewhere. It therefore would be willing to
make the data available to its subsidiary for the same per device fees that it made
the data available to third parties. Moreover, to the extent that an exchange would
want to benefit a subsidiary that it was required to create to act as a vendor of
market data, that requirement need not cause the exchange to charge lower fees.
Instead, it could create conflicts of interest under which the exchange would have
incentives to favor the subsidiary over other vendors in ways that might be
difficult to monitor effectively. Under its proposal, NYSE Arca will make the
ArcaBook data available to vendors on a non-discriminatory basis. For the same
reason that NYSE Arca’s proposed fees for the ArcaBook data are not
unreasonably high — the competitiveness of the market for that data — other
potential problems cited by commenters as arising in a non-competitive
environment are not an obstacle to approval of the NYSE Arca proposal under the
relevant Exchange Act provisions and rules.

64 FR at 70627.

See, e.g., 64 FR at 70615 (“These [joint-SRO} plans govem all aspects of the
arrangements for disseminating market information. . . . The plans also govern
two of the most important rights of ownership of the information — the fees that
can be charged and the distribution of revenues derived from those fees. Asa
consequence, no single market can be said to fully ‘own’ the stream of
consolidated information that is made available to the public. Although markets
and others may assert a proprietary interest in the information that they contribute
to the stream, the practical effect of comprehensive federal regulation of market
information is that proprietary interests in this information are subordinated to the
Exchange Act’s objectives for a national market system.”)
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information fees.

Moreover, the Commission did not propose, much less adopt, a “strictly cost-of-
service (or ‘ratemaking’) approach to its review of market information fees in every
-case,” noting that “[sjuch an inflexible standard, although unavoidable in some contexts,
can entail severe practical difficulties.”?** Rather, the Commission concluded that
“Céngness, consistent with its approach to the national market system in general, granted
the Commission some flexibility in evaluating the fairness and reasonableness of market
N 53255
I Some commenters suggested that depth-of-book order data has become so
important since the initiation of decimal trading that broker-dealers now are effectively

required to purchase the exchanges’ depth-of-book data products.‘256 No regulatory

254 64 FR at 70619. In the Market Information Concept Release, the Commission

discussed the one context in which it had previously adopted a strict cost-of-
service standard for market data fees — a denial of access proceeding involving the
NASD and Instinet. See supra, note 47. It emphasized, however, that the scope
of its decision was limited to the “particular competitive situation presented in the
proceedings.” 64 FR at 70622-70623. Specifically, the NASD essentially had
sought to charge a retail rate for a wholesale product that wouid have severely
curtailed the opportunity for a data vendor like Instinet to compete with the
NASD in the retail market. The practical difficultics of implementing the strict
cost-of-service approach were amply demonstrated by the long and difficult
history of the attempt to determine the NASD’s cost of producing the data. See
64 FR at 70623.

35 - 1d. at 70619. Commenters also pointed to Commission and staff statements about

costs in the context of the entry of an exchange as a new participant in one of the
Plans. NetCoalition I'V at 12-14; SIFMA V at 9-10. Again, competitive forces
are not operative in this context because Rule 603(b) requires an exchange to join
the Plans and disseminate its best quotations and trades through a central
processor in the core data feeds. A cost-based analysis is necessary in this
context, not because it is universally required by the Exchange Act to determine
fair and reasonable fees, but because the absence of competitive forces impels the
use of a regulatory altemnative.

2% See section I11.A.4 above. Commenters cited a passage from the Regulation NMS

Release for the proposition that exchanges could exert market power when
distributing non-core data. NetCoalition I at 6; SIFMA V at 11-12. The
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requirement, however, compels broker-dealers to purchase an exchange’s depth-of-book
order data. As discussed above, only core data is necessary for broker-dealers to comply
with the consolidated display requirements of Rule 603(c) of Regulation NMS.>*? In
addition, only core data is necessary to comply with the trade-through requirements of
Rule 611 of Regulation NMS.?*®

Commenters also asserted that an exchange’s depth-of-book order data may be
necessary for a broker-dealer to meet its duty of best execution to its customers.>® The
Commission believes, however, that broker-dealers are not required to obtain depth-of-
book order data, including the NYSE Arca data, to meet their duty of beét execution. For
example, a broker-dealer can satisfy this duty “to seek the most favorable terms
reasonably available under the circumstances for a customer’s transaction”*® by, among
other things, reviewing executions obtained from routing orders to a market. Under

established principles of best execution, a broker-dealer is entitled to consider the cost

concern mentioned in the Regulation NMS Release, however, explicitly applied
only to the “best quotations and trades” of an SRO — L.e., an SRO’s core data —
and not to non-core data.

Note 183 above and accompanying text. Rule 603(c) requires broker-dealers and
vendors, in certain trading and order-routing contexts, to provide a consolidated
display of the national best bid and offer and the most recent last sale report. All
of this information is included in the core data feeds.

8 Note 185 above and accompanying text. When it adopted Regulation NMS, the
Commission declined to adopt a proposal that would have extended trade-through
protection to depth-of-book quotations if the market displaying such quotations
voluntarily disseminated them in the consolidated core quotation stream.
Regulation NMS Release, 70 FR at 37529.

259

See notes 60 above and accompanying text.

0 See Securities Exchange Act Release No. 37619A (Sept. 6, 1996), 61 FR 48290,
48322 (Sept. 12, 1996) (“Order Handling Rules Release™).
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and difficulty of trading in a particular market, including the costs and difﬁculty of
assessing the liquidity available in that market, in determining whether the prices or other
benefits offered by that market are reasonably available.”' Although the Commission
has urged broker-dealers to “evaluate carefully” the different options for execution, we
have acknowledged that cost considerations are legitimate constraints on what a broker-
dealer must do to obtain best execution.’® In order to “evaluate carefully” execution
options a broker-dealer need not purchase all available market data. The Commission
does not view obtaining depth-of-book data as a necessary prerequisite to broker-dealers’

satisfying the duty of best execution.®

%! See Order Handling Rules Release, 61 FR at 48323 (acknowledging that,
consistent with best execution, broker-dealers may take into account cost and
feasibility of accessing markets and their price information); Regulation NMS
Release, 70 FR at 37538 n. 341 (noting that the “cost and difficulty of executing
an order in particular market” 1s a relevant factor in making a best execution
determination). NYSE Arca and Nasdagq also stated their view that depth-of-book
order products are not required for best execution purposes. NYSE Arca
Response 111 at 18; Nasdaq Letter at 5-6.

Order Execution Obligations, Proposing Release, Securities Exchange Act
Release No. 36310 (Sept. 29, 1995), 60 FR 52792 at 52794 (Oct. 10, 1995)
(“While not all markets and trading systems are equally accessible to large and
small broker-dealers, and not all order handling technologies are equally
affordable to all broker-dealers, when efficient and cost-effective systems are
readily accessible, broker-dealers must evaluate carefully whether they can be
used in fulfilling their duty of best execution.”).

263 Some broker-dealers may conclude that, as a business matter to attract customers

and generate commissions, they should obtain depth-of-book order data from one
or more exchanges to inform their order-routing and pricing decisions. As with
any other business decision, if the costs of obtaining the market data outweigh the
benefits, broker-dealers will not buy it. This will put pressure on the exchange
selling the data to lower the price that it charges. If, however, such firms believed
that an exchange’s depth-of-book order product is overpriced for certain business
purposes, they could limit their use of the product to other contexts, such as
“black-box” order routing systems and a block trading desk, where the depth-of-
book data feed is most directly used to assess market depth. The firm would not
display the data widely throughout the firm as a means to minimize the fees that
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Commenters on the Draft Order questioned whether it lowered the standard of
best execution and whether its reasoning would be accepted in other legal contexts,” but
the commenters cited no legal authority to support their concerns. Moreover, contrary to
the claim that “ascertaining the total price of an average retail trade requires depth of
book data,”*® the inferior prices in depth-of-book data provide a poor basis to assess the
quality of execution of retail orders. As discussed below, the availability of substantial
undisplayed liquidity enables such orders to be executed on average at prices better than
even the best displayed quotes in core data.?®® In sum, the Commission has not lowered
the standard of best execution by recognizing that there are reasonable tools other than
depth-of-book data to obtain high-quality executions of customer orders.

4. Response to Economic Assessments of the Draft Order

Three commenters submitted economic assessments (with supplements) of the
Draft Order. The Ordover/Bamberger Statement agreed with the Draft Order’s
conclusion that NYSE Arca was subject to significant competitive forces that constrained

its pricing of the ArcaBook data. It noted that “if competition is effective, regulation is

must be paid for the data. This limited use of the data would drastically reduce
the revenues that an exchange might have sought to obtain by charging a high fee
and therefore be self-defeating for the exchange. In sum, exchanges will be
subject to competitive pressures to price their depth-of-book order data in a way
that will promote wider distribution and greater total revenues.

34 NetCoalition V at 7; SIFMA IX at 19-20.
NetCoalition V at 7 (emphasis in original).

The execution quality of retail orders is discussed below at notes 306-308 and
accompanying text.
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- not only not needed, but can distort the operations of the market and lead to unforeseen
and unintended consequences that can harm the trading puinc.”267

In contrast, the SLCG Study and the Evans Report disputed that Draft Order’s
conclusion that NYSE Arca was subject to significant competitive forces. As discussed
below, the Commission has reviewed their data and analysis and does not find them
persuasive for three broad reasons:

(1) although the two assessments purport to accept that exchanges must compete
to attract order flow, their theoretical attempts to wall off this order flow competition
from data competition are unconvincing — the two market forces are integrally linked in
the real world of exchange competition;

(2) in rejecting all potential substitutes for an exchange’s depth-of-book data, the
two economic assessments focus narrowly on whether alternatives replicate the
exchange’s specific data and thereby miss the critically important bigger picture of
whether such data is in fact necessary for traders effectively to assess the available
liquidity in a stock; and

(3) the two economic assessments fail to recognize the important ways in which
the Exchange Act regulatory structure effectively promotes market data competition, yet
suggest regulatory alternatives that would be costly and difficult to implement and still
would offer less reason to expect an efficient outcome than relying primarily on the

current level of competitive forces.

a. Order Flow and Market Data Competition

267 Ordover/Bamberger Statement at 2.
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Both economic assessments purport to accept the existence of competition for

order flow among exchanges and other trading venues.”® They take different

- approaches, however, in attempting to explain why this competition for order flow does

not impose significant constraints on the exchanges in setting the terms for their depth-of-
book data.

In its analysis of the “supply-side conditions” of market data, the SLCG Study
says that it will explain “why fierce competition among exchanges is not likely to result
in competitively priced exclusive data when significant ‘network externalities’ are
present in the market for order flow.”*® Its analysis is unpersuasive for two primary
reasons. First, if network externalities are truly operative in the market for order flow,
they should impede competition for order flow. For example, the SLCG Study notes that
“[a]t the individual security level, the order flow externality makes it highly likely that a
dominant liquidity-providing market center will emerge.”*” The SLCG Study does not
explain, however, how network externalities could operate in the market for order flow,
impede competition for market data, but not impede fierce competition for order flow. If
there is competition for order flow, there necessarily will be competition for the supply of
market data because order flow creates the very data to be supplied, and vice versa. The
defect of the SLCG analysis highlights the difficulty of separating two aspects of

exchange competition that are integrally linked.

28 QLCG Study at 2; Evans Report at 2.
% SLCG Study at 2.

20 SLCG Study at 3.
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Second, the SLCG Study attempts to show that NYSE Euronext and Nasdaq

_ dominate trading in, respectively, NY SE-listed stocks and Nasdag-listed stocks by

_ offering Herfindahl Index statistics on market concentration. Based on these statistics,

the SLCG Study concludes that “trading is highly concentrated and that the listing
exchange is the dominant exchange.”*”"

This conclusion badly misuses the Herfindahl Index. In particular, a
“concentrated” market as measured by the Herfindahl Index does not mean there is an
absence of competition in the market. Rather, the U.S. Department of Justice (“DOJ”)
uses the Index to assess whether the existing competition in a market would be
substantially lessened by a proposed me:rg,er.272 In this case, the SLCG Study’s misuse of
the Herfindahl Index is quite apparent, given that the DOJ specifically found that the U.S.
equity markets were competitive in November 2005 when it investigated the merger of
NYSE and Archipelago Holdings and the merger of Nasdaq and Instinet Group Inc.?”

The DOJ concluded that neither merger would be “likely to reduce competition

substantially” because the “planned and likely entry of several firms . . . should result in

7 SLCG Study at 10.

2 DOJ Merger Guidelines § 0.1 (““The Guidelines are designed primarily to

articulate the analytical framework the Agency applies in determining whether a
merger is likely substantially to lessen competition, not to describe how the
Agency will conduct the litigation of cases that it decides to bring.”).

m U.S. Department of Justice, Press Release No. 05-616, “Department of Justice
Antitrust Division Statement on the Closings of Its Two Stock Exchange
Investigations” (Nov. 16, 2003) (available at
http:/fwww.usdoj.gov/opa/pr/2005/November/05_at_616.html).
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-additional viable alternatives to the two merged firms sufficient to ensure that the markets
remain competitive.’?™*

Level of concentration alone does not reliably indicate the level of competition in
an industry. Itis only one of a series of indicators that may be used when analyzing
.competition and is a more appropriate metric in some industries than others. In
 particular, industry concentration is a more relevant measure of competitiveness in
markets where barriers to entry enable large firms to increase equilibrium prices by
restricting the quantity supplied.”” As the last three years have sho;vn, new competitors
in the U.S. equity markets have captured significant trading volume and have imposed
strong competitive pressure on the primary listing exchanges. Indeed, the NYSE — the

exchange with the highest market share in its listed stocks in November 2005 — has seen

its share of trading in those stocks drop from 79.1% to 30.6%.%"® This is hardly evidence

7 See also Comments of the United States Department of Justice, Review of the

Regulatory Structure Associated with Financial Institutions, Section II1.C. (Jan.
31, 2008) (available at http://www.usdoj.gov/atr/public/comments/229911.htm)
(*“This structure [of the equity markets] — and its regulatory overlay — permits
multiple exchanges and electronic trading venues to offer the same or equivalent
instruments. There is significant competition among multiple equity trading
venues, with low execution fees, narrow spreads, and widespread system
innovation — all to the benefit of consumers.”); Nasdaq 111 at 3.

2 gee, e.8., Jean Tirole, The Theory of Industrial Organization 209-221 (1998).

276 See note 207 above and accompanying text. The SLCG Study and Evans Report

asserted that the Draft Order failed to consider the effect of competition at the
individual stock level, noting, for example, that Nasdaq’s market share in Nasdaq-
listed stocks is higher than for other stocks. SLCG Study at 11; Evans Report at
7. The Draft Order did, in fact, consider the market share of NYSE Arca in
various categories of stocks, as well as the NYSE in NYSE-listed stocks. See 73
FR at 32673. Moreover, as noted in Table 1 above, no exchange (or even NYSE
and NYSE Arca combined) currently executes more than 45% of the volume in its
listed stocks. The relatively small variations in market share across different
stocks are consistent with the Commission’s finding that the exchanges are
subject to significant competitive forces, particularly given the ready portability
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of network externalities that “are such powerful forces that listing exchanges are able to
survive as natural monopolies.”*"’

The U.S. equity markets are characterized by other key features that contribute to
a competitive outcome regardless of concentration levels. One is the ability of firms
quickly to expand their order and trade processing capacity. As a result, capacity
constraints play at best a minor role in the way that firms compete for order flow, and
competition is driven primarily by pricing strategies rather than quantity choice. A well
established principle of industrial organization literature is that industries in which price
is the main strategic choice show more competitive outcomes.’” Another characteristic
of the U.S. equity markets that promotes competition is low switching costs.?” Market
participants can easily switch their order flow from one market to another. Indeed, they
can participate in many markets at the same time and éimultaneously offer and take
liquidity from multiple limit order books. Finally, promoting competition is an integral
element of the regulatory structure of the U.S. equity markets. The Commission has

adopted numerous regulations over the past decade, including Regulation ATS, the Order

of order flow from one exchange to another (as well evidenced by the decline in
the NYSE’s market share in its listed stocks). Any attempt by an exchange to
capitalize on its market share in one stock or group of stocks by acting
unreasonably with respect to its customers is likely to drive that order flow away
and soon end whatever “dominance” the exchange once had.

SLCG Study at 19. See Ordover/Bamberger Statement at 15 (“HHI analysis can
be unreliable when the shares of firms in the market can change rapidly (i.e.,
competition can be vigorous and intense even in markets in which measured HHI
is high if firms can rapidly gain or lose share.”).

<78 See, e.g., Tirole, note 275 above, at 307-314.

29 See, e.g., Paul Klemperer, “Markets with Consumer Switching Costs,” Q. J. Econ.
375-394 (1987).
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Handling Rules, and Regulation NMS, that have enabled smaller markets to compete

: ‘with larger markets and made it much more difficult for large exchanges to retain market
share should they attempt to exert market power. In sum, the U.S. equity markets have
the hallmarks of an industry in which concentration is not a very informative measure of
the level of competition.

The calculations in the SLCG Study also grossly overstate the level of
concentration in the U.S. equity markets. First, for Nasdaq, the SLCG Study combines
the volume of trades actually executed by Nasdaq — its “matched” volume — with volume
that is executed by non-exchange trading venues and merely reported to the joint
FINRA/Nasdaq TRF. The non-exchange trades do not reflect liquidity in Nasdaq or in its
depth-of-book data. In June 2008, for example, Nasdaq reported 42.7% matched volume
in Nasdag-listed stocks, while the Nasdag/FINFA TRF reported 23.3% volume in
Nasdaq-listed stocks.”®® The SLCG Study thereby erroneously inflated Nasdaq’s market
share by more than 50%.

Second, the SLCG statistics combine volume for NYSE and NYSE Arca, even
though they operate separate liquidity pools. As discussed below,?! the Exchange Act

precludes anti-competitive tying of the liquidity pools of separately registered national

280 Source: www.nasdaqtrader.com. See also Nasdaq IIT at 1-2. SLCG II notes that

Nasdagq itself defines “total market share” to include TRF trades. SLCG Il at 4.
Nasdaq’s Form 10-K, however, specifically distinguishes between “matched
market share” and “total market share” and defines matched market share to
inciude only transactions that are executed on Nasdaq’s systems. See Nasdag,
Form 10-K for period ending December 31, 2007 (filed February 25, 2008), at 44-
45. Transactions executed by entities other than Nasdaq and merely reported to
the joint FINRA/Nasdag TRF are irrelevant when assessing Nasdaq’s share of
liquidity.

28 Note 309 below and accompanying text.
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securities exchanges even if they are under common control. Accordingly, their separate
liquidity pools eliminate any network externalities between NYSE and NYSE Arca and
undercut much of the SLCG analysis of market concentration. The SLCG Study does not
address how network externalities could apply across separate, untied, hquidity pools.

Even if the reported market shares of NYSE and NYSE Arca are combined,
however, it would not change the Commission’s conclusion that NYSE Arca faced
significant competitive forces in setting the terms for the ArcaBook data. The combined
market share of NYSE and NYSE Arca in NYSE-listed stocks in June 2008 was 44.6%,
down from 53.6% in December 2007, and comparable to the 42.7% market share of
Nasdaq in Nasdag-listed stocks in June 2008.%*

The third problem with the SLCG Study’s calculation of market concentration is
that it fails to examine the quotes of venues other than NYSE, NYSE Arca, and Nasdaq
when measuring displayed liquidity — particularly the quotes of BATS and Direct Edge,
which are the fourth and fifth largest equity trading centers in the U.S. Both ECNs
display their best quotes in the core data feeds through either the International Securities
Exchange (“ISE”) or National Stock Exchange (“NSX*) and offer their depth-of-book
data directly to customers without charge. BATS also makes depth-of-book data
available to the public without charge on its Internet web site.

The displayed liquidity of venues other than the primary listing exchanges is quite
substantial, resulting in displayed liquidity concentration that is much less than reported

trading volume concentration. For example, on July 31, 2008, the best displayed

282 See Table 1, note 210 above and accompanying text.
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quotations in the core data feeds for the six stocks analyzed in the SLCG Report were as

follows; 2%

8 Source: ArcaVision (available at www.arcavision.com). The data combines bids

and offers to determine size and percentage of time at the NBBO. For example, if
an exchange always quoted at both the national best bid and the national best offer
for 500 shares, its size would be 1000 shares and its percentage would be 100.
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Share Size (% of time at NBBO)

Table 2
Exchange Quotation Comparison

 NYSE | NYSEArca| Nasdaq ISE NSX
C 2,199 (81%) | 5.933(89%) | 8,069 (93%) | 4,821(88%) | 3,948 (72%)
GE 2,848 (87%) | 5,728 (92%) | 8,594 (95%) | 4,829(91%) | 3,199 (85%)
XOM 883 (49%) | 606 (77%) | 941(75%) | 470(63%) | 576 (22%)
AAPL NA 250 (52%) | 307(57%) | 473 (04%) | 332(63%)
GOOG NA 212 (46%) | 194 (48%) | 127 (0.1%) | 202 (49%)
MSFT NA 8,149 (95%) | 18,311 (97%) | 3,848 (8%) | 10,822 (95%)

The liquidity offered by the ECNs also 1s substantial at their depth-of-book prices

outside the best prices that are included in the core data feeds. For example, snapshots of

BATS depth-of-book data on July 31, 2008 reflect the following liquidity available at its -

best prices and within four cents away from its best prices:***

284

Source: BATS (snapshots taken from www batstrading.com at approximately
11:53 AM on July 31, 2008).




Table 3
BATS Order Book Liquidity
July 31, 2008
Shares at Best Prices Shares Within Four Cents

C 12,950 | 39,036

GE 8,438 37,176
XOM | 800 ‘ 1500
AAPL 400 2100
GOOG 300 0
MSFT 16,200 60,876

The SLCG Study erroneously calculated the concentration of displayed liquidity
by exfrapolating from the reported trading volume of BATS and Direct Edge rather than
directly examining their quoted liquidity.?®® It thereby missed an essential aspect of
assessing liquidity in the current equity markets.

For its part, the Evans Report recognizes the exceptionally strong competition for
order flow that characterizes the U.S. equities markets. Indeed, it describes the ongoing
price war in transaction fees and rebates among equity trading centers in thetr efforts to
attract order flow. The Evans Report concludes, however, that exchanges are impervious

to their compelhing need to attract order flow when it comes to setting the terms for their

285 SLCG Study at 46. The SLCG Study also measured all liquidity between the
reported high and low price for the trading day (id. at 43), which at any particular
time will include liquidity far away from the inside prices that is of little value to

traders.
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depth—of-book. order data. Tt finds that the relationship between order flow competition
and depth-of-book data “is neither strong nor direct.”**

To support this conclusion, the Evans Report asserts that transaction fees and
rebateg are directly related to order flow competition, while data fees are not.”®” Asnoted
in the Draft Order, however, the Exchange Act precludes exchanges from adopting terms
for data distribution that unfairly discriminate by favoring participants in an exchange’s
market or penalizing participants in other markets.**® Accordingly, the fact that
exchanges do not directly link their data fees to order flow providers sheds no light on
whether order flow and market data competition are related.

The direct connection between order flow and data competition is based on “but-
for” causation — if an exchange does not compete successfully for order flow from its

customers (in part with market data), it will not generate transactions (or transaction fees)

and will have no market data to sell. The two types of competition therefore are

286 Evans Report at 13. One commenter asserted that exchanges do not have an
incentive to keep market data fees low because they rebate market data fees to
attract order flow. STA Letter at 3; see also Evans IT at 12, Exchange rebates of
market data fees, however, relate to core data fees, not to the non-core data fees
that are the subject of this filing. Moreover, the exchange rebates of core data
fees apply primarily to trades that are reported to one of the trade reporting
facilities jointly operated by FINRA and different exchanges. These trades are
executed in the OTC market, not on the exchanges. The exchanges compete to
attract reports of these trades by rebating core market data revenues to the entity
that actually executed the trade. Consequently, the market data fee rebates result
mn revenues flowing through the exchanges to the OTC entities that provided the
price discovery.

287 Evans Report at 15-16.

288 73 FR at 32762, 32768. See also Ordover/Bamberger Statement at 17 (“The
Commission’s proscription of ‘discriminatory’ fees for market data would
constrain any attempt by NYSE Arca or Nasdagq to price discriminate between
different types of customers (i.e., charge higher prices to customers with relatively
inelastic demand for non-core data.™).
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integra]lél connected in the dynamic process of operating a securities exchange. This -
connection pressures exchanges not to take any action with respect to market data that
migh; jeopardize its position in the competition for order flow. To do otherwise would
. jeopardize the exchange’s own lifeline.

Charging unreasonably high fees for depth-of-book data would jeopardize an
exchange’s order flow in two respects. First, wide dissemination of an exchange’s data is
an important tool to attract order flow.?® The Draft Order cited the instructive real-world
example when Island ECN stopped displaying its order book and promptly lost 50% of its
market share.”® The Evans Report concedes that “a viable trading venue must make
some of its market data available,”>' but nevertheless asserts that this competitive force
does not affect the terms on which an exchange must make data available to its
customers. An exchange competing to attract customers is unlikely to be as sanguine
about the effects of an attempt to charge 'these customers unreasonably high fees for its

data.?”

289 See Thomson Reuters Letter at 3 (“Given the competitive market for order flow

and trade execution, we agree that ‘an exchange generally will have strong
competitive reasons to price its depth-of-book order data so that it will be
distributed widely to those most likely to use it to trade.””) (quoting Draft Order).

20 .73 FR at 32764.

#1  Evans Report at 19. Evans II also states that it “does not assume that no

relationship whatsoever exists between the pricing of depth-of-book data and the
volume of order flow.” EvansII at 11. n. 28. For the reasons discussed in this
Order, the Commission agrees that there is such a relationship. The Evans
analysis appears to disagree primarily about the strength of that relationship and
the extent to which it significantly constrains the exchanges in pricing their depth-
of-book data.

See Ordover/Bamberger Statement at 9 (“large shifts in trading volume indicate

that traders can, and do, quickly move their orders from one exchange to
another”).
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1

Secon&, as not.ed in the Draft Order,”” the exchange must market its data
products to many of the same customers to which it must appeal for order flow. This
integral connection between order flow and data competition is strikingly highlighted by
the language of the Evans Report itself: “[A]n exchange with substantial liquidity
maintains significant leverage over the consumers of its depth-of-book data. That

dynamic — significant leverage over market data customers and little or no leverage over

“providers and takers of liquidity — results in prices for market data that reflect significant

market power and prices for order flow that reflect competitive conditions.”* This is a
purely theoretical distinction between customers that does not exist in the real world in
which exchanges must compete. Exchanges must grapple with the competitive pressures
of marketing their data services to many of the same customers to whom they are
marketing their transaction services.

b. Sui)stimtes for Depth-of-Book Data

The two economic assessments conclude that none of the alternatives for an

exchange’s depth-of-book data noted in the Draft Order — core data, depth-of-book data

from other trading centers, pinging for liquidity, and the threat of independent

distribution of non-core data by broker-dealers — significantly constrain the pricing of the
exchange’s depth-of-book data. The Evans Report, for example, focuses on the unique
nature of a particular exchange’s data and asks whether there are any substitutes that

replicate the exchange’s “unique” data.”® This focus is too narrow, however, and fails
p g

23 73 FR at 32764.

2% Evans Report at 17-18.

5 Evans Report at 6-7. Evans Il repeats this analysis. Evans Il at 6. The relevant

issue, however, is not whether the content of one exchange's data is a perfect
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" - capture the bigger picture of what traders need when they assess liquidity in a stock and

of where an exchange’s depth-of-book data fits into this picture. >
The starting point in assessing the value of liquidity information is to recognize
that price matters a great deal to traders. The more aggressive the price of a bid or offer
| at a particular size, the more valuable the information is to traders. Conversely, the less
aggressive the price of a bid or offer, the less valuable the information is to traders. An

exchange’s depth-of-book data reflects displayed liquidity at prices inferior to the quoted

NBBO. The value of the exchange’s depth-of-book data therefore does not include: (1)
undisplayed liquidity at prices better than the NBBO (available at exchanges, ECNs, non-
exchange liquidity pools, and OTC market makers), which can be accessed by pinging
orders and can be tracked (and thereby usefully predicted) by comparing an exchange’s
trade reports with its best quotes, both of which are found in core data; (2) displayed

liquidity at the NBBO, which is provided by the best quotes in core data; (3) undisplayed

substitute for another exchange’s data. The issue is whether, given all of the
available sources of information for assessing liquidity and trading in today’s
highly automated and competitive market structure (which includes both quoting
markets and many dark pools), an exchange’s depth-of-book data is so critically
important that the exchange is not significantly constrained by competitive forces
in pricing that data. For the reasons discussed in this Order, the Commission
finds that NYSE Arca was significantly constrained by competitive forces when it
priced its depth-of-book data at approximately $1.50 per trading day for market
professionals.

296 See Ordover/Bamberger Statement at 7 (“[T]he amount of available liquidity in

depth-of-book data at prices different from the current [NBBOY] is only a fraction
of the liquidity that would be available at any particular price if the market-
clearing price changed. For this reason, the percentage of trading in one or more
stocks accounted for by any particular exchange overstates the relative importance
of depth-of-book market data from that exchange for identifying liquidity that
would be available at prices other than the current NBBO.”).
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liquidity at the NBBO, which, as with undisplayed liquidity inside the NBBO, can be
_accessed by pinging orders and usefully predicted with core data.

" The reason why these alternative sources of liquidity information are so valuable
is that traders in today’s markets almost always prefer to trade at the current NBBO or
better, rather than accepting the inferior prices reflected in an exchange’s depth-of-book
data. Because traders naturally prefer to trade at these better prices, an overwhelming
majonty of trades on an exchange are executed at prices superior to the prices available
iﬁ the exchange’s depth-of-book data. For example, the exchanges’ public reports on
order execution quality under Rule 605 show that the following percentages of executed
share volume of marketable orders were at prices equal to or better than the NBBO in
May 2008: Nasdaq —97%, NYSE Arca - 92%, and NYSE —~ 90%.7" Notably, these
percentages remain steady even as order sizes increase from 100 shares to 9999 shares.
Stated another way, more than 90% of the time, traders do not access the liquidity
displayed in an exchange’s depth-of-book order data, even for large orders.

Given the inferiority of depth-of-book prices, the competitive constraints faced by
an exchange in marketing its depth-of-book data to professional traders becomes more
understandable. The data is useful primarily as background information on liquidity-
outside the best prices, but professional traders are able to use core data and pinging
orders to assess liquidity and trade effectively at better prices. Moreover, an exchange
that attempted to charge unreasonably high fees for its depth-of-book data‘also would

have to consider the actions that many data users might take to avoid paying the

2 Source: Rule 605 reports for May 2008 of NYSE and NYSE Arca (available at
www.nyse.com} and Nasdaq (available at www.nasdaqtrader.com). Rule 605
reports cover orders with sizes up to 9999 shares. The average trade size for U.S-
listed stocks currently is less than 300 shares.

92



exchéﬁéé"s high fees. One potential alternative would be for firms to “piggyback” on the
services of another firm that had purchased the data, rather than paying the data fee
themselx'fes. For example, bu};-side institutions could use the algorithmic order routing
services of a broker that had purchased an exchange’s depth-of-book data, rather than
buying the exchange’s data and routing orders themselves. The availability of such
alternatives increases the elasticity of demand for an exchange’s depth-of-book data.

The information preferences of securities professionals are strongly evidenced by
the data thev currently choose to purchase. As noted in the Draft Order, Nasdaq offers its
depth-of-bonk data product for all U.S.-listed stocks for $76 per month, or approximately
$3.50 per trading day. Of the 420,000 professional users who purchase core data in
Nasdag-listed stocks, only 19,000 professional users purchase Nasdaq’s depth-of-book
data product The Evans Report attempts to dismiss this fact by claiming that Nasdaq is a
“monopolist” that has “set prices above competitive levels so that only those that value its
product highly will purchase the product.”*® Yet Nasdaq has priced its depth-of-book
product at a level that is not much more than the price of a cup of coffee per trading day.

Nasdaq’s pricing decision is much more consistent with the view that Nasdaq faces

298 Evans Report at 8 n. 24. The Evans Report also incorrectly cites revenue figures

from Nasdaq’s 2007 Form 10-K for the proposition that Nasdaq “was able to
extract more than 50% of its 2007 market data revenue from its sale of
unconsolidated data.” Id. at 17. This analysis overlooks that Nasdaq separately
repor:s its consolidated data revenues from non-Nasdag-listed stocks (known as
Network A and Network B stocks) under a heading called “Execution and trade
reporaing revenues.” Nasdaq did not disclose the specific amount of its
consclidated data revenues from Network A and Network B stocks in 2007, but
they were substantial. For example, the total core data revenues allocated to
SROs in 2004 were $155 miilion for Network A stocks and $100 million in
Network B stocks (Regulation NMS Release, 70 FR at 37558). As shown in
Table 1 above, Nasdaq currently has a 23.9% share of trading in Network A
stocks, and its share of trading in Network B stocks is higher.
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“significant competitive pressures in attempting to market its depth-of-book data product
to the approximately 400,000 securities professionals that currently purchase only core
data, than the Evans Report view that Nasdaq is a monopolist coercing the 19,000
securities professionals who are willing to pay $3.50 for Nasdaq’s “unique” data ®®

In sum, depth-of-book data is most accurately characterized as useful, but not
essential, for professional traders. NYSE Arca has priced the ArcaBook data for all U.S.-
listed stocks at approximately $1.50 per trading day for professional users. The
Commission believes that this pricing decision cannot reasonably be interpreted as that of
a monopolist able to take advantage of its market power over a small group of
professionals who value the data highly, but rather that of an exchange facing significant
competitive pressures in attempting to sell its data to a large number of professionals.

. The Draft Order also noted the opportunity for new entrants to the market for non-
core data, specifically noting a comparable initiative in Europe by a number of major

securities firms.*®® The Evans Report asserts a myriad of theoretical obstacles to

9 Nasdagq has priced its depth-of-book data for NY SE-listed stocks at $6 per month,

or approximately 27 cents per trading day. The SLCG uses this exceptionally low
fee as a basis to assert that Nasdaq’s $3.50 fee for Nasdaq-listed stocks is “1,100
higher” and evidence of pricing power for Nasdaq-listed stocks. SLCG Study at
31. Yet Nasdaq’s share of trading in NYSE-listed stocks is a very substantial
23%. Rather than directly reflecting the value of the data, Nasdaq’s extremely
low fee for NY SE-listed stocks more likely evidences Nasdaq’s intense efforts to
compete for order flow in NYSE-listed stocks.

300 73 FR at 32765. SIFMA X repeatedly claims that the proposed NYSE Arca fees
are “excessive,” yet also notes that the London Stock Exchange fee for depth-of-
book data is £157.5 per month for non-members. SIFMA X at 9. This fee is
many times higher than the proposed NYSE Arca fees that would total $30 per
month for both members and non-members (based on a pound/dollar conversion
ratio of 1.502 on November 25, 2008, the London Stock Exchange fee converts to
$236.74 per month). Indeed, the London Stock Exchange fee is much higher than
the fee for any exchange depth-of-book data product in the U.S., despite the much
greater trading volume and market capitalization of U.S.-listed stocks. The lower
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-' sec:uritie_s ﬁfms sponsoring a non-core data initiative in the U.S.>*  As noted above,
- hov;rever,' securities firms already have sponsored new equity trading entrants in the U.S,,
and DOJ — one of the U.S. antitrust authorities — cited the existence of these new entrants
‘as s-upport for its finding that the equity exchange markets are competitive.® If
securities firms truly believe that exchanges are attempting to charge unreasonably high
prices for their depth-of-book data, participating in an initiative to offer a competing
source of data is a live option. Indeed, Thomson Reuters noted in its comment on the
Draft Order that the ability of broker-dealers to distribute their own data “is an
undeveloped but important potential source of market data” and that it is “prepared to

work with the broker-dealer community to explore opportunities in the area.’®®

data fees charged by U.S. exchanges is yet one more fact evidencing the
significant competitive forces faced by U.S. exchanges in setting fees for their
depth-of-book data products.

1 Evans Study at 10-12. SIFMA asserted that the European example is not
applicable in the U.S. because European firms are not required to give their data
to exchanges for free. SIFMA IX at 21 n. 69. As discussed in the Draft Order (73
FR at 32766), however, U.S. firms are not required to provide the great majority
of their orders to any exchange and, for the balance, have a choice among
exchanges and FINRA. Moreover, if U.S. firms provided their non-core data
without charge to a new data enterprise, it is not clear why the new enterprise
would operate at a competitive disadvantage to the exchanges in distributing an
alternative data product.

302 See note 274 above and accompanying text.

303 Thomson Reuters Letter at 3. SIFMA X asserts that broker-dealers would be

unable to create a competitive depth-of-book data product in the U.S. because, it
claims, they are required to provide their data to the exchanges. SIFMA X at 9.
As discussed above (text accompanying notes 236-240), the great majority of a
broker-dealer’s orders need not be provided to any SRO (whether an exchange or
FINRA), and the small subset of a broker-dealer’s displayable customer orders
that must be provided to an SRO can be provided to FINRA, rather than an
exchange.
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' . . Finally, with respect to retail investors, the SLCG Study asserts that almost 40%
of their orders are for sizes greater than the displayed size at the NBBO when
presented.’® 1t then presumes, without discussion, that these orders are executed at

—prices inferior to the NBBO and that retail investors need depth-of-book data to “see the
price they are likely to receive for almost. 40% of their orders.”>® This analysis
evidences a profound misunderstanding of how retail orders are handled in today’s equity
markets. In particular, the SLCG Study fails to consider the very substantial availability
of undisplayed liquidity for executing retail orders at non-exchange venues, particularly
OTC market makers and liquidity pools sponsored by broker-dealers. This undisplayed
liquidity enables retail investors to receive executions for most of their orders at prices
equal to or better than the NBBO, regardless of the displayed size at the NBBO. %

. For example, Schwab’s public disclosures concemning its order routing practices
and order execution quality provide an instructive j)icmre of how a broker-dealer with a
substantial number of retail customers handles their orders in foday’s equity markets.*"’

Schwab’s Rule 606 report on order routing for the quarter ending June 30, 2008 reveals

that 93% of its customer orders in U.S -listed equities were “non-directed” — that is, the

customer re]ieci on Schwab to determine where to route the order. Schwab routed 94% of
these customer orders to non-exchange trading venues, rendering it unlikely that either

Schwab or its customers relied on any exchange’s depth-of-book data in making the

34 SLCG Study at 20-21.
W SLCG Study at 21.
36 73 FR at 32770.

307 Schwab’s disclosures are available at www.schwab.com.
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routing detennjnaﬁon for these orders.”™ In addition, Schwab represents that 57.2% of
- shares in listed s.tocks and 61.3% of shares in Nasdaq stocks receive price improvement
.(an execution price better than the NBBQ), and that the ratio of effective spreads to
quoted spreads for customer orders is 96.5% in listed stocks and 94.7% in Nasdag stocks

(that is, customers receive prices on average that are better than the NBBO). In sum,

undisplayed liquidity at non-exchange trading centers enabled Schwab customers to
receive executions for their orders at much superior prices than would be indicated by
any exchange’s depth-of-book data. The inferior prices reflected in such data would
provide a very poor basis indeed to assess whether these retail orders received best
execution.

C. Efficacy of Regulatory Alternatives

A third weakness in the SLCG Study and the Evans Report 1s their failure to
acknowledge the extent to which the current Exchange Act regulatory structure
effectively promotes competition among the U.S. equity markets. They nevertheless
suggest regulatory approaches that would be extraordinarily cosﬂ}./ and difficult to
implement and that would offer little chance of achieving a more efficient outcome than
the market-based approach set forth in the Draft Order.

For example, both the SLCG Study and the Evans Report assert that the market
shares of NYSE and NYSE Arca should be combined for purposes of analyzing market
power over depth-of-book data, even though they are separately registered as national

securities exchanges and operate separate liquidity pools with separate data products and

308 See Nasdaq II1 at 4 (“Rule 606 data from the second quarter of 2008 shows that a
sample of major broker-dealers routed just 15% of retail orders in NASDAQ-
listed stocks to an exchange.”).
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fees. The two cconomic assessments note that, because NYSE and NYSE Arca are under
" common control, they will have an incentive to coordinate their pricing and not compete
with one another.

Exchanges under common control clearly have incentives to avoid competing
with each other. Each national securities exchange, however, is subject to a
comprehensive regulatory structure that is designed to address anti-competitive practices.
This regulatory structure limits the potential for related exchanges to act jointly in ways
that would inappropriately inhibit competition by other exchanges and trading centers
with each related exchange. Section 6 of the Exchange Act requires that the rules of a
national securities exchange be designed to promote a free and open market. Moreover,
it prohibits a national securities exchange from adopting rules that are designed to permit
unfair discrimination among its customers or that would impose an unnecessary or
inappropriate burden on competition. All of these requirements are applied at the level of
the individual registered securities exchange, not at the group level of exchanges that are
under common control. In particular, a proposed exchéngc rule must stand or fall based,
among othar things, on the interests of customers, issuers, broker-dealers, and other
persons using the facilities of that exchange. In sum, an economic analysis of jointly-
controlled corporate behavior that might apply to other less regulated industries is
inapplicable to equity exchanges that are subject to the pro-competitive Exchange Act
regulatory structure.

For example, Section 6 and Exchange Act Rule 603(a) require NYSE Arca to
distribute the ArcaBook data on terms that are not tied to other products in a way that is

unfairly diszriminatory or anticompetitive. Apparently unaware of these regulatory
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requiremenis, tile SLCG Study claims that the Commission “does not consider the
iorpspect of the NYSE exercising monopoly pricing power through tying arrangements”
and notes that “the NYSE has the clear incentive to force users of a product in which an
exchange has monopoly pricing power to also pay for a product in which the exchange
does not have monopoly pricing power.*” The SLCG cencerns may be applicable to
. firms that operate in unregulated markets, but are inapplicable to U.S. equity exchanges.

The effect of the U.S. regulatory structure is apparent when examining the
respective fees for ArcaBook data and NYSE OpenBook data for NYSE-listed stocks.
The Evans Report asserts that these products should not be considered as alternatives for
one another, but does not address why this conclusion is valid from the standpoint of
individual users of data when their use of the two products is not tied in any way.
Customers are free to purchase both, either, or neither. Each product must stand or fall
on its oﬁrn merits. The Evans Report asserts that the revenues of both products will be
retained by the same corporate entity, yet this point is irrelevant from the standpoint of
customers who might be looking for data alternatives. Indeed, if customers decide that
ArcaBook is a better bargain than OpenBook, a shift between the two products would
lead to a $45 per month per customer reduction in revenues for NYSE Euronext. If
customers believe that ArcaBook data is overpriced at $15, *hey can purchase OpenBook
alone and NYSE Euronext will have foregone an opportunity to earn greater revenues by
setting a lower fee for ArcaBook data.

Although the SLCG Study and Evans Report fail to acknowledge the pro-

competitive aspects of the Exchange Act regulatory structure, they nevertheless suggest

3 SLCG Study at 32.
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alternativé regulatory approaches that would be extraordinarily intrusive on competitive
:‘orces; as well as quite costly and difficult to apply in practice. For example, the Evans
Reporf criticizes the Draft Order for not addressing whether an exchange could profitably
mcrease the price of its depth-of-book data by 5-10 percent above a “competitive”
Tevel,>™® but offers no practical guidance for determining this hypothetical competitive
Izvel. Elsewhere, its author has noted that “it seems obvious that the ability of
competition authorities and courts (or indeed of any economist) to distinguish between
efficient (fair) and inefficient (unfair) prices in practice is very low.”?!!

For its part, the SLCG Study notes that “obtaining accurate aﬁd precise data on
the marginal costs of producing a particular good or service (e.g., securities market data)
‘s extremely difficult,” but nevertheless asserts that “there are reasonable alternatives for
assessing levelé and trends of marginal costs.”'> This statement ignores a whole host of
difficulties in calculating the direct costs and common costs of market data — an endeavor

313

that the Commuission discussed at length in 1999 and will not repeat here.”” Moreover,

3 Evans Report at 4.

n David S. Evans & A. Jorge Padilla, “Excessive Prices: Using Economics to

Define Administrable Legal Rules, 1 J. Competition L. & Econ. 97, 118 (March
2005) (“Evans Article™); see also id. at 99 (“no pricing rule or benchmark can be
used to distinguish effectively (i.e., without error) between competitive and
excessive prices in practice”).

- SLCG Study at 26. SIFMA X asserts that there are numerous choices for
reviewing market data fees other than a strict cost-based analysis, but then
outlines an approach that would require specialized teams of staff members and
administrative hearings to adjudicate an unspecified “relationship” of a proposed
fee 10 exchange costs. SIFMA X at 11.

3 Market Data Release, 64 FR at 70627-70630. See Ordover/Bamberger Statement
at 3 n. 4 (“It is widely accepted that there is no meaningful way to allocate
‘common costs’ across different joint products. For this reason, ‘cost-based’
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the SLCG Study assumes, without discussion, that marginal costs would be the
efficiency-enhancing standard to assess fees for depth-of-book data. Elsewhere,
.howevcr, the author of the Evans Report has noted that in “dynamic industries, where

' t).rpically fixed costs are high and incremental costs are low, the ‘competitive’ price is not
given by marginal costs” and that “it is impossible to define ‘competitive’ prices using

3! The exchange industry is highly dynamic, and exchanges are

only information costs.
dependent on their ability to deploy cutting edge technologies. Moreover, the marginal
costs of expanding the capacity of trading systems are extraordinarily low — for the most
part, a trading center need only add servers and communications lines to its existing
hardware and software systems.?"®

In fulfilling its Exchange Act regulatory responsibilities, the Commission is faced
with the pragmatic challenge of determining whether non-core market data fees are fair
and reasonable. It strongly believes that the current level of competition in the U.S.

equity markets provides a much more useful basis to make this determination than a

regulatory attempt to measure market data costs. Although the market for distributing

regulation of the price of market data would require inherently arbitrary cost
allocations.”).

3 Evans Article at 101; see also id. at 99 (“Unfortunately, it is unclear what the

appropriate competitive benchmark is in most real-life circumstances and,
particularly, in dynamic industries where investment and innovation play a
paramount role. Moreover, even if an appropriate benchmark could be defined, it
would still remain unclear how one could, on the basis of the information
typically available to policy makers and industry analysts, determine with
precision whether prices are above, at, or below the competitive benchmark in
practice.”).

33 See Nasdaq 11 at 4 (“The business of operating a market is typified by low

marginal cost for additional volume and markets operating with significant excess
capacity”).
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depth-of-book data may not meet all of the conditions for theoretically perfect

competition, there clearly are significant competitive forces operating in the real world

_« that constrain the exchanges in setting the terms for their data. The Commission

" therefore has concluded that the market-based approach outlined in the Draft Order is the

most appropriate means to meet its regulatory mandate when reviewing non-core data
fees.

C. Review of Terms of the Proposal

As discussed in the preceding section, NYSE Arca was subject to significant
competitive forces in setting the terms of the Proposal. The Commission therefore will

approve the Proposal in the absence of a substantial countervailing basis to find that its

terms nevertheless fail to meet an applicable requirement of the Exchange Act or the

rules thereunder.>'® An analysis of the Proposal and of the views of commenters does not
provide such a basis.

First, the proposed fees for ArcaBook data will apply equally to all professional
subscribers and equally to all non-professional subscribers (subject only to the maximum
monthly payment for device fees paid by any broker-dealer for non-professional
subscribers). The fees therefore do not unreasonably discriminate among types of
subscribers, such as by favoring participants in the NYSE Arca market or penalizing
participants in other markets.

Second, the proposed fees for the ArcaBook data are substantially less than those
charged by other exchanges for depth-of-book order data. For example, the NYSE

charges a $60 per month terminal fee for depth-of-book order data in NY SE-listed stocks.

36 The Exchange Act requirements are addressed in the text accompanying notes

171-175 above.
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Similarly, Nasdaq charges a $76 per month device fee for professional subscribers to

depth-of-book order data on all NMS stocks. By comparison, the NYSE Arca fee is 75%

less than the NYSE fee for data in NY SE-listed stocks, and more than 60% less than the

.]'\'asdaq fee for data in all NMS stocks. It is reasonable to conclude that competitive

pressures led NYSE Arca to set a substantially lower fee for its depth-of-book order data

thar. the fees charged by other markets. If, in contrast, NYSE Arca were a monopoly data

provider impervious to competitive pressures, there would be little reason for it to set

sigrificantly lower fees than other exchanges.’"’

Third, NYSE Arca projects that the total revenues generated by the fee for

ArcaBook data initiaily will amount to less than $8 million per year,?'® and that its

marxet data revenue as a percentage of total revenue is likely to remain close to the 2005

figure, which was approximately 17%.%'® Viewed in the context of NYSE Arca’s overall

317
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See Table 1, note 210 above and accompanying text.

NYSE Arca Response Il at 12 n. 28. The reasonableness of this projection is
supported by referring to the number of data users that have subscribed to
Nasdaq’s proprietary depth-of-book product for Nasdaq-listed stocks. Nasdaq
reports 19,000 professional users and 12,000 non-professional users as of April
30, 2007. Nasdaq Letter at 6. If the same number of users purchased ArcaBook
data for all stocks, the total revenue for NYSE Arca would be $8,280,000 per
year. As noted in Table 1, NYSE Arca has a smaller market share than Nasdaq
and therefore may not attract as many subscribers to its depth-of-book product.
On the other hand, NYSE Arca is charging substantially less for its data and may
attract more users. In the final analysis, market forces will determine the actual
revenues generated by NYSE Arca’s pricing decision.

NYSE Arca Response 111 at 12 nn. 28-29. One commenter noted that the market
data revenues of the NYSE Group, which includes both NYSE and NYSE Arca,
had grown by 33.7% from the third quarter of 2005 to the third quarter of 2006.
See section 111.A.6 above. Although correct, this figure does not demonstrate any
growth in market data revenues because the 2005 figure only included the market
data revenues of NYSE, while the 2006 figure included the market data revenues
of both the NYSE and NYSE Arca. Using an “apples-to-apples” comparison that
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funding; therefore, the fees for ArcaBook data are projected to represent a small portion

.of NYSE Arca’s market data revenues and an even smaller portion of NYSE Arca’s total
revenues (using NYSE Arca’s $§8 million estimate, the fees will amount to less than
12.9% of NYSE Arca’s 2005 market data revenues and less than 1.6% of NYSE Arca’s
2005 total revenues). In addition, NYSE Arca generated approximately $415.4 million in
_revenue from elquity securities transaction fees in 2005.°%° These transaction fees are
paid by those who voluntarily choose to submit orders to NYSE Arca for execution. The
fees therefore are subject to intense competitive pressure because of NYSE Arca’s need
to attract order flow. In comparison, the $8 million in projected annual fees for
ArcaBook data do not appear to be inequitable, unfair, or unreasonable.

One commenter, although agreeing that exchange transaction fees are subject to
intense competitive pressure, asserted that such “intermarket competition does not
constrain the exchanges’ pricing of market data, but it actually creates an incentive for
the exchanges to increase their prices for data.”?' If, however, NYSE Arca were truly
able to exercise monopoly power in pricing its non-core data, it likely would not choose a
fee that generates only a smail fraction of the transaction fees that admittedly are subject
to fierce competitive forces. As discussed above, NYSE Arca was indeed subject to

significant competitive forces in pricing the ArcaBook data.

mcludes both exchanges for both time periods, their combined market data
revenues declined slightly from 2005 to 2006. NYSE Arca Response III at 20.

320 NYSE Group, Inc., Form 10-K for period ending December 31, 2005 (filed March
31, 2006), at 19.

3 SIFMA V at 14-15.
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Several commenters expressed concern that the Proposal woﬁld adversely affect
market transparency.’?? They noted that NYSE Arca previously had distributed the
ArcaBook data without charge and asserted that the new fees could substantially limit the
availabilify of the data. The Petition, for example, stated that “the cumulative impact of
[the Proposal] and other pending and recently approved market data proposals threaten to
place critical data, which should be available to the general public, altogether beyond the
reach of the average retail investor.”*?

Assuring the wide availability of quotation and trade information is a primary

% With respect to non-professional users, and

objective of the national market system.
particularly individual retail investors, the Commission long has sought to assure that
retail investors have ready access to the data they need to participate effectively in the
equity markets. Indeed, the Commission’s 1999 review of market information was
prompted by a concemn that retail investors should have ready access to affordable market
data through their on-line accounts with broker-dealers. The Concept Release on Malrket
Information noted that, in the course of the 1999 review, the Networks had reduced by up
to 80% the fees for non-professional subscribers to obtain core data with the best-priced

quotations and most recent last sale prices.’® It also emphasized the importance of such

affordable data for retail investors:

2 Financial Services Roundtable Letter at 3; Schwab Letter at 5.

33 Petition at 3.
3 Section 11A(a)(1)(C)(iii) of the Exchange Act.

325 Market Information Concept Release, 64 FR at 70614. Since 1999, the Network
data fees applicable to retail investors have either remained the same or been
further reduced. Currently, nonprofessional investors can obtain unlimited
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One of the most important functions that the Commission can perform for
retail investors is to ensure that they have access to the information they
need to protect and further their own interests. Communications
technology now has progressed to the point that broad access to real-time
market information should be an affordable option for most retail
investors, as 1t long has been for professional investors. This information
could greatly expand the ability of retail investors to monitor and control
their own securities transactions, including the quality of execution of
their transactions by broker-dealers. The Commission intends to assure
that market information fees applicable to retail investors do not restrict
their access to market information, in terms of both number of subscribers
and quality of service. In addition, such fees must not be unreasonably
discriminatory when compared with the fees charged to professional users
of market information.**

The Commission appreciates the efforts of the Petitioner and other commenters in
advocating the particular needs of users of advertiser-supported Internet Web sites, a
great many of whom are likely to be individual retail investors. The Commission
believes that the exchanges and other entities that distribute securities market information
will find business-justified ways to attend to the needs of individual investors and, as
markets evolve, develop innovative products that meet the needs of these users and are
affordable in light of the users’ economic circumstances. In this respect, it recognizes the
exchange initiatives to distribute new types of data products specifically designed to meet
the needs of Internet users for reference data on equity pn'c':s.327

The Commission does not believe, however, that the Proposal will significantly
detract ﬁqm transparency in the equity markets. Of course, any increase in fees can

lower the marginal demand for a product. To assess an effect on transparency, however,

amounts of core data for no more than $1 per month each for Network A, B, and
C stocks. See SIFMA 111, Appendix A.

326 Market Information Concept Release, 64 FR at 70614.

2 See note 19 above (NYSE Real-Time Reference Prices and Nasdaq Last Sale
Data Feeds).
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the relevant question is whether the fees for a particular product deter a significant

' numi)er of market participants from obtaining the market data they need because the fees
are not affordable given their economic circumstances.’® Market transparency does not
require that the same products be made available to all users on the same terms and
conditions. Such a one-size-fits-all approach would ignore the important differences
among data users in terms of both their needs and their economic circumstances. Most

"importantly, such an approach would fail to address the particular needs of individual
retail investors.

With respect to professional data users (i.e., those who earn their living through
the markets), the Commission believes that competitive forces, combined with the
heightened ability of professional users to advance their own interests, will produce an
appropriate level of availability of non-core data. With respect to non-professional users,
as well, the Commission believes that the ArcaBook fees will not materially affect their |
access to the information they need to participate effectively in the equity markets.?
The ArcaBook data likely is both too narrow and too broad to meet the needs of most
retail investors, It likely is too narrow for most retail investors when they make their

trading and order-routing decisions, The best prices quoted for a stock in the ArcaBook

328 See Market Information Concept Release, 64 FR at 70630 (“[T]he relevant
Exchange Act question is whether the fees for particular classes of subscribers,
given their economic circumstances and their need for and use of real-time
information, are at a sufficiently high level that a significant number of users are
deterred from obtaining the information or that the quality of their information
services is reduced.”™) .

32 See NYSE Arca Response 11 at 18 (“The overwhelming majority of retail

mvestors are unaffected by the inter-market competition over proprietary depth-
of-book products. For them, the consolidated top-of-book data that the markets
make available under the NMS Plans provides adequate information on which
they can base trading decisions.”).
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data .reﬂect only the NYSE Arca market. Other markets may be offering substantially
better pn'ces; it 1s for this reason that Rule 603(c) of Regulation NMS requires broker-

_ dealers and vendors to provide their customers with a consolidated display of core data in
the context of trading and order-routing decisions. A consolidated display includes the
national best bid and offer for a stock, as well as the most recent last sale for such stock
reported at any market. This consolidated display thereby gives retail investors a
valuable tool for ascertaining the best prices for a stock.

Two commenters stated that the average retail order is 1000 or more shares and is
larger than the size typically reflected in the consolidated quotation in core data.®*® This
issue was raised, however, when the Commission was formulating its approach to non-
core data in 2005. It noted that the average execution price for small market orders (the
order type typically used by retail investors) is very close to, if not better than, the
NBBO.>! In addition, a study by the Commission’s Office of Economic Analysis of
quoting m 2003 in 3,429 Nasdagq stocks found that the average displayed depth of
quotations at the NBBO was 1,833 shares — greater than the size of the average order
cited by commenters.**?

Some commenters suggested that the core data provided by the Networks

disadvantaged retail investors because it was not distributed as fast as the depth-of-book

30 gchwab Letter at 1-2; SIFMA TV at 14.

33 Regulation NMS Release, 70 FR at 37567. Most retail investors receive order
executions at prices equal to or better than the NBBO that is disseminated in core
data. See also Dissent of Commissioners Cynthia A. Glassman and Paul S.
Atkins to the Adoption of Regulation NMS, 70 FR 37636 (estimating that
between 98% and 99% of all trades did not trade through better-priced bids or
offers).

32 90 FR at 37511 n. 108.
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order data obtained directly from an exchange.**® The central processors of core data
must first obtain data from each SRO and then consolidate it into a single data feed for
distribution to the public. While exchanges are prohibited from providing their data to

334 the

direct recipients any sooner than they provide it to the Network central processor,
additional Step of transmitting data to the central processor inevitably means that a direct
data feed can be distributed faster to users than the Network data feed. The size of this
time latency, however, is extremely small 1n absolute terms. For example, a technology
upgrade by the central processor for Network A and Network B has reduced the latency
of the core data feed to approximately 3/100ths of a second.”®* The Commission does
not believe that such a small latency under current market conditions disadvantages retail
investors in their use of core data, but rather would be most likely relevant only to the
most sophisticated and active professional traders with state-of-the-art systems.
Moreover, outside of trading contexts, the ArcaBook data will be far broader than
individual investors typically need. The ArcaBook data encompasses all quotations for a

stock at many prices that are well away from the current best prices. For retail investors

that are not trading but simply need a useful reference price to track the value of their

33 Schwab Letter at 4; SIFMA 1l at 6 n. 11.
33 Regulation NMS Release, 70 FR at 37567.

33 NYSE Arca Response III at 21. The upgrade was completed in April 2007, See
Securities Industry Automation Corporation, Notice to CTA Recipients,
“Reminder Notice — CQS Unix Activation — New Source IP Addresses™ (Apnil
27, 2007) (available at www.nysedata.com). This major upgrade of the CTA data
feed runs contrary to the concern of one commenter on the Draft Order that
exchanges would have little incentive to maintain the quality of core data. NSX 11
at 5-6. ) '
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portfolic and monitor the market, the enormous volume of data regarding trading interest
outside the best prices is not needed.**

Some commenters asserted that the Proposal failed to satisfy the requirements of
Exchange Act Rule 19b-4 and Form 19b-4.%*” Form 19b-4 requires, among other things,
that SROs provide a statem.ent of the purpose of the proposed rule change and its basis
under the Exchange Act. The statement must be sufficiently detailed and specific to
support a finding that the proposed rule change meets the requirements of the Exchange
Act, including that the proposed rule change does not unduly burden competition or
efficiency, does not conflict with the securities laws, and is not inconsistent with the
public interest or the protection of investors. The NYSE Arca Proposal met these
requirements. Among other things, the Proposal noted that the proposed fees compared
favorably to the fees that other competing markets charge for similar products, including
those of other exchangcs that previously had been approved by the Commission.*? B

One commenter argued that NYSE Arca should have addressed a number of

specific points that it raised in opposition to the Proposal, such as including a statement

336 See NYSE Arca Response II at 2 (“duning the ﬁrﬁt ten months of 2005 the number
of messages processed by the Exchanged greatly increased from approximately
9,800 MPS [messages per second] to 14,100 MPS™).

¥ See section II1.A.3 above. In their comments on the Draft Order, commenters

claimed that it in effect would amend Rule 19b-4 without following required
agency rulemaking procedures. NetCoalition V at 7; SIFMA IX at 20. Rule 19b-
4, however, merely sets forth requirements for SROs to follow in preparing their
proposed rule changes. It does not address the substantive nature of Commission
review of proposed rule changes, which necessarily will vary widely depending
on the particular issues raised by the SRO proposal.

38 See Proposal,.71 FR at 33499.

110




of costs to produce the ArcaBook data.®>® The ;Surpose of Form 19b-4, however, is to
elicit information necessary for the public to provide meéningful comment on the
proposed rule change and for the Commission to determine whether the proposed rule
change is consistent with the requirements of the Exchange Act and the rules
thereunder.>*® The Propoéal met these objectives. Although Form 19b-4 requires that a
proposed rule change be accurate, consistent, and complete, inciuding the information
necessary for the Commission’s review, the Form does not require SROs to anticipate
and respond in advance to each of the points that commenters may raise in opp'osition toa
proposed rule change. With this Order, the Commission has determined that the points
raised by the commenter do not provide a basis to decline to approve the Proposal.

Finally, commenters raised concerns regarding the contract terms that will govern
the distribution of ArcaBook data.*! In particular, one notes that NYSE Arca has not
filed its vendor distribution agreement with the Commission for public notice and
comment and Commission approval.®*?

NYSE Arca has stated, however, that it plans to use the vendor and subscriber
agreements used by CTA and CQ Plan Participants (the “CTA/CQ Vendor and

Subscriber Agreements”) to govern the distribution of NYSE Arca Data. Acéording to

3 SIFMA Il at 11-12.

340 Section B of the General Instructions for Form 19b-4.

a See section II1.A.7 above.

32 SIFMA1at 7. In this regard, the c_omménter states that, procedurally, the

Exchange “is amending and adding to the CTA vendor agreement without first
submitting its contractual changes through the CTA’s processes, which are
subject to industry input through the new Advisory Committee mandated by
Regulation NMS.” SIFMA 1 at 8.
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the Exchange, the CTA/CQ Vendor and Subscriber Agreements “are drafted as generic
one-size-fits all agreements and explicitly apply to the receipt and use of certain market
data that individual exchanges make available in ﬁme same way that they apply to data
made available under the CTA and CQ Plans,” and the contracts need not be amended to
cause them to govern the receipt and use of the Exchange’s data.”*® The Exchange
maintains that because “the terms and conditions of the CTA/CQ contracts do not change
in any way with the addition of the Exchange’s market data . . . there are no changes for
the industry or Commission to review.”**

The Commission believes that the Exchange may use the CTA/CQ Vendor and
Subscriber Agreements to govern the distribution of NYSE Arca Data.*** 1t notes that
the NYSE used the CTA Vendor Agreement to govern the distribution of its OpenBook

and Liquidity Quote market data products.**® Moreover, the Exchange represents that,

following consultations with vendors and end-users, and in response to client demand:

32 NYSE Arca Response I at 3.

NYSE Arca Response I at 3 (emphasis in original).

35 The Commission is not approving the CTA/CQ Vendor and Subscriber

Agreements, which the CTA and CQ Plan Participants filed with the Commission
as amendments to the CTA and CQ Plans that were effective on filing with the
Commission pursuant to Rule 608(b)(3)(iii) of Regulation NMS (previously
designated as Exchange Act Rule 11Aa3-2(c)(3)(iii}). See, e.g., Securities
Exchange Act Release No. 28407 (September 6, 1990), 55 FR 37276 (September
10, 1990) (File No. 4-2811) (notice of filing and immediate effectiveness of
amendments to the CTA Plan and the CQ Plan). Rule 608(b)(3)(iii) of Regulation
NMS (previously designated as Exchange Act Rule 11Aa3-2(c)(3)(iii)) allows a
proposed amendment {0 a national market system plan to be put into effect upon
filing with the Commission if the plan sponsors designate the proposed
amendment as involving solely technical or ministerial matters.

36 Securities Exchange Act Release Nos. 53585 (March 31, 2006), 71 FR 17934
(Apnl 7, 2006) (order approving File Nos. SR-NYSE-2004-43 and NYSE-2005-
32) (relating to OpenBook); and 51438 (March 28, 2005), 70 FR 17137 (April 4,
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[The Exchange] chose to fold itself into an existing contract and )

administration system rather than to burden clients with another set of

market data agreements and another market data reporting system, both of

which would require clients to commit additional legal and technical

resources to support the Exchange’s data products.>’

In addition, the Exchange has represented that it 15 “not amposing restrictions on
the use or display of its data beyond those set forth” in the existing CTA/CQ Vendor and
Subscriber Agreements.>** The Commission therefore does not believe that the
Exchange is amending or adding to such agreements.

A commenter also stated that the Exchange has not recognized the rights of a
broker or dealer, established in Regulation NMS, to distribute its order information,
subject to the condition that it does so on terms that are fair and reasonable and not
unreasonably discriminatory.>®® In response, the Exchange states that the CTA/CQ
Vendor and Subscriber Agreements do not prohibit a broker-dealer member of an SRO
participant in a Plan from making available to the public information relating to the

orders and transaction reports that it provides to the SRO participant.m Accordingly, the

Commission believes that the Exchange has acknowledged the rights of a broker or

2005) (order approving File No. SR-NY SE-2004-32) (relating to Liquidity
Quote). For the both the OpenBook and Liquidity Quote products, the NYSE
attached to the CTA Vendor Agreement an Exhibit C containing additional terms
governing the distribution of those products, which the Commission specifically
approved. NYSE Arca is not including additional contract terms in the Proposal.

37 NYSE Arca Response I at 4.
8 NYSE Arca Response I at 3.
9 SIFMAlat7.

3% NYSE Arca Response I at 4,
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dealer to distribute its market information, subject to the requirements of Rule 603(a) of
Regulation NMS.

A commenter also stated that the Exchange has failed to consider the
administrative burdens that the proposal Would impose, including the need for broker-
dealers to develop system controls to track ArcaBook access and usage.”' In response,
the Exchange represents that it has communicated with its customers to ensure system
readiness and is using “a long-standing, well-known, broadly-used administrative
system” to minimize the amount of development effort required to meet the
administrative requirements associated with the proposal.’®* Accordingly, the
Commission believes that NYSE Arca has reasonably addressed the administrative
requiremenfs associated with the Proposal.

VI. Conclusion

It is therefore ordered that the earlier action taken by delegated authority,
Securities Exchange Act Release No. 54597 (October 12, 2006) 71 FR 62029 (October
20, 2006), is set aside and, pursuant to Section 19(b)}(2) of the Exchange Act, the

Proposal (SR-NYSEArca-2006-21) is approved.

By the Commission. - s ( | G ——
._f.(W_ < /Y %

e T

Florence E. Harmon
Acting Secretary

35 SIFMA I at 8.

352 NYSE Arca Response 1 at 4-5.
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UNITED STATES OF AMERICA
Before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 59047 / December 3, 2008

ACCOUNTING AND AUDITING ENFORCEMENT
Release No.. 2904 / December 3, 2008

ADMINISTRATIVE PROCEEDING
File No. 3-11582

: ORDER GRANTING APPLICATION FOR

: REINSTATEMENT TO APPEAR AND PRACTICE

: BEFORE THE COMMISSION AS AN ACCOUNTANT
: RESPONSIBLE FOR THE PREPARATION OR

: REVIEW OF FINANCIAL STATEMENTS REQUIRED
: TO BE FILED WITH THE COMMISSION

In the Matter of

Gary L. Seidelman, CPA

On August 11, 2004, Gary L. Seidelman, CPA (“Seidelman’) was denied the privilege of
appearing or practicing as an accountant before the Commission as a result of settled public
administrative proceedings instituted by the Commission against Seidelman pursuant to Rule
102(e) of the Commission's Rules of Practice.' Seidelman consented to the entry of the order
without admitting or denying the findings therein. This order is issued in response to
Seidelman’s applicatien for reinstatement to appear and practice before the Commission as an
accountant responsible for the preparation or review of financial statements required to be filed
~ with the Commission. ‘

From the first quarter of 1998 through the first quarter of 2000, certain of Anicom,
Inc.’s (*Anicom”) officers and employees engaged in improper earnings management techniques
that inflated Anicom’s revenues by over $38 million and net income by over $20 million.
During this period, Seidelman served as the engagement partner for PricewaterhouseCoopers
LLP’s audits and interim reviews of the financial statements of Anicom. The Commission found
that Seidelman engaged in improper professional conduct within the meaning of Rule
102(e)(1)ii) of the Commission’s Rules of Practice in connection with PwC’s 1999 audit and
first quarter 2000 interim review of Anicom’s financial statements. The Commission
additionally found that Seidelman violated Section 10A(b)(1) of the Securities Exchange Act of
1934 (“Exchange Act”) and that Seidelman caused Anicom’s violations of Sectton 13(a) of the
Exchange Act and Rules 12b-20, 13a-1, and 13a-13 thereunder.

! See Accounting and Auditing Enforcement Release No. 2078 dated August 11, 2004. Seidelman was permitted,
pursuant to the order, to apply for reinstatement after three years upon making certain showings.
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In his capacity as a preparer or reviewer, or as a person responsible for the preparation or
review, of financial statements of a public company to be filed with the Commission, Seidelman
attests that he will undertake to have his work reviewed by the independent audit committee of
any company for which he works, or in some other manner acceptable to the Commission, while
practicing before the Commission in this capacity. Seidelman is not, at this time, seeking to
appear or practice before the Commission as an independent accountant. If he should wish to
resume appearing and practicing before the Commission as an independent accountant, he will
be required to submit an application to the Commission showing that he has complied and will
comply with the terms of the original suspension order in this regard. Therefore, Seidelman’s
denial of the privilege of appearing or practicing before the Commission as an independent
accountant continues in effect until the Commission determines that a sufficient showing has
been made in this regard in accordance with the terms of the original suspension order.

Rule 102(e}(5) of the Commission’s Rules of Practice governs applications for
reinstatement, and provides that the Commission may reinstate the privilege to appear and
practice before the Commission “for good cause shown.”> This “good cause” determination is
necessarly highly fact specific.

On the basis of information supplied, representations made, and undertakings agreed to
by Seidelman, it appears that he has complied with the terms of the August 11, 2004 order
denying him the privilege of appearing or practicing before the Commission as an accountant,
that no information has come to the attention of the Commuission relating to his character,
integrity, professional conduct or qualifications to practice before the Commission that would be
a basis for adverse action against him pursuant to Rule 102(e) of the Commission's Rules of
Practice, and that Seidelman, by undertaking to have his work reviewed by the independent audit
committee of any company for which he works, or in some other manner acceptable to the
Commission, in his practice before the Commission as a preparer or reviewer of financial
statements required to be filed with the Commission, has shown good cause for réinstatement.
Therefore, it is accordingly,

2 Rule 102(e}(5)(1) provides:

“An application for reinstatement of a person permanently suspended or disqualified under paragraph (e)(1)-or (¢)(3)
of this section may be made at any time, and the applicant may, in the Commission’s discretion, be afforded a
hearing; however, the suspension or disqualification shall continue uniess and until the applicant has been reinstated
by the Commission for good cause shown,” 17 C.FR. § 201.102(e}(5}{1).
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ORDERED pursuant to Rule 102(e){5)(i) of the Commission's Rules of Practice that
Gary L. Scidelman, CPA is hereby reinstated to appear and practice before the Commission as an
accountant responsible for the preparation or review of financial statements required to be filed
with the Commission.

By the Commission. -

Florence E. Harmon
Acting Secretary

i M. Peterson
(asistant Secre@ry




UNITED STATES OF AMERICA
BEFORE THE
SECURITES AND EXCHANGE COMMISSION

| . SECURITIES EXCHANGE ACT OF 1934
Release No. 59056/December 4, 2008

“ORDER GRANTING REGISTRATION OF EGAN-JONES RATING COMPANY TO
- ADD TWO ADDITIONAL CLASSES OF CREDIT RATINGS

Egan-Joﬁes Rating Company, a nationally recognized statistical rating
6rganization (“NRSRO™), furnished to the Securities and Exchange Commission
_(“Commi;ssion”) an application under Section 15E of the Securities Exchange Act of
1934 (“Exchange Act”) to register for the two classes of credit ratings described in
clauses (iv) and (v) of Section 3(a)(62)(B) of the Exchange Act. The Commission finds
that the appﬁcation furnished by Egan-Jones Rating Company is in the form required by
Exchange Act Section 15E, Exchangé jl{ct Rule 17g-1 (17 CFR 240.17g-1), and Form
NRSRO (17 CFR 249b.300).

Based on the application, the Commission ﬁnds that the requirements of Section
15E of the Exchange Act are satisfied.

~ Accordingly,

IT IS ORDERED, under paragraph (a)(2) of Section 15E of the Exchange Act,
that the registration of Egan-J ones Rating Company with the Commission for the classes
of credit ratlngs described in clauses (iv) and (v).of Section 3(a)(62)(B) of the Exchange

Actlls .granted‘. ' '- # / é WMW

By the Commission.

Florence E. Harmon
Acting Secretary
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UNITED STATES OF AMERICA
Before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 59058 / December 4, 2008

- ACCOUNTING AND AUDITING ENFORCEMENT

Release No. 2906 / December 4, 2008

ADMINISTRATIVE PROCEEDING
File No. 3-11150

I

|
In the Matter of ORDER GRANTING APPLICATION FOR
" REINSTATEMENT TO APPEAR AND PRACTICE
Kenneth Wilchfort, CPA | BEFORE THE COMMISSION AS AN ACCOUNTANT

On June 4, 2003, Kenneth Wilchfort (“Wilchfort™) was denied the privilege of appearing
or practicing as an accountant before the Commission as a result of settled public administrative
proceedings instituted by the Commission against Wilchfort pursuant to Rule 102(e) of the
Commission's Rules of Practice.! Wilchfort consented to the entry of the June 4, 2003 order
without admitting or denying the findings therein. This order is issued in response to Wilchfort’s
application for reinstatement to practice before the Commission as an accountant.

On April 30, 2003, a final judgment was entered by consent against Wilchfort,
permanently enjoining him from aiding and abetting violations of Section 13(a} of the Securities
Exchange Act of 1934 and Rules 12b-20, 13a-1 and 13a-13 thereunder. The Commission’s
complaint alleged that Wilchfort, as the audit engagement partner and Senior Advisory Partner
for Ernst & Young LLP’s audits of certain financial statements filed by CUC International Inc.
(“CUC”) and Cendant Corporation (“Cendant”), improperly failed to detect that CUC and
Cendant’s financial statements were not presented in conformity with generally accepted
accounting principles. The Commission further alleged that Wilchfort had a duty to withhold his
firm’s audit report containing an unqualified opinion and take appropriate steps to prevent these
financial statements from being filed with the Commission. By failing to do so, Wilchfort aided
and abetted CUC’s and Cendant’s violations of the reporting provisions of the federal securities
laws. '

! See Accounting and Auditing Enforcement Release No. 1795 dated June 4, 2003. Wilchfort was permitted,
pursuant to the order, to apply for reinstatement after four years upon making certain showings.
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Wilchfort has met all of the conditions set forth in the original order and, in his capacity
as an independent accountant, has stated that he will comply with all requirements of the
Commission and the Public Company Accounting Oversight Board, including, but not limited to
all requirements relating to registration, inspections, concurring partner reviews and quality
control standards. In his capacity as a preparer or reviewer, or as a person responsible for the
preparation or review, of financial statements of a public company to be filed with the
Commission, Wilchfort attests that he will undertake to have his work reviewed by the
independent audit committee of any company for which he works, or in some other manner
acceptable to the Commission, while practicing before the Commission in this capacity.

Rule 102(e)(5) of the Commission’s Rules of Practice governs applications for
reinstatement, and provides that the Commission may reinstate the privilege to appear and
practice before the Commission “for good cause shown. 2 This “good cause” determination is
necessarily highly fact specific.

On the basis of the information supplied, representations made, and undertakings agreed
to by Wilchfort, it appears that he has complied with the terms of the June 4, 2003 order denying
him the privilege of appearing or practicing before the Commission as an accountant, that no
mformation has come to the attention of the Commission relating to his character, integrity,
professional conduct or qualifications to practice before the Commission that would be a basis
for adverse action against him pursuant to Rule 102(e) of the Commission's Rules of Practice,
and that Wilchfort, by undertaking to have his work reviewed by the independent audit
committee of any company for which he works, or in some other manner acceptable to the
Commission, in his practice before the Commission as a preparer or reviewer of financial
statements required to be filed with the Commission, and that Wilchfort, by undertaking to
comply with all requirements of the Commission and the Public Company Accounting Oversight
Board, including, but not limited to, all requirements relating to registration, inspections,
concurring partner reviews and quality control standards, in his practice before the Commission
as an independent accountant has shown good cause for reinstatement. Therefore, it is
accordingly, 7

ORDERED pursuant to Rule 102(e)(5)(i) of the Commission's Rules of Practice that
Kenneth Wilchfort, CPA is hereby reinstated to appear and practice before the Commission as an
accountant.

By the Commission.

Florence E. Harmon
Acting Secret

? Rule 102(e)(5)(i) provides: By J Ly a ]OT
“An application for reinstatement of a person permanently suspended or d1qquahAssl ta:Egp$(E?9) or (e)(ry

of this section may be made at any time, and the applicant may, in the Commission’s discretion, be afforded a
hearing; however, the suspension or disqualification shall continue unless and until the applicant has been reinstated
by the Commission for good cause shown.” 17 C.F.R. § 201.102(e)(5)(i).



UNITED STATES OF AMERICA
Before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 59057 / December 4, 2008

ACCOUNTING AND AUDITING ENFORCEMENT
Release No. 2905 / December 4, 2008

ADMINISTRATIVE PROCEEDING
File No. 3-11149

In the Matter of ORDER GRANTING APPLICATION FOR

. REINSTATEMENT TO APPEAR AND PRACTICE

Marc Rabinowitz, CPA . BEFORE THE COMMISSION AS AN ACCOUNTANT

On June 4, 2003, Marc Rabinowitz (“Rabinowitz”) was denied the privilege of appearing
or practicing as an accountant before the Commission as a result of settled public administrative
proceedings instituted by the Commission against Rabinowitz pursuant to Rule 102(¢) of the
Commission's Rules of Practice. Rabinowitz consented to the entry of the June 4, 2003 order
without admitting or denying the findings therein. This order is issued in response to
Rabinowitz’s application for reinstatement to practice before the Commission as an accountant,

On April 30, 2003, a final judgment was entered by consent against Rabinowitz,
permanently enjoining him from aiding and abetting violations of Section 13(a) of the Securities
Exchange Act of 1934 and Rules 12b-20, 13a-1 and 13a-13 thereunder. The Commission’s
complaint alleged that Rabinowitz, as the engagement partner for Emst & Young’s audits of
certain financial statements filed by CUC International Inc. (“CUC”) and Cendant Corporation
(“Cendant”), improperly failed to detect that CUC and Cendant’s financial statements were not
presented in conformity with generally accepted accounting principles. The Commission further
alleged that Rabinowitz had a duty to withhold his firm’s audit report containing an unqualified
opinion and take appropriate steps to prevent these financial statements from being filed with the
Commission. By failing to do so, Rabinowitz aided and abetted CUC’s and Cendant’s violations
of the reporting provisions of the federal securities laws.

! See Accounting and Auditing Enforcement Release No. 1794 dated June 4, 2003. Rabinowitz was permitted,
pursuant to the order, to apply for reinstatement after four years upon making certain showings.
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Rabinowitz has met all of the conditions set forth in the original order and, in his capacity
as an independent accountant, has stated that he will comply with all requirements of the
Commission and the Public Company Accounting Oversight Board, including, but not limited to
all requirements relating to registration, inspections, concurring partner reviews and quality
control standards. 1In his capacity as a preparer or reviewer, or as a person responsible for the
preparation or review, of financial statements of a public company to be filed with the
Commission, Rabinowitz attests that he will undertake to have his work reviewed by the
independent audit committee of any company for which he works, or in some other manner
acceptable to the Commission, while practicing before the Commission in this capacity.

Rule 102(e)(5) of the Commission’s Rules of Practice governs applications for

reinstatement, and provides that the Commission may reinstate the privilege to appear and

7’2

practice before the Commission “for good cause shown.” This “good cause” determination is

necessarily highly fact specific.

On the basis of the information supplied, representations made, and undertakings agreed
to by Rabinowitz, it appears that he has complied with the terms of the June 4, 2003 order
denying him the privilege of appearing or practicing before the Commission as an accountant,
that no information has come to the attention of the Commission relating to his character,
integrity, professional conduct or qualifications to practice before the Commission that would be

. a basis for adverse action against him pursuant to Rule 102(e) of the Commission's Rules of

Practice, and that Rabinowitz, by undertaking to have his work reviewed by the independent
audit committee of any company for which he works, or in some other manner acceptable to the
Commission, in his practice before the Commission as a preparer or reviewer of financial
statements required to be filed with the Commission, and that Rabinowitz, by undertaking to
comply with all requirements of the Commission and the Public Company Accounting Oversight
Board, including, but not limited to, all requirements relating to registration, inspections,
concurring partner reviews and quality control standards, in his practice before the Commission
as an independent accountant has shown good cause for reinstatement. Therefore, it is
accordingly,

ORDERED pursuant to Rule 102(e)}(5)(i} of the Commission's Rules of Practice that
Marc Rabinowitz, CPA is hereby reinstated to appear and practice before the Commission as an
accountant.

By the Commission.

? Rule 102{e)(5)(i) provides:

of this section may be made at any time, and the applicant may, in the Commission’s discretion, be afforded a
hearing; however, the suspension or disqualification shall continue unless and until the applicant has been reinstated
by the Commission for good cause shown.” 17 C.F.R. § 201.102(e}(5)(1).
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SECURITIES AND EXCHANCE COMMISSION
17 CFR Part 240
[Release ﬁo. 34-59062; File No. 57-2‘1-08]'
RIN 3235-AK20 | |
Alr;endm,ent to Municipal Securities Diéclosure
AGENCY: Securities and Exchange Commission.
ACTION: Final rule.
SUMMY: The Securities and Exchange Commission (“Commission™) is adoptil'lg
amendments to a rule under the Seéudﬁes Exchange Act of 1934 (“Exchange Acf”) relating to
mur;icipal secunties disclosure. This ﬁna! rule amends certain requirements regarding the
“information that the broker, dealer, or municipal securities dealer acting E;IS an underwriter ina
primary offering of municipal securities must reasonably determine that an issuer of municipal
securities or an obligated person haé undertaken, in a written agreement or contract for the
‘benéﬁt of holders of the issuer’s municipal securities, to provide. Specifically, the amendments
require the broker, dealer, or municipal securities dealer to reasonably determine that the issuer
or‘obligated person has agreed: to provide the irifonna.tion covered by the written agreement to
the Municipal Securities Rulemaking Board (“MSRB” or “Board”), instead of to multiple
~ nationally recégnized municipal securities ihformat'ion repositories (“NRMSIRS”) and state
information depositories (“SIDs"); and to provide such information in an électronic format and
_accompanied by iﬂeqtifying information as prescribed by the MSRB. The Commission’s |
rulemaking is intended to improve the availability of information about municipal securities to
investors, market professionals, and the public generally. Concurrently, we have approved a

companion pl_'oposal by the MSRB relating to its Electronic Municipal Market Access
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(“EMMA”) system for municipal securities disclosures. Finally, we are withdrawing proposed
amen;:linents to the Rule, issued in 2006, that would have eliminated the MSRB as a location to

which issuers could submit certain municipal dis¢losure documents. -

- EFFECTIVE DATE: July 1, 2009.

FOR FURTHER INFORMATION CONTACT: Martha Mahan Haines, Assistant Director

and Chief, Office of Municipal Securities, at (202) 551-5681; Nancy J. Burke-Sanow, Assistant

Director, Ofﬁcé of Market Supervision, at (202) 551-5620; Mary N. Simpkins, Senior Special

Counsel, Office of Municipal Securities, at (262) 551-5683; Rahman J. Harrison, Special
Counsel, Office of Market Supervision, atl (20ﬁ)'551-5663; David J. Michehl, Special Coﬁnsel,
Office of Market Super\iision, at (202) 551-5627; and Steven Varholik, Attomney, Office of
Market Supervision, at (202) 551-5615, Division of Trading and Markets, Securities and
Exchange Commission, 100 F Street, NE, Washington, DC 20549-6628.

SUPPLEMENTARY INFORMATION: We are adopting amendments to Rule 15c2-12' under

the Exchange Act.?

1. Executive Summary

On August 7, 2008, the Commission published for comment amendments to Rule 15¢2-

12 to provide for a single centralized repository for the electronic collection and availability of

" information about municipal securities outstanding in the secondary market.” The comment

period for the ﬁroposed amendments expired on Septeriiber 22, 2008. The proposed amendments

would require the Participating Underwriter to reasonably determine that the issuer or obligated

! 17 CFR 240.15c2-12.
2 15 U.S.C. 78a et seq.

. . 3 See Secunties Exchange Act Release No. 58255 (July 30, 2008), 73 FR 46138 (August 7,

2008) (“Proposing Release™).



_person has undertaken in its continuing disclosure agreement to provide continuing disclosure
documents: (1) solely to the MSRB; and (2} in an electronic format and accompanied by

: ide.r.ltifying.infonnation, as prescribed by the MSRB. We received twenty-three comment letters
in response to our'proposed amendments from a wide range of commenters.* The respondents
included an issuer; a mutual fund cémplex; NRMSIRs; SIDs; the MSRB; trade organizations
representiﬁg broker-dealers, investment advisors, financial analysts, government financial
officials, and bond lawyers; and individual investors. The majority of commenters supported the
proposed amendments and beliéved that the Commission’s proposal would help improve |
disclosure for municipal securities, protect investors, restore confidence in the market, assist
investors in making informed invcstmént decisions, and make it easier for issﬁers and other
obligated persons to comply with their continuing disclosure agreements. Of the comment letters
we received, twenty expressed their support of the proposed amendments,” two NRMSIRs
opposed the amendments® and one commenter neither expressed its support of nor opposition to
the proposed amendments.” In addition, a number of commenters offered suggestions relating to

the implementation and operation of the proposed disclosure system.®

4 Exhibit A, which is attached to this release, contains the full title of each comment letter
cited herein and the citation key for these letters. Copies of all comments received on the
proposed amendments are available on the Commission’s Internet Web site, located at
http:/fwww.sec.gov/comments/s7-21-08/s72108.shtml, and in the Commission’s Public
Reference Room at its Washington, DC headquarters.

3 See Busby Letter, GFOA Letter, Vanguard Letter, SIFMA Letter, MSRB Letter, NABL
Letter, IAA Letter, Treasurer of the State of Connecticut Letter, e-certus Letter, Texas
MAC Letter, NASACT Letter, OMAC Letter, ICI Letter, NAHEFFA Letter, Multiple-
Markets Letter, NFMA Letter, EDGAR Online Letter, Dickiman Letter, Mooney Letter,
Grant Letter.

6 See SPSE Letter and DPC DATA Letter.
7 See DAC Letter.

8 See, e.g., GFOA Letter, NABL Letter, IAA Letter, e-certus Letter, NAHEFFA Letter,
Multiple-Markets Letter, NFMA Letter, and EDGAR Online Letter.
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In general, commenters supported the use of a single repository for receiving continuing

. disclosures and believed that such an arrangement would be more efficient than the current

decentralized f.system.9 Commenters generally expressed their support for the MSRB as the
I
I
single repository and believed that the MSRB would be a logical operator of the proposed
| ' .

disclosure system. 19 Commenters also expressed their support for the use of an entirely
l _
electronic format for submissions to the single repository, with some commenters stating that

|
paper copies should not be permitted.’' In addition, commenters supported the indexing of
i ' -

- information to be submitted to the single repository but had a variety of opinions on the scope of

the information to be included in such indexing.'> Some commenters expressed concern about

!
1

" access to infofmation submitted to the single repository and the fees that could result from the

‘use of such re_i)ository,I3 with some commenters opposing a system that would impose fees on

issuers, obligated persons or investors.’* One commenter believed that the exemptive provision

" in paragraph fd)(2) of the Rule, which generally is used by smaller issuers, should be retained in

s
l

? See, eig., OMAC Letter, NFMA Letter, and Treasurer of the State of Connecticut Letter.

10 See, e.2., GFOA Letter, Vanguard Letter, SIFMA Letter, NASACT Letter, ICI Letter,
and NFMA Letter.

See, e _g_, Vanguard Letter, at 3, and Multiple-Markets Letter, at 2.

12 ~ See, e __Jg_, GFOA Letter, Vanguard Letter, ICI Letter, OMAC Letter, NAHEFFA Letter
Multiple-Markets Letter, NFMA Letter, Edgar Online Letter, and DAC Letter. Neither

13

the proposed nor the final Rule 15¢2-12 amendments address the specific information to T

be indexed. Indexing information is addressed in the MSRB’s proposed rule change and
the Commission’s approval order relating to the EMMA system and is considered
separately. See Securities Exchange Act Release Nos. 58256 (July 30, 2008), 73 FR
46161 (August 7, 2008) (SR-MSRB-2008-05) (“MSRB EMMA Proposal™) and 59061
(December 5, 2008)(order approving MSRB EMMA Proposal) (“MSRB Approval -
Order”).

13 See, e.g., NFMA Letter, GFOA Letter, Vanguard Letter, IAA Letter, ICI Letter, and

. SPSE Letter.
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its curr_enf fc‘mn. '3 A number of comment letters addressed both the proposed amendments and
the MSRB’s companion proposal to establish a continuing disclosure service within its EMMA
- " system. L .This release describes and addresses olnl.y, those portions of the comment letters that
anla relevant to the proposed amendments; the portions of the comment letters pertaining to the J
.coﬂtinu'ing disclosure component of the MSRB’s EMMA system are considered separately in the
Commission’s order approving the MSRB’s proposal, which we also are issuing today.'”

We have carefully considered all the comments we received regarding the proposed
éx;nendments and, as discussed below, are adopting the amendments, as proposed. In adopting
' these amendments, we are furthering our intent to deter fraud and manipulation in the municipal

securities market by improving the availability of information about municipal securities

outstanding in the secondary market.

I Background -

A. History of Rule 15¢2-12

We hallve long been concerned with improving the quality, timing, and dissemination of
disclosure in the municipal securities markets. In an effort to improve the transparency of the
municipal securities market, in 1989, we adopted Rule 15¢2-12 (“Rule” or “Rule 15¢2-12"") and
an accompanying interpretation modifying a préviously published interpretation of the lqgal
obligafions of underwriters 6f municipal securities.'® At the time of its adoption in 1989, Rule
15¢2-12 required, and still requ.ires, an underwriter acting in a primary offering of mum'cipal-

securities of $1,000,000 or more: ('1) to obtain and review an official statement “deemed final”

5 - See NABL Letter, at 2.

' See MSRB EMMA Proposal, supra note 12.

7 See MSRB Approval Order, supra note 12.

18 See Securities Exchange Act Release No. 26985 (June 28, 1989), 54 FR 28799 (July 10, -
1989) (“1989 Adopting Release™). '




by an issuer of the securities, except for the omission of specified information, prior to making a

bid, ﬁurchése, offer, or sale of municipal securities; (2) in non-competitively bid offerings, to
_ sénd, upor; request, a copy of the most recent preliminary official statement (if one exists) to
potential customers; (3) to send, upon request, a copy of the final official sfatement to potential
customers for a specified period of time; and (4) to contract with the issuer to receive, withina
specified time, sufficient copies of the final official statement to comply with the Rule's delivery
requirement, and the requirements of the rules of thg MSRB."

While the availability of primary offering disclosure significantly improved following the
adoption of Rule 15¢c2-12, there was a continuing concern about the adequacy of disclosure in
the secondary market.”’ To énhance the quality, timing, and dissemination of disclosure in the

secondary municipal securities market, in 1994 we adopted amendments to Rule 15c2-12.%

19 17 CFR 240.15¢2-12.

|
20 In 1993, the Commission’s Division of Market Regulation (n/k/a the Division of Trading .
and Markets) conducted a comprehensive review of many aspects of the. municipal |
securities market, including secondary market disclosure (1993 Staff Report”). Findings \
in the 1993 Staff Report highlighted the need for improved disclosure practices in both |
the primary and secondary municipal securities markets. The 1993 Staff Report found ‘
that investors need sufficient current information about issuers and significant obligors to
better protect themselves from fraud and manipulation, to better evaluate offering prices,
“to decide which municipal securities to buy, and to decide when to sell. Moreover, the
1993 Staff Report found that the growing participation of individuals as both direct and ‘
indirect purchasers of municipal securities underscored the need for sound |
recommendations by brokers, dealers, and municipal securities dealers. See Securities - - i
and Exchange Commission, Division of Market Regulation (n/k/a Division of Trading |
and Markets), Staff Report on the Municipal Securities Market (September 1993)

(available at http://www.sec.gov/info/municipal.shtml).

2 See Securities Exchange Act Release No. 34961 (November 10, 1994), 59 FR 59590
(November 17, 1994) (“1994 Amendments™).

In light of the growing volume of municipal securities offerings, as well as the growing
ownership of municipal securities by individual investors, in March 1994, the
Commuission published the Statement of the Commission Regarding Disclosure
Obligations of Municipal Securities Issuers and Others. See Securities Exchange Act
Release No. 33741 (March 9, 1994), 59 FR 12748 (March 17, 1994). The Commission




“Among other things, the 1994 Amendments placed certain requirements on brokers, dealers; and
munibipal securities dealeré (“Dealers” or, when used in connection with primary offerings,
' --“Pai'ticipat;iﬁg Underwriters”). In adopting the 1994 Amendments, we intended “to deter fraud
-and-manipulation in the municipal secunties market” by prohibiting the underwriting and
subsequent recommendation of transactions in municipal securities for which adequate
_'information was not available on an ongoing basis.?
| Specifically, under the 1994 Amendments, I"articipating Underwriters are prohibited,

subject to certain exemptions, from purchasing or selling municipal securities covered by the
| 'Rule in a primary offering, unless the Participating Underwriter has reagonably determined that
an issuar of municipal securities or an obligated person®® has undertaken in a written agreement
or co_ntrabt for the benefit of holders of such securities (“continuing disclosure agreement”) to
provide specified annual information and event notices to certain information repositories. The
information to be provided consists of: (1) certain annual financial and operating information
and audited financial statements (“annual filings”);>* (2) notices of the occurrence of any of

eleven specific events (“material event notices™);** and (3) notices of the failure of an issuer or

intended that its statement of views with respect to disclosures under the federal
securities laws in the municipal market would encourage and expedite the ongoing efforts
by market participants to improve disclosure practices, particularly in the secondary

market, and to assist market participants in meeting their obligations under the antifraud

provisions. Id.
ks See 1994 Amendments, supra nete 21.
2 Obligated persons include persons, including the issuer, committed by contract or other

arrangement to support payment of all or part of the obligations on the municipal
securities to be sold in an offering. See 17 CFR 240.15¢2-12(f)(10).

24 17 CFR 240.15¢2-12(b)(5)(i)(A) and (B).

25 17 CFR 240.15c2-12(b)(5)(1)(C). The following events, if material, require notice:
(1) principal and interest payment delinquencies; (2) non-payment related defaults;
(3) unscheduled draws on debt service reserves reflecting financial difficulties; -
(4) unscheduled draws on credit enhancements reflecting financial difficulties;



other obligated person to make a submission required by a continuing disclosure agreement

(“faifu‘re to file notices”).2° The 1994 Amendments require the Participating Underwriter to’

" .. reasonably determine that an issuer of municipal securities or an obligated person has undertaken

| : m the continuing disclosure agreement to provide: (1) annual filings to -each NRMSIR; (2) -
méterial event notices and failure to file notices either to each NRMSIR or to the MSRB; and (3)
in the case of states that established SIDs, all continuing disclosure documents’to the appropriate
élD. Finally, the 1994 Amendments revise the deﬁpition of “final official statement” to include
a description of the issuer’s or obligated person’s continuiné disclosure undertakings for the
securities being offcred,. and of any instances in the previous five years in which the issuer or
obligated person failed to comply, in all material respects, with undertakings in previous
continuing disclosure agreements.

B. - Disclosure Practices in the Secondary Market and Need for Improved Availability
to Continuing Disclosure

Since the adoption of Rule 15¢2-12 in 1989 and its subsequent amendment in 1994, the

size of the municipal securities market has grown considerably.”’ There were over $2.6 trillion

(5) substitution of credit or liquidity providers, or their failure to perform; (6) adverse tax
opinions or events affecting the tax-exempt status of the security; (7) modifications to
rights of security holders; (8) bond calls; (9) defeasances; (10) release, substitution, or
sale of property securing repayment of the securities; and (11) rating changes.

In addition, Rule 15¢2-12(d)(2) provides an exemption from the application of péragraph .

(b)(5) of the Rule with respect to primary offerings if, among other things, the issuer or
obligated person has agreed to a-limited disclosure obligation, including sending certain
material event notices to each NRMSIR or the MSRB, as well as the appropriate SID. |
See 17 CFR 240.15¢2-12(d)(2). ' '

2 17 CFR 240.15c2-12(b)(5)(1)(D). Annual filings, material event notices, and failure to
file notices are referred to collectively herein as “continuing disclosure documents.”

o According to statistics assembled by SIFMA, the amount of outstanding municipat
securities grew from $1.2616 trillion in 1996 to $2.617.4 trillion at the end of 2007 See
SIFMA “Outstanding U.S Bond Market Debt” (availabie at
http://www.sifina.org/research/pdf/Overall_Qutstanding.pdf).




~ of municipal securities outstanding at the end of 2007.%% Notably, at the end of 2007, retai]-

| investors held approximately 35% of outstanding municipal securities directly and up to another
36% indirectly through money market funds, mﬁtual funds, and closed end funds.” There is
also substantial trading volume in the municipal securities market. According to the MSRB,
more than $6.6 trillion of long and short term municipal securities were traded in 2007 in more
tban 9 million transactions.>® Further, the municipal securities market is extremely diverse, with
more than 50,000 state and local issuers of these segurities.”

Currently, there are four NRMSIRs*? and three SIDs.* Each of the NRMSIRs utilizes
tl.ie information obtained from continuing disclosure documents to create proprietary information
products that are primarily sold to and used by dealers, institutional investors and other market
participants who subscribe to such products. With respect to the availability of municipal
securities information to retail investors, each of the NRMSIRs also makes continuing disclosure

documents available for sale to non-subscribers.>?

8 See SIFMA “Outstanding U.S. Bond Market Debt” (available at
http://www.sifma.org/research/pdf/Overall Qutstanding. pdf).

2% . See SIFMA “Holders of U.S. Municipal Securities” (available at
ht_tg://www.siﬁna.org[.researchfgdf/Ho]ders Municipal Securities.pdf).

30 See MSRB’s Real-Time Transaction Reporting Statistical Information, Monthly
Summaries 2007 (available at
http://www.msrb.org/msrbi/TRSweb/MarketStats/statistical _patterns in_the muni.htm).

3 See Securities Exchange Act Release No. 33741, supra note 21.

32 The four NRMSIRs are the Bloomberg Municipal Repository, DPC DATA, Interactive
Data Pricing and Reference Data, Inc., and SPSE.

3 The three SIDs are the Municipal Adwsory Council of Michigan, Texas MAC and
OMAC.

4 See http.//www bloomberg.com/markets/rates/municontacts html (Bloomberg Municipal
Repository); http://www.munifilings.com/help/help.cfm (DPC DATA);
http://www interactivedata-prd.com/07company_info/about us/MN/NRMSIR .shtml
(Interactive Data Pricing and Reference Data, Inc.); and
http://www.disclosuredirectory.standardandpoors.com/ (SPSE).




Although the existing practice for the collection and availability of municipal securities
disclosures has substantially improved the availability of information to the market, we believe
that improvements could achieve more efficient, ¢ffective, and wider availability of municipal

securities information to market participants.”> Among other things, improvements in
p P g g P

_information availability may allow investors to obtain information more readily and may help

them to make more informed investment decisions. Specifically, we believe that municipal
securities disclosure documents should be made more readily and more promptly available to the
public and that all investors shbuld have better access to important market information that may
affect the price of a municipal security, such as information in financial statements and notices
regarding defau'lts and changes in ratings, credit enhancement provider, and tax status.

Furthermore, we believe that improved access to the information in continuing disclosure
documents not only would provide the investing public with important information regarding
municipal securities, both during offerings and on an ongoing basis, but also would help fulfill
the regulatory and information needs of municipal market participants, including Dealers,

Participating Underwriters, mutual funds, and others. For example, many mutual funds include

3 The Commission notes that the aspects of the Rule that relate to the provision of

continuing disclosure documents to multiple locations (i.e., to each NRMSIR and SID)
may have engendered certain inefficiencies in the current system. See 17 CFR 240.15¢2-
. 12(b)(5)(1)(A) through (D). For instance, there have been reports that NRMSIRs may not
* receive continuing disclosure documents concurrently, resulting in the uneven availability
of documents from the various NRMSIRs for some period of time. There also have been -
reports of inconsistent document collections among NRMSIRs, possibly due to the failure
of some issuers or obligated persons to provide continuing disclosure documents to each
NRMSIR. Finally, there have been reports indicating possible weaknesses in document
retrieval at the NRMSIRs. See, e.g., Troy L. Kilpatrick and Antonio Portuondo, Is This
the Last Chance for the Muni Industry to Self-Regulate?, The Bond Buyer, August 6,
2007, and comments made at the 2001 Municipal Market Roundtable - “Secondary
Market Disclosure for the 21% Century” held November 14, 2001 (“2001 Roundtable™),
and the 2000 Municipal Market Roundtable held October 12, 2000 (available at
http://www.sec.gov/info/municipal/roundtabies/thirdmuniround.htm and
http://www.sec.gov/info/municipal/roundtables/2000participants.htm, respectively).
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municipal securities in their portfolios that they routinely monitor for regulatory and other '
reasons.’® They do so by reviewing annual filings, as well as material event notices and failure

to fle noti;:es, obtained from NRMSIRs and SIDs.*” In addition, the MSRB requires Dealers to
disclose to a customer at the time of trade all material facts about a transaction known by the
Dealer.*® Furthér, the MSRB ;equires a Dealer to disclose matenal facts about a security when
such facts are reasc;nably accessible to the market.>® Accordingly, a Dealer is responsible for
disclosing tb a customer any material fact coﬁceming a municipal security transaction made

* publicly available through sources such as NRMSIRs, the MSRB’s Municipal Securities

Information Library (“MSIL") system,*® the MSRB’s Real-Time Transaction Reporting System '

36 For example, Rule 2a-7 under the Investment Company Act of 1940 specifies the
characteristics of investments that may be purchased and held by money market funds.
Among other requirements, Rule 2a-7 requires a money market fund to limit its portfolio
investments to those securities that the fund’s board of directors determines present
minimal credit risks (including factors in addition to any assigned rating). See Rule 2a-
7(c)(3), 17 CFR 270.2a-7(c)(3).

3 See, e.g., the comments of Leslie Richards-Yellen, Principal, The Vanguard Group, at the
2001 Roundtable, supra note 35.

38 See MSRB “Interpretive Notice Regarding Rule G-17 on Disclosure of Material Facts™

(March 20, 2002) (available at http://www.msrb.org/msrbl/rules/notgl7.htm). See dlso

Securities Exchange Act Release No. 45591 (March 18, 2002), 67 FR 13673 (March 25,
2002) (SR-MSRB-2002-01) (order approving MSRB’s proposed interpretation of the
duty to deal fairly set forth in MSRB Rule G-17).

39 l_d-

o Municipal Securities Information Library and MSIL are registered trademarks of the
MSRB. The Official Statement"and Advance Refunding Document (“OS/ARD”) system
of the MSIL system was initially approved by the Commission in 1991 and was amended
'in 2001 to establish the MSRB’s current optional electronic system for underwriters to
submit official statements and advance refunding documents. See Securities Exchange
Act Release Nos. 29298 (June 13, 1991), 56 FR 28194 (June 19, 1991) (File No. SR-
MSRB-90-2) (order approving MSRB’s proposal to establish and operate the OS/ARD of
the MSIL system, through which information collected pursuant to MSRB Rule G-36
would be made available electronically to market participants and information vendors)
and 44643 (August 1, 2001), 66 FR 42243 (August 10, 2001) (File No. SR-MSRB-2001-
03) (order approving MSRB’s proposal to amend the OS/ARD system to establish an

1




(“RTRS"), rating agency repofts and other sources of information relating to the>municipal
securities transaction generally used by Dealers that effect transactions in the type of muhicipal

securities at issue.*! Dealers use the information contained in the continuing disclosure

.- documents to carry out these obligations. Therefore, improving access to information in the

co_nﬁnﬁing disclosure documents would help facilitate and simplify the process of gathering the
necessary information to carry out their ob]igations.' For these reasons, we pro_posed, and are
now adqpti:;g, amendments to Rule.15¢2-12 that, in oﬁr view, will provide municipal market -
participants with more efficient access to information in continuing disclosure documents t-o
saﬁsfy their re,;;ulatory reduirements and informational needs.

‘ C. The MSRB’s Electronic Systems

In 2006, the Commission published for comment proposed amendments to Rule 15¢2-12
in response to a petition from the MSRB*? that would permit the MSRB to close its Continuing
Disclosure Information Net (“CDINet”) system, thereby ehminating the MSRB as a location to
which issuers could submit material event notices and failure to file notices.*® In the 2006

Proposed Amendments, we indicated our belief that, given the limited usage of the MSRB’s

"optional procedure for electronic submissions of required materials under MSRB Rule G-
36). ' '

See supra note 38.

©  SeeLefter from Diane G. Klinké, General Counsel, MSRB, to Jonathan G. Katz,
. Secretary, Commission, dated September 8, 2005 (“MSRB Petition”) (File No. 4-508).

43 See Securities Exchange Act Release No. 54863 (December 4, 2006), 71 FR 71109
(December 8, 2006) (“2006 Proposed Amendments™). According to the MSRB Petition,
the CDINet system was designed to permit issuers to satisfy their undertakings to provide
material event notices through a single submission to the MSRB, rather than through
separate submissions to each of the NRMSIRs. The MSRB stated that relatively few
issuers had opted to use the CDINet system, and, in recent years, usage of the CDINet
system had diminished. See MSRB Petition, supra note 42.

41
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CDH\Ieg system, arﬁong other things, the proposed elimination of the provision in Rule 1502-12
- tilat -a{llbws the filing of material event notices with the MSRB was warranted.**

We recently approved the MSRB’s propose& rule change, filed under Section 19(b) of the

ELxchangc Act,® to establish a pilot program for an Internet-based public access portal (“pilot
'porta ™} for the consolidated availability of primary offering information about municipal
securities that currently is made available in paper form, subject to copying charges, at the
MSRB’s public access facility, and electronically by paid subscription on a daily over-night ba.éis
and by purchase of annual back-log collections.® The MSRB has implemented the pilot portal
as a service of its new Internet-based public access system, wﬁch it designated as ﬂ:13 EMMA
systern, as a pilot facility within the MSIL system.

In the course of developing the primary offering information component of the EMMA
system, thé MSRB determined that it could incorporate in the Elv[MArsyst_em the collection and
availability of continuing disclosure documents, thus eliminating the need for the Commission to
adopt its proposed changes to Rule 15¢2-12 to remove the MSRB as a repository of material
event notices.*” As a result, the MSRB submitted to the Commission a proposed rule change,
filed under Section 19(b) of the Exchange Act,*® to expand the EMMA system to accorrunodafe

the collection and availability of annual filings, material event notices and failure to file

4 See 2006 Proposed Amendments, supra note 43.
% 15U.8.C. 78s(b). ’ '

46 See Securities Exchange Act Release No. 57577 (March 28, 2008), 73 FR 18022 (April
2, 2008) (File No. SR-MSRB-2007-06) (order approving the pilot portal). Primary
offering information consists of the official statement and the advance refunding
document that Participating Underwriters are required to send to the MSRB under MSRB

- Rule G-36.

47 " See MSRB EMMA Proposal, supra note 12.
4 15US.C.78s(b).
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not_ices.49 We published the MSRB’s proposal to incorporate continuing disclosure do,c.ume_nts
m thé EMMA system simultaneously with the proposed amendments to Rule 15¢2-12 that we are
EE ad;pting today.*® While the MSRB still intends to propose to terminate its CDINet System,
sui)ject to Commission approval,’ ' the MSRB’s subsequent decision to file a proposed rule
change to expand the EMMA system to accommodate annual filings, material event notices, and
-fgilure to file notices®? has led it to withdraw the MSRB Petition.” In the Proposing Releas;a, we
noted that, in light of our most recent proposed amepdments, we were considering whether to
withdraw our 2006 Proposed Amendments.** We received no comments regarding our proposed
withdrawal of the 2006 Proi)osed Amendments. Therefore, in conjunction with the
Commission’s proposal today to ameﬁd Rule 15¢2-12, the Commission is withdrawing its 2006 .

Proposed Amendments.

' IiI. Discussion of Amendments and Comments Received

A. Amendments to Rule 15¢2-12

We are adopting, without change, our proposed amendments to the Rule, which facilitate
the collection and availability of information about outstanding mulnicipal securitiés. For the
reasons discussed in this release and the Proposing Release, we believe that the amendments are
consister;t with the Commission’s mandate to, among other things, atiopt rules reasonably '

designed to prevent fraud in the municipal securities market.

49 See MSRB EMMA Proposal, supra note 12.

50 E—
51 E
527 m

3 See letter to Florence E. Harmon, Acting Secretary, Commission, from Ernesto A. Lanza,
' General Counsel, MSRB, dated October 22, 2008.

54 See Proposing Release, supra note 3, 73 FR at 46141.
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._ In. su‘nhlma.ry, we are amending paragrap'h (b)(5) of Rule. 15¢2-12, which relates to a —
= Partiéipating Underwriter’s obligation under the Rule to reasonably determine that issuers ;:)r
obliggted persons have contractually agreed to provide specified documents, in connection with
o pnmary offerings subject to the Rule. The final amendments require a Participating Undemrit.er
. fd:ééasonhblj determine that the issuér or obligated person has agreed at the time of a primary
| 6ﬂ;éring: (1) to provide the continuing disclosure documents to the MSRB instead of to each
NRMSIR and the appropriate SID, if any; and (2) to provide the continuing disclosure |
doéumellﬁts in an electronic format and accompanied By identifying informatio'n as prescribed by
the MSRB.>® In addition, the final amendments maice comparable chmges to paragraph (d)(2) of
the Rule, which provides for a limited exemption from Rule 15¢2-12(b)(5) as long as speciﬁed
conditions are met. We also are making revisions to other provisions of Rule 15¢2-12 to reflect
. that the MSRB will be the sole repository and we are providing for a transition mechanism to
accommodate existing continuing disclosure agreements that refer to NRMSIRs. As noted
above, the ruie amendments as adopted are identical to the proposed amendments.
1. Useof a Single Repository
We are adopting amendments to Rule 15¢2-12 to provide for a single c.entralized '
repositoryithat will receive subtr'lissions in an electronic format. These amendments are expected
-fo cnéoﬁrage a more efficient and effective process for the submission and availability of -
continuing disclosure documents. In our view, a single repository that receives subr-nissions
electromcally should assist in facilitating and simplifying the proccss of subnnttmg conﬁnumg

disclosure documents under the Rule. Issuers and obligated persons will be able to comply with

: 5% ' Wenote that, as part of its EMMA proposal filed with the Commiséion under Section
. 19(b) of the Exchange Act, the MSRB set forth the electronic format it proposes to use.
. See MSRB EMMA Proposal, supra note 12.
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their undertakings by submitting their continuing disclosure documents only to one repository, as

" opposed to multiple repositories.

We also believe that having a centralized repository that receives submissions in an
electronic format will help provide ready and prompt access to continuing disclosure documents
by investors.and other municipal securities market participants. Rather than having to approach

multiple locations, investors and other market participants will be able to go solely to one

* : location to retrieve continuing disclosure documents, thereby allowing for a more convenient
" means to obtain such information. Moreover, we believe that having one repository
. electronically collect and make available all continuing disclosure documents will increase the

likelihood that investors and other market participants will obtain complete information about a

municipal security or its issuer, since the information will not be distributed across multiple

repositories. In addition, we expect that the consistent availability of municipal secondary

market disclosures from a single source can simplify compliahce with regulatory requirements

By Participating Underwriters and others, such as mutual funds and Dealers. I_nfoﬁnation
vendors (including NRMSIRs and SIDs) and others also will ha\;e ready access to continuing
disclosure documents from a single source for use in their value-added broducts.

‘We have long bee;n interestcd in improving the availgbility of disclosure in -thé municipal
secﬁri;‘.-ie_s. market. At the t-ime we adopted Rule 15¢2-12 and‘ amended it in 1994, disciosure
documents were submitted in paper fonqn. We believed that, in such an environment .where
docufnént rctrie\lfal would be handled manually, the establishmem of one or m;)re repositories
could- be beneficial in widening the retrieval e;nd availability of iﬁformation in the secondary
gﬁarket, since the public could obtain the discloéﬁre documents from multiple locations. Qur

objective of encouraging greater availability of municipal securities information remains

16




unchanged. However, as indicated above, there have been significant inefficiencies in the )
| . current use of multiple repositories that likely have impacted the public’s ability to retrieve
' -contili'uin'g disclosure documents.*® Although in the 1989 Adopting Release we supported the

" development of an information linkage among the repositories, none was established to help

-broaden the availability of the disclosure information. Since the adoption of the 1994
Amendments, there have been significant advancements in technology and information systems,
mcluding the use of the Internet, to provide information quickly and inexpensively to market
participants and investors. In this regard, we believe that the use of a single repository to |
receive, in an electronic format, and make available continuing disclosure documents, in an
electronic format, will substantially and effectively increase the availability of information about
municipal issues, thereby preventing fraud, and enhance the efficiency of the secondary trading
market.

In the Proposing Release, we requested comment on whether we should amend Rule
15¢2-12 as proposed, or vyhéther it would be preferable to continue to have multiple sources for
such information. In addition, with respect to the transition to a sole repository for continuing ‘
disclosure documents, we requested comment on whether commenters -foreseé any differences
that could occur between the existiné structure of multiple NRMSIRs and one repository .
-regarding the scope, quantity, and continuity of information.

Many commenters supported amending the Rule to provide for only one repository
instead of multiple repositories for the submission of, and access to, continuing disclosure

documents.”’ Generally, commenters expressed the view that the creation of a singfe repository

56 See supra note 35.

57 See, e.g., GFOA Letter, at 1, Vanguard Letter, at 1, SIFMA Letter, at 1, MSRB Letter, at
1, Treasurer of the State of Connecticut Letter, at 1, IAA Letter, at 1-2, Texas MAC
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would be a significant step forward in making municipal disclosure more transparent in its

" scope,*® more efficient in its delivery,” more consistent® and comparable6l across issuers, and

< 'more accessible for investors,** particularly individual investors, and others — enhancing the

"overall efficiency of the secondary trading market for municipal securities.® As discussed
belc;w, two commenters objected to the establishment of a single repository.**

In response to our question about whether having one repository instead of multiple
repqsitories for the submission of, and access to, cqntinuing disclosure documents would
improve access to secondary market disclosure for investors and municipal securities market
participants, commenters expressed the expectation that allowing only one entity to seﬁe as the

‘repository for continuing disclosure documents would greatly streamline the current system and
resolve previous accessibility and consistency issues that resulted from submissions to several
different information repositorivf:s.65 In addition, commenters noted that having a single

repository for secondary market disclosures would benefit investors by allowing them to obtain

Letter, at 1, NAHEFFA Letter, at 1, NFMA Letter, atl NASACT Letter, at 1, and
Multlple-Markets Letter, at 1.

58 See Treasurer of the State of Connecticut Letter, at 1, Mooney Letter, at 1, JAA Letter, at
1, and Multiple-Markets Letter, at 1.

5 See Treasurer of the State of Connecticut Lettcr atl, Texas MAC Letter, and Multiple-
Markets Letter, at 1. :

60 See Treasurer of the State of Connecticut Letter, at 1.
61 See Trea.éurer of the State of Connecticut Letter, at 1, and EDGAR Online Letter.

2 See GFOA Letter, at 2, Vanguard Letter, at 2, SIFMA Letter, at 2, MSRB Letter, at 3,
Treasurer of the State of Connectlcut Letter, at 2-3, IAA Letter, at 1, NASACT Letter, at
1, and ICI Letter, at 3.

63 Sée Treasurer of the State of Connecticut Letter, at 1, EDGAR Online Letter, SIFMA
Letter, at 1, IAA Letter, at 3, and NASACT Letter at 1.

64 ‘See SPSE Letter and DPC DATA Letter.

65 See Treasurer of the State of Connecticut Letter, at 1, EDGAR Onhne Letter, S[FMA
.Letter, at 1, IAA Letter, at 3, and NASACT Letter at 1.

18




complete information without having to search for disclosures in multiple locations. % One

éommenter stated that its members reported that it is rare for municipal securities disclosure

* information currently to be found in one location.*” This commenter expressed the view that a

single repository would significantly improve information availability by allowing investors to
obtain information more readily, increasing the likelihood that investors can obtain more

complete information and enabling them to better protect themselves from misrepresentation or

 other fraudulent activities, and would assist investors in making more informed investment

decisions.®® Ancther commenter echoed this concer when, in discussing the discrepancies that

currently exist, it stated that it is not reasonable to ex'pect an investor to have to search multiple
locations for the same information.® One commenter - a financial information dissemiﬁator -
noted that it is not feasible under the current system for it to have access to municipal bond
diéclosures for the purpose of redistribution to investors because it would have to either: -'(1)
obtain disclosures individually from each of 50,000 different issuers; or (2) pay a NRMSIR an
annual subscription fee or a $25 per document fee, in which case it woul::i still be unable to
redistribute the disclosures because the NRMSIRs have copyrighted the documents by
categorizing and reformatting the documents into a proprietary format.”® This commen?er
further noted thgt oblaining what it referred to as a “fundamental database” of municipal

disclosures is currently problematic because the disclosures are difficult to locate, financial

66 See ICI Letter, at 3, and SIFMA Letter, at 2.
I

67 See ICI Letter, at 3.

Id.
69 See Treasurer of the State of Connecticut Lefter, atl.

7 See EDGAR Online Letter, at 2.

—
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L]

19




reporting between municipaliities differs greatly, and the volume of documents is too great.f1
Anotﬁer commenter also supported the replacement of the current system and agreed with the
Commission that a centralized location for the collection of information would eliminate the
problem of an issuer féiling to provide certain information to every repository, resulting in one
repository not having 1;1 complete set of information.” In addition, a single source of secondary
market information was anticipated by some comunenters to re_duce the costs incurred by market
participants as a result of the existing fragmented system, which forces investors and others to
seek information from multiple sources.”” Furthermore, it was suggested that, as with the
Commission’s EDGAR system for reporting issuers, the establishment of a single repository for
municipal information would encourage links with other information delivéry sources that the
investing public could access, such as free websites, subscriptions, or brokerage services, which
would promote greater familiarity and usage and a more transparent and efficient market.”™

We also requested comment on whether the availability of such information from a single
source would simplify compliance with regulatory requirements by Participating Underwriters
and others. Commenters anticipated that having é single site for continuing discl(;sure
information would assist dealers in meeting their obligation to obtain the information necessary
to estab}isﬁ a reasonable basis for making investment recommendations, improve the due |
diligence activities of underwriters of new offerings, and assist mutual funds in carrying out their

regulatory obligations.” Some commenters indicated a belief that a single repository would

T See EDGAR Online Letter, at 4.

2 ec JAA Letter, at 2.

——

ee ICI Letter, at 3, and SIFMA Letter, at 2.

ee Treasurer of the State of Connecticut Letter, at 1-2.
ee SIFMA Letter, at 2, and ICI Letter, at 3.
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simplify the manner in which municipal issuers, obligated persons and their agents make filings,

and nromote full compliance by issuers and obligated persons with the filing requirements

'contained in continuing disclosure agreements.”

Two commenters that are NRMSIRs opposed having a single repository.77 Both

" commenters stated that the proposed amendments would not accomplish the Commission’s

infonnation goals because the amendments do not address the root cause of current municipal
disclosu;'e problems, such as issuers who file late or fail to file.”® One commenter stated the
Cbmmission’s imformation goals would not be accomplished because of the absence of uniform
accounting and financial reporting standards for issuers in the municipal market.”” One
commenter was of the opinion that the proposed amendment “does nothing to improve the
overall continuing dimlosﬁe regime, except to make the filing materials available free of charge
to the public.”®® This commenter further stated that many problems with the present system of
municipal continuing disclosure would “remain unaddressed in the proposed rule change, as do
other publicly described and measured problems such as the significant level of municipal
continuing disclosure delinquency” and that the “proposed rule cha.nge han no substantive beneﬁt.
to offer.”®' Another éommenter, while noting that numerous inefficiencies exist within the
cu'ﬁent NRMSIR system,-indicated that a single repository system stiil would depend on if, how,

and when an issuer submits information.> The Commission understands that the proposed

7 ee GFOA Letter, at 1, and SIFMA Letter, at 2.

SPSE Letter and DPC DATA Letter.

ec SPSE Letter, at 8, and DPC DATA Letter, at 1.
ce SPSE Letter, at 8.

ge DPC DATA Letter, at 1.

77
78
79
80

.1

EEEEEEER

82 ee DAC Letter, at 3.
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amendments will not necessarily solve every problem found in the current system based on

NRMSIRS and SIDs. Under the current system, it is not possible to determine with certainty

whether gaps in the continuing disclosure document collections of NRMSIRs are the result of
failures by issuers to provide continuing disclosure documents as provided in their continuing

disclosure agreements or failures of NRMSIRs to maintain accurate indices or adequate

document retrieval systems. The Commission believes that the use of a single repository will

make it easier for investors and others to identify isspcrs who fail to file. The Commission
expects that, with the rule amendments, investors will be able to make better informed
investment deéisions and Participating Underwriters and Dealers will be able to fulfill their
regulatory responsibilities more easily and accurately. At the same time, the Commission
l;elieves that the use of a single venue, from which all continuing disclosure documents will be
available to the general public immediately upon being filed, w@ll provide a comprehensive
source of information to NRMSIRs and other vendors to utilize in their value added products.
One commenter, who opposed the amendments, suggested the use of a “cCentral post
office” approach whereby all filings would be supplied to a single location for immediate
redistribution fo all NRMSIRs and SIDs and an index of filings would be available to the general
‘publ.ic atno c}flarge.sf,: Another commenter, who supported a single repository, rel;uéstcd that, in
thé event the Commission determines not to adopt the proposed amendments, it consider the
establishment Iof a “central post office” facility.“ One gommenter, which currently operates

such a “central post office” facility, also supported having of a single repository operated by the

MSRB and indicated its belief that a single repository would be more efﬁcient than the current

B See SPSE Letter, at 2.
34 See GFOA Letter, at 2.
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decentralized s‘j,'stel.n.g5 The Commission has considered a “central post office” approach.
Hovgzé\'/e.r, ;Nh'ile a central post office may benefit NRMSIRs by providing a comprehensive

N -éou;ce of coh-tinuir.lg disclosure documents in an electronic format, it would not result in such

N d.dcuments being made available to the public at no charge. The Commission believes that difect
acc_e'ss to such information from a single repository, without charge, will benefit investors,
particularly indiviéual investors, while providing a comprehensive source of continuing
disclosure documents to information vendors and others who may wish to obtain all filings 6r a
subset thereof, such as filings related to issuers and obligated persons in a single state.

One commenter noted that having a single repository might cause investors and broker-
dealers unduly to rely on the repository’s contents, which it believed would create a risk of
undermining the purpose of protecting investors against fraud.® This commenter provided no
reason for its view that documents supplied to the MSRB would be less reliable than those
supplied 'to NRMSIRs and SIDs directly or through a “central post office.”

While we acknowledge that today’s amendments do not address all of the information
_ challenges of the municipal market, we nonetheless believe that they will be a significant step

forward in improving the availability of, and access to, secondary market municipal disclosures.
As noted abovg, the vast majority of commenters on the proposed amendments beliéved that the
' aﬂ_option of the rule aﬁéndments will simplify and improve the current system. The
Commission also believes that ﬂﬁs will pc the case. With respect to comments favoring a
“Ic.entral post office,” we believe that this approach would fail to achieve the benefits of the
ameﬁdments. For example, with a central post office, there would continue to be no single

location to which investors, particularly individuals, could turn for free access to information

8 See Texas MAC Letter.
8  See SPSE Letter, at 2.
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regardinf;r municipal securities. Instead, individuals or entities that wish to obtain such
infon.n'ation would find it necessary first to access the central post office to find out what

‘ doc'lim.e_nts might be available from NRMSIRs é;nd SIDs and then to contact one or more

: NRMSIRS or SIDs and pay applicable fees to obtain the dc;cument or documents they seek. This
would be a less efficient process than that contemplated by the final amendments, in which
interested persons could directly access, view and print for free continuing disclosure documents
from one place — the MSRB’s Internet site.

Moreover, a “central post .oﬁice” would not, to the same extent as the Commission’s
amendments, simplify compliance with reghlatory requirements by Participating Underwrters,
Dea;lersland others. This is because they wc;uld have to first access the “central post office” to
determine what documents are available and then contact one or more NRMSIRs or SIDs to
obtain these documents. In fact, one commenter that supported the proposed amendments
indicated t'}.lat the proposal, aiong with the MSRB EMMA Proposal, “takes the notion of a central

post office one step further by streamlining the process and removing the necessity and

%7 We therefore anticipate that

inefficiency of forwarding filings to several NRMSIRs and SIDs.
public access to all continuing disclosure documents on the Internet, as provided by the
amendments, will promote market-efficiency and deter fraud by improving the availability of

information to all investors.

2. MSRB as the Sole Repository

In the Proposing Release, we sought comment concerning whether the MSRB should be
the sole repository included in Rule 15¢2-12 or whether another entity, such as a private vendor,

should be the sole repository, instead of the MSRB, and requested that commenters provide

8 See NASACT Letter, at 1.
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reasons for their viewpoints. As proposed, we are revising Rule 15¢2-12 to delete all refere;lces
to NﬁMSIRs and SIDs and in their place refer solely to the MSRB.'

Twelve commenters supported and two commenters opposed our proposal for the MSRB
{o be tﬁe single repository for secondary market cl.isclos;lre.88 Commenters favoring the MSRB
* as the sole repository expressed a belief that the Co-mmission’s oversight of the MSRB as a self-
jregul.atory organization (“SR0O”) and the MSRB’s experience with the complexities of municipal
securities and the municipal securities markets and t‘he MSRB’s direct experience in develobing
and maintaining electronic information systems for the municipal securities market (such as its
MSIL and RTRS systems) would provide si'gniﬁcant value to the framework of the proposed
repository.®® The two commenters that opposed having the MSRB as the sole repository
believed that the current system should be retained and that they and other vendors of municipal
information would be at a competitive disadvantage if the MSRB became the sole repository.” -

Comment also was solicited regarding whether the MSRB’s status as an SRO would be
an advantage or disadvantage to its serving as the sole repository. Three commenters stated a
belief that having the MSRB serve as the sole repository is reasonable because, as an SRO, it is
subjeét to oversight by the Commission.”! One of these commenters also noted that, as a result,

a rule change relevant to the continuing disclosure service of EMMA would be subject to public -

88 See GFOA Letter, Vanguard Le{ter, SIFMA Letter, MSRB Letter, Texas MAC Letter,
NASACT Letter, OMAC Leitter, ICI Letter, NAHEFFA Letter, Muitiple-Markets Letter,
NFMA Letter, and EDGAR Online Letter (each supporting the MSRB as the single
repository). See also SPSE Letter and DPC DATA Letter (each opposing the MSRB as
the single repository). : _

8 See SIFMA Letter, NFMA Letter, and ICI Letter.

% See SPSE Letter, at 2, 7 and DPC DATA Letter, at 2.

8 See Vanguard Letter, SIFMA Letter, and ICI Letter.
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comment and Commission approv:;ll.92 However, a commenter that opposed the proposed

-. amendments suggested that naming the MSRB to be the sole repository would not be appropriate

. because the MSRB would bé reimbursed through mandatory fees assessed against broker-dealers

rather than users.”> This commenter expressed a belief that such costs ultimately would be
passed along by broker-dealers to their customers.” |

We also sought comment on whether the MSRB would be an appropriate operator of a
centralized repository for the collection and availab.jility of continuing disclosure information
about municipal securities, and whether there is a- more appropriate location or means through
‘which s‘ﬁch information could be made readily available to the public without charge. Some
commenters noted that one beheﬁt of having the MSRB act as sole repository would be the
accessibility of comprehensive information regarding municipal securities, including official
statements, continuing disclosure documents and pricing information, without charge at one
location.”> However, one commenter suggested that, by analogy to our EDGAR system, the
Commission might be a more appropriate party to operate such a repoéitory than the MSRB,
which represents only one segment of the market (i.e., brokers, dealers and municipal securities
dealers).*® In addition, one of the existing NRMSIRs indicated its view that it is inappropriate
fora quasi-govemxp_ental entity such as the MSRB to operate a facility that wquld compete with

private business.” Two commenters indicated an overall preference for maintenance of the

%2 See SIFMA Letter, at 3.
% See SPSE Letter, at 11.

% See, e.g., SIFMA Letter, at 2, and NASACT Letter, at 1.
9 See Treasurer of the State of Connecticut Letter, at 2.

9 See DPC DATA Letter, at 2. See discussion below in Section [ILA.3.
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y .
eXisting structure of the Rule — pursuant to which private entities, not the MSRB, provide

Iocatio'ns or means through which such information is made available to the pu-bli(:.s’8

We a;gree with the many commeﬁters whq believed that the MSRB is the appropriate
entity to serve as the single repository. Established pursuant to an act of Congress99 as an SRO
for brokers, dealers and municipal securities dealers engaged in transactions in municipal .
'secu;n'ties, the MSRB is subject to Commission oversight, as provided by the Exchange Act. As
an SRO, the MSRB is required to file its rules and changes to those rules with the Commission.
‘for notice and comment under Section 19(b) of the Exchange Act."’? Pursuant to Sectic;n
15B(b)(2)(C) of the Exchange Act, the MSRB’s rules are fequired to be designed, in part, “to
prevent fraudulent and manipulative acts and practices, to promote just and equitable principles
of trade, ... to foster cooperation and coordination with persons engaged in ;egu]ating, clearing,
settiing, processing information with respect to, and facilitating transactions in municipal
securities, to -remove impediments to and perfect the mechanism of a free and open market in
municipal securities, and, in general, to protect invgstors and the public interest.”'"' The
MSRB’s existing RTRS and MSIL systems, and the primary offering information component of
| the EMMA sy;tem that has been approved by the Comnﬁssion (relating to the submission of
official statements and advance refunding docui'nents), 192 were subject to notice and comment |
and Commission review. Similafly, the MSRB’s proposal to establish a continuing disclosure

component within the EMMA system was subject to notice and comment under Section 19(b) of

.98 See SPSE Letter and DPC DATA Letter.
¥ 15U.S.C.780-4.

10 15U.S.C. 78s(b).

0 15U.S.C. 780-4(b)(2XC).

1,02 See Securities Exchange Act Release No. 57577, supra note 46.
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the Ekchange Act, as would as any future changes to the system.'® Further, we believe tha;, in
'additiOn to being subject to Commission oversight as an SRO, the MSRB is both familiar with
the complexities of municiﬁal securities and the municipal securities market and has experience
in developing and maintaining electronic information systems for that market.'® Collectively,
these_factérs lead us to adopt amendments to Rule 15¢2-12 to provide that the MSRB be the
centralized location for collecting (in an electronic format) and making information about
municipal securities available to the public at no cost.

Although two commenters opposed the proposal for the MSRB to be the sole
repository,'®® the Commission believes that the MSRB’s status as an SRO and experience with
municipal market disclosure make it appropriate for the MSRB to be the sole repository.
Moreover, as discussed in detail throughout the Proposing Release as well as this reiease, the

Commission believes that the current NRMSIR model of disclosure needs to be improved.

106

Many commenters agreed with this view. ™ Although one commenter suggested that the

Commission should be the repository, ‘%7 we believe that the MSRB, in light of its experience
with municipal disclosure and its status as an SRO, will be in a better position to act as the
repository more quickly and efficiently.

N As discussed-below, with respect to the comment that it is inappropriate for a quési-

governmental entity such as the MSRB to operate a facility that would compete with private

+

103 See MSRB EMMA Proposal, supra note 12.

1% For example, the MSRB is experienced with operating CDINet, the MSIL system, an
the RTRS system. :

105 See SPSE Letter, at 2, DPC DATA Letter, at 3.

106 See, e.g., Vanguard Letter, at 2, NASACT Letter, at 1, ICI Letter, at 3, IAA Letter, at 1,
and NFMA Letter, at 1. '

See Treasurer of the State of Connecticut Letter, at 2.
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business, tl;.e Commission believes that any competitive impact that may result from the MéRB’s
_statué as the sole repository is justified by the benefits that such status is expected to provide to

‘ investors, broker-dealers, mutual funds, vendors of municipal information, municipal security
axialyéts, other market professionals, and the public generally.'® Further, as discussed in Section
III.A.3. below, we believe that having the MSRB serve as the repository for the electronic
‘submission and availability of continuing disclosure documents could foster competition for
_ value—added products and services and thus it is not‘ anﬁ-competitive for the MSRB to serve as
the repository. |

With respect to the statement that bfoker-deélers would pass on fees to their customers to

support the EWA system, the Commission notes that the MSRB, as an SRO, would have to file
any fees relating to the use of EMMA with the Commission under Section 19(b) of the Exchange
Act.'® The Commission further notés that broker-dealers currently are charged fees for access
to disclosure documents oEtained from the NRMSIRs that they currently may or may not pass on
to tﬁeir customers. According to the MSRB, it presently anticipates no increase in fecs on
brokers; dealers, and municipal securities dealers who effect transactions in municipal securities

to establish and operate the EMMA system.''® The MSRB has indicated that it has funds on

18 See discussion above regarding the MSRB’s status as an SRO and resulting Commission
oversight, infra Section ITI.A 3.

109 15 U.S.C. 78s(b). Under Section 15B(b)(2)(J) of the Exchange Act, 15 U.S.C. 780-
4(b)(2){J), among other requirements, any fees charged by the MSRB must be
reasonable.

1o Telephone conversation between Earnesto Lanza, General Counsel, MSRB, and Martha
Mahan Haines, Chief of the Office of Municipal Securities and Assistant Director,
Division of Trading and Markets, October 22, 2008. o
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.hand that,_together with amounts it will coliect in the future under its current fee schedule, i£
h be'lie\‘/é’s will be sufficient to establish and operate the EMMA system. """

IIndeed, we anticipate that the accessibility of documents through the repository wﬂl
N '
greatly benefit dealers in satisfying .their obligation to have a reasonable basis for investment

‘ recommendations .and other regulatory 1éesponsibilities, in addition to investors and other market
" participants who seck information about municipal securities. All commenters who addressed

this issue supported this conclusion. '

3. Competitive Concerns with a Single Repository

In the Proposing Release, we discussed the competitive implications generally of having
a single repository for continuing disclosure documents and speciﬁca}ly of having the MSRB
serve as the sole repository and sought commentersf views on potential competition issues. Wit.h
respect to the Exchange Act goal of promoting competition, we note that, when we adopted Rule
15¢2-12 in 1989, we strongly supported the development of one or more central repositones for

municipal disclosure documents.'"?

We “recognize[d] the benefits that may accrue from the
“creation of competing private repositories,” and indicated that “the creation of central sources for
municipal offering documents is an important first step that may eventually encourage

widespread use of repositories to disseminate annual reports and other current information about

issuers to the secondary markets.” 14 Further, when we adopted the 1994 Amendments, we

-

111
. id. , ) :
2 See SIFMA Letter, at 2, ICI Letter, at 3, Dickman Letter, Grant Letter, and Mooney
Letter.

13 See 1989 Addpting Release at 54 FR 28807, supra note 18. See also Securities Exchange
Act Release No. 33742 (March 9, 1994), 59 FR 12759 (March 17, 1994) (File No. S7-5-
94) (proposing release for the 1994 Amendments) (1994 Proposing Release™).

ns See 1989 Adopting Release, supra note 18. See also 1994 Proposing Release, supra note
113. ‘ .
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stated that. the “requirement to deliver disclosure to the NRMSIRs and the appropriate SID z;lso
: alIay[.e.d] the anti-competitive concerns raised by the creation of a single repository.”115

Since the adoption of the 1994 Amendments, there have been significant advancements
in technology and informati‘oq systems that allow market participants and investors, both retail
ard institutional, easily, quickly, and inexpensively to obtain information through electronic
mezans. The exponential growth of the Internet and the capacity it affords to investors,
particularly individual investors, to obtain, compile ?nd review information has likely helped to
keep investors better informed. In addition to tﬁe Commission’s EDGAR system, which
contains filings by public companies required to file periodic reports and by mutual funds, we
have increasingly encouraged and, in some cases required, the use of the Internet and websites
by publlic reporting companies and mutual funds to provide disclosures and communicate with
irvestors.''®

Our adoption of the proposed amendments, which providé for having a single repository
for the electronic collection and availability of continuing disclosure documents, will help further
the Exchange Act objective of promoting competition because information about municipal
securities will be mdre widely available to market professionals, investors, information vendors,
and others asa result of the final amendmer_lts. For example, we believe that competition among

vendors can increase because vendors can utilize this information to provide value-added

1.5 See 1994 Amendments, supra note 21,

e See, e.g., Securities Exchange Act Release Nos. 52056 (July 19, 2005), 70 FR 44722

(August 3, 2005) (File No. §7-38-04) (adopting amendments to encourage and, in some
cases, mandate the use of an Internet site in securities offering); 56135 (July 26, 2007),
72 FR 42222 (August 1, 2007) (File No. S7-03-07) (adopting amendments to the proxy
rules under the Exchange Act requiring issuers and other soliciting persons to post their
proxy materials on an Internet Web site and providing shareholders with a notice of the

* Internet availability of the materials); and 58288 (August 1, 2008), 73 FR 45862 (August '
7, 2008} (File No. §7-23-08) (1nterpretat1ve release providing guidance on the use of
company Web sites).
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services to municipal market participants. The rule amendments also may promote competi.tio_n
ip thé purchase and sale of municipal securities because the greater availability of information,

. delivered electronically through a single repository, may instill greater inves;tor confidence in the
municipal securities market. Moreover, this greater availability of information also may
encourage improvement in the completeness and timeliness of disclosures by issuers and
.obligated persons and may fé_ster interest.in municipal securities by retail and institutional

" customers. Asa l;esult, more investors may be attrapted to this market sector andlbroker-dealers
may compete for their business.

In the Proposing Release, we acknou-'ledged that a{doption of the proposed ameﬁdments
potentially could have an adverse impact on one or more existing NRMSIRs, especially if their
bl.lsiness modéls depended on their status as a NRMSIR. Moreover, since NRMSIRs have
| received compensation for providing gbpies of continuing disclosure documents to persons who
request them, we noted that one or more NRMSIRs possibly could be adversely affected by the
rule amendments, if they no longer have available to them a steady flow of funds from providing
for a fee copies of continuing disclosure documents to persons who request them. As aresult of -
the final amendments, a NRMSIR could find that it would have to revise its cuwrrent manner of
doing business or faég a significant dpwntum in ifs business operations. Vendors of infdrmatioﬁ
about rnum'ciﬁal securities, otherl than NRMSfRs, also could be affected by the final amendments
because the MSRB propéses to provide‘information electronically free of charge. -

In addition, becaus¢ there would be just one repdsitory, in lieu of the four NRMSIRs, thp
Prop(;sing Release noted that the proposed amendments could reduce competition with respect to
services provided by NRMSIRs as information vendors. In addition to supplying municipal

disclosure documents upon request, NRMSIRs also provide value-added market data services to
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municipal investors that incorporate continuing disclosure information. We noted in the
Proposing Release that, if NRMSIRs are 'fldversely affected by the proposed amendments, it is
possible that there popld be a reduction in these value-added marke; data ser\}ices; relating.to
municipal securities or a loss of innovation in offering competing information services regarding
municipal securities.

r We feceived comment letters from two NRMSIRs that raised concerns about the

competitive effects of the proposed amendments.'"’

The primary concems, raised by both
commenters, re-la'te to the MSRB’s rolé as the sble repositor}.' of continuing disclosure documents
and the competitive effects that fhis would have on existing vendors of rﬁmicipa] disclosure
information. One commenter stated that the Commission’s proposal “would allow the MSRB to
impose restrictions on municipal issuers and obligated persons by limiting the filings to a single,
electronic format.”'"® In addition, this commenter noted that the Commission’s proposal would
place the MSRB “in direct competition with commercial vendors who have ser_ved the market as
practical implementers of Rule 15¢2-12 without any subsidy for more than a decade.”"'® This
commenter also expressed concern that the MSRB would unfairly discriminate against private
vendors by controlling their access to information through fee structures and dissemination of
info'rmation.'120 The Commission 'a.ck.nowled_ges that the existing NRMSIR éystem was arn
improvement over tl;e disclosﬁe regime that was in place pﬁ;)r to its creation. However, we
believe that there have been si ghiﬁcant jmprovcments in technq]ogy that will allow for increased

access to municipal disclosure information to investors and others for free via the Intemnet.  This

7 gee DPC DATA Letter and SPSE Letter.
118 Gee DPC DATA Letter, at 1.

19 See DPC DATA Letter, at 2.
120

I'_"‘]
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supports having thg MSRB serve as the sole repository. We continue to believe that our ﬂlé
: émendments being adopted today are a significant step forward in fostering greater availability
of mﬁnicipal disclosures to a broad range of marlgef participants, investors, and other individuals
and entities, thereby preventing fraud. Moreover, wé-note that a majority of commenters
recognized thefe were inefﬁciencies with respect to the current municipal disclosure system and
supported the proposed amendments. '*' |
Another commenter echoed similar sentimer}ts as the commenter above and cited to the

Commission’s statements in adopting Rule 15¢2-12 in 1989 and amendments to the Rule in
1994, which discussed possible anti-competitive concerﬁs regarding the use of a single
repository. '22 This commenter noted that eliminating the NRMSIR function would upset the
balance of its current business model and have an impact on its ability to provide value-added
products and services.'> The commenter disputed that the potential burdens on competition -
would be justified by the proposed amendments’ adoption because, in its view, the current issues
with municipal disclosure lie in the quality and timeliness of the information that is filed.'** This
commenter also urged the; Commission to adopt an alternative aﬁproach. 125 Under this
commenter’s proposal, the MSRB would not be the sole repository for municipal disclosure
infohn_ationa '26 Instead, this commenter proposed having an unspecified entity serve as a central
‘electronic post office for municipal disclosure information where “issuers and obligors would

file documents through a single electronic format” and such entity “would then forward the

12 See supra notes 57-64 and accompanying text.

122 See SPSE Letter, at 5-7.
123 See SPSE Letter, at 7.

124 See SPSE Letter, at 7-8.
125 See SPSE Letter, at 3-5.
126 See SPSE Letter, at 4.
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-~ centrally-filed documents in real time to the NRMSIRs.”'?’ The commenter expressed no
opinion regarding the identity of the entity that should serve as the central electronic post office

or how such entity would be chosen.'?®

Although two commenters questioned whether the proposed amendments wouild benefit
competition,'?* the Commission continues to believe that having a single repository will provide
the benefits discussed throughout the release and will not have a significant adverse effect on the
ability or willingness of private information vendorsf to compete to create and market value-
added data products. Commercial veﬁdors will be able to readily access the information made
available By the MSRB to re-disseminate it or use i.t in whatever v-alue-added products they mz-1y

wish to provide.'*°

In fact, we believe a single repository in which documents are submitted in
an electronic format could encourage the private information vendor;s to disseminate municipal
securities information by reducing the cost of entry into the information services market. We
also believe that existing vendors may need to make some adjustments to their infrastructure,
facilities; or services offered. However, we believe that some vendors could determine that they
no longer will need to invest in the infrastructure and facilities necessary to collect and store

continuing disclosure documents, and new entrants into the market will not need to obtain the

information from multiple locations, but rather could readily access such information from one

7]

127 ee SPSE Letter, at 2. See discussion above in Section IIL.A.1.
128

lH
= |

a

122 See DPC DATA Letter, at 2, and SPSE Letter, at 6-8.

130 In addition to making available such information on the MSRB’s Web site through
EMMA, the MSRB has indicated that it will make continuing disclosure documents
available by subscription for a fee to information vendors and other bulk data users on
terms that will promote the development of value-added services by subscribers for use
by market participants. See MSRB EMMA Proposal, 73 FR at 46163. The fees for this
subscription service will be subject to a proposed rule change to be filed with the
Commission under Section 19(b) of the Exchange Act.
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centralized source. Thus, we believe that all vendors sﬁould be able to obtain easily contim;ing :
disclosure documents and should be able to compete in providing value-added services.

We; previously stated that we would speci.ﬁéally consider the competitive irnialications of
the MSRB becoming a repository.'>! In addition, we stated that if we were to conclude that the
MSRB’s status as a repository might have adverse competitive implications, we would consider
whether we should take any action to address these effects.'*? As noted earlier, we recogm;ze
that competititlm with respect to certain information'services regarding municipal securities that
are provided by ihe existing NIiMS[Rs could decline should the MSRB become the central
repository. Two commenters suggested in their comment Iétters that a (iccrease in competition
could occur as a result of t_‘he Comrhission’-s rulemaking.'*® As discussed in more detail above
and in the Proposing Release, circumstances have changed sipce-we last considered Rule 15¢2-
12 amendm'ents in 1994. For example, technology developments have facilitated a(.:cess to
iﬁfonnatioh and access to municipal information typically is subject to a fee and can be difficult _
for individuals to obtain. Further, the NRMSIRs did not develop a system of linkages with each
other. We continue to believe that one of the benefits in having the- MSRB as the sole repository
will be_thc MSRB’s ability to provide a ready source of continuing disclosure documents to other
information vendors.who wish to use that information for thei; products. Private vendors could
atilize the MSRB in. its capacity as a repository as a means to collect information from the

continuing disclosure documents to create value-added products for their customers. '

131 See Securities Exchange Act Release No. 28081 (June 1, 1990), 55 FR 23333 (June 7,
1990) (File No. SR-MSRB-89-9),

132 Id
133 See DPC DATA Letter and SPSE Letter.

13 The Commission notes that two commenters raised concerns with the potential -
subscription fees associated with having the MSRB as the single repository. The
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With respect to concemns that the MSRB could control private vendors’ access to

information through unfair fee structures and biased dissemination of information, we note that,

as an SRO, the MSRB will need to file its fee changes and rule proposals relating to its EMMA

system with the Commission under Section 19(b} of the Exchange Act. When the Commission
publishes any such proposed rule changes, interested parties will have the opportunity to
comment and bring to our attention any potential issues that they discern.

We do not believe that there are competitivq implications that would uniquely apply to
the MSRB in its capacity as the sole repository. As we have noted, we believe the MSRB’s
status as an SRO wiil pr'ovid.e an additio’nal level of Commission oversight since changes to its

rules relating to continuing disclosure documents will have to be filed for Commission

~ consideration as a proposed rule change under Section 19(b) of the Exchange Act. Accordingly,

we believe that any competitive irﬁpact that may result from the MSRB’s status as the sole
repository is justified by the bent':ﬁts that such status is expected to provide to investors, broker-
dealers, mutual funds, vendors of muﬁicipal information, municipal security analysts, other
market pfofessionals, and the public generally. |
4. Electronic Documen.t Submission

Because the current environment differs ma;kedly from the time when :Rule 15c2-12 was
adopted. in 1989 and subseqﬁent]y amended in 1994, we ﬁelieve that it is appropriate to adopt an .
approach that utilizes the significant -tec}mological advan(':es, such as the developmént and use of o

various electronic formats, which have occurred in the intervening years. Thus, we are adopting

Commission notes that the MSRB will be required to file a proposed rule change with the
Commission pursuant to Section 19(b) of the Exchange Act regarding any subscription
fees for a data stream that it proposes as well as any changes to those fees.
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the proposed amendments that specify that continuing disclosure documents must be provid;ed to
the MSRB,in an electronic format as specified by the MSRB.'**

We believe that thlis method of submission Qill better enable the infoﬁn_ation to be
promptly posted by the single repository and made available to the public without charge.
Electronic submission also will eliminate the need for manual handling of paper documents,
which can be a less efficient and more costly process. For in-stance, the submission of paper-

documents would require the repository to manually review, sort and store such documents.

There is also a potential for a less complete record of continuing disclosure documents at the

repository if such documents are submitted in paper to the repository and, for instance, are
misplaced or misfiled. The Commission believes that submissions in an electronic format will
not be burdensome on issuers or other obligated persons, since many continuing disclosure |
documents already are being created in an electronic format and, as a result,-are readily
transmitted by electronic means.

We requested comment on the proposed amendments to provide continuing disclosure
documents in an electronic format, including whether submitting continuing disclosure
documents in an electronic format would increase the efficiency of submission and availability
of continuing disclosure documents, and w_av}iether submitfing the documerits in an electronic
format would fa_tcilitate widef availability of the information; Furthermore, we requested
comment concerning whether the pr(;poqsed amendments should allow for the submission of

-ﬁaper' documents and, if so, whether any conditions should be imposed in cc}nnectién with paper

135 We note that the MSRB will be required to file a proposed rule change with the
' Commission pursuant to Section 19(b) of the Exchange Act regarding the electronic
format that it wishes to prescribe as well as any changes to that format. In fact, the
MSRB prescribed the format for submissions of continuing disclosure documents in a
recent filing with the Commission. See MSRB EMMA Proposal, supra note 12.
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submissions. Comments also were requested on whether the proposed amendments should allow

for tﬁe’ availability of paper copies upon request from the central repository.

The commenters who addressed tflis topic supported the proposal that, undep continuing
" disclosure agreements, continuing disclosure documents must be provided in an electronic
format.'®® These commenters generally expressed the opini.on that the current disclosure system,
which relies on paper-based ﬁlings, should be updated in light of today’s use of, and advances in,
technology and that the electronic submission of doeujnents would better enable the information
to be promptly submitted, categorized, and posted on the Intemet for investor use. In addition,
one commenter noted that “the proposed amendments provide for necessary flexibility in
changes to technology by delegating to the MSRB the authority to determine electronic

»137 Further, one commenter mentioned that, while some

- formatting and identifying information.
issuers, especially smaller idsuers, may ﬁave to purchase new software in order to submit
electronic documents, the overall long-term savings that an electronic-based central repository
would provide would benefit state and local governments and authorities.'®® However, as
discussed in Section IT1.A.6. below, two commenters expressed the opinion that smaller issuers -
may need additional ﬁme to adapt to the need to obtain documents in an electronic format." No
" commenters suggested that the MSRB should eccept paper documents.

- Two commenters'* urged' the implementation of an interactive data format (i.e., XBRL)

for EMMA. In the Proposing Release, we noted that the availability of audited financial

136 See Vanguard Letter, IAA Letter, e-certus Letter, NASACT Letter, ICI Letter, Multiple-
Markets Letter, NFMA Letter, EDGAR Online Letter, SPSE Letter and DAC Letter.

137 See SIFMA Letter, at 3.

138 See GFOA Letter, at 2.

139 See NASACT Letter, at 2, and GFOA Letter, at 2.

10" See e-certus Letter, at 2, and EDGAR Online Letter, at 6.
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statements and other financial and statistical data in an electronic format by issuers and 6bligatéd
“persons could encourage the establishment of the neée;:sa;y taxonomies and permit states and
local governments and other obligated persons to: make use of XBRL in the future, should they

wish to do so.'!

The final amendments to the Rule do not designate the electronic format or
fo_ImatS'that EMMA will accept; instead, they provide that the MSRB vs}ill preséribe the format,
which will be subject to the Section 19(b) rule filing process. Nevertheless, we note that this
provision allows flexibility for future implerﬁeﬁtétiqn of improved methods for the electronic
presentation of information. |

One commenter stated that the design of the electronic filing format should be entrusted .
to a joint industry committ‘re:e.142 This commenter further riot.cd it; belief that the notice and
- comment process would not be an adequate substitute for a joint industry working group because
it would not permit ongoing dialogue. 13 While we do not believe that a joint industry
commiittee is the only method by which the electronic filing format could.be determined, we do
believe that the notice and comment process is necessary to allow issuers, obligated persons and
others a method for'pr-ovi_ding input in the determination of the electronic filing format. The
Commission notes that our rule amer;dments do not preclude the formation ofa joint industry
cgmmittce that would be able té work with the MSRB ih designing the electronic filing ifOrmaf. |
-In additi-on,IWe expect that the MSRB would welcome an ongo_ing dialogue with those industry
participants that wish to provide input on the electroﬁic filing fonﬁat and any other aspects of the

continuing disclosure component of the EMMA system.

141

e

ee Proposing Release, 73 FR at 46144 n.64.

142 ee SPSE Letter, at 9.
143

= |
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5. Identifying Information

" To enable the continuing disclosure documents to be identified and retrieved accurately,
we are adopting new subparagraph (b)(5)(iv) of Rule 15¢2-12, as proposed to be amended, to
require Participating Underwriters to reasoriably determine that the issuer or obligated person has
undertaken in writi;lg to accompany contin-uing disclosure documents submitted to the MSRﬁ
with identifying infoﬁnation as prescribed by the MSRB. Simlarly, the C;ommission is adopting
a conforming change to subparagraph (d)(2)(ii}(C) Qf the Rule, relating to the limited
undertaking set forth in Rule 15¢2-12(d)(2)(ii), to specify that continuing disc;losure agreements
provide that the relevant continuing disclosure documents shall be provided to the MSRB and
shall be accompanied by identifying information as prescribed by the MSRB. !4

We believe that providing identifying information with each submitted document will
permit the repository to sort and categorize the document efficiently and accurately. We also
anticipate that the inclusion w1th each submission of the basic information needed to accurately
identify the document will facilitate the ability of investors, market participants, and others to
reliably search for and-locate reIeva;nt disclosure; documents. Facilitation of the efficient retrieval

of information is designed to decrease the possibilities for fraudulent practices. Furthermore, we

, — expect that there will be a minimal burden on Participating Underwriters to comply with this

requirement because the only change is that they would need to determine reasonably that issuers
and obligated persons have contractually agreed to supply the identifying information prescribed

by the MSRB. On the other hand, there will be a significant benefit to investors and other

144 The MSRB proposed certain identifying information to be required in the MSRB EMMA
Proposal, which the Commission is also approving. See supra note 12. We note that the
MSRB would be required to file a'proposed rule change with the Commission pursuant to
Section 19(b) of the Exchange Act regarding any additional identifying information and
any changes to that information that it wishes to prescribe.
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municipal market participants as a result of this amendment because they will be able to more

easiljr retrieve from the MSRB the information that they seek. Indeed, issuers and other
obligated persons that choose to submit continuing disclosure documents through some existing
dissemination agents and document delivery servipes already are éupplying identifying
information with their submissions.'**

The Proposing Release also requested comments regarding supplying identifying
information as prescribed by the MSRB and regardipg alternative methods that would assist
mvestors and muni.cipal market participants in locating specific information about a municipal
security that is submitted under the Rule.

Commenters generally supported requiring Participating Underwriters to reasonably
determine that the issuer or obligated person has undertaken in writing to accompany ail
documents submitted to the MSRB with identifying information as prescribed by the MSRB. "¢
In addition, one commenter did not believe that this determination would impose an

147

unreasonable burden on underwriters.'*’ The need for such information was generally perceived

as essential to permit investors and others to access continuing disclosure documents from the

145 The commitment by an issuer to provide identifying information exists only if it were

included in a continuing disclosure agreement. As a result, issuers submitting continuing __ _-

disclosure documents pursuant to the terms of undertakings that were entered into prior to
the effective date of the final amendments and that did not require identifying -
information will be able to submit documents without supplying identifying information. -
Nevertheless, we encourage such issuers to include identifying information when they or
their agent submit continuing disclosure documents to the repository. See also Section
I1.C., infra discussing transition issues. '

146 S_ee, e.g., GFAOQ Letter, at 2, Vanguard Letter, at 4, SIFMA Letter, at 2, Texas MAC
Letter, OMAC Letter, ICI Letter, at 5, Multiple-Markets Letter, at 2-3, NFMA Letter, at
1, and Edgar Online Letter, at 3.

147 See SIFMA Letter, at 2.
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MSRB."® Two commenters observed that in order for the EMMA system to sort and categorize
disclosure documents efficiently and accurately, submissions to EMMA should include specific -
identifying inforr.nation.w3 Two other commenters noted that the need for identifying

1.1° The Commission believes that it is in the interest of issuers and

" information is essentia
obligated persons to provide accurate indexing information. Moreover, ulnder rule changes in
this release and the MSRB Approval Order, identifying infonnat-ion will be required by
Commission and MSRB rules: Several commenter% suggested specific items of identifying
information that shguld be prescribed by fhe MSRB or sought clarification about such items. "5 !
Because thes'se cémments are pertinent' to the MSRB’s EMMA proposal, and not .to the
Commission’s adoption of these amendments, they are addressed in the Commission order

2

approving the continuing disclosure document component of the EMMA system. 3

6. Exemptive Provision

. We are amending Rule 15¢2-12(d)(2)(ii}, as proposed, which provides for a limited
exerﬁption from the requirements of paragraph (b)(5) of the Rule., as long as the conditions
specified in paragraph (d)(2) are met. The exemption in Rule 15¢2-12(d)(2) provides that
paragraph (b)(5) of the Rule, which relates to the submission of continuing disclosure documents
pursuapt to continuing disclosure agreements, does not apply to a primary offering if three -

conditions are met. These conditions are: (i) the issuer or the obligated person has less than or

L}

148 See, e.g., Vanguard Letter, at 4, Texas MAC Letter, NFMA Letter, at 2, and ICI Letter, at
5.

149 See Vanguard Letter, at 4, and NFMA Letter, at 1.
10 See Texas MAC Letter and OMAC Letter.

15 See, e.g., -Edgar Online Letter, at 3, DAC Letter, at 6, Multiple-Markets Letter, at 3,
NFMA Letter, at 2, and NAHEFFA Letter, at 2.

See MSRB Approval Order, supra note 12.
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133 (ii) the issuer or obligated person has undertaken in a

equal to $10 miliion of debt outstanding;
Wﬁnén agreement or contract (“limited undertaking”) to providé: {A) upon request to any person
or at least annually to the apbropriate SID, if any, financial information or operating data
r_egarding each obligated person for which financial information or operating data is presented in
the final official statement, which financial information and operating data shall include, at a
minimum, that financial information and operating data which is customarily prepared by such
obligated person and is publicly available,'** and (B) to each NRMSIR or to the MSRB, and to
the appropriate SID, if any, material event notices;"*® and (iii) the final official statement
identifies by name, address and telephone numbers the persons from which the foregoing

d."® The rule amendments revise the limited

information, data and notices can be obtaine
undertaking set forth in 15¢2-12(d)(2)(i1)(A) and (B) by deleting references to NRMSIRs and
SIDs, and by solely referencing the MSRB.'*’ Accordingly, under tile émendment to Rule 15¢c2-
12(d)(2)(ii), a Participating Underwriter will be exempt from its obligations under paragraph
(b)(5) of the Rule if an issuer or obligated person has agreed in its limited undertaking to provide

annual financial information, operating data and material event notices to the MSRB in an

electronic format as prescribed by the MSRB, and the exemption’s other conditions are met.

1517 CFR 240.15¢2-12(d)(2)(G).
154 17 CFR 240.15c2-12(d)(2)(ii)(A).
155 17 CFR 240.15¢2-12(d)(2)(ii)(B).

13 Although this provision provides an exemption for Participating Underwriters in a
primary offering of municipal securities, as long as its conditions are satisfied, it is
commonly referred to as the “small issuer exemption.”

157 See Section IIL.A.7. infra for a discussion of the deletion from the Rule of references to
SIDs. '




One commenter stated that the practical effect of the proposed amendments would be the
repeai of the small issuer exemption. *8 The commenter stated that, while small issuers receive
few requests for continuing disclosure documents from investors, many of these issuers are
subject to public disclosure laws and make financial information and operating data publicly
available that exceeds that which would be included in an official statement or required of other
issuers pursuant to a continuing disclosure agﬁ%ement under Rule 15¢2-12(b)(5). The commenter
believed that the practical effect of this proposal would be to cause small issuers to incur
increased costs associated with filing such information electronically because they believed that
the infor_mation may be considerably more extensive than that submitted by other issuers. The

commenter suggested that the Commission either retain the small issuer exemption in its current

form or delete paragraph (d)(2) of Rule 15¢2-12 altogether.

We recognize that one effect of the amendments will be that some s-mall issuers will
submit annual ﬁnaﬁciai information and operating data to the MSRB when curréntly they do not
regularly submit such disc_:losures to any repository. We do not believe that electronically
formatting information a small issuer already has and makes publicly available will be a
significant burdeh. Further, we do not believe that the final arﬁendmerits would result in small.

issuers providing the voluminous filings the commenter suggests. This amendment does not

affect the nature of a Participating Underwriter’s obligation to reasonably determine that a small

-issuer has undertaken to deliver continuing disclosure documents to fulfill the conditions of the -

exemption; rather, it affects what the Participating Underwriter needs to dctermiile regarding the
undertaking with respect to the location where such documents are to be sent. Specifically, the

final amendments do not revise the provision limiting the commitment to provide annual

18 See NABL Letter, at 2.
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financial or operating data only if such information is customarily prepared by such obligate_d
| persdn‘ and is publicly available. Furthermore, if a small issuer customarily prepares and makes
publicly a\}ailable information that is more extensive than that provided in the final official
statement, the Participating Undenmiter may rely on an undertaking that is limited to providing
the information that would comprise énnual financial information for non-exempt offerings.”g

. Under our amendments, a condition of the exemption available to Participating
Underwriters now will require the undertaking to provide that annual financial information or
operating data, if customarily prepared and publicly available, will be submitted to the MSRB,
rather than being supplied only upon request to any person or at least annually to the appropriate
SID, if any.'® Participating Undem'riters seeking an exemption from subparagraph (b)(5)
would no longer need to reasonably determine that small issuers will provide-annual financial
information or operating data to any person, upon request, pursuant to the small issuer’s
undertaking. If such requests are received, small issuers will be able to refer investors or others
to thé MSRB to obtain the informaltionl. Nevertheless, we recognize that today some small
issuers that reside in a state without a S]D and that historically receive no requests from investors
or others for such annual financial informatioﬁ are not obligated by their continuihg disclosure
agreement to pfovidg this infonnation to each NRMSIR, the MSRB, or a‘ny other entity. 181 1n

contrast, as a condition of the exemption, the final amendments will provide that a Participating

199 See response to question 18 in letter to John S. Overdorff, Chair, and Gerald J. Laporte,
Vice-Chair, of the Securities Law and Disclosure Committee of NABL, from Robert L.D.
Colby, Deputy Director, Division of Market Regulation, dated June 23, 1995, 1995 SEC
No-Act. LEXIS 563.

160 See Section V_B., infra for a discussion of the costs small issuers may incur in connection
" with submitting continuing disclosure documents to the MSRB.

tel We understand that, in some cases, state laws may provide for the public availability or
distnibution of such information. However, these requirements vary widely.
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* Underwriter must reasonably determine that a small issuer undertakes to provide annual financial

: infonﬁation, to the éxtent the issuer prepares it and makes it publicly available, to the MSRB: in
an eIectror;ic format.

At this time, we believe that our proposed amendment of the small 1ssuer exemption is
preferable to the commenter’s alternative suggestion to eliminate the small issuer exemption_
aitogether. 182 We note that the final amendments do not alter the provision that specifies that the
undertaking by small issuers to provide annual financial information or operating data need be
satisfied only to the extent that such information is customarily prepared by the obligated person

and is publicly available.'®

We understand that mc‘)st small governmental is-suers prépare and
make publicly available annual financial statements or other financial and ope':rating dataasa
rﬂaﬂer of course. Fo.r such issuers, we recognize that the difference between our amendment to
the exemption and elimination of the exemption entirely, as a practical matter, may be minimal.
However, we note that small obligated persons, such as private conduit borrowers, also benefit
from the small issuer exemption. Such obligated persons and some small issuers may not
customarily prepare financial and operating data for publicv availability. We believe that itis
preferable to take a measured approach and observe the actual impact of the final amendments
Befbre-cpnsidgring el_.imir'lation— of the small issuér exemption entirely. Accordingly, thé .
Commission has determined not .to eliminate at this time the small issuer exémptidn as the

commenter suggested. 164

162 See NABL Letter, at 2.
163 17 CFR 15¢2-12(d)(2)}(i1)(A).

164 It is possible that this provision could provide a disincentive to an obligated person to
‘prepare the information and make it publicly available. As noted above, we understand
that most small governmental issuers routinely prepare and make publicly available
annual financial statements or other financial and operating data, although some small
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We believe that the exemptive provision of the amended Rule - that paragraph (b)(Si of
the Rule will not apply under the revised conditions described above - is justified despite the
increased l.mrden on some small issuers by the amended Rule’s objective that this information be
more widely available to investors, mmket professionals, and others. The availability of this
information should help brokerls to fulfill their obligations and investors to make better informed
investment decisions regardiﬁg municipal securities, thereb.y helping to deter fraud in the
municipal securities market.

7. SIDs
. We a;e amending subparagraphs _(A) through (D) of Rule 15¢2-12(b){5)(i), as proposed
to be amended, to delete references to SIDs, in addition to feferences to each N_RMSIR. Thus,
Pa:ticipatiﬁg Underwriters no longer will need to reasonably determine that issuers or obligated

persons have agreed in continuing disclosure agreements to provide continuing disclosure

‘documents to the appropriate SID, if any. We also are revising paragraph (d)(2) of the Rule,

which provides for an exemption from pa&agraph (b)(5) of the Rule if specified conditions are
met. |§s The final amendments revise the limited undertaking set forth in Rule 15¢2-12(d)(2)(ii)
by deleting references to each NRMSIR and the appropriate SID, if any, and solely referencing
the MSRB and specifying that the financial information, operating data, and material event
notices are to be provided to the MSRB in an electronic format and accompanied b‘y i:den_tifying

information as prescribed by the MSRB. ' As noted above, under paragraph (d)(2) of the Rule,

obligated persons, such as private conduit borrowers, may not prepare this information
and make it publicly available. We will monitor the extent to which the exemption as -
currently crafted fosters a disincentive to preparing annual financial information and
operating data and making it publicly available and will consider whether any further
amendment to the small issuer exemption is warranted. ' '

165 See Section II1.A.6. supra for a discussion of the exemptive provision contained in Rule
15¢2-12(d)(2). ' :

48




Participating Underwriters will be exempt from their obligation under paragraph (b)(5) of t]ie
Rule if the issuer or obligated person has agreed in its limited undertaking to provide financial
informatio‘n, operating data, and material event nptices to the MSRB in an electronic format and
accompanied by identifying information as prescribed by the MSRB, and if the provision’s other
conditions are met.

We requested commeﬂt on the proposal to omit references to the SIDs in the Rule. In
particular, comment was requcstcd.concemjng the impact of removing the references to the SIDs
in the Rule, including the impact of this proposal on the obligations of Participating
Undeﬁvriters, issuers and obligated persons. We also requested comment on the effect of the
proposed amendment on SIDs and on their role in the collection and disclosure of continuing
disclosure documents.

Five cornmenters addressed the proposed removal of references to SIDs from the Rule.'%
Four of the commenters stated that the MSRB should provide a data feed to SIDs of documents
related to issuers in their states so that those issuers that may be required by their states to send
continuing disclosure documents to a SID need not provide them to both the MSRB anda
SID.' They believed that this approach would be more efficient for both issuers and SIDs and
result in more complete and’ consistent data availability of information from the MSRB and
SIDs. Furthermore, two of these corﬁménters,expressly indicated that there should be no ch‘arge'

d.'® One commenter supported the proposal to remove

L]

to SIDs to receive such a data fee

166 . See GFOA Letter, SIFMA Letter, Texas MAC Letter, OMAC Letter, and Multiple-
Markets Letter.

167 See GFOA Letter, at 3, Texas MAC Letter, OMAC Letter, and Multiple-Markets Letter,
at 2. )

168 See GFOA Letter, at 3, and Multiple-Markets Letter, at 3.
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references to SIDs from the Rule, ﬁoting that there are just three SIDs and that the ease of pﬁblic
access to the MSRB’s EMMA syétem fenders specific reference to SIDs, unnecessary.'®
Bec;ause we are amending the Rule to provide for a single repository for the electronic
collection and availability of continuing disclosure documents that, in our viev&, will -efficiently
and effectively improve disclosure in the municipal securities market, we behieve that it is.no
longer necessary to specifically require in 'the Rule that Participating Underwriters reasonably
determine that issuers and obligated persons have contractually agreed to provide continuil_lg
disclosure documents to the SIDs or that the provision that provides an exemption from this
requirement refer to SIDs. Nevertheless, the amendments will not affect the legal obligation of
issuers and obligated persons to provide continuing disclosure documents, along with any other
submissions, to the appropriate SID, if any, as required under the appropriate state law. In
addition, the amendments will have no eft;cct on the obligations of issuers and obligated persons -
under outstanding continuing disclosure agreements entered into prior to the effective date of thp
amendments. to the Rule to submit continuing disclosure documents to the appropriate SID, if
any, as stated in their existing continuing disclosure agreements, nor on their obligation to make
any other submissions that may be required under the appro'priate state law. We agree with the
opinions of those commenters who underscored the importance for the document collections of
the MSkB and SIDs to be consistent to avoid uneven access to information that otherwise might
result. However, the commenters’ suggestions relating to data feeds, including free access to

.such feeds, relate to the operation of the MSRB’s continuing disclosure component of the

169 See SIFMA Letter, at 3.
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EMMA system, rather than to the instant rulemaking and therefore are addressed in connection

with the MSRB Approval Order.'”

8. Other Amendments

We are adopting a change to Rule 15¢2-12(b)(4)(i1), as proposed, which currently refers
to a NRMSIR with respect to the time period in which the Participating Undermiter must send
the final official statement to any potential customer. Spec.:iﬁcally, under Rule 15¢2-12(b)(4),
from the time the final official ;tatement becomes available until the earlier of: (1) ninety days
from thé end of the underwriting period; or (2) the time when the official statement is availabl_e
to any person from a NRMSIR, but in no case less than twenty-five days following the end of the
underwriting peniod, the Participating Underwriter in a primary offering is required to send to
any potential customer, ubon request, the final official statement. We are amending the language
in Rule 15¢2-12(b)(4)(i1), as proposed, to refer to the MSRB instead of to a NRMSIR.
Accordingly, Participating Underwriters will have the time period from when the final official
statement becomes available until the earlier of: (1) ninety days from the end of the underwriting
period; or (2) the time when the official statement is available to any person from the MSRB, but
in no case less than twenty-five days following the end of the underwriting period, to send the
. final official statement to a potential customer, upon request.

In addition, we are adopting similar changes t(.;) Rule 15¢2-12()(3) and (£)(9), as
proposed, which define the terms “ﬁnalq ofﬁcia¥ statement” and “annual financial information,”
respectively. Rule 15¢2-12(f)(3) defines the term “final official statement” to mean a document

or set of documents prepared by an issuer of municipal securities or its representatives that is

complete as of the date delivered to the Participating Underwriter and that sets forth information

70 As noted above, the MSRB is required to file any néw fees or changes to its fees with the
Commission under Section 19(b) of the Exchange Act.
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concerning, among other things, financial information or operating data concerning such issuers
of muh‘icipal securities and those other entities, entérprises, funds, accounts, and other persons
material to.an evaluation of the offering. Rule 1592-12(f_)(9) defines the term “annual financial
information” to mean financial information or operating data, provided at least annually, of the
~ type included in the final official statement with respect to an obligated person, or in the case
where no ﬁﬁancial information or operating data was provided in the final official statement with
respect to such obligated person, of the type included in the final official statement with respect
to those obligated persons that meet the objective criteria applied to select the persons for which
financial information or operating data will be provided on an annual basis. Both definitions
‘allow for ﬁnancigl information or operating daté to be set forth in the document or set of
documents, or be included by s.peciﬁc reference to documents previously provided to each
NRMSIR, and to a SID, if any, or filed with the Commission. We are amending Rule 15¢2-
12(f)(3) and (£)(9), as proposed, to replace references to each NRMSIR and the appropriate SID,
.if any, with references to the MSRB’s Internet Web site. Accordingly, the amel;dments to
paragraphs (£)(3) and (f}(9) of the Rule will -allow 1ssuers to reference financtal information or
operating data set forth in spéciﬁed documents available to the public from the MSRB’s Intemnet
- web site (or filed with the Commission) as part of the final official statements and annual
-ﬁnancial information, instead of referencing specific documents previously provided to each
NRMSIR and SID.
We received one ;:omment letter that addressed the proposed amendment to the deﬁnition

of “final official statement.”'”" The commenter expressed technical concems regarding the first

sentence of paragraph (f)(3), noting that issuers obligated by undertakings made before the

' See NABL Letter, at 2-3.
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effective date of the final amendments would not have entered into a “written contract or
agreeinent specified in paragraph (b)(5)(i)” (because paragraph (-b)(S)(i) currently requires
differeht te.n_ns of the continuing disclosure undeMg). However, we have not made the
change suggested in the comment letter because we do not believe that it is necessary. We
believe that the amendment as adopted makes clear thaé, in reporting any mstances in the
previous five years in which each person specified pursuant to paragraph (b)(5)(i1) of the Rule
failed to comply, in all material respects, with any previous undertakings in a wﬁtten contract or
agreement specified in paragrapi'_l (b)(5)(1) of the Rule, a final official statement must include any
such failures over such period with respect to both written contracts or agreements entered into
in conformance with paragraph (b)(5)(i) of the Rule prior to the effective date of the amendments
and writfen contracts or agreements entered into in conformance with paragraph (b)(5)(3) of the
Rule as amended. |

B. Other Comments

Two cornmenters' "> questioned the Commission’s authority to adopt the proposed
amendments in light of the provisions of Section 15B(d) of the Exchange Act, commonly

referred to as the “Tower Amendment.”'”> One of the commenters stated its belief that the

172" See SPSE Letter, at 12-15, and DPC DATA Letter, at 1. _
173 The so-called “Tower Amendment,” added Section 15B(d), 15U.S.C. 780-4(d) to the .

Exchange Act. It states: “(1) Neither the Commission nor the Board is authorized under

this title, by rule or regulation, to require any issuer of municipal securities, directly or
indirectly through a purchaser or prospective purchaser of securities from the issuer, to
file with the Commission or the Board prior to the sale of such securities by the issuer

any application, report, or document in connection with the issuance, sale, or distribution
of such securities. (2) The Board is not authorized under this title to require any issuer of
municipal securities, directly or indirectly through a municipal securities broker or
municipal securities dealer or otherwise, to furnish to the Board or to a purchaser or a _
prospective purchaser of such securities any application, report, document, or information
with respect to such issuer: Provided, however, That the Board may require municipal
securities brokers and municipal securities dealers to furnish to the Board or purchasers
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Tower Amendment prohibits federal regulation of state issuers; the proposed amendments place
“de facto regulatory power in the hands of a federal regulatory body;” and “the body in whose
hands reguiatory power is placed is a group const.iullted of those who stand to profit from
underwriting of state-issued se:curit.ies.”.”4 The other commenter stated that the proposed
amendments, in c_ombinatjon, with the MSRB’S EMMA Proposal, go further tﬁan the 1994
Amendments into the area protected by the Tower Amendment, because they establish, as the
sole repository, a single Commission-supervised body, the MSRB, that is also subject to the
Tower Amendment.'” In addition, this commenter'stated a belief that because the proposed
amendments and the MSRB’s related rulé filing “are akin to a joint initiative betweer-l the SEC
and the MSRB,” they should be .subject tb the limits of both provisions of Section 15B(d).
Because the commenter questions whether the Commission’s and MSRB’s .proposa]s would in
fact improve the availability of municipal securities disclosure, it believed that it is “even harder
to link the [proposed amendments and related MSRB rule filing] to preventing fraud, which is
’th(‘E basis for the Commission's authority.”'’ |

Three commenters that supported the proposed amendments expressed their concem

about hny actions that would allow the Commission to impose disclosure requirements on

issuers.'”’ One of these commenters, however, expressly noted that “the proposal’s sole purpose _

or prospective purchasers of municipal securities applications, reports, documents, and
information with respect to the issuer thereof which is generally available from a source
other than such issuer. Nothing in this paragraph shall be construed to impair or limit the
power of the Commission under any provision of this title.” 15 U.S.C. 780-4(d).

14 See DPC DATA Letter, at 1.

15 See SPSE Letter, at 14.

176 See SPSE Letter, at 14. _
177 See GFOA Letter, at 1, NASACT Letter, at 2, and NAHEFFA Letter, at 2.
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| the Tower Amendment.

. of having the MSRB operate a system to accept and post disclosure documents does not violate

»178

As we have noted in the past,'” with the passage of the Securities Acts Amendments of

1975 (“1975 Amendments™), Congress provided for a limited regulatory scheme for municipal .

securities.'®® Prior to the passage of the 1975 Amendments, mhnicipal issuers were exempt from ‘

the registration and continuous reporting provisions of both the Securities Act of 1933 81 and the

Exchange Act. While municipal issuers continued to be exempt from all but the antifraud

provisions of the federal securities laws, the 1975 Amendments required the registration of

municipal securities brokers and dealers, '82 and established the MSRB, '** granting it the

authority to promulgate rules governing the sale of municipal securities effected by brokers,

dealers and municipal securities dealers.

. l

While narrowly tailoring the authority of the MSRB to require that disclosure documents

. be provided to investors, Congress was careful to preserve the authority of the Commission

under Section 15(c)(2) of the Exchange Act.'® Section 15B(d)(2) expressly indicates that

“[n]othing in this paragraph shall be construed to impair or limit the powel; of the Commission

under any provision of this title.””'®* Thus, while prohibiting the Commission from requiring

1‘?8
179
180
81
182

183

. .
185

See GFOA Letter, at 3.

See 1994 Proposmg Release, supra note 113.

The Securities Acts Amtendments of 1975, Pub. L. 94-29, 89- Stat 97 (June 4, 1975)
15U.S.C. 772 et seq.

15.U.5.C. 780-4(a)(1).

15 U.S.C. 780-4(b)(1).

15 U.S.C. 780(c)(2).

15 U.S.C: 780-4(d)(2).
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municipal issuers to file reports or documents pﬁor to issuing securities in Section 15.]3(d)(1_),'36

Congfess expanded the Commission’s authority to adopt rules reasonably designed to prevent
fraud. | The‘ Commission does not believe the amendments to Rule 15¢2-12 are inconsistent with
the limitations in Exchange Act Section 15B(d). As discussed in detail throughout this release,
as well as the Proposing Release, t_he Commission believes that the amendments to Rule 15¢2-12
are consistent with its Congressional mandate to, among other things, adopt rules reasonably
designed to prevent fraud in the municipal securities market. 137. It is important for investors,
market professionals, analysts, and others to have access to complete and timely descriptive
mformation about n';unicipal securities and municipal securities issuers. The proposed
amendments are expected to ir‘nprove access to information about municipal secqritics for those
who effect tran-sactions in the municipal markets. Better access to the disclosure is designed to .
allow them to compare that information against any other information disseminated with respect
to municipal securiﬁes. In furtherance of the fundamental purpose of Rule 15¢2-12, this
accessibility should allow these market participants to more easily detect potentially fraudulent
- information._ Finally, we do not believe that this Commission rulemaking implicates Section
ISB(d)(i), v;rhich applies only to the MSRB. Indeed, this rulemaking comports with Section
15B(d)(2)’s explicit reservation of the Commission’s apthority under the Exchange Act to, -
among other thiﬁgs, promulgate regulations reasonably deéiéned to prevent fraud, thereby

protecting investors and preserving the integrity of the market for fnunicipal secunties.

'8 15U.S.C. 780-4(d)(1).

187 - Rule 15c2-12 was adopted under a number of Exchange Act provisions, including
Section 15(c); 15 U.S.C. 780(c).
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C. Transttion

" The amendments to Rule 15¢2-12 will require Participating Underwriters to reasonably -

determine whether continuing disclosure agreements for primary offerings occurring on or after

the effective date of the arnendrhents comply with the provisions of thé amendrncnt.é, iﬁcluding.
containing a specific reference to the MSRB as the sole repository to receive an issuer’s or
obligated person’s continuing disclosure docmneﬂts. Commenters generally confirmed that an
issﬁe exists with respect to the handling of continuing disclosure documents submitted under
continuing disclosure agreements éntcred into by issuers and obligated persons prior to the
effective date of the ﬁgal rule amendments.'®® To address issues that may aﬁse'if continuing
disclosure documents submitted pursuant to existing continuing disclosure agfeements must be
filed in different locations from those décuments submitted in connection with offerings
occurring on or after the amendments’ effective date, we requested comment on directing
Commission staff to withdraw the “no action” letters provided to the current NRMSIRs and
designating the MSRB as the sole NRMSIR.'%

~While some commenters'® supported ﬂ;is approach, others advocated various alternative
transition processes.'”' For ex.a;'nple, one commenter suggested that the Commission could
requinje any continuing disclosurg made pursuant to the aﬁlended Rule provide that issuers n_lake

filings with the MSRB electronically. with respect to new undertakings and all undertakings

18 See, e.g,, ICI Letter, at 4, NABL Letter, at 1-2, SPSE Letter, at 15, and Vanguard Letter,
at 3. . -

'8 See Proposing Release, 73 FR at 46146.
1% See SIFMA Letter, at 3-4, ICI Letter, at 3-4, and Vanguard Letter, at 2-3.

L 19t Sié GFOA Letter, at 3, NABL Letter, at 1-2, NASACT Letter, at 2, and NFMA Letter, at

1.
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" previously entered into by such issuers.'*? In the alternative, this commenter suggested that the
previously Y : g8

Commission issué an interpretive letter stating that an issuer that chooses to satisfy existing
undertakings (namely, that documents be provided to NRMSIRs and SIDs} by transmitting them
to the MSRB would be acting in a manner consistent with the Rule as amended. 193" Another

commenter supported the proposed alternative approaches. 194

The Commission observes that
under the commenter’s primary suggestion, the Commission in effect would mandate .the
amendment of existing contracts without the parties’ consent. We do not believe that it would be
appropriate to interfere with the terms of existing contracts; which were the subject of
negotiation among the parties. In addition, we note that the submission to the MSRB of
continuing disclosure documents for past éffeﬁngs would not occur until a subsequent offering
occurs. As many issuers and obligated persons do not offer se;:urities annually — many do so
only occasionally — there would be a potentially lengthy period during which some issuers would
supply continuing disclosure documents to the MSRB, while others would pontinue to supply
them to the NRMSIRs and SIDs under existing continuing disclosure agreements. The
commenter’s suggcsted alternative, that the Commission issue an interpretive letter stating that
an issuer or obligated person that chooses to satisfy an existing undertaking by. transmitting
doc@unents to the MSRB would be acting in a manner consistent with the Rule, as amended,
would also bé inappropriate because it would ignore the plain meaning of those existing

|
contracts that require continuing disclosure documents to be provided to NRMSIRs and SIDs.

We believe that it would be inefficient, confusing and burdensome for issuers to submit

continuing disclosure documents for offerings that occurred prior to the effective date of the final

192 - See NABL Letter, at 1-2.
193 d.

19 See GFOA Letter, at 3.
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amendments to different locations than for offerings occurring afterwards. Moreover, haviﬁg
such a biﬁircatcd system would not be in the best interests of investors and others who seek
information about municipal issugrs because it cquld result in the MSRB collecting only a
portion of new information. We ne]ieve that one commenter’s suggestion that new continuing

" disclosure agreements amend all prior disclosure agreeménts of the same issuer would
incorporate existingcontinuing disclosure into the new centralized system only if and when an
issuer returns to the market, and therefore is not as effective a transition mechanism as the
Commission’s approach.

We believe that it will be more efficient and effective to implement a sole repository
expeditiously. In our view, this can best be accomplished by creating a mec-hanism by which
1ssuers or obligated persons may comply with their existing undertakings ny submitting their
continuing disclosure documents to one location; thereby providing investors and mnnicipal
market participants with prompt and easy access to continuing disclosure documents at no
charge. Our proposed approach to withdraw the “no action” letters to the existing NRMSIRs and
have the MSRB be the sole NRMSIR fdr the submission of continuing disclosure documents
pursuant to_continuing disclosure agreements entered into prior. to the effective date of the final
amendments was éul_)ported by a number of commenters who addrensed this issue. 195 'We believe
thét, 'gi\_ren the MSRB’s proposal to implement the continuing disclosure feature of its EMMA
system thai we an*; approving today, it is reasonable and sensible for the MSRB also to serve as

the sole NRMSIR.

195 See ICI Letter, at 4, SIFMA Letter, at 4, and Vanguard Léttcr, at 3,
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Accordingly, the Commission has determined to implement the approach that it outlined
in the Proposing Release.'® We hereby direct Commission staff to withdraw all “no action”

letters recognizing existing NRMSIRs'” as of 12:00 midnight (ET) of the day preceding the

| effective date of the final amendments to Rule 15¢2-12. In addition, by amending Rule 15¢2-12,

we are designating the MSRB as the sole NRMSIR. Consequently, beginning on the effective
date of the final amendments, continuing disclosure documents that are provided pursuant to
existing continuing disclosure agreements — 1.e., those agreements entered into prior to the
effective date of the final amendments (which typically reference the NRMSIRs as locations to
whicﬁ a submission should be made) — should be provided to the MSRB in its capacity as the
sole NRMSIR.'* Proﬁding all submissions — for both past and future offerings - to the same
location is expected to be less confusing to, and is expected to simplify the submission process
for, issuers and other obligated persons subject to continuing disclosure agreements, as well as to

investors and others who wish to obtain such information.'”

19  See Proposing Release, 73 FR at 46146.

197 See Letters from Brandon Becker, Director, Division of Market Regulation (n/k/a
Division of Trading and Markets), Commission, to: Michael R. Bloomberg, President, .
Bloomberg L.P., dated June 26, 1995, and Aaron L. Kaplow, Vice President, Kenny S&P
Information Services, dated June 26, 1995; and Letters from Robert L.D. Colby, Deputy
Director, Division of Market Regulation (n/k/a Division of Trading and Markets),

Commussion, to: Peter J. Schmitt, President, DPC DATA, dated June 23, 1997, and John .

King, Chief Operating Officer, Interactive Data, dated December 21, 1999.

1% TIssuers or obligated persons with existing limited undertakings under Rule 15¢2-

12(d)(2)(11)}(B) that reference the MSRB rather than the NRMSIRs as the location to
submit material event notices would not be affected by this approach because they wouid
continue to submit such notices to the MSRB as stated in their limited undertaking.
However, issuers or obligated persons with existing limited undertakings that reference
the NRMSIRs as the location to submit material event notices would provide such notices
to the MSRB in its capacity as the sole NRMSIR.

199 We note that this approach will result in issuers located in the three .states with SIDs
providing continuing disclosure documents for undertakings entered nto prior to the
effective date of the final amendments to both the MSRB and the appropnate SID. This’
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To assist issuers and obligated persons during the period between the date the
Commission adopts the amendments and their effective date, municipal advisers and lawyers
may wish tlo consider noting to their clients that the MSRB will become the only NRMSIR on
the effective date and thaﬁ all continuing disclosure documents should thereafter be proﬁded to
the MSRﬁ alone. We ndte that the MSRB has indicated plans for an extensive outreach program
to educate issuers and other obligated persons regarding use of its EMMA system’s continuing
disclosure service and to assist filers who have been accustomed to providing paper documents,
which should help further alleviate the potential for transitional problems.*®

In determining that the MSRB should become the sole NRMSIR on the effective date of
the final amendments, we considered the continued accessibility to the public of the documents
providt;,d to the existing NRMSIRs. In the Proposing Release, we sought .comment on whether
there are concerns that the NRMSIRs would not retain the histoﬁc;al continuing disclosure
documents and whether commenters anticipate any problems in obtaining such documents ﬁ"c;m
tie current NRMSIRs, if they were no longer recogm'zled as such. In addition, we requested that,
if commenters foresaw any such problems, they suggest alternative approaches for the retention
of and access to historical information. |

One NRMSﬁ} requested that, in the event that the Corﬁmissioﬁ determined no longer té '
designate itasa msm it ﬂot have any continuing obligation to serve as a NRMSIR for |

existing documents and historical documents.”’! However, other commenters expressed a

2

situation is unavoidable even though SIDS no longer will be referenced in the Rule as
amended, because the obligation to provide documents to the appropriate SID under
existing agreements 1s not being affected as a result of our direction to withdraw
outstanding “no action” letters to the NRMSIRs and designating the MSRB as the sole
NRMSIR for purposes of outstanding continuing disclosure agreements.

200 See MSRB EMMA Proposal, supra note 12, 73 FR at 46165.
2 See SPSE Letter, at 15.
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concern that such documents might not remain accessible.2”? The Corﬁmission understands that
each NRMSIR is an informéltion vendor that has been in that business for a number of years.?®
While Rule 15¢2- 12 as amended, will no longer contemplate use of the current NRMSIRs for
future continuing disclosure documents from issuers and obligated persons after. the effectlve
date of the final amendments, the Commission beliéves that the current NRMSIRs could
determine it is in their interest to continue to proﬁde public access to the continuing disclosure
documents they oﬂtained while ser\;ing as NRMSiRs, in order to be able to eam revenue from
ﬁ1eir respective collections. As a practical matter, requests for such d;)cuments from the
NRMSIRs by those who are not already subscribers to their services may.be expected to decline
over time, because more current continuing disclosure documents will become available without
charge from the MSRB.

We also requested comment on any issueé or problems that could arise if investors seek
to obtain and compare infonnatior; from multiple repositories -- gg_, historical continuing
disclosure documents from the NRMSIRS and current continuing disclosure documents from the
MSRB-- a.nd whether there are any alternative methods that would allow thé'm to obtain
" complete information about ‘municipal securities, including obtaining historical informaﬁon.
Two commenters, hq‘wever? faV(;red transfem'ng continuing disclosure information to the MSR_B_
if the NRMSIRs do not retain histbrical documents.2%

We note that transitional issues regarding access to continuing disclosure documents

generally are time limited. . Investors presumably desire to obtain information for only the mbst

recent years. Further, since final official statements of offerings subject to the Rule must

22 Gee Vanguard Letter, at 3, and ICI Letter, at 4.

203 See supra note 197.

204 See ICI Letter, at 4, and Vanguard Letter, at-3.
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disclose the failures of an issuer or obligated person to comply with continuing disclosure
_undeftakings only for the previous five years,205 Participating Underwriiers presumably do not
desire acce‘ss to older information. The Commiss.jon believes that the benefits that it anticipates
in connection with the final amendments justify the trax_lsitory challenges of the Rule’ls
conversion from the NRMSIR model to a model in which the MSRB will be the sole repository.

d%% whereas other commenters

Some commenters advocated a short transition perio
stressed that the Commission should allow sufficient time to allow small issuers to prepare for an

electronic-only process.z"r’7 We have established July 1, 2009 as the effective date of these

amendments. 2%

We believe that the approximately .eight month period will be adequate to
address commenters’ concerns regarding the need for adequate time for issuers to become

- informed al;dut the MSRB’s new role as the. only NRMSIR; b@ome familiar with the continuing
disclosure component of EMMA,; arrange to obtain necessary documents in or convert such

* documents into the electronic format designated by the MSRB,; and generally adapt their policies

" and procedﬁres for providing continuing disclosure documents.

IV. Paperwork Reduction Act

The Rule, as amended, contains “collection of information requirements” within the
meaning of the Paperwork Reduction Act of 1995 (“PRA”).2°9 In accordance with 44 U.S.C.

3507 and 5 CFR 1320.11, the Commission submitted revisions to the currently approved

25 See Rule 15c2-12(f)(3), 17 CFR 15¢2-12(f)(3).
206 See NFMA Letter, at 1, and Vanguard Letter, at 3.
27 See GFOA Letter, at 2, and NASACT, at 2.’

208 Because commenters also addressed the proper length of the transition period in the
context of the MSRB EMMA Proposal, we also are addressing the 1ssue in the MSRB
Approval Order, supra note 12.

29 44U.S.C. 3501 et. seq.
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collection of information titled “Municipal Securities Disclosure” (17 CFR 240.15c2-12) (OMB

Control No. 3235-0372) to the Office of Management and Budget (“OMB™). An agency may
not conduclt or sponsor, and a pel;son is not requj{ed to respond to, a collection of information
unless it displays a currently valid control number. In the Proposing Release, the Commission
nsoiicited comments on the collection of information requirements. The Commission noted that
the estimates of the effect that the proposed amendments to the Rule would have on the

, coilection of information were based on data from various sources, including the most recent
PRA submission for Rule 15¢2-12, the MSRB, and municipal industry participants. Although
the Commission received twenty-three comment letters on the proposed rulemaking, none of the
commenters addressed the estimates regarding its collection of information aspects. After
further consideration, the Commission has refined the cost estimate that issuers could incur to
obtain technology res-ources. The Commission continues to believe that all other burden
estimates provided in the Proposing Release are appropriate.

A. Summary of Collection of Information

Prior to these amendments, under pafagraph (b) of Rule 15¢2-12, a Participating
Underwriter is required: (1) to obtain and review an official statement “deemed final” by an
issuer of the seéuﬁtigs, except for the omission of specified inforngltion, prior to making a bid,.
purchase, offer, or sale of municipal securities; (2) iﬁ non-competitively bid offerinés, to send,
upon request, a copy of the most recent preliminary official statement (if one exists) to potential
customers; (3) to send, upon request, a copy of the final official statement to potential customers
for a specified period of time; (4) to-contract with the issuer to receive, within a specified time,

sufficient copies of the final official statement to comply with the Rule's delivery requirement,

and the requirements of the rules of the MSRB; and (5) before purchasing or selling municipal
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securities in connection with an offering, to reasonably determine that the issuer or obligated
persoh has undertaken, in a written agreement or contract, for the benefit of holders of such
municipal ;;ecurities, to provide annual filings, mgten’al event notices, and failure to file notices
(i.e., continuing disclosure documents) to each NRMSIR (or, alternatively, to the MSRB in the
case of material event noticés and failure to file notices;).z'0 Under the Rule, as amended, |
Participating Underwriters will be required to reasonably determine that the issuer or abligated
person has undertaken in a continuing disclosure ;ctgreement to provide continuing disclosﬁre
documents to the MSRB, in an electronic format an;i accompanied by identifying information, in
each case as prescribed by the MSRB. The final rule al;ncndments will not substantively change
-any of the current obligations of Participating Underwriters, except to the extent that
Participating Underwriters will have to reasonably determine that the issuer or obli gated person
has agreed in the continuing disclosure agreement to provide continuing disclosure documents to
a single repository, i.e., the MSRB, instead of to multiple NRMSIRs.

The final amendments also will revise Rule 15¢2-12(d)(2)(i1), which is part of an
exemptive provision from the requirements of Rﬁle. 15¢2-12(bX5). Prior to tﬂe amendments
adopted today, the exemption in Rule 15¢2-12(d)(2) provided that paragraph (b){(5) of the Rule,
which i'elgtes to the submission of continuing di;closme documents pursuant to continuing
displosn_xre agreements, would not apply to a pﬁmary offering if three conditions were met: (1)
the issuer or the obligated person has $10 million or less of debt outstanding;"!

obligated person has undertaken in a written agreement or contract to provide: (A) financial

information or operating data regarding each obligated person for which financial information or

operating data is presented in the final official statement, including financial information and

219 17 CFR 240.15¢2-12(b).
211 17 CFR 240.15¢2-12(d)(2)(i).
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'operating data which is customarily prepared by such obli;gated person and is publicly availa-nble,
upon.request to any _peréon or at least annually to the appropriate SID,?'? and (B) material event
notices to éach NRMSIR or the MSRB,-as well as the appropriate SID;*" and (3) the final
official statement identifies by name, address and telephone number the persons from which the
foregoing information, data and notices can be obtained. The ﬁna_l amendments revise the
Iimited undertaking set forth in 1 _5c2—12(d)(2)(ii)(A)- and (B) by deleting references to the
NRMSIRL; and SIDs and solely referencing the MSRB. Accordingly, under the amendment to

~ Rule 15¢2-12(d)(2)(i1), a Participating Underwriter will be exempt from its obligations under
paragraph (b)(S) of the Rule if an issuer or obligated person has agreed iri its -lir_nited undertaking
to provide financial information, operating data and material event notices to the MSRB in an
electr;mic format as p;escribcd by the MSRB, and thelexemption’s other conditions are met.

B. Use of Information

The final amendments will provide for a single repository that receives submissions in an
'el'ectronic format to encourage a more efficient and effective process for the collection and
availability of continuing disclosure documeénts. The final amendments are intended to improve
the availability of continuing disclosure documents _that provide current information about
mum'_cip.al issuers and .their securities. As aresult, linvlestors and other municipal securities
market participants should be able to have ready aﬁd prompt access to the conﬁnuing disclosure
documents of munibipal securities issuers. This informatidn could be used by retail and
'ins'titutional investors; underwriters of municipal securities; other market participants, including

broker-dealers and municipal securities dealers; municipal securities issuers; vendors of

%217 CFR 240.1562-12(0)2)(E)(A).
213 17 CFR 240.15¢2-12(d)(2)(ii)(B).
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information régarding municipal securities; the MSRB and its staff, Commission staff; and the
Publié generally.
| C. | - Respondents

_The final amendments require that a Participating Underwriter in a primary. offering of
m:unicipa.l SEgiuritics reasonably determine that the issuer or an obligated person has undertaken
i;l z; continuing disclosure agreement to submit specified continuing disclosure documents to the

MSRB in an electronic format and accompanied by identifying information, as prescribed by the

' MSRB In the Proposing Release, we estimated that the respondents impacted by the paperwork

collection associated with the Rule would consist of: 250 broker-dealers, 10,000 issuers, and the

MSRB. The!Commission included this estimated number of respondents in the Proposing

Release and received no comments on this estimate. The Commission continues to believe that
these estimates are appropﬁate.
D.  Total Annual Reporting and Recordkeeping Burden ‘
We estimate the aggregate information collection burden for the amended Rule to consist
of the following:
1. Broker-Dealers

. We estimate that the Rule, as amended, will impose a paperwork collection burden for

. 250 bioker-dealers and will require each of these broker-dealers an average burden of one hour
‘per year to compiy with the Rule. This burden accounts for the time it will take a broker-dealer

to reasoriably determine that the issuer or obligated persro'n has undertaken, in a written

agreement or contract, for the benefit of holders of such municipal securities, to provide annual
filings, material event notices, and failure to file notices (i.e., continuing disclosure documents)

to.the MSRB.
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In addition, we estimate that a broker-dealer will incur a one-time paperwork burden to
have its internal compliance attorney prepare and issue a notice advising its employees who work
on pﬁm@ offerings of municipal securities about the final amendments to Rule 15¢2-12. We
estimate that it will take the internal cofnpliance attorney approximately 30 minutes to prepare a
notice describing the broker-dealer’s obligations in light of the revisions to the Rule. The task of | -
preparing and issuing a notice advising the broker-dealer’s employees about the adopted-
ameﬁd_ménts is consistent with the type of compliance work that a broker-dealer typically
handles internally. Accordingly, we estimate that 250 broker-dealers each will incur a one-time,
first-year I;urden of 30 minutes to prepare and issue a notice to its employees regarding the
broker dealer’s obligations under the adopted amendments.

Therefore, under the final amendments, the total burden on broker-dealer respondents
will be‘375. hours for the first year’™ and 250 hours for each subsequent year.?'> The
Commission included these estimates in the Proposing Release and received no comments on
them.' The Commission continues to believe that these estimates are appropriate.

2. Issuers |
The Commission believes that issuers prepare annual filings and material event notices as

a usual and customary practice in the municipal securities market. Issuers’ undertakings

-regarding the submission of annual filings, material event notices, and failure to file notices that

are set forth in continuing disclosure agreements contemplated by the Rule impose a paperwork

burden on issuers of municipal securities.- We estimate that, in connection with the final

24 (250 (maximurh estimate of broker-dealers impacted by the final amendments) x 1 hour)

+ (250 (maximum estimate of broker-dealers impacted by the final amendments) x .5
hour (estimate for one-time burden to issue notice regarding broker-dealer’s obligations
under the final amendments)) = 375 hours. '

215 250 (maximum estimate of broker-dealers tmpacted by the final amendments) x 1 hour =
250 hours. '
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.amendments to the Rule, 10,000 municipal issuers with continuing disclosure agreements will
prepare approximately 12,000 to 15,000 annual filings yearly.2'6

Thé Rule, as amended, provides that, undfer continuing disclosure agreements, continuing
disclosure documents are to be submitted electronic;ally to the MSRB, but does not reﬁse the
categories of persons who can submit the documents. Issuers can continue to submit continuing .
disclosure documents directly to the repository or can do so indirectly through an indenture
trustee or a designgtcd agent. An issuer might engage the services qf a designated agent as a
matter of convenience to advise it of the timing and type of continuing disclosure do.cuments that
need to be submitted to the repository. We estimate that approximately 30% of issuers will
utilize the services of a designated agent to submit disclosure documents to the MSRB.

We estimate that, under the final amendments, an issuer will take approximately 45
minutes to submit an annual filing to the MSRB in an electronic format and accompanied by
identifying information. This estimate includes approximately 30 minutes to prepare the annual
' filing, which is consistent with the pﬁor paperwork collection associated with the Rule, plus a
new burden of an additional 15 minutes to convert the information into an electronic format and
add any identifﬁng information that the repository may prescribe. Therefore, under the final
~ amendments, the-totg._l burden on issuers of municipal securities to submit 15,000 annual ﬁliﬁgs
to the MSRB is estimated to be 11,250 hours.m:

We estimate that, under the final amendments, the MSRB annually will receive

"

approximately 50,000 to 60,000 notices of the occurrence of a material event.2'® We also

218 The estimate for the number of annual filings includes the submission of annual financial
information or operating data described in Rule 15¢2-12(d)(2)(ii)(A).

217 15,000 (maximum estimate of annual filings) x 45 minutes = 11,250 hours.

218 This estimate for material event notices includes the submission of material event notices
described in Rule 15¢2-12(d)(2)(i1)(B). ’
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estimate that, under thé final ameﬁdments, an issuer will take approximately 4;5 minutes to
submit a material event notice to the MSRB in an electronic format and accompanied by
identifying‘ information.. This estimate includes qpproximately 30 minutes to prepare the
matérial event notice, which is consistent with the prior paperwork collection associated with the
Rule, plus an additional 15 minutes to convert the information into an electronic fox;mat andadd
any identifying information that the repository may prescribe. Therefore, under the final
amendments, the total burden on issuers to submit miaterial event notices to the MSRB will
reqﬁire 45,000 hours.

We estil.nate’ that, under the final amendments, the MSRB annually will receive
approximately 1,500 to 2,000 failure to file notices. We also estimate that, under the final
_ amendments, an issuer will take approximately 30 minutes to submit a failure to file notice to the
MSRB in an electronic format and accompanied by identifying information. This"éstimate
inclades épproximately 15 minutes to prepare the failure to file notice, plus an additional 15
" minutes to convert the information into an electronic format and add any identifying information
that the repository would prescribe. Therefore, under the adopted amendments, the total burden
on issuers to prepare and submit failure to file notices to the MSRB will be 1,000 hours.?"
Thus, the estimated ;,OOO' hours to prepare and submit failure to file notices to the MSRB
represents a:ﬁew paperwork burden of 1,000 hours.

Accordingly, under the final amendments, the fotal burden on issuers to Fubmit annual -

filings, material event notices and failure to file notices to the MSRB wouldl be 57,250 l_mun;.z20

a1 2,000 (maxiﬁmm estimate of failure to file notices) x 30 minutes = 1,000 hours.

220 11,250 hours (estimated burden for issuers to submit annual filings) + 45,000 hours
(estimated burden for issuers to submit material event notices) + 1,000 hours (estimated
burden for issuers to submit failure to file notices) = 57,250 hours.
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" The Commission included these estimates in the Proposing Release and received no comments
. on them. The Commission continues to believe that these estimates are appropriate.
3. The MSRB |
Under the final amendmen-ts, the MSRB will be the sole repository and will receive
discidsure documents in an electr_ohic, rather than paper, format. We estimate that the burden on
the MSRB to collect, index, store, retrieve, and make available the pertinent documents would be
the number of hours that its employees would be assigned to the system for coliecting, storing, |
retrieving, and making available the documents. In the Proposing Release, we noted that‘the ‘
MSRB advised that three full-time employees and one half-time employee would be assigned to
these tasks and that each full-time gmployee would spend approximately 2,000 hours per year
working on these tasks. Therefore, under the final ainendments, the total burden on the MSRB
to collect, store, retrieve, and make available the disclosure documents covered by the
amendments will be 7,000 hours per year.??! The Commission included this estimate in the
Proposing Relt;,ase and received no comments on it. The Commission contiﬁues to believe that
this estimate is appropriate.”
4. Annual Agg[égate Burden for Proposed Amendments
Ac;;prdingly,__we estimate that the ongoipg annual aggregate information collection-
burden for the aménded Rule will be 64,500 hours.?? The Commission inéluded this esﬁmate m
the Proposing Release and received no comments on it. The Commission continues to believe

that this estimate is appropriate. |

221 2,000 hours x 3.5 (3 full time employees and 1 half-time employee) = 7,000 hours.

222 250 hours (total estimated burden for broker-dealers) + 57,250 hours (total estimated
burden for issuers) + 7,000 hours (total estimated burden for MSRB) = 64,500 hours.
The initial first-year burden would be 64,625 hours: 375 hours (total estimated burden for
broker-dealers in the first year) + 57,250 hours (total estimated burden for issuers) +
7,000 hours (total estimated burden for MSRB) = 64,625 hours. .
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E. Total Annual Cost Burden

L. Issuers
The Commission expects that some issuers may be subject to some costs associated with
the electronic submission of annual filings, material event notices and failure to file notices,

particularly if they (or their agent) were submitting paper copies of these documents to the

~ repositories. It is likely, however, that many issuers of municipal securities currently have the

computer equipment and software necessary to convert paper copies of continuing disclosure
documents to electronic copies and to electronically transmit the documents to the MSRB. For
issuefs t‘hat cprrently have such capability, the start-up costs to provide continuing disclosure
documents to the MSRB will be minimal because they already possess the necessary resources

internally. Some issuers may have the necessary computer equipment to transmit documents

. electronically to the MSRB, but may need to upgrade or obtain the software necessary to submit

documents to the MSRB in the electronic format that it prescribes. For these issuers, the start-up
costs will be the costs of upgrading or acquiring the necessary software. Issuers that presently do
not provide their annual filings, material event notices and/or failure to file notices in an

electronic format and that are currently sending paper copies of their documents to the

~ repositories pursuant to their continuing disclosure agreements (or only providing disclosures

upon request) may incur some costs to obtain electronic copies of such documents if they are

.prepared by a third party (e.g., accountant or attorney) or, alternatively, to have a paper copy

converted into an electronic format. These costs can vary depending on how the issuer elects to
convert its continuing disclosure documents into an electronic format. An issuer may elect to

have a third-party vendor transfer its paper continuiﬂg disclosure documents into the appropriate
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electronic format. An issuer also may decide to undertake the work internally, and its costs will
'vary depending on the issuer’s current technology resources.

The;, cost for an issuer to have a third-party vendor transfer its paper continuing disclosure
documents into an appropriate electronic format can vary depending on what resources are
réquixfed to transfer the documents into the appropriate electronic format. One example of such a
transfer is the scanning of paper-based continuing disclosure documents into an electronic
- format. We estimate that the cost for an issuer to have a third-party vendor scan documents will
be $6 for the first page and $2 for each page thereafter. We estimate that matenial event and
failure to file notices consist of one to two pages, while annual filings range from eight to ten.
pages to several hundred pages, but ;werage about 30 pages in length. Accordingly, the
approximate cost for an issuer to use a third party vendor to scan a material event notice or
failure'to file notice will be $8 each, and the approximate cost to scan an average-sized annual
financial statement will be $64. We further estimate that an issuer will submit one to five
continuing disclosure documents annually. We included these estimates in the Proposing
Release and received no comments on them. We continue to believ'e that these estimates are
appropriate. |

Alternatively, dn issuer that currently does not have the .appropriﬁte technology can elect

to purchase the resources to electronically format the disclosure documents on its own.””? We -

2 Generally, the technology resources necessary to transfer a paper document into an
electronic format are a computer, scanner and possibly software to convert the scanned
document into the appropriate electronic document format. Most scanners include a
software package that 1s capable of converting scanned images into multiple electronic
document formats. An issuer will need to purchase software only if the issuer (1) has a
scanner that does not include a software package that is capable of converting scanned
images into the appropriate electronic format, or (2) purchases a scanner that does not
include a software package capable of converting documents into the appropriate
electronic format. ‘

73




- estimate that an issuer’s initial cost to acquire these technology resources could range from $750

to $4,300.** Some issuers may have the necessary hardware to transmit documents

electronicélly to the MSRB, but r,nay need to upg‘rade or obtain the software necessary to submit

_ documents to the MSRB in the electronic format that it prescribes. We estimate that an issuer’s
cost to update or acquire this soﬁwarevca.m range ﬁ'om $50 to $300.7® We included these

' eétimates in the Proposing Release and receiQed no comments on them. We cd'ntinue to believe
that these estimates are appropnate.

In addition, issuers without direct Internet access may incur some costs to obtain such
access to submit the documents. Howevér, Internet access is now broadly avajiable to and
utilized by businesses, governments, organizations and the public,rari(.i we expect that most
issﬁers of municipal securities currently have _]_[nternct access. In the event that an iss.uer does not
have Internet access, we estimate the cost of such access to be approximately $50 per. month.

" Otherwise, there are multiple free or low.cost locations that an issuer can utilize, such as various
commercial sites, which could help an issuer to avoid the costs of maintaining continuous
Internet access solely to submit documents to the MSRB.

Accordingly, the Commission estimates that the costs to some issuers to submit
continuing disclosure documents to a single repository in electronic format includes: (1)an
approximiate cost of $8 per notice to use a third party vendor to scan a material event notice or

failure to file notice, and an approximate cost of $64 to use a third party vendor to scan an

a

24 The estimated cost for an issuer to upgrade or acquire the necessary technology to
' transfer its paper continuing disclosure documents into an electronic format is based on
the following estimates for purchasing the necessary equipment from a commercial
vendor: (1) $500 to $3,000 for a computer; (2) $200 to $1,000 for a scanner; and (3) $50
to $300 for software to submit documents in an electronic format.

22 Issuers that need solely to upgrade existing software may incur costs closer to the lower
end of this estimate, while those issuers that need to purchase completely new software
packages may incur costs closer to the higher end of this estimate.
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average-sized annual financial statement; (2) an approximate cost ranging from $750 aﬁd $4,300
to acquire technology resources to convert continuing disclosure documents into an electronic
format; (3j an approximate cost ranging from $5(? to $300 solely to upgrade or acquire the
softwére to submit documents in an electronic format; and (4) approximately $50 per tﬁonth to
acquire Internet access.

For an issuer that does not have Intcrpet access and elects to have a third party convert
continuing disclosure documents into an electronic format (“Category 1 issuers”), the total
maximum external estimated cost such issuer will incur is $752 per year.zzf’. For an issuer that
does not have Internet access and elects to acquire the technological resources to convert '
continuing disclosure documents into an electronic format internally (“Categor:-/ 2 issuers™), the
total maximum external estimated cost such issuer will incur is $4,900 for the first year and $600
per year thereafter.””’ As noted in the Proposing Release, the estimated total cost for issuers, if
they all were classified as Category 1 issuers, is $7,520,000 per year, and the estimated total cost

for issuers, if they all were classified as Category 2 issuers, is $49,000,000 for the first year and

26 [$64 (cost to_have third party convert annual filing into an _electroni’c format) x 2
(maximum estimated numberof annual filings filed per year per issuer)] + [$8 (cost to
have third party convert material event notice or failure to file notice into an electronic

format) x 3 (maximum estimated number of material event or failure to file notices filed ... .

per year per issuer)] + [$50 (estimated monthly Internet charge) x 12 months] = $752.
We estimate that an issuer would file one to five continuing disclosure documnents per
year. These documents generally consist of no more than two annual ﬁlmgs and three
material event or failure to file notices.

22 [$4,300 (maximum estimated one-time cost to acquire technology to convert continuing’
disclosure documents into an electronic format)] + [$50 (estimated monthly Internet
charge) x 12 months] = $4,900. After the initial year, issuers who acquire the technology
to convert continuing disclosure documents into an electronic format internally only will
have the cost of securing Internet access. $50 (estimated monthly Internet charge) x 12
months = $600.
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$6,000,000 per year thereaﬂer_.228 We included these cost estirﬁates 1n the Proposing Release and
Irec'eiﬁedi no comments on them.

Af’tér fufther considération; we believe that the actual total costs that are likely to be
incurred -by issuers to convert continuing disclosure documents into an electro_nic format will be
1ess than the estimated maﬁimum external costs described above. We note that these total annual
rcost estimates are bﬁscd on the assumption that all issuers subject to continuing disclosure
agreements would have to acquire technology resources necessary to submit conﬁnuing
disclosure documents in an electronic format to the MSRB In the Proposing Release, we noted
our belief that this was a conservative estimate, and that in all likelihood, many issuers either
-éun'ently submit continuing disclosure documents in an electroﬁic format or currently have the
necessary technology resources to submit continuing disclosure documents in'an electronic
format.

In this-regard, we noted in the Proposing Release that approximately 30% of issuers :
currently utilize the services of a designated filing agent to submit documents electronically to
NRMSIRs. Moreover, all NRMSIRs currently allow electronic filing of continuing disclosure
documents. We further note that it was reported in 2002 that approximately 89% of all
municipal governments in New York, Pepnsylvania an_d West Virginia had access to compﬁter

technology and used it in their operations.””

a

S Total cost for Category 1 issuers: 10,000 issuers x $752 (annual cost per issuer to have a
third party convert continuing disclosure documents into an electronic format and for
Internet access) = $7,520,000. Total cost for Category 2 issuers: 10,000 issuers x $4,900
(one-time cost to acquire technology to convert continuing disclosure documents into an
electronic format and annual cost for Internet access) = $49,000,000. 10,000 issuers x
$600 (annual cost per issuer for Internet access) = $6,000,000.

229 See Timothy M. Kelsey, Michael J. Dougherty and Michael Hattery, Information
Technology Use by Local Governments in the Northeast: Assessment and Needs, 40
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Finally, even if all issuers currently lack the necessary technology, we assume that they
would be more likely to choose the lower cost option, 1.e., Category 1 with an estimated annual
cost of $7,520,000. To be conservative for purposes of the PRA, however, the Commission

estimates that the annual costs for those issuers that need to acquire technology resources to

" submit documents to the MSRB will be approximately $9,800,000%*° for the first year after the

ad_option of the final amendments and approximately $1,200,000%! for each year thereafter.
Alternatively, an 1ssuer may elect to use the servicés of a designated agent to submit
continui;lg disclosure d(_)cuments to the MSRB. As ;mted above, we believe that épproximately
30% of municipal issuers that submit coritinuing disclosure documents today rely on the services
of a designated agent. Generally, when issﬁers utilize the services of é designated agent, they
enter into a contract with the designated agent for a package of services, including the
submission of continuing disclosure documents, for a single fee. Asnoted in the Proposiﬁg
Release, it is anticipated that five of the largest designated agents will submit documents '
electronically to the MSRB via a direct computer-to-computer interface. We estimate that the
start-up cost for an entity to develop a direct computer-to-computer intcr.face with the MSRB

will range from approximately $69,360 to $138,720.2%2 Thus, the maximum estimated total

Journal of Extension 5, October 2002 (available at
http://www.joe.org/joe/20020ctober/ad.shtml) (“Journal of Extensmn”)

230 2,000 (Category 2 issuers) x $4,900 = $9,800,000. This estimate assumes 20% of issuers o

incur Category 2 costs at $4,900 per issuer. To be conservative, we are using a number
approximately double the percentage of issuers estimated in the Journal of Extension
article. We acknowledge that this estimate yields a sum greater than the total Category 1
cost. ‘ :

221 2000 (Category 2 issuers) x $600 = $1,200,000.

22 Asnoted in the Proposing Release, the MSRB estimated that it would take an entity
approximately 240 to 480 hours of computer programming to develop the computer-to-
computer interface with the MSRB. $289 (hourly wage for a senior programmer) x 240
hours = $69,360. $289 (hourly wage for a senior programmer) x 480 hours = $§138,720.
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start-up cost of aeveloping a direct computer-to-computer interface by each of the five

L desighated agents for the submission of continuing disclosure documents to the MSRB is
$693,6OQ. -The Commission included these cost estimates in the Proposing Release and received
ﬁq comments on them. The Comrﬁission continues to believe that these estimates are
appropriate.

The Commission believes that, in light of the estimated cost to develop and implement a
computer-to-computer interface with the MSRB, it is unl_ikely; that issugrs will elect to procegd
vs;ith this approach given the availability of less expensive alternatives to submitting continuing
disclosure documents electronically to the MSRB. Howeve_r, some‘ 1ssuers may choose to submit
their continuing disclosure documents to the MSRB through a designated agent. A designated
agent may submit continuing disclosure documents along with identifying information to the i
MSRB on behalf of numerous issuers. Depending on its business model, a designated agent may
submit continuing disclosure documents along with identifying information to the MSRB via the
Internet or through a direct mrﬁputer-to-computcr interface. In either case, the issuer will incur a
cost associated with the designated agent’s electronic submissi_on of the pertinent continuing
disclosure document and any identifying information to the MSRB. We estimate that this cost is

233

approximately $16 per continuing disclosure document.” We continue to believe that this

estimate is appropriate.

The $289 per hour estimate for a senior programmer is from SIFMA’s Office Salaries in

the Securities Industry 2007, modified by Commission staff to account for an 1,800-hour

work-year and multiplied by 5.35 to account for bonuses, firm size, employee benefits
. and overhead. '

3. This estimate includes the cost of having the designated agent’s compliance clerk submit
electronically the pertinent continuing disclosure document and any identifying _
information to the MSRB. 15 minutes (.25 hours) (estimated time per document to gather
identifying information) x $62 (hourly wage for a compliance clerk) = $15.50
(approximately $16). The $62 per hour estimate for a compliance clerk is from SIFMA’s

L
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n T .7 The MSRB will incur costs to develop the computer system to allow 1t to collect, store,
'-',:j:);b'c.ess{ ret;rieve, and make available continuing disclosure documents furnished to it by issuers
of municipal securitit;s. The MSRB’s start-up costs associated with devgloping the portal for
continuing disclosure documents, including hardware, an additional hosting site, and software
licensing and acquisition costs, is estimated to be approximately $1,000,000. In addition, the

MSRB’s annual operating costs for this system, excluding salary and other costs related to
employees, is estimated to be approximately $350,000. Accordingly, we estimate that the total

costs for the MSRB is $1,350,000 for the first year and $350,000 per year thereafer, exclusive.of

234

salary and other costs related to employees.”™ The Commission included these cost estimates in

the Proposing Release and did not receive any comments on them. The Commission continues
. to believe that these estimates are appropriate.

F. Retention Period of Recordkeeping Requirements

The final amendments to the Rule do not contain any r'ecordkéeping requirements.

However, as an SRO sut;ject to Rule 17a-1 under the Exchange Act,?*® the MSRB is required to

Office Salaries in the Securities Industry 2007, modified to account for an 1,800-hour
work-year and multiplied by 2.93 to account for bonuses, firm size, employee benefits
and overhead.

234 $1,000,000 (cost to establish cofputer system) + $350,000 (annual operation costs for -
computer system, excluding salary and other related costs for employees) = $1,350,000
(first year cost to MSRB). Afier the first year, the only cost would be the annual
operation cost of $350,000. These costs do not include the salary and other overhead
costs related to the employees who would maintain the system. The Proposing Release
noted that MSRB staff advised Commission staff that the personnel costs associated with
operating the portal for continuing disclosure documents will be approximately $400,000

. per yéar.
. 17 CFR 240.172-1.
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.. retain records of the collection of information for a period of not less than five years, the first

two Yems in an easily accessible place.
‘G. Collection of Information Is Mandatory '
The collection of information pursuant to the Rule, as amended, isa mandatory collection .

of information.

H. Responses to Collection of Information Will Not Be Kept Confidential

-

The collection of information pursuant to the Rule, as amended, will not be confidential

and will be publicly available.

V. Costs and Benefits of Proposed Amendments to Rule 15¢2-12

-In the i’roposing Release the Commission considered certain costs and .beneﬁts of the
amendments to Rule 15c2—1£. As noted below, the Commission received a few general
comments relating to the costs or benefits of the proposed amendments. As discussed below, the
Commuission is refining its cost analysis relating to the costs that issuers could incur to obtain
technology resources. Other than this cost revision, the Commission is not modifying its costs
and benefits analysis from that presented in the Proposing Release.

A Benefits
Under the Rule, as amended, a Participating Underwriter will be prohibited from
| purchasing or selling municipal securities cov.ered by the Rule in a primary offering, unless it has
reasonably determined that the issuer of a municipal security has undertaken in a continuing

4

disclosure agreement to provide continuing disclosure documents to the MSRB.2% The

26 Under the adopted amendments to paragraph (d)(2)(ii) of the Rule, a Participating
Underwriter would be exempt from its obligations under paragraph (b)(5) of the Rule as
long as an issuer or obligated person has agreed in its limited undertaking that the
publicly available financial information or operating data described in paragraph
(d)(2)(ii)(A) of the Rule would be submitted to the MSRB annually, instead of upon
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Commission believes that providing for a single repository that receives submissions in an

.

: e]e,ctfonic format, rather than multiple repositories, will encourage a more efficient and effective
-' ' progeé;s forl the collection and availability of contipﬁiné disclosure information. In the
: Coxﬁmission’s view: a' single electronic point of collection and accesgibility of continuing .
disclosu're documents can assist issuers and obligated persons in complying with their |
\indertakings‘. Submission of continuing disclosure documents to one repository only rather than
multiple repositories will reduce the resources issuers and obligated persons need to devote to the
process of gathering and submitting continuing disclosure documents. Because the final
amendments will provide for the electronic submission and a.wailability of continuing disclosure
documents, the costs to issuers and obligated persons 6f gathering and subﬁining this
information ultimately could be reduced because these entities no longer will have to gather and
. submit documents in a paper format.

Most commenters werée supportive of the proposed amendments and believeci that a
singlé repository for the collection, storage, and di;;semination:of continuing disclosure
documents would ‘greatly_ benefit investors and other municipal market participants.?’

Commenters ir_laicatéd that the benefits of the proposed amendments include; (1) increased

238

transparency of municipal securities disclosure; " (2) simﬁlifying and improving the efficiency

request to any person or at-least annually to the appropniate SID, if any, and that the
.material event notices described in paragraph (d)(2){(ii)(B) of the Rule would be .

- submitted to the MSRB, instead of to each NRMSIR or the MSRB and to the appropriate
SID, if any, and as long as the other conditions of the exemption are met. '

27 See GFOA Letter, Vanguard Letter, SIFMA Letter, MSRB Letter, Treasurer of the State
of Connecticut Letter, [AA Letter, NASACT Letter, EDGAR Online Letter, NFMA
. Letter, NAHEFFA Letter, ICI Letter, Texas Mac Letter, and Multiple-Markets Letter.
238

See Treasurer of the State of Connecticut Letter, at 1, and JAA Letter, at 1.
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of filing municipal disclosure information; > (3) improved accessibility to municipal disclosure

240 (4) assisting broker-dealers and

information for investors and other market participants;
mutual funds in meeting their regulatory obligatiqns;m and (5) reducing the potential for
fraudulént activities.”* In addition, commenters noted that the submission of municipal
disc-losure information in an electronic format with indexing information would: (1) make
finding and using municipal disclosure information easier for investors and other mqnicipal

market participants;*’

and (2) help facilitate the creation of new value-added services by
municipal disclosure vendors.**

As described more fully in Section IV. above, we esﬁmate that the ongoing annual
information collection burden under the adopted amgndments will be 64,500 hours.* This
represents a reduction of 59,350 burden hours from the immediately preceding collection of
information.>* This overall reduction in the Rule’s paperwork burden - and the costs associated
with that burden - principally will benefit issuers or obligated persons.

The Commission also believes that having a single repository that receives and makes

available submissions in an electronic format will provide ready and prompt access to this -

information by investors and municipal securities market participants. Investors and market

29 See Texas MAC Letter, at 1, and IAA Letter, at 2.
240 ee SIFMA Letter, at 2, NASACT Letter, at 1, and ICI Letter, at 3.
ee SIFMA Letter, at 2, and ICI Letter, at 3.
See ICI Letter, at 3. -
243 gee ICI Letter, at 3, and IAA Letter, at 3.
244 See Multiple-Markets Letter, at 2.

245 The estimated annual information collection burden for the first year under the final
amendments is 64,625 hours.

246 For the first year, there is a reduction of 59, 225 burden hours relative to the 1mmedlately
preceding collection of information.
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'i)éiﬁicipants will be able to go solely to-one locaﬁon to retrieve coﬁtinuing disclosure docum;mts
h 1"_ather' than ha\fing to approach multiple locations, thereby allowing for a more convenient means

‘to fihtain 31;10}.1 information. In addition, we belieye'that having one repositm"y that electronically

-. collects and makes available all continuing disclosure documents will increase the likelihood that
. investors and other market participants will obtain more complete information about municipal
-secun'ties, thereby dccréasing the potential for fraud.

We expect th:it a single repository that receives submissions in an electronic format could
simplify compliance with regulatory requiremelllts by broker-dealers and others, such as mutual
funds, by providing therﬁ with consistent availability of continuing disclosure documents from a
single source. Information vendors (including those NRMSIRs and SIi)s that had been
informatton repositories for Rule 15¢2-12 purposes) and othérs also will have ready access to all

~ continuing disclosure documents that they in turn can use in any value-added products that they
create. The Commission also expects that having a single repository that receives submissions
an electronic format will r;lakc municipal disclosure information more accessible for all
municipal market participants.

Moreover, providing _for a single repository may reduce the paper_wor'k and other costs
that NRMSIRs currently incur bécause they no longer will have to maintain pérsonne‘l and otilér
resources solely in connection with their status as a NRMSIR. Also, the Commission believes "
that the proposed amendments may encourage the dissemination of inférmation in the
information services markets by providing easier access to continuing disclosure documents. As
a result, there potentially may be an increase in the number of information vendors disseminating
continuing disclosure documents and offering value-added products because the cost of entry

into the municipal securities information services market may be reduced.
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: a fesult of the Rule 15¢2-12 amendments, because the amendments will not alter substantively

"B.. Costs

*The Commission does not expect broker-dealers to incur any additional recurring costs as

the-exisﬁng Rule’s requirements for these entities, except with respect to the place to which
issuers would agree to make filings. The final amendments will_change the location where the
contfnuing disclosure documents of issuers or obligated persons will be submitted pursuant to
continuing disclosure aéreements. As noted above, we estirlnate that the annual information
collection burden for each broker-dealer under the Rule will be one hour. This annual burden -i.s
identical to the burden that a broker-dealer previously had under the Rule. Accordingly, we
estimate that it will cost each broker-dealer $270 annually to comply with the Rule, as

amended. 2’

We further estimate that a broker-dealer may have a one-time internal cost associated

with having an in-house compliance attorney prepare-and issue a memorandum advising the

broker-dealer’s employees who work on primary offerings of municipal securities about the
amendments to Rule 15¢2-12. Our estimate is that it will take internal counsel approxxmately 30
minutes to prepare this memorandum, for acost of approxunately $135.24

We believe that the ongoing obhgatlons of broker-dealers under the Rule will be handled
internally because compliance with these obligations is consistent with the type of work that ja

broker-dealer typically handles internally. We do not believe that a broker-dealer will have any

recurring external costs associated with the amendments to the Rule.

241 1 hour (estimated annual information collection burden for each broker-dealer) x $270
(hourly cost for a broker-dealer’s internal compliance attorney) = $270. The hourly rate
- for the compliance attorney is from SIFMA’s Management & Professional Earnings in
the Securities Industry 2007, modified to account for an 1,800-hour work-year and '
multiplied by 5.35 to account for bonuses, firm size, employee beneﬁts and overhead.

248 See Section IV. D 1, upr
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. " The Commission received one comment letter regarding the obligations of a broker-

dealer under the revised Rule, particularly with respect to its reasonably detemﬁning that the
. " issuer or obligated person has contractually agreed to provide 1dentifying information as

o '. pi‘escri_be& by the MSRB.2* This commenter stated that this requirement would not be’

" éasonably burdensome on broker-dealers that are Participating Underwriters. The
_ C(?mmissio;l included in the Proposing Release the foregoing cost estimate regarding a broker-
déaler’s obligations under the Rule, as amended, and received no comments regarding this cost”
es'timat‘es.

Although Rule 15¢2-12 relates to the obligations of broker-dealers, issuers or obligated
pérsons indirectly could incur costs as a resuit of the adopted amendments. In connection with
today’s amendments, issuers of municipal securities will undertake in their continuing disclosure

. agreements to provide continuing disclosure documents to the MSRB, either directly or
- indirectly through an indenture trustee or a designated agent. In either case, some issuers may be
subject to the cos& associated with the electronic filing of annual filings, material event notices
_and failure to file notices, particularly if they (or their agent) were submitting paper copies of
these documents to the NRMSIRs. For those issuers that delivered their continuing.disclosure
documents electronicgll_y to the NRMSIRs, there is expected to be minimal chaﬁgc incostsas a
result of the Rule’s new requirement that documents be submitted électronically.

Issuers that had not been pr;)viding their annual filings, material event notices and/or
failure to file notices in an electronic format and were sending paper copies of their documents to
the NRMSIRs pursuant to their coritiﬁuing disclosure agreements may incur some costs to obtain

electronic copies of such documents from the party who prepared them or, alternatively, to have

. 299 gQee SIFMA Letter, at 3.
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a paper copy converted into an electronic format.” These costs will vary depending on how tixe
K issuer elects to convert their continuing disclosure documnents into an electronic format. An
" isster can e;lect to have a third-party vendor transfer their paper continuing disclosure documents
inththe appropriate electronic format. An issuer also can decide to undertake the work
intémally, and its costs will vary depending on the issuer’s technology resources. An issuer also
o w1:ll need to have Internet access to submit documents electronically and will incur the costs of
| ‘maintainjng such service, if the issuer currently doe§ not have Internet access, unless it relieson
other sources of Interﬁet access. |
It is likely, however, that most issuers of muni‘cipal securities currently possess the
corﬁputer equipment and software necessary to convert paper copies of continuing disclosure
documents to electronic copies and to electronically transmit the documénts to the MSRB. 'For
issuers that currently have such c;apability, the start-up costs to provide continuing disclosure
documents to the MSRB will be minimal because they already will have the necessary resources
internally.
As described more fully in Section IV. above, we estimate that the costs to some issuers
to submit continuing disclosure documents to the MSRB in an electronic format may include:
-(1)an gpproximate cost of $8 per notice to use a third party vendor to sca.n a material event -
notice or failure to file notice, and an approximate cost of $64 to use a third party vendor to scan
an iiverage-sizcd annual financial staten}ent; (2) an approximafe cost ranging from $750 and
$4300 to acquire technology resources to convert continuing disclosure documenté into an
clectronic format; (3) approxi'mately $50 to $300 to upgrade or acquire the software to s-ubmit
documents in an electronic format; (4) approximately $50 per month to acquire Internet acc;ess;

and (5) an approximate cost of $16 per continuing disclosute document to have a designated
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' agent s;ul‘;jnlit electronically continuing disclosure documents and identifying information to _the
MSRB As noted in the Proposing Rélease, for an issuer that does not have Internet access and
elects -to have a third party convert continuing disclosure documents into an electronic format,
the maximum external estimated cost such issuer will incur is $752 per yearr.250 As noted in the

. Proposing Release, for an issuer that does not have Internet access and elects to acquire the

technological resources to convert continuing disclosure documents into an electronic format

internally, the maximum external estimated cost sugh issuer will incur is $4,900 for the first year
and $600 per year thereafter.”' As noted in the Proﬁosing Release, the estimated total cost for
iss;uers, if they all were classified as Category 1 issuers, is $7,520,000 per year, and the estimated
total cost for issuers, if they all were classified as Category 2 issuers, is $49,000,000 for the first

252

year and $6,000,000 per year thereafter.” We included these cost estimates in the Proposing

2% [$64 (cost to have third party convert annual filing into an electronic format) x 2
{maximum estimated number of annual filings filed per year per issuer)] + [$8 (cost to
have third party convert material event notice or failure to file notice into an electronic
format) x 3 (maximum estimated number of material event or failure to file notices filed
per year per issuer}] + [$50 (estimated monthly Intemet charge) x 12 months] = $752.
We estimate that an issuer would file one to five continuing disclosure documents per
year. These documents generally consist of no more than two annual filings and three
material event or failure to file notices.

1 [$4,300 (maximum estimated one-time cost to acquire technology to convert contiﬁuing
- disclosure documents into an electronic format)] + [$50 (estimated monthly Internet
charge) x 12 months] = $4,900. After the initial year, issuers who acquire the technology

to convert continuing disclosure documents into an electronic format internally only will —-- -

have the cost of securing Internet access. $50 (estimated monthly Internet charge) x 12
months = $600. ’

2 Total cost for Category 1 issuers: 10,000 issuers x $752 (annual cost per issuer to have a
third party convert continuing disclosure documents into an electronic format and for
Internet access) = $7,520,000. Total cost for Category 2 issuers: 10,000 issuers x $4,900
(one-time cost to acquire technology to convert continuing disclosure documents into an
electronic format and annuat cost for Intemnet access) = $49,000,000. 10,000 issuers x
$600 (annual cost per issuer for Internet access) = $6,000,000. To provide an estimate of
the total costs to issuers that would not be under-inclusive, we assumed that all 10,000
issuers are Category 1 issuers and Category 2 issuers. -

87



Releaée'and'received no comments on them. In the Proposing Release, the Commission

_indfc_:étéd that we believe that most issuers either currently submit continuing disclosure
- _ documents in an electronic format, or currently have the necessary technology resources to

stbmit continuing disclosure documents in an electronic format. Accordingly, we believe that

the actual total costs that will be incurred by issuers to convert continuing disclosure documents
into an electronic_fonnat will be less than the estimated maximum external costs described above
and discussed more fully in Section IV. above.

The Commission estimates that the annual costs for those issuers that need to acquire

't‘echno]ogy'. resources to submit documents to the MSRB will be approximately $9,800,000*% for

the first year aﬁer'the adoption of the final amendments and approximately $1,200,000%** for

each year thereafter.
Also, as more fully described in Section IV. above, the total estimated cost of five

designated agents to develop computer-to-computer interfaces for the submission of documents

_ to the MSRB is $693,600. The Commission included this cost estimate in the Proposing Release

and received no comments regarding it. The Commission continues to believe that this estimate
is appropriate.

Issuers or obligated persons also will have to provide certain identifying information to

~ the repository pursuant to their undertakings in continuing disclosure agreements. As described

more fully in Section IV. above, we estimate that each issuer will submit one to five continuing

disclosure documents annually to the MSRB, for a maximum estimated annual labor cost of

233 2,000 (Category 2 issuers) x $4,900 = $9,800,000. This estimate assumes 20% of issuers
incur Category 2 costs at $4,900 per issuer. To be conservative, we are using a number
approximately double the percentage of issuers estimated in the Journal of Extension
article. We acknowledge that this estimate yields a sum greater than the total Category 1
cost. '

2% 2,000 (Category 2 issuers) x $600 = $1,200,000.
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' . approximately $232.50 per issuer,>** which equates to a total maximum annual cost of

| $2,325;QOO for all 1ssuers ($232.50 x 10,000 issuers). The Commission included these cost

, clstirhat.t.ais' for issuers in the Proposing Release and received no comments regarding these
.es'_t‘imates. The Commission continues to believe that these estimates are appropriate.

'i"he Commission expects tﬁat the costs to issuers may vary somewhat, depending on the
1ssuer’s size. In the Proposing Release, we noted our belief that any such difference would be
attributable to the fact that larger issuers may tend to have more issuances of municipal
securities; thus, larger issuers may tend to submit more documents than smaller issuers. We
indicated that fhe costs of submitting documents under the proposal could be greater for larger
1SSuers. Although no commenters took issue with any of the specific cost estimates set forth in

the Proposing Release, two commenters discussed generally the potential costs of aspects of the

.‘ proposed amendments, particularly .with respect to smaller issuers.2*® One of these commenters
noted that small issuers relying on the exemption contained in paragraph (d)(2) of the Rule
would incur increased costs associated with the electronic filing of the information set forth in
the exemption.?*” Prior to today’s amendments, the exemption in paragraph (d)(2) of the Rule
would not apply to a primary offering if, among other conditions, the issuer or obligated person

has undertaken in a written agreement or contract to provide financial information or operating

25 5 (maximum estimated number of continuing disclosure filed per year per issuer) x $62
(hourly wage for a compliance clerk) x 45 minutes (.75 hours) (average estimated time
for compliance clerk to submit a continuing disclosure document electronically) =
$232.50. The $62 per hour estimate for a compliance clerk is from SIFMA’s Office
Salaries in the Securities Industry 2007, modified to account for an 1,800-hour work-year
and multiplied by 2.93 to account for bonuses, firm size, employee benefits and '
overhead. In order to provide an estimate of total costs for issuers that would not be
under-inclusive, the Commission elected to use the higher end of the estimate of annual
submissions of continuing disclosure documents.

. 2% See NABL Letter, at 2, and GFOA Letter, at 2.
257 See NABL Letter, at 2.
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- data regarding each obligated person for which financial information or operating data is

prgsehted in the final official statement, including financial information and operating data which

is .ctistqmarily prepared by such obligated person and is publicly available, upon request to any

person or at least annually to the appropriate SID.>%®

After today’s amendments, Participating
Underwriters seeking to utilize the exemption will need to reasonably determine that such issuer

or obligated person has undertaken to provide such information to the MSRB annually. - The

~.amendment to pziragraph (d)(2) of the Rule does not affect the nature of a Participating

Underwnter’s obligation to reasonably determine that a small issuer has undertaken to deliver

continuing disclosure documents to fulfill the conditions of the exemption; rather, it affects what

the Participating Underwriter needs to determine regarding the undertaking with respect to the
. location where such documents are to be sent. .Specifically, the final amendments do not revise

- the provision limiting the commitment to provide annual financial or operating data only if such

information is customarily prepared by such obligated person and is publicly available. We
recognize that one effect ;)f the amendments will be that some small issuers will submit anriual
financial information and operating data to the MSRB when currently they do not regularly
submit such disclosures to any repository. We do not believe that electronically formatting
information a small 'igsuer already has and mgkes publicly available will be a signiﬁ'cantV burden.
In additibn, we do not believe ﬂ']i-i_t the ﬁﬁai amendments would résult in small issuers proviéling
voluminous filings. Further, the costs that these issuers could incur to send documents

.

electronically to the MSRB are included in the cost estimates for issuers discussed above. The

. only difference between the prior provision and the amended Rule is that, while issuers

previously provided such information and data upon request, they now must provide it to the

28 17 CFR 240.15¢2-12(d)(2)(ii)(A).
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'MSRB annually. The other commenter noted that some smaller issuers may have to purchasﬂe

new software to submit electronic documents, but it further stated that the overall savings that an

_ electronic-based repository will provide will benefit state and local governments and

authorities.>”

Further, the Commission does not anticipate that issuers will incur any costs associated
with the need to revise the template for continuing disclosure agreements. The Proposing
Release noted that, baséd on conversations between Commuission staff and NABL staff, NABL
mémbers advised that the cost of revising the template for contiﬁuing disclosure agreements to
reflect the rule amendments will be insignificant and thus unlikely to be passed on to issuers.

We received no comments regarding this estimate and continue to believe that it is appropriate.
 As discussed in Section IV. above, the MSRB will incur costs to dévelop the computer
system to allow it to collect, store, process, retrieve, and make available continuing disclosure
documents furnished to it by issuers of municipal securities. We stated i the Proposing Release
that the MSRB’S start-up costs associated with developing the portal for continuing disclosure
documents, including hardware, an additional hosting site, and software licensing and‘ acquisition
costs, will be approximately $1,000,000; that the MSRB’s ongoing costs of operziting the system,
inciuding 'aliocated costs associated with such items as office space and licensing fees, will be
approx_inﬁately $1,350,000 for the first year and $350,000 per year thereaficr; and that the

MSRB’s personnel costs associated with operating the portal for continuing disclosure

documents will be approximately $400,000 per year.>* We received no comments regarding

these estirnates and continue to believe that they are appropriate.

% See GFOA Letter, at 2.

260 This figure represents the estimated personnel costs associated with the MSRB’s
devoting three and one-half persons to the operation of the continuing disclosure portal.
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. SR Some NRMSIRs and other vendors of municipal disclosure information may incur. costs
| ’ .‘ 1n traﬁsitioning their business models as a result of the final amendments that call for the MSRB
- to serve as Lhe single repository for continuing disclosure documents. - In the Proposing Release,
- .'\;ve noted that any NRMSIR that provided municipal disclosure documents as its primary
| _ business model could face a significant decline in its business, and thus in income, as a result of
' the proposed amendments, as well as the possible withdrawal of the “no action” letters issued to
the NRMSIRs and the designation of the MSRB as the sole NRMSIR for existing continuing
disclosure agreements. As a result, the NRMSIRs could experience an immediate decline in
income with respect to those parts of their business that provide muni;:ipal disclosure documents
to persons who request them. We also noted that NRMSIRs could have some costs if they
-continued to maintain historical continuing disclosure information that they have already
Q | received under existing continuing disclosure agreements. Two colmmenters that are NRMSIRs

261

submitted comment letters opposing the proposed amendments.”™ One of these commenters

acknowledged generally that the proposed amendments could affect its business model. 2%
However, neither of these commenters prévided any specific coslt estimates of the impact of the
ﬁroposed amendments on their operations. In addition, one potential consequence of the final

: amendmer_ns 1s that there could be fewer value-added products available to investors, market
parﬁcipahts and omers, and the potential reﬂucﬁon in such products is not quantiﬁable.m The

Commission included a discussion of the potential costs for NRMSIRs under the amended Rule

in the Proposing Release and received no specific comments addressing these costs. The

26l ges DPC Data Letter and SPSE Letter.

262 See DPC Data Letter at 1.

. 262 See Section VI. infra for a discussion of the competitive impact of the amendments on the
NRMSIRs.
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" Commission believes that the potential costs discussed in the Proposing Release are still

 appropriate.

.. Finally, under the final amendments, Rule 15¢2-12 no longer will refer to SIDs. The rule '
amendments will not affect the legal obligations of issuers or obligated persons to provide
continu{ng disclosure documents, along with any other submissions, to the appropriate SID, if

any, that may be required under the appropnate state law. In addition, the final amendments will

'have no effect on the obligations of issuers and obligated persons under outstanding continuing

disclosure agreements entered into prior to the effective date of today’s amendments to the Rule,

to submit continuing disclosure documeits to the appropria.te SID, if any, as stated in their

existing continuing disclosure agreements, nor on their obligation to make any other submissions

that may be required under the appropriate state law. SIDs are membership organizations and
use information submitted to them in products for their members. While SIDs can charge fees
for requested documeﬁts, we do not believe that this is a primary source of revenue for them. As
discussed above, the Commission received a number of comments regarding the proposed
removal of references to SIDs from the Rule.”® However, none of these comments included any
di-scussions of the cost implications of removing references to Sl])é from the Rule. In the
Proposing Release, the Commission indicated that it does not expect that SIDs will expériehce a
deciine in operations of incur any costs as a ?esult of the proposed amendments. The
Commission received n6 commentél regarding this statement and we continue to believe tlhét this -

statement is appropriate.

264 See GFOA Letter, SIFMA Letter, Texas MAC Letter, OMAC Letter, and Multiple-
Markets Letter. .
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' Rule; is approximately $4,275,00

~ competition, and capital formation. In addition, Section 23(a)(2} of the Exchange Act

In summary, the Commission estimates that the total annual cost for all respondents in
the first year, under the amended Rule, is approximately $14,602,3 50.%° The Commission also
estimates that the total annual cost for all respondents after the first year, under the amended

0.266

VI.  Consideration of Burden and Promotion of Efficiegcv. Competition, and Capital
Formation

_ Section 3(f) of the Exchange Act®® requires thé Commission, whenever it engages in
rulemaking and is required to consider or determine whether an action is necessary or
appropriate in the public interest, to consider whether the action would promote efficiency,
268 requires
the Commission, when adopting rules under the Exchange Act, to consider the impact such rules
would have on competition. Section 23(a)(2) of the Exchange Act also prohibits the
Commission from adopting any rule that would impose a burden on competition not necessary or
appropriate in furtherance of the purposes of the Exchange Act.

In the Proposing Release, we considered the proposed amendments to Rule 15¢2-12 in _

light of the standards set forth in the above-noted Exchange Act provisions. We solicited

comment on whether, if adopted, the proposed amendments would result in any anti-competitive

265 ($33,750 (estEmated— annual cost for-broker-dealers in year one) + (($9,800,000 (estimated
annual cost for issuers to acquire technology resources) + $2,325,000 (estimated annual

cost for all issuers’ labor hours) +$693,600 (estimated one-time cost for development of .. .

designated agents computer interface)) total estimated annual costs for issuers in year
one) + $1,750,000 (maximum estimated annual cost for the MSRB in year one)) =
$14,602,350.

(%1 ,200,000 (estimated annual cost for issuers fo convert documents into an electronic
format) + $2,325,000 (estimated annual cost for all issuers’ labor hours)) estimated
annual costs for issuers) + $750,000 (maximum estimated annual cost for the MSRB)) =
$4,275,000. -

266

%7 15U.S.C. 78¢(f).

68 . 15U.8.C. 78w(a)(2).
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. effects or would promote efficiency, competition, and capital formation. We asked commenters

to prdvide empirical data or other facts to support their views on any anti-competitive effects or

any burden.s on efficiency, competition, or capita% formatic;n that might result from adoption of
the proposed amendments.

We beheve that the amendments to the Rule will help make the 'mum'cipal securities
disclosure prbcess more efficient and help conserve resources for muni?ipal security issuers, as
well as for investors and market participants. Under the regulatory framework that existed prior
to today’s amend:;lents, issuers of municipal secun't'ies in their continuing disclosure agreements
undértook to submit @ntinuing disclosure documents to foﬁr separate NRMSIRs, and they .
submitted such documents in paper or electronic form. The Commission anticipates that the.
final rule amendments likely will promote the efficiency of the municipal disclosure process by
reducing the resources municipal security issuers will need to devote to the process of submitting
continuing disclosure documents.

As noted abov'e, the Commission has long been interested in reducing the potentiél for
fraud in the mmﬁcipa] securities market. At the time the Commission adopted Rule; 15¢2-12 in
1989 .zind adopted the 1994 Amendments, disclosure documeﬁts were submitted in paper form.

The Commission believed that, in such an-environment where document retrieval would be

‘handled manually, the establishment of one or more re;iositqries could be beneficial in widening

the retrieval and availability of information in the secondary market, since the public could
obtain the disclosure documents from multiple locations. The Commission’s objective of
deterring the potential for fraud by facilitating greater availability of municipal securities

information remains unchanged.

95




However, there have been significant inefficiencies in the current use of multiple
repositories that likely have affected the public’s ability to retrieve continuing disclosure
documents:z'59 In this regard, the Comrnisﬁon no‘ted in the 1989 Adopting Release that “the
creation of multipl_e repositories should be accompanied by the development of an information
linkage among these repositories” so as to afford “the widest retrieval and dissemination of
information in the secondary market.”*”® Although the Commission in the 1989 Adopting
Release.supported the development of an information linkage among the repositories, none was
established to hélp broaden the availability of the di;:closurc information. Also, since the
adoption of the 1994 Amendments, there have been significant advancements in technology and
information systems, including the use of the Intemet, to provide information quickly and
inexpensively to market participants and investors. In this regard, the Commission believes that
the use of a single repository to receive, in an electronic format, and make available continuing.
disclosure documents in an electronic foﬁnat will substantially and effectiyely increase the
availability of municipal securities informat'ion about municipal issues and enhance the
efﬁciéncy of the secondary trading market for these securitieé.

In addition, we believe that having a single repository for electronically submitted

1

information will provide investors, market participants, and others with a more efficient and

‘convenient means to obtain continuing disclosure documents and will help increase the

likelihood that investors, market pa_rﬁcipants, and others will make more informed investment

L]

decisions regarding whether to buy, sell or hold municipal securities. The Commission believes

that the final amendments will foster a more efficient means of municipal disclosure and, as a

. result, the Commission is approving the adoption of the proposed amendments to Rule 15¢2-12.

269 See supra note 35.

270 See 1989 Adopting Release, supra note 18.
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T
. With respect to the Exchange Act goal of promoting competition, the Commission notes
I

that, when we adopted Rule 15¢2-12 in 1989, we strongly supported the development of one or

27

more central repositories for municipal disclosure documents.””" The Commission “recognize[d]

the benefits that may accrue from the creation of competing private repositories,” and indicated

tﬁat “the creation of central sources for municipal offering documents is an important first step
that rﬁay eventually encourage widespread use of repositories to disseminate annual reports and
other cﬁrrent information about issuers to the secondary markets.” ”> Further, when \;/e adopted
the 1994 Amendments, the Commission stated that the “requirement to deliver disclosure to the
NRMSIRs and the appropriate SID also allay{ed] the anti-competitive concerns raised by the

#5273

creation of a single repository.

. There have been significant advances 1n technology and information collection and

* delivery since that time, as discussed thirou ghout this release and the Proposing Release, that

indicate that having multiple repositories may not be necessary because the widespread

availability and dissemination of information can be achieved through different, more efficient,
means. Because the current environment differs markedly from the time when Rule 15¢2-12 was
adc;pted in 1989 and subsequently amended in 1994, the Commission believes that it is |
appropriate to adopt_,_ail approac}{ that utilizeé the significant technological advances, such as the

development and use of various electronic formats, which have occurred in the intervening years.

The Commission’s adoption of amendments to the Rule to provide for the use of a single o

-

rejnository for continuing disclosure documents will help further the Exchange Act objective of

7 See 1989 Adopting Release at 54 FR 28807, supra note 18. See also 1994 Proposing

. Release, supra note 113.
272. See 1989 Adopting Release, supra note 18. See also 1994 Proposing Release, supra note .
113. :

213 See 1994 Amendments, supra note 21.
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: prorhoting competition because information about municipal securities, provided in an electronic
format, will be more widely available to market professionals, investors, information vendors,
and others as a result of the final amendments. pr example, the Commission believes that

o cb_rnﬁetition among vendors may increase because vendors can utilize this information to provide

value-added services fo municipal market participants. Our adoption of amendments to the Rule

also may promote competition in the purchase and sale of municipal securitics because the
lgreatcr availability of information, delivered electronically tilrough a single repository, may
instill greater investor confidence in the municipal sccurities market. Moreover, this greater

‘ a§ailability of information also may encourage improvement in the completeness and timelinéss

of issuer disclosures and may foster interest in municipal éecuritigs by individual and

institutional customérs. As aresult, more investors may be attracted to this market sector and
broker-dealers may compete for their business.
The Commission receivgd two comment jetters from NRMSIRs that raised concerns

27 . .
* The primary concerns, raised by

ai)out the competitive effects of the proposed amendments.
| both commenters, relate to the MSRB’s role as the sole repository of continuing disclosure
documents and the competitive effects this would have on existing vendors of municipal

- disclosure information. Qne of these commenters stated that the Comxﬁssion’s proposal “would
_éllow the MSRB to impose restrictions on municipal issuers and obligated persons by limiting |
the'ﬁ‘ling's to a single, electronic format.”?” In addition, this commenter noted that the

‘Commission’s proposal would place the MSRB “in direct competition with commercial vendors

who have seﬁed the market as practical implementers of Rule 15¢2-12 without any subsidy for

24 gee DPC DATA Letter and SPSE Letter.

See
215" Gee DPC DATA Letter, at 1.
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._rr.lpre' than a decade.”"® The other commenter expressed similar sentiments and cited to thew
Comrﬁission’s statements in adopting Rule 150'211‘2 in 1989 and amendments to the Rule in
1994, which discussed possible anti-competitive concerns over the creation of a single
nep.(')sitory.z"7 This commeﬁter noted its view that eliminating the NRMSIR function would
upset the balance between its current business model and have an impact on its ability to pfovide
value-added products and services.”” It disputed the Commission’s view tﬁat the potential

. burdens on competition would be justified by the proposed amendments’ adop_ﬁon because, in its
- View, the current issueé with municipal disclosure lie in the quality and timeliness of the
information that is filed.””* The commenter also urged the Commis'sion to adopt an alternative
approach.”® Under its proposal, the MSRB would not be the sole repository for municipal
disclosure information. ?*' Instead, the commenter proposed having an unspecified entity serve
as a central electronic post office for municipal disclosure information where “issuers and
obligors would file documents through a single electronic format™ and such entity “would then
.forward the centrally-filed documents in real time to the NRMSIRs.”?* The commenter
.e)_cpressed no opinion regarding the identity of the entity that should serve as the central

electronic post office or how such entity would be chosen.”®

26 See DPC DATA Leter, at 2.

27 ec SPSE Letter at 5-7. ’
ee SPSE Letter at 7.

ee SPSE Letter, at 7-8.

PSE Letter, at 3-5.

PSE Letter, at 4.
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determine that they no longer need to invest in the infrastructure and facilities necessary to

Although these commenters raised concerns about the competitive impact of the
proposed amendments, circumstances have changed since we last considered Rule 15¢2-12

amendments in 1994, as discussed throughout this release and in the Proposing Release. The

. NRMSIRs did not develop a linkage, technology developments have occurred to make it easier

to access information; and access o municipal information[ remains costly and not easy to obtain
for many individuals. For these reasons, we believe that there should be one repository. We
continue to believe that one of the benefits in having the MSRB as the sole repository will be the

MSRB’s ability to provide a ready source of continuing disclosure documents to other

- information vendors who wish to use that information for their products. Private vendors can

utilize the MSRB in its capacity as a repository as a means to collect information from the
continuing disclosure documents to create value-added products for their customers.***
Commercial vendors will be able to readily access the information made available by the MSRB
to re-diéseminate it or use it in whatever value-added products they may wish to provide. In fact,
a single repository in which documents are submitted in an electronic format may encourage the
private information vendors to disseminate inum'cipal sqcurities imformation by reducing_the cost

of entry into the information services market. Existing vendors may need to make some

adjustmients to their infrastructure, facilities, or services offered. ‘However, some vendors may

collect and store continuing disclosure documents, and new entrants into the market will not

need to obtain the information from multiple locations, but rather can readily access such |

284 The Commission notes that both the DPC DATA Letter and the SPSE Letter raised
concerns with the potential subscription fees associated with having the MSRB as the
single repository. The Commission notes that the MSRB will be required to file a
proposed rule change with the Commission pursuant to Section 19(b) of the Exchange
Act regarding any subscription fees for a data stream that it proposes as well as any
changes to those fees.
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. information from one centralized source. Thus, all vendors are expected to be able to obtain
easily continuing disclosure documents and to be able to compete in providing value-added

" servicés. With respect to the comment regarding the “quality and timeliness™ of the information

- issuers file, the Commission believes that the greater availability of information which will result

from the final amendments. to the Rule also may encourage improvement in the complete:ness '
and timeliness of disclosures by issuers and obligated persons and may foster interest in
municipal securities by retail and institutional customers.

We previously stated that we would specifically consider the bompetitive implications of
the MSRB becoming a repository.®® In addition, we stated that if we were to conclude that the
MSRB’s statué as a repository might have adverse competitive implications, we would consider
whether we should take any action to address these effects.?® As noted earlier, we recognize
that competition with respect to ce&ain information services regarding municipal securities that
are proyided by the existing NRMSIRs may decline should the MSRB become the central

repository. The two commenters that raised competitive concerns suggested that a decrease in

287 wWe continue to believe

competition could occur as a result of the Commission’s rulemaking.
that one of the benefits in having the MSRB as the sole repository will be the MSRB’s ability to
provide a réady source of continuing disclosure documents to other information vendors who
'wislll to use that information for their products. Private vendqrs can utilize the MSRB in its

capacity as a repository as a means to collect information from the continuing disclosure

documents to create value-added products for their customers.

85 gee Securities Exchange Act Release No. 28081, supra note 131.
286
d.

287 gee DPC DATA Letter and SPSE Letter.

]
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' Re;garding the comment that our proposal would permit the MSRB to impbse restrict-ions
on rﬁﬁﬁicipal issuers and obligated persons by limiting the filings to a single format, we note that
the MSRB must file with the Commission under Section 19(b) of the Exchange Act the format it
proposes 10 prescribe and any changes to that format. Thus, the format that the MSRB proposes
to prescribé, and any subsequent changes to that format, would have to be consistent with the
Exchange Act. With regard to the comments favoriﬁg a central electronic post office, as we
noted above, we believe that this approach is less likely to achieve the benefits of the proposed
amendments. For example, with a central post office there would continue to be no single
location to which investors, particularly individuals, could turn for free access to information
regarding municipal securities. Instead, indi_\}iduals o entities that wish to obtain such
information would find it necessary first to access the central post office to find out what
documents might be available from NRMSIRs and SIDs and then to contact one or more
NRMSIRs or SIDs and pay their fees to obtain the document or documents they seek. This
would be a less efficient process than that contemplated by the final amendments, in which
interested persons could directly access, view and print for free continuing disclosure documents
from one place — the MSRB’s Intemet site.

- Wedo no.t -beJie\.Je that there are competitive implications that will uniquely apply to'the :

MSRB 1n its capacity as the sole repository as opposed to any another entity that could-be the

~ sole repository. In fact, we believe that, because the MSRB will be the sole repository, its status

as an SRO will provide an additional level of Commission oversight, as changes to its rules -
relating to continuing disclosure documents will have to be filed for Commission consideration

as a proposed rule change under Section 19(b) of the Exchange Act. Accordingly, we believe
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1.

|

that any competitive impact that could result from the MSRB’s status as the sole repository

would be justified by the benefits that such status could provide.

We, therefore, believe that any potential effect on competition that may arise from the

" adoption of'the Rule 15¢2-12 amendments is justified by the more efficient and effective process

 for the collection and availability of continuing disclosure documents that will result. A single

repqsitory for the electronic collection and availability of these documents will foster the
Exchange Act objective of promoting competition by simplifying the method of submission of
continuing disclosure docﬁments to one location and making the documents more readily
accessible to investors and others by virtue of the documents being in an electronic format.
We believe that the proposed amendments may have a positive effect on capital
formation by municipal securities issuers. The Rule is addressed to the obligations of broker-

dealers participating in a primary offering of municipal securities (i.¢., Participatihg

- Underwriters). Because continuing disclosure documents will be submitted electronically to a

single repository, investors and other market participants will be able to obtain information about

these issuers more réadily than they could in the past. They no longer will have to contact

several NRMSIRs to make sure that they have obtained comple-te information about the
municipal issuer. Easier access to continuing disclosure documents regarding municipal
se;:uﬁties may _i)rovidc investors and other market participants with mor;a complete information
about municipal issuers. Moreover, thi§ ready availability of continuing disclosure documents

may encourage investors to consider purchasing new issuances of municipal securities because

- they will be able to readily access information from a single repository and review that

information in light of other available information when making an investment decision,
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. N .decreasing the pbtential for fraud. As aresult, we believe that our amendments to Rule 15c2-12
) j'wil'l h;alp foster the Exchange Act goal of capital formation. '
| We proposed to delete references to the SIDs iﬁ Rule 15¢2-12. Since we are adopting
arriéhfirhents to the Rule that provid¢ for a single repository for the electronic collection and
h\'/aila'bility of continuing disclosure documents that are aimed at improving disclosure in the
. . “municipal secl:urities market, we believe that it 1s no longer necessary to require in the Rule that
Participating Underwriters reasonably determine tha't issuers and obligated persons have
' contractually agreed to provide continuing disclosure documents to the appropriate SID.
~ Five commenters specifically addressed the deletion of SIDs from the Rule.”®® Most 6f
them commented that the MSRB should provide a data feed to SIDs of documents related to
issuers in their states in order that issuers who may be required by their states to send continuing
. disclosure dbcuxﬁents to a SID need not provide them to both the MSRB and a SID.?** They
believed this would be more efficient for both issuers and SIDs and result in more cbmplete and
consistent data av;iilability of information from SIDs and the MSRB. .Furthermore, some of
these commenters suggested that there shouid be no charge to SIDs to receive such a data -
fecd-.z":'0 We agree that it is important for the document collections of the MSRB and SIDs to be
consistent to avoid uneven access to information that could result, dépending or; the source from |
which continuing disclosure documénts were obtained. However, the specific bperations of the

MSRB’s repository, such as data feeds, are related to the MSRB’s operation of the collection

8 See GFOA Letter, SIFMA Letter, Texas MAC Letter, OMAC Letter, and Multiple-

Markets Letter. _
. 289 See GFOA Letter, Texas MAC Letter; OMAC Letter, and Multiple-Markets Letter.
2%0 See GFOA Letter and Multiple-Markets Letter.
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system and are sﬁbject to the rule filing process under Section 19(b) of the Exchange Act and are
not an 1ssue before us with respect to the amendments to the Rule.”!-
We note that the amendments will not affect the legal obligations of issuers and obligated

persons to provide continuing disclosure documents, along with any other submissions, to the

appropriate SID, if any, that are required under the relevant state law. In addition, the

‘amendments will have no effect on the obligations of issuers and obligated persons under

outstanding continuing disclosure agreements entered into prior fo any effective date of the
amendments to the Rule to submit continuing disclosure documents to ﬁe appropriate SID, if
any, as stated in ‘their existing continuing disclosure agreerﬁents, nor on their obligation to make
any other submissions that are required under &e relevant state law. Accordingly, the
Commission does not believe that its delctiop of references to SIDs in Rule 15¢2-12 will have -
any potential effect on efficiency, competition or' capital formation.

VII. Regulatory Flexibility Act Certification

The Commission certified, under Section 605(b) of the Regulatory Flexibility Act,2?

that, when adopted, the proposed amendments to the Rule would not have a significant economic
impact on a substantial number of small entities. ‘This certification was set forth in Section VIIL
of the Proposing Release.”” The Commission solicited comme;nts regarding this certiﬁcatioﬁ
and received no comménts. The Commission continues to believe this certiﬁcat-ion is

appropriate.

291 See MSRB Approval Order, supra note 12.

2 50.8.C. 605(b).

2 See Proposing Release, supra note 3.
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VIII. Statutory Authority

‘Pursuant to the Exchange Act, and particularly Sections 2, 3(b), 10, 15(c), 15B and

23(a)(1) thereof, 15 U.S.C. 78b, 78c(b), 78], 780(c), 780-4, and 78w(a)(1), the Commission is

adopting amendments to § 240.15¢2-12 of Title 17 of the Code of Federal Regulations in the

manner set forth below.
. List of Subjects in 17 CFR Part 240

Brokers, Reportiﬁg and recordkeeping requi{ements, Securities.

For the reasons set out in the preamble, Title 17, Chapter I, of the Code of Federal
Regulations is amended as follows.
Text of Rule Amendments |
PART 240 — GENERAL RULES AND REGULATIONS, SECURITIES EXCHANGE
ACT OF 1934

1. The authority citation for part 240 continues to read in part as follows:

Authority: 15 U.S.C. 770, 71d, 77g, 77§, 77s, 772-2, 77z-3, TTece, 77ggg, 77nnn, 77sss,
774tt, 78¢, 78d, 78e, 78f, 78g, 78i, 78], 78j-1, 78k, 78k-1, 78], 78m, 78n, 780, 78p, 78q, 78s, 78u-
5, 78w, 78x, 7811, 78mm, 80a-20, 80a-23, 80a-29, 80a-37, 80b-3, 80b-4, 80b-i 1, and 7201 et.
seq.; and 18 U.S.C. 1350, unless otherwise noted. | |

— * * * * *

2. Section 240.15c2-12 is amended by: .

a. Revising paragraph (b)(4)(ii), the iﬁtrc_)ductory text of paragraph (b)(5)(i), and
paragraphs (b)(5)(i)(A) and (B); _

b.  Inthe introductory text of paragraph (b)(5)(i)(C) and in paragraph (b)(S)D(D)

remove the phrase “to each nationally recognized municipal securities information repository or
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to the Municipal Securities Rulemaking Board, and to the appropriate state information
deposlitory,. if any,”;

c. In paragraph (b)(5)(ii)(C) remove the phrase “, and to whom it will be provided”;

d. Adding paragraph (b)(5)(iv);

e. Revising paragraph (d)(2)(ii); and

f. . Revising paragraphs (f)(3) and (f)(9)-

The additions and revisions read as follows. .

§ 246.15c2~12 Municipal securities disclosure. .
* % * * *

®) * * *

@4 * * *

(i)  The time when the official statement is available to any person from the
Municipal Securities Rulemaking Board, but in no case less than twenty-five days following the
end of the underwriting périod, the Participating Underwriter in an Offering shall send no later
than the next business day, by ﬁrst-class-‘mail- or other equally prompt means, to any potential
customer, on request, a singie copy of the final official statement.

"(5)(1) A Participating Underwriter shall not purchase or sell muhicipal securities in

* connection with an Offering unless the Participating Underwriter has reasonably determined that :

an issuer of municipal scc.:un'ties., or an obligated person for whom financial or operating data is )

presented in the final official statement has undertaken, either individually or in combination

with other issuers of such municipal securities or obligated persons, in a written agreement or
contract for the benefit of holders of such securities, to provide the following to the Municipal

Securities Rulemaking Board in an electronic format as prescribed by the Municipal Securities
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. ' Ruiemaking Board, eitﬁer directly or-indirectly through an indenture trustee or a designated-
'agent‘: '
(A) Annual financial information for gach obligated person for whom financial
" information or operating data is presented in the final official statement, or., for each obligated |
| iperson meeting the objective criteria spéciﬁed in the ﬁndeﬂaldngland used to s'ele;:t the obligated
pérsons for whom financial information or operating data is presented in the final official .
; _state’rﬁept, except that, in the case of pooled obligations, the undertaking shall specify- such
' 'oi)jective criteria; .
| (B)  Ifnot submitted as part of the annual financial ihfonnation, then when and if
;vailable, audited financial statements for each obligated person covered by paragraph

{(b)(5)(A)(A) of this section;

(iv)  Such written agreement or contract for the benefit of holders of such securities
also shall provide that all documents provided to the Municipal Securities Rulemaking Board
shall be accompanied by identifying information as préscribed by the Muhicipa‘l Securities

Rulemaking Board.

: (d) ' * * >a=
(2) * * *

(i1). | An issuer of muﬁicipal securities or obligated person has undertaken, either
individually or in combination with other issuers of municipal securities or obligated persons, m ,

a written agreement or contract for the benefit of holders of such municipal securities, to provide
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the following to the Municipal Securities Rulemaking Board in an electronic format as
prescﬁbed by the Municipal Securities Rulemaking Board:

(A)  Atleast annually, financial information or operating data regarding each obligated
person for which financial information or operating ciata 1s presented in the final official
statement, as spéciﬁed in the undertaking, which financial information and operating data shall
include, at a minimum, that financial information and operating data which is customarily
| ‘prepared by such obligated person and is publicly available; and

(B)  Inatimely manner, notice of events specified in paragraph (5)(5)(i)(C) (.Jf this
“section with respect to the securities that are the subject.of the Offering, if material; and
| (C)  Such written agreement or contract for the benefit of holders of such securities
also shall provide that all documents provided to the Municipql Securities Rulemaking Board
shall be accompanied by identifying information as prescribed by the Municipal Securities

Rulemaking Board; and

(f) * * *

(3)  The term final official statement means a document or set of documnents prepared

- by an issuer of municipal securities or its representatives that is complete as of the date delivered
to the 'Participating Underwﬁter(s) and that sets forth information conceﬁﬁﬁg the terms of the
:prolﬁosed issue of securities; information, includiﬁg financial information or operating data,
concerning such issuers of municipal securi‘ties and those other entities, enterprises, funds,
accounts, and other persons material to an evaluation of the Offering; and a description of the
undertakings to be provided pursuant to paragraph (b)(5)(i), paragraph (d)(2)(ii), and paragraph

(d)(2)(iii) of this section, if applicable, and of any instances in the previous five years in which
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. each persé)n.speciﬁed pursuant to paragraph (b)(5)(ii) of this section failed to comply, in all -
mater‘ié] respects, with any previous undertakings in a written contract or agreefnent specified in
paragraph (b}(5)(i) of tilis section. Financial information or operating data may be set forth in
the document or set of documents, or may be included by specific reference to documents

_ available to the public on the Municipal Securities Rulemaking Board’s Internet Web site or filed

with the Commission.

(%)  The term annual financial information means financial information or operating

daﬁ, provided at least annually.r, of tﬁe type included in the final official staterent with respect to
an'obligated person, or in the case where no financial information or operating data was provic_led»
in the final official statement with respect to such obligated person, of the type included in the
. final official statement with respect to those obligated persons that meet the objective criteria
applied to select the persons for wh-ich financial information of operating data will be provided
on an annual basis. Financial information or operating data may be set forth in the document or

set of documents, or may be included by specific reference to documents available to the public

on the Municipal Securities Rulemaking Board’s Internet Web site or filed with the Commission.

* . * * N

By the Commission; i | | ‘j/ | ‘ | g 0'_)/ e

Florence E. Harmon
Acting Secretary _

. Dated: December 5, 2008
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Note: Exhibit A to the Preamble will not appear in the Code of Federal Regulations

Exhibit A

Key to Comment Letters Cited in Adopting Release
Amendment to Municipal Securities Disclosure
(File No. S7—2I-08)

1.

Letter from Fran Busby to 21* Century Disclosure Initiative, Commlsswn dated October '
7, 2008 (“Busby Letter™).

Letter from Susan Gaffney, Director, Federal Liasion Center, Government Finance
Officers Association (“GFQOA”), to Florence E. Harmon, Acting Secretary, Commission,
dated September 24, 2008 (“GFOA Letter”™).

Letter from Christopher Alwine, Head of Municipal Money Market and Bond Groups,
The Vanguard Group, Inc. (“Vanguard”), to Florence E. Harmon, Acting Secretary,
Commission, dated September 24, 2008 (“Vanguard Letter”).

Letter from Leslie M. Norwood, Managing Director and Associate General Counsel,
Securities Industry and Financial Markets Association (“SIFMA™), to Florence E.
Harmon, Acting Secretary, Commission, dated September 22, 2008 (“SIFMA Letter”).

Letter from Paula Stuart, Chief Executive Officer, Digital Assurance Certification, LLC
(“DAC”), to Florence E. Harmon, Acting Secretary, Commission, dated September 22,
2008 (“DAC Letter”).

Letter from Louis V. Eccleston, President, Standard & Poor’s Securities Evaluations, Inc.
(“SPSE”), to Florence E. Harmon, Acting Secretary, Commission, dated September 22,
2008 (“SPSE Letter”).

Letter from Frank Chin, Chair, Municipal Securities 'Rulerhakmg Board (“MSRB"), to

Florence E. Harmon, Acting Secretary, Comnussnon, dated September 22,-2008 (“MSRB -

Letter”).

Letter from William A. Holby, President, National Association of Bond Lawyers
(“NABL"), to Florence E. I-Iarmon, Acting Secretary Commission, dated September 22,
2008 (“NABL Letter).

Letter from Jennifer S. Choi, Assistant General Counsel, Investment Adviser Association
(“IAA™), to Florence E. Harmon, Acting Secretary, Commission, dated September 22,
2008 (“IAA Letter”).

10. Letter from Denise L. Nappier, Treasurer, State of Connecticut, to Christopher Cox,

Chairman, Commission, dated September 22; 2008 (“Treasurer of the State of
Connectlcut Letter”).
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11.

Letter from Richard T. McNamar, Chief Executive Officer, e-certus, Inc. (“e-certus”), to
Christopher Cox, Chairman, Commission, and to Ernesto A. Lanza, Senior Associate

- General Counsel, MSRB, dated September 22, 2008 (“e-certus Letter”).

12.

13.
14.
15.

16..
" Building Corporation, and Steven Fillebrown, Director of Research, Investor Relations.

17.

18.-

Letter from Laura Slaughter, Executive Di}ector, Municipal Advisory Council of Texas
(“Texas MAC”), to Christopher Cox, Chairman, Commission, and to Emesto A. Lanza,
Senior Associate General Counsel, MSRB, dated September 22, 2008 (“Texas MAC -
Letter™).

Letter from Thomas H. McTavish, President, National Association of State Auditors,
Comptrollers and Treasurers (“NASACT”), to Florence E. Harmon, Acting Secretary,
Commission, dated September 22, 2008 (“NASACT Letter™).

Letter from K.W. Gumey, Director, Ohio Municipal Advisory Council (“OMAC”), to
Christopher Cox, Chairman, Commission, and to Ernesto A. Lanza, Senior Associate
General Counsel, MSRB, dated September 22, 2008 (“OMAC Letter™).

Letter from Karrie McMillan, General Counsel, Investment Company Institute (“ICI™), to
Florence E. Harmon, Acting Secretary, Commission, dated September 22, 2008 (“ICI
Letter”).

Letter from Robert Donovan, Executive Director, Rhode Island Hcalth'and Educational

and Compliance, New Jersey Healthcare Financing Authority, on behalf of the National
Association of Health and Education Facilities Finance Authorities (“NAHEFFA™), to
Florence E. Harmon, Acting Secretary, Commission, dated September 22,2008
(“NAHEFFA Letter”).

Letter from Cate Long, Multiple-Markets (“Multiple-Markets™), to Florence E. Harmon,
Acting Secretary, Commission, dated September 19, 2008 (f‘MuItiple-Markets Letter™).

Letter from Robert Yblland Chairman, National Federation of Municipal Analysts -

. (“NFMA”), to Florence E. Harmon, Actmg Secretary, Commission, dated September 19,

19.

20.

2008 (“NFMA Letter”).

Letter from 'Peter.J . Schrnitt, Chief Executive Officer, DPC DATA, Inc. (“DPC DATA”),

to Florence E. Harmon, Acting Secretary, Commission, dated September 18, 2008 (“DPC
DATA Letter”).

Letter from Philip D. Moyer, Chief Executive Officer and President, EDGAR Online,
Inc. (“EDGAR Online”}, to Christopher Cox, Chairman, Commission, and to Emesto
Lanza, Senior Associate General Counsel, MSRB, dated September 9, 2008 (“EDGAR
Online Letter”). -
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. . 21. Letter from Al B. Dickman; Professional Investor, to Florence E. Harmon, Acting
] . Secretary, Commission, dated September 5, 2008 (“Dickman Letter”).

22. Letter from Elizabeth V. Mooney, to Florence E. Harmon, Acting Secretary,
Commission, dated August 21, 2008 (“Mooney Letter”). ' '

23. Letter from Aramintha Grant, to Florence E. Harmon, Acting Secretary, Commission,
dated August 17, 2008 (“Grant Letter”).
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SECURITIES AND EXCHANGE COMMISSION
(Relea.;;e No. 34-59061; File No. SR-MSRB-2008-05)
December 5, 2008 ‘
Self—Regu]atbry Organizations; Municipal Securities Rulemaking Board; Notice of Filing of
Amendment No. 1 and Order Granting Accelerated Approval of Proposed Rule Change, as
Modified by Amendment No. 1 Thereto, Relating to the Establishment of a Continuing
Disclosure Service of the Electronic Municipal Market Access System (EMMA)
L | Introduction

On July 29, 2008, the Municipal Securities Rulemﬂdng Board (“MSRB” or “Board™),
* filed with the Securities and Exchange Commission (“Commission™), pursuant to Section
l19(b)(1) of the Securities Exchange Act of 1934 (“Act”),’ and Rule 19b-4 thereunder,” a

prdposed rule change to establish a continuing disclosure service (the “continuing disclosure

service”) of the MSRB’s Electronic Municipal Market Access system (“EMMA”). The

proposed rule chahge was published for comment in the Federal Register on August 7, 20083
The Commission received eighteen comment letters regarding the MSRB’s proposed rule
" change.! On November 5, 2008, the MSRB filed Amendment No. 1 to the proposed rule

change.’ The text of Amendment No. 1 is available on the MSRB’s Web site

! 15 U.S.C. 785(b)(1).
2 17 CFR 240.19b-4.

3 See Securities Exchange Act Release No. 58256 (July 30 2008), 73 FR 46161 (August 7
2008) (“Release No. 34-58256™).

4 Exhibit A contains the citation key to the comments noted herein. Copies of the
comment letters received by the Commission are available on the Commission’s Internet
Web site, located at http://www.sec.gov/comments/sr-msrb-2008-05/msrb200805.shtml
and in the Commission’s Public Reference Room at its Washington, DC headquarters.

3 In Amendment No. 1, the MSRB proposed to establish as the operative date of the
continuing disclosure service the later of July 1, 2009 or the effective date of any
amendments to Rule 15¢2-12 under the Act (“Rule 15¢2-12” or “Rule”), 17 CFR

" 240.15¢2-12, that provide for the MSRB to serve as the sole repository for continuing
disclosure documents, and to establish January 1, 2010 as the date on which submitters to

9.0 4




2

¢http://www.msrb.org), at the MSRB’s principal office, and at the Commission’s Public

Reference Room. On November 24, 2008, the MSRB submitted a letter responding to the

comment letters.® This order provides notice of the proposed rule change as modified by

Amendment No. 1 and approves the proposed rule change, as amended, on an accelerated basis.”

Description of the Proposed Rule Change

Under Rule 15¢2-12(b)(5), an underwriter for a primary offering of municipal securities

subject to the Rule currently is prohibited from underwriting the offering unless the underwriter

has determined that the issuer or an obligated persons for whom financial mformation or

operating data is presented in the final official statement has undertaken in writing to provide

certain items of information to the marketplace.” Rule 15¢2-12(b)(5) provides that such items

include: (A) annual financial information concerning obligated persons;'® (B) audited financial

10

the continuing disclosure service would be required to submit documents as word-
searchable portable document format (PDF) files.

See Letter from Emesto A. Lanza, General Counsel, MSRB, to Florence E. Harmon,
Acting Secretary, Commission, dated November 24, 2008 (“MSRB Response Letter”).

On August 7, 2008, the Commission published for comment in the Federal Register
proposed amendments to Rule 15c2-12 that relate to the MSRB’s implementation of the
continuing disclosure service. See Securities Exchange Act Release No. 58255 (July 30, |
2008), 73 FR 46138 (August 7, 2008) (“Release No. 34-58255"). In a separate release
issned today, the Commission is approving its proposed amendments to Rule 15¢2-12
(“Rule 15¢2-12 Amendments”). See Securitics Exchange Act Release No. 59062
{December 5, 2008) (“Rule 15¢2-12 Amendments Adopting Release™).

Rule 15¢2-12(f)(10) defines “obligated person” as any person, including an issuer of
municipal securities, who is either generally or through an enterprise, fund, or account of -
such person committed by contract or other arrangement to support payment of all or part
of the obligations on the municipal securities sold in a primary offering (other than
providers of bond insurance, letters of credit, or other liquidity facilities).

See also Rule 15¢2-12(d)(2), which provides for an exemption from the requirements of
paragraph (b)(5) of Rule 15c2-12.

Rule 15¢2-12(f)(9) defines “annuatl financial information” as financial information or
operating data, provided at least annually, of the type included in the final official
statement with respect to an obligated person, or in the case where no financial




statements for obligated persons if available and if not included in the annual financial

information; (C) notices of certain events, if material;’' and (D) notices of failures to provide

annual financial information on or before the date specified in the written undertaking.'? Annual

filings, material event notices, and failure to file notices generally are referred to as “continuing
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information or operating data was provided in the final official statement with respect to
such obligated person, of the type included in the final official statement with respect to
those obligated persons that meet the objective criteria applied to select the persons for
which financial information or operating data will be provided on an annual basis.

Under Rule 15¢2-12(b)(5)(C), such events currently consist of principal and interest
payment delinquencies; non-payment related defaults; unscheduled draws on debt service
reserves reflecting financial difficulties; unscheduled draws on credit enhancements
reflecting financial difficulties; substitution of credit or liquidity providers, or their failure
to perform; adverse tax opinions or events affecting the tax-exempt status of the security;
modifications to rights of security holders; bond calls; defeasances; release, substitution,
or sale of property securing repayment of the securities; and rating changes.

Under current Rule 15¢2-12(b)(5)(1), participating underwriters must reasonably

‘determine whether the issuer has undertaken to send annual filings to all existing

nationally recognized municipal securities information repositories (“NRMSIRs™) and
any applicable state information depositories (“SIDs”), while the undertaking with
respect to material event notices and failure to file notices must provide that they be sent
to all existing NRMSIRs or to the MSRB, as well as to any applicable SID. Under the
Rule 15¢2-12 Amendments adopted today, participating underwriters must reasonably
determine whether the issuer has undertaken to send continuing disclosure documents to
the MSRB. Sece Rule 15¢2-12 Amendments Adopting Release, supra note 7. The
MSRB, which currently operates CDINet to process and disseminate notices of material -
events submitted to the MSRB, previously petitioned the Commission to amend Rule
15¢2-12 to remove the MSRB as a recipient of material event notices due to the very
limited level of submissions received by the MSRB, constituting a negligible percentage
of material event notices currently provided to the marketplace. See Letter from Diane
G. Klinke, General Counsel, MSRB, to Jonathan G. Katz, Secretary, Commission, dated
September 8, 2005. In 2006, the Commuission published proposed amendments to Rule
15¢2-12 to eliminate the MSRB as a repository for material event notices. See Exchange
Act Release No. 54863 (December 4, 2006), 71 FR 71109 (December 8, 2006) (“2006
Proposed Rule 15¢2-12 Amendments”). In light of the Rule 15¢2-12 Amendments and -
this proposal, the MSRB has determined to withdraw its petition and has requested that
the Commission withdraw the 2006 Proposed Rule 15¢2-12 Amendments. See Letter
from Emesto A. Lanza, General Counsel, MSRB to Florence E. Harmon, Acting .
Secretary, Commission, dated October 22, 2008. In this letter, the MSRB also noted its

. intention to file a proposed rule change with the Commission to discontinue CDINet

since its functions would be replaced by the continuing disclosure component of EMMA.




disclosure docu'ments."

-' The proposed rule change would establish, as a component of EMMA, the continuing
disclosure service for the receipt of, and for making available to the public, continuing disclosure
dqcuments an(i related information to be submitted by issuers, obligated persons and their agents |
pursuant to continuing disclosure undertakings entered into consistent witﬁ Rule 15¢2-12.1* As
proposed, all continuing disclosure docu;'nents and related information would be submitted to the
MSRB, free c.)f charge, through an Internet-based c]eptronic submitter interface or electronic
computer-to-computer data connection, at the election of the submitter, and public access to the
documents and information wouid be provided through the continuing disclosure service on the
Internet (“EMMA portal”) ;;t no charge, as well as through a fee-based real-time data stream
subscri_ption service.'*

As proposed, the continuing disclosure service would accept submissions of (i)
continuing disclosure documents as described in Rule 15¢2-12, and (ii) other disclosure
documents specified in continuing disclosure undertakings entered into consistent with Rule
15¢2-12 but not specifically described in Rule 15¢2-12. In connectidn with documents submitted

to the continuing disclosure service, the submitter would provide, at the time of submission,

3" EMMA was originally established, and began operation on March 31, 2008, as a
complementary pilot facility of the MSRB’s existing Official Statement and Advance

Refunding Document (OS/ARD) system of the Municipal Securities Information Library ~---

(MSIL).system. See Securities Exchange Act Release No. 57577 (March 28, 2008), 73
FR 18022 (April 2, 2008) (File No. SR-MSRB-2007-06) (approving operation of the
EMMA pilot to provide free public access to the MSRB’s Muncipal Securities
Information Library (MSIL) system collection of official statements and advance
refunding documents and to the MSRB’s Real-Time Transaction Reporting System
(RTRS) historical and real-time transaction price data) (“pilot EMMA portal”). The pilot
EMMA portal currently is accessible at http://emma.msrb.org.

. 14 We note that the MSRB is required to file with the Commission a proposed rule change

" under Section 19(b) of the Act with respect to any fees it intends to charge subscribers in
connection with a real-time data stream subscription service.
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. ’inforfn'ation necessary to accurately identify: (i) the category of information being provided;h‘(ii)

' _' Fﬁé ﬁéridd covered by any annual financial inf;)rmation, financial statements or other financial
. -informa-tion or operating data; (iii} the issues or spe;:iﬁc securities to which such document is

related or otherwise material (incl,uding.CUSIP number, issuer name, state, issue

description/securities name, dated date, maturity date, and/or coupon rate); (iv) the name of any
_obligated person other than the issuer; (v) the name and date of the document; and (vi) contact

information for the submitter. Submitters would be responsible for the accuracy and

completeness of all doquments and information subrﬁitted to EMMA.

The MSRB proposed that submissions to the continui‘ng disclosure service be made as
portable document format (PDF) files configured to permit documents to be saved, viewed,
ptinted and retransmitted by electronic means. If the submitted file is a reproduction of the
original document, the submitted file must maintain the graphical and textual integrity of the
originai document. In addition, as of January 1, 2010, the MSRB would require that such PDF

files must be word-searchable (that is, allowing the user to search for specific terms used within
tﬁe document through a search or find function available in most standard software packages),
provided that diagrams, imagés and othernon-textual elements would not be required to be
word-searchable due.to current technical hurdles to uniformly producing such elements in wc;rd#- '
searchable form \.wvithout incurring undue costs.'” Although the MSRB would s.tronglf encourage
submitters to immediately begin maldng submissions as Word-searchable PDF files (preferably ‘
as native PDF or PDF normal files, which generally produce smaller and more easily
downloadable files as compared to scanned PDF files), imﬁlerﬁentation of this requirement

would be deferred as noted above to provide issuers, obligated persons and their agents with

15 See Amendment No. 1, supra note 5.
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su_ffiéient time to adapt their processes and systems to provide for the routine creation or
cor;;;ér's'ion of continuing disclosure documents as word-searchable PDF files.

IAll submissions to the continuing disclosure service pursuant to. this proposal would be
made‘ through password protected accounts on EMMA by: (i) issuers, which may submit any
-documents with respect to their municipal securities; (i) obligated pérsons, which may submit
any documents with respect to any rdunicipal securities for which they are obligated; and (iii)
designated agents, which may be designated by issu§3rs or obligated persons to make submissions
on their behalf. Issuers and obligated persons would be permitted. under the proposal to
designate agents to submit documents and information on their behalf, and would be able to
revoke the designation of any such agents, through the EMMA on-line account management
utility. Such designated agents would be required to register fo obtain password-protected
accounts on EMMA in order to make submissions on behalf of the designating issuers or
obligated persons. Any party ider-ltiﬁed in a continuing disclosure undertaking as a
dissemination agent or other party responsible for disseminating continuing disclosure
documents on behalf of an issuer or obligated person would be permitted to act as a designated
agent for such issuer or obligated person, without a designation being made by the issuer or
obligated person as described above, if such party certifies through the EMMA on-line account
Imanagement utility that it is authorized to disseminate continuing disclosure documents on
behalf of the issuer or obligated person }mder the continuing disclosure undertaking. The issuer
or obligated i)erson, through thé EMMA on-line account management upility; would‘be able to
revoke the authonty of such party to act as a designated agent. |

The. MSRB proposed that electronic submissions of continuing disclosure documents

through the continuing disclosure service would be made by issuers, obligated persons and their




aéents,'a@ no charge, through secured, password-protected interfaces. Continuing disclosurep

o submltters would have a choice of making submissions fo the proposed continuing disclosure
service either through a Web-based electronic submission interface or through electronic

| cdmputer-to-computef data connections with EMMA that would be designed to receive
submissions on a bulk or continuous basis.

- All documents and information submitted through the continuing disclosure service
would be.available to the public at no charge through the EMMA portal on the Internet, with
documents m;de available for the life of the securities as PDF files for viewing, printing and
downloading. As proposed, the EMMA portal.would provide on-line search functions to enable |
users to rfaadily identify and access documents that relate to specific municipal securities based
on a broad range of search parametérs. In addition, as noted above, the MSRB proposes that
real-time data stream subscriptions to continuing disclosure documents submitted to EMMA.
would be made available for a fee. '® The MSRB would not be responsible for the content of the
information or documents submitted by submitters displayed on the EMMA portal or distributed
to subscribers through the continuing dis¢losure subscription service.

According to the MSRB, it has designed EMMA, including the EMMA portal, as a
scalabie sy_sto.?m with.sufficient 'currént capacity and the ability to add further capacity to meet
foreséeablc usage levels based on réasonable estimates of expected usage, and the MSRB would .
monitor usage levels in order to assure E:ontinued capacity in the ﬁlmrc.

The MSRB may restrict or terminate maiicious, illegal or abusive usage for such periods '

as may be necessary and appropriate to ensure continuous and efficient access to the EMMA

6 We note that the MSRB is required to file with the Commission a proposed rule change
under Section 19(b) of the Act with respect to any fees it intends to charge subscribers in
connection with a real-time data stream subscription service.
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ljértal and to maintain the integrity of EMMA and its operational components. Such usage may
include, without limitation, usage intended to cause the EMMA portal to become inaccessible by
other users; to cause the EMMA database or operational components to become corrupted or

|
: I
otherwise unusable; to alter the appearance or functionality of the EMMA portal; or to hyperlink

‘ [
to or otherwilse use the EMMA portal or the information provided through the EMMA portal in
furtherance olf fraudulent or other illegal activities (such as, for example, creating any inference
of MSRB por{riplicity with or approval of such fraudulent or illegal activities or creati;lg a false
: ;
impression that information used to further such fraudulent or illegal activities has been obtained
from the MSRB or EMMA). Measures taken by the MSRB in response to such unacceptable
usage would be designed to minimize any potentially negative impact on the ability to access the
EMMA portal.

The Commission received eighteen comment letters regarding the proposed rule
change."” Fifteen commenters generally supported the proposed rule change'® and many of
these commenters also provided various observations and suggestions. Two commenters, both
of which are NRMSIRs, opposed the proposed rule chaﬁge and suggested alternattve approaches

to achieving the Commission’s objectives. ' One commenter neither supported nor opposed the

proposal and _at&dress_cd CUSIP licensing issues.”> The Commission also received the MSRB’s

7 See supra note 4.

13 See Busby Letter, DAC Letter, Vanguard Letter, GFOA Letter, e-certus Letter, SIFMA
Letter, NABL Letter, Treasurer of the State of Connecticut Letter, Texas MAC Letter,
OMAC Letter, ICI Letter, NAHEFFA Letter, EDGAR Online Letter, MSRB Letter, and
NFMA Letter.

19 See SPSE Letter and DPC DATA Letter.
0. See ABA Letter.
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response to the comment letters.?' These comment letters, as well as the MSRB’s response to

the comment letters, are more fully discussed below.

I11. Discussion and Commission Findings

The Commission has carefully éonside-red the proposed rule change, the comment letters
recéived, and the MSRB’S response to the comment letters and finds that the proposed rule
change is consistent with the requirements of the Act and the rules and regulations thereunder
applicable to the MSRB?* and, in particular, the req?xiremcnts of Section 15B(b)(2)(C) of the
Act? and the rules and regulations ther;f:under. In particular, the Commiésion finds that the
proposal to establish the continuing disclosure service will remove impediments to and help
perfect the mechanisms of a free and open market in municipal securities, assist in preventing
fraudulent and manipulative acts and practices, and, in general, will protect investors and the
public interest by improving access to continuing disclosure documents by investors and market
participants, enabling them to make informed inve\stment decisions regarding municipal

securities.

2l See MSRB Response Letter. A copy of the MSRB Response Letter is available on the
Commission’s Internet website at http://www.sec.gov/comments/sr-msrb-2008-
05/msrb200805.shtml and in the Commission’s Public Reference Room at its
Washington, DC headquarters.

2 .In approving this propbséd rule change, the Commission notes that it has considered the
proposed rule’s impact on efficiency, competition and capital formation. 15 U.S.C.

78c(f).-

2 15 U.S.C. 780-4(b)(2)(C). Section 15B(b)(2)(C) of the Act requires, among other things,
that the MSRB’s rules be designed to prevent fraudulent and manipulative acts and
practices, to promote just and equitable principles of trade, to foster cooperation and
coordination with persons engaged in regulating, clearing, settling, processing
information with respect to, and facilitating transactions in municipal securities, to
remove impediments to and perfect the mechanism of a free and open market in
municipal securities, and, in general, to protect investors and the public interest; and not
be designed to impose any burden on competition not necessary or appropriate in
furtherance of the purposes of the Act.
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The Commission believes that the MSRB’s proposed continuing disclosure service w;ill

' _serve as an additional mechanism to remove impediments to and help perfect the mechanisms of

- a free and open market in municipal securities. The continuing disclosure service will help make

information more easily available to all participants in the municipal securities market on an

equal basis and without charge through a centralized, searchable Internet-based repository,

.thereby removing potential barriers to obtaining such information. Broad availability of

confinuing disclosure documents through the continping disclosure service should assist in
preventing fraudulent and manipulative acts and practices by improving the opportunity fof
investors to obtain information about issucrs and their securities, and help investors make
informed investment decisions.

The continuing disclosure service also should reduce the effort necessary-for 1ssuers and
obligated persons to comply with their continuing disclosure undertakings because submissions
will be made to a single Venue:_24 through use of an ¢lectr0nic submission process. Similarly, a -
single centralized and searchable venue that provides for free public access to disclosure
information should promote a more fair and efficient municipal securities market in which

transactions are effected on the basis of information available to all parties to such transactions,

.which should assist investors in having a more complete understanding of the terms of the

securities and the potential investment risks. Access to this information without charge, which -
was previously available in most cases only through paid subscription services or on a per-

document fee basis, also should help reduce informational costs for broker-dealers and municipal

24 Some states may require issuers and/or obligated persons to submit disclosure
information to state information depositories (“SIDs”) or other venues pursuant to state
law. However, under the Rule 15¢2-12 Amendments, participating underwriters no
longer need to reasonably determine that issuers and/or obligated persons have
undertaken to provide continuing disclosure documents to SIDs. See Rule 15¢2-12
Amendments Adopting Release, supra note 7. |
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,s_ecuri'tiés dealers, as well as other market participants, analysts, retail and institytional inves-tors
' and ti;é'public generally. These changes are expected to further the objectives of Rule 15¢2-12
-, of .ré.dlllci‘ng the potential for fraud in the municipal securities market. -
Indeed, we anticipate that the accessibility of documents thro;Jgh the repository will
| grqa.tly benefit dealers in satisfying their obligation to have a reasonable basis for investment
recommendations and other regulatory responsibilities, in addition to mvestors and other market
parti(':ipants who seck information about municipal §ecurities. This conclusion is supported by
various comménters.

As noted above, commenters generally sui)ported the proposed rule change. In particular,
one commenter expressed the opinion that allowing issuers, obligated pa;'ties and dissemination
agents to submit information to one location,?® electronically and free of charge in order to meet

“the obligatioﬁs of Rule 15¢2-12, is very useful to the state and local government community®®
and several commenters remarked that allowing investors to retrieve information from this
location would.be advantageous to the marketplace and investors.”” Commenters believed that
the single filing location would make the filing proéess easier for filers submitting filings and

more efﬁciént for investors accessing documents.”® One commenter also remarked that the

' availabi]i't} qf continuing disclosure documents in one venue as a component of EMMA, ;where

there will also be posted the final official statement (or similar primar'y market disclosure

document), and pricing information, will provide readers the benefit of the proper context for

25 ﬂ

2% See GFOA Letier.

u ' See e.g., GFOA Letter, SIFMA Letter, Vanguard Letter, Treasurer of the State of

=

Connecticut Letter, ICI Letter.
S

1§
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" reviewing the continuing disclosure.®® Others expressed support for the MSRB’s proposal to
K make,:the continuing disclosure service a free service for both issuers and other obligated
: .personsjo submitting documents as well as for investors and other market participants®'

accessing continuing disclosure information. One commenter expressed a belief that the

proposed rule change would be 2 means of removing impediments to and helping to perfect the

mechanisms of a free and open market in municipal securities within the meaning of the Act.*
One commenter recommended that the Commission maintain close oversight of EMMA,

ensure proper testing of the system, and revisit this matter in two to three years.”> A second

commenter also expressed a belief that the Commission should establish rigorous ongoing

inspection and oversight of EMMA.>** We note that, because the MSRB is a self-regulatory

- organization (“SRO”), the Commission has, and exercises, oversight authority over the MSRB.

The MSRB must file proposed rule changes with the Commission under Section 19(b) of the

Act, including any changes to the EMMA system and any fees relating to the EMMA system. In

' addition, the MSRB is subject to the recordkeeping requirements of 17(a) of the Act® and is

_ subject to the Commission’s examination authority under Section 17(b) of the Act.>® Through

the Commission’s recordkeeping requirements and examination and rule filing processes, the

- Commission oversees the MSRB and will ascertain whether the MSRB is implementing EMMA

it e SIFMA Letter.

e GFOA Letter.

 See
0 See

3 See, e.2., GFOA Letter, Busby Letter, NFMA Letter, DAC Letter, Vanguard Letter and

EDGAR Online Letter.
32 See SIFMA Letter.
33 See Treasurer of the State of Connecticut Letter.
34 See DAC Letter.
3 15 U.S.C. 78q(a).

36 15.U.S.C. 78q(b).
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- appropriately and meeting EMMA s stated objectives, as well as complying with all of its le-gal

e obligations under the Act.

Eleven commenters that supported the proposed rule change also believed that EMMA
-submissions should be accompanied by identifying information.*” Several of these commenters
suggested various specific types of identifiers that were sometimes different from, or in addition
to, those set forth in the proposed rule change. In this regard, specific identifiers that were
suggested by cothenters included: the identification of obligated persons other than issuers and
SUCCESSor partles % the isst'ler’s investor contact information;*® a link to issuer’s Web site;* the
CUSIP numbers for all primary and secondary market debt covered by relevant mformatlon
the use of electronic “cover sheets;”*? the pre-registration of i1dentifying information;** a
mechanism to readily locate CUSIP numbers by the issuer’s six digit prefix agd at the same time
list by nine digit CUSIPs in certain ciféumstances;“ and a CUSIP catalog.* In its response
letter, the MSRB noted that the use of accurate identifiers for continuing disclosure submissions

in EMMA is vitally important to ensure correct indexing and access to continuing disclosure

3 See NFMA Letter, DAC Letter, GFOA Letter, Vanguard Letter, SIFMA Letter, NABL
Leter, Treasurer of the State of Connecticut Letter, Texas MAC Letter, OMAC Letter, -
ICI Letter, and EDGAR Online Letter.

38 See GFOA Letter, Treasurer of the State of Connecticut Letter, Vanguard Letter, and ICI

‘ Letwer.
¥ See NFMA Letter.
40 Id.
41 Id.

a2 See GFOA Letter.
43 See Treasurer of the State of Connecticut Letter.
44

Id.

43 See NFMA Letter.
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documents.*® The MSRB indicated that, except as noted below,*” documents provided to it are

_requife'd to be accompanied by identifying information relating to the nature of the document, the

. securities and entities to which it applies, and the entity making the submission, as prescribed by

the MSRB. In connection with EMMA submissions, the MSRB noted that the submitter will be
required to provide, at the time of submission, information necessary to correctly identify the
fo-llowing: the category of information being provided; the period covered by any financial
informaﬁon; the issues or specific securities to which such document is related or othérwise
material (including CUSIP number, issuer name, state issue description, securities name, dated
date, maturity date and/or coupon rate); the name of any obligated person other than the issuer;
the name and date of the document; and the contact information for the submitta.r.“3 According
to the MSRB, since all continqing disclosure documents submitted to EMMA will be made

through a unigue, password protected accounts by issuers, obligated persons and their designated

. agénts, once the indexing information is provided, the EMMA system will match each document

with the appropriate identifying information for the submitter. The MSRB believes that these
processes will adequately address issues relating to the use of identifiers for the submission

process. The MSRB also believes that the use of these identifiers ensures both that the

46 See MSRB Response Letter.
47 See infra note 48.

8 As the Commission noted in its adoptmg release for amendments to Rule 15¢2-12
[Release No. 34-59062; File No. S7-21-08, December 5, 2008], the commitment by an
issuer to provide identifying information exists only if it were included in a continuing
disclosure agreement. As a result, issuers submitting continuing disclosure documents
pursuant to the terms of undertakings that were entered into prior to the effective date of
the final amendments and that did not require identifying information will be able to
submit documents without supplying identifying information. In its response, the MSRB
indicated that the submitter making a submission pursuant to a continuing disclosure
undertaking entered into prior to the effective date of the proposed Rule 15¢2-12
amendments who seeks to make such submisston without providing 1dent1fymg
information cou]d do so.
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" submiission process is not unduly burdensome and' that standardized market identifiers com:ﬁon]y
used in the n.mnicipal marketplace serve as the basis on which EMMA users would be able to
" conduct do;:ument searches. Furthermore, while _the MSRB believes that the identifiers it
proposed are appropriate and cover most of the identifying eleme;lts recommended by the
commenters, the MSRB also will consider whether any additional identifiers would be
appropriate. The Commission believes that it is appropniate for the MSRB to incorporate
without change in the continuing disclosure service the indexing information that the MSRB
initially bad proposed. The Commission believes that the MSRB has provided valid reasons for .
not incozporéting at this time the additional indexing information that commenters suggested. As
the MSRB not.ed, the proposed identifiers are standardized market identifiers used in the
municipal marketplace, which should help ensure that the transition to the continuing disclosure
service will not be unduly I;urdensome for submutters. We niote, however, that the MSRB
indicated that it will consider additional identifiers in the future.*
One commenter, who neither supported nor opposed the proposal, questioned whether the

MSRB would seek appropriate licensing for its use of the commenter’s intellectual'property
rights with respect to the CUSIP database.’® The MSRB stated in it.é response letter that it is
continuing its discussions with the appr(;pliate parties relating to the use of CUSIP data and
expects that all nécessary arrangeiments will be iﬁ place to operate the continuing disclosure
service as anticipated by the July 1, 2009 implementation dat.e.51 If tihere are any unanticipated

and unresolved issues in connection with the use of the CUSIP data, the MSRB stated that it will

49 We note that the MSRB is required to file with the Commission a proposed rule change
under Section 19(b) of the Act with respect to any additional indexing information that it
may propose to prescribe. '

0 See ABA Letter.
5 See MSRB Response Letter.
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consult with the Commission and, if necessary, make any filings to modify data usage by

- EMMA or to adjust the implementation date. In light of the MSRB’s assurances that this issue is

- ".expected to be resolved in advance of the continuing disclosure service’s proposed

. implementation date of July 1, 2009, the Commission does not believe that it is necessary to

. delay its approval of the proposed rule change. Nonetheless, we will continue to monitor the

progress of EMMA, including the issue re]ating to licensing rights to the CUSIP database, prior
to EMMA’s implementation.

. 'Some commenters expressed their belief that EMMA should have a simple user interface
and intuitive search functi'onality';52 One commenter noted that “{a)s demonstrated, we believe
that there are ample ways for the public to locate particular decuments, either through a CUSIP
number or an entity’s name. It is imperative for these fields to be applied to all securities and for
the MSRB to determine the most efficient way to do s0.”>* The MSRB stated 1ts belief that its

pilot of the primary market service of the EMMA portal is user-friendly and that the continuing

disclosure service of EMMA will also be user-friendly, in part, because the continuing disclosure

service will provide the same accessibility to information to municipal market participants and
easy¥to-use identifiers for submissions as currently provided by the pilot of the primary market
service of the EMMA portal For example if users have a CUSIP number, they will be able to

go- dlrectly to the related documents on the EMMA system and, similarly, a user can go to the

" market activity page and see all the disclosures that were posted on a certain date.’* The MSRB

also noted its intention to continue to make improvements to the system.:".S The Commission

2 gee EDGAR Online Letter, NFMA Letter and GFOA Letter.
53 See GFOA Letter.

%% . See MSRB Response Letter.

0 1d
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believes the MSRB bas proposed a reasonably efficient way to apply identifying fields to the

- _co'ntihuing disclosure documents submitted to the EMMA system and expects that the MSRB

wil].‘.continue to monitor the EMMA portal to ensure that document submission is easy and
document access is efficient on an ongoing basis and that the MSRB will propose rule changes to
the continuing disclosure service pursuant to Section 19(b) of the Act as changes are needed.*®

. Some commenters expresséd concerns that access to previous filings made with
NRMSIRs may no longer be available.”” Nothing in_the MSRB’s proposal will prevent the
NRMSIRs from continuing to make historical information available. We recognize, however,
that the NRMSIRs may decide not to do so. The MSRB stated in its response letter that while it
does not have the authority to mandate the submission of historical data by issuers, issuers,
obligated persons and their agents will be free to submit to EMMA continuing disclosure
documents and related information previously submitted to the NRMSIRs.”® The MSRB also
stated that it is willing to communicate with the NRMSIRs on the continued évgilability of
historical documents and related information and believes that such cpmmunicatioﬁ will be
fruitful *® As a practical matter, we believe that this is largely a transitional issue until EMMA
has collected documents for gnumber of years and anticipate that requests for such documents
from the NRMSIRs _lgy those persons who are not already subscribers to their services may be

expected to decline over time.,

36 We note that the MSRB is required to file with the Commission a proposed rule change
under Section 19(b) of the Act with respect to the operation of the continuing disclosure
service and with respect to any changes to the continuing disclosure service.

57_ See, e.g., Vanguard Letter and ICI Letter.
58 See MSRB Response Letter.

59 As discussed more fully in the Rule 15¢2-12 Amendments Adopting Release, the
Commission believes that the current NRMSIRs could decide it is in their commercial
interest to make historical information available. '
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_ Several commenters also made observations and suggestions regarding the access and

" security features of the continuing disclosure service.** One commenter suggested that the

. MSRB should distinguish between the responsibilities of obligated persons and submitters.®

Two commenters recommended a special methodology for conduit borrowers to access
EMMA.® Three commenters state& that issuers and obligated persons should have the ability to
verify information submitted to EMMA by third parties and to correct errors either by accessing
the system directly or By reporting any errors to a “hotline.”®*

~ The MSRB noted in its response letter that its proposal does not change the obligations of
issuer[; or obligated persons and their designated agents, which are established pursuant to the
terms ©f continuing disclosure agreements, and that ;111 persons, including issuers, obligated
persons and designated agents will be able to access filings on EMMA to verify their availability
and the accu:acy of their indexing. The MSRB also noted that all submission methods will
provide appropriate feedback to submitters for error correction and submission confirmation
purposes. The MSRB also provides a website that allows submitters to provide questions and
comments associated with submissions, as well as a help desk with dedicated personnel during
MSRB business hours. Furthermore, the proposal will allow issuers and obligated persons to
maintain con.trol over those persons who may submit filings on their behalf. The MSRB will |
pefnﬁ: only _those persons identified as desi gnated agents in continuing disclosure. agreements to

submit documents without advance approval through EMMA and will notify issuers of the

identiry of those persons who submit documents on their behalf. Issuers and obligated persons

60 See NABL Letter, NAHEFFA. Letter, GFOA Letter, and NEFMA Letter.
61 - See NABL Letter. :

6 See NAHEFFA Letter and GFOA Letter.
S

See
63 ee NAHEFFA Letter, GFOA Letter, NFMA Letter.
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;clISO will be able to revoke self-certification of dissemination égents through the EMMA on-line
: acc;iuht llnanagement utility at any time.

E With respect to condujt financings,* two (':o.mmenters65 expressed concern that EMMA
doés not appropriately accommodate issues relating to the real parties in interest in such
financings. In conduit ﬁnancings, the bond issuing authority (e.g., a state or local government)
may issue tax exempt bonds on behalf of certain entities (e.g., not-for profit organizations).
Under these arrangements, the entity for which the tax exempt bonds were issued may be
regarded as the real obligated party with the responsibility of submitting continuing disclosure
documents and ensuring that such submissions are accurate. Accordingly, these commentérs
expressed concern that EMMA will not appropriately discriminate whether the bond issuing
authority, or the certain entity on behalf of which the tax-exempt bonds are issued, is responsible
for the continuing disclosure submissions. The MSRB responded that the prbposal establishes,
through the account opening process, a mechanism that would permit, on an optional basis, |
1ssuers 6f conduit financings to identify obligated persons and the securities for which such
persons are obligated.®® Furthermore, the MSRB plans to establish methods for submitters to
contact it with quéstions and to feport any problems submitters may discover with filings they
electronicalljg_f send to the EMMA s_ystcm.67 The Commission believes that the MSRB has B
established appropriate meas'urés with respect to security and controls for the submission of

documents to the continuing disclosure service.

L]

64 Conduit financings are financings in which authorities with bond issuing authority issue
tax-exempt bonds on behalf of certain entities, including not-for profit organizations.

63 See NAHEFFA Letter and NFMA Letter.
- 66 See MSRB Response Letter.
67 I d ’
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. ~° Some c;mxﬁenters that supported the proposed rule change suggested incorporation of an
interactive-data standard (i.c., XBRL).®® The MSRB responded that it will take all such
suggestiohs under consideration for future revisions to the continuing disclosure service. The
MSkB noted, however, that documents need not be created in any particular manner in order to

" be saved or scanned into a PDF format. The MSRB indicated that it does not view establishing
XBRL as a data standard for EMMA submissions as appropriate at this time, although it noted
that it continues to be interested in Working with the municipal market in the future on interactive
data initiatives. The Commission believes that, in the future, access to continuing disclosure
documents through the EMMA systerﬁ could be enhanced by improved methods for the
electronic presentation of information, but believes that the MSRB’s technology choices for
EMMA are appropriate at this time.

. Seven of the commenters that supported the proposed rule change indicated that EMZMA
should have the capability to accept voluntary and non-periodic disclosures in addition to Rule
15¢2-12 disclosures® or recommended the addition of features such as information regarding
late or missing filings.” In its response letter, the MSRB stated that althéugh the continuing

~ disclosure service will not allow for the submission of continuing disclosure documents beyond
those cu'rrengly set forth in Rule 15cé-12 or those documents identified in an undertaking by the
issuer or pbligated person, the MSRB expécts to propose in a future filing to aécept submissiéns

| of a broader scope.”’ The Commission believes that limiting the scope of the documents to be

L

submitted through the continuing disclosure service to those referenced in continuing disclosure

o8 See, e.g., GFOA Letter, e-certus Letter, and EDGAR Online Letter,

8 SeeICI Letter, NFMA Letter, NABL Letter, GFOA Letter, Vanguard Letter and SIFMA
Letter, Treasurer of the State of Connecticut Letter.

. " See, e.g., ICI Letter.
" See MSRRB Response Letter.
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» agree;ﬂg:pt‘s ;vill fulfill the intended purpose of Rule 15¢2-12 and thus is reasonable at this time.
. 1‘On;3; commenter expressed support for the dissemination of information in a bulk

. rt.'or'n,lalt.‘72 Some commenters expressed concerns regarding fees to be charged by the MSRB for
subscriptions to the real-time data feed and whether the transfer of documents through the data
feed would be delayed.” In addition, three commenters suggested that the MSRB ghould
provide SIDs with a data feed of filing information and one of these commenters stated that this
data feed should be provided free of charge.” Further, one commenter expressed concern that
b.roker-_dealers would pass on fees to their customers to support the EMMA system."s

In its' response letter, the MSRB stated that in addition to providing access to continuing
disclosure documents through the EMMA portal without charge to all pérsons on an equal basis
on its Internet website, the MSRB also will oﬂ'er real-time subscriptions to EMMA’s continuing
disclosure documents and information as they are submitted and processed.”® According to the
MSRB, its goal is to ensure an efficient process for making available real-time data subscription
products at a reasonable cost.”” The MSRB also stated that it will work with the SIDs to ensure
that they will have reasonab_]e access to the documents submitted for issues in their respective
states and will not incur costs related to the entire EMMA subscription product.”

‘The (}ommig_sion notes that fees relating to the EMMA system, such as subscription fees

for a data feed for access to documents submitted to the continuing disclosure service, also must

. See, e.g., EDGAR Online Lettet. |
7 See DPC DATA Letter, NFMA Letter and GFOA Letter.
74 See Texas Mac Letter, OMAC Letter, and GFOA Letter.
5 See SPSE Letter.

7 See MSRB Response t,eﬁcr.

77 Id. .

78 Id.




_anticipates no increase in fees on brokers, dealers, and municipal securities dealers that effect

its current fee schedule, it believes will be sufficient to establish and operate the continuing

access to continuing disclosure documents by investors-and others.®! They believed that the
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be filed with the Commission as a proposed rule change under Section 19(b) of the Act.

'Abcordix_lgly, any fees relating to the continuing disclosure service would be published for public
l comment by the Commission and interested persons would have the opportunity to offer their

 views on them.

With respect to the comment that broker-dealers w.ould pass on fees to their customets to
support the EMMA system, the Commission again notes that the MSRB, as an SRO, woﬁld have
to file any fges relating to the suppc;rt or use of the continuing disclosure service with the’
Commission under Section 19(b) of the Exchange Act, to the extent such fees are not air'eady
covered by the MSRB’s current fee schedule. The Commission further notes that broker-dealers
currently are charged fees for access to disclosure documents obtained from the NRMSIRs that

they currently may or may not pass on to their customers. According to the MSRB, it presently

transactions in municipal securities to establish and operate the EMMA system.” The MSRB

has stated that it has funds on hand that, together with amounts it will collect ir_1 the future under

disclosure service of the EMMA system.*

Two commenters opposed the proposal and suggested altemative approaches to greater -

MSRB’s proposal would not improve the overall continuing disclosure regime and that it does

not address the core problems with the current system, such as the significant level of delinquent

filings. One of these commenters stated that the proposal imposes restrictions on filing formats

79

See MSRB Response Letter.
01 |

e

81 See DPC DATA Letter and SPSE Letter.
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. c (&;,'éing[e-électronic) —z.md technology and misstates important attributes of the current
Hmu:nicl;if)zi} disclosure regime. This commenter urged enforcement of existing provisions of Rule
.15c2—12 and otherwise working within the existiqg disclosure system.. The other commenter
_believed that a “central post office” approach is preferable.™
Iﬁ its response letter, the MSRB expressed its belief that the establishment of single

submission and dissemination venue through EMMA’s continuing disclosure service would
significantly improve upon the current municipal disclosure sys.tem.83 The MSRB believed that
a simple, secure and centralized system will simplify issuers’ submissions. According to the
MSRB, for example, the fact that continuing disclosure documents will be publicly available for
free through a searchable website in which all filings for a particular issue are displayed as a
single collection will serve, for the first time, to make it easy for issuers, investors and others to -
. determine whether or not‘ﬁlings are missing, whether due to an issuer failing to make a filing or

otherwise.

While the Commission acknowledges that the MSRB’s proposal does not address all of

the information challenges of the municipal market, the Commission continues to believe that the

MSRB’s proposal is a significant step forward in facilitating the submission of, and access to,

secoﬁdary m_arket mgniciﬁal disclosure;s. As noted préviously, a large majority of the

comirxcnters supportefi the MSRB’s proposal and believed that it'wlill tmprove the overall’

continuing disclosure regime. The Commission also believes that this will be the case. We

anticipate that public access to all continuing disclosure documents on the Internet, as provided

82 Under a céntral post office approach, issuers and obligors would file documents through a
single electronic venue in a standardized format. The central post office would then
forward the centrally-filed documents in real time to the NRMSIRs. See also SPSE

. Letter, at 3-5.
23

See MSRB Response Letter.
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By the pro'p'osal, will promote market efﬁciency and help deter fraud and manipulation in the .
munic‘;ii)al‘secuﬁties market by improving the availability of information to all investors. With
fé:spect to-'or_lle commenter’s concern that the proposal would impose restrictions on filing
formats, impose technology requirements that do not exi-st under the current system and provide
no appreciable benefit, the Commission notes that the availability of continuing disclosure
documen‘ts at a single repository that can be readily accessed and easily searched through
electronic means will provide significant benefits that are not available under the current’
NRMSIR system. The Commjssioq notes that the submission of continuing disclosure
documents in an electronic format will allow the information to be posted and disseminated
promptly. The Commission also notes that the MSRB’s proposed filing format and choice of
technology will eliminate the need for manual handling of paper documents, which is less
efficient and more costly, and will increase the potential for a more cbmplete record of
continuing disclosure documents that otherwise might be misfiled or lost under a manual system.
Furthermore, the Commission believes that submissions in an electronic format will not be
burdensome on issuers or obligated persons since many documents are now routinely created in
an electronic format and can be readily transmitted by electronic means. With respect to the
comment thajt ﬁle exi;ting disclosure system should be retained and the existing provisions of the
Rule 1 5(;,2-12 enforced, the Cc;m:nission believes thét enforc;ement of the ‘pr_ovisions of Rule
15¢2-12 is an important mechanism for the protection of municipal sccun'tiés mvestors and the
efficient operation (;f the marketplace. However, the Commissioﬁ also believes that the quality, -
timirig, and availability of disclééure in the municipal securities markets \vili be; substantially
improved by the MSRB’s proposal.

With respect to the comment favoring a “central post office,” the Commission believes




: .
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.' that this approach is less likely to make access to continuing disclosure documents as efficient as

-..th'e MSRB’S conltihuing disclosure service and therefore would not achieve the goal. For
éxainple, with a central post office there would continue to be no single location to which

: inves'tofs, paﬁicularly individuals, could turn for free access to information regarding municipal
seqﬁﬁties. Instead, individuals or entities that wish to obtain such information would find it
necessary first to access the central post office to find out what documents might be av:_iilable
from NRMSIRs and SIDé’ and then to contact one or more NRMSIRs or SIDs and pay their fees
to obtain the dodument or documents they seek. This would be a less efficient process than the
MSRB’s proposal, in which interested persons could directly acbess, view and print for free

continuing disclosure documents from one place — the MSRB’s Internet site.

Moreover, a “central post office” would not, to the same extent as the MSRB’s EMMA
. system, simplify compliance with regulatory requirements by, and reduce compliance costs of,

broker-dealers, municipal securities dealers, and others. This is because they would have to first-
access the “central post office” to determine what documents are available anci_ then contact one
or more NRMSIRs or SIDs to obtain these documents for a fee or subscribe to é_ommercial
services to do so on their behalf. We believe that greater benefits will be achieved by providing
public access to all continuing disclosure documents on the Internet, as provided by the proposal.
We émtic’ipate that ‘access to all coﬁtinuing disclosure documents without charge tﬁrough the |
MSRB’s Internet site will better promote market efficiency and help deter fraud and
_manipulation in the municipal securities market by improving the availability of infonnatibn to
all investors.

Two commenters, both of which are NRMSIRs, also raiséd concerns about the potenti-al

. adverse effects on competition and raised issues about the proposal’s consistency with
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.Congressioria',l intent regarding the regulation of municipal securities.®** Both of these

'- .c;omm-eilt_ers"l_)eliév'ed that the proposal is contrary to Section 15B(d) of the Act,® commonly
referred to as the Tower Amendment. One of these commenters also expressed its belief that the
prol;osal would reduce current value-added products and services provided by existing.
NRMSIRs and other vendors; narrow competing information services regarding municipal
securities; and result in a loss of innovation in offering competing information services regarding
municipal securities.¥ This commenter also expressed its belief that the proposal is anti-
competitive and would unfairly displace private vendors that have made significant investment
under the current system witﬁ a “quasi-govermmental organization” that is subsidized and could
provide value-added services for free.®” The other commenter expressed a belief that the
proposal places the MSRB in direct competition with @mm'ercial .vendors.ss

With respect to their comments regarding competition, the MSRB responded that it did
not believe that the proposed rule change would impose any burden on competition that is not
necessary or apprbiariate in furtherance of the purposes of the Act.*® The MSRB expreésed its .
belief that existing vendors would continue to have rapid access to all of the same documents
they previously received, now accompanied by consistent indexing information, and would fully
be able to pr9vide value added ﬁroducts based on such documents. Additionally, the MSRB
- responded that it believed that the availability of continuing disclosure documents through thé

EMMA portal and the continuing disclosure subscription service would promote competition

8 See DPC DATA Letter and SPSE Letter.
B 15U.S.C. 780-4(d).

8 See SPSE Letter.

& Id.

8  See DPC DATA Letter.

8 See MSRB Response Letter.
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among private data Qeﬁdors and other enterprises engaged in, or interested in bécoming engéged
iﬁ, the mmket _for information services by elirninéting existing barriers to new Entrants into the
market' for municipal securities information. The MSRB added that none of the functionalities of
the continuing disclosure service constitute value-added services that compete inappropriately
with the private sector. Rather, the MSRB noted that these funptionalities are critical for the
continuing disclosure services operation as a free, centralized source of information for retail
investors that provides investors with the necessary Fools to find the information for which they
are searching and to understand such information once it is found. Furthermore, the MSRB
expressed its belief that its operation of the continuing disclosure service would serve as a basis
on which private enterprises could themselves concentrate more of their resources on developing
ra.nd marketing value-added services. In the MSRB’s opinion, the shift in the flow of continuing
disclosure documents from the current NRMSIRs to EMMA (from which such entitieé and
others couid still obtain documents on a real-time basis accompanied by indexing information)
would represent only a temporary dislocation in the processes by which current vendors that
produce value-added services obtain the raw documents on which these services are based.
Moreover, the MSRB expressed its belief that the proposal will prove to be of long-term
benefit to such vendors. The MSRB noted that much of the impact of the proposed rule change
on commercial enterprises will result from increased competition m the marketplace resulting
frgm the éntxy of additional commercizfl enterbrises to compete with existing market vendors for -
value-added services, rather than from the operation of the continuing disclosure service.
Furthermore, the MSRB stated its belief that the benefits realized by the investing public from
the broader and easier availability of disclosure information about municipal securities justifies |

any poténtial negative impact on existing enterprises resulting from the operation of EMMA.
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The MSRB emphasiZeﬁ that its activities are subject to the supervision of the Commission and
‘-th;:lt an‘y' chgnges to EMMA and related systems must be filed with the Commissign. The MSRB
further coxﬁmented that it has worked closely with all of the marketplace’s key coﬁstituencies,
' including issuers, bond attorneys, ﬁnanciél advisers, and others in the development of EMMA
and represented that it will‘continue to do so as EMMA becomes fully operational.

The Commission believes that the proposal will modernize the method of availability of
continuing disclosure documents by issuers and, by making use of the Internet, will make these
documents readily accessible to investors and others at no charge. The continuing disclc;sure
service will not alter the availability of such documents to commercial vendérs or theif ability to
disseminate such information, togéther with whatever value-added products they may wish to
provide. The Commission notes that the MSRB has represented that documents provided
through EMMA will be available to 311 ﬁersons on an equal basis and that the MSRB will
continue to make the full collectioﬁ of documents available by subscription on an equal basis,
without imposing restrictions on subscribers from re-disseminating such documents or from
otherwise offering value-added service and products, based on such documents on terms
determined by each subscribelv'.s’0 Further, the Commission notes that the MSRB has represented
thatEMMA__will Bezdesigrled tf’ ﬁrovide real-time access to documents and information as they
are submitted énd processed”* and that all continuing disclosures received by the MSRB will be
available through a data-stream subscription simultaneously with posting on the EMMA portal.”? |

~The Commission beljeves that the proposed rule change will encourage, rather than

restrict, competition in the municipal securities information marketplace. The Commission

%0 See MSRB Response Letter.

7 See MSRB Reésponse Letter.

92 See Release No. 34-58256, supra note 3.
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further believes that any burdens on competition that may result from the proposed rule change
are mofe-th_an justified by the benefits that will flow from ready and free availability of

municipal di;élosure documents to broker-dealers, municipal securities dealers, mutual funds,

" analysts, retail and institutional investors, and the public generally. Both existing private

vc;ndors and new market entrants seeking to provide value-added products and services will be
able to access all available continuing disclosure documents from EMMA for free, or for. a
subscription fee if they elect to receive a real-time data feed. Consequently, existing vendors and
potential new market entrants no longer will have to pay multiple subscription fees or document
charges to multiple NRMSIRs to access the continuing disclosure infofmation that is necessary
for value-added products and services. The MSRB’s proposal is designed to help spur
iﬁnovation and competition for value-added products.and services and is expected to reduce
barriers to entry for new market participants. The Commission aiso notes that because
continuing disclosure information will be available at the MSRB, existing vendors and new |
market entrants can conserve resources th.;;u: otherwise would be utilized to obtain a full
complement of aw;railable continuing disclosure information that is spread out across multiple
NRMSIRs. In addifion,_ Whilel the Commission acknowledges that some existing vendors may ‘
heed to mak@ some adjustments to their line of business or services o.ffered, these vendors and
other;s may determihe that théy no longer need to invest in the inﬁ‘astructﬁre and facilities
necessary to collect and store continuing disclosure information. The Commission believes that
the proposed rule change likely will have a et benefit on the competitive landscape for

municipal securities disclosure information services and further the purposes of the Act by

- deterring the potential for fraud in the municipal securities market.

With respect to concerns that the MSRB could control private vendors’ access to
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ir_lformatibil through urifair fee structures and biased disseminatié)n of information for the pu;'pose
. of 'coj;ditioping.-t_he market to use EMMA and the MSRB’S own services,” the Commission
hotés that thé MSRB is required to file its fee changes and rule propos'a]-s relating to the EMMA
system with the Commission under Section 19(b) of the Act. Thus, interested parties will have
the opportunity to lcomment on any such proposal and bring to the Commission’s attention aﬁy
potential issues. The Commission has carefully considered the comments of the two NRMSIRs
regarding competition, and the MSRB’s response letter, and does not believe that the proinosed
rule change will impose any burden on competition that is not necessary or appropriate in
furtherance of the pﬁrposes of the Act. To the contrary, as discussed above, the Commission .
believes that any competitive impact that may result from the proposed rule change is justified
by the benefits that will be provided to investors, broker-dealers, mutual funds, vendors of
municipal information, municipal security analysts, other market professionals and the market
generally.

With respect to the cornments of the two NRMSIRs regarding the Tower Amendment,
the MSRB responded tﬁat it believes its proposal to create a continuing disclosure service is
consistent with the MSRB’s statutory authority under Section 15B(d) of the Act, i.¢., the Tower

Amendment.”* The:MSRB believes that the continuing disclosure service of EMMA will serve

% See DPC DATA Letter.

9 Section 15B{d) of the Exchange‘Act states as follows: (1) Neither the Commission nor
the Board 1s authorized under this title, by rule or regulation, to require any issuer of
municipal securities, directly or indirectly through a purchaser or prospective purchaser
of securities from the issuer, to file with the Commission or the Board prior to the sale of
such securities by the issuer any application, report, or document in connection with the
issuance, sale, or distribution of such securities. (2) The Board is not authorized under
this title to require any issuer of municipal securities, directly or indirectly through a -
municipal securities broker or municipal securities dealer or otherwise, to furnish to the
Board or to a purchaser or a prospective purchaser of such secunities any application,
report, document, or information with respect to such issuer: Provided, however, That
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. : as a necessary step to better facilitate thé free and fimely public access to continuing disclos;lre
dochfﬁénts_ and related information. The service will remove impediments to and help perfect
thé mechanisms of a free and open market in municipal securities thereby, effectively, promoting
investor protections and the public interest by ensuring equal access for all market participants to
the critical disclosure information needed by investors in the municipal securities market. The
MBSRB believes that all of the continuing disclosure service’s functionalities relate to the core
mission of the MSRB and such functionalities are not inconsistent with any statutory limitations
placed on MSRB activities. The MSRB believes that municipal securities disclosure documents
should be made more readily aﬁd promptly available to the public and that all investors should
" have better access to important market information.

The Commission also does not believe that the proposed rule change is inconsistent with

. the Tower Amendment. The Tower Amendment prohibits the MSRB from directly or indirectly
requiring an issuer 6f municipal securities to file with it any documents relating to the issuance,
sale or distribution of such securities before such securities are sold.” The Tower Amendment
also prohibits the MSRB from directly or indirectly requiring an issuer of municipal securities,
directly or indirectly through a municipal securities broker or dealer or otherwise, to furnish to'it

- documents relating te the issuer, unless such information is available from a source other than -

the issuer.”® The MSRB’s proposed rule change does not implicate Section 15B(d)(1) or (2) of .

the Board may require municipal securities brokers and municipal securities dealers to
furnish to the Board or purchasers or prospective purchasers of municipal securities
applications, reports, documents, and information with respect to the issuer thereof which
is generally available from a source other than such issuer. Nothing in this paragraph
shall be construed to impair or limit the power of the Commission under any provision of
this title. 15 U.S.C. 780-4(d)(1) and (2). '

. 95 15 U.S.C. 780-4(d)(1).

% 15 U.S.C. 780-4(d)(2).
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. i the Akt because it imposes no requirements on issuers. Instead, through the establishment of the
. continuing disclosure service of EMMA as an information venue, the proposed rule change

enhances access to continuing disclosure information provided to the MSRB subsequent to the

sale of municipal securities as a consequence of continuing disclosure agreemer;ts entered into
consistent with a rule of t‘he Commission’s Rule 15¢2-12, which is designed to deter fraud in the
municipal securities market. The propos.ed rule change does not alter mark‘et partici;:;ants’
existing obligations, but rather it enhances the system for the receipt of, and for making available
to the public of, the continuing disclosure documents. For these reasons, the Commission does
not believe that the proposed rule change is contrary to Section lSB(d) of the Act.

Several commenters that supported the proposed t;ule change also made suggestions

regarding the transition to the proposed system.”’” For example, one commenter believed that

~ there should be a three- to six-month transition period for submissions to EMMA and a twelve- -

month transition period for the submissions of searchable PDFs.*® Another commenter believed
that there should be a nine-month transition period to a word searchable format.”® Another

commenter believed that parties who have made paper filings in the past should be allowed

‘additional time to hjahsition to electronic filings.'® A fourth commenter noted that issuers and
‘ -obligated persons may be confused as to where they should file continuing disclosure documents

~ during the period of transition and suggested tﬁat these concerns could be addressed during a

short transition period.'® The MSRB responded that, in view of the comments it received and

7 See, e.g., GFOA Letter, e-certus Letter, Treasurer of the State of Connecticut Letter, and
NABL Letter.

%8 See GFOA Letter.

9 See Treasurer of the State of Connecticut Letter.

10 See NABL Letter.

101 See Vanguard Letter.
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| .discuss;ions it has had-with indﬁétry participa:r_lts, and to further ensure a smooth transition for
submitters and end users of continuing disclosures, it has filed Amendment No. 1 to delay the
effectivehess of the continuing disclosure service-until the later of July 1, 2009 or the effective -
date of the Rule 15¢2-12 Amendments and to extend the transition to a word-searchablé fon_nat
until ;Ianuary 1, 2010. Furthermore, the MSRB stated that it exi)ects to file with the Commission
to establish a pilot progfam for the continuing disclosure service that would allow for system
testing through voluntary subﬁlissions of continuingl disclosures prior to the effectiveness of the
amendments to Rule 15¢2-12 and the launch of the permanent continuing disclosure .service.

IVv. Order Granting Accelerated Approval of Proposed Rule Change

As noted above, the MSRB now seeks pursuant to Amendment No. 1 to commence
operation of the EMMA portal for continuing disclosure documents on July 1, 2009,'%% which is |
commensurate with the effective date of the Rule 15¢2-12 Amendments that we also are
adopting today.'® In addition, Amendment No. 1 requests that thé Commussion delay the
effectiveness of the provision of the proposed rule change relating to word searchabl;: PDF files
until January 1, 2010. The MSRB requests that the Commission find good cause, pursuant to
Section 19(b)(2) of the Act, for approving Amendment No. 1 prior to the thirtieth day after

publication of notic€of filing of Amendment No. 1 in the Federal Register. The MSRB believes

that the Commission has good cause for granting accelerated approval of the proposed rule
change because the amendment does not substantively alter the original proposed rule change
other than changing two effective dates to allow more time for implementation.

The Commission finds good cause to approve the proposed rule change on an accelerated

102

See Amendment No. 1, supra note 5.
Se

103 e Rule 15¢2-12 Amendments Adopting Release, supra note 7.
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' basis. The prt;posed rule change was published in the Federal Register on August 7, 2008. 104
" The C.o-thm.ission believes that the proposal includes an appropriate transition period and believes
_tl.lat parties .th.at have made paper filings in the past or th;':lt do not f)reséntly use word searchable
| 'i:bnﬁats will ha.vc sufficient time to transition to electronic filings as of July 1, 2009 and to a
" word searchable PDF format as of January 1, 2010, respt;ctive]y.
V. Solicitation of Cominents
Interested persons are invited to submit written data, views, and a:rgﬁrnénts conceﬁling
the foregoing, including whether the proposed rule change is consistent with the Act. Comments
may be submitted by any of the following methods:

Electronic comments:

e Use the Commission’s Intemnet comment form (http://www.sec.gov/rules/sro.shtmtl}); or

¢ Send an e-mail to rule-comments(@sec.gov. Please include File Number SR-MSRB-

2008-05 on the subject line.

Paper comments:

e Send paper comments in triplicate to Secretary, Securities and Exchange Commission,
100 F Street, NE, Washington, DC 20549-1090.

All subrmissions shotld refer to File Number SR—MSRB-ZOOS-‘OS. This file number should be

included on the subject line if e-mail is used. To help the Commission process and review your =~

comments more efficiently, please use anly one method. The Commission will post all

comments on the Commission’s Internet Web site (http:/www.sec.gov/rules/sro.shtml). Copies
of the submission, all subsequent amendments, all writ_ten' statements with respect to the

proposed rule change that are filed with the Commission, and all written communications

104 See Release No. 34-58256, supra note 3.
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?relating to the pr_‘opo':.;ed rule change between the Commission and any person, other than those |
ﬂ?at 'r;éy bew1thheld from the p.ublic in accordance with the provisions of 5 U.S.C. 552, w-il.l be

, "c:\'iailéble. fcr in;spection and copying in the Commission’s Pﬁblic Reférenc.e. Room, 100 F Street,
NE, Washlfngton, DC 20549, on official business days between the hours.of 10:00 a.m. and 3:00

_ | p.m. Co.pies of such filing also will be available for inspection and copying at the principal

| oﬁice of the MSRB. ‘All comments received will be posted without change; the Commission
<-io'es not edit personal identifving information from submissions. You should submit oniy
i:llfonnlation that you wish to make available publicly. All submissions should refer to File
Mumber SR-MSRB-2008-05 and should be submitted on or before [insert date 21 days from

rublication in the Federal Register].

V1." Conclusion
]

. I' . On the basis of thé foregoing, the Comimnission finds that the proposed rule change is

consistent with the requirements of the Act and in particular Section ISE(b)(Z)(C) of the Act and

the rules altnd regulations thereunder.
" IT IS THEREFORE ORDERED, pursuant to Section 19(b)(2) of the Act,'® that the
proposed rule change (SR-MSRB-2008-05), as modified by Amendment No. 1, be, and it hereby

is, approved on an accelerated basis.

' | By the Commission. : | - /- : :
T e

Florence E. Harmon
Acting Secretary

'S 150.8.C. 78s(b)(2).




Exhibit A

Key to Comment Letters Cited in Order Relating to the Establishment of a Continuing
. Diisclosure Service of the Electronic Municipal Market Access System (EMMA)
~ (File No. SR-MSRB-2008-05)

1. Letter from Fran Busby, to 21* Century Disclosure Initiative, Commission,
dated October 7, 2008 (“Busby Letter”).

2. Letter from Paula Stuart, Chief Executive Officer, Digital Assurance
Certification, L.L.C. (“DAC"), to Florence E. Harmon, Acting Secretary,
Commission, dated September 25, 2008 (“DAC Letter”).

3. Letter from Christopher Alwine, Head of Municipal Money Market and Bond
Groups, The Vanguard Group, Inc. (“Vanguard™), to Florence E. Harmon,
Acting Secretary, Commission, dated September 24, 2008 (“Vanguard Letter”).

4, Letter from Susan A. Gaffney, Director, Federal Liaison Center, Government
Finance Officers Association (“GFQOA”), to Florence E. Harmon, Acting
Secretary, Commission, dated September 24, 2008 (“GFOA. Letter”).

. 5. Letter from Louis V. Eccleston, President, Standard & Poor’s Securities
Evaluations, Inc. (“SPSE”), to Florence E. Harmon, Acting Secretary,
Commission, dated September 22, 2008 (“SPSE Letter”).-

6. Letter from R.T. McNamar, CEQ, e-certus, Inc. (“e-cenus’;), to Christopher
" Cox, Chairman, Commission, and Emnesto A. Lanza, Senior Associate General
Counsel, MSRB, dated September 22, 2008 (“e-certus Letter™).

7. Letter from Leslie M. Norwood, Managing Director and Associate General
Counsel, Securities Industry and Financial Markets Association (“SIFMA™), to
_ Florence E. Harmon, Acting Secretary, Commission, dated September 22, 2008.
" (“SIFMA Letter”). :

8. Letter from William A. Holby, President; National Association of Bond
Lawyers (“NABL”), to Florence E. Harmon, Acting Secretary, Commlssmn
dated September 22, 2008 (“NABL Letter”).

9. Letter from Denise L. Nappier, Treasurer, State of Connecticut, to Christopher
' Cox, Chairman, Commission, dated September 22, 2008 (“Treasurer of the
State of Connecticut Letter”).

Division, American Bankers Association (“ABA”), to Florence E. Harmon,

. ’ - 10. Letter from J. Douglas Adamson, Executive Vice President, Technical Services
* Acting Secretary, Commission, dated September 22, 2008 (“ABA Letter”).
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12.

13.

14.

15.

16.

17.

18.
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Letter from Laura Slaughter, Executive Director, Municipal Advisory Council
of Texas (“Texas MAC™), to Christopher Cox, Chairman, Commission, and
Emesto A. Lanza, Senior Associate General Counsel, MSRB, dated September
22,2008 (“Texas MAC Letter™).

"Letter from K.W. Gurney, Director, Ohio Municipal Advisory Council

(“OMAC?™), to Chnistopher Cox, Chairman, Commission, and Ernesto A.
Lanza, Senior Associate General Counsel, MSRB, dated September 22, 2008
(*“OMAC Letter”).

Letter from Karrie McMillan, General Counsel, Investment Company Institute
(“ICI”), to Florence E. Harmon, Acting Secretary, Commission, dated
September 22, 2008 (“ICI Letter™).

Letter from Robert Donovan, Executive Director, Rhode Island Health and
Educational Building Corporation and Steven Fillebrown, Director of Research, -
Investor Relations and Compliance, New Jersey Healthcare Financing
Authority, on behalf of the National Association of Health and Educational
Facilities Finance Authorities (“NAHEFFA), to Florence E. Harmon, Acting
Secretary, Commuission, dated September 22, 2008 (“NAHEFFA Letter”).

Letter from Peter J. Schmitt, CEQ, DPC DATA Inc. (“DPC DATA™), to

- Florence E. Harmon, Acting Secretary, Comm1331on dated September 18, 2008

(“DPC DATA Letter”).

Letter from Philip D. Moyer, CEO & President, EDGAR Online (“EDGAR
Online”}, to Christopher Cox, Chairman, Commission, and Emesto A. Lanza,
Senior Associate General Counsel, MSRB dated September 9, 2008 (“EDGAR
Online Letter”).

Letter from Lynette Kelly Hotchkiss, Executive Director, MSRB, to
Christopher Cox, Chairman, and James L. Eastman, Counsel, Commission,

. dated September 8, 2008 (“MSRB Letter”).

Letter from Rob Yolland, Chairman, National F ederatlon of Municipal
Analysts (NF MA), to Emesto A. Lanza, Senior Associate General Counsel,
MSRB, Commission, dated March 10, 2008 (“NFMA Letter”).




UNITED STATES OF AMERICA
Before the
SECURITIES AND EXCHANGE COMMISSION
December 8, 2008

ADMINISTRATIVE PROCEEDING
File No. 3-13304

In the Matter of
Centrelnvest, Inc.,
00O Centrelnvest Securities, ORDER INSTITUTING ADMINISTRATIVE
Vladimir Chekholko, AND CEASE-AND-DESIST PROCEEDINGS
William Herlyn, PURSUANT TO SECTIONS 15(b) AND 21C
Dan Rapoport, and OF THE SECURITIES EXCHANGE ACT OF
Svyatoslav Yenin, 1934 AND NOTICE OF HEARING
Respondents.
I

The Securities and Exchange Commission (“Commission”) deems it appropriate and in the
public interest that public administrative and cease-and-desist proceedings be, and hereby are,
instituted pursuant to Sections 15(b) and 21C of the Securities Exchange Act of 1934 (“Exchange
Act”), against Centrelnvest, Inc. (“CI-New York™), OOO Centrelnvest Securities (“CI-Moscow”),
Vladimir Chekholko (“Chekholko™), William Herlyn (“Herlyn”), Dan Rapoport (“Rapoport™), and
Svyatoslav Yenin (*Yenin™). '

II..
After an investigation, the Division of Enforcement alleges that:
SUMMARY

1. These proceedings arise out of violations of the broker-dealer registration,
reporting, and record-keeping requirements of the Exchange Act by CI-Moscow, a Moscow-
based unregistered broker-dealer, its New York-based affiliate, CI-New York, a registered
broker-dealer, and four associated individuals. From about 2003 through November 2007, CI-
Moscow and its executive director Rapoport — directly and through CI-New York, Yenin, CI-New
York’s managing director, FINOP and CFO, Chekholko, its head of sales, and Herlyn, its chief
compliance officer — solicited institutional investors in the United States to purchase and sell
thinly-traded stocks of Russian companies, without registering as a broker-dealer as required by
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Section 15(a) of the Exchange Act or meeting the requirements for the exemption from registration
for foreign broker-dealers under Exchange Act Rule 15a-6(a). In addition, Yenin and Herlyn were
responsible for CI-New York’s filing of Forms BD that failed to disclose CI-Moscow and
Rapoport’s control of CI-New York, or that the license of the CI-New York’s parent company had
been revoked by the Cyprus SEC, and Yenin was responsible for its failure to maintain business-
related emails. '

RESPONDENTS

2, 000 Centrelnvest Securities (“CI-Moscow™) is a Moscow-based broker-dealer
and limited liability company, specializing in the sale of second-tier Russian equities. During the
relevant period, it was an affiliate of CI-New York. It was founded in 1992 under the laws of
~ Russia and is regulated by the Russian Federal Financial Markets Service. CI-Moscow has never
been registered with the Commission as a broker or dealer.

3. Centrelnvest, Inc. (“CI-New York™) is a registered broker-dealer organized under
the laws of New York State with its principal place of business in New York, New York. During
the relevant period, it was a subsidiary of Cyprus-based Intelsa Investments Limited. CI-New
York first registered with the Commission on June 23, 1998, and during the relevant period,
employed four to five full-time employees. On October 2, 2008, the Financial Industry Regulatory
Authority, Inc. (“FINRA”) expelled CI-New York for failure to file a Financial and Operational
Combined Uniform Single (“FOCUS”) report.

4. Vladimir Chekholko, age 48, is a resident of Forest Hills, New York, and holds
Series 7, 24 and 55 licenses. From July 2004 to November 2007, he was the head of sales at CI-
New York.

5. William Herlyn, age 40, is a resident of Westport, Connecticut, and holds Series 7,
24 and 63 licenses. He was employed by CI-New York from 2003 until October 2008. From June
2006 until October 2008, Herlyn held the title of chief compliance officer. For most of his tenure,
Herlyn was also responsible for marketing CI-New York’s fee-based research and soliciting U.S.
institutional investors,

6. Dan Rapoport, age 40, is a resident of Russia. He joined CI-Moscow in 1995,

- Rapoport relocatéd to New York and became a registered representative at CI-New York in
January 1999. He served as CI-New York’s managing director from January 2001 until November
2001. Rapoport apparently returned to CI-Moscow, as a managing director, in 2003, and was later
promoted to executive director. While at Cl-Moscow, Rapoport was responsible for the brokerage
operations at both CI-Moscow and CI-New York. CI-Moscow terminated his employment in
February 2008. During the relevant period, Rapoport held series 7, 24 and 63 licenses.

7. Svyatoslav (“Slava”) Yenin, age 36, is a resident of Russia. In about July 2003, he
became the managing director, CFO and financial and operations principal (“FINOP”) of CI-New
York. He continued to hold these positions, even after moving to Russia in early 2006, until he left




Cl-New York in about November 2007. During the relevant period, Yenin held series 7, 24, 27, '
62, 68, 82 and 87 licenses.

OTHER RELEVANT ENTITIES

8. Intelsa Investments Limited (“Intelsa”), located in Cyprus, was, during the
relevant period, the majority, if not sole, owner of CI-New York. On January 11, 2006 and May
29, 2006, respectively, the Cyprus Securities and Exchange Commission suspended and revoked
Intelsa’s license.

CI-MOSCOW AND RAPOPORT ACTED AS BROKER-DEALERS BUT FAILED
TO REGISTER OR COMPLY WITH AN EXEMPTION FROM REGISTRATION

9. From about 2003 unti] at least November 2007, CI-Moscow and the head of its
brokerage operations, Rapoport, directly and indirectly solicited investors in the United States to
purchase and sell thinly-traded stocks of Russian companies — so-called “second-tier,” or micro-
cap, Russian companies — without registering as broker-dealers, as required by Section 15(a) of the
Exchange Act, or meeting the requirements for an exemption.

10. Under Rapoport’s direction, employees of CI-New York, including Yenin, CI-New
York's managing director, FINOP and CFO, Chekholko, the firm’s head of sales, and Herlyn, its
chief compliance officer, regularly solicited U.S. institutional investors for the purchase and sale of
Russian securities. Investors who expressed interest in a transaction were referred to Cl-Moscow
to complete the transaction.

11.  In some cases, Rapoport and other employees of Cl-Moscow, who were not
licensed to sell securities under U.S. law or registered as brokers or dealers under U.S. law and
were not exempt from such licensing and registration requirements, solicited U.S. investors
directly.

12. CI-New York failed to maintain virtually any records concerning CI-Moscow’s
transactions with the U.S. investors.

13. In late 2003, Yenin learned from consultants to CI-New York that, in order for CI-
Moscow to qualify for an exemption from registration pursuant to Rule 15a-6(a) of the Exchange
Act, CI-New York would need to maintain, among other things, required books and records
relating to the transactions with U.S. investors, including those required by Rules 17a-3 and 17a-4
under the Exchange Act.

14. At all relevant times, Rapoport knew that any representative of Cl-Moscow who
solicited a U.S. investor would have to be licensed and registered with the Commission or an
appropriate U.S. self-regulatory organization.

15. At some or all relevant times, Chekholko knew that he was referring investors to
representatives of Cl-Moscow who were neither licensed and registered with the Commission or
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an appropriate U.S. self-regulatory organization, nor exempt from such licensing and registration
requirements.

16.  Respondents benefited financially from CI-Moscow’s transactions in securities with
or on behalf of U.S. investors, For example, in 2006 alone, CI-Moscow received at least $928,000
- in revenue as a result of its unlawful solicitation of U.S. institutional investors.

CI-NEW YORK FAILED TO DISCLOSE
CI-MOSCOW’S AND RAPOPORT’S CONTROL

17.  Throughout the relevant period, CI-New York was under the control of CI-Moscow
and, in at least 2006 and 2007, Rapoport. Cl-Moscow and Rapoport controlled CI-New York by,
among other things, supervising and directing the staff of CI-New York and controlling its budget
and finances. Indeed, CI-New York employees sometimes referred to Rapoport as their “boss” and
to CI-Moscow as CI-New York’s “parent broker-dealer.”

18. CI-New York filed its initial Form BD on July 5, 1999 and subsequently filed
numerous amendments. Form BD amendments, signed and filed by Herlyn or Yenin on behalf of
CI-New York from October 1, 2003 through December 6, 2007, failed to disclose CI-Moscow’s
and Rapoport’s control of CI-New York.

19. At the time Herlyn and Yenin signed these Form BD amendments, they knew that
Cl-Moscow and Rapoport controlled CI-New York by, among other things, supervising and
directing the staft of CI-New York and controlling its budget and finances.

CI-NEW YORK FAILED TO DISCLOSE THE
DISCIPLINARY ACTIONS AGAINST INTELSA

20. In Form BD amendments, signed and filed by Herlyn or Yenin on behalf of CI-
New York, the firm inaccurately responded “No” to the question: “Has any other regulatory
agency, any state regulatory agency or foreign financial regulatory authority: ... ever denied,
suspended, or revoked the applicant’s or a control affiliate’s registration or license or otherwise, by
order, prevented it from associating with an investment-related business or restricted its activities?”

21.  CI-New York should have answered that question “Yes” because the Cyprus
Securities and Exchange Commission suspended the license of CI-New York’s parent, Intelsa, on
January 11, 2006 and revoked its license on May 26, 2006.

22, At the time that Herlyn and Yenin signed at least some of the Form BD
amendments that failed to disclose the regulatory action against Intelsa by the Cyprus Securities
and Exchange Commission, they knew, or at a minimum should have known, of that regulatory
action and that Intelsa was a control affiliate.



CI-NEW YORK FAILED TO MAINTAIN BUSINESS-RELATED E-MAILS

23.  Inresponse to requests by the Commission staff, CI-New York failed to produce
many records, including many business-related emails sent or received by Yenin and the individual
who was CI-New York’s president from 2004 until October 2006 and its chief compliance officer
from August 2005 until October 2006.

_ 24, CI-New York either failed to maintain these emails as required by Exchange Act
Rule 17a-4(b)}(4), or failed to produce them at the request of the staff as required by Exchange Act
Rule 17a-4(j).

25.  Yenin was responsible for CI-New York’s record keeping, by virtue of his status as
CI-New York’s FINOP and under the terms of the firm’s written supervisory procedures. Yenin
knew, or at a minimum should have known, of the firm’s failure to maintain business-related
emails.

VIOLATIONS

26. Rule 15a-6(a) of the Exchange Act permits unregistered foreign broker-dealers to
effect transactions for U.S. institutional investors in certain limited circumstances, subject to
reporting, record keeping and other requirements designed to ensure the protection of U.S,
investors. Rule [5a-6(b)(3) defines a “foreign broker or dealer” as “any non-U.S. resident person
(including any U.S. person engaged in business as a broker or dealer entirely outside the United
States, except as otherwise permitted by this rule) that is not an office or branch of, or a natural
person associated with, a registered broker-dealer, whose securities activities, if conducted in the
U.S., would be described by the definition of “broker” or “dealer” in Sections 3(a)(4) or 3(a)(5) of
the [ Exchange Act ].” Section 3(a)(4) of the Exchange Act defines a “broker” as any person, other
than a bank, in certain circumstances, “engaged in the business of effecting transactions in
securities for the account of others.” A person “effects transactions in securities” if he or she
participates in such transactions “at key points in the chain of distribution.” Massachusetts Fin.
Servs., Inc. v. Security Investor Protection Corp., 411 F. Sup. 411, 415 (D. Mass.), aff’d, 545 F. 2d
754 (1st Cir. 1976).

27,  Asaresult of the conduct described above, CI-Moscow and Rapoport willfully
violated Section 15(a) of the Exchange Act, which makes it illegal for a broker to effect any
transaction in, or to induce or attempt to induce the purchase or sale of, any security unless the
broker is registered with the Commission or, in the case of a natural person, is associated with a
registered broker or dealer.

28. CE-Moscow and Rapoport failed to qualify for any exemption from registration.
29. As a result of the conduct described above, CI-New York, Yenin and Chekholko

willfully aided and abetted and caused CI-Moscow’s violations of Section 15(a) of the Exchange
Act.



30.  Asaresult of the conduct described above, Herlyn caused CI-Moscow’s violations
of Section 15(a) of the Exchange Act.

31.  Section 15(b)(1) of the Exchange Act and Rule 15b3-1 require all brokers or dealers
applying for registration with the Commission to file a Form BD with the Commission and to
correct any information in the Form BD if it is or becomes inaccurate for any reason. Section
17(a) of the Exchange Act requires registered brokers or dealers, among other things, “to make and
disseminate such reports as the Commission, by rule, prescribes as necessary or appropriate in the
public interest, for the protection of investors, or otherwise in furtherance of the purposes of [the
Exchange Act].” Among other things, Form BD requires registered brokers and dealers to disclose
whether any person not identified as an owner or officer of the broker-dealer “directly or indirectly
[has] control [over] the management or policies of the [broker-dealer] through agreement or.
otherwise.” See, e.g., Alderman v. SEC, 104 F.3d 285, 287 n.1 (9" Cir. 1997). “[T]he correct
disclosure of the . . . controlling persons of an applicant is more than a ‘minor’ point, indeed it is
most important to the proper administration of the [Exchange} Act.” Capital Funds, Inc. v. SEC,
348 F.2d 582, 588 (8" Cir. 1968). Form BD also requires registered broker-dealers to disclose
whether any foreign financial regulatory authority has “ever denied, suspended, or revoked the
applicant’s or a control affiliate’s registration or license or otherwise, by order, prevented it from
associating with an investment-related business or restricted its activities.”

32. As a result of the conduct described above, CI-New York willfully violated Section
17(a) of the Exchange Act and Rule 15b3-1 thereunder.

33.  Asaresult of the conduct described above, Yenin and Herlyn willfully aided and
abetted and caused Cl-New York’s violation of Section 17(a) of the Exchange Act and Rule 15b3-
1 thereunder. '

34.  Section 17(a) of the Exchange Act and Rule 17a-4(b)(4) thereunder require that
every registered broker-dealer maintain copies of all business-related communications, including
email correspondence. Specifically, Rule 17a-4(b)(4) requires that a registered broker-dealer
“preserve for a period of not less than three years, the first two years in an easily accessible place . .
. [o]riginals of all communications received and copies of all communications sent ... (including
inter-office memoranda and communications) relating to its business as such ....” Rule 17a-4 is
not, by its terms, limited to physical documents. The Commisston has stated that internal e-mails
relating to a broker-dealer’s “business as such™ fall within the purview of Rule 17a-4 and that, for
the purposes of Rule 17a-4, “the content of the electronic communication is determinative™ as to
whether that communication is required to be retained and accessible. Reporting Requirements for
Brokers or Dealers under the Securities Exchange Act of 1934, Rel. No. 34-38245 (Feb. 5, 1997);
See also, ¢.g., Merrill Lynch, Pierce. Fenner & Smith Inc., Exchange Act Release No. 53473
(March 13, 2006). In addition, under Rule 17a-4(j), broker-dealers are required to “furnish
promptly” to a representative of the Commission such legible, true and complete copies of records
required to be preserved under Section 17(a) of the Exchange Act, as are requested by
representatives of the Commission. See Merrill Lynch, supra.




35.  Asaresult of the conduct described above, CI-New York willfully violated Section -
17(a) of the Exchange Act and Rule 17a-4(b)(4) or, in the alternative, Rule 17a-4(j) thereunder.

36.  Asaresult of the conduct described above, Yenin willfully aided and abetted and
caused CI-New York’s violation of Section 17(a) of the Exchange Act and Rule 17a-4(b)(4)
thereunder.

IIL.

In view of the allegations made by the Division of Enforcement, the Commission deems it
necessary and appropriate in the public interest that public admlmstratwe and cease-and-desist
proceedings be instituted to determine:

A. Whether the allegattons set forth in Section II are true and, in connection therewith,
to afford Respondents an opportunity to establish any defenses to such allegations;

B. What, if any, remedial action is appropriate in the public interest against
Respondents CI-New York, CI-Moscow, Rapoport, Herlyn, Yenin and Chekholko, pursuant to
Section 15(b) of the Exchange Act, including, but not limited to, an accounting, disgorgement and
civil penalties pursuant to Section 21B of the Exchange Act;

C. Whether, pursuant to Sectton 21C of the Exchange Act, Respondents Cl-Moscow,
Rapoport and Chekholko should be ordered to cease and desist from committing or causing
violations of and any future violations of Section 15(a) of the Exchange Act and whether
Respondents CI-Moscow, Rapoport and Chekholko should be ordered to provide an accounting
and pay disgorgement pursuant to Section 21C(e) of the Exchange Act.

D. Whether, pursuant to Section 21C of the Exchange Act, Respondent CI-New York
should be ordered to cease and desist from committing or causing violations of and any future
violations of Sections 15(a) and 17(a) of the Exchange Act and Rules 15b3-1 and 17a-4(b)(4) or, in
the alterative, Rule 17a-4(j), thereunder, and whether Respondent CI-New York should be
ordered to provide an accounting and pay disgorgement pursuant to Section 21C(e) of the
Exchange Act.

E. Whether, pursuant to Section 21C of the Exchange Act, Respondent Yenin should
be ordered to cease and desist from committing or causing violations of and any future violations
of Section 15(a) of the Exchange Act, and from causing violations of and any future violations of
Section 17(a) of the Exchange Act and Rules 15b3-1 and 17a-4(b)(4), thereunder, and whether
Respondent Yenin should be ordered to provide an accounting and pay disgorgement pursuant to
Section 21C(e) of the Exchange Act.



F. Whether, pursuant to Section 21C of the Exchange Act Respondent Herlyn should
be ordered to cease and desist from causing violations of and any future violations of Section 17(a)
of the Exchange Act and Rule 15b3-1 thereunder, and whether Respondent Herlyn should be
ordered to provide an accounting and pay disgorgement pursuant to Section 21C(e) of the
Exchange Act.
IV.

IT IS ORDERED that a public hearing for the purpose of taking evidence on the questions
set forth in Section III hereof shall be convened not earlier than 30 days and not later than 60 days
trom service of this Order at a time and place to be fixed, and before an Administrative Law Judge
to be designated by further order as provided by Rule 110 of the Commission's Rules of Practice, 17
CFR. §201.110.

IT IS FURTHER ORDERED that each Respondent shall file an Answer to the allegations
contained in this Order within twenty (20) days after service of this Order, as provided by Rule 220
of the Commission's Rules of Practice, 17 C.F.R. § 201.220.

[f any Respondent fails to file the directed answer, or fails to appear at a hearing after being
duly notified, the Respondent may be deemed in default and the proceedings may be determined
against the Respondent upon consideration of this Order, the allegations of which may be deemed to
be true as provided by Rules 155(a), 220(f), 221(f) and 310 of the Commission's Rules of Practice,
17 C.F.R. §§ 201.155(a), 201.220(f), 201.221(f) and 201.310-

This Order shall be served forthwith upon each Respondent personally, by certified mail or
by any other means permitted by Rule 141(a)(2)(iv) of the Commission’s Rules of Practice, 17
CF.R. §§ 201.141(2)(2)(iv).

IT IS FURTHER ORDERED that the Administrative Law Judge shall issue an initial
decision no later than 300 days from the date of service of this Order, pursuant to Rule 360(a)(2) of
the Commission’s Rules of Practice.

In the absence of an appropriate waiver, no officer or employee of the Commission engaged
in the performance of investigative or prosecuting functions in this or any factually related
proceeding will be permitted to participate or advise in the deciston of this matter, except as witness
or counsel in proceedings held pursuant to notice. Since this proceeding is not “rule making” within
the meaning of Section 551 of the Administrative Procedure Act, it is not deemed subject to the
provisions of Section 553 delaying the effective date of any final Commission action,

By the Commission.

Florence E. Harmon
Acting Secretary

. J. Lynn Taylor
B Ass%,stant Secretary
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UNITED STATES OF AMERICA
_ Before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 59071 / December 9, 2008

ACCOUNTING AND AUDITING ENFORCEMENT
Release No. 2907 / December 9, 2008

ADMINISTRATIVE PROCEEDING
File No. 3-13305

In the Matter of : ORDER INSTITUTING ADMINISTRATIVE

: PROCEEDINGS PURSUANT TO RULE
ROBERT P. VERHEECKE (CPA), : 102(e) OF THE COMMISSION’S RULES OF
: PRACTICE, MAKING FINDINGS, AND
Respondent. : IMPOSING REMEDIAL SANCTIONS
L

The Securities and Exchange Commission (“Commission”) deems it appropriate and in the
public interest that public administrative proceedings be, and hereby are, instituted against Robert
P. Verheecke (“Respondent™) pursuant to Rule 102{c)}(3)(i) of the Commission’s Rules of
Practice.’

" Rule 102(e)(3)(i) provides, in relevant part, that:

The Commission, with due regard to the public interest and without preliminary hearing,
may, by order, . . . suspend from appearing or practicing before it any . . . accountant . . . who has
been by name . . . permanently enjoined by any court of competent jurisdiction, by reason of his
or her misconduct in an action brought by the Commission, from violating or aiding and abetting
the violation of any provision of the Federal securities laws or of the rules and regulations
thereunder.
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II.

In anticipation of the institution of these proceedings, Respondent has submitted an Offer
of Settlement (the “Offer”) which the Commission has determined to accept. Solely for the

"purpose of these proceedings and any other proceedings brought by or on behalf of the

Commission, or to which the Commission is a party, and without admitting or denying the findings
herein, except as to the Commission’s jurisdiction over him and the subject matter of these
proceedings, and the findings contained in Section III.3 below, which are admitted, Respondent
consents to the entry of this Order Instituting Administrative Proceedings Pursuant to Rule 102(e)
of the Commission’s Rules of Practice, Making Findings, and Imposing Remedial Sanctions
(“Order™), as set forth below.

1L
On the basis of this Order and Respondent’s Offer, the Commission finds that:

L. Respondent age 56, is and has been a certified public accountant licensed to practice
in the State of California. e served as senior vice president, chief financial officer, and secretary
of Blue Coat Systems, Inc. (“Blue Coat™) from May 2001 until May 2005 and continued to work on
special projects for Blue Coat until January 2006.

2. Blue Coat was, at all relevant times, a Delaware corporation with its principal place
of business in Sunnyvale, California. Blue Coat was engaged in the business of making appliances
to secure and monitor computer networks. At all relevant times, Blue Coat’s common stock was
registered with the Commission pursuant to Section 12(g) of the Securities Exchange Act of 1934
(“Exchange Act”), and traded on the NASDAQ National Market.

3. On November 12, 2008, the Commission filed a complaint against Respondent in
SEC v. Blue Coat Systems, Inc. (Civil Action No. CV 08-5127 JF). On November 21, 2008, the
court entered an order permanently enjoining Respondent, by consent, from future violations of
Section 17(a) of the Securities Act of 1933 (“Securities Act”), Sections 10(b) and 13(b)(5) of the
Exchange Act, and Rules 10b-5, 13a-14, 13b2-1, and 13b2-2 thereunder, and from aiding and
abetting violations of Sections 13(a), 13(b)(2){(A), 13(b)(2)(B), and 14(a) of the Exchange Act and
Rules 12b-20, 13a-1, 13a-11, 13a-13, and 14a-9 thereunder. Respondent was also ordered to pay
$30,000 in disgorgement, $5,946 in prejudgment interest, and a $150,000 civil money penalty.

4. The Commission’s complaint alleged, among other things, that from at least 2001
through 2005, Blue Coat and Verheecke backdated stock options granted to company employees
and executives and failed to disclose millions of dollars in expenses to Blue Coat shareholders.
Verheecke used hindsight to pick dates corresponding to low stock prices for stock option grants,
prepared or distributed misleading documents that made it appear as if the options had been
granted on the earlier dates, and prepared or approved financial statements and Commission filings
that omitted necessary expenses for backdated options and falsely described Blue Coat’s option
granting practices.




IV,

In view of the foregoing, the Commission deems it appropriate and in the public interest to
impose the sanction agreed to in Respondent’s Offer.

Accordingly, it is hereby ORDERED, effective immediately, that:

A. Respondent is suspended from appearing or practicing before the Commission as an
accountant.

B. After five years from the date of this order, Respondent may request that the
Commission consider his reinstatement by submitting an application (attention: Office of the
Chief Accountant) to resume appearing or practicing before the Commission as:

1. a preparer or reviewer, or a person responsible for the preparation or
review, of any public company’s financial statements that are filed with the Commission. Such
an application must satisfy the Commission that Respondent’s work in his practice before the
Commission will be reviewed either by the independent audit committee of the public company
for which he works or in some other acceptable manner, as long as he practices before the
Commission in this capacity; and/or

2. an independent accountant. Such an application must satisfy the
Commission that: ‘

(a) Respondent, or the public accounting firm with which he 1s
associated, is registered with the Public Company Accounting Oversight Board (“Board”) in
accordance with the Sarbanes-Oxley Act of 2002, and such registration continues to be effective;

(b) Respondent, or the registered public accounting firm with which he
is associated, has been inspected by the Board and that inspection did not identify any criticisms
of or potential defects in the Respondent’s or the firm’s quality control system that would
indicate that the Respondent will not receive appropriate supervision;

' (c) Respondent has resolved ail disciplinary issues with the Board, and
has complied with all terms and conditions of any sanctions imposed by the Board (other than
reinstatement by the Commission); and

(d)  Respondent acknowledges his responsibility, as long as
Respondent appears or practices before the Commission as an independent accountant, to
comply with all requirements of the Commission and the Board, including, but not limited to, all
requirements relating to registration, inspections, concurring partner reviews, and quality control
standards. '

C. The Commission will consider an application by Respondent to resume
appearing or practicing before the Commission provided that his state CPA license is
current and he has resolved all other disciplinary issues with the applicable state boards of

3




accountancy. However, if state licensure is dependent on reinstatement by the
Commission, the Commission will consider an application on its other merits. The
Commission’s review may include consideration of, in addition to the matters referenced
above, any other matters relating to Respondent’s character, itegrity, professional conduct, -
or qualifications to appear or practice before the Commission.

By the Commission.

Florence E. Harmmon
Acting Secretary

< —%( W
By: GI M. Peterson
7 Assistant Sscretery




UNITED STATES OF AMERICA
before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Rel. No. 59074 / December 10, 2008

Admin. Proc. File No. 3-13140
' In the Matter of

Birman Managed Care, Inc. (/k/a Alcar Chemicals Group, Inc.)

Respondent

ORDER GRANTING MOTION TO AMEND ORDER INSTITUTING PROCEEDINGS

On August 20, 2008, the Commission issued an Order Instituting Proceedings ("OIP")
against Birman Managed Care, Inc. (n/k/a Alcar Chemicals Group, Inc.) and five other
respondents pursuant to Section 12(j) of the Securities Exchange Act of 1934 1/ to determine
whether to revoke or suspend the registration of these issuers. The OIP alleged that each of the
named issuers was delinquent in its required Exchange Act periodic filings with the Commission.
In the OIP, the Division of Enforcement referred to Birman Managed Care, Inc. ("Birman"}, to
which the Commission previously had assigned the Central Index Key number 1009822, 2/ as
"Birman Managed Care, Inc. (n/k/a Alcar Chemicals Group, Inc.)." The Division based its
identification of Alcar as Birman's successor upon information obtained from
www.pinksheets.com. The pink sheets stated "Birman Managed Care, Inc." was a prior name of
Alcar and listed Alcar with the same CIK number as Birman. On August 21, 2008, "a private
process server for the Division" served the OIP on Alcar through the registered agent listed for
Alcar in the records of the Delaware Secretary of State. On August 25, 2008, the Division served
the OIP on Birman at the address shown in the company's last filing with the Commission.

On Septembef 8, 2008, the administrative law judge assigned to the proceeding issued an
order pursuant to Exchange Act Section 12(j) finding all six respondents in default and revoking
the registration of each class of their securities registered pursuant to Exchange Act

1/ 15U.S.C. § 781G).

2/ The Central Index Key (CIK) is "[a] unique number assigned by the SEC, distinguishing
the company or individual to which it is assigned." http://www.sec.gov/info/edgar/

edgarfm-voll-v2rl.pdf.
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Section 12(g). 3/ On September 11, 2008, Birman filed an Answer and a Motion to Set Aside
. Order Revoking Registrations by Default of Birman Managed Care. On September 23, 2008, the
law judge set aside the default as to Birman. To date, Alcar has not responded to the OIP.

On October 21, 2008, the Division and Birman jointly moved pursuant to Rule of Practice
200(d)(1) 4/ to amend the OIP to "strik[e] Alcar Chemicals Group, Inc. ("Alcar"} from the
caption and body of the pleadings and all allegations about Alcar in J ILA.1 of the OTP...." In
their joint motion, the parties state that "after the OIP was instituted, Birman in its Motion to Set
Aside the Default alleged, among other things, that Alcar was not a legitimate successor to
Birman." The parties represent that the Division, after reviewing Delaware corporate records,
agreed that Alcar Chemicals Group, Inc. ("Alcar") was not a successor of Birman and, therefore,
not properly a party to these proceedings. '

In a supporting declaration, counsel for the Division described the steps the Division took
to reach the conclusion that Alcar was not a successor of Birman. The Division reviewed the
Delaware corporate records and determined that there were two Delaware corporations that used
the name "Birman Managed Care, Inc." Respondent Birman, identified by its Delaware
Corporate File No. 2658719, was incorporated on August 30, 1996. On March 1, 2003, Birman's
charter was declared void by the State of Delaware, an event that caused its corporate name to be
free for reassignment to another corporation. Birman's corporate charter remained void until
August 21, 2008, when it was restored to good standing.

On July 6, 2005, during the period that Birman's corporate charter was void, a second,
unrelated, entity incorporated in Delaware under Delaware Corporate File No. 3995118, taking
the then-available name "Birman Managed Care, Inc." ("Second Birman"). Second Birman
subsequently changed its name to "Hackerproof Ltd." and then "Alcard Chemical Group, Inc."
and most recently "Alcar Chemical Group, Inc." In its declaration, the Division represents that
its investigation determined that the Respondent "Birman (Delaware Corporate File No.
2658719) and Second Birman (Delaware Corporate File No. 3995118} are two entirely separate
and unrelated corporate entities." The Division bases its conclusion on the information in the
Delaware corporate records and the representation of Respondent Birman director David Hunt
that, as described in the Division's declaration, "at no time has Second Birman shared any
stockholders, officers, directors, or offices with Birman, nor has it ever had any relationship with
Birman." The Division also represents in its declaration that, based on a search of the
Commission's records, at no time has Alcar (or its predecessors Alcard Chemicals Group, Inc. or
Hackerproof Ltd) ever had "a class of securities registered with the Commission pursuant to
Exchange Act Section 12."

3/ 15US.C.§ 78i(g).

4/ 17CFR. §201.200(d)(1).
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Rule of Practice 200(d}(1) provides that the Commission "may, at any time, amend an
order instituting proceedings to include any new matters of fact or law." 5/ The Commission has
stated that such amendments should be "freely granted, subject only to the consideration that
other parties should not be surprised, nor their rights prejudiced.” 6/ The Commission has found
that "where an amendment is intended to correct an error and is within the scope of the original
order, the Commission has authority to amend the OIP." 7/

In this case, the amendment seeks to correct an error in the OIP. Although at one time
Alcar had the same name as the Respondent Birman, it appears on the record before us that there
never has been a corporate relationship between the companies. Thus, Alcar is not a successor
entity to the respondent, whose periodic filings are the subject matter of the proceeding. 8/
Consequently, Alcar should not be named in the OIP. Moreover, because Alcar does not now
have, and never has had, any securities registered with the Commission, the Commission does
not have jurisdiction to take action against Alcar pursuant to Exchange Act Section 12(j). 9/
Finally, it does not appear that Alcar or any of the other parties to the proceeding will be
surprised by this amendment or have their rights prejudiced. Therefore, it is appropriate to
amend the OIP consistent with the proposed amended OIP attached to the joint motion.

Accordingly, IT IS ORDERED that the Joint Motion of the Division of Enforcement and
Birman Managed Care, Inc. to amend the OIP to remove all references to Alcar Chemicals
Group, Inc. be, and it hereby is, granted.

By the Commission.

Florence E. Harmon
Acting Secretary

il M. Peterson
Assistant Secretary

6/ 17 C.F.R. § 201.200(d)(1), Comment (d), (as quoted in Steven Wise, Secunities Exchange
Act Rel. No. 48850 (November 26, 2003), 81 SEC Docket 2774 (Order Amending OIP
with respect to references to Vladlen Larry Vindman)).

7/ Wise, 81 SEC Docket at 2775.

8/ See 17 C.F.R. § 240.12b-2 (defining succession to include "the direct acquisition of the
assets comprising a going business, whether by merger, consolidation, purchase, or other
direct transfer . . . .").

9/  15US.C.§78.




UNITED STATES OF AMERICA
before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Rel. No. 39074 / December 10, 2008

Admin. Proc. File No. 3-13140
In the Matter of

Birman Managed Care, Inc. (n/li/a Alcar Chemicals Group, Inc.)

Respondent

ORDER GRANTING MOTION TO AMEND ORDER INSTITUTING PROCEEDINGS

On August 20, 2008, the Commission issued an Order Instituting Proceedings ("OIP")
against Birman Managed Care, Inc. (n/k/a Alcar Chemicals Group, Inc.) and five other
respondents pursuarit to Section 12(j) of the Securities Exchange Act of 1934 1/ to determine
whether to revoke or suspend the registration of these issuers. The OIP alleged that each of the
named issuers was delinquent in its required Exchange Act periodic filings with the Commission.
In the OIP, the Division of Enforcement referred to Birman Managed Care, Inc. ("Birman"), to
which the Commission previously had assigned the Central Index Key number 1009822, 2/ as
"Birman Managed Care, Inc. (n/k/a Alcar Chemicals Group, Inc.)." The Division based its
identification of Alecar as Birman's successor upon information obtained from _
www.pinksheets.com. The pink sheets stated "Birman Managed Care, Inc." was a prior name of
Alcar and listed Alcar with the same CIK number as Birman. On August 21, 2008, "a private
process server for the Division" served the OIP on Alcar through the registered agent listed for
Alear in the records of the Delaware Secretary of State. On August 25, 2008, the Division served
the OIP on Birman at the address shown in the company's last filing with the Commission.

On Septembef 8, 2008, the administrative law judge assigned to the proceeding issued an
order pursuant to Exchange Act Section 12(j) finding all six respondents in default and revoking
the registration of each class of their securities registered pursuant to Exchange Act

I/ 15US.C.§ 784().

The Central Index Key (CIK) is "[a] unique number assigﬁed by the SEC, distinguishing
the company or individual to which it is assigned." http://www.sec.gov/info/edgar/

edgarfm-voll-v2rl.pdf.
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\ Section 12(g). 3/ On September 11, 2008, Birman filed an Answer and a Motion to Set Aside
Order Revoking Registrations by Default of Birman Managed Care. On September 23, 2008, the
law judge set aside the default as to Birman. To date, Alcar has not responded to the OIP.

On October 21, 2008, the Division and Birman jointly moved pursuant to Rule of Practice
200(d)(1) 4/ to amend the OIP to "strik{e] Alcar Chemicais Group, Inc. ("Alcar") from the
caption and body of the pleadings and all allegations about Alcar in JILA.1 of the OIP. .. ." In
their joint motion, the parties state that "after the OIP was instituted, Birman in its Motion to Set
Aside the Default alleged, among other things, that Alcar was not a legitimate successor to
Birman." The parties represent that the Division, after reviewing Delaware corporate records,
agreed that Alcar Chemicals Group, Inc. ("Alcar") was not a successor of Birman and, therefore,
not properly a party to these proceedings.

In a supporting declaration, counsel for the Division described the steps the Division took
to reach the conclusion that Alcar was not a successor of Birman. The Division reviewed the
Delaware corporate records and determined that there were two Delaware corporations that used
the name "Birman Managed Care, Inc." Respondent Birman, identified by its Delaware
Corporate File No. 2658719, was incorporated on August 30, 1996. On March 1, 2003, Birman's
charter was declared void by the State of Delaware, an event that caused its corporate name to be
. free for reassignment to another corporation. Birman's corporate charter remained void until
. August 21, 2008, when it was restored to good standing.
i On July 6, 2005, during the period that Birman's corporate charter was void, a second,
‘unrelated, entity incorporated in Delaware under Delaware Corporate File No. 3995118, taking
'the then-available name "Birman Managed Care, Inc." ("Second Birman"). Second Birman
subsequently changed its name to "Hackerproof Ltd." and then "Alcard Chemical Group, Inc."
and most recently "Alcar Chemical Group, Inc." In'its declaration, the Division represents that
its investigation determined that the Respondent "Birman (Delaware Corporate File No.
2658719) and Second Birman (Delaware Corporate File No. 3995118) are two entirely separate
and unrelated corporate entities." The Division bases its conclusion on the information in the
Delaware corporate records and the representation of Respondent Birman director David Hunt
that, as described in the Division's declaration, "at no time has Second Birman shared any
stockholders, officers, directors, or offices with Birman, nor has it ever had any relationship with
Birman." The Division also represents in its declaration that, based on a search of the
‘Commission's records, at no time has Alcar (or its predecessors Alcard Chemicals Group, Inc. or
Hackerproof Ltd) ever had "a class of securities registered with the Commission pursuant to
Exchange Act Section 12."

. 3 15US.C.§ 78/g).
¥ 4  17CFR. §201.200d)(1).
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Rule of Practice 200(d)(1) provides that the Commission "may, at any time, amend an
order instituting proceedings to include any new matters of fact or law." 5/ The Commission has
stated that such amendments should be "freely granted, subject only to the consideration that
other parties should not be surprised, nor their rights prejudiced." 6/ The Commission has found
that "where an amendment is intended to correct an error and is within the scope of the original
order, the Commission has authority to amend the OIP." 7/

In this case, the amendment seeks to correct an error in the OIP. Although at one time
Alcar had the same name as the Respondent Birman, it appears on the record before us that there
never has been a corporate relationship between the companies. Thus, Alcar is not a successor
entity to the respondent, whose periodic filings are the subject matter of the proceeding. 8/
Consequently, Alcar should not be named in the OIP. Moreover, because Alcar does not now
have, and never has had, any securities registered with the Commission, the Commission does
not have jurisdiction to take action against Alcar pursuant to Exchange Act Section 12(j). 9/
Finally, it does not appear that Alcar or any of the other parties to the proceeding will be
surprised by this amendment or have their rights prejudiced. Therefore, it is appropriate to
amend the OIP consistent with the proposed amended OIP attached to the joint motion.

Accordingly, IT IS ORDERED that the Joint Motion of the Division of Enforcement and
Birman Managed Care, Inc. to amend the OIP to remove all references to Alcar Chemicals
Group, Inc. be, and it hereby is, granted.

By the Commission.

Fiorence E. Harmon
Acting Secretary

il M. Peterson
Assistant Secretary

6/ 17 C.F.R. § 201.200(d)(1), Comment (d), (as quoted in Steven Wise, Securities Exchange
Act Rel. No. 48850 (November 26, 2003), 81 SEC Docket 2774 (Order Amending OIP
with respect to references to Vladlen Larry Vindman)).
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yii Wise, 81 SEC Docket at 2775.

8/ See 17 C.F.R. § 240.12b-2 (defining succession to include "the direct acquisition of the
assets comprising a going business, whether by merger, consolidation, purchase, or other
direct transfer . . ..").

9  15U.S.C.§ 78




UNITED STATES OF AMERICA
Before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES ACT OF 1933
Release No. 8988 / December 11, 2008

SECURITIES EXCHANGE ACT OF 1934

Release No. 59084 / December 11, 2008

ACCOUNTING AND AUDITING ENFORCEMENT
Release No. 2909 / December 11, 2008

ADMINISTRATIVE PROCEEDING
File No. 3-13307

In the Matter of ORDER INSTITUTING CEASE-AND-
: DESIST PROCEEDINGS PURSUANT

SCOR Holding (Switzerland) Ltd., TO SECTION 8A OF THE

formerly known as Converium Holding AG, SECURITIES ACT OF 1933 AND
SECTION 21C OF THE SECURITIES

Respondent. EXCHANGE ACT OF 1934, MAKING
FINDINGS, AND IMPOSING A
CEASE-AND-DESIST ORDER

L.

The Securities and Exchange Commission (“Commission”) deems it appropriate that
cease-and-desist proceedings be, and hereby are, instituted pursuant to Section 8A of the
Securities Act of 1933 (“Securities Act”) and Section 21C of the Securities Exchange Act of
1934 (“Exchange Act”) against SCOR Holding.(Switzerland) 1.td., formerly known as '
Converium Holding AG (“Converium” or “Respondent”).’

IL

In anticipation of the institution of these proceeﬁings, Respondent has submitted an Offer
of Settlement (the “Offer”’) which the Commission has determined to accept. Solely for the
purpose of these proceedings and any other proceedings brought by or on behalf of the

! All of the conduct that gave rise to this proceeding took place prior to Converium being
acquired bv SCOR SE, the parent company of SCOR Holding (Switzerland) Ltd. The conduct
described in this Order occurred prior to October 2005. The tender offer by SCOR SE for ali
publicly-held shares of Converium was consummated on August 8, 2007, at which time
Converium became a subsidiary of SCOR SE. In September 2007, Converium was renamed

SCOR Holding {Switzerland) Ltd.
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Commission, or to which the Commission is a party, and without admitting or denying the
findings herein, except as to the Commission’s jurisdiction over it and the subject matter of these
proceedings, which are admitted, Respondent consents to the entry of this Order Instituting
Cease-and-Desist Proceedings Pursuant to Section 8A of the Securities Act of 1933 and Section
21C of the Securities Exchange Act of 1934, Making Findings, and Imposing a Cease-and-Desist
Order (“Order”), as set forth below.

IIL
On the basis of this Order and Respondent’s Offer, the Commission finds? that:

SUMMARY

1. Converium engaged in a fraudulent scheme to improperly inflate its financial
performance through the use of finite reinsurance transactions. The scheme began in 1999, when
Converium was a business unit of Zurich Financial Services (“Zurich”), operating under the
name Zurich Re. Zurich developed three reinsurance transactions for the purpose of obtaining
the financial benefits of reinsurance accounting. However, in order for a company to obtain the
benefits of reinsurance accounting, the reinsurance transaction must transfer risk. Here, Zurich
designed the transactions to make it appear that risk was transferred to third-party reinsurers,
when, in fact, no risk had been transferred outside of Zurich-owned entities. For two of the
transactions at issue, Zurich ceded risk to third-party reinsurers, but took it back through
reinsurance agreements — known as retrocesstons — with another Zurich entity. For the third
transaction, Zurich ceded the risk to a third-party reinsurer but simultaneously entered into an
undisclosed side agreement with the reinsurer pursuant to which Zurich agreed to hold the -
reinsurer harmless for any losses the reinsurer realized under the reinsurance contracts. Because
the ultimate risk under the reinsurance contracts remained with Zurich, these transactions should
not have been accounted for as reinsurance.

2. In March 2001, Zurich announced its intent to spin off its assumed reinsurance
business in an initial public offering. Zurich then created Converium, which assumed the rights
and obligations of Zurich’s assumed reinsurance business. On December 11, 2001, Converium
-conducted its IPO. As a result of the fraudulent finite reinsurance transactions and the improper
accounting treatment they received, Converium’s PO documents, including the Form F-1 it
filed with the Commission, were materially misleading. Among other things, Converium
understated its reported loss before taxes by approximately $100 million (67%) in 2000 and by
approximately $3 million (1%) in 2001. In addition, for certain periods, the transactions had the
effect of artificially decreasing Converium’s reported loss ratios for certain reporting segments —
the ratio between losses paid by an insurer and premiums earned that is frequently cited by
analysts as a key performance metric for insurance companies.

3. Zurich’s and Converium’s fraud had a significant impact on investors who _
purchased shares in the IPO. Through the TPO, which was the largest reinsurance IPQ in history,

: The findings herein are made pursuant to Respondent’s Offer of Settlement and are not
binding on any other person or entity in this or any other proceeding.




Zurich raised significantly more than it would have raised had Zurich and Converium not each
engaged in fraud. :

4. Following the IPO, Converium continued the fraudulent scheme. Converium
entered into two additional reinsurance agreements for which risk transfer was negated by
undisclosed side agreements. Converium also entered into transactions to reimburse the
reinsurer that Zurich had agreed to indemnify in a pre-IPO side agreement. In 2003, Converium
took affirmative steps to conceal the fraud from the Financial Services Authority of the United
Kingdom.

5. On November 4, 2005, Converium announced its intention to restate prior period
financial statements and, on December 19, 2005, disclosed that it had incorrectly accounted for a
number of transactions as reinsurance. On March 1, 2006, Converium filed with the
Commission an amended Form 20-F which contained restated financial statements for the years
ended December 31, 1998 through December 31, 2004 (the “Restatement™).

6. As a result of the foregoing conduct, Converium violated Section 17(a) of the
Securities Act, and Sections 10(b), 13(a), 13(b)(2)(A) and 13(b)(2)(B) of the Exchange Act and
Rules 10b-5, 12b-20, and 13a-1 thereunder.

RESPONDENT

7. Converium, now known as SCOR Holding (Switzerland) Ltd., is a corporation
organized under the laws of Switzerland. Converium is a global reinsurance company that offers
property, casualty, life and non-life reinsurance products. Zurich formed Converium in 2001 by
transferring the rights and liabilities of the reinsurance businesses that made up Zurich’s assumed
reinsurance business, which operated under the name Zurich Re. Converium began operations
under the Converium brand name on or around October 1, 2001. From that time, until December
11, 2001, Converium operated as a wholly owned subsidiary of Zurich. In December 2001 and
January 2002, pursuant to the Registration Statement and Prospectus, Zurich sold 40 million
shares of Converium in the form of shares and American Depository Shares (“ADSs™),
representing its entire stake in Converium, for proceeds of approximately $1.9 billion. From
December 11, 2001 until August 8, 2007, Converium was an independent publicly-traded
company. In August 2007, SCOR SE, a French reinsurer acquired Converium. In August 2007
SCOR held 96.23% of Converium’s shares following the completion of a tender offer, and
Converium became a subsidiary of SCOR. Converium’s name was changed to SCOR Holding
(Switzerland) Ltd. in September 2007. Between December 11, 2001 and January 7, 2008,
Converium’s common stock and ADSs were registered with the Commission pursuant to Section
12(b) of the Exchange Act. On January 7, 2008, Converium shares and ADSs were delisted
from the New York Stock Exchange. On May 23, 2008, SCOR (the parent company)
announced that the remaining publicly held shares of SCOR Holding (Switzerland) Ltd.’s shares
had been cancelled and that the shares would be delisted from the SWX Swiss Exchange on May
30, 2008, with May 29, 2008 as the last day of trading. In 2007, SCOR delisted its own ADSs
from the New York Stock Exchange and terminated the registration of its securities under the
Exchange Act. SCOR’s ADSs currently trade on the pink sheets under the symbol SCRYY and
its common stock trades on the Euronext under the symbol SCR and on the SWX Swiss
Exchange.




OTHER RELEVANT PERSONS AND ENTITIES

8. Zurich is a corporation organized under the laws of Switzerland with its principal
place of business in Zurich, Switzerland. Prior to Converium’s IPO, Zurich restructured its
reinsurance operations and transferred substantially all of the reinsurance business operated
under Zurich Re to Converium.

9. Inter-Ocean Reinsurance Company, Ltd. (“Inter-Ocean™) is 2 Bermuda
corporation with its principal corporate offices in Bermuda. Inter-Ocean is a wholly-owned
subsidiary of Inter-Ocean Holdings, Inc., which was formed in 1990 as a joint venture between
ten reinsurers. In 1998, Zurich acquired a 9.9% interest in Inter-Ocean effective at the end of
that year. Prior to Converium’s IPO, Zurich transferred its 9.9% interest in Inter-Ocean to
Converium.

Reinsurance Accounting Principles

10.  In basic terms, reinsurance is insurance for insurers. Reinsurance 1s the transfer
of the insurance risk by the primary insurer to a second insurance carrier, called the reinsurer, in
exchange for a payment or premium.

1. Whether a contract is accounted for as reinsurance depends on whether the
contract indemnifies the ceding company — here Zurich and Converium — from loss or liability.
Such indemnification is known as risk transfer. Risk is transferred when (1) the reinsurer
assumes significant insurance risk and (2) it is reasonably possible that the reinsurer will realize
a significant loss in the transaction. A risk transfer analysis for a contract emphasizes substance
over form, and Generally Accepted Accounting Principles (“GAAP™) require “an evaluation of
all contractual features that . . . limit the amount of insurance risk to which the reinsurer is
subject . .. ."° Accordingly, under GAAP, “if agreements with the reinsurer . . . in the aggregate,
do not transfer risk, the individual contracts that make up those agreements also would not be
considered to transfer risk, regardless of how they are structured.”

12, Where there is insufficient risk transfer, a transaction may not be treated as
reinsurance under GAAP, and must be accounted for using the deposit method, which lacks the
potential accounting benefits of reinsurance accounting. Under reinsurance accounting, when
losses on the ceded business are incurred, the ceding insurer records an offset to the increase in
its gross loss reserves in an amount equal to the reinsurance it expects to recover from the
retnsurer, thus increasing its net income by that amount. Deposit accounting has no comparable
income statement benefit.

3 FASB, Statement of Financial Accounting Standards No. 113, Accounting and Reporting
for Reinsurance of Short-Duration and Long-Duration Contracts (December 1992), para. 8.

4 FASB, Emerging Issues Task Force Topic D-34, Accounting for Reinsurance: Questions

and Answers about FASB Stat