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‘UNITED STATES OF AMERICA
Before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 58908 / November 6, 2008

ADMINISTRATIVE PROCEEDING
File No. 3-13287

‘ ORDER INSTITUTING
In the Matter of ADMINISTRATIVE PROCEEDINGS
: oo PURSUANT TO SECTIONS 15(b) AND
Karnig H. Durgarian, Jr., 17A(c) OF THE SECURITIES
' N EXCHANGE ACT OF 1934, MAKING
Respondent. : ' FINDINGS, AND IMPOSING REMEDIAL
. : SANCTIONS ' '

1.

The.Securities and Exchange Commission (“Commission™) deems it appropriate and in the
public interest that public administrative proceedings be, and hereby are, instituted pursuant to
© Sections 15(b) and 17A(c) of the Securities Exchange Act 6f 1934 (“Exchange Aét”) against
Karnig H. Durgarian, Jr. (“Respondent” or “Durgarian”).

II.

In anticipation of the institution of these proceedings, Respondent has submitted an Offer
of Settlement (the “Offer”) which the Commission has determined to accept. Solely for the
purpose of these proceedings and any other proceedings brought by or on behalf of the
Commission, or to which the Commission is a party, and without admitting or denying the findings
herein, except as to the Commission’s jurisdiction over him and the subject matter of these
proceedings, and the findings contained in Section I11.2 below, which are admitted, Respondent
consents to the entry of this Order Instituting Administrative Proceedings Pursuant to Sections
15(b) and 17A(c) of the Securities Exchange Act of 1934, Making Findings, and Imposing
Remedial Sanctions (“Order’™), as set forth below.
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On the basis of this Order and Respondent’s Offer, the Commission ﬁnds that;

1. Durgarian is a former senigr managing director and chief of operations of
Putnam Fiduciary Trust Company, a transfer agent registered with the Commission and under the
common control with a broker dealer also registered with the Commission. He is also a former
officer of PFTC’s corporate parents, Putnam Investment Trust and Putnam LLC, and, from 2002-
2004, principal executive officer of certain Putnam mutual funds. Durgarian, age 52, is a resident
of Hopkinton, Massachusetts.

2. On October 31, 2008, a final judgment Was entered by consent against

. Durgarian, permanently enjoining him from future violations of Section 17(a) of the Securities Act
of 1933 (“Securities Act™), Section 10(b) of the Exchange Act and Rule 10b-5 thereunder, and

Sections 34(b) and 37 of the Investment Company Act of 1940 (“Investment Company Act”), in
the civil action entitled Secunities and Exchange Commission v. Kamig H. Durgarian, Jr.. et al.,
Civil Action No. 05-12618-NMG, in the United States District Court for the District of
Massachusetts.

3. The Commission’s complaint alleged that beginning in January 2001,
Durgarian and others engaged in a fraudulent scheme to cover up an error that had occwrred in the
account of a client of their employer, PFTC. Instead of disclosing the error to the client and facing
the consequences, Durgarian approved a scheme which operated as a fraud and deceit on investors

‘in which PFTC employees reversed and re-executed certain trades in the client’s account and

adjusted expense accounting entries in certain Putnam mutual funds in order to transfer the loss
arising from the error from one client to others and to conceal the error and the fraudulent transfer
from the affected clients and from PFTC’s auditors.

Iv.

In view of the foregoing, the Commission deems it appropriate and in the public interest to
impose the sanctions agreed to in Respondent Durgarian’s Offer.

Accordingly, it is hereby ORDERED:-

Pursuant to Section 15(b)(6) and 17A(c)(4) of the Exchange Act, Respondent
Durgarian be, and hereby is barred from association with any broker, dealer, or transfer agent, with
the right to reapply for association after three years to the appropriate self-regulatory organization,
or if there is none, to the Commission;

Any reapplication for association by the Respondent will be subject to the applicable laws
and regulations governing the reentry process, and reentry may be conditioned upon a number of
factors, including, but not limited to, the satisfaction of any or all of the following: (a) any
disgorgement ordered against the Respondent, whether or not the Commission has fully or partially
waived payment of such disgorgement; (b) any arbitration award related to the conduct that served
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. as the basis for the Commission order; (c) any self-regulatory organization arbitration award to a
‘customer, whether or not related to the conduct that served as the basis for the Commission order;
.and (d) any restitution order by a self-regulatory organization, whether or not related to the conduct

~ that served as the basis for the Commission order. '

By the Commission.

Florence E. Harmon
Acting Secretary

’ By: J. Lynn Taylor
Assistant Secretary
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UNITED STATES OF AMERICA
Befor ¢ the :
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 58907 / November 6, 2008

" ADMINISTRATIVE PROCEEDING

File No. 3-13286

In the Matter of

Respondent.

ORDER INSTITUTING

ADMINISTRATIVE PROCEEDINGS

PURSUANT TO SECTIONS 15(b) AND

17A(c) OF THE SECURITIES

EXCHANGE ACT OF 1934, MAKING

‘ FINDINGS, AND IMPOSING REMEDIAL
. SANCTIONS

Ronald B. Ilogaﬁ, '

1

The Securities and Exchange Commission (“Commission™) deems it appropriate and in the
public interest that public administrative proceedings be, and hereby are, instituted pursuant to
Sections 15(b) and 17A(c) of the Securities Exchange Act of 1934 (“Exchange Act”) against
Ronald B. Hogan (“Respondent” or “Hogan”). .

II.
In anticipétion of the institution of these proceedings, Respondent has submitted an Offer
of Settlement (the “Offer”) which the Gommission has determined to accept. Solely for the
purpose of these proceedings and any other proceedmgs brought by or on behalf of the

Commission, or to which the Commission is a party, and without admitting or denying the findings
herein, except as to the Commission’s Jurlsdlctlon over him and the subject matter of these

. proceedmgs and the findings contained in Section I11.2 below, which are admitted, Respondent

consents to the entry of this Order Instituting Administrative Proceedings Pursuant to Sections
15(b) and 17A(c) of the Securities Exchange Act of 1934, Making Fmdmgs and Imposing

~ Remedial Sanctions (“Order ), as set foﬁh below.
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* On the basis of this Order and Respondent’s Offer, the Cornmission finds that:

1. Hogan is a former vice president at Putnam Flducmry Trust Company
(“PFTC”), a transfer agent that is under common control with a broker dealer. Hogan had
responsibility for conversion of defined contribution plans from other administrative service
companies and new business implementation. Hogan, age 40 is a resident of Saugus,
Massachusetts.

2. On October 31, 2008, a final judgment was entered by consent against
Hogan permanently enjoining him from future violations of Section 17(a) of the Securities Act of
1933 (“Securities Act) and Section 10(b) of the Exchange Act and Rule 10b-5 thereunder, in the

civil action entitled Securities and Exchange Commission v. Kamig H. Durgarian, Jr., et al., Civil
Action No. 05-12618-NMG; in the United States District Court for the District of Massachusetts.

3.~ The Commission’s complaint alleges the following facts: Beginning in
January 2001, when Hogan was a person associated with a trahsfer agent and a broker dealer,
Hogan and others engaged in a frandulent scheme to cover up a loss that had occurred in the
account of a client of their employer, PFTC. Instead of disclosing the loss to the client and facing
the consequences, Hogan and others devised and implemented a fraudulent scheme ifi which PFTC
employees reversed and re-executed certain trades in-the client’s account and adjusted expense
accounting entries in a certain' Putnam mutual fund in order to transfer the loss from one client to
others ‘and to conceal the error and the fraudulent transfers from the affected clients and from
PFTC’s auditors. '

IV.

In view of the foregomg, the Commission deems it appropriate and in the public interest to
impose the sanction agreed to in Respondent Hogan’s Offer.

Accordingly, it is hereby ORDERED:
Pursuant to Sections 15(b)(6) and 17A(c)(4) of the Exchange Act Respondent Hogan be,

and hereby is suspended from association with any broker, dealer, or transfer agent for twelve
months. -

By the Commission.

Florence E. Harmon
Acting Secretary
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| SECURITIES AND EXCHANGE COMMISSION

(Release No. 34-58904; File No. 4-533)

November 6, 2008

Joint Industry Plan; Order Approving the National Market System Plan for the Selection and

Reservation of Securmes Symbols Submitted by the Chicago Stock Exchange, Inc., The Nasdaq

Stock Market, Inc., National Association of Securities Dealers, Inc. (n/k/a Financial Industry

Regulatory Authority, Inc.), National Stock Exchange, Inc., and Philadelphia Stock Exchange,

Inc.

1. | Introduction

On July 17, 2007, the Commission published for comment' a detailed summary of two

proposed plans for the purpose of the selection and reservation of securities symbols: “the Fiye-

Cheracters Plan and the Th&-Characters Plan. On January 25, 2008, the Coremission published
Amen:d!nent No. 110 the Three-Characters Plan for public comment.” The proposed plans were

* filed jeintly by two different groups of self-regulatory orgamizations (“SROs”) pursuant to Rule
608 of Regulation NMS under the Securities Exchange Act of 1934 (“Act™) (“Rule 608™).> The

' Chicago S'tock'Exchange, Inc. (“CHX?”), The Nasdaq Stock Market, Inc. (“Nasdaq”), National -
Association of Securities Dealers, Inc. (“NASD”) (n/k/a Financial industry kegulatory

Authority, Inc. (“FINRA™)),’ National Stock Exchange, Inc. (“NSX™), and PhiladelphiaﬂStock

: See Securities Exchange Act Release No. 56037 (July 10, 2007), 72 FR 39096 (File Nos.
© 4-533 and 4-534) (“Symbology Notice”). The full text of éach plan is also available to
interested persons on the Commlsswn s Web site at www.sec.gov/iules/sro/nms.shtml#4-
534 and www. semov/rules/sro/mns shtml#4-533, respectively.

2 See Securities Exchange Act Release No. 57171 (January 18, 2008), 73 FR 4645.
! 17 CFR 242.608.

4 On July 26, 2007, the Commission approved a proposed rule change filed by NASDto .
amend NASD’s Certificate of Incorporation to reflect its name change to Financial
Industry Regulatory Authority Inc., or FINRA, in connection with the consolidation of
the member firm regulatory functions of NASD and NYSE Regulation, Inc. See
Securities Exchange Act Release No. 56146 (July 26, 2007), 72 FR 42190 (August 1,
2007) (SR-NASD-2007-053).
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Exchange, Inc. (“Phix”) filed the Five-Characters Plan.’ The American Stock Exchange LLC

(“Amex”), Chicago Board Options Exchange, Incorporated (“CBOE"), International Securities

. “Exchange, LLC (“ISE™), the New York Stock Exchange LLC (“NYSE”), and NYSE Arca, Inc.

(“NYSE Arca”) filed the Three-Characters Plan.®

- Although the Mo plans are identical in maﬁy respects, they differ on several signiﬁcant
matters The primary difference between the two plans is then scope. The Three-Characters
Plan would only cover one-, two- and threé-character symbols; the Flve-Characters Plan would
cover one-, two-, three-, four-, and five-character symbols. In addition, the plans differ with
regarci to the parties that are eligible to join the plan; the reservation rights for perpetual and
limited-time reservations; the portability of symbols for issuérs that move their 'listing from one

market to another; the allocation of costs relating to the plan; and the process of withdrawing

from the plan.

The Commission received 61 comments on the proposed plans from 56 commenters.”

Twenty-two commenters generally supported the Three-Characters Plan or aspects thereof,”

> FINRA, Nasdaq, NSX, and Phlx filed the Five-Characters Plan with the Commission on
March 23, 2007. CHX, FINRA, Nasdaq, NSX, and Phix filed a Supplement to this
proposed plan on April 23, 2007. In the Supp]ement CHX joined as a party proposmg
the Five-Characters Plan.

6 On March 23, 2007, Amex, NYSE and NYSE Arca filed the Three-Characters Plan with
the Commission. In Amendment No. 1 to the Three-Characters Plan, filed on August 3,
2007, CBOE and ISE joined as parties to the proposed plan.

Letters to the Commission from Edward F. Tancer, Vice President & ‘General Counsel,
FPL Group, Inc., dated March 28, 2007 (“FPL Letter”); Jason Korstange, SVP, Director
of Corporate Communications, TCF Financial Corporation, dated March 28, 2007 (“TCF
Letter”); Timothy J. O’Donovan, Chairman of the Board, Chief Executive Officer,
Wolverine World Wide, Inc., dated March 28, 2007 (“Wolverine Letter”); Leo
Liebowitz, Chairman and Chief Executive Officer, Getty Realty Corp., dated March 29,
2007 (“Getty Letter); Edward W. Moore, Vice President, General Counsel & Secretary,
RPM International Inc., dated March 29, 2007 (“RPM Letter”); Cathy Burzik, President
and Chief Executive Officer, Kineti¢ Concepts, Inc., dated March 30, 2007 (*KCI
Letter™); Clifton H. Morris, Jr., Chairman, AmeriCredit Corp., dated April 2, 2007




(“AmeriCredit Letter”); David M. Brain, President and CEQ, Entertainment Properties
Trust, dated April 3, 2007 (“Entertainment Properties Letter”); Steven S. Fishman,
Chairman, Chief Executive Officer and President, Big Lots, Inc., dated April 4, 2007
(“Big Lots Letter”); Mary J. McGinn, Secretary and Deputy General Counsel, The
Allstate Corporation, dated April 5, 2007 (“Allstate Letter”); Eric W. Nodiff, Sr. V.P. and
General Counsel, Cantel Medical Corp., dated April 9, 2007 (“Cantel Letter™); James C.
Smith, Chairman and CEQ, Webster Financial Corporation, dated April 16, 2007
(“Webster Letter”); Michael Tenenbaum, PE, Trustee, Strategic Technologies Employees
Pension Fund Trust, dated May 2, 2007 (*‘Strategic Technologies Letter”); Craig D.
Mallick, Corporate Secretary, United States Steel Corporation, dated May 4, 2007 (“U.S.
Steel Letter”); Bart J. Ward, Chief Executive Officer, Ward & Company, dated May 8,
2007 (“Ward Letter”); Jack Sennott, Senior Vice President and Chief Financial Officer,
Darwin Professional Underwriters, Inc., dated May 8, 2007 (“Darwin Letter”); James J.
Angel, Ph.D., CFA, Associate Professor of Finance, McDonough School of Business,
Georgetown University, dated May 9, 2007 (“Angel Letter I’); M. Farooq Kathwari,
Chairman, President and CEO, Ethan Allen Interiors, Inc., dated May 9, 2007 (*‘Ethan
Allen Letter); Carol Kaufman, Sr. VP Legal Affairs, The Cooper Companies, Inc., dated
May 14, 2007 (“Cooper Letter”); Jack R. Hartung, Chief Finance and Development
Officer, Chipotle Mexican Grill, Inc., dated May 15, 2007 (“Chipotle Letter”); Larry A.
Mizel, Chairman of the Board and Chief Executive Officer, M.D.C. Holdings, Inc., dated
May 17, 2007 (“MDC Letter”); Will Matthews, dated May 21, 2007 (“Matthews Letter”},
Stephen M. Klein, J.D., Chairman and Chief Executive Officer, Omni National Bank,
dated May 21, 2007 (“Omni Letter”); Edward J. Resch, Executive Vice President, Chief
Financial Officer and Treasurer, State Street Corporation, dated May 21, 2007 (“State
Street Letter™); Faith Pomeroy-Ward, Manager, Investor Relations, Adams Respiratory
Therapeutics, dated May 22, 2007 (“*Adams Letter”); Shayn Carlson, Director of Investor
Relations, G&K Services, dated May 22, 2007 (“G&K Letter”); Alan R. Spachman,
dated May 22, 2007 (“Spachman Letter”); Mark L. Heimbouch, Chief Financial Officer
and EVP, Jackson Hewitt Tax Service Inc., dated July 10, 2007 (“Jackson Hewitt
Letter”); Daniel R. Coker, President & CEO, Amerigon Incorporatéd, dated July 31,.2007
(“Amerigon Letter); Betsy Atkins, dated August 2, 2007 (“Atkins Letter™); Eric A,
Blanchard, Senior Vice President, General Counsel and Secretary, United Stationers
Supply Company, dated August 3, 2007 (“United Stationers Letter”); Albert A. Pimentel,
Executive Vice President and Chief Financial Officer, Glu Mobile Inc., dated August 3,
2007 (“Glu Letter”); Ryan Ellis, Executive Director, American Shareholders Association,

dated August 3, 2007 (“ASA Letter”); Rick Stewart, CEO, Amarin Corporation plc, dated

August 9, 2007 (“Amarin Letter™); Steve Bene, Senior Vice President and General
Counsel, Electronic Arts Inc., dated August 9, 2007 (“Electronic Arts Letter™); Bing Yeh,
President & CEQ, Silicon Storage Technology, Inc., dated August 10, 2007 (“Silicon
Storage Letter”); Kathy Lanterman, Senior Vice President and Chief Financial Officer,
Silicon Graphics, Inc., dated August 9, 2007 (“SGI Letter™); Paul Jennings, President and
CEO, Innospec Inc., dated August 10, 2007 (“Innospec Letter”), Harry W. Kellogg, Jr.,
Vice Chairman, SVB Financial Group, dated August 10, 2007 (“SVB Letter”); Arlen W.
Gelbard, Chief Administrative Officer and General Counsel, E*Trade, dated August 10,
2007 (“E*Trade Letter™); MDS Office, Sobha Developers Ltd, dated August 10, 2007



' while 22 commenters generally supported the Five-Characters Plan or aspects thereof.” The

. remaining 12 commenters did not expressly support one plan or another.'®

(“Sobha Letter™); John Ritchie, Chief Financial Officer, Electronics For Imaging, dated
August 10, 2007 (“EFI Letter™); Adi Bar-Lev, Director of IR, Top Image. Systems Ltd.,
dated August 13, 2007 (“Top Image Letter”); Lonnie R. Brock, CFO, Double Eagle
" Petroleum Co., dated August 13, 2007 (“Double Eagle Letter”); Joe Ovsenek, Senior
Vice President, Corporate, Silver Standard Resources Inc., dated August 15, 2007
(“Silver Standard Letter”’); James J. Angel, Ph.D., CFA, Associate Professor of Finance,
McDonough School of Business, Georgetown University, dated August 16, 2007 (“Angel
Letter 11); Manisha Kimmel, Executive Director, Financial Information Forum, dated
August 23, 2007 (“FIF Letter I'’); Patrick . Healy, Issuer Advisory Group, dated
September 6, 2007 (“Issuer Advisory Letter”); S. Lee Clifford, President and CEO, SFB
Market Systems, dated September 25, 2007 (“SFB Letter”); Joan C. Conley, Senior Vice
President and Corporate Secretary, The NASDAQ Stock Market LLC, dated November
2, 2007 (“Nasdaq Letter I); Barbara Sweeney, Senior Vice President and Corporate
Secretary, The Financial Industry Regulatory Authority, Inc., dated November 27, 2007
(“FINRA Letter”); Mary Yeager, Assistant Secretary, New York Stock Exchange, LLC,
dated January 15, 2008 (“NYSE Letter”); James J. Angel, Ph.D., CFA, Associate
Professor of Finance, McDonough School of Business, Georgetown University, dated
February 13, 2008 (“Angel Letter I1I'"); Manisha Kimmel, Executive Director, Financial
_ ‘ Information Forum, dated February 14, 2008 (“FIF Leiter 11”); Marianne Brown, Chief
. Executive Officer, Omgeo, LLC, dated February 15, 2008 (“Omgeo Letter”); Joan
_ Conley, Senior Vice President & Corporate Secretary, The NASDAQ Stock Market LLC,
dated February 26, 2008 (“Nasdaq Letter II""); John Panchery, Managing Director, Art
Trager, Vice President, and Ann Vlicek, Managing Director and Associate General
Counsel, Securities Industry and Financial Markets Association, dated February 28, 2008
(“SIFMA Letter™); Julian Rainero, Partner, Bracewell & Guiliani LLP, dated March 10,
2008 (“Bracewell & Guiliani Letter”); Jamie Shay, Head of SWIFT Standards, Society
for Worldwide Interbank Financial Telecommunication, dated March 18, 2008 (“SWIFT
Letter”); Scott Atwell, FPL Global Steering Committee Co-Chair, FIX Protocol, dated
March 24, 2008 (“FIX Letter”); and Thomas P. Moran, Associate Vice President &
Associate General Counsel, Nasdaq, dated March 26, 2008 (“Nasdaq Letter 11I").

8 See FPL Letter, TCF Letter, Wolverine Letter, Getty Letter, Kinetic Concepts Letter,
AmeriCredit Letter, Entertainment Properties Letter, Big Lots Letter, Allstate Letter,
Cantel Letter, Webster Letter, Strategic Technologies Letter, U.S. Steel Letter, Ward
Letter, Darwin Letter, Ethan Allen Letter, Cooper Letter, Chipotle Letter, MDC Letter,
State Street Letter, Jackson Hewitt Letter, and NYSE Letter.

i’ See Matthews Letter, Omni Letter, Adams Letter, G&K Letter, Amerigon Letter, Atkins
Letter, United Stationers Letter, Glu Letter, ASA Letter, Amarin Letter, Electronic Arts
Letter, Silicon Storage Letter, SGI Letter, Innospec Letter, SVB Letter, E¥Trade Letter,
Sobha Letter, EFI Letter, Top Image Letter Double Eagle Letter, Sllver Standard Letter,
. : Nasdaq Letter 1, and Nasdaq Letter 11.




This order approves the Five-Characters Plan, with changes and subject to condmons as
the Comxmssmn deems necessaxy or appropriate, thus authonzmg CHX, FINRA, Nasdaq, NSX,
and Phix to act jointly to implement the Five-Characters P]an, ds modified herein, as a mea:xs of
facilitating a national market system in accordance with the requirements of Section 11A of the
Act.!! "I‘his~ order also requires, within 60 days of this apprdval order, that any SRO that chooses
tlo list securities or to designate securities for quoting oﬁ a quotation medium to join the Five-
Characters Plan, as ﬁodiﬁcd herein, and to act jointly with CHX, _FINRA,,Nasdaq:NSX, and
Phlx to implement the approved plan.'? The approved Five-Characters Plan is attached here as

Appendix A.

II. ‘Background

A. Section 1A of.therAct

In 1975, Congress directed tﬁe Commission, through the enactment of Section 11A of the
)é'&ct,'3 to facilitate the estabﬁsﬁment of a national market system to link together the individual
markets that trade securities. Congress found the development of a national market system to be
in the public interest and appropriate for the protection of investors and the mainten;mce of fair
and orderly markets to assure fair comp;tition among the exchange markets."* Section
1 1A(a)(3)(B) of the Act directs the Commission, “by rule or order, to authorize or require self-

regulatory organizations to act jointly with respect to matters as to which they share authority

10 See RPM Letter, Angel Letter I, Angel Letter 11, Angel Letter III, Spachman Letter, FIF
Letter 1, FIF Letter II, Issuer Advisory Letter, SFB Letter, FINRA Letter, Omgeo Letter,
SIFMA Letter, Bracewell & Guiliani Letter, SWIFT Letter, and FIX Letter.

M 15U.S.C. 78k-1. See also 17 CFR 242.608(b)(2).
12 15 U.S.C. 78k-1(a)(3)(B).

B 15US.C. 78k-1.

4 15U.S.C. 18k-1(a)(1)C).




under this title in planning, developing, operating, or regulating a national market system (or a

- ;subsystem thereof) or one or more facilities.”"®

The 'Commission’sdapprovalr ofa nationai market
' ". ':_s’ystem plan is conditioned upon a finding that the prqposéd plap is “ne;:essally br.appropriate n

. the ﬁublic interest, for the protection of 'investors and the mainténance of fair and ordérly
markets, to remove impediments to, and perfect the mech.anism c_Sf, a national market system, or

otherwise in furtherance of the purposes of the Act.”"®

B. lelted Svmbol Supply
Pursuant to Rule 601 of Regulation NMS under the Act,'’ all SROs are required to report
every trade in listed equity securities'® -and Nasdaq securities'” ma&e thfough their facilities, and
to make,su.ch information public. Each SRO reports every transaction to the ticker tape using the
ticker symbol for that security, the vblume of 'tl;e trade, and the price of the trade. qurently,
there are three ticker tapes: Tape A reports the stécks that are listed on NYSE, Tape B reports
) tﬁe stocks that are iisted 01-1 Amex, as well as 'securiti‘es listed on any other national securities |
' »excha.nge (exéept securities also listed on NYSE and Nasdaq), and Tape C reports the stocks that
are listed on Nasdaq. Tapes A and B diss;cminate market information pursuant to the
Consolidated Tape Association Plan (“CTA Plan”),.while Tape C di;seminates marl;ei

information pursuant to the Nasdaq Unlisted Trading Privileges Plan.

15 15U.S.C. 78k—1(a)(3)(B)

16 17 CFR 242.608(b)(2). See also 15 U.S.C. 78k- 1(a)

7 17 CFR 242.601. _ '

18 17 CFR 242.600(b)(34) defines “listed equity security” as “any equity security listed and
registered, or admitted to unlisted trading priviléges, on a national securities exchange.”

1 17 CFR 242.600(b)(41) defines “Nasdaq security” as “any reglstered security listed on
- The Nasdaq Stock Market Inc.”




Securities symbols are a key element in the operation of a national market.system and
essential t6 thé diésemination of frade information in a common format. The term “ticker
symbol” originates from thé ticker tape.?’ ijior to the introduction of the ticker, it was
customary for messengers to m_anua]l.y disseminate quotal'tic.)lns.21 In 1867, an employee of the
NYSEhdeve]oped the stock ticker.?? A system of symbols and abbreviations developed as the
only practical method for reporting transactions, because the full description of the issuer,

" security, number of shares sold, the price, and other market data would slow the dissemination of
trade information so that the ticker would fall behind the market.”® In December 1966, the ticker
tape was fully automated.*

Recently, concerns about the scarcity of available symbols have highlighted the need for
a symbol reservation national market system plan to efficiently and fairly manage symbol
supply.. As the securities markets have grown over the years,.the a\./ai]ability of one-, two-, and

three-character symbols has diminished.” Several factors have been increasing the demand for

20 The ticker tape started in 1867, when all trades made on an exchange were sent out by

telegraph and printed on a piece of paper. Although the process is now automated, the
securities industry participants continue to refer to the electronic reporting of information
as the “tape.” See Hal Mcintyre, How the US Securities Industry Works, 194-95 (The
Summit Group Press) (2000).

A See S. S. Huebner, Ph.D., Sc.D., The Stock Market, 218 (Appleton-Century—Croﬂs Inc.)
(1934).

2 E.A. Calahan. See George L. Leffler, Ph.D., The Stock Market, 162 (The Ronald Press
Company) (1951).

See note 21 supra at 222. The first tlcker was very slow and not practical, until Thomas
A. Edison, another employee of the NYSE, improved its speed and efficiency. See note
22 supra at 162,

2 See Richard I. Teweles and Edward S. Bradley, The Stock Market, 148 (John Wiley &
 Sons, Inc.) (1998).

There are 26 combinations for one-character symbols, 676 combinations for two-
c¢haracter symbols, and 17,576 combinations for three-character symbols, for a total of
18,278 one-, two-, and three-character symbols.
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one-, two-, and three-character symbols. In recent years, exchanges have begun listing new aind
innovative products, such as exchange-traded funds, that are now competing with listed
companies for symbols.

In addition, Nasdag, which when operated as a facility of NASD (wk/a FINRA)™ only
listed securities with four- and five-character symbols, has begun using two- and three-character
symbols and has e);pressed its desire to‘use one-character symbols as well for Nasdaq-listed
issuers.. It has been the practice of the NYSE to list companies using one-, two-, and three-
character symbols and of other exchanges (including Amex and regional exchanges) to list
companies using two- and three-character symbols, Until recently, Nasdaq was the only listing
market that did not assign securities one-, two-, or three-cﬁaractcr symbols; instead, Nasdaq had
assigned securities it listed four- and five-character symbols. In November 2005, however,
Nasdaé announced its intention to begin list}inkg companies with.one-, two-, and three-character
symbo}s.” Since that time, Nasdaq has made a series'of announcements detailing its plans, and
has worked with the industry to teét trading systems to’ ensure the proper functionality for such
symbols.”® 1n March 2007, Nasdaq filed with the Commissioﬁ a proposed rule change to allow

companies transferring their listings to Nasdaq to retain their three-character symbols.” And, in

2 Nasdaq began operations as a national securities exchange in Nasdag-listed securities on

August 1, 2006, and in non-Nasdag-listed securities on February 12, 2007. See-
www.nasdaq.com/about/FAQsExchange.stm. See also Securities Exchange Act Release
No. 53128 (January 13, 2006), 71 FR 3550 (January 23, 2006) (File No. 10-.13 1.

27 See Head Trader Alert 2005-133 (November 14, 2005), available at
www.nasdaqgtrader.com. '

% Seee.sp. Nasdaq Head Trader Alerts 2006-144 (September 29, 2006), 2006-193
~ (November 16, 2006), 2006-201 (December 6, 2006), and 2007-008 (January 25, 2007),
each available at www.nasdaqtrader.com

» See Securities Exchange Act Release No. 55563 (March 30, 2007), 72 FR 16391
(April 4, 2007) (SR-NASDAQ-2007-031) (notice for the proposal to allow three-
character symbol portability for companies transferring their listings to Nasdaq). The




Apfil 2008, Nasdagq filed with the Commission an immediately effective proposed rule change to
-allow an issuer with a two-character symbol to transfer its listing to Nasdaq and retain its two-

_~Character symbol.*°

Finally, the proliferation of standardized options has decreased the availability of three-
character symbols.*' ‘Developing a formal process to reserve, select, and allocate symbols fairly
and efficiently among the listing markets should help promote a fair and orderly national market -

system and protect investors.

C. Weaknéss“es in the Existing Reservation System
Currently, the listing markets assign securities symbols under an informal understanding
among the markets. Under this system, each SRO keeps its own records of reserved symbols. If

an SRO wishes to reserve a particular symbol, the SRO will consult its own list of reserved

symbols and then, if it believes that the symbol is available, will notify the other SROs that it is

reserving that symbol. If no other SRO objects, then the listing SRO has successfully reserved
that symbol and each SRO would be responsible for updating its own records of reserved

symbols accordingly. .

Commission approved this proposal in July 2007. See Securities Exchange Act Release
No. 56028 (July 9, 2007), 72 FR 38639 (July 13, 2007) (“Nasdaq Three-Character |
Portability Order”). See also Securities Exchange Act Release No. 55519 (March 26,
2007), 72 FR 15737 (April 2, 2007) (SR-NASDAQ-2007-025) (allowing a single
company, Delta Financial Corp., to retain its three-character symbol upon transferring its
listing from Amex to Nasdaq). '

** See Securities Exchange Act Release No. 57696 (April 22; 2008), 73 FR 22987 (April
28, 2008) (SR-NASDAQ-2008-034). The Commission notes that its approval of the
Five-Characters Plan, as modified herein, 1s consistent with this change and with its
approval of the Nasdaq Three-Character Portability Order. Seeid. As discussed further
below, see-infra notes 105-117 and accompanying text, the approved plan would allow
the automatic portability of all one-, two-; three-, four-, and five-character symbols of
issuers transferring their listing ffom one exchange to another.

3 The options exchanges have expressed their intention to shift to a different symbology.

See http://www theocc.com/initiatives/symbology/default jsp.




There are several weaknesses in the current informal system. The absence of universal
reservation records may lead to confusion about the availability of certain symbols and may-

. result in disputes between listing markets about the availability of particular symbols. Any such
confusion or disagreement between the listing markets could disrupt the listing process or raise
the potential for symbol duplication and investor confusion.

In addition, under the existing system, listing markets may reserve an excess amouﬁt of
symbols indefinitely, which could exacerbate the strain on symbol supply. Market fears about
supply constraints and competition for listings could drive listiﬁg markets to reserve an excess
amount of symbols, either to protect their interests in the event of needing such symbols in the
future or to give themselves advantages over their competitors in securing future listings. For
example, a listing market could use the existing symbol reservation system to withhold unused
symbols from their competitors, trade.rleserved symbols only with certain, allied exchanges, or
use their power to withhold desired symbols to compel other listing markets not to trade symbols
with their direct competitors. |

Finally, the existing system does not universally permit issuers transferring their listing to
a new exchange to keep their ticker symbols. Thus, the original listing market and the new
listing market for a transferred listing could become embroiled in a dispute over the right to use
the issuer’s ticker symbol, which could disrupt trading in that security, and such uncertainty
could affect an issuer’s decision in selecting a listing venue or moving from one venue to
another.

Disagreements over the use of securities symbols have arisen in the past. For example, in
1999, NYSE,; Amex, and Nasdaq were ihﬁolved-in a dispute regarding the symbol “Q,” which

Amex and Nasdaq planned to use for the Nasdaq 100 Trust. However, NYSE claimed that it had

10




reserved that symbol and sued to enjoiit the use of that symbol. Amex and Nasdaq c\l/entually
' agreed to .use a different symbol for the Nasdgq 100 Trust.*?

These weaknesses in the existing informal symbol reservation system could potentially
have s.ig'niﬁcant market consequences as exchanées compete more agg}&ssively for hstings and
the supply of available symbols becomes more restricted over time. For this reason, the
Commission believes that it is necessary to adopt a national market system plan for reserving and
allocating symbols among the SROs to maintain fair and orderly markets. Consistent with the
'pripciplcs of Section 11A of the Act, in February 2005, Commission staff requested the listing
markets to commence joint discussions to develop such a national ﬁmket system plan.® A
national market system plan for 'symbol_ogy should mitigate confusion or disagreement about the
rights to particular securities symbols and should allow symbols to be used.in a manner that is
efficient and promotes competition between the listing markets. |
III.  Discussion

In the notice publishing for comment both the Three-Characters Plan and the Five-
Characicrs Plan, the Commission asked for comments on whether it should approve one or two
plans. Four commenters provided feedback on this issue and each supported the apﬁroval ofa
single synibology plan.** One of these commenters stated that having two different plans for

short and long tickers adds needless complexity to an already complex market structure and that

32 See, e.g., Big Board Drops its Lawsuit Against Amex, The New York Times, March 10,

1999, Section C, p. 10.

See Letters from Annette L. Nazareth, then Director of the Division of Market
Regulation, Commission, to Amex, Boston Stock Exchange (“BSE”), CBOE, CHX, ISE, -
Nasdaq, NASD, NSX, NYSE, Pacific Exchange (the predecessor to NYSE Arca) and
Phlx, dated February 7, 2005 (“February 2005 Letters™).

3 See FIF Letter I, FIF Letter I at 1, Angel Letter 11 at 3, Angel Letter III at 1, Omgeo
Letter at 1, and SWIFT Letter.

33
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the additional complexity of two plans would create increased costs fo} SROs as well as
additional co.sts to the Commission to regulaté two plans, which w‘ould be borne ultimately by
taxpayers aﬁd investors.?* The Commission agrees with theﬁe commenters that approving two
plans for the reservation'of symbols would place undue costs and burdehs on listing SROs,
“including new entrants. Tﬁe Commission also notes that, currently, t_he proposed pléns }.:;oth
establish a process for tﬁe selection and reservation of one-, two-, and three-character securities
symbbls. Therefore, approval of botl_'n plans would establish ﬁvo competing, inconsistent systems
for selecting and reserving one-, two-, and three-character symbols, which the Commission
bélieves would not be in furtherance of the purposes of the Act. The Commission finds that
approving a single plan, rather than both plans, is necessary or apptopﬁate in the public interest;
for the protection of investors and the maintenance of fair and orderly markets, to remove
impediments to, and perfect the mechanisms of a national market system and is in furtherance of
the purposes of the Act because a single plan would promote the smooth and orderly operation of
the marketplace.

After carefully considering the proposed p]aﬁs and the issues raised by the comment
letters, the Commission has determined to approve, pursuant to Section 11A(a)(3)(B) of the
Act’® and Rule 608,* the Five-Characters Plan, with changés and subject to conditions.set forth

herein as the Commission has deemed necessary or appropriate.”® As discussed in detail below,

B See Angel Letter II at 3 and Angel Letter IIT at 2.

36 15U.8.C. 78k-1(2)(3)(B).

37 17 CFR 242.608.

38 The Commission has modified the proposed Five-Characters Plan to make the following

changes: (i) to modify the plan 16 state that, 90 days following the Commission’s’
approval, it will be the exclusive means of allocating and using symbols of one-, two-,
three-, four-, and five-characters in length and to specify that there is no difference
between capital and lowercase letters (see infra note 41 and accompanying text); (i) to -
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in approving the Five-Characters Plan, the Commission finds that the Five-Characters Plan is

.necessarfy and appropriate in the public interest and in furtherance of the purposes of the Act.

- The Five-Characters Plan.is more comprehensive than the Three-Characters Plan because it

covers one-, two-, three-, four-, and five-character symbols. The Commission also believes it
would better promote fai.r compeiitic’m among exchanges that list securities because it does not
;:onstfain the portability of symbols (as the Three-Characters Plan does), but instead makes all
symbols automatically portable when a listed 1ssuer transfers its listing to another exchange.
This portability would enable issuers to make listing decisions based on factors that relate to the
quality of the listin_g markets such as trading quality, costs, and branding, rather than on
considerations of symbol portability. In summary, the Five-Characters Plan provides a system

for reserving and allocating securities symbols that should provide clarity and order to the

symbol reservation process, mitigate the current constraints on symbol supply, and promote fair

competition between the various SROs.

This order authorizes CHX, FINRA, Nasdaq, NSX, and Phlx to act jointly to implement
the Five-Characters Plan, as modified herein,. as a means of facilitating a national market system
in accordance with the requiren;ents of Section 11A of the Act.*® This order also requires any

SRO that chooses to list securities on its market or to designate securities for quoting on a

modify the start date for the initial reservation process from upon Commission approval
of the plan to 60 days following the Comission’s approval (see infra notes 141-143 and
190-191 and accompanying text); {iii) to limit the use of one-, two-, and three-character
symbols for securities listed on a national securities exchange and to restrict securities
trading over-the-counter to using only four- or five-character symbols (see infra notes 85-
89 and accompanying text); and (iv) to clarify that securities that de-list and trade on the
over-the-counter market would not have portability rights for the original listing symbol
(see infra notes 168-172 and accompanying text).

¥ 15US.C. 78k-1.
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. qgotatiol_l hedium to joih the Five-Characters Plan and to oot joi_ntly with other parties to the plan
" 'to iIn:p]eme'nt‘ the approved plan.*

In connection with requiring SROs that list, or designate for quoting, securities, the
_Comnnssxon is also modifying the plan to prov1de that 90 days from the date of this Order, the
Flve-Characters Plan shall be the excluswe means of a]locatmg and using symbols of one-, two-,

three-, four-, or ﬁve—characters in length. In addition, for clarity, the Commission is specifying
_ that there will be no differ_ence between capifal letters and Iowercase letters, ;hus limiting the
- choices of letters to 26. The Commission believes these changes are necessary and aporopriate
for the dissemination of trade information in a cbmni_on format.*!

A. Five-Chorocters_ Plan’s Consistency with Section 11A of the Act

Many of'the provisions of the ﬁfo;_)osed Five-Characters Plan are similar or identicdl to
parallel provisiohs in the proposed Three-Characters Plan. Particularly, the plans would
establish the Intermarket Symbol Reservatlon Authority (“ISRA”) composed of plan participants
and set forth how it would be admmlstered Both plans also have the same provisions regarding
the use of a third-party"proceseor and a symbol reservation database, the general process of
reserving perpetu‘al. and limited-time reservations, theluse of a waiting list, the right to reuse a
_symbol, the ability to request the }elease of a symbol, the terms of oohﬁdentiality, the non-

transferability of rights under the plan, and the process of amending the plan.* Déspite these:

1

15 US.C. 78k- l'(a')(3)(B)l The Commussion did not receive any comments reg‘ard'mg
whether it should require SROs to join an approved plan.

40

.. The Commission notes that, while the-proposed plans were silent on these points, this

clarification is necessary to avoid the p0351b111ty of confus1on regarding the scope of the
approved plan. : ‘ '

42 See discussion infra Part III(B) for a discussion of these provisions.
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significant areas 6f consensus, however, there are several important differences between the
proposed plans. |

Many of the commenters that favored the proposed Five-Characters Plan asserted that it
would enhance competition among markets by putting all exchanges on a fair and level playing
field and would reduce the potential for investor confusion by allowing a fair framework for
symbol portability.* Several commenters stated that the proposed Five-Characters Plan would
give all exchanges equal rights under the proposal.** Some of these commenters also stated that
the proposed Five-Characters Plan would provide greater choice for public companies and cause
less confusion for investors.*® One commenter asseﬁéd t.hat the proposed Five-Characters Plan is
inherently more fair and reasonable than the proposed Three-Characters Plan.*°

The Commission agrees with the commenters supporting the Five-Characters Plan' and
finds that, as discussed in éreater detail below, the Five-Characters Plan, as modified herein, is
consistent with Section 11A of the Act, and is necessary and appropriate in the public interest,
for the protection of investors and the'maintenance of fair and orderly markets.

- 1. Scope of Plan
One p.rimary differe.ncebétween the two proposed plans relates to scope: the proposed

Three-Characters Plan would only cover one-, two-, and three-character symbols; the Five-

- Characters Plan, on the other hand, would cover the reservation and allocation of all oné—, two-,

“ See Amerigon Letter, United Stationers Letter, Glu Letter, Electronic Arts Letter, Silicon

Storage Letter, Silicon Graphics Letter, Innospec Letter, SVB Letter, E¥Trade Letter, EFI
Letter, Top Image Letter, Double Eagle Letter, and Silver Standard Letter.

44 See Adams Letter, Atkins Letter, and Sobha Letter. See also ASA Letter, which stated
that fair and equal competition is the core of the Five-Characters Plan.

See Amerigon Letter, United Stationers Letter, Glu Letter, Amarin Letter, Electronic Arts
Letter, Silicon Graphics Letter, SVB Letter, E¥Trade Letter, Top Image Letter Double
Eagle Letter, and Silver Standard Letter.

45
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.three—, four-, and five-character symbols. Both of the proposed plans would cover only root

- symbols, witho‘ut any suffix orljspecia.l conditional identifier.*’

| The Commission believes that the Five-Characters Plan, which would establish a uniform
system for the selection and reservation of symbols (“Symbol Reservation System”) of one-,
two-, three-, four-, or five-character securities s'ymbols,48 is more comprehensive, and therefore
offers a more efficient and effective mechanism for allocating symbols than the Three-Characters
Plan.* The Three-Characters Plan would leave unanswered the appropriate methodology for
allocating four- and ﬁve-charact—er symbols. |

Although Nasdaq is currently the primary listing exchange for issuers using four- and

five-character symbols,*® the Commission believes that it will further the purposes of the Act to
approve a plan for the reservation and allocation of symbols with one-, two-, three-, four-, and
five-character symbols in ord& to permit all exchanges to begin utjlizing such symbols,

particularly in light of the limited availability of one-, two-, grid three-character symbols.

96 See Matthews Letter.
47

See Section 1V(a) of the proposed plans.

®  See Section I(b) of the Five-Characters Plan. The Five-Characters Plan would cover only

root symbols (i.e., without any suffix or special conditional identifier) that are NMS
securities as currently defined in Rule 600(a)(46) of Regulation NMS under Act and any
other equity securities quoted, traded, and/or trade reported through an SRO facility. See

. Preamble and Sections I{b) and I'V(a) of the Five-Characters Plan. The Three-Characters
Plan would cover only root symbols of one-, two- or three-characters for Network A and
Network B Eligible Securities (as defined in the CTA Plan) and listed options reported to
OPRA. The Three-Characters Plan states that, for listed equity securities, no such
symbols would be allocated or used other than for Network A or Network B Eligible
Securities. See Sections I(b) and I'V(a) of the Three-Characters Plan.

49 As discussed below, one commenter suggested expanding the length of securities

symbols to 10 or 12 characters. See Angel Letter I1I at 3. Currently, the markets ouly
use root symbols of one- through five-characters in length.

50 The Commission notes that NYSE Arca currently lists an issuer with a four-character

security symbol, namely Golden Cycle Gold Corporation (ticker symbol: GCGC).
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Indeed, the Commission believes that allowing all exchanges to list four- and five-character

securities symbols should help ensure that the supply of available securities symbols does not

" become constrained.

Some commenters urged a broader scope than that proposed in either plan. Seven _
commenters advocated the adoption of a natlonal market system plan that provides a single
suﬁix symbology across all SROs.*! In response, Nasdaq-had initially commented that the plan
should only cover root symbols because the use of symbol sufﬁxes is unique to individual
markets.*? Subsé:quently, however, Nasdaq urgcd that the Commission commence a process for
adopting a unifqrm inter-market equity symbol suffix plan.*® The Commission is supportive of
considering such an initiative. To avo.id,a delay in tﬁe implementation of a symbology national
market system plan for root symbols, however, the Commission believes it -is appropnate to

constder any such initiative separately following the approval of the Five-Characters Plan.

.V Accordingly, the Commission finds the scope of the Five-Characters Plan in its focus on root

symbols is appropriate in the public interest and that it will further the purposes of the Act.

> See FIF Letter I, FIF Letter 11 at 1, Angel Letter I1 at 3, Angel Letter I1I at 1, Omgeo

Letter at 1, SIFMA Letter, Bracewell & Guiliani Letter, SWIFT Letter, and FIX Letter.
- One commenter also noted that current inconsistencies in suffix symbology and condition

identifiers - make it difficult for.data vendors to pass through accurate data, which can
cause confusion and loss for investors. See Angel Letter I at 8 and Angel Letter IIl at 1.
This commenter also believed that the plan should cover, in addition to equity securities,
options, futures, securities futures, mutual funds, and indices and that it should
incorporate representation from the derivatives exchanges, issuers, investors, and brokers.
See Angel Letter I at 10, Angel Letter I at 4, and’Angel Letter IIl at 1. In addition, this
commenter urged the development of a new symbology plan in what he anticipates will
be a global trading environment, See Angel Letter 111 at 2.

52 See Nasdaq Letter 11 at 3.

" See NasdaqLetter IIL See also Head Trader Alert 2008-36 (March 27, 2008), available
at www _nasdaqtrader coml.
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2. Parties to the Plan

The proposéd plans have different criteria for determining the eligibility for parties to
join their plan. The proposed Three-Characters Plan would only allow an SRO to join the plan if
it maintains a market for the listing and trading of securitieé that are identified by one-, two-, or
three-character symbols and if their ﬁsted equity securities are also “Network A” or “Network B”
“Eligible Securities” as those terms are defined in the CTA Plan.**

The Five-Characters Plan, on the other hgnd, would allow any SRO to join the plan as
long as it maintains a market for the listing and trading of secu.ritics‘that‘are identified by one-,
two-, three-, four-, or five-character symbols.>® A party would also be required to have the actual
technical and physical capability through its facilities to immediately quote and report trades in
securities either using one-, two-, or three-character symbols, if it seeks to reserve Symbols' of
one-, two-, or three-characters in length, or using four- or five-character symbols, if it seeks to
reserve symbols of four- or five-characters in length.>® In addition, this plan would require, as
conditions to becoming a new participant, that an SRO pay a proportionate share of the aggregate

development costs and sign a current copy of the plan.”’

54 The CTA Plan defines “Network A Eligible Securities” to mean Eligible Securities listed

- on NYSE and “Network B Eligible Securities” to mean, in relevant part, Eligible
Securities listed on the Amex, BSE, CBOE, CHX, ISE, NSX, NYSE Arca, Phix or on
any other exchange other than Nasdaq, but not also listed on NYSE.

> See also supra note 48.

56 See Section 1(b) of the Five-Characters Plan.

57 See Section I(c) of the Five-Characters Plan. For additional discussion regarding the

plan’s provision relating to costs, see discussion infra notes 118-124 and accompanying
text.
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Many commenters argued that Nasdaq should not be allowed to list one-, two-, and three-

‘icharacter symbols because such sy;nbols are indicative of an NYSE listing.>® Some of these

commenters érgucd that an issuer’s use of a one-, two-, or three-character symbol signaled the
N_YS_E brand and “companies listed c;n' NYSE meet the highest corporate governance and

financial standards in the world;"** consequently, somie stated, the Nasdaq issuers’ use of such

" symbols could lead to investor confusion.®® One such commenter, a trustee and portfolio

manager of a small pension fund, stated that it relies on the use of one-, two-, and three-character
symbols to identify NYSE securities and makes investment decisions .based on such reliance,
citing tlhc ﬁnancial reporti_n'g requiréments and stability of eammgs of NYSE securities; this
commenter further stated that it generally performs “an extra level of scrutiny in view qf the
longevity of firms that have been listed in the over the counter market” because it presumes that
those securities are not NYSE-listed securities.®! NYSE a]sé argued that Nasdaq’s attempt to use

three-character symbols exacerbates the existing supply problems without justification.5

38 See FPL Letter, TCF Letter, Wolverine Letter, Getty Letter, KCI Letter, AmeriCredit
Letter, Entertainment Properties Letter, Big Lots Letter, Allstate Letter, Cantel Letter,
Webster Letter, Strategic Technologies Letter, U.S. Steel Letter, Ward Letter, Darwin
Letter, Ethan Allen Letter, Cooper Letter, Chipotle Letter, State Street Letter, and
Jackson Hewitt Letfer.. See also NYSE Letter at 2.

5 See Allstate Letter; see also, e.g., FPL Letter, TCF Letter, Wolverine Letter, Getty Letter,
KCI Letter, AmeriCredit Letter, Entertainment Properties Letter, Big Lots Letter, Cantel
Letter, Webster Letter, Strategic Technologies Letter, U.S. Steel Letter, Darwin Letter,
Ethan Allen Letter, Cooper Letter, Chipotle Letter, State Street Letter, and Jackson
Hewitt Letter. See also NYSE Letter at 4.

60 See TCF Letter, Wolverme Letter, Big Lots Letter, Ward Letter. See also NYSE Letter

at 3.

See Strategic Technologies Letter.” The NYSE Letter also argued that investors,
securities issuers, and the public rely on the different symbol lengths to dlstmgum.h NYSE
and Nasdaq securities. See NYSE Letter at 2.

62 See NYSE Letter at 5.

61
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* Many other commenters, however, challenged these assertions and argued that Nasdaq

should have the same rights to list one-, two-, or three-character symbols as NYSE and any other

- . exchange.” One commenter noted that one-, two-, and three-character ticker symbols have
© previously been used by Amex and other regional exchanges and that commenters implying that

one-, two-, and three-character symbols are associated only with NYSE ignore current practice

and the historical record.** Another commenter 'stated that, due to the fact that markets can no

longér claim a majority share of the trading in their listed securitiés, the correlation of the

" number of letters in a ticker symbol and its listing on a particular exchange is an increasingly

obsolete consideration.* One commenter also noted that NYSE and Amex issuers, similarly,

should have the flexibility to use longer ticket symbols that may be more readily identifiable
with their compan_y.66 A |

The Commissiotl belicves that any SRO with the capacity to maintain a market for the
listirltg of securities that ztre identified by one-, two-, three-, fctuf-, or ﬁve—character symbols

should be able to reserve those symbols.’” As noted above, the Five-Characters Plan wduld

See G&K Letter, Amerigon Letter, United Stationers Letter, Glu Letter, Electronic Arts
Letter, Silicon Graphics Letter, E*Trade Letter, Silicon Storage Letter, Innospec Letter,
EFI Letter, and Nasdaq Letter I. See also SVB Letter, Top Image Letter, and Double
Eagle Letter, which state that all exchanges and issuers should be able to list three- or
fewer character symbols.

& This commenter stated that Amex, BSE, and other regional exchanges have used one- or

two-character ticker symbols in the past. See Angél Letter I at 6, Angel Letter 11 at 2, and
Angel Letter I at 2. This commenter also argued that shorter ticker symbols should go
to the most actively-traded stocks, some of which are Nasdag-listed, because the reduced
typing and remembering effort required for such $ymbols would make it a more
economically efficient solution. See Angel Letter] at 5.

6 See Issuer Advisory Letter at2. Sec also Angel Letter I at 4.

66 See Angel Letter II at 3.

° The Commission notes that Na.sdaq isno Ionger a facility of a natlonal securities

association and is now a national securities exchange. . See supra note 26.
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permit any SRO that mé_intains a market for the listﬁ_g and trading of plan securities to become a
party to the plan.®® The Commissioﬁ bélieveé that SP;OS that have listing standards for plan
secﬁrities, though they may not be actively listing such securities, and that maintain a market for
the trading of plan securities would satisfy this requirément_ and would be permitted, though not
required, to become parties to the plan. Joi;aing the plian would enable such SRds to reserve
symbols in anticipation of beginning a listings business.®” In addition, the Commission is -
requiring any SRO that chooses to list securities on its markét or to designate securities for
quoting on a quotation medium to join the approved plan.”

The Comxﬁiésion does not agree ;;vith commenters who bélieve that the use of one-, two-
or three-character-symbols by Nasdaq issuers will_“bh_;r and diminish the financial and other
significant achievements commonly associafed with NYSE listed companies™’' or confuse
investors who today purportedly identify such symbols as associated with NYSE. Many issuers
noi listed on NYSE utilize such s;yml;ols and have for a significant period of time and, therefofc,
any automatic association of such symbols with NYSE’s listing étandards or vbrand is mistaken.”
Therefore, the Commission finds that the provision on eligible parties in the proposed Five-

Characters Plan is preferable and is necessary and appropriate in the public interest, for the

88 See Section I(c) of the Five-Characters Plan.

e Parties to the plan are entitled to place up to 20 symbois on each of its perpetual

reservation lists for one-, two-, or three-character symbols and four- or five-character
symbols, respectively. See infra notes 90 and 93-95 and accompanying text. The
Commission notes that, for limited-time reservations, the plan requires a party to have a
reasonable basis for using a limited-time reservation within a 24-month period. See infra
notes 91-92 and accompanying text. -

" .See infra notes 192 and 197-198 and accompanying text.

7‘ See Big Lots Letter.

12 See supra note 64 and accompanying text.
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protection of investors and the maintenance of fair and orderly markets, and that it assurcs fair

i . competition among exchange markets, consistent with Section 11A(a)(1)(C)(ii) of the Act.”

' The Commission also believes that the Five-Characters Plan will further the purposes of
the Act becguse it promotes conipetitioq among liéti_ng markets, including potential new listing
markets. As described iri further détail belox'yl_. and unlike the Three-Characters Plan, the Five-
Characters Plan provides each pérty to the plan with an equai allotment of perpetual and limited-
time reservations.”* The Five-Characters Plan also permits the portability of an issuer’s symbol
from one SRO to another, allowing competing ﬁsting.v’enues to attract transferred listings
without réquiring issuers to change their ticker symbol.” In addition, the Five-Characters Plan
would allocate to any new party joining the plén a pro-rata portion of the initial development
costs based upon the number of syrﬁbols initially reserved by such new party during its first
twelve months as a party to the plan.”® |

3. Reservation and Use of Symbols

? . Seel5 USC 78k-1(a)(1)(C)(ii).

One commenter also argued that rights to ticker symbols should be allocated directly to
issuers, rather than to the SROs. See Issuer Advisory Letter at 3. See also Angel Letter I
at 3 and Angel Letter III at 4, arguing that issuers have stronger claims to symbols than
their exchanges. The Commission believes, however, that developing a symbol
reservation plan directly among the issuérs would present significant challenges—
including implementation and administrative challenges, and believes that continuing to
allow listing markets to reserve and then allocate those symbols to qualified issuers is
more workable and efficient. '

Because the Five-CharacterS Plan, as filed, listed the name of all SROs, including those
that were not signatories to the plan, the Commission has deleted the names of SROs
listed in Section I(a) of the Five-Characters Plan who are not signatories to the plan at
this time. = : '

™ See discussion infra notes 77-104 and accompanying text.

S See discussion infra riotes 105-117 and accompanying text.

7 See discussion infra notes 118-124 and accompanying text.
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Both prdposed plans have provisions allowing parties to the plan to reserve symbols in

~ perpetuity (“perpetual reservations™) and for a limited time (“limited-time reservattons”).

- Specifically, both proposed plans provide that, within 30 days of Commission approval of the

plan (unless such time is extended by the Policy Committee),’’ parties may submit to the

l_ Processor’® réqumts for initial reservation of symbols.” The proposed plans’ differ as follows:

(1) how reseryation rights are allocated among the individual parties; (2) the number of symbols
that may be reserved on the perpetual reservation and lifnited-thne reservation lists, respectively;
and (3) how limited-time reservations may be secured. These differences and the reasons the
Commission finds that the Five-Characters Plan’s provisions on reservation rights, as modified
herein, are appropriate in the public interest for the maintenance Qf fair and orderly markets and

fair competition between the markets, consistent with the Section 11A(a)(1)(C) of the Act,”® are

discussed below.

a. Allocation of Reservation Rights Among Parties

The proposed Three-Characters Plan awards greater reservation rights to NYSE and
Amex than to the other parties to the plan. Specifically, the proposed Three-Characters Plan

would allow NYSE and Amex each to reserve 200 syn;bols as perpetual reservations and 1,500

7 ISRA will be administered by a Policy Com‘mit!tee, which will consist of one voting

member and one alternate voting member representing each party. See Section II(a) and
(c) of the Five-Characters Plan.” See also Section II(a) and (c) of the Three-Characters
Plan, which is identical to the corresponding provision of the Five-Characters Plan.

7 The Processor will be an independent third party to which ISRA will delegate the

. operation of the Symbol Reservation System. See Section I1I of the Five-Characters
Plan. See also Section III of the Three-Characters Plan, which is identical to the Five-
Characters Plan.

7 The Commission is modifying the Five-Characters Plan’s provision on the timing for the

initial reservation process. See infra notes 77-104 and accompanying text for the
discussion of this modification.

80 15 U.S.C. 78k-1(a)(1)(C).
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symbols as limited-time reservations, while other parties to the plan could only reserve 40

syﬁli:ols as perpetual reservations and up to 500 limited-time reservations.?' The Five-
Characters Plan, on the other hand, awards equal reseﬁation rights among all the parties — any
eligible party to the plan could reserve 20 perpetual reservations and 1,500 limited-time
reservations of one-, two-, and three-character symbols and 20 perpetual reservations and 1,500
lixhited-time reservations of four- and five-character symbol's.82 The Five-Characters Plan also
requires a party intending to include a symbol on its limited-time reservations lists to have a
reasonable basis for using such symbol within 24 months.

With respect to these provisions on reservation rights, the Commission finds that the
Five-.Characters Plan will further the purposes of the Act. The F ive-Characters Plan allocates al!
reservation rights equally among all parties to the plan, consistent with fair competition
principles. N\;SE argued that the proposeci ’ﬁree-Characters Plan reservation provisions reflect
the reality of its own likelihood to list a greater number of securities than the other markets.™
Nasdaq, however, disputed this assertion and stated that the allocation of reéervations in this
provision of the Three-Characters Plan is out of proportion to historic symbol usage.** Nasdaq
also argued that this provision would be discriminator)if and that such discrimination is not
compelled by market needs and is inconsistent with the equal regulation and pro-competition

mandates of the Act. While the Commission mcognizés that currently NYSE and Amex markets

B The proposed Three-Characters Plan, as amended, provided that NYSE Arca and CBOE
- each may have 500 limited-time reservations and that ISE may have 200 limited-time
reservations. The plan would leave the precise number of limited-time reservations for
other SROs to be decided when such SROs join the proposed plan.’

82 See Section IV(b)(1)(A) and (B} of the Five-Characters Plan. The Commission notes that
the reservation lists do not apply to securities symbols already in use, but rather relate to
unused ticker symbols.

8 See NYSE Letter at 6.
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encompass the overwhelming majority of primary listings for issuers with one-, two-, and three-

- character symbols, the Commission does not believe that the dominance of any particular market

should be enshfined in a national market system plan. Moreover, the Commission believes that
the Five-Chafacters Plan’s proposed allotments would permit active listing markets to reserve
more than enough securities symbols for their listing bﬁsincss. The Five-Characters Plan, in
contrast to the proposed Three-Characters Plan, would promote fair competition among the
markets by providing all p.articipants with the same number of reservations. Such equal
reservation rights make it easier for an existing SRO or new entrant to compete on an equal basis
with primary listing markets.

One commenfer stated that OTC Bulletin Board (“OTCBB”)* and Pink Sheet® issuers
should not have the same rights to use securities symbols as issuers listed on national securities
exchanges.®” The commenter noted that, in the past, if a Nasdag-listed firm desired to use a
ticker symbol that was in use by an OTCBB or Pink Sheet issuer, it could usually get such a
symbol. In addition, the commehter noted that such issuers have not paid any listing fees to be
traded on those markets and that many of them are shell companies with no operations or defunct
compapies. The commenter believed that only “legitimate” SEC registrants that meet the listing

standards of the exchanges should be able to establish rights to ticker symbols.

8 See Nasdaq Letter IT at 2.

8 The OTCBB is a quotation service for over-the-counter equity securities run by FINRA, a

national securities association.

86 Pink Sheets is an interdealer electronic quotation system that displays quotes from market

makers for many over-the-counter securities. To be quoted on the Pink Sheets, an issuer
need only find one market maker to quote its shares, and Pink Sheets-traded issuers need
not have audited financial statements. See www.pinksheets.com.

8 See Angel Letter I at 10.
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The Commission ‘agrees and believes that significant investor confusion and harm could
occur if such securiti&a, which currently trade using four- or five-character symbols, were to
begin trading with one-, two-, or ihree—charactér symbols. The Commission believes that it is
important to distinguish between securitie;v, trading only on over-the-counter trading venues and
those listed on national securities exchanges. Exchange listing standards are approved by the
Comfnission and must include corporaté governance requirements that comply with Rule 10A-3
under the VAct.gs Issuers traded on over-the-countér equity venues (including thé OTCBﬁ and
fink Sheets) are not subject to suich listing standards. Therefore, such securities can be '
substantiallyidiﬁ'erent from those listed on a national securitiés exchange. The Commission does
not believe én'y similar distinction exists aniong the national securities exchanges. Accordingly,
the Comnﬁssion believes that 1t is appropriate to limit ségd;ifies’ nbt listed ona natiénal securities

exchange to using four- or five-character symbols, whereas it is not appropriate to similarly -

distinguish between exchange-listed securities. The Commission believes that issuers trading
solely on the OTCBB, Pink Sheets, and any other over-the-counter venue should be limited to

. using four- and five-character symbols, as they do today, as any change from this current

practice would unnecessarily confuse investors and could lead to investor harm. The
Commission finds that it is nécesséry and appropriate in the public interest, and for the protection

of investors and the maintenance of fair and orderly markets, that only issuers listed on a national

securities exchange be allowed to use one-, two-, and three-character symbols.”” Therefore, the

Commission is modifying the Five-Characters Plan to prohibit an SRO from reserving or using
one-, two-, and ihrée-charactér' symbols for any issuer not listed on a national securities

exchange.

.

% 17CFR240.10A-3.
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b. Number of Perpetual and Limited-Time Reservations

(.-\J . | .”fhe Three-Characters Plan contemplates allocating some SROs as many as 200 perpetual

- reservations. In contrast, the Five-Characters Plan would allow no moré than 40 perpetual
reservations for each party.” The Cor-nmissicm believes that, because the Five-Characters Plan
allows the overwhelming majority of unused symbbls remain available for future use, exchanges
would not be able to hold securities symbols in a manner that stifles or ‘burdens competition. In
this regard, the Commission believes Athat tﬁe perpetual reservation provisions of the Five-
Characters Plan are more favorable to new ent_rants. The Commission also believes that the
Five-Characters Plan’s allotment of 1,500 limited-time reservations for one-, two;, and_threc—
character symbols and 1,500 limited-time reservations for four- and five-character symbols
should adequately offset the low number of permitted perpetual resewatioﬁs, and allow SROs to
reserve a sufficient number of symbols in the short-term for any pending use.

. Both prdposed plans permit limited-time reservations for a period of 24 months, after
which time the Processor would release such symbols to be available for reservation by _parties
on the waiting list for a given symbol or, in the absence of a waiting list, for general
availability.”' The Five-Characters Plan requires a party to have a reasonable basis for using a
limited-time reservation within such 24-month period while the Three-Characters Plan has no

“such comparable requirement.”® Under the Five-Characters Plan, if a party does not use a

¥ 17CFR242.608.

® . The Five-Characters Plan would allow each party to place 20 symbols on each of its

perpetual reservation lists for one-, two-, or three-character symbols and four- or five-
character symbols, respectively.

o See Sections TV(b)(1)(B) and IV(b)(5) of the proposed plans.

92 Because “reasonable basis” was not defined in the Five-Characters Plan, the Commission

requested comment about it in the Symbology Notice. No commenters specifically
. responded to this request. The Commission believes that it is necessary and appropriate
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‘limited-time reservation within the 24-month reservation period and no party reserves the symbol

after the Processor releases it, then the original party would be able to subsequently reserve the

. symbol for an additional 24-month period, once again subject to the réquirement that it has a

reasonable basis for doing so. The Commission does not view the “reasonable basis”
requirement in the Five-Characters Plan as mandating the usage of a symbol within 24 months,
but believes_ that this reqpirement should help prevent the arbitrary reservation of symbols,
particularly in an anti-compétitive manner.

One commenter argued that {herc should be no perpetual reservations because having a
perpetual reéervation'would allow an exchange to exclude others from ever using a symbol.”
The Commission notes that, though they disagreed on the precise number of perpetual
reservations each party should be able to reserve, the signatory SROs to both proposed plans
agreed to the availability of perpetual reservations,” and believes that perpetual reservations are
not inconsistent with Rule 608 under the Act, which requires that the plan be necessary or
appropriate in the public interest, for the protection of investors and the maintenance of fair and
orderly market;‘,, to remove impediments to, and perfect the mechanisms of, a national market
éystem, or otherwise in furtherance of the purposes of the Act. Nonetheless, the Commission
believes that the number of such perpetual reservations should be kept to a minimum and

believes that the Five-Characters Plan’s allocation of 40 p_erpétua] reservations to each pansr. is

in the public interest to have the Policy Committee determine the appropriate
interpretation and application of terms used in the plan, such as the term “reasonable
basis.” - To the extent that any of the parties to the plan are aggrieved by the
determination of the Policy Committee in this regard, the Commission notes that it has
the authority to hear appeals by such parties. See Rule 608(d), 17 CFR 242.608(d); see
also supra notes 133-137 and accompanying text.

3 See Angel Letter 1 at 6, 9 and Angel Letter II at 3, and Angel Letter III at 4.
o See Section IV(b)(1)(A) of the proposed plans. ‘

)
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éppropriaté: The Commission acknowledges that new entrants that join the pian after the initial
réservation process would have fewer options 7for selecting their perpetual reservations, as
compared to. the parties participatiné in the initial reservation process. But the Commission
believes that, given the relatively low number of pelpetual_reservatioh's allowed under the Five-
Characters Plan (particularly as compared to the Three-Characters Plan), such new entrants
would still have access to an adequate number of symbols and notes that they would also have
the same right to have 40 perpetual reservations each. In addition, the Commission notes that,
once an SRO assigns a symbol from its perpetual reservation list to an issuer, that symbol
becomes portablé to other listing markets if the issuer using the symbol were to transfer its listing
to another SRO.” Because.thé Five-Characters Plan would limit each party to no more than 40
perpetual r@servatioﬁs and because an issuer using such a symbol could transfer its listing to
another SRO if it chose to do so, the Commission finds that the Five-Characters Plan’s
provisions with resﬁe'ct to perpetual reservations are not ‘antico.mpetitive and are appropriate in
the public interest.

Finally, one commenter also stated that symbols should be allocated on a “first-come,
first-served” basis with a “use it or lose it” feature.”® The Cgmmission believes that the Five-

Characters Plan’s provisions relating to processing symbol requests for limited-time reservations

" incorporate this very principle.

c. Lepacy Reservations

Under both proposed plans, during the initial reservation proceés, a party in reserving a

symbol that it claims was properly reserved under the current informal system prior to the

- See Section IV(f) of the Five-Characters Plan.

96 ~ See Angel Letter I at 9 and Angel Letter IT1 at 4.
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effective date of the plan would have priority over other parties also reserving such symbol.”’

Under the Five-Characters Plan, however, su;h party would have priority over other SROs to
retain reservation of that symbol (a “legacy reservation”) only if the party represents that it has a
reasonable basis®® to believe that it would utilize sqch symbol within the next six months.
Moreover, such reservation would not count towards the party’s perpetual reservations or
limited-time reservations, but instead be reserved as a separate, additional legacy reservation.”

If the party does not use such symbol within the allotted six-month period, it would lose the
reservation unless the party réquests an extension for an additional six-month period. In
requesting such an extension, the party woﬁld have to have a reas_onable basis to believe that it
would utilize such symbol within the additional six-month period. If the syinbol has not been
used within the additional six-month period, tl';e symbol would be released by the Processor.'®
The Three-Characters Plan also assigns priority for syﬁ_lbbl_ reservations to parties tihat claim to
have properly reserved such symbols under the current mformal system prior to the effective date
of the plan, but it does not place such reservations on a separate “legacy reservation” list nor
does it establish a separate process for using such symbols.®’

One commenter suggested establishing a 90-day remaining life to all symbols currently

reserved by the exchanges, afer which all symbol reservations by exchanges will cease to

exist.'%?

Another commenter endorsed an approach similar to that in the Five-Characters Plan,

proposing a transitional provision allowing for an exchange to assert a legacy reservation for up

7 See Section IV(b)(2)(A) of the proposed plans.

o8 See supra note 92.

®  See Section IV(b)(2)(A) of the proposed plans.
100 S__ee l_d_ :

01 See Section IV(B)(2)(A) of the Three-Characters Plan.
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~ to 12 months for a pending use.'® The Commission finds that the legacy reservation provision

in the Five’-Characters.P.lan is in the public interest, consistent with Section 11A(a)(1)(C) of the
Act, because it provides an appropriate transition period for symbol reservations held prior to the
Commission’s approval of the Five-Characters I_’]an.m4

4. Portability of Symbols

Another key difference between the two proposed plans relates to the portability of
symbols. In Amendment No. | to the proposed Three-Characters Plan, that plan was amended to
allow for the automatic portability of three-character symbols (i.e., allowing an issuer with a
three-chara.cter ticker symbol to automatically continue .to use that symbol upon transferring its
listing to another SRO).'” Nonetheless, the proposed Thrée-Cha;acters Plan maintains that one-
and two-character symbols would not be aﬁtomatically portable if a liéted issuer moves to

another exchange. Under that proposed plan, the rights to a one- or two-character symbol of the

issuer transferring to another exchange would remain with the former SRO unless the former

-SRO consents to the ;ransfér of the symbol to the new S'RO. The only exception would be, in the

case of two-character symbols, if the new SRO demonstrates that it has a compelling business

" need that substantially outweighs the business needs of the former SRO. This determination

92 See Issuer Advisory Letter at 3.

13 gee Sobha Letter.
4 15U8.C. 18k-1(a)(1)C).

103 Two commenters expréssed concerns that an earlier proposed rule change of Nasdaq to

allow the transfer of issuers with thrée-character symbols to Nasdaq (SR-NASDAQ-
2007-031) could circumvent efforts to develop a national market system plan for -
symbology. See RPM Letter and MDC Letter. In the Nasdaq Three-Character
Portability Order, see supra fiote 29, the Commission addressed this concern and noted
that its approval of that proposed rule change was independent of its consideration of the
proposed NMS plans. As the Commission stated then, “[plarticipants in any such plan
would be required to comply with its requirements, which could necessitate changes to
SRO rules.” - See Nasdaq Three-Character Portability Ordet at 38641.

31




would be made by the Processor and would be final. Under the proposed Three-Characters Plan,
this exception would not apply to one-character symbols, which could not be transferred to a new
SRO without the consent of the former SRO, even if the new SRO was able to demonstrate a

compelling business need that substanti'ally outweighed the business needs of the former SRO.

“In contrast, the Five-Characters Plan would provide the automatic portability of any symbol in

the event that an issuer transfers its listing to another exchange (i.e., without requiring the

consent of the former SRO).'% "

Many commenters have supported the portability provision of the F ive-Characters
Plan.'”” Some commenters argued that the portability provision of the proposed Three-

Characters Plan would create artificial restrictions on symbol use and portability that would not

108

benefit listed companies or the mvestin'g"public. One commenter stated that disallowing

19 Another commenter argued that

symbol portability is an anti-competitive and unfair practice.
the inconvenience and transition costs involved with requiring a company to change its ticker

symbol upon transferring from the NYSE to another exchange amount to an unfair restraint of

" See Section IV(f) of the Five-Characters Plan.

See Omni Letter, Adams Letter, Amerigon Letter, Atkins Letter, United Stationers Letter,
Glu Letter, ASA Letter Electronic Arts Letter, Silicon Storage Letter, Silicon Graphics
Letter, E*Trade Letter Innospec Letter, SVB Letter, EFl-Letter, Top Image Letter, and
Double Eagle Letter, and Nasdaq Letter I at 3..

See Amerigon Letter, United Statloners Letter, Glu Letter, Electronic Arts Letter, Silicon
Storage Letter, Silicon Graphics Letter, Innospec Letter, E*Trade Letter, EFI Letter, Top
Image Letter, Double Eagle Letter.

107

108

109 See Issuer Advisory Letter at 2.
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trade."'® Two commenters also likened securities symbols to telephone numbers and argued that
. .-ﬁ: . N

' { . they should belong to the issuer and be fully portable.'!!

One commenter n,ot_ed' that issuers expend more effort and I'CSO'I._II'CCS to associate a

: particular smbol with their company thaq anyone else; and therefore should be allowed to take
: their symbol with them wh-en they move to another exphagge.“z This commenter also stated

'2 that, over time, investors tend to associate a particular ticker syﬁbol far more with a company

R than with a particular exchange and that, therefore, in tt::rms of reducing investors’ search and
transaction cog;ts, it makes sense to award the rights to a particular ticker symbol to the issuer that
has been using the ticker :symbol, rather than the exchange where it originally listed.'”®
Furthermore, this commenter stated that changing an issuer’s ti;:ker symbol can result in
confusion for investors aqd researchers and be the source of costly investment mistakes, noting

"% One issuer cited its own

that data vendors often do not catch a symboi change on tixﬁe.
. experience with transferring its listing from NY'SElto 'Nésdaq and consequently changing its
symbol; though it ultimately decided to switch listing venues, the issuer stated the need to change
its ticker sjéinbol was a negative factor becaus;e of the timé and resources it had to expénd to
make sure its. investors were aware of the symbol change.'"® Finally, one commenter also noted

that allowing symbol portability would strengthen competition between markets.''®

% See ASALetter.
""" See Spachman Letter, Angel Letter I at 5-6, Angel Letter Il at 2, and Angel Letter IIl at 3

and 4. _ o
12 " See Angel Letter I at 4.
113 1d. '

il4

See Angel Letter Iat 5. See also Nasdaq Letter Il at 3.
See E*Trade Letter. See also Nasdaq Letter H at 3.
H6 ee Angel Letter 11 at 2.
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The Comrnissich; finds that allowing the auiér‘n_atic portability of a symbol in the event
that an issuer transfers its listing to another exchange'will_ i;uﬁher the purpbses of the Act and :
should reduce inyestor confusion by al_lowiﬂg the symbi;il already associated with the issuer.to
continue to be used by the i_ssder on the new éxchange. The Commission also finds that allowing
automatic symbol portability would remove a burden on competition among markets not
necessary or appropriate in furiherance of the‘purpos_és of the Act b)} making it easier for listed
iss.ue_rs to .t'ransfer their listings to another exchange, thereby enhancihg competition among
exchanges in the 'busines_é of providing a listing veﬁue. Eliminating the costs and administrative
efforts associated with aoqﬁiring a new symbol for t_ransferred 1isfings should allolw listed issuers
to make decisions ;.boutﬁli_sting.b'ased on fabtors such as listing costs and the quality of markets.
The Commission believés thét autqma‘tiq symbbl portability is preferable to allowing an issuer’s

former listing exchange to retain the rights t6 a symmll once a listed issuer has transferred to

. another market, particularly as the former market likely would riot reuse the symbol in the near

term without causing undue investor confusion. Therefore, the Commission finds that the
automatic symbol portability provision in the Five-Characters Plan is in the public interest,
appropriate for the p‘rotéction of investors and the maintenance of fair and orderly markets, and

assures fair cofnpetiﬁon ainong exchange markets, consisterif‘ with the Section 1 1A(a)(1)(C) of

the Act.'"’

5. ~ Allocation of Plan Costs
The two proposed plans also differ with Tespect to the allocation of the initial
development costs and ongoing costs of the pian. Tﬁe propos_e:d Three-Characters Plan would

have all initial and ongoing costs shared equally among all the parties.

' 15 U.8.C. 78k-1 (a)(l)(Ci-
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The Five-Characters Plan provides tﬂat the parties wquld share the initial development
costs pro-rata based on tﬁe number of symbols initially reserved by each party. Any new party
that joins the plan would also be responsible for a pro-rata portion of the initial development
costsvbased upon the number of symbols initially reserved by such new party during the first

"8 The Five-Characters Plan also

twelve months of the new party’s membership in the plan.
provides that the continuing costs and expenses of ISRA would be shared among the parties pro-
rata based on the number of additional symbols reserved in each calendar year, estimated
quarterly.!’® In addition, under the Five-Characters Plan, the Policy Committee'?® may develop

alternative cost-allocation methodologies for special development projects outside the initial

development period. One commenter expressed support for this provision in the Five-Characters

- Plan as it would require exchanges to bear the costs of the system only to the extent they reserve

and use symbols. 1

The Commission finds that the Five-Characters Plan’s provision for the allocation of.

costs will further the purposes of the Act in that it establishes an equitable means of allocating

‘costs among the plan parties.'*> The SROs supportive of the Three-Characters Plan anticipate

that certain SROs, such as NYSE and Ainex, would likely use _t.he reservation system more than

18 See Section V(a) of the Five-Characters Plan.

e See Section V(b) of the Five-Characters Plan.

120 See infra notes 125-137 and accompanying text.

12 See Adams Letter.

122 One commenter argued, based on its belief that the issuers have rights to the symbols,

that issuers should pay for the plan in accordance with the Regulation NMS market data
revenue formula. See Angel Letter 11 at 3. The Commission notes, however, that the
listing markets charge initial and ongoing hstmg fees to issuers listed on thelr markets,
and therefore issuers are likely to pay indirectly.
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other SROs.'® Tt is the propoééd Five-Characters Pian, however, that recognized this likelihood

- by allocating costs based on an SRO’s use of the reservation system. Moreover, the parties’

usage of the system will likely vary as markets compete for listings. Under the Five-Characters
Plan, the cost allocation Will'similarly vary with any'élianges in use of the reservations.
Therefore, the Commission finds that'the cost allt;cation provision of the Five-Characters Plan is
in the pﬁblic interest, hppropriéie for the proteétion of investors and the maintenance of fair ’and
orderly markets, and as;:sures;fair competitioﬁ a:rhopg exchange markets, consistent wifh Section

1A )C) of the Act.'

B. Similar Provisioris Among the Proposed Plans

Other than the areas of substantive differences between the proposed plans discussed
above, the remaining provisions of the Five-(fhaféctérs Plan are substantially similar or identical
to parallel provisions m the proposed Three-Characters Plan. ‘The Commission believes that
such sitnilarities evidence a broad consehsus among .thle SROs as to the overall framework and

most of the main provisions of the Fivé—Ch'arz_;cters Plan, a result of the collaboration by and

negotiaffoné»between.the SROs following the issuance of the February 2005 Letters to discuss

.the terms of an appropriate national market system plan for the reservation and allocation of

securities symbols. ,’-I'herefore; the Commission believes that these aspects of the Five-Characters
Plan represent a fair and workable sﬁnbol reservation system fdr the prﬁspective'parties to the
plan.

The following se;:tibn discusses the remaining prov.isioﬁs of the Fi;/e-Chafacpérs Plan,

which are ‘subst'ant,iailly sitilar or identical to provisions in the proposed Three-Characters Plan.

123 This expectation is the basis for the proboscd'Thrcc;Characters Plan providing more

reservations to NYSE and Amex than the other .SR.OS. See NYSE Letter at 6.

2 15US.C. 78k-1(@)(1)(O).
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I.  Administration of ISRA
The Fwe-Characters P]an would estabhsh a body composed of the 51gnatory SROs called

the Intermarket Symbols Reservation Authorlty 12 A Pohcy Commlttee, con:nstmg of

) representatwes, of each of .thes1gnatory SROs, would administer the ISRA and, unless expressly
provitied otherwise in the 'Iplan, would make all policy decisions on behalf of the ISRAin .
“furtherance of'the'functions and obje'ctives'of the ISRA under the Act and the pian. Specifically,

. the Pohcy Commlttee would (1) ovemee the operatlon of the Symbol Reservation System 2)

thake all determinations pertaining to contracts thh partles 10 the plan and persons who prowde

- goods or services to the ISRA; and (3) determme all other questlons pertaining to the planning,

de&il'oping, and operating of the ISRA, including those pertaining to budgetary or financial

matters.'?

One voting member and one alternate \}otirig member repre'senting eaich party would

compose the: Pohcy Commmee 127 Each party would have one vote on all matters voted upon by

.the Pohcy Comm:ttee and actlons of the ISRA under: each plan would be authorized by a

majority vote of the Poh_cy Commlttee members, subject to Commnssion approval when required

" by applicable securities law.'?® Authorized ocﬁions under the plan-would be binding upon all the

parties. However, an aggrieved party may present contrary views to any regulatoi'y body or in

any other aﬁbropi‘iate forum.'” A meeting of the Policy Conirnittec_, would be held at least

125 See Section 11(a) of the Five-Characters Plan.
' See Section II(b) of the Five-Characters Plah.
Se

127 ’ See
128

ction II(c) of the Flve—Characters Plan.
See Section Ii(d) of the Fwe—Characters Plan.
129 ]

- 1d.
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annually and other meetings would be held as determined by the Policy Committee, subject to
the notice provisions for regular and special meetings and the organization of the meetings."*’

The Commission finds that the provisions of the Five-Characters Plan relating to the
establishment of the ISRA and the administrat.ion of the ISRA by the Policy Committee will
further the purposes of the Act and should assure fair competition between exchange markets,
éonsistent with Section 11A(a)(1)(C) of the Act.”*! The Commission believes that, because the
Policy' Committee is composed of one voting member representing each party, the each party
would be limited in its ability to act in an anti-competitive manner.’*?

Two commenters have recommended the adoption of a formal dispute resolution

¥ The Commission notes that Section 11A of the Act and Rule 608

mechqnism for the plan.
require national market system plans to describe, to the extent applicable, the method by which
disputes in connection with the operation of the plan wil} be resolved.”* The Five-Characters
Plan specifies a disiaute resolﬁtion mechanism with respect to the initial reservation of securities

symbols, where disagreements are most likely to 'arisg.'”

With regard to the operation of the
plan following the initial reservation period, the Commission believes that the likelihood of
disputes among the parties arising under the plan is minimal because the plan specifies the

methods relating to submitting reservation requests, requesting releases of symbols, the operation

of waiting lists, the reuse of symbols, and all other aspects of reserving and allocating

3¢ See Section 1I(e) of the Five-Characters Plan.

B 15 U.8.C. 78k-1{(a)(1 )(C).
132 See Section II{c) of the Five-Characters Plan.

See Angel Letter 1 at 11. See also Issuer Advisory Letter at 3.
134 See 17 CFR 242.608(a)(5)(iv). .

135 See Section IV(b)(2) of the Five-Characters Plan.

133
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_ symbols."?® To the extent that djsputes_ nonétheless arise and the parties are not able to resolve
them, the Coﬁmissioﬁ notes that under Rule 608(d) under the Act, the Commission has broad
discretion to review, efther on its own motion or upoﬁ the ap;;lication of any person aggrieved
thereby, actions taken (or failures to act) by any person in connection with an effective national
market system plan."’ Therefore; the Commission finds that the Five-Characters Plan’s
provision on dispute resolution is aI')propriate in the public interest.

2. . The Processor for the Symbol Reservation System

Under the Five-Chafactqrs Plan, the ISRA would delegate the operation of the Symbol
Reservation System to an independent third party (the “Processor’”) and would enter into
contracts with the Processor relating to the operation of the Symbol Reservation System.”*® The
'Processor would receive reservation requests from the parties and reserve and allocate symbols
among the parties in accordance with the terms of the plan. 13 To this end, the Processor would
create and maintain a symbol resérvation database.'®® Parties to the Five-Characters Plan would
determine the method and frequency of the evaluation of the Processor at a later time.

The Commuission finds that provisions of the Five-Characters Plan relating to the
Processor promote the maintenance of fair and or.derly markets by ensuring that a symbol is used

for only one security. The capacity and capability of the Processor to completely maintain

136 e Sections IV(b)(6), IV(c), and IV(d), respectfully, of the Five-Characters Plan.

Se
7 See Rule 608(d)(1).

138 See Section I11 of the Five-Characters Plan.

139 One commenter suggested that the Commission could assign the rights to unused ticker

symbols directly to issuers by auction. See Angel Letter 11l at 4-5. The Commission
believes that the proposed allocation of symbol reservation rights using the Processor
under the Five-Characters Plan is in furtherance of the purposes of the Act.

140 See infra notes 175-178 and accompanying text for further discussion of the plan

provisions on the database.
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processes and systems for the reservation and allocation of symbols under the plan is integral to
thi; ﬁlan’s effective ifnplementatioh._ Accordingiy, the Commission expects the parties to the |
I.:iv‘é-Chgract-ers Plan to regularly evaluate the Processor’s performance.
C 3 | Symbol Reservation System
T h‘e IFNe-Chza:racter Plan provides that, within 30 days of the Commission’s approval of

the Five-Characters Plan (unless such time is exiended by the Policy Committee), a participant in

. the plan may submit to the Processor requests for the initial reservation of symbols.'*! A party

may reserve symbols fér': (1) the listing of common stock or any other security, including

142

options; _(ii) with respect to four- and five-character symbols,'** the trading of any over-the- |

- counter security; (u1i) the dissemination of a securities index or other index information; or (iv)

any other purpose authorized by a majority vote.

- To provide sufficient time for SROs to join the plan and for the plan participants and the

. ‘Processor to implement the Symbol Reservation System, the Commission is modifying Section

IV(b)(1) of the plan to provide that the initial symbol reservation process will begin 60 days after

the Commission’s approval of the plan and will ensue for a 30-day period.'®*

4 See Section IV(b)(1) of the Five-Characters Plan.

142 See discusston supra notes 85-89 and accompanying text relating to limiting the use of

securities symbols by issuers traded other than on national securities exchanges to four-
and five-character symbols. ‘

3 To conform to the Commission’s modification of the initial reservation process, the

Commission is also modifying Section IV(c)(1) of the Five-Characters Plan to clarify that
the waiting list procedure applies during the initial reservation period rather than within
30 days of the effective date of the plan.

F
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a.  Perpetual and Limited-Time Reservitions

As noted eérlier, under the Five-Characters Plan, a. party may reserve a limited number of
symbols in perpetuity.'** There would be two perpetual reservation lists for each party—one list
for'one-, two-, and :chreq-charactcr symbols and one list for four- and five-character symbols.-
Each party could reserve up to 20 one-, two-, or ﬂlree-char,a-cter symbols as perpetual
reservations, and up to 20 four- or ﬁve—character symbols‘as perpetual reservations.

A party that requests perpetual reservations for more. syrnBols than permitted would be
required to place its symbols requests in priority ranking. A party could not add sﬁnmls td its
perpetual reservation list aftér the initial reservation process, except when reserving a symbol for
reuse.'* | |

Symbols could also be reserved for a limited-time period of 24 months."*® Each party

would have two lim_ited-tinie reservation lists—one list for one-, two-, and three-character

symbols and one list for four- and five-character symbols. Each party could reserve up to 1,500
symbols under the one-, two-, or three-character limited-time reservations list and up to 1,500
symbols under the four- or five-character limited-time reser\;ations list. A party may n‘(‘)t make a
limited-time reservation with respect to a particular symbol unléss the party has a reasongle '

basis to utilize the symbol within the next 24 months.

As with perpetual reservation requests, a party that requests limited-time reservations for

- more symbols than permitted would be required to place its symbols requests in priority ranking.

1 See Section IV(b)(1)(A) of the Five-Characters Plan.

143 See infra notes 166-174 and accompanying text for discussion of the plan pr0v151on on
reusing a symbol.

146 See Section IV(b)(1)(B) of the Five-Characters Plan.
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the symbol.

b. Processing Reservation Requests
If there is only one party that claims a legacy reservation, such party would have priority

over other SROs to retain its reservation of that symbol.'??

If more than one party lays claim to a
single legacy reservation, the Five-Characters Plan pro;rides a process for resolving such
claims.'*® This process- is as foillows: First, the Proce.ssor would notify all such parties of the
conflicting claims. Then the parties would have five business da&s to reach a mutually
acceptable agreement as to which party woﬁ]d be pler'mitted to reserve the symbol. In the
absence of an agreement, the Policy Committee would resolve the issue by a majority vote of the
parties not claiming the symbol. Where there is no agreement but the Policy Committee is able
to determine which party has the eafliest proper claim to sﬁch symbol, the plan would require it
to rm'olve the disagreement in favor of such party. In thc.event of a tie vote, the Policy
Committee would establish a random order of the parties to determine which party may resérve
1.1 The Commission believes that the plan provisions with respect to resolving

legacy reservation claims are consistent with Rule 608 under the Act which requires the plan be

147 See supra notes 97-104 and accompanying text for a discussion of the legacy reservation

process.

18 See Section IV(b)(2)(B) of the Five-Characters Plan.

49 Seeid. Because the “random order” process was not described in the proposed plans, the

Commission requested comment about it in the Symbology Notice. No commenters
specifically responded to this request. The Commission believes that it is necessary and
appropriate in the public interest to have the Policy Committee determine the appropriate
interpretation and application of the plan provisions relating to. the “random order”
process. However, the Commission believes that the Policy Committee must establish a
random order process that will not be susceptible to gaming by parties to the plan. For
example, the Policy Committee should not use a system which would allow SROs to
know ahead of time if they are the party next in line to reserve a given symbol. To the
extent that any of the parties to the plan are aggrieved by the determination of the Policy
Committee in this regard, the-Commission notes that it has the authority to hear appeals .
by such parties. See Rule 608(d), 17 CFR 242.608(d); see also supra notes 133-137 and
accompanying text. -
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necesséry or appropriate in the public interest, for the protection of investors and the

_maintenance of fair and orderly markets, to remove impediinents to, and perfect the mechanisms

" -, of, a national market system, or otherwise in furtherance of the purposes of the Act.

' " For the reservation of éymbo Is other than legacy reservations; if only one party secks to

reserve a symbol, then the Processor would reserve such symbol for that party.'”® If multiple

parties'sgck to reserve a symbol, the Processor would reserve the symbol based on a random
ordering established by the Policy Committee.'*' Ifa symbol is not available for reservation, the

132 The Processor would process a

Pfocgssor would-place the requesting party on-a wait list.
party’s symbol reservation requests by first reserving symbols up to the party’s limit for its
perpetual reservations list and then reserving the remaining requested symbols up to the limit for

its limited-time reservations.'*

. After the initial reservation process, if a party submits.to the Processor a request for a

- limited-time reservation and the symbol is available, the Processor would reserve such symbol,

provided that the party has not already reached its maximum number of allowed limited-time

154

 reservations.'®* 1f a symbol requested is not-availablc, the Processor would place the requesting

party on the waiting list for such symbol.'>* .

190 See Section IV(b)(2)(C) of the Five-Characters Plan.

31 See Section IV(b)(2)(D) of the Five-Characters Plan. See also supra note 149.

152 See Section IV(b)(2)(E) of the Five-Characters Plan. See also infra notes 162-165 and

accompanying text for a discussion on the waltmg list plan provision.
153 See Section IVCb)tZ)(F) of the Five-Characters Plan. .
4 See Section IV(b)(3)(A) of the Five-Characters Plan,
135 See Section IV(b)(3)(B) of the Five-Characters Plan.
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c.  Non-Useor Release of Symbols Within Time Period

The Processor would release any limited-time reservation sylﬁbo_ls not used within the
24-month time period."*® A party could also voluntarily release a reserved symbol. In either
(.:ase, updn the release of a symbol,. the Processor would notify the parties on the waiting list, if
any, of the symbol’s availability. If there is no waiting list or if no party on the waiting list elects
to reserve such symbol, the Processor would notify all paﬁies to the 'plan of the availability of the
symbol. Then, if more.than one party requests the r&servatior; of sucil symbol within two

business days of the notice, the Processor would assign the symbol to one party and place the

" other parties on the waiting list pursuant to a random order of priority established by the Policy

Committc'e.15 7
d. 'Begue:st for Release of a Symbol
If a party has an immediate need to use a symbol that another party has reserved, the

requesting party would ask the party that reserved the symbol and any other parties on the
wéiting. list whether :;uck_l parties would be willing to release the reserved symbol.'*® If the
parties do not agree to release the symﬁdl, the requesting party would not obtain the reserved
symbol. If the parti&s'.dro agree to release the symbol, the ;equestmg party could include such
symbol as one of its limited-time reservations. If the requesting party does not use a released

symbol within the 24-month period, absent the consent of all parties initially required to be

136 See Section IV(b)(S) of the Five-Characters Plan.

157

See supra note 149, ,
138 See Section IV(b)(6) of the Five-Characters Plan.

»
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contacted, the reservation and waiting list priority in effect when the requesting party first made

its request for the release of the symbol would again be in effect.’>®

e. .Reserving Symbols after Reaching Maximum Number of -
~ Permitted Reservations :

Paragraph (5) of Section IV(b) of the proposed plans states that a party may “redesignate”

a security in certain situations. Specifically, following the initial reservation process, if a party

 wishes to" add a symbol to its limited-time reservations and such party already has the maximum

nufnber of reservations pei'mitted, such party “must voluntarily release or redesignate a symbol,
as described in subparagraph (3)(A) above, before it can reserve t_h'e assigned symbol.”'éo
Similarly, if a party has an immediate need to use a symbol that another party has reserved, the
requesting pw would ask the party that réserved the symbdl_, and any olther parties on the.
waiting list, whether su‘;h parties would be willing to release the reserved symbol.'®! Then,
under paragraph {6) of Sectioh IV(b) of the Five-Characters Plan, Iif the requesting paﬁy is
already at the maximum number of limited-time reservations, the party could either surrender or
redesignate a symbol as des'criﬁed in subparagraph (3)(A) of the Plan, before it can reserve the
assigned symbol.

Thé Commission requested comment as to the meaning of “redesignating” a symbol
when a party is at the mé.ximuﬁl number of ﬁmited-time resérvati‘ons, but did not receive any
comments. Because subpmagraph (3)(A) of Section IV(b) of either blan does not discuss |

redesignating syrﬁbols, the Commission finds it is necessary and appropriate in the public -

139 See infra notes 160-161 and accompanying text for a discussion of “redesignation”

relating to requests for release of symbols under Section IV(b)(6) of the Five-Characters
Plan, which the Commission is modifying.

1% See Section IV(b)(5) of the proposed plans.

%1 See Section IV(b)(6) of the Five-Characters Plan.
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interest to remove the reference to “‘redesignate” in paragra‘phs (5) and (6) of Section IV(b) of the

- Five-Characters Plan. Thus, if a requesting party is already at the maximum number of limited-

. time reservations when reservirig a requested symbol, such party would have to surrender

another symbol in order to reserve the requested symbol.

f Waiting Lists

When one or more parties request to reserve a symbol that another party has reserved, the
Processor would place such parties on the waiting list for that symbol. "2 The waiting list would
be based on time priority—that is, the earliest réquest would have precedence. However, as
-proposcd, the Five-Characters Plans states that, if more thaﬁ one party seeks to use a symbol
already in use within gitﬁer 30 days c_)f' the effective date of the plan or two business days of
notice of a symbol’s ayailabilit).r, the Poli.cy Committee would establish a random order of such
parties to determine priority on th-e waiting list.'® |

When a symbol bec.omé's available, the Processor would notify the party with pr_iority on
the waiting list.'"* Such party would then haﬂre two busim;"s‘s days to reserve that symbol;
otherwise, the Processof would repeat the prpccssias necessary with all parties on the waiting
list, in order of priority. The maxim;xm number of symbols for which a party may be on the

waiting list at any time would be 100 symbols.'®®

162 See Section IV(c)(1) of the Five-Characters Plan.

To ensure consistency with the Commission’s modification of the initial reservation
process timeline (see discussion supra notes 141-143 and accompanying text), the
Commission is also modifying Section IV(c)(1) of the Five-Characters Plan to clarify that
the waiting list procedure applies during the initial reservation process.

See Section IV(c)(2) of the Five-Characters Plan.
See Section IV(c)(3) of the Five-Characters Plan.
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g.  Reuse of a Symbol and Portability of Symbols in Use

If a party ceases to use a symbol, such party automatically reserves that symbol,
nbtWithstandmg any other limits on the number of reserved symbols under the plan.'*®

However, there is an exception to this automatic reservation right when an issuer

transfers its listing from one SRO to another. In this case, the SRO to which a listing is

transferred would have the rights to that issuer’s symbol.'*” One commenter, FINRA, noted that

| _ VSection‘ (IV)(f) of the Five-Characters Plan allows the portability of a symbol oniy when an

issuer “lists” on a new SRO.'® FINRA noted that this language may create some ambiguity in
the case when a security delists from an exchange and is traded on an SRO’s OTC equity market.
A strict interpretation of the text of Section (IV)(f) of the Five-Characters, as proposed, could

lead to the conclusion that an issuer that delists from an exchange and trades on an OTC market

would lose its rights'to its original symbol. FINRA asked that this provision of the Five-

Characters Plan be amended to explicitly provide that the portability rights for an issuer

o transferring its listing to another exchange also be extended to issuers that delist from an

exchange and trade on an 0T.C equity market.

NYSE, however, Iargued that securities have always lost their listed symbols after
delisting for failure fo ‘meet continue listing standards, and that this practice is desirable because
it alerts investors as to the failure of the issuer to meet those standards.’”® NYSE noted that,
otherwise, investors might_mistake the delisted security for a sec'urity thét continues to meet

exchange listing standards. 'The Commission agrees with NYSE’s comments with respect to the

166 ection IV(d) of the Five-Characters Plan.

S

Section IV(f) of the Five-Characters Plan.
FINRA Letter at 2.

19" See NYSE Letter at 7.

167
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" potential for investor confusion and hereby clarifies that issuers that delist from an exchange and

trade on an OTC equity market shall not have portability rights for their original symbol.'”® In

such cases, Section IV(d) of the Five-Characters Plan would apply and the SRO from which the

issuer delisted would automatically have such symbol reserved. At the same time, the

Commission believes that the near-term reuse of a delisted security’s original symbol while the

delisted security trades on an OTC equity market could cause investor confusion.'”! A symbol

could not be reused by a party to identify a new secu;ity unless the party reasonably determines

that such use would not cause investor confusion.'’*

A synibol being reused pursuant to this provision could be reserved as a perpetual

reservation if the party has not yet reserved the full number of perpetual reservations available to

170

171

172

As discussed above, see supra notes 85-89 and accompanying text, securities that trade
solely over-the-counter, which are not subject to listing standards approved by the
Commission, should be clearly distinguished from exchange-listed securities. The
Commission believes that a change to an issuer’s symbol following delisting is desirable
to inform investors of the change in status of the issuer. Therefore, the Commission
believes that it is appropriate to prohibit symbol portability rights for delisted issuers that
trade on an OTC equity market with security symbols of any length, including symbols
with four- or five-characters. '

See Section TV(d) of the Five-Characters Plan (providing that a symbol may not be
reused by a party to the plan to identify a new security, other than the security that has
been frading under such symbol, unless the party reasonably determines that such use
would not cause investor confusion). :

See Section IV(d) of the Five-Characters Plan. One commenter stated that symbols
should not be reassigned until six months after an issuer ceases to use such symbol in
order to avoid customer confusioni. See Angel Letter I at 9. The Commission notes that
this plan provision, without providing a specific timeframe, prohibits an exchange from
assigning a reused symbol at any time if doing so would cause investor confusion. The
Commission does not believe that specifying a six-month timeframe to be appropriate as
such a time period may, in some cases, be too short and the reuse of a security symbol in
such cases may still cause investor confusion. Although the passage of time is one key
factor, other factors may need to be considered as well. For example, whether the
original issuer’s securitiés are traded over-the-counter or have ceased trading altogether is
another factor in evaluating the potential for confusion with regards to the original listing
symbol.
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Otherwise, such symbol would be reserved as a limited-time reservation and the additional

syn.abol could exceed the limit of the maximum number of limited-time reservations permitted to
a party under the plan.
The Commission finds that the foregoing symbol reservation system provisions of the

Five-Characters Plan will further the purposes of the Act and that, in particular, they should

‘maintain fair and orderly markets to assure fair competition between exchange markets,

consistent with Section 11A(a)(1)(C) of the Act.'™
4, Database
Under the Fi\./e-Characters Plan, the Processor would create and maintain a symbol
réserva_fion database."75 The database would show all symbols currently in use and the party
using such symbols.'” A party would be requir;ed to hotify the Processor when the pény begins

using a reserved symbol. In addition, the database would show all symbols reserved on the

- perpetual reservations and limited-time reservations lists, including the reserving party and the

expiration date for limited-time reservations.'”” The database would also show the waiting list
and the priority order of the waiting list for each symbol.'”®

The Commission finds that the provisions of the Five-Characters Plan relating to the

173 Section IV(d) of the Five-Characters Plan also provides that a party could move a symbol

from its perpetual reservations list to its limited-time reservations list in order to place the
symbol being reused on its perpetual reservations list,

" SUSC 78k-1(a)(1)(C).

178 See Section IV(e) of the Five-Characters Plan. One commenter has expressed an interest

* in acting as the Processor for the adopted plan.” See SFB Letter. Another commenter
suggested that FINRA be the Processor. ' See Issuer Advisory Letter at 3.

See Section IV(e)(1) of the Five-Characters Plan.
77 See Section IV(e)}(2) of the Five-Characters Plan.
18 See Section IV(e)(3) of the Five-Characters Plan.
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symbols database will further the purposes of the Act because the database of symbols is
essential to ensure that .a 'symbol-is used to identify only one security and therefore will help in |
the maintenance of fair and orderly markets.

5. Confidentiality

The Processor would maintain all information received from the parties in strictest -
confidence and the only information that the_Processof would make avdilable to the parties 1s the

' The Processor would not make the symbol reservation database

symbol reservation database.
available to any person except the Commission or the parties, unless otherwise required by
applicable law.

One commenter questioned the need for ¢onfidentiality of the information in this

database, arguing that issuers may want to know if a symbol is available to reserve it in

“advance.'® The Commission does not believe that the Act imposes any requirement to make this

informla'tion available pi.lblic'ly, 181 Therefore, the Commission finds that the confidentiality
pro'vis;.ons of the Filve-Characters Plan are appropi‘iate in the public interest.
6. TC‘[TI] of 1_’lan. Withd.r'gwal - No’n‘-trans.ferability' of Righis under the Plan
A party wisliinlg,to withdraw from ;he plan would bc.rcquired to provide at least -six

182

months prior written notice to the other parties. "~ The withdrawing party would remain liable

for its proportionate share of costs and expenses during the time it was a party to the plan, but

179 See Section VI of the Five-Characters Plan.

'8 See Angel Letter I at 5.

'81 . The Commission also notesthat the confidentiality requirement under the plan applies

only to the Processor, and that nothing undeér the plan requires confidentiality on the part
of the parties. Therefore, to the extent an issuer wants to know if a symbol is available, it
could request such information from one of the parties.

182 See Section VII-of the Five-Characters Plan.
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would have no further obligations after the withdrawal.

In addition, an SRO would cease to be a party to the plan when it ceases to maintain a

+

facility.for the quoting and trade reporting of securities transactions or ceases to use symbols

] subject to the plan, except upon the agreement of the remaining parties.'®® To be approved as a

' continuing party, the plan would require a majority vote of the remaining parties.

- :I‘he right of a party to participate in thé Sylnbol Reservation System under the plan is not
tfan;ferable without the consent of the other parties.'®* However, if a party is subject to a
merger, combination, 'or. other-reorganization or the sale of all of substantially all of its assets,
including its registrat;oﬁ as an SRO, the surviving entity would automatically become subject to
the plan and could use the Symbol Il{ese.,rvation System.

| The Commission ﬁrids that the pfovisions of t'helFivé-Characters Plan relating to a party
Withdrawing from the plan will further the purpbécs of the Act because, by specifying a party’s

terms of withdrawal, the plan helps to ensure a fair and orderly market.

.7. Amendments to the Plan

The plan may be amended from time to time when authorized by the afﬁrmative vote of

185 One commenter

all the parties, subject to any required approval of the Commission.
questioned the efficacy of requiring unanimous approval for plan changes.'®® Although the
Commission agrees that the plan’s unanimity provision with respect to amendments may, in

some cases, not be the most efficient method, the Commission notes that the signatory SROs to

183

See Section I(d) of the Five-Characters Plan.

184 See Sectioh VII of the Five-Characters Plan.

' See Section VIII of the Five-Characters Plan.

185 See Angel Letter II at 4. The Conimission notes, howevcr,,that. other national market

system plans have similar provisions (see, e.g., the Options Linkage Plan at
www.optionsclearing.com/initiatives/ola/ola.jsp).
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" to require a dif‘ferent ~voting methodology for plan amendments at this time.

hoth proposed plans agreed to this required voting.methodology and the Commission is reluctant

The Comm:ss:on ﬁnds that the provision of the Flve-Characters Plan relating to

amendments to the plan is in furtherance of the purposes of the Act in that it specn‘ies the method

by Wthh the plan may be-amended. The Comm1331on w111 monitor this process to determme
whether the- unammtty prowslon is used for ant1 competmve purposes or for any other purpose
not consistent with the Act. The Comm1ss1on.notes that SROs proposing an amendment to a
nattonal market system p]an must file such'amendment with the Commission pursuant to Rule |
608 under the Act.—' 87 IThe Commission also notes that it has the. ahthority to amend any effectiv'e ‘

national market system plan under Rule 608 'under the Act.'®®

8. ‘Development and Implementation Phases of the Plan

The Five-Characters Plan states that it vu;ould be imp]emented upon the Commission’s

" approval., Although the: letters accompanymg both proposed plans state that the parties will

-‘detemnne the development and unplementauon phase later or in accordance to atunetable to

which the parties and the Processor will ag.ree,lsg the plans as submitted to the Commission both
provided that the partie; would 'commence the mttial reservation process upon Commission
approval.”™ As discissed above, however, the Commission has modified the Five-Characters
Plan to oommence the mntla] reservatlon process 60 days from the Comnussmn s approval of the

191

plan.””" The Comm1531on has made thlS modification in order to give the SROs that are not

' See 17 CFR242.608(a).

188 c 17 CFR 242.608(a)(2) and (b)(2). .
Paragraph 4 of the ietters accompanying each proposed plan.

ee Sections IV(b)(1) of both proposed plans. -

dlscussion's_upr_a notes 141-143 and accompanying text.

1]
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signatories to the Five-Characters Plan time to obtain the necessary approvals to join the

~ approved plan. The Commission believes 60 days is a reasonable period of time to obtain such

| approval. The Conimiss_ion notes that this approval order only requires SROs that choose to list

securities or designate securities for quoting on a quotation medium to join the plan (and all such

- SROs were parfy to one of the two submitted plans); those SROs that do not intend to list or

" designate securities for quoting are not required to join the plan.'*?

The Commission finds that the modified implementation provision of the Five-Characters

Plan will further the purposes of the Act because it allots additional time for non-signatory SROs

to join the approved plan.

9. + Terms and Conditions 6f Access

Any SRO that meets the eligibility standards of the plan may become a party thereto by

‘ 'signing a current copy of the plan and paying to the other parties a share of the aggregate '

development costs previously paid by such parties to the Processor.
| The Commission finds tﬁat this provision of the Five-Characters Plan will further the
purposes of the Act in that it should assure fair competition among exchange markets, in
particular new SROs, consistent with Section 11A(a)(1)(C)(ii) of the Act.'*
IV.  Conclusion _ | |
IT IS HEREBY ORDERED, that pursuant to Section 11A(a)(3)(B) of the Act'** 'a;nd Rule

608,'”* that the Five-Characters Plan submitted by CHX, FINRA, Nasdaq, NSX, and Phlx, as

2 See supra notes 68-70 and accompanying text.

15 U.8.C. 78k-1(a)(1)(C)(ii).
P 15US.C. 78k-1(2)(3)(B). -
15 17 CFR 242.608.
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modified herein, is approved and declared effective,'”® and that CHX, FINRA? Nasdaq, NSX,

g (‘L’}. ‘and Phlx are authorized to act jamtly.t; implement the Five-Characters Plan as a means of -
faciiitating a national market system:
| ITIS 'HEREBY FURTHER ORDERED, that, within 60 days frqm the date of this
approval order, any SRO that choosés to 'list secu;ities on its market or to designate securities for
quoting on a quotation x'nediur'nl must join the Fivé-C.}_]ar:a;:ters Plan, as modified herein,"”’ and act

jointly with other parties to the plan to implement the approved Five-Characters Plan.'*®

B}’.t‘he Cm_nmisjsion. - ,‘ | é/ .‘ -Mé.i ﬂm P

Y L L

Florence E. Harmon
Acting Secretary

196 The apﬁroyed plan is attached here as Appendix A.

97 - 1d.
, %8 See 17 CFR 242.608(b)(2).
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APPENDIX A

 NATIONAL MARKET SYSTEM PLAN
FOR THE SELECTION AND RESERVATION OF SECURITIES SYMBOLS

The self-regulatory organizations ("SROs") named below as the parties to this Plan (as

defined below), and any other SROs that may subsequently become parties to this Plan, maintain

facilities for the quoting and trade reporting of securities that: (i) are NMS securities as currently
defined in Rule 600(a)(46) under the Securities Exchange Act of 1934; and (i1) any other equity
securities quoted, traded and/or trade reported through an SRO facility (collectively, “Plan

- Securities”). These SROs have determined that in order to enhance the effectiveness and

efficiency of the national market system and to provide for the fair competition between the
SROs, they should establish a uniform system for the selection and reservation of securities
symbols (the "Symbol Reservation System"). These SROs therefore have jointly developed and
agreed-upon the following Plan for this purpose,.and have agreed to file it with the Securities and
Exchange Commission ("Commission") as a national market system plan in accordance with and
subject to Rule 608 under the Securities Exchange Act of 1934, as amended (the "Exchange

" Act"). The term "Plan" asused herein shall mean this plan as from time to time amended in

accordance with the provisions hereof.. As of 90 days from the Commission’s approval of this
P]an this Plan will be the exclusive means of allocating and using symbols of 1, 2,3, 4, or 5

* characters in length, and there will be no dlffcrencc bctween capital and lowercase letters under
this Plan. |

_ The Intermarket Symbols Réservation Authority ("ISRA") shall mean the parties to the
Plan acting jointly pursuant to the terms of the Plan. Pursvant to Section 11A(a)(3)(B) of the

. Exchange Act, the Commission's approval of the Plan and any amendments thereto shall

authorize and require the parties to the Plan to act jointly with respect to matters as to which they
share authority hereunder in planning, developing and operating the systems and facilities used
for this purpose, provided that such joint action shall be limited to circumstances in which it is
necessary in order to fulfill the purposes and objectives as stated in the Plan.

1. . Parties

: (a) The parties to the Plan are the following SROs:

Chicago Stock Exchange, Inc. ("CHX"), registered as a national securities-
- exchange under the Exchange Act and having its principal place of
" business at 440 South LaSalle Street, Chicago, IL 60605.

Financial Industry Regulatory _Authonty, Inc., rcglstered as a national
securities association under the Exchange Act and having its principal
- place of business at 1735 K Street, N.W., Washington, D.C. 20006.

The Nasdaq Stock Market LLC (“NASDAQ”) registered as a national
securities exchange under the Exchange Act and having its principal place
of business at One leerty Plaza, New York, N.Y., 10006.



National Stock Exchange, Inc. ("NSX"), registeréd as a national securities
exchange under the Exchange Act and having its principal place of
business at 440 South LaSalle Street, Suite 2600, Chicago, IL 60605.

Philadelphia Stock Exchange, Inc. (“P'HLX"), registered as a national
securities exchange under the Exchange Actand having its principal place
of business at 1900 Market Street, Philadelphia, Pennsylvania 19103.

(b)  Each of the parties represents to the other partles that (i) at any time it seeks to
reserve symbols using 1, 2 or 3 characters, it will have the actual technical and physical
capab:]zty through its facﬂmes to immediately quote and trade report in Plan Securities using 1, 2
or 3 characters, and (ii) at any time it seeks to reserve symbols using 4 or § letter characters, it

-will have.the actual technical and physical capability through its facilities to immediately quote -

and trade report trades in Plan Securities using 4 or 5 characters. This Plan shall not apply in any
respect to any suffix or special conditional 1dent1ﬁer that may follow a “root” symbol of 1, 2, 3, 4

or 5 characters in length.

(¢)  Any other SRO that maintains a market for the listing or trading of Plan
Securities, in accordance with rules approved by the Commission, which securities are identified
by one, two or three character symbols, on the one hand, or four or five character symbols, on the
other hand, in each case prior to any suffix or special conditional identifier ("Applicant"), may
become a party to the Plan. An Applicant may become a party to the Plan by signing a current
copy of the Plan and paying to the other parties a proportionate share of the aggregate
development costs previously-paid by such parties to the Processor (as defined in Section 11
below), which aggregate development costs totaled ${amount to be determined after Plan
effectiveness and implementation, and filed with the Commission as an amendment to the Plan].

(d)  Subject to Section VII below concerning the ¢ontinuing liability of former parties
for certain obligations under the Plan, an SRO that is a party to the Plan shall cease to be a party
at such-time as it ceases to maintain a facility for the quoting and trade reporting of securities
transactions or ceases to use symbols subject to the Plan, unless such SRO asks to continue as a
party and the other parties to the Plan, by a majority vote, approve such SRO to continue as a

party

1. ' Administration of ISRA

(@)  ISRA Policy Committee. ISRA shall be administered by a Pollcy Commlttce
which shall be constituted as provided in paragraph 1I(c), below.

(b)  Authority of Policy Committee. Except as otherwise expressly provided in the
Plan, the ISRA Policy Committee shail make all policy decisions on behalf of ISRA in
furtherance of the functions and objectives of ISRA under the Exchange Act and
under the Plan, including but not limited to the following: :




(1) overscéing the operation of the Symbol Reservation System and making
all administrative decisions nccessary with respect to the operation of the system in
accordance with the Plan;

(2)  making all detcrminations pertaining to contracts with parties to the Plan
or with other persons who provide goods or services to ISRA;

(3}  determining all other qucstions pertaining to the planning, developing and
operating of ISRA, including those pertaining to budgetary or financial matters. '

(c) Composition and Selection of Policy Committee. The Policy Committee shall
consist of one voting member representing each party and one alternate voting member
representing each party, with each alternate having a right to vote only in the absence of that
party's voting member. Each of the voting and alternate voting members of the Policy
Committee shall be appointed by the party that he or she represents, and shall serve at the will of
the party appointing such member.

(d) Action of Policy Committee. Each of the parties shall have one vote on all
matters voted upon by the Policy Committee and, except as otherwise provided herein, action of
ISRA under the Plan shall be authorized by the affirmative vote of a majority of the members of -
the Policy Committee; subject to the approval of the Commission whenever such approval is

_ required under applicable provisions of the Exchange Act and the rules of the Commission

thereunder. Action authorized in accordance with the Plan shall be binding upon all of the .
parties, without prejudice to the rights of any party to present contrary views to any regulatory
body or in any other appropniate forum.

(e) . Meetings of the Policy Committee. Regular meetings of the Policy Committee
may be attended by each party's voting representative or alternate voting representative, by one
or more nonvoting representatives of the parties, and by such other persons that the Committee
may invite to attend. Meetings of the Policy Committee shall-be held at least annually and at
such other times as shall from time to time be determined by the Policy Committee, on not less
than ten (10) business days' notice. Spemal meetings of the Policy Committee may be called
upon the request of two or more parties on not less than two (2) business days' notice. At each

_ meeting of the Policy Committee, the Committee shall designate one of the representatives of the

parties to preside as Chairman of the meeting and shall designate a person in attendance to act as
Secretary to record the minutes thereof. The location of the regular and special meetings of the
Policy Committee shall be determined by the Committee. Members of the Policy Commiittee
may be present at a meeting by conference telephone or other electronic means that enables each
of them to bear and be heard by al] others present at the meeting, and action may be taken
without a mecting if all of the members entitled to vote consent thereto in writing.

III.  Performance of Functions
As determined by its Policy Committee, ISRA will delegate the operation of the Symbol

Reservation System to an independent third party (the "Processor’), and will enter into contracts
with such party describing the functions to be performed by it and the service levels and other .



terms related thereto. The Processor shall be required to agree that any nonpublic inférmation
that becomes known to it shall be held in confidence, except as it may be shared with the
Commission or other appropriate governmental regulatory authorities or as otherwise required by
applicable law. '

Iv. ,Thg Symbol Reservation System

(a) -Scope of the Symbol Reservation System. The Symbol Reservation System shall
cover the allocation of all symbols used to identify Plan Securities This Plan covers only the

~"root” symbol to be disseminated, which is the one through five character symbol, in each case

prior to any suffix or special conditional identifier,

(b)  Reservation and Use of Symbols.

(1)  Submission of Initial Réservation Requests. Beginning 60 days after the
Commission’s approval of this Plan, for a period of 30 days, with respect to symbols for
which a party meets the requirements of Section 1.(b) at the time of approval, and within
45 days after a party meets the requirements.of Section 1.(b) with respect to other
symbols (unless such time is extended by the Policy Committee), such party may submit
to the Processor requests for the initial reservation of symbols as follows. A party may
request a symbol for: (i) the listing of common stock or any other security, incliding
options; (ii) with respect to four- and five-character symbols, the trading of any security
over-the-counter; (iii) the dissemination of a securities index or other index information;
or (iv) any other purposé authorized by a majority vote of the parties. However, no party
may Teserve orusea I, 2 or 3 character symbol for a security not listed on a national
securities exchange. All initial symbol requests must spccsfy whether the party believes
that it had "reserved” a requested symbol-in the system in use prior to the Commission’s
approval of this Plan. Initial requests may be for perpetual as well as limited-time

. reservations as Spcmﬁcd below. .

(A)  Perpetual Reservations. A requesting party may rcquest to reserve
a limited number of symbols without any time or other limitations or restrictions.

" A perpetual reservation is a "List A reservation.” A separate List A shall be
maintained for symbols using one, two or three charactcrs -on the one hand, and
symbols using four or five characters, on the other hard, and this Plan shall be
applied separately to each List A. For the avoidance of doubt, symbols under the
List A for one, two or three characters and symbols under the List A for four or -
five characters arc not. 1nterchangeablc with one another for any purpose under
this Plan. Subject to paragraph (d) below, a party may not add symbols to a given
List A after the initial reservation process for that given list A. With respect to
symbols using one, two or three characters, a party may not have more than 20
List A reservations. With respect to symbols using four or five characters, a party
may not have more than 20 List A reservations. A party. requesting to reserve
more symbols than permitted pursuant to this paragraph must place its List A
reservation requests in priority ranking.




(B)  Limited-Time Reservations. In addition to List A reservations, a
party may submit requests to reserve symbols for a limited time period ("List B
reservations”). A separate List B shall be maintained for symbols using one, two
or three characters, on the one band, and symbols using four or five characters, on
the other hand, and this Plan shall be applied separately to each List B. Symbols

" under the two lists are not interchangeable for any purpose under this Plan. With

respect to symbols using one, two or three characters each party may have a total -
of up to 1500 List B reservations at any given time. With respect to symbols
using four or five characters, each party may have up to a total of 1,500 List B
reservations. A party's permitted List B reservations shall be for 24 months. A
party requesting to reserve more symbols than permitted pursuant to this
paragraph must place its List B reservation requests in priority ranking.
Notwithstanding anything else hercin this sub-paragraph (B), no party shall make
a List B reservation request with respect to a particular symbol unless said party
has a reasonable basis to believe it will utilize such symbol within the next 24
months.

(2) = The Processing of Initial Reservation Requests.

(A)  If only one party claims that it had .a symbol properly "reserved”
prior to the effective date of this Plan (A “Legacy Reservation™), the Processor

. shall réserve such symbol for that party, provided that party represents it has a

reasonable basis to believe it will utilize such symbol within the next six (6)
months. Legacy Reservations shall not be counted as List A or List B

" reservations for the purposes of sub-paragraphs (1)(A) and (1)(B) of this Section.

Should the relevant party not use a symbol that is the subject of a Legacy
Reservation within the six (6) month period, said symbol shall be released by the
Processor pursuant to paragraph 5 below, provided that a party may request an
extension of a Legacy Reservation for an additional six (6) month period provided
said party has a reasonable basis to believe it will utilize such symbol within that
penod If not so used within that period, said symbo] shall be released by the
Processor pursuant to paragraph 5 below. . :

(B) If multiple parties meeting the requirements of sub-paragraph (A)
above claim to have properly reserved a symbol prior to the Commission’s
approval of this Plan, the Processor shall notify all parties making such claims of

" that fact, whereupon such parties shatl have five business days in which to reach a

mutually acceptable agreement as to which party shall be permitted to reserve
such symbol. If the parties fail to reach agreement during such period, then the
Policy Committee shall resolve such conflicting claims (in favor of the party with
the carliest proper claim to such symbol, if that fact can be determined) by a
majority vote of the parties not claiming such symbol, it being understood that
proper reservation of a symbol includes reservation under the reservation system
in effect prior to the adoption of this Plan. The Policy Committee shall provide
each such party the opportunity to provide evidence of how and when it reserved
such symbol, and the members of the Policy Committee who vote in these matters



shall in good faith consider such evidence in reaching their decision. In the event
of a tie vote, the Policy Committee shall establish a random order of the parties to

. determine which party may reserve the symbol.

(C)  If only one party seeks to reserve a symbol that no party has

“properly reserved prior to the Commission’s approval of this Plan, then the

Processor shall reserve that symbol for that party.-

(D)  If multiple parties seek to reservie a symbol, but no such party

“claims to have properly reserved the symbol prior to the Comrnission’s approval
‘of this Plan, then the Processor shall reserve such symbol pursuant to a random
ordering of the parties that the Policy Committee shall establish.

(E) Ifaparty requests a symbol that is not available because the
symbol is in use or has properly been reserved by.another party, the Processor
will place all such parties on a. waiting lrst for the symbol pursuant to paragraph
(c) below. :

(F)  Using this methodology, the Processor will reserve for a party all
requested symbols up to the limits specified above for List A and List B based on
the requesting party's priority ranking. Once a party has reached.its limit on the
number of permitted List A reservations, the Processor will process all such
party's remaining requests for List A symbols as List B requests before processing
that party's requests: for List B reservations.

(3) Subsequent Reservations. At any time following the initial allocation of .

symbols pursuant to paragraphs (1) and (2) above, a party may submit to the Processor a
request for a List B reservation of one or more symbols as follows: -

(A)  If a requested symbol is available the Processor will reserve the
symbol for the requesting party if at that time it does not hold the maximum
number of List B reservations available to it. If necessary to stay within the
maximum number of resérvations permrtted under subparagraph (1)(B) above, the
party must provide the Processor with a List B symbol to release upon reservation
of the new symbol.

(B) 1farequested symbol is not available either because it is in use or
because another party has reserved the symbol, the Processor will place the party
on the waiting list pursuaht to paragraph (c) below.

(4)  Notice of Use of Reserved Symbols A party shall notrfy the Processor -

when it begins to use a reserved symbol.

(5)  Non-Use or Release of Svm‘ools Within Time Period. If a symbol

reserved on List B is not used within the specified 24 month time limit, the Processor
shall release the symbol. In addition, a party at any time may voluntarily release a




reserved symbol by so notifying the Processor. In either case, the Processor shall make
the symbol available for reservation to those partics ‘on the waiting list pursuant to
subparagraph (c)(2) below. If there is no waiting list for the symbol, or if no party on
such list decides to reserve the symbol, the Processor shall give reasonable notice to all
parties of the availability of the symbol, and any party may request the reservation of -
such symbol. If more than one party requests the reservation of such symbol within two
business days of such notice, the Processor shall assign the symbol to one such party and
shall place the other parties on the waiting list pursuant to a random order of priority that

the Policy Committee shall establish. .If necessary to stay within the maximum number

of reservations permitted under subparagraph (1)(B) above, the requesting party must
voluntarily release a symbol, as described in subparagraph (3)(A}) above, before it can
reserve the assigned symbol.

{6)  Request for Release of a Symbol. 1f a party has an immediate need to use
a symbol that another party reserved, it can ask (i) the party that has the symbol reserved
and (i1} any other parties on the waiting list with priority.over the requesting party -
whether such parties are willing to release such symbols. If any such party does not
agrec to the release, the then-current reservation and waiting list priority shall remain

-unchanged. If all such parties agree to the release, then the requesting party may include

such symbol as one of its List B reservations for 24 months. If necessary to stay within
the maximum number of reservations permitted under subparagraph (1)(B) above, the
requesting party must voluntarily release a symbol, as detailed in subparagraph (3)(A)
above, before it can reserve the requested symbol. If the requesting party does not use
the symbol within 24 months, absent the consent of all the parties initially required to be
contacted, the reservation and waiting list priority in effect when the requesting party first
made its request shall again be in force. .

()  Waiting List. '
(1) Placing a Party on éWaiting List. Pﬁisuan_t to subparagraphs (2}(D) and

(3)(B) above, if one or more parties request to reserve a symbol that another party has

under reservation, the Processor shall place such parties on a waiting list for such symbol.
The Processor shall prioritize parties on the waiting list based on the earliest time that
each requested the reservation from the Processor; provided, however, that if more than
one party seeks to use a symbol already in use either (A) during the initial reservation
period or (B) within two business days of notice of a symbol's availability under
subparagraph (b)(5) above, the Policy Cominittee shall establish a random order of those
parties to determme prlonty on the waiting list.

(2) Availability 6f Symbols. Subject to paragraph (d) below, if a symbol
becomes available for any reason, the Processor shall provide the party with time priority
on the waiting list as to that symbol with notice of such availability. Such party shail
have two business days to reserve the symbol. If the party with priority does not reserve
the symbol, the Processor shall repeat this process as needed with all parties on the
waiting in the order of their priority. If necessary to stay within the maximum number of
reservations permitted under subparagraph (b)(1)(B) above, the reserving party must




voluntarily release or redesignate a.symbol',' ds detailed in subparagraph (b)(3)(A) above,
before it can reserve the r-equested symbol.

3) Wamng List Limits. No party may be on the wamng list for more than
100 symbols at any given time.

(d) Reuseofa Symbol. Subject to paragraph (f) below, if a party ceases to use a
symbol (due, for example, but not limited to, the delisting of a security through merger or
otherwise), such party automatically shall have that symbol reserved for a period of 24 months,
notwithstanding any other limits on the number of reserved symbols specifiéd in this Plan. If at
the time it ceases to use a symbol that party does not then have reserved on List A the full
number of symbols initially available to it pursuant to subparagraph (b)(1)(A) above, the party
may place such symbol on List A. If the party has reserved on List A the full number of symbols
available to it, that party may move a List A symbol to List B in order to place the symbol to be
reused on List A, notwithstanding the fact that the party may then have the maximum number of
symbols reserved on List B. If the party does not place the symbol on List A, and if the party
does not use the symbol within 24 months, the symbol shall be released for use pursuant to
subparagraph (b)(5) above. A symbol may not be reused by a party to identify a new security
(other then the security that has been trading under such symbol), unless the party reasonably
determines that such use would not cause investor confusion. .

(¢) . Database. The Processor shail croate and maintain a symbol reservation database
("Database"). All parties and the Commission (but no other person) shall have access to the
Database except to the extent required by applic‘able law. Thc Database shall-show:

1y Al symbols that are currently in use, ldentlfymg the party using a
symbol;

(2) All symbols that are reserved on Lists A and B (scparately for symbols
using one, two or three characters on the one hand, and four or five’ charactérs on the
other hand), including the party reserving each symbol and the date on Wthh List B
reservations will lapse if the symbol is not used; and

-

(3) Whether there is a waiting list for a symbol, and if so, the idenfities and
priorities of the partics on the waiting list.

) Portability of Symbols in Use. If an SRO (a "New SRO") lists a security or
product that previously was listed on another SRO (a "Former SRO"), the New SRO shall have
the rights to that symbol unless, in its dlscrehon it consents to the symbol being retained by the
Former SRO.

V. Financial Matters.

(a) Initial Development Costs. The parties will share the initial development costs
pro-rata based on the number of symbols mmally reserved by each party pursuant to Section IV,
paragraph B(1) hereof. Any new party that j ]oms plan shall be liable for a pro-rata poruon of the

-8-




initial development costs based upon the numbcr of symbols reserved by said party during the
first twelve (12) months of such party’s-membership.

(b) .  Continuing Costs. Costs and expenses of ISRA (other than development costs)
will be shared among the parties pro-rata based on the number of additional symbols reserved in
each calendar year, estimated quarterly. Notwithstanding the foregoing, the Policy Committee
may devise alternative’ cost-allocation inethodology with resPect to special non-initial

. development projects.

VL. Confidentiality

The Processor will maintain in the strictest confidence ali of the information it receives
from the parties. The only information the Processor will make available to the parties is the
Database. The Processor will not make the Database available¢ to any person other than the
parties or the Commission, except to the extent required by applicable law,

VII.  Term of Plan Withdrawal; Non_-transfcrabilitv of Rights -Under the Plan

The Plan shall remain in effect so long as there are two or more parties to the Plan. Any
party may withdraw from the Plan at any time on not less than six months prior written notice to
each of the other partics. Any party withdrawing from the Plan shall remain liable for its
proportionate share of costs and expenses allocated 1o it pursuant to Section V above for the
period during which it was a party, but it shall have no further obligations under the Plan or to
any of the other parties with respect to the period following the effectiveness of its withdrawa.
The right of a party to participate in the Symbol Reservation System under the Plan shall not be
transferable without the consent of the other parties, provided, however, that if a party is subject
to a merger, combination or other reorgamzatlon or the sale of al! or substantially all of its assets,
including it's registration as an SRO, the surviving or acquiring entity-shall automaticaily

- become subject to the Plan and may use the Symbol Reservation System in the stead of the prior

party and with its rights and subject to its liabilities under the Plan.
VIII. Amendments to the Plan

The Plan may be amended fron time to time when authorized by the affirmative vote of
all of the parties subjec’:t to any requircd approval of the Commiission. :

IX. Apphcablhtv of Exchange Act

The nghts and obligations of the parties to the Plan shall at all times be subject to any
applicable provisions of the Exchange Act and any rules and regulations promulgated hereunder.

X. Naotices

Any notice given to any of the parties or to ISRA for purpoécs of the Plan shall be via
clectronic mail. All notices shall be deemed given immediately, unless the sender receives

motification of a failure to deliver the electronic mail. Altemnatively, a party may give notice in




writing, and shall be deemed given 48 hours after being sent if sent by prepaid registered or
certified United States mail, retum receipt requested (if available), 6r by overnight mail with a
nationally recognized overmght mail courier, addressed to the party at its address indicated
below in the case of notice to one or more parties, or addressed to all of the parties at thelr

- addresses listed in Section 1 above :

XI.  Counterparts and Signatures -
The Plan may be executed in any number of counterparts, no one:of which need contain

all signatures of all Participants, and as many of such counterparts as shall together contain all

such signatures shall constitute one and the same instrument.

- IN WITNESS WHEREOF thls Plan has been executed as of the __ day of by each of the

parties hereto. . : -

CHICAGO STOCK EXCHANGE, INC.

By:

" FINANCIAL INDUSTRY REGULATORY AUTHORITY, INC.

By:

THE NASDAQ STOCK MARKET, LLC

By:
NATIONAL STOCK EXCHANGE, INC.

By:

'PHILADELPHIA STOCK EXCHANGE, INC.

By:
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UNITED STATES OF AMERICA

Before the

SECURITIES AND EXCHANGE COMMISSION N

SECURITIES EXHCANE ACT OF 1934

Release No. 58919 / November 7, 2008

ADMINISTRATIVE PROCEEDING
File No. 3-13288

. ORDER INSTITUTING
In the Matter of ADMINISTRATIVE PROCEEDINGS
PURSUANT TO RULE 102(¢) OF THE
CARMINE J. BUA, COMMISSION’S RULES OF PRACTICE,
' MAKING FINDINGS, AND .
Respondent. IMPOSING REMEDIAL SANCTIONS

L.

The Securities and Exchange Commission (“Commission™) deems it appropriate and in the
public interest that public administrative proceedings be, and hereby are, instituted against Carmine
J. Bua (“Respondent” or “Bua”) pursuant to Rule 102(e)(3)(i) of the Commission’s Rules of
Practice.’

I

In anticipation of the institution of these proceedings, Respondent has submitted an Offer
of Settlement (the “Offer”) which the Commission has determined to accept. Solely for the
purpose of these proceedings and any other proceedings brought by or on behalf of the
Commission, or to which the Commission is a party, and without admitting or denying the findings
herein, except as to the Commission’s jurisdiction over him and the subject matter of these
proceedings, and the finding contained in Section I11.2 below, which is admitted, Respondent

" Rile 102(e)(3)(i) provides, in relevant part, that:

The Commission, with due regard to the public interest and without preliminary hearing,

* may, by order, . . . suspend from appearing or practicing before it any . . . attorney . . . who has

been by name . . . permanently enjoined by any court of competent jurisdiction, by reason of his
or'her misconduct in an action brought by the Commission, from viclating or aiding and abetting
the violation of any provision of the Federal securities iaws or of the rules and regulations

4 of B

. there_under.



consents to the entry of this Order Instituting Admini-s'trativ'é Proceedings Pursuant to Rule 102(e)
of the Commission’s Rules of Practicg, Making Findings, and Imposing Remedial Sanctions
(“Order™), as set forth below.

o

. L
'On the basis of this Order and Respondent’s Offer, the Commission finds that:

1. Bua is a corporate and securities attomey licensed to practice law in the State
of California. Bua, 69, is a resident of San Diego, California.

2. On May 28, 2008, a judgment was entered by consent against Bua,
permanently enjoining him from future violations of Section 5 of the Securities Act of 1933
(“Securities Act”), Section 10(b) of the Securities Exchange Act of 1934 (“Exchange Act”) and
Rule 10b-5 thereunder, in the civil action entitled Securities and Exchange Commission v. Global
Development & Environmental Resources, Inc., et al., Civil Action Number 8:08-cv-00993-JDW-

MAP, in the United States District Court for the Middle District of Florida.

3. The Commission’s complaint alleged that Bua drafted numerous legal
documents in furtherance of a fraudulent scheme to illegally issue free-trading shares of Global
Development & Environmental Resources, Inc. (“Global”), including an attorney opinion letter
that directed Global’s transfer agent to improperly issue nearly 2.7 million shares to three foreign -
entities that sold their shares to the investing public during a fraudulent promotional campaign.

V.

In view of the foregoing, the Commission deems it appropriate and in the public interest to
impose the sanction agreed to in Bua’s Offer.

Accordingly, it is hereby ORDERED effective 1mmed1ately, that Bua is suspended from
appearing or pracncmg before the Commission as an attorney.

By the Comm:ssron.

Florence E. Harmon
Acting Secretary

i M Peterson :
" Assistant Secretary
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~ SECURITIES AND EXCHANGE COMMISSION
Washington, D.C.

SECURITIES EXCHANGE ACT OF 1934
Rel. No. 58917 / November 7, 2008

Admin. Proc. File No. 3-12260r

In the Matter of the Application of

VINCENT M. UBERTI
10901 San Leon Avenue
Fountain Valley, California 92708

- For Review of Disciplinary Action Taken by

¥

* FINRA
OPINION OF THE. COMMISSION

R_EGISTERED SECURITIES ASSOCIATION -- REVIEW OF DISCIPLINARY
PROCEEDING

Sanctions for Anti-Fraud and Association Rule Violations

On remand to registered securities association for reconsideration of sanctions for
violations by former associated person of antifraud provisions, public communications
rule, and just and equitable principles of trade, association reaffirmed sanctions it had
imposed for some violations and imposed sanctions’it had assessed but not 1mposcd for
other violations. Held, association's sanctions imposed sustained in part.

APPEARANCES:

Vincent M. Uberti, pro se.

Marc Menchel, Alan B. Lawhead, and Carla Carloni, for FINRA.

Appeal filed: February 5, 2008
Last brief received:  May 29, 2008
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Applicant Vincent M. Uberti, a former registered representative of former NASD member
Donner Corporation International ("Donner") and subsequently of former NASD member Lloyd,
Scott, and Valenti, appeals from disciplinary action taken by FINRA on remand from our
decision of February 20, 2007 ("Commission 2007 Decision"). 1/

The Commission 2007 Decision sustained NASD's findings that Uberti was liable for the
preparation and dissemination of twenty-two research reports issued by Donner and two research
reports issued by Lincoln Equity Research, LLC ("Lincoln") containing material misstatements
and omitting material information, in violation of Section 10(b) of the Securities Exchange Act

of 1934, 2/ Exchange Act Rule 10b-5, 3/ and NASD Rules 2120, 2210, and 2110. 4/ The
Commission 2007 Decision also found that Uberti violated NASD Rule 2110 by failing to
disclose, in violation of Section 17(b) of the Securities Act of 1933, the compensation received
by Donner in exchange for issuing research reports covering forty-three issuers. 5/

1/ Donner Corp. Int'l., Securities Exchange Act Rel. No. 55313 (Feb. 20, 2007), 90 SEC
Docket 11. On July 26, 2007, the Commission approved a proposed rule change filed by
NASD to amend NASD's Restated Certificate of Incorporation to reflect its name change
to Financial Industry Regulatory Authority, Inc., or FINRA, in connection with the
consolidation of NASD and the member-regulatlon enforcement and arbitration
functions of the New York Stock Exchange. See Securities Exchange Act Rel. No.
56146 (July 26, 2007), 91 SEC Docket 517 (Aug. 1, 2007). Because NASD instituted
the disciplinary action before that date, we continue to use the designation NASD.

2/ 15US.C.§ 78

3/ 17C.F.R. § 240.10b-5.

4/ NASD Rule 2120 prohibits inducing the pﬁrchase or sale of a security by means of "any

manipulative, deceptive or other fraudulent device or contrivance." Rule 2210 requires
that public communications, including research reports, "be based on principles of fair
dealing ahd good faith," "be fair and balanced," and "provide a sound basis" for
evaluating a security. The rule prohibits making "any false, exaggerated, unwarranted or
misleading statement or claim” in a research report or omitting "any matenal fact or
qualification if the omission, in the light of the context of the material presented, would
cause the communications to be misieading,” Rule 2110 requires members to "observe
high standards of commercial honor and just and equitable principles of trade.”

-5/ 15U.S.C. § 77q(b). Any violation of a statute or Commission rule by a registered person

is also a violation of NASD Rule 2110. See. e.g., Stephen J. Gluckman, 54 S.E.C. 175,
185 (1999).
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We found, however, that we could not determine from NASD's decision whether the bar
imposed by NASD for the Donner violations was excessive or oppressive. We vacated and
remanded for reconsideration of the sanctions. We also noted that NASD had determined not to
impose on Uberti the six-month suspension, $20,000 fine, and requirement that he requalify as a
general securities representative and principal because of the bar imposed for the Donner
violations. We asked NASD to consider whether imposition of such sanctions was warranted.

NASD's January 8, 2008 amended decision ("NASD Remand Decision") again barred
Uberti for the Donner violations and imposed the six-month suspension, fined him $20,000, and
required him to requalify as a general securities representative and principal for the Lincoln
violations. 6/ This appeal followed.

1I.
In our review, we rely on the findings of fact and conclusions of law set out in the

Commission 2007 Decision, which we summarize here to provide context for our discussion of
the NASD Remand Decision.

A. The Donner Disclosure Violations

 Uberti first registered with NASD in 1995 and joined Donner in 1998. Donner issued
research reports on companies whose stock traded below $5 per share. Under a typical
agreement, Donner received an initial retainer fee of $2,500, $2,000 per month for services
provided (including publication of Donner's report on Donner's website), and $2 to $3 for each
investor package mailed to potential investors. Jeffrey Baclet was Donner's president and sole

“owner. 7/ For the companies Baclet assigned Uberti "to handle," Uberti received fifty percent of

i

the amounts "generated by [Donner's] relationship with the company.”

Baclet retained Richard Merrell, an independent contractor, to prepare draft research
reports for Donner. Merrell had no background in the securities industry, was not registered with
NASD, had no experience conducting research on publicly traded companies, and did not know
enough about finance to form his own opinions on the companies he researched. Merrell
admitted that he was not "expert enough to know what was negative information" and did not
understand the significance of a going-concern qualification in a company's audited financial
statements. Donner did not train Merrell. Baclet provided Merrell with a template with a

6/ NASD also imposed hearing costs of $5,090.12 and appeal costs of $931.61.

7/ NASD also expelled Donner and barred Jeffrey Baclet, Donner's president, sole owner,
financial and operations prin¢ipal, and options principal and suspended Paul A. Runyon,
a former Donner registered representative and co-owner of Lincoln, fined him $20,000,
and required him to requalify as a general securities principal and representative. The
Commission 2007 Decision sustained these disciplinary actions.
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"generally positive" tone to use in preparing his drafts. Merrell's reports foliowed the template
and described the covered companies in consistently positive terms, even though Merrell did not
know whether those descriptions were accurate. Merrell limited his research to information
provided by the covered company, the Yahoo Finance website, and, "as a last resort,” information
obtained from the covered company's public filings; Merrell verified none of this information.

Merrell testified that Uberti was his primary contact at Donner. Uberti checked Merrell's
drafts for the accuracy of the financial data on the first page of the draft, asked Merrell to add
information about recent developments, and edited Merrell's language. At the hearing, Uberti
admitted that he "look[ed] at financial information" generally from the issuer's press releases or
Forms 10-K and 10-Q and "read audited financial statements or going concern opinion
statements.” Uberti acknowledged that, if a report contained "something that was not accurate
then it would be my obligation to point that out.” In his sworn investigative testimony taken by
NASD staff, Uberti stated that a going-concern qualification should "definitely” be disclosed in a
research report "so the investor knows the financial status of the company before they make an
investment decision.” Uberti also stated that a research report should disclose negative earnings,
pending lawsuits, and accumulated losses. According to Uberti's investigative testimony, "all
negative information, as far as financial, needs to be disclosed.”

Uberti oversaw the preparation of twenty-two Donner research reports issued between

March 22, 1999 and June 27, 2001 that contained material misstatements and made material
omissions. Statements that companies were "undervalued,” "well positioned,” or "poised for
growth," or had "superior potential for appreciation,” or "significant upside potential," featured
frequently and prominently in each of the reports. These statements were not supported by the
issuers' periodic filings. Every one of the twenty-two companies at issue was subject to a going-
concern qualification, but none of the reports disclosed that information. Moreover, as described

in greater detail in the Commission 2007 Decision, the companies variously faced financial and
operational issues, including net losses, inadequate working capital, defaults on payment
obligations, accumulated deficits, reliance on short-term borrowing, lawsuits, and significant
competition. These Donner reports were misleading and fraudulent in violation of Exchange Act
Section 10(b), Exchange Act Rule 10b-5, and NASD Rules 2120, 2210, and 2110.

Baclet also testified that "if a [r]esearch [r]eport was put together, it would go through
Mike Uberti before it was published." Paul Runyon testified that Uberti "probably had his hands
on the rescarch reports more than anyone else in the compilation and coordination of putting the
report together." As we observed in the Commission 2007 Decision, Uberti read the Donner
draft research reports that contained positive statements about the issuers, reviewed the public
filings pertaining to the issuers that included negative material information, and knew that this
negative information was not included in the reports. We found that Uberti's failure to include in
the research reports material negative financial and operations information, despite knowing that
the companies’ public filings contained such negative information, involved an extreme departure
from the standards of ordinary care, which presented an obvious danger of misleading buyers or
sellers.
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Uberti sent the draft reports he had reviewed to Baclet. Baclet testified that he "look[ed]
“at" the draft reports, but he also stated that he "wouldn't read them." Uberti acknowledged that
he did not know whether Baclet read the reports in depth. Uberti also testified that research -
reports "went through a compliance and through a legal department,” but that "[w]hat they did
specifically, I don't know." In the Commission 2007 Decision, we concluded that "Uberti did not
reasonably rely on Baclet or the compliance or legal department to correct the material
misstatements and omissions he failed to correct.”

B. The Donner Touting Violations

Between March 22, 1999 and April 24, 2000, Uberti oversaw the preparation of Donner-
issued research reports on forty-three companies. - The reports stated that Donner "may from time
to time perform investment banking, corporate finance, for] provide services for" the issuer,
sometimes adding that Donner might perform these services "for a fee." Uberti provided this
disclosure language to Merrell for inclusion in the draft reports and checked the drafts to ensure
that it had been included. The reports did not disclose that Donner, in fact, received
compensation in exchange for writing and publishing the research reports or the type or amount
of compensation. Uberti knew that Donner received compensation for issuing reports, and he
shared in that compensation. After reviewing the relevant rules and regulations when NASD
issued its complaint in this matter, Uberti admitted that the disclosures that he provided to
Merrell were inadequate. We found in the Commission 2007 Decision that the Donner reports
violated Securities Act 17(b) and, consequently, Uberti violated NASD Rule 2110.

C. The Lincoln Violations

In 2001, Uberti left Donner and with Runyon began Lincoln for the purpose of preparing
research reports for small publicly traded companies in the same way that they had done at
Donner. As at Donner, Uberti hired Merrell to draft positive research reports for which the _
covered companies would compensate Lincoln. Uberti told Merrell to follow the same format he
used in drafting reports for Donner, and the two Lincoln reports at issue in this proceeding
resembled Donner’s in form and content. As described in the Commission 2007 Decision, the
reports represented that the companies had "significant upside potential" or were "well positioned

.for growth.” The réports failed to disclose going-concetn qualifications and adverse financial

. and operational information. As at Donner, Uberti reviewed the reports Merrell prepared for

_Lincoln and reviewed the covered companies' financial filings, which included this negative

_information. Nonetheless, Uberti recklessly failed to revise those reports to reflect that negative

' information. We previously found that Uberti was responsible for the Lincoln reports being
omissive, misleading, and fraudulent in violation of Exchange Act Section 10(b), Exchange Act

* Rule 10b-5, and NASD Rules 2120, 2210, and 2110.
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The Commuission 2007 Decision directed NASD on remand to consider certain matters
addressed by the Hearing Panel. The Hearing Panel had suspended Uberti for two years and
fined him $20,000 for the Donner violations. The Hearing Panel had concluded based on
findings discussed below that Uberti was less culpable for the Donner violations than Baclet. As
noted, NASD's National Adjudicatory Council ("NAC") determined to bar Uberti; however, the
NAC did not address directly the Hearing Panel's findings. 8/ We directed NASD to consider
whether the bar was excessive or oppressive in light of these factors considered in mitigation by
the Hearing Panel. '

As an initial matter, Uberti takes issue with NASD's construction of the Commission
2007 Decision. Uberti argues that NASD's February 28, 2007 letter setting the briefing schedule
on remand ("Briefing Schedule") "does not mention significant factors the Commission identified
[in the Commission 2007 Decision]." Specifically, Uberti challenges the Briefing Schedule's
reference to Uberti's "claimed" reliance on Baclet, his "purported” belief that Baclet had cleared
the format of the reports, and whether Uberti's expressions of remorse were credible. Uberti
notes that the Briefing Schedule states "NASD's consideration of this matter on remand
therefore will be confined exclusively to the issue of whether a bar of Uberti in all
capacities is excessive or oppressive for Uberti's Donner-related misconduct, the findings of
which the Commission confirmed in their entirety.” (bold in Briefing Schedule). Uberti

contrasts this language with the statement in the Commission 2007 Decision, after listing the

factors found by the Hearing Panel to be mitigating, that "[u]nder the circumstances, we find it
appropriate to remand this matter to NASD so that it may consider whether a bar is excessive or
[o]ppressive, in light of this evidence." (emphasis in Uberti's brief).

The purport of Uberti's argument is unclear. NASD correctly stated in the Briefing
Schedule that the Commission 2007 Decision both sustained its findings of Donner-related
misconduct in their entirety and remanded, with respect to Donner, only the issue of the
appropriate sanction. We did not suggest that NASD needed to re-open the findings on the
merits or that it was required to accept the Hearing Panel's findings of mitigation.

Rather, we asked NASD to explain its choice of sanctions in light of the Hearing Panel's
findings. We also recognize that NASD Rules 9348 and 9349 grant the NAC plenary authority
in reviewing Hearing Panel decisions. As provided in NASD Rules 9348 and 9349, the NAC

8/ Compare PAZ Sec., v. SEC, 494 F.3d 1059, 1065 (D.C. Cir. 2007) (remanding matter to

' the Commission and stating that "the Commission must be particularly careful to address
potentially mitigating factors before it affirms an [NASD] order . . . barring an individual
from associating with an NASD member firm .. . .").
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"may affirm, dismiss, modify, or reverse" Hearing Panel findings. 9/ The NAC also "may affirm,
modify, reverse, increase, or reduce” any sanctions imposed by a Hearing Panel. 10/
Accordingly, we remanded to allow the NAC to discuss the Hearing Panel's findings and make
whatever determinations with respect to them were permissible under NASD Rules 9348 and
9349 and warranted by the record. As explained in more detail below, we believe NAC
appropriately performed this function on remand.

The NASD Remand Decision found no "appreciable difference” in Uberti's and Baclet's
culpability. The NASD Remand Decision concluded that Uberti's conduct in overseeing research
reports that contained misstatements and omissions that were "egregious in nature and
materiality" made his actions equivalent to Baclet's. The NASD Remand Decision also noted
that Uberti's conduct continued at Lincoln.

The Hearing Panel had found that Uberti reasonably relied on Baclet's review of the
research reports for conformity with securities laws and NASD rules because Baclet had more
industry experience than Uberti, Baclet was the sole principal involved in the review process, and
Baclet appeared to review the reports. The NASD Remand Decision concluded, unlike the
Hearing Panel, that Uberti's reliance on Baclet's review of the research reports was not
reasonable. The NASD Remand Decision found that Baclet's experience in the industry and
status as a registered principal was not significantly greater than Uberti's. Uberti had been
registered for more than four years when the majority of the misleading reports were issued. |
Regardless of his experience, as a general securities representative assigned to review Donner's
reports, Uberti had an independent obligation to make sure that those reports complied with
regulatory requirements, and he cannot excuse himself from that obligation by reliance on a firm
- principal, Baclet. 11/ Uberti admitted that, if a report contained "something that was not accurate

9/ NASD Rule 9348. Al NASD rules are available at http://www finra.org/
RulesRegulation/FINRARules/index.htm. The opening page of the internet site on which
FINRA makes its rules available states that members of the former NASD remain subject
to NASD rules. See http.//www finra.org/RulesRegulation/FINRARules/index htm.

10/ NASD Rule 9348.

Jeffrey D. Field, 51 S.E.C. 1074, 1076 (1994) (finding that "participants in the industry
must take responsibility for their compliance [with applicable regulatory requirements]
and cannot be excused for lack of knowledge, understanding, or appreciation of those
requirements") (quoting Kirk A. Knapp, 51 8.E.C. 115, 139 (1992)); Thomas C.
Kocherhans, 52 S.E.C. 528, 531 (1995) (holding that participants in the securities

- industry are responsible for regulatory compliance and cannot excuse their conduct by
lack of knowledge or understanding of the rules or by reliance on a supervisor);
Gluckman, 54 S.E.C. at 184 (finding that a registered person cannot shift responsibility
for compliance to a supervisor); see also East/West Sec Co., 54 S.E.C. 947,951 n.13

(continued...)

oy
i
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then it would be my obligation l'to point that out," and that "all negative information, as far as
financial, needs to be disclosed,” and going-concern qualifications "definitely” need to be
disclosed. Notwithstanding his expressed understanding and his admitted concentration on
financial information in his review of draft research reports, Uberti did not correct research
reports that "omitted material negative financial information about the recommended companies
and misleadingly portrayed the companies as undervalued, poised for growth, and having
significant potential for appreciation.” 12/ '

Although the Hearing Panel found that Baclet appeared to review the reports, Uberti's
admission that he did not know the scope of Baclet's review is inconsistent with the Hearing
Panel's finding that Ubertt acted reasonably in relying on Baclet's review. The NASD Remand
Decision recognizes that Baclet failed as Uberti's supervisor but concludes that Uberti failed in
‘his duty to review the research reports. Given Uberti's review and awareness of the financial and
operational difficulties of the subject issuers and his review of the resulting research reports,
NASD concluded that Uberti's asserted reliance on Baclet to review the reports did not justify
mitigating the sanctions. The record supports NASD's conclusion, and we sustain it.

Uberti disputes the NASD Remand Decision's findings that Uberti had been associated
with Donner since 1998 as a vice president and was "not a novice" in the securities industry.
Uberti passed his Series 7 license examination in 1995. It is unclear whether Uberti commenced.
his employment with Donner as a vice-president, although the record supports the conclusion
that he held himself out as a vice-president in firm marketing materials and on his business card.
His work from 1995 until he joined Donner in 1998 included "raising capital on a private
placement,” which supports NASD's conclusion that Uberti was "not a novice."

The Hearing Panel also found that Uberti believed that Donner had received regulatory
clearance for the reports' format. The NASD Remand Decision found that any such approval was
irrelevant to the violations charged. As the Commission 2007 Decision found, it was the
substance of the reports that constituted the violations, not their format. 13/ Consequently,
whether Donner submitted a template to a regulator and had received approval is not relevant. In
any event, NASD also found that the record did not support a finding that Uberti had a basis to
believe that a regulator had approved the template. Uberti testified that, although Donner sent a
draft research report to NASD for comment, NASD staff "didn't comment on what you need to
put in there or what you don't need to put in there.” He also testified that Donner staff made
occasional inquiries of NASD staff concerning advertising requirements and other compliance

11/ (...continued)
(2000) (finding that participants in the industry have substantial responsibilities that they
cannot avoid by reliance on regulators).

12/ Donner, 90 SEC Docket at 40.

13/ Id. at 30.
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issues, but offered no evidence that any of these inquiries resulted in NASD approval of Donner's
research report format. The record supports NASD's conclusion, and we sustain it. :

Finally, the Hearing Panel found that Uberti’s expressions of remorse for his misconduct
and his statements that he intended to avoid such mistakes in the future were credible and treated -
them as a mitigating factor in its determination not to bar Uberti. The NASD Remand Decision,
while acknowledging that credibility determinations-by a Hearing Panel receive great weight and
deference, 14/ nonetheless reversed the Hearing Panel's finding and determined that Uberti's
statements were not credible and should not be considered mitigating. In reaching this
conclusion, NASD noted that credibility findings can only be overcome by substantial record
evidence, 15/ and focused on Uberti's persistent arguments that his duties at Donner were
administrative and did not implicate his duties as a registered person, that a "reasonable investor"
would not rely solely on a research report, and (contradicting his own pre-hearing testimony) that
a going-concern qualification is not material for purposes of a research report. NASD found that
Uberti's contentions evidenced a "buyer beware" view of his duties as a registered person that "is
contrary to every idea espoused in the securities law" and demonstrated that Uberti "cannot be
trusted to deal fairly with public customers." -

We agree with NASD that this evidence is "particularly troubling.” Although we
question whether these arguments prove that Uberti's expressions of rémorse and assurances
against future wrongdoing were not sincere when given, we agree that Uberti's perceptions of his
obligations as a securities professional and of his duties towards his customers are "misguided”
and that he cannot be trusted "to deal fairly with public customers.” Accordingly, we believe that
. the risk that he will not be able to honor his assurances of future compliance outweighs any -
mitigation in the Hearing Panel’s findings of credibility. The securities industry presents
continual opportuniti€s for dishonesty and abuse and depends heavily on the integrity of its
* participants and on investors' confidence. 16/ Consequently, we find that Uberti's expression of
remorse and assurances against future violations, accepting that they were sincerely made before
the Hearing Panel, do not outweigh the future threat discussed below that Uberti could present if
he returned to the securities industry. : '

14/  DaneS. Faber, 57 S.E.C. 297, 307 (2004).

15/ - See Dennis Todd Lloyd Gordon, Securities Exchange Act Rel. No. 57655 (Apr. 11,
2008), ___ SEC Docket [2008 SEC LEXIS 819 at *38].

16/  See Conrad P. Seghers, Investment Advisers Act Rel. No. 2656 (Sep. 26, 2007), 91 SEC
Docket 2293, 2304 & n.42, appeal filed, No.07-1478 (D.C. Cir. Nov. 27, 2007); Paul K.
Grassi, Exchange Act Rel. No. 52858 (Nov. 30, 2005), 86 SEC Docket 2494, 2498; Frank
Kufrovich, 55 S.E.C. 616, 627 (2002); Philip S. Wilson, 48 S.E.C. 511, 517 (1986);
Walter H.T. Seager, 47 S.E.C. 1040, 1043 {1984).
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v.

NASD addressed the factors the Hearing Panel considered as mitigating and again
imposed sanctions. Pursuant to Exchange Act Section 19(e), we must sustain NASD's sanctions
unless we find, having due regard for the public interest and the protection of investors, that the
sanctions are €xcessive or oppressive or impose an unnecessary or inappropriate burden on
competition. 17/ In our analysis we consider NASD's Sanction Guidelines. Although the
Commission is not bound by the Guidelines, we use them as a benchmark in conducting our
review under Exchange Act Section 19(€)(2). 18/

The NASD Sanction Guideline for intentional or reckless mlsrepresentatlons or
omissions of material fact recommends suspending an individual for up to two years or, in
egregious cases, barring the individual. 19/ The guideline for intentional or reckless use of
misleading communications with the public recommends suspending the individual for up to two-
years, or, in the case of numerous acts of intentional or reckless conduct over an extended period
of time, barring the individual. 20/ The Sanction Guidelines also provide "Principal
Considerations in Determining Sanctions," which apply to sanctions for any violation. 21/ The
Principal Considerations applicable to all violations identify several factors to be weighed:
whether the respondent engaged in numerous acts or a pattern of misconduct; whether the
respondent engaged in misconduct over an extended period; whether the respondent acted
recklessly; and whether the respondent’s misconduct resulted in the potential for monetary
gain. 22/ The Principal Considerations specifically applicable to the use of misleading public
communications require adjudicators to weigh whether the research reports were widely
circulated. 23/ The Sanction Guidelines also provide in their "General Principles Applicable to
All Sanction Determinations” that "[a]djudicators should tailor sanctions to respond to the .

17/ 15US.C. § 78s(e). Applicant does not claim, nor does the record show, that NASD's
sanctions impose an unnecessary or inappropriate burden on comipetition.

18/  Perpetual Sec., Inc., Exchange Act Rel. No. 56613 (Oct. 4, 2007), 91 SEC Docket 2489,
2506 n.56. NASD promulgated the Sanction Guidelines in an effort to achieve greater
consistency, uniformity, and fairness in sanctions. Id. (citing NASD Sanction Guidelines 1
(2006 ed.)).

19/  NASD Sanction Guidelines 96 (2001 ed.).

20/  Id. at 89.
21/ 1d.at9-10.
22/ M.

23/ 1d. at 88.
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misconduct at 1ssue." ‘_.?.ﬁ/ The General Principles direct that "[a]djﬁdicators must always exercise
judgment and discretion and consider appropriate aggravating and mitigating factors in
determining rémedial sanctions in each case.” 25/

Ubert1's Donner violations encompassed the release, over a two-year period, of twenty-
two fraudulently misleading research reports and research reports covering forty-three issuers
that failed to disclose that Donner received compensation for preparing the reports. Conduct that
violates the anti-fraud provisions "is especially serious and subject to the severest of
sanctions.”" 26/ Uberti's misconduct was.reckléss and motivated by economic gain. The
misconduct occurred over two years, and Donner’s reports were accessible to the general public
on the Donner website. As discussed above, NASD appropriately rejected the factors found to be
mitigating by the Hearing Panel. Uberti's conduct at Donner was so serious and presented, and
continues to present, such a threat to the public interest that we find that the bar imposed by
NASD for that misconduct is not excessive or oppressive, and we sustain it.

In its 2006 Decision, NASD had determined that a six-month suspension in all capacities,
a $20,000 fine, and a requirement that Uberti requalify as a general securities representative and
principal would constitute an appropriate sanction for Uberti's misconduct at Lincoln. As noted,
because NASD had barred Uberti for his Donner misconduct, NASD did not impose any sanction
with respect to the Lincoln violations.

In the Commission 2007 Decision, we directed NASD to consider on remand whether it -
was appropriate, in light of its action with respect to the remanded Donner sanctions, to impose
the sanctions that it had found appropriate for the Lincoln violations but decided not to impose.
The NASD Remand Decision imposed the sanctions for the Lincoln conduct.

However, the Briefing Schedule stated that NASD's consideration on remand would "be
confined exclusively to the issue of whether a bar of Uberti in all capacities is excessive or
oppressive for Uberti's Donner-related misconduct . . . ." (emphasis in original) and that the
parties would have the opportunity to file opening and response briefs "confined to the issue of
whether the bar imposed on Uberti for his Donner-related misconduct is excessive or '
oppressive."

24/ 1d. at 4.
25/ ld.at5s.
26/  Marshall E. Meltor, 56 S.E.C. 695, 713 (2003).
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~* Sections 15A(b)(8) and 15A(h)(1) of the Exchange Act require NASD to provide fair

“procedures for its disciplinary proceedings. 27/ NASD Rules provide for appropriate notice to

respondents at every stage of disciplinary proceedings. 28/ Indeed, notice of the issues to be
litigated is a minimal requirement of procedural fairness. 29/ We find that NASD was required
to provide notice and an opportunity to address the imposition of the sanctions that had been
assessed for the Lincoln-related violations prior to imposing them and that the Briefing Schedule
did not provide Uberti with such notice or opportunity. Accordlngly, we d1smlss the sanctions
imposed on him for that conduct.

An appropriate order will issue. 30/

By the Commission (Chairman COX and Commissioners CASEY, AGUILAR and
PAREDES); Commissioner WALTER not participating,

Florence E. Harmon
Acting Secretary

By:(Jill M. Peterson
Assistant Secretary

27/  15U.8.C. §§ 780-3(b)(8) and (hj(l); see Robert J. Prager, Exchange Act Rel. No. 51974
' (July 6, 2005), ), 85 SEC Docket 3413, 3433 n.54 (NASD Rules must provide fair
disciplinary procedures).

28/  Seee.g. NASD Procedural Rule 9212 (providing that initial complaints must give
reasonable notice of alleged violative conduct and tules violated) and NASD Procedural
Rule 9312 (providing for notice of, and opportunity to submit briefs on, any issue to be
considered by the NAC when it calls a case for review).’

29/ Cf Morrissey v. Brewer, 408 U. S 471, 489 (1972) (finding that "minimum requlrements
of due process . . . include . . . written notice of the claimed violations . .. .")

.30/  We have considered all of the arguments advanced by the parties. We have rejected or

sustained them to the extent that they are inconsistent or in accord with the wews
expressed | m this opinion.
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"UNITED STATES OF AMERICA
before the '
SECURITIES AND EXCHANGE COMMISSION
Washington, D.C. :

SECURITIES EXCHANGE ACT OF 1934
Rel. No. 58917 / November 7, 2008

" Admin. Proc. File No. 3-12260r

In the Matter of the Application of
VINCENT M. UBERTI
10901 San Leon Avenue

Fountain Valley, California 92708

For Review of Disciplinary Action Taken by

FINRA ;

ORDER SUSTAINING IN PART DISCIPLINARY SANCTIONS IMPOSED BY
REGISTERED SECURITIES ASSOCIATION

On the basis of the Commission's opinion issued this day, it is

ORDERED that the bar imposed by FINRA on Vincent M. Uberti for violations of
Section 10(b) of the Exchange Act of 1934, Exchange Act Rule 10b-5, Section 17(b) of the
Securities Act of 1933, and NASD Rules 2120, 2210, and 2110 in connection with Donner
Corporation International, and FINRA''s assessment of costs, be, and they hereby are, sustained,
and it is further

ORDERED that the six-month suspension, $20,000 fine, and requalification requirements
imposed by FINRA on Vincent M. Uberti for violations of Section 10(b) of the Exchange Act of
1934, Exchange Act Rule 10b-5, and NASD Rules 2120, 2210, and 2110 in connection with
Lincoln Equity Research, LLC be, and they hereby are, set aside.

By the Commission.

/Klorence E. Harmon
Acting Secretary

By: Jill M. Peterson
Assistant Secretary
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General securities representatives of member firins of registered securities association
charged with engaging in private securities transactions without giving prior notification
to, or obtaining prior approval from, members. Held association's ﬁndlngs of violation
and sanctions inmiposed are set aside.
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Brian L. Rubin and Shanyn L. Gillespie, of Sutherland Asbill & Brennan LLP, and
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James W. Browne and Kevin Calandro, general securities representatives associated with

NASD member firms, appeal from NASD disciplinary action. 1/ NASD found that Browne and
Calandro (together, "Applicants") engaged in private securities transactions involving the
securities of e2 Communications, Inc. ("e2") 2/ without prior notice to, and prior written approval
from, their member firms, in violation of NASD Conduct Rules 3040 and 2110. 3/ For these
violations, NASD imposed upon Browne a six-month suspension and $25,000 fine and imposed
upon Calandro a three-month suspension and $5,000 fine. 4/ We base our findings on an

“independent review of the record and, as explained more fully below, have determined to set
aside NASD's findings of violation and the sanctions imposed.

I

Browne has been a registered representative since 1983, Calandro since 1988. In 1994,
-while working at broker-dealer Kidder, Peabody & Co., Inc. ("Kidder"), Browne and Calandro
- became partners and served clients under a joint broker number. Shortly after Browne and
Calandro partnered, Kidder was acquired by PaineWebber, Inc. ("PaineWebber").

1/ On July 26, 2007, the Commission approved a proposed rule change filed by NASD to
amend NASD’s Certificate of Incorporation to reflect its name change to Financial
Industry Regulatory Authority, Inc., or FINRA, in connection with the consolidation of

‘the member firm regulatory functions of NASD and NYSE Regulation, Inc. See
Securities Exchange Act Rel. No. 56146 (July 26, 2007), 72 Fed. Reg. 42,190 (Aug. 1,
2007) (SR-NASD-2007-053). Because NASD instituted the disciplinary action before
that date, we continue to use the designation NASD.

2/ 2 was originally known as e2 Software Corporation, but éhanged its name in April 2000. ‘

3/ NASD Conduct Rule 3040 prohibits involvement-in a private securities transaction
outside the regular course or scope of employment without providing prior written notice
to the member firm. NASD Conduct Rule 2110 requires members to observe high

- . standards of commercial honor and just and equitable principles of trade; NASD General
Rule 115 extends the applicability of NASD rules govermning members to their associated
persons. :

4/ Respondents were also ordered to pay, _joihtly and severally, $9,930.30 in costs.




. Imitial Contacts with e2

While at PaineWebber, Browne and Calandro brought in as their first joint client Jeff
Farris, an entrepreneur who had become wealthy from the 1995 sale of a software company he
founded. Farris invested about $20 million from that sale with PaineWebber in accounts that
Browne and Calandro managed.

In October 1997, Farris founded €2, whose business was to develop and sell software
designed to help companies market their products and services through e-mail. Farris asked
Browne, known to be very technologically savvy, to review the e2 business plan. Browne was

- impressed with the plan and forwarded the document to his friend and client Ian Bonner, who

was a vice president at IBM and, as described by Browne, "one of the world leaders in
technology and marketing." Bonner testified that he was "intrigued with the technology," so
much so that Bonner was instrumental in establishing a marketing relationship between IBM and
e2 and eventually became a full director of the company. :

In late 1997 and early 1998 Applicants also introduced three others to e2. Browne
introduced his longtime friend Myles Kelley, a commercial real estate broker, "to assist [€2] in
finding office space." Browne and Calandro introduced their joint client Barry McCook, a vice
president of sales at computer retailer CompUSA, to €2 in hopes that, like the large retailer JC
Penney, CompUSA would become an €2 customer. Browne stated in-a response to NASD's
requests for information that McCook "became aware of €2 when the Company solicited
CompUSA to become a customer of €2" and that "I do not recall whether it was Mr. Calandro or
I who told Mr. Farris to contact Mr. McCook about CompUUSA becoming a customer of €2." 5/
Browne and Calandro also introduced David Galinet to Farris. Galinet, a joint client of Browne
and Calandro, was the largest reseller of Hewlett Packard computer and office equipment in the
southwestern United States. Galinet became a supplier of computer and office equipment for €2
and later became a reseller of e2's software.

e2's 1998 Common Stock Offering

In the spring of 1998, €2 initiated a private offering of common shares. 6/ McCook and
Galinet purchased e2 common shares in the summer of 1998.

5/ McCook signed a letter in April 2003 stating that neither Browne nor Calandro "directly

or indirectly solicited in any way the undersigned to subscribe for or investine2 . ..
stock." As.with Browne's statements about investor Xelley, NASD offers no evidence to
refute applicants' statements that McCook was mtroduced to ¢2 for purposes other than
investing.

6/ NASD d1d not charge Applicants with any violations in connection with the 1998
common stock offering. :
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Browne and Calandro also scught to purchase common shares for their own portfolios. "In
May 1998, Browne consulted his manager, Charles Eldemire, about the PaineWebber approvals
necessary for him to purchase e2 shares. Eldemire advised Browne to submit a written request to
buy the shares, which Browne immediately completed. When Browne became concerned that e2
would close its common stock offering before PaineWebber would respond to his request for
approval, Eldemire suggested that, if Browne's wife purchased the shares in her name, no '
approval from PaineWebber would be necessary. Browne's wife purchased $50,000 (44,445
shares) 7/ and Calandro's wife purchased $15;187.50 ( 13,500 shares) of €2 common stock in June
1998.

As a result of Browne's inquiries, Eldemire wanted to purchase ¢2 stock for himself
because, he testified, internet stocks were a "hot area." Eldemire testified that he asked Browne
for e2's contact information and then called the company. On May 26, 1998, Eldemire purchased
$33,750 (30,000 shares) of e2 common stock.

Browne and Calandro told several people about the company and about their wives' 1998
purchases of e2 common stock. Calandro spoke to his brother (John Calandro) and stepfather
(Leonard Ciokajlo) about €2, and mentioned to them that Calandro’s wife had purchased €2
shares. 8/ Calandro testified, howéver, that he did not refer his brother to Farris and that he did
not arrange for his stepfather to meet Farris. Browne noted in a written response to an NASD
request for information that Browne "disclosed my investment in €2" to his father, Robert
‘Browne Sr., and "gave his name to the Company." John Calandro, Ciokajlo, and Browne Sr.

" "purchased €2 common shares in June 1998,

In late 1998 or early 1999, Browne spoke about e2 to his client, J. Robert Carter. Browne
testified that Carter co-owned an insurance company with a partner; this partner "independently
prospected ¢2 for all their insurance business." Browne explained in a written response to an
NASD request for information that Carter “is also a friend and neighbor of mine and I did
disclose to him my investment in €2." 9/ Carter purchased 2 common shares in January 1999;
Browne's wife also purchased more ¢2 common shares at this time.

In November 1999, Browne sought perrhission from PaineWebber to become an advisory
director of 2. In December 1999, PaineWebber responded to Browne's request by approving
him to serve as a full director of €2 on condition that, among other things, Browne would not
"discuss the investment merits of this entity with any PaineWebber client or PaineWebber

7/ PaineWebber ultimately approved Browne to purchase shares of €2 himself, but because
" Browne's wife made the purchase, Browne considered the approval moot. -

8/ Calandro's brother is a registered rcprcsentativ_e and investment advisor.

9/  The record does not indi¢ate whether Browne had any role in Carter's company becoming
¢2's insurer.
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Financial Advisor." 10/ An unexecuted copy of a directorship agreement between Browne and
e2 stated that Browne would "perform such duties as the Company's management may request
from time to time, including, without limitation, providing the Company with advice pertaining
to strategic planning and management . . . ." 11/ Browne explained in a response to NASD's
request for information that, as advisory director, he "engage[d] in.a wide range of networking
activities [including] mtroductlons to potential suppliers, customers, employees, and
investors." 12/ :

The Series B Offering

In late 1999, €2 initiated another round of financing, the Series B Preferred. In support of
that effort, in September 1999 and again in November 1999, e2 sent letters directly to investors
who had purchased common shares in 1998 and early 1999 soliciting them to participate in the
company's issuance of Series B Preferred stock. Eldemire, Galinet, McCook, Carter, John
Calandro, Ciokajlo, and Browne Sr., all of whom had purchased e2 common stock in 1998 or
early 1999, also purchased Series B shares. NASD points to no additional evidence in the record
with respect to Applicants' involvement with these particular transactions.

Browne sent €2's business plan to the investment banking group within PaineWebber in
hopes that the firm would underwrite a potential e2 initial public offering. 13/ Browne contacted
a regional manager at Morgan Stanley named William Vogel. Browne testified that he had
known Vogel for years and contacted him "in an effort to get Morgan Stanley's investment
‘banking department to look at e2" so that e2 would have several opportunities to find an
underwriter. Vogel purchased Series B Preferred shares.

10/  The record is unclear whether Browne sought permission from PaineWebber before
beginning his term as director. Documents in the record place Browne's start date as
advisory director on either April 15, 1999 or September 25, 2000. We need not resolve
this factual discrepancy becanse NASD has not charged Browne with failing to comply
with NASD Conduct Rule 3030 by promptly notifying his firm of an outside business

activity.
11/ This unexecuted copy is the only version of this agreement in the record.
12/ Browne was granted options to purchase 25,000 shares of 2 common stock when he

assumed his directorship, which he never exercised.

13/  Browne testified that he began promoting e2 to PaineWebber's investment banking group
in the spring of 1998. PaineWebber appears to have taken seriously Browne's
enthusiasm, as it performed due diligence on the company and, in the spring of 2000,
produced a proposal for a $20 million private placement and an initial public offering of
$75-100 million.
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Browne disclosed in a written response to an NASD request for information that he
"referred” his father-in-law, Sam Fullerton, to €2. There is no further elaboration in his responses
about what Browne did or said regarding €2, and there is no testimony from Fullerton or Browne
on the matter. 14/ Browne further stated that he had some involvement with the investment in €2
made by Sudershan Shaunak, a venture capitalist and longtime friend of Browne's father.
Browne noted, "My father actually told Mr. Shaunak about his investment in and my
involvement with €2 Communications. My father informed me of Mr. Shaunak's interest in the
Company and I requested that the Company contact him." During the hearing Browne reiterated
that it was not he but his father who "told Mr. Shaunak about €2 Software and e2
Communications." 15/ "

Three PaineWebber brokers who worked with Browne purchased Series B shares in early

2000. Pat McLochlin testified that many brokers were looking for available investments in the

" booming internet sector and that there was "a lot of talk about 2" generally and in the office.
McLochlin and fellow broker Myron Bond asked Browne if €2 needed investors, and Browne
replied that it did. McLochlin and Bond purchased Series B shares without any further
involvement from Browne. Broker Glenn Duphome, who discussed €2, among other internet
companies, with Browne, asked Browne if he could invest in 2. Browne gave e2 Duphome's
telephone number. Duphorne purchased Series B shares without further involvement from
Browne.

Calandro also discussed e2 with two persons who purchased Series B shares. There is
limited evidence in the record about these discussions, however. Calandro testified that he spoke
about €2 with his long-time friend Alex Lucido, who had an account with Calandro at
PaineWebber. Calandro said that, during a conversation about people who had recently made
money investing in internet stocks, Calandro mentioned to Lucido his wife's investment in e2.
When Lucido asked if €2 needed more capital, Calandro "probably said at some point they
might." According to Lucido's January 3, 2006 affidavit, Lucido, "{m]otivated by [his] own
interests, . . . searched for €2 on the internet, found the company's website and directly contacted
e2...." Lucido purchased Series B shares in March 2000. Lucido further stated in his affidavit
that Calandro "did not participate in any manner or in any part of the decision-making or
investment process. Ionly informed Kevin Calandro that I had made the investment in €2 after

‘the fact." Lucido had also signed a letter in April 2003 stating that neither Browne nor Calandro”
"directly or indirectly solicited in any way the undersigned to subscribe for or investine2 ...
stock." '

14/ Fullerton was not called asa witness; Browne testified but was not asked about Fullerton.

15/ Shaunak was not called as a witness. Although Browne téstiﬁed briefly about Shaunak
during his direct testimony, NASD did not question him about his involvement with
Shaunak's transaction.
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The other person with whom Calandro discussed e2 was his client Dale Taylor. Calandro
testified that he told Taylor, who published a newsletter about the computer industry and with
whom Calandro often discussed internet stocks generally, that his wife had purchased shares of
e2. Calandro testified that he "thought that [he] possibly had passed along" Taylor's name to e2.
Taylor did not purchase shares of €2, but a Taylor/Good Partnership purchased Series B Preferred
shares in March 2000. Although Calandro states in his brief that he was "aware that Mr. Taylor
made an'investment in the e¢2 Series B Preferred Stock through the Taylor/Good Partnership," the
Taylor/Good Partnership was not Calandro's client, and the record does not contain evidence
about its structure. -Calandro testified, "The Good side of the partnership I don't know anything
about. In fact, I don't know anything about the Taylor/Good partnership, per se." Like Lucido,
Taylor signed a letter to Calandro's attorney in April 2003 stating that Calandro did not solicit
him "in any way" to purchase €2 stock

On March 11, 2000, €2 closed its 1ssuance of Series B Preferred stock. Browne, in his
own name, purchased 7,143 Series B Preferred shares, and Calandro's wife purchased 2,000
shares. Bonner and Kelley, whom Browne introduced to €2 in late 1997, also purchased Series B
shares in 2000; however, there is no evidence in the record that Browne or Calandro was
involved in these transactions.

On April 11, 2000, €2's attorney sent a Unanimous Written Consent ("UWC") for
signature to Bennie Bray, who at the time served as e2's only other board member with Farris.
The UWC bears an "effective date" of March 11, 2000 and states that e2 "agreed to pay finders'
fees" to Browne and Calandro "in connection with the private placement of 750,000 shares of
Series B Convertible Preferred Stock." Noting that Browne had "requested that the shares of
Common Stock to be issued to him instead be issued to his wife Priscilla F. Browne," the UWC
states that €2 "authorize[d} the issuance" of 10,177 €2 common shares to Browne's wife and
3,137 common shares to Calandro. )

Sometime thereafter, in the spring of 2000, Browne's wife received 10,177 shares of €2
common stock in the mail from e2 and Calandro received 3,137 shares. Neither Browne nor
Calandro paid for the shares, and no cover letter accompanied them. Browne and Calandro both
assert that they did not learn of the existence of the UWC until approximately May 2003, during
the course of NASD's investigation, and that they were not expecting to be paid finders' fees.
Browne stated in response to an NASD request for information that "in or about March 2000,"
Farris had advised Browne that "he wished to have the company issue common stock in
recognition of my services as an Advisory Director," and that Farris "suggested that these shares
be issued in my wife's name because she had previously purchased shares in 1998 and 1999 and
this would lower her average price." Browne further stated that he "understood that the shares
were provided to my wife in recognition of all of my services as an Advisory Director and that
they were not compensation for the solicitation or sale of e2 shares." Calandro testified that he
received the shares in the mail in "May or June of 2000" with no explanation or cover letter,
prompting him to telephone Browne, who told him the shares were "for the overall contribution
of what we had done." It is undisputed that Browne and Calandro did not report their receipt of
these shares to PaineWebber.
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Subsequent Events

Browne and Calandro left PameWebber to join Lehman in September 2000. 16/ When
Browne joined Lehman, he disclosed his e2 advisory directorship to the firm, his receipt of
options in connection with the directorship, and all holdings of e2 stock in his own and his wife's
names. 17/ Browne "did not receive written instructions from Lehman but [he] did understand
that [his] activities were to comply with NASD Rule 3040." Browne began almost immediately
to encourage Lehman to invest in €2, 18/ commumcatmg with several of Lehman's investment

* bankers and venture capitalists in an attempt to secure Lehman's participation in €2's Series C

Preferred round of financing in early 2001. 19/

By 2001, e2 was experiencing financial difficulties. In February 2002, due in significant
part to Browne's efforts to recover his own and other sharecholders' investments, €2 consented to
the filing of an involuntary petition for bankruptcy under Chapter 11 of the Bankruptcy Code. €2
shareholders who opted to participate in the litigation trust established with Browne's assistance
had received over $1 million in distributions from €2's bankruptcy estate as of the heanng in
2006.

Subsequent to e2's bankruptcy filing, NASD's Department of Enforcement
("Enforcement") filed a complaint alleging violations of Rule 3040 by Browne and Calandro.
Cause One of the complaint alleged, "During the period from December 1999 through March
2000, Browne solicited and/or referred 24 investors to €2, all as more fully detailed on Exhibit
'A, attached hereto." Cause Three of the complaint alleged similarly that, "[dJuring the period
from January 2000 through March 2000, Calandro "solicited and/or referred nine investors to €2,

16/  There is no evidence in the record that their departures from PaineWebber were related to
their dealings with e2. To the contrary, Browne testified without dispute that a manager
at Lehman encouraged Calandro and Browne, who was one of PaineWebber's top
producers, to move to Lehman. A May 1999 letter from this Lehman manager to Browne
stressing the firm's success in recent private equity deals and encouraging Browne to visit

. the firm's Dallas office supports Browne s testimony. :

17/ The disclosure of his holdings Wwas gwen as a single number representing the total value
of all Browne's and his wife's holdings, including the 10,177 shares issued in March
2000. |

18/ - Lehman'performed due diligence on €2, and, although Lehman decided against a direct
investment in e2, it proposed a merger between e2 and another e-mail marketing company
in which Lehman had already invested mgmﬁeant capital. This merger never
materialized.

19/ See discussion infra, Section IV, regarding Browne's involvement in the Series C round.
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as more fully detailed on Exhibit 'A," attached hereto." 20/ Exhibit A is a spreadsheet that lists
the names of seventy-five purchasers of e2's Series B Preferred Stock. On this spreadsheet, a
column titled "source" lists Browne or Calandro's name next to some of the investors. The
complaint also alleged that Browne and Calandro were compensated for these activities.

Browne and Calandro filed motions with the NASD hearing officer objecting that the
complaint did not state with sufficient particularity the conduct Applicants were alleged to have
engaged in that violated Rule 3040. The hearing officer ordered Enforcement to file a bill of
particulars. There, Enforcement alleged that Browne and Calandro participated in private
securities transactions by engaging in "one or more" of a list of activities with respect to
"transactions of the investors listed on Exhibit A," and by receiving and accepting shares of €2
as a finder's fee in exchange for their participation." With respect to certain transactions related
to Calandro, including his stepfather Ciokajlo's purchase, the bill of particulars alleged that his
participation "consisted of receiving and accepting shares of €2 for these transactions after the
customers purchased shares of €2 as a result of leaming of the investment opportunity from other
customers of Calandro." Enforcement further clarified its theory of liability during the hearing,
stating that "the receipt of selling compensation alone constitutes participation in the transactions
for purposes of Rule 3040."

The NASD Hearing Panel ultimately rejected Exhibit A as "not reliable,” noting that the
document was "not an €2 corporate record, and none of the Parties presented credible evidence of
the document's origin." The panel concluded nonetheless that Browne participated in securities
transactions involving the purchase of e2's Series B Preferred shares by nine investors listed on

- Exhibit A: Bonner, Kelley, Galinet, McCook, Fullerton, Browne Sr., Shaunak, Carter, and Vogel.

However, the panel "determined that Browne did not participate in the transactions made by
other brokers in his office” whose names were listed on Exhibit A, namely Eldemire, McLochlin,
Bond, and Duphomne. The panel found that "there was no evidence that [Browne] had any
involvement with [Eldemire's] transaction whatsoever," that Browne's conduct did not constitute
"participation in any manner" with respect to the McLochlin and Duphorne purchases, and that
there was "insufficient evidence" to prove that Browne participated in Bond's purchase. The
panel concluded that Calandro participated in the Series B transactions of six investors listed on
Exhibit A: Galinet, Johi Calandro, Ciokajlo, Lucido, and Taylor, as well as Calandro's brother-
in-law, Richard Cieszowski. The panel found that Browne and Calandro were paid finders' fees
in connection with these transactions "as authorizéd by the March 2000 UWC."

On appeal, NASD's National Adjudicatory Council ("NAC") affirmed the Hearing Panel's
finding that Browne participated in private securities transactions involving the purchase of €2's
Series B Preferred shares by the same nine investors and that Calandro participated in Series B

20/ Cause Two of the complaint dealt with Browne's involvement with certain transactions
related to e2's Series C Preferred stock issuance in 2001, which we address in Section IV
of this opinion. ' :
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transactions involving Galinet, John Calandro, Ciokajlo, Lucido, and Taylor. 21/ Relying on the
UWC, the NAC also found that the 10,177 and 3,137 shares that Browne and Calandro received,
respectively, in the spring of 2000 were selling compensation "in connection with the
introduction of investors to e2 Communications and their investments in e2 Communications."

o

Exchange Act Section 19(¢) provides that, in reviewing a disciplinary proceeding by a
self-regulatory organization ("SRO"), we shall determine whether the associated person engaged
in the conduct found by the SRO, whether the conduct violated the SRO rules at issue, and
whether those rules were applied in a manner consistent with the purposes of the Exchange
Act. 22/ In conducting our review, we apply a preponderance-of-the-evidence standard to
determine whether the record supports NASD's findings that the conduct of Browne and
Calandro violated this rule. 23/

NASD Conduct Rule 3040 provides that "[n]o person associated with a member shall
participate in any manner in a private securities transaction” unless he or she provides prior
written notice to the member and, if the person has received or may receive selling
compensation, receives written permission to engage in the transaction.

Our cases have consistently affirmed a broad interpretation of the Rule and its operative
phrase, "participate in any manner." 24/ For example, we held a broker liable in Gilbert M. Hair
when he referred a customer to a specific investment instrument (certain promissory notes issued

The NAC rejected the panel's finding that Calandro participated in Cieszowski's purchase,
stating that "the record does not support a finding that Calandro had any conversations

" with or played any role in [Cieszowski's] purchase." We do not discuss Cieszowski's
transaction in this opinion, therefore, because the issue of whether Calandro participated
in this transaction is not before us.

b
o
.

I

22/ 15US.C. § 78s(e).

23/ See Seaton v. SEC, 670 F.2d 309 (D.C. Cir. 1982) (upholding preponderance of evidence
standard in NASD disciplinary proceeding).

24/ . See.e.g.,Mark H Love, 57 S.E.C. 315, 319 (2004) (emphasizing that the phrase
"participates in any manner" "should be read broadly"); See also Joseph Abbondante,
Exchange Act Rel. No. 53066 (Jan.6, 2006), 87 SEC Docket 203, 215 (noting that
"Conduct Rule 3040 is broad in scope"), aff'd, 209 Fed. Appx. 6 (2d Cir. 2006); Stephen -
3. Gluckman, 54 S.E.C. 175, 182-83 (1999) (stating that "[t]he reach of Conduct Rule

- 3040 is very broad").
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by an investment banker) and then received a commission for the sale. 25/ In Stephen J. -
Gluckman, we found a broker liable under Rule 3040 when he informed an investor that an
issuer was seeking funds, provided the investor's contact information to the issuer, helped
prepare the purchase agreements, received investor funds, and received a referral fee. 26/ In John
P. Goldsworthy, a broker violated Rule 3040 by signing the investment instruments, making
arrangements to sell them, receiving investor checks made payable to him, and accepting funds
from the proceeds of sales of the instruments. 27/ We held in Mark H. Love that a broker may
violate Rule 3040 when he specifically recommends an investment to customers and then
facilitates the mechanics of the transaction by, among other things, assisting the customers with
-transferring funds and liquidating their firm accounts to purchase the recommended
mvestments 28/

The scope of Rule 3040 is not without some limitation, however. Moreover, the
parameters of the rule must be sufficiently clear so that associated persons have fair notice of
what conduct is proscribed. 29/ Our precedent described above, while describing a wide range of

- conduct that may be considered violative of Rule 3040, delineates those parameters. We have
found participation where the applicant took specific actions to effect the particular transaction or
profited from specific involvement in a particular transaction. Hair referred a customer to a
particular instrument and received a commission for that sale. Gluckman not only provided
buyer contact information to the issuer but also assisted in completing the transactions and
received a fee for his assistance with those particular transactions. Goldsworthy signed, sold, and -
collected payment for investments and then received proceeds from the transactions. Love
recommended a specific investment and then assisted customers in funding their purchases of the
security. -

In contrast, the record before us does not establish by a preponderance of the evidence
such a factual nexus between the conduct of Browne or Calandro and the specific Series B

25/ 51 S.E.C. 374,375 (1993).

26/ 54S.E.C.at182.

27/ S5S.EC. 817, 835 (2002),

28/  57S.E.C.at320-21.

29/ Cf. Jay Alan Ochanpaugh, Exchange Act Rel. No. 54363 (Aug. 25, 2006), 88 SEC

Docket 2653, 2661 (setting aside NASD dlsmplmary action where NASD decision
broadly interpreted the scope of Rule 8210 without offering legal or analytical support for
its interpretation and requiring a “fuller exploration of the appropriate scope" of the rule);
cf. Rock of Ages Corp. v. Sec'y of Labor, 170 F.3d 148, 156 (2d Cir. 1999) (holding that
regulations satisfy due process as long as a "reasonably prudent person, familiar with the
conditions the regulations aré'meant to address and the objectives the regulations are
meant to achieve, has fair warning of what the regulations require™).
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purchases at issue. With respect to Bonner, Galinet, Kelley, McCook, and Vogel, the record does
not establish a connection between Browne's introductions of these persons to e2 and those
persons' purchases of Series B shares in 2000. Browne, in Rule 8210 responses and in testimony,
stated that he introduced these persons to €2 for non-investment purposes. Browne introduced
Bonner, an IBM executive, to e2 in 1997. Bonner helped establish a partnership between e2 and
IBM, among other contributions to 2. 30/ Browne introduced Galinet, Kelley, and McCook to
e2in 1997 or 1998. Galinet was a provider of computer and office equipment; Kelley was
expected to help e2 find office space; McCook was an executive at a software retail chain which
became a customer of e2. Browne hoped that Vogel would interest Morgan Stanley in funding
an e2 public offering. There is a considerable (or, in the case of Vogel, simply unknown) amount
of time that elapsed between the introduction of these customers and the Series B purchases at
issue. Nothing in the record contradicts Browne's assertions that his purpose in introducing these
individuals to e2 was unrelated to investing. Nothing in the record suggests that Browne was
otherwise involved in these purchases.

For some investors, there is both a lapse of time and intervening events between
Applicants' introduction and the investor's eventual purchase of Series B shares. NASD found
that Browne and Calandro were liable for having introduced to e2 six persons who purchased
common shares in 1998 and then purchased Series B shares in 2000 (Galinet 31/ and McCook, as
discussed above, and Browne Sr., Carter, J. Calandro, and Ciokajlo). NASD did not charge
Browne or Calandro with having participated in the 1998 transactions. The record demonstrates
that e2 itself solicited these common stockholders to buy Series B shares by sending letters to all
participants in the 1998 offering asking for additional investments. NASD points to no evidence
that Applicants were involved in these investors' Series B purchases.

NASD instead presents a new theory of liability under Rule 3040. NASD suggests that
"[1]t is common knowledge that start-ups often seek funding from their advisors, suppliers,
consultants, and other individuals involved with the company, and under the facts and
circumstances Calandro and Browne should have known that their introductions [in 1998] would

30/  We note that, in any event, Browne was not charged with having participated in Bonner's
purchase of Series B shares, raising an issue as to whether Browne received sufficient
notice that he needed to defend against a Rule 3040 violation stemming from his
introduction of Bonner to e2.

(8}
ja—y
e

We note that the complaint and bill of particulars allege that Browne, but not Calandro,
participated in Galinet's purchase of Series B shares. No motion was made to amend the
complaint to include a charge against Calandro with respect to Galinet's purchase.
Nevertheless, both the Hearing Panel and NAC found Calandro liable for it. Because
only Browne was charged with this transaction, Calandro was not afforded an opportunity
during the hearing to present any evidence or witnesses in his defense regarding this
transaction. We therefore dismiss the finding of liability for Galinet's purchase with
respect to Calandro on this additional basis. "

|
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lead to investments in e2 Communications [in 2000]." NASD states that Browne and Calandro
"were or should have been aware that €2 Communications, as a start-up technology company,
would have ongoing capital needs and would likely initiate a number of rounds of private
placements." Thus, NASD appears to have found that Browne and Calandro "participated” in
these transactions because they "should have been aware" that their earlier referrals to €2 would
eventually result in subsequent purchases of Series B stock. NASD's theory encompasses a much

. broader range of conduct than contemplated by the accepted definition of "participate" 32/ or by

our earlier cases, which required a reasonably close factual nexus between the participatory

conduct and a specific securities transaction. We believe that NASD has created a novel

interpretation of Rule 3040. However, NASD has provided no prior notice to Applicants of the
applicability of this new theory of liability to the proceeding against them. This lack of notice
alone raises concerns sufficient to warrant dismissal of the charges against Browne and Calandro.

Aside from the notice question, NASD fails to establish a connection between Applicants'
referrals and the complained-of Series B transactions. 33/. We explained in Love that a broker
does not violate Rule 3040 when the broker "does nothing more than refer a customer to another
investment opportunity.” 34/ Although one might reasonably conclude that wealthy individuals

. with liquid assets have the wherewithal to invest in a company, it does not necessarily follow that

they will invest in every company to which they are introduced. We also cannot conclude that,
once that investor buys stock in a particular company, he or she will necessarily do so again. We

._do not understand why the NASD Hearing Panel found that Browne and Calandro "should have

been aware" that certain individuals would invest in €2 based on an introduction to the company,
while declining to find that they participated in the purchases by the four PaineWebber brokers,
such as Eldemire, who purchased e2 shares under similar circumstances. When Browne and
Calandro raised this argument on appeal, the NAC stated without explanation or analysis that the
panel's decision contained "no such inconsistency.”

NASD argues that Browne and Calandro received selling compensation from €2, and that
this selling compensation serves as evidence of their participation in investors' purchases of
Series B shares. NASD cites the UWC, which purported to issue 10,177 and 3,137 shares to
Browne's wife and Calandro, respectively, in the spring of 2000. NASD argues that the UWC

32/  See AMERICAN HERITAGE DICTIONARY OF THE ENGLISH LANGUAGE (4th'ed.) (defining
“participate” as "to take part in something" or "to share in something").

Compare Ronald J. Gogul, 52 S.E.C. 307, 310 (1995) (finding associated persons liable
under Rule 3040's predecessor Rule 40 for referring clients "for the purpose of investing"
in certain securities and being compensated therefor) and Terry Don Wamsganz, 48
'S.E.C. 257, 258 (1985) (finding broker violated Rule 3040's predecessor Rule 40 when he
referred two clients "who wanted to acquire control of a business" to a company seeking
additional capital and then received a finder's fee). :

(7>
\IR)
—

34/  Love, 57 S.E.C. at 32].
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"unambiguously states that these shares were finders' fees earned by Calandro and Browne in
‘connection with the Series B Preferred offering . . . .” However, Rule 3040 defines "selling
compensation" as "any compensation paid directly or indirectly from whatever source in
connection with or as a result of the purchase or sale of a security." 35/ The UWC does not link
the shares given to-Browne and Calandro to the particular Series B "purchase or sale” of any of
the thirteen investors for whose purchases Browne and Calandro were charged and found liable.

Although the record contains a May 2000, internal e2 email from e2's CFO characterizing
the share issuance as "payment for Pref. B round," the email was not discussed in any detail at the
hearmg and does not identify the transactions or services for which the shares purport to be

"payment.” Similarly unhelpful are a letter Bray wrote to NASD in 2003 and Bray's hearing
testimony about the letter. That letter can reasonably be read to support Applicants' contention
that the shares were issued in recognition of their overall efforts in support of €2 and not tied to
any of the specific transactions at issue in this case. Based on the ambiguity of the UWC and the
lack of other reliable record evidence demonstratmg that Browne and Calandro received shares
from e2 as compensation for participation in the specific Series B share purchases charged, rather
than as a general reward for their support of €2, we cannot conclude that Applicants' receipt of
the shares covered by the UWC provides meaningful evidence that they participated in private
* securities transactions as prohibited by Ru]e 3040

We also find that the evidence is insufficient to find Applicants liable under Rule 3040
for participating in the purchases of Fullerton, Shaunak, Lucido, and the Taylor/Good
Partnership. The record as to these transactions is limited to referrals. 36/ With respect to
Fullerton, the only information available about Browne's connection to Fullerton's purchase of
Series B shares is Browne's own response to NASD's request for information in which Browne
simply included Fullerton's name in a list of persons Browne "referred to €2, who invested in e2."
Browne was not asked about Fullerton's purchases during the hearing, and Fullerton himself did
not testify. With respect to Shaunak, the record demonstrates only, according to unopposed
testimony from Browne and his own brief response to NASD's request for information, that
Browne requested that e2 contact Shaunak after Shaunak learned of the company from other
sources and had decided to invest.

With respect to Lucido, Calandro testified without opposition that, in the context of
general discussions about internet stocks, he told Lucido that his wife had purchased e2 shares.
Calandro also told Lucido, in response to direct questioning about whether e2 would need more
capital, that Calandro "probably said at some point they might." Lucido's affidavit supports the
conclusion that Lucido pursued this investment on his own initiative. The record does not
indicate that Calandro had any further involvement with Lucido's purchases.

35/ NASD Rule 3040(e)(2).

36/  Seelove, 57 S.E.C. at 321.
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' We also find that the evidence does not establish that Calandro participated in the Series
B purchase of the "Taylor/Good Partnership." The only evidence presented with respect to this
purchase was testimony by Calandro regarding discussions about e2 that he had with his client
Charles Taylor. No evidence was adduced regarding Taylor's relationship to the Taylor/Good
Partnership or whether Taylor or Calandro had any role in the purchase, or in the decision to
purchase, by the partnership. We therefore dismiss this finding of liability because it was not
proven as charged.

For the reasons explained above, we dismiss NASD's findings of liability with respect to
the Series B purchases by the thirteen investors at issue.

V.

Exchange Act Section 15A(h)(1) ensures fairness in NASD proceedings by requiring that l
specific charges be bréught, that notice be given of such charges, that an opportunity to defend |
against such charges be given, and that a record be kept. 37/ Count Two of the complaint alleged
that Browne participated in certain purchases of €2 common shares and Series C Preferred shares
by Steve Flory. Flory testified that, although he did purchase somme €2 common stock himself, a
limited partnership he assertedly managed, CBI-Eastchase, was the purchaser of the remaining
shares at issue. Flory also testified that he was not the majority owner of CBI-Eastchase, and that
the majority owner lent the partnership most of the funds it used to buy those shares. Thus, at the
hearing, there arose an issue as to whether Flory could properly be deemed the "purchaser" of all
€2 stock as alleged in Cause Two of the complaint.

During the hearing, Browne objected repeatedly to this apparent disparity between the
complaint and the evidence with respect to these transactions, and Enforcement responded by
moving to "conform the pleadings to the eviderice." However, the hearing officer never issued a
ruling on the motion, leaving the scope of Cause Two's allegations unclear.

‘We believe the hearing officer's failure to rule on Enforcement's motion introduced
confusion into an already unclear theory of the case. Browne's continuing objections, unresolved
by the hearing officer, suggested that Browne had not "understood the issue'" and was not

37/ 15U.S.C. § 780-3(h)(}). See also James L. Owsley, 51 S.E.C. 524, 527-28 (1993)
(dismissing "findings of misconduct on matters that have not been charged and which
respondents [did not have] a fair chance to rebut"); Paulson Investment Co., Inc., 47
S.E.C. 886, 890 (1983) (setting aside NASD findings of violation where the complaint
did not charge applicants with the deficiencies at issue and where the Commission was
unable, on the basis of its review of the record, to "conclude that applicants were
subsequently given adequate notice of these additional allegations, or a proper
opportunity to defend themselves against them").
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cannot know how Browne's defense of Cause Two might have changed or been augmented if
Enforcement had given Browne notice with more specific charges of the reasons Browne
allegedly participated in the purchases by CBI-Eastchase. 39/ We therefore dismiss this finding
of llabl]lty

. . “afforded full opportunity' to justify [his] conduct during the course of litigation." 38/ We

V.

In sum, we conclude that the record in this case provides insufficient support for a finding
that Browne or Calandro participated in private securities transactions with respect to investor
purchases of €2 Series B shares in violation of NASD Rule 3040 and dismiss those charges. We
also dismiss the findings of liability based on Flory's and CBI-Eastchase's purchases of e2
common and/or Series C stock. 40/

An appropriate order will issue. 41/

By the Commission (Chairman COX and Commissioners CASEY, AGUILAR,-and
PAREDES; Commissioner WALTER not participating). .

Florence E. Harmon | - 70

. Acting Secretary W Clitain)
- it F“fé, P @t ?’QG

38/  Wanda P. Sears, Exchange Act Rel. No. 58075 (July 1, 2008),  SEC Docket

(quotlng Aloha Airlines, Inc._ v. CAB, 598 F.2d 250, 262 (D.C. Cir. 1979) (quotmg NLRB

v. McKay Radio & Tel. Co,, 304 U.S. 333, 350 (1938))).

39/ SeeOwsley, 51 S.E.C. at 527-28. Compare Nicholas A. Codisp_oti,\48 S.E.C. 842, 845
n.14 (1987) (rejecting applicant's claim of prejudice and noting that "the record reflects
that [applicant] had sufficient opportumty to mtroduce evidence with respect to" certain
secuntles at issue in the case).

40/ Wenote that in afﬁrmmg the sanctions upon Browne and Calandro, the NAC considered
it an aggravating factor that "Browne's misconduct resulted in claims against
PaineWebber." The "claim” against PaineWebber involved a settled arbitration
proceeding brought by an €2 investor about which there is scant information in the record.
NASD elected not to charge Browne with having patticipated in this investor's purchase
of €2 shares. We would find it inappropriate to consider as aggravating information about
an arbitration settled by a person's former firm that has not been adequately developed in
the record.

I

We have considered all of the partles contentions. We have rejected or sustained them to
. the extent that they are-inconsistent or in accord with the vnews expressed in this opinion.

F-N
—
™
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UNITED STATES OF AMERICA
before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Rel. No. 58916 /. November 7, 2008

Admin: Proc. File No. 3-12926

In the Matter of the Applications of
JAMES W. BROWNE
and
KEVIN CALANDRO
For Review of Disciplinary Action Taken by

NASD

ORDER SETTING ASIDE DISCIPLINARY ACTION TAKEN BY REGISTERED
SECURITIES ASSOCIATION

On the basis of the Commission's opinion issued this day, it is

ORDERED that the sanctions and costs imposed by NASD against James W. Browne and
Kevin Calandro be, and they hereby are, set aside.

By the Commission.

Florence E. Harmon
Acting Secretary

P@terson
A stam Secrelaty
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UNITED STATES OF AMERICA
- Before the .
SECURITIES AND EXCBANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 58922 / November 10, 2008

ADMINISTRATIVE PROCEEDING

File No. 3-13289 °

In the Matter of : .
o : ORDER INSTITUTING PROCEEDINGS, MAKING
JNPHONIC, INC. FINDINGS, AND REVOKING REGISTRATION OF
(n/k/a INP Liquidation, Corp.), SECURITIES PURSUANT TO SECTION 12(j) OF
' ' THE SECURITIES EXCHANGE ACT OF 1934
Respondent. s

L

" The Securities and Exchange Commission (“Commission”) deems it necessary and

‘appropriate for the protection of investors that proceedings be, and hereby are, instituted pursuant

to Section 12(j) of the Securities Exchange Act of 1934 (“Exchange Act”), against InPhonic, Inc.
(n/k/a INP Liquidation, Corp.) (“InPhonic” or “Respondent”).

1.

In anticipation of the institution of these proceedings, Respondent has submitted an Offer
of Settlément (the “Offer”) which the Commission has determined to accept. Solely for the
purpose of these proceedings and any other proceedings brought by or on behalf of the
Commission, or to which the Commission is a party, and without admitting or denying the findings
herein, except as to the Commission’s jurisdiction over it and the subject matter of these
proceedings, which are admitted, Respondent consents to the entry of this Order Instituting
Proceedings, Making Findings,-and Revoking Registration of Securities Pursuant to Section 12(j)
of the Securities Exchange Act of 1934 (“Order”), and to the findings, as set forth below.

7 of &




III.

On the basis of this Order and Respondent’s Offer, the Commission finds' that

A. InPhonic (CIK No. 1133324) is a Delaware corporation formerly headquartered in
Washington, D.C., that, prior to its bankruptcy filing, was engaged in the business of marketing
wireless telephone and satellite television services and related equipment and support services.
From November 15, 2004 until July 31, 2006, InPhonic’s common stock was registered with the
Commission pursuant to Section 12(g) of the Exchange Act and traded on the NASDAQ National
Market. After July 31, 2006, InPhonic’s common stock was registered with the Commission
pursuant to Section 12(b) and listed on the NASDAQ Global Market. InPhonic’s stock was
delisted as of December 22, 2007, causing InPhonic’s Section 12(b) registration to be terminated
and its Section 12(g) registration to be revived as of March 11, 2008. InPhonic is currently quoted
by the Pink OTC Markets, Inc. under ticker symbol “INPC.” Respondent filed a Chapter 11
bankruptcy proceeding on November 8, 2007.

B. InPhonic has failed to comply with Sectilc-)-n 13(a) of the Exchange Act and Rules
13a-1 and 13a-13 thereunder, while its securities were registered with the Commission in that it has
. not filed any periodic reports for any fiscal period subsequent to the period ending June 30, 2007.

Iv.
Section 12(j) of the Exchange Act provides as follows:

The Commission is authorized, by order, as it deems necessary or appropriate for the
protection of investors to deny, to suspend the effective date of, to suspend for a period not
- exceeding twelve moriths, or to revoke the registration of a security, if the Commission finds, on
the record after notice and opportunity for hearing, that the issuer of such secunty has failed to
comply with any provision of this title or the rules and regulations thereunder. No member of a
national securities exchange, broker, or dealer shall make use of the mails or any means of
instrumentality of interstate commerce to effect any transaction in, or to induce the purchase or sale
of, any security the registration of which has been and is suspended or revoked pursuant to the
preceding sentence.

In view of the foregoing, the Commission finds that it is necessary and appropriate for the
protection of investors to impose the sanction specified in Respondent’s Offer.

' The findings herein are made pursuant to Respondent’s Offer of Settlement and are not binding
on any other person or entity in this or any other proceeding.




A Accordingly, it is heéreby ORDERED, pursuant to Section 12(j) of the Exchange Act, that
/ﬁ"\ -~ registration of each class of Respondent’s securities registered pursuant to Section 12 of the
‘.} Exchange Act be, and hereby is, revoked.

- T
e

‘By the Commission.

Florence E. Harmon
Acting Secretary

i

By: il M. Peterson

7 pssistant Secretary



SECURITIES AND EXCHANGE COMMISSION

17 CFR Part 200

[Release No. 34-58938] .
DELEGATION OF-'AUTHORITY T O THE DIRECTOR'OF THE OFFICE OF
COMPLIANCE INSPECTIONS AND EXAMINATIONS AND THE SECRETARY OF
“THE COMMISSION
AGENCY: Securities and Exchange Commission.
ACTION:  FinalRule.
SUMMARY:-‘ The Securities and Exchange Commission (“Commission”) is amending Rules
30-18' and 30-7* to delegate to the Director of the Office of Compliance Inspections and
Examinations (‘;OCIE”) and the Secretary of the Commission, respectiveli/; functions currently
delegated to the Associate Executive Director of the Office of Filings and Ini'orrnation Services
(“OFIS™). This re- delegatlon reflects the transfer to OCIE and the Office of the Secretary of
{ . functions prevxously performed by OFIS, Wthh was fully dissolved in May 2007. The
Comm1331on is delegating to the Director of OCIE functions relatmg to, among other things,
| _' the granting.and cancellation of the registrations of brokers, dealeis,. municipal securities dealers,
government securities brokers or government securities dealers for which the Coinmission is the -
o appi‘opriate reguiatory agency, transfer agents, and investment advisers. The Cominission is
idelegating to the Secretary of the Commission the function of authenticating all Commission
Edocuinents produced for adminisirative and judicial proceedings.

EFFECTIVE DATE: [Insert date of publication in the Federal Register|.

' 17 C.F.R. § 200.30-18: Delegation of Authorlt_y to Director of the Ofﬁce of Compilance Inspections and
Examinations. :

. ? 17 C.F.R § 200.30-7: Delegation of Authority to Secretary of the Com'mission. '

of &
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FOR FURTHER INFORMATI-ON CONTACT: For infoi*‘inatioﬁ regarding the delegation of
authority to the Director of OCIE, c;)ntact J 0th Walsh, Associate Director - Chief Counsel, at
{202) 551-6460, or Nancy 'Hansbrbughr, Ass.istanthhief Counsel, at (202) 551-6475. F.or )
information regarding the delegatio'npf aﬁthority to the Secretary of the Commission, contact
Florence Harmon, Acting Seérétafy, at (202) 551-5604.

SUPPLEMENTARY INFORMATION:

I Discussion . _

The advent of the Commission’s Electronic Data Gathering and Retﬂeval (“EDGAR™)
system in the 1980s diminished the need fqr the pfocgssing_of paper filings (formerly the primary
function of OFIS and its predeceséor offices) an_ci, as a result, the number of staff to haridle the
filings. In recognition of this diminished nged, OFIS wés dissolved fully in-May 2007, with its
functions allocated among ot‘her divisions(_aﬁd c;fﬁées_within the Commissic;n in order to achieve
greater efficiencies. Certaiﬁ of these functions aré now pefformed by OCIE énd the Office of the
Secretary of the Cqmmission.3

The Commission today is amending; Rute 30-18% and Rule 36—7,5 which specify the
functions delegated to the Director of OCIE ﬁnd the Secretary qf tlhe Commission, respectively,
to in’(;lude' functions currently 'delegated to the Associate Executive Director of OFIS in Rule 30-

11.% The functions that are being delegated to.the Director of OCIE include, among other things,

the granting and cancellation of the registrations of brokers, dealers, municipal securities dealers,

* See 17 C.F.R. § 200.30-11: Delegation of Authorfty to Associate Executive Director of the Office of F ilings and
Information Services. '

* 17 C.F.R. § 200.30-18.

> 17 C.F.R. § 200.30-7.

® 17 C.F.R. §200.30-11: Delegation of authority t.o Associate Executive Director of the Office of Filings and

Information Services. -
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transfer agents, investment advisers, and government securities brokers or government securities

~ dealers for which the Commission is the appropriaté regulatory agency.” They also includé the

functions of notif)fing a broker or dealer that has failed to comply with certain requirements of
the Securities Investor Protectioh Act of 1970 that it is unlawful to engage in business as a
broker or dealer, and of authorizing a broker or dealer to resume business upon compliance.®

The function that is being delegated to the Secretary of the Commission is to authenticate all

£

Commission documents produced for administrative and judicial proceedings.” As a result of

these re-delegations, Rule 30-11 is being removed and ;eserved.
IL Administrafive Procedlllres'Act and Other Adminisﬁtrati‘-fe Laws

The Commissien has deterrrﬁnedl that these amendme_nts to its rules relate solely to the
égency’s organization,rprocedure of practice. Therefore, the provisions of the Administrative
Procedures Act (“APA”) regarding notice ~0f proposed rulemaking and éppqﬂunities for public
participation are not applicable.” For t_hé same reason, and because these afnendments do not
substantially affect thg rights o‘erb]igatirons of non-agency parties; the provisions of the Small
Business Reguiatory Enforcement Faimness Act are not appli}cable.11 In addition, the provisions
éf the Regulatory’-FlexiBility Act, which apply only when 'notice and“comment are requiréd by

the APA or other law, are not applicable.'” Finally, these amendments do not contain any

" See 17CFR. § 200.30-11(a)-(b).
¥ See 17 C.F.R. §200.30-11(c)..

9 See 17 CFR. § 200.30-11(e).
'50U.8.C. 533

15 U.5.C. 804.

Zs5Us.C. 601-12.



collection of inférmation requiremeﬁts as defined by the Papérwork Reduction Act of 1995, as
amended."? |
HI. Cost Bgneﬁt Analysis

The Commission is Seﬁgitivc to £he costs and benefits imposed by its rules. The rule
amendments-the ICommission is adopting today re-delegate functions from the Associate
~ Executive Director of OFIS to the Director of OCIE and the Sécretary of the Commission to
reflect the transfer of OFIS’s responsibilitieé to OCIE and the Office of the Secretary. The re-
delegation will lupdate the Commission’s rules to accurately reflect that OCIE and the Office of
the Secretary arelperforming functions pfeviously performed by OFIS. The Commission does
not believe that the rule amendments will imposé any. costs on non-agency parties, or that if there
are costs, théy are negligible.
1IV.  Consideration of Burden on Competition

Section 23(a)(2) of the Securities Exchange A;t of 1934 (“Exclhange Act™) requires the |
Commission, in making rules pursuant to any provision of the Exchange Act, to consider among
other matters the impact any such rule would have onlcompetiti0n. The Commission does not
believe thaf the amendments that the Commission is adopting today will have any impact on
competition.
Y. Statutory Basis

Th_e amendments to the Commission’s delegations are being édopted pursuant to
statutory authority granted to the Commission; including Sec'tion 4A of the Exchange Act.
VI.  Text of Final Amenﬂments |

' List of Subjects in 17 CFR Part 200

B 44 U.8.C. 3501-20.



Adfrlinistrative_practices and procedures, Authority delegations (Government agencies).
R . a8 :

. i.) For the reasons set out in the preamble; Title 17, Chapter II of the Code of Federal
Regulations is amended as follows: .
PART 200—ORGANIZATION; CONDUCT AND E_THICS'; AND INFORMATION AND
REQUESTS :

1. The authority citation for part 200.subpart A continues to read in part as follows:

Authority: 15 US.C. 77;6, 77s, 77sss, 78d, '7_8d“—1-, 78d-2, 78w, 7811(d), 78mm, 80a-37,

80b—11, and 7202, unless otherwise noted. "
£k K kK
2. Amend § 200.30-7 by redesignating paragfaph-“(c) as parégraph (,d)l.
3. Section 200.30-11(e) is redesignated as; § 200.30-7(c).
g 4. Amend § 200.30-18 by 'redesighat_ing paragraph (j) as paragraph (m).
. 5. Section 200.30-11 paragraphs (a),-(b)l, and (c) are redesig—néted as § 260.30-18

paragraphs (), (k), and ().

6. Remove and reserve § 200.30-11.

By the Commission.

-

Florence E Harmon
Acting Secretary

Date: November 13, 2008

. .
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" SECURITIES AND EXCHANGE COMMISSION
Washington, D.C. '

SECURITIES EXCHANGE ACT OF 1934
- Rel. No. 58951 / November 14, 2008

Admin. Proc. File No. 3-11953r

In the Matter of the Ap'plic_ation of

LVIN W. GEBHART, IR.
and
DONNA T. GEBHART

c/o Charles F. Goria
Goria, Weber & Jarvis
1011 Camino Del Rio South, Suite 210
. San Diego, CA 92108 i

For Rev1ew of Discipliniary Action Taken by
NASD

OPINION OF THE COMMISSION

REGISTERED SECURITIES ASSOCIATION -- REVIEW OF DISCIPLINARY
PROCEEDING

Redetermination of Liability on Remand for Fraudulent Sale of Securities

The Ninth Circuit Court of Appeals affirmed the Commission's finding that registered
representatives of member firm of registered securities association engaged in private
securities trapsactions without giving prior written notification to, or obtaining prior
approval from, member. The Couirt remanded for further findings on whether
representatives violated antifraud provisions with the requisite scienter when they made
material misrepresentations and omissions in the sale of securities. Held, representatives
recklessly made material misrepresentations and omissions, and association's findings of
liability and the sanctions imposed therefor are sustained.

AL I




APPEARANCES:

F]

Char]es F Gona of Goria, Weber & Jarws for Alvm W. Gebhart, Jr. and Donna T
Gebhaxt : ,

Marc Menchel, James S. Wrona, and Michael 1. Garawsk1 for Financial Industly

_ Regulatory Authority, Inc Department of. Enforcement for NASD

Case remanded:. J anuary 1 5, 2008
Last brief received: June 13, 2008

L

This proceeding is before us on remand from the United States Court of Appeals for the

‘Ninth Circiit (the "Court").. On January 18, 2006, we issued an opinion and order (the "2006

Opinion") sustaining NASD: disciplinary action against ‘Alvin W. Gebhart, Jr., and Donna T.
Gebhart, registered representatlves formerly associated with Mutual Service Corporation, an
NASD member firm. 1/ NASD found that the Gebharts, in offering and selling over $2 million -

in unrégistered promissory.: notes from 1997 through early 2000, violated-the registration and-

antifraud prowsxons of the federal secuntles laws as well as several NASD rules. NASD found
that, because: the promissory notes were securmes no reglstrahon statement was in &ffect as to

. the notes, and no exemption applied, the Gebharts' sales violated Section 5 of the Securities Act '
- 0£1933 2/ and NASD Conduct Rule 2110. 3/ NASD found further that the: Gebharts had not

obtained prior written permission from their firm to engage in the sale of the notes, thereby

iy AIvinW Gebhart, Jr.; and Donna T. Gebhart, Securities Exchange ActRel. No. 53,136
(Jan. 18, 2006), 87 SEC Docket 437, remanded, Gebhartv SEC 255 Fed! Appx 254
(9th Cir. Nov. 21, 2007)

“On July.26, 2007, the Commlssmn approved a proposed rule change filed by NASD to
amend NASD's Certificate of Incorporatlon to reflect its name change to Financial
Industry Regulatory Authonty Inc., or FINRA, in connection with the consolidation of the
“* member-firm regulatory functions of NASD and NYSE Regulation, Inc. See Exchange
- Act Rel. No. 56,146 (July 26, 2007) 72 Fed. Reg. 42,190. (Aug. 1, 2007) Because the
disciplinary action here was taken before that date, we contmue to use the: des:gnatlon

NASD in-this opinion.

2 15US.C.§7%.

'3/ NASD Condict Rule 2110 requires adherence to just and equitable principles of trade.

-
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violating NASD Conduct Rules 3040 and 2110. 4/' NASD also found that the Gebharts violated

several antifraud provisions: Section 10(b) of the Securities Exchange Act of 1934, Exchange
" Act Rule-10b-5, and NASD Conduct Rule 2120 in connection with their offer and sale of the

notes. 5/

For selling unreglstered securities and engaging in securities transactions w1thout :
permlssmn from their firm, NASD barred Alvin Gebhart and suspended Donna Gebhart for one
year and fined her $5,000. For their violations of the antifraud provisions; Alvin Gebhart
received another bar, and Donna Gebhart recerved a second one-year suspension (to be served
concurrenﬂy with her first suspension) and a $10, 000 fine. We sustamed ‘both NASD's findings
of wolatlon and the sanctions imposed. ,

I3

Followmg issuance of the 2006 Opinion, the Gebhans appealed those portions of the

.decision that found the Gebharts liable for selling securities without their firm's permission and

for engaging in fraud. 6/ O%J\Iovember 21, 2007, the‘Court of Appeals affirmed the findings of
liability with respect to the!Gebharts' selling of securities without firm permission. 7/- However,
the Court reversed the findings that the Gebharts had engaged in fraud, vacated the sanctions
based-thereon, and remanded the mattér "for further findings on the factually intensive question
of whether the Gebharts acted with the requisite scienter” to support the findings of fraud. 8/ In
this opinion we address the Court's concerns, focusing on whether the Gebharts acted recklessty

- when they offered and- sold the securities at issue in this case. 9/ We find that the Gebharts'

4/  NASD Conduct Rule 3040, titled "Private Securities Transactions of Associated
Persons," prohibits involvement.by associated persons of member firms in a transaction
outside the regular course or scope of employment without providing prior written notice
to th'e rnemb'er firm.

| 5/ _ 15US.C. § 78]('b) 17 CF.R. § 240.10b-5.- NASD Conduct Rule 2120 prohibits fraud in

the offer and salé of securities.

6/ The Gebharts did not contest, in their-appeal to the Court, the finding that the promissory
notes in question were securities and that the Gebharts violated Securities Act Section 5
and NASD Rule 2110 by oﬁ'enng and selhng the unregistered notes. Those findings are
therefore final.

1/ Gebhart v. SEC, 255 Fed. Appx. at 256.

8 Id

9 In reachlng our decision, we have considered the arguments of the parties in briefs

submitted pursuant to a scheduling order issued on February 6, 2008 as well as an order.
issued May 29, 2008 granting a request by the Gebharts to submit supplemental briefing
(contmued )
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conduct did, in fact, satisfy the Court's definition of recklessness for the reasons explained

“below.

1L

For purposes of this opinion, the pertinent facts are as follows. The Gebharts were

_-securities salespersons with Mutual Service Corporation ("MSC"), a broker-dealer and member
of NASD. From 1997 to 2000, the Gebharts offered and sold to their clients nearly $2.4 million

in unregistered promissory notes, ("Notes") issued by MHP Conversions, LLC ("MHP"). MHP
sold the Notes purportedly to finance the conversion of mobile home parks to resident ownership.
MHP's sales literature represented that a related company, Community Service Group ("CSG"),
would purchase the parks from the owner and then assist the park's residents with legal and
financial arrangements so that they could ultimately purchase the property themselves.

Gebhan who has been in the secuntles industry since 1983 learned about the Notes in
late 1995, while working at Mutual of New York ("MONY"), from another MONY. salesman
named Jack Archer. Gebhart thought highly of Archer, an ex-Marine and Vietnam veteran with
more experience selling securities than Gebhart. Archer had a short discussion with Gebhart in
which Archer briefly described the MHP trailer park program and asked if Gebhart would be
interested in it. Gebhart referred three of his clients to Archer; all three invested funds with '
Archer, who paid Gebhart a finder's fee. 10/ According to.the Gebharts, the fact that these clients
did not complain about theif investments later served as a basis for their recommendation of the

Notes to others: oo : A

The Gebharts understood that MHP was created to issue the Notes that were sold to

* individual investors to raise the funds necessary for CSG's puichase of the parks. However, the

record is unclear as to these entities' actual roles in any transactions related to the ownership
interests in the parks, and the Gebharts' own understandmg of the mechanics of these transactions
was vague. For example, asked why the Notes were issued by MHP, Gebhart testified, "Because

9/ (...continued) : '
on the relevance of a recent demsmn of the United States District Court for the Southern -

District of California, SEC v. Platforms Wireless Int'l Corp., 559 F.Supp.2d 1091, 1096-
97 (S.D. Cal. 2008) (defining recklessness in the context of fraud as ™a highly
unreasonable omission, involving not merely simple; or even inexcusable negligence, but
an extreme departure from the standards of ordinary care, and which-presénts a danger of
misleading buyers or sellers that is either known to the defendant or is so obvious that the
actor must have been aware of it" and noting that "'recklessness only satisfies scienter
under § 10(b) to the extent that it reflects some degree of intentional or conscious
misconduct" (quoting Hollinger v. Titan Capital. Corp., 914 F.2d 1564, 1569 (9th Cir.
1990) and In re Silicon Graphics, Inc. Sec. Litig., 183 F.3d 970, 977 (9th Cir. 1999))).

10/ Neither NASD nor we based any findings of liability on these three referrals.'
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of the fact. tHat the parké when they were trying to do a park [Archer] would tell us, 'T have this.

. park that's going through a conversion.'! We-would get the name of the park to be done and get

the check made out to'that name and then it wouldn't work for some apparent reason and the

"check would be given back to the client. This is an easier way of facilitating the process, is what

he explained to me." The Gebharts made no effort to understand or investigate why their clients

- were being sold second (and not first) deeds of trust, nor did they know. or inquire about the

identities of the first trust deed holders or the amounts of those outstanding first trust deeds.
When asked to explain the process MHP used to issue and secure trust deeds on trailer parks it
was converting, Donna Gebhart was unab]e to describe it, testlfymg, "I wish I could explam it

" more. Iwish I would have known mote."

The MHP Notes had one-year terms with fixed interest rates of 18% for new investments

" and'14% on reinvested funds. Each Note stated that it would "ultimately be secured by a deed of
' trust” on the‘particular park to be purchased with the funds, but that "[u]ntil sich time as said

deed of trust is recorded, the sole asset of [the issuer] will be a deed of trust for the property
known as Eastern Trailer Park . . . in the amount of $100,000."

In late January 1996, Gebhart left MONY to join MSC,; his wife soon thereafter became a

" registered-representative and joined himn in selling insurance and mutual funds and providing

financial planning services in their California branch office. On October 2, 1996, at Archer's
suggestion, the Gebharts themselves invested $7,000 in the Notes. 11/ On October 23, 1996,
Archer asked the Gebharts if they were interested in selling Notes directly to their clients. The

-Gebharts had a lengthy discussion with him about the Note program. Archer represented that he
" had done his own due diligence and had received peimission from his own firm to sell the Notes.

In fact, Archer did not receive permission from his firm to sell the Notes. 12/ Archer also told
the Gebharts that "all of the ‘govemmentalragenmes were involved," "the parks were in good
shape," "had a lot of equity in them,"” and were only "45 to 55 percent leveraged." The Gebharts

“had also received from Archer a packet of marketing materials prepared by the issuer. 13/

11/  The Gebharts eventually purchased nearly $70,000 in Notes, though some portion of this
amount represents reinvestment of funds from matured Notes. As noted infra, the
* Gebharts had about balf this amount invested in Notes when MHP eventually collapsed in
the spring of 2000.

12/ Archer was a named respondeht in the proceedings before NASD, but he defaulted and
‘'was barred by NASD from associating with any member firm.

13/  This included a sample promissorynote, a "brochure” that featured a printout from CSG's
Web site describing its park-coriversion business, several local newspaper articles that
reported successful park conversions, several one-page descriptions of converted parks,
and "pro forma" financial information for one park conversion that provided a brief
projected cash flow analy31s anid an investment summary that sketched the outlines of
(continued.. )
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The Gebharts dlSCl]SSed the MHP Note program w1th the1r firm, MSC, in a smg]e phone -
call soon after their conversation with- Archer. Alvin Gebhart testified that, during this call, he ..

had a relatively lengthy conversation with the compliance dlrector at MSC, during which Gebhar? . K
.explamed the program in-detail, disclosed:that he would be recelvmg commissions on the sales,
and answered "a lot" of questions. The MSC compliance officer testified that the cail was "a

casual ﬁve-mmute conversatlon“ in which Gebhart told him "very little" about the Notes.
However, the parties agree that MSC did not give pérmission to the Gebharts to sell the Notes -
during that teléphone call. The Gebharts forwarded a copy of the MHP marketing materials by

. courier to MSC but never received a response. Nevertheless, the: Gebharts began offering and.
'sellmg MHP Notes to thetr c11ents a few months later, in early 1997. -

In addition to hawng.Contactgd_MSC for permission to sell the Notes (permission they
never receivéd), the Gebharts made -available to MSC auditors in November 1997 and February

11999 their transaction logs and client files that contained some evidence of MHP Note purchases:

The auditors did not raise any objections to the Note program. Although the Gebharts appear to
have made no attempt to hide from the MSC auditors information about the MHP Notes, it is

' unclear whether the audltors actually saw any of the ewdence of the purchases

_The Gebharts' admm:stratlve assistant also contacted MSC'S operations department in ;

‘September 1998 to inquire whether funds held i in a retirement account could be used to purchase

an MHP Note, and MSC's ‘operations department faxed its approval-of the MHP Notes for

-holding-in a 403(b) account. The Gebharts' office assistant testlﬁed in a deposition in a related

civil case that this communication with MSC about the Notes was limited solely to finding out
what administrative steps the client needed to take to hold an MHP Note in her 403(b) account.
Ultimately, two Note purchases were made with 403(b) funds, and the paperwork for these
purchases cleared MSC's operations department without comment. It is undisputed, however,

- that MSC's compliance department, which was responsible for approving outside business

activities, did not review these transactions.

Nevertheless, Gebhart testified that he had done "the proper due diligence" by talkmg to -
Archer, contacting MSC, and visiting two of the trailer parks to be converted. Other than these '

13/ (..continued) o ' \ | |
- CSG's plan to borrow funds to convert the park. MHP was mentioned in these materials
only in that the company's name appeared on the cover of the brochure along with CSG's.
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two site visits, the value of which was questlonable 14/ the- Gebharts made no attempt to gather
information on the mdmdual parks in which their chents would be investing through MHP.

The Gebharts concluded that the Note program was a successﬁll venture because they
"didn't hear-any complaints” from early investors. The Gebharts neither sought nor possessed
any information about the management or financial health of MHP; apparently considering it

* irrelevant: Gebhart testified that he never imparted any information about MHP to clients

because his clients "were, as I saw, lending money to a mobile home park itself." According to.

" Donna Gebhart, "[i]t was always our understanding that [MHP] wouldn't have done a conversion
.on a park that wasn't — that didn't have good cash flow and that would be a deal worth them -

- _doing." Donna Gebhart did not explain what parameters she believed MHP used to determine if

-a-deal was "worth domg," but testlﬁed that she simply “had fmth with everybody that was

involved that it was a good program.”

In selling the Notes to their clients, the Gebharts presented the MHP program as an option
for investors who needed a substantial, fixed monthly income. For éxamjjle investor Maribeth
Trogdon, a recent widow with two dependent children whose only income was from a part-time
teaching job, testified about her discussions with the Gebharts in a deposition in a civil case
brought-agairist Gebhart and MSC by clients who bought MHP Notes. 15/ Trogdon testified that
the Gebharts recommended that she invest a large portion (more than a third) of the life insurance

14/ Gebhart testified in a c1v11 deposmon in a related case that these site visits consisted of

the following:

What we did is I went up to the Flinn Springs trailer park, drove in, looked around

* to see the quality of it, to see¢ if it's there, if it's a bona fide piece of real estate,
there were mobile homes on it, people living in those mobile homes, whether it
was upkept - kept up. Same thing in Aviation. I drove in, looked-around, see if
there's people living there, if mobile homes were there. In fact, they were.

In this connection, we note that the Gebhaﬂs chents eventually invested in several other .
parks in addition to the two'that Gebhart visited.

15/. NASD declined to base findings on depositions from Trogdon and other customers given

in related civil proceedings brought by Note purchasers against Archer, the Gebharts, and
their firms (the "Noteholder suit"). However, we see no reason not to consider this
evidence. The Gebharts' lawyer was present during these depositions, and never objected
to their inclusion in the record below (nor have the Gebharts objected subsequently).
Moreover, the testimony appears credible in that the customers make similar assertions
about what they were told by the Gebharts. See Frank J. Custable, Jr., 51 S.E.C. 643, 648
(1993) (finding that "similarities in each customer's [challenged] testimony regarding the
salesperson's] behavior and treatment of them" strengthened finding of credibility). The
testimony is also consistent with that of the Gebharts themselves.
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proceeds from her husband's death into MHP Notes to replace-her husband's income. Notes that
Trogdon made in preparation for the deposition state that "[t]he investment was presented to me
as a proven, long term way for me to receive a substantial monthly income." 16/ Trogdon also
testified during the deposition that, when. she asked the Gebharts how she could:be sure the -
moriey she was putting toward the MHP Note "isn't being sent to Tahiti," the Gebharts replied
that MSC "looks at all our busmess and would tell them if there was anythmg incorrect by
law." 17/ : . ,

Irivestors- testified that the Gebharts told them that the Gebharts had invested their own
money in the Notes and that the program had so-far been successful. Investor Donald Townsend, .
a retiree looking to supplement his retirement income "to take care of the bills," testified that
Gebhart represented that MHP was "basically solvent and steadily. growingf,] obtammg more
parks[,] and had been paying the monthly interest W1th no problems.” At the hearing, Gebhart
confirmed that he believed the trailer park program was a successful-venture because he "didn't
hear any complaints" from the three clients he had refen’ed to Archer in early 1996.

Investors also testified that the Gebharts-informed them that the MHP. Notes would be
secured by recorded deeds of trust, and that the parks would serve as sufficient collateral to
secure all investments:in the event of default. - For example, Townsend testified, "I was told that .
[MHP] would purchase the mobile home parks with the money that's being loaned to them and

" that they would eventually secure the property with trust deeds . . . ." 18/ Investor Larry Tickel, a

disabled former Wal-Matt store manager, testified thatthe’ Gebharts assured him that “there was

" no fisk because [the Note] was secured by a deed of trust and then that [the parks] would not be

overbought. So that way, if they had to s¢ll the place, we would still get our money back."
Following up, the NASD attorney asked Tickel, "Is that what Mr. Gebhart told you, that there
was no risk?" Tlckel responded, "Right." 19/

Similarly, Sylvia Kerr, a dlsabled former court _repbrter who made a total of four
investments in MHP Notes, testifiéd in a deposition in the Noteholder suit that she "didn’t want

16/ Trogdon invested $160,000 in an MHP Note in March 1999. Trogdon, and all other
-investors whose testimony 1s cited in this opinion, represented in a signed proof of claim
submitted to the district court handling MHP's bankruptcy that MHP failed to record a
trust deed securing their promissory notes, and there is no evidence in the record that
- refutes the investors' claims.

17/ The Gebharts corresponded with their customers usmg letterhead that stated "Securities
offered by Mutual Service Corporation.”

18/  Townsend in_vested $40,000 in an MHP Note in June 1998; he re-invested those funds in
anottier Note and added another $2,200 to his investment in June 1999.

19/  Tickel invested $20,000 in an MHP Note in August 1999.
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to have an);'risk" with the money she wanted to invest, and she "rememberéd us laughing and

-them [i.e., the Gebharts] saying, "Well, if you don't want to take any risk, this would be the place

to put your money again." 20/

The Gebharts' recollection of their. repfesentaihons to their clients is consistent with the
clients' testimony. Gebhart testified that he told clients, "If they invested into [an MHP Note]
they would.get a recorded deed of trust. 1f the worst case scenario came down they would be part
owners.of that park." Donna Gebhart similarly testified, "If [clients] asked us about it, either
[Gebhart]-or I would say the type of thing it is; they are mobile home park conversions. We
would give them the knowledge we had about them and we would tell them that they would own
a piece of the park . . .. [I])fit was like worst case scenario, if something happened and the park
were to default, we al] would own a portion and we could be able to sell the park and we would .
all-get cashed out."

However, MHP did not provide copies of the deeds of trust suppoéedly securing the
Notes unless an investor requested one, and very few investors made such a request. The

-Gebharts recalled seeing one client's trust deed, but did not recall seeing any recording

information. The Gebharts never asked for, nor received, a copy of the deeds of trust purportedly
securing their own Notes. Indeed, the Gebharts point to only one trust deed contained in the -
record before us that was recorded; however, that recordation occurred in 1995, well before the
Gebharts began selling Notes to- their clients. * Aside from the ambiguity of the recording status of
the deeds purportedly securing their clients' Note purchases, the Gebharts did not have any

.information about the value of the properties that were intended to serve as collateral and did not
know how many of these deeds of trust were supposedly filed against each property or the extent .

to which the properties were otherwise encumbered.

The Gebharts had essentially no contact with the issuer. Archer handled all the
paperwork for the Gebharts' clients who bought MHP Notes and told the Gebharts not to contact
MHP or CSG directly. Gebhart testified that he spoke to the principal of MHP once about an

"administrative matter," but on the few other occasions the Gebharts tried to contact the
company, the staff "kept referring [the Gebharts] back to Archer." Archer shared his -

- commissions with the Gebharts, paying them checks drawn on his personal bank account. 21/ -

They wére paid 6-7% for new purchases and 3:4% for reinvested funds. By early 2000, the
Gebharts had sold over $2.4 million in MHP Notes to more than forty clients, for which they
received over $110,000 in.commissions.

20/ Kerrinvested $10,000 in' an MHP Note in J anuary 1998; she re-invested those funds in
new Notes in February 1999 and February 2000. In September 1999 Kerr made an
additional Note purchase in the amount of $11,000.

21/ Archer testified in a deposition in the Noteholder suit that the commissions he earned on
MHP Note sales represented more than half of his income in 1998 and 1999. *
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In April 2(')00,- MHP stopped making interest payments on the Notes. By this time, cliehts
of the Gebharts had over $1.5 million invested in the securities; the Gebharts themselves had

_about $36, 000 invested. .On May 3, 2000, MHP sent a letter to Noteholders explaining that an
" illness of the company's owner was causing "cash flow problems.” MHP claimed that

approx1mately $605,000 worth of Notes had been secured by recorded deeds of trust but revealed
that MHP owed nearly $3.7 million to holders of its-promissory notes. 22/

The Gebharts reported in a May 2000 letter to their fum describing the collapse of the
MHP Note program that "all of the mobile home patks-appear[ed] to be substantially -
overencumbered," and that they had "no way of knowing this until May 11th of this year, when
Mr. Archer showed us his note obligations." By their own admission, the Geébharts had been

. unaware that, by May 2000, Archer's clients had invested over $2 million in the same parks in

which the Gebharts' own clients had invested over $1.5 million. By October 2000, the Gebharts

‘had learned that MHP and related entities owned only "$500,000 - $700,000 in net assets” plus

an insurance policy on the life of MHP's owner in the amount of $1 million. . After the Gebharts

* -notified MSC of MHP's collapse, MSC investigated the matter and, on August 11, 2000,

terminated the Gebharts' assocmnon with the firm.

Following MHP s.collapse, the Gebharts took steps to recover the money that they and
their clients had invested, including filing a petition for involuntary bankruptcy against MHP.
Purchasers of MHP Notes sued Archer, Gebhart, MONY, and MSC. When the Gebharts'
liability insurer refused to indemnify Gebhart, 'the Gebharts sued the insurer to force it to pay for
Gebhart's defense and any damages awarded to the Noteholders. The Gebharts‘ clients uItlmately
recovered approximately 84% of thelr investments.

IIL

Exchange Act Section 10(b), Exchange Act Rule 10b-5, and NASD Rule 2120 prohibit
frandulent and deceptive acts and practices in connection with the offer, purchase, or sale of a
security. Violations of these provisions may be established by a-showing that persons acting with
scienter misrepresented material facts or "engage[d] in deceit” in connection with securities

transactions. 23/

" The 2006 Opinion found that the Gebharts made misrepresentations and omitted to state

. facts necessary to make other statements not misleading in connection with theéir offer and sale of

22/ Itisunclear whether MHP's representation that $605,000 worth of Notes had been
secured by recorded deeds of trust is accurate. Even if true, however, the Gebharts point
to no evidence, and we have found none, that any of their own clients’ trust deeds were

recorded

23/ Basiclnc.v. Levmson 485U.S: 224,239 n.17 (1988), Emst & Ernst v. Hochfelder, 425
U.S. 185, 193 n.12 (1976); Rule 10b-5(c), 17 CFR § 240.10b-5. .
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over $2.4 million in MHP Notes to their customers. The Gebharts testified that they told

. customers that investments in the Notes would be secured — and therefore risk-free — because

second deeds of trust:on the properties purchased with client funds would be recorded, and
because, in the event of a default on the MHP Notes, clients could recover their investments by
foreclosing on the properties and liquidating the collateral. ‘These statements were false: second
deeds of trust purportedly securing the MHP Notes purchased by the Gebharts' clients in 1999
and 2000 were not recorded and, even had they been recorded, the properties would have been
substantlally overencumbered 24/

The' Gebharts also failed to tell their clients throughout the relevant period that their

recommendation of the Notes as a sound investment was not based on a thorough investigation

but on statements made in MHP's marketing materials, representations by Archer, site visits the
Gebharts made to two parks.that confirmed nothing but that these particular parks existed, the -
absence of comp]amts from other customers, and the silence of MSC and other entities. We
found that these misrepresentations and misleading omissions were material, 25/ and the Court of ~
Appeals did not disturb that finding.

We turn now to the question of whether the Gebharts acted with scienter in misleading
their clients: As the Court of Appeals stated, "[s]cienter may be established by a showing that the
[respondent] acted recklessly." Citing the definition of recklessness articulated in Sundstrand
Corp. v. Sun Chem. Corp., the Court explained that "[r]ecklessness in this context is 'a highly

24/ - The Gebharts argue. that there is insufficient evidence to determine wheéther any of the

deeds of trust of customers who were purportedly defrauded were properly recorded.
Thus, they assert that there is no basis for finding that the Gebharts-misrepresented that
status to customers. .

We disagree. The Gebharts admitted more than once during the hearing that they
generally told clients who purchased MHP Notes that their investments would be secured
by recorded déeds of trust, as discussed infra. Moreover, NASD specifically asked
Gebhart whether he told all the clients named on a stipulated list of all forty-five Gebhart
clients who purchased Notes "that the trailer parks were secured by a recorded deed of
trust." Gebhart replied, "As best I recall, yes." Although the record does not show
whether deeds securing Notes purchased before 1999 were recorded, all of the forty-five

.Gebhart clients who purchased Notes in 1999 and 2000 represented in court filings in
MHP's bankruptcy that MHP failed to record a trust deed securing their promissory notes.
The Gebharts introduced no evidence, and we are aware of no evidence, that contradicts

. those client representations.

25/ A fact i$ material if there is a substantial likelihood thata reasonable investor would have

-considered the fact important in making an investment decision, and disclosure of the
omitted fact would have significantly altered the total mix of mfonnatlon available.
Basic, 485 U.S. at 231-32.
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unreasoriable omission, involving not merely simple, or even inexcusable negligence, but an
. -extreme departure from the standards of ordinary care; and which presents a danger of misleading
buyers or sellers that is either known to the defendant or is so obvious that the actor must have

been aware of it."" 26/ The Court 'theri_desc_ﬁbed'.objective and subjective components of
recklessness. The objective component asks what a reasonably prudent securities professional

~ under the circumstances would have done, while the subjective component Jooks at an actor's
- actual state of mind at the time of the relevant conduct. As examples of situations in which a

defendant would escape liability under the subjective component, the court in Sundstrand
identified cases in which "a defendant genuinely forgot to disclose information™ or where the
omitted information "never came to his mind." 27/ The Court al$o asked us to address the
situation in which a respondent seeks to establish a good faith defense to scienter.

After further review of the record in light of the Court's remand opinion, we remain -
convinced that the Gebharts' conduct satisfies this definition of recklessness. The Gebharts made

-critical representations — those related to the safety of the Notes as an investment — without having
. performed any meaningful investigation into the actual securitization of the Notes. This created

the substantial risk — which would have been obvious to any reasonable person and which must -
have been obvious to the Gebharts — that their representations were not true. Evidence from the
Gebharts about their subjective belief is not sufficient to overcome these conclusions.

The Gebharts admit that they told clients who'invested in MHP. Notes that they "would get
arecorded deed of trust” and that the "worst case scenario” was that the investors could sell the
park and all investors would "get cashed out.” Yet the Gebharts knew they had no direct
knowledge of the truth or falsity of these statements. The Gebharts testified that they remembered
seeing only one client's trust deed but did not recall any recording information for that single deed.
They never even saw, or requested to see, the trust deeds purportedly securing their own Note ,
purchases. The Gebharts made no effort to investigate or understand why their clients were being
sold second (and not first) deeds of trust; no effort to identify the first trust deed holders or the
amounts of those outstanding first trust deeds; and no effort to ensure their clients’ investments
were actually being secured by recorded trust deeds.

Nor did the Gebharts have any direct knowledge about the value of collateral supposedly -
securing the Notes. Although Archer claimed that no park would have more than ten investors
and that the parks would be only 45-55% leveraged, aside from Archer's assertion, the Gebharts

26/  Gebhart v. SEC, 255 Fed. Appx. at 255 (quoting Hollinger v. Titan Capital Corp., 914
© F.2d 1564, 1569 (9th Cir. 1990) (quoting Sundstrand Corp. v. Sun Chem. Corp., 553 F.2d .
1033, 1045 (7th Cir. 1977))). The Seventh Circuit recently observed with respect to the
‘Sundstrand recklessness standard: "When the facts known to a person place him on
notice of a risk, he cannot ignore the facts and plead ignorance of the risk." Makor Issues

& Rights, Ltd. v. Tellabs Inc., 513 F.3d 702, 704 (7th Cir. 2008).
27/  Sundstrand, 553 F.2d at 1045 n.20.
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-had no way of knowing if those statetnenits were true because the Gebharts admit they made no-

effort to confirm them.. Indeed, the Gebharts testified that they did not keep track of the number
or amount of investments.their own clients made in each park and did not know or ask how many

. of Archer's clients were investing in those same parks; nor did they know how many investors,
- referred perhaps by other representatives or other intermediaries like Archer, might also have been-
. purchasing Notes. 28/ The Gebharts admitted they never sought or examined any information or

documents that normally help to estimate the value of real property, such as an appraisal, prior
sale history, title report, or the like. They simply made no effort to confirm that the parks had
sufficient assets to pay for the return of their clients' investments after any necessary payments to

' other lienholders.

Instead of making any effort to confirm the truth of their statements to clients, the
Gebharts claim to have substituted reliance on the vague and conclusory statements made in the
issuer's marketing matenials, the incorroborated representations of Archer, site visits the Gebharts
made to two parks, the silence — interpreted without question, confirmation; or follow-up by the
Gebharts as comprehensive approval — of MONY, MSC, and other entities, and the absence of

" complaints from the customers to whom they had already sold Notes. 29/ As Donna Gebhart put

it, they simply "had faith with everybody that was involved that it was a good program."

28/ Although the record indicates that Archer and the Gebharts wéré the-only representatives
selling MHP Notes, the Gebharts do not appear to have been aware of this fact at the time
they were selling the Notes.

29/ The Gebharts.claim that they relied in part on due diligence they believed was being
performed by First Regional Bank, where certain of their customers maintained custodial
‘accounts. They argue that the bank representéd, in its investment authorization form, that
when a customer wished to purchase a deed of trust with custodial funds, the bank was
required to review escrow instructions, which "would reflect . . . the trust deed to be
recorded.” The fact that the bank would review trust deeds securing Notes purchased
with custodial funds supposedly gave comfort to the Gebharts that their clients'
investments were secured. :

However, the bank's form notes only that, as part of its review for "administrative
feasability," the bank expected to review the "proposed” promissory note before
disbursing funds. The form states that the investor must forward to the bank "original
documents” such as a "recorded mortgage/deed of trust,” and specifically disavows
-responsibility "for obtaining these documents or verifying the position of the investment,
e.g., first or second mortgage/deed of trust." The record does not demonstrate that the
Gebharts had any relationship with the bank that would have permittéd them to conclude
that the bank's intemal review processes precluded any need for their own due diligence.
Moreover, if the Gebharts considered it to-be MHP's responsibility to eventually provide
recorded deeds of trust to the bank, ﬂley made no effort to ensure MHP (or anyone else)

was doing so.
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The Gebharts' mlsplaced "falth" does not overcome our finding of recklessness g1ven the E
obvious warning signs that some mveshgahon was necessary. For example, the Gebharts were

" . effectively precluded from having any direct contact with MHP, which was purportedly:

responsible for securing the Notes, and were paid their commissions by ‘Archer, through his own.
personal account; not by MHP. 30/ Moreover, the Notes explicitly stated that each Note would be
collateralized by only a single'(never—changing) asset purportedly worth $100,000 until the Notes
would be "eventitally" secured by recorded deeds of trust, with the result that when a particular
park attracted more than $100,000 worth-of Note purchases, those investments would be

insufficiently collateralized, by the very terms of the Note program, unless and until second trust

deeds securing the Notes were recorded. Further, the Gebharts' investors, as second trust deed
holders, were by definition subordinate to holders of first trusts should the parks' creditors need to

foreclose, making it even more critical that the Gebharts confiim their clients' chances of
- recovering their investments. 31/ Yet the Gebharts ignored these facts, performed no

investigation, and asserted the truth of critical matters with nio objective, independent basis for
doing so. This constitutes reckless conduct and the Gebharts are legally bound as knowing of the
risk of misleading thelr clients. 32/

30/ Sce ay [jouston Meadows, 52 S.E.C. 778, 785 (1 996) (finding that salesman of a
registered broker dealer made misrepresentations that were reckless, based in-part on a
- denial of unrestncted access to the issuer's records even though salesman claimed "not to-
have been troubled by thls development"), affd, 119 F.3d.1219 (5th Cir. 1997).

31/ Ttis also unclear whether there may have been other second trust holders who, by virtue
of having recorded their interests first in time, would have priority over MHP Note
purchasers. There is no evidence that the Gebharts con31dered or investigated this
p0831b1hty

32/ As explained by the Sundstrand court:

Under this definition [of recklessriess], the danger of misleading buyers must be

" actually known or so obvious that any reasonable man would be legally bound as
"knowing, and the omission must derive from something more egregious than even
"white heart/empty head" good faith. While this definition might not be the
conceptual equivalent of intent as a matter of general philosophy, it does serve as
a proper legally functional equ:valent for intent, because it measures conduct
against an external standard which, under the cucumstances of a given case,
results in the conclusion that the reckless man should bear the risk of his
omission. When measured against this external standard, it may be said that such
a reckiess man "has use[d] or employ[ed a] deceptive device" within Sechon

10(b).

553 F 2d-at 1045 (citations omitted). See also Mcleanv. _Alexander, 599 F.2d 1120,
1198 (3d Cir. 1979) ("[F]raud 'includes the pretense of knowledge when know]edge there
: (contlnued 2)
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- . ; ' Thé Gebharts nevertheless argue that they should not be-found liable for fraud because
hst they acted in good faith, and therefore without the requisite state of mind. They contend that, as
' found by the NASD Hearing Panel, the Gebharts "truly believed that they had fulfilled their
responsibilities to assure that MHP and CSG were appropriate investments . . . ." The Hearing
* Panel decision on this point was overturned by NASD's National Adjudicatory Council ("NAC™),
which found that the Gebharts were reckless and concluded. that.the four factors identified by the
Hearing Panel provided "scant reasons for the Gebharts to believe they had fulﬁlled thetr duty to -
investigate." The NAC decision is NASD's final.action. 33/ .

The Court of Appeals in its remand opinion 1dent1ﬁed subjective and objective
components in an analysis of recklessness, and we acknowledge the Gebharts' assertions that they
believed they had done enough to confirm the truthfulness of their statements to clients. We
consider evidence of good faith to be relevant to-a determination of whether a respondent acted

_ with the requisite state of mind. That evidence must be considered-with all other evidence of’
knowledge or recklessness because the reasonableness and, therefore; the eredlblhty of that claim
of good faith must be evaluated in liglit of the cifcumstances of each case and in light of the
conduct expected from a reasonable person. :

The Court questloned whether. the 2006 Opinion should be interpreted as holdmg that
good faith cannot be adefensetoa finding of scienter whenever the evidence indicates that the
_ respondents-lacked a "reasonable basis for recommending the [securities], because they failed to

y discharge [their] duty to investigate before making the recommendations.” 34/ The Court seems
. concerned that our view is‘that a good faith behef founded on negligent actions satisfies the

recklessness prong of scienter. We take this opportunity to réiterate our adherence to the

recklessness standard as an extreme departure from the standards of ordmary care and our view

that neghgence does not quallfy as scienter. :

Thus, the evidence the Gebharts forward to demonstrate their good faith beliefs is and
should be part of the complete mix of facts bearing on an evaluation of their state of mind, but, in

32/ (..continued)
- 1s none.") (citing Ultramares Corp. v. Touche, Niven & Co., 255 N.Y. 170, 179 (Ct. App.
N.Y. 1931)); Oliver Wendell Holmes, Jr., THE COMMON LAw 135-36 (1881).

See Philippe N. Keyes, Exchange Act Rel. No. 54723 (Nov. 8, 2006), 89 SEC Docket
792, 800 n.17, appeal filed, No. 07-15736 (11th Cir. Dec. 13, 2007); Chris Dinh Hartley,
57 S.E.C. 767, 776 (2004) ("([I]t is the NAC's conclusions that.are before us for review,
not those of the Hearing Panel."); NASD Code of Procedure Rule 9349(c) (providing that
the NAC decision constitutes the final disciplinary action that is subject to review by the
Commission). For the reasons.given in the 2006 Op:mon we agree with the NAC's
rejection of the Hearing Panel's finding.

(o
)
e

. 34/ Gebhart v. SEC, 255 Fed. Appx. at 256 (alteretions in-original).
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the end, a responderit's belief that he acted in good faith must be tested by reference to "objec_t'ive'
criteria; i.e., the applicable standard of conduct is determined in accordance with the degree to

" which the respondent had acted extremely unreasonably. A respondent's asserted good faith belief
" is not plausible if he ignores.facts that place him on notice of a risk of misleading clients. The

- Court in remanding this proceeding recognized this when it said: "When warranted, the SEC is

_ entitled to infer from ‘circumstantial evidence that a defendant must have been cognizant of an

extreme and obvious risk and reject as implausible testimony to the contrary.” 35/ The

Sundstrand court also emphasized the need to refer to external standards when it originally
. defined recklessness, 36/ and other courts have similarly identified the ultimate importance of
 objective measures in securities frand cases. 37/

Unlike the examples given by the Sundstrand court.in which the subjective component
would preclude liability for objectively reckless misconduct, the Gebharts do not claim that they
"senuinely forgot" to disclose material information, j.e., that their statements had no-basis in fact.
Rather, thetr claim is that they were not reckless because, even though they knew their
representations were based primarily on Archer's assertions and the silence of others, they
nonetheless thought that they had done enough. The Gebharts similarly argue that they were truly

.and completely unaware of the fraud that the principals of MHP were perpetrating, that they were -

35/  Gebhartv. SEC, 255 Fed. Appx. at 255; see also Sundstrand, 553 F.2d at 1047-48
(rejecting "as a matter of law" defendant's argument that he "genuinely forgot" to disclose
material information based on circumstantial evidence that defendant "must have
_consciously decided not to disclose (and did not disclose)" the omitted information).

\A]

553 F.2d at 1045.

36/
37/ See Makor Issues, 513 F.3d at 704 ("[A] popular definition of recklessness in this context

[proof of scienter in a securities fraud case] is 'an extreme departure from the standards of
ordinary care . . . to the extent that the danger was either known to the defendant or so
obvious that the defendant must have been aware of it." This looks like two different
criteria — knowledge of the risk and how big the risk is — but as a practical matter it is

_ only-one because knowledge is inferable from gravity ('the danger was either known to
the defendant or so obvious that the defendant must have been aware of it')). When the
facts known to a person place him on hotice of a risk, he cannot ignore the facts and plead
ignorance of the risk.") (alterations in original); SEC v. Infinity Group Co., 212 F.3d 180,
192 (3d Cir. 2000) ("The SEC argues that scienter is evidenced by [the issuer's]
guarantees of high rates of return that were unsupported by any honest due diligence. The
defendants, on the other hand, contend that their actions 'were entirely consistent with the
fact that they believed their representations . . . [to be] true.! However, good faith;
without more, does not necessarily preclude a finding of recklessness. Therefore; even if

- the defendants believed [the] investments were sound, they may still be liable for
securities fraud if their belief was based upon nothing more than a reckless dlsregard of

the truth.").
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b victims themselves of that fraud and that they therefore lacked scienter. As.the Gebharts assert,

. "It is simply implausible to.suggest that the Gebharts knew or suspected that MHP would be
unable to repay these loans while, at the same time, loaning it money

These arguments are e insufficient. As dlscussed above, the Gebharts made no meaningful .
attempts to confirm the validity of their assertions to clients that the Notes would be fully secured.
They made these unsupported representations to clients despite not knowmg whether they were
true or false and despite having several and varied reasons to doubt the truth of their.own
statements. Qur de novo review of the evidence in this case therefore leads us to conclude that
contrary to the Gebharts' assertions, they must have known when they made their
, mlsrepresentatlons that their actions presented an unacceptable danger of misleading their clients.

. Moreover, accepting arguendo that the Gebharts were unaware of MHP's fraud, this does
not alter our conclusion: the Gebharts face liability not because they knew of or failed to discover
MHP's fraud, but because they made specifi¢ representations to clients about the security of the
Notes without taking anybasic steps to verify the truthfulriess of those representations. Even.if
the Gebharts were unaware of MHP's actual fraud, we conclude that they still must have known of
the risk of misleading their clients given their extreme departure from the standards of ordinary .
-care. The Gebharts are legally bound as knowing that the representations were false. 38/

We therefore conclude that the Gebharts made material misrepresentations during the offer
and sale of the MHP Notes. We also conclude that the Gebharts — who ignored obvious risks,
failed to make obviously necessary inquiries, and were aware that their recommendations were
based primarily on Archer's statements and a failure of other parties, particularly their firm, to
alert them to problems — acted recklessly and therefore with scienter. Their conduct was an
extreme departure from the standard of care that presented a danger of misleading buyers of which
the Gebharts must have been aware. We therefore sustain NASD's finding that the Gebharts
thereby violated Exchange Act Section 10(b) Exchange Act Rule 10b-5, and NASD Conduct
Rules 2120 and-2110. 39/ :

38/  Cf W.Page Keeton et al., PROSSER AND KEETON ON THE LAW OF TORTS 741-42 (5th ed.
1984) (noting that, in context of tort of intentional misrepresentation, sufficient intent is
found where the defendant made the statement knowing it to be false, without any belief
as to its truth, with reckiess disregard whether it be true or false, knowing he had no
sufficient basis of information to justify the statement and conscious ignorance of the
truth.); RESTATEMENT (SECOND) OF TORTS § 526 (1977).

39/  Misrepresentations and omissions are inconsistent with just and equitable principles of
trade and therefore violate NASD Conduct Rule 2110. Robert Tretiak, Exchange Act
Rel. No. 47534 (Mar. 19, 2003), 79 SEC Docket 3166, 3180.
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iv.

Exchange Act Sectlon 19(e)(2) directs our review of the sanctions NASD imposed. We

‘may reduce or set a31de sanctions 1mposed by NASD'if we find, havmg due regard-for the public

interest and the protcchon of mvestors that the sanctions are excessive or oppressive or impose an
unnecessary burden on competition. 40/ NASD imposed two associational bars upon Gebhart: .
one for having sold unreglstered securities and having engaged in private secuntles transactions,

“and another for having committed fraud. Donna Gebhart received a one-year suspension and a

$5,000 fine for selling unregistered securities and engaging in private securities transactions as
well as a separate one-year suspension and a $10,000 fine for the.fraud. In the 2006 Opinion, we

-found that "the sanctions NASD imposed against the Gebharts are neither excessive nor

oppressive, and we sustain NASD's findings of violation and imposition of sanctions.” The Court
of Appeals vacated only those sanctions: reIated to the fraud: 41/ Therefore, Gebhart is already '
subject to a bar, and Donna Gebhart was already subject to a-one-year suspension as well as a fine.
We consider only whether NASD's imposition of additional sanctions for the fraud is excessive.or

- oppressive. For the reasons below, we find that it is not, and 'we sustam NASD's decision in this

regard.

qu-feckless or intentional misrepreéentations or omissions of material fact, the NASD
Sanction Guidelines recommend a fine between $10,000 and $100,000 and a-suspension between
ten business days and two years; in egregious cases, the Guidelines.recommend a-bar. 42/ NASD

~ found that Gebhart's conduct was egregious in light-of its analysis of the general principles-

applicable to all sanctions determinations under the Guidelines; however, NASD found that
Donna Gebhart "played a less substantial role" and did not find her conduct to be egregious. In

~ making its sanctions determination, NASD found it aggravating that the Notes were unregistered

securities, that the Gebharts created the impression that their firm sanctioned their sales of MHP
Notes, that the Gebharts’ conduct resulted in monetary gain, and that the sales resulted in injury to
investors.

NASD also considered several factors that the Gebharts argue should serve to mitigate
sanctions. NASD accepted that "the preponderance of the evidence does not demonstrate that the

- respondents concealed thelr activities" from their firm. NASD also considered the Gebharts'

efforts to help their customers reclaim a large portion of their investments and concluded those
efforts were only "slightly mitigating," given that "the Gebhans remedial efforts occurred only

40/ 15U.S.C. § 78s(e)(2). The Gebharts do not claim, and the record does not show, that
NASD's action imposed an undue burden on competition.

41/  The Court "reverse[d] the SEC's scienter determinations with respect to Section 10(b),
~Rule 10b-5 and NASD Conduct Rule 2120 [and] vacate[d] the sanctions based
thereon . . .." Gebhart v. SEC, 255 Fed. Appx. at 256.

42/ NASD Sanction Guidelines 96 (2001 ed.).
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after MHP collapsed, which we view as the functional equivalent of detection, and therefore were
not purely voluntary on their part." NASD also noted that part of the investors' recovery was
funded by pursuing litigation-against the Gebharts, which "is not what we consider to be remedial
conduct.” NASD also gave only little mitigative value to the Gebharts' professed rémorse, which .

' NASD found to be "dampened" by the Gebharts' attempts to.shift blame to others invotved, and to

evidence of the Gebharts' cooperation with NASD's mvestigatlon which NASD. determmed was
"not substantial enough to be m1t1gat1ng " 43/ .

We conclude that NASD appropriately welghed the aggravatmg and mitigating factors
relevant to imposing sanctions for fraud under its Sanction Guidelines. The Gebharts sold over $2
million in MHP Notes to numerous customers over an extended period based on reckless
misrepresentations.” The Notes were unregistered and, at least in latér years, were unsecured. The
Gebharts earned over $100, 000 in commissions ﬁ'om these sales, while their customers incurred
losses. :

Moreover, we can find no fault with NASD's conclusion that the mmgatmg factors

identified by the Gebharts do not outweigh the aggravating circumstances present in this case. 44/

As we noted in the 2006 Opinion, efforts to help defrauded customers recover their losses are
acknowledged and encouraged, but those efforts do not always justify a reduction in sanctions. 45/
The sincerity-of the Gebharts' contrition is lessened considerably by their continued objection that
"it is simply unfair and unjust to lay at the Gebharts' doorstep the entirety of the misconduct of
others that directly and more profoundly contributed to the resulting losses to the Gebharts'
clients." 46/ Although we recognize that the Gebharts' disciplinary record was "unblemished"

. before these proceedmgs we have consistently held that lack of disciplinary history is not a

43/  The Gebharts point to no evidence that contradicts the NAC's finding that their
cooperation was not substantial enoug,h to be mitigating. !

44/  See, e.g., Michae]l A. Rooms, 85 S.E.C. Docket 444, 450 {(Apr. 1, 2005) (upholding bar

© notwithstanding arguments, among others, that applicant lacked disciplinary history and
customer complaints, cooperated with investigation, and assertedly served as an

"unwitting pawn" of another applicant involved in fraud), aff'd, 444 F.3d 1208, 1214- 15

(10th Cir. 2006)..

45/  SeeHart ley, 83 SEC Docket at 1247 ("We do not consider that [respondent] is deserving
. of areduction in sanctions because his clients may be able to recover some of their

losses.").

46/ MikeK. Lulla, 51 S.E.C. 1036, 1040 (1994) (upho]ding‘ bar because "the fact that others
also might have been remiss in their duties does not mitigate [respondent's]
responsibility"); see also Castle Securities Corp., Exchange Act Rel. No. 52580 (Oct. 11,
2005), 86 SEC Docket 1466, 1472 (barring applicant based in part on finding that -
applicant "sought to shift the blame" for its violations on others "instead of accepting
responsibility for its violations").
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mitigating factor because "an assocxated person should not be rewarded for actmg in accordance

" with hlS duties as a sccurltles professional.” 47/

As NASD noted in its'decision, “[d]lsclp]mary sanctlons are remcdlal in nature and are
designed to deter future misconduct and improve overall business standards in the securities
industry." The risk posed to the investing public by associated persons who engage in fraud is
profound and obvious. As we noted in the 2006 Opinion, "conduct that violate[s] the antifraud
provisions of the.federal securities laws is especially serious.and subject to the severest of -
sanctions under the securities laws.” 48/ Under thesé circumstances, we concur in NASD's
determination that Gebhart's misconduct demonstrates that he poses too great a risk to the
investing public to be permitted to remain in the securities industry.

Although-we recognize that. Gebhart is already subject to a bar for having engaged in other .
violations of the securities laws and NASD rules, the additional bar for fraud is meaningful
because Gebhart may eventually apply.for reinstatement, and the basis for his disqualification
from association will be relevant to his application. 49/ Moreover, the bar NASD imposed upon
Gebhart is appropriate because it will serve as a deterrent to others who may-be inclined to wholily
abdicate their responsibilities to investors, thereby protecting the investing public by encouraging
assomatcd persons to make representahons about, and recommendations of, securities to their
clients only when they have a reasonable basis for doingso. 50/

47/ Denms Todd Lloyd Gordon, Exchange ActRel. No. 57655 (Apr. 11, 2008), 93 SEC
Docket 5055, 5116 (citing Keycs, 89 SEC Docket at 801 n.20).

48/  Marshall E. Melton, 56 S.E.C. 695, 713 (2003).

49/  Under NASD's By-Laws, art. III, § 3(d), an NASD member firm may apply to NASD for
permission to employ a representative subject to an associational bar. The By-Laws state
that, in QCcid'ing' whether to approve the application, NASD's Board of Govemors may
conduct an "inquiry-or investigation into the relevant facts and circumstances," which
may | include "the background and circumstances giving rise to the failure to qualify or
dlsquallﬁcatlon " See also Fxchange Act Section 15A(g)(2), 15 U.S.C. § 780-3(g)(2)
{authorizing the Commission to direct NASD-to "deny membership to any registered
broker or dealer, and bar from becoming associated with a member any person, who is
subject to a statitory disqualification” where doing $o is "necessary or appropriate in the
public interest or for the protection of investors"). '

50/  Inmaking this deterrmnatlon we are mindful that although “'general deterrence is not, by
itself, sufficient Just]ﬂcatlon for expulsion or suspension . . . it may be considered as part
of the overall remedial inquiry.” PAZ Secs., 494 F.3d at 1066 (quoting McCarthy v.
© SEC, 406 F.3d 179, 189 (2d Cir. 2005)). _
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. " For similar reasons, we believe the sanctions NASD imposed upon Donna Gebhart also

B serve an important remedial purpose without being punifive. NASD found that a one-year
suspension.and a $10,000 fine was appropriate given Donna Gebhart's "less substantial role" i
the conduct at issue. These sanctions are well within the range pr0v1ded for reckiess.
misrepresentations in the Sanction Guidelines-and will encourage Donna Gebhart and other
representatives to consider more seriously their obligations to customers. We conclude, therefore,
that the sanctions imposed by NASD to redress,the risk posed by the Gebharts servethe public
interest and are nelther excessive nor oppresswe : '

We therefore sustain NASD's ﬁndmgs of v101at10n and imposition of sanctlons 51/ An
approprlate order will 1 issue. : :

By the Commission.(Chairman COX and Commissioners CASEY AGUILAR, and
PAREDES; Comnnssmner WALTER not- part:lmpatmg) '

Florence E. Harmon.
Acting Secretary
2,

. o | | J. Lynn Taylor
| - By Ass?stant Secreta"y

. 51/  We have considered all of the arguments of the parties. We reject or sustain them to the
. extent that they are inconsistent or in accord with the views expressed in this opinion.
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This proceeding is here on our motion to the United States Court of Appeals for the

Second Circuit for remand. On May 4, 2007, we issued an opinion and order sustaining
NASD?’s 1/ findings that Howard Brett Berger, an individual who applied for registration w1th an
NASD member firm, failed to appear and provide information at two on-the-record interviews -
(“OTRs"), in violation of NASD Rule 8210 and Conduct Rule 2110. 2/ We found the sanction

imposed by NASD — barring Berger from associating with any NASD member in any capacity ~
neither excessive nor oppressive. 3/

Berger subsequently appealed our determination to the Second Circuit. On August 29,

2007, we moved the Second Circuit to remand the matter to the Commission for the sole purpose
of reconsidering the sanction portion of our opinion in light of the recent ruling of the United
States Court of Appeals for the District of Columbia Circuit in PAZ Sec., Inc. v. SEC. 4/ On
September 13, 2007, the Second Circuit granted our motlon and remanded the Berger matter to
the Comrmssmn for further proceedings. 5/

On July 26, 2007, the Commission approved a proposed rule change filed by NASD to
amend NASD’s Certificate of Incorporation to reflect its name change to Financial
Industry Regulatory Authority, Inc., or FINRA, in connection with the consolidation of
the member firm regulatory functions of NASD and NYSE Regulation, Inc. See
Securities Exchange Act Rel. No. 56146 (July 26, 2007), 91 SEC Docket 517. Because
the disciplinary action here was taken before the consolidation, we continue to use the
designation NASD.

~ Howard Brett Berger, Exchange Act Rel. No. 55706 (May 4, 2007), 90 SEC Docket

1766, remanded, Howard Brett Berger v. SEC, No. 07-2692 (2d Cir. Sept. 13, 2007)
(remand order). NASD Rule 8210 requires members and associated persons to provide
information if requested by NASD staff as part of an investigation, complaint,
examination, or proceeding. NASD Conduct Rule 2110 requires members to adhere to
“lgh standards of commercial honor and just and equitable principles of trade.” A
violation of another NASD rule, such as Rule 8210, constitutes a violation of Conduct
Rule 2110. Perpetual Sec., Inc., Exchange Act Rel. No. 56613 (Oct. 4,2007), 91 SEC
Docket 2489, 2504 n.50; Stephen J. Gluckman, 54 S.E.C. 175, 185 & n.31 (1999).

NASD also assessed costs.

494 F.3d 1059 (DC Cir. 2007) (holding that the Commission abused its discretion by
failing to address certain mitigating factors raised by the petitioners and by failing to
identify any remedial purpose for the sanctions it approved).

Berger v. SEC, No. 07-2692 (2d Cir. Sept. 13, 2007). The Second Circuit issued its
mandate on November 14, 2007, and in December 2007 the Commission requested
further briefing by the parties.
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II.

Ne1ther the factual ﬁndmgs that establish the violations nor the findings of violations
themselves are at issue on remand. With this opinion, we nonetheless expressly affirm those
determinations. We summarize some of the findings here to provide the necessary background
for our discussion of sanctions. Qur reconsideration of the sanction portion of this case is
informed by the D.C. Circuit’s PAZ decision. 6/ PAZ also involved the failure to respond to
NASD requests for information. In remanding PAZ to the Commission, the D.C. Circuit -
instructed us to reconsider, among other things, whether the sanctions were excessive or
oppressive “in light of the factors raised in mitigation and to consider . . . whether the sanctions
serve[d] a remedial purpose” as required by the Secutities Exchange Act of 1934 7/ In this
opinion, we reconsider these factors insofar as they pertain to Berger.

Berger was registered with NASD from December 1, 1992 until April 19, 2001, when he
relinquished his securities industry registration. During that period, he worked for several
member firms in various capacities, including as a general securities representative and general

" securities principal, and also as an associate compliance director and compliance officer. In his

capacity as associate compliance director and compliance officer at two member firms, Berger
was responsible for, among other things, filing applications for securities industry registration.
For nearly two years afterward, Berger was unregistered and not associated with any member
firm while he worked at a financial software company and at Professional Traders Fund, LLC
(“PTF”), a hedge fund.

Under NASD ruies, securities licenses do not lapse until two years after registration has
terminated. 8/ After they lapse, a person must retake the licensing examinations to become
registered again. 9/ As the two-year renewal deadline for his securities licenses approached,

~ Berger sought to renew his securities industry registration because he wanted to avoid retaking

the hicensing examinations and also to capture some of the commissions that his hedge fund was
paying to Millennium Brokerage, LLC (“Millennium™). On Aprit 15, 2003, four days before his
securities licenses were due to expire, Berger applied for securities industry registration through

6/ PAZ, 494 F.3d 1059.
7/ 1d.at1061.
8/ NASD asserts jurisdiction over, and has the ability to obtain information from, a person

. whose association with a member has been terminated or whose registration has been
canceled, for two years following the date of that person’s termination of registration.
NASD By-Laws, Article V, Section 4.

9/ NASD Membership and Registration Rules 1021(c) and 1031(c) require any formerly
registered person who has been unregistered for a period of at least two years immediately
preceding the receipt by NASD of a new application for registration to pass an
examination in order to renew his registration.
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Millennium by submitting a Form U4. Alihough Berger applied for registration, his application
required several amendments because the information supplied, relating primarily to Berger’s
disciplinary history, was incomplete. Ultimately, those deficiencies were never resolved and on
August 13, 2003, Millennium terminated Berger’s association without registration.

Five months later, on January 14, 2004, NASD requested Berger’s appearance at an OTR
scheduled for January 27, 2004 in connection with NASD’s investigation of potential
circumvention of day-trading rules and noncompliance with certain credit provisions by
Millennium’s day-trading clients, with the possible involvement and awareness of Millennium
principals and personnel. An NASD staff supervisor involved in the investigation testified at
Berger’s disciplinary hearing that NASD staff had been inquinng into PTF’s role in day-trading
at Millennium in April 2003, when Berger was applying for registration. The supervisor also
testified that Millennium’s filing of Berger’s Forms U4 coincided with the suspected activities at
Millennium and that NASD staff had received information that Berger had access to a back-
office system (otherwise limited to Millennium’s own principals and representatives) that
enabled Berger to “look at” at least 125 PTF accounts and “see the trading levels, the buying

. power,” and “the profit and loss in the accounts.” 10/ NASD’s written request, which was sent

by first class and certified mail, advised Berger that he was “obligated to appear at the date and
time specified in [the] letter” and included an addendum warning that, if he did not.appear, he

‘might be subject to “an NASD disciplinary action, and the imposition of disciplinary sanctions,

including a bar from the securities industry, suspension, censure and/or fine.” Berger did not
challenge NASD’s jurisdiction at that time. He failed to appear, but his then-current counsel
(“Initial Counsel”) contacted NASD after the scheduled time for the OTR had elapsed. NASD

agreed to accommodate Berger by scheduling a second OTR for a later date.

Prior to the rescheduled OTR, however, Berger changed attorneys, replacing his Initial
Counsel with another attorney from a different law firm (“Second Counsel”). On January 30,
2004, Second Counsel sent a letter to NASD announcing his appearance and stating that, prior to
the rescheduled date, “we will determine whether the NASD has jurisdiction over Mr. Berger and
will notify you of our intention as to whether or not Mr. Berger will testify on that date.” On
February 2, 2004, NASD sent Berger another letter by first class and certified mail, with a copy
to his attorney, confirming the rescheduled date and advising Berger that “failure to appear may
result in a recommendation . . . that a disciplinary action be instituted against you which may
result in the imposition of sarictions such as censure, fine, suspension, or bar.” On February 11,
2004, Second Counsel responded to NASD with a letter advising NASD that Berger “will not
appear” for the second OTR and stating without explanation that “[t}he grounds for his decision

" not 1o appear are based on our view that the NASD does not have jurisdiction over him.” Berger

subsequently failed to appear at that second OTR.

10/ Although NASD counsel sought at the hearing to provide further background on the
investigation, Berger’s counsel objected repeatedly to the introduction of such
information. . —
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NASD By-Law Article 1(dd)(1) defines a “person associated with a member” as “a
natural person who is registered or has applied for registration.” NASD Notice to Members 99-
95 states that “any person who signs and submits a Form U4 is an associated person.” 11/ When
Berger, an experienced securities professional and former compliance officer, applied to renew
his registration with NASD, thereby submitting himself to NASD’s junisdiction, he agreed that he
understood and consented to abide by NASD’s rules, including the requirement to provide
information requested by NASD for itsinvestigations. -We sustained NASD’s finding that
Berger filled in his personal information and executed an electronic signature on an application
for registration with Millennium a few days before the expiration of NASD’s two-year period of
_ retained jurisdiction over him. We agreed with NASD that it retained jurisdiction over Berger.

Having established NASD’s jurisdiction, we found that Berger violated NASD Rules
8210 and 2110 when he failed to appear at the two OTRs. We noted that Berger did not respond
in any manner to the first OTR request until the day of the scheduled OTR, and then only after
the time for the scheduled OTR had elapsed. Even after NASD accommodated him by
scheduling a second QTR after consultation with Second Counsel, Berger failed to appear.

41N

Exchange-Act Section 19(e)(2) 12/ requires us to review a disciplinary sanction imposed
by NASD upon a member firm or associated person “to determine whether the sanction ‘imposes
any burden on competltlon not necessary or appropriate’ to further the purposes of the
[Exchange] Act, or is ‘excessive or oppressive.” 13/

A. We first set forth the regulatory framework with respect to sanctions for failure to respond
to an NASD request for information. 14/ The Exchange Act requires that the rules of a self-
regulatory organization {“SRO”) like NASD be designed for the protéction of investors, 15/ and
Exchange Act Section 15A requires that NASD enforce compliance by its members and their

11/ NASD Notice to Members 99-95 (Dec. 1, -i999).

12/ 15 UZS.C. § 78s(e)(2). |

13/ PAZ,494F.3d at 1064.

14/  See PAZ Sec. Inc., Exchange Act Rel. No. 57656 (Apr. 11, , 2008), 93 SEC Docket 5122,
5123, appeal filed, No. 08-1188 (D.C. Cir. May 13, 2008).

15/ 15U.8.C. § 780-3(b)(6) (stating that an association of brokers and dealers shall not be

tegistered as a national securities association unless the Commission determines that its
rules are designed to, among other things, protect investors and the public interest).
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associated persons with the Exchange Act, the Exchange Act rules, and NASD rules. 16/
“Because of limited Commission resources, Congress has given NASD and other securities
industry self-regulatory organizations significant front-line responsibility'in ensuring that broker-
dealers and their associated persons are complying with applicable statutes, rules, regulations,
and ethical obligations.” 17/

NASD lacks subpoena power, however. It must therefore “rely upon Procedural Rule
8210 in connection with its obligation to police the activities of its members and associated
persons.” 18/ Rule 8210 “provides a means, in the absence of subpoena power, for the NASD to
obtain from its members information necessary to conduct investigations.” 19/ The rule is at the
heart of the self-regulatory system for the securities industry.” The language of Rule 8210 — “No
member or person shall fail to provide information or testimony or to permit an inspection and
copying of books, records, or accounts pursuant to the Rule” 20/ - is “unequivocal” with respect
to an associated person’s obligation to cooperate with NASD information requests. 21/ In
responding to Rule 8210 requests, therefore, “[d]elay and neglect on the part of members and
their associated persons undermine the ability of the NASD to conduct investigations and thereby

16/  15U.8.C. 780-3; see also Report of Investigation Pursuant to Section 21(A), Exchange
Act Rel. No. 51163 (Feb. 9, 2005), 84 SEC Docket 3129, 3130 (“As a registered '

association, the NASD has a statutory obligation to comply with the Exchange Act, and
to enforce compliance by its members with the Exchange Act and its own rules.”).
Exchange Act Section 19(h)(1) authonzes the Commisston to suspend or revoke the
registration of an SRO if the Commission finds that such SRO has failed to enforce
compliance with the provisions of the Exchange Act, the rules thereunder, or the rules of
the SRO. 15 U.S.C. § 78s(h)(1).

17/ Charles C. Fawcett, IV, Exchange Act Rel. No. 56770 (Nov. 8,2007), 91 SEC Docket

3147, 3157.
18/  Joseph Patrick Hannan, 53 S.E.C. 854, 858-59 (1998).
19/ Richard . Rouse, 51 SEC. 58i, 584 (1993). See also Elliot M. Hershberg, Exchange

Act Rel. No. 53145 (Jan. 19, 2006), 87 SEC Docket 494, 498 (stating that “compliance is
essential to NASD’s self-regulatory function because NASD lacks subpoena power” and
that “[f]ailure to comply is a serious violation justifying stringent sanctions because it
subverts NASD’s ability to execute its regulatory functions”) (citations omitted), aff’d,
210 Fed. Appx. 125 (2d Cir..2006). )

20/  NASD Manual, Procedural Rule 8210(c).

21/ See Michael Markowski, Exchange Act Rel. No. 32562 (June 30, 1993), 54 SEC Docket
1211, 1216-17, petition for review denied, 34 F.3d 99 (2d Cir. 1994).
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protect the public interest.” 22/ The failure to respond impedes NASD’s ability to detect
misconduct that threatens investors and markets.-

Vigorous enforcement of Rule 8210 helps ensure the continued strength of the self-
regulatory system — and thereby enhances the integrity of the securities markets and protects
investors — by preventing members and their associated persons who demonstrate their unfitness
by failing to respond in any manner to Rule 8210 requests from remaining in the securities
industry. 23/ Members and their associated persons who fail to respond in any manner to Rule
8210 requests present “too great a risk” to the markets and investors to be permitted to remain in
the securities industry. 24/ '

NASD applied the NASD’s Sanction Guidelines (the “Sanction Guidelines™) 25/ when it
determined to sanction Berger for the violation of Rule 8210 and bar him from associating with
any NASD member in any capacity. Although the Commission is not bound by the Sanction
Guidelines, we use them as a benchmark in conducting our review under Exchange Act Séction
19(e)(2). 26/ The Sanction Guidelines state that, “[i]f the individual did not respond in any
manner, a bar should be standard.” 27/ Where mitigation exists, or where the individual did not
respond in a timely manner, the recommended maximum sanction is a two-year suspension. 28/
The guideline for violations of Rule 8210 is one of only three out of a total of eighty sanction

Barry C. Wilson, 52 S.E.C. 1070, 1075 (1996).

22/

23/  See M, 91 SEC Docket at 3157 (sustaining sanction of a bar for failure to comply
with NASD requests for information).

24/ W

25/ SeeFawecett, 91 SEC Docket at 3148.

26/ ’fhe Sanction Guidelines have been promulgated by NASD in an effort to achieve greater

consistency, uniformity, and faimess in the sanctions that are imposed for violations.
NASD Sanction Guidelines 1 (2006 ed.). Since 1993, NASD has published and
distributed the Sanction Guidelines so that members, associated persons, and their
counsel will have notice of the types of disciplinary sanctions that may be applicable to
various violations. Id. The Sanction Guidelines are not NASD rules that are approved by
the Commission, but NASD-created guidance for NASD adjudicators, which the Sanction
Guidelines define as Hearing Panels and the National Adjudicatory Council. 1d.

27/ NASD Sanction Guidelines (2001 ed.) at 39.

28/  1d. See also Justin F. Ficken, Exchange Act Rel. No. 54699 (Nov. 3, 2006), 8 SEC
Docket 685, 696 n.38; Hershberg, 87 SEC Docket at 498.
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guidelines that recommend a bar as the standard sanction. 29/ The imposition of a bar as the
standard sanction for a complete failure to respond to NASD information requests “reflects the
judgment that, in the absence of mitigating factors, a complete failure to cooperate with NASD
requests for information or testimony is so fundamentally incompatible with NASD’s self-
regulatory function that the risk to the markets and investors posed by such misconduct is
properly remedied by a bar.” 30/ “NASD’s barring of [Rule 8210 violators] is [thus] ‘consistent
with the Exchange Act’s basic purpose of protecting public investors.’” 31/ Because we
conclude that “removing those who present such a risk is necessary to further ‘the Exchange
Act’s basic purpose of protecting public investors,” a bar in such circumstances — a complete
failure to respond and no mitigation — has a remedial, and not a punitive, purpose.” 32/

NASD’s standard sanction of a bar protects investors not only by removing from the
securities industry an individual or firm that has already shown a refusal to be investigated but
also by deterring all current and future SRO members and associated persons from failing to
cooperate. 33/ NASD members and associated persons who know of wrongdoing and are
approached by NASD with requests for information as part of an investigation should not have
an incentive to fail to cooperate. The sanction for any misconduct an NASD investigation
uncovers could be less than a bar, and wrongdoers should know that cooperation is their best
chance of avoiding the bar that they may receive for non-cooperation (in the absence of
mitigating factors).

B. We next consider the arguments that Berger raises in support of his claim that a
permanent bar is excessive or oppréssive and imposes an unnecessary burden on competition.
On remand, Berger argues that no sanction is appropriate because of his “objectively reasonable
belief” that he was not subject to NASD’s jurisdiction, that barring him from association with a
broker or dealer does not serve a remedial purpose, and that his reliance on counsel is a

29/ Fawcett, 91 SEC Docket at 3157 n.27. The other two are the sanction guidelines

: applicable to the conversion of customer funds and to cheating during broker-dealer
qualification examinations. Id. A bar may be imposed for many other violations, such as
intentional or reckless misrepresentations or omissions of material fact, where NASD
deems the particular misconduct at issue to be egregious. See. e.g., NASD Sanction
Guidelines at 93.

30/  Fawecett, 91 SEC Docket at 3157.

31/  Dennis A. Pearson, Jr., Exchange Act Rel. No. 54913 (Dec. 11, 2006), 89 SEC Docket
1627, 1640 (quoting Gershon Tannenbaum, 50 S.E.C. 1138, 1141 (1992)).

32/ PAZ, 93 SEC Docket at 5127-28 (internal citations omitted).

)
L
b

See PAZ, 494 F.3d at 1066 (stating that “general deterrence” may be “considered as part
of the overall remedial inquiry”’) {(quoting McCarthy v. SEC, 406 F.3d 179, 189 (24 Cir.
2005)). ' :

|
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mitigating factor that warrants a lesser sanction. For the reasons discussed below, we reject these
arguments. '

1. Berger contends that, because he had an “objectively reasonable” belief that he was not
subject to NASD’s jurisdiction, he should not have been sanctioned at all. 34/ Our prior opinion
in this case determined that NASD does not have a mechanism for resolving questions of
jurisdiction prior to a respondent’s scheduled appearance at an OTR; that NASD followed its
rules in this proceeding; that its procedures accorded with the “fair procedure{s]” contemplated
by Exchange Act Section 15A(b)(8); 35/ that subjecting oneself to NASD’s disciplinary process,
interposing one’s objection, and relying on NASD’s procedures is the appropriate route to
challenge NASD jurisdiction; and that NASD had jurisdiction over Berger. None of these
conclusions is open to challenge on remand. Berger does not explain how, in light of them, his
claim that he had a “colorable basis for objecting” to NASD’s requests for testimony under Rule
8210 should immunize him from sanctions for failing to comply.

The only authority Berger cites for his arguments is Fiero v. SEC 36/, an unpublished
opinion, which the court of appeals stated was “a summary order, which cannot be cited, let
alone relied upon.” 37/ Moreover, Fiero is distinguishable from the facts at issue here.

Respondent Fiero received and ultimately refused to comply with a request from an
individual identified as NASD’s Deputy Director of Market Surveillance (the “Deputy Director”)
that Fiero appear for testimony pursuant to the version of Rule 8210 then in effect. 38/ . The court
of appeals reversed and vacated the Commission’s order affirming NASD’s sanctions against
Fiero. 39/ The court determined that NASD’s Market Surveillance Committee (“Committee”)
did not have the authority to request the investigative testimony and that a reasonable person
would have thought that the Deputy Director was acting on behalf of that Committee when
requesting that Fiero testify. However, the court in Fiero distinguished the facts before it from a
case in which “testimony or information is sought from witnesses by those NASD committees

34/  We address here Berger’s argument that the existence of a jurisdictional defense
precludes sanctions altogether. Berger also argues that his jurisdictional defense is a
mitigating factor in the sanctions analysis, which we take up in addressing his advice-of-
counsel claim.

35/ 15U.S.C. § 780-3(b)(8).

36/  No. 98-4103, 1999 WL 33952140 (2d Cir. Jan. 20, 1999) (unpublished opinion)
(reversing and vacating John J. Fiero, 53 S.E.C. 434 (1998)).

37/ Fiero v. SEC, No. 98-4103, slip op. at 2 (2d Cir. Mar. 26, 1999) (denying rehearing).

L
o0
.

Fiero, 1999 WL 33952140, at *1.

T
O
-

Id. at *4.
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with appropriate duthority,” stating that under those circumstances “witnesses are not permitted
to place conditions on their testimony.” 40/

That is precisely the case here. For the reasons stated in our prior opinion, we found that
NASD staff were authorized to seek Berger’s appearance pursuant to Rule 8210. We previously
found, as had NASD, that Berger played an “active role in completing” the initial Form U4,
which was filed four days before his securities licenses were due to expire, and the first and
second amended Forms U4, filed over the next month. The record showed that during the period’
from late March 2003 to mid-May 2003, Berger initiated the registration process; filled out and
forwarded to Millennium a template of personal information in a back-and-forth process with its
chief compliance officer (the individual responsible for filing Forms U4 at the firm); signed the
Form U4 electronically by typing in his own name; and supplied detailed Form U4 information
that was previously unavailable in the Central Registration Depository (“CRD") in response to
deficiency notices from NASD. These findings concerning Berger’s actions undermine his claim
that he reasonably believed that he had not applied for registration. While Berger testified that he
had “no recollection of receiving or signing” the Form U4, he does not claim that, at the time he
received and refused to comply with NASD’s requests for testimony, he made any attempt to
refresh his recollection by contacting Millennium or to obtain copies of any documents. For
these reasons, we reject Berger’s claim of an “objectively reasonable” belief.

S 2 Berger contends that a permanent bar 1s punitive rather than remedial because NASD has
made no determination of his overall fitness or the likelihood that he will commit future
misconduct. Rather, according to Berger, NASD’s basis for barring him was “really general
deterrence; punish Berger to ensure that the next person complies.”

As we have explained above, the risks presented by persons who, in the absence of
mitigating factors, completely fail to respond to Rule 8210 requests are appropriately remedied
by a bar. Berger provides no explanation for his failure to comply with NASD’s first request for
information, other than his first counsel’s comments in oral argument before the NAC indicating
that Berger left the matter entirely to his attorey, who “failed to get back to the NASD in time.”
Berger’s only stated reason for not complying with the second request was a jurisdictional
defense that, as discussed, is belied by what the evidence shows about his own actions with
respect to the Forms U4. Berger provided no information in response to either request and did
not offer to provide any such information until nearly sixteen months after the first request, after
a disciplinary proceeding had been brought, a hearing held, and a bar imposed. Even then Berger
offered to comply only on the condition that NASD eliminate the sanction against him. As
discussed below, Berger has failed to show that the circumstances of this case mitigate his
violation.

In addition, Berger has a prior disciplinary history. NASD considered the serious nature
of Berger’s previous misconduct, which included flipping, supervision, and registration

40/  Id. at *3.
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violations that carried substantial sanctions. That his settlements with NASD, involving
significant, multiple acts of past misconduct, “occurred nearly ten years ago™ and did not
“involve[] violations of Rule 8210 or a failure to-cooperate with an investigation,” as he argues,
does not mean that they have no bearing on his present fitness to remain in the securities
industry. Viewing the circumstances of Berger’s failure to respond to its information requests in
light of his previous violations, NASD determined that Berger’s misconduct posed a serious risk
to investors.

To minimize his failure to comply in any manner with the Rule 8210 requests and it$
implications for his present fitness, Berger argues that NASD is acting as if he were “accused of
serious wrongdoing, threatening to commit future misconduct, and abjectly refusing to testify
without cause in order to avoid-punishment.” Berger contends that none of this is true; that in
general terms he has simply tried to preserve his “privacy” and “time,” and, therefore, that a bar
is not warranted. He further asserts that not all Rule 8210 violations are the same and that, while
“[sJome may be accused of underlying wrongdoing,” he was not.

However, “a request for information is no less serious because NASD issues the request
in an effort to prevent or uncover misconduct rather than to unearth the details of misconduct of
which'it is already aware.” 41/ To allow Berger to justify his refusal to testify by using an after-
the-fact assessment of the results of NASD’s investigation would shift the focus from NASD’s
perspective at the time it secks the information and disregard intervening events. It would also
ignore the fact that refusal to cooperate with an investigation can prevent NASD from
determining and establishing whether wrongdoing occurred, undermining NASD’s ability to
protect the investing public. 42/ Berger’s violative conduct does not cease to be serious because
it was allegedly motivated by a desire to avoid the loss of privacy and time that is inherent in

. compliance with any information request.

Nor does it diminish the seriousness of Berger’s failure to provide information that he
may have been, in his words, “merely a witness” in an investigation that he assumes was not

-“impacted” by his refusal to testify. 43/ Berger may not second guess NASD’s information

requests. 44/ Moreover, the requests for testimony concerned information essential to NASD’s
investor-protection efforts. Given his access to Millennium’s back-office systems, Berger was

41/ PAZ, 93 SEC Docket at 5131.
42/  Seeid. at 5131-32.
43/  See supra note 10.

44/  Morton Biugce Erenstein, Exchange Act Rel. No. 56768 (Nov. 8, 2007), 91 SEC Docket
3114, 3120 (stating that a “member or associated person may not ‘second guess{]’ an
NASD information request . . . .”), petition denied, No. 07-15736, 2008 WL 4216552
(11th Cir. Sept. 16, 2008). ' - '
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well-situated to provide potentially valuable mformatlon and his assumptlons about the
investigation are unwarranted and unsupported. 45/

As discussed, an NASD staff supervisor testified at the hearing that, while conducting a
routine examination of Millennium, NASD staff detected the potential circumvention of day-
trading rules and noncompliance with margin regulations by the firm’s day-trading clients, with
the possible involvement and awareness of Millennium principals and personnel. Exchange Act
Section 7 incorporates rules (specifically, Regulation T) of the Board of Governors of the Federal
Reserve governing margin requirements and prescribes lending limits for the initial extension of -
credit on securities “[f]or the purpose of preventing the excessive use of credit for the purchase
or carrying of securities.” 46/ The Commission has “note[d] the importance of the extension of

credit rules promulgated under Exchange Act Section 7,” which “protect public customers from

the potential consequences of over-leveraging their securities purchases, and preserve the public
interest by maintaining the financial integrity of broker-dealers.” 47/ In 2001, in approving
proposed NASD rule changes that specifically addressed risks associated with day-trading, and
that included a per-account minimum-equity requirement, the Commission explained that
“[gliven the potential for significant losses to those persons who engage in day-trading activities,
legislators and regulators have scrutinized the practice and have taken steps to protect investors
and limit financial risks to investors, broker-dealers, and securities markets.” 48/ The
Commission found that the proposed rules “are designed to reduce excessive and unnecessary
risk of financial loss to market participants” and thereby increase “overall market integrity.” 49/

Berger also argues that a permanent bar is punitive because it virtually assures that an
individual threatened with a permanent bar for initially not responding will never comply with an
NASD information request. According to Berger, a conditional bar — a bar that would remain in
place only so long as he refused to comply with Rule 8210 — would be remedial because it could
coerce compliance with Rule 8210 and therefore would result in less harm to the investigation.
Berger’s argument, however, omits the fact that NASD’s rules do not provide for a conditional
bar. Nor is there any statutory requirement that NASD provide for conditional bars. In rejecting
a similar argument that a bar was inappropriate where a respondent offered to comply with a
Rule 8210 request after having refused to do so for fourteen months, we stated that “NASD
should not have to bring a disciplinary proceeding in order to obtain compliance with its rules

45/  See.e.g., supra text aééompanying note 10.
46/ 15U.S.C. § 78g(a).

47/  See John Thomas Gabriel, 51 S.E.C. 1285, 1293 (1994).

.48/ Order Approving Proposed Rule Changes Relating to Margin Requirements for Day

Trading, 66 Fed. Reg. 13608, 13611, 13616 (Feb. 27, 2001).

49/ Id.at13617.
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_governing investigations.” 50/ In addition, timely compliance is essential to the prompt
. discovery and remediation of wrongdoing. We agree with NASD that a conditional bar could ~
result in a delay in compliance with NASD’s information request as an individual calculates
whether refusing to comply would be more advantageous than prowdmg the requested

information and when compliance would best suit his or her own interests, with no assurance that
the information would ever be provided, much less while it was gtill useful. '

Moreover, this case 1llustrates the deficiencies of a conditional bar as a sanction for
failure to comply with Rule 8210.” Millennium terminated or withdrew its registration on March
16, 2005, was expelled from NASD membership on July 12, 2005 for non-payment of fines, and
accepted on July 28, 2005 a $125,000 firie and censure for “various compliance violations.” 51/
These events took place fourteen months or more after Berger was first asked to testify.

Although Berger suggests that they show that the relevant NASD investigation was not affected
by his failure to cooperate, there is no indication that these events relate to the relevant NASD
investigation (the subject matter appears unrelated). To the contrary, NASD argues, “Berger’s
failure to testify impeded NASD’s investigation by depriving NASD of the ability to ask for facts
and explanations regarding day-trading and Regulation T issues concerning Millennium and the

- PTF account” and that “[l]Jargely as result of Berger’s refusal to testify,” NASD was not “able to
determine whether Millennium engaged in any violative activity with respect to the PTF
accounts.”  Berger argues that his conduct was not serious because NASD could have “resumed
its investigation” after he “offered to testify” in a June 7, 2005 affidavit as ; “part of his appeal” of
the Hearing Panel’s March 23, 2005 decision. However, the events hére demonstrate NASD’s
need for prompt cooperation and why a respondent may not substitute his judgment for NASD’s
with respect to its priorities, resource ailocation, and manner of conducting an investigation.

The cases Berger cites to support a conditional bar are inapposite. None involves a
complete failure to respond to an NASD information request. Several involve a failure to
comply with a court order where a conditional sanction carried the potential to remedy the
harm. 52/ Moreover, the cases cited by Berger involve coercion by conditional sanction through

50/  Hershberg, 87 SEC Docket-at 498.

51/  Berger attaches to the appendix to his opening brief information relating to Millennium’s
recent disciplinary history and its 2005 expulsion from NASD membership. Rule 323 of
" our Rules of Practice, 17 C.F.R. § 201.323, permits us to take official notice of any
“material fact” and, accordingly, we take official notice of the Millennium information.

52/  See.e.g., Hicks ex rel. Feiock v. Feiock, 485 U.S. 624 (1988) (remanding proceeding to
determine, among other things, whether parent, who had been held in contempt for failure
to comply with a child-support order, would purge the contempt judgment by paying his
arrearage); Smith v. Sullivan, 611 F.2d 1050 (5th Cir. 1980) (reversing contempt
judgments against shenff and other public officials for fallure to comply with a district

(continued...)

»
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the use of subpoena power, judicial enforcement of subpoena power, and judicial contempt
powers. 53/ These are powerful tools to obtain the sought-afier information, but NASD does not
have such powers. The question here is whether a bar is necessary or appropriate to safeguard
NASD’s ability to investigate questionable activity. We believe it is and reject Berger’s
argument that NASD’s sanction of a permanent, as opposed to conditional, bar is punitive and
excessive.

3. Berger next contends that, even if his conduct warranted a sanction, his reliance on
_counsel was a mitigating factor that should trigger a lesser sanction than a bar. Citing the

“principal considerations” enumerated in the introductory section of the Sanction Guidelines,
Berger identifies as a mitigating factor “[wlhether the respondent demonstrated reasonable
reliance on competent legal or accounting advice.” 54/ He also notes that the Sanction
Guidelines provide that a respondent’s intent, recklessness, or negligence with respect to the
violation is to be considered. Berger argues that his reliance on Second Counsel’s advice
“negates any finding that he acted willfully in violating NASD rules.”

Berger cites to a three-page affidavit that he created and submitted to NASD on June 7,
2005 - following the ruling by the Hearing Panel, but prior to the hearing of his appeal before
NASD’s National Adjudicatory Council (the “NAC”). 55/ The affidavit states that the advice
that Second Counsel provided to Berger “[c]an be summarized” in the following terms: (1) “you
do not have to appear for the OTR because you are not subject to the NASD’s jurisdiction;” (2)
“if you appear for the OTR, you will waive your jurisdictional defenses;” and (3) “if the NASD
(incorrectly) determines that you are subject to their jurisdiction, the sanction will be conditional

~ and you will be given an opportunity to testify to avoid the sanction.”

The affidavit also states that “[a]fter receiving [Second Counsel’s] initial advice,” Berger
“questioned [Second Counsel] several timés about the consequences of not appearing. Each
time, he firmly reiterated his advice, assuring [Berger] that [Berger] was not subject to the

52/  (...continued)
court order limiting the inmate population of a.county jail, where lifting of contempt
- sanctions was conditioned on inmate populatlon not exceedmg a certain number during
spec1ﬁed dates).
53/ In Penﬁeld Co. of Cal. v. SEC, 330 U.S. 585, 593-95 (1947), for example the court held

that a contempt judgment that does not include relief of a coercive nature is punitive.
However, that case invoived Commission subpoena authority, which can be judicially
enforced. NASD has no such authority.

54/  NASD Sanction Guidelines at 9.

1941
n
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F ollowmg the Hearing Panel decision but before the NAC hearing, Initial Counsel
resumed his representation of Berger.
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NASD’s jurisdiction, but even if [he] were, this [was] the appropriate way to challenge -
jurisdiction.” The affidavit adds that Second Counsel “[n]ever” advised Berger that “[Berger]
could receive a permanent sanction as a result of [his] nonappearance,” and moreover, had
counsel advised him otherwise, Berger “would have appeared.” The affidavit states further that
Berger “hired an expert attorney [Second Counsel] who told [him] that [Berger] was not subject
to the NASD’s jurisdiction and that [his] nonappearance was not only legitimate but the only
means for asserting [his] jurisdictional rights.” The affidavit asserts that, “[bJecause [Berger]
acted reasonably in light of the advice [he] received and in good faith, [he] believe[s] the severe
sanction imposed on him was urijustified.” Berger argues that he is entitled to “mitigation credit”
reducing his bar to a two-year suspension based on his reliance on Second Counsel’s advice.

As we noted in our prior opinion, Berger does not claim that he failed to appear at the
first OTR on the advice of counsel. Berger secks to rely on advice of counsel with respect to the
second OTR.

In our prior opinion, we recognized that a valid claim of reliance upon counsel may have .
a mitigating effect on sanctions. To constitute mitigation, however, the claim must have
sufficient content and sufficient supporting evidence. Both are lacking in this case. Indeed, the
evidence that establishes that NASD had junisdiction over Berger is flatly inconsistent with
Berger’s account of his actions with regard to the Forms U4 and undércuts his assertions of
reasonable, good-faith reliance on counsel.

As a legal matter, Berger, citing SEC v. Howard, argues that he need not “hit each of the
‘elements’” that courts and the Commission commonly consider in deciding whether to credit an
advice-of-counsel claim. 56/ Those elements are that the person made complete disclosure to
counsel, sought advice on the legahity of the intended conduct, received advice that the mtended
conduct was legal, and relied in good faith on counsel’s advice. 57/

Contrary to Berger's contention, Howard does not excuse a less than ¢ complete” advice-
of-counsel claim in this case. The Howard court considered evidence of advice of counsel in
making a deten'liflmatlon about an essential element of liability that the plaintiff must prove:
whether there was substantial evidence that Howard acted with the state of mind (scienter)
necessary to vioilate the applicable substantive law. As we have held previously, scienter is not

56/ 376 F.3d 1136, 1147 (D.C. Cir. 2004).

57/  Markowski v. SEC, 34 F.3d 99, 105 (2d Cir. 1994); C.E. Carlson v. SEC, 859 F.2d 1429,
1436 (10th Cir. 1988); SEC v. Goldfield Deep Mines Co. of Nevada, 758 F.2d 459, 467
(9th Cir. 1985); SEC v. Savoy Indus.. Inc., 665 F.2d 1310, 1314 n.28 (D.C. Cir. 1981).
See also Joseph J. Vastano, Ir., 57 S.E.C. 803, 813 n.22 (2004); Anthony H. Barkate, 57
S.E.C. 488, 497 n.19 (2004); Toni Valentino, 57 S.E.C. 330, 338-39 & n.11 (2004).
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an element of a Rule 8210 violation. 58/ An advice-of-counsel claim is not relevant to liability in
this case, but instead, only potentially as to sanctions. The Howard court did not address when a
claim of reliance on advice of counsel will qualify as mitigation of an established violation for
purposes of determining what remedial sanction is in the public interest. '

The Commission reviews the sanctions against Berger with “due regard for the public
interest and the protection of investors,” which is at issue even if a respondent did not act with
scienter. 59/ Reasonable reliance on competent legal advice 1s simply one factor to be considered
in the overall sanctions analysis and can be evidence of a less culpable mental state that justifies
a reduced sanction. 60/ However, when a respondent is found to have committed violations, he
should not too easily avoid a sanction that is necessary for the protection of the investing pubhc.
We believe that the respondent asserting such reliance must provide sufficient evidence to the

- body making the sanction determination that the respondent made full disclosure to counsel,

appropriately sought to obtain relevant legal advice, obtained it, and then reasonably relied on the
advice. Courts consider it important that “the advice of counsel {the client] received was based
on a full and complete disclosure.” 61/ Further, it “isn’t possible to make out” an advice-of-

58/  Rouse, 51 S.E.C. 581 {1993) (rejecting the view that we must find scienter to find a

violation of the predecessor of Rule 8210). Cf. Joseph G, Chiulli, 54 S.E.C. 515, 522
(2000) (finding no scienter requirement for Rule 3110).

59/  15U.8.C. 78(e)(2); see PAZ, 494 F.3d at 1065.

60/  See,e.g., Goldfield, 758 F.2d at 467; SEC v. Steadman, 967 F.2d 636, 648 (D.C. Cir.
1992) (where evidence of attorney’s advice “in a formal, unqualified opinion letter” that
was also received and not questioned by the clients’ “disinterested independent auditor, a
partner at one of the country’s largest accounting firms who had substantial expertise in
[the relevant area of] accounting and auditing,” coupled with “no suggestion” that the
clients “did not act in good faith,” established “[g]ood faith reliance on counsel,”
considering it as “a factor in determining the propriety of injunctive relief’); Savoy, 665
F.2d at 1315 n.28 (even when the four factors are established, reliance on advice of
counsel “is only one factor to be considered in determining the propriety of injunctive
relief”); SEC v. Manor Nursing Ctrs., Inc., 458 F.2d 1082, 1101-02 (2d Cir. 1972)
(advice of counsel “may be a factor to consider in deciding whether to grant injunctive
relief” where the defendant “relie(s] in good faith on counsel's advice” and “counsel’s
interpretation of the law” is ““neither frivolous nor wholly unreascnable’™). Berger cites
no case rejecting these principles. :

[=a)
—

SEC v. Merchant Capital, 483 F.3d 747, 772 (11th Cir. 2007); accord Dolphin &
Bradbury, Inc. v. SEC, 512 F.3d 634, 642 (D.C. Cir. 2008) (that respondent “failed to
disclose the [pertinent] information to [his counsel], who lacked independent knowledge
of this information,” “substantially undercuts his [reliance on counsel] argument”;
“*Reliance on advice of counsel will not be available to the defendant if he failed to

' ' (continued...)
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counsel claim “without producing the actual advice from an actual lawyer.” 62/ The Seventh

- Circuit rejected a defendant’s argument that “reliance on advice of counsel exculpates his

conduct” because the defendant “offered nothing more than his say-so.” 63/ The court noted that

. “[h]e did not produce any letter from a securities lawyer giving advice that reflected knowledge

of all material facts; he did not produce any opinion letter, period. Nor did [he] offer the live
testimony. of any securities lawyer.” 64/

Berger’s advice-of-counsel claim is deficient in both of these respects. During the period
from NASD’s first request for Berger’s testimony on January 14, 2004 to the Hearing Panel’s
decision on March 23, 2005, Berger and Second Counsel made only the barest of references to
advice of counsel. These references occurred in letters to NASD, in arguments advanced during
a pre-hearing conference and the NASD hearing and in briefs, and in one short exchange between
Second Counsel and Berger at the December 2004 hearing. 65/ None of these references

‘contains information about what advice Second Counsel offered or what he had been told 1n

rendering thls advice. 66/

1/ {...continued)

- disclose all relevant facts to the attorney.””) (c1tat10n omitted); Howard, 376 F.3d at 1148
(in crediting reliance-on-counsel argument, stating that outside counsel “oversaw the
closing of the first offering at its law offices, that it drafted the documents for the second
offering,” and that inside and outside counsel “approv[ed] of”’ transactions challenged in

the case).

62/  SEC v. McNamee, 481 F.3d 451, 456 (7th Cir. 2007).

63/  Id. at455-56.

64/ Id. at456; acéord'Eugene T. Ichinose, Jr., 47 S.E.C. 393, 395 (1980) (finding that
respondent could not rely on advice of counsel where record did not “show with any
specificity what advice [respondent] may have received from” counsel).

65/ At the December 2004 hearing, Second Counsel asked Berger: “[W]as it on advice of

counsel that you didn’t come in?” Berger replied, “For the on-the-record interview, yes.”
That exchange, prompted by a Hearing Panel member’s question, was abruptly curtailed
by Second Counsel’s assertion of attorney-client privilege. However, the attorney-client
privilege “cannot at once be used as a shield and a sword[,]” and the privilege “may
implicitly be waived when defendant asserts'a claim that in fairness requires examination
of protected communications.” United States v. Bilzerian, 926 F.2d 1285, 1292 (2d Cir.
1991) (citations omitted), cert. denied, 502 U.S. 813 (1991).

66/  In his affidavit, Berger appears to criticize the quality of Second Counsel’s advice, noting
that Second Counsel “did not advise me of the consequences of asserting [attomey-client]
privilege with respect to my ‘advice of counsel’ defense or even that the decision

(contmued )
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Not until June 7, 2005, during his appeal to the NAC, did Berger seek to introduce
evidence of any details of his'communications with Second Counsel, in the form of his affidavit
drafted under the renewed representation of his Initial Counsel. Because Berger had given no
substantive testimony on the advice-of-counsel claim, he deprived the Hearing Panel and the
NAC of a proper airing of the claim, including cross-examination, and of the opportunity to
assess his credibility. Berger also presented no evidence to corroborate the assertions in his
affidavit, such as an affidavit or testimony from Second Counsel. 67/

Berger’s affidavit contains no description of what disclosure he made to Second Counsel
and whether Berger provided him with all relevant facts, nor has Berger cited anything else in the
record that does. 68/ This is particularly meaningful in light of what the record shows Berger
would have known, but did not include in his testimony at the hearing, about the Forms U4 and,
at a minimum, his claimed uncertainty about his own actions with regard to the Forms, which
would have been important for counsel to know in assessing jurisdiction. Due to the lack of
evidence about what Berger told his counsel, the record does not show that Berger relied
reasonably and in good faith on advice that NASD did not have junisdiction over him and that
even if NASD did have jurisdiction, the sanction would be conditional and Berger would be
given an opportunity to testify to avoid the sanction.

Record suppért is also lacking for Berger’s assertions about the legal advice he received. .
By its own terms, Berger’s affidavit purports only to “summarize[]” Second Counsel’s advice.
Second Counsel’s February 11, 2004 letter to NASD merely stated that “NASD does not have
jurisdiction over [Berger]” and that Berger was unwilling to testify until “it is determined that
NASD does have jurisdiction.” That Second Counsel raised certain arguments during the
litigation of the proceeding, cited by Berger in his reply brief on remand, is not sufficient to

N
joa
s

(...continued) .

whether or not to waive it was mine.” However, Berger “voluntarily chose this attorney
as his representative in the action, and he cannot now avoid the consequences of the acts
or omissions of this freely selected agent. Any other notion would be wholly inconsistent
with our system of representative litigation, in which each party is deemed bound by the
acts of his lawyer-agent . . . . Link v. Wabash, R.R., 370 U.S. 626, 633-634 (1962).

l

67/  Berger asserts that nothing precluded NASD from obtaining testimony or an affidavit
from Second Counsel. NASD does not have subpoena power and could not have
compelled Berger’s attorney to testify. In addition, it is Berger’s obligation to marshal all
evidence in his defense. See Robert Thomas Clawson, 56 S.E.C. 584, 595 & n.25 (2003),
petition denied, 2005 WL 2174637 (9th Cir. 2005) (unpublished opinion).

68/  See.e.p., Hal S. Herman, 55 SEC 395, 403 (2001) (finding no reliance on advice of

counsel where respondent could not establish that he made full disclosure to counsel).

|
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establish that counsel advised Berger ét the time NASD requested his testimony that failing to
appear was legal or that Berger’s reliance on such advice was reasonable. 69/

We note that the record with respect to Second Counsel’s advice contrasts with the
evidence in Morton Bruce Erenstein. 70/ In Erenstein, we sustained NASD’s imposition of a
one-year suspension instead of a bar and noted that NASD “appropriately considered,” in
mitigation of Erenstein’s Rule 8210 violation, his attorney’s apparently “good faith interposition
of his objections . . . .”” The record demonstrated that Erenstein appeared at an OTR and testified

' ~ until his counsel objected to NASD’s requests for information about Erenstein’s tax returns.

Counsel subsequently sent a letter and other communications to NASD detailing the basis for his
objection. 71/ Here, by contrast, Berger did not rely on counsel’s advice in failing to appear at
the first OTR and refused to appear at the second OTR. Neither he nor his counsel attempted to
explain to NASD at the time of the scheduled testimony the basis for Berger’s claim that NASD
lacked jurisdiction. Instead, Second Counsel’s letter responding to NASD’s letter scheduling the
second OTR stated merely that “we will determine whether the NASD has jurisdiction over Mr.
Berger” and “will notify you of our intention as to whether or not Mr. Berger will testify on that
date.” Second Counsel’s subsequent letter advising NASD that Berger would not appear
provided no basis for his jurisdictional objection, referring only to “our view that the NASD does
not have jurisdiction” and declining to address the matter further until “the NASD determines to
bring an 8210 proceeding.” . :

Berger appears to concede that an advice-of-counsel claim is not mitigating if it is
premised on a strategy to avoid full compliance with applicable regulatory requirements. 72/

69/  Even examining Second Counsel’s statements during the proceeding does not help
Berger. Statements that lack of jurisdiction “was not a frivolous defense,” that it “has
substance,” and that “[w]e have a lawfully legitimate right to challenge NASD’s
jurisdiction” show nothing more than that Second Counsel argued that Berger had a
colorable jurisdictional argument, not necessarily one that was likely to prevail. We can
find no statement anywhere in the record by Second Counsel that if NASD proves
jurisdiction, “the sanction will be conditional and [Berger] will be given an-opportunity to
testify to avoid the sanction.”

70/  Erenstein, 91 SEC Docket at 3114,

71/ Id. at 3124. Erenstein eventually produced the withheld information eight months after it

* was first requested, after receiving a Wells notice informing him that NASD staff
intended to recommend institution of disciplinary proceedings.

72/  See Valentino, 57 S.E.C. at 338 (stating that “[w]e have repeatedly held that reliance on
counsel does not excuse an associated persons’s obligation to supply information or
" testimony or otherwise cooperate with NASD investigations,” nor “should it mitigate the
(continued...)
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Berger seems to suggest that even if the record gave rise to such a concern, which the Hearing
Panel expressed here, he could dismiss that concern from consideration by asserting in his
affidavit that he did not seek “to thwart the NASD’s investigation or to foster strategic
advantage.” We understand the basis of the Hearing Panel’s concern. Berger has stated that he
did not want to spend the time required to provide the requested information. However, given
the lack of evidence that Berger relied on the advice of counsel, we do not need to reach the issue

* of whether Berger sought to thwart NASD. On the record before us, we have no basis to

determine whether Berger’s reliance on advice-of-counsel claim is valid. Thus, we cannot accept
Berger’s advice-of-counsel claim as mitigating.

Based on the rationale behind the recommendation of a bar as the standard sanction for a
complete failure to respond to an NASD request for information, and given the absence of any
mitigating factors in this case, we find that the bar against Berger is neither excessive nor
oppressive:

Berger argues for the first time in his reply brief that barring him from association with
any broker or dealer would impose an undué burden on competition. He asserts that the “stigma”
of a bar would immpede his ability to engage in lawful economic activity, particularly in the
securities industry. This is not the type of competitive concern that Exchange Act Section 19

. meant to be considered. 73/ ‘Otherwise, NASD could never impose a bar on an individual or firm

because the bar would always have the same effect that Berger describes. Even lesser sanctions
could have the same such effect and therefore would be forbidden in Berger’s view. We do not

72/ (...continued)

sanctions imposed” under circumstances in which the respondent, “in determining
whether to testify,” was “weighing a concemn regarding her continued ability to work in
the securities industry if she failed to testify against a concern about the potential
consequences to her husband if she pro[f]fered testimony” and “engaged in dilatory
tactics to evade questioning by NASD™). Cf. Steadman, 967 F.2d at 642 (in considering
whether defendants raising an advice-of-counsel claim “acted in bad faith,” noting lack of
;  “any motive” or “anything, to gain.”).

73/ ' The requirement that sanctions imposed by an SRO not impose an unnecessary or

" inappropriate burden on competition was added to Section 19 of the Exchange Act by the

" Securities Reform Act of 1975 (the “SRA”), Pub. L. No. 94-29, 89 Stat. 97 (codified as
amended in scattered sections of 15 U.8.C.), a legislative effort to enhance competition
among securities exchanges and markets. The SRA’s intent, and consequently, that of
Exchange Act Section 19, is to “break down the unnecessary regulatory restrictions which

. . restrain competition among markets and market makers . . .. S. Rep. No. 94-75, at

12-13 (1975). The SRA does not address the economic impact on former securities
professionals barred from further participation in the industry.
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. believe that Exchange Act Séction 19 embraces consuieratlon of the reasons advanced by Berger
' for competitive harm.

Accordingly, we find that the bar against Berger does not impose any burden on
competition and is neither excessive nor oppressive, because, as set forth.above, the bar serves a
remedial rather than a punitive purpose and Berger has not 1dent1ﬁed any factors that mmgate his _
violations.

An apprOpnate order w1ll issue. 74/

By the Commission (Chmnnan COX and Cornm1851oners CASEY, AGUILAR and
PAREDES; Commissioner WALTER not participating).

Florence E. Harmon
Acting Secretary.

Py 74/ We have considered all of the parties’ contentions. We have rejected or sustained them to
. the extent that they are inconsistent or in accord with the views expressed in this opinion.

v
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. " L OVERVIEW

The Commission is proposing this Roadmap towards requiring the-use of

International Financial R_éporti_ﬁg- Standards (“IFRS”} as issued by the International

Accounting Standards Board (“IASB”)* ‘l')y U.S. issuers™ as part of its consideration of

the role a single set of hi'ghjquélity' aécouﬁting standards plays in investor protection and

the efficiency and effectiveness of capital formation and allocation. As capital markets

have become increasingly global, U.S. investors have a corresponding increase in
international investment opportunities. In this environment, we believe that U.S.

mvestors would benefit from an enhanced ability to 6ompare financial information of

‘U.S:‘companies with that of non-U.S. companies. The Commission has long expressed

its support for a single set of high—qualily global accounting standards as an important

means of enhancing this comparability. ™ Wé believe that IFRS has the pofential to best
provide the common ptatform on which companies can report andinyestors can compare
financial infonnatioh. ”

This proposed Rdadmap first addresses the basis for considering the mandatory

use of IFRS by U.S. issuers. It then sets forth seven milestones which, if achieved, could

*As used in this release, the phrase “IFRS as issued by the IASB” refers to the authoritative text of
IFRS, which, according to the Constitution of the Intemational Accounting Standards Committee
Foundation (“JASC Foundation™), is published in English. See “Internationa! Firiancial Reporting
Standards, including International Accounting Standards and Interpretations as at 1 January 2007,”
Preface to International Financial Reporting Standards, at paragraph 23. Unless otherwise noted, the

. phrase “IFRS” refers to IFRS as isstied by the IASB.

** The terms “U.S. issuer” and “domestic issuer” are used interchangeably in this release. Although
there is no specific definition of those terms under the Exchange Act or the Securities Act, they are used
in this document to refer to any issuer that files annual reports pursuant to the Exch-angc Act on Form 10-
K [17-CFR 249.310) or a registration statement under the Securities Act for which foreign private issuer
status 1snot an eligibility requ:remcnt For purposes of this release, the terms U.S. issuer and domestic
issuer also include a foreign issuer of foreign private issuer, as defined in Rule 3b-4 under the Exchange
Act {17 CFR 240.3b=4(c)] and in Rule 405 undcr the Securities Act [17 CFR 230.405], that e]ects to file
on domcstlc forms.

. % See, for example, Release No. 33-6807 (November 14, 1988) [53 FR 46963 (November 21, 1988)].




lead to the use of IFRS by U.S. issuers in their filings with the Commission.” The

- Commission in 2011 would determine whether to procéed with rulemaking to Arequiré that

U.S. issuers use IFRS beginning in 2014 if it is in the public interest and for the
protection of inves_toré to do so. Tht_‘é;se .miléstones relate to:
. improxf\ements in accounting standards;
e the ac.:é‘oluntability and funding of the iASC Foundation;
e the improvement in the ability to use interactive data for IFRS repoﬁing;
. educ;atilon an(i training relating to 1FRS;

» limited early-use of IFRS where this woﬁld enhance comparability for U.S.
investors;

e the antiéipafgd timing of firture rulemaking by the Commissilon; and

the implementation of the mandatory use of IFRS by U.S. issuers.
After describing the'miiéstones, this proposed Roadmap also discusses how IFRS
reporting i‘)y U.S. issuers may affect other particijﬁants in the capital markets.

As a step along this Roadmap, this release then describes proposed amendments

to permit a U.S. issuer that is among the largest companies worldwide within its industry,

and whose industry uses IFRS as the basis of financial i'eporting more than any other set
of standards, to elect to use IFRS beginning with filings for fiscal years ending on or after

December 15, 2009. These amendments include a process by which U.S. issuers would

' This release does not address the method tf;é’-Cqmmission would-use to mandate IFRS for U.S. issuers.

One of the options would be for the Financial Accounting Standards Board (“FASB™) to continue to be the
designated standard setter for purposes of establishing the financial repoiting standards in issuer filings
with the Commission. In this option our presumption wou]d be that the FASB would mcorporate all
provisions under IFRS, and all future changes to IFRS, directly into generally accepted accounting
principles as used in the United States (“U.S GAAP”). This type-of approach has been adopted by a
significant number of other jurisdictions when they adopted IFRS as the basis of financial reporting in their
capital markets.
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seek conﬁmiaﬁon from Commission staff that they are eligible to use IFRS in their
Commission filings. This rcleéée also seeks comment on two hltémétive proposals under
which US iséuers that elect to ﬁse IFRS would discloée ‘U.S. GAAP information.
II.- THEI ROLE OF IFRS IN THE U.S. CAPITAL MARKETS |

A.  The Promise of Global Accounting Standards

1. : The Global Nature of -’I‘olday’s’Capit:il Markets

Today, investors, issuer§ and other cépital markets participants are .e;ble to engage
in financial transactions acroés national boundaries and to make invesfment, capital
gllocation‘and financing decisions on a global basis méfe readily than ever before. This
is due in large measu-rehto today‘s ever—fastér comumunications, and ever-more-closely

linked markets. Advances in technology that facilitate securities transactions have

'

- reduced barriers that previously existed and that may have impeded cross-border

inVestmenl for both retail and institutional investors. For insfance, investors can more
readily obtain information on a wide vaxéety of international investment opportunities
than in thé past, largely due to the ayailability of information over the Internet. Further, it
is now posstble for U.S. investors to have access to real—ﬁnq_xe SECQrities tran;saétidn data
from stock ex_c_:hanges and other securities mark'ets tfrom around the world and to trade on
global exchangcs through accounts they manage over Ithe Internet. As trading and
investment become more glbbal, igvestors face an increasing need forrfull, fair and
reliable disclosur_e ;hat enébleé C().r'x)pgrison of financial 'infonnation-acroé_s- mvestment
alfcmatives thz;t Cross natiqnél boundaries.

A lérge gind ihé;easing numbér of U.S. investors hold secu;‘itigs ofnon-U.S. .

issuers. Further, U.S. investors have the ability to make cross-border investments
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readily ** Thus, we belicve it is important for U.S. investors to have access to the tools to
compare effectively and éfﬂciently their invesﬁnentopporﬂmities in a global capital
market. The Commission has ldng considered a reduction in the disparity between the
accounting and disclosure practices of the United States and those of other countries as an
important objective for both the protection of investors and the efficiency of capital
markets.* Further, while our recent Advisory Committee on Improvements to Financial
‘Reporting (“CIFIR”) purposefully limited its scope relating to-international matters due to
ongoing efforts by the Commission and the FASB, it did similarly note the following in
its final report to the Commission:*

We broadly support the continued move to a single set of high-quality global

accounting standards, coupled with enhanced international coordination to foster

their consistent interpretation and to avoid _;unsdlctlonal variants. Further, we-

encourage the development of a ‘roadmap to identify issues and milestones to

transttion to this end state in the U.S., with sufficient time to mifimize-

disruptions, resource constraints, and the complexity arising from such a

* significant change.”
The Commission recognizes that the use of a single, widely accepted set of high-

quality acc_oﬁnting standards would benefit both the global capital markets and U.S.

investors by providing a common basts for investors, issuers and others to evaluate

2 Over the period from 1990 to 2006, estlmated investments in foreign equity.securities held by U.S.
residents has grown from approximately $200 billion to $4,300 billion, based on estimates published by the
U.S. Bureau of Economic Analysis, U.S. Treasury statistics. See
hitp://bea j,ovrmtcrnalmnal/\hf’_mtm.v()’i 12.x1s. Included in this.category are investments in equities,
whether listed or unlisted, where the holding by the U.S. resident is less than 10%.

3 See, for example, Release No. 33-6360 (November 20, 1981) [46 FR 58511 (December 2, 1981)). For
a further discussion of the Commission’s previous actions promoting development of a single set of
high-quality globally accepted accounting standards, see Section II1.C. of Release No. 33-8831 (August
7, 2007) {72 FR 45600 (August 14, 2007)]} (“2007 Concept Release™).

3* See Final Report of the Advisory Committee on lmprovemf:nfs to Financial Reporting to the United
States Securities and Exchange Commission (August 1, 2008) (“CIFiR Final Repoit™).

35 CIFiR Final Report, at page 21 {footnotes references omitted).

12




investment opportunities and prospeﬁ:ts in different jurisdictions. UJ.S. investors would be

able to make better-informed investment decisions if they were to obtain hi gh-quality

financial information from U.S. companies that is more comparable to the presently

available information from non-U.S. companies operating in the same industry or line of .

~ business. Capital formation and investor understanding would be enhanced if the world’s

major capitai markets all o_per'ated under a si.ngle set of high-quality accounting standards
that elicit c‘omparéblle, high-quality financial ihfonnatibn from public companies.
) 2. Potential for IFRS as the Clobal Accountiﬁg Standard
The increasing acceptance and use of IFRS in majqr capital markets thmuéhout

the world over the past several years, and its anticipated use in other countries in the near

foture, indicate that IFRS has the potential to become the set of accouhting standards that

~ best provide a common platform on which companies can report and investors can

compare ﬁnancia] information. Approximately 113 coﬁntﬁes around the world currently
require or permit IFRS reporting for domestic, listed compamies.36

.Foreign jurisdictions have chosen to require or ;'ﬂlow IFRS for many different
reasons. For example, in the European Union (the “E.U."), prior to its requirement
relating to IFRS applicable to companies incorporated and pubhcly traded in its Member

States,”” accounting standards in each of the E.U. Member States generally were

3¢ Some countries have enacted IFRS as national standards and require compliance to be stated with those
national standards. In.some cases, these national standards are identical to IFRS as issued by the IASB; in
other cases, these national standards have been more narrow, yet consistent with IFRS as issued by the
1ASB; and, in yet other cases, these national standards may permit.additional options that are inconsistent
with IFRS as issued by the 1ASB, although companies may opt to apply standards so that they comply with

. IFRS as issued by the IASB. See htt;):./fwww.ia@lus.comr’countrw’uscias.htm.

¥ Gee Regulation (EC) No. 1606/2002 of the European Parliament and of the Council of the European
Union of 19 July 2002 on the application of international accountmg standards Official Journal I_ 243,
11/05/2002 P. 0001- 0004
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established mdwndually in each Jurlsdlctzon Further, each Member State would typlcally
permit the use in 1ts capital markets of accountmg standards set in other juﬂsdlCthI‘lS in
addition to its own domestic accounting str:mdards.38 IFRS proVided a common set of
accounting i)rinlcip'les under which all domestic listihgs in the E.U. could report. In
Canada, accounting standard setters concluded that, gi\;e;; the incrcaéing globalization of
capital markets and other recent dévélopmen;g that it wa'é timely for publi¢ Canadian
companies to adopi glpbally acg_ep;ed, high—quality accounting —standards by converging
Canadian GMP with IFRS-ovqr a transitional period, after whic_ia a ;epérate and distinct
Canadian GAAP would cease to exist asa basi; of ﬁnanci_al repoding for public
companies.”. In Ausf[ralia; the gecisiQ11 .to adopt IFRS.:'.:\;;/_as part of a strategy tclo ensure
consistency and cpinparability of Au‘stra-lian ﬁnz;ncial re;,jo}ting with financial reporting
across global financial matkets.” More cc;untnes have adopted [FRS, including Israel,”

and others have plans to allow it, including Brazil.** The market capitalization of

exchange listed companies in the E.U., Australia and Isragl totals $11 trillion (or

_ approximately 26% of global market éapitalization_), and the market capitalization from

3 For example, U.S. GAAP was accepted by some E.U. Mcmb_cr States for domestic registrants and stil}
is accepted for foreign registrants. -

¥ For additional information, see: hitpi/Awww cica.ca/index, cfm/e td;44036f!a w/lhtm. The staff of the
" Canadian Securitities Admmistrat()rs (“CSA”) has proposed retaining the custmg option for a domestic

Canadian issuer that is also an- SEC issuer to use 1.8, GAAP. See
hiip//www cica.ca/3/9/1/6/6/index . shtm! for the link to “CSA Announcement re: IFRS in Canada” (CSA |
Staff Notice 52-321).

40 S
ce|
htip: /Awww.asic. gov, au’asxdasm nsf/byhead];ne:\’our+quest10m*db<mt lmplcmmtmu +thetiI'RS Lpen

DOCU\T\Cﬂtx‘ 1.

: a See Israel Accounting Standard No. 29 “Adoption of International Financial Reporting Standards,”

which describes the adoption of IFRS in Israel for years startmg on January 1, 2008.

2 See hup Hwwawy.cvm.gov. br/pori/snc fins(457. pdf

14




- {hdse cdﬁntries plus Brazil and Canada totals $13.4 trillion (or approximately 31% of
global market capitalization).®
The Commission is aware of the transitions made by other countries to IFRS. Fér
exafnpie,"the vast majority of listed European companies, including banks and insurance
' 'companics,. moved to comply with the E.U. IFRS requirement in 2005 with the remainder
transitioning in 2007 Under these transition appl;oachés, in essence all or almost al.l of the
~1isted c;ampanies transitioned to IFRS at the same time. Some foreign régulators h;cwe
published lreports felating to tl_je tmplementation of IFRS in their C(-Juntry'. .Eor example, the
U.K. Financial Reporting Review Panel and the_ Autorit¢ des Marchés Financiers of France
(“AMF”) have both published reports making ol;scwations on IFRS as applied in their
jurisdictions.““ | |
As with alll countries.' t_hat have evaluated thc:potential ﬁsc of IFRS in their own
- markets, the poiicy considerations-in the United Stat.e:s must factor in the individual
circumstances of its investors and capital markefs. The U.S. capital markets are among
the largest and most liQuid in the world. U.S: GAAP is a well-established basi§ of
financial reporting and is applied by all U.S'-. public companies, many foreign companies,
and many US private companies, as well as their'auditors. Today, U.S. GAAP is

accepted in capital markets around the world, and the Commission requires its use by all '

* All figures are from the World Federataon of Stock Exchanges, Domestic Market Capnahzanon as of
September 30, 2008, in U.S. dollars.

* For the report of the U.K. Financial Reporting Revxcw Panel see “Preliminary Report: IFRS
Implementation” available at
http://www fre.orguk/images/uploaded ’documcntc/ll RS%20Implementation?20- Ya20prefiminary.pdf.
For the report of the AMF, see “Recommendations on accounting information reported in financial
- statements for 2006,” dated December 19, 2006, available at htt]g /iwww . amf-
france. Orr,/dowmcms /general/7563_1.pdf.
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~ domestic issuers.” The accounting principles established by the FASB have been

recognized ‘by the Co’mmiss_ion as “g‘énerally aécepted” for purposes of the U.S. federal
securities laws.*
Regardless of whether the Commission decides to allow or require IFRS for U.S.

issuers in the future, the past and anticipated move towards the use of IFRS in other

‘jurisdictions may have begun to affect U.S. investors’ ability to evaluate investment

alternatives as their level of investment m non-U.S. cfompanies has i.ncfeased over time.”
The grovﬁng level of foreign inve_suﬁent by U.S. residents in international investment_
oppoﬂunitieg_, i'ncluding 0pp0rtunitie$ té invest in iésuers that do not file reports with the
Commission, makes it likély that U.S. investérs will increasingly need to use IFRS -

\ . .

financial statements.® Also, it is likely that';iargE'U.S._. issuers that compete for capital on

a global basis will increasingly need to use aﬁd understand IFRS financial statements in

.order to remain competitive. For.these reasons, the Commission finds it advisable to

continue to pursue consideration of the use of IFRS in the U:S. markets in order to better
equip U.S. investors to make comparisons of us. companies with certain non-U.S.
companies, while balancing this with the fact that U.S. investors should be able to

compare U.S. companies with other U.S. companies.

“ See Rule 4-0Ha)(1) of Regulation S-X [17 CFR 210.4-01 (a)(i)].

“ See Release No. 33-8221, Financial Reporting Release (“FR™) 70 (April 25, 2003) [68 FR 23333 (May
1, 2003)] (“FR 70").

* As more companics move towards IFRS reporting, current and potential investors in U.S. issuers may
increasingly be comparing those U.S. issuers’ financial information to IFRS-based financial information
of competing investment opportunities. For example, approximately 120 foreign private issuers
currently report to the Commission using IFRS financial statements.

* For example, .S investors may purchase securities issued by a non-reporting forcign- company
directly on a-foreign exchange; or they may invest in Ainerican Depositary Receipts representing the

_securiiies of a foreign private issuer that is exempt from Exchange Act reporting requirements pursuant

to Rule 12¢3-2(b) [17 CFR 240.12g3-2(b)1.
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Promoting a single set of globally acceptéﬂ accounting standards will benefit

" investors as more and more companies prepare their financial statements applying a

single set of high=quality accounting standards. With a single set of accounting

“standards, investors can more easily compare information and will be in a better position

fo make inforrﬁeq investment decisions. This benefit is dependent upon use of a sinéle
se£ of highfqualjty-stangiérds globally and financial reporting that is, in fact, consistently
applied acr.oss companies, industries and countrigs.‘ Any decision we may take to expaﬁd
the use of IFRS to U.S. issuers ﬁoﬁld necessitate our evaluation of whether global
developments support the assertion of IFRS as the single set of high-quality globally
accepted accounting stand.ards that is appli;:d consistently across companies, industries
and countries. l .

The Commission has fdent_iﬁed certain, consideratio;ls which may inﬂueﬁce the
degree to which:compérability may be achieved,ﬂﬁéugh.widespread adoption of IFRS.
These considerat'ions include the extent to which IFRS is adopted and applied globally,
and whethér IFRS is adopteq and applied in foreign jurisdictions as issued by the IASB
or as jurisdictional variants of IFRé; * We Believe that the benefits of moving towards.a
single sct of globally accepted standards as a lo__ng-term objective for i’ncx;éased
compa[rabil'ity of financial statements are *attaim;}l.ﬂe through the use of IFRS only if IFRS

represents a single set of high-quality accounting standards, which is best .accofnpli_shed

-through the use of IFRS as issued by the JASB. As stated previously, each jurisdiction’s

considerations surrounding the use of IFRS in its markets are unique to the jurisdiction’s

» leferent jurisdictions-often have internal processes through which they adopt or'incorporate IFRS

. into their national accounting standards. Decisions made durmg thosé processes may result in
-discrepancies from IFRS as issued by lhe IASB.
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circumstances. Therefore, the large number of countries allowing or requiring IFRS in
their markets does ’notr,al'one determine the Commission’s decision. ﬁowever, in
determining whether to proceed with réquiring the use of IFRé by U.S. issuers, the |
Commission will consider the extent to which IFRS as issued by the IASB 1s used
globally, is applied consisiently, and supports the asscrtion’ of IFRS as the simgle set of
high-quality global accoux;ting standards.”

B Past I;o'licy Considcraﬁoﬁs Rggarding IFR_S

Over time, the Commission has undertaken a series of initiatives to promote a

single set of high—qu%lity.globélly accepted a}:bounting standards as a means of advancing
the objective of reduced dis'parit'y in financial reporting between U:S; issuers and foreign
issuers. Convergence of U.S. GAAP and IFRS as issﬁ'ed by the TASB, which involves
the best efforts of the IASB and the FASB (referred to‘ Jointly as “the Boards”) to make
their ﬁnancial_reporting standardé- fully compatible on-a standard—by—standardfbasis, has
been the predominant approach taken in the United States to achieve that obj ective over
the past six years.” A;T, discussed further below, the Commission continues to support the
jont efforts of the IASB aﬁd the FASB as an irﬁportaht means of increasing the quality of

IFRS and U,S(.‘ GAAP and, at the same time, reducing disparity between the two.

50 In 2007.-as part of our efforts to foster a single set of globally accepted accounting standards, we adopted
amendments to allow foreign private issuers to file IFRS financial statements without reconciliation to U.S.
-GAAP only if the financial statements were prepared in accordance with IFRS as issued by the IASB. See
“Acceptance from Foreign Private Issuers of Financial Statements Prepared in Accordance with |
International Financial Reporting Standards without Reconciliation to U.S.,” Release No. 33-8879 ‘
(December 21, 2007) {73 FR 986 {January 4, 2008)] (the’ “2007 "Adopting Release”). The Commission
proposed these rules in June 2007 [Release No 33. 8818 (July-3, 2007)] [72 FR 37962 (July 11 2007)] (the
“2007 Proposmg Release™).

* The Norwalk Agreement, issued in 2002, and a Memorandum of Understanding entered into by the
FASB and the'YASB in 2006 express the Boards” intentions to, on a best efforis basis, converge U.S.
GAAP and IFRS. See http://www fasb.org/news/memorandum.pdf and

http://www fash. org/mtl/mou 02-27-06.pdf for further details.
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More recently, the Commission’s considerat_ion of the use of IFRS by U.S. issuers
has included t‘he issuance of a Concept Release addressing whether U.S, issuers éhould be
- pénﬁitted, but not required, to use IFRS n their filings with the Commission.”
Specifically, the Commission sought input on the nature and extent of the pﬁblic’s
intcrest in giving U.S. issuers the option 1o file wit-h‘tﬁe Commission ﬁnanéial statements
ﬁreparcd in accord'al'nce witﬁ IFRS aé'issued by-the IASB.- The “Commission received
over 80 comment letters from a wide rapge 6f is?.uers, INvestors, accoﬁnting ﬁnﬁs and
other market:participants:”

The Cdmfnission also has held three public r't)undtab'les consisting of mvestors,
issuers, aécountin’g' ﬁrms,. educatérs, standard setters and other capital market participants
to receive further ini)..ut about the use of iFRS.54 In December 2007, the Commission held

one roundtable on IFRS in U.S. markets and a second on practical issues surrounding the

ax

uée of IFRS in recent years and its 'poten'tvial exp_anded use in future years. The tﬁird
rbundt_ablc, in Augusf'ZOOé, related to the performance of USGAAP and [FRS during
the sub-prime crisis.

\Vhilé many c;ommenters on the 2007 Concept Release and the participants at the
roundtables suppoﬁed allow;ing U.S. issuers to use IFRS, cert‘ain commenters expressed
the belief that IFRS should be 'maﬁdated for all U.S. issuers and nét limitedto a spéciﬁc
group of U.S. iséuérs; Otlher— cofnmente_rs belie.ved that U.lS. issuers should continue to

‘use U.S. GAAP, while suppoﬁing ongoing cbnvergence.

* See 2007 Concept Release. .

33 These commem_é: are available at hitp://www.sec. gov/comments/s7-20-07/572007.shimi.

* Information on these Roundtables, including transcripts, is available on the Commission’s Web site at
hitp:/fwww.sec.eov/spotlight/tfrsroadmap.him,
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IlI. A PROPOSED ROADMAP TO IFRS REPORTIN¢ BY U.S. ISSUERS _
A Milestones to be.Achi-eved Leading to tile Use of IFRS by U.S. Issuers

The Cbmmission 15 ‘prbposihg this Roadmap to set forth miléstones which, if
achieved, could lead to the evéntual' usc of IFRS by al"ll U.S. issuers. Through this
Roadmap, the Commission 1s seeking to realize thé ébjective of p'rovidi-ng investors with
financial information fmn; U.S. issuers under a set of high-quality globally accepted
accounting standards, which would enable U.S. investors to better compare ﬁnancial g
infonhatiqn of U.S. issuers and competirng intematiﬁﬁal'investment; dppormﬂities. This
Roadmap is .funher intended to encourage market participants ;ti:_h consider lthe‘ effect of
IFRS in.our caﬁitgl markets and -t"o prepare for the use of IF RS financial statements by
U.S. issuers in their filings with the Commission.

In addéti’oﬁ to the miiest&nes, fhe Cénnnission also expects to consider, among

other things, whether IFRS as issued by the IASB is a globally accepted set of accounting

standards and whether it 18 cdnsis{ently applied. The advantages to U.S. investors of

inc':reaséd‘cor-nparability across investment alternatives, as contemplated under this
Roadmap, are dependént upon financial reportin;g under IFRS that 1s, in fact, consistent
across companies, indﬁstries aﬁd countriés.

The course of action described in this propoéé& Roadmap reflects the
deliberations of the Commission. in light of current cirdumstancés. We intend to publish

the final Roadmap, if adopted, in our Codification of Financial Reporting Policies.” We

~ recognize, however, that as events occur, new circumstances may require us to update or

revise the Roadmap. With the knowledge of the anticipated timetable for Commission

% See FR | (Aiarii_ls, 1982), 7 Fed. Sec. L. Rep. (CCH) 172,401, at 62,021.
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rulemaking initiativés on this policy matter, investors, issuers and other:market
participants may engage more concretely in discussions about IFRS for U.S. issuers, both

through comments provided to the Commission as well as in further dialogue among

" parties potentially affected. Thé Commission believes that any future. acfidns reléting to

the use of IFRS by U.S. issuers would benefit from the increased awareness by all

affected partiés of the related issues and preparedness that this Roadmap is intended to

foster. As we progress along this initiative, we anticipate receiving extensive input from

investors, issuers and other affecfed partie‘s, which we will consider carefully.
This proposed Roadmap relates solely to U.S. issuers with respect to their

periodic feponing' requirements under Sections 1'3 and 15(d) of the Exchange Act, proxy

and information statements under Section 14 of the Exchange Act and registration

statements und;;r Section 12 of 'fhe Exchange_ Act and Section 7 of the Securitieé Act.
Our considérations at this time with respect to the possible use of IFRS do not include
issuers that are investment companies under the Imixestmerit _Cdmpany Act of 1940.
Likewise, at this time, the Roadmap dées not eﬁtend to other types of ﬂnaﬁcial rep'orts
that are filed or firnished to the Commission by regulated entities, such as registered
broker-dealers. |

1. Improvements in Accounting'Staﬁdards

In October 2002, the FASB and the IASB énn(')unced the issuance of a

l memorandum of understanding, called the Norwalk Agréement.' 'T‘he'two bodies

\ . o . .
acknowledged their joint commitment to the development, “as soon as practicable,” of

high-quality, _cémﬁatible accouﬁting‘ standards thét could bg.tised for both domestic and

cross-border financial reportiﬁg. At that time, the FASB and the JASB bledged 10 use
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their best efforts to make their existing financial i;eportihg standards fully compatible as

soon as is practicable and to co-ordinate their future work programs to ensure that once

- “achieved, Compéxtii)ilit'y is maintained. In a 2006 Memorandum of Understanding, the
 FASB and the IASB indicated that a common set of high-quality "global standards

’ remains the long—,térm strategic priority of both the FASB and the JASB. As part of this

commitment, the IASB and the FASB set 6ut a work plan covering several projects and
c¢oordinated agendas so that major‘projvects that one boafd '{akes up may also be taken up
by the other board. That plan covered specific long- and short-term plrojécts for work
into 2008;.'111 Noyember 2007, the Trustees of the IASC Foundation reiterated their
sﬁpport for continuing the work pfogramrdescribed.in these memoranda; noting that
future work 1s largely focused on areas in which the objec.tive{ 1s tb cievelop new world-
class intematioqal stahdards. The FASB and the IASB have updated the t.imetable for

their joint work under the 2006 Memorandum of Understanding.** The next phase of the

. joint work pian'goés through 2011.

The current joint- work plans of the two stéﬁdér’d setters, as well as other work
undertaken by them furthers the goal of compreheﬁswe high- quahty standards. The
Comrmssmn w111 contlnue to momtor the act1v1t1es of both the FASB and the IASB and
the progress of their efforts. In past Commission relcasg:s, we have noted areas where
IFRS provides limited guidance on a pérticular" top:i_n_c, spch as accounting for msurance
contracts and for extractive activities.” Fuﬁhef, the cunfrént work plan of the FASB and

the IASB includes accounting standard's, mcluding (without emphasizing pﬂbrity)

% See the update to the 2006 Memorandum of Understandmg at htip:/fwww fasb.org/inth/MOU_09-11-
08.pdf. .

*" See the discussion in Section I11.B.4, below.

22




: . .révenue recognition and financial statement preéentation, that when completed should
Vimp‘rove financial reponing significantly. The Commission will con;sider the d‘egree of

' i)ré'gress made by the FASB and th¢ IASB in any future evaluation of the potential

“expanded role of IFRS in the reporting by U.S. issuers. When the Commission coﬁsiders
man_datipg use of IFRS by U.S. issuers in 2011, it woqld consider whether those
accoﬁnting standards are of high Quality}e'uid sufﬁciently comprehensive.”® The
Commission urges the two Boards to continue working t9wards the completion of their
joint work plan estimated to be completed in 2011 and othel; projects that are expected to-
improve financial reporting. |

In addition, it is important that accounting standards be restablished ﬁndcr a robust,

independent process that includes careful consideration of possibie alternative approaches
and due process, which alloﬁrs for‘input from and con$ideration of views expressed by
affected parties, including investors. It is also irhportant t'hgt éccdunti_ng standafds are
pr,omptly con‘sidered to keep standards current and reflect emerging accounting issues
and changing.bqsiness practices. Further, it is im;‘)o'rtant‘ that the accounti;ig standards
produced are capable of improving {he accuracy e}ﬁd effectiveness of financial reporting
and the protection of iﬁvéstors, and of -resqlti_ng ina high quality_c;f financial repc_mi'ng'
relativ‘e to the standards which may be repl;tce‘d. Thus, in considering future action as set
out in this Roadmap, the Commissioﬁ would also assess ;‘Mhether it believes that the IASB

continues to develop its standards, including converged standards, through a process that

reflects these elements. -

% High quality accounting standards consist of a set of neutral principles that require consistent,
comparable, relevant and reliable information that is useful for investors. See “SEC Concépt-Release:
International Accounting Standards,” Release No. 33-7801 (February-16, 2000) [65 FR 8896 (February
23, 2600)]. o ' . B
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2. Accountabiliﬁ and Funding of the IASC Foundation

The IASB is based in London'and is an accounting standard setting body
established to deyéldp 'Iglobal standards for financial reporting.®_ It is oversecen by the
IASC Foundat‘ion. The LASC Foundation is based in London and is a stand-alone, not-for
profit organizafion, incorporated in Delaware. It is rfaspdnsible for the activities of the IASB
‘and"other work thét centers on IFRS, such as initiatives relatec_l to trans]ation of IFRS from
the English language, edu(;ation about IFRS and the gievelopm_ent of interactive data
taxonomies; for_IFRS. Thé IASC Foundation is governed by 22 trustees (“IASC Foundation
Trustees™) whose backgrounds are geographjcally diverse.

The IASC Fot;_ﬁdation has ﬁnanced 1ASB operations largely through voluntary
Contribﬁtions from a wide rzlnilge of market participants from a-cross the world’s capital
markets, including from a sumber of firms in the accounting professioﬁ, companies,
~ international organizat.ions, central banks and governments. Funding commitments were
made for thf:_ period 2061-2005 and then were ‘extended for an additional two years through
2007. InJune 2006, the IASC Foundation Tfusteés.agreed on four elernen_ts that should
govern the establishment of‘a funding approach desigﬁed to enable the IASC Foundation to
remain a pr.ivate.—sect()r 6rganiéati0_n with the necessary resomces.to conduct its work in a
timely fashion. ;I'he IASC Foundation Trustees detemiﬁgd that characteristics of ihe new

scheme for 2008 would be broad-based, co_mpelling, open-ended and country-specific.®® The

%% For more information on the structure and operation of the TASB, sec www.iasb.org.

50 Further description of these clements can be found on the IASB’s Web site at
hitp:/fwww iash.org/AbouttUs: Aboui+the+1ASC+ Poundatton/Fundenm The IASC Foundation
describes these principles as follows:

* Broad-based: A sustainable long-term financing system must. expand the base of support to
‘include major participaats in the world’s capital markets mcludmg offi cm] institutions, n ordcr to ensure
diversification of sources.

* Compelling: A system must carry with it enough pressure to make free riding very difficult.
This could be accomplished through a variety of.ineans, including official support from the relevant
regulatow authormes and formal approval by the coilcctmg organizations.
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from a broad base of constituents and that are compuisory would ehcourage the

- mechanism that supports the mdepcndent funcnonmg of lhc TASB.

'Financial Accounting Foundation (“FAF”), the parent of the FASB, is oversecn by the

. specific countries {0 assist in the dcvelopmcm of the funding schéme.

P

- JASC Foundation Trustees continue to make progress in obtaining funding that satisfies those

elements.®

“The Gominission will carefully consider the negrce to which the IASC
Foundation has a s“ccune. rstablc funding mechanism (hai ‘p.ermiis it to function
mdependernly and that enhanccs the IASB s standard setting process The IASC

Foundatlon has deveIOped targcted contnbution levels from mdw:dual Jurisdictions.

Realizing the IASC Foundatio‘n’s goal of'rccciving open-cndéd fund'ing commitments * -

independent functioning of the IASB in its standard setting process.” Otherwise, the IASB

may be subject to a perceived or, potentially, an actual connection between the

availability of funding and the outcome of its standard sctt}ng process. We believe that

.

our futurc detennination regarding the -réquifed use of IFRS fo'r all U.S. issuers should

-

only occur after the TASC Foundatlon reaches its goal of securmg .a stable fundmg '

Nationa) accounting standard setters traditionally havé: been accountable to a

national securities fegui_ator or other goverriment authority. In the United States, the
- ) % . " .

Commission. .‘The JASC Foundation has not historically had a similar link with any

national securities regulators. Recognizing that suchi a relationship would enhance the

* Opcn—cndcd Thc f’nancnal commument‘: should bc open-ended and not contingent on any
particular action that would mfrmgc on the independence of the. IASC Foundation and the IASB. This
should include suslamcd suppon from ofﬁcml international organlmuons central banks and the major
accounting firms, -

. * Country-specific: Th¢ fundmg burden should be sharcd by the major economies of the world on
a proportionate basis, using GDP as the key determining factor of measurement. Each country should meet
its designated largct in a.manner consistént with the principles-above. Trustecs qhould be assigned to

o §_@,hup:l/www.lasb.org/AbQuHUs/Aboul+thc-!~IASC+Foundatlon12008+funding+commifmcms.htm.

-
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_public accountability of the IASC Foundation, its Trustees have proposed amendments to

its Conétitution o cstabliéh a connection between the IASC Founde;tion and a Monitoring
Gr'oub composed of sécﬁritires authorities charged with the adopfion or recognition of
accountmg standards used in their respective _]l.ll‘lSdlCth[lS The Commissionhas be;an
working with other national securities authorities and the International Organization of
Sefurities ,Co‘mmissions to 'establish the Monitoring 4('}-r(_)1?1p 1o e;wble it to begin its work

once the IASC Foundation adopts the necessary changes to its Constitition.” The

securities authorities, including the Commission, envision that the Monitoring Group will

participate in and approve nominations for IASC Foundation Trustees, review the

funding arrangements of the JASC F oundatidn for adequacy and appropriateness, and

address matters that the IASC Foundation Trustees are responsiblie for, such as oversight

-of the IASB and poténtia'['areasrfor consideration by the TASB in its ongoing work.*

The Commission believes that the éccountabilitypf the IASC Foundatioh will be

-enhanced once the Monitoring Group provides the forum for interaction between

securities aufhon'ties and the iASC Féﬁndation Trustees. The Commission believes t_hat
effective oversight is critical to mandating that US issuers prepare financial statements
in accordance with IFRS. _Based on the proéress Qf the discussions among gecurities
regﬁiéférs, as well as the IASC Foundation’s timetable for adopting the relevant changesr

to its Constitution, the Commission assumes that the Monitoring Group will have been

** See hitp://www Sash.org/NRirdoniyres/| 2CC476D-BS8F-418A-826F- -
7]A7465FC2E010/PrJ)0~.31 and xcxues for_the Constitution.pdf for a full descnptlon of the proposed
amcndments to the Constitution.

& See the Commission’s Jomt statement with other national securities regulators with respcct to the
establishment of a Momtormg Group at http:/fwww.sec.govinews/press/2007/2007- 226 him.- )

 The proposed responsibilities of the Monitoring Group do not extend to the standard settmg process.
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established and be»ﬁmctioning by the time the Cornnrission eonsrders marrdating‘ the use
olf IFRS for U.S. issuers. We will e\raluate the effectiveness of the oversight mec_hlanism
(including- tl-rel‘f_unetiqnmg of the mulrilaterél nature of the Morlitoring Group) in making
the deterrhination whetlrer mandating IFRS is in the publie interest for the protection of
investors end our markets. “

3. lmprovement in the Ablhty to Use Interactrve Data for IFRS
Repomng : _

In May 2008, the Commisston pr_oposed nrleé to require companies to provide
their financial staterrients to the Cemeissien and en their corporate Web sites in
interactive data format usiﬁg the eXtensibl; Business Reportingi' Lenguage (“XBRL”) in
order to irnprove their useﬁrlness te‘ in\:,'est‘ors.65 Uneler those proposed rules, financial
statement _rnformation‘could be sukrmitteri by public 'comparliee rh_interaetive data-format,
and that financial infonﬁefion could then be doWniozr(red directly into spreadsheers
analyzed in a varrety of ways usmg off-the-shelf: commercral software, or used within
mvestment models inany of a number of other software formats. The rules proposed in
May, 1f adopted, would apply to domestic a_ild"foreign-publicr companies that prepare their
financial statemerrrs in accordance with U.S. GAA-P, and foreign privafe iSsirers that
prepare their financial statements usirrg IFRS as iesued by the JASB. Under the proposal,
foreign private issuers that pr‘epare their ﬁr]_ancial statemerrts using IFRS as issued by the -
IASBijw'ouId be rer:;uired to provide financial statements in interaetirze data férrnat starting
with their fiscal perre(rs err&ing on or after De_eemb.er 15,2010. Ifthe Commission

adopts its proposed rules relating to interactive data, it is anticipated that they would

% See “Interactive Data to lmprove Financial Reportmg,” Releasc No. 33 8924 (May 30, 2008) (73 FR:
32794 (June 10, 2008)]: :
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“apply to the limited number of U.S. issuers that could elect to file IFRS financial

statéments as proposed in this release.

In order to realize the improvements in the usefulness and comparability of

{financial information anticipated upon the widespread use of interactive data, U.S. issuers

“would have to be capable of providing IFRS financial statements to the Commission in-

intera(;tive da:ta format at a éreater level of detail than is currently available. Therefore,
the state of develépmcnt of an IFRS li;t of tags for interactive data Areponi'ng will be a
consideration in the Commiss'lic-)n?s determination of whether to require the use of IFRS
for all U.S. issuers. The IASC F oundétion first pub}ﬁshed a complete liét of tags for the
IFRS‘“Bounld Volume” m 2004, and bas.published annual updates since then to reflect
new pronouncements, changes in XBiRL technical gtandards, and other improvemen;s;
the most recent such update was publiéhed'in July 2008: The Commission staff is

actively involved in the improvement and monitbg'ing of the IFRS list of tags via

‘participation in the IASC Foundation’s AXBRL Advisory Council. The Commission

~ believes it|s appropriate to consider the TIASC F'oun‘dan'on’s progress in the development

of IFRS Iaxonofnies prior to proce@:d;ilﬁ\g with miemaking on IFRS for all U.S. 1ssuers,

4. Education an(i Tra,ilning

Reporting in accordance with IFRS by U.S. i;sue[s woﬁld increase the need for
effective tiﬁining and.educatioﬁ about 1FRS for inVestorS accountants, audrtors and
others mvolved n the preparanon and use of ﬁnancml statements, as thére are differences

between U.S. GAAP and lFRS 86 Investor education is pamcularly 1mportant s0 that

8 See, as just one example,
hitp://www kpmeifrsinstitute, com/’documcntqfﬂ RS/7212008} 0043iFRSS o20compal ed%ZOlo%EOU 5%
20GAAPY%20AN fo,,OOver\riew 04 20(2008).pdf. :

.
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users of financial statements can work with the financial information issuers publish. The
main benefi'ts to inﬁestors ofa singl_e set of hjgh-qualitly globally accepted accounting |
stand;ards would be 'reglizéad only if investors more fully understood the basis for the
reported results. In addition to investors, othér financial statefn;ent users Iﬁay include
cusfdmers, vendors, rating agencies and analysts.

The education and ongoing training of most accountants in the United States 1s
limited io or predominag;tly focu:;ed on the current provi-sions of USS. GAAP.
Consequently; mﬁny parties woufd likely ﬁeed to undertake comprehensive education on
IFRS. The need for IFRS training would involve personnel of Aissuer‘s, their governing
bodies, such as audit cOmmittees;_ and their auditors. Such requirements for training also
extend to specialists, such as actuaries and valuation "éxperts, since these professionals are -
engaged by rﬁanagerﬁe_nt to assist m measuriné certain agsets and liabilities, and likf;ly are
not currently proficient in IFRS. Professional associations énd industry groups would
need to integrate IFRS into their training matetials, publiéaiions, testiﬁg and certification
progfam's. Colleges and universities.would néed to include IFRS in their curricula.”
Furth"_err'nore, it would be appx{;»priate to include IFRS in the Uniform CPA E:)(arnin'atilon.68

On the regulatory side, the Comrﬁission st;csz has continu‘ed to develop its
familiarity with-iFRS, and such efforts. ﬁoul'd need ‘to continue and intensify if the

Commission were to require U.S. issuers to file financial statements prepared in

¢ IFRS supplements to and IFRS content in accounting textbooks used in U.S. universities have become
increasingly available.

*® The Board of Examiners of the AICPA has issued an exposure draft, “Proposed Content and Skill
Specifications for the Uniform CPA Exarination” which proposed, among other things, inclusion of
certain aspects of the IFRS conceptual framework and standard setting process in future Uniform CPA
Examinations.. Further, the proposal states that if IFRS becomes genérally accépted in the United States,
inclusion of those standards in the examination would expand. See http://www.cpa-
exam_org/cpa/exposure. draft.html for the full text of the exposure draft.
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| accordancc w1th IFRS. The Public Company Accounting Oversight Board (“PCAOB™),
as part of its 1nspect10n of regxstered publlc accounting firms, regularly reviews the audits
’, Qf public companies. We understand the1PCAOB has already begun to implement
.‘traini'ng‘couvrses in IFRS to assist its st'aff in carryi'ng-out'inspéctidns, but would need to
~ expand these tr;ining programs.
The strategies taken by ihq_s; pértic_ipa'nts irll markets where issuers already report

n accor&ance with IFRS may Serve as eiarhples of approaches fo increasing education
and awareness of IFRS. The private se;igr may also re_spdnd to any increase in demand |
for education about IFRS by making educational materials available. Since the
Colmmission’s issuance of the Concept Réléalse in _August 2067, se;v'eral'of the largest
accbumin‘g firms in th‘et‘Unjtgd' Stafes ha\;e incfeaseﬂ the material made avatlable to the
public about IFRS generally as well as about the application of specific IFRS standards.
_ -For example, se{fera_l of_the accm;ntiné, firms hayé }:eld web casts accessible free of
charge to the genéral bublic disi‘fussir.lg-different aspects of IFRS. The Commission
would take into account the then cu;rent status of the overall education, training a'n_d
readiness of invéstors, hreparers, audil‘:érs and other paﬁies in";rolved in the preparation of
ﬁnz;ncial statements priox; to proceeding with rulemaking on IFRS for all US 1Ssuers. |

5. . Limited Early Use of IFRS Where Thrs Would Enhance
Comparability for U.s. Investors

This Roadmap contemplates that thé C'ommission would make a decision in 2011
with regard to the ._n'ianda'ted use of IFRS for U.S. issuers, asl‘desc.ribe‘d_ below in Sections
HI.A.6. and 7. As partﬂof this -Roadmap, we also are proposing amendments to our rules,

‘regulations and forms which, if -ei_dop_ted, would allow a limited number of U.S. issuers to




file IFRS financial statements prior to aﬂy mandated usé of IFRS in Commission filings.
These proposed amendrqénts are described later ;n this release.

These p'roposec;i'am_endments would allow the limited early use of IFRS by U.S.
issuers where it would‘e.nhance the comparability of financial reporting.to U.S. investors
for purposes of comparing the largest U.S. 'issucrs with the largest non-U.S. companies in
the same industry. Further, the Commission anticipates that providing thé alternative to
U.S. issuers to ﬁlé: IFRS ﬁn.ancial‘sta'tements would broaden the awareness and attention
given to IFRS as a single set of high-quality globally a‘c_cep‘ted accounting standards.

The Conunission'écknow]edges the wide \}arietyiof opinion that has been
expressed on this subject, ‘including mrouéh comment letters received oﬁ the 2007
Concept Release and feedback received in the Commissioﬁ’s roundtables. Many
commenters cxpressed the view that the -optiﬁn to use [FRS should be extended to all

U.S. issuers. Others.stated that we should require IFRS for all U.S. issuers. Severél of

these commenters indicated that any option to use IFRS should.only be part of a

transition to the mandatory use of IFRS. Others opposed the optional or mandatory use
of IERS at this time, and instead called for.a continuation of the ongoing work to improve
and converge U.S. GAAP and IFRS. Still others cited concerns in such areas as tax _

regimes, the stage of development of IFRS in certain areas in comparison to U.S. GAAP,

the U.8. legal environment, and the ability of auditors to issue opinions on IFRS financial

statements, as bearing én the questions of whether and how the use of IFRS should be

extended to any U.S. issuers. We believe allowing the limited use of IFRS by U.S.
issuers, only in those céscs where to do so would enhance the comparability of an

- industry’s financ¢ial reporting for the benefit of investors in making comparisons to non-
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U.S. issuers, may help inform the decision whether to mandate the use of [FRS for U.S.
public issuers. We also believe that the ability of capital market participants to evaluate
and comment on these quéstions' would be enhanced by allowing this limited use of

IFRS. We believe thisis a prudeni approach that will support and inform our

consideration of the milestones in the proposed Roadmap as well as any future

Commission action.

We also are aware that the proposed amendments \yould»permit some U.S. issuers
to ﬁse IFRS financial staternents While otl;er U.S. 1ssuers cbnt_ir_mc to use U.S. GAAP,
therebﬁ creating a du"a.l system of financial reporting that has not existed prev.iously for

U.S. public companies. This would reduce the coﬁparabiliw among U.S. 1ssuers and

would require investor familiarity with both sets of accounting standards. 1f the

Commission did not act on further milestones in this Roadmap, this dual system could

continue and could increase if more issuers eligible to use IFRS elect to do so. To the

rextent'a dual system of finaricial reporting deVCIO};S in the Uﬁitcd States for U.S. public

companies, and this development affects the comparability of financial statements among
U.S. public companies, this may create a need to reach a final resolution on the Roadmap.

In order to increase the likelihood that the comparability between issuers would be

“enhanced, we therefore have Hmited_ the prbposed option to use 1IFRS to a group of larger

U.S. companies in industries in which IFRS is.the most-used set of standards globally *
We believe that U.S. mvestors would benefit from an enhanced ai)ilit}f to compare

investment opportunities.

 Mindful that all U.S. issuers currently use U.S. GAAP in their Commission filings, we are also making
alternative proposals for U.S. issuers that elect to use IFRS with respect to the disclosure of U.S. GAAP .
information, which should promote the continued comparability among 11.S. issuers whether they use
IFRS or U.S: GAAP in their primary financial statements. .

"
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6.  Anticipated Timing of Future R’u]emaking by the Commission

After reviewing the status of the milestones and the study discussed below, the

Commission would determine, in 2011, whether to proceed with rules requiring U.S.

public cdmpanies to file financial statementé prepared in accordance with TFRS by 2014

if it is in the public interest and promotes investor protection for us to do so. In order to

- assist the Commission in determining whether to proceed with such a rulemaking, the

staff has already begun a comprehensive review of all Commission rulés relating to

financial reporting in order to recommend amendments that would fully implement IFRS -
reporting throughout thé_ regulatory framework for‘registration and reporting under the

Exchange Act'and the Securities Act. We believe that a Comhﬁé;siot; decision and

~action in 2011 would prbvide issuers with sufficient early;noﬁce of the transition to [FRS |

to permit the;m to begin their internal accounting using IFRS in 2012, which would be the

 earliest fiscal year that would be covered under thie-earliest _éntic'ipated phase-in for IFRS

reporting in 2014, as described below in Section IILA.7. 7'

. We aré' propos‘ing this Roadmap towards lthema.nd:’;ttory, rather than elective, use
of IFRS for U.-S iSSl-;lérS in order to promote fﬁlly a single sét of high-quaiity globally
accepted accounting standards to improve the comparability qf financtal infofmation
prepared by U.S. ‘p-ub_lic companies and foreign companies. " As described m Section 1,
IFRS is the basis of financial reporting used in a-large and iﬁcregsing number of countries

worldwide. Because IFRS has the greatest po’t'.eﬁtial'to become the global standard of

accounting, we believe it is in the interest of U.S. investors, U.S. issuers and U.S. markets

to 60n§ider mandating reporting using IFRS in the United States as well. Additionally,

e Tﬁc Comniissibn also wduEld evérl.ilate,thc role of a private sector accounting standard sctter, including the

role ;of the FASB:and how IFRS would be incorporated as mandatory accounting standards for U.S. issuers,
, .




we believe that over tﬁe loﬁg 'tgym,the ekister;ce of dual accounting standards in the
United States mmay create challenges in the U.S. ‘capitél markets, such as comparability for
investors.and other users of ﬁnaf\,_ciai information and p’fofessiénal competencelof
auditors. We fh‘ereforé ate proposiné this Roadmap t;)wards the mandatory use of IFRS
by U.S.‘ir_ssuers. | |

| if we decide to move forwar(i with rulemaking for the use of iFRS by U.S.
issuers, we expect to coﬁtinue to require'that issué_rs pro'.vﬁide thfee_ years of audited annual
IFRS financial stétcments. Currently, U.S. iséue;s are required to prdvide in their filings
with the Commissior; three years of audited U.S. GAAP.Lﬁnancial statements.”" Because
the in_itiﬁive to require the use 0% IFRS by:-U'.S.-.issu-ers rélatcs to the set of accounting
pﬁnciplés that is used_ for financial reporting and not io the periods for which financial
reportiné is'required, the Commiss-iqn cgpecis'that it would requiré three years of audited
financial statéments.in the first year of IFRS reporting.i2 )

To assist the Commission in its decision to ‘ma'ndate the use of IFRS by US
issuers, the Cqmmissién directs thq dfﬁce of the Chief Accountant with appropriate
consultaiion \_yith other Divisions and Offices to undertake a study and report to the
Conimission on the implications for investors and 'bth;arlma'rket participants of the
implementation of IFRS for U.S‘. 1SSUETS. -_,We anticipate fhat the report would be made

puElic by thé Cqmmission.—:

™ See Rule 3-02(a) of Regulation S-X {17 CFR 210.3-02(a)].

2 To iHlustrate, if we tequire IFRS for the years.ending on or after December 13, 2014, a calendar year
company would report for the year ending December 31, 2014.using IFRS for'the years ending
December 31, 2012, 2013 and 2014. Many such companies would want to start IFRS internal
accounting on January I, 2012, However, during 2012; 2013 and-th¢ first three quarters of 2014, they
would-continue to be publicly réporting under existing U.S. GAAP.
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7. Implementation of.the Mandatory Use of IFRS
One means of implementing IFRS reporting by U.S. issiers that we are

considering is a staged transition, as opposed to all U.S. issuers transitioning at once.

Proﬁisionaily, under the transition, IFRS filings would begin for large accelerated filers

Ry

for fiscal years ending on or after December 15,2014.” Accelerated filers would begin -

IFRS filings for years ending on or after December 15, 2015. Non-accelerated ﬁlers,

including smaller ;eponing compaﬁi_es, would begin IFRS filings for years ending on or- -
after December 15, 2016. In e%ch iﬁstance, this \,;forjld allow the ﬁler to‘ begin its books
and records and internal accounting controls with respect to IFRS'reporting for all three
years of audited ﬁnanqial statemeﬁts ﬁlat would be"rcquired in its first year of IF RS
reﬁorting (eg., 201'2 to 2014 for large accelerated filers, 2013 ‘to‘2071 5 for ac(:ele;'ated
filers, and 2014 to 2016 for noﬁ—aqcelerated filers).

We understand that a transition fr(;m one set of acgounting standards to another,
including changing the controls and systems relating to the production of financial
staternents, would i‘nvolve,costs.r Tﬁe definitions of acéelerated filer and Iarge ﬁccelerated
filer under the Exchange Act reference the sizc Olf an -issﬁ_er based on its worldwide public

float of its equity secunties. Qur current expectation that an issuer’s status as an

 accelerated filer could determine the date of a-;required‘transition to JFRS is based on the

prémi‘se that larger issuers would be better able to allocate resources to the transition to
IFRS more quickly than smaller issuers, and a staged transition also may help manage

resource demands on auditors, consultants and other market participants. Reliance on the

¥ Theterms “large accelerated filer” and “accelerated filer” are defined in Exchange Act Rule 12b-2[17
CFR 240.12b-2]. Although the term “non-accelerated filer” is not defined in our rules, we use it in this
release to refér to an Exchange Act reporting company that does not meet the Rule 12b-2 definition of
either an “accelerated filer” or a “large accelerated filer.” '
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existing deﬁn_itioﬁs of accelerated/large z;lccelerated filer also is expected to facilitate an
orderl}'/, predictable_: transition to IFRS'Bet;ause aﬁ issuer would already need to ascertain
its status as ém accelérated filer fornothér reporting purposes 'fn:nd allow it to predict when
it would be required to adopt IFRS.”* This predictébility may 21_1;30 encourage \;oluntary :
movement {0 I.FRS, as an issuc;r ';nay have an incentive to use IFRS pﬁor to the dat; the
rules wo;ﬂd rcqﬁite it to do go if its com.petit'o‘rs were already using IFRS.”® We also
fecognizé, however, that'sequé‘ncing the ltran;itlion, while it would avoid some costs
assocfafed with all 1ssuers 'ti:;nsitioning at once, also would result in some non-
l compafability of financial inféﬁnatién dﬁe trd application of the IFRS transition
pro'\fisioris at differiﬁg daics. Staging the transiﬁon by an issuer’s sizé would embed that
npn-c;omparabiiity among th_c;: issuers within an industry. Further, a staged transition
would, temppfarily, create a.dual system of rep.qrting for U.S. issuers that would require
imnvestor fami}iarlity with bofi'_t IFRS and U.S. GAAP, as described above in Section -
NLAS. |

As part of the ngnnission’s evaluation, it al;:o may consider transition rules to
expand the éligibility cﬁteria of those U.S. issuqrs Wh@ch could elecf to use IFRS in their.
Conunissioﬁ-ﬁlings, so that additional U.S.I issuers would be able to use IFRS pﬁor toa
man(_iatdrj' transition tiaic. In proceeding ;cali)ﬁg tﬁe Roadmap, t-hc Comission would
copSider the circgﬁlstances in which the early l_ise qf IFR_S would be most appropriate for

investor protection and capital formation. Andther consideration would be how to

™ Exchange Act Rule 12b-2 contains provisions for entermg and exiting accelerated filer and Iarge
. accelerated filer status, including when an issuer must determine its status.

S n addition, we anticipatc that_ newly public comp:inics, which are non-,accclcrated filers until after
their first year of reporting, would be able to use IFRS prior to a mandatory phase-in date for non-
accelerated filers if the Commission decided. to adopt a staged or sequenced transition to IFRS as
discussed.
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address the current choices available to foreign private issuers for their financial reporting

in filings with the Commission. Currently, foreign private issuers can choose to prepare

their ﬁnanc?ial statements in accordance with U.S. GAAP, IFRS as issued by the IASB, or
another Comprf_:hensive set of accounting principles witl} a reconciliation to UTS. GAAP.
B. Othef Area§ of Consideratiron
The process of incorporating new accounting standards into any financial
reporting system naturall'y varies between jurisdictions and is accomplished gradually.
Differences between na?ional accounting standards, including the extent of simularities or

differences between financial fepoﬁing frameworks and the degree of judgment they

require, affect any given jurisdiction’s experience with transition to financial reporting

that is in accordance with IFRS. In addition, there are many elements forming the

infrastructure underpinning a set of accounting standards that keep it current and

* functioming effectively in a given jurisdicfion. Integration considerations related to the

- use of IFRS in different jurisdictions also are manifested in the different regulatory and

legal envi}onments.' If thé Comunission were to require U.S. issuers to report in-
accordance with IFRS, a number of considerations and actions with in series of lead times
may be required for investors, issuers, and ofi;er barties that use findncial statements or
have a role in ¥he capital markets or the financial reporting in'frastﬁilcture. Some of these
considérations are discusséd in the remainder of this section.

1. The Roles of Finéncial Informationl

In-addition to filing ﬁnanqial statements with the éommissiqn, U.S. issuers
commbnly prml{ide ﬁnéncia} information,to other panies. While the federal securities

laws provide the Commission with the authority to prescribe accounting principles and
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standards to be followed by public c;onipaﬁies and other entities tha‘t file financial
statements Witﬁ the Comm_.ission; thé p'rovi_slion and c;)ntent of information to othgf parties
may not be generally br directly regulatéd by the Coinmission. However, changes in the
accounting st:aiidards -use{:i." for purposes of preparing ﬁnanciai statements included in
ﬁlings’with the Com'rﬁission could have aﬁl cffect on financial reporting by companies to
other parties. The following provides exafﬁplés of circumstancés or parties that may be
affected.

- Various fedgral and state reguiators, including regulators of financial institutions,
isurancé companies and publié ﬁtilities,' are provided with periodic financial information
' on an on-goihg 'bafs_.is. For example, U.S. GAAP financial statements frequently are used
as the basis for detemining capital requirements fOr financial institutions. . A‘notﬁer
example bf the ef‘fec-‘t on reporting to others relates o federal and statc income taxes. As
~ the Internal Revenue Code has developed ové_r an gxtended ﬁen'od of time with cxiét'ing
U.S. GAAP aé the predominant set of accounting standards used in fhé United States,

‘ ceﬁain _interactions exist between certain pra;fisibns of U.S._‘GAAP and incaine tax
requirements. For example, the .Interr"xal Re{fcnue (;pde has conformity provi}sibns related
to the method of accounting for im%entory for tax repéfting purposes énd the method used
for reporting 1o sharchbldg:i's (aﬁd other owners or beneficiaries) or for credit purposes.™

. TFRS does not allow fé)r the use,"‘_oif the last-in, first-out, or LIFO, method of accounting
for injventcn"yv.77 As a result, a company that reports in accordance with IF RS would be

- required‘to'use -a mlethod of accounting for inventory thét 1s acceptable under IFRS, fér

example the first-in, ﬁ-rs't—ou't) or FIFO, method. U.S. issuers changing to FIFO for

76 See Section 472 ofulhc Internal Revenue Code. - ' -

77 See 1AS 2 “Inventories,” paragraph IN63.
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~ financial reporting purposes may experience a change in taxable income based on the

I

difference between inventory valued on a LIFO basis and on a FIFO basts.

Many U.S. companies have issued debt securities under indentures or have

entered into lending agreements that may contain various covenants based upon financial

measurement.s, such as a staté‘d minimum net worth. Those iidentures and agreements,
Vas well as other types :of contractual agreements to \JhiCh issuers may be subject, may
fequirg: periodic reporting of financial information. These'rcontra:ctual obligations may
explicitly -require the use of U.S. GAAP m ,connecti(?n with financial covenants or
ﬁnaﬁci,al lreporting. Other contr‘actuall (Sbligatibns may have an a;sumption about the
nature of .the ac;;ounting model under thch suf:h reportingr will occur. Fof a U.S. issuer,
it is likely that such requirements are based on how U.'St GAAP would report financial
resul'ts‘.!

Some market indices, such as the S&P 50(3; currently only include issuers tﬁat
report ﬂnan‘ci'al stat'eménts in accordance with U.S. GAAlP. IFRS reporting might affect
an issuer’s ability to be incll{ded i_n' such indices or financial instruments Eased on those
indices,'.exclusic;n ﬁ.'om 'whi(;h may havge.aﬁ adve‘;sg effect on these issuers, unless the
instruménts or indicés make any neéessaxj changes to include issuers which report in
IFRS. |

2. Acéounting Systems, Controls and Procedures’

i - Use of any new accounting standards requires changes to financial reporting

“systems and proceilures to identify, collect, analyze and report financial information and

the corresponding controls. Changing numerous accounting standards at the same time,
regardless of the starting point, would require numerous changes in a'co‘mpériy’s policies

. I . . : )
and procedures and system of internal controls. Some changes may prove more
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'.-'-‘\ ? o compl:_i_ca';ted than othgrs, Systems changes would apply not only to the issuers preparing
M ' ‘ ‘
i such statements, but also to various other market participants such as users of financial
linférmati‘on and regulétors. .Some companieé that have signjﬁcaqp foreign operations
. ﬁay already havfe‘é'familiari'ty with IFRS. It may not be as difficult-for these companies to

adopt IFI'{S forall of their operati:on-s for U.S. reporting purposes.

T}Ijlere woulc'libe ad&_itional irﬁpliqﬁtions on financial reporting. Two examples of
the impli(:la_tidns reléte {0 an issuer’s equity méthodsinvestm'ent in another compény and
initial put;lic (';fferings. Many--iSSuers hold i'nve‘;tmcf‘nts in other entities whicﬁ are

accounted for under the equity method. . In ordér for an issuer to properly record the

'
1

_!’eqﬁity fneat‘fhod investme‘nt; the issuer would need IFRS-based infoﬁation about the
investee eiach rcporting period. If fi‘lé investment were in equity of a comp;amy using U.S.
9 o .GAAP‘fé; its'c;wn ﬁnancigii statcrﬁent preparation and reporting purposes, obtaining the
. required IFRS-based infcnnation may prow;c difﬁcult anﬁ costly. This would be similar
io the situétion that exists today if'an issuer uéipg U.S: GAAP has an equity investee that
uses a diffi;r_ent basis of financial reporting. ‘Further, an additional cost and complication
‘ wpuld be J'dded to the initial publjc offeﬁng-process if a private cor_npany:_wh(')rse financial
~ statements were not i accordance with IFRS \ireré required to provide them for,purposes
of its initial registration statement with the Commission. | |
3. Audiﬁng
Another affected party is the audi[.ﬁmg that are engaged to audit a U.S. issuef’s
financial étatéments and to _repért on the et:féctiveﬁegs of its intémal control over financial
reporting. This xfnay be particularly chall_en‘ging for lésé globailly onented audit firms,

which typically may have fewer resources available through affiliated or network firms
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located in jurisdictions in which issuers already report in accordance with IFRS. This

_could be a further factor affecting concentration in the auditing profession.

Audit firms would need to consider elements of their systems of quality control,

* such as their practices related to’hiring, assigning personnel to engagements, professional

development and advancement activities. Soiﬁe U.S. audit ﬁrms already have some
experiéncé }Nith cond;lcting audits of financial information prepared in accordance \;x'ith
IFRS, as they may be involved in the audit of the U.S. operations of a foreign company
that does so. But beqauée_ U.S. auditors generally have less experience with IFRS than

with US GAA?, in the short term, U.S. audit firms may encounter challenges in

- establishing policies and procedures, and hiring and training personnel, to provide

themselves with réasqhab}e'assurance that their personnel would possess knowledge
appropriate to perfofm aud_its of U.S. issuers. Even with appropriate systems of quality
control, ho‘wever,r additional auditing guidance still may benecessary.

Additionally, U.S. firms Fhat are rﬁembers of global audit networks may have

éfre‘édy begun to consider systéms of quality control to foster the high quality and

' consistent application in reporting under IFRS across national borders. I1f U.S. issuers

were to report in accordance with 1IFRS, the U:S. firms of these glébal audit networks

could be affected more than they are presently by the reporting of audit clients of their

foreign affiliates and by U.S. subsidiaries of those clients.

‘One consideration for audit firms relates to their ability {0 issue opinions on IFRS
financial statements in accordance with PCAOB standards. For example, one of the

conditions under IFRS for recognizing a provision. for a legal contingency is that it is
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more likely than not that an obligation exists.”™ This recognition threshold is lower than

the cufren; recognition threshold in U.S. GAAP, resulting in the potential for an carlier

. ‘income statement recognition of costs associated with litigation.” Concerns have been

rairs'ed‘ about an auditor’s aBility to corroborate the‘-'information furnished by management
r-elated to litigation, claims, and assessments by oEtaining an audit inquiry letter from a
cIient’é attorney.® |

We note fhat references 1o current U.S. GAAP literature exist 1n various standards

issued by the PCAOB and other écbountihg or auditing organizations. I IFRS were

_ required for all U.S. issuers, amendments to existing references to U.S. GAAP literature

may be appropriate. Certain changes have already begun with respect to IFRS in the U.S.
accounting profession. For example, under AICPA_ruleS, a member of the AICPA can

only report on financial statements prepared in accordance with standards promulgated

- by standard setting bodies designated by the AICPA Council. In-May 2008, the AICPA’s

Council voted to designate the IASB in London as an international accounting standard

. setter for purposes of establishing international financial accounting and reporting

7 See 1AS 37, paragraphs 15 and 16.
™ See FAS 5.

% Some believe that changes to the American Bar Association Statement of Policy Regarding Lawyers®
Résponses to. Auditors’ Requests for Information may be necessary. See AU § 337C. The Statement of
Policy, commonly referred to as the “Treaty,” recognizes the professional responsibilities of attomeys and
auditors and seeks to preserve confidentiality while providing the necessary level of assurance for the audit.
The Treaty recognizes that the confidentiality of communications between an attorney and a client may be
tmpalred by the disclosure of the substance of such communications to third parties, including auditors. By
describing thresho_!ds for disclosure arid limitations on responses, the Treaty sets the scope of the attomey’s
responses to audit requests for information on Jegal matters. Some believe that the thresholds and
limitations described in the Treaty are inconsistent with certain provisions within IFRS.
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- }Sdnciples? and to make related amendments to its rules to provide AICPA members with

o . the' option to use IFRS*
- 4, Considerations of IFRS and the TASB’s Standard Setting Process
a. State of IFRS |
As discussed ir; the 2007 Concept Release, IFRS is not as developed as U.S.
GAAP in certain areas.¥” IFRS also is not as prescriptive as U.S. GAAP in certain areas
and in certain areas permits a greate.r amount of options than in U.S. GAAP.® The
smaliel; volume of IFRS literature as compared to U.S. GAAP may decrease the amount
"ofrauthoritative guidance avaiféblg in a particular circumstance. This relativeiy lesser
amount of guidance and, in some cases, greater optionality in IFRS could reduce
éomparability of reported financial information, as different issuers may account or
provide disclosure for similar transacti'ons- or events in different ways but this ﬂeXibility
. 7 also allows a financial statement tﬁat may more cl'os;:ly reﬂéct the economics of
transag:t‘ions. As we noted in the 2007 Concept Release, in-certain limited éreas in which

the IASB has yet to develop guidance on particular industry activities in which IF RS

8 See hitpy//www.aicpa.org/downioad/info’AICPA NewsUpdate Vol 11 No.21.pdf.

82 1FRS does not have a specific standard or interpretation on accounting treatment for insurance-
contracts, extractive activities, certain commeon control transaclions, recapitalization transactions,
reorganizations, acquisitions of minority shares not resulting in a change of control and similar
transactions. However, there are areas where current U.S. GAAP alse does not have a single
comprehensive standard or interpretations, such as for revenue recognition or property, plant and
equipment. '

%3 As noted by CIFiR in its Final Report:

From an internationial perspective, we note that IFRS currently permits numerous alternative accounting
policies. While we acknowledge the 1ASB’s efforts in reducing some of these altcrnative treatments, we
“nonetheless believe the SEC should encourage the IASB to [...] seek to eliminate alternatives as part of its

standards-setting projects.

CIFiR Final Report, at S1.
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permits disparate options, we have ndted that the level of diversity has manifested itself

~ in'the reporting practices of foreign private issuers.

‘A,s U.S;._GAAP has beén used longer and more extensively than IFRS, more US
GA;;AP implemerltt.atjon guic;lance has developed over--timjc'. A variety of factors may have
resulted in the accounting profession in the Unit;:d States becoming more accustomed 10

P ‘ :
relying on a greater degree of detailed accounting guidance, inc.:luding‘factors such aé
seeking consistency and xl"educi.ng exposure {o li{iéation,and habilities. Such guidance

also can affect the outcomes of discussions between management and auditors on the use

of a particular accounting treatment. Less prescrj'ptive guidance also.may make litigation

oor enforcement outcomes more difficult to predict.

'On the other hand, -les§ prescriptive guidance may -incréa‘se iss.uers’ ability to
account for transactions or events in accordance witﬁ their undeflying economics, which
c@uld improve comparability of economically similar situations and highlight differences
in dissimilar situations. As CIFiR noted in its final report:

Investors are likely to benefit from more emphasis on principles-based standards,
since rules-based standards. .. may provide a method, such as through exceptions
and bright-line tests, to avoid the accounting objectives underlying the standards.
In other words, without the exercise of judgment, rules in the form of bright lines
may result in a false consistency — that is, ostensibly uriiform accounting for
differing fact patterns. If properly implemented, “principles-based” standards
should improve the information provided to investors while reducing investor
concemns about “financial engineering” by companies using the rules to avoid
accounting for the substance of a transaction.®

% See CIFIR Final Report, at 88.
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The Commission and its staff also have supported the increased use of objebtives,

.outcomes and principles in accounting standards in contrast to detailed prescriptive

guidance.®
In addition, in-cases where specific guidance is not available, IFRS encourages

disclosure on the accounting policies that the preparér of the financial statements has

elected and applied *  The same also is "generally true where IFRS permits greater

_c‘?ptionality.87 In adopting IFRS, an issuer may find it appropriate to evaluate its

disclosure practices;.such as the disclosure provided in financial statement footnotes and

management’s discussion and analysis, to clearly communicate these choices. Further, as
we indicated when we adopted changes to accept IFRS financial statements from foreign

private issuers without a‘reconciliation to U.S. GAAP,* our staff has indicated that the

% For example, the SEC issued “Policy Statement: Reaffirning the Status of the FASB as a Designated
Private-Sector Standard Setter” Release No. 33-8821 (April 25, 2003); which included numerous
recommendations for the FAF and FASB to consider, mcludmg greater use of principles-based accounting
standards whenever reasonable to do so. The SEC- staff ‘alséissued "Study Pursuant to Section 108{d) of the
Sarbanes-Oxley Act of 2002 on the Adoption by the United Statés Financial Reporting System of a
Principles-Based Accounting System™ (July 25 2003) wh:ch further explained the beneﬁts of objectives-
oriented standards.

% In areas for'which an [FRS does not exist, 1AS 8 “Accounting Policies, Changes in Accounting
Estimates and Errors” requires preparers o use judgment in developing accounting policies such that
financial information is provided that, among other, things, is relevant to the needs of users and the

- financial statements reliably reflect the economic substance of transactions. In applying such judgment,

preparers must consider other guidance found in IFRS and, if no analogous guidance is found, the
definitions, criteria and concepts in the IFRS conceptual framework Additionally, IAS 8 allows
preparers to consider proniouncements of other standard setting bodies if those pronouncements are
drawn from a conceptual framework similar to that underlying IFRS, to the extént that such
pronouncements do not conflict with IFRS.

¥ See IAS 1 “Presentation of Financial Statements,” b_aragraph 119 for general guidance on disclosure of
accounting policies from among alternatives. ‘Certain standards under IFRS specifically require
disclosure of selected accounting policies when choices are allowed. See for example IAS ]6 “Property,
Plant and’ Equlpment paragraph 73. :

% See the 2007 Addptmg Release.
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issues it has observed in its review of IFRS financial statements do not appear to be more
pervasive or significant than those it has identified in U.S. GAAP financial statements. - |
b. Relationship to the Accounting Standard Setting Process

A change to commit'U.S reporting to following TFRS would include'a change in

the relationship of the U.S. capital markets to the accounting standard setting process.

Thé IASB and its related organiz_gtions in'c\lude rﬁgmbers from a number of
countries. The TASB is expected to be responsive to brokad,world-wide constituencies of
investors, ‘issuers, regulators and ‘many others in all f'ace.ts of its work, including the
establishment of its agenda and the dévelopmeﬁt of standards. These constituéncies can
be expected to represent a wide-range of interests, reflecting varyihg economic, social
and political environments.

These factqrs likely would mean that the interaction, and potentially the relevance
and inﬂuénce, of US cz;pital mérket particip‘ants, including the Commissioﬁ and 1ts staff,

would be reduced compared to the current standard sétting process in the United States.

- The IASB is expected to consider its world-wide constituencies of investors, issuers, and

regulators during the deliberative process for issuing new or revised accounting
standards. Further, the IASB has entered into convergence agreements with other

national accounting standard setters, such as with the Accounting Standards Board of

. Japan.®* Due to the IASB’s need to devélop standards with a wider variety of constituents

in mind, U\S. capital market participants will have a lesser degree of input into the

[
| .

standard setting process including fewer members of the IASB and fewer participants on

9 &
hup:/!www.jclzsb.orngewsfPrcserReleasesf’i‘he-FASB.l+and+thei~]ASB~‘rannounce+'1‘okv0+Agreemcnt+on+
achievingtcanvergencetof+taccounting+standards+by+2 htm. .

!
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_ roundtables and advisory and other groups than they currently have in the U.S. standard

setfing process. Further, in the U.S. standard setting process, participants from multiple

constituencies but in the same geographic market (i.e., the United States) are involved.

" On the IASB, constituencies and geographic market (i.e., different countries)

pgrfic_ipation are corﬁmingled. ‘Also, constituents involved in the IFRS standard setting
process mziy come from differen.t financial réporting enVilronments and.may have

objéctives that are different from or not prescht in the standard setting process for U.S.
GAAP?.
‘In addition, individual jurisdictions’ processes. for jncorporating IFRS into their

markets may result in vaf*ying degrees of pressure placed on the IASB in the development

of individual standards. For example some junsdlctlons adopt or endorse IFRS on a
standard by standard ba51s unhke the historical approach in the United States to look to a
stan(iard setter to es_tablish the body of accounting standards as a whole. Further, the
TIASB’s need to consider a greatér number of _conétitueﬁts n se‘eking‘ ét)n's_ensus On a new

or revised Etandard, and the associated need to consider multiple jurisdictions in

schedulingjimplementation, could lead to a longer deliberative process in issuing
| : : : . . .

accountiﬁg standards. Further, individual jurisdictions, through their securities
regulatqrs, accounting standard se&ers or other bodies, Coﬁld adopt or provide for
inter_prctariLns or applications of IFRS for companies in those jﬁriédictions which are
different fromi those -i'n other jun'sdictions.

The Commzssmn s pamclpatlon in the oversight of the IASB would principally be

th_rough part1c1pat10n in the Momtormg Group proposed by the IASB s governing body,

- the JASC Foundation. This woul‘d be a less direct oversight relationship as to the
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‘participation in board and trustee appointments, review of finances, and interaction with
o : : . :
the board than the Commission andits staff has currently with respect to the FASB and

the Financial Accounting Foundation.”

~ -Request for Comment
1. | Do commenters agree that US investors, U.S. issuers and U.S. markets
| would benefit from the déveijopment and use of a single set of g!ob‘ally
“accepted aécou’ﬁting standards? Wﬁy or why not? What are commenters’
. o views on the potential for IFRS as issued by the IASB as the single set of
globally acceptéd accounting staﬁ&érds? R
2. ‘Do commenters égree that the milest(_)nes aﬁd consi'déi‘ations described in
Section LA, of this"r-elease (“Milestqnes to bé Achieved Leading to the
Use of IFRS by U.S: Issuers”™) éor‘nprise a framework through which the
Commission can effectively evg.luate whether IFRS financial statements
should be usea by U.S. issuers in their filings with the Colmmissior.x? Are
any of the propéséd milestones not relevant to fhe Commission’s
evaluatipn? Are there_: any o‘rthér milestones that the Commission should
consider? |
.3 Dol commenters agree _with 'the timing presented‘ by the milestones? Why
or why not? In péﬂicﬁlar, do EOmmeﬁtcrs agree th?l 'th'ew Commission
should make a determ_ina’tion' m 2011 \-vhelher to require use of IFRS by

U.S. issuers? ‘Should the Commission make a détermination earlier or

" See FR 70. As noted earlier, this release does not address the method the Commission would use to
mandate IFRS for U.S. issuers. In addition, the Commission would retain the ability to take such action
:as tay be appropriate to address financial reporting issues.in filings with the Commission.
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later than 20117 Are there any other timing considerations that the -

~ Commission should take into account?

What are co’mmentefs’ views on the mandated use of [FRS by U.S. issuers
beginning in 2{514, on‘an cithef staged-transiﬁon or non-staged transition
basis? S:hould the date for n_landaté,d.usle be earlier or later? If the
Commi:ssion requires the use of IFRS, sﬁoﬁld it do so ori a staged or
seque;lced basis? If a staged or sequenced basis would be appropnate,
what are commenters’ ‘Vi_éWS on the types of U.S. issuers that should first
be s.ubject to a requirement to file IFRS financial statements and those that

should come later in time? Should any sequenced transition be based on

the existing definitions of large accelerated filer and accelerated filer? . -

Shdﬁld the timé period betwaeﬁ sta'ges'l;e- longer than one year, such as
two or three years? |

What do commenters ‘beliveve would be the effect on convergence if the
Commission were to follow the pfopoéed Rf)admép or ‘allow certain U.S.

it

1ssuers to use IFRS as Broposed?

*Is'it appropriate to exclude investment companies and other regulated

entities filing or fumnishing reports with the Co@issio‘ﬁ from the scope of
this Roadmap? Should any Roadmap to move to IFRS include these
entities within its scope? Should these considerations be a part of the

Roadmap? Are there other classes of issuers that should be excluded from

‘present consideration and be addressed separately?
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10.

11

Do commenters agree that these matters would affect market participants

in the United States as described above? What other matters may affect

- market participants? Are there other market participants that would be

affected by the use by U.S. issuers of IFRS in théi_r Commission filings?

if éo, who are they and how would they be affected?

. Would a requirement that U.S. issuers file financial statements prepared in

accordance with‘ IFRS have any affect on audit quality, the availability of

audit services, or concentration of market share among certain audit firms

(such as firms with existing'intemational‘networks)? Would such a
requirement affect the competitive position of some audit firms? If the -
competitiveness of some firms'would be adversely affected, would these

effects be disproportionately felt by firms other than the largest firms?

. What are commenters' views on the IASB’s and FASB’s joint. work plan?

Poes the work plan serve to promote vasingle set of high-quality globally
accepted accéuntiﬁg standards? Why or why not? .
How will the Commission's expéctgltion of progress on the IASB’s and

FASB’s joint work plan impact U.S. ':il-westors, U.S. issuers, and U.S.

- markets? What steps should be taken to promote further progress by the

two standard setters?

The current phase of the IASB’s and FASB’s joint-work plan ts scheduled

. toend in 2011. How should the Commission measure the IASB’s and

- FASB's progress on a going—fbrward basis? What factors should the
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Iv.

12.

13.

14.

15.

A,

Commission evaluate in assessing the IASB's and the FASB’S work under
the joint work plan?

What are investors', U.S. issuers', and other matket participants' views on

the resolution of the IASB governance and funding issues identified in this

release?

What steps should the Commission and others take in order to determine
whether U.S! investors, U.S. issuers, aﬁd other ma,rket“participar‘lts are
ready to t:ansitiﬁn to IFRS? How should the Commission measure the

S e
progress of U.S. investors, U.S. issuers, and other market participants in -

this area? What specific factors should the Commission consider?

Are there any other significant issues the Commission should evaluate in

. assessing whether IFRS is sufﬁcié_fltly'comprehensiVe?

P

‘Where a-étandard is absent under IFRS and nianagement must develop and .

apply an accounting policy (such as described in IAS 8, for example)

should the-Commission require issuers to provide supplemental

disclosures of the accounting policies they have elected and applied, to the |

extent such disclosures have not been included in the financial statements?

PROPOSAL F OR THE LIMITED EARLY USE OF IFRS WHERE THIS
WOULD ENHANCE COMPARABILITY FOR U.S. INVESTORS

Eligibi;lilty'Requireménts'

We are proposing amendments to our rules that would allow certain U.S. issuers

that meet specific criteria to file financial statements in accordance with IFRS as issued

by the IASB, rather than U.S. GAAP, for use in ihe_:ir annual and other reports made
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uﬁder-Section 13(a) or 15(d)-0f the Exchange Act,” proxy statements and information
statements under Schédulés 14A aﬁd 14C under the Exchange Act,” as well -as" in
registration stlatcments under the Secﬁri{ies Act and the Exchange Act.” The

" Commission is proposing these amendments for several reasons. Investors rﬁay find the
financial information provided by eligible issuérs who eleqt to report such information in
éccordance with IFRS to be mofe‘t:ompairc;ib_le to the financial information of non-U.S.
competitors. Permitting some U.S. issuers to report under IFRS may provide assistance
in a transition to mandatory financial reporting in accordance with IFRS by creating
additiqnal, but manageable, demand for IFRS-relatgd services at this time. The
Commission also e‘ould learn from inﬁeétoré 'aqd the U.S. public capital market
participanté about their consideration of IF RS ﬁnanci.al information from domestic
issuers. Further, investors in the industry séétors for which the eligibility requirements
are met likely-wéul& have familiarity with IFRS given that it is used more than any other
vﬁnancial reporting standard on a global basis. The Commission récognizes that there are
many qu;:s'tions relating to permitting some U.S. issuers to report under [FRS, |
particularly in light of the proposed milestones, and encourages public cdmrﬁenton the
pr.(;posal and the related altema_tive proposals concerning what, if any, additional U.S.

GAAP information should be prbvided by elécting 1SSUETS.

"15US.C. 78m(a) or 780{d). Section 13(a) of the Exchange Act requires every issuer of a security
registered pursuant to Section 12 of the Exchange Act [15 U.S.C. 781} to file with the Commission such
annual reports and such other reports as the Commission may prescribe.” Section 15(d) of the Exchange Act
requires each issuer that has filed a registration statement that has become effective pursuant to the
Securities Act to file such supplementary and periodic information, documents and reports as may be
required pursuant to Section 13 in respect of a security registered pursuant to Secuon 12, unless. the duty to .
file under Section 15(d) has becn suspended for any fi nanctal year.

% 17 CFR 240.14a-101 and 17 CFR 240.14¢-101.

> As such, the propbsed option would not.apply 1o the filing requirements for other regulatory purposes,
such as those of regulated entities such as broker-dealers.
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In deciding which issuers should be proposed for inclusion in this group, the

objective of the Commission was to identify those categories of U.S. issuers for whom
the use of IFRS would proniote comparability with their significant industry competitors.

Since investors frequently make capital allocation decisions among companies within a

particular industry sector * the first element of the ehglblhty criteria relates to the use of
IFRS in the issuers’ mdustry The second element 1s intended.to focus on significant
competitors within the industry group, and so requires an identification of the acceunting
standards used by the largest twenty companjee by rﬁarket capitalization. We believe
ihese are the competitors which are the most likely to be comparable among themselves
and most likely to be ready to make the transition to IFRS. Both proposed elements — the
prevalence of the ﬁs.e of IFRS and the significance of the issuer in a given industry -
would;ﬁeed to be rﬁ_et for a U.S. issuer to be eligible-to file its financial statements in
accordance with IFRS with the Commission.

The industry criterion identifies companies for which we preliminarily believe it
would be overall beneficial to investors, for the U.S. issuer to be eligibie to use IFRS
because financial statemellt-comperability with other significant competitors in their
'industry would be promoted and enhanced. .Under this test,‘ an industry would be eligible
if IFRS is used as the basis of financial reporting more often than any other basis of
finaneial repOrti_ng by. the 20 largeet listed companies worldwide within that industry as
‘measured by market ca,pitalizat'ion‘. The U.S. tssuer \;vould make that determination as

follows:

* For example, at the end of 2007 there were 21 9'exchange-traded funds with an industry/sector-based
investment objective, with net assets of approximately $93 b:iluon 2008 Investment Company Factbook,
pubhshed by the Investment Company Institute.
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An issuer wc;uld -ascertain its industry group by.using the Nérth American
Industry Classification Systém (NAICS)” code at the thn;e_—digit level,
Standard Industrial Classification (SIC)* codesra‘t the two-digit level, or
the intemationél Standard Industrial Classification (ISIC)” codes at the

“Division” level. Alternatively, the issuer could use a privately provided,

‘published, and widely accepted industry classification scheme at a similar

le.ife_l of detail, such as the Industry Classification Benchmark (ICB)* at

* the “Sector” level or the Global Industry Classification Standard (GICS)”

at the “Industry” level.  For classifications of individual companies, the

[issuer must use a single published and widely accepted industry

source. (The provider of the classification scheme may be the same entity

* as the source of classtfications of individual companies.)

Then, the U.S. issuer would determiﬁé whether [FRS is used as the basis

of financial reporting more than any other.basis of financial reporting by

- the 20 largest listed compantes worldwide within its 'iﬁdusny.

a. An issuer would do this by first identifying the 20 largest listed

companies globally in its industry by inarket capitalization.'’ For

% See http://www.census.govieped/www/najcs. himl.

% See http:/fwww.census, gov/eped/wwwisic html.

¥ See hitp://unstats.un.org/ unsd/classz‘famiFv:’t"amilv2.asﬁ'?Cl=27.

"9 Gee http://www.ichenchmark.com/.

* See hup:/www

_miscibatra.com/products/gics/.

1% For these purposes, market capitalizatjon refers to the worldwide market value of a company’s
outstanding voting and non-voting common equity securities.
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the purposes of this calculation, market capitalization should be
determined as _of the samé day \;\*ithin the 180 days prec'eciing tﬁe
date on which the SEC staff receives a reéuest for a lettgr .of no
objection (as described below). Market capitalization would need
to be df;tc;:rrnined from a widely acceﬁted sourc;e.

b. Next, the U.S. issuér'would ascertain which accounting standards

cach of the 20 companies uses to report its financial results to the

public capital inarkets. Companices within the induétry are
cor'xsidered to repori under a Speciﬁed set of accountiﬁg standards
. ~ if they have published audited annﬁal ﬁnancial statements under
thésp accgunting, standards.'” As descril_}éd below, aU.s.
-‘comp"any that elects to report using IFRS lwould»be required to file
ﬁﬁaﬁ;:ial ;tatements prepared in hccpydénce_ Witﬁ IFRS as issued by
the IASB, - |
If the U.S. issuer wéfé ahlong the 20 largest i:qmpanies:"g.lblbal'ly in a particular
| _industry and IFRS is uséd as the basis of ‘ﬁnam‘:ial 'reporting' morc ;)ften than any other‘ |
basis of ﬁnanciai _reportir;g among the 20 largest listed cqmpanies worldwidé—in that
industry, then the US iésuei’ would be .elig:ible to eieét to use IFRS in ifs ﬁ-!itigs with the
- Commission. To ill_ﬁstrate, if among the top 20 co‘mpénics in a given industry, there were
8 com;‘mnies" using IFRS;,:'?' u:s'ihg us. GAAP and 5 us.ing‘ other bases of financial

reporting, the ihdustry would be viewed as an “IFRS industry” and the 7 U.S. éompanies

: " ¥or purposes of the calculation, companies reporting under more than one set of standards can be
counted as using any of these standards.
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would be eligible to change to IFRS.' If among the top 20 cdmpanics there were 4

-~ using IFRS, 3 using U.S. GAAP and 13 using other bases of finaricial reporting but no

single.other basis accounted for more then 3, the industry would be viewed as an .IFRS

ihdustry. In'contrast, if among the top 20 companies there were 7 using IFRS, 7 using

- U.S. GAAP and 6 using other bases of financial reporting, the industry would not be

cornisidered an JFRS industry. If there w-ere_ 8 companies using U.S. GAAP, 7 using IFRS

and 5 using other bases of fmancial'reporting, then the industry also would not be an

IFRS industry and the U.S. companies would not be eligible to use IFRS.

Using oﬂe of the industry classification systems (SIC codes), we estimate that at
present a minimum of approximately 110 U.S. issuers in 34 “IFRS industries” would be
eligible to regefve a letter of no _obje;:tion -fromr the sfaff ﬁsing the proposed criteria.'®
Our estimate :contains a number of assumptions- aﬁd may be impacted by some data not
being readily available, as_iric_l‘icz—‘lted below: Further, certain !ff;tctors could result in the
pumber of cligible _issue%'s becoming highgr, although this avai_laﬁility 1s most likely to
oceurrin periods beyond 2011 when the Commission would ex‘pect-to make its_decisicm

on IFRS implementation under the Roadmiap.'®

w02 The distribution of size among the top 20 companies would not matter. In other words, there would

be no requirement that the group of companies using a given set of accounting pr1nc1p]es such as IFRS,
would tonstitute the largest percentage by market capitalization within the industry or in comparison to

- other groups 'of countries using other sets of accounting principles. The only criterion would be that the
number of companies using IFRS was more than the number of companies usmg any other basis of

financial reponmg

19 For example, under the methodology described in this section, metal mining under SI1C code 10 and
conglomerates under SIC code 99 may be ehg;ble .

" The number of cligible companies at the outset could bé higher due to the fact that different industry
classification systerhs would be available to detemnne eligibility. This could affect the number of U.S.
issuers that would be ranked among the 20 largést in their industry by market capitalization, because
cmb"npamcs may be eligible to usé IFRS under one classification system, but not another. In addition, if
compames in an industry that is eligible under one classification system switch to IFRS, this action may
resuit in [FRS being used more often than any other-set of standards within a separate industry, under a

i
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To develop our estimate of the potentiaily eligiblé issuers, our staff obtained data

ﬁ'og.r;‘pﬁblicly.available sourcés on the 20 largest 1isted=compani_es measured by market

capltallzation in each industry, usmg two digit SIC industry cla531ﬁcat10n codes as

assngned by Standard and Poors” COMPUSTAT."™ We did not estimate what the

popu’lation of cligible issuers would be under other industry classification methods

"éwailab]e under this proposed rule. Therefore, our estimate represents a lower bound on

the number.of 1.S, issuers at present that we beliéve may be eligible to adopt IFRS ander
this proposed rule. '

To simplify the analysis, the staff relied on a number of assumptions regarding the
| ‘ _ .

\bases of accounting of the companies in the estimated population. In-evaluating what

|bases-of financial reporting were used by the companies within this estimated population,

l

L FUP R .. ’
our staff assumed that all U.S. entities were registered with the Commission and therefore

f
'

different cIass:ﬁcaﬂon system. This effect could result in an- expansmn of IFRS industries as u.s.
companies switch to IFRS, and in turn, an increase in eligible U.S. companies. . In addition, under the
proposed eligibility criteria, as more countries change to IFRS, more industries may become “IFRS
industries,” and more U.S. companies would become eligible to‘ file IFRS financial statements. For
example, assuming that Brazil, Canada, Chile and South Korea follow IFRS, the number of IFRS
industries increases by 9 and total number of eligible U.S. companies under our mcthddblegy would
increase to apprommate]y 160, representing approximately 23% of the market capitalization in the

- Unitéd States. Also, to the extent the mix:of competitors by market capitalization changes to include

more competitors that report in IFRS, additional industries may qualify as IFRS industries over time.

* We estimate that, if all 74 industries under our methodology were IFRS industries the theoretical

maximum number of U.S. issuers that could be eligible given the present assumptions of companies in
the top 20 by industry would be approximately 380, representing 57% of the market capitalization in the
United States. The potential impact of this- -dynamic is.limited, ‘However, by, the fact that the Roadmap
anticipates a-decision by the Commission on the use of IFRS by 2011. Eligibility would likely expand
for other reasons. For example, relatively young fore:gn public-equity markets, particularly in emerging
markets, are developing at a faster rate than the mature U.S. ‘equity market, rcsuitmg in greater
representation of large foreign companies on equity exchanges. This factor may result ini.an increase in
the number of IFRS-using listed companies in the top 20 of-each mdustry, by market capitalization, and
a correspondmg increase in ehg;ble industries.

' There are 74 industi'y groups under this classification approach. For some industries, there were less
than 20 companies available under the data.obtained. Our staff kept these industries in its population
applying the test of whether IFRS was used more than any other basis of reporting among the available
list of companies in that industry. )
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reporting un'd_e‘rl U‘.S.‘GAAP. In addition, the staff assumed that ansr company from an -
| s E.U. country, ‘_Australia, New Zealdand, South Africa-or Swifzerland was reporting under
| If RS{ For other companies’,l our staff attempte(i to obtain information on the set of
! accounting siandar(is used. For purposes of this anailysis, an asngption was made-ti}at
f any qsséniéh as to the use of IP_*'RS, .sué'h ﬁs on the issuer’s Web site, in the issuer’s
- Aﬁnzincial.,s;ta}é:ments or in the audit repoﬁ, was considered as reportihg under [FRS.

: I_n'-sor_ne c.lases, our staff was not able to obtain sufficient infonﬁzll'tion about the
basis of ﬁ;izincial repoﬁihg used. For example, pubiishe’ci ﬁﬁancial _statemeﬂts could not
be rea&ily located for all compeinies and for others financial statements were not r.eadily
available in English. Because olf this and other iimi.tqtions, the staff’s estimate is an
ap;.)rml(imate minimum number of issuérs that unld cufréntly be eligible undef the
proposed rule, and the actual nuiﬁber could be significantly g_rcéter. Based on these
assumptions, approximately 34 of t};'e 74 industries identified would .be-;‘IFRS
industries.” The minimuf;l of approximately | iO U.S. issuers that we estimate presently -
would be éligiﬁle to file _IFRS financial éta£ements had as of December 2007 a total
market capitalization of $2.5 trillion, which represented approximately 12% of the total
U.S. market capitalization.'”® The market capiia]izaﬁoh df these eligible companies range
from approximately $250 million to $300. biii-ion, with a.mcan of $23 billion and a

median of $8.3 billion. Approximately 94% of these eligible issuers would have a

worldwide market capitalization over $700 mi_ilion.

i

1% Based on an estimated U.S. market .capitalization of $20 trillion. See http:/www.world-
exchanges.org/WEFE/home.asp?menu=395. -
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B.  -Staff Letter of No Objection to the Use of IFRS
: To be able to tise IFRS financial statements in filings with the Commission, the

US issuer would need to obtain a letter of no objection from the SEC staff, This

process.would assist U.S. issuers in determining whether they would be ¢ligible to switch

1o IF RS financial statements and provide them with: greater certainty before they

' undertake the complex process of converting their financial statements from U.S. GAAP

to IFRS. In addition; through our postings of these letters on our Web site, we would

pik'ovide information to investors and others about the possibility of the 1ssuer filing

reports: using IFRS[. Obtaining a staff no-objection letter would not commit the issuer o
use‘JfIFRS. As noted later, such a létter would provide an issuer with the ability to
commence filing reports using IFRS for a period of three years from the aate of the staft
response. |

To obtain',such a 'iette_r, the issuer would make a submission to the staff of the

Division of Corporation Finance’s Office of Chief Accountant.'”” In that submission, the

issuer would describe its analysis in determining its eligibility to use IFRS.'® In

preparing a request fof a staff letter of no objection to the use of IFRSI, we would expect
US 1ssuers to undertake.reasonable efforts to déi;ennine ghe sets of accounting standards
for all companies that compﬁse the twenty largesf in its industry gréup. If the staff has
no objections to the issuer’s conclusion that it 1s eligible to file IFRS financial statements,

the staft would issue a letter of no objeétion. When issued, the staff letter would be made

" To the' extent appiicable an applicant could invoke Rule 83.

8 To the exlem an issuer’s analysis. mcludcs companies whose financial statements are prepared under a.
Junsdlcuonal version of IFRS or as to which it is not clear whether the financial statements are prepared
under IFRS as issued by the IASB the issuer should state that no information came 1o its attention from the
content of the financial statements of the companies analyzed or otherwise that causes it to believe that the
financial :"ltatcments are not in accordance with IFRS as issued by the IASB.
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publicly available on the Commission Web site, together with the issuer’s incoming
submission. The incoming submission from the issuer would not be made public on the

Conimission Web site if the staff did not issue a letter of no objection. A U.S. issuer

' "co'ul'd- file IFRS financial statements only if it récei_ve_d a letter of no objection. | Once the

l: . -
staff issued aletter of no objection, the issuer could adopt IFRS at any time during the

‘.th-ree_;year period following issuance of the letter without the criterta being recalculated
,w:th more current data.'® The:oompany would édso, disclose in its first filing using IFRS

- the daté 'that it submitted its request to the staft demonstrating that it met the criteria and -

i

' the date the staff :ssued its letter of no objectlon

'~ The proposed definition of “IFRS Issuer” in Rule 1 ~-02(cc) of Regulanon 5-X,

~ which contains the eligibility criteria that must be demonstrated in the issuer’s request to

| -

the staff of the Commission, specifically excludes investment companies; employee stock

,pulj%:hase, savings and similar plans; and smaller reporting companies.'® We have

I

' exc;iuded' smaller reporting.comp'ar;ies from the proposed definition of IFRS issuer as a

)

iim!itation on the number of issuers that would be eligible to file IFRS financial

~ statements under the proposed rules. Investment companies are proposed to be excluded
‘becausejof the separate regulatory requirements that exist for those entities. Employee

. stock purchase, savings and similar plans are proposed to be excluded because they are

special investment entities that are subject to failored accounting practices.

% If we were to adopt the proposal, once a U.S. issuer commenced filing reports using IFRS under these
rules, it would not have to recalculate its eligibility using more current data, A recalculation and a new
staff lettér of no objectlon would bé necessary only if the issuer dxd not commence filing réports using
IFRS within three years of receipt of the letter.

"% The term “smaller reporting company is: defined in Exchange Act Rule 12b-2 [17 CFR 240.12b-2}
and in Sec‘unnes Act Rule 405 [17 CFR 230.405]. .
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Request for Comment

S 16.

17

18,

19.

20.

' Do commenters agree that certain U.S. issuers should have the alternative

to report usihg IFRS prior to 2011? ‘What circumstances ;hould the
Coihﬁaissidn evaluate in order to assess the effects of early édoption on
comparability of industrﬁ financial reponiﬁg to iﬁvestors?

Do commentérs agree with .t.he‘proposcd critéria by which the
comparabili-ty of an, indulstryfs financial repoﬁing would be‘ assessed? If
not, what should the criteria be?

Which eligible U.S. issuers have the incentive 1o avail themselves of the

proposed amendments, if adopted? Are there reasons for which an issuer

. that is in a position to file IFRS financial statements under the proposed

amendments would elect not to do so? If so, what are they?

Is limiting the proposal to the largest 20 competitors by market

* capitalization an appropriate criterion? Should it be higher or lower?

Should additional U.S. issuers be eligible to elect to report in IFRS 1f some

minimum threshold of U.S. issuers (based on the actual number or market

capitalization of U.S. issuers choosing to report in IFRS) elects to report in

- IFRS under the eligibility requirements proposed? To the extent

additional U.S. issuers are not permitted to réport in IFRS even if such a
minimum threshold is met, aré such non"-elig-ible U.S. issuers placed at a
competitive disadvantage vis-a-vis U.S. is;der__s reporting in [FRS?
Wbuld the usel of differem industfy classiﬁca-tion schemes as proposed be_

unclear or create confusion in determining whether an issuer is IFRS

6l.




< “ eligible? Should we require that all issuers use a single industry

G DA " classification scheme? Why or'why not?

' K 21 ~ What impact wiil.thc Commission's detenﬁi;latibn to allow an industry to
e ‘ -qualify E_l'S_'» an "IFRS indusny"r';vithoﬁt majority IFRS use have on the
' Cor.hmi,ssidn's obj‘ective of ﬁrémbting comparability for U.S. investors?
i . : | How wjll'this impact U.S. investors, Us. issueré, and U.S. ﬁqarkets‘? Is
l | the use éf IFRS more than any other set of financial reporting standards
the right,crit.erion? Should it be highé_r or leer? |
22, Should the Commission peljrﬁit addifionql industries to qu'a:lify'as IFRS
industries, and 'thul% additional U.S: issueré. to become‘ early adopteré, as
more countries out;;ide the U.S. adopt IFRS';_‘? Alternatively, should the
| . . . group of potential industries and early adobtérs be limitea to those that
. | qualify. :at the time the Cominission -determ‘ines to permit early adoption?
23. Do coﬁmenters have any suggestions.about the proceduréi aspects of the .
proposed eligibility requireme_nts, ¢.2., the procedure for obtaiﬁing a letter
Nof‘ no objection fromthe Commissioﬁ staff or the minimum contents of the
required submission? Is éuch a procedl;re necessary? Do commenters
agree that such a procedure WOl.lldraSSiSt both 1ssuers and investdrs‘?
. T Should the pro‘c‘edural aspects of the proposed eligibility requirémgnt_s be
less formal?- Should the procedlure‘ be similar to that in the no action letter
process regarding shareholder proposals under Rule 143—8 of the
Eﬁchanlgc Act? Sﬁould the letter of no 6bj¢ction be advisﬁ;l;y only?

Should ebtaining a letter of no objec'tibn be optional? Is the methed for
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. : l fe . - -calculating eligibility clear and appropriate or are there alternative
suggestions that should be considered? Should the Commission publish

standards or criteria to guide the staff’s determination? What do

commenters belicve the respective role of the Commissioh and its staff
should be in rr;akjng these eligibiIity-detenninations?. Sﬁould th_e
Commission post on its Web site all submissions and IESponses, including
L - | fhlose for which t‘he- staff does not isSué a no;objection letter? |
24 | Curr;:ntly, éomé public companies in the U.S. publil: capital market report
in a(;cordance'with IFRS and-others in accordance with U.S. GAAP.
Today, however, this ability toreport using IFRS‘e).(ists only for foreign
companies. What conéequencelsl, opportunities or cl;alle;lges would be
A | B created, and for whom, of extending the option to use IFRS to a limited
. | number of U.S. compariiés based on‘ the criterion of _improvilié the
comparability of ﬁ'nahciél reporting 'for.invesiors? |
25. Do commenters agreé that the criterion of enhanced comparability is the
correct one? Are there other criteria that should be used? For example,
should issuers be eligible based on their size or their global activities? If a
size criterion were used to include the largest U.S issuers, what should the
cut-off be? Should there be a criferioh based on the absence of past
violations of the federal securities laws''-or based on shareholder

approval?

"' An example of such a criterion is found under clauses (vi), {vii) and (viii) under the definition of
“ineligible issuer” under Rule 405 under the Securities Act [17 CFR 230.405).
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26. * Do commenters agree that the prc;p(-)sed required disclosures are
appropriate? If not, ‘.wh_at disclosurps silould be provided?

27. What are commenters’ vieWs on the accéunting principles that should be
used by those U.S. issﬁe_rs th_at' elegt to file IFRS‘ﬁnancial statements if the

» . Commission decides not to nandate or permit other U.S. issuers to file

IFRS financial “statemeilts in 201 1?7 Should the Commission require these
issuers to revert back to U.S. GAAP m that situation? .
- 28 Isit appropriate to exclude investment companies, employee stock
purchase, savings and simi_lar-;')léns and §rhaller reporting companies? Are
- . there other classes of 'issuers or certain industries that should be excluded?
C. Transition
We bélieve that tﬁe option 1o move to I-I-*“RS' should be made available to eligible
U;S. issuers ﬁpon adoption of rule éméndﬁents; thus we propose that it be applicable for
filings for fiscal ycérs ending on or after Decernber 15, 2009. We believe that the ease
with whiéh an eligible issuer could transition to IFRS in filings with the Commission, and
£hus the a;ctual transition timing for an eligible issuer, would depend on the extent to

which the issuer has experience with IFRS. An eligible issuer that elects to file IFRS-

financial statements with the Commission under the proposed amendments would be

required first to do so in an annual report containing three years of audited financial

statements. Similarly, an IFRS issuer changing from IFRS as-issued by the IASB to U.S.

GAAP may only begin reporting using U.S. GAAP i_n'an-annuai report on Form 10-K.

An :ligible issuer would not be able tofile I_FRS financial statements with the

. Commission for the first time ina quarterly report, Securities Act or Exchange Act.
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. ' registration statement, or proxy or information statement. We propose limiting first time
o =’ l . . i -
s
- filing to annual reports to minimize the potential diversity of filings available, as a

*- “multitude of options may be difficult for investors to track and some of the filings may be

directed only to a subset of investors. We also do not believe the transition to IFRS
requires amendments to our rules relating to the timing of filings with the Commission.
. Anissuer that is eligible to file IFRS financial statements with the Commission

N

and is a “first-time adopter” of IFRS would provide the reconciliation and disclosure

: information required by IFRS 1 “First-Time Adoption of IFRS” (“IFRS 17).

£

If we adopt these amendments, we would continue to require that issuers provide

“three years of audited annual financial statements. Currently, U.S. issuers are required to

provide in their filings with the Commission three years of audited financial statements

| prepared in accordance with U.S. GAAP. "Because these proposals relate to the set of

accounting principles that is used for preparing financial statements and not to the peniods

for which! financial statements are required, we propose to continue to require three years

of audite(i financial statements from U.S. 1ssuers in the first year of IFRS reporting. We

are not inclined to allow U.S. issuers to present only two years of IFRS financial '

!
Cod

stateme_:nté, although wé reqﬁést comment below on a potential option for when a
company ‘Would_ file threé years of U.S. GAAP and @o_years of IFRS financial
étratemf:nts.r' |

Under the proposal, an eligiblc issuer that elects to .ﬁle, IFRS financial statements
rlil#y begin to file financial statements prépared in accordance with IFRS as issued by the

TASB for fiscal years ending on or after December 15,2009.' As discussed in further

"2 A compa ny filing an annyal report for the;‘y'car ended December 31, 2009 would have to present IFRS
financial statements for its fiscal years ended December 31, 2007, 2008 and 2009, )
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detail below in Section.V.D).3., we also are proposing that an issuer that elects to file

IFRS financial stateménts with the Commission disclose information related to its

decision to change to-IFRS in its first Form 10-K that contains IFRS financial statements.

' ‘Request for Comment

29,

30

31

32

Should we Iirﬁit fhe first filing available tolalr_l anfal report on Form 10-K
as proposed? If not, why not? ‘Is the'prop};)séc-i trans_itioﬁ date of fiscal
ylears ending on or affer De‘c:f:'mber 15, 2609 appropriate? Should it be
earlier or later, and why? What factors §houid be considered in setting the
date?

Ate there any considerations that may make 1t difficult for an eligible U.S.

-issuer to file [FRS financial statements? Are there considerations about

filing IFRS ﬁnanc'ia‘l, statements that would weigh differently for an
eligible U.S. issuef than they would for a foreign privqte issuer that files

1IFRS financial statements?

~ What difficulties, if any, do U.S. issuers anticipate in -applying the

requirements of IFRS’ 1‘, on first-time adoption of IFRS,.including the
requirements for restatement of and reconciliation from previous years’
U.S. GAAP ﬁnanciai.stateﬁénts?

What would affect a compaqu’s wil‘lin‘g'nesrs.tb use IFRS if it were eligible
to do so? For example, some mérket iqdiccs, such as the S&P 500,
currently_ only inclﬁde issut_ars that report in U.S. GAAP. Are there other
fnvestmént inétruments or indices that would affect companies that would

be eligible to use IFRS under the proposed criteria? Would the ability to
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" be included in the S&P 500, or other instrument-or index affect whether an

eligible U.S. issuer decides to use IFRS? Would these indices be prepafed-

to accept I'FRS, and, if so, how long would it také for them to change their
criteria? Wouid more issuers be likely to use 1FRS after tﬁ_ey do? Should
these considerations inﬂﬁen_ce 6ur decision on v.vhether.or when to permit
l‘ or req;lire US issuers to use IFRS in their Cq_;hrnission filings?
35.. To faé;litatp the fransitibn to IFRS, should we add an instruction to Form
10-K and 'F(‘)'rm ld-Q unde-r which an iss;lier could file'two years, rather
than three:y;:ar.s, of IF RSkﬁnancial statements in its first annual report
containing IFRS -ﬁn-z;mcial statements z;‘s long as it also filed in that annual
report three years of U.S. GAAPﬁnlamcial statements? Under such an
: épproach, an issuer could, during iFs th@rd year aftef beginning its IFRS
accounting, choose to file a‘F.OI‘lII’lIO—K/‘A with llﬁiS financial ste}ﬁements
cclwcring the previous two .ﬁ-scal yearé.‘” For the currentl (third) fiscal
year, the issuer could then ﬁie quérterly reports on Foﬁn 10-Q 'usir_)g‘_IFRS
ﬁnar'icial statements."* For example, a calend;df—year issuer that began its -
- IFRS accounting for the 2010 fiscal year wouid Ause_ U.S. GAAP to prépare
its Forms 10-Q and Forms 10-K for the 2010 and 2011 fiscal years. In
12012, that ;ssuer would have the option of ﬁiingé Form 10-K or a forﬁ

10-K/A with IFRS financial statemenfs for 2010 and 2011, which would

' The IFRS financial statements covering the two prior years could be included in the Form 10-K if the

. issuer were jprepared to do so as of the due date. In that case, the Form 10-K would also contain three
years of U. S GAAP financial statements. Comphance with Exchange Act Rule 13a-14 {240.13a-14]

would be requnred for both a Fonn 10-K and a Forth 10-K/A that containéd IFRS ﬁnanc:al staiements,

-An issuer that did not choose to ﬁle two years of IFRS financial statements would file its quaner]y
reports for the third ycar using U.8. GAAP.

lia
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| allow it to use IFRS in its quarterly reports durin'g 2012, or continuing to
use U.S. GAAP In éither (.:ase, the Form 10-K covering the 2012 fiscal
ylear \.ﬁrould incluclle:,,three y;éars of IFRS ﬁnanciél statements.

: D.‘ Alternative P'robésals for U.S. GAAP Information

The Commission is proposing two alternatives wilth resﬁect to the disclosure of

U.S. GAIAP information by U.S. issuers that elect to use [FRS financial statements in

their Cornmission filings. Under the first proposal, U.S. issuers would provide a one-

! 'ltiine reconciliation from certain U.S. GAAP financial statements to IFRS in accordance

‘with IFRS 1. Under the second proposal, U.S. issuers also would provide on an annual

basis a reconciliation from IFRS financial statements to U.S. GAAP cov'efing a three-year

period. The Commission is soliciting commeﬁt on .these alternative proposals to assist it
v_&#ith a_s.sessing whether a or‘le—ti‘me reconciliation-in accordance with IFRS is sufﬁéiem or
whether fit also should require the on-going diﬂsc.losﬁre (;f supplemental U.S, GAAP
ﬁnal;cial information by 1.S. issuers that have élected to file IFRS ‘ﬁnancial statements.

1. Proposal A — Recohc;iled Information Pursuant to JFRS 1

‘ L Under the first alternative, Proposal A, a U.S. issuer that elects to file IFRS

financial sta{ements would brovide the reconciling information from U.S. GAAP to IFRS
called for under IFRS 1 in a footnote to its audited ﬁn.ancia] statements. IFRS 1 provides
the requirements for transition frqr?)- a prior basis. of reporting, m this case U.S. GAAP, to
IFRS aslissued by the IASB. This ir;formati('jn includéé the restatement of and
éconéihaﬁon fn‘)mr prior year’s financial statements and the.re]ated disclosﬁres. This

informatjon helps investors and users of financial statements to understand the
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¥': .." differences between financial statements prepared in accordance with the prior basis of

- ﬁnanéial reporting and IFRS as issued bir the IASB.

This reconciliation called for under IFRS 1 would be included as part of the -

~ issuer’s audited financial staterments in its first-annual report that includes IFRS financial

statements. IFRS 1 requires that entities explain how the transition from previous GAAP
to IFRS affects its reported financial position, financial performance and cash flows. To
comply with this requirement, an entity"s first IFRS financial statements must include

reconciliations of its equity reported under previ‘ous GAAP to its egluity under [FRS for

~ - the date of transition to IFRS and the end of the latest periord' presented in the most recent

- aim-ual financial statements prepared under previous GAAP, and of ifs profit and loss, and
cash ﬂ‘ows',' reported under previoﬁs GAARP for the latest period in the most recent annual
financial st;tements to its profit and loss under IFRS for the same period.'* Under
Proposal A, U.S. issuers would compljl/ v;ith £hese reciuireifnents under IFRS. We are not
propésing additional requirements, inchiéling specific form and content requirements for

the reconciliations presented under IFRS 1. This reconciling information from U.S.

_ GAAP to IFRS as of the dates and for the annual period~required under I[FRS would

provide investors with information relating to the financial statement effects of the
change from U.S. GAAP to IFRS .for these dates and annual'per‘iod.

Under Proposal A, ‘aﬁ eligible issuer that clects to ﬁ_le-I‘FRS financial statements
fnay begin to file financial s.tatements prepared in éccordance with 1FRS for fiscal yeérs
ending on or after December 123, 2009. As an example, under this alternative, a U.S.

issuer filing an-annual report for the year ending December 31, 2009 in accordance with

IFRS for the first tinie would include a reconciliation of its reported equity from U.S.

15 See IFRS 1, paragraph 39.
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. S . GAAP to IFRS as of January 1, 2007 and December 31, 2008 and a reconciliation for the

. *

o year ending December 31, 2008 of its reported totéi comprehensive income. After the

' 'in"i;-i'él réconéi'liation, the issue.r vyould not be required to provide any reconciliation iﬁ
L “-ﬁiture filings with the Commission. However, nothing would prevent a U.S. issuer from
*;fol-untarily disclosing such U.S. GAAP infonﬁation to the market that it believes may be

" useful for investors.

2. Proposal B — Supplemental U.S. GAAP Information

Under the second alternative, Proposal B, U.S. issuers that elect to file IFRS

. ﬁfmnciali statements would provide the reconciling information from U.S. GAAP to IFRS

|

reii]uired under IFRS 1, andr would also disclose on an annual basis certain unaudited

,su}pplemental U.S. GAAP financial information covering a three-year period. This

, un'laudited supplemental financial information would be in the form of a reconciliation

from IFRS as issucd by the IASB to U.S. GAAP. For each period covered, the
reconciliation would be substantially similar to that required under 1IFRS 1, except that it
would reconcile from IFRS financial statéments to U.S. GAAP and it would reconcile the

financial statements indicated below. Under Proposal B, the reconciliation would relate

to all annual pertods covered by IFRS audited financial statements, usually the most

recent three fiscal y'ears. -‘"[‘his‘unat-lditéd information would be disclosed on an annual
-basis in the issuer’s annual réj;on on Form 10-K. _
~ The supplemeﬁtz_ﬂ U.s. GAAP information provided under Proposal B would
incfe‘men'tally increase compa;ability in the following ways. In the annual report
covering the year in which a U.S. issuer elected fo report in accordance with .IFRS,

Proposal B would require U.S. GAAP information concerning the three most recently
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completed .ﬁscal years. It also would require U.s. GAAP information in annual reports
. fo‘r pcriod;;_ aﬁer that in which an issuer elected to report in-acc‘ordan;:'e with [FRS. In
-addition to improved comparability, the add-it'ional‘ periods of U.S. GAAP information
would inc’remeﬁtally aid investors in undgrsténding the differencés between [FRS and
US. GAAP, 'including trends. Proposal B also increases the likelihood that U.S. issuers
'would maintain U.S. GAAP contréis, procedures, and béoks and records, for periods
after the election to report in IFRS. Consequently, were the Conmﬁssi