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UNITED STATES OF AMERICA
: Before the
SECURITIES AND EXCHANGE COMMISSION

INVESTMENT ADVISERS ACT OF 1940
Release No. 2641/ September 4, 2007

ADMINISTRATIVE PROCEEDING
File No. 3-12743

ORDER INSTITUTING
ADMINISTRATIVE PROCEEDINGS ,
_ PURSUANT TO SECTION 203(f) OF THE
In the Matter of INVESTMENT ADVISERS ACT OF 1940,
’ _ MAKING FINDINGS, AND IMPOSING
BRENT WILLIAM © . REMEDIAL SANCTIONS
FEDERIGHI, '
Respondent.
L

The Securities and Exchange Commission (“Commission”) deems it appropriate and in
the public interest that public administrative proceedings be, and hereby are, instituted pursuant
to Section 203(f) of the Investment Advisers Act of 1940 (“Advisers Act”) against Brent William -
Federighi (“Federighi” or “Respondent”).

II.

In anticipation of the institution of these proceedings, Respondent has submitted an Offer
of Settlement (the “Offer””) which the Commission has determined to accept. Solely for the
purpose of these proceedings and any other proceedings brought by or on behalf of the
Commission, or to which the Commission is a party, and without admitting or denying the
findings herein, except as to the Commission’s jurisdiction over him and the subject matter of
these proceedings, and the findings contained in Section III.2 below, which are admitted,
Respondent consents to the entry of this Order Instituting Administrative Proceedings Pursuant
to Section 203(f) of the Investment Advisers Act of 1940, Making Findings, and Imposing
Remedial Sanctions (“Order™), as set forth below.

bbtuwﬁ—d’ lo"F’/O S |



III.
On the basis of this Order and Respondent’s Offer, the Commission finds that:

1. Federighi was a member of Ilytat, LLC, which was registered with the State
of California as an investment adviser, from 1999 through 2002. Federighi was the sole member of
Gage Capital, LLC, which was registered with the State of California as an 1nvestment adviser,
from 2002 through 2003.

2. On August 22, 2007, a final judgment was entered by consent against
Federighi, permanently enjoining him from future violations of Section 10(b) of the Securities
Exchange Act of 1934 (“Exchange Act”) and Rule 10b-5 thereunder in the civil action entitled
Securities and Exchange Commission v. Brent William Federighi, et al., Civil Action Number
3:05-cv-05305-MMC, in the United States District Court for the Northern District of California.

3. The Commission’s complaint alleged that Respondent violated Section
10(b) of the Exchange Act and Rule 10b-5 thereunder by engaging in late trading and deceptive

‘market timing in mutual fund shares from 2000 through 2003.

IV.

In view of the foregoing, the Commission deems it appropriate and in the public interest
to impose the sanctions agreed to in Respondent Federighi’s Offer.

Accordingly, it is hereby ORDERED:

Pursuant to Section 203(f) of the Advisers Act, that Respondent Federighi be, and hereby
1s barred from association with any investment adviser, with the right to reapply for association

after 18 months to the appropriate self-regulatory organization, or if there is none, to the

Commission;

Any reapplication for association by the Respondent will be subject to the applicable -
laws and regulations govermning the reentry process, and reentry may be conditioned upon a
number of factors, including, but not limited to, the satisfaction of any or all of the following:
(a) any disgorgement ordered against the Respondent, whether or not the Commission has fully
or partially waived payment of such disgorgement; (b) any arbitration award related to the
conduct that served as the basis for the Commission order; (c) any self-regulatory organization



' arbitration award to a customer, whether or not related to the conduct that served as the basis for
the Commission order; and (d) any restitution order by a self-regulatory organization, whether or
not related to the conduct that served as the basis for the Commission order.

By the Commission.

Nancy M. Morris
Secretary

(M. Peters
Assistant i;zzz(%mry



UNITED STATES OF AMERICA

Before the
SECURITIES AND EXCHANGE COMMISSION
} : September 4, 2007
ADMINISTRATIVE PROCEEDING
File No. 3-12742
In the Matter of : ORDER INSTITUTING
ADMINISTRATIVE PROCEEDINGS
ANTHONY M. RAMUNNO, JR., PURSUANT TO SECTION 203(f) OF THE
‘ INVESTMENT ADVISERS ACT OF 1940
Respondent. AND NOTICE OF HEARING
I

The Securities and Exchange Commission (“Commission”) deems it appropriate and in the
public interest that public administrative proceedings be, and hereby are, instituted pursuant to
Section 203(f) of the Investment Advisers Act of 1940 (“Advisers Act”) against Anthony M.
Ramunno, Jr. (“Respondent” or “Ramunno’).

II.
After an investigation, the Division of Enforcement alleges that:

A. RESPONDENT

1. From November 2003 through January 2007, Respondent was president,
majority owner, and a person associated with Renaissance Asset Management, LLP and its
successor, Renaissance Asset Management, LI.C (collectively, “Renaissance”). Respondent, 46
years old, is a resident of Atlanta, Georgia.

2. Renaissance was the managing member of RAM I, LP and its successor,
RAMI, LLC (collectively, “RAM?”), a private investment pool.

3, Acting' through Renaissance, Ramunno made investment decisions, for
compensation, for RAM.

4. Renaissance told RAM investors, through a confidential private placement
memorandum and disclosure document, that it would determine how to invest RAM funds from a
broad menu of choices, including some that were securities. Specifically, it stated: “The
Company’s accounts trade pursuant to the trading strategies described herein, which emphasize a
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maximum range of diversification in a wide and substantially unrestricted variety of investment
instruments. It is not practicable to set forth a breakdown by market sector as the contracts traded
by Renaissance vary considerably over time depending on Renaissance’s view of the opportunities
for profitable trading. Renaissance may trade securities, security futures and security futures
products.”

5. Renaissance also told RAM investors, through the same private placement
memorandum, that it would be paid a monthly administrative fee “equal to 1/12™ of 1 %%,” in
addition to a quarterly incentive allocation “equal to 20% of any New Trading Profit,” for its work
as RAM’s “Manager” and “Advisor”. :

6. Renaissance acted as an investment adviser by, for compensation, engaging
in the business of advising RAM as to the advisability of investing in, purchasing, or selling
securities.

B. ENTRY OF RESPONDENT’S CRIMINAL CONVICTION

1. On May 1, 2007, Ramunno pleaded guilty to one count each -of wire fraud
and mail fraud in violation of Title 18 United States Code, Sections 1343 and 1341, respectively,
before the United States District Court for the Northern District of Georgia, in United States v.
Anthony Michae] Ramunno, Jr., a/k/a Mick Ramunno, Crim. Indictment No. 1:07-CR-061.’

2. The counts of the criminal indictment to which Ramunno pleaded guilty
alleged, among other things, that:

a. From in or about November 2003 up to on or about January 18,
2007, Ramunno knowingly devised and intended to devise a scheme
and artifice to defraud RAM investors and obtain money and
property from RAM investors by means of materially false and
fraudulent pretenses, representations and promises, well knowing
and having reason to know that said pretenses, representations and
promises were and would be false;

b. Ramunno was primarily responsible for investing and trading pooled
victim assets, for reporting the results of his trading to RAM
participants in the form of annual reports and investor account
statements, for allocating profits or losses among pool participants,
and for administering the funds entrusted to him by RAM investors,
as well as for administering RAM overall;

c. Ramunno fraudulently represented to his victim investors that their
funds would be, and were being used for investment in commodity
futures, and that they could expect, based on substantial
misrepresentation of his past trading performance, significant
returns on their investment; -



Ramunno failed to disclose to pool participants and prospective pool
participants that he was consistently losing money in commodity
futures trading and was not generating profits for his investors;

Ramunno also failed to disclose that he was using participant funds
to repay both principal and false trading profits distributed to earlier
- RAM investors, and that he was misappropriating substantial
amounts of victim funds to pay for purely personal expenses,
including a luxury home and multiple high-end automobiles and
motorcycles, unrelated to RAM;

To solicit and maintain investment in RAM, Ramunno also
distributed and caused to be distributed to pool participants and to
prospective pool participants false written offering materials and
financial statements related to Renaissance and RAM, including;:
RAM annual reports for 2004 and 2005, including purported
opinion letters of Grant Thornton, LLP (“Grant Thormton™), a
national public accounting form, falsely representing that firm had
audited RAM’s financial statements; 2003-2006 rate of return
schedules for RAM including purported Grant Thornton opinion
letters, falsely representing that RAM had generated substantial
monthly and annualized profits; a confidential private placement
memorandum and disclosure document for RAM dated July 1,
2006, incorporating false RAM rate of return and profit schedules;
and RAM investor account statements falsely reportmg substantial
participant capital appreciation;

The purported Grant Thornton opinion letters Ramunno included
with the RAM annual reports and rate of return schedules were
forgeries, as Grant Thornton never provided any accounting or
~auditing services to Renaissance or RAM. Ramunno forged the
Grant Thornton opinion letters both to misrepresent that RAM’s
financial statements had been audited by an outside accounting firm
as well as to conceal Ramunno’s substantial trading losses and theft
of investor assets from RAM participants;

The RAM private placement memorandum falsely states that
Renaissance was registered as a commodity pool operator and
commodity trading advisor in November 2003, and that it was a
member of the National Futures Association at the same time;
however, Renaissance did not obtain those registrations and
membership until in or about September 2005;

Ramunno’s oral and written misrepresentations regarding his trading
performance fraudulently induced dozens of mvestors from, among
other states, Georgia, California, Texas, Ohio, Illinois, New Jersey,
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Tennessee and Wisconéin, to invest in RAM. Initial participant
investments ranged from $18,000 to $2,000,000; and

]. As of December 31, 2006, RAM reported approximately 94
participant accounts and total pool assets of approximately $32
million; in reality, however, only a fraction of that amount actually
resided in the bank and brokerage accounts associated with
Ramunno, Renaissance, and RAM.

1.

In view of the allegations made by the Division of Enforcement, the Commission deems it
necessary and appropriate in the public interest that public administrative proceedings be instituted
to determine:

A. Whether the allegations set forth in Section II are true and, in coﬁnection_therewith,
to afford Respondent an opportunity to establish any defenses to such allegations; and

B. What, if any, remedial action is appropriate in the public interest against Respondent
pursuant to Section 203(f) of the Advisers Act.

Iv.

IT IS ORDERED that a public hearing for the purpose of taking evidence on the questions
set forth in Section III hereof shall be convened at a time and place to be fixed, and before an
Administrative Law Judge to be designated by further order as provided by Rule 110 of the
Commission's Rules of Practice, 17 C.F.R. § 201.110.

IT IS FURTHER ORDERED that Respondent shall file an Answer to the allegations
contained in this Order within twenty (20) days afier service of this Order, as provided by Rule 220
of the Commission's Rules of Practice, 17 C.F.R. § 201.220.

If Respondent fails to file the directed answer, or fails to appear at a hearing after being duly
notified, the Respondent may be deemed in default and the proceedings may be determined against
him upon consideration of this Order, the allegations of which may be deemed to be true as
provided by Rules 155(a), 220(f), 221(f) and 310 of the Commission's Rules of Practice, 17 C.F.R.
§§ 201.155(a), 201.220(f), 201.221(f) and 201.310.

This Order shall be served forthwith upon Réspondent personally or by certified mail.
IT IS FURTHER ORDERED that the Administrative Law Judge shall issue an initial

decision no later than 210 days from the date of service of this Order, pursuant to Rule 360(a)(2) of
the Commission’s Rules of Practice.



In the absence of an appropriate waiver, no officer or employee of the Commission engaged
~ in the performance of investigative or prosecuting functions in this or any factually related
. proceeding will be permitted to participate or advise in the decision of this matter, except as witness
or counsel in proceedings held pursuant to notice. Since this proceeding is not “rule making” within
‘the meaning of Section 551 of the Administrative Procedure Act, it is not deemed subject to the
provisions of Section 553 delaying the effective date of any final Commission action.

‘By the Commission.

- Nancy M. Morris
Secretary
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UNITED STATES OF AMERICA
' Before the
SECURITIES AND EXCHANGE COMMISSION
September 5, 2007

ADMINISTRATIVE PROCEEDING
File No. 3-12747

o ORDER INSTITUTING ADMINISTRATIVE
In the Matter of _ AND CEASE-AND-DESIST PROCEEDINGS

PURSUANT TO SECTION 8A OF THE
MARIA T. GIESIGE, SECURITIES ACT OF 1933, SECTIONS 15(b)
: : AND 21C OF THE SECURITIES EXCHANGE
Respondent. ACT OF 1934, AND SECTIONS 203(f) AND

203(k) OF THE INVESTMENT ADVISERS
ACT OF 1940 AND NOTICE OF HEARING

I.

The Securities and Exchange Commission (“Commission”) deems it appropriate and in the
public interest that public administrative and cease-and-desist proceedings be, and hereby are,
instituted pursuant to Section 8A of the Securities Act of 1933 (“Securities Act”), Sections 15(b)
and 21C of the Securities Exchange Act of 1934 (“Exchange Act”), and Sections 203(f) and 203(k)
of the Investment Advisers Act of 1940 (“Advisers Act”), against Maria T. Giesige (“Respondent”
or “Giesige”).

IL.
After an investigation, the Division of Enforcement alleges that:

A.  RESPONDENT

Marie T. Giesige is 44 years old and a resident of Ottawa, Ohio. She is an investment -
adviser registered with the State of Ohio under the name of Provision Financial and Estate
Planning. From 2004 until January 2007, Respondent was associated with Investors Capital
Corp. (“Investors Capital”), a registered broker-dealer, as a registered representative.

B. OTHER RELEVANT ENTITY

Carolina Development Co. (“Carolina”) is a Nevada corporation headquartered in Irvine,
California. Carolina raised at least $50 million from over 1400 investors by selling unregistered
common stock. The offering was not registered with the Commission and did not qualify for any
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exemption from registration. During the relevant period, Carolina common stock was quoted in the
Pink Sheets at approximately 10 cents a share.

C. FACTS
1. The Unregistered Sale of Securities
a Carolina offered and sold over $50 million of its common stock to

over 1400 investors claiming in a private placement memorandum that the offering was exempt
from registration pursuant to Section 4(2) of the Securities Act and Rule 506 of Regulation D.
Approximately half of the investors who purchased Carolina stock in the offering did not qualify as
“accredited investors” as that term is defined in Regulation D. The offering was not registered and
did not qualify for any exemption from registration. Potential investors were not provided with the
kind of information that registration would provide, such as audited financial statements.

b. From October 2005 through January 2006, Respondent sold
approximately $1.5 million of Carolina shares to approximately 50 investors.

C. Respondent’s customers were almost exclusively small investors,
Of the 50 investors who purchased shares through Respondent, only five could be considered
“accredited investors.” A number of the investors to whom Respondent sold Carolina stock were
clients of her state-registered investment adviser.

2. Misrepresentations made in the Offer and Sale of Carolina Stock

a. During the relevant period, Respondent sold Carolina stock to
investors at $3.00 a share; these shares carried restrictions on their resale. Respondent knew that
unrestricted shares in Carolina were being quoted in the Pink Sheets at the same time at
significantly lower prices but failed to inform investors.

b. In making offers and sales of Carolina stock, Respondent made
material misrepresentations and omitted to state material facts. Respondent told investors and
advisory clients that: (1) investors could sell the restricted stock they had received in the offering
within weeks or months of their purchases while Respondent knew or was reckless in not knowing
that the shares were restricted and could not be resold within that time period; (2) Carolina would
be conducting an initial public offering of its shares within a short time period at a price of $9.00
per share and that the price would rise to $18.00 a share in aftermarket trading despite
Respondent’s knowledge that no registration statement had been filed with respect to such an
offering of Carolina stock; and (3) an audit had been performed on Carolina’s financial statements
despite Respondent’s knowledge that no audit had been completed.

c. The timing of a public offering was important to Respondent’s
investors because it would enable them to sell their shares at a substantial profit within a short
period of time. ‘



3. Violations of the Broker Registration Provisions

a. Respondent sold shares of Carolina as a regular course of business.
Respondent solicited investors to purchase Carolina shares and received commissions on the sale
of Carolina. shares.

b. While Respondent was associated with a broker-dealer at the time
she was selling Carolina shares, she did not inform anyone at Investors Capital that she was selling
Carolina shares and she knew that under Investors’ Capital procedures all sales of securities had to
be authorized by the firm.

D. VIOLATIONS

1. As a result of the conduct described above, Respondent willfully violated
Section 17(a) of the Securities Act, Section 10(b) of the Exchange Act and Rule 10b-5 thereunder,
which prohibit fraudulent conduct in the offer and sale of securities and in connection with the
purchase or sale of securities.

7’

2. As aresult of the conduct described above, Respondent willfully violated
Sections 5(a) and 5(c) of the Securities Act which prohibits the unregistered sale of securities.

3. As a result of the conduct described above, Respondent willfully violated
Sections 206(1) and 206(2) of the Advisers Act, which prohibit fraudulent conduct by an
investment adviser, ,

4. As a result of the conduct described above, Respondent willfully violated
Section 15(a) of the Exchange Act which prohibits acting as an unregistered broker or dealer.

II1.

In view of the allegations made by the Division of Enforcement,'the Commission deems it
necessary and appropriate in the public interest that public administrative and cease-and-desist
proceedings be instituted to determine:

A. Whether the allegations set forth in Section I are true and, in connection therew1th
to afford Respondent an opportunity to establish any defenses to such allegations;

B. What, if any, remedial action is appropriate in the public interest against Respondent
pursuant to Section 15(b) of the Exchange Act including, but not limited to, disgorgement and
prejudgment interest, and civil penalties pursuant to Section 21B of the Exchange Act;

C. - What, if any, remedial action is appropriate in the public interest against Respondent
pursuant to Section 203(f) of the Advisers Act including, but not limited to, disgorgement and
prejudgment interest, and civil penalties pursuant to Section 203(i) of the Advisers Act;



D.  Whether, pursuant to Section 8A of the Securities Act, Section 21C of the Exchange
Act, and Section 203(k) of the Advisers Act, Respondent should be ordered to cease and desist from
committing or causing violations of and any future violations of Sections 5(a), 5(c) and 17(a) of the
Securities Act, Sections 10(b) and 15(a) of the Exchange Act and Rule 10b-5 thereunder, and
Sections 206(1) and 206(2) of the Advisers Act and whether Respondent should be ordered to pay
disgorgement and prejudgment interest pursuant to Section 8 A(e) of the Securities Act, Section
21C(e) of the Exchange Act and Section 203(j) of the Advisers Act.

IV.

IT IS ORDERED that a public hearing for the purpose of taking evidence on the questions
set forth in Section III hereof shall be convened not earlier than 30 days and not later than 60 days
from service of this Order at a time and place to be fixed, and before an Administrative Law Judge
to be designated by further order as provided by Rule 110 of the Commission's Rules of Practice, 17
C.F.R. § 201.110.

IT IS FURTHER ORDERED that Respondent shall file an Answer to the allegations
contained in this Order within twenty (20) days after service of this Order, as provided by Rule 220
of the Commission's Rules of Practice, 17 C.F.R. § 201.220.

If Respondent fails to file the directed answer, or fails to appear at a hearing after being duly
notified, the Respondent may be deemed in default and the proceedings may be determined against
him upon consideration of this Order, the allegations of which may be deemed to be true as
provided by Rules 155(a), 220(f), 221(f) and 310 of the Commission's Rules of Practice, 17 C.F.R.
§§ 201.155(a), 201.220(f), 201.221(f)-and 201.310.

This Order shall be served forthwith upon Respondent personally or by certified mail.

IT IS FURTHER ORDERED that the Administrative Law Judge shall issue an initial
decision no later than 300 days from the date of service of this Order pursuant to Rule 360(a)(2) of
the Commission’s Rules of Practice.

In the absence of an appropriate waiver, no officer or employee of the Commission engaged
in the performance of investigative or prosecuting functions in this or any factually related
proceeding will be permitted to participate or advise in the decision of this matter, except as witness
or counsel in proceedings held pursuant to notice. Since this proceeding is not “rule making” within
the meaning of Section 551 of the Administrative Procedure Act, it is not deemed subject to the
provisions of Section 553 delaying the effective date of any final Commission action.

o NancyM
S = ~ Secretary

By the Commission.
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UNITED STATES OF AMERICA
Before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 56352 / September 5, 2007

ADMINISTRATIVE PROCEEDING
File No. 3-12744

: CORRECTED
In the Matter of : ORDER INSTITUTING
: ADMINISTRATIVE AND CEASE-AND-
Boston Stock Exchange, Inc. : DESIST PROCEEDINGS, MAKING
: FINDINGS, AND IMPOSING REMEDIAL
and : SANCTIONS AND A CEASE-AND-DESIST
: ORDER PURSUANT TO SECTIONS
James B. Crofwell, : 19(h) AND 21C OF THE SECURITIES
: EXCHANGE ACT OF 1934
Respondents. :

I

The Securities and Exchange Commission (“Commission”) deems it appropriate in the
public interest and for the protection of investors that public administrative and cease-and-desist
proceedings be, and hereby are, instituted pursuant to Sections 19(h) and 21C of the Securities
- Exchange Act of 1934 (“Exchange Act”), against the Boston Stock Exchange, Inc. (“BSE”) and
James B. Crofwell (“Crofwell”). :

II.

In anticipation of the institution of these proceedings, the BSE and Crofwell have
submitted Offers of Settlement (the “Offers”), which the Commission has determined to accept.
Solely for the purpose of these proceedings and any other proceedings brought by or on behalf of
the Commission, or to which the Commission is a party, and without admitting or denying the
findings herein, except as to the Commission’s jurisdiction over them and the subject matter of
these proceedings, which are admitted, the BSE and Crofwell consent to the entry of this Order
Instituting Administrative and Cease-and-Desist Proceedings, Making Findings, and Imposing
Remedial Sanctions and a Cease-and-Desist Order Pursuant to Sections 19(h) and 21C of the
Securities Exchange Act of 1934 (“Order”), as set forth below.
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II1.

On the basis of this Order and the BSE’s and Crofwell’s Offers, the Commission finds
that: ‘

SUMMARY

These proceedings concern the failure of the BSE, between 1999 and 2004, to enforce
certain of its rules intended to prevent BSE broker-dealer specialist firms from trading in a way
that benefited them while disadvantaging their customers who were trying to buy and sell stock.
The BSE failed to develop and implement adequate procedures for surveillance of violations of
its customer priority rules, which prohibit specialists from trading ahead and interpositioning.'
Certain problems with the BSE’s proprietary trading platform, BEACON (Boston Exchange
Automated Communication and Order-Posting Network), and the adoption of a competing
specialist initiative during 1996, made such surveillance difficult without fundamental
programming changes to BEACON. BSE’s failure to implement these programming changes
and to otherwise conduct effective surveillance allowed hundreds, if not thousands, of violations
per day to go undetected. Violations continued even after the Commission staff had repeatedly
warned the BSE of the need to improve surveillance systems.-

James B. Crofwell (“Crofwell”), the BSE’s President between 1999 and 2003, knew that
the procedures then in effect were inadequate. Crofwell provided a written timetable to the
Commission indicating target dates to improve surveillance, but failed to devote resources
necessary to ensure implementation. Crofwell received detailed written and verbal
communications from the Commission staff and others at the BSE concerning these problems.

RESPONDENTS

A. BSE (SEC File No. 024-10093) is a national securities exchange, headquartered
in Boston, Massachusetts, and registered with the Commission pursuant to Section 6 of the
Exchange Act.

B. Crofwell, of Scituate, Massachusetts, was employed by the BSE as the Executive
Vice-President, Information Systems from October 1986 until 1995, and thereafter as President
and Chief Operating Officer of the Boston Stock Exchange until his resignation in 2003. As
COQ, Crofwell was responsible for all surveillance and technology functions at the BSE
1nclud1ng admlnlstratlon of the BEACON system.

! In essence, these rules prohibit a specialist from trading with a customer from his own
proprietary account, and benefiting from the spread between his cost and the price to the customer, if
there are customer market orders that could be matched at the same or better price.



FACTS

A. - BEACON Trading System and Applicable Rules

The BSE, as a regional stock exchange, maintained a trading floor staffed by employees
of member specialist firms, which were registered broker-dealers. While the BSE traded some

primary listings, for the most part BSE specialists traded stocks that were also listed on other .

exchanges. The specialists utilized a proprietary BSE trading system known as BEACON.
Using the BEACON system, a specialist at his terminal could enter quotes for principal trades
and match customer orders to buy and sell stocks. Generally, customer market and marketable
limit orders under 1299 shares were automatically routed to the specialist’s automatic execution
(commonly referred to as “autoex”) window on his trading terminal screen. As designed,
BEACON permitted the order to reside on the autoex window for a predetermined number of
seconds, during which time the specialist could offer price improvement prior to execution,
move the order to a manual execution window to effect a layoff trade,” execute the order against
his proprietary trading account, or match the order to another order.”> After the predetermined
number of seconds, BEACON would look to execute orders in a combined limit order book and,
if there were none, against the specialist’s proprietary account. Trades larger than 1299 shares
went directly to the manual execution window.

All trades on the BSE are subject to certain rules promulgated by the BSE. BSE Rules,"
Ch. 2 § 11, titled Trading While Acting as a Broker as to Market Orders, prohibits a member
from personally buying or initiating the purchase of any security on the exchange for his own
account or for any account in which he, his member organization or a partner is directly
interested, while such person holds an unexecuted customer market order to buy such a security,
and prohibits similar conduct with respect to sales. In addition, BSE Rules, Ch. 2 § 6, titled Bids
and Offers for Stocks, prohibits a member from making a bid or offer at a lower price than an
existing clearly established bid. The rule similarly prohibits a member from making an offer or
bid at a higher price than an existing clearly established offer. The rule further requires the
highest bid and lowest offer to have precedence. Where bids or offers are at the same price, the
rule sets forth a hierarchy of precedence. In addition, BSE Rules, Ch. XV, Sec. 2(b), governing.
specialists’ responsibilities, require a specialist to hold the interests of orders entrusted to him
above his own interests, and to ensure timely, best possible execution in accordance with the
terms of the order and the rules and policies of the exchange.

B. Competing Specialist Initiative (“CSI”)

In 1996, the BSE implemented a program to permit competing specialists, using the
BEACON trading system, to trade in the same stocks in order to promote price competition and

? Layoff trades are trades that are executed on other exchanges for the account of the BSE
specialist, and may represent either proprietary or customer transactions.

* During the relevant period, the predetermined amount of time was generally 15 seconds. While
efforts occurred during the relevant period to encourage specialists voluntarily to reduce the time from'15

~ to 3 seconds, specialists could manually intervene to raise or lower the time, and the BSE lacked the

ability to systematically conduct surveillance for compliance with the reduced time.



liquidity.* The CSI Approval Order cited the specialists’ duty, under BSE Rules, Ch. XV, Sec.
2(b), to hold interests of orders entrusted to them above their own interests, and established a
policy that there was only one exchange market in a security.” As a result of the CSI
implementation, the Exchange assumed a duty to conduct surveillance of competing specialist
trading to ensure compliance with customer priority rules. While an innovative business
practice, CSI made it more difficult for the Exchange to conduct priority rule surveillance. The
BSE did not respond timely or adequately to these problems.

C. How '\"tv Rule Violations Occurred on the BSE

T~
There aret priority rule violations. Interpositioning occurs where the
specialist failsto . . tross) two orders, and instead executes both orders against his
proprietary acco eby participating on both sides of the trades and making a risk-free

profit. Trading /aa occurs when the specialist, while holding a customer market or marketable
limit order, ef .5 a proprietary trade on the same side of the market securing a better price for
the firm’s account, leaving the customer order to be traded at an inferior price or not at all. The
specialist has an affirmative obligation to match the customer orders.

Prior to mid-2004, flaws in the BEACON system made it easier for specialists to violate
the BSE’s customer priority rules. BEACON did not electronically examine the specialist’s own
automatic or manual execution screen for an order that could be executed against an incoming
order. BEACON also did not electronically examine the automatic or manual execution screens
of any competing specialist for an order that could be executed against an incoming order. Other
BEACON shortcomings also contributed to the BSE’s inability to conduct effective surveillance.
For example, BEACON allowed frequent manual overrides, which are very difficult to track.
These manual overrides provided opportunities for specialists intentionally to violate priority
rules.

D.  BSE Fails to Develop Priority Rule Surveillance
Systems and Respond to Evidence of Violations

During February 1999, Commission staff informed the BSE in writing of the need to
immediately develop trading ahead surveillance procedures. At the time, the BSE had no’
automated surveillance report that was designed to detect priority rule violations. BSE
surveillance staff conducted only limited sampling reviews for priority rule violations, based on
block trade reports and specialist general activity reports. There were no written procedures for
trading ahead surveillance. The procedures utilized by the BSE were ineffective and did not
result in any formal disciplinary actions against specialists during the relevant period.

* See Boston Stock Exchange Inc., Order Granting Approval of Proposed Rule Change
Permitting Competing Specialists on the Floor of the Exchange, Exchange Act Rel. No. 37045 (March
29, 1996); 61 FR 15318 (April 5, 1996) (“CSI Approval Order”).

> The CSI Approval Order also stated that competing and regular specialists had the same
affirmative and negative market obligations. /d. at TI1.B.



At or about the same time, BSE staff learned that the BEACON trading system allowed
numerous trades to be automatically executed in violation of the customer priority rules. The
specialist’s manual and automatic execution screens did not electronically interact with each
other. Accordingly, BSE staff realized that a specialist could execute an order while there was
another order in BEACON, which, if the two were matched, could have resulted in a better
execution for the customer. BSE staff realized that certain programming changes to the
BEACON trading platform were required in order to detect and prevent autoex and other priority
rule violations.

BSE internal documents also demonstrate awareness of BEACON’s flaws at all levels of
the organization. For example, a January 3, 2000 memorandum described priority rule
surveillance problems created by the CSI as “major,” and proposed a programming change to
BEACON to ensure that BEACON auto-ex orders automatically interact with the manual
windows for potential agency orders entitled to execution in price and time priority. A February
8, 2000 memorandum stated that, due to shortcomings in existing software, any priority rule
surveillance reports that could be generated with the BSE’s existing technology yielded too
many exceptions to be useful, and characterized priority rule issues as an SEC priority.

A handout prepared for an April 13, 2000, meeting of interested BSE specialists and staff
described the interpositioning problem as “critical,” and reported that a single-day examination
found that, of 79,383 trades executed on the exchange, at least 2,276 (2.8%) involved possible
interpositioning. A summary of the meeting reflects that those attending felt both their firms
and the Commission staff would view the situation very negatively. The writer observed that the
number of price corrections required could be in the thousands per day. A November 27, 2000
memorandum also quantified the number of incidents, finding that 749 out of 37,226 trades (2%)
involved priority rule issues.

Throughout 2000-2002, the need to improve priority rule surveillance was being reported
as a status item in periodic reports prepared by the BSE internal audit department. These reports
reflected a lack of progress on the project to improve priority rule surveillance during this period,
and that it was low priority. A February 2002 internal summary discusses an exit interview
conducted by the Commission oversight staff that month, as the result of a follow-up
examination, and notes that priority rule surveillance deficiencies were viewed as-a repeat
violation. Between 1999 and 2004, the BSE did not initiate any formal disciplinary action
against its members for priority rule violations.

As a result of these failures to act, priority rule violations, which occurred frequently,
went undetected at the BSE throughout the period 1999 to mid-2004, when a substantial solution
was implemented. Violations occurred both within a specialist’s own accounts and between
competing specialists. The BSE placed its business interests in developing the CSI ahead of its
responsibilities as a self-regulatory organization with a statutory duty to regulate its members.

_ An exchange’s obligation to enforce compliance under Section 19(g)(1) of the Exchange
Act “necessarily includes an obligation to monitor and maintain surveillance over its members.”

® Chicago Stock Exchange, Inc. , Exchange Act Rel. No. 48566, 2003 WL 22245922 at *8
(September 30, 2003), quoting Boston Stock Exchange, Inc., Exchange Act Rel. No. 17183, 1980 WL



An exchange violates Section 19(g)(1) when it fails “to be vigilant in surveilling for, evaluating
and effectively addressing issues that could involve violations of its own rules.”’

E. Crofwell’s Role

Crofwell was responsible for ensuring that the changes necessary to comply with the
Commission staff’s 1999 directive to immediately develop trading ahead surveillance procedures
were implemented. In response to initial communications from the Commission staff, Crofwell
stated in writing that the BSE would work to implement a same-day review of trading ahead
activity by the target date of June 30, 1999 and would keep the staff informed of progress. The
June 30 target was not met. Rather, there was no material improvement in the BSE's ability to
prevent or detect priority rule violations until mid-2004. Crofwell was made aware of the lack of
progress and the surveillance problems through timely and frequent written and verbal
communications from other BSE employees. He received many, if not all, of the internal
memoranda described above. He was aware that BEACON’s shortcomings required a
programming solution, not simply creation of a new surveillance report. He was responsible for
the allocation of computer staff programming resources, and the project was assigned a low
priority. After initial discussions occurred between his IT staff and BSE surveillance staff, he
improperly deferred any significant effort to comply with the Commission staff’s directive until
a redesigned trading system, BEACON 2, was developed. '

- "Crofwell’s failures reflect serious errors of judgment despite repeated warnings.
Crofwell failed to take necessary additional steps to ensure that the BSE met its obligation to
enforce its own rules. He failed to conduct an adequate search for staff that could competently
implement a solution, failed to take steps to ensure that adequate financial resources were
devoted to the surveillance and enforcement programs, failed to utilize outside consultants to
review the situation and make recommendations, and failed to recommend appropriate actions to
the Board of Governors. As a result, during the period when Crofwell was responsible for
responding to the Commission staff’s directive to develop priority rule surveillance procedures,
there was effectively no progress. As a result, Crofwell was a cause of the BSE’s violations of
Section 19(g) of the Exchange Act. '

As a result of the conduct described above, the Commission finds that the BSE violated
Section 19(g)(1) of the Exchange Act by failing, without reasonable justification or excuse
within the meaning of Section 19(h)(1) of the Exchange Act, to enforce compliance with its
customer priority rules from at least February 1999 until July 2004.

As aresult of the conduct described above, the Commission finds that Crofwell failed to
enforce compliance with the BSE’s customer priority rules described above, within the meaning

25454 at *3 (October 1, 1980); see also New York Stock Exchange, Inc., Exchange Act Rel. No. 41574,
1999 WL 430863 at *1 (June 29, 1999); National Ass n of Securities Dealers, Inc., Exchange Act Rel.
No. 37538, 1996 WL 447193 at *2 (August 8, 1996) (same).

" Chicago Stock Exchange, 2003 WL 22245922 at *8, quoting National Assn of Securities
Dealers, 1996 WL 447193 at *2. '



of Section 19(h)(4) of the Exchange Act, and was a cause of the BSE’s violations of Section-
19(g) of the Exchange Act.® -

REMEDIAL EFFORTS

In determining to accept the BSE’s Offer, the Commission considered remedial acts
undertaken by the BSE since 2004, including the replacement of senior management responsible
for regulatory compliance during the period in which the violations discussed herein occurred,
and the more recent oversight and resources allocated to its regulatory functions.

UNDERTAKINGS

Respondent BSE undertakes to:

1. BSE shall, within 90 days after the issuance of the Order, enhance its
ex1st1ng training programs as necessary to implement a mandatory annual training program for all
members of the regulatory staff responsible for surveillance, investigation, examination and

 discipline, that addresses compliance with the federal securities laws and the BSE’s rules in place to
prevent and deter unlawful trading. :

2. BSE shall, within 30 days after the issuance of the Order, retain a Third
Party Auditor (the “Auditor”) not unacceptable to the Commission staff to conduct a comprehensive
audit of the BSE’s surveillance, examination, investigation and disciplinary programs, to determine
whether:

a. the BSE’s policies and procedures for surveillance, investigation,
examination and discipline of member firms and individuals subject to its regulatory
oversight are reasonably designed and effective to ensure compliance with and to
detect and deter violations of the federal securities laws and the BSE’s rules relating
to trading; and ‘

b. the BSE is in compliance with (i) its policies and procedures; (ii) any
outstanding commitments made by the BSE in relation to written recommendations
made by the Commission’s Office of Compliance Inspections and Examinations
(“OCIE”) or the Division of Market Regulation (“Market Regulation”) conceming -
trading surveillance; and (ii1) any undertakings contained in this Order.

® Section 19(h)(4) of the Exchange Act provides that the Commission is “authorized, by order, if
- in its opinion such action is necessary or appropriate in the public interest, for the protection of investors,
or otherwise in furtherance of the purposes of this [Act], to remove from office or censure any officer or
director of [a] self regulatory organization, if [the Commission] finds, on the record after notice and
opportunity for hearing, that such officer or director . . . without reasonable justification or excuse has
failed to enforce compliance . . . (A) in the case of a national securities exchange, with any [provision of
this Act, the rules or regulations thereunder, or the rules of such self-regulatory organization] by any
member or person associated with a member . . ..”



. | 3. BSE shall require the Auditor to conduct an initial audit commencing within
six months of the issuance of this Order and a second audit two years after the date of the initial
audit, and, in each audit, to:

a. ‘make the evaluations described in paragraph (2), above;

b. evaluate the adequacy of the resources (including staffing and
compensation) that the BSE has devoted to its surveillance, investigation,
examination and disciplinary programs;

c. evaluate the adequacy of the BSE’s rules then in place to prevent and
deter unlawful trading practices;

d. evaluate whether the BSE’s practices are in compliance with: (i) its
policies and procedures; (ii) any outstanding commitments made by the BSE in
relation to written recommendations made by OCIE or Market Regulation
concerning trading surveillance; and (iii) any undertakings contained inthis Order;
and :

€. evaluate the BSE’s live testing process, to be conducted during non-
trading hours, of the BSE’s automated surveillance systems using simulated trading
- data that includes data suggesting possibly abusive trading instances, including an
: - - analysis of the effectiveness of such surveillance systems when tested against the
simulated trading patterns.

. 4. BSE shall require the Auditor and other qualified persons hired by the
Auditor (collectively the “Auditor”) to have adequate knowledge and understanding of the BSE’s
regulatory programs, policies and procedures and to possess sufficient competence and resources
. riecessary to address the BSE’s surveillance, examination, investigation and disciplinary programs.

5. BSE shall require the Auditor to develop a written audit plan of sufficient
scope and detail to achieve the audit objectives described in paragraph (3) above, and to identify
-~ regulatory areas in need of special consideration. BSE shall further require that, in performing
its-duties, the Auditor and staff shall exercise due professional care and independence in
performing the audit.

6. BSE shall require the Auditor to formulate an opinion based on sufficient,
competent evidential matter that is obtained through, among other things, (i) inspection of
- documents, including written procedures, rules, and staff files; (ii) observation of trading
processes and the BSE’s regulatory systems and practices; (iii) interviews of regulatory staff,
members and other relevant persons; and (iv) case studies and testing of various regulatory
functions and trading practices.

7. BSE shall cooperate fully with the Auditor and its staff and provide the
‘ Auditor and its staff with access to its files, books, records, and staff as reasonably requested for
the audit.



8. BSE shall require that each audit be concluded within 180 days of the field
work. Audit work may be conducted in phases. No later than 45 days after each audit is
concluded, BSE shall require the auditor to submit an audit opinion as to its assessment of the
BSE’s surveillance, examination, investigation and disciplinary programs to the BSE’s Board of
Governors and to the following officials at the Commission (“Commission Officials”): (i) the
Director of OCIE; (ii) the Director of the Division of Market Regulation; and (iii) the Director of
the Boston Regional Office. The audit opinion shall also be included in the BSE’s annual report.

9. BSE shall require that the Auditor, no later than 45 days after each audit is
concluded, submit an audit report to the Commission Officials. The audit report shall: (i)
describe the purpose, scope and nature of the audit; (ii) set forth its evaluation and conclusions
with respect to matters identified in paragraph (3), above; and (iii) identify any significant
deficiencies or weaknesses in the BSE’s policies and procedures, the BSE’s compliance with its
policies and procedures, the BSE’s compliance with any outstanding commitments made by the
BSE in relation to written recommendations made by the OCIE and Market Regulation concerning
trading surveillance; or the BSE’s compliance with any undertakings contained in this Order, and
make recommendations to address any identified deficiencies or weaknesses.

10. The Auditor’s recommendations shall be implemented, provided however,
that, within 30 days after the date of each report specified in paragraph (9), above, BSE may
advise the Auditor, in writing, of any recommendation that it considers to be inappropriate and
state in writing the reasons for considering such recommendation inappropriate. With respect to
any recommendation with which BSE and the Auditor do not agree, such parties shall attempt in
good faith to reach an agreement within 60 days of the date of such report. In the event that BSE
and the Auditor are unable to agree on an alternative recommendation, the Auditor’s
recommendation shall be binding and the BSE shall implement the recommendations.

11. No later than 90 days after the date of each report specified in paragraph
(9), above, BSE shall develop a written plan of corrective actions to address each deficiency or
weakness, including a date by which each corrective action shall be implemented. The BSE
shall maintain a copy of such plan for the entire period of this undertaking and shall provide the
plan to the Commuission staff upon request.

12.  BSE shall bear the full expense of the engagement set forth in paragraph
(2), above. BSE shall allocate $500,000 for each of the audits specified herein, for a total of $1
million.. If the expenses for the engagements exceed the designated funds, the BSE shall use
additional funds to pay the costs of the audits. If any funds remain after the engagements are
concluded, those funds shall be used solely for regulatory matters, including surveillance
programs. :

13.  BSE shall require the Auditor to provide the Commission staff with any
documents or other information the Commission staff requests regarding the work pursuant to
this undertaking. The BSE shall not assert, and shall require the Auditor to agree not to assert,
privilege or work product claims in response to any of the Commission staff’s requests.



14. BSE shall require the Auditor to enter into an agreement that provides that
for the period of engagement and for a period of two years from completion of the engagement,
the Auditor shall not enter into any employment, consultant, attorney-client, auditing or other
professional relationship with the BSE, or any of its present or former affiliates, directors,
 officers, employees, or agents acting in their capacity as representatives of the BSE. The
agreement will also provide that the Auditor will require that any firm with which he/she is
affiliated or of which he/she is a member, and any person engaged to assist the Auditor in
performance of his/her duties under this Order shall not, without prior written consent of the
Director of Market Regulation, enter into any employment, consultant, attorney-client, auditing
or other professional relationship with the BSE, or any of its present or former affiliates,
directors, officers, employees, or agents acting in their capacity as such for the penod of the
engagement and for a period of two years after the engagement

15.  The BSE shall implement the enumerated undertakings within the time
specified herein unless, upon written request and for good cause shown by the BSE, the:
Commission staff grants the BSE such additional time as the Commission staff deems reasonable

and necessary to implement any of the enumerated undertakings.

Iv.

In view of the foregoing, the Commission deems it appropriate to impose the sanctions
agreed to in the BSE’s and Crofwell’s Offers.

. Accordingly, pursuant to Sections 19(h) and 21C of the Exchange Act it is hereby
ORDERED that: _

A. Respondents BSE and Crofwell are censured,;

: B. Respondent BSE shall cease and desist from committing or causing, and
Respondent Crofwell shall cease and desist from causing, any violations and any future
v1olat10ns of Section 19(g) of the Exchange Act; and o

C. Respondent BSE shall comply with its undertakings as enumerated in Section III,

above.

By the Commission.

Nancy M. Morris
Secretary

- Assistani Secretary



Service List

Rule 141 of the Commission's Rules of Practice provides that the Secretary, or
another duly authorized officer of the Commission, shall serve a copy of the Order
Instituting Administrative and Cease-and-Desist Proceedings, Making Findings, and
Imposing Remedial Sanctions and a Cease-and-Desist Order Pursuant to Sections 19(h) and
21C of the Securities Exchange Act of 1934 ("Order"), on the Respondents and their legal

- agents.

The attached Order has been sent to the following parties and other persons
entitled to notice: '

Honorable Brenda P. Murray

Chief Administrative Law Judge
Securities and Exchange Commission’
100 F Street, N.E.

Washington, DC 20549-2557

Celia Moore, Esq.

Boston Regional Office

Securities and Exchange Commission
33 Arch Street, 23rd Floor

Boston, MA 02110

Boston Stock Exchange, Inc.
c/o John Katovitch, Esq.
Chief Legal Officer

Boston Stock Exchange, Inc.
100 Franklin Street

Boston, MA 02110

Mr. James B. Crofwell

c/o Kimberly Dunn Spelman, Esq.
Demeo & Associates, P.C.

One Lewis Wharf

Boston, MA 02110

Kimberly Dunn Spelman, Esq.
Demeo & Associates, P.C.
One Lewis Wharf

Boston, MA 02110
(Counsel for James B. Crofwell)



UNITED STATES OF AMERICA
Before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES ACT OF 1933
Release No. 8838 / September 5, 2007

SECURITIES EXCHANGE ACT OF 1934
Release No. 56353 / September 5, 2007

. ADMINISTRATIVE PROCEEDING
File No. 3-12745

| : ORDER INSTITUTING
In the Matter of : ADMINISTRATIVE AND CEASE-AND-
' DESIST PROCEEDINGS, MAKING
MARTIN S. DUFFIELD FINDINGS, AND IMPOSING REMEDIAL
and RAUL A. JORDAN, SANCTIONS AND A CEASE-AND-DESIST
ORDER PURSUANT TO SECTION 8A OF
Respondent. THE SECURITIES ACT OF 1933 AND
SECTIONS 15(b) AND 21C OF THE
SECURITIES EXCHANGE ACT OF 1934

I.

The Securities and Exchange Commission (“Commission”) deems it appropriate and in
the public interest that public administrative and cease-and-desist proceedings be, and hereby are,
instituted pursuant to Section 8A of the Securities Act of 1933 (“Securities Act”) and Sections
- 15(b) and 21C of the Securities Exchange Act of 1934 (“Exchange Act”) agamst Martin S.

Duffield and Raul A. Jordan (“Respondents™).

II.

In anticipation of the institution of these proceedings, the Respondents have each
submitted an Offer of Settlement (the “Offer”’) which the Commission has determined to accept.
Solely for the purpose of these proceedings and any other proceedings brought by or on behalf of
the Commission, or to which the Commission is a party, and without admitting or denying the
findings herein, except as to the Commission’s jurisdiction over them and the subject matter of
these proceedings, which are admitted, Respondents consent to the entry of this Order Instituting -
Administrative and Cease-and-Desist Proceedings, Making Findings, and Imposing Remedial
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Sanctions and a Cease-and-Desist Order Pursuant to Section 8A of the Securities Act of 1933
and Sections 15(b) and 21C of the Securities Exchange Act of 1934, as set forth below.

III.

On the basis of this Order and Respondents’ Offers, the Commission finds that:

Suinmagy

These proceedings arise out of the offer and sale of promissory notes as part of a
fraudulent scheme orchestrated by Daniel W. Heath through his company, D.W. Heath &
Associates, Inc. (“Heath & Associates”). From 1996 until late April 2004, Heath & Associates,
through sales agents such as Respondents Martin S. Duffield and Raul A. Jordan, raised over
$138 million from more than 1,400 investors nationwide, most of whom were senior citizens, in
an unregistered notes offering in two Heath-controlled entities, Private Capital Management, Inc.
(“PCM”) and the PCM Fixed Income Fund I, LLC (“PCM Fund”) (collectively “PCM Notes™).
Respondents offered and sold more than $6 million in PCM Notes to approximately 80 investors. .
Respondents made material misstatements and omitted material facts in selling the notes. First,
Respondents falsely represented that the PCM Notes were “safe” and “secured” because they
were “backed by assets” owned by companies that borrowed funds from PCM, and that returns

‘ were “guaranteed.” Second, they failed to disclose that they were paid a sales commission by
Heath & Associates, or falsely claimed that they received no commission at all or misled
prospective investors about the sources of the funds used to pay their commissions. Third,
Respondents failed to disclose that in March 1998, the California Department of Corporations
(“DOC”) had issued two desist-and-refrain orders against Heath, Heath & Associates, PCM, and
the PCM Fund for the unregistered sale of securities and for acting as unregistered broker-dealers
(“D&R Orders”). During the relevant period, Respondents were associated with registered
broker-dealers and sold the PCM Notes without notice to or approval from those firms, and
thereby engaged in the practice of selling away.

Respondents

1.  Martin S. Duffield (“Duffield””) was a senior financial consultant with
Heath & Associates from July 2001 to April 2004. From January 2000 to June 2004, Duffield
was also a registered representative associated with broker-dealers registered with the
Commission. Duffield, 51 years old, is a resident of West Covina, California.

2. Raul A. Jordan (“Jordan”) was a senior financial consultant with Heath &
Associates from July 2001 to April 2004. From January 2000 to December 2002, Jordan was
also a registered representative associated with broker-dealers registered with the Commission.
Jordan, 51 years old, is a resident of Pasadena, California.



Relevant Entities

3. . Heath & Associates, incorporated in California in 1998, purported to be a
financial services company that provided investment advice and estate planning services to senior
citizens. Heath & Associates’ principal places of business were Brea, California and Hemet,
California. It was the servicing agent and marketing agent for PCM and the placement and
service agent for the PCM Fund. On March 30, 1998, the DOC issued two desist-and-refrain
orders against Heath & Associates, Heath, PCM, and the PCM Fund for the unregistered sale of
securities and for acting as unregistered broker-dealers. Heath & Associates was not registered
with the Commission. Heath & Associates was placed under a court-ordered receivership in SEC
v. D.W. Heath & Associates, Inc., et al., Civil Action No. CV-04-02949 JFW (Ex) (C.D. Cal.),
Litigation Release No. 18689 (May 3, 2004).

4. PCM a business entity of unknown form, was a fictitious business name
for Daniel W. Heath, who was its co-founder, president, chief executive officer, and chief
financial officer. PCM was purportedly the general manager of the PCM Fund. PCM was not
registered with the Commission, and no registration statement had been filed or was in effect
with respect to the notes offered by PCM. PCM was placed under a court-ordered receivership in
SECv. D.W. Heath & Associates, Inc., et al.

5. PCM Fund, a business entity of unknown form, was another fictitious
business name for Daniel W. Heath. The PCM Fund was not registered with the Commission,
and no registration statement had been filed or was in effect with respect to the notes offered by
the PCM Fund. The PCM Fund was placed under a court- ordered receivership in SE Cv.D.W.
Heath & Associates, Inc., et al.

Background

6. From July 2001 to April 2004, Duffield and Jordan offered and sold over
$6 million in PCM Notes to approximately 80 elderly investors who had attended free lunch
workshops sponsored by Heath & Associates. At the workshops, Duffield and Jordan explained -
the benefits of investing in corporate notes that were secured or backed by assets. They
compared the notes to a home mortgage, where the lender can foreclose on the property if the
borrower defaults. They told prospective investors that corporate notes were much safer than
stocks and bonds, did not fluctuate in price, and paid a much higher rate of return than bank
certificates of deposit. After the presentations, Duffield and Jordan encouraged the attendees to
sign up for a complimentary one-on-one consultation.

7. During these one-on-one consultations, Duffield and Jordan met with .
prospective investors at an office opened under the name Heath & Associates in Pasadena,
California, and they handed out business cards that said each was a Heath & Associates “‘senior
financial consultant.” Although prospective investors expected to receive a free financial check-
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up at these consultations, the real purpose of the meetings was to solicit them to invest in the
PCM Notes. :

8. During the follow-up meetings, Duffield and Jordan represented that PCM -
pooled investor funds to make loans to small and medium-sized companies. They claimed that
PCM was experienced in making these loans as well as managing the loan portfolio for the
benefit of investors. They assured prospective investors that the notes were “safe” and “secured”
because they were “backed by assets” owned by PCM’s borrowers. They represented that the
notes paid “guaranteed” annual returns ranging from 4.5% to 9%. If a prospective investor did
not have sufficient funds readily available, Duffield and Jordan encouraged the investor to
liquidate other investments regardless of surrender fees and other charges in order to invest in the
notes. They also encouraged investors to use funds held in Individual Retirements Accounts.

9. Duffield and Jordan did not provide prospective investors with offering
materials consistently, even after investors asked for documentation on the notes. Although
Jordan received copies of the PCM Fund private placement memorandum (“PPM”) from Heath
& Associates, Jordan stopped giving them out because, when he did so, prospective investors
declined to invest due to the lack of financial information in the PPM. Jordan admitted that he
“didn’t feel comfortable” when he read the PPM because of the dearth of financial and other
information. Rather than giving prospective investors a meaningful disclosure document,
Duffield and Jordan often based their sales presentations on a 16-page glossy, color brochure
from PCM, which provided no financial statements or other material information about the risks
of the investment. Some prospects were not even given the brochure. Some investors received
the brochure only after they invested. In short, the brochure contained statements about seniors’
fears of outliving their money: ‘“Maintaining your standard of living is one concern. The other is
how long your money will last....The danger of outliving your assets is real.” Duffield and
Jordan often repeated these same themes in their one-on-one consultations, telling prospective
investors that the notes provided a “guaranteed,” “steady flow” of additional income or were an
“income producing investment.”

10.  Duffield and Jordan did not conduct any due diligence on the notes, PCM,
or its purported borrowers. Instead, they relied solely upon representations about the investment
from Heath or other unlicensed sales agents.

11.  Duffield and Jordan told prospective investors that the PCM Notes were
“safe” and “secured” because they were “backed by assets” owned by PCM’s borrowers. These
representations were false because neither PCM nor the PCM Fund filed the necessary
documents to secure the loans to unaffiliated borrowers such as UCC-1 financing statements,
mortgages, trust deeds, or liens. Consequently, the investors’ security interest in any such
collateral was not perfected and their funds were at risk. In fact, the vast majority of funds PCM
provided to borrowers was not documented in any way and was essentially unsecured cash



advances by PCM. Duffield and Jordan had no basis to represent that the notes were safe,
secured, and backed by assets. :

12.  Duffield and Jordan received commissions from the sale of the PCM
Notes. Duffield and Jordan failed to disclose to prospective investors that they received a
commission on the sale of the PCM Notes. In some instances, when asked, Duffield and Jordan
falsely told prospective investors that they received no commission at all or misled the investors
about the sources of the funds used to pay their commissions. Duffield told at least one investor
that he was paid a commission by the companies that borrowed money from PCM, assuring her
that “You’ll never have to write me a check.” In fact, Duffield and Jordan received a 6%
commission on every sale from Heath & Associates. In addition, Heath & Associates paid them
a “bonus” of 1% to 2% if they persuaded the investor to accept a lower interest rate or a longer
term of maturity, but they did not disclose this arrangement to investors. Duffield and Jordan
were paid commissions of $264,040 and $270,337, respectively, from the sale of the PCM Notes.

13.  Duffield and Jordan failed to disclose to potential investors the D&R .
Orders against Heath, Heath & Associates, PCM, and the PCM Fund after Duffield and Jordan
found out about the orders in March 2003. Duffield and Jordan continued to offer and sell the
notes even though they knew that Heath and his entities were cited for conducting an
unregistered offering of the PCM Notes, and that none was a registered broker-dealer as was
required. Moreover, they misled existing investors by minimizing the importance of the D&R
Orders. Duffield and Jordan told existing investors that the D&R Orders no longer applied
because either the “problem” had been resolved years ago or because they were not selling
securities. In fact, as Duffield and Jordan well knew, Heath and his entities were engaged in
precisely the same violative conduct at issue in the prior D&R Orders.

14. As aresult of the conduct described above, Duffield and Jordan willfully
violated Sections 5(a) and 5(c) of the Securities Act, which prohibit the unregistered offer and
sale of securities in interstate commerce unless an exemption from registration applies.

15. As aresult of the conduct described above, Duffield and Jordan willfully
violated Section 17(a) of the Securities Act, Section 10(b) of the Exchange Act and Rule 10b-5
thereunder, which prohibit fraudulent conduct in the offer and sale of securities and in connection
with the purchase or sale of securities.

16. As a result of the conduct described above, Duffield and Jordan willfully
violated Section 15(a) of the Exchange Act, which requires brokers and dealers who effect
securities transactions through interstate commerce to be registered with the Commission or, if
the broker or dealer is a natural person, be associated with a registered broker or dealer that is not
a natural person. - '



Disgorgement and Civil Penalties

17.  Respondent Jordan submitted a sworn Statement of Financial Condition
dated December 8, 2006, amended July 27, 2007, and other evidence and has asserted his
inability to pay disgorgement plus prejudgment interest and a civil penalty. Respondent Duffield
submitted a sworn Statement of Financial Condition dated December 8, 2006, amended August
1, 2007, and other evidence and has asserted his inability to pay disgorgement plus prejudgment
- interest and a civil penalty.

Iv.

In view of the foregoing, the Commission deems it appropriate and in the public interest
to impose the sanctions agreed to in Respondents’ Offers.

Accordingly, pursuant to Section 8A of the Securities Act and Sections 15(b)(6) and 21C
of the Exchange Act, it is hereby ORDERED that:

A. Respondents shall cease and desist from committing or causing any violations and
any future violations of Sections 5(a), 5(c), and 17(a) of the Securities Act and Sections 10(b) and
15(a) of the Exchange Act and Rule 10b-5 thereunder.

B. Respondent Duffield be, and hereby is barred from association with any broker or
dealer. '

C. Respondent Jordan be, and hereby is barred from association with any broker or
dealer, with the right to reapply for association after five (5) years to the appropriate self-regulatory
organization, or if there is none, to the Commission.

D. °  Any reapplication for association by Respondents Duffield and Jordan will be
subject to the applicable laws and regulations governing the reentry process, and reentry may be
conditioned upon a number of factors, including, but not limited to, the satisfaction of any or all of
the following: (a) any disgorgement ordered against the Respondents, whether or not the
Commission has fully or partially waived payment of such disgorgement; (b) any arbitration award
related to the conduct that served as the basis for the Commission order; (c) any self-regulatory
organization arbitration award to a customer, whether or not related to the conduct that served as
the basis for the Commission order; and (d) any restitution order by a self-regulatory organization,
whether or not related to the conduct that served as the basis for the Commission order.

E. IT IS FURTHERED ORDERED that Respondent Duffield shall pay disgorgement
of $264,040 plus prejudgment interest, but that payment of all but $42,000 is waived based upon
Respondent’s sworn representations in his Statement of Financial Condition dated December 8,
2006, amended August 1, 2007, and other documents submitted to the Commission. Respondent
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Duffield shall, within ten (10) days of the entry of the Order, pay disgorgement of $42,000 to Robb
Evans & Associates, LLC, the court-appointed receiver for Heath & Associates, PCM, and the
PCM Fund pursuant to Rule 1102 of the Commission’s Rules on Fair Fund and Disgorgement
Plans [17. C.F.R. § 201.1102]. Such payment shall be: (A) made by United States postal money
order, certified check, bank cashier’s check or bank money order; (B) made payable to Robb Evans
& Associates, LLC; (C) hand-delivered or mailed to Robb Evans & Associates, LLC, 11450
Sheldon Street, Sun Valley, CA 91352; and (D) submitted under cover letter that identifies Duffield
as a Respondent in these proceedings, the file number of these proceedings, a copy of which cover
letter and money order or check shall be sent to the Associate Regional Director, Division of
Enforcement, Securities and Exchange Commission, 5670 Wilshire Boulevard, 117 Floor, Los
Angeles, California 90036. Based upon Respondent Duffield’s sworn representations in his
Statement of Financial Condition dated December 8, 2006, amended August 1, 2007, and other
documents submitted to the Commission, the Commission is not imposing a penalty against
Respondent Duffield.

F. IT IS FURTHERED ORDERED that Respondent Jordan shall pay disgorgement
of $270,337 plus prejudgment interest, but that payment of all but $5,000 is waived based upon
Respondent’s sworn representations in his Statement of Financial Condition dated December §,
2006, amended July 27, 2007, and other documents submitted to the Commission. Respondent
shall, within ten (10) days of the entry of the Order, pay disgorgement of $5,000 to Robb Evans
& Associates, LLC, the court-appointed receiver for Heath & Associates, PCM, and the PCM
Fund pursuant to Rule 1102 of the Commission’s Rules on Fair Fund and Disgorgement Plans
[17. C.F.R. § 201.1102]. Such payment shall be: (A) made by United States postal money order,
certified check, bank cashier’s check or bank money order; (B) made payable to Robb Evans &
Associates, LLC; (C) hand-delivered or mailed to Robb Evans & Associates, LLC, 11450
Sheldon Street, Sun Valley, CA 91352; and (D) submitted under cover letter that identifies
Jordan as a Respondent in these proceedings, the file number of these proceedings, a copy of
which cover letter and money order or check shall be sent to the Associate Regional Director,
Division of Enforcement, Securities and Exchange Commission, 5670 Wilshire Boulevard, 11"
Floor, Los Angeles, California 90036. Based upon Respondent Jordan’s sworn representations in
his Statement of Financial Condition dated December 8, 2006, amended July 27, 2007, and other
documents submitted to the Commission, the Commission is not imposing a penalty against
Respondent Jordan.

G. The Division of Enforcement may, at any time following the entry of this Order,
petition the Commission to: (1) reopen this matter to consider whether Respondents provided
accurate and complete financial information at the time such representations were made; and (2)
seek an order directing payment of disgorgement, prejudgment and postjudgment interest, and
the maximum civil penalty allowable under the law. No other issue shall be considered in
connection with this petition other than whether the financial information provided by
Respondents was fraudulent, misleading, inaccurate, or incomplete in any material respect.
Respondents may not, by way of defense to any such petition: (1) contest the findings in this
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Order; (2) assert that payment of disgorgement and interest should not be ordered; (3) contest the
amount of disgorgement and interest to be ordered; or (4) assert any defense to liability or
remedy, including, but not limited to, any statute of limitations defense. Respondents agree that
if the full amount of any payment described above is not made by the date the payment is
required by this Order, the entire amount of disgorgement, prejudgment and postjudgment
interest, minus payments made, if any, is due and payable immediately without further
application. '

By the Commission.

Nancy M. Morris
Secretary
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UNITED STATES OF AMERICA
Before the
SECURITIES AND EXCHANGE COMMISSION

- INVESTMENT ADVISERS ACT OF 1940

Release No. 2642 / September 5, 2007

ADMINISTRATIVE PROCEEDING
File No. 3-12746

ORDER INSTITUTING ADMINISTRATIVE

In the Matter of _ AND CEASE-AND-DESIST PROCEEDINGS,
MAKING FINDINGS, AND IMPOSING
Yanni Partners, Inc. and REMEDIAL SANCTIONS AND A CEASE-
Theresa A. Scotti, ' AND-DESIST ORDER PURSUANT TO
: SECTIONS 203(e), 203(f) AND 203(k) OF THE
Respondents. o - INVESTMENT ADVISERS ACT OF 1940 AS

TO YANNI PARTNERS, INC. AND
THERESA A. SCOTTI

I.

The Securities and Exchange Commission (“Commission”) deems it appropriate and in the
public interest that public administrative and cease-and-desist proceedings be, and hereby are,
instituted pursuant to Sections 203(e) and 203(k) of the Investment Advisers Act of 1940
(“Advisers Act”), against Yanni Partners, Inc. (“Yanni ™) and pursuant to Sections 203(f) and
203(k) of the Advisers Act, against Theresa A. Scotti (“Scotti”).

IL.

In anticipation of the institution of these proceedings, Yanni and Scotti have each submitted
an Offer of Settlement (the “Offers™) which the Commission has determined to accept. Solely for
the purpose of these proceedings and any other proceedings brought by or on behalf of the
Commission, or to which the Commission is a party, and without admitting or denying thé findings
herein, except as to the Commission’s jurisdiction over them and the subject matter of these
proceedings, which are admitted, Yanni and Scotti each consent to the entry of this Order
Instituting Administrative and Cease-and-Desist Proceedings, Making Findings, and Imposing
Remedial Sanctions and a Cease-and-Desist Order Pursuant to Sections 203(e), 203(f) and 203(k)
of the Investment Advisers Act of 1940, as set forth below.
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On the basis of this Order and Yanni’s and Scotti’s Offers, the Commission finds that; -

Summary

1. This case involves a registered investment adviser and pension consultant, Yanni,
which, from at least January 2002 through May 2005, breached its duty to its clients and
prospective clients by misrepresenting and omitting to disclose material information about certain

‘potential financial conflicts of interest. Yanni’s clients included private and public pension funds

~ which were represented by board members or other persons who themselves owed fiduciary duties
to the funds and their beneficiaries. These clients came to Yanni seeking advice in developing
appropriate investment strategies and in selecting money managers to invest the funds entrusted to
their care. While Yanni’s principal business was investment consulting, it also sold subscription
services to some of the same money managers it was recommending to its clients. These sales,
which generated approximately $600,000 of gross revenues annually, created a potential conflict of
interest, which Yanni should have disclosed to its clients and prospective clients. However, in
violation of Section 206(2) of the Advisers Act, Yanni and its president, Scotti, provided them with
marketing materials and other documents which, as a result of their negligence, contained
materially misleading statements and omissions about these potential conflicts of interest.

Respondents

2. Yanni Partners, Inc., a Pennsylvania corporation located in Pittsburgh,
Pennsylvania, has been registered with the Commission as an investment adviser since January 13,
1989. The firm is registered under Rule 203A-2(b) of the Advisers Act because it is a pension
consultant providing investment advice to employee benefit plans having an aggregate value of
$50 million or more. In this regard, Yanni has approximately 135 institutional clients who have
more than $21 billion in assets, including 85 private and public pension funds with over $12 billion
in assets.

3. Theresa A. Scotti, 60 years old, is a resident of Wexford, Pennsylvania. Scotti is
the president, a director, a 32.5 percent owner of Yanni and, during the relevant time period, the
chief compliance officer. In addition, she was in charge of the firm’s marketing to advisory clients
and prospective advisory clients.

Yanni’s and Scotti’s Relevant Conduct

4. During the relevant time period, Yanni provided comprehensive investment
consulting services primarily to pension plans, profit sharing plans, endowment funds, and other
large institutional clients. As an integral part of these services, it assisted clients in developing
appropriate investment strategies and recommended to its clients prospective money managers
whose investment styles and track-records met the clients’ objectives. It also monitored and
evaluated clients’ existing money managers to ensure that the managers’ performances and
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investment styles remained consistent with the clients’ investment objectives. However, it did
not offer to its clients any discretionary services, did not directly manage any client funds and
had no authority to terminate clients’ relationships with other money managers.

5. Yanni considered itself to be an independent firm whose sole business was
investment consulting. Yanni stated in its marketing and other written materials that the firm’s
independence and the absence of any financial conflicts of interest were critical factors that clients
should weigh favorably when evaluating and retaining any investment consultant.

6. Yanui typically assigned one of its investment consultants and an analyst to work
with a client. They would meet with the client to discuss Yanni’s services and to identify the
client’s investment objectives. If the client retained. Yanni to conduct a manager search, the analyst
conducted a quantitative screening of the money managers (in the relevant investment style
category) by using standard criteria, such as 3-year and 5-year performance returns and investment
style characteristics. These searches generally produced a list of money managers whose
investment performance was in the top of their peer group.

7. - To conduct this screening for money managers, other than money managers to
mutual funds, the analysts generally utilized two proprietary databases, which Yanni created and
maintained. These databases -- GRID (Graphical Ranking of Investment Descriptors) and CA$H
-- contained statistical performance results, company profiles and descriptions of the investment
products. GRID contained composite and/or individually managed portfolio results and fund
information from approximately 1,200 investment managers representing over 5,000 investment
products across various asset classes. CA$H, a companion to the GRID database, was limited to
managers of short-term liquid money market instruments. In order to be included in these
databases and considered for recommendation, money managers had to provide Yanni with
current performance resuits as well as company and product specific profile questionnaires.
Yanni did not charge money managers for inclusion in its databases.

8. After conducting the quantitative screening for potential candidates, the analyst and
the consultant conducted a qualitative screening of the money managers by refining the
quantitative performance measurements, considering client directions or preferences and focusing
* on areas such as reputation, organization, people and processes. The end-product of the qualitative
screening would typicaily be a slate of 3 to 5 money managers, which Yanni presented to the client
for its consideration. The client then made the final selection, often without any additional
guidance from Yanni. ‘

9. While the GRID database served as a screening tool for Yanni’s investment
consultants, the firm also used the database as an additional source of revenue. In this regard, a
separate department within Yanni sold subscriptions for periodic reports generated from the data
contained in the GRID database, for an annual fee of approximately $13,500, to some of the same
money managers whom Yanni was evaluating and/or recommending to its clients. (The actual fee
was $13,500 for up to three investment products plus added fees for each additional product.)
During the period at issue, approximately 30 to 40 investment management firms subscribed to this



service. From 2002 through 2004, gross annual revenues from the GRID subscriptions were
approximately $600,000.

10.  In marketing the GRID subscriptions, Yanni promised the subscribing money
managers several benefits. First, Yanni provided quarterly reports illustrating a money
manager’s investment performance on three of its products in relation to the relevant market
indices and the performance of its peers (based on similar investment styles and objectives).
Yanni also offered subscribers a “360° Product Due Diligence Review” or other meetings where
a Yanni principal would meet with the subscriber to explain how the investment manager’s
product was viewed by Yanni when going through the manager selection process. Finally, Yanni
informed subscribers that they would be entitled to priority sponsorship opportunities at certain
of Yanni’s client events, namely two annual golf outings and a symposium.

11. Investment advisers, such as Yanni, owe fiduciary duties to their clients and,
therefore, must, among other things, disclose all actual or potential conflicts of interest.! In
addition, investment professionals who advise pension funds must be aware of the important role
that pension plans play in the financial security of the beneficiaries.

12.  Yanni did make disclosures about the GRID subscription sales in its Form ADV
Part I, which it provided to all of its actual and prospective clients. However, Yanni and Scotti
also provided certain clients and prospective clients with other documents which, as a result of
their negligence, contained materially misleading information regarding the potential financial
conflicts of interest created by the sale of the GRID subscriptions. Clients and prospective clients,
when evaluating Yanni and other investment consultants, typically sent them Requests for
Proposals (“RFPs”) or Requests for Information (“RFIs”). The RFPs/RFIs contained detailed
questions and requested specific types of information about the investment consultants. During the
relevant time period, Yanni and Scotti provided written responses to 180 RFPs/RFIs. These
responses often did not disclose sufficient information about the GRID subscriptions, such as
revenues generated, that could enable Yanni’s clients and prospective clients to understand the
potential conflicts of interest inherent in such sales. In addition, certain responses contained
materially misleading statements which, among other things, created the false impression that
Yanni did not have any potential conflicts of interest and that Yanni’s only source of revenue was
the fees paid by its clients. Such conduct constituted a breach of fiduciary duty.

SEC v. Capital Gains Research Bureau, Inc., 375 U.S. 180, 191, 196-97(1963)(“The
Investment Advisers Act of 1940 thus reflects a congressional recognition of the delicate
fiduciary nature of an investment advisory relationship . . . An investor seeking the advice of a
registered investment adviser must, if the legislative purpose is to be served, be permitted to
evaluate such overlapping motivations, through appropriate disclosure, in deciding whether the
adviser is serving two masters or only one, especially if one happens to be economic self-
interest.”); In re O’Brien Partners, Inc., Inv. Adv. Act Rel. No. 1772 (Oct. 27, 1998)(“Moreover,
since even potential conflicts of interest are material and must be disclosed, [the investment
adviser] was required to disclose its receipt of third-party payments, even if it had concluded that
the payments did not influence the manner in which it advised its clients.”).
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13.  Asaresult of the conduct described above, Yanni and Scotti willfully? violated
Section 206(2) of the Advisers Act, which provides that “[i]t shall be unlawful for any investment
adviser, by use of the mails or any means or instrumentality of interstate commerce, directly or

indirectly ... to engage in any transaction, practice, or course of business which operates as a

fraud or deceit upon any client or prospective client.”>

14. At Scotti’s direction, Yanni discontinued the sale of the GRID subscriptions at the
end of 2005, which had the effect of eliminating this potential conflict of interest. In addition,
Yanni has appointed a new chief compliance officer, who, among other things, has implemented
new policies and procedures relating to Yanni’s preparation, review and distribution of written
materials to clients and prospective clients. Such policies and procedures are designed to ensure
that the disclosures in all of Yanni’s marketing materials, responses to RFPs/RFTs, and other
documents provided to clients and prospective clients are accurate and complete.

- IV.

In view of the foregoing, the Commission deems it appropriate and in the public interest to
impose the sanctions agreed to in Yanni’s and Scotti’s Offers.

Accordingly, pursuant to Sections 203(e), 203(f) and 203(k) of the Advisers Act, it is
hereby ORDERED that:

A. Yanni and Scotti are hereby censured;

B. Yanni and Scotti shall cease and desist from committing or causing any violations
and any future violations of Section 206(2) of the Advisers Act;

C. ° Yanm shall, within 90 days of the entry of this Order, pay a civil money penalty in
the amount of $175,000 to the United States Treasury. Such payment shall be: (A) made by United
States postal money order, certified check, bank cashier's check or bank money order; (B) made
payable to the Securities and Exchange Commission; (C) hand-delivered or mailed to the Office of
Financial Management, Securities and Exchange Commission, Operations Center, 6432 General
Green Way, Stop 0-3, Alexandria, VA 22312; and (D) submitted under cover letter that identifies .
Yanni as 2 Respondent in these proceedings, the file number of these proceedings, a copy of which
cover letter and money order or check shall be sent to Daniel M. Hawke, Esq., Securities and

2 “Willfully” as used in this Order means intentiénally committing the act which

constitutes the violation. Cf. Wonsover v. SEC, 205 F.3d 408, 414 (D.C. Cir. 2000); Tager v.
SEC, 344 F.2d 5, 8(2d Cir. 1965). There is no requirement that the actor also be aware that he is
violating one of the Rules or Acts.

3 Proof of scienter is not required to establish a violation of Section 206(2) of the Advisers

Act. Capital Gains, 375 U.S. at 195.
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Exchange Commissioh, Mellon Independence Center, 701 Market St., Suite 2000, Philadelphia,
PA 19106; and ,

D. Scotti shall, within 30 days of the entry of this Order, pay a civil money penalty in

the amount of $40,000 to the United States Treasury. Such payment shall be: (A) made by United

* States postal money order, certified check, bank cashier's check or bank money order; (B) made -
payable to the Securities and Exchange Commission; (C) hand-delivered or mailed to the Office of
Financial Management, Securities and Exchange Commission, Operations Center, 6432 General
Green Way, Stop 0-3, Alexandria, VA 22312; and (D) submitted under cover letter that identifies
Scotti as a Respondent in these proceedings, the file number of these proceedings, a copy of which
cover letter and money order or check shall be sent to Daniel M. Hawke, Esq., Securities and
Exchange Commission, Mellon Independence Center, 701 Market St., Suite 2000, Philadelphia,
PA 19106. '

Byr the Commission. -

Nancy M. Morris v
Secretary :

- By:Uill M. Peterson
Assistant Secretary
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UNITED STATES OF AMERICA
Before the '
SECURITIES AND EXCHANGE COMMISS-ION

SECURITIES EXCHANGE ACT OF 1934
Release No. 56362 / September 6, 2007

ADMINISTRATIVE PROCEEDING
File No. 3-12749 :

In the Matter of
, ORDER INSTITUTING ADMINISTRATIVE
COMMONWEALTH PROCEEDINGS, MAKING FINDINGS, AND
EQUITY SERVICES, LLP IMPOSING REMEDIAL SANCTIONS
d/b/a COMMONWEALTH - PURSUANT TO SECTION 15(b) OF THE
FINANCIAL NETWORK, - SECURITIES EXCHANGE ACT OF 1934
Respondent.
L

t

The Securities and Exchange Commission (“Commission”).deems it appropriate and in the
public interest that public administrative proceedings be, and hereby are, instituted pursuant to
Section 15(b) of the Securities Exchange Act of 1934 (“Exchange Act”) against Commonwealth
Equity Services, LLP d/b/a Commonwealth Financial Network (“Commonwealth” or
“Respondent”).

II.

In anticipation of the institution of these proceedings, Respondent has submitted an Offer
of Settlement (the “Offer”’) which the Commission has determined to accept. Solely for the
purpose of these proceedings and any other proceedings brought by or on behalf of the
Commission, or to which the Commission is a party, and without admitting or denying the findings
herein, except as to the Commission’s jurisdiction over Respondent and the subject matter of these
proceedings, which are admitted, Respondent consents to the entry of this Order Instituting
Administrative Proceedings, Making Findings, and Imposing Remedial Sanctions Pursuant to
Section 15(b) of the Securities Exchange Act of 1934 (“Order”), as set forth below.
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On the basis of this Order and Respondent’s Offer, the Commission finds' that:

Summary

1. Respondent failed reasonably to supervise Bradford C. Bleidt (“Bleidt”) with a view
to preventing and detecting his violations of the federal securities laws during the ten-year period
that Bleidt was a Commonwealth registered representative from January 1991 to October 2001.
During at least this time period, Bleidt defrauded approximately 34 of Respondent’s customers by
lying about purchases and sales of securities, misappropriating funds, and sending them falsified
statements relating to their investment advisory accounts with Bleidt’s independent advisory firm.

Respondent

2. Respondent is a Massachusetts limited liability partnership, headquartered in
Waltham, Massachusetts and registered with the Commission since 1979 as a broker-dealer
pursuant to Section 15(b) of the Exchange Act and since 1992 as an investment adviser pursuant to
Section 203(a) of the Investment Advisers Act of 1940 (“Advisers Act”).

3. . Respondent is organized as a network of independent contractor registered
representatives, most of whom operate out of small independent offices. Certain of these offices act

as Offices of Supervisory Jurisdiction (“OSJ””) of Respondent.

Other Relevant Person

4. Bleidt, 53, was a registered representative associated with Commonwealth in a
Boston, Massachusetts OS] from January 18, 1991 until October 9, 2001.

5. On November 12, 2004, the Commission filed a civil injunctive action in the United
States District Court for the District of Massachusetts against Bleidt and his investment advisory
firm, Allocation Plus Asset Management Company, Inc. (“APAM?”), alleging that Bleidt defranded
his investment advisory clients of millions of dollars by leading them to believe their money was
invested when in fact he was misappropriating it for his own personal benefit. Many of Bleidt’s
advisory clients also maintained brokerage accounts at Respondent. In that proceeding, the
Commission sought appointment of a receiver, which the court granted. Among other things, the
receiver brokered a settlement between Commonwealth and its former customers pursuant to which
Commonwealth made a payment to a settlemet&t fund, which the receiver distributed to victims.

' The findings herein are made pursuant to Respondent's Offer of Settlement and are not binding
on any other person or entity in this or any other proceeding.
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6. On July 26, 2005, Bleidt pled guilty to federal charges of mail fraud and money
laundering in connection with his fraudulent conduct. On December 5, 2005 Bleidt was sentenced
to over 11 years of confinement.

Bleidt’s Misconduct

7. From 1991 to October 2001, Bleidt misappropriated over $12 million from
approximately 34 customers of Respondent. To perpetrate these misappropriations, he asked his
customers to request full or partial liquidation of their brokerage accounts with Respondent, and
then to write a check (or in some cases, send a wire) for the amount liquidated to APAM, his
investment advisory company. APAM was an independent investment adviser registered under the
Advisers Act and not affiliated with or controlled by Commonwealth. APAM did business out of
the same office as the OSJ. Bleidt falsely represented to these customers that their money would
continue to be invested in securities when, in fact, he misappropriated their funds. Bleidt then
deposited these funds into an APAM bank account, of which he had sole control. Bleidt used
funds from this APAM account for various business enterprises, including operating a Boston
radio station, as well as APAM and a related financial p]anmng firm. He also used the customers’
mlsappropnated funds to pay personal expenses.

- 8. To further conceal his misappropriations and false representations, Bleidt created

. and sent his defrauded customers falsified performance reports in the name of APAM that vastly
overstated the actual value of the accounts, reflected holdings that did not exist, and reflected
purchases and sales of securities that he claimed to have made, but never did.

9. As aresult of the conduct described above, Bleidt, during the period that he was
associated with Respondent, willfully violated Section 10(b) of the Exchange Act and Rule 10b-5

thereunder, which prohibit fraudulent conduct in connection with the purchase or sale of securities.

Respondent’s Failure to Supérvise

10.  While Bleidt was a registered representative associated with Commonwealth, he
also owned the independent office in Boston at which Respondent established an OSJ. Bleidt, not
Respondent, hired the OSJ manager as his employee, and only Bleidt had the ability to increase or
decrease his salary. Both Bleidt and Commonwealth had the ability to terminate him as OSJ
manager. By allowing a person subordinate to Bleidt to supervise Bleidt’s activities concerning
Respondent’s business, Respondent structured its supervisory and compliance functions in a
manner that created an inherent risk that Bleidt would not be adequately supervised. The OSJ
" manager’s subordinate status created a conflict of interest that may have compromised his ability to
supervise Bleidt in a reasonable manner. This structure may have been a contributing factor in the
supervisory failures described below.



Failure to Have Reasonable Supervisory Procedures to Respond to Red Flags Related to
Outside Business Activities

11.  While associated with Respondent, Bleidt was pursuing other business interests
from the same office in which he conducted brokerage activity through Respondent. Respondent’s
supervisory and compliance personnel were aware that he conducted outside business activities,
including two investment advisory businesses and, in the latter part of his association with
Respondent, a minority ownership in a radio station. Respondent failed to establish reasonable
policies and procedures for responding to red flags related to Bleidt’s outside business activities.
Respondent’s staff received but did not review financial statements for one of Bleidt’s businesses,
and thus, ignored a red flag that this business was failing such that he was providing significant
cash infusions to keep it afloat. In addition, no one at Respondent followed up when Bleidt failed
to disclose on Respondent’s forms the source of initial and ongoing capital for his radio station
venture. In fact, these outside business activities were being funded by Bleidt with
misappropriated funds. If Respondent had had in place reasonable policies and procedures to
respond to red flags related to Bleidt’s outside business activities, it is likely that the firm could
have prevented and detected Bleidt’s violations of the federal securities laws.

Failure to Have Reasonable Supervisory Procedures for Review of Incoming Mail

12.  Incoming mail at the OSJ was sorted — unopened and unreviewed — into registered
representatives’ mailboxes during the entire time that Bleidt was a registered representative of
Respondent. The lack of review of incoming mail enabled Bleidt to receive checks and related
correspondence from Respondent’s customers who had liquidated their brokerage accounts. These
checks were typically in amounts mirroring the amounts liquidated and were sent to Bleidt for the
purpose of continuing to invest in securities. Respondent failed to establish reasonable policies
and procedures for review of incoming correspondence. For example, Respondent’s written
procedures did not require central mail opening at the OSJ where Bleidt was located, even though
that would have been practicable and feasible to implement. If Respondent had had in place
reasonable policies and procedures for review of incoming correspondence, it is likely that the firm
could have prevented and detected Bleidt’s violations of the federal securities laws.

Conclusions

13. Under Section 15(b)(4)(E) of the Exchange Act, broker-dealers are responsible for
reasonably supervising, with a view to preventing violations of the federal securities laws, persons
subject to their supervision. Commonwealth was responsible for supervising Bleidt.

14.  The Commission has repeatedly emphasized that the “responsibility of broker-
dealers to supervise their employees by means of effective, established procedures is a critical
- component in the federal investor protection scheme regulating the securities markets.” Dean
Witter Reynolds, Inc., Exchange Act Rel. No. 46578 (October 1, 2002). Section 15(b)(4)(E)
provides that a broker-dealer may discharge this responsibility by having “established procedures,
and a system for applying such procedures, which would reasonably be expected to prevent and
detect” such violations. “Where there has been an underlying violation of the federal secunities
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laws, the failure to have or follow compliance procedures has frequently been found to evidence a
failure reasonably to supervise the primary violator.” In the Matter of William V. Giordano,
Exchange Act Rel. No. 36742 (January 19, 1996). In addition to adopting effective procedures for
supervision, broker-dealers “must provide effective staffing, sufficient resources and a system of
follow up and review to determine that any responsibility to supervise delegated to compliance
officers, branch managers and other personnel is being diligently exercised.” In the Matter of
Mabon, Nugent & Co., Exchange Act Rel. No. 19424 (January 13, 1983).

15.  Because Bleidt violated Section 10(b) of the Exchange Act and Rule 10b-5
thereunder, and Commonwealth failed to establish procedures and systems that would reasonably

be expected to prevent and detect such violations, Commonwealth failed reasonably to supervise
Bleidt for purposes of Section 15(b)(4)(E) of the Exchange Act.

Commonweﬁlth’s‘ Remedial Efforts

- 16.  In determining to accept the Offer, the Commission considered the remedial acts
_promptly undertaken by Respondent and cooperation afforded the Commission staff.

Iv.

In view of the foregoing, the Commission deems it appropriate and in the public interest to
impose the sanctions agreed to in Respondent Commonwealth’s Offer.

Accordingly, pursuant to Section 15(b) of the Exchange Act, it is hereby ORDERED that:

A. Respondent Commonwealth be, and hereby is, censured pursuant to Section 15(b)(4) -
of the Exchange Act. :

B. Respondent shall, within ten days of the entry of this Order, pay disgorgement of $1
and a civil money penalty in the amount of $250,000 to the Securities and Exchange Commission.
Such payment shall be: (A) made by United States postal money order, certified check, bank
cashier's check or bank money order; (B) made payable to the Securities and Exchange
Commission; (C) hand-delivered or mailed to the Office of Financial Management, Securities and
Exchange Commission, Operations Center, 6432 General Green Way, Stop 0-3, Alexandria, VA
22312; and (D) submitted under cover letter that identifies Commonwealth as a Respondent in
these proceedings, the file number of these proceedings, a copy of which cover letter and money

-order or check shall be sent to David P. Bergers, Regional Director, Securities and Exchange
Commission, 33 Arch Street, 239 F loor, Boston, Massachusetts 02110.

C. It is further ordered that, pursuant to Section 308(a) of the Sarbanes-Oxley Act of
2002, a Fair Fund is created for the disgorgement, interest and penalties referenced in paragraph B
above. There may be additional funds from other actions against third parties arising from Bleidt’s
underlying conduct and violations addressed herein that will be added to the Fair Fund and
_distributed to injured investors. Regardless of whether any such Fair Fund distribution is made,
amounts ordered to be paid as civil money penalties pursuant to this Order shall be treated as
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penalties paid to the government for all purposes, including all tax purposes. To preserve the -
deterrent effect of the civil penalty, Respondent agrees that it shall not, after offset or reduction in
- any Related Investor Action based on Respondent’s payment of disgorgement in this action, argue
- that it is entitled to, nor shall it further benefit by offset or reduction of any part of Respondent’s

' payment of a civil penalty in this action ("Penalty Offset"). If the court in any Related Investor
Action grants such a Penalty Offset, Respondent agrees that it shall, within 30 days after entry of a
final order granting the Penalty Offset, notify the Commission's counsel in this action and pay the
amount of the Penalty Offset to the United States Treasury or to a Fair Fund, as the Commission
directs. Such apayment shall not be deemed an additional civil penalty and shall not be deemed to
change the amount of the civil penalty imposed in this proceeding. For purposes of this paragraph,
a "Related Investor Action” means a private damages action brought against Respondent by or on
. behalf of one or more investors based on substantially the same facts as alleged in the Order '
instituted by the Commission in this proceeding.

By the Commission.

-Nancy M. Morris
Secretary

%M/M/ g ﬂ AN—

. Elorence E. Harmon
v gg;uty Secretary



UNITED STATES OF AMERICA

Before the

SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 56363 / September 6, 2007

ADMINISTRATIVE PROCEEDING

File No. 3-12750

In the Matter of

DETWILER, MITCHELL,

FENTON & GRAVES, INC.,

Respondent.

ORDER INSTITUTING ADMINISTRATIVE
PROCEEDINGS, MAKING FINDINGS, AND
IMPOSING REMEDIAL SANCTIONS
PURSUANT TO SECTION 15(b) OF THE
SECURITIES EXCHANGE ACT OF 1934

The Securities and Exchange Commission (“Commission”) deems it appropriate and in the
public interest that public administrative proceedings be, and hereby are, instituted pursuant to
Section 15(b) of the Securities Exchange Act of 1934 (“Exchange Act”) against Detwiler, Mitchell,

Fenton & Graves, Inc. (“DMFG” or “Respondent”).

In anticipation of the institution of these proceedings, Respondent has submitted an Offer
of Settlement (the “Offer””) which the Commission has determined to accept. Solely for the
purpose of these proceedings and any other proceedings brought by or on behalf of the
Commission, or to which the Commission is a party, and without admitting or denying the findings
herein, except as to the Commission’s jurisdiction over Respondent and the subject matter of these
proceedings, which are admitted, Respondent consents to the entry of this Order Instituting
Administrative Proceedings, Making Findings, and Imposing Remedial Sanctions Pursuant to
Section 15(b) of the Securities Exchange Act of 1934 (“‘Order”), as set forth below.
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On the basis of this Order and Respondent’s Offer, the Commission finds' that:

Summary

1. Respondent failed reasonably to supervise Bradford C. Bleidt (“Bleidt”) with a view
to preventing and detecting his violations of the federal securities laws during the period that Bleidt
was a DMFG registered representative from October 2001 to February 2004. During at least this
time period, Bleidt defrauded approximately 25 of Respondent’s customers by lying about -
purchases and sales of securities, misappropriating funds, and sending them falsified statements
relating to their investment advisory accounts with Bleidt’s independent advisory firm.

Respondent

2. Respondent DMFG is a Massachusetts corporation, headquartered in Boston,
Massachusetts, and a wholly-owned subsidiary of Detwiler, Mitchell & Co., a publicly traded
holding company. DMFG has been registered with the Commission since 1971 as a broker-dealer
pursuant to Section 15(b) of the Exchange Act and since 2006 as an investment adviser pursuant to
Section 203(a) of the Investment Advisers Act of 1940 (“Advisers Act”).

Other Relevant Person

3. "Bleidt, 53, was a registered representatlve associated with DMFG in a Boston,
Massachusetts Office of Superv1sory Jurisdiction (“OSJ”) from October 9, 2001 until February 12,
2004,

4.~ On November 12, 2004, the Commission filed a civil injunctive action in the United -
States District Court for the District of Massachusetts against Bleidt and his investment advisory
firm, Allocation Plus Asset Management Company, Inc. (“APAM”), alleging that Bleidt defrauded
his investment advisory clients of millions of dollars by leading them to believe their money was
invested when in fact he was misappropriating it for his own personal benefit. Many of Bleidt’s
advisory clients also maintained brokerage accounts at Respondent. In that proceeding, the
Commission sought appointment of a receiver, which the court granted. Among other things, the
receiver brokered a settlement between DMFG and its former customers pursuant to which DMFG
made a voluntary payment to a settlement fund, which the receiver distributed to victims.

5. On July 26, 2005, Bleidt pled guilty to federal charges of mail fraud and money
laundering in connection with his fraudulent conduct. On December 5, 2005, Bleidt was sentenced

to over 11 years of confinement.

! The findings herein are made pursuant to Respondent's Offer of Settlement and are not binding
on any other person or entity in this or any other proceeding.
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Bleidt’s Misconduct

- 6. From October 2001 to February 2004, Bleidt misappropriated over $9 million from
approximately 25 customers of Respondent.” To perpetrate these misappropriations, he asked his
customers to request full or partial liquidation of their brokerage accounts with Respondent, and
then, after they received the funds or their bank received the funds on their behalf, to write a check
(or in some cases, send a wire) for the amount liquidated to APAM, his investment advisory

- company. APAM was an independent investment adviser registered under the Advisers Act and

not affiliated with or controlled by DMFG. APAM did business out of the same office as the OS]J.
Bleidt falsely represented to these customers that their money would continue to be invested in
securities when, in fact, he misappropriated their funds. Bleidt then deposited these funds.into an
APAM bank account, of which he had sole control. Bleidt used funds from this APAM account

“for various business enterprises, including operating a Boston radio station, as well as APAM and a

related financial planning firm. He also used the customers’ misappropriated funds to pay personal
expenses.

7. To further conceal his misappropriations and false representations, Bleidt created
and sent his defrauded customers falsified performance reports in the name of APAM that vastly
overstated the actual value of the accounts, reflected holdings that did not exist, and reflected
purchases and sales of securities that he claimed to have made through DMFG, but never did.

8. As aresult of the conduct described above, Bleidt, during the period that he was a
registered representative with Respondent, willfully violated Section 10(b) of the Exchange Act
and Rule 10b-5 thereunder, which prohibit fraudulent conduct in connection with the purchase or
sale of securities. :

Respondent’s Failure to Supervise

9. While Bleidt was a registered representative associated with DMFG, he also owned
the independent office in Boston at which Respondent established an OSJ. Prior to affiliating with
Respondent, Bleidt hired the OSJ manager as his employee, and only Bleidt had the ability to
increase or decrease his salary. While Bleidt could terminate him as his employee, DMFG had the
ability to terminate him as OSJ manager. By allowing a person subordinate to Bleidt to supervise
Bleidt’s activities concerning Respondent’s business, Respondent created an inherent risk that
Bleidt would not be adequately supervised. The OSJ manager’s subordinate status may have
compromised his ability to supervise Bleidt in a reasonable manner. This structure may have been
a contributing factor in the supervisory failures described below.

? In the same time period, Bleidt misappropriated approximately another $5 million from
approximately 43 additional victims who did not have brokerage accounts at DMFG, but from whom Bleidt
received funds directly in the form of a personal check or wire to APAM.
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Failure to Implement Existing Supervisory Procedures to Monitor and Review Outside
Business Activities '

10. While a registered representative of Respondent, Bleidt was pursuing other business
interests from the same office in which he conducted brokerage activity through Respondent.
Respondent’s personnel were aware that he conducted outside business activities, including the
two SEC-registered investment advisory businesses and ownership in a radio station. Despite the
existence of written procedures regarding outside business activities of its registered
representatives, Respondent failed to monitor the outside business activities of Bleidt. For
example, DMFG personnel did not reasonably investigate how Bleidt was funding his activities.
In addition, no one at Respondent investigated the source of initial and ongoing capital for Bleidt’s
radio station venture. In fact, these outside business activities were being funded by Bleidt with
misappropriated funds. If Respondent had reasonably implemented its existing procedures for
review of outside business activities, it is likely that the firm could have prevented and detected
Bleidt’s violations of the federal securities laws. '

Failure to Implement Existing Supervisory Procedures for Review of Incoming Mail

11.  Incoming mail at the OSJ was sorted, unopened and unreviewed, into registered
representatives’ mailboxes during the entire time that Bleidt was a registered representative of
Respondent. The lack of review of incoming mail enabled Bleidt to receive checks and related
correspondence from Respondent’s customers who had liquidated their brokerage accounts. These
checks were typically in amounts mirroring the amounts liquidated and were sent to Bleidt for the
purpose of purchasing securities. Respondent failed reasonably to implement its incoming mail
procedures. For example, although Respondent’s written procedures required central mail opening
at the OSJ where Bleidt was located, this procedure was not followed at the OSJ and not enforced
by Respondent. If Respondent had reasonably implemented existing procedures, it is likely that
the firm could have prevented and detected Bleidt’s violations of the federal securities laws.

Conclusions

12. Under Section 15(b)(4)(E) of the Exchange Act, broker-dealers are responsible for
reasonably supervising, with a view to preventing violations of the federal securities laws, persons
subject to their supervision. DMFG was responsible for supervising Bleidt.

13.  The Commission has repeatedly emphasized that the “responsibility of broker-
dealers to supervise their employees by means of effective, established procedures is a critical
component in the federal investor protection scheme regulating the securities markets.” Dean
Witter Reynolds, Inc., Exchange Act Rel. No. 46578 (October 1, 2002). Section 15(b)(4)(E)
provides that a broker-dealer may discharge this responsibility by having “established procedures,
and a system for applying such procedures, which would reasonably be expected to prevent and
detect” such violations. “Where there has been an underlying violation of the federal securities
laws, the failure to have or follow compliance procedures has frequently been found to evidence a
failure reasonably to supervise the primary violator.” In the Matter of William V. Giordano,
Exchange Act Rel. No. 36742 (January 19, 1996). In addition to adopting effective procedures for
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supervision, broker-dealers “must provide effective staffing, sufficient resources and a system of
follow up and review to determine that any responsibility to supervise delegated to compliance
officers, branch managers and other personnel is being diligently exercised.” In the Matter of
Mabon, Nugent & Co., Exchange Act Rel. No. 19424 (January 13, 1983).

14, Because Bleidt violated Section 10(b) of the Exchange Act and Rule 10b-5
thereunder, and DMFG failed to implement existing procedures, DMFG failed reasonably to
supervise Bleidt for purposes of Section 15(b)(4)(E) of the Exchange Act.

DMFG’s Remedial Efforts

15.  In determining to accept the Offer, the Commission considered the remedial acts
promptly undertaken by Respondent and cooperation afforded the Commission staff.

Iv.

In view of the foregoing, the Commission deems it appropriate and in the public interest to
impose the sanctions agreed to in Respondent DMFG’s Offer.

Accordingly, pursuant to Section 15(b) of the Eﬁ(change Act, it is hereby ORDERED that:

A, Respondent DMFG be, and hereby is, censured pursuant to Section 15(b)(4) of the
Exchange Act.

B. Respondent shall, within ten days of the entry of this Order, pay disgorgement of $1
and a civil money penalty in the amount of $250,000 to the Securities and Exchange Commission.
Such payment shall be: (A) made by United States postal money order, certified check, bank
cashier's check or bank money order; (B) made payable to the Securities and Exchange
Commission; (C) hand-delivered or mailed to the Office of Financial Management, Securities and
Exchange Commission, Operations Center, 6432 General Green Way, Stop 0-3, Alexandria, VA
22312; and (D) submitted under cover letter that identifies DMFG as a Respondent in these
proceedings, the file number of these proceedings, a copy of which cover letter and money order or
check shall be sent to David P. Bergers, Regional Director, Securities and Exchange Commission,
33 Arch Street, 231 Floor, Boston, Massachusetts 02110.

C. It is further ordered that the disgorgement and penalties referenced in paragraph B
above shall be paid into the Fair Fund created pursuant to Section 308(a) of the Sarbanes-Oxley
Act of 2002 in In the Matter of Commonwealth Equity Services, LLP d/b/a Commonwealth
Financial Network, Administrative Proceeding File No. 3-12749 (34-56362). Regardless of
whether any such Fair Fund distribution is made, amounts ordered to be paid as civil money
penalties pursuant to this Order shall be treated as penalties paid to the government for all
purposes, including all tax purposes. To preserve the deterrent effect of the civil penalty,
Respondent agrees that it shall not, after offset or reduction in any Related Investor Action based
on Respondent’s payment of disgorgement in this action, argue that it is entitled to, nor shall it
further benefit by offset or reduction of any part of Respondent’s payment of a civil penalty in this
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action ("Penalty Offset"). If the court in any Related Investor Action grants such a Penalty Offset, -
Respondent agrees that it shall, within 30 days after entry of a final order granting the Penalty
Offset, notify the Commission's counsel in this action and pay the amount of the Penalty Offset to
the United States Treasury or to a Fair Fund, as the Commission directs. Such a payment shall not
be deemed an additional civil penalty and shall not be deemed to change the amount of the civil
penalty imposed in this proceeding. For purposes of this paragraph, a "Related Investor Action"
means a private damages action brought against Respondent by or on behalf of one or more
investors based on substantially the same facts as alleged in the Order instituted by the
Commission in this proceeding.

By the Commission.

Nancy M. Morris
Secretary

Hotsce & lersun
By: Florence E. Harmon
Deputy Secreiary



UNITED STATES OF AMERICA
' Before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 56364 / September 6, 2007

INVESTMENT ADVISERS ACT OF 1940
Release No. 2644 / September 6, 2007

ADMINISTRATIVE PROCEEDING
File No. 3-12751

ORDER INSTITUTING ADMINISTRATIVE

In the Matter of PROCEEDINGS, MAKING FINDINGS, AND
' IMPOSING REMEDIAL SANCTIONS
JAMES X. McCARTY, PURSUANT TO SECTION 15(b) OF THE
. SECURITIES EXCHANGE ACT OF 1934
Respondent. AND SECTION 203(f) OF THE

INVESTMENT ADVISERS ACT OF 1940

I

The Securities and Exchange Commission (“Commission’) deems it appropriate and in the
public interest that public administrative proceedings be, and hereby are, instituted pursuant to
Section 15(b) of the Securities Exchange Act of 1934 (“Exchange Act”) and Section 203(f) of the
Investment Advisers Act of 1940 (“Advisers Act”) against James X. McCarty (“McCarty” or
“Respondent”).

II..

In anticipation of the institution of these proceedings, Respondent has submitted an Offer
of Settlement (the “Offer”) which the Commission has determined to accept. Solely for the
purpose of these proceedings and any other proceedings brought by or on behalf of the
Commission, or to which the Commission is a party, and without admitting or denying the findings
herein, except as to the Commission’s jurisdiction over Respondent and the subject matter of these
proceedings, which are admitted, Respondent consents to the entry of this Order Instituting
Administrative Proceedings, Making Findings, and Imposing Remedial Sanctions Pursuant to
Section 15(b) of the Securities Exchange Act of 1934 and Section 203(f) of the Investment
Advisers Act of 1940 (“Order”), as set forth below.
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"On the basis of this Order and Respondent’s Offer, the Commission finds' that:

Summary

1. Respondent failed reasonably to supervise Bradford C. Bleidt (“Bleidt”) with a view
to preventing and detecting his violations of the federal securities laws during the ten-year period
that McCarty supervised Bleidt as a registered representative of various broker-dealers. During this
time period, Bleidt defrauded more than 50 brokerage customers by lying about purchases and sales
of securities, misappropriating funds, and sending them falsified statements relating to thelr
investment advisory accounts with Bleidt’s independent advisory firm.?

Respondent

2. James X. McCarty, age 65, resides in South Dennis, Massachusetts. He was
Bleidt’s immediate supervisor from at least June 1994 until November 12, 2004. McCarty holds
Series 40 and Series 63 securtties hcenses and has no disciplinary history.

~ Other Relevant_Person

3. Bleidt, age 53, was a registered representative who worked in a Boston,
Massachusetts Office of Supervisory Jurisdiction (“OSJ”) and was associated with Commonwealth
Equity Services, Inc. d/b/a Commonwealth Financial Network (“Commonwealth”) from January
18, 1991 until October 9, 2001; with Detwiler, Mitchell, Fenton & Graves, Inc. (“DMFG”) from
October 9, 2001 to February 12, 2004; and with Winslow, Evans & Crocker (“WEC”) from
February 12, 2004 to November 12, 2004. Commonwealth has been dually registered as an
investment adviser since 1992.

4. OnNovember 12, 2004, the Commission filed a civil injunctive action in the Umted
States District Court for the District of Massachusetts against Bleidt and his investment advisory
firm, Allocation Plus Asset Management Company, Inc. (“APAM?”), alleging that Bleidt defrauded
his investment advisory clients of millions of dollars by leading them to believe their money was
invested when in fact he was misappropriating it for his own personal benefit. Many of Bleidt’s

“advisory clients also maintained brokerage accounts with Commonwealth, DMFG, and/or WEC.

! The findings herein are made pursuant to Respondent's Offer of Settlement and are not binding
on any other person or entity in this or any other proceeding.

2 During the same time period, Bleidt defrauded at least another 50 victims, who did not have brokerage
accounts, but from whom Bleidt received funds directly in the form of a personal check or wire to Bleidt’s
independent advisory firm. '



5. On July 26, 2005, Bleidt pled guilty to federal charges of mail fraud and money
laundering in connection with his fraudulent conduct. On December 5, 2005, Bleidt was sentenced
to over 11 years of confinement. '

Bleidt’s Misconduct

6. From 1991 until November 2004, Bleidt misappropriated over $31 million from
more than 100 victims, many of whom had brokerage accounts at one or more of three broker-
dealers. To perpetrate these misappropriations, he asked his customers to request full or partial
Liquidation of their existing brokerage accounts, and then to write a personal check (or in some
cases, send a wire) for the amount liquidated to his investment advisory company, APAM, which
did business at the same address as the OSJ. Bleidt falsely represented to these customers that their
money would continue to be invested in securities when, in fact, he misappropriated their funds.
Bleidt then deposited these funds into an APAM bank account, of which he had sole control.
Bleidt used funds from this APAM account for various business enterprises, including operating a
Boston radio station, as well as APAM and a related financial planning firm he also owned,
Financial Perspectives Planning Services, Inc. (“FPPS”). He also used the customers’
misappropriated funds to pay personal expenses such as his children’s high school and college-
tuition. In some instances during the final years of the fraud, Bleidt induced prospective and
current investors to give him funds to open or add to an APAM account and simply '
misappropriated the funds. '

7. To further conceal his misappropriations and false representations, Bleidt created
and sent defrauded investors falsified performance reports in the name of APAM that vastly
overstated the actual value of the accounts, reflected holdings that did not exist, and reflected
purchases and sales of securities that he claimed to have made, but never did.

8. As aresult of the conduct described above, Bleidt, during the period that he was
associated with Commonwealth, DMFG, and WEC, willfully violated Section 10(b) of the
Exchange Act and Rule 10b-5 thereunder, which prohibit fraudulent conduct in connection with
the purchase or sale of securities.

Respondent’s Failure to Supervise

9. While Bleidt was a registered representative associated with Commonwealth,
DMFG, and WEC, he also owned the independent office in Boston at which the brokerage firms
each established an OSJ.

Failure to Respond to Red Flags Regarding Bleidt’s Finahcial Situation

10. - While under Respondent’s supervision at all three broker-dealers, Bleidt was
pursuing other business interests. Respondent was aware that he conducted outside business
activities, including two investment advisory businesses and ownership in a radio station.
Respondent also was aware that one of the investment advisory businesses, FPPS, was not
profitable and that Bleidt was providing cash infusions to keep it afloat. These cash infusions
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from Bleidt to FPPS and Bleidt’s outlay of funds for his radio station activities and ownership
were misappropriated funds. McCarty accepted Bleidt’s explanation that the source of his
money was a “trust fund,” without any evidence of the existence of the trust fund and the dollar -
amounts therein. As Bleidt’s supervisor, McCarty was responsible for conducting further
investigation into whether Bleidt was violating the securities laws when such “red flags”
" appeared. McCarty did not discharge his supervisory-duties and failed to investigate the red
flags presented by Bleidt’s ability to fund significant cash requirements and willingness to fund a
losing business. If Respondent had mvestlgated these red flags, it is hkely that he could have
prevented or detected the fraud. :

Failure to Follow Written Procedures at DMFG Regarding Opening and Review of
Incoming Mail

11.  Incoming mail at the OSJ was sorted — unopened and unreviewed — into registered
representatives’ mailboxes during the entire time that McCarty supervised Bleidt. The lack of
review of incoming mail enabled Bleidt to receive checks and related correspondence from
Respondent’s customers who had liquidated their brokerage accounts. These checks were
typically in amounts mirroring the amounts liquidated and were sent to Bleidt for the purpose of
continuing to invest in securities. McCarty did not follow DMFG’s written supervisory
procedures for the opening and review of incoming mail, which required central mail opening at
the OSJ. Numerous suspicious checks and correspondence arrived at Bleidt’s office throughout
the entire period of his fraud. Had McCarty followed DMFG’s policy of reviewing all incoming
mail, he would have encountered one or more “red flag” pieces of mail and it is likely that he
could have prevented or detected the fraud. '

Failure to Follow Written Procedures at Commonwealth and DMFG Regarding Annual
Audits of Registered Representatives

12.  McCarty was not conducting the formal annual audits of each registered
representative required by Commonwealth’s and DMFG’s written supervisory procedures, which
involved an interview of the representative and a review of certain books and records.
Commonwealth’s written procedures dictated that McCarty was to audit each individual
representative annually using a checklist, and then Commonwealth was to review those
inspections during its own audit of the OSJ. Similarly, DMFG’s written procedures required
annual interviews of each representative and/or an inspection of certain books and records. Had
McCarty conducted the formal audits required by Commonwealth’s and DMFG’s procedures, it
is likely that he would have uncovered evidence of Bleidt’s misconduct and could have
prevented or detected the fraund.

Conclusions
13.  Section 15(b)(6) of the Exehange Act, incorporating by reference Section

15(b)(4)(E) of the Exchange Act, authorizes the Commission to sanction a person who is
associated, or at the time of the alleged misconduct was associated, with a broker or dealer for



failing reasonably to supervise, with a view to preventing violations of the federal securities law,
another person who commits such a violation, if that person is subject to the person’s supervision.
McCarty was responsible for supervising Bleidt. Similarly, Section 203(f) of the Advisers Act,
incorporating by reference Section 203(e)(6) of the Advisers Act, authorizes the Commission to
sanction a person who is associated, or at the time of the alleged misconduct was associated, with

. an investment adviser for failing reasonably to supervise, with.a view to preventing violations of

the federal securities law, another person who commits such a violation, if that person is subject to

- the person’s supervision.

14.  Because Bleidt violated Section 10(b) of the Exchange Act and Rule 10b-5
thereunder, and McCarty failed to adequately investigate red flags of Bleidt’s frand and failed to
follow Commonwealth’s and DMFG’s written supervisory procedures, McCarty failed reasonably
to supervise Bleidt within the meaning of Section 15(b)(6) of the Exchange Act, incorporating by
reference Section 15(b)(4)(E) of the Exchange Act, and within the meaning of Section 203(f) of
the Advisers Act, incorporating by reference Section 203(e)(6) of the Advisers Act.

IV.

In view of the foregoing, the Commission deems it appropriate and in the public interest to
impose the sanctions agreed to in Respondent McCarty’s Offer.

Accordingly, pursuant to Section 15(b) of the Exchange Act and Section 203(f) of the
Advisers Act, it is hereby ORDERED that:

A Respondent McCarty be, and hereby is, barred from association in a supervisory
capac1ty with any broker, dealer, or investment adviser.

Any r.eapphcatlon for association by the Respondent will be subject to the applicable laws and
regulations governing the reentry process, and reentry may be conditioned upon a number of
factors, including, but not limited to, the satisfaction of any or all of the following: (a) any
disgorgement ordered against the Respondent, whether or not the Commission has fully or partially
waived payment of such disgorgement; (b) any arbitration award related to the conduct that served
as the basis for the Commission order; (¢) any self-regulatory organization arbitration award to a
customer, whether or not related to the conduct that served as the basis for the Commuission order;
and (d) any restitution order by a self-regulatory organization, whether or not related to the conduct
that served as the basis for the Commission order.

B.  Itis further ordered that Respondent shall pay disgorgement of $1 and a civil
money penalty in the amount of $50,000 to the Securities and Exchange Commission, on the
following s¢hedule:

(@  within ten days of the entry of the Order, a payment of $20,001;
(b)  within 90-days of entry of the Order, a payment of $7,500;
(©) within 180 days of entry of the Order, a payment of $7,500;
(d)  within 270 days of entry of the Order, a payment of $7,500;
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(e) within 360 days of entry of the Order, a payment of $7,500;

Such payments shall be: (A) made by United States postal money order, certified check, bank
cashier's check or bank money order; (B) made payable to the Securities and Exchange
Commission; (C) hand-delivered or mailed to the Office of Financial Management, Securities and
Exchange Commission, Operations Center, 6432 General Green Way, Stop 0-3, Alexandria, VA
22312; and (D) submitted under cover letter that identifies McCarty as a Respondent in these
proceedings, the file number of these proceedings, a copy of which cover letter and money order or
check shall be sent to David P. Bergers, Regional Director, Securities and Exchange Commission,
33 Arch Street, 23" Floor, Boston, Massachusetts 02110.

C. It is further ordered that the disgorgement and penalties referenced in paragraph B
above shall-be paid into the Fair Fund created pursuant to Section 308(a) of the Sarbanes-Oxley
Act of 2002 in In the Matter of Commonwealth Equity Services, LLP d/b/a Commonwealth
Financial Network, Administrative Proceeding File No. 3-12749 (34-56362). Regardless of
whether any such Fair Fund distribution is made, amounts ordered to be paid as civil money
penalties pursuant to this Order shall be treated as penalties paid to the government for all
purposes, including all tax purposes. To preserve the deterrent effect of the civil penalty, -
Respondent agrees that he shall not, after offset or reduction in any Related Investor Action based
on Respondent’s payment of disgorgement in this action, argue that he is entitled to, nor shall he
further benefit by offset or reduction of any part of Respondent’s payment of a civil penalty in this
action ("Penalty Offset"). If the court in any Related Investor Action grants such a Penalty Offset,
Respondent agrees that he shall, within 30 days after entry of a final order granting the Penalty
Offset, notify the Commission's counsel in this action and pay the amount of the Penalty Offset to
the United States Treasury or to a Fair Fund, as the Commission directs. Such a payment shall not
be deemed an additional civil penalty and shall not be deemed to change the amount of the civil
penalty imposed in this proceeding. For purposes of this paragraph, a "Related Investor Action"
means a private damages action brought against Respondent by or on behalf of one or more
investors based on substantially the same facts as alleged in the Order instituted by the
Commission in this proceeding.

By the Commission.

Nancy M. Morris
Secretary
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UNITED STATES OF AMERICA
before the
SECURITIES AND EXCHANGE COMMISSION

- SECURITIES EXCHANGE ACT OF 1934
Release No. 56366 / September 6, 2007

ACCOUNTING AND AUDITING ENFORCEMENT
Release No. 2675 / September 6, 2007

ADMINISTRATIVE PROCEEDING
File No. 3-12752

In the Matter of : ORDER INSTITUTING ADMINISTRATIVE

: PROCEEDINGS PURSUANT TO RULE
Dean A. Nichols (CPA), : 102(e) OF THE COMMISSION’S RULES OF
: PRACTICE, MAKING FINDINGS, AND
Respondent. : IMPOSING REMEDIAL SANCTIONS
L

The Securities and Exchange Commission (“Commission”) deems it appropriate and in the
public interest that public administrative proceedings be, and hereby are, instituted against Dean A.
Nichols (“RCSpondent” or “Nichols”) pursuant to Rule 102(e)(3)(i) of the Commission’s Rules of
Practice.’

"Rule 102(e)(3)(i) provides, in relevant part, that:

The Commission, with due regard to the public interest and without preliminary hearing,
may, by order, . . . suspend from appearing or practicing before it any . . . accountant . . . who has
been by name . . . permanently enjoined by any court of competent jurisdiction, by reason of his
or her misconduct in an action brought by the Commission, from violating or aiding and abetting -
the violation of any provision of the Federal securities laws or of the rules and regulations
thereunder.
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In anticipation of the institution of these proceedings, Respondent has submitted an Offer
of Settlement (the “Offer’”) which the Commission has determined to accept. Solely for the
purpose of these proceedings and any other proceedings brought by or on behalf of the
Commission, or to which the Commission is a party, and without admitting or denying the findings
herein, except as to the Commission’s jurisdiction over him and the subject matter of these
proceedings, and the findings contained in Section III.3. below, which are admitted, Respondent
consents to the entry of this Order Instituting Administrative Proceedings Pursuant to Rule 102(e)
of the Commiission’s Rules of Practice, Making Findings, and Imposing Remedial Sanctions
(“Order™), as set forth below.

IIL.
On the basis of this Order and Respondent’s Offer, the Commission finds that:

1. Nichols, age 47, is and has been a certified public accountant licensed to
practlce in the State of New Jersey. He served as Controller of AFI Foodservice Distributor, Inc.
(“AFI”) from 1995 until his termination in March 2002.

2. At all relevant times, AFL, located in Elizabeth, New Jersey, was a subsidiary
of Performance Food Group Company (“PFG™), a Tennessee corporation headquartered in
Richmond, Virginia. PFG was, at all relevant times, engaged in marketing, processing and selling
food and food-related products to restaurants, hotels, schools, and other businesses and institutions.
At all relevant times, PFG’s common stock was registered with the Commission pursuant to Section
12(g) of the Securities Exchange Act of 1934 (“Exchange Act”), and traded on the NASDAQ
National Market.

3. On July 24, 2007, a final judgment was entered against Nichols,
permanently enjoining him from future violations of Sections 10(b) and 13(b)(5) of the Exchange
Act and Rules 10b-5 and 13b2-1 thereunder, and from aiding and abetting violations of Sections
13(a) and 13(b)}(2)(A) of the Exchange Act and Rules 12b-20 and 13a-13 thereunder, in the civil
action entitled Securities and Exchange Commission v. Dean A. Nichols, Civil Action Number 04-
641 (HAA), in the United States District Court for the District of New Jersey. Nichols was also
ordered to pay a $25,000 civil money penalty. .

4. The Commission’s Complaint alleged, among other things, that during 2000
and 2001, Nichols made numerous improper accounting journal entries on the books of AFI that,
because AFI’s accounts were consolidated with those of PFG, caused PFG to file with the
Commission materially misleading financial statements in its quarterly reports for the quarters
ended June 30, 2000, September 30, 2000, March 31, 2001 and September 30, 2001. The
Complaint alleged that Nichols engaged in a number of improper accounting practices that caused
PFG to overstate materially its reported net earnings for those quarters. These practices included,
among other things, failing to reconcile properly imbalances in various AFI accounts, and making
improper accounting adjustments in an effort to make the accounts appear to balance.
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® . -
In view of the foregoing, the Commission deems it appropriate and in the public interest to
impose the sanction agreed to in Respondent Nichols” Offer.

Accordingly, it is hereby.ORDERED, effective immediately, that Nichols is suspended
from appearing or practicing before the Commission as an accountant.

By the Commission. ;’"

Nancy M.
Secretary



UNITED STATES OF AMERICA
' Before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 56358 / September 6, 2007

ADMINISTRATIVE PROCEEDING
File No. 3-12748 ‘

In the Matter of : : ORDER INSTITUTING PROCEEDINGS

: MAKING FINDINGS, AND REVOKING

- 800America.com, Inc., : REGISTRATION OF SECURITIES

: PURSUANT TO SECTION 12(j) OF THE
": SECURITIES EXCHANGE ACT OF 1934
Respondent. : o '

I

The Securities and Exchange Commission “Commission”) deems it necessary and
appropriate for the protection of investors that proceedings be, and hereby are, instituted
pursuant to Section 12(j) of the Securities Exchange Act of 1934 (“Exchange Act™)
against 800America.com, Inc. (“800America” or “Respondent”).

II.

In anticipation of the institution of these proceedings, 800America has submitted
an Offer of Settlement (the “Offer”’) which the Commission has determined to accept.
Solely for the purpose of these and any other proceedings brought by or on behalf of the
Commission, or to which the Commission is a party and without admitting or denying the
findings herein, except as to the Commission’s jurisdiction over it and the subject matter

. of these proceedings, which are admitted, 800 America consents to the entry of this Order

Instituting Proceedings, Making Findings, and Revoking Registration of Securities
Pursuant to Section 12(j) of the Securities Exchange Act of 1934 (“Order”), as set forth
below.

IIL

On the basis of this Order and Respondent’s Offer, the Commission finds:
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1. 800America is a Nevada corporation which formerly maintained offices in
New York and Tennessee. At all times relevant to this proceeding, the common stock of
800America was registered with the Commission under Exchange Act Section 12(g).

2. 800America has falled to comply with Exchange Act Section 13(a) and
Rules 13a-1 and 13a-13 thereunder while its securities were registered with the

Commission in that it has not filed any periodic reports for any ﬁscal period subsequent
to November 25, 2002.

IV.
Section 12(j) of the Exchange Act provides:

The Commission is authorized, by order, as it deems necessary or appropriate for
the protection of investors to deny, to suspend the effective date of, to suspend for a
period not exceeding twelve months, or to revoke the registration of a security, if the
Commission finds, on the record after notice and opportunity for hearing, that the issuer
of such security has failed to comply with any provision of this title or the rules and
regulations thereunder. No member of a national securities exchange, broker, or dealer
shall make use of the mails or any means or instrumentality of interstate commerce to
effect any transaction in, or to induce the purchase or sale of, any security the registration

- of which has been and is suspended or revoked pursuant to the preceding sentence.

. In view of the foregoing, the Commission deems it necessary and appropriate for
the protection of investors to impose the sanction specified in the Offer.

Accordingly, it is hereby ORDERED, pursuant to Section 12(j) of the Exchange
Act, that registration of each class of 800America’s securities registered pursuant to
Sectipn 12 of the Exchange Act be, and hereby is, revoked.

By the Commission. M] 1 A M
' Nancy M. Morris
Secretary
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Before the
SECURITIES AND EXCHANGE COMMISSION
September 7, 2007

ADMINISTRATIVE PROCEEDING
File No. 3-12753

In the Matter of ORDER INSTITUTING ADMINISTRATIVE
AND CEASE-AND-DESIST PROCEEDINGS
PRITCHARD CAPITAL PARTNERS, - PURSUANT TO SECTIONS 15(b) AND 21C OF
LLC, THOMAS WARD PRITCHARD, THE SECURITIES EXCHANGE ACT OF 1934
JOSEPH JOHN VANCOOK, AND _ « AND SECTIONS 9(b) AND 9(f) OF THE
ELIZABETH ANN MCMAHON, INVESTMENT COMPANY ACT OF 1940
Respondents.
L
‘ The Securities and Exchange Commission (“Commission”) deems it appropriate and in the

public interest that public administrative proceedings be, and hereby are, instituted pursuant t6
Section 15(b) of the Securities Exchange Act of 1934 (“Exchange Act”) against Thomas Ward
Pritchard (““Thomas Pritchard”) and that public administrative and cease-and-desist proceedings be,
and hereby are, instituted pursuant to Sections 15(b) and 21C of the Exchange Act and Sections
9(b) and 9(f) of the Investment Company Act of 1940 (“Investment Company Act”) against
Pritchard Capital Partners, LLC (“Pritchard Capital’’), Joseph John VanCook (“VanCook”) and
Elizabeth Ann McMahon (“McMahon™).

IL
After an investigation, the Division of Enforcement alleges that:
A.  Respondents
1. Pritchard Capital is a Louisiana limited liability company that has been registered
with the Commission as a broker-dealer pursuant to Section 15(b) of the Exchange Act since

March 2000. Pritchard Capital is headquartered in Mandeville, Louisiana and has branch offices in
New York, New York and Atlanta, Georgia.
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2. Thomas Pritchard, a resident of Covington, Louisiana, is the managing director of
Pritchard Capital. At all times relevant hereto, Thomas Pritchard was also the chief compliance
officer of Pritchard Capital. Thomas Pritchard currently owns 80% of Pritchard Capital and holds
Series 3, 5, 7, 15, 24, 27 and 63 securities licenses.

3. VanCook is a resident of Rye, New York. From approximately March 2001
through February 2004, VanCook was associated with Pritchard Capital in its New York office.
In 2002, VanCook became a partner of Pritchard Capital and by 2003 owned 20% of the firm.
VanCook holds Series 7 and 63 securities licenses.

4. McMahon is a resident of Long Beach, New York. From approximately March
2001 through January 2004, McMahon was associated with Pritchard Capital in its New York
office. During all relevant times, McMahon held Series 7, 24, 63 and 65 securities licenses.
McMahon asserted her Fifth Amendment privilege against self incrimination during the staff’s
investigation.

" B. Background

5. Pritchard Capital opened its New York office and hired VanCook in March 2001.
During his tenure at Pritchard Capital, VanCook was instrumental in building the firm’s business
among clients who traded mutual fund shares.

6. Pritchard Capital hired McMahon in its New York office in approximately March
2001. Pritchard Capital’s New York office was classified as an Office of Supervisory Jurlsdlctlon
with McMahon listed as the branch manager.

7. “Late trading” refers to the practice of placing orders to buy or sell mutual fund
shares after 4:00 p.m. Eastern Time, the time as of which mutual funds typically calculate their net
asset value (“NAV”), but receiving the price based on the NAV already determined as of 4:00 p.m.
Late trading enables the trader to profit from market events that occur after 4:00 p.m. but are not
reflected in that day’s price.

8. From as early as approximately November 2001 through July 2003, Pritchard
Capital allowed some of its mutual fund customers to late trade mutual fund shares. Virtually all
of the late trading occurred through Pritchard Capital’s New York office and involved VanCook
and McMahon. :

C. Late Trading

9. At all times relevant hereto, Pritchard Capital entered its customers’ mutual fund
trades through an electronic Mutual Fund Order Entry System (“MFRS?”’) operated by the broker-
dealer through which Pritchard Capital cleared its trades (the “clearing broker-dealer”). Pritchard
Capital had direct access to the MFRS system, through which mutual fund orders could be entered
until 5:30 p.m. Eastern Time on any trading day in any of the funds available through the clearing
broker-dealer. Mutual fund trades entered up until 5:30 p.m. would receive the NAV calculated as

2



of 4:00 p.m. that day. Although both VanCook and McMahon entered mutual fund orders into the
MEFRS system, McMahon entered the majority of the mutual fund orders.

_ 10.  The clearing broker-dealer was a dealer within the meaning of Rule 22¢-1(a) under
the Investment Company Act because it had selling agreements with the mutual funds that were
traded through the MFRS system.

_ 11. The clearing broker-dealer supplied Pritchard Capital with written documentation
explaining the MFRS system and listing the mutual funds with which the clearing broker-dealer
had selling agreements. Among other things, that documentation states that “All orders should be
received and time stamped by the close of the NYSE, 4 PM EST.”

12.  The prospectuses of the mutual funds that were subject to the late trading
facilitated by Pritchard Capital contained disclosures stating that the mutual funds calculated their
NAYV either “at” or “as of” 4:00 p.m. Eastern Time and that an investor would receive the price
next calculated after receipt of the order. Many of them stated that orders received after the close
of trading on the NYSE (generally 4:00 p.m.) would receive the public offering price next
determined on the following business day. Some of the prospectuses even specified that the time
that the broker or financial intermediary received the order “shall be” the time used for determining
whether the investor received that day’s NAV.

13.  Pritchard Capital’s customers were permitted to place mutual fund orders by e-
mailing or faxing spreadsheets to VanCook or McMabhon listing proposed or tentative trades.
-Some of the spreadsheets containing the tentative trades were specifically designated as “tentative”
or “contingent” trades. Also, some of the trade sheets or e-mails transmitting the trade sheets
expressly instructed Pritchard Capital to wait for the customer’s confirming call before entering the
trades. The customer’s proposed trade order generally was date and time stamped when received,
usually before 4:00 p.m. Eastern Time.

14. If a customer submitted tentative mutual fund trades, VanCook and/or McMahon
would not actually execute the order through the MFRS system unless and until they received
confirmation from the customer. The form of confirmation varied; some customers confirmed
their trades by e-mail or facsimile and others confirmed by telephone. The individual at Pritchard
Capital who received the trade confirmations would generally make notations on the tentative
spreadsheet indicating which trades were to be executed and which were not. On many occasions,
customers would wait until after 4:00 p.m. Eastern Time to either confirm trades with Pritchard
Capital or to notify Pritchard Capital that they did not wish to do any of the trades previously
submitted on the tentative trade sheet.

15. Pritchard Capital generally did not document the time of its customers’ final
confirmations of tentative mutual fund trades.

16.  VanCook and McMahon permitted some of Pritchard Capital’s mutual fund
customers to buy or sell mutual funds after 4:00 p.m. Eastern Time, the time as of which funds



_typically calculate their NAV, but receive the price based on the NAV already determined as of
-4:00 p.m. Eastern Time. ' '

17. One mutual fund trader (the “first trader”’), who managed fourteen active market
‘timing accounts at Pritchard Capital confirmed over 90% of his mutual fund orders after 4:00
p-m. and received the NAV calculated as of 4:00 p.m. on the day of the trades. The first trader
engaged in over 2,600 mutual fund trades through Pritchard Capital during the relevant period.
Both VanCook and McMahon told the first trader that he had to submit his final mutual fund
orders by 5:00 p.m. ' :

18.  Another mutual fund trader (the “second trader”) managed seven market timing
accounts at Pritchard Capital during the relevant period. From mid-November 2002 through mid-
January 2003, the second trader experimented with a late trading strategy with VanCook. In
approximately October or November 2002, the second trader was contemplating terminating his
market timing business at Pritchard Capital. VanCook, in an effort to retain the business, proposed
to the second trader a trading strategy whereby the second trader could submit mutual fund orders
to Pritchard Capital before 4:00 p.m. and subsequently choose to cancel or allow those trades to go
through any time up until 5:00 or 5:05 p.m. and still receive that day’s NAV. The second trader
would decide to trade based on activity in the futures market between 4:45 and 5:00 or 5:05 p.m.
VanCook told the second trader that there were other customers at Pritchard Capital that engaged
in late trading. '

19. VanCook and McMahon would also receive communications from additional
customers after 4:00 p.m. placing, modifying or confirming mutual fund trades and would
subsequently enter those trades into the MFRS system, knowing that those trades would recéive the
current day’s NAV.

D. Compensation

20. Pritchard Capital’s market timing customers contracted with the firm to provide
mutual fund trading services in exchange for a negotiated wrap fee (generally 1.0% to 1.25%) and,
in many cases, a $25 per trade transaction fee.

21. At all times relevant hereto, VanCook received compensation of 50% of the wrap
fees related to the business that he generated, with Pritchard Capital retaining the other half.

E. Supervisory Failures

22, At all times relevant hereto, Thomas Pritchard was responsible for developing
supervisory policies and procedures at Pritchard Capital.

23. Pritchard Capital and Thomas Pritchard supervised VanCook during all times
relevant hereto. '



24, Pritchard Capital and Thomas Pritchard failed reasonably to supervise the activities
of VanCook with a view to preventing his violations of the federal securities laws in that, among
other things:

a. Thomas Pritchard failed reasonably to respond to red flags of potential late
trading by VanCook. During his periodic visits to the firm’s New York office, Thomas Pritchard’s
review of files focused on the trade blotters. He gave only a “cursory look” to mutual fund
correspondence and trade ticket files. Because of Thomas Pritchard’s cursory review, he failed to
recognize, and/or failed to respond appropriately to, red flags or indications of wrongdoing by
VanCook. For example, many of the “trade ticket files” were designated as “tentative or
“contingent” trades.” Some of the trade sheets or e-mails transmitting the trade sheets expressly
instructed Pritchard Capital to wait for the customer’s confirming call before entering the trades.
The contingent nature of the tentative trades, coupled with the ability to enter mutual fund trades as
late as 5:30 p.m. Eastern Time through the clearing broker-dealer’s MFRS system, merited further
inquiry into the potential for late trading; and

. b. Pritchard Capital’s written supervisory procedures did not contain policies
or procedures reasonably designed to prevent or detect illegal late trading by VanCook.

F. Books and Records

. 25. At all times relevant hereto, Pritchard Capital, acting through VanCook and
McMahon, generally did not prepare conventional order tickets for its mutual fund transactions.
Rather, the firm generally created order tickets for its mutual fund orders and trades by retaining
the communication (if written or e-mailed) containing the actual or proposed mutual fund order
with the time of receipt noted. Pritchard Capital also printed out a screen from the MFRS system
that showed the order as entered on the MFRS system.

26. At all times relevant hereto, Pritchard Capital, acting through VanCook and
McMahon, failed to make and keep accurate and complete records regarding the terms and
conditions of each mutual fund order and the modifications and cancellations of such orders in that,
among other things:

a. In the case of tentative or proposed trades, the records evidencing orders
frequently were not accurate reflections of the final order and did not clearly document the terms
and conditions of the orders and any modifications or cancellations thereof.

b. From approximately May 2003 through July 2003, Pritchard Capital, acting
through VanCook and McMahon, failed to make order tickets for mutual fund orders reflecting the
time of receipt of such orders; and '

: c. In those instances, on or after May 2, 2003, where Pritchard time-stamped a
tentative mutual fund order prior to 4:00 p.m. Eastern time and subsequently allowed the customer
to confirm, cancel or modify that order after 4:00 p.m. Eastern time, without documenting the time
of such confirmation, cancellation or modification, Pritchard Capital failed to document a required
record.



G. Violations

27. As a result of the conduct described above, the clearing broker willfully violated
Rule 22¢-1(a), as adopted under Section 22(c) of the Investment Company Act, which requires
certain mutual funds, persons designated in such issuers’ prospectuses as authorized to
consummate transactions in any such security, their principal underwriters, or dealers in the funds’
securities, to sell and redeem fund shares at a price based on the current NAV next computed after
receipt of an order to buy or redeem.

28. As a result of the conduct described.above, VanCook willfully violated Section
10(b) of the Exchange Act and Rule 10b-5 thereunder which makes it unlawful for any person,
directly or indirectly, by the use of any means or instrumentality of interstate commerce, or of the
mails, or of any facility of any national securities exchange, to employ any device, scheme or
artifice to defraud; to make any untrue statement of a material fact or to omit to state a material fact
necessary in order to make the statements made, in light of the circumstances under which they
were made, not misleading; or to engage in any act, practice, or course of business which operates
or would operate as a fraud or deceit upon any person, in connection with the purchase or sale of a
security. '

29. As aresult of the conduct described above, McMahon caused, and Pritchard Capital
and VanCook willfully aided and abetted and caused, the clearing broker’s violations of Rule 22c-
1, promulgated under Section 22(c) of the Investment Company Act, which provides that no
registered investment company issuing any redeemable security, no person designated in such
issuer’s prospectus as authorized to consummate transactions in any such security, and no principal
underwriter of, or dealer in, any such security shall sell, redeem, or repurchase any such security
except at a price based on the current net asset value of such security which is next computed after
receipt of a tender of such security for redemption or of an order to purchase or sell such security.

30. As a result of the conduct described above, Pritchard Capital willfully violated, and
VanCook and McMahon willfully aided and abetted and caused Pritchard Capital’s violations of,
Section 17(a)(1) of the Exchange Act and Rule 17a-3(a)(6) thereunder, which require that broker-
dealers registered with the Commission make and keep current, for prescribed periods, certain
books and records. Rule 17a-3(a)(6) requires that registered broker-dealers make and keep “[a)
memorandum of each brokerage order, and of any other instruction, given or received for the
purchase or sale of securities, whether executed or unexecuted. The memorandum shall show the
terms and conditions of the order or instructions and of any modification or cancellation thereof;
the account for which entered; the time the order was received; the time of entry; the price at which
executed; the identity of each associated person, if any, responsible for the account; the identity of
any other person who entered or accepted the order on behalf of the customer or, if a customer
entered the order on an electronic system, a notation of that entry; and, to the extent feasible, the
time of execution or cancellation.” Rule 17a-3(a)(6) was amended, effective May 2, 2003, to add
the requirement to note the time an order was received from a customer.



31.  Asaresult of the conduct described above, Pritchard Capital and Thomas Pritchard
failed reasonably to supervise, within the meaning of Sections 15(b)(4) and 15(b)(6) of the
Exchange Act, in that they failed reasonably to supervise VanCook, a person subject to their
supervision, with a view to preventing VanCook’s violations of the federal securities laws.

IIL

In view of the allegations made by the Division of Enforcement, the Commission deems it
necessary and appropriate in the public interest that public administrative and cease-and-desist
proceedings be instituted to determine: :

A. Whether the allegations set forth in Section II are true and, in connection therewith,
to afford Pritchard Capital, Thomas Pritchard, VanCook and McMahon the opportunity to establish
any defenses to such allegations;

B. What, if any, remedial action is appropriate in the public interest against Pritchard
Capital and VanCook pursuant to Section 15(b) of the Exchange Act including, but not limited to,
disgorgement, including reasonable interest, and civil penalties pursuant to Section 21B of the
Exchange Act;

C. What, if any, remedial action is appropriate in the public interest against Thomas
Pritchard and McMahon pursuant to Section 15(b) of the Exchange Act including, but not limited
to, civil penalties pursuant to Section 21B of the Exchange Act; '

D. What, if any, remedial action is appropriate in the public interest against Pritchard
Capital, VanCook and McMahon pursuant to Section 9(b) of the Investment Company Act
including, but not limited to, civil penalties pursuant to Section 9(d) of the Investment Company
Act; and

E. Whether, pursuant to Section 21C of the Exchange Act and Section 9(f) of the
Investment Company Act, Pritchard Capital should be ordered to cease and desist from causing
violations of and any future violations of Rule 22¢-1 of the Investment Company Actand »— -~
committing or causing violations of and any future violations of Section 17(a)(1) of the Exchange
Act and Rule 17a-3(a)(6) thereunder.

F.- Whether, pursuant to Section 21C of the Exchange Act and Section 9(f) of the
Investment Company Act, VanCook and McMahon should be ordered to cease and desist from
causing violations of and any future violations of Rule 22¢-1 of the Investment Company Act and
Section 17(a)(1) of the Exchange Act and Rule 17a-3(a)(6) thereunder, and VanCook should be
ordered to cease and desist from committing or causing violations of and any future violations of
Section 10(b) of the Exchange Act and Rule 10b-5 thereunder.



IV.

IT IS HEREBY ORDERED that a public hearing for the purpose of taking evidence on the
‘questions set forth in Section III hereof shall be convened not earlier than thirty (30) days and not
later than sixty (60) days from service of this Order, at a time and place to be fixed, and before an
Administrative Law judge to be designated by further order as provided by Rule 110 of the
Commission’s Rules of Practice, 17 C.F.R. §201.110.

IT IS FURTHER ORDERED that the respondents shall file an Answer to the allegations
contained in this Order within twenty (20) days after service of this Order, as provided by Rule 220
of the Commission’s Rules of Practice. 17 C.F.R. §201.220.

If a respondent fails to file the directed Answer or fails to appear at a hearing after being
duly notified, the respondent may be deemed in default, and the proceedings may be determined
against him or her upon consideration of this Order, the allegations of which may be deemed to be
true as provided by Rules 155(a), 220(f), 221(f) and 310 of the Commission’s Rules of Practice.
17 C.F.R. §201.155(a), 201.220(f), 201.221(f) and 201.310.

This Order shall be served forthwith upon the respondents personally or by certified mail.

IT IS FURTHER ORDERED that the Admuinistrative Law Judge shall issue an initial
decision no later than 300 days from the date of service of this Order, pursuant to Rule 360(a)(2) of
the Commission’s Rules of Practice. 17 C.F.R. §201.360(a)(2).

In the absence of an appropriate waiver, no officer or employee of the Commission
engaged in the performance of investigative or prosecuting functions in this or any factually related
proceedings will be permitted to participate or advise in the decision of this matter, except as a
witness or counsel in proceedings held pursuant to notice. Because this proceeding is not “rule
making” within the meaning of Section 551 of the Administrative Procedure Act, it is not deemed
subject to the provisions of Section 553 delaying the effective date of any final Commission action.

By the Commission.

Nancy M. Morris
Secretary

By: J. Lynn Taylor
y Ass%/stant Secretary
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(Release No. 34-56375; File No. SR-NASD-2004-183)
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Self-Regulatory Organizatiens; National Association of Securities Dealers; Inc. (n/k/a

Financial Industry Regulatory Authority, Inc.); Notice of Filing of Amendment Nos. 3

and 4 and Order Granting Accelerated Approval of the Proposed Rule, as Amended,

~ Related to Sales Practice Standards and Superv1sory Requlrements for Transactlons in
Deferred Variable Annuities

L Introduction

On Deee’mber 14, 2004, the National Association of Securities Dealers, Inc.
(“NASD?”) filed with the Securities and Exchange Commission (“Commission”),

pursuant to Section 19(b)(1) of the Securities Exchange Act of 1 934' (“Exchange Act” or

“Act”) and Rule 19b-4 thereunder, proposed new Rule 2821 (“Proposed Rule 2821”)

relating to the sales practice standards and supervisory and training requirements

applicable to transactions in deferred variable annuities.” Proposed Rule 2821, as

amended by Amendment No. 1, was published for comment in the Federal Register on

July 21, 2005.* The Commission received approximately 1500 comments on the

! 15 U.S.C. 78s(b)(1).
2 17 CFR 240.19b-4.

3 On July 26, 2007, the Commission approved a proposed rule change filed by
NASD to amend NASD’s Certificate of Incorporation to reflect its name change
to Financial Industry Regulatory Authority Inc., or FINRA, in connection with the
consolidation of the member firm regulatory functions of NASD and NYSE
Regulation, Inc. See Exchange Act Release No. 56146 (July 26, 2007) 72 FR
42190 (Aug. 1, 2007).

4 See Exchange Act Release No. 52046A (July 19, 2005); 70 FR 42126 (July 21,
2005) (SR-NASD-2004-183).
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proposal.5 NASD filed Amendment No. 2 on May 4, 2006, which addressed the
comments and proposed responsive ainendments. Amendment No. 2 was published for

comment in the Federal Register on June 28, 2006.° The Commission received

appfoximately 1950 comments on Amendment No. 2.” To further explain and modify
certain provisions of Proposed Rule 2821 in response to comments, NASD _ﬁled_
'Amendfnent No. 3 on November 15, 2006 and Amendment No. 4 on March 5, 2007.

; Ameﬁdment No. 4 supersedeé all of the previous amendments in their entirety. All of the

comments that the Commission has received are available on the Commission’s Internet

Web site (http://www.sec.gov/rules/sro.shtml). This order provides notice of
- Amendment Nos. 3 and 4 to the proposed rule and approves the proposed rule as
amended on an accelerated basis.®

. I Description of the Proposal

Proposed Rule 2821 would create recommendation requirements (including a
suitability obligation), pﬁncipal review and approval requirements, and supervisory and
training requirements tailored specifically to transactions in deferred variable annuities.

It is intended to supplement, not replace, NASD’s other rules relating to suitability,

> Approximately 1300 of these comments, primarily from licensed insurance
professionals and variable product salespersons, are virtually identical. These
letters are referred to herein, and on the list of comments on the Commission’s
Web site as “Letter Type A.” The Commission also received multiple copies of
other letters, which we refer to as Letters Type B, C, D, E, F, G and H, below.

6 See Exchange Act Release No. 54023 (June 21 2006) 71 FR 36840 (June 28
2006) (SR-NASD-2004-183).

7 Approximately 1700 of these comments, primarily from licensed insurance
professionals and variable product salespersons, are virtually identical. These
letters are referred to herein as “Letter Type B.”

8 NASD granted consent for the Commission to approve the proposed rule beyond
the timeframes set forth in Section 19(b)(2) of the Act. :



vsupervis'ory review, supervisqry procedures, and fraihing. Thus, to the extent Proposed
Rule 2821 does not apply to a particular transaction, NASD’s general rules on suitability,
supervisory feview,- supervisory procédures, and training continue to govern when
applicable.” The text of the proposed rule is available on FINRA’S Web site

(www.finra.org), at FINRA’s principal office, and at the Commission’s Public Reference

“Room. ' /

- Proposed Rule 2821 would apply to the purchase or exchange of a deferred
variable annﬁity and to an investor’s initial.subaccountallocations.10 It would not apply -
to realldéations of subaccounts or to subsequent premium pa}.lments;made after the |
investor’s initial purchase or exchange."! It also generally would not apply when an

investor’s purchase or exchange of a deferred variable annuity is made within a tax-

o The general suitability obligation requires a broker-dealer to consider its
customer’s ability to understand the security being recommended, including
changes in the customer’s ability to understand, monitor, and make further
decisions regarding securities over time.

10 As NASD noted in Amendment No. 2, the proposed rule focuses on customer
purchases and exchanges of deferred variable annuities, areas that, to date, have
given rise to many of the sales practice abuses associated with variable annuity
products. See Exchange Act Release No. 52046A, at 3-5 (discussing various
questionable sales practices that NASD examinations and investigations have
uncovered and the actions NASD has taken to address those practices). The
proposed rule would thus cover a standalone purchase of a deferred variable
annuity and an exchange of one deferred variable annuity for another deferred
variable annuity. For purposes of the proposed rule, an “exchange” of a product
other than a deferred variable annuity (such as a fixed annuity) for a deferred
variable annuity would be covered by the proposed rule as a “purchase.” The
proposed rule would not cover customer sales of deferred variable annuities,
including the sale of a deferred variable annuity in connection with an “exchange’
of a deferred variable annuity for another product (such as a fixed annuity).
However, recommendations of customer sales of deferred variable annuities are
covered by Rule 2310, NASD’s general suitability rule. <

1 NASD’s general suitability rule, Rule 2310, would continue to apply to
reallocations of subaccounts.

2



qualified, employer-sponsored retirement or benefit plan.12 If, however, a member
recommends a deferred variable annuity to an individual plan participarﬁ, then Proposed
Rule 2821 would apply to thet purchase (or exchange) and to the initial subaccount
allocations.

Pr()po_sed Rule 2821 has four main requirements. First, in order to recommend
the purchase or exchange of a deferred variable annuity, a member would be required }t‘o‘ |
have a reasonable basis to believe that the transaction is suitable in aceordance with
NASD’s general suitability rule, Rule 2310."> In particular the member must have a
reasonable basis to believe that:

| « The customer has been informed, in general terms, of various features of
deferred variable annuities;'*
~»  The customer would benefit from certain features of deferred variable
annuities, such as tax deferred growth, annuitiiation, or a death or iiving |
benefit;'® and
o The paﬁicular deferred variable annui;y that the member is recommending,

the underlying subaccounts to which funds are allocated at the time of the

12 Proposed Rule 2821 defines such plans as either a “qualiﬁed plan” under Section
3(a)(12)(C) of the Act or a plan that meets the requirements of Internal Revenue
Code Sections 403(b), 457(b), or 457(%).

13 See Proposed Rule 2821(b)(1)(A).

14 See Proposed Rule 2821(b)(1)(A)(i). The proposed rule lists the following
features as examples for purposes of this requirement: (1) potential surrender
period and surrender charge; (2) potential tax penalty if customers sell or redeem
deferred variable annuities before reaching the age of 59'; (3) mortality and
expense fees; (4) investment advisory fees; (5) potential charges for and features
of riders; (6) the insurance and investment components of deferred variable
annuities; and (7) market risk. '

13 See Proposed Rule 2821(b)(1)(A)(ii).



puréhase or exchange of the deferred variable annuity, and the riders and
similar product enhancements are suitable (and in the case of an exchange, the
transaction as a whole also is suitable) for the customer based on the
information the person associated with the member is required to make a
reasonable effort to obtain pursuant to subpa.ragraph (b)(2) of the 'proposedA

rule.!®

Prior to recommending that a customer exchange a deferred variable annuity, a

registered representative must not only have a reasonable basis to believe that the

exchange is consistent with the suitability determinations in subparagraph (b)(1)(A) of

the proposed rule, but must also consider whether:

o The customer would incur a surrender charge, be subject to the

commencement of a new surrender period, lose existing benefits, or be subject
to increased fees or charges;’’
The customer would benefit from product enhancements and improvements;'®

and

The customer’s account has had another deferred variable annuity exchange

within the preceding 36 months."

The associated person recorhmending the transaction would be required to

~ document these considerations and sign this documentation. He or she would also have

to make reasonable efforts to obtain from the customer information regarding the

16

17

18

See Proposed Rule 2821 (b)(1)(A)(iii).

See Proposed Rule 2821(b)(1)(B)(i).

See Proposed Rule 2821(b)(1)(B)(i1).

See Proposed Rule 2821(b)(1)(B)(ii).



custémer’s age, Annual incqme, financial éitu‘ation and needs, investment experience,
investment objectives, inteﬁded use of the deferred variable annuity, invéstment time
hbrizon, existing assets (includihg invesﬁneﬁt and life iﬁsurance holdings), liquidity -
needs, iiquid net worth, risk tolerahce, tax Status, and such other information used or
considered to be reasonable by th¢ member or person associated with the member in
making recommendations to customers. >’ | |

Secohd, a registered principal would have to review the transaction and determine
whether he or she approves of it prior to transmitting the customer’s applic;ation to the
issuing insurance company for processing, but no later than seven busin"ess days after the
customer signs the application.”! The registered principal may approve the transaction
. only.if he or she has determined that there is a reasonable basis.to believe that the
transaction would be suit_able -baéed (I)n all of the factors contained in paragraph (b)

(“Recommendation Requirements”) of the proposed rule.”

20 See Proposed Rule 2821(b)(2).

2L See Proposed Rule 2821(c). NASD has determined that relief is needed to allow
. certain broker-dealers to complete their review of deferred variable annuity

transactions as required by proposed NASD Rule 2821 without becoming fully
subject to Exchange Act Rule 15¢3-3 and being required to maintain higher levels
of net capital in accordance with Exchange Act Rule 15¢3-1. Consequently,
NASD has requested relief from Rules 15¢3-3 and 15¢3-1 for these broker-
dealers. In conjunction with the Commission’s approval or proposed rule 2821, it
is also granting exemptions from Rules 15¢3-1 and 15¢3-3 of the Exchange Act to
allow NASD members to comply with proposed Rule 2821 without becoming
fully subject to Exchange Act Rule 15¢3-3 and being required to maintain higher
levels of net capital in accordance with Rule 15¢3-1.

NASD initially submitted a request for relief to the staff prior to the consolidation
“of its member firm regulatory functions with NYSE Regulation, Inc. This request
was replaced by a subsequent request from the consolidated entity, FINRA. For
readability, this second request is referred to as an NASD request throughout this

order. .

2 See Proposed Rule 2821(c).



For purposes of reviewing deferred variable annuity purchases and exchanges, a

 registered principal must treat all transactions as if they have been recommended.?

However, if a registered principal determihes that a transaction, Which is not suitable
based on the factors contained in paragraph (b), was not recommended, he or she may
nonetheless authorize the processing of it if the customer has been informed of the reason
wﬁy the transaction has not been approved and the customer affirms that he or she wants
to proceed with the transaction.**

The registered principal that reviews the transaction must document and sign the
detenhinations that the proposed rule requires him to make.?’ He or she must complete
this documentation regardless of whether he or she approves, rejects, or authorizes the

transaction.?®

Third, Proposed Rule 2821 would require members to develop and maintain
sdperviso‘ry procedures that are reasonably designed to achieve compliance with the

proposed rule.’” Members would be required to implement surveillance procedures to

‘determine if associated persons “have rates of effecting deferred variable annuity

exchanges that raise for review whether such rates of exchanges evidence conduct

inconsistent with the applicable provisions of [the rule], other applicable NASD rules, or

2528

the federal securities laws (‘inappropriate exchanges’). Members would also be

required to have policies and procedures reasonably designed to implement corrective

- 23 Id.
24 Id.
25 Id.
26 Id.
27 See Proposed Rule 2821(d).

28 1d.



measures to address inapprépriate exchanges and the cbﬁdﬁct of associated persons who _
engage in inappropriate exchanges.”

Fourth, Proposed Rule 2821 would require members to develop and implement
training pfo grams that are tailored to educate registeréd representatives and régistered
principais on the material features of deferred variable annuities and ‘the relq_uirementsAof

the proposed rule.*

118 Summary of Comments on Amendment No. 2

In ifs solicitation of comments on Amendment No. 2, the Coﬁmission stated that
it would consider the comments it previously received,” and that commenters could
. reiterate or cross-reference previously submitted comments.*? _The Commission has
considered all of the comments it received, inéluding- commenters’ reiterations of and
cross-references to pr_eviously submitted comments. While the summary beléw refers to
some commehts previously submitted, it primarily discusses new comments on portions
of the proposed rule that Amendment No. 2 did not change and comments on those
provisions of the proposed rule that Amendment No. 2 modified. It also discusses
comments received in résponse to Amendment No. 1 that are relevant to the timing of
principal review provision in paragraph (c) of the proposed rule.

"A. General Comments |

A number of commenters reiterated their general opposition to the proposed rule,

viewing it as unnecessary, arguing that NASD has not demonstrated a need for it, and

29 i ld-
30 See Proposed Rule 2821(e).
31 See Exchange Act Release No. 54023 (June 21, 2006); 71 FR at 36846 n.84.
32
Id.



stating that strong enforcement agaihst broker-dealer sales practice abuses provides the

best deterrent to negative market conduct.*®> Some commenters also stated that existing

NASD rules and the prospectus adequately inform and protect investors.**

A few commenters suggested that the proposed rule must take into account an

estimate of its competitive and economic impact and asserted that the proposed rule must -

be subject to a cost/benefit analysis.”> One commenter took the position that the

proposed rule would impose economic and competitive burdens upon broker-dealers.*

- The commenter stated that the rule would require expensive new systems and operation

changes that could initially total more than $200,000 for broker-dealers to implement and

33

34

35

36

See, e.g., Letters from Stephen A. Batman, CEO, 1st Global Capital Corp.

(July 19, 2006) (“1st Global Letter IT”"); Carl B. Wilkerson, Vice President and
Chief Counsel, American Counsel of Life Insurers (July 19, 2006) (“ACLI Letter
IV”); Gary A. Sanders, Senior Counsel, Law and Government Relations, National
Association of Insurance and Financial Advisors and Thomas F. Korb, Vice
President of Policy and Public Affairs, Association for Advanced Life
Underwriting (July 19, 2006) (“NAIFA/AALU Letter II”’); Letter Type B. See
also Letter Type D. Unless otherwise noted, all letters are addressed to the
Commission, ' '

See, e.g., Letters from Dale E. Brown, CAE, Executive Director and CEO,
Financial Services Institute (July 19, 2006) (“FSI Letter II’); Ari Burstein,
Associate Counsel, Investment Company Institute (July 19, 2006) (“ICI Letter
I1); 1st Global Letter II; ACLI Letter IV; Letter Type B. Two commenters
suggested that the Commission delay action on the proposed rule until there is
some resolution to the Cemmission’s point-of-sale proposal. See ACLI Letter I'V;
FSI Letter II. Another commenter stated that it is not clear how the proposed rule
would work with the Commission’s point-of-sale proposal, especially with regard
to the disclosure of material features. See Letter from W. Thomas Conner and
Eric A. Arnold, Sutherland Asbill and Brennan LLP on behalf of Committee of
Annuity Insurers (July 19, 2006) (“CAI Letter II”).

See Letter from Joan Hinchman, Executive Director, President and CEO, National
Society of Compliance Professionals, Inc. (July 19, 2006) (“NSCP Letter””); ACLI
Letter IV; NAIFA/AALU Letter I1.

ACLI Letter IV,



P

‘monitor enterprise-wide.>” It also maintained that the ongoing costs of complying with
1P ,

the proposed rule would be significant and immeasurable.*® That commenter did not,
however, provide any specific information about the system changes it foresaw, or how it

arrived at its $200,000 estimate.

Some commenters stated that the proposed rule would impose a burden on
competition.>* One of these commenters stated that the propésed rule would disparately
impact smaller companies without state-of-the-art technological resources.*® In its vieW,
small_to mid-sized companies may be forced out of the annuity market, thereby reducing
competition énd eliminating consumer options.*’ One commenter posited three ways in
which the proposed rule would burden competition, staﬁng: -

o The proposed rule would disrupt enterprise-wide uniformity of compliance

procedures. Compliance with the proposed rule would cost more than

compliance procedures for other products, and thus would make variable
annuities more expensive to sell than other products.

o Conversion to the proposed rule would provide openings for inadvertent and
transitional violations and may dampen distributors’ enthusiasm for selling a
product with suitability and supervision standards that are different from all

* other securities. '

o Other products have had greater incidences of disciplinary actions and do not
have specific supervision and suitability standards “that would dampen
distributors’ sales enthusiasm for fear of regulatory reprisals or technical
violations.”*?

Y Id.

¥ W |

¥ Seee.g., ACLI Letter IV; NAIFA/AALU Letter II; NSCP Letter.
40 NSCP Letter.

41 - _I_d_

2 ACLI Letter IV. Another commenter agreed that the proposed rule would place
those that sell variable annuities at a competitive disadvantage in comparison with
those who market other types of investments. See NAIFA/AALU Letter II. Two
commenters also stated that adopting product specific suitability requirements and

10
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This commenter also argued that the rule vtargets deferred variable annuities in a
discriminatory and burdensome fashion Withbut éppropriate rationale.”®

Some commenters stated that implementation of the proposed rule would have
| unintended consequences.* For exampie, two commenters assertéd that the proposed
’rule would raise bam’ers to acclzess for investors who could benefit from owning z; '
deferred variable annuity.*’ A few commenters also believed that the pfoduct-speéiﬁc
requirements of the propoéed rule would signal to investors that something is wrong with
the product.** One commenter stated that thé proposed rule would cause expenses and
fees to rise, which in turn would lead conéumers to look to other, less expensive
investment products that may not be as appropriate for their needs.*’

NASD responded to concerns regarding the need for the proposed rule, the
process by which it developed and revised the proposed rule, and the statutory
requirements for its rulelﬁaking in a letter to the Commission.*® With respect to concerns

that the proposed rule is not necessary, NASD reiterated that its examinations,

supervisory procedures would inhibit sales because registered representatives
would be less inclined to sell the product. See Letter from Michael P. DeGeorge,
General Counsel, National Association for Variable Annuities (July 19, 2006)
(“NAVA Letter I11”°); FSI Letter I1.

43 ACLI Letter IV.

“ See, e.g., Letter from Rick Dahl, CCO, Sorrento Pacific Financial LLC
(July 19, 2006) (“Sorrento Letter”); FSI Letter II; NAVA Letter 111,
NAIFA/AALU Letter II.

45 See FSI Letter 1I; Sorrento Letter.

46 See Letter from W. Burk Rosenthal, President, Rosenthal Retirement Planning,

LP (July 19, 2006); FSI Letter II; NAVA Letter III.
47 See NAIFA/AALU Letter IL.

48 See Letter from James S. Wrona, Associate Vice President, NASD (Aug. 31,
2006) (“NASD Response Letter”).

11



investigations, and informal di‘écusgions with its members have uncovered numerous
instances of questionable sales practices in coﬂnection with the purchase or exchange of
deferred~ variable annuities, including unsuitablé recommendations, and -
misrepresentations and omissions.* It also stated that member supewiéion and training
. procedures are in.adequate.5 9 NASD noted that these problems stem from the unique
cofnplexi_ties of deferred variable annuities, which can cause confusion both for the
 individuals whio sell them and for the customers who purchase dr exchange thém.“
Despite issuing Notiées to Members, Regulatory and Compliance Alerts, and Investor
Alerts, NASD found that these problems cqntinue to exist.} 2_ NASD stated that recent
joint reviews with the Commission, as well as NASD examinations and enforcement
-actions, demonstrate that an informal approach has not been sufficiently effective at
curbing the sales practice abuses in this area.’®
NASD also discussed its “measured approach” to the rulemaking process.”* After
NASD determined that a rule specific to deferred variable annuities was necessary aﬁd

appropriate, it issued Notice to Members 04-45 (June 2004) to solicit comments from the

public prior to submitting the proposed rule to the Commission.” In addition, NASD

sought input on the proposal from five NASD standing committees, including two

49 Id. at 2.
50 d.
St g,
52 Id.
53 Id.
>4 Id. at 3.
55 Id.
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;:ommittees with sﬁbj ect rhatter exi)ertise in variable annuities.‘5 6 NASD Regulation,
Inc.’s Board of Directors then approved the proposal and NASD’s Board of Governors
had an opportunity to ré\}iew it.>” NASD modified the proposed rule ir; light of
comments it recei'ved from all of these sources prior to filing it with the Cofnm_ission.5 8 |

In addition, NASD stéted that ﬁothing in Section 15A, Section 19, or any other
 provision of the Act requires it to generate a competitive impact statement or otherwise
éngage ina cost/be'neﬁf analysis.”® It also noted that, as required under Section 19(b)(1)
of the Act, © NAS.D submitted to the Commission a concise general statement of the
b‘asis and purpose of the proposed rule.* |

As discussed in Part IV below, in approving a proposed NASD rule, the -
Commission must find that the rule is consistent with the requirements of Sections
15A(b)(6) and 15A(b)(9) of the Act. Section 15A(b)(6) requires, among other things, the
rules of a nationai securities association to be designed to prevént fraudulent and
manipulative acts and practices, to promote just and equitable principles of &ade, and, in

general, to protect investors and the public interest.’? Section 15A(b)(9) provides that

36 Id. at 4.

7 Id. at 4. NASD noted that its Board of Governors is composed of both industry
and non-industry members and that one member must be a representative of an
insurance company. Id. at 4, nt. 6. Similarly, NASD Regulation, Inc.’s Board of

. Directors is composed of both industry and non-industry members, and one
- member must be a representative of an insurance company or an affiliated NASD
Member. Id. at 4, nt. 6.

58 Id. at 4.
9.1, _
60 15 U.S.C. 785(b)(1).
61 NASD Response Letter at 4.

, 62 15 U.S.C. 780-3(b)(6). See also 15U.S.C. 78¢(f) (the Commission must consider
whether the action will promote efficiency, competition and capital formation

13



proposed rules may not create a “burden on competition not necessary or appropriate in

- furtherance of the purposes of [the Act].”® NASD addressed the consistency of the

proposed rule with these requirements, stating:

NASD believes that the proposed rule will enhance firms’
compliance and supervisory systems and provide more
comprehensive and targeted protection to investors
regarding fraud and manipulative acts, promote just and

equitable principles of trade, and increase investor

protection. . . . Like all regulation, NASD’s rules often
impose compliance obligations on the regulated entities. In
every case, the compliance burdens associated with a new
rule will vary from firm to firm depending on the firm’s
customer base, business model, and a variety of other
factors. Section 15A(b)(9) of the Act does not, therefore,
require that NASD rules impose no economic burden on
NASD members or burden on competition, but rather that
any such burdens are necessary and appropriate to further
the purposes of the Act . . . . NASD believes that the
proposed rule is consistent with, and promotes the goals of
the Act.% '

B. Comments on Proposed Rule 2821(b) — Reconirriendation Requirementé

. Comments on Proposed Rule 2821(b)(1)(A) — Renumbered Proposed Rule

2821(b)(I)(A)(1)

As proposed in Amendment No. 2, Proposed Rule 2821(b)(1)(A) would have

. required registered representatives to have a reasonable belief that the customer has been

informed of the material features of deferred variable annuities in geheral prior to

recommending a particular variable annuity to a cusvtome_r.65 One commenter stated that

63

64

65

when it is required to consider whether an action is necessary or appropriate in the
public interest). :

15 U.S.C. 780-3(b)(9).
NASD Response Letter at 4-5.

In response to Amendment No. 1, commenters stated this provision would amount
to a de facto requirement to provide written disclosure to customers. Seeg, e.g.,
Letters from Beth L. Climo, Executive Director, American Bankers Insurance

14



the rule should clarify what constitufes the material features of a deferred variable

annuify, and should have a safe harbor to protect good faith attempts to disclose the

required information.®® Some commenters reiterated their support for a plain-English

disclosure document to be provided to investors in addition to the prospectus.®’

The substance of this provision remained the same in Amendment No. 3, but in

response to comments NASD explicitly stated that the type of disclosure required is

generic and not specific to the particular deferred variable annuity being recommended.

The provision now provides that the member or person associated with the member must

have a reasonable basis to believe that “the customer has been informed, in general terms,

of various features of deferred variable annuities

b3l

2. Comments on Proposed Rule 2821(b)(1)(B) — Renumbered Proposed Rule
2821(b)(1)(A)(ii)

66 -

67

Association/ABA Securities Association (Sept. 20, 2005); Carl B. Wilkerson,
Vice President and Chief Counsel, America Council of Life Insurers (Sept. 19,

. 2005) (“ACLI Letter II’), Thomas M. Yacovino, Vice President, A.G. Edwards &

Sons, Inc. (Sept. 20, 2005); Roger C. Ochs, President, HD Vest Financial Services
(Sept. 20, 2005); Michael P. DeGeorge, General Counsel, National Association
for Variable Annuities (Sept. 19, 2005) (“NAVA Letter II’’); Thomas R. Moriarty,
President, Intersecurities, Inc. (Sept. 16, 2005) (“Intersecurities Letter”); Ira D.
Hammerman, Senior Vice President and General Counsel, Securities Industry
Association (Sept. 19, 2005) (“SIA Letter I’); Ronald C. Long, Senior Vice
President, Wachovia Securities, LLC (Sept. 19, 2005) (“Wachovia Letter”).
Commenters also asserted that this disclosure, along with the other disclosures
already provided to investors who purchase or exchange deferred variable
annuities, would be redundant and would overwhelm investors. See e.g., Letter
from Leesa M. Easley, Chief Legal Officer, World Group Securities, Inc. (Sept.8,
2005); ACLI Letter II; Intersecurities Letter; NAIFA/AALU Letter II; NAVA
Letter II; SIA Letter 1.

FSI Letter I1.

See, e.g., Letters from Patricia Struck, President, North American Securities
Administrators Association (July 21, 2006) (“NASAA Letter II); Jill I. Gross,
Director of Advocacy, Pace Investor Rights Project (July 19, 2006) (“Pace Letter

I”); Robert S. Banks, Jr., President, Public Investors Arbitration Bar Association
(July 20, 2006).

15
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As proposed in Amendment No. 2, Proposed Rule 2821(b)(1)(B) would have

required a registered representative to have a reasonable basis to believe that a customer

would benefit from the unique features of a deferred variable annuity prior to

recommending the purchase or exchange of one. Amendment No. 2 included tax-

deferred growth, annuitization and death benefits as a non-exhaustive list of unique

features.

Some commenters stated that the 'standard should be that the customer “could”
benefit from the features because stating that the customer would beneﬁt implies a level
of certainfy and guarantee that cannOf be known at the time of the purchase or -
exchange.68 Other commenters also suggested deleting the modiﬁer ‘“unique,” stating
that the features NASD lists as examples are not unique to deférred variable anmllities.69
In the alternative, one of these commenters suggested that NASD expand the list of
features it gives as examples to include features such as living benefits.”® -

NASD agreed that some other products have features similar to those of a
deferred variable annuity, and in Amendment No. 2 deleted the reference to “unique.”
NASD also adopted commenters’ suggestion to include “living benefits” in the list of
features and modified the proposed rule aécordingly in Amendment No. 3.

3. Comments on Proposed Rule 2821(b)(2)

68 See, e.g., Letter from Ira D. Hammerman, General Counsel, Securities Industry

Association (July 19, 2006) (“SIA Letter II’); ACLI Letter IV; NAVA Letter IIL.
' These commenters noted that this comment is also applicable to Proposed Rule
2821(c)(1)(A). See supra note 120.

% See, e.g., ACLI Letter IV; CAI Letter IT; FSI Letter Il; NAVA Letter ITI. These
commenters noted that this comment is also applicable to Proposed Rule
2821(c)(1)(A). See supra note 120. '

70 CAI Letter IL

16



The proposed rule would require registered representatives to make reasonable

efforts to obtain a variety of information about a customer, including age, financial

situation and needs, liquid net worth and intended use of the deferred variable annuity,

prior to recommending a purchase or exchange of a deferred variable annuity to that

customer.”’ A number of commenters raised interpretive issues about or questioned the

relevance of particular information. > NASD declined to amend this provision in

~ response to these comments.

71

72

In response to Amendment No. 1, some commenters urged NASD to eliminate
this provision, stating that NASD Rules 2310 and 3110, as well as Rule 17a-
3(a)(17)(1)(A) under the Act, should govern the information that members are
required to gather in making recommendations to purchase or exchange deferred
variable annuities. See e.g., Letters from Daniel A. Riedl, Senior Vice President
and Chief Operating Officer, Northwestern Mutual Investment Services (Sept.16,
2005) (“NMIS Letter”’); M. Shawn Dreffein, President and Chief Executive
Officer, National Planning Holdings, Inc. (Sept. 9, 2005); John L. Dixon,
President, Pacific Select Distributors, Inc. (Sept. 16, 2005); NAVA Letter II.

Three commenters stated that the proposed rule should not require a registered
representative to obtain information if the customer declines to provide it upon
request. Letter from Kerry Cunningham, Head of Risk Management, ING
Advisors Network (July 20, 2006) (“ING Advisors Letter II”); ACLI Letter IV;
FSI Letter II. One commenter stated- that the information should be obtained
during the sales process and not necessarily before any recommendation is made.
ING Advisors Letter II. One commenter stated that the registered representative
should make a reasonable effort to determine overall investment objectives but
not intended use. Id. A number of commenters questioned the difference
between the intended use of a deferred variable annuity and the customer’s
investment objective. See, e.g., Letters from Timothy J. Lyle, Senior Vice
President and Chief Compliance Officer, Contemporary Financial Solutions

(July 19, 2006) (“Contemporary Financial Letter”); Timothy J. Lyle, Senior Vice
President and Chief Compliance Officer, Mutual Service Corporation

(July 19, 2006) (“Mutual Service Letter 11”); FSI Letter II; ING Advisors Letter
II. Some commenters suggested that a customer’s life insurance holdings are not
relevant to a deferred variable annuity suitability analysis. See, e.g., CAI Letter
IT; Contemporary Financial Letter; FSI Letter II; Mutual Service Letter II; NAVA
Letter III; Sorrento Letter; SIA Letter I1.

17



' ' | 4. Comments on 'Prop,osbed Rule 2821(0) - Princﬁpal Review and Approval
| . a. General Comments
As proposed in Amendment No. 2, the principal review and approval
| -requirements of paragraph (c) would have applied tol both recommended and non-
reconﬁnended' transactions.” Conﬁnénters stated that the factors é registered ﬁrincipal
considers should adequately reﬂecf‘ tﬁe differences between recommendéd and non-
recommended transactions.”* These commenters noted that if a transaction is not
recommended, a principal may not‘haye information regarding a customer’s overall
investment portfolid and would need to reQueét that information from the customer.”
In Amendment No. 3, NASD noted some commenters stated that customers
should be free to decide whether they want to purchase a deferred variable annuity, and
thus the proposed rule’s principal review requirements should not apl;ly to non-
' - recommended ‘transactions.% NASD agreed that a fully informed customer should be

able to make his or her own investment decision and modified this portion of the

3 In response to Amendment No. 1, some commenters objected to requiring

. principal review of transactions that are not recommended. See, e.g., Letters from
Frances M. Stadler, Deputy Senior Counsel, Investment Company Institute (Sept.
19, 2005) (“ICI Letter””); Henry H. Hopkins, Darrell N. Braman and Sara
McCafferty, T. Rowe Price Investment Securities, Inc. (Sept. 19, 2005) (“T. Rowe
Price Letter”); NMIS Letter. One commenter noted that the information that
would be needed for a principal review is not currently required to be collected
for non-recommended annuity transactions. See T. Rowe Price Letter. Some
commenters also stated that requiring review for non-recommended transactions
would allow principals to second guess investors’ decisions. See, €.g., ICI Letter;
NMIS Letter.

o See Letter from Darrell N. Braman, Vice President and Associate Legal Counsel
and Sarah McCafferty, Vice President and Associate Legal Counsel, T. Rowe
Price Associates, Inc. (July 19, 2006) (“T. Rowe Price Letter II”’); ICI Letter II. A

75 ICI Letter IT; T. Rowe Price Letter II.

7 Amendment No. 3 is available on NASD’s Web site at
‘ : http://www.finra.org/web/groups/rules_regs/documents/rule_filing/p017909.pdf.
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proﬁosed rule. As amend'éci, a registered prinéipal “may authorize the processing [of a
non-recommended transaction] if the registered principal d'et'etmines that the transaction
was not recommended aﬁd that the customer, after béing infotmé_d of the reason why the
registered principal has n_of approvéd the transaction, afﬁnﬁs_that he or she wants to
proceed with the purchase or exchange .of the deferred vaﬁable annuity.””’

Two commenters took the position that the supervisory requiremenfs of .the
proposed rule would run counter to established legal principles and the_ fules, systems,
and divisions of responsibility already in place.”® Oné of these commenters stated that
the proposed rule would irhf)ose affirmative duties upon supervisory and compliance
personnel to make individualized suitability determinatioﬁs, in pontraventibn of the letter
and spirit of Section 15(b)(4)(E) of the Act.”

Another commenter stated that the proposed rule should provide specific
standards for principal review of age, liquidity needs, and the dollar amount iﬁvolved. 80
In that commenter’s view, permitting firms to set their own standards would invite

abuse.®! NASD’s initial filing®? with the Commission and Amendment No. 1¥* would

7 See Proposed Rule 2821(c).

8 See NAIFA/AALU Letter II; NSCP Letter. In response to Amendment No. 1,
several commenters stated that the proposed principal review requirement was
unduly duplicative of NASD Rule 3110. See Letters from Deirdre B. Koerick, -
Vice President, Lincoln Investment Planning, Inc. (Sep. 19,-2005); Jennifer B.
Sheehan, Assistant Vice President and Counsel, Massachusetts Mutual Life :
Insurance Comp. (Sept. 19, 2005); ACLI Letter IV; NAVA Letter II; SIA Letter
II. ' .

7 NSCP Letter.
80 Pace Letter II. *
81 I_d.

2 NASD’s initial filing is available at
http://www.finra.org/web/groups/rules_regs/documents/rule filing/p012780.pdf.
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have required members to establish standards with respéct toa variéty of factors,
including the customer’s agé and the extent to which the amount of fnoney invested in the
deferred variable annuity exceeds a sfated percehtage»of the customer’s net woﬂﬂ.
NASD stated in Am¢ndment No. 2 that “while conceptually appeaiihg, the establishment
of specific thresholds would unnecessarily limit a firm’s discretion in establishing
procedures that adequatély address its overall operations. NASD did not intend to require |
a firm to fej ect all deferred variable annuity traﬁsactions involving persdn over a
particular age or dollar amounts over a particular level. Rather, NASD intended only that
principals consider the hi ghlighfed factors as part of their review,l which is a facts and
circumstances inquify.”84-

b. Comments on the Timing of Principal Review -

Amendment No. 2 would have required regi_steréd principals to review all
purchéses .and exchanges of d.eferred variable annuities no later than two business days
folloWing the date when the cﬁstorﬁer’s application is transmitted to the issuing insurance
company.®> Two commenters stated that the basis for the two-day timeframe is arbitrary

and has not been explained or justified.*® A few commenters viewed the proposed rule as

,prioritizing speed over diligence without adequate justification.’’” One commenter stated

8 See supra note 4.

84 Amendment No. 2 is available on NASD’s Web site at
http://www.finra.org/web/groups/rules_regs/documents/rule__ ﬁhng/p016480 pdf.

85 Pursuant to Amendment No. 1, registered principals would have been required to

review all purchases and exchanges prior to transmitting a customer’s apphcatlon
to the issuing 1nsurance company for processing.

% See ACLI Letter IV; FSI Letter IL.

8 See, e.g., FSI Letter II; NAIFA/AALU Letter II; NSCP Letter. Another
commenter stated that difficulty complying with the timeframe would force some
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that the timeframe was intended to allow principals to catch uﬁéuitable sales before a
contract has been issued, but contracts may be issued before the principal’s review is
‘completed even under the revised timeframe.** ‘One commenter stated that “free look™
f)rovisions that are available under some states’ insurance laws offer a greater opportunity
to redress unsuitable sales.*
Numerous commenters stated that it would be difﬁcult to comply with the revised
timeframe.”® Two commenters remarked that the supervisory review timeframe does not
- take into account the varied business models of member firms.”! These commenters
stated that in some instances, the registered principal who reviews transactions is
stationed at the issuing insurance company.” In those instances, the commenters stated

that those individuals might not be able to serve as the reviewing principal because the

broker-dealers to cancel contracts once the insurance company has already issued
them. See CAI Letter 11

88 CAI Letter I1.

89 ACLI Letter IV. In NASD’s initial filing with the Commission, it disagreed with
commenters who suggested that state-required “free look™ periods make early
principal review unnecessary. NASD explained that a “free look” period allows
the customer to terminate the contract without paying any surrender charges and

‘receive a refund of the purchase payments or the contract value, as required by
applicable state law. Free-look periods, which vary by state law, typically range
from ten to thirty days. NASD went on to state that allowing a suitability analysis
to be reviewed by a principal long after an insurance company issues a deferred
variable annuity contract would be inconsistent with an adequate supervisory
system and would make it difficult for a member to quickly identify problematic
trends. NASD’s initial filing is available on its Web site at
‘http://www.finra.org/web/groups/rules_regs/documents/rule_filing/p012780.pdf.

%0 See, e.g., CAI Letter II; Contemporary Financial Letter; FSI Letter 1I; ING

Advisors Letter II; Mutual Service Letter II; NAVA Letter III; NSCP Letter;
Sorrento Letter. .

o See NSCP Letter; T. Rowe Price Letter II.
92 Id.
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triggering eveﬁt is the transmission to the insurance company.93 One commenter also
noted that the proposed rule would not accommodate instances in which the application is
transmitted to the issuing insurance company and the member firm simultane(')usly.94

Commenters stated that it would be especially difficult to corﬁply with the
proposed timeframe when the principal needs to get additional information from the
~ customer, registered representative, or Office of Supervisory Jurisdiction (*OSJ”)
manager.95 One cbmmentef stated that fear of missing the deadline may discourage
principals from seeking this additional information.”® Another commenter suggested that
a review should be required to take place no later than twd buéiness days following the
date the member transxﬁits the application or no later than two business days after receipt
by the insurance company to accommodate instances in which the customer sends the
application directly to the insurance company.”’

In Amendment No. 4, NASD modified the proposed rule to further address these

comments.”® As amended, the proposed rule would require a principal to review the

93 I_d

o4 NSCP Letter. This commenter noted that when this occurs, the application is
reviewed by the insurance company and the member firm simultaneously.

_95 See, e.g., CAI Letter II; Contemporary Financial Letter; FSI Letter II; ING
Advisors Letter II; Mutual Service Letter II; NAVA Letter III; NSCP Letter;
Sorrento Letter. '

% CAI Letter IL
97 T. Rowe Price Letter II. |

% NASD also amended the timing or principal review requirement in Amendment
No. 3. That amendment would have required principals to review the transaction
no later than two business days after the application was sent to the issuing
insurance company if no additional contact was necessary with the customer or
the registered representative. If additional contact was needed with either the
customer or the registered representative, then review would have had to be
completed within five business days of the application being sent to the issuing
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transaction pﬁor to transmitting a customer’s applicatioh to the issuing insurance
company for process‘ing, but no later than seven business days after the customer signs
the application.” |

| One commenter addressed the safeguarding of customer funds during the
principal review and stated that “clarification is needed regarding the degree of flexibility
afforded to firms with respect to the safekeeping of customer funds during the review

period. Rather than dictating specific procedures, firms should be permitted to design

insurance company. The Commission received several comments on this timing
provision, all of which are available on the Commission’s Internet Web site
(http://www.sec.gov/rules/sro.shtml.) Commenters stated that the limited review
period in Amendment No. 3 was problematic and arbitrary. These commenters
also suggested requiring principal review to be completed within a reasonable
time period, not to exceed the expiration of the free look period, following the
date the broker-dealer transmits the application to the issuing insurance company.
See e.g., Letter from Dale E. Brown, Executive Director and CEQ, Financial
Services Institute (Mar. 5, 2007) (“FSI Letter III”); Letters Type E and F.

Comments addressing subparagraph (b)(1)(A) of Amendment No. 3 stated that
requiring registered representatives to “determine” whether a transaction was
suitable, rather than having a “reasonable basis to believe” it, raised the bar for
suitability determinations. See e.g., FSI Letter III and Letters Type E and F. In
Amendment No. 4, NASD revised this language to require registered
representatives to have “a reasonable basis to believe” that the deferred variably
annuity is suitable.

Commenters also stated the reference in subparagraph (b)(1)(A)(i) to the
“various” features of deferred variable annuities created an “unacceptable level of
ambiguity” and that the prior proposal’s use of “material” features was preferable.
See e.g., FSI Letter III and Letters Type E and F.

In response to Amendment No. 4, commenters requested that the Commission
seek additional comment on the proposed rule. Letter from Clifford Kirsch,
Sutherland Asbill and Brennan LLP on behalf of Committee of Annuity Insurers
(April 9, 2007) (“CAI Letter III); Letters Type G and H. One commenter stated
that commenters have not had an opportunity to address whether Amendment
No. 4 causes any unintended consequences regarding the safeguarding of
customer funds at the broker-dealer for as many as seven days and to provide
feedback regarding the contours of the proposed no-action relief from Exchange

- ActRules 15¢3-1 and 15¢3-3. CAI Letter III. See also infra notes 101-112 and

- accompanying text.

99
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procedures tailored td their business model.’;ldo Exchange Act Rule 15¢3-3 requires
broker-dealers to safeguard customer funds and sécurities. While Rule 15¢3-3 requires
that a broker-dealer promptly forward checks and include as a credit in the réserve
formula all custOmér free credit 5alancés, it does not specify any specific procedures that
a broker-dealer ﬁmst use to be in compliance with the rule. Rather, it allows a broker-
dealer to tailor its procedures to its particular business model. NASD Rule 2821 will ﬁot
affect the applicability of Exchange Act Rule 15¢3-3 with respect to the safeguarding of
customer funds. |

The Commission alsd received comments on the timeframe for principal review
proposed in Amer.ldment‘No. 4.101 Some commenters addressed NASD’s requested no-
~action relieﬂ()2 and highlighted related implementation issues.'%

One cominente'r addressed situatioﬁs in which an insurer’s contract issuance unit
is physically resident at the same location as one of the insurer’s captive broker-dealer
offices, and both areas share pefsonnel with one another.'®* 1t asked for clarification of
whether receipt of customer applications by broker-dealer personnel for principal review
in thése co-located situations would be consideréd a transmittal to the issuing insurance
company for processing under proposed Rule 2821(c).'®> NASD responded by stating

that in these situations “[it] would consider the application “transmitted” to the insurance

100 CAI Letter III

101 Letter from Eric A. Amold and Clifford E. Kirsch, Sutherland Asbill and Brennan
LLP on behalf of Committee of Annuity Insurers (May 24, 2007) (“CAI Letter
IV”); Letters Type G and H. '

102 See supra note 21.

103 See CAI Letter IV.
104 1d.
105 m.
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company only when fhe broker-dealer’s principai, écting as such, has approved the
transaction, providc_ed that the affiliated broker-dealer ensures that arrangements and
safeguards exist to prevent the insurance cofﬁpany from issuing the contract prior to4 |
principal approval by the _broker-deale.r.106 |

The Commission believes that NASD can address impiementation issues, to the
extent they arise, during the proposed six month implementation period. Nofably, i:he
- revised timeframe in Amendment No. 4 is substantially similar to the timeframe that
NASD proposed and that the Commission published for comment in Amendment No. 1,
which would have required a principal to review a transaction prior to‘ sending the
application to the insurance company for processing. The Commission received
numerous comments on the timing of pﬁncipal review provision as it was proposed in
Amendment No. 1.'7 While some commenters supported it because they believed it
would give principals sufficient time for a thoréugh review and provide greater

assurances that unsuitable transactions would not be consummated,'

others objected to
1it.!% Some commenters were concerned that members would be subject to liability for

market changes affecting the value of the deferred variable annuity during the delay for

106 See Letter from James S. Wrona, Associate V1ce President, F INRA
- (Aug. 10, 2007).

A summary of these comments addressing Amendment No. 1 was published in
the Federal Register along with the Commission’s notice of Amendment No 2.
See supra notes 4 and 6.

Letters from Patricia Struck, President, North American Securities Administrators
Association (September. 20, 2005) and Rosemary J. Shockman, President, Publlc
Investors Arbitration Bar Association (Sept. 9, 2005). ’

109 See, e.g., Letters from W. Thomas Conner and Eric A. Arnold, Sutherland Asbill
& Brennan on behalf of The Committee of Annuity Insurers (Sept. 19, 2005)
(“CAI Letter I); John S. Simmers, CEO, ING Advisors (Sept. 19, 2005) (“ING
Letter I’); ACLI Letter II; NAVA Letter I

107

108
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supervisory review.''’ Some commenters stated that a delay in pﬁcing the contract
would bé unfair to customers.!!’ Others stated that the timing deadline would require
costly reprogramming of broker-dealers’ electronic processing systems that forward
contracts to the insurance company. and the registered represéntative’s home office at the
same time.'!?

One commenter stated that the interaction of this provision with other
Commission and NASD rules could Hmit é firm’s ability to re;/iew appliéations
thoroughly.'"3 Ancﬁher stated that time-linking the applicat_ion‘process with supeﬁisow

“review would impair the goal under the Investment Company Act of 1940 of timely
processing.'"*

A few commenters stated that the time deadline would not work in the context of
direct sales because in those sales an insurance company may not know of an applicant’s
interest in a deferred variable annuity.until it receives the application.l.15 Another stated

that the timing deadline would not take into account situations in which the registered

10 Letters from Denise M. Evans, General Counsel, Associated Securities Corp.
(Sept. 19, 2005) (“Associated Securities Letter”); John L. Dixon, President,
Pacific Select Distributors (Sept. 16, 2005) (“Pacific Select Letter”); and Julie
Gerbert, Vice President, United Planners’ Financial Services of America
(Sept. 19 2005) (“United Planners Letter”). '

11 ACLI Letter II; Pacific Select Letter; and United Planners Letter.
12 CAI Letter I; NMIS Letter. |

113 ING Letter I.

14 ACLI Letter I1.

13 CAI Letter I; NAVA Letter II; T. Rowe Price Letter I. In direct sales, customers
may apply for an annuity contract by calling the insurance company or by
completing an application on the internet. NAVA Letter II. Receipt of the
application is frequently the first time the insurance company even knows that the
customer has filled out an application. Id.
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principal is housed in the insurance company.'*® 5

A few commenters also stated that their current supervisory structure as an Office
of Supervisory Jurisdiction would be incapable of deéling with the prior approval
fequirement and they would be forced to eliminate this form of supervisory structure. 7
One commenter stated the requirement could overwhelm principals,118 and another stated
that it would require members to allocate two to three times the supervisory staff for
deferred variable annuities than for any other product.119

c. Proposed. Rule 2821(c) — Principal Review and Apprdval

In Amendment No. 2, NASD listed a variety of factors that a registered principal
would be required to consider in reviewiﬁg the purchase or exchange of a deferred
variable annuity. In Amendment No. 3, NASD modiﬁed this provision to require

registered principals to consider all of the factors that a registered representative must

consider in Proposed Rule 2821(b) (“Recommendation Requirements”) and eliminated

16 NMIS Letter.

17 Letter from Shawn M. Mihal, Chief Compliance Officer, Great American
Advisors (Sept. 19, 2005) and ING Letter [. These comments were submitted in
response to Amendment No. 1, which would have required principals to review
customers’ applications prior to transmitting them to the issuing insurance
company for processing. The commenters assumed that there would be no relief
from Rules 15¢3-1 and 15¢3-3, and thus broker-dealers would have to forward
checks (along with applications) to the insurance company by noon of the next
business day after receiving those checks. Based on this assumption, the
commenters indicated that there would not be sufficient time for representatives
to forward the paperwork to the OSJ manager and the OSJ manager to review the
application within the time parameters required by Rules 15¢3-1 and 15¢3-3.
These timing concerns have been addressed by the Commission’s exemptions
from Rules 1’5¢3-3 and 15¢3-3 to allow NASD members to comply with the
proposed rule without becoming fully subject to Exchange Act Rule 15¢3-3 and
being required to maintain higher levels of net capital in accordance with Rule
15¢3-1. See Exchange Act Release No. 56376 (Sep. 7, 2007). |

118 Wachovia Letter.

19 Associated S(_-:curities Letter,
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the references to the conSidetations in subparagraph (c)(1) (“Principal Review and
Approval”) of the proposed rule. NASD also moved the considerations relating to
exchanges that were in subparagraph (c)(1)(D) of ‘Amendment No. 2 to paragraph (b) in -
Amendments Nos. 3 and 4. By doing this, NASD added these determinations to those
factors a registered representati\te must consider and retained them as considerations for
principal review.

i. Comments on Proposed Rule 2821(c)(1)(A) as Amended by
Amendment No. 2 — Principal Review and Approval

The rule, as amended by Amendment No. 2, would have required principals to
consider the extent to which the customer would benefit from the unique features of a
deferred variable annuity. A number of commenters remarked that their comments on
proposed Rule 2821(b)(1)(B) are equally applicable to this provision and that “would”
should be changed to “could” and that the modifier “unique” should be deleted.*° In‘
response to comments, NASD changed “‘unique” to “various.” As amended by -
Amendment No. 3, the rule would require registered principals to have a reasonable basis
to believe that the eustomer has been informed, in general terms, of the verious features
of deferred variable annuities.'?"

ii. Comments on Proposed Rule 2821(c)(1)(C) as Amended by
Amendment No. 2 — Principal Review and Approval

The rule, as amended by Amendment No. 2, would have required principals to
consider the extent to which the amount of money invested would result in an undue

concentration in a deferred variable annuity or deferred variable annuities in the context

120" See, e.g., ACLI Letter IV; FSI Letter II; NAVA Letter III; SIA Letter I See also
supra notes 68 and 69.

121 See Proposed Rule 2821(b)(1)(A)(1).
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of the customer’s overall investment portfolio. Two commenters stated the term “ﬁndue
concentration” is imprecise and capable of multiple intei'pretations.122 Some commenters
also viewed the proposed requirement to consider the customer’s liquidity needs as
subsuming the apparent intent of this provision.'? In Amendment No. 3, NASD deleted
this provision.

iii. Comments on Proposed Rule 2821(c)(1)(D)(ii) as Amended by
Amendment No. 2 — Principal Review and Approval

The rule, as modiﬁeci‘By Amendment No. 2 would have required registered
pﬁncipals to consider the extent to which the customer would benefit from any potential
product enhancements and improvements in the case of an exchange of a deferred
variable annuity. One commenter stated that “would” shbuld be changed to “could”
becauée whether a customer benefits is determined years after the contract is purchased
and depends on market performance.* In Amendment No. 3, NASD deleted this
specific paragraph, but, provided in paragraph (b) (“Recommendation Requirements’)
that principals must consider, in the case of an exchange, vwhether the customer would
benefit from any potential product enhancements and improvements in their review.'?

iv. Comments on Proposed Rule 2821(c)(1)(D)(iii) as Amended by
Amendment No. 2 — Principal Review and Approval

The rule, as modified in Amendment No. 2, would have required principals, in the

case of an exchange of a deferred variable annuity, to consider the extent to which the

122 See, e.g., NAVA Letter III; ACLI Letter IV. Two other commenters noted that
NASD should provide more guidance on what would amount to an “undue
concentration” because deferred variable annuities often take significant portions
of a customer’s assets. See FSI Letter II; Sorrento Letter.

122 See, e.g., ACLI Letter IV; CAI Letter II; NAVA Letter II1.
124 See NAVA Letter II1.
125 See Proposed Rule 2821(c) and Proposed Rule 2821(b)(1)(B)(ii).
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customer’s account has had another deferred Qariable annuity exchange within the
pfeceding thirty-six months. One commenter, while supporting this provision, believed
that the registered principal should also review the total sales production of variable
anﬁuities of associated persons to detect unsuitable sales and other pofentfal abusves.126 A
number of commenters stated that it would be difficult to comply with this -
requirement.'*’ In their view, principals may héve a‘difﬁ.cult time obtaining this
information, éspecially if the exchange occurred at another broker-dealer.'”® These
'co‘mmenters also stated that customers may not want to share this kind of information,
citing privacy concerns or policy concerns with the other broker-dealers.'*

One commenter stated that the proposed rule should specify whether principals
have to collect information on exchanges that occurred at the reviewing firm only or also
on exchanges that occurred at other broker-dealers.*® Two commenters argued that the
proposed rule should clarify whether a registered principal is only obligated to consider
prior exchange information if it is available to him or her at the time of his or her
revie\‘v.131
- One commenter stated that the provision would impose'substantial administrative

and supervisory costs on broker-dealers, which would have to implement cumbersome

126 See NASAA Letter IL
127 See, e.g., CAI Letter II; Contemporary Financial Letter; FSI Letter II; Mutual
Service Letter II; Sorrento Letter; T. Rowe Price Letter I1.

128 Id. o

129 d .
130 See CAI Letter I1. |

131 See Coﬁtemporary Financial Letter; Mutual Service Letter II. -
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132 Another commenter stated the proposed

and expensive additional surveillancve tools.
rulé should clarify the level of inquiry and documentation necéssary té comply with this
provision.'® In Amendment No. 3, NASD eliminated this specific provision, bilt
provided in paragraph (b) (“Recommendation Requiremenfs”) that principals must

- consider, in thé case of exchange, the extent to which the customer account has had
another deferred variably annuity exchange within the preceding thirty-six months.'** -

- NASD has stated that it will announce the effective date of the proposed rule changé, in a

Notice to Members to be published no later than 60 days followmg Commission approval

and that the effective date will be 120 days following pubhcat1on of the Notlce to
Members announcing Commission approval. NASD has indicated that it may address the
type of implementaﬁon issues commenters raised with respect to determining whéther a
customer’s account has had a deferred variable annuity exchange within the preceding 36

months in connection with that Notice to Members.

d. Comments on Proposed Rule 2821(c)(2) - Pr1n01pal Review and
Approval

The proposed rule would require the registered principal who reviewed and
approved, rejected, or authorized the transaction to document and sign the determinations
that he or she is required to make pursuant to subparagraph (c) of fhe proposed rule.

As proposed in Amendment'N;). 2, the principal who approves a transactidn
would have been required t>0‘ sign the regisfered representative’s suitability detennination.

One commenter stated that this provision s_hould be eliminated because “it would

32 See NSCP Letter.

¥ See CAI Letter IL.
134 See Proposed Rule 2821(c) and Proposed Rule 2821(b)(1)(B)(iii).
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establish an unprecedentéd standard of requiring principals to fully endorse all of the
_considerations leading to the salespersons’ recommendations.”* In this cor'nmentef’s
view, the principal’s role should be to afﬁrm the fact that thé saleéﬁerson elicited |
information for completion of the suitability dovcuments.13 6 In Amendment No. 3, NASD
‘eliminated the requirement that registered pﬁncipals sign the registered representative’s
suitability determinations.
. 5. Comm‘ents on Proposed Rule 2821(d) — .Supervisory Procedures

The rule, as modified by Amendmenf No. 2, would have required fnembers to
implement procedufés aﬁd require prin;:ipals to consider whether the associated person
effecting the transaction ilas a particularly high rate of effecting deferred variable annuity
exchangés.

Two commenters argued that the phrase ‘»‘particularly high rate” is vague and
unworkable.'>” A number of commenters noted that the proposed rule implies that
pﬁncipals would have to implement a trans_action—by—transaétion review and stated t}.1at.

* members should be able to rely on exception reports as an effective solution to unsuitable
exchangc:s.13 8 One .comménter also requested clarification regarding what should happen
if a registered representative does have a particular high rate of exchanges.139 NASD
modified this prdvision in Amendment No. 3, eliminating the reference to a “particulafly ‘

high rate” of exchanges.

B35 See ACLI Letter IV.

136 Id.

37 See ACLI Letter IV; FSI Letter I1.

133 See ACLI Letter IV; CAI Letter II; FSI Letter [I; NAVA Letter III.

139 See CAI Letter II. The commenter questioned whether the principal has to reject
the transaction or just give it closer scrutiny. » '
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- 6. Comments on Proposed Rule 2821(e) — Training

‘As provided in Amendment No. 2, members wduld be required tb develop and -
docunient specific training policies or progfams reasonably designed to ensure that |
associated persons who effect ahd registered principéls who review transactions in k
deferred variable annuities coxﬁply with the requiremehts of the proposed rule and that
they understand the mateﬁal. features of deferred variable annuities. Several commenters
quéstioned the need for this specific requirement, as well as thé standards applicable to
the training.!*® NASD declined to amend this pfovision in response to comments.

7. NASD’s Response to Comments

As discussed above, in response to the comments received on Amendment No. 1

- NASD amended portions of the proposed rule and responded to comments. NASD also

filed a response to the comments received on Amendment No. 2 with the Commission
addressing concerns regarding the need for the proposed rule, the regulatory process that
NASD undertook in developing the proposed rule, and the statutory requirements for

SRO rulemaking."*' In Amendment Nos. 3 and 4, NASD further responded to comments

- and moedified the proposed rule.

IV. Discussion and Commission Findings

0 One commenter stated there is no need for additional training requirements

because NASD Rule 2310 requires registered representatives to understand the
material features of the products they sell. See FSI Letter II; Letter Type C.

" Other commenters believed this provision is duplicative of the Firm Element
portion of NASD’s continuing education requirements. See, e.g., 1st Global
Letter II; FSI Letter II. One commenter believed the training requirements would
interfere with members’ efficient and effective allocation of training resources.
See FSI Letter II. A number of commenters also suggested members’ programs
be held to the standard of being “reasonably designed to achieve compliance”
with the proposed rule. See, ¢.g., Contemporary Financial Letter; ING Advisors
Letter II; Mutual Service Letter II. '

‘ l See NASD Response Letter
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The Commission has reviewed carefully ProI;osed Rule 2821, thé comments, and
NASD’s responses to the comments, and believes that NASD has responded
~ appropriately to the concérns raised by the commenters. The Commission finds that
Proposed Rule 2821, as amended, is consistent with the requirements of the Act and the
~ rules and regulations thereunder _applicable to a national securities associatioﬁ, and, in
particular, with Section 15A(b)(6) of the Act, whjch requires, among other things, that
the rules of a national securities association be designed to prevent fraudulent and
| manipulative acts and practices, to promote just and equitable principles of trade, and, in
general, t.o protect investors and the public interest.'*

Over approximately the past three years, the majority of informal actions broﬁght
against broker-dealers as a result of NASD examinations of variable annuity salés have
involved the failure to establish or follow written supérvisory procedures.'*® During this
time period, NASD also brought numerous enforcement actions charging broker-dealers
with failing to supervise sales of variable annuities.'** In addition, NASD’s examinations
found a substantial number of unsuitable recommendations and instances of failing to
obtain customer account information.'** It also brought numerous enforcement actions
for making unsuitable recommendations. '

The proposed rule is designed to curb sales practice abuses .in deferred variable

annuities. Its recommendation requirements provide a specific framework for a broker-

2 15U.8.C. 780-3(b)(6).

143 See infra note 148.

144

See infra note 150.
145 See infra note 148. ’
146 See infra note 150.
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‘

d'ealer.’s suitability analysis of these securities. By setting forth factors_tliat a broker-
dealer must speciﬁcall.y consider in recommending deferred variable anhuities and
requiring the registered representative to obtain certain information from his or her
customers, the proposed rule should improve communications between registered
representatives and customers regéfding these securities. The supervisory review
component should foster a thoroﬁgh analytical review of every deferred variable annuity
transaction in a timeframe that will limit the possibility of unsuitablé recommendations
and transactions. The prop(')sedv rule as a whole is geared to protecting inveétors by
requiring firms to implement more robust compliance cultures, and to give clear
consideration of the suitability of these complex products.

Commenters asserted that the proposed rule, because it is product specific, would
result in significant burdens on competition. Pursuant to the Act’s requirement, the
Commission has considered the impact of Proposed Rule 2821 on efficiency, competition
and cépital formation,m as well as whether the rule would impose any burden on
competition not necessary or appropriate in furtherance of the Act.'*® We note that other

products, including options and penny stocks, are subject to product-specific regulations,

due to their complexity or their hisvtory of sales practice abuses. NASD has demonstrated

- through its history of examinations, enforcement actions, and guidance to members that

regulating variable annuities like other products has not been sufficient to curb sales
practice abuses. Moreover, we note that the Act allows the Commission to approve a

self-regulatory organization rule that imposes burdens on competition so long as those

47 15 U.8.C. 78¢(f).
48 15U.8.C. 780-3(b)(9).
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burdens are necessary 6r appropriate in furtherance of the purposes of the Act™ We

believe that to the extent the proposed rule imposes burdens on competition, these

burdens are necessary or appropn'ate‘in furtherance of the purposes of the Act, and <

particularly the purpose of protecting investors.

Commenters also expressed the view that Proposed Rule 2821 may impose

compliance costs on broket-dealers that exceed their costs of complying with rulés

applicable to other products. .Thé complexity of deferred variable annuities warrant more

targeted regulation. NASD has attempted over the past few years to address problematic

and unsuitable sales through non-rulemaking means, but has not found that approach to

be successful. We agrée with NASD that Proposed Rule 2821 will lead firms to enhance

their compliance and supervisory systems, which in turn will provide more

comprehensive and targeted protection to investors.150

- While NASD has issued a number of Notices to Members and Regulatory and

Compliance Alerts regaiding the suitability of deferred variable annuities,'*" it continues

149

150

151

Id.

See NASD Response Letter.

See Notice to Members 96-86 and Notice to Members 99-35. In 2002, NASD
issued a Regulatory & Compliance Alert, entitled “NASD Regulation Cautions
Firms for Deficient Variable Annuity Communications,” that, among other things,
discussed NASD’s discovery of unacceptable sales practices regarding variable
annuities. In another Regulatory & Compliance Alert in 2002, entitled
“Reminder—Suitability of Variable Annuity Sales,” NASD emphasized, in part,
that an associated person must be knowledgeable about a variable annuity before
he or she can determine whether a recommendation to purchase, sell or exchange
the variable annuity is appropriate. NASD has also issued a number of Investor
Alerts regarding variable annuities. In 2001, NASD issued an Investor Alert

-entitled “Should You Exchange Your Variable Annuity?” highlighting important

issues that investors should consider before agreeing to exchange a variable
annuity. In 2003, NASD issued an Investor Alert entitled “Variable Annuities:
Beyond the Hard Sell,” which cautioned investors about certain inappropriate
sales tactics and highlighted the unique features of these products.
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to encounter numerous questionable sales practices through its examinations,'** as well as

through its investigations and informal discussions with its members.'>® Just within the

last few years, NASD has brought a number of cases involving failures to supervise,

suitability violations, and misrepresentation in connection with purchases and exchanges

of deferred variable annuities.”>

152

153

154

From July 2004 to April 2007, NASD completed a total of 807 routine
examinations involving the review of variable annuities. See Letter from James
S. Wrona, Associate Vice President, NASD (May 15, 2007) (“NASD
Examination/Enforcement Update Letter”’). These examinations resulted in 92
Letters of Caution, 45 Compliance Conferences, and 4 Acceptance, Waiver and
Consent letters, in which a respondent accepts a finding of a violation, consents to
the imposition of sanctions, and agrees to waive the right to a hearing. Id. While
the majority of these actions involved the failure to establish or follow written
supervisory procedures, a number of actions related to the failure to obtain and
maintain customer account information, unsuitable recommendations, and the
failure to comply with standards relating to communications with the public. Id.
These findings do not include cause examinations, many of which result in formal
action that is captured by enforcement actions, discussed in note 150 below. Id.
Nor do the findings include information from special examination initiatives. 1d.

See NASD Response Letter.

See, e.g., Phillip Nelson, NASD Case No. 2006004829701 (April 3, 2007)
(providing misleading communication to customer regarding a variable annuity);
Victoria C. Smotherman, NASD Case No. 2006003897501 (March 21, 2007)
(fraudulently inducing purchases of variable annuities); Donna Vogt, NASD Case
No. EAF0400730002 (Feb. 21, 2007) (making unsuitable variable annuity
recommendations); Raymond James Financial Services, Inc., NASD Case No.
EAF0400730001 (Jan. 31, 2007) (failing to properly supervise by permitting
producing branch managers to supervise themselves and by not properly
reviewing variable annuity sales and exchanges); Peter F. Esposito, NASD Case
No. 2005002689601 (Dec. 8, 2006) (submitting falsified account information to
his firm concerning the liquidation of a variable annuity); Quick & Reilly, Inc.,
NASD Case No. E102003158301 (Dec. 1, 2006) (failing to supervise variable
annuity sales); Waddell & Reed, Inc., NASD Case No. E062004029603 (Nov. 24,
2006) (failing to supervise sales of variable annuities where unregistered persons
were selling such products); David L. McFadden, NASD Case No.
E2005000226001 (Nov. 15, 2006) (fraudulent and unsuitable sales of variable
annuities, mutual funds, and exchange traded fund shares); CCO Investment
Services, Corp., NASD Case No. E112005014002 (Oct. 16, 2006) (failing to,
among other things, supervise variable annuity sales); Daniel Carlos Lacey,
NASD Case No. E062004000201 (Aug. 11, 2006) (making unsuitable
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recommendations regarding variable annuities exchanges); Michael K. Maunsell,
NASD Case No. 2005001939501 (Aug. 2, 2006) (making unsuitable variable
annuity recommendations); Carole G. Ferraro, NASD Case No. E0520030291
(July 21, 2006) (making unsuitable recommendations regarding variable
annuities); Jerry Swicegood, NASD Case No. 2005002683001 (July 13, 2006)
(falsifying documents related to variable annuity exchanges); Eric J. Brown,
NASD Case No. E112003006903 (June 27, 2006) (making unsuitable -
recommendations and false statements regarding variable annuities); Joseph
Vitetta, NASD Case No. E10200412250 (June 8, 2006) (making unsuitable
recommendation regarding a variable annuity, among other violations); AmSouth
Investment Services, Inc., NASD Case No. E052004025802 (May 24, 2006)
(failing to establish and maintain reasonable supervisory system in connection
with sales of variable annuities and mutual funds); Charles Snyder, NASD Case
No. E112004042001 (May 2, 2006) (making unsuitable variable annuity
recommendations); Frank P. Grasse, No. EL120030533 (April 17, 2006)
(falsifying customer information on variable annuity applications); Tyler M.
Kerrigan, NASD Case No. E0520030355 (March 10, 2006) (recommending
unsuitable variable annuity transactions); Angelisa Savage-Bryant, NASD Case
No. E072004064201 (March 6, 2006) (misrepresentation in connection with a
variable annuity exchange); Brian Carr, NASD Case No. E9B2003043802 (Feb.
22, 2006) (making unsuitable variable annuity recommendations); John Babiarz,
NASD Case No. 2005002047301 (Feb. 10, 2006) (making unsuitable variable
annuity recommendations); Michael Lancaster, NASD Case No. E§A20040995-
01 (Nov. 30, 2005) (making unsuitable recommendations regarding variable
annuity subaccounts); Lawrence LaBine, NASD Case No. C3A20040045 (Nov.
22, 2005) (unsuitable recommendations to five customers involving variable
annuity subaccounts and mutual funds); Mansell R. Spedding, NASD Case No.
E0220030907 (Sept. 21, 2005) (unsuitable subaccount allocation recommendation
for variable annuity); Rita N. Raymer, NASD Case No.E0520030131 (Aug. 16,
2005) (unsuitable recommendations of variable annuities); NY Life Sec., Inc.,
NASD Case No. E0520040104 (July 22, 2005) (failing to adequately supervise
sales of variable annuities and mutual funds); Paul Olsen, NASD Case No.
E3A20030539 (June 23, 2005) (negligently failing to tell customers about fees

_ associated with variable annuity exchanges); Bambi Holzer, NASD Case No.
E0220020787 (June 17, 2005) (negligently misrepresenting certain aspects of
variable annuities); Ilene L. Sonnenberg, NASD Case No. C0520050024 (May
11, 2005) (recommending unsuitable variable annuity); Raymond James &
Assocs., Inc., NASD Case No. C0520050020 (May 10, 2005) (finding that
registered representative made unsuitable recommendations and firm failed to
maintain and enforce written supervisory procedures regarding sales of variable
annuities); Issetten Hanif, NASD Case No. C9B20040086 (Apr. 6, 2005)
(unsuitable recommendations regarding variable annuity and mutual fund
exchanges); Lawrence Labine, NASD Case No. E02020513 (Nov. 19, 2004)
(unsuitable variable annuity recommendation); Edward Sadowski, NASD Case
No. C9B040102 (Nov. 17, 2004) (unsuitable variable annuity recommendation);
James B. Moorehead, NASD Case No. C05040073 (Nov. 11, 2004) (failing to
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rulemaking and show that a “demonstrable problem” exists.

Some commenters expressed the view that NASD must wait before instituting

155 While we believe

NASD’s examinations and enforcement actions over the years clearly demonstrate an

entrenched problem in the sales culture for these products, nothing in the Act requires

NASD to make such a showing. Rather, the Act requires the Commission to determine

that a proposed rule is consistent with the Act and consider whether the proposed rule

155

gather suitability information for variable annuity sales); Juan Ly, NASD Case
No. C07040094 (Nov. 9, 2004) (unsuitable variable annuity switches and
misrepresentations); Jenny Chin, NASD Case No. E04030619 (Oct. 29, 2004)
(misrepresentation and omissions regarding variable annuities); Glenn W. Ward,
NASD Case No. C05040075 (Oct. 14, 2004) (recommending unsuitable variable
annuity); Bernard E. Nugent, NASD Case No. C11040031 (Sept. 1, 2004)
(unsuitable recommendation involving the liquidation of mutual fund shares to
purchase a variable annuity); Samuel D. Hughes, NASD Case No. C07040067
(Aug. 19, 2004) (unsuitable variable annuity switches, unauthorized sub-account
allocations, and misrepresentations); SunAmerica Sec., Inc., NASD Case No.
C05040051 (July 12, 2004) (lacking adequate written supervisory procedures
concerning review of variable annuity and variable universal life contracts); Jamie
Engelking, NASD Case No. E3A020441 (July 2, 2004) (unsuitable variable
annuity recommendation); Pan-American Fin. Advisers, NASD Case No.
C05040034 (June 15, 2004) (failing to have adequate supervisory procedures for
variable annuity sales); Scott Weier, NASD Case No. E04010714 (May 27, 2004)

- (unsuitable variable annuity recommendations); Gregory Jurkiewicz, NASD Case

No. E3A030436 (May 4, 2004) (unsuitable variable annuity recommendation);
Michael H. Tew, NASD Case No.C05040010 (Apr. 7, 2004) (unsuitable
recommendations regarding variable annuities); Steve Morgan, NASD Case No.
E3A020410 (Mar. 12, 2004) (unsuitable variable annuity recommendation);
Donald Lacavazzi, NASD Case No. C11040009 (Feb. 24, 2004) (recommending
unsuitable variable annuity switching); Michael Blandchard, NASD Case No.
C11040005 (Feb. 16, 2004) (unsuitable variable annuity recommendations);
Prudential Inv. Mgmt. and Prudential Equity Group, Inc., NASD Case No.
C05040008 (Jan. 29, 2004) (failing to supervise and maintain accurate records
relating to variable annuity replacement sales); Waddell & Reed, Inc., NASD
Case No. CAF040002 (Jan. 14, 2004) (failing to ascertain suitability of
recommended variable annuity exchanges and failure to supervise). NASD
Enforcement actions are available at
http://www.nasd.com/RegulatoryEnforcement/MonthlyDisciplinaryActions/index
htm.

See supra note 33 and accompanying text.
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'wo.uld promote efficiency, competition and capital formation."*® So long as its proposed
rules meet the requiréments of the Act, NASD can — and indeed should — be proactive in
addressing problems in the sale of securities.

| Some commenters also took the position that fhe proposed rule should be subject
" to a cost/benefit analysis.”>’ The Act sets forth what the Commission must consider in
determining whether to approve a proposed self-regulatory o'rganization rule. It-also sets
foﬁh requirements that the self-regulatory organizations must meet. The Act does not
require a cost/benefit analysis with respect to proposed self-regulatory organization rules
that are filed with, and approved by, the Commission.

As a practical matter, how¢ver, NASD considered the costs and benefits of the
rule as the rule was developed and modified, and NASD’s members were actively
involved in shaping the proposed rule. As NASﬁ stated in its response to comments on
Amendment No. 2 “[i]ndustry niembers are keenly aware of the potential costs and
burdens that can result from mlemakiﬁg and, as is often the case, they raised and NASD
considered such issues at multiple stages of the rulemaking process.”!>

Accelerated Approval of Amendment Nos. 3 and 4

156 15U.8.C. 78¢(d).

157 ‘See supra notes 35-38 and accompanying text.

158 As discussed in detail above, in its response to comments to Amendment No. 2,

NASD noted the steps it went through as it developed the proposed rule prior to
- filing it with the Commission. It published the proposed rule in a Notice to

Members and solicited comment. The proposal also went to five NASD standing
committees (including two committees with subject matter expertise regarding
variable annuities) for consultation and comment. NASD considered the public’s
and the committees’ comments and modified the proposed rule in response. The
NASD Regulation, Inc. Board of Directors then approved the proposed rule and
the NASD Board of Governors had an opportunity to review it. These NASD
boards include members of the broker-dealer and insurance industries. For detail
on the composition of the boards, see NASD’s Response Letter.
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. : As set forfh below, the Commission finds gbod cause to approve Amendment
Nos. 3 and 4 to the proposed rule, as amended, prior the thirtieth day after the date of

publication of the notice of Amendment Nos. 3 and 4 in the Federal Register. The

revisions and clarifications in Amendment Nos. 3 and 4 were made in response to
comments.

In Amendment No. 3, NASD modified the Recommendation Requirements in
paragraph (b) of the proposed rule. Améndment No. 2 required members to have a
reasonable basis to believe the customer has been informed of the material features of a
d¢ferred variabie annuity. NASD revised the proposed rule to specify that a member
must have a reasonable basis to believe that a customer has been infoﬁned “in general
terms of the various features” of deferred variable annuities. NASD made this change in
response to comments to clarify that the customer need only be informed about the

‘ features of deferred variable annuities in general terms, rather tilan be informed about the
specific features of the deferred variable annuify the member might recommend.

In addiiion, in Amendment No. 3, NASD incorporated the factors that a ﬁrm must

“consider when exchanging deferred variable annuities in the recommendation
requirements rather than in the principal review and approval requirements, while
maintaining a requirement that principals consider these factors. NASD also eliminated -
two of the considerations relating to exchanges in response to comments: the extent to

“which the customer would benefit from the unique features of a deferred variable aﬁnuity
and th_e extent to which the customer’s age or liquidity needs make the investment

_ inappropriate. |

Moreover, in Amendment No. 3, NASD revised the proposed rule in response to
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cémments relating to the appliéability of the proposed rule to non-recommended
transactions. NASD clarified that while principals are to treat all. transactions as
recommended, a principal may authorize the processing of a transaction if it determines
fhat the transaction was not recommended and that the customer affirms that he or she
wants to proceed after being informed of the reason Why the registered principél has not
approved the transaction.

In Amendment No. 3, NASD also modified the supervisory procédures provisions
of the rule in response to comments that the term “particularly high rates of effecting
deferred variable annuity exchanges” was vague. NASD revised the proposed rule to
require implementation of surveillance procedures to review associated persons’ rates of
| effécting deferred variable annuity exchanges for consistency with the proposed rule,
other NASD rules and the federal securities laws. NASD also clarified that members
must have policies and procedures reasonably designed to implement corrective measures
to address inappropriate exchanges. -

In addition, in Amendment No. 3, NASD revised the required timéframe for
principal review, which it further revised in Amendment No. 4. As amended by
 Amendment No. 4, the principal must review the application prior to transmitting it to the
issuing insurance company for processing, but no later than seven business days after the
customer signs the application. This “prior to transmittal” standard was also incorporated
in Amendment No. 1, and the Commission received a substantial number of comments
on this standard. Although Amendment No. 1 did not,expliéitly limit the timeframe for
principal review to no more than seven days, provisions of Exchange Act Rule 15¢3-3

would have operated to limit the time in which broker-dealers could hold customer funds.
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In light of NASD’s requested exemption from Rule 15_c3-3, the seven-day limit on -
principal review in Amendment No. 4 would replace that rule’s time limitation for
transactions subject to that exemption with a more workable limit.

Thus, the Commission finds good cause to approve Amendment Nos. 3 and 4 to

' the proposed rule; as amended, prior to the thirtieth day after the date of publication of

the noticé of Amendment Nos. 3 and 4 in the Federal Re,qister. |

V. | Solicitation of Comments

Interested persons are invited to submit_‘ written data, views and arguments
concerning Amendment Nos. 3 and 4, including whether the proposed rule;, is consistent
with the Act."” 9 Comments may be submitted by any of the following niethods:

Electronic Comments:

» Use the Commission’s Internet comment form

(http://www.secgov/rules/sr_o.shtml); or

) Send an e-mail to rule-comments@sec.gov. Please include File Number
SR-NASD-2004-183 on the subject line.

Paper Comments:

. Send paper comments in triplicate to Nancy M. Morris, Secretary,
Securities and Exchange Commission, 100 F Street, NE, Washington, DC
20549-1090. |
All submissions should refer to File Number SR-NASD-2004-183. This file number |
should be included on the subject line if e-mail is used. To help the Commission process

and review your comments more efficiently, please use only one method. The

1 .. . . o .
> The Commission will consider the comments we previously received.

Commenters may reiterate or cross-reference previously submitted comments.

43



Commission will post all comments on the Commission’s Internet Web site

(http://www.sec.gov/rules/sro.shtml). Copies of the submission, all subsequent

amendments, all written statements with respect to the proposed rule change that are filed
with the Commission, and all written communications relating to the proposed rule
change between the Commission and any person, other than those that may be withheld

from the public in accordance with the provisions of 5 U.S.C. 552, will be available for

- inspection and copying in the Commission’s Public Reference Room, 100 F Street, NE,

Washington, DC 20549, on official business déys between the hours of 10:00 am and
3:00 pm. Copies of such filing also will be a_vailaﬁle for inspection and copying at the
principal office of FINRA. All comments received will be posted without change; the
Commission does not edit personal identifying information from'subrhissions. You

should submit only information that you wish to make available publicly. All
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submissions should refer td File Number SR-NASD-2004-1 83 and should be submitted
on or before [insert date 21 days from publication in the Federal Register].

VI Conclusion

IT IS THEREFORE ORDERED, pursuant to Section 19(b)(2) of the Act,'® that

the proposed rule, as amended (SR-NASD-2004-183), be, and it hereby is, approved.

By the Commission.

Nancy M. Morris-
Secretary

10 15U.8.C. 78s(b)(2).
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SECURITIES AND EXCHANGE COMMISSION
(Release No. 34-56376) :

September 7, 2007

ORDER GRANTING A CONDITIONAL EXEMPTION TO BROKER-DEALERS
FROM REQUIREMENTS IN RULES 15¢3-1 AND 15¢3-3 UNDER THE
.SECURITIES EXCHANGE ACT OF 1934 TO PROMPTLY TRANSMIT
CUSTOMER CHECKS FOR THE PURCHASE OF DEFERRED VARIABLE
ANNUITY CONTRACTS '

I. Background

The Securities and Exchange CQmmiss'ion (the “Commission™) foday approved
new National Association of Securities Dealers (“NASD”)! Rule 2821.> NASD Rule'
2821 sets forth recommendation requirements (iﬂcluding a suitability obligation),
| princfpal review and approvél requirements, and supervisory ar;d training requirements
with res_pect to transactions in deferred vériable annuities.

According to the NASD, it designed the rule to address signiﬁcant and persistent
sales-practice problems in sales of deferred variable annuities. | One coinponent of Rule
2821 is a requirement that registered principals perform a comprehensivé and rigorous
review of the transactions. Specifically, Rule 2821(c) states, in part, that: “Prior to
transmitting a customer’s application for a deferred variable annuity to the issuing N
insurance company for processing, but no later th>an seven business days after the
customer éigns the application, a registered principal shall review and determine whether

he or she approves of the purchase or exchange of the deferred variable annuity.”

! On July 26, 2007, the Commission approved a proposed rule change filed by NASD to amend
NASD’s Certificate of Incorporation to reflect its name change to Financial Industry Regulatory
Authority, Inc., or FINRA, in connection with the consolidation of the member firm regulatory

- functions of NASD and NYSE Regulation, Inc. See Exchange Act Release No. 56146 (July 26,
2007), 72 FR 42190 (Aug. 1, 2007).

2 See Exchange Act Release No. 56375 (Sep. 7, 2007).



'Mariy bfoker-dealérs are éubj ect to lower nét capifal requirements under
Securities Exchange Act of 1934 (“Exchange Act”) Rule 1503-_ 13 and are exempt frém
the requirement to establish and fund a customer reserve account under Rﬁle 15¢3-3*
because they do not carry customer funds or securities. Some of these brdker-dealérs
feceive checks from customers that are made out to third parties. Pursuant to Rules 1503-
1 and 15¢3-3, a broker-dealer is not deemed to be carrying cusfomer funds if it “promptly
transmits” the checks to the third parties.” For purposes of Rules 15¢3-1 and 15¢3-3, the
tefm “promptly transmit” ineans when “such transmission or deli\;ery is made no later ,
than noon of the next business day after the receipt of such funds or securities.”

According to the NASD, a broker-dealer may need to hold customer checks for
mbre than one business day in order to comply with Rule 2821.

II.  Discussion

The CoMission has-decided to exempt.broker-dealers from any additional

requirements of Rules 15¢3-1 or 15¢3-3 due solely to a failure to promptly transmit a

check made payablé to an insurance company for the purchase of a deferred variable

3 17 CFR 240.15¢3-1. The purpose of Rule 15¢3-1 is to ensure that a broker or dealer at all times

has sufficient liquid assets to promptly satisfy the claims of customers if the broker or dealer goes
out of business.

4 17 CFR 240.15¢3-3. The purpose of Rule 15¢3-3 is to protect customers by assuring that broker-
dealers do not use customers’ funds or securities to fund the broker-dealer’s operations. Among
other things, Rule 15¢3-3 requires that a broker-dealer make a periodic computation of the amount

" of money it is holding that constitutes customer funds or funds obtained from the use of customer
securities. If this amount exceeds the amount of money customers owe the firm, the broker-dealer
must deposit the excess in a special reserve bank account for the exclusive benefit of the firm’s
customers. '

K . When it amended the net capital rule in 1992, the Commission stated that a broker-dealer shall not

be deemed to receive funds from customers if it receives checks made payable to certain entities
other than itself (such as another broker-dealer or an escrow agent) and promptly transmits such
funds. Exchange Act Release No. 31511 (Nov. 24, 1992), 57 FR 56973 (Dec. 2, 1992).

6 - See Exchange Act Release No. 31511 (Nov. 24, 1992), note 11, and 17 CFR 240.15¢3-1(c)(9).



annuity product by noon of the business day foiloWing the date the brokef—dealer receives
the check from the customer, provided: | |
(i) the transaction is subject to the principal review requirements of NASD Rule
2821 and a registered principal has reviewed and determined whether he or she
approves of the pﬁrchase or exchange of the deferred variable annuity within
seven business days in accordance with that ruie;
(i1) fhe broker-dealef promptly transmits tho check no later than noon of the
| business day following the date a fegistered principal reviews and determines
whether he or she approves of fhe purchose or exchange of the deferred variable
annuity; and
(iii) the broker-dealer maintains a copy of each such check and creates a record of
the date the check was received from the customer and the date the check was
- transmitted to the insuranoe company if approved, or returned to the customer if
rejected. |
The purpose of Rule 15¢3-1 is to ensure that a broker or dealer at all times has
sufficient liquid assets to promptly satisfy the claims of customers and other creditofs if
the broker or dealer goes out of business. One purpose of Rule 15¢3-3 is to protect
customers by assuring that broker-dealers do not use customers’. funds or securities to
fund the broker-dealer’s operations. The reasons these rules require that a broker-dealer
promptly forWard checks is to reduce the risk that a broker-dealer or an associated person
of a broker-dealer will conveﬁ or misuse customer funds or securities and to assure that
the price of the security the customer purchases has not moved substantially from the date
the customer decided to purchase that security.

In the Approval Order for Rule 2821 we stated,



“[Proposed Rule 2821] is designed to curb sales practice abuses in -

deferred variable annuities. Its recommendation requirements provide a

specific framework for a broker-dealer’s suitability analysis of these

securities. By setting forth factors that a broker-dealer must specifically

consider in recommending deferred variable annuities and requiring the

registered representative to obtain certain information from his or her

customers, the proposed rule should improve communications between

registered representatives and customers regarding these securities. The

supervisory review component should foster a thorough analytical review -

of every deferred variable annuity transaction in a timeframe that will

limit the possibility of unsuitable recommendations and transactions. The

proposed rule as a whole is geared to protecting investors by requiring

.firms to implement more robust compliance cultures, and to give clear
consideration of the suitability of these complex products.” '
Further, we found that Rule 2821 is designed to prevent fraudulent and manipulative acts
and practices, to promote just and equitable principles of trade, and, in general, to protect
~ investors and the public interest. Consequently, we approved NASD’s proposed Rule
2821.

As we believe the NASD’s Rule 2821 to be in the publfc interest but a broker-

‘dealer would be burdened with additional requirements under Exchange Act Rules 15¢3-
1 and 15¢3-3 were it to comply with Rule 2821, we must balance the investor protections
: provided by Rules 15¢3-1 >and 15¢3-3 with those provided by Rule 2821. For this reason,
we have specifically tailored the above-described exemption. -

First, the exemption is specifically limited to situations where a broker-dealer has
failed to promptly transmit “a check made payable to an insurance company for the
purchase of a deferred variable annuity product,” and “the transaction is subject to the
. principal review requirements of NASD Rule 2821 and a registered principal has

reviewed and determined whether he or she approves of the purchase or exchange of the

deferred variable annuity within seven business days in accordance with that rule.” In all



other situati’ons where a check is recei_ved by a broker-dealer and is not prorﬂptly

: fomarded, the qu provisions of both Rulc 15¢3-1 and 15¢3-3 still apply.

| Second, th¢ exemption requires a broker-dealer to promptly transmit such chébké
no later than noon of the business day following the date a registered principal reviews
and determineé whether he or she approves of the.purchase or exchange of the deferred
Variablé annuity. This is desighed to assure that the broker—’dealér holds the custbmer’s
check no longer thén is necessary to comply with Rule 2821.

Third, a broker-dealer must maintain a copy of each such check énd create a
record of the date the check was received from the customer and the date the check was
transmitted to the insurance company if épproved, or returhed tb the customer if rejected.
Thi(s requirement will allow the bfoker-dealer’s compliance énd internal audit
deparfments, as well as Commission, self-regulatory organization, and other examiners to
verify that a broker-dealer is complying with the provisions of this exemption. |

For the foregoing reasons, the Commission finds that granting the above-
described exemption is necessary and appropriate in the public Vinterest, and ié consistent

- with the protectidn of investors.
I11. Conclusion

Accordingly, IT IS ORDERED, pursuant to Section 36 ‘of the Exchange Act that,
a Broker-dealer shall be exempt from any additional requirements of Rules 15¢3-1 or

15¢3-3 due solely to a failure to promptly transmit a check made payable to an insiirar_we

7 Section 36 of the Exchange Act authorizes the Commission, by rule, regulation, or order, to
conditionally or unconditionally exempt any person, security, or transaction, or any class or
classes of persons, securities, or transactions from any provision or provisions of the Exchange
Act or any rule or regulation thereunder, to the extent that such exemption is necessary or
appropriate in the public interest, and is consistent with the protection of investors.



. . (:'olrnpany for the purchase of a deferred vaﬁable annuity product by noon of the business
‘day following the date the broker-dealer receives the check from the customer, provided:

(i) the transacfion is subject to fhe principal review requirements of NASD Rule
2821 and a registered principal has reviewed and determined whether he or she
approves of the purchase or exchange of the deferred variable annui{y within
seven business dayé in accdrdanée with that rule;

(ii) the broker-dealer promptly transmits the check no lafer than noon of the
business day following the date a registered principal revieWs and determines
whether he or she approves of the purchase or exchange of the deferred variable
annuity; and |

(iii) the broker-dealer rﬁaintains a copy of each such check and creates a record of

‘ | the date the check was received from the customer and the date the check was
ﬁansmitted to the insurance company if approved, or returned to the customer if

rejected.

By the Commission. /Vﬁ! W W

‘Nancy M; Morris
Secretary
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UNITED STATES OF AMERICA
, Before the
SECURITIES AND EXCHANGE COMMISSION

INVESTMENT ADVISERS ACT OF 1940
Release No. 2646 / September 11, 2007

ADMINISTRATIVE PROCEEDING
File No. 3-12755 '

In the Matter of - ORDER INSTITUTING
' ADMINISTRATIVE PROCEEDINGS
JAMES J. PURSUANT TO SECTION 203(f) OF THE
PEPERNO, JR,, INVESTMENT ADVISERS ACT OF 1940,
MAKING FINDINGS, AND IMPOSING
Respondent. REMEDIAL SANCTIONS
L

The Securities and Exchange Commission (“Commission”) deems it appropriate and in the
public interest that public administrative proceedings be, and hereby are, instituted pursuant to
Section 203(f) of the Investment Advisers Act of 1940 (“Advisers Act”) against James J. Peperno,
Jr. (“Pepermo” or “Respondent”).

II.

In anticipation of the institution of these proceedings, Respondent has submitted an Offer
of Settlement (the “Offer””) which the Commission has determined to accept. ‘Solely for the
purpose of these proceedings and any other proceedings brought by or on behalf of the
Commission, or to which the Commission is a party, and without admitting or denying the findings
herein, except as to the Commission’s jurisdiction over him and the subject matter of these
proceedings, and the findings contained in Section II1.2 below, which are admitted, Respondent
consents to the entry of this Order Instituting Administrative Proceedings Pursuant to Section
203(f) of the Investment Advisers Act of 1940, Making Findings, and Imposing Remedial
Sanctions (“Order”), as set forth below.



II1.
~ On the basis of this Order and Respondent’s Offer, the Commission finds that:

1. JAMES J. PEPERNO, JR., age 43, is an unregistered investment adviser
and associated person of JJP Consulting, Ltd. (“JJP Consulting”), an unregistered investment
adviser incorporated in the Commonwealth of Pennsylvania, with its principal place of business at
120 N. Main St., Old Forge, Pennsylvania 18518. Peperno was the president, chief executive
officer, sole corporate officer and employee of JJP Consulting. Peperno held himself out as a
financial consultant qualified to provide investment advice, and in fact provided such advice to
clients.

2. On June 7, 2007, Peperno pled guilty to one count of mail fraud in
connection with the scheme to defraud investors in violation of Section 1341, Title 18, United
States Code, before the United States District Court for the Middle District of Pennsylvania, in
United States v. James J. Peperno, No. 3:06 CR 135 (Vanaskie, J.).

3. The count of the criminal indictment to which Respondent pled guilty
alleged that, from approximately March 2004 until in or about April 2006, while holding himself
out as a financial consultant qualified to provide investment advice, Peperno obtained over '
$600,000 from investors and, instead of investing those funds as promised, diverted funds for his
own use and benefit or the benefit of others. The count further alleged that Peperno unlawfully,
willingly, and knowingly by use of the means and instrumentalities of interstate commerce and of
the mails, directly and indirectly, (a) employed devices, schemes, and artifices to defraud clients
and (b) engaged in transactions, practices, and courses of business which operated as a fraud and -
deceit upon clients.

Iv.

In view of the foregomg, the Commission deems it appropriate and in the public interest to
impose the sanctions agreed to in Respondent Pepermo’s Offer.

Accordingly, it is hereby ORDERED:

Pursuant to Section 203(f) of the Advisers Act, that Respondent Peperno be, and hereby 1S
barred from association with any investment adviser.

Any reapplication for association by the Respondent will be subject to the applicable laws
and regulations governing the reentry process, and reentry may be conditioned upon a number of
factors, including, but not limited to, the satisfaction of any or all of the following: (a) any
disgorgement ordered against the Respondent, whether or not the Commission has fully or partially
waived payment of such disgorgement; (b) any arbitration award related to the conduct that served
as the basis for the Commission order; (c) any self-regulatory organization arbitration award to a
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a8 customer, whether or not related to the conduct that served as the basis for the Commission order;
and (d) any restitution order by a self-regulatory organization, whether or not related to the conduct
that served as the basis for the Commission order.

By the Commission.

Nancy M. Morris
Secretary

il M. ?etemom
BY: Assistant Secmtaw



UNITED STATES OF AMERICA
Before the ‘
SECURITIES AND EXCHANGE COMMISSION
September 11, 2007

ADMINISTRATIVE PROCEEDING
File No. 3-12754

In the Matter of

Aurora Acquisitions, Inc., : ORDER INSTITUTING

Can-Ex Minerals Corp., : - PROCEEDINGS AND NOTICE
HDF, Inc., ' : OF HEARING PURSUANT TO
Inmold, Inc., and : SECTION 12(j) OF THE
Piccard Medical Corp., : SECURITIES EXCHANGE ACT
o OF 1934
Respondents. -
L

The Securities and Exchange Commission (“Commission”) deems it necessary
and appropriate for the protection of investors that public administrative proceedings be,
and hereby are, instituted pursuant to Section 12(j) of the Securities Exchange Act of
1934 (“Exchange Act”). ‘

IIL.
After an investigation, the Division of Enforcement alleges that:

A. RESPONDENTS

1. Aurora Acquisitions, Inc. (“Aurora”) (CIK No. 885544) is a Colorado
corporation located in Denver, Colorado with a class of equity securities registered with
the Commission pursuant to Exchange Act Section 12(g). Aurora is delinquent in its
periodic filings with the Commission, having not filed any periodic reports since it filed a
.Form 10-QSB for the period ended September 30, 1999, which reported net losses since
inception of $78,447. :

2. Can-Ex Minerals Corp. (“Can-Ex”) (CIK No. 1074641) is a revoked Nevada
corporation located in Colorado Springs, Colorado with a class of equity securities
registered with the Commission pursuant to Exchange Act Section 12(g). Can-Ex is
delinquent in its periodic filings with the Commission, having not filed any periodic
reports since it filed a Form 10-SB registration statement amendment on September 3,
1999, which reported no significant operations.

bocurwj_ [(ﬁo@ [ 0{



. petition in the U.S. Bankruptcy Court for the Southern District of Ohio, and the
proceeding terminated on June 10, 2003.

3. FN Estate, Inc. (“FN Estate”) (CIK No. 1092536) is a Pennsylvania
corporation located in Bethlehem, Pennsylvania with a class of equity securities
registered with the Commission pursuant to Exchange Act Section 12(g). FN Estate is
delinquent in its periodic filings with the Commission, having not filed any periodic
reports since it filed a Form 10-Q for the period ended June 30, 2003. The company filed
a Chapter 11 bankruptcy petition with the U.S. Bankruptcy Court for the Eastern District
of Pennsylvania, and the proceeding terminated on May 23, 2007. '

4. Gourmet’s Choice Coffee Co., Inc. (“Gourmet’s Choice”) (CIK No. 1088797)
is a revoked Nevada corporation located in New York, New York with a class of equity
securities registered with the Commission pursuant to Exchange Act Section 12(g).
Gourmet’s Choice is delinquent in its periodic filings with the Commission, having not
filed any periodic reports since it filed a Form 10-QSB for the period ended September -
30, 1999, which reported no revenue and a net loss of $4,830. As of August 31, 2007, the
company’s common stock (symbol “GMCH”) was traded on the over-the-counter
markets. '

5. Harter Financial, Inc. (“Harter””) (CIK No. 719774) is an inactive New York
corporation located in New Vernon, New Jersey with a class of equity securities '
registered with the Commission pursuant to Exchange Act Section 12(g). Harter is
delinquent in its periodic filings with the Commission, having not filed any periodic
reports since it filed a Form 10-SB registration statement on July 31, 1998, which
reported a net loss of $584,535 for the prior three quarters.

6. Perennial Health Systems, Inc. (“Perennial”) (CIK No. 1034042) is a Colorado
corporation located in Louisville, Kentucky with a class of equity securities registered
with the Commission pursuant to Exchange Act Section 12(g). Perennial is delinquent in
its periodic filings with the Commission, having not filed any periodic reports since it
filed a Form 10-QSB for the period ended November 30, 1999, which reported a net loss
of $163,303 for the prior three months.

B. DELINQUENT PERIODIC FILINGS

7. As discussed in more detail above, all of the respondents are delinquent in
their periodic filings with the Commission (see Chart of Delinquent Filings, attached
hereto as Appendix 1), have repeatedly failed to meet their obligations to file timely
periodic reports, and failed to heed delinquency letters sent to them by the Division of
Corporation Finance requesting compliance with their periodic filing obligations or,
through their failure to maintain a valid address on file with the Commission as required
by Commission rules, did not receive such letters.

8. Exchange Act Section 13(2) and the rules promulgated thereunder require
issuers of securities registered pursuant to Exchange Act Section 12 to file with the
Commission current and accurate information in periodic reports, even if the registration

2



is voluntary under Section 12(g). Specifically, Rule 13a-1 requires issuers to file annual
reports (Forms 10-K or 10-KSB), and Rule 13a-13 requires issuers to file quarterly
reports (Forms 10-Q or 10-QSB).

9. As a result of the foregoing, Respondents failed to comply with Exchange
- Act Section 13(a) and Rules 13a-1 and 13a-13 thereunder.

I1I.

. In view of the allegations made by the Division of Enforcement, the Commission -
deems it necessary and appropriate for the protection of investors that public
administrative proceedings be instituted to determine:

A Whether the allegations contained in Section II are true and, in connection
therewith, to afford the Respondents an opportunity to establish any defenses to such
allegations; and,

B. Whether it is necessary and appropriate for the protection of investors to
suspend for a period not exceeding twelve months, or revoke the registration of each
class of securities of the Respondents identified in Section II registered pursuant to
Section 12 of the Exchange Act.

IV.

IT IS HEREBY ORDERED that a public hearing for the purpose of taking
evidence on the questions set forth in Section III hereof shall be convened at a time and
place to be fixed, and before an Administrative Law Judge to be designated by further
order as provided by Rule 110 of the Commission’s Rules of Practice [17 C.F.R. §
201.110].

IT IS HEREBY FURTHER ORDERED that Respondents shall file an Answer to
the allegations contained in this Order within ten (10) days after service of this Order, as
provided by Rule 220(b) of the Commission’s Rules of Practice [17 C.F.R. § 201.220(b)].

If Respondents fail to file the directed Answers, or fail to appear at a hearing after
being duly notified, the Respondents may be deemed in default and the proceedings may
be determined against it upon consideration of this Order, the allegations of which may
be deemed to be true as provided by Rules 155(a), 220(f), 221(f), and 310 of the
Commission’s Rules of Practice [17 C.F.R. §§ 201.155(a), 201.220(f), 201.221(f), and
201.310].

This Order shall be served forthwith upon Respondents personally or by certified,
registered, or Express Mail, or by other means of verifiable delivery.

IT IS FURTHER ORDERED that the Administrative Law Judge shall issue an
initial decision no later than 120 days from the date of'service of this Order, pursuant to
Rule 360(a)(2) of the Commission’s Rules of Practice [17 C.F.R. § 201.360(a)(2)].



In the absence of an appropriate waiver, no officer or employee of the

- Commission engaged in the performance of investigative or prosecuting functions in this
or any factually related proceeding will be permitted to participate or advise in the
decision of this matter, except as witness or counsel in proceedings held pursuant to
notice. Since this proceeding is not “rule making” within the meaning of Section 551 of
the Administrative Procedure Act, it is not deemed subject to the provisions of Section
553 delaying the effective date of any final Commission action.

By the Commission.

Nahcy M. Mortris
Secretary

Attachmént




Company Name

Aurora Acquisitions,
Inc.

Total Filings Delinquent

Appendix 1

Chart of Delinquent Filings
In the Matter of Aurora Acquisitions, Inc., et al.

Form Type

10-KSB
10-OSB
10-OSB
10-OSB
10-KSB
10-OSB
10-0SB
10-OSB
10-KSB
10-OSB
10-OSB
10-OSB
10-KSB
10-QSB
10-0SB
10-OSB
10-KSB
10-OSB
10-0OSB
10-0SB
10-KSB
10-QSB
10-0SB
10-OSB
10-KSB
10-OSB
10-QSB
10-OSB
10-KSB
10-OSB
10-OSB

31

Period
Ended

12/31/99
03/31/00
06/30/00
09/30/00
12/31/00
03/31/01
06/30/01
09/30/01
12/31/01
03/31/02
06/30/02
09/30/02
12/31/02
03/31/03
06/30/03
09/30/03
12/31/03
03/31/04
06/30/04
09/30/04
12/31/04
03/31/05
06/30/05
09/30/05
12/31/05
03/31/06
06/30/06
09/30/06
12/31/06
03/31/07
06/30/07

Due Date Received

03/30/00
05/15/00
08/14/00
11/14/00
04/02/01
05/15/01
08/14/01
11/14/01
04/01/02
05/15/02
08/14/02
11/14/02
03/31/03

105/15/03
08/14/03
11/14/03
03/30/04
05/17/04
08/16/04
11/15/04

103/31/05
05/16/05
08/15/05

11/14/05
03/31/06
05/15/06
08/14/06
11/14/06
04/02/07
05/15/07
08/14/07

Date

Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed

Months
Delinquent
(rounded

up)

90
88
85
82
77
76
73
70
65
64
61
58
54
52
49
46
42
40
37
34
30
28
25
22
18
16
13
10
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Company Name

Can-Ex Minerals
Corp.

Total Filings Delinquent

HDF, Inc.

Form Type

10-OSB
10-KSB
10-QSB
10-OSB
10-QSB -
10-KSB
10-OSB
10-OSB
10-OSB
10-KSB
10-QOSB
10-QSB
10-QSB
10-KSB
10-QSB
10-QSB
10-QSB
10-KSB
10-QOSB
10-OSB
10-QSB
10-KSB
10-QSB
10-QSB
10-QSB
10-KSB
10-QSB
10-QSB
10-QSB
10-KSB
10-QSB
10-OSB

32

10-0SB
10-KSB
10-QSB
10-QSB
10-KSB
10-0SB

Period
Ended

09/30/99
12/31/99
03/31/00
06/30/00
09/30/00
12/31/00
03/31/01
06/30/01
09/30/01
12/31/01
03/31/02
06/30/02
09/30/02
12/31/02
03/31/03
06/30/03
09/30/03
12/31/03
03/31/04
06/30/04
09/30/04
12/31/04
03/31/05
06/30/05

09/30/05

12/31/05
03/31/06
06/30/06
09/30/06
12/31/06
03/31/07
06/30/07

01/31/00
04/30/00
07/31/00
01/31/01
04/30/01
07/31/01

‘Due Date Received

11/15/99
03/30/00
- 05/15/00
08/14/00
11/14/00
04/02/01
05/15/01
08/14/01
11/14/01
04/01/02
05/15/02
08/14/02
11/14/02
03/31/03
05/15/03
08/14/03
11/14/03
03/30/04
05/17/04
08/16/04
11/15/04
03/31/05
05/16/05
08/15/05
11/14/05
03/31/06
05/15/06
08/14/06
12/31/06

02/14/07

05/15/07
08/14/07

03/16/00
07/31/00
09/14/00
03/19/01
07/30/01
09/14/01

Date

Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed

Not filed

Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed

Not filed
Not filed
Not filed
Not filed
Not filed
Not filed

Months
Delinquent
(rounded

up)

94
90
88
85
82
77
76
73
70
65
64
61
58
54
52
49
46
42
40
37,
34
30
28
25
.22
18
16
13

NN

90
86
84
78
74
72
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Company Name

HDF, Inc.
(continued)

Total Filings Delinquent

Inmold, Inc.

Form Type

10-0SB
10-0SB
10-KSB
10-0SB
10-QSB
10-QSB
10-KSB
10-0SB
10-0SB
10-QSB
10-KSB
10-QSB
10-QSB
10-QSB
10-KSB
10-0SB
10-QSB
10-OSB
10-KSB
10-OSB
10-OSB
10-OSB
- 10-KSB

- 29

Period
Ended

10/31/01
01/31/02
04/30/02
07/31/02
10/31/02
01/31/03
04/30/03
07/31/03
10/31/03

" 01/31/04
" 04/30/04

07/31/04
10/31/04
01/31/05
04/30/05
07/31/05
10/31/05
01/31/06
04/30/06
07/31/06
10/31/06
01/31/07
04/30/07

05/31/99
08/31/99
11/30/99
02/28/00
05/31/00
08/31/00
11/30/00
02/28/01
05/31/01
08/31/01
11/30/01
02/28/02
05/31/02

08/31/02

11/30/02
02/28/03
05/31/03

‘ Due Date Received

12/17/01
03/18/02
07/29/02
09/16/02

12/16/02

03/17/03
07/29/03
09/15/03
12/15/03
03/16/04
07/29/04
09/14/04
12/15/04
03/17/05
07/29/05
09/14/05
12/15/05
03/17/06
07/31/06
09/14/06
12/15/06
03/19/07
07/31/07

08/30/99
10/15/99
01/14/00
04/13/00
08/29/00
10/16/00
01/15/01
04/16/01
08/29/01
10/15/01
01/14/02
04/15/02
08/29/02
10/15/02
01/14/03
04/14/03
08/29/03

Date

Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed

Not filed
Not filed

Not filed -

Not filed
Not filed
Not filed
Not filed

Not filed.

Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not fited

Months
Delinquent
(rounded

up)

69
66
62
60
57
54
50
48
45
42
38
36
33
30
26
24
21
18
14
12
9
6
2

97
95
92
89
85
83
80
77
73
71
68
65
61
59
56
53
49
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Company Name

Piccard Medical Corp.
(continued)

Total Filings Delinquent

Form Type

10-QSB
10-QSB
10-QSB
10-KSB
10-OSB
10-QSB

28

Period
Ended

03/31/06
06/30/06
09/30/06
12/31/06
03/31/07
06/30/07

Due Date Received

05/15/06
08/14/06
11/14/06
04/02/07
05/15/07
08/14/07

Date

Not filed
Not filed
Not filed
Not filed
Not filed
Not filed

Months
Delinquent
{rounded

up)

16
13
10

Page5of 5



W
1y

SECURITIES AND EXCHANGE COMMISSION
17 CFR Ch. I
[Release Nos. 33- 8840, 34- 56387, 1A-2645, IC-27967, File No. S7-21-07]

Regulatory Flexibility Agenda

AGENCY: Securities and Exchange Commission.
ACTION: Semiannual regulatory agenda.
SUMMARY: The Securities and Exchange Commission approved the publication of an

agenda of its rulemaking actions, pursuant to the Regulatory Flexibility Act. The agenda, which
isnot a paft of or attached to this document, was submitted by the Commission to the Regulatory

Information Service Centef for inélusion in the Unified Agenda of Federal Regulatory and

Deregulatory Actions, which is scheduled for publication in its entirety on www.reginfo.gov in

October 2007. The verston of the Unified Agenda to be published in the Federal Register will

| only include those rules for which the agency has indicated that preparation of an analysis under

the Regulatory Flexibility Act is required. Information in the Cémmission’s agenda was accurate
on September 11, 2007, the date on which the Commission's staff completed compilation of the
data. To the extent possible, rulemakiﬁg actions by the Commussion after that date will be
reflected in the agenda. The Commission invites questic;ns and public comment on the agenda -
and on the individual agenda entries.

DATES: Comments should be received on or before December 31, 2007.

ADDRESSES: Comments may be submitted by any of the following methods:

Electronic comments:

e Use the Commission's Internet comment form (http://www.sec.gov/rules/other.shtml); or

¢ Send an e-mail to rule—comments@séc. gov. Please include File Number S7-21-07 on the

Dbcurmj' (7 of ]Dé
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subject line; or

e Use the Federal eRulemaking Portal (http://www.regulations.gov). Follow the
instructions for submitting comments.

Paper comments:

e Send paper coﬁments In triplicéte to Nanéy M. Morris, Secretary, Securities and
Exchange Commission, 100 F Street, NE, Washington, DC 20549-1090.
All submissions should refer to File Number S7-21-07. This file number should be included on
the subject line if e-mail is used. To help us process and review your comments more efficiently,
please use only one method. The jCommission will post all comments on the Commission's -

!

Internet Web site (http://www.sec.gov/rules/other.shtml). Comments are also available for

public inspection and copying in» the Commission's Public Reference Room, 100 F Street, NE,
Washingtoﬁ, DC 20549, on official business days between the hours Qf 10:00 a.m. and 3:00 p.m.
All comments received will be posted without change; we do not edit personal identifyihg
information from submissions. You should submit only informaﬁon that you wish to make
available publicly.

FOR FURTHER INFORMATION CONTACT: Anne Sullivan,_ Office of the General
Counsel, 202-551-5019.

SUPPLEMENTARY INFORMATION: The Regulatory Fléxibility Act (“RFA”) (Pub. L. No.
96-354, 94 Stat. 1164 (September 19, 1980)) requires each federal agency in April and October of

each year to publish in the Federal Register an agenda identifying rules that the agency expects to

consider proposing or adopting that are likely to have a significant economic impact on a

substantial number of small entities (5 U.S.C. 602(a)). The RFA specifically provides that

2



publication of the agenda does not preclude an agency from considering or acting on any matter
not included in the agenda, and that an agency is not required to consider or act on any matter
which is included in the agenda (5 U.S.C. 602(d)). Actions that do not have an estimated date are
placed in the long term catégory; the Commission may nevertheless act on items in that category |
within the next twelve months. The agenda includes new entries, entries carried over from
previous publications, and rulemaking actions that have been completed (or withdrawn) since

. publication of the last agenda. The Commission invites public comment on the agenda and on the

By the Commission. y/w g‘ : WM?F\-—.

: Florence E. Harmon
‘ ’ A Deputy Secretary

Dated: September 11, 2007

individual agenda entries.

—— ey
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/' UNITED STATES OF AMERICA

_ Before the
/ECURITIES AND EXCHANGE COMMISSION

XCHANGE ACT OF 1934
16 / September 12, 2007

;TIVE PROCEEDING
/»’3 .
/ of

. ! GUNDERSON, ESQ.

\\
spondent.

e

ORDER DENYING MOTION TO LIFT TEMPORARY SUSPENSION AND
DIRECTING HEARING

vvvvvvv‘

On June 6, 2007, we instituted proceedings against Chris G. Gunderson pursuant
to Rule 102(e) of this Commission’s Rules of Practlce and temporarily suspended him
from appearing or practicing before the Commission.'

On February 21, 2007, the US District Court for the Southern District of New

! Rule 102(e)(3) of the Commission’s Rules of Practice (17 C.F.R. § 201.102(e)(3))
provides in relevant part that:

6] The Commission, with due regard to the public interest and without preliminary
hearing, may, by order, temporarily suspend from appearing or practicing before
it any attorney . . . who has been by name:

(A) permanently enjoined by any court of competent jurisdiction, by reason
of his or her misconduct in an action brought by the Commission, from
violating or aiding and abetting the violation of any provision of the
Federal securities laws or of the rules and regulations thereunder; or

B) found by any court of competent jurisdiction in any action brought by the
. 'Commission to which he or she is a party or found by the Commission in
any administrative proceeding to which he or she is a party to have
violated (unless the violation was found not to have been willful) or
aided and abetted the violation of any provision of the Federal Securities
laws or of the rules and regulations thereunder.

bé(-\?w (&0
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York entered a permanent injunction against Gunderson in an action brought by this
Commission.? The order permanently enjoined Gunderson from violating, directly or
indirectly, Section 5 and Section 17(a) of the Securities Act of 1933° and Section 10(b)
of the Securities Exchange Act of 1934 and Exchange Act Rule 10b-5.°

The Court found that Gunderson and others issued and distributed more than-500
million shares of unregistered stock in violation of Section 5 of the Securities Act of
1933. To create the appearance that the issuances qualified for registration on Form S-8,
the Court found that Gunderson prepared questionable “consulting agreements.” The
Court also found that Gunderson informed Universal Express Inc.’s transfer agent that
the stock was validly registered, even though it was not.

The Court also found that Gunderson and-others engaged in a fraudulent scheme
to defraud investors by issuing false or misleading press releases announcing large
funding commitments that would enable Universal Express to acquire other companies.
The Court found that Gunderson drafted or edited the press releases and then reviewed
and approved them before their release, and that the statements in the releases were “at
best misleading and sometimes wholly fantastical.” Each of these press releases was
followed by a substantial increase in Universal Express’s share price and trading volume,
permitting several of the defendants in the case to dispose of large amounts of the '
unregistered shares.

Gunderson argues that the Commission lacks jurisdiction to impose the temporary
suspension because the injunction does not constitute a final order or judgment within the
meaning of the Rule. Gunderson has filed an appeal in the Second Circuit challenging
the propriety of the Court’s order on which the Commission’s temporary suspension is
based. Gunderson also argues that at all times he acted in good faith reliance on the
pertinent provisions of the United States Bankruptcy Code, Universal Express’s Plan for
Reorganization, and the Bankruptcy Court’s order confirming the plan for reorganization.
In opposition to Gunderson’s petition, the Office of the General Counsel argues that
Gunderson impermissibly attempts to relitigate his liability for securities law violations,
lifting the temporary suspension is not in the public interest, and Gunderson is not likely
to succeed on the merits of his appeal.

Rule 102(e)(3) permits the Commission to suspend any attorney or other
professional or expert who has been permanently enjoined from violating or aiding and
abetting the violation of the Federal securities laws or found to have violated or aided and
abetted the violation of the Federal securities laws. The findings of the Court, which
Gunderson is precluded from contesting in this proceeding, as well as the injunction

® . SECv. Universal Express, Inc., Civil Action No. 04-2322 (S.D. N.Y.).
* 15U.8.C.§ 77¢ and 15 U.S.C. § 77q(a).

4 15 U.S.C. § 78j(b).

5 17 C.ER. § 240.10b-5.



. issued against him justify the continuance of his suspension until it can be determined
what, if any, action may be appropriate to protect this Commission’s processes.’ As
- provided in Rule 102(e)(3)(iii), we will set the matter down for a public hearing.

Accordingly, IT IS ORDERED that the petition of Chris G. Gunderson to lift our
order of temporary suspension be, and it hereby is, denied; and

It is further ORDERED that this proceeding be set down for a public hearing
before an administrative law judge in accordance with Rule 110 of our Rules of Practice.
As specified in Rule 102(e)(3)(ii1), the hearing in this matter shall be expedited in
accordance with Rule 500 of our Rules of Practice. Therefore, it is ORDERED that the
administrative law judge shall issue an initial decision no later than 120 days from the
date of service of this Order. '

By the Commission.

Nancy M. Morris

. Secretary
o . o By é% M. Petorson |
. | Assistant Secretary

‘ 6 See Rule 102(e)(3)(iv) (prov1dmg that the petitioner may not contest any finding made
against him or her).
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UNITED STATES OF AMERICA
Before the -
SECURITIES AND EXCHANGE COMMISSION

 SECURITIES EXCHANGE ACT OF 1934

Release No. 56395 / September 12, 2007

ACCOUNTING AND AUDITING ENFORCEMENT
Release No. 2677 / September 12, 2007 ' _ -

ADMINISTRATIVE PROCEEDING
File No. 3-12759

In the Matter of
ORDER OF SUSPENSION PURSUANT
DAVID HEYMAN, CPA, : TO RULE 102(e)(2) OF THE
COMMISSION’S RULES OF PRACTICE
Respondent.

I.

- The Securities and Exchange Commission deems it appropriaté to issue an order of
forthwith suspension of David Heyman pursuant to Rule 102(e)(2) of the Commission’s Rules of
Practice [17 C.F.R. § 200.102(e)(2)].!

II.
The Commission finds that:
1. | Heyman is a certified public accountant licensed in the State of New York.
2. ‘On July 31, 2007, a judgment of conviction was entered against Heyman in -

United States v. Zvi' Rosenthal, et al., No. 07-CR-69-01 (JG), in the United States District Court
for the Eastern District of New York, finding him guilty of one count of conspiracy to commit
securities fraud.

! Rule 102(e)(2) provides in pertinent part: “Any ... person who has been convicted of a felony or a

misdemeanor involving moral turpitude shall be forthwith suspended from appearing or practicing before the
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3. As a result of this conviction, Heyman was sentenced to fifteen months’
imprisonment in a federal penitentiary, three years of supervised release following his
incarceration and four hundred hours of community service.

1.

In view of the foregoing, the Commission finds that Heyman has been convicted of a
felony within the meaning of Rule 102(e)(2) of the Commission’s Rules of Practice.

Accordingly, it is ORDERED, that David Heyman is forthwith suspended from appearing
or practicing before the Commission pursuant to Rule 102(e)(2) of the Commission’s Rules of
Practice. '

By the Commission.

Nancy M. Morris -
Secretary

Qunt Pticer
By Jill M. Peterson
Assistant Secretary
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UNITED STATES OF AMERICA
Before the _
SECURITIES AND EXCHANGE COMMISSION
September 12, 2007 -

ADMINISTRATIVE PROCEEDING
File No. 3-12756

In the Matter of

Golf Training Systems, Inc. (n/k/a ORDER INSTITUTING PROCEEDINGS
Perfect Computer Solutions, Inc.), AND NOTICE OF HEARING PURSUANT
Mas Acquisition XIX Corp., and TO SECTION 12(j) OF THE SECURITIES
Merry-Go-Round Enterprises, Inc., | EXCHANGE ACT OF 1934

Respondents.

I

The Securities and Exchange Commission (“Commission”) deems it necessary
and appropriate for the protection of investors that public administrative proceedings be,
and hereby are, instituted pursuant to Section 12(j) of the Secuntles Exchange Act of
1934 (“Exchange Act”).

IL

After an investigation, the Division of Enforcement alleges that:
A. RESPONDENTS

1. Golf Training Systems, Inc. (“Golf Training Systems”) (n/k/a Perfect _
Computer Solutions, Inc.) (CIK No. 879712) is a void Delaware corporation located in
Duluth, Georgia with a class of equity securities and redeemable warrants registered with
the Commission pursuant to Exchange Act Section 12(g). Golf Training Systems is
delinquent in its periodic filings with the Commission, having not filed any periodic
reports since it filed a Form 10-QSB for the period ended March 31, 1998, which
reported a net loss of $2,001,077 for the prior nine months. On September 11, 1998, the
company filed a Chapter 11 petition in the U.S. Bankruptcy Court for the Northem

- District of Georgia, which was converted to Chapter 7, and the case was closed on April

19, 2006.

2. Mas Acquisition XIX Corp. (“Mas Acquisition”) (CIK No. 1093989) is an
Indiana corporation located in Clearwater, Florida with a class of equity securities
registered with the Commission pursuant to Exchange Act Section 12(g). Mas
Acquisition is delinquent in its periodic filings with the Commission, having not filed any
periodic reports since it filed a Form 10-QSB for the period ended March 31, 2005,
which reported a net loss of $15,000 for the prior nine months.
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3. Merry-Go-Round Enterprises, Inc. (“Merry-Go-Round”) (CIK No. 719721) is
a forfeited Maryland corporation located in Joppa, Maryland with a class of equity
securities registered with the Commission pursuant to Exchange Act Section 12(g).
Merry-Go-Round is delinquent in its periodic filings with the Commission, having not
filed any periodic reports since it filed a Form 10-Q for the period ended October 28,
1995, which reported a net loss of $66,398,000 for the prior nine months. On January 11,
1994, the company filed a Chapter 11 petition in the U.S. Bankruptcy Court for the
District of Maryland, which was converted to Chapter 7, and is still pending. As of
September 5, 2007, the company’s stock (symbol “MGREQ”) was traded on the over-
the-counter markets.

B. DELINQUENT PERIODIC FILINGS

4. As discussed in more detail above, all of the respondents are delinquent in
their periodic filings with the Commission (see Chart of Delinquent Filings, attached
hereto as Appendix 1), have repeatedly failed to meet their obligations to file timely
periodic reports, and failed to heed delinquency letters sent to them by the Division of
Corporation Finance requesting compliance with their periodic filing obligations or,

_through their failure to maintain a valid address on file with the Commission as required
by Commission rules, did not receive such letters.

5. Exchange Act Section 13(a) and the rules promulgated thereunder require
issuers of securities registered pursuant to Exchange Act Section 12 to file with the
Commission current and accurate information in periodic reports, even if the registration
is voluntary under Section 12(g). Specifically, Rule 13a-1 requires issuers to file annual
reports (Forms 10-K or 10-KSB), and Rule 13a-13 requires issuers to file quarterly
reports (Forms 10-Q or 10-QSB).

6. As a result of the foregoing, Respondenfs failed to comply with Exchange
Act Section 13(a) and Rules 13a-1 and 13a-13 thereunder.

II1.

In view of the allegations made by the Division of Enforcement, the Commission
deems it necessary and appropriate for the protection of investors that public
administrative proceedings be instituted to determine:

/ .

A. Whether the allegations contained in Section II are true and, in connection
therewith, to afford the Respondents an opportunity to establish any defenses to such
allegations; and, :

B. Whether it is necessary and appropriate for the protection of investors to
suspend for a period not exceeding twelve months, or revoke the registration of each
class of securities of the Respondents identified in Section I registered pursuant to
Section 12 of the Exchange Act.



Iv.

IT IS HEREBY ORDERED that a public hearing for the purpose of taking
evidence on the questions set forth in Section III hereof shall be convened at a time and
place to be fixed, and before an Administrative Law Judge to be designated by further
order as provided by Rule 110 of the Commission’s Rules of Practice [17 C.F.R. §
201.110]. ' _

IT IS HEREBY FURTHER ORDERED that Respondents shall file an Answer to
the allegations contained in this Order within ten (10) days after service of this Order, as
provided by Rule 220(b) of the Commission’s Rules of Practice [17 C.F.R. § 201.220(b)].

If Respondents fail to file the directed Answers, or fail to appear at a hearing after
being duly notified, the Respondents may be deemed in default and the proceedings may
be determined against it upon consideration of this Order, the allegations of which may
be deemed to be true as provided by Rules 155(a), 220(f), 221(f), and 310 of the
Commission’s Rules of Practice [17 C.F.R. §§ 201.155(a), 201.220(f), 201.221(f), and
201.310]. '

This Order shall be served forthwith upon Respondents peréonally or by certified
or Express Mail, or by other means permitted by the Commission’s Rules of Practice.

IT IS FURTHER ORDERED that the Administrative Law Judge shall issue an
initial decision no later than 120 days from the date of service of this Order, pursuant to
Rule 360(2)(2) of the Commission’s Rules of Practice [17 C.F.R. § 201.360(a)(2)].

In the absence of an appropriate waiver, no officer or employee of the
Commission engaged in the performance of investigative or prosecuting functions in this
or any factually related proceeding will be permitted to participate or advise in the
decision of this matter, except as witness or counsel in proceedings held pursuant to
notice.

Since this proceeding is not “rule making” within the meaning of Section 551 of
the Administrative Procedure Act, it is not deemed subject to the provisions of Section
553 delaying the effective date of any final Commission action.

By the Commission.

Nancy M. Morris
Secretary

Attachment BW)M _ W
ByLJill

M. Peterson
Assistant Secretary



UNITED STATES OF AMERICA
Before the
SECURITIES AND EXCHANGE COMMISSION
September 12, 2007

ADMINISTRATIVE PROCEEDING
File No. 3-12757

In the Matter of
Lapta Acquisition Corp. I, : : ORDER INSTITUTING
Lapta Acquisition Corp. II, : : PROCEEDINGS AND NOTICE
Lapta Acquisition Corp. III, : OF HEARING PURSUANT TO
Lapta Acquisition Corp. IV, and : SECTION 12(j) OF THE
Lapta Acquisition Corp. V, : SECURITIES EXCHANGE ACT
: : OF 1934
Respondents.

I

The Securities and Exchange Commission (“Commission”) deems it necessary
and appropriate for the protection of investors that public administrative proceedings be,
and hereby are, instituted pursuant to Section 12(j) of the Securities Exchange Act of
1934 (“Exchange Act”).

IL.

After an investigation, the Division of Enforcement alleges that: -
A. RESPONDENTS

1. Lapta Acquisition Corp. I (CIK No. 1118182) is a permanently revoked
Nevada corporation located in Los Angeles, California with a class of equity securities
registered with the Commission pursuant to Exchange Act Section 12(g). Lapta
Acquisition Corp. I is delinquent in its periodic filings with the Commission, having not
filed any periodic reports since they filed a Form 10-QSB for the period ended September
30, 2000, which reported zero revenues and a net loss.

2. Lapta Acquisition Corp. II (CIK No. 1118167) is a permanently revoked
Nevada corporation located in Los Angeles, California with a class of equity securities
registered with the Commission pursuant to Exchange Act Section 12(g). Lapta
Acquisition Corp. 1l is delinquent in its periodic filings with the Commission, having not
filed any periodic reports since they filed a Form 10-QSB for the period ended September
30, 2000, which reported zero revenues and a net loss.
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3. Lapta Acquisition Corp. III (CIK No. 1118169) is a permanently revoked
Nevada corporation located in Los Angeles, California with a class of equity securities
registered with the Commission pursuant to Exchange Act Section 12(g). Lapta
Acquisition Corp. III is delinquent in its periodic filings with the Commission, having not
filed any periodic reports since they filed a Form 10-QSB for the period ended September
30, 2000, which reported zero revenues and a net loss.

4. Lapta Acquisition Corp. IV (CIK No. 1118171) is a permanently revoked
Nevada corporation located in Los Angeles, California with a class of equity securities
registered with the Commission pursuant to Exchange Act Section 12(g). Lapta
Acquisition Corp. IV is delinquent in its periodic filings with the Commission, having not
filed any periodic reports since they filed a Form 10-QSB for the period ended September
- 30, 2000 which reported zero revenues and a net loss.

5. Lapta Acquisition Corp. V (CIK No. 111 8172) is a permanently revoked
Nevada corporation located in Los Angeles, California with a class of equity securities
registered with the Commission pursuant to Exchange Act Section 12(g). Lapta
Acquisition Corp. V is delinquent in its periodic filings with the Commission, having not
filed any periodic reports since they filed a Form 10-QSB for the period ended September
30, 2000, which reported zero revenues and a net loss.

B. DELINQUENT PERIODIC FILINGS

6. - Asdiscussed in more detail above, all of the respondents are delinquent in
their periodic filings with the Commission (see Chart of Delinquent Filings, attached
hereto as Appendix 1), have repeatedly failed to meet their obligations to file timely
periodic reports, and failed to heed delinquency letters sent to them by the Division of
Corporation Finance requesting compliance with their periodic filing obligations or,
through their failure to maintain a valid address on file with the Commission as required
by Commission rules, did not receive such letters. :

7. Exchange Act Section 13(a) and the rules promulgated thereunder require
issuers of securities registered pursuant to Exchange Act Section 12 to file with the
Commission current and accurate information in periodic reports, even if the registration

is voluntary under Section 12(g). Specifically, Rule 13a-1 requires issuers to file annual
reports (Forms 10-K or 10-KSB), and Rule 13a-13 requires issuers to file quarterly
reports (Forms 10-Q or 10-QSB). '

8. As a result of the foregoing, Respondents failed to comply with Exchange
Act Section 13(2) and Rules 13a-1 and 13a-13 thereunder.



III.

In view of the allegations made by the Division of Enforcement, the Commission
deems it necessary and appropriate for the protection of investors that public
administrative proceedings be instituted to determine:

A. Whether the allegations contained in Section II are true and, in connection
therewith, to afford the Respondents an opportunity to establish any defenses to such
allegations; and,

B. Whether it is necessary and appropriate for the protection of investors to
suspend for a pertod not exceeding twelve months, or revoke the registration of each

“class of securities of the Respondents identified in Section II registered pursuant to

Section 12 of the Exchange Act. -
IV

IT IS HEREBY ORDERED that a public hearing for the purpose of taking
evidence on the questions set forth in Section III hereof shall be convened at a time and

place to be fixed, and before an Administrative Law Judge to be designated by further

order as provided by Rule 110 of the Commission’s Rules of Practice [17 C FR.§
201.110].

IT IS HEREBY FURTHER ORDERED that Respondents shall file an Answer to
the allegations contained in this Order within ten (10) days after service of this Order, as
provided by Rule 220(b) of the Commission’s Rules of Practice [17 C.F.R. § 201.220(b)].

If Respondents fail to file the directed Answers, or fail to appear at a hearing after
being duly notified, the Respondents may be deemed in default and the proceedings may
be determined against it upon consideration of this Order, the allegations of which may
be deemed to be true as provided by Rules 155(a), 220(f), 221(f), and 310 of the
Commission’s Rules of Practice [17 C.F.R. §§ 201.155(a), 201.220(f), 201.221(f), and
201.310].

This Order shall be served forthwith upon Respondents personally or by certified
or Express Mail, or by other means permitted by the Commission’s Rules of Practice.

IT IS FURTHER ORDERED that the Administrative Law J udge shall issue an
initial decision no later than 120 days from the date of service of this Order, pursuant to
Rule 360(a)(2) of the Commission’s Rules of Practice [17 C.F.R. § 201.360(a)(2)].

In the absence of an appropriate waiver, no officer or employee of the
Commission engaged in the performance of investigative or prosecuting functions in this
or any factually related proceeding will be permitted to participate or advise in the
decision of this matter, except as witness or counsel in proceedings held pursuant to



notice. Since this proceeding is not “rule making” within the meaning of Section 551 of
the Administrative Procedure Act, it is not deemed subject to the provisions of Section
553 delaying the effective date of any final Commission action.

By the Commission.

Nancy M. Morris
Secretary

Attachment

E\f‘é P@@@E lely
Asssstam Secretary



UNITED STATES OF AMERICA
v Before the .
SECURITIES AND EXCHANGE COMMISSION
September 12, 2007

ADMINISTRATIVE PROCEEDING
File No. 3-12758

In the Matter of

Lapta Acquisition Corp. VI, ' ORDER INSTITUTING PROCEEDINGS

Lapta Acquisition Corp. VII, AND NOTICE OF HEARING PURSUANT

Lapta Acquisition Corp. VIII, TO SECTION 12(j) OF THE SECURITIES
~ Lapta Acquisition Corp. IX, and EXCHANGE ACT OF 1934

Lapta Acquisition Corp. X,

Respondents.

I.

The Securities and Exchange Commission (“Commission”) deems it necessary
and appropriate for the protection of investors that public administrative proceedings be,
and hereby are, instituted pursuant to Section 12(j) of the Securities Exchange Act of
1934 (“Exchange Act”). '

II.

After an investigation, the Division of Enforcement alleges that:
A. RESPONDENTS

1. Lapta Acquisition Corp. VI (CIK No. 1118175) is a permanently revoked
Nevada corporation located in Los Angeles, California with a class of equity securities
registered with the Commission pursuant to Exchange Act Section 12(g). Lapta
Acquisition Corp. VI is delinquent in its periodic filings with the Commission, having not
filed any periodic reports since they filed a Form 10-QSB for the period ended September
30, 2000, which reported zero revenues and a net loss.

2. Lapta Acquisition Corp. VII (CIK No. 1118177) is a permanently revoked
Nevada corporation located in Los Angeles, California with a class of equity securities
registered with the Commission pursuant to Exchange Act Section 12(g). Lapta
Acquisition Corp. VII is delinquent in its periodic filings with the Commission, having
not filed any periodic reports since they filed a Form 10-QSB for the period ended
September 30, 2000, which reported zero revenues and a net loss.

3. Lapta Acquisition Corp. VIII (CIK No. 1118178) is a permanently revoked
Nevada corporation located in Los Angeles, California with a class of equity securities
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registered with the Commission pursuant to Exchange Act Section 12(g). Lapta
Acquisition Corp. VIII is delinquent in its periodic filings with the Commission, having
not filed any periodic reports since they filed a Form 10-QSB for the penod ended
September 30, 2000, which reported zero revenues and a net loss. :

4. Lapta Acquisition Corp. IX (CIK No. 1118179) is a permanently revoked
Nevada corporation located in Los Angeles, California with a class of equity securities
registered with the Commission pursuant to Exchange Act Section 12(g). Lapta
Acquisition Corp. IX is delinquent in its periodic filings with the Commission, having not
filed any periodic reports since they filed a Form 10-QSB for the period ended September
30, 2000, which reported zero revenues and a net loss.

_ 5. Lapta Acquisition Corp. X (CIK No. 1118181) is a permanently revoked
Nevada corporation located in Los Angeles, California with a class of equity securities
registered with the Commission pursuant to Exchange Act Section 12(g). Lapta
Acquisition Corp. X is delinquent in its periodic filings with the Commission, having not
filed any periodic reports since they filed a Form 10-QSB for the period ended September
- 30, 2000, which reported zero revenues and a net loss.

B. DELINQUENT PERIODIC FILINGS

6. As discussed in more detail above, all of the respondents are delinquent in
their periodic filings with the Commission (see Chart of Delinquent Filings, attached
hereto as Appendix 1), have repeatedly failed to meet their obligations to file timely
periodic reports; and failed to heed delinquency letters sent to them by the Division of
Corporation Finance requesting compliance with their periodic filing obligations or,
through their failure to maintain a valid address on file with the Commission as required
by Commission rules, did not receive such letters.

7. Exchange Act Section 13(a) and the rules promulgated thereunder require
issuers of securities registered pursuant to Exchange Act Section 12 to file with the
Commission current and accurate information in periodic reports, even if the registration -
is voluntary under Sectjon 12(g). Specifically, Rule 13a-1 requires issuers to file annual
reports (Forms 10-K or 10-KSB), and Rule 13a-13 requires issuers to file quarterly
reports (Forms 10-Q or 10-QSB).

8. As aresult of the foregomg, Respondents failed to comply with Exchange
Act Section 13(a) and Rules 13a-1 and 13a-13 thereunder.

1.

In view of the allegations made by the Division of Enforcement, the Commission
deems it necessary and appropriate for the protection of investors that public
administrative proceedings be instituted to determine:

A. Whether the allegations contained in Section II are true and, in connection
therewith, to afford the Respondents an opportunity to establish any defenses to such
allegations; and,



B. Whether it is necessary and appropriate for the protection of investors to
suspend for a period not exceeding twelve months, or revoke the registration of each
class of securities of the Respondents identified in Section II registered pursuant to
Section 12 of the Exchange Act.

IVv.

IT IS HEREBY ORDERED that a public hearing for the purpose of taking
evidence on the questions set forth in Section IIT hereof shall be convened at a time and
place to be fixed, and before an Administrative Law Judge to be designated by further
order as provided by Rule 110 of the Commission’s Rules of Practice [17 C.F.R. §
201.110].

IT IS HEREBY FURTHER ORDERED that Respond'ents shall file an Answer to
the allegations contained in this Order within ten (10) days after service of this Order, as
provided by Rule 220(b) of the Commission’s Rules of Practice [17 C.F.R. § 201.220(b)].

If Respondents fail to file the directed Answers, or fail to appear at a hearing after
being duly notified, the Respondents may be deemed in default and the proceedings may
be determined against it upon consideration of this Order, the allegations of which may
be deemed to be true as provided by Rules 155(a), 220(f), 221(f), and 310 of the
Commission’s Rules of Practice [17 C.F.R. §§ 201 155(a), 201.220(f), 201. 221(f) and
201.3 10]

This Order shall be served forthwith upon Respondents pérsonally or by certified
or Express Mail, or by other means permitted by the Commission’s Rules of Practice.

IT IS FURTHER ORDERED that the Administrative Law Judge shall issue an
initial decision no later than 120 days from the date of service of this Order, pursuant to
‘Rule 360(a)(2) of the Commission’s Rules of Practice [17 C.F.R. § 201.360(a)(2)].

In the absence of an appropriate waiver, no officer or employee of the
Commission engaged in the performance of investigative or prosecuting functions in this
or any factually related proceeding will be permitted to participate or advise in the
decision of this matter, except as witness or counsel in proceedings held pursuant to
~ notice. Since this proceeding is not “rule making” within the meaning of Section 551 of
the Administrative Procedure Act, it is not deemed subject to the provisions of Section
553 delaying the effective date of any final Commission action.

By the Commission.

Nancy M. Morris
Secretary

Attachment - o | ' W QIW

By:ldill M. Peterson
’ Assistant Sesretary



Appendix 1
Chart of Delinquent Filings by

In the Matter of Lapta Acquisition Corp. VI, et al.

Months
v Delinguent
Company Name Form Type Period Ended Due Date =  Date Rec'd (rounded up)
Lapta Acquisition
Corp. VI-X o

10-KSB 12/31/00 04/02/01 Not filed 77
10-OQSB 03/31/01 05/15/01 Not filed 76
10-OQSB 06/30/01 08/14/01 Not filed 73
10-OSB - 09/30/01 11/14/01 Not filed 70
10-KSB 12/31/01 04/01/02 Not filed 65
10-OQSB 03/31/02 05/15/02 Not filed 64
10-QSB 06/30/02 08/14/02 Not filed 61
10-QSB 09/30/02 11/14/02 - Not filed 58
10-KSB - 12/31/02 03/31/03 Not filed 54
10-QSB 03/31/03 05/15/03 Not filed 52
10-QSB 06/30/03 08/14/03 Not filed 49
10-QSB 09/30/03 11/14/03 Not filed 46
10-KSB - 12/31/03 03/30/04 Not filed 42
10-QSB 03/31/04 - 05/17/04 Not filed 40
10-QSB 06/30/04 v 08/16/04 ‘Not filed 37
10-QSB 09/30/04 11/15/04 ~ Not filed 34
10-KSB 12/31/04 03/31/05 Not filed 30
10-QSB 03/31/05 05/16/05 Not filed 28
10-QSB 06/30/05 08/15/05 Not filed 25
10-QSB 09/30/05 11/14/05 Not filed 22
10-KSB - 12/31/05 . 03/31/06 Not filed 18
10-QSB 03/31/06 05/15/06 ‘Not filed 16
10-OSB 06/30/06 08/14/06 Not filed 13
10-QSB 09/30/06 11/14/06 Not filed 10
10-KSB 12/31/06 04/02/07- Not filed .5

10-QSB 03/31/07 05/15/07 Not filed 4

10-QSB 06/30/07 08/14/07 Not filed 1

Total Filings Delinquent 27
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Before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
~ Release No. 56438 / September 13, 2007

ACCOUNTING AND AUDITING ENFORCEMENT
Release No. 2717 / September 13, 2007

ADMINISTRATIVE PROCEEDING
File No. 3-12798

In the Matter of ORDER INSTITUTING CEASE-AND-DESIST
PROCEEDINGS, MAKING FINDINGS, AND
IMPOSING A CEASE-AND-DESIST ORDER

FERRO CORPORATION and PURSUANT TO SECTION 21C OF THE
ANTHONY J. MAIKUT, SECURITIES EXCHANGE ACT OF 1934
Respondents.
I.

The Securities and Exchange Commission (“Commission’) deems it appropriate that cease-
and-desist proceedings be, and hereby are, instituted pursuant to Section 21C of the Securities
Exchange Act of 1934 (“Exchange Act”), against Ferro Corporatlon (“Ferro”) and against Anthony
J. Maikut (“Maikut”) (collectively, “Respondents™). '

IL.

In anticipation of the institution of these proceedings, Respondents have submitted Offers
of Settlement (the “Offers”) which the Commission has determined to accept. Solely for the
purpose of these proceedings and any other proceedings brought by or on behalf of the
Commission, or to which the Commission is a party, and without admitting or denying the findings
herein, except as to the Commission’s jurisdiction over them and the subject matter of these
proceedings, which are admitted, Respondents consent to the entry of this Order Instituting Cease-
and-Desist Proceedings, Making Findings, and Imposing a Cease-and-Desist Order Pursuant to
Section 21C of the Securities Exchange Act of 1934 (“Order”), as set forth below.
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1.

On the basis of this Order and Respondents’ Offers, the Commission finds' that:

Respondents

1. Ferro 1s an Ohio corporation with its principal place of business in Cleveland, Ohio.
It manufactures, among other things, performance chemicals in facilities it owns in the U.S. and in
foreign countries. Ferro’s common stock is registered pursuant to Section 12(b) of the Exchange
Act and trades on the New York Stock Exchange.

2. Maikut, age 52, resides in Twinsburg, Ohio. Maikut was the controller for Ferro’s
Performance Chemicals Group (“Chemicals Group™) from 1998 until July 2004, when Ferro
terminated his employment. Maikut was a certified public accountant in the State of Ohio until
1997, when he failed to renew his license.

Related Party

3. Brian E. Haylor (“Haylor™), age 39, resides in Avon, Ohio. From November 2000
until his resignation in July 2004, Haylor was the controller for Ferro’s Polymer Additives
Division (“PAD”), one of three divisions within the Chemicals Group. In his position as PAD
controller, Haylor reported directly to Maikut.

Summary

4. Ferro issued materially false and misleading financial statements in its quarterly
reports for the first, second and third quarters of 2003, its annual report for 2003 and its quarterly
report for the first quarter of 2004. Haylor caused Ferro to issue the false financial statements by
making numerous false accounting entries by omitting to make required entries in Ferro’s books
and records. Maikut, as Haylor’s immediate supervisor, failed to adequately review Haylor’s
journal entries and account balances and participated in some erroneous accounting decisions.
Ferro failed to maintain adequate internal controls, which enabled Haylor to engage in his
fraudulent scheme. As a result of Haylor and Maikut’s conduct, and as a result of other errors,
Ferro restated its financial statements for 2003 and the first quarter of 2004.

Haylor’s Fraudulent Conduct

5. From at least March 2003 through June 2004, Haylor intentionally recorded false
entries and omitted required entries in PAD’s accounting records. The false entries and omissions
resulted in Ferro overstating its operating income? in its Forms 10-Q for the quarters ended March

: The findings herein are made pursuant to Respondents’ Offers of Settlement and

are not binding on any other person or entity in this or any other proceeding.
2 . - . . . .

Operating income is net income before income taxes and gains or losses from
discontinued operations.



31, June 30 and September 30, 2003, in its 2003 Form 10-K and in its Form 10-Q for the quarter
‘ended March 31, 2004.

6. Haylor made false entries in an account known as temporary accounts receivable.
Haylor should have used the temporary accounts receivable account to record sales for items sold
and shipped to a customer, but for which Ferro had not issued an invoice. Once Ferro issued the
invoice, Haylor should have eliminated the entry to temporary accounts receivable and transferred
the balance to trade accounts receivable. Haylor admitted that he recorded fictitious entries to
increase temporary accounts receivable and corresponding entries to reduce expenses. Haylor’s
conduct resulted in an increase in operating income of $1,050,000 in the first quarter of 2003,
$527,000 in the second quarter, and $123,000 in the third quarter.

7. Haylor made false accounting entries in an account known as unrecorded liabilities.
This account is the mirror image of temporary accounts receivable because it reflects amounts
owed by Ferro for which it has not yet received an invoice. Haylor reduced this account by
$120,000 in the third quarter of 2003 and by $300,000 in the fourth quarter of 2003, which resulted
m a reduction of Ferro’s expenses on its income statement. Haylor did not have any legitimate
reason for these entries and no documentation to support them.

8. According to Ferro, the approximate effect of Haylor’s fraudulent entries and
omissions on Ferro’s operating income is as follows:

2003 . 2004 Total

(All Dollar Amounts in Millions) All
Qtrl | Qtr2 | Qtr3 | Qtrd | Total | Qtr1 | Periods

Previously Reported Operating Income $142 | $75 | (81.1) | $3.6 | $242 | $193 ] $43.5
Less: Adj. for Fraudulent Accounting ($3.5) | ($1.1) | (80.1) | (80.3) | ($5.0) | ($0.7) | ($5.7)

Operating Income as Adjusted : $107 | $6.4 | ($1.2) | $3.3 | $19.2 | $186 | $37.8

Overstatement as a % of Oper. Inc. 327% | 172% | 83% | 9.1% | 26.0% | 3.8% 15.1%

Maikut’s Negligent Conduct

9. As the Chemicals Group controller, Maikut was responsible for the financial
statements prepared by Haylor. Maikut did not, however, adequately review Haylor’s monthly and
quarterly post-closing adjusting entries or regularly review PAD’s balance sheet, even after senior
managers asked for more information about certain PAD account balances.

10. Maikut’s failure adequately to review Haylor’s work enabled Haylor to engage in
his fraudulent conduct. Haylor typically recorded false entries or omitted required entries during
the monthly or quarterly closing process via post-closing adjustments. Had Maikut adequately
reviewed Haylor’s adjustments, he could have questioned them. In addition, Haylor’s conduct
generated irregular account balances. Senior management asked Maikut about an irregular balance
in temporary accounts receivable at the end of 2003, but Maikut did not request an account
reconciliation from Haylor until June 2004, when senior management demanded an explanation.




When Haylor failed to prepare the requested reconciliation, Ferro discovered his fraudulent
conduct.

11.  Maikut also participated in some erroneous accounting decisions. For example, in
July 2003, PAD sold products to a customer under a 12-month contract beginning in July 2003 and
ending in June 2004. By the terms of the contract, the customer could earn rebates if its purchase
volume exceeded certain levels. In April 2004, Haylor learned that the customer would eam a
rebate of $1.2 million. Consistent with Generally Accepted Accounting Principles, Haylor should
have immediately recorded the amount of the rebate earned from July 2003 through April 2004.”
Haylor, however, at Maikut's direction, began recording the rebate expense in equal monthly
installments on a basis that would have fully expensed the item over an eight-month period to
avoid having the entire $1.2 million expense appear in PAD's results for the second quarter of
2004. Ferro corrected the erroneous entries when they were discovered after Haylor left Ferro in
June 2004 and prior to filling its quarterly report for the second quarter of 2004.

Ferro’s Restatement

12. On March 31, 2006, Ferro filed its 2004 Form 10-K, which contained restated
financial results for 2003 and the quarter ended March 31, 2004. The restatement corrected
inaccurate prior period results caused by Haylor’s fraudulent entries and omissions and by
numerous errors made by Ferro’s accounting personnel. The errors were the result of poor
recordkeeping and inadequate internal controls, and caused Ferro to overstate its operating income
by an additional $6.6 million in 2003 and $4.6 million in the first quarter of 2004. The individual
errors, however, resulted in both increases and decreases in Ferro’s operating income.

13.  For example, in 2003, Ferro was in the process of incorporating new software for
its accounting systems. Some business units used the existing system while others used the new
system. This required Ferro to reconcile differences resulting from the use of different systems and
to make adjusting entries. In reconciling these differences, Ferro erroneously made adjustments
that resulted in an overstatement of its income by $6.1 million in 2003 and by $191,000 in the first
quarter of 2004. Another significant accounting error resulted when Ferro computed its employee
compensation expense. Errors in these accounts resulted in an understatement of Ferro’s income
" by $2.9 million in 2003 and an overstatement of $158,000 in the first quarter of 2004.

14. Ferro’s restatement had a material effect on the company’s earnings results for
2003 and the first quarter of 2004, as demonstrated in the following chart:

See Financial Accounting Standards Board, FAS No. 5.
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2003 2004 Total
(All Dollar Amounts in Millions) ' Al

. Qtr1 | Qtr2 | Qtr3 | Qtr4d Total { Qtr 1 | Periods

Previously Reported Operating Income $142 1 $75 | (81.1) | $3.6 $242 | $193 | $43.5

Less: Adj. for Fraudulent Accounting (33.5) { ($1.1) | (30.1) | (30.3) | ($5.0) | (80.7) | ($5.7)
Adj. for Accounting Errors (32.8) | (834) | (80.8) | %04 (56.6) | (34.6) | ($11.2)
Total Adjustments $6.3) | 345 [ 30.9) | 0.1 [(s11.6) ] (853) | (816.9)

Operating Income as Adjusted $7.9 $3.0 | (8200 | $3.7 $12.6 | $140 | $26.6
Over (Under)statement as a % of Oper. Inc. | 79.7% | 150.0% | 45.9% | (2.70%) | 92.1% | 37.9% | 63.5%

15. Ferro also identified material weaknesses in its internal controls and concluded that
they had been ineffective. -
16. Ferro’s deficient system of internal controls enabled Haylor to engage in his

fraudulent conduct. For example, the company concluded that it had failed to perform timely
reviews of accounting reconciliations and journal entries. More specifically, management did not
consistently approve post-closing journal entries. Haylor was able to record fraudulent post-
closing journal entries during 2003 and the first quarter of 2004 because his supervisor, Maikut,
did not adequately review and approve them. The company also concluded that it had
msufficiently trained accounting personnel coupled with insufficient accounting policies and
procedures. Haylor was able to carry out his scheme in part because his supervisor and others did
not consistently review and follow-up on suspicious account balances.

17. Ferro’s deficient system of internal controls also resulted in numerous errors. For
example, the company’s failure to consistently review the calculations and accounting for amounts
due to employees under various compensation plans led to a material overstatement of employee
compensation expenses. In addition, Ferro’s failure to timely perform and review accounting
reconciliations led to material errors in reconciling different accounting systems and recording
adjusting entries.

Legal Analysis

18. Section 13(a) of the Exchange Act and Rules 13a-1 and 13a-13 thereunder require
issuers of securities registered pursuant to Section 12 of the Exchange Act to file accurate quarterly
and annual reports with the Commission. Rule 12b-20 under the Exchange Act requires that these
reports must contain any material information necessary to make the required statements made in
the reports not misleading. As a result of the conduct described above, Ferro violated these
provisions of the Exchange Act by issuing a materially inaccurate Form 10-K for 2003 and
materially inaccurate Forms 10-Q for the first three quarters of 2003 and the first quarter of 2004,

19. Section 13(b)(2)(A) of the Exchange Act requires issuers to make and keep books,
records and accounts, which, in reasonable detail, accurately and fairly reflect the transactions and
disposition of its assets. Section 13(b)(2)(B) of the Exchange Act requires issuers to devise and
maintain a system of internal accounting controls sufficient to provide reasonable assurances that,
among other things, transactions are recorded as necessary to permit preparation of financial
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statements in conformity with generally accepted accounting principles and to maintain
accountability of assets. As a result of the conduct described above, Ferro violated Sections
13(b)(2)(A) and 13(b)(2)(B) of the Exchange Act because its books and records contained
numerous inaccurate entries and because it failed to devise and maintain a scheme of internal
controls adequate to detect and prevent Haylor’s false accounting entries.

20. As described above, Maikut, in part, caused Ferro’s violations of Sections 13(a),
13(b)(2)(A) and 13(b)(2)(B) of the Exchange Act and Rules 12b-20, 13a-1 and 13a-13 thereunder
because he did not adequately review Haylor’s post-closing journal entries, did not adequately
review Haylor’s account balances, and did not follow up on questions from the company’s senior
management about a suspicious account balance.

Ferro’s Remedial Efforts

C - 21.  Indetermining to accept Ferro’s Offer, the Commission considered remedial acts
promptly undertaken by Ferro and cooperation afforded the Commission staff.

Iv.

In view of the foregoing, the Commission deems it appropriate to impose the sanctions
agreed to in Respondents’ Offers. ‘

Accordingly, it is hereby ORDERED that:

1. Respondent Ferro cease and desist from committing or causing any violations and
any future violations of Sections 13(a), 13(b)(2)(A) and 13(b)(2)(B) of the Exchange Act and
Rules 12b-20, 13a-1 and 13a-13 thereunder.

2. Respondent Maikut cease and desist from causing any violations and any future
violations of Sections 13(a), 13(b)(2)(A) and 13(b)(2)(B) of the Exchange Act and Rules 12b-20,
13a-1 and 13a-13 thereunder.

By the Commission.

Al

Nancy M. Morris
Secretary
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| . . UNITED STATES OF AMERICA
' ~ Before the o
SECURITIES AND EXCHANGE COMMISSION

'SECURITIES EXCHANGE ACT OF 1934
Release No. 56424 / September 13, 2007

ACCOUNTING AND AUDITING ENFORCEMENT
Release No. 2704 / September 13, 2007

ADMINISTRATIVE PROCEEDING
File No. 3-12785

ORDER INSTITUTING PUBLIC

ADMINISTRATIVE AND CEASE-AND-
: - DESIST PROCEEDINGS PURSUANT TO
In the Matter of . SECTIONS 4C AND 21C OF THE
SECURITIES EXCHANGE ACT OF 1934
- Sanford H. Feibusch, CPA, PC AND RULE 102(¢) OF THE

and Sanford H. Feibusch, CPA | . COMMISSION’S RULES OF PRACTICE,
MAKING FINDINGS, AND IMPOSING
‘ Respondents. ' REMEDIAL SANCTIONS AND A CEASE-
' : AND-DESIST ORDER

| 8

_The Securities and Exchange Commission (“Commission”) deems it appropriate that public
administrative and cease-and-desist proceedings be, and hereby are, instituted against Sanford H.
Feibusch, CPA, PC and Sanford H. Feibusch, CPA (collectively “Respondents™) pursuant to
Section 21C of the Securities Exchange Act of 1934 (“Exchange Act”), and that public
administrative proceedings be, and hereby are, instituted against Sanford H. Feibusch, CPA, PC .
pursuant to Section 4C' of the Exchange Act and Rule 102(e)(1)(111) of the Commission’s Rules of
Practice.’

" Section 4C provides, in relevant part, that:

The Commission may censure any person, or deny, temporarily or permanently, to any person the
privilege of appearing or practicing before the Commission in any way, if that person is found . . .
to have willfully violated, or willfully aided and abetted the violation of, any provision of the
securities laws or the rules and regulations thereunder.

2 Rule 102(e)(1)(iit) provides, in relevant part, that:
appearing or practicing before it in any way to any person who is found-. . . to have willfully

violated, or willfully aided and abetted the v1olat10n of any provision of the Federal securities laws
or the rules and regulations thereunder

‘ The Commission may censure a person or deny, temporarily or permanently, the privilege of
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II.

In anticipation of the institution of these proceedings, Respondents have submitted an Offer
of Settlement (“Offer”), which the Commission has determined to accept. Solely for the purpose
of these proceedings and any other proceedings brought by or on behalf of the Commission, or to
which the Commission is a party, and without admitting or denying the findings herein, except as
to the Commission’s jurisdiction over them and the subject matter of these proceedings, which are
admitted, Respondents consent to the entry of this Order Instituting Public Administrative and
Cease-and-Desist Proceedings Pursuant to Sections 4C and 21C of the Securities Exchange Act of
1934 and Rule 102(e) of the Commission’s Rules of Practice, Making Findings, and Imposing
Remedial Sanctions and a Cease-and-Desist Order (“Order”), as set forth below.

L
~On the basis of this Order and Respondents’ Offer, the Commission finds® that:
A. RESPONDENTS
1. Sanford H. Feibusch, CPA, PC (the “Firm”) is a Nevada profeSsio'nal corporation
and a public accounting firm headquartered in Las Vegas, Nevada. The Firm audited Power-Save -
Energy Company’s (“Power-Save”) financial statements for the company’s 2003 fiscal year ended -

December 31, 2003.

2. Sanford H. Feibusch, CPA (“Feibusch”), 53, of Las Vegas Nevada, is a certified -

' | publlc accountant licensed during the relevant time period in the state of New York and currently -

licensed in Nevada. Feibusch was the engagement partner in connection with the Firm’s audit of
Power-Save’s financial statements for the company’s 2003 fiscal year ended December 31, 2003.

B. . FACTS

1. Power-Save (known as Safari Associates, Inc. during the relevant time period) is a -
Utah corporation with its headquarters in San Luis Obispo, California. Power-Save’s common
stock is registered with the Commission pursuant to Section 12(g) of the Exchange Actandis
traded on the OTC Bulletin Board under the symbol PWSYV. For its fiscal year ended December
31, 2003, Power-Save reported revenues of $102,533 and total assets of $113,603. '

2. Power-Save has at all relevant times been an issuer as defined by the Sarbanes- -
Oxley Act of 2002 (the “Act”).

¥ The findings herein are made pursuant to Respondents’ Offer of Settlement and are not bmdmg on any

other person or entity in this or any other proceeding.
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3. - The Firm audited Power-Save’s 2003 financial statements included in Power-
Save’s annual report for fiscal year 2003 on Form 10-KSB, filed with the Commission on March
24, 2004. As part of that audit, the Firm prepared and issued an audit report dated March 22, 2004
(the “Power-Save audit report”), which the company included in its 2003 Form 10-KSB. Power-
Save never paid the Firm the $3,000 that the Firm invoiced for the audit work.

4. At the time the Firm prepared and issued the Power-Save audit report, it was not
registered with the Public Company Accounting Oversight Board (the “Board”) as required by
Section 102(a) of the Act.

5. Feibusch was the engagement partner on the Firm’s audit of Power-Save’s 2003
financial statements. Feibusch participated in the preparation and issuance of the Power-Save aud1t
report. :

C. VIOLATIONS

1. Section 102(a) of the Act provides that “it shall be unlawful for any pérsori that is
not a registered public accounting firm to prepare or issue, or to participate in the preparation or
issuance of, any audit report with respect to any issuer.”

2. The provisions of Section 102(a) of the Act became effective on October 22, 2003.

3. Based on the conduct described above, the Firm willfully® violated Section 102(a)
of the Act. '
4. . Based on the conduct described above, Felbusch caused the F1rm s violation of

Section 102(a) of the Act.

- D. F INDINGS

Based on the foregoing, the Commission finds that the Firm willfully violated Section
102(a) of the Sarbanes-Oxley Act of 2002, and that Feibusch caused the Firm’s violation of
Section 102(a) of the Act. :

A violation of the Act or any rule that the Board issues under the Act is treated for all purposes in the same
-manner as a violation of the Exchange Act, including with respect to penaltles Sarbanes-Oxley Act of 2002, 15
- U.S.C.A. § 7202(b)(1) (West 2002).

3 » Section 102(a) became effective “[b]eginning 180 days after the date of the determination of the
Commission under Section 101(d)” of the Act that the Board was prepared to undertake its statutory responsibilities.
The Commission made the required determination on April 25, 2003. See Order Regarding Section 101(d) of the
Sarbanes-Oxley Act of 2002, Securities Act Release No. 8223, Exchange Act Release No. 47746, 2003 WL

1956164 (Apr. 25, 2003).

6 “Willfully” as used in this Order means intentionally committing the act that constitutes the violation.

There is no requirement that the actor also be aware that he is violating a rule or statute. See Wonsover v. SEC, 205
F.3d 408, 414 (D.C. Cir. 2000); Tager v. SEC, 344 F.2d 5, 8 (2d Cir. 1965).




' E. UNDERTAKING

Respondents have undertaken not to request, demand, or accept, directly or indirectly, any
compensation from Power-Save in connection with the audit work associated with the Power-Save
audit report. In determining whether to accept the Offer the Commission has conS1dered this
undertaking.

IV.

In view of the foregoing, the Commission deems it appropriate to impose the sanctions
agreed to in Respondents Offer.

Accordingly, it is hereby ORDERED, effective imrhediately, that:
1. Sanford H. Feibusch, CPA, PC

A. The an shall cease and desist from committing or causing any violations
and any future violations of Section 102(a) of the Act.

B. The Firm is censured.

- C. The Firm may practice before the Commission as an independent accountant

‘ provided that:
1. The Firm is registered with the Board in accordance with the Act,
and such registration continues to be effective; and

2. The Firm has submitted to the Commission staff (attention: Office
of the Chief Accountant) the Board’s letter notifying the Firm that its registration application has
been approved.

2.  Sanford H. Feibusch, CPA

, - Al Feibusch shall cease and desist from committing or causing any violations-
and any future violations of Section 102(a) of the Act.

B. Feibusch may practice before the Commission as an independent accountant
provided that: :

: 1. The public accounting firm with which he is associated is
registered with the Board in accordance with the Act, and such registration continues to be
effective; and



" 'Acéduntant) the Board’s letter notifying the public accounting firm with which he is associated

. : ' 2. - He haé submitted to the Commission staff (attention: Office of the Chief
that its registration application has been approved.

By the Commission.

Nancy M. Morris
Secretary

~

- By: Uil M. Peterson
Assistant Secretary



UNITED STATES OF AMERICA
Before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 56426 / September 13, 2007 .

ACCOUNTING AND AUDITING ENFORCEMENT
Release No. 2706 / September 13, 2007

ADMINISTRATIVE PROCEEDINGi
File No. 3-12787

ORDER INSTITUTING PUBLIC

In the Matter of ADMINISTRATIVE AND CEASE-AND-
DESIST PROCEEDINGS PURSUANT TO
William E. Costello, CPA, - SECTIONS 4C AND 21C OF THE
' SECURITIES EXCHANGE ACT OF 1934

Respondent. | AND RULE 102(e) OF THE

- . COMMISSION’S RULES OF PRACTICE,
MAKING FINDINGS, AND IMPOSING

' REMEDIAL SANCTIONS AND A CEASE-
AND-DESIST ORDER |

L

The Securities and Exchange Commission (“Commission”) deems it appropriate that public
administrative and cease-and-desist proceedings be, and hereby are, instituted against William E.
Costello, CPA (“Respondent” or “Costello”) pursuant to Sections 4C' and 21C of the Securities
Exchange Act of 1934 (“Exchange Act”) and Rule 102(e)(1)(ii1) of the Commission’s Rules of
Practice.’

Section 4C provides, in relevant part, that:

The Commission may censure any person, or deny, temporarily or permanently,
to any person the privilege of appearing or practicing before the Commission in -
any way, if that person is found . . . to have willfully violated, or willfully aided
and abetted the violation of, any prov1s1on of the securities laws or the rules and
regulatlons thereunder.

2 Rule 102(e)(1)(iii) provides, in relevant part, that:

The Commission may censure a person or deny, temporarily or permanently, the
privilege of appearing or practicing before it in any way to any person who is
found . . . to have willfully violated, or willfully aided and abetted the violation of -
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II.

In anticipation of the institution of these proceedings, Respondent has submitted an Offer
of Settlement (“Offer”), which the Commission has determined to accept. Solely for the purpose -
of these proceedings and any other proceedings brought by or on behalf of the Commission, or to
which the Commission is a party, and without admitting or denying the findings herein, exceptas-
to the Commission’s jurisdiction over him and the subject matter of these proceedings, which are- }
admitted, Respondent consents to the entry of this Order Instituting Public Administrative and

Cease-and-Desist Proceedings Pursuant to Sections 4C and 21C of the Securities Exchange Actof . =~
. 1934 and Rule 102(e) of the Commission’s Rules of Practice, Making Findings; and’ Imposmg
‘Remedial Sanctions and a Cease-and- De51st Order (“Order’ ) as set forth below.

I
~ On the basis of this Order and Respdndent’s Offer, the Commission frnds3 that; - v
A. ' RESPONDENT

William E. Costello, CPA, 69, of Bakersfield, California, is a certified public accountant

licensed in the state of California since 1965 and doing business as a sole proprietorship. Costello
* audited Global Links Corp.’s financial statements for the company s 2003 fiscal year ended R

December 31, 2003.
B. 'FACTS

1. Global Links Corp (“Global Llnks”) 1s a Nevada corporatlon w1th its headquarters o
in Las Vegas, Nevada. Global Links’ common stock is registered with the Commission pursuant

to Section 12(g) of the-Exchange Act and is quoted in the pink sheets under the symbol GLLK.PK. . =~ - -
For its fiscal year ended December 31, 2003, Global Links reported revenues of $132,000 and total”

- assets of $1.8 million. ‘Global Links ﬁled a Form 8-K with the Commission on February 2, 2005 S
‘ V»announcrng that it had dlsmlssed Costello as its 1ndependent auditor on February 1, 2005 T

2. Global Lmks has at all relevant times been an issuer as deﬁned by the Sarbanes- .

‘ Oxley Act of 2002 (the “Act”)

3. Costello aud1ted Global Links’ 2003 financial statements 1ncluded in Global L1nks :
annual report for fiscal year 2003 on Form 10-KSB, filed with the Commission on April 14, 2004. =

_ As part of that audit, Costello prepared and 1ssued an audit report dated Apnl 14, 2004 (the =

anyf provision of the- Federal securities laws or the rules and regulatlons
thereunder. .
3 The findings herein are made pursuant to Respondent s Offer of Settlement and are not
b1nd1ng on any other person or entlty in this or any other proceeding. :



“Global Links audit report”), which the company included in its 2003 Form 10-KSB. Global
Links paid Costello $1,250 for the audit work.* :

: 4, At the time Costello prepared-and issued the Global Links audit report, he was not
registered with the Public Company Accounting Oversi ght Board (the “Board”), as required by
Section 102(a) of the Act.

“C.  VIOLATIONS
1. Section 102(a) of the Act proi/ides that “it shall be unlawful for any person that is

not a registered public accounting firm to prepare Or issue, or'to part1c1pate in the preparation or
issuance of, any audit report with respect to any 1ssuer »?

2. The provisions of Section 102('a)tof the ~Ac.tl)ecarne effective on October.22 2003.°
3. Based on the conduct descnbed above Respondent w1llfully violated Section -
;102(a) of the Act : -

‘D, FINDINGS

L Based on the foregoing, the Comm1ss1on ﬁnds ‘that Costello w1llfully v1olated Section o
102(a) of the. Sarbanes Oxley Act 0f 2002. ' o

B During the course of the Comm1ss1on s 1nvest1gation Costello voluntanly reimbursed

~~ Global Links the $1 250 in audit fees In v1ew of Costello s reimbursement, the Comm1s51on 1s L
_mot. orderlng disgorgement in this matter -

s .

: purposes in the same manner as a violation of the Exchange Act, 1nclud1ng with respect to.

= penalties ‘Sarbanes-Oxley Act of 2002 15 U.S. C A § 7202(b)(1) (West 2002)

% Section 102(a) became effective ¢ [b]egmmng 180 days after the date of the determination‘.., . |

" A violation of the Act or any rule that the. Board issues under the Act 18 treated for all o B

';of the Commission under Section 101(d)” of the Act that the Board was prepared to undertake its -

statutory responsibilities. The Commission made the required determination on April 25, 2003
. See Order Regarding Section 101(d) of the Sarbanes Oxley Act of 2002, Securities Act Release
No. 8223 Exchange Act Release No. 47746, 2003 WL 1956164 (Apr 25, 2003). '

N “Willfully” as used 1n-th1s Orde'r means 1ntentionally-_comm1_tt1ng the act that constitutjes
. theviolation. There is no requirement that the actor also be aware that he is violating arule or” = - -
' statute See Wonsover v. SEC 205 F.3d 408 414 (D C C1r 2000) Tager v. SEC, 344 F.2d 5 8 -
(2d Cir. 1965).. - , R




E. UNDERTAKING

| Respondent undertakes not to request, demand, or accept, directly or indirectly, any
compensation from Global Links in connection with the audit work associated with the Global

Links audit report. In determining whether to accept the Offer, the Commrssron has considered

thls undertaklng
Iv.

R v1ew of the foregoing, the Comm1ss1on deems it appropnate to nnpose the sanctions

'r_agreed to in Respondent s Offer.

| Accordlngly, it is hereby ORDERED, effectlve 1mmed1ately, that

AL Costello shall cease and desist from comrnlttmg or causmg any violations and any

j t.future violations of Section 102(a) of the Act.

o B o Costello is censured.
o - - C- Costello may practice before the Commission as an independent accountant
. provided that: = o : . B
1. - The public accountlng firm w1th wh1ch he 1s associated is. reglstered with

. 'the Board in accordance with the Act; and such reglstratlon contlnues to be effectlve and

2. He has submitted to the Cormn1ss1on staff (attentlon Ofﬁce of the Chief

' ’Accountant) the Board’s letter notifying the pubhc accountlng firm w1th wh1ch he is associated that

its reglstratlon apphcatlon has been approved

By the Cornmlsslon.

' ".NancyM MOITlS '

:V:ISCCI'etary | v - _ a
. By 1 Peiterson
| ASSlstant Secretary
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UNITED STATES OF AMERICA -
_ v Before the _
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 56422 / September 13, 2007

ACCOUNTING AND AUDITING ENFORCEMENT
Release No. 2702 / September 13, 2007

: ADMINISTRATIVE PROCEEDING

File No. 3-12783

' ORDER INSTITUTING PUBLIC
In the Matter of : . ADMINISTRATIVE AND CEASE-AND-
' DESIST PROCEEDINGS PURSUANT TO
: - SECTIONS 4C AND 21C OFTHE
Randy Simpson, CPA, P.C. and SECURITIES EXCHANGE ACT OF 1934
Randy Simpson, CTA, - AND RULE 102(¢) OFTHE
- COMMISSION’S RULES OF PRACTICE,
MAKING FINDINGS, AND IMPOSING
Respondents. _ _ . REMEDIAL SANCTIONS AND A CEASE-
e AND-DESIST ORDER

1

L

The Securities and Exchange Commission (‘“‘Commission”) deems it appropriate that cease-
and-desist proceedings be, and hereby are, instituted against Randy Simpson, CPA, P.C. and Randy
Simpson, CPA (collectively “Respondents”) pursuant to Section 21C of the Securities Exchange
Act of 1934 (“Exchange Act”) and that public administrative proceedings be, and hereby are, -
instituted against Randy Simpson, CPA, P.C. pursuant to Section 4C' of the Exchange Act and
Rule 102(e)(1)(iii) of the Commission’s Rules of Practice.” -

Section 4C provides, in relevant part, that:

- The Commission may censure any person, or deny, temporarily or permanently,”
to any person the privilege of appearing or practicing before the Commission in
any way, if that person is found . . . to have willfully violated, or willfully aided
and abetted the violation of, any provision of the securities laws or the rules and
regulations thereunder.

2 Rule 102(e)(1)(iii) provides, in relevant part, that:
‘The Commission may censure a person or deny, temporarily or permanently, the

pn'vilege of appearing or practicing before it in any way to any person who is
found . . . to have willfully violated, or wﬂlfully aided and abetted the violation of
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I1.

In anticipation of the institution of these proceedings, Respondents have submitted an Offer
of Settlement (“Offer”), which the Commission has determined to accept. Solely for the. purpose
of these proceedings and any other proceedings brought by or on behalf of the Commission, orto
which the Commission is a party, and without admitting or denying the findings herein, except as °
to the Commission’s jurisdiction over them and the subject matter of these proceedings, which are E
admitted, Respondents consent to the entry of this Order Instituting Public Administrative and -

Cease-and-Desist Proceedings Pursuant to Sections 4C and 21C of the Securities Exchange Act of _. '

1934 and Rule 102(¢) of the Commission’s Rules of Practice, Making Findings, and Irnposmg

- Remedial Sanctions and a Cease and- DeS1st Order (“Order”) as set forth below.

L
On the basis of this:Order and Respondents’ Offer, the Commission finds® that:{ .
A. RESPONDENTS

1. Randy Slmpson CPA, P.C. (the “an”) is a Utah corporation based n. Sandy,
Utah. The Firm audited Cap Central Access Point, Inc.’s and Franklin Life Resources, Inc.’s

financial statements for the compames 2003 fiscal years ended September 30, 2003, and October e

31, 2003 respectively. -

2. Randy Slmpson CPA ( Slmpson”) age 52, of Sandy, Utah, 1s a certlﬁed pubhc
accountant licensed in the state of Utah since 1976. “Simpson was the engagement partner n

- connection with the Firm’s audits of Cap Central Access Point, Inc.’s and Franklin Lake -

Resources, Inc.’s financial statements for the compames 2003 fiscal years ended September 30,
2003, and October 31, 2003 respectlvely ' : :

B. FACTS

1. Cap Central Access Point, Inc. (“Cap Central”) is a Nevada corporation'based in.

‘Las Vegas, Nevada. During the relevant period, Cap Central’s common stock was reg1stered with S

the Commission pursuant to Section 12(g) of the Exchange Act. For its fiscal year ¢ ended

September 30, 2003 Cap Central reported no revenue and total assets of $400.

2. Cap Central has at all relevant times been an issuer as defined by the Sarbanes-
Oxley Act of 2002 (the “Act”) : . .

3. Franklin Lake Resources, Inc. (“Franklin Lake”) is a Nevada corporaticn .baSedvin S

any provision of the Federal securities laws or the rules and regulaticns ’ »
thereunder.
3 The findings herein are made pursuant to Respondents’ Offer of Settlement and are not
binding on any other person or ent1ty in this or any.other proceeding. :



South San Francisco, California. Franklin Lake’s common stock trades over the OTC Bulletin
Board under the symbol FKILLR.OB and is registered with the Commission pursuant to Section
12(g) of the Exchange Act. For its fiscal year ended October 31, 2003, Franklin Lake reported no
revenue and total assets of $260,000. '

4. Franklin Lake has at all relevant tirries been an issuer as defined by the Act.

5. The Firm audited Cap Centra] S and Franklin Lakes’ 2003 financial statements
included in each company’s respective annual report for fiscal year 2003 on Form 10-KSB, filed
with the Commission on November 24, 2003, and February 13, 2004, respectively. As part of the
audits, the Firm prepared and issued two audit reports dated November 8, 2003 (the “Cap Central
audit report”), and January 22, 2004 (the “Franklin Lake audit report”), which each company '
included in its respective 2003 Form 10-KSB. The Firm collected no fees for the Cap Central |
audit work. Franklin Lake paid the Firm $5, OOO for the audit work :

6. At the time the Firm issued the Cap Central and Franklin Lake audit reports, it was
not registered with the Public Company Accountrng Oversi ght Board (the “Board™), as requrred by
Section 102(a) of the Act.

7. Simpson was the engagement partner on the Firm’s audits of Cap Central’s and
‘Franklin Lake’s 2003 financial statements. Simpson partrcrpated in the preparation and issuance of
the Cap Central and Franklin Lake audit reports.

C. ' VIOLATIONS
1. Section 102(a) of the Act provides that “it shall be unlawful for any person that is
not a registered public accounting firm to prepare or issue, or t0 participate in the preparation or

issuance of, any audit report with respect to any issuer.”®

2. The provisions of Section 102(a) of the Act became effective on October 22, 2003.°

4 During the course of the Comm1ssmn s 1nvest1gat10n the Firm voluntarily rermbursed
Franklin Lake $5,000 in audit fees. In view of the Firm’s reimbursement, the Commission is not
ordering disgorgement in this matter. :
5 A violation of the Act or any rule that the Board issues under the Act is treated for all

purposes in the same manner as a violation of the Exchange Act, including with respect to
penalties. Sarbanes-Oxley Act of 2002, 15 U.S.C.A. § 7202(b)(1) (West 2002).

6 Section 102(a) became effective “[b]eginning 180 days after the date of the determination
of the Commission under Section 101(d)” of the Act that the Board was prepared to undertake its
statutory responsibilities. The Commission made the required determination on April 25, 2003.
‘See Order Regarding Section 101(d) of the Sarbanes-Oxley Act of 2002, Securities Act Release
No. 8223, Exchange Act Release No. 47746, 2003 WL 1956164 (Apr. 25, 2003).
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3. Based on the conduct described above, the Firm willfully’ violated Section 102(a)
" of the Act. '
4. Based on the conduct descnbed above Simpson caused the Firm’s violation of

| Sectlon 102(a) of the Act.

. "D’.‘ ~ FINDINGS

Based on the foregoing, the Comrnission: ﬁnds that the Firm Willﬁlllyv\:f’iolated Section

.~ 102(a) of the Sarbanes-Oxley Act of 2002, and that Slmpson caused the Firm’s v1olatlon of Section
o 102(a) ofthe Act. , : o : v v

E. UNDERTAKING

Respondents undertake not to request demand ‘or accept d1rect1y or 1nd1rect1y, any

. .cornpensatlon from Cap Central and Franklin Lake i in-connection with the audit work associated
~ with the Cap Central and Franklin Lake audit reports In determ1n1ng whether to accept the Offer,
- the Commission has considered thls undertakmg ' : . _ '

In v1ew of the foregomg, the Comm1ss1on deems 1t appropnate to 1mpose the sanctlons

: agreed to in Respondents Offer

| Accordlngly, it 1s hereby ORDERED effectlve 1mmed1ately, that:

- 1. “ Randy Simpson, CPA, P.C.

'._A. ~ The Firm shall cease and des1st rom comm1tt1ng or causmg any violations -

and any future v1olatlons of Section 102(a) of the Act E -

B. The Firm is censur-ed._ .v B
' - C.. The Firm may pfac_ﬁce before fthe Comrnission'as an--in_dependent accountant - "
provided that: - SR R v
1. Ttis reglstered with the Board n accordance w1th the Act and such

reglstratlon cont1nues to be effective; and

7 “Willfull_y” as used in this Offer '_me'ans'inte'ntiona_lly committi_ng _-the__act.that constitutes
the violation. There is no requiremerit that the actor also be aware that he is violating a rule or
statute.  See Wonsover v. SEC, 205 F. 3d 408,414 (D C Clr 2000) Tager v. SEC, 344 F. 2d 5,8 -

@d Cir. 1965)
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2. It has submitted to the Commission staff (attention: Office of the
Chlef Accountant) the Board’s letter notifying the Firm that its rcgrstratron application has been

. approved

' 2.' - Randy Simpson, CPA

o A‘. o Slmpson shall cease and desist from- connnlttlng or causmg any v1olat10ns

' and any future v1olatlons of Section 102(a) of the Act.

" B . _ S1mpson may practice before the C'ommfiss,ion.. as an independent accountant

1. The public accounting firm with wh1ch he 18 assoc1ated is registered

_'V’w1th the Board in accordance with the Act, and such reglstratlon cont1nues to be effectlve and

o 2. He has submitted to the Comrmssmn staff (attentlon Office of the

Chief Accountant) the Board’s letter notifying the public accounting ﬁrm w1th which he 1S
.y '_assomated that 1ts reglstratlon application has been approved S

. By t_he’ '(;'I'omrn'i.ssion.

: Nancy M. Morns
Secretary

By:dill M. Peterson
Assistant Secretary




UNITED STATES OF‘ AMERICA
Before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 56420 / September 13, 2007

ACCOUNTING AND AUDITING ENFORCEMENT
Release No. 2700 / September 13, 2007

ADMINISTRATIVE PROCEEDING
File No. 3-12781

ORDER INSTITUTING PUBLIC :
ADMINISTRATIVE AND CEASE-AND-

. ' DESIST PROCEEDINGS PURSUANT TO-
In the Matter of ' SECTIONS 4C AND 21C OF THE

_ SECURITIES EXCHANGE ACT OF 1934
Norman Stumacher, CPA, AND RULE 102(e) OF THE
COMMISSION’S RULES OF PRACTICE,

Respondent. ' , MAKING FINDINGS, AND IMPOSING
- - REMEDIAL SANCTIONS AND A CEASE-
AND-DESIST ORDER ' '

I -

The Securities and Exchange Commission (“Commission”) deems it appropriate that public
administrative and cease-and-desist proceedings be, and hereby are, instituted against Norman
Stumacher, CPA (“Respondent” or “Stumacher”) pursuant to Sections 4C" and 21C of the
Securities Exchange Act of 1934 (“Exchange Act”) and Rule 102(e)( 1)(ii1) of the Comlmssmn s
Rules of Practice.’

Section 4C provides, in relevant part, that:

The Commission may censure any person, or deny; temporarily or permanently, to any person the
privilege of appearing or practicing before the Commission in any way, if that person is found .

to have willfully violated, or willfully aided and abetted the violation of, any provision of the
securities laws or the rules and regulations thereunder.

2 Rule 102(e)(1)(iii) provides, in relevant part, that:
The Commission may censure a person or deny, temporarily or permanently, the privilege of
appearing or practicing before it in any way to any person who is found . . . to have willfully

violated, or willfully aided and abetted the violation of any provision of the Federal securities laws
or the rules and regulations thereunder.
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II.

In anticipation of the institution of these proceedings, Respondent has submitted an Offer
of Settlement (“Offer””), which the Commission has determined to accept. Solely for the purpose
of these proceedings and any other proceedings brought by or on behalf of the Commission, or to
which the Commission is a party, and without admitting or denying the findings herein, except as
to the Commission’s jurisdiction over him and the subject matter of these proceedings, which are
admitted, Respondent consents to the entry of this Order Instituting Public Administrative and
Cease-and-Desist Proceedings Pursuant to Sections 4C and 21C of the Securities Exchange Act of
1934 and Rule 102(e) of the Commission’s Rules of Practice, Making Findings, and Imposing .
Remedial Sanctions and a Cease-and-Desist Order (“Order”), as set forth below.

II1.
On the basis of this Order and Respondent’s Offer, the Commission finds® that
A. RESPONDENT

Norman Stumacher, CPA, 81, of Bellmore, New York, is a certified public accountant
licensed in the state of New York since 1960 and doing business as a sole proprietorship.
Stumacher audited MediaREADY, Inc.’s (“MediaREADY”) financial statements for the
company’s 2003 fiscal year ended December 31, 2003. MediaREADY dismissed Stumacher as its
independent auditor on February 22, 2005.

B.  FACTS

1. MediaREADY (known as Video Without Boundaries, Inc. during the relevant time
period) is a Florida corporation with its headquarters in Fort Lauderdale, Florida. MediaREADY’s
common stock is registered with the Commission pursuant to Section 12(g) of the Exchange Act
and is listed on the Pink Sheets under the symbol MRED. For its fiscal year ended December 31,
2003, MediaREADY reported revenues of $191,000 and total assets of $875,000.

2. MediaREADY has at all relevant times been an 1ssuer as deﬁned by the Sarbanes-
Oxley Act of 2002 (the “Act”).

3. Stumacher audited MediaREADY’s 2003 financial statements included in
MediaREADY’s annual report for fiscal year 2003 on Form 10-KSB, filed with the Commission
on April 14,2004. As part of that audit, Stumacher prepared and issued an audit report dated April
12,2004 (the “MediaREADY audit report”), which the company included in its 2003 Form 10-
KSB. MediaREADY paid Stumacher $25,000 for the audit work.

The findings herein are made pursuant to Respondent’s Offer of Settlement and are not binding on any
other person or entity in this or any other proceeding,.



: 4. At the time Stumacher prepared and issued the MediaREADY audit report, he was
not registered with the Public Company Accounting Oversight Board (the “Board”), as requlred by
‘Section 102(a) of the Act.

5. By order dated April 26, 2005, the Board disapproved an application for
registration submitted by Stumacher based in part on Stumacher’s violation of Section 102(a) of
the Act in issuing the MediaREADY audit report.* The order effectively prevented Stumacher
from becoming registered with the Board until after February 15, 2006, approximately one year -
from the date the Board issued a notice of hearing on Stumacher’s application.” Stumacher has

" only worked as an accountant through his sole proprietorship and has not otherwise been
associated with a public accounting firm registered with the Board.

C.  VIOLATIONS
1. Section 102(a) of the Act provides that “it shall be unlawful for any person that is
not a registered public accounting firm to prepare or issue, or to participate in the preparation or
issuance of, any audit report with respect to any issuer.”

2. The pro‘visions of Section 102(a) of the Act became effective on October 22, 2003. :

3. Based on the conduct descrlbed above, Respondent willfully® violated Section
102(a) of the Act.

D. FINDINGS

Based on the foregoing, the Commission finds that Stumacher willfully violated Section
1102(a) of the Sarbanes-Oxley Act of 2002.

4 PCAOB Release No. 2005-008 (Apr. 26, 2005). The order also found that Stumacher’s issuance of the
MediaREADY audit report violated Board Rule 2100, which implemented Section 102(a) of the Act. Id.

5 The order states that with respect to any new registration appliéation Stumacher submits after FeBruary 15,
2006, the Board will not issue a notice of hearing to determine whether to approve or disapprove such application
based solely on the violations subject to the Board’s order. 1d.

¢ A violation of the Act or any rule that the Board issues under the Act is treated for all purposes in the same
manner as a violation of the Exchange Act, including with respect to penalties. Sarbanes-Oxley Act of 2002, 15
U.S.C.A. § 7202(b)(1) (West 2002).

! Section 102(a) became effective “[bJeginning 180 days after the date of the determination of the
Commission under Section 101(d)” of the Act that the Board was prepared to undertake its statutory responsibilities.
The Commission made the required determination on April 25, 2003. See Order Regarding Section 101(d) of the
Sarbanes-Oxley .Act of 2002, Securities Act Release No. 8223, Exchange Act Release No. 47746, 2003 WL '
1956164 (Apr. 25, 2003).

8 “Willfully” as used in this Order means intentionally committing the act that constitutes the violation.

There is no requirement that the actor also be aware that he is violating a rule or statute. See Wonsover v. SEC, 205
F.3d 408, 414 (D.C. Cir. 2000); Tager v. SEC, 344 F.2d 5, 8 (2d Cir. 1965).




" E.  UNDERTAKING
Respondent has undertaken not to request, demand, or accept, directly or indirectly, any
compensation from MediaREADY in connection with the audit work associated with the
MediaREADY audit report. In determining whether to accept the Offer, the Commission has

considered ﬂ'HS undertaking.
Iv.

In view of the foregoing, the Commission deems it appropnate to impose the sanctions
: agreed to in Respondent’s Offer. :

Accordingly, it is hereby ORDERED, effective immediately, that:

A. Stumacher shall cease and desist from committing or causing any violations and any
future violations of Section 102(a) of the Act.

B. - Stumacheris censured.

C.  Stumacher may practice before the Commission as an independent accountant
provided that: '
' | 1. The public accounting firm with which he is associated is registered. with
. the Board in accordance with the Act, and such registration continues to be effective; and
2. He has submitted to the Commission staff (attention: Office of the Chief

Accountant) the Board’s letter notifying the public accounting firm with which he is associated that
its registration application has been approved.

D. IT IS FURTHER ORDERED that Respondent shall, within 10 days of the entry of
this Order, pay disgorgement of $25, 000 and prejudgment interest of $1,865.60 to the United
States Treasury. Such payment shall be: (A) made by United States postal money order, certified
check, bank cashier’s check, or bank money order; (B) made payable to the Securities and
Exchange Commission; (C) hand-delivered or mailed to the Office of Financial Management,
Securities and Exchange Commission, Operations Center, 6432 General Green Way, Stop 0-3,
Alexandria, VA 22312; and (D) submitted under cover letter that identifies Norman Stumacher as a
Respondent in these proceedings, the file number of these proceedings, a copy of which cover
letter and money order or check shall be sent to Christopher Conte, Division of Enforcement,
Securities and Exchange Commission, 100 F Street N.E., Washington, D.C. 20549.

By the Commission. |

: : | B ' .NgcyM. Morn's ( M /Qm’dw
‘ |  Secretary. By: (il M. Peterson
e - Assistant Secretary



UNITED STATES OF AMERICA
Before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 56414 / September 13, 2007

ACCOUNTING AND AUDITING ENFORCEMENT
Release No. 2694 / September 13, 2007

ADMINISTRATIVE PROCEEDING
File No. 3-12775

ORDER INSTITUTING PUBLIC

In the Matter of : ADMINISTRATIVE AND CEASE-AND- .
DESIST PROCEEDINGS PURSUANT TO
Henry Schiffer, CPA, An . SECTIONS 4C AND 21C OF THE '
Accountancy Corporation and SECURITIES EXCHANGE ACT OF 1934
Henry Schiffer, CPA, AND RULE 102(e) OF THE
o COMMISSION’S RULES OF PRACTICE
Respondents. . ' MAKING FINDINGS, AND IMPOSING
REMEDIAL SANCTIONS AND A CEASE-
AND-DESIST ORDER

I.

The Securities and Exchange Commission (“Commission’) deems it appropriate that cease-
and-desist proceedings be, and hereby are, instituted against Henry Schiffer, CPA, An Accountancy -
Corporation and Henry Schiffer, CPA (collectively “Respondents”) pursuant to Section 21C of the -
Securities Exchange Act of 1934 (“Exchange Act”), and that public administrative proceedings be,
and hereby are, instituted against Henry Schiffer, CPA, An Accountancy Corporation pursuant to
Section 4C" of the Exchange Act and Rule 102(e)(1)(iii) of the Commission’s Rules of Practice.

! Section 4C provides, in relevant part, that:
The Commission may censure any person, or deny, temporarily or permanently,
to any person the privilege of appearing or practicing before the Commission in
any way, if that person is found . . . to have willfully violated, or willfully aided
" and abetted the violation of, any provision of the securities laws or the rules and
regulations thereunder. : '

2 Rule 102(e)(1)(iii) provides, in relevant part, that:

The Commission may censure a person or deny, temporarily or permanently, the
privilege of appearing-or pract1c1ng before it in any way to any person who is
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II.

In anticipation of the institution of these proceedings, Respondents have submitted an Offer
of Settlement (“Offer”), which the Commission has determined to accept. Solely for the purpose
of these proceedings and any other proceedings brought by or on behalf of the Commission, or to
which the Commission is a party, and without admitting or denying the findings herein, except as
to the Commission’s jurisdiction over them and the subject matter of these proceedings, which are
admitted, Respondents consent to the entry of this Order Instituting Public Administrative and
Cease-and-Desist Proceedings Pursuant to Sections 4C and 21C of the Securities Exchange Act of
1934 and Rule 102(e) of the Commission’s Rules of Practice, Making Findings, and Imposing .
Remedial Sanctions and a Cease-and-Desist Order (“Order”), as set forth below.

I1L.
On the basis of this Order and Respondents’ Offer, the Commission finds® that: -
A. RESPONDENTS

1. Henry Schiffer, CPA, An Accountancy Corporation (the “Firm”) is a California
corporation based in Beverly Hills, California. The Firm audited USCorp’s financial statements
for the company’s 2003 fiscal year ended September 30, 2003. USCorp dismissed the Firm as its
independent auditor on March 19, 2004.

2. Henry Schiffer, CPA (“Schiffer”), age 65, a resident of Los Angeles, California, is a-
certified public accountant licensed in the state of California since 1966. Schiffer was the
engagement partner in connection with the Firm’s audit of USCorp’s ﬁnan01al statements for the
company’s 2003 fiscal year ended September 30, 2003.

B. FACTS

1. USCorp is a Nevada corporation based in Las Vegas, Nevada. USCorp’s common .
stock is registered with the Commission pursuant to Section 12(g) of the Exchange Act and trades
on the OTC Bulletin Board under the symbol USCS.OB. For its fiscal year ended September 30,
2003, USCorp reported no revenue and total assets of $2.5 million.

2. USCorp has at all relevant times been an issuer as defined by the Sarbanes-Oxley

~ Act of 2002 (the “Act”).

3. The Firm audited USCorp’s 2003 financial statements included in the company’s

s

found . . . to have willfully violated, or willfully aided and abetted the violation of
any provision of the Federal securities laws or the rules and regulations
thereunder.
3 The findings herein are made pursuant to Respondents’ Offer of Settlement and are not
binding on any other person or entity in this or any other proceedmg
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annual report for fiscal year 2003 on Form 10-KSB, filed with the Commission on December 24,
2003. As part of the audit, the Firm prepared and issued an audit report dated December 15, 2003
(the “USCorp audit report”) which the company included in its 2003 Form 10-KSB. USCorp paid
the Firm $2,500 for the audit work.*

4.. At the time the Firm 1ssued the USCorp audit report, it was not registered with the
Pubhc Company Accountlng Oversight Board (the “Board”) as required by Section 102(a) of the
Act. :

5. Schiffer was the engagement partner on the Firm’s audit of USCorp’s 2003
financial statements. Schiffer participated in the preparation and issuance of the USCorp audit

" report.

6. By order dated October 14, 2004, the Board disapproved an application for
registration submitted by the Firm based in part on the Firm’s violation of Section 102(a) of the
Act in issuing the USCorp audit report.’ The order effectively prevented the Firm from becoming
registered with the Board until after February 15, 2005, approx1mately one year from the date the
Board issued a notice of hearing on the Firm’s application.® Schiffer has only worked as an
accountant through the Firm since before the Board’s order and has not otherwise been associated
with a public accounting firm registered with the Board.

C. VIOLATIONS
1. Section 102(a) of the Act provides that “it shall be unlawful for any person that is

not a registered public accounting firm to prepare or issue, or to participate in the preparation or
issuance of, any audit report with respect to any issuer.””

‘o During the course of the Commission’s investigation, the Firm voluntarily reimbursed

USCorp the $2,500 in audit fees. In view of the Firm’s reimbursement, the Commission is not
ordering disgorgement in this matter.

> PCAOB Release No. 2004-010 (October 14, 2004). The order also found that the Firm’s
issuance of the USCorp audit report violated Board Rule 2100, which implemented Section 102(a)

. of the Act. Id.

The order states that with respect to any new registration application the Firm submits
aﬂ:er February 15, 2005, the Board will not issue a notice of hearing to determine whether to
approve or disapprove such application based solely on the violations subject to the Board’s

; order. Id.

! " A violation of the Act or any rule that the Board issues under the Act is treated for all

purposes in the same manner as a violation of the Exchange Act, including with respect to

' penalties. Sarbanes-Oxley Act 0f2002, 15 U.S.C.A. § 7202(b)(1) (West 2002).
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2. The provisions of Section 102(a) of the Act became effective on October 22, 2003.°

3. Based on the conduct described above, the Firm willfully’ violated Section 102(a)
of the Act. . o

4. Based on the conduct described above, Schiffer caused the Firm’s violation of |
Section 102(a) of the Act. : :

D. FINDINGS
Based on the foregoing, the- Commission.ﬁnds that the Firm willfully violated Section

102(a) of the Sarbanes-Oxley Act 0f2002, and that Schiffer caused the an ] v1olat10n of Section -
102(a) of the Act.

» E. UNDERTAKING

Respondents undertake not to request, demand, or accept, directly or indirectly, any
compensation from USCorp in connection with the audit work associated with the USCorp audit
report. In determining whether to accept the Offer, the Commission has considered thls
undertakmg

Iv.

In view of the foregomg, the Commission deems it appropnate to impose the sanctions

agreed to in Respondents’ Offer.

Accordingly, it is hereby ORDERED, effective immediately, that:

1. Henry Schiffer, CPA, An Accountancy Corporation

A. The Firm shall cease and desist from committing or causing any violations
and any future violations of Section 102(a) of the Act.

B. The Firm is censured,

5 Section 102(a) became effective “[bleginning 180 days after the date of the determination

of the Commission under Section 101(d)” of the Act that the Board was prepared to undertake its
statutory responsibilities. The Commission made the required determination on April 25, 2003.
See Order Regarding Section 101(d) of the Sarbanes-Oxley Act of 2002, Securities Act Release
No. 8223, Exchange Act Release No. 47746, 2003 WL 1956164 (Apr. 25, 2003).

“Willfully” as used in this Offer means intentionally committing the act that constitutes
the violation. There is no requirement that the actor also be aware that he is violating a rule or
statute. See Wonsover v. SEC, 205 F.3d 408, 414 (D.C. Cir. 2000); Tager v. SEC, 344 F.2d 5,8 - -
(2d Cir. 1965).




C. The Firm may practice before the Comm1sswn as an 1ndependent
accountant provided that

: 1. - TItisregistered with the Board in accordance with the Act, and such
registration continues to be effective; and

2. It has submitted to the Commission staff (attentién Office of the -
Chief Accountant) the Board’s letter notifying the Firm that its registration application has been
approved. :

2. Henry Schiffer, CPA

A. Schiffer shall cease and desist from comm1tt1ng or causing any violations
and any future v101at1ons of Section 102(a) of the Act.

B.  Schiffer may practice before the Commission as an independent accountant
provided that: ~ :

1. The public accounting firm with which he is associated is registered
with the Board in accordance with the Act, and such registration contmues to be effective; and

2. He has submitted to the Commission staff (attention: Office of the

Chief Accountant) the Board’s Jetter notifying the public accounting firm with which he 1S
associated that its registration application has been approved.

By the Commission.

Nancy M. Morris
Secretary

A Y Ytiss
By (Jill M. Peterson
Assistant Secretary
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Before the

SECURITIES AND EXCHANGE COMMISSION
September 13, 2007

ADMINISTRATIVE PROCEEDING
File No. 3-12797

In the Matter of : ORDER INSTITUTING :
, ADMINISTRATIVE AND CEASE-
RICHARD E. SELLERS, CPA, AND-DESIST PROCEEDINGS

o - PURSUANT TO SECTIONS 4C and
and - 21C OF THE SECURITIES
EXCHANGE ACT OF 1934 AND
- LESTER REX ANDERSEN, CPA RULE 102(e) OF THE
COMMISSION’S RULES OF
Respondents. PRACTICE, AND NOTICE OF

: HEARING

I

The Securities and Exchange Commission (“Commission”) deems it appropriate that public
administrative and cease-and-desist proceedings be, and hereby are, instituted pursuant to Sections
4C" and 21C of the Securities Exchange Act of 1934 (“Exchange Act”) and Rules 102(e)(1)(i) and
(iii) of the Commission’s Rules of Practice® against Richard E. Sellers (“Sellers”) and Lester Rex
Andersen (“Andersen”) (collectively, “Respondents”) :

! Section 4C provides, in relevant part, that:
The Commission may censure any person, or deny, temporarily or permanently, to any person the privilege
of appearing or practicing before the Commission in any way, if that person is found . . . (1) not to possess the
requisite qualifications to represent others . . . or (3) to have willfully violated, or willfully aided and abetted the

violation of, any provision of the securities laws or the rules and regulations thereunder.

2 Rules 102(e)(1)(i) and (iii) provide, in pertinent part, that:

The Commission may censure any person or deny, temiporarily or permanently, the privilege of appearing
or practicing before it in any way to any person who is found...(i) not to possess the requisite qualifications to
represent others; . , . or (iii) to have willfully violated, or willfully aided and abetted the violation of any provision of
the Federal secuntles laws or the rules and regulanons thereunder.
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1I.
After an investigation the Division of Enforcement alIeges that:

A.  RESPONDENTS

1. Richard E. Sellers, CPA, is a resident of the State of Utah and has been a licensed
CPA for 38 years; he is currently licensed in Nevada and New York. From February 2003 until in
or about February 2004 Sellers was affiliated with the public accounting firm of Sellers &
Andersen, LLC (“S&A”). Sellers and Andersen were the only members of S&A and it had no
other employees. As of June 2007, S&A’s legal existence was terminated by the State of Utah for
nonpayment of annual fees. Since February 2004, Sellers has been affiliated with a registered
public accounting firm for purposes of conducting audits of public reporting companies, while

~ operating under his own name for other professional engagements.

2. | Lester Rex Andersen, CPA, is a resident of Utah and has been a licensed CPA for

. over 48 years; he is currently licensed as a CPA in the State of Utah. From February 2003 until in

or about February 2004 Andersen was affiliated with S&A. Since February 2004, he has been
affiliated with a registered public accounting firm for purposes of conducting audits of public
reporting companies, while operating under his own name for other professional engagemeénts.

B. FACTS

1. Section 102(a) of the Sarbanes-Oxley Act of 2002 (the “Act”), prohibits any person
that is not a registered public accounting firm with the Public Company Accounting Oversight
Board (“Board”) from preparing or issuing, or participating in the preparation or issuance of, any-
audit report with respect to any issuer after October 22, 2003. S&A did not reglster W1th the Board
on or before October 22, 2003.

2. Both Sellers and Andersen were aware of the October 22, 2003 deadline for S&A’s.
registration with the Board. Sellers took it upon himself to be the person in the firm to make an
application for registration with the Board on behalf of S&A. S&A ultimately fited a completed
application for registration with the Board on December 9, 2003, but never became registered.

3. Even though S&A had failed to register with the Board, it issued reports after the

- October 22, 2003 deadline on the financial statements of five clients required to file periodic

reports with the Commission.. These reports were included in filings made by those issuers with
the Commission on Form 10-KSB or Form 10-K. Both Sellers and Andersen prepared, 1ssued, or
participated in the preparation or issuance, of the five audit reports issued by S&A after October -
22,2003.

4. S&A was paid an aggregate of $9,615 by the issuers in audit fees for conducting
audits of the financial statements of the five companies for Wh]Ch S&A filed audit reports after
October 22, 2003.



. C. S&A’s Proceeding Before the Board

1. The Board prepared and sent a Notice of Hearing on the Registration Application of
Sellers & Andersen, LLC, to S&A on January 20, 2004, to determine whether to accept or reject
that application. In a response letter to the Board dated January 22, 2004, S&A stated it had
released only two audit reports after October 22, 2003, when in fact, by that date it had released
five audit reports.

2. In a subsequent letter to the Commission’s Division of Corporation Finance, dated
February 10, 2004, S& A stated that it had found two additional clients for which it had released
audit reports after October 22, 2003. Even then, S&A did not admit to having 1ssued a fifth report
dated November 26,2003.

3. S&A justified its actions to the Board by stating the firm had decided to issue the
audit reports without being registered because its clients might be harmed if the filings were not
made in a timely fashion. Ultimately, S&A withdrew its application for registration.

D. Subsequent Affiliation with Registered Public Accounting Firm

1. Sellers and Andersen referred their audit reporting clients to another Salt Lake City,
Utah, public accounting firm that was registered with the Board. They also became employees of.
that firm for purposes of continuing to conduct audits of those companies, while operatlng under
‘ * their own individual names for other non-audit professional engagements.

2. The registered public accounting firm with which Sellers ahd Andersen became
affiliated performed re-audits of, and issued new reports-on, all five issuers for which S&A had
improperly issued reports. S&A paid the accounting firm $2,000 for these reaudits.

E. Violations
1. Section 102(a) of the Act provides that “it shall be unlawful for any person that is
not a registered public accounting firm to prepare or issue, or to participate in the preparation or

issuance of, any audit report with respect to any issuer.””

2. The pfovisions of Section 102(a) of the Act became effective on October 22,2003.*

} A violation of the Act or any rule that the Board issues under the Act is treated for all purposes in the same

manner as a violation of the Exchange Act, including with respect to penalties. Sarbanes-Oxley Act of 2002, 15
U.S.C.A. § 7202(b)(1) (West 2002).

4 Section 102(a) became effective “[bJeginning 180 days after the date of the determination of the

Commission under Section 101(d)” of the Act that the Board was prepared to undertake its statutory responsibilities.
.The Commission made the required determination on April 25, 2003. See Order Regarding Section 101(d) of the
‘ Sarbanes-Oxley Act of 2002, Securities Act Release No. 8223, Exchange Act Release No. 47746, 2003 WL

1956164 (Apr. 25, 2003).



3. Because S&A had not registered with Board, it lacked “the requisite qualifications”
to issue audit reports after October 22, 2003. By participating in the preparation of five audit reports
after October 22, 2003, by an audit firm that was not registered with the Board, Sellers and
Andersen lacked “the requisite qualifications to represent others.” :

4. Although Sellers and Andersen were aware of the registration requirement, they
neverthéless caused S&A to prepare and issue five audit reports after October 22; 2003, on the’
financial statements of companies required to file periodic reports with the Commission without
first registering S&A with the Board. In so doing, S&A violated Section 102(a) of the Act.

5. Sellers and Andersen knowingly rendered substantial assistance to S&A in its
primary violations of the Act, because they failed to register it with the Board before the October
22,2003 deadline although they were aware of the registration requirement. They knew that their -
actions would result in the violation by S&A of Section 102(a) of the Act if S&A issued audit
reports, without having been registered with the Board, with respect to the financial statements of
issuers whose securities were registered with the Commission. In so domg, Sellers and Andersen
willfully aided and abetted or caused the violations by S&A. - '

III.

§

. In view of the allegations made by the Division of Enforcement, the Commission deems it
necessary and appropriate that public administrative and cease-and-desist proceedings be instituted
to determine:

A Whether the allegations set forth in Section II are true and, in connection therewith
- to afford Respondents an opportunity to establish any defenses to such allegations;

B.  Whether, pursuant to Sections 4C(a)(1) and (3) of the Exchange Act and Rules
-102(e)(1)(1) and (ii1) of the Commission’s Rules of Practice, Respondents should be censured by
the Commission or temporarily or permanently denied the pnvﬂege of appearing or practicing
before the Commission; and ,

C. Whether, pursuant to Section 21C of the Exchange Act, Respondents should be
ordered to cease and desist from committing or causing violations of and any future violations of
Section 102(a) of the Act, and whether Respondents should be ordered to pay d1sg0rgement of
audit fees pursuant to Section 21C(e) of the Exchange Act.

Iv.

IT IS ORDERED that a public hearing for the purpose of taking evidence on the questions
set forth in Section III hereof shall be convened not earlier than 30 days and not later than 60 days
from service of this Order at a time and place to be fixed, and before an Administrative Law Judge
to be designated by further order as provided by Rule 110 of the Commission’s Rules of Practice,
17CFR.§201.110. :



IT IS FURTHER ORDERED that Respondents shall file an Answer to the allegations
contained in this Order within twenty (20) days after service of this Order, as provided by Rule 220
of the Commission's Rules of Practice, 17 C.F.R. § 201.220.

If Respondents fail to file the directed answer, or fail to appear at a hearing after being duly
notified, the Respondents may be deemed in default and the proceedings may be determined against
them upon consideration of this Order, the allegations of which may be deemed to be true as
provided by Rules 155(a), 220(f), 221(f) and 310 of the Commission's Rules of Practice, 17 C.F.R.
§§ 201:155(a), 201.220(f), 201.221(f) and 201.310. :

This Order shall be served forthwith upon Respondents personally or by certified mail.

ITIS FURTHER ORDERED that the Administrative Law Judge shall issue an initial
decision no later than 300 days from the date of service of this Order, pursuant to Rule 360(a)(2) of
the Commussion’s Rules of Practice.

In the absence of an appropriate waiver, no officer or employee of the Commission
engaged in the performance of investigative or prosecuting functions in this or any factually related
proceeding will be permitted to participate or advise in the decision of this matter, except as
witness ‘or counsel in proceedings held pursuant to notice. Since this proceeding is not “rule-
making” within the meaning of the Section 551 of the Administrative Procedures Act, it is not
deemed subject to the provisions of Section 553 delaying the effective date of any final
Commission action.

By the Commission.

Nancy M. Morris
Secretary

By: Florence E. Harmon
Deputy Secretary



UNITED STATES OF AMERICA
Before the '
SECURITIES AND EXCHANGE COMMISSION

- SECURITIES EXCHANGE ACT OF 1934
Release No. 56399 / September 13, 2007 -

ACCOUNTIN G AND AUDITING ENFORCEMENT®
Release No. 2679 / September 13, 2007

ADMINISTRATIVE PROCEEDING
File No. 3-12760

In the Matter of ORDER INSTITUTING PUBLIC v
o ADMINISTRATIVE AND CEASE-AND-
DESIST PROCEEDINGS PURSUANT TO

Beckman Kirkland & Whitney, SECTIONS 4C AND 21C OF THE
James M. Kirkland, CPA, and SECURITIES EXCHANGE ACT OF 1934
Robert J. Whitney, CPA, AND RULE 102(e) OF THE

COMMISSION’S RULES OF PRACTICE,
MAKING FINDINGS, AND IMPOSING
Respondents. - REMEDIAL SANCTIONS AND A

: CEASE-AND-DESIST ORDER

I.

The Securities and Exchange Commission (“Commission”) deems it appropriate that

- cease-and-desist proceedings be, and hereby are, instituted against Beckman Kirkland &
Whitney, James M. Kirkland, CPA, and Robert J. Whitney, CPA (collectively “Respondents”)
pursuant to Section 21C of the Securities Exchange Act of 1934 (“Exchange Act”), and that
public administrative proceedings be, and herby are, instituted against Beckman Kirkland &
Whitney pursuant to Section 4C" of the Exchange Act and Rule 102(e)(1)(iii) of the

: Section 4C provides, in relevant part, that:
The Commission may censure any person, or deny, temporarily or permanently,
to any person the privilege of appearing or practicing before the Commission in
any way, if that person is found . . . to have willfully violated, or willfully aided
and abetted the violation of, any provision of the securities laws or the rules and
regulations thereunder. - ‘
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COmmission’s Rules of Practice.”
11.

In anticipation of the institution of these proceedings, Respondents have submitted an
Offer of Settlement (“Offer”’) which the Commission has determined to accept. Solely for the
purpose of these proceedings and any other proceedings brought by or on behalf of the
Commission, or to which the Commission is a party, and without admitting or denying the
findings herein, except as to the Commission’s jurisdiction over them and the subject matter of
these proceedings, which are admitted, Respondents consent to the entry of this Order Instituting
Public Administrative and Cease-and-Desist Proceedings Pursuant to Sections 4C and 21C of the -
Securities Exchange Act of 1934 and Rule 102(e) of the Commission’s Rules of Practice,
Making Findings, and Imposing Remedial Sanctions and a Cease and- DeS1st Order (“Order”), as-
set forth below. :

IIL
- On the basis of this Order and Respondents’ Offer, the Commission finds® that:
A. - RESPONDENTS

1. Beckman Kirkland & Whitney (the “Firm”) is a California partnership and a
public accounting firm headquartered in Agoura Hills, California. The Firm audited The
Flamemaster Corporation’s financial statements for the company’s 2003 fiscal year ended
September 30, 2003. The firm resigned as The Flamemaster Corporat1on s independent auditor
on May 5 2004. :

2. James M. Kirkland, CPA (“Kirkland”), age 46, is a certified public accountant
licensed in the state of California since 1993. Kirkland was the engagement partner in
connection with the Firm’s audit of The Flamemaster Corporation’s financial statements for the
company’s 2003 fiscal year ended September 30, 2003. '

3. Robert J. Whltney, CPA (“Whitney”), age 45, is a certified pubhc accountant
licensed in the state of California since 1990. Whitney was the reviewing partner in connection
with the Firm’s audit of The Flamemaster Corporation’s financial statements for the company’s

2 Rule 102(e)(1)(iii) provides, in relevant part, that:

The Commission may censure a person or deny, temporarily or permanently, the
privilege of appearing or practicing before it in any way to any person who is
found . . . to have willfully violated, or willfully aided and abetted the violation of
any provision of the Federal securities laws or the rules and regulations
thereunder.
3 The findings herein are made pursuant to Respondents’ Offer of Settlement and are not
binding on any other person or entity in this or any-other proceeding.



2003 fiscal year ended September 30, 2003.
B. FACTS

1. The Flamemaster Corporation (“Flamemaster™) is a corporation with its
headquarters in Sun Valley, California. Flamemaster’s common stock traded on the pink sheets
and was registered with the Commission pursuant to Section 12(g) of the Exchange Act until
May 26, 2005, when the company filed a Form 15 with the Commission to terminate the
registration of its stock. For its fiscal year ended September 30, 2003, Flamemaster reported
revenues of $5.1 million and total assets of $7.4 million.

2. Flamemaster has at all relevant t1mes been an issuer as deﬁned by the Sarbanes-
Oxley Act of 2002 (the “Act™).

3. The Firm audited Flamemaster’s 2003 financial statements included in
Flamemaster’s annual report for fiscal year 2003 on Form 10-KSB, filed with the Commission -
- on December 19, 2003. As part of that audit, the Firm prepared and issued an audit report dated
December 8, 2003 (the “Flamemaster audit report™), which the company included in its 2003
Form 10-KSB. Flamemaster paid the Firm $25,800 for the aud1t work.*

4.  Atthe time the Firm issued the Flamemaster audit report, it was not registered -
with the Public Company Accountlng Over31ght Board (the “Board”), as requ1red by Sectlon
102(a) of the Act.

5. Kirkland was the engagement partner on the Firm’s audit of Flamemaster’s 2003
financial statements, and Whitney was the reviewing partner on the audit. Kirkland and Whitney
participated in the preparation and issuance of the Flamemaster audit report. '

6. By order dated June 8, 2005, the Board accepted an offer of settlement made by
the Firm and disapproved an application for registration it had submitted based in part on the
Firm’s violation of Section 102(a)-of the Act in issuing the Flamemaster audit report.’ ‘The order
effectively prevented the Firm from becoming registered with the Board until after October 1,
2005.° Kirkland and Whitney have only worked as accountants through the Firm since before

During the course 'of the Commission’s investigation, the Firm voluntarily reimbursed
Flamemaster $25,800 in audlt fees. In view of the Firm’s relmbursement the Comm1ssmn 1s not
orderlng disgorgement in this matter.

> PCAOB Release No. 2005-012 (June 8, 2005). The order also found that the Firm’s

- issuance of the Flamemaster audit report violated Board Rule 2100, which implemented Section
102(a) of the Act. Id. »

6 The order states that with respect to any new registration application the Firm submits
after October 1, 2005, the Board will not issue a notice of hearing to determine whether to
approve or disapprove such application based solely on the violations subject to the Board’s
order. Id. The Board noted in its order that it had received a registration application from the



the Board’s order and have not otherwise been assoc1ated with a public accountmg ﬁrm
registered with the Board. :

C. VIOLATIONS
1. - Section 102(a) of the Act provides that “it shall be unlawful for any person that is

not a registered public accounting firm to prepare or issue, or to participate in the preparation or
issuance of; any audit report with respect to any issuer.”

2. The provisions of Section 102(a) of the Act bécame effective on October 22,
2003.% ‘
: 3. . Based on the conduct déscribed above, the Firm willfully-9 violated Section 102(a)
of the Act. .
4. Based-on the conduct described above, Kirkland and Whitney caused the Firm’s

- violation of Section 102(a) of the Act.
D. FINDINGS
Based on the foregoing, the Commission finds that the Firm willfully violated Section

102(a) of the Sarbanes-Oxley Act of 2002, and that Kirkland and Wh1tney caused the Firm’s
violation of Section 102(a) of the Act

Firm on December 30 2003. The Board issued a Notice of Hearing on that application dated
February 2, 2004. In response, the Firm requested a hearing but then, withdrew its apphcatlon
before a determination by the Board. Id.

7 A violation of the Act or any rule that the Board issues under the Act is treated for all

purposes in the same manner as a violation of the Exchange Act, including with respect to
penalties. Sarbanes-Oxley Act of 2002, 15 U.S.C.A. § 7202(b)(1) (West 2002).

8 Section 102(a) became effective “[bleginning 180 days after the date of the determination
of the Commission under Section 101(d)” of the Act that the Board was prepared to undertake its
statutory responsibilities. The Commission made the required determination on April 25, 2003.
See Order Regarding Section 101(d) of the Sarbanes-Oxley Act of 2002, Securities Act Release
No. 8223, Exchange Act Release No. 47746, 2003 WL 1956164 (Apr. 25, 2003).

? “Willfully” as used in this Offer means intentionally committing the act that constitutes

the violation. There is no requirement that the actor also be aware that he is violating a rule or
statute. See Wonsover v. SEC, 205 F.3d 408, 414 (D.C. Cir. 2000); Tager v. SEC, 344 F.2d 5, 8
(2d Cir. 1965).




E.  UNDERTAKING

Respondents undertake not to request, demand, or accept, directly or indirectly, any
compensation from Flamemaster in connection with the audit work associated with the Flame-

‘master report.- In determining whether to accept the Offer, the Commission has considered this V

undertaking.
Iv.

In view of the foregomg, the Comm1ssmn deems it appropriate to impose the sanct1ons
agreed to in Respondents’ Offer.

Accordingly, it is hereby ORDERED, effective immediately, that:
1. = Beckman Kirkland & Whitney

A.  The Firm shall cease and desist from committing or causing any violations

~ and any future violations of Section 102(a) of the Act.

B. The Firm 1s censured.
C. The Firm may practice before the Commission as an independent accountant
provided that: '
1. It is registered with the Board in accordance with the Act, and such

reglstratlon continues to be effective; and \

2. It has submitted to the Commission staff (attention: Office of the
Chief Accountant) the Board’s letter notlfymg the Firm that its reglstratlon application has been
approved.

2. James M. Kirkland, CPA

A. Kirkland shall cease and desist from committing or causing any violations

- and any future v1olat10ns of Section 102(a) of the Act.

B. Kirkland may practice before the Commission as an independent accountant
provided that:

1. The public accounting firm with which he is associated is
registered with the Board in accordance with the Act, and such I'CngtI'athI'l continues to be
effectlve and

2. He has submitted to the Commission staff (attention: Office of the
Chlef Accountant) the Board’s letter notifying the public accounting firm with which he is
associated that its registration application has been approved.



3. RobertJ. Whitney, CPA

A. Whitney shall cease and desist from comm1tt1ng or causing any violations
and any future violations of Section 102(a) of the Act

- B.  Whitney may practice before the Commission as an independent accountant
provided that: : .

1. The public accounting firm with which he is associated is
registered with the Board in-accordance with the Act, and such registration continues to be
effective; and :

2. - He has submitted to the Comm1ssmn staff (attention: Office of the
Chief Accountant) the Board’s letter notifying the public accounting firm with which he is
associated that its registration application has been approved.

By the Commission.

Nancy M. Morris |

Secretary
Y. W
il M. Peterson
Assns&ant Secretary



UNITED STATES OF AMERICA
Before the _
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 56401 / September 13, 2007

- ACCOUNTING AND AUDITING ENFORCEMENT ‘
Release No. 2681 / September 13, 2007

ADMINISTRATIVE PROCEEDING
File No. 3-12762

' , ORDER INSTITUTING PUBLIC
In the Matter of al ADMINISTRATIVE AND CEASE-AND-
- DESIST PROCEEDINGS PURSUANT TO '
| : ' SECTIONS 4C AND 21C OF THE
Beutel Accountancy Corporation SECURITIES EXCHANGE ACT OF 1934

and Todd W. Beutel, CPA, AND RULE 102(e) OF THE

. COMMISSION’S RULES OF PRACTICE,
_ MAKING FINDINGS, AND IMPOSING
Respondents. v REMEDIAL SANCTIONS AND A

- CEASE-AND-DESIST ORDER

I.

The Securities and Exchange Commission (“Commission”) deems it appropriate that
cease-and-desist proceedings be, and hereby:are, instituted against Beutel Accountancy
Corporation and Todd W. Beutel, CPA (collectively “Respondents™) pursuant to Section 21C of
the Securities Exchange Act of 1934 (“Exchange Act”) and that public administrative
proceedings be, and hereby are, instituted against Beutel Accountancy Corporation pursuant to
Section 4C' of the Exchange Act and Rule 102(e)(1)(iii) of the Commission’s Rules of Practice.”

Section 4C provides, in relevant part, that:

The Commission may censure any person, or deny, temporarily or permanently,
to any person the privilege of appearing or practicing before the Commission in
any way, if that person is found . . . to have willfully violated, or willfully aided
and abetted the violation of, any provision of the securities laws or the rules and
regulations thereunder.

z Rule 102(e)(1)(111) prov1des in relevant part that:

waS | 0{ /O(



1L

In anticipation of the institution of these proceedings, Respondents have submitted an

~ Offer of Settlement (“Offer””) which the Commission has determined to accept. Solely for the

purpose of these proceedings and any other proceedings brought by or on behalf of the
Commission, or to which the Commission is a party, and without admitting or denying the
findings berein, except as to the Commission’s jurisdiction over them and the subject matter of

these proceedings, which are admitted, Respondents consent to the entry of this Order Instituting .

Public Administrative and Cease-and-Desist Proceedings Pursuant to Sections 4C and 21C of the.
Securities Exchange Act of 1934 and Rule 102(e) of the Commission’s Rules of Practice, '

Making Findings, and Imposing Remedial Sanctlons and a Cease- and Desist Order (“Order™), as

set forth below.

IIL.
On the basis of this Order and Respondents’ Offer, the.Commission finds® that:
A.  RESPONDENTS

1. " Beutel Accountancy Corporation (the “Firm”) is a California corporation and a
public accounting firm headquartered in Agoura Hills, California. The Firm audited Vital Health
Technologies, Inc.’s (also known as Caribbean American Health Resorts, Inc.) financial
statements for the company’s 2003 and 2004 fiscal years ended December 31, 2003, and
December 31, 2004, respectively. Vital Health Technologies, Inc dismissed the Flrm as its
independent audltor on May 20, 2005.

- 2. Todd W. Beutel, CPA (“Beutel”), age 42, is a certified public accountant ,
licensed in the state of California since 1995. Beutel was the engagement partner in connection
with the Firm’s audit of Vital Health Technologies, Inc.’s financial statements for the company’s

© 2003 and 2004 fiscal years ended December 31, 2003, and December 31, 2004, respectively.

B. FACTS

1. Vital Health Technologies, Inc. (“Vital Health™) is a Minnesota corporation with:
its headquarters in Beverly Hills, California. Vital Health’s common stock is quoted on the Pink
Sheets under the symbol “CAHR” and is registered with the Commission pursuant to Section
12(g) of the Exchange Act. For fiscal year ended December 31, 2003, Vital Health reported
revenues of $10,500, and total assets of $1 million. For fiscal year ended December 31, 2004,

The Commission may censure a person or deny, temporarily or permanently, the
privilege of appearing or practicing before it in any way to any person who is
found . . . to have willfully violated, or willfully aided and abetted the violation of
any prov131on of the Federal securities laws or the rules and regulations
thereunder.
3 - The findings herein are made pursuant to-Respondents’ Offer of Settlement and are ot
binding on any other person or entity in this or any other proceeding.
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Vital Health reported revenues of $5,500, and total assets of $1 million.

2. Vital Health has at all relevant times been an issuer as deﬁned by the Sarbanes-
Oxley Act of 2002 (the “Act”) v :

3. * . The Firm aud1ted Vital Health’s 2003 financial statements included in Vital

Health’s annual report for fiscal year 2003 on Form 10-KSB, filed with the Commission on April -

14,2004. As part of that audit, the Firm prepared and issued an audit report dated March 29,
2004, which the company included in its 2003 Form 10-KSB.

4. The Firm audited Vital Health’s 2004 financial statements included in Vital
Health’s annual report for fiscal year 2004 on Form 10-KSB, filed with the Commission on April

15,2005. As part of that audit, the Firm prepared and issued an audit report dated April 14, 2005.

(together with the March 29, 2004 audit report, the “Vital Health audit reports™), which the
company included in its 2004 Form 10-KSB. Vital Health paid the Firm a total of $22,000 for .
the 2003 and 2004 audit work.*

5. At the time the Firm issued the Vital Health audit reports, it was not registered
with the Public Company Accounting Oversight Board (the “Board”), as required by Section
102(a) of the Act. '

6.  Beutel was the engagement partner on the Firm’s audits of Vital Health’s 2003
and 2004 financial statements. Beutel participated in the preparatlon and issuance of the Vital
Health audit reports.

. By public notice of disapproval dated July 28, 2005, effective as of May 10, 2005,
the Board disapproved an application for registration submitted by the Firm based in part on the
Firm’s violation of Section 102(a) of the Act in issuing the Vital Health audit reports.’

C.  VIOLATIONS
1. Section 102(a) of the Act provides that “it shall be unlawful for any person that is

not a registered public accounting firm to prepare or issue, or to participate in the preparation or
issuance of, any audit report with respect to any issuer.”

4 During the course of the Commission’s investigation, the Firm voluntarily reimbursed

Vital Health the $22,000 in audit fees. In view of the Firm’s relmbursement the Commission is
not ordering disgorgement 1in this matter

& PCAOB Release No. 2005-017 (July 28, 2005). The public notice of dis_apnroval also
found that the Firm’s issuance of the Vital Health audit reports violated Board Rule 2100, which
implemented Section 102(a) of the Act. Id.

6 A violation of the Act or any rule that the Board issues under the Act is treated for all
purposes in the same manner as a violation of the Exchange Act, including with respect to

penalties. Sarbanes-Oxley Act of 2002, 15 U.S.C.A. § 7202(b)(1) (West 2002).

1



2. The provisions of Section 102(a) of the Act became effective on October 22,

2003.’
3. Based on the conduct described above, the Firm v&;iilfully8 violated Section 102(a)
of the Act. ,

4, Based on the conduct described above, Beutel caused the Firm’s violation of
Section 102(a) of the Act. :

D. FINDINGS .

Based on the foregoing, the Commission finds that the F irnrwillfully violated Section
102(a) of the Sarbanes-Oxley Act of 2002, and that Beutel caused the Firm’s violation of Section
102(a) of the Act.
E. UNDERTAKINGS

Respondents undertake not to request, demand, or accept, directly or indirectly, any
compensation from Vital Health in connection with the audit work associated with the Vital
Health audit reports. In determining whether to accept the Offer the Commission has considered
this undertaklng

IV.

In view of the foregolng, the Commission deems it approprlate to impose the sanctions
agreed to in Respondents Offer.

Accordingly, it is hereby ORDERED, effective irnmediafely, that:
1. Beutel Accountancy Corporation

' A. The Firm shall cease and desist from committing or causing any violations
- and any future violations of Section 102(a) of the Act.

B. The Firm 1S censured.

7 Section 102(a) becéme effective “[bleginning 180 days after the date of the determination

of the Commission under Section 101(d)” of the Act that the Board was prepared to undertake its
statutory responsibilities. The Commission made the required determination on April 25, 2003.
See Order Regarding Section 101(d) of the Sarbanes-Oxley Act of 2002, Securities Act Release -
" No. 8223, Exchange Act Release No. 47746, 2003 WL 1956164 (Apr. 25, 2003).

8 “Willfully” as used in this Offer means intentionally committing the act that constitutes

the violation. There is no requirement that the actor also be aware that he is violating a rule or
statute. See Wonsover v. SEC, 205 F.3d 408, 414 (D.C. C1r 2000); Tager v. SEC, 344 F.2d 5,8
(2d Cir. 1965).




C.  The Firm may practice before the Commission as an independent accountant
provided that: :

1. It is registered with the Board in accordance with the Act, and such
registration continues to be effective; and

: 2. It hasi submitted tb the Commission staff (attention: Office of the
Chief Accountant) the Board’s letter notifying the Firm that its registration appl1cat1on has been
approved. :

2. Todd W. Beutel, CPA

A Beutel shall cease and desist from committing or causing any violations and
any future violations of Section 102(a) of the Act. -
‘ }
o B. Beutel may practice before the Commission as an independent accountant
provided that: '

1. - The public accounting firm with which he is associated is
registered with the Board in accordance with the Act, and such registration continues to be
effective; and

| 2. He has submitted to the Commission staff (attention: Office of the -
Chief Accountant) the Board’s letter notifying the public accounting firm W1th which he 1s
associated that its registration apphcatlon has been approved '

By the Commission.

Nancy M. Morris
Secretary

By(dJill M. Peterson -
Assistant Secretary



UNITED STATES OF AMERICA
Before the _
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 56403 / September 13, 2007

ACCOUNTING AND AUDITING ENFORCEMENT
Release No. 2683 / September 13, 2007

ADMINISTRATIVE PROCEEDING
File No. 3-12764

ORDER INSTITUTING PUBLIC
ADMINISTRATIVE AND CEASE-AND-
DESIST PROCEEDINGS PURSUANT TO

In the Matter of SECTIONS 4C AND 21C OF THE
' SECURITIES EXCHANGE ACT OF 1934
Bruce Redlin, CPA, - AND RULE 102(e) OF THE
COMMISSION’S RULES OF PRACTICE,

Respondent. ' MAKING FINDINGS, AND IMPOSING
, REMEDIAL SANCTIONS AND A CEASE-
AND-DESIST ORDER

I.

The Securities and Exchange Commission (“Commission”) deems it appropriate that pubhc
administrative and cease-and-desist proceedings be, and hereby are, instituted against Bruce
- Redlin, CPA (“Respondent” or “Redlin”) pursuant to Sections 4C' and 21C of the Securities
Exchange Act of 1934 (“Exchange Act”) and Rule 102(e)(1)(iii) of the Commission’s Rules of
Practice.?

! Section 4C provides, in relevant part, that:

The Commission may censure any person, or deny, temporarily or permanently, to any person the
privilege of appearing or practicing before the Commission in any way, if that person is found .

to have willfully violated, or willfully aided and abetted the violation of, any provision of the
securities laws or the rules and regulations thereunder.

2 Rule 102(e)(1)(ii1) prov1des, in relevant part, that:
The Commission may censure a person or deny, temporarily or permanently, the privilege of

appearing or practicing before it in any way to any person who is found . . . to have willfully
violated, or willfully aided and abetted the violation of any provision of the Federal securities laws

or the rules and regulations thereundér.
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In anticipation of the institution of these proceedings, Respondent has submitted an Offer
of Settlement (“Offer””), which the Commission has determined to accept. Solely for the purpose
of these proceedings and any other proceedings brought by or on behalf of the Commission, or to
which the Commission is a party, and without admitting or denying the findings herein, except as
to the Comumission’s jurisdiction over him and the subject matter of these proceedings, which are
admitted, Respondent consents to the entry of this Order Instituting Public Administrative and
Cease-and-Desist Proceedings Pursuant to Sections 4C and 21C of the Securities Exchange Act of
1934 and Rule 102(e) of the Commission’s Rules of Practice, Making Findings, and Imposing.
Remedial Sanctions and a Cease-and-Desist Order (“Order”), as set forth below.

I

On the basis of this Order and Respondent’s Offer, the Commission finds® that:
A. RESPONDENT

Bruce Redlin, CPA, 55, of New Berlin, Wisconsin is a certified pliblic accountant licensed
in the state of Wisconsin since 1975 and doing business as a sole proprietorship. Redlin audited
Commerce Group Corp.’s (“Commerce Group ’) financial statements for the company’s 2003
fiscal year ended March 31, 2004. :
B. FACTS

1. Commerce Group is a Wisconsin corporation with its headquarters in Milwaukee,

Wisconsin. Commerce Group’s common stock is registered with the Commission pursuant to
Section 12(b) of the Exchange Act and trades on the OTC Bulletin Board under the symbol

- CGCO. For its fiscal year ended March 31, 2004, Commerce Group reported no revenues and

total assets of $35.4 million.

2. Commerce Group has at all relevant times been an issuer as deﬁned by the
Sarbanes-Oxley Act of 2002 (the “Act”).

3. Redlin audited Commerce Group’s 2003 financial statements included in
Commerce Group’s annual report for fiscal year 2003 on Form 10-K, filed with the Commission
on May 27,2004. As part of that audit, Redlin prepared and issued an audit report dated May 10,
2004 (the “Commerce Group audit report”), which the company included in its 2003 Form 10-K.
Commerce Group paid Redlin $6,500 for the aud1t work.*

3 The findings hereln are made pursuant to Respondent’s Offer of Settlement and are not binding on any

other person or entity in this or any other proceeding.
4 ‘During the course of the Commission’s investigation, Redlin voluntarily reimbursed Commerce Group the
$6,500 in audit fees. In view of Redlin’s reimbursement, the Commission is not ordering disgorgement in this
matter.



4. At the time Redlin prepared and issued the Commerce Group audit report, he was
not registered with the Public Company Accounting Oversight Board (the “Board”) as required by
Section 102(a) of the Act.

C. VIOLATIONS

1. Section 102(a) of the Act provides that “it shall be unlawful for any person that is
not a registered public accounting firm to prepare or issue, or to participate in the preparation or
issuance of, any audit report with respect to any issuer.”

2. = The provisions of Section 102(a) of the Act became effective on October 22, 2003.°

3. ‘Based on the conduct described above, Respondent willfully” violated Section
102(a) of the Act

D. FINDINGS

Based on the foregoing, the Commission finds that Redlin willfully violated Section 102(a)
of the Sarbanes-Oxley Act of 2002.

E. UNDERTAKING
Respondent has undertaken not to request, demand, or accept, directly or indirectly, any
compensation from Commerce Group in connection with the audit work associated with the
Commerce Group audit report. In determining whether to accept the Offer, the Commission has
considered this undertaking. :
IVv.

In view of the foregoing, the Commission deems it appropriate to impose the sanctions
agreed to in Respondent’s Offer.

Accordingly, it is hereby ORDERED, effective immediately, that:

d A violation of the Act or any rule that the Board issues under the Act is treated for all purposes in the same

manner as a violation of the Exchange Act, including with respect to penalties. Sarbanes-Oxley Act of 2002, 15
U.S.C.A. § 7202(b)(1) (West 2002).

6. Section 102(a) became effective “[bleginning 180 days after the date of the determination of the
Commission under Section 101(d)” of the Act that the Board was prepared to undertake its'statutory responsibilities.
“The Commission made the required determination on April 25, 2003. See Order Regarding Section 101(d) of the
Sarbanes-Oxley Act 0of 2002, Securities Act Release No. 8223, Exchange Act Release No. 47746, 2003 WL
1956164 (Apr. 25,2003).

7 “Willfully” as used in this Order means intentionally committing the act that constitutes the violation.

There is no requirement that the actor also be aware that he is violating a rule or statute. See Wonsover v. SEC, 205
F.3d 408, 414 (D.C. Cir. 2000); Tager v. SEC, 344 F.2d 5, 8 (2d Cir. 1965).




A. Redlin shall cease and desist from commuitting or causmg any violations and any
future violations of Section 102(a) of the Act.

B. Redlin is censured.

: C. Redlin may practice before the Commission as an independent accountant provided
- that: - A ‘

1. The public accounting firm with which he is associated is registered with
the Board in accordance with the Act, and such registration continues to be effective; and

2, He has submltted to the Commission staff (attentlon Office of the Chief -
Accountant) the Board’s letter notifying the public accounting firm with which he is associated
that its registration application has been approved.

By the Commission.

Nancy M. Morris

Secrctary
il M. P@t@rsan
Assasian'ﬁ Secretary



UNITED STATES OF AMERICA
‘Before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934 |
Release No. 56406 / September 13, 2007

ACCOUNTING AND AUDITING ENFORCEMENT
~Release No. 2686 / September 13, 2007

ADMINISTRATIVE PROCEEDING
File No. 3-12767

ORDER INSTITUTING PUBLIC

ADMINISTRATIVE AND CEASE-AND-

: ’ - : DESIST PROCEEDINGS PURSUANT TO
In the Matter of SECTIONS 4C AND 21C OF THE

| SECURITIES EXCHANGE ACT OF 1934
Charles R. Hunt, CPA, PA and AND RULE 102(¢) OFTHE
 Charles R. Hunt, CPA, COMMISSION’S RULES OF PRACTICE,
o o MAKING FINDINGS, AND IMPOSING
Respondents. - REMEDIAL SANCTIONS AND A CEASE-

' AND-DESIST ORDER

L
- The Securities and Exchange Commission (‘“Commission”) deems it appropriate that cease- .
and-desist proceedings be, and hereby are, instituted against Charles R. Hunt, CPA, PA and
Charles R. Hunt, CPA, (collectively “Respondents”) pursuant to Section 21C of the Securities
Exchange Act of 1934 (“Exchange Act”), and that public administrative proceedings be, and

hereby are, instituted against Charles R. Hunt, CPA, PA pursuant to Section 4C' of the Exchange
Act and Rule 102(6)(1)(iii) of the Commission’s Rules of Practice.?

Section 4C provides, in relevant part, that:

The Commission may censure any person, or deny, temporarily or permanently, to any person the
privilege of appearing or practicing before the Commission in any way, if that person is found .

to have willfully violated, or willfully aided and abetted the violation of, any provision of the
securities laws or the rules and regulations thereunder.

2 Rule 102(e)(1)(iii) provides, in relevant part, that:
The Commission may censure a person or deny, temporarily or pennanently, the privilege of

appearing or practicing before it in any way to any person- who is found . . . to have willfully
violated, or willfully aided and abetted the v101at10n of any provision of the Federal secuntles laws.

or the rules and regulations thereunder.



*

II.

. In anticipation of the institution of these proceedings, Respondents have submitted an Offer
' of Settlement (“Offer”), which the Commission has determined to accept. Solely for the purpose
of these proceedings and any other proceedings brought by or on behalf of the Commission, or to
which the Commission is a party, and without admitting or denying the findings herein, except as
to the Commission’s jurisdiction over them and the subject matter of these proceedings, which are
- admitted, Respondents consent to the entry of this Order Instituting Public Administrative and
Cease-and-Desist Proceedings Pursuant to Sections 4C and 21C of the Securities Exchange Act of
1934 and Rule 102(e) of the Commission’s Rules of Practice, Making Findings, and Imposing
Remedial Sanctions and a Cease-and-Desist Order (“Order”), as set forth below.

III.
On the basis of this Order and Respondents’ Offer, the Commission finds’ that: -
A.  RESPONDENTS

1..  Charles R. Hunt, CPA, PA (the “Firm”) is a Florida professional association
headquartered in Edgewater, Florida. The Firm audited E’ Prime Aerospace Corporation’s (“E’
Prime”) financial statements for the company’s 2003 fiscal year ended September 30, 2003. E’
Prime dismissed the F1rm as its independent auditor on May 27, 2005. :

2. Charles R. Hunt, CPA, (“Hunt”), 64, of Titusville, Florida, is a certified public
‘ accountant licensed in the state of Florida since 1989." Hunt was the engagement partner in
connection with the Firm’s audit of E’ Prime’s financial statements for the company’s 2003 fiscal
year ended September 30, 2003. :

B. FACTS

1. E’ Prime is a Colorado corporation with its headquarters in Titusville, Florida. E’
Prime’s common stock is registered with the Commission pursuant to Section 12(g) of the
Exchange Act -and trades on the Pink Sheets under the symbol EPEO. For its fiscal year ended -
September 30, 2003, E’ Prime reported no revenues and total assets of $234,848.

-2 E’ Prime has at all relevant times been an issuer as defined by the Sarbanes-Oxley
Act of 2002 (the “Act”).

3. The Firm audited E’ Prime’s 2003 Tinancial statements included in E’ Prime’s
annual report for fiscal year 2003 on Form 10-KSB, filed with the Commission on December 23,
2003. As part of that audit, the Firm prepared and issued an audit report dated December 18,2003 .-

? The fmdmgs herein are made pursuant to Respondents’ Offer of Settlement and are not binding on any
other person or entity in this or any other proceeding.



.(the “E’ Prime audit report”), which the company included in its 2003 Form 10-KSB.
E’ Prime paid the Firm $3,500 for the audit work.* .

4, At the time the Firm issued the E’ Prime audit report, it was not registered with the
Public Company Accounting Oversight Board (the “Board”), as required by Section 102(a) of the
Act. - '

5. Hunt was the engagement partner on the Firm’s audit of E’ Prime’s 2003 financial
statements. Hunt participated in the preparation and issuance of the E> Prime audit report.

C. VIOLATIONS
1. Section 1 02(a) of the Act provides that “it shall be unlawful for any person that is
not a registered public accounting firm to prepare or issue, or to participate in the preparatlon or
_issuance of, any audit report with respect to any issuer.”

2. The provisions of Section 1 02(a) of the Act became effective on October 22, 2003.°

3. Based on the conduct described above, the Firm willfully’ violated Section 102(a)
of the Act. '

' 4. Based on the conduct described above, Hunt caused the Firm’s violation of Section
102(a) of the Act.

D. . FINDINGS
Based on the foregoing, the Commission finds that the Firm willfully violated Section

102(a) of the Sarbanes-Oxley Act of 2002, and that Hunt caused the Firm’s violation of Section
102(a) of the Act.

4 During the course of the Commission’s investigation, the Firm voluntarily reimbursed E’ Prime the $3,500

in audit fees. In view of the Firm’s reimbursement, the Commission is not ordering disgorgement in this matter.
5 A violation of the Act or any rule that the Board issues under the Act is treated for all purposes in the same
manner as a violation of the Exchange Act, mcludmg with respect to penalties. Sarbanes-Oxley Act 0f 2002, 15
U.S.C.A. § 7202(b)(1) (West 2002).

6 Section 102(a) became effective “[b]eginnihg 180 days after the date of the determination of the
Commission under Section 101(d)” of the Act that the Board was prepared to undertake its statutory responsibilities.
The Commission made the required determination on April 25, 2003. See Order Regarding Section 101(d) of the
Sarbanes-Oxley Act of 2002, Securities Act Release No. 8223, Exchange Act Release No. 47746, 2003 WL

1956164 (Apr. 25,2003).

T “Willfully” as used in this Order means intentionally committing the act that constitutes the violation.
There is no requirement that the actor also be aware that he is violating a rule or statute. See Wonsover v. SEC, 205

F.3d 408,414 (D.C. Cir. 2000); Tager v. SEC, 344 F.2d 5, 8 (2d Cir. 1965).




E. UNDERTAKING
Respondents have undertaken not-to request, demand, or aceept, directly or indirectly, any
compensation from E’ Prime in connection with the audit work associated with the E’ Prime audit
report. In determining whether to accept the Offer the Commission has con51dered this
undertaking,
Iv.

In view of the foregoing, the Commission deems it appropriate to impose the sanctions
agreed to in Respondents’ Offer.

Accordingly, it is hereby ORDERED, effective immediately, that:
1. Charles R. Hunt, CPA, PA

A. The Firm shall cease and desist from comm1tt1ng or causing any violations

: and any future violations of Section 102(a) of the Act.

B. The Firm is censured.
C. The Firm may practice before the Commission as an independent accouhtant
provided that: : ' :
1. It is registered with the Board in accordance with the Act, and such

registration continues to be effective; and
2. It has submitted to the Commission staff (attention: Office of the
Chief Accountant) the Board’s letter notifying the Firm that its registration application has been
approved.
2. Charles R. Hunt, CPA,

: A. Hunt shall cease and desist from committing or causing any violations and -
any future violations of Section 102(a) of the Act. ' A

- B. 'Hunt may practice before the Commission as an independent accountant
provided that: '

1. The public accounting firm with which he is associated is -régistered

‘with the Board in accordance with the Act, and such registration continues to be effective; and



2. He has submittéd to the Commission staff (attention: Office of the
Chief Accountant) the Board’s letter notifying the public accounting firm with WhJCh he is
- assoc1ated that its registration apphcatlon has been approved

By the Commission..

- Nancy M Morris
Secretary

By: 0ill M. Peterson
Assistant Secretary



UNITED STATES OF AMERICA
Before the
SECURITIES AND EXCHANGE COMMISSION
September 13,2007

ADMINISTRATIVE PROCEEDING
File No. 3-12791 -

In the Matter of :
' o ‘ ' ORDER INSTITUTING

FREDERICK A. KADEN & CO., | - ADMINISTRATIVE PROCEEDINGS

and FREDERICK A. KADEN, PURSUANT TO SECTION 4C OF THE

CPA, _ SECURITIES EXCHANGE ACT OF 1934
' _ AND RULE 102(e) OF THE o
Respondents. _ , COMMISSION’S RULES OF

' ' PRACTICE, AND NOTICE OF
HEARING

L

The Securities and Exchange Commission (“Commission”) deems it appropriate that public
" administrative proceedings be, and hereby are, instituted pursuant to Section 4C of the Securities -
Exchange Act of 1934 (“Exchange Act”) and Rule 102(e) of the Commission’s Rules of Practice -
against Frederick A. Kaden & Co. (“Kaden & €o.”) and Frederick A. Kaden, CPA (“Kaden™)
(collectively “Respondents™).. .

O IL
After an investigation, the Division of Enforcement alleges that:
A.  RESPONDENTS
1. Frederick A. Kaden & Co. is a New York corporation and public accounting firm
headquartered in Brentwood, New York. Kaden & Co. prepared and issued an audit report dated
March 17, 2004, in connection with its audit of Daxor Corporation (“Daxor”). '
2. Frederick A. Kaden, CPA, has been a certified public accountant licensed in New

York since 1982. As engagement partner on the Daxor engagement, Kaden participated in the
preparation and issuance of the March 17, 2004 Daxor audit report.

LS o Y CﬁQ/D(



' . - B. OTHER RELEVANT ENTITIES

1. = Daxoris a New York corporation based in New York, New York. During the
relevant period, Daxor’s common stock traded on the American Stock Exchange. Its common
stock is registered with the Commission pursuant to Section 12(b) of the Exchange Act. Daxor
reported $3,165,437 in revenue and total assets of $48,300,532 for its fiscal year ended 2003.
Daxor has at all relevant times been an issuer as defined by the Sarbanes-Oxley Act of 2002 (the

“Act”)

C. FAILURE TO REGISTER WITH THE PUBLIC COMPANY ACCOUNTING
OVERSIGHT BOARD
1. .~ Section 102(a) of the Act prohibits any person that is not a registered public

accounting firm with the Public Company Accounting Oversight Board (“PCAOB”) from
preparing or issuing, or participating in the preparation or issuance of, any audit report with respect
to any public reporting company after October 22, 2003.

2. At no point did any of the Respondents register with the PCAOB as a public
accounting firm.

3. Kaden & Co. audited Daxor’s financial statements included in Daxor’s annual
report for fiscal year 2003 on Form 10-K, filed with the Commission on March 30, 2004.

. 4. Kaden & Co. prepared and issued an audit report dated March 17, 2004, whlch was
‘included in Daxor’s Form 10-K. .

5. Kaden participated in auditing the financial statements included in Daxor’s annual
report for fiscal year 2003 on Form 10-K, filed with the Commission on March 30, 2004.

6. Kaden participated in the preparation and issuance of an audit report dated March
17, 2004, which was included in Daxor’s Form 10-K.

7. " Kaden & Co. réceived $22,850 for conducting an audit of Daxor’s financial
~ statements for its fiscal year 2003 and for issuing an audit report on those financial statements.

D. VIOLATIONS

1. Section 4C(a) of the Exchange Act provides, in relevant part, that the Commission
“may censure any person, or deny, temporarily or permanently, to any person the privilege of
appearing or practicing before the Commission in any way, if that person is found by the
Commission ... (1) not to possess the requisite qualifications to represent others ... or (3) to have
willfully violated, or willfully aided and abetted the violation of, any prov1smn of the securities -
laws or the rules and regulations issued thereunder.” .

} 2. Rule 102(e)(1) of the Commission’s Rules of Practice provides that the
' Commission “may censure a person or deny, temporarily or permanently, the privilege of



appearing or praéticing before it in any way to any person who is found by the Commission ... (i)
not to possess the requisite qualifications to represent others ... or (iii) to have willfully violated ...
any provision of the Federal securities laws or the rules and regulations thereunder.”

3. Section 102(a) of the Act provides that “it shall be unlawful for any person that is
not a registered public accounting firm to prepare or 1ssue or to part101pate in the preparation or .
- issuance of, any audit report with respect to any issuer.”

4. Because Kaden & Co. had not registered with the PCAOB, it lacked “the requisite
qualifications” to issue an-audit report dated March 17, 2004.

5. By participating in the preparatlon or issuance of an audit report after October 22,
- 2003 by an audit firm that was not registered with the PCAOB, Kaden lacked “the requisite
qualifications to represent others.”

6. . Inviolation of Section 102(a) of the Act, Kaden & Co. prepared and issued an audit
report on the financial statements of a reporting company after October 22, 2003, without first
registering with the PCAOB. Kaden & Co. thus also willfully violated the federal securities laws.

III.

In view of the allegations made by the Division of Enforcement, the Commission deems it
necessary and appropriate that public administrative proceedings be instituted to determine: .

A. Whether the allegations set forth in Section II are true and, in connection therewith,
to afford Respondents an opportunity to establish any defenses to such allegations; and

B. Whether, pursuant to Sections 4C(a)(1) and 4C(a)(3) of the Exchange Act and Rules

- 102(e)(1)(1) and 102(e)(1)(iii) of the Commission’s Rules of Practice, Kaden & Co. should be
- censured by the Commission or temporarily or permanently denied the privilege of appeanng or
practicing before the COI’I]II‘IISSIOII

C. ‘Whether, pursuant to Sectlon 4C(a)(1) of the Exchange Act and Rule 102(e)(1)(i) of
the Commission’s Rules of Practice, Kaden should be censured by the Commission or témporarily
or permanently denied the privilege of appearing or practicing before the Commission.

IV.

IT IS ORDERED that a public hearing for the purpose of taking evidence on the questions
set forth in Section III hereof shall be convened at a time and place to be fixed, and before an
Administrative Law Judge to be designated by further order as prov1ded by Rule 110 of the
Commission's Rules of Practice, 17 C.F.R. § 201.110.

_ IT IS FURTHER ORDERED that Respondents shall file an Answer to the allegations
contained in this Order within ten (10) days after service of this Order as provided by Rule 220 of .
the Commission's Rules of Practice, 17 C.F.R. § 201.220.



~ If Respondents fail to file the directed answer, or fail to appear at a hearing after being duly
notified, the Respondents may be deemed in default and the proceedings may be determined against
them upon consideration of this Order, the allegations of which may be deemed to be true as
provided by Rules 155(a), 220(f), 221(f) and 310 of the Commission's Rules of Practlce 17 CFR.
§§ 201.155(a), 201.220(f), 201.221(f) and 201.310. ‘

'

This Order shall be served forthwith upon Respondents personally or by certified mail. |

" IT IS FURTHER ORDERED that the Administrative Law J udge shall issue an initial
decision no later than 300 days from the date of service of this Order, pursuant to Rule 360(a)(2) of
the Comm1ssmn s Rules of Practice.

In the absence of an appropriate waiver, no officer or employee of the Commission engaged
in the performance of investigative or prosecuting functions in this or any factually related _
proceeding will be permitted to participate or advise in the decision of this matter, except as witness
or counsel in proceedings held pursuant to notice. - Since this proceeding is not “rule making” within
the meaning of Section 551 of the Administrative Procedure Act, it is not deemed subject to the
provisions of Section 553 delaying the effective date of any final Commission action. '

- By the Commission.

Nancy M. Morris
Secretary

By: Florence E. Harmon
‘DPeputy Secretary



UNITED STATES OF AMERICA
Before the :
SECURITIES AND EXCHANGE COMMISSION

- SECURITIES EXCHANGE ACT OF 1934
Release No. 56413 / September 13, 2007

ACCOUNTING AND AUDITING ENFORCEMENT
Release No. 2693 / September 13,2007

"~ ADMINISTRATIVE PROCEEDING
File No. 3-12774 -

ORDER INSTITUTING PUBLIC

ADMINISTRATIVE AND CEASE-AND-
o © DESIST PROCEEDINGS PURSUANT TO

In the Matter of SECTIONS 4C AND 21C OF THE

: SECURITIES EXCHANGE ACT OF 1934 .
Henry L. Creel Co., Inc. and AND RULE 102(e) OF THE '
Henry L. Creel, CPA, : COMMISSION’S RULES OF PRACTICE,
' - MAKING FINDINGS, AND IMPOSING
Respondents. ' REMEDIAL SANCTIONS AND A CEASE-

AND-DESIST ORDER

I

The Securities and Exchange Commission (“Commission™) deems it appropriate that cease-
and-desist proceedings be, and hereby are, instituted against Henry L. Creel Co., Inc. and Henry L.
Creel, CPA (collectively “Respondents”) pursuant to Section 21C of the Securities Exchange Act -
of 1934 (“Exchange Act”), and that public administrative proceedings be, and hereby are, instituted
against Henry L. Creel Co., Inc. pursuant to Section 4C' of the Exchange Act and Rule’
~ 102(e)(1)(iii) of the Commission’s Rules of Practice.?

Section 4C provides, in relevant part, that:

The Commission may censure any person, or deny, temporarily or permanently, to any person the
privilege of appearing or practicing before the Commission in any way, if that person is found . . .
to have willfully violated, or willfully aided and abetted the violation of, any provision of the
securities laws or the rules and regulations thereunder.

z Rule 102(e)(1)(iii) provides, in relevant part, that:
The Commissio'n may censure a person or deny, temporarily or permanently, the privilege of

appearing or practicing before it in any way to any person who is found . . . to have willfully
violated, or willfully aided and abetted the violation of any provision of the Federal securities laws

or the rules and regulations thereunder.



II.

In anticipation of the institution of these proceedings, Respondents have submitted an Offer
of Settlement (“Offer”), which the Commission has determined to accept. Solely for the purpose
of these proceedings and any other proceedings brought by or on behalf of the Commission, or to
which the Commission is a party, and without admitting or denying the findings herein, except as
to the Commission’s jurisdiction over them and the subject matter of these proceedings, which are
admitted, Respondents consent to the entry of this Order Instituting Public Administrative and

-Cease-and-Desist Proceedings Pursuant to Sections 4C and 21C of the Securities Exchange Act of

1934 and Rule 102(e) of the Commission’s Rules of Practice, Making Findings, and Imposmg
Remedial Sanctions and a Cease-and-Desist Order (“Order”), as set forth below.

IIL.
On the basis of this Order and Respondents’ Offer, the Commission finds® that:
A.  RESPONDENTS

1. Henry L. Creel Co., Inc. (the “Firm”) is an Ohio corporation and a public
accounting firm headquartered in Shaker Heights, Ohio. The Firm audited AuGRID Corporation’s
(“AuGRID”) financial statements for the company’s 2003 fiscal year.ended December 31, 2003. - .
AuGRID dismissed the Firm as its independent auditor on January 27, 2005.

2. Henry L. Creel, CPA, (“Creel”), 64, of Shaker Heights, Ohio, is a certified public
accountant licensed in the state of Ohio since 1972. Creel was the engagement partner in
connection with the Firm’s audit of AuGRID’ s financial statements for the company’s 2003 fiscal
year ended December 31, 2003.

B. FACTS

1. AuGRID is a Nevada corporation with its headquarters in Houston, Texas. During .
the relevant period, AuGRID’s common stock was registered with the Commission pursuant to
Section 12(g) of the Exchange Act and traded on the Pink Sheets under the symbol AGHD. For its
fiscal year ended December 31, 2003, AuGRID reported revenues of $111 OOO and total assets of
$477,000. - .

2. AuGRID has at all relevant times been an issuer as defined by the Sarbanes-Oxley

- Act of 2002 (the “Act”).

3. The Firm audited AuGRID’s 2003 financial statements included in AuGRID’s
annual report for fiscal year 2003 on Form 10-KSB, filed with the Commission on April 14, 2004.
As part of that audit, the Firm prepared and issued an audit report dated March 1, 2004 (the
“AuGRID audit report”), which the company included in its 2003 Form 10- KSB The F1rm did
not collect any fees for the audit work.

3 The findings herein are made pursuant to Respondents’ Offer of Settlement and are not binding on any

other person or entity in this or any other proceeding.



D

4. At the time the Firm issued the AuGRID audit report, it was not registered with the
Public Company Accounting Oversight Board (the “Board™), as required by Section 102(a) of the
Act. ' ' ’ ‘

5. Creel was the engagement partner on the Firm’s audit of AuGRID’s 2003 financial
statements. Creel participated in the preparation and issuance of the AuGRID audit report.

C.  VIOLATIONS
1. Section 102(a) of the Act provides that “it shall be unlawful for any person that is
not a registered public accounting firm to prepare or issue, or to participate in the preparatlon or

issuance of, any audit report with respect to any issuer.””

| 2. The provisions of Section 1 02(a) of the Act became effective on October 22, 2003.°

3. Based on the conduct described above, the Firm Wi]lfl_J]lyG violated Section 102(a) -
of the Act. : ’

4. Based on the conduct described above, Creel caused the Firm’ s violation of Sectlon
102(a) of the Act.

D. FINDINGS

Based on the foregoing, the Commission finds that the Firm Willfully violated Section

102(a) of the Sarbanes-Oxley Act of 2002, and that Creel caused the Firm’s v1olat10n of Section

102(a) of the Act.
E.  UNDERTAKING

Respondents have undertaken not to request, demand, or accept, directly or indirectly, any
compensation from AuGRID in connection with the audit work associated with the AuGRID audit
report. In determining whether to accept the Offer, the Commission has considered this
undertaking.

4 A violation of the Act or any rule that the Board issues under the Act is treated for all purposes in the same

manner as a violation of the Exchange Act, including with respect to penalties. Sarbanes-Oxley Act of 2002, 15
U.S.C.A. § 7202(bX(1) (West 2002).

5 Section 102(a) became effective “[bleginning 180 days after the date of the determination of the
Commission under Section 101(d)” of the Act that the Board was prepared to undertake its statutory responsibilities.
The Commission made the required determination on April 25, 2003. See Order Regarding Section 101(d) of the
Sarbanes-Oxley Act of 2002, Securities Act Release No. 8223, Exchange Act Release No. 47746, 2003 WL
1956164 (Apr. 25, 2003)

6 “Willfully” as used in this Order means intentionally committing the act that constitutes the violation.

There is no requirement that the actor also be aware that he is violating a rule or statute. See Wonsover v. SEC, 205
F.3d 408, 414 (D.C. Cir. 2000); Tager v. SEC, 344 F.2d 5, 8 (2d Cir. 1965). :




"

IV.

In view of the foregomg, the Commission deems it appropriate to impose the sanctlons
agreed to in Réspondents’ Offer. :

Accordingly, it is hereby ORDERED, effective immediately, that:
1. Henry L. Creel Co., Inc.

A. The Firm shall cease and desist from committing or causing any violations

. and any future violations of Section 102(a) of the Act.

B. The Firm 1s censured.
C. The Firm may practice before the Commission as-an independent accountant

provided that: :
1. It is registered with the Board in accordance with the Act, and such

registration continues to be effective; and

2. It has submitted to the Commission staff (attention: Office of the
Chief Accountant) the Board s letter notlfylng the Firm that its registration application has been
approved.

2. Henry L. Creel, CPA

A.  Creel shall cease and desist from committing or causing any v1olat10ns and
any future violations of Section 102(a) of the Act.

B. Creel may practice before the Commission as an independent accountant
provided that: -

1. The public accounting firm with which he is associated is

registered with the Board in accordance W1th the Act, and such registration continues to be

effective; and

2. He has submitted to the Commission staff (attention: Office of the
Chief Accountant) the Board’s letter notifying the public accounting firm with which he is
associated that its registration application has been approved.

By the Commission.

_ L NuncyM. Morris
- LT Secretary

By: Jill M. Péterscn
Assistant Secretary
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Before the

‘ N | UNITED STATES OF AMERICA
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHAN GE ACT OF 1934
Release No. 56415 / September 13, 2007

ACCOUNTING AND AUDITING ENFORCEMENT
Release No. 2695 / September 13,2007

’ADMINISTRATIVE PROCEEDING
- File No. 3-12776 =

}

| |  ORDER INSTITUTING PUBLIC

~ In the Matter of , : ADMINISTRATIVE AND CEASE-AND-
: o DESIST PROCEEDINGS PURSUANT TO
Isaac Gordon, CPA, SECTIONS 4C AND 21C OF THE
. SECURITIES EXCHANGE ACT OF 1934
Respondent. ' AND RULE 102(e¢) OF THE

COMMISSION’S RULES OF PRACTICE,
_ . , : MAKING FINDINGS, AND IMPOSING
S B REMEDIAL SANCTIONS AND A CEASE-
- AND-DESIST ORDER ,

I

The Securities and Exchange Commission (“Commission”) deems it appropriate that public
administrative and cease-and-desist proceedings be, and hereby are, instituted against Isaac
Gordon, CPA (“Respondent” or “Gordon”) pursuant to Sections 4C' and 21C of the Securities
Exchange Act of 1934 (“Exchange Act”) and Rule 102(e)( 1)(111) of the Commission’s Rules-of
Practice.”

“Section 4C provides, in relevant part, that:

The Commission may censure any person, or deny, temporarily or permanently,
‘to any person the privilege of appearing or practicing before the Commission in
any way, if that person is found . . . to have willfully violated, or willfully aided
“and abetted the violation of, any provision of the securities laws or the rules and
regulations thereunder.

2 * Rule 102(e)( 1)(iii) provides, in relevant part, that:

privilege of appearing or practicing before it in any way to any person who is
found . . . to have willfully violated, or willfully aided and abetted the violation of .

Dooww‘wd_i3(ﬂv ._O‘JC/O(

‘ - The Commission may censure a person or deny, temporarily or permanently, the



II.

In anticipation of the institution of these proceedings, Respondent has submitted an Offer

~of Settlement (“Offer”), which the Commission has determined to accept. -Solely for the purpose

of these proceedings and any other proceedings brought by-or on behalf of the Commission, or to
which the Commission is a party, and without admitting or denying the findings herein, except as

-to the Commission’s jurisdiction over him and the subject matter of these proceedings, which are

admitted, Respondent consents to the entry of this Order Instituting Public Administrative and

- Cease-and-Desist Proceedings Pursuant to Sections 4C and 21C of the Securities Exchange Act of

1934 and Rule 102(e) of the Commission’s Rules of Practice, Making Findings, and Impos1ng

- Remedlal Sanctions and a Cease-and- Des1st Order (“Order”), as set forth below

IIL
“On the basis of this Order and Respondent’s »Offe.r, the Commission finds® that:
A.  RESPONDENT |

Isaac Gordon, CPA, 47, of Los Angeles, California, is a certiﬁed“public ac,oountant'licensed ‘
in the state of Maryland and doing business as a sole proprietOrship_.- Gordon audited Toffee

. Sensations, Inc.’s financial statements for the company’s 2003 fiscal year ended September 30,
- 2003, as well as those for the penod ended April 30, 2004. - Gordon has been llcensed as-a CPA In
_ Maryland since 1988. : :

B.  FACTS

1.- . Toffee Sensations, Inc. (“Toffee Sensations™) is a California corporation with its -
headquarters in Los Angeles, California. The audit report in question was issued in connection
with a Form SB-2/A registration statement filed with the Commission by Toffee Sensations which
has not yet gone effective. For its fiscal year ended September 30, 2003, Toffee Sensations

: reported revenues of approx1mately $6,500 and total assets of approx1mately $1, 7OO

2 Toffee Sensations has at all relevant times been an issuer as deﬁned by the

-Sarbanes -Oxley Act of 2002 (the “Act”).

E .3. | -Gordon audited Toffee Sensatlons 2003 ﬁnanc1al statements, as well as those for

the penod ended April 30, 2004. As part of that audit, Gordon prepared and issued an audit report
- dated May 13, 2004 (the “Toffee Sensations audit report””), which the company included inits

Form SB-2/A registration statement ﬁled with the Commission on August 24,2004. Gordon

: recelved no fees for the audit work.

- any provision of the Federal securities laws or the rules and. regulatlons
thereunder.
3 The. findings herein are made pursuant to Respondent’s Offer of Settlement and are not
binding on any other person or entity in this or any other proceeding. :






4, At the time Gordon prepared and issued the Toffee Sensations audit report, he was
not registered with the Public Company Accounting Oversight Board (the “Board”) as requ1red by
Section 102(a) of the Act :

C.  VIOLATIONS
| S Sectlon 102(a) of the Act provides that “1t shall be unlawﬁJI for any person that is

_not a registered public accounting. firm to prepare or issue, or to pamclpate n the preparatlon or
1ssuance of any aud1t report with respect to any issuer.” : _ _

S22 ' The prov1s1ons of Sectron 102(a) of the Act becarne effectlve on October 22 2003 >
3. : Based on the conduct described above, Respondent w111ﬁ111y Vlolated Sectlon '
: 102(a) of the Act. . .

1_); FINDINGS

Based on the foregomg, the Commission finds that Gordon w111ﬁ111y vrolated Sectlon L
102(a) of the Sarbanes -Oxley Act of 2002 : S N

E. UNDERTAKING
: Respondent undertakes niot to request dernand or accept d1rect1y or 1nd1rect1y, any :
compensation from Toffee Sensations in connection with the audit work associated with the Toffee

Sensations audit report. In deterrnlnlng whether to accept: the Offer the Comm1ss1on has
con31dered this undertakmg :

Iv.

. Inview of the foregomg, the Commrss1on deems it appropnate to 1mpose the sanctlons ,
agreed to n Respondent s Offer : '

4. Aviolation of the Act or any rule that the Board issues under the'Act is treated for all

f purposes in‘the same manner as a violation of the Exchange Act, including with respect to

' penaltles Sarbanes-Oxley Act 0f2002, 15 U S.CA.§ 7202(b)(1) (West 2002) ‘
S Section ._1 02(a) became effective * [b]egmmng 180 d_a_ys after the date of the determination

of the Commission under Section 101(d)” of the Act that the Board was prepared to undertake its

statutory responsibilities. The Commission made the required determination on April 25, 2003.

See Order Regarding Section 101(d) of the Sarbanes-Oxley Act 0of 2002, Securities Act Release

No. 8223, Exchange Act Release No. 47746, 2003 WL 1956164 (Apr. 25, 2003). :

6

‘ ' “Wlllfully” as used in th1s Offer means 1ntentlona11y comm1tt1ng the act that constltutes
the v1olatron There is no requirement that the actor also be aware that he is violating a rule or
statute. See Wonsover v.'SEC, 205 F. 3d 408, 414 (D C. Cir. 2000); Tager V. SEC 344 F.2d 5, 8
(2d Cir. 1965). ' -




Accordingly, it is hereby ORDERED, effective immediately, that: |

A.  Gordon shall cease and desist from committing or causing any v1olat10ns and any
future violations of. Sectlon 102(a) of the Act

B.. Gordon is censured
: C. - Gordcn may practice before the Commission as-an independent accountant provided
that: ' ' ' : T
1. ';v ' The pubhc accountlng ﬁrm W1th which he is assoc1ated is reglstered W1th

the Board n accordance with the Act, and such reglstratlon continues to be effectlve and o

2. He has submltted to the Comm1ss1on staff. (attentlon Ofﬁce of the Ch1ef

-Accountant) the Board’s letter notifying the public accounting firm W1th Wthh heis’ assoc1ated that'

its reglstratlon apphcatlon has been approved.

By the Comrmssro_n._ |

"NanCyM. Mortis -
" Secretary

ill M. Peterscn
Assnstant Secretary



'UNITED STATES OF AMERICA
Before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 56417 / September 13,2007

ACCOUNTING AND AUDITING ENFORCEMENT
Release No. 2697 / September 13, 2007

ADMINISTRATIVE PROCEEDING
File No. 3-12778

ORDER INSTITUTING PUBLIC

: o - - ADMINISTRATIVE AND CEASE-AND-
In the Matter of DESIST PROCEEDINGS PURSUANT TO
’ ' SECTIONS 4C AND 21C OF THE .
McNeal, Williamson & Co. and - SECURITIES EXCHANGE ACT OF 1934
Daniel L. Williamson, CPA, - AND RULE 102(e) OF THE
' COMMISSION’S RULES OF PRACTICE,
Respondents. | ' MAKING FINDINGS, AND IMPOSING

REMEDIAL SANCTIONS AND A CEASE-
AND-DESIST ORDER

I.

The Securities and Exchange Commission (“Commission”) deems it appropriate that cease-
and-desist proceedings be, and hereby are, instituted against McNeal, Williamson & Co. and
- Daniel L. Williamson, CPA (collectively “Respondents”) pursuant to Section 21C of the Securities
Exchange Act of 1934 (“Exchange Act”), and that public administrative proceedings be, and
hereby are, instituted against McNeal, Williamson & Co. pursuant to Section 4C' of the Exchange
Act and Rule 102(e)(1)(iii) of the Commission’s Rules of Practice.” :

Section 4C provides, in relevant part, that:

The Commission may censure any person, or deny, temporarily or permanently, to any person the
privilege of appearing or practicing before the Commission in any way, if that person is found .

to have willfully violated, or willfully aided and abetted the violation of, any provision of the
securities laws or the rules and regulations thereunder. \

2 ' Rule 102(e)(1)(111) provides, in relevant part, that:
The Commission may censure a person or deny, temporarily or permanently, the privilege of

appearing or practicing before it in any way to any person who is found . . . to have willfully
violated, or willfully aided and abetted the violation of any provision of the Federal securities laws

or the rules and regulations thereunder. .
B‘o c,un\vvj- | ?7/) ST /oS™
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In anticipation of the institution of these proceedings, Respondents have submitted an Offer
of Settlement (“Offer”), which the Commission has determined to accept. Solely for the purpose
of these proceedings and any other proceedings brought by or on behalf of the Commission, or to
which the Commission is a party, and without admitting or denying the findings herein, except as
to the Commission’s jurisdiction over them and the subject matter of these proceedings, which are -
admitted, Respondents consent to the entry of this Order Instituting Public Administrative and
Cease-and-Desist Proceedings Pursuant to Sections 4C and 21C of the Securities Exchange Act of
1934 and Rule 102(e) of the Commission’s Rules of Practice, Making Findings, and Imposing
Remedial Sanctions and a Cease-and-Desist Order (“Order”), as set forth below.

IIL.
On the basis of this Order and Respondénts’ Offer, the Commission finds® that:
A.  RESPONDENTS

1. McNeal, Williamson & Co. (the “Firm”) is a West Virginia partnership and a
public accounting firm headquartered in Logan, West Virginia. The Firm audited the financial
statements of Logan County BancShares, Inc. (“Logan County”) for the company’s 2003 fiscal
year ended December 31, 2003. The Firm resigned as Logan County’s independent auditor on or

‘ around July 28, 2004.
2.

- Daniel L. Williamson, 61, of Kenova, West Virginia, is a certified public
accountant licensed in the state of West Virginia since 1976. Williamson was the engagement
partner in connection with the Firm’s audit of Logan County’s financial statements for the
company’s 2003 fiscal year ended December 31, 2003.

B. @ FACTS

1. Logan County is a West Virginia corporaﬁon with its headquarters in Logan, West
Virginia. For its fiscal year ended December 31, 2003, Logan County reported revenues of $8.8
million and total assets of $176 million.

2 Logan County has at all relevant times been an issuer as defined by the Sarbanes-
Oxley Act of 2002 (the “Act”).

3. The Firm audited Logan County’s 2003 financial statements included in Logan
County’s annual report for fiscal year 2003 on Form 10-K, filed with the Commission on April 14,
2004. ‘As part of that audit, the Firm prepared and issued an audit report dated February 26, 2004
(the “Logan County audit report”), which the company included in its 2003 Form 10-K. Logan

‘ 3 The findings herein are made pursuant to Respondents® Offer of Settlement and are not binding on any
other person or entity in this or any other proceeding. - : .



County paid the Firm $32,000 for the audit work.*

4. At the time the Firm issued the Logan County audit report, it was not registered
with the Public Company Accounting Oversight Board (the “Board”), as required by Section
102(a) of the Act.

5. Williamson was the engagement partner on the Firm’s audit of Logan County’s
2003 financial statements. Williamson participated in the preparatlon and issuance of the Logan
County audit report.

C. VIOLATIONS

- 1. Section 102(a) of the Act provides that “it shall be unlawful for any person that is
not a registered public accounting firm to prepare or issue, or to participate in the preparation or
issuance of any audit report with respect to any issuer.””

2. The provisions of Section 102(a) of the Act beéame effective on Og:tbbe’r 22, 2003,.6.

3. Based on the conduct described above, the Firm willfully’ violated Section 102(a).
of the Act. . ‘
4, Based on the conduct descnbed above, Williamson caused the Flrm s violation of
Section 102(a) of the Act.

D. FINDINGS

‘Based on the foregoing, the Commission finds that the Firm willfully violated Section
102(a) of the Sarbanes-Oxley Act of 2002, and that Williamson caused the Firm’s violation of
Section 102(a) of the Act. .

4 During the course of the Commission’s investigation, the Firm voluntarily reimbursed Logan County the

$32,000 in audit fees. In view of the Firm’s reimbursement, the Commission is not ordering disgorgement in this
matter.

A violation of the Act or any rule that the Board issues under the Act is treated for all purposes in the same-
manner as a violation of the Exchange Act, including with respect to penalties. Sarbanes-Oxley Act of 2002, 15
U.S.C.A. § 7202(b)(1) (West 2002).

5

6 Section 102(a) became effective “[bJeginning 180 days after the date of the determination of the

Commission under Section 101(d)” of the Act that the Board was prepared to undertake its statutory responsibilities.
The Commission made the required determination on April 25, 2003. See Order Regarding Section 101(d) of the
Sarbanes-Oxley Act of 2002, Securities Act Release No. 8223, Exchange Act Release No. 47746, 2003 WL
1956164 (Apr. 25, 2003). ' v

! “Willfully” as used in this Order means intentionally committing the act that constitutes the violation.

There is no requirement that the actor also be aware that he is violating a rule or statute. See Wonsover v. SEC, 205
F.3d 408, 414 (D.C. Cir. 2000); Tager v. SEC, 344 F.2d 5, 8 (2d Cir. 1965).

-3-



' E. UNDERTAKING

Respondents have undertaken not to request, demand, or accept, directly or indirectly, any
compensation from Logan County in connection with the audit work associated with the Logan
County audit report. In determining whether to accept the Offer, the Commission has considered
this undertaking.

Iv.

In view of the foregoing, the Commission deems it appropriate to impose the sanctlons
-agreed to in Respondents’ Offer.

Accordingly, it is hereby ORDERED, effective immediately, that:
1. McNeal, Williamson & Co.

A. The Firm shall cease and desist from comm1tt1ng or causing any violations
and any future violations of Section 102(a) of the Act. -

B. The Firm is censured.
C. The Firm may practice before the Commission as an independent accountant
’ " provided that: ‘ :
: ' 1. It is registered with the Board in accordance with the Act and such
reglstratlon continues to be effective; and :
2. It has submitted to the Commission staff (attention: Office of the
Chief Accountant) the Board’s letter notifying the Firm that its registration apphcatlon has been
approved.
2. Daniel L. Williamson, CPA

A. Williamson shall cease e and desist from committing or causmg any v101at10ns
and any future violations of Section 102(a) of the Act.

B. Williamson may practice before the Comm1SS1on as an independent
accountant provided that
1. The public accountmg firm with wh1ch he is associated is registered

with the Board in accordance with the Act, and such registration continues to be effective; and



Chief Accountant) the Board’s letter notifying the public accounting firm with which he is

. ' 2. He has submitted to the Commission staff (attention: Office of the

~ associated that its registration application has been approved.

By the Commission.

‘Nancy M. Morns

Secretary

R 2
By:(dill M. Peterson
Assistant Secretary




UNITED STATES OF AMERICA
' Before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 56419 / September 13, 2007

ACCOUNTING AND AUDITING ENFORCEMENT-
Release No. 2699 / September 13, 2007

ADMINISTRATIVE PROCEEDING
File No. 3-12780

ORDER INSTITUTING PUBLIC
ADMINISTRATIVE AND CEASE-AND-
DESIST PROCEEDINGS PURSUANT TO

In the Matter of ‘ - SECTIONS 4C AND 21C OF THE
~ ‘ } SECURITIES EXCHANGE ACT OF 1934
Milner and Brock, CPA’s and AND RULE 102(e) OF THE
Stephen D. Milner, CPA, COMMISSION’S RULES OF PRACTICE,
' : MAKING FINDINGS, AND IMPOSING
Respondents. ‘ REMEDIAL SANCTIONS AND A CEASE-

~ AND-DESIST ORDER

L

'The Securities and Exchange Commission (“Commission”) deems it appropriate that cease-
and-desist proceedings be, and hereby are, instituted against Milner and Brock, CPA’s and Stephen
D. Milner, CPA (collectively “Respondents”) pursuant to Section 21C of the Securities Exchange
Act of 1934 (“Exchange Act”), and that public administrative proceedings be, and hereby are,
instituted against Milner and Brock, CPA’s pursuant to Section 4C' of the Exchange Act and Rule :
102(e)(1)(iii) of the Commission’s Rules of Practice.’

Section 4C provides, in relevant part, that:

The Commission may censure any person, or deny, temporarily or permanently; to any person the

- privilege of appearing or practicing before the Commission in any way, if that person is found . . .
to have willfully violated, or willfully aided and abetted the violation of, any provision of the
securities laws or the rules and regulations thereunder.

2 Rule 102(e)(1)(iii) provides, in relevant part, that:
The Cothission may Censure a person or deny, temporarily or permanently, the privilege of

appearing or practicing before it in any way to any person who is found . . . to have willfully
violated, or willfully aided and abetted the violation of any provision of the Federal securities laws

or the rules and regulations thereunder
QM ?;?‘ 0‘(‘- Jos
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II.

In anticipation of the institution of these proceedings, Respondents have submitted an Offer
of Settlement (“Offer”), which the Commission has determined to accept. Solely for the purpose
of these proceedings and any other proceedings brought by or on behalf of the Commission, or to
which the Commission is a party, and without admitting or denying the findings herein, except as
to the Commission’s jurisdiction over them and the subject matter of these proceedings, which are -
admitted, Respondents consent to the entry of this Order Instituting Public Administrative and - -

* Cease-and-Desist Proceedings Pursuant to Sections 4C and 21C of the Securities Exchange Act of

1934 and Rule 102(e) of the Commission’s Rules of Practice, Making Findings, and Imposing
Remedial Sanctions and a Cease-and-Desist Order (“Order”), as set forth below.

_ I11.
On the basis of this Order and Respondents’ Offer, the Commission finds® that:
A. RESPONDENTS

1. Milner and Brock, CPA’s (the “Firm”) 1s a South Carolina partnership and a
public accounting firm headquartered in Greenville, South Carolina. The Firm audited Myriad

Entertainment & Resorts, Inc.’s (“Myriad”) financial statements for the company’s 2003 fiscal

year ended December 31, 2003. Myriad dismissed the Firm as its independent auditor on January
17, 2005.

2. Stephen D. Milner, CPA, (“Milner”), 54, of Greenville, South Carolina, ié a
certified public accountant licensed in the state of South Carolina since 1977. Milner was the
engagement partner in connection with the Firm’s audit of Myriad’s financial statements for the

company’s 2003 fiscal year ended December 31, 2003.

B. - FACTS

1. Myrlad (known as Synergy 2000, Inc. during the relevant period) is a Delaware
corporation with its headquarters in Edmonton, Alberta, Canada. Myriad’s common stock is

- registered with the Commission pursuant to Seetidn 12(g) of the Exchange Act and trades on the

Pink Sheets under the symbol MYRA. For its fiscal year ended December 31, 2003, Myriad
reported revenues of $949 and total assets of $6 701.

2. Myriad has at all relevant times been an issuer as deﬁned by the Sarbanes~0xley
Act 0f 2002 (the “Act”).

3. The Firm audited Myriad’s 2003 financial statements included in Myriad’s annual
report for fiscal year 2003 on Form 10-KSB, filed with the Commission on March 29, 2004. As -
part of that audit, the Firm prepared and issued an audit report dated March 22, 2004 (the “Myriad

- audit report”), which the company included in its 2003 Form 10-KSB. Myriad paid the Firm

3 The fmdmgs herein are made pursuan’r to Respondents’ Offer of Settlement and are not binding on any

other person or entity in this or any other proceeding.



$7,500 for the audit work *

4. At the time the Firm issued the Myriad audit report, it was not reglstered with the
Publlc Company Accounting Oversight Board (the “Board”) as required by Sectlon 102(a) of the
Act.

5. Milner was the engagement partner on the Firm’s audit of Myriad’s 2003 financial
statements. Milner participated in the preparation and issuance of the Myriad audit report.

C. VIOLATIONS

1. Section 102(a) of the Act provides that “it shall be unlawful for any person that is
not a registered public accounting firm to prepare or 1ssue or to participate in the preparatlon or
issuance of any audit report with respect to any issuer.”

2. The provisions of Section 102(a) of the Act became effective on October 22, 2003.5

3. Based on the conduct described above, the Firm willfully’ violated Section 102(a)
of the Act. '

4. Based on the conduct described above, Milner caused the Firm’s v1olat10n of
Section 102(a) of the Act.

D. FINDINGS

Based on the foregoing, the Commission finds that the Firm willfully violated Section
102(a) of the Sarbanes-Oxley Act of 2002, and that Milner caused the Firm’s violation of Section
102(a) of the Act.

M _ During the course of the Commission’s investigation, the Firm voluntarily reimbursed Myriad the $7,500 in

audit fees. In view of the Firm’s reimbursement, the Commission is not ordering disgorgement in this matter.

5 A violation of the Act or any rule that the Board issues under the Act is treated for all purposes in the same

mannoer as a violation of the Exchange Act, including with respect to penalties. Sarbanes-Oxley Act 0f 2002, 15

U.S.C.A. § 7202(b)(1) (West 2002). :

6 Section 102(a) became effective “[bleginning 180 days after the date of the determination of the
Commission under Section 101(d)” of the Act that the Board was prepared to undertake its statutory respon51b111t1es. '
The Commission made the required determination on April 25, 2003. See Order Regarding Section 101(d) of the

- Sarbanes-Oxley Act of 2002, Securities Act Release No. 8223, Exchange Act Release No. 47746, 2003 WL
1956164 (Apr 25, 2003).

_ “Willfully” as used in this Order means intentionally committing the act that constitutes the violation.
There is no requirement that the actor also be aware that he is violating a rule or statute. See Wonsover v. SEC, 205
F.3d 408, 414 (D.C. Cir. 2000); Tager v. SEC, 344 F.2d 5, 8 (2d Cir. 1965).

7




. ~E. UNDERTAKING

Respondents have undertaken not to request, demand, or accept, directly or indirectly, any
compensation from Myriad in connection with the audit work associated with the Myriad audit
“report. In determining whether to accept the Offer the Commission has considered this
undertaking. -

IV.

In view of the foregoing, the Comm1551on deems it approprlate to 1mpose the sanctions
agreed to in Respondents’ Offer.

Accordingly, it is hereby ORDERED, effective immediately, that:
1. Milner and Brock, CPA’S

_ A. The Firm shall cease and desist from committing or causing any violations
and any future violations of Section 102(a) of the Act.

B. The Firm 1s censured.
C. The Firm may practice before the Commission as an independent accountant
’ provided that: '
' 1. It 1s registered with the Board in accordance with the Act, and such

reglstratlon continues to be effective; and

2. It has submitted to the Commission staff (attention: Office of the
Chief Accountant) the Board’s letter notifying the Firm that its registration application has been
approved. '

2. Stephen D. Milner, CPA

A. Milner shall cease and desist from committing or causmg any v101at10ns and
any future violations of Section 102(a) of the Act.

B. Milner may practice before the Commission as an independent accountant
provided that: ' ’

1. The public accounting firm with which he is associated is registered
with the Board in accordance with the Act, and such registration continues to be effective; and



Chief Accountant) the Board’s letter notifying the public accountlng firm with which he is |

. ' 2. He has submitted to the Commission staff (attention: Ofﬁce of the
|
associated that its reglstra'uon application has been approved

By the Commission.

Nancy M. Morris

Secretary
é it M. Peiersgn

ASSistant Secretary



UNITED STATES OF AMERICA
Before the »
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 56416 / September 13, 2007

ACCOUNTING AND AUDITING ENFORCEMENT

" Release No. 2696 / September 13, 2007

ADMINISTRATIVE PROCEEDING

File No 3- 12777

ORDER INSTITUTING PUBLIC
ADMINISTRATIVE AND CEASE-AND-
. : : DESIST PROCEEDINGS PURSUANT TO
In the Matter of SECTIONS 4C AND 21C OF THE ’

_ SECURITIES EXCHANGE ACT OF 1934
. Joseph Mao, CPA, AND RULE 102(e) OF THE

COMMISSION’S RULES OF PRACTICE,

" Respondent. MAKING FINDINGS, AND IMPOSING

REMEDIAL SANCTIONS AND A CEASE-
AND-DESIST ORDER

L

The Securities and Exchange Commission (“Commission”) deems it appropriate that public
administrative and cease-and-desist proceedings be, and hereby are, instituted against Joseph Mao,
CPA (“Respondent” or “Mao”) pursuant to Sections 4C' and 21C of the Securities Exchange Act
of 1934 (“Exchange Act”) and Rule 102(e)(1)(iii) of the Commission’s Rules of Practice.”

Section 4C provides, in relevant part, that:

The Commission may censure any person, or deny, temporarily or permanently, to any person the
privilege of appearing or practicing before the Commission in any way, if that person is found .

to have willfully violated, or willfully aided and abetted the violation of, any prov151on of the
securities laws or the rules and regulations thereunder.

2 Rule 102(e)(1)(1ii) provides, in relevant part; that:
The Commission may censure a person or deny, temporarily or permanently; the pn"\;ilege of -
appearing or practicing before it in any way to any person who is found-. . . to have willfully

violated, or willfully aided and abetted the violation of any provision of the Federal secuntles laws
or the rules and regulations thereunder.
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II.

In anticipation of the institution of these proceedings, Respondent has submitted an Offer
of Settlement (“Offer”), which the Commission has determined to accept. Solely for the purpose
of these proceedings and any other proceedings brought by or on behalf of the Commission, or to
which the Commission is a party, and without admitting or denying the findings herein, except as
to the Commission’s jurisdiction over him and the subject matter of these proceedings, which are
admitted, Respondent consents to the entry of this Order Instituting Public Administrative and
Cease-and-Desist Proceedings Pursuant to Sections 4C and 21C of the Securities Exchange Act of

* 1934 and Rule 102(e) of the Commission’s Rules of Practice, Making Findings, and Imposing

Remedial Sanctions and a Cease-and-Desist Order (“Order”), as set forth below.
II1.

On the basis of this Order and Respondent’s Offer, the Commission finds® that:

~A. RESPONDENT

Joseph Mao, CPA, 55, of New Hyde Park, New York is a certified public accountant
licensed in the state of New York and doing business as a sole proprietorship. Mao audited

- SOYODO Group Holdings, Inc.’s (“Soyodo”) financial statements for the company’s 2003 fiscal

year ended December 31, 2003. Mao has been licensed as a CPA in New York since 1995.
B. FACTS

1. Soyodo (known as TOP Group Holdings, Inc. during the relevant time period) is a
Delaware corporation with its headquarters in New York. Soyodo’s common stock is registered
with the Commission pursuant to Section 12(g) of the Exchange Act and is listed on the OTC
Bulletin Board under the symbol SOYD (the company’s symbol was QXIT during the relevant
time period). For its fiscal year ended December 31, 2003, Soyodo reported no revenues and total

assets of $12,500.

2. Soyodo has at all relevant times been an issuer as defined by the Sarbanes-Oxley

Act of 2002 (the “Act”).

3. Mao audited Soyodo’s 2003 financial statements included in Soyodo’s annual
report for fiscal year 2003 on Form 10-KSB, filed with the Commission on April 13, 2004. As part
of that audit, Mao prepared and issued an audit report dated April 5, 2004 (the “Soyodo audit
report”), which the company included in its 2003 Form 10-KSB. Soyodo paid Mao $2,000 for the
audit work.* ' :

3 The findings herein are made pursuant to Respondent’s Offer of Settlement and are not binding on any

other person or entity in this or any other proceeding.
4 Before the Commission’s investigation, Mao voluntarily reimbursed Soyodo the $2,000 in audit fees. In
view of Mao’s reimbursement, the Commission is not ordering disgorgement in this matter.



4. At the time Mao prepared and issued the Soyodo audit report, he was not reglstered

~ with the Public Company Accounting Over31ght Board (the “Board”), as required by Section

102(a) of the Act.

C. VIOLATIONS

1. Section 102(a) of the Act provides that “it shall be unlawful for any person that is
not a registered public accounting firm to prepare or issue, or to participate in the preparation or
issuance of, any audit report with respect to any issuer.”®

2. The provisions of Section 102(5) of the Act became effective on October 22, 2003.%

3. Based on the conduct descnbed above, Respondent willfully’ violated Section
102(a) of the Act.

' D.  FINDINGS

Based on the foregoing, the Commission finds that Mao willfully violated Section 102(a)
of the Sarbanes-Oxley Act of 2002.

E. UNDERTAKING
Respondent has undertaken not to request, demand, or accept, directly or indirectly, any
compensation from Soyodo in connection with the audit work associated with the Soyodo audit.

report. In determining whether to accept the Offer, the Commission has considered this
undertaking.

Iv.

~ In view of the foregoing, the Commission deems it appropriate to impose the sanctions

' agreed to in Respondent’s Offer.

Accordingly, it is hereby ORDERED, effective immediately, that:

3 A violation of the Act or any rule that the Board issues under the Act is treated for all purposes in the same

. manner as a violation of the Exchange Act, including with respect to penalties. Sarbanes-Oxley Act of 2002, 15

U.S.C.A. § 7202(b)(1) (West 2002).
¢ Section 102(a) became effective “[b]eginning 180 days after the date of the determination of the
Commission under Section 101(d)” of the Act that the Board was prepared to undertake its statutory responsibilities.
The Commission made the required determination on April 25, 2003. See Order Regarding Section 101(d) of the
Sarbanes-Oxley Act of 2002, Securities Act Release No. 8223, Exchange Act Release No. 47746, 2003 WL
1956164 (Apr. 25, 2003).

7 “Willfully” as used in this Order means intentionally committing the act that constitutes the violation.

There is no requirement that the actor also be aware that he is violating a rule or statute. See Wonsover v. SEC, 205
F.3d 408, 414 (D.C. Cir. 2000) Tager v. SEC, 344 F.2d 5, 8 (2d Cir. 1965).




A.  Mao shall cease and desist from committing or causing any violations and any future

~ violations of Section 102(a) of the Act.

B.  Mao is censured.
C. Mao may practice before the Commission as an independent accountant provided
that: :
1. The public accounting firm with which he is associated is registered with

the Board in accordance with the Act; and

2. He has submitted to the Commission staff (attention: Office of the Chief
Accountant) the Board’s letter notifying the public accountmg firm with which he is associated -

_ that its reglstratlon apphcatlon has been approved.

By the Commission.

Nancy M. Morris
Secretary

By ill M. Peterson
Assistant Secretary



UNITED STATES OF AMERICA
: Before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 56412 / September 13, 2007

ACCOUNTING AND AUDITING ENFORCEMENT
- Release No. 2692 / September 13, 2007

ADMINISTRATIVE PROCEEDING
File No. 3- 12773 . “a,

|

ORDER INSTITUTING PUBLIC
' - | ADMINISTRATIVE AND CEASE-AND-
In the Matter of DESIST PROCEEDINGS PURSUANT TO
| SECTIONS 4C AND 21C OF THE
SECURITIES EXCHANGE ACT OF 1934
Harvey S. Weingard, CPA, AND RULE 102(e) OF THE
' COMMISSION’S RULES OF PRACTICE,
| | MAKING FINDINGS, AND IMPOSING
" Respondent. | o REMEDIAL SANCTIONS AND A CEASE-
AND-DESIST ORDER |

I

The Securities and Exchange Commission (“Commission”) deems it appropriate that public
administrative and cease-and-desist proceedings be, and hereby are, instituted against Harvey S.
Weingard, CPA (“Respondent” or “Weingard”) pursuant to Sections 4C' and 21C of the Securities
Exchangze Act of 1934 (“Exchange Act”) and Rule 102(e)(1)(iii) of the Comm1ssmn s Rules of
Practice.

Section 4C provides, in relevant part, that:

The Commission may censure any person, or deny, temporarily or permanently, to any person the
privilege of appearing or practicing before the Commission in any way, if that person is found .

to have willfully violated, or willfully aided and abetted the violation of, any provision of the
securities laws or the rules and regulations thereunder.

2 ~ Rule 102(e)(1)(iii) provides, in relevant part, that:
The Commission may censure a person or deny, temporarily or permanently, the privilege of'

appearing or practicing before it in any way to any person who is found . . . to have willfully
violated, or willfully aided and abetted the violation of any provision of the Federal securities laws

or the rules and regulations thereunder.
b;wvm/ /f 0 d ( JoS



IL-

In anticipation of the institution of these proceedings, Respondent has submitted an Offer .
of Settlement (“Offer”), which the Commission has determined to accept. Solely for the purpose
of these proceedings and any other proceedings brought by or on behalf of the Commission, or to -
which the Commission is a party, and without admitting or denying the findings herein, except as
to the Commission’s jurisdiction over him and the subject matter of these proceedings, which are
admitted, Respondent consents to the entry of this Order Instituting Public Administrative and
Cease-and-Desist Proceedings Pursuant to Sections 4C and 21C of the Securities Exchange Act of

- 1934 and Rule102(e) of the Commission’s Rules of Practice, Making Findings, and Imposmg
- Remedial Sanctlons and a Cease—and—Desmt Order (“Order™), as set forth below.

HI.
On the basis of this Order and Respondent’s Offer, the Commission finds® that:
A. RESPONDENT

- Harvey S. Weingard, CPA, 73, of Boynton Beach, Florida, is a certified public accountant
licensed in the state of Florida since 2002 and doing business as a sole proprietorshjp Weingard

audited The Furia Organization, Inc.’s (“Furia”) financial statements for the company’ s 2003 and

2004 fiscal years ended June 30, 2003, and June 30, 2004, respectively. -
B. FACTS

1. Furiais a Delaware corporation with its headquarters in Rockwall, Texas. For its -
fiscal years ended June 30, 2003, and June 30, 2004, Furia had no revenues and no assets.

2. Furia has at all relevant times been an 1ssuer as defined by the Sarbanes- Oxley Act
of 2002 (the “Act”).

3. Weingard audited Furia’s 2003 financial statements included in Furia’s annual .
report for fiscal year 2003 on Form 10-KSB, filed with the Commission on July 6, 2004. As part
of that audit, Weingard prepared and issued an audit report dated June 30, 2004, which the
company included in its 2003 Form 10-KSB. Furia paid Weingard $3,000 for the audit work.

4. Weingérd also audited Furia’s 2004 financial statements included in Furia’s annual

report for fiscal year 2004 on Form 10-KSB, filed with the Commission on October 21, 2004. As

part of that audit, Weingard prepared and issued an audit report dated October 13, 2004 (together
with the June 30, 2004 audit report, the “Furia audit reports™), which the company included in its

3 The findings herein are made pursuant to Respondent’s Offer of Settlement and are not binding on any

other person or entity in this or any other proceeding.



2004 Form 10-KSB. Furia paid Weingard $5,000 for the audit work.*

5. At the time Weingard prepared and issued the Furia audit reports, he was not
registered with the Public Company Accounting Oversight Board (the “Board”), as required by
Section 102(a) of the Act.

6. By order dated April 18, 2005, the Board disapproved an application for
registration submitted by Weingard based in part on Weingard’s violation of Section 102(a) of
the Act in issuing the Furia audit reports.” The order effectively prevented Weingard from
becoming registered with the Board until after February 15, 2006, approximately one year from -
the date the Board issued a notice of hearing on Weingard’s application.® Weingard has only
worked as an accountant through his sole proprietorship and has not otherwise been associated
with a public accounting firm registered with the Board.

C.  VIOLATIONS

1. Section 102(a) of the Act provides that “it shall be unlawful for any person that is
not a registered public accounting firm to prepare or issue, or to participate in the preparatlon or
issuance of, any audit report with respect to any issuer.’ i

2. The provisions of Section 102(a) of the Act became effective on October 22,2003.2

3. ‘Based on the conduct described above Respondent willfully® violated Section
102(a) of the Act.

4 During the course of the Commission’s investigation, Weingard voluntarily reimbursed Furia the $8,000 in

audit fees through a combination of repayment and the provision of non-audit services to Furia. In view of
Weingard’s relmbursement the Commission is not ordering disgorgement in this matter.

5 PCAOB Release No. 2005-004 (Apr. 18, 2005). The order also found that Weingard’é issuance of the Furia
audit reports violated Board Rule 2100, which implemented Section 102(a) of the Act.

é The order states that with respect to any new registration application Weingard submits after February 15,
2006, the Board will not issue a notice of hearing to determine whether to approve or disapprove such application
based solely on the violations subject to the Board’s order. Id.

T A violation of the Act or any rule that the Board issues under the Act is treated for all purposes in the same
manner as a violation of the Exchange Act, including with respect to penalties. Sarbanes-Oxley Act of 2002, 15
U.S.C.A. § 7202(b)(1) (West 2002). .

8 Section 102(a) became effective “[bleginning 180 days after the date of the determination of the
Commission under Section 101(d)” of the Act that the Board was prepared to undertake its statutory responsibilities.
The Commission made the required determination on April 25, 2003. See Order Regarding Section 101(d) of the
Sarbanes-Oxley Act of 2002, Securities Act Release No. 8223, Exchange Act Release No. 47746, 2003 WL
1956164 (Apr. 25, 2003).

? “Willfully” as used in this Order means intentionally committing the act that constitutes the violation.

There is no requirement that the actor also be aware that he is violating a rule or statute. See Wonsover v. SEC, 205
F.3d 408, 414 (D.C. Cir. 2000); Tager v. SEC, 344 F.2d 5, 8 (2d Cir. 1965).




. D.  FINDINGS

Based on the foregoing, the Commission finds that Weingard willfully violated Section
102(a) of the Sarbanes-Oxley Act of 2002. .

E. UNDERTAKING

Respondent has undertaken not to request, demand, or accept, directly or indirectly, any
compensation from Furia in connection with the audit work associated with the Furia audit reports.
In determining whether to accept the Offer, the Commission has considered this undertaking.

Iv.

In view of the foregoing, the Commission deems it appropriate to impose the sanctions
agreed to in Respondent’s Offer.

Accordingly, it is hereby ORDERED, effective irhmediately, that:

A. Weingard shall cease and desist from comnnttmg or causmg any v101at10ns and any

 future violations of Section 102(a) of the Act.

B. Weingard is censured.
C. Weingard may practice before the Commission as an independent accountant
provided that: :
1. The public accounting firm with which he is associated is registered with

‘the Board in accordance with the Act, and such registration continues to be effective; and

2. He has submitted to the Commission staff (attention: Office of the Chief
Accountant) the Board’s letter notifying the public accountmg firm with which he is associated

~ that its registration application has been approved.

By the Commission.

- . ~ + Nancy M. Morris
S’ecretary

P . tzose
SR S BydJill M. Peterson
S \ L | Assistant Secretary



UNITED STATES OF AMERICA
"Before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 56418 / September 13,2007 '

v ACCOUNTING AND AUDITING ENFORCEMENT
Release No. 2698 / September 13,2007

ADMINISTRATIVE PROCEEDING
File No. 3-12779

ORDER INSTITUTING CEASE-AND-
. DESIST PROCEEDINGS, MAKING
FINDINGS, AND IMPOSING A CEASE-
In the Matter of ' - AND-DESIST ORDER PURSUANT TO
o SECTION 21C OF THE SECURITIES
Michael C. Lingerman, CPA, ' EXCHANGE ACT OF 1934
Respondent.
I

The Securities and Exchange Commission (“Commission”) deems it appropriate that cease-
and-desist proceedings be, and hereby are, instituted pursuant to Section 21C of the Securities
Exchange Act of 1934 (“Exchange Act”), against Michael C. Lingerman, CPA (“Respondent™ or
“ngennan”)

IL.

In anticipation of the institution of these proceedlngs Respondent has submitted an Offer
of Settlement (“Offer”), which the Commission has determined to accept. Solely for the purpose
of these proceedings and any other proceedings brought by or on behalf of the Commission, or to
which the Commission is a party, and without admitting or denying the findings herein, except as
to the Commission’s jurisdiction over him and the subject matter of these proceedings, which are
admitted, Respondent consents to the entry of this Order Instituting Cease-And-Desist
Proceedings, Making Findings, and Imposing a Cease-And-Desist Order Pursuant to Section 21C
of the Securities Exchange Act Of 1934 (“Order”), as set forth below. ‘ '

Docurard 4| Jé -/.O{



IIL.

On the basis of this Orde_:r and Respondent’s Offer, the Commission finds' that:

A, RESPONDENT

Michael C. Lingerman, CPA, 40; of Philadelphia, Pennsylvania, is a certified public
accountant licensed in the state of Pennsylvania since 1994 and since the dissolution of his -
previous accounting firm, Gross, Kreger & Passio, L.L.C. (the “Firm”), is doing business as
Lingerman and Associates, CPA, a sole proprietorship. The Firm audited the financial statements
of Diversified Historic Investments, VI (“Diversified”) for the 2002 fiscal year ended December
31,2002. Lingerman was the engagement partner for the Firm’s audit of Diversified.

B. FACTS

1. ‘Diversified is a Pennsylvania limited partnership with its headquarters in
Philadelphia, Pennsylvania. Diversified’s partnership units are registered with the Commission
pursuant to Section 12(g) of the Exchange Act but are not listed on any exchange. For its fiscal
year ended December 31, 2002, Diversified reported revenues of $2.4 million and total assets of
$13 million. )

2. - Diversified has at all relevant times been an issuer as defined by the Sarbanes- |
Oxley Act of 2002 (the “Act”). '

3. The Firm audited Diversified’s 2002 financial statements included in Diversified’s
annual report for fiscal year 2002 on Form 10-K, filed with the Commission on September 8, 2004.

| ~ As part of that audit, the Firm prepared and issued an audit report dated June 10, 2004 (the

“Diversified audit report”), which the company included in its 2002 Form 10-K. Diversified never -
pa1d the Firm or ngerman any fee for the audit work.

4. At the time the Firm prepared and issued the Diversified audit report, the Firm was
not registered with the Public Company Accounting Over51ght Board (the “Board”), as requlred by
Section 102(a) of the Act. . »

5. Lingerman was the engagement partner on the Firm’s audit of Diversified’s 2002
financial statements. Lingerman pamc1pated in the preparation and issuance of the Diversified
audit report

C. VIOLATIONS

_ 1. Section 102(a) of the Act provides that “it shall be unlawful for any person that is
not a registered public accounting firm to prepare or issue, or to participate in the preparation or

! The findings herein are made pursuant to Respondent’s Offer of Settlement and are not binding on any

other person or entity in this or any other proceeding.



issuance of, any audit report with respect to any issuer.””
2. The provisions of Section 102(a) of the Act became effective on October 22, 2003.>

3. Based on the conduct described above, Lingerman caused the Firm’s violation of
Section 102(a) the Act. '

D. - FINDINGS

Based on the foregoing, the Commission finds that Lingerman caused the Firm’s violation
of Section 102(a) of the Sarbanes-Oxley Act of 2002.

E. . UNDERTAKING
Respondent has undertaken not to request, demand, or accept, directly or indirectly, any
compensation from Diversified in connection with the audit work associated with the Diversified

audit report. In determining whether to accept the Offer, the Commission has considered this
undertaking.

IV,

In view of the foregoing, the Commission deems it appropriate to impose the sanctions
agreed to in Respondent’s Offer. ' B

Accordingly, it is hereby ORDERED that: -

A. Lingerman shall cease and desist from committing or causing any violations and any
future violations of Section 102(a) of the Act.

B. Lingerman may practice before the Commission as an independent accountant
provided that: ' :

1. The public accounting firm with which he is associated is registered with
the Board in accordance with the Act, and such registration continues to be effective; and

A violation of the Act or any rule that the Board issues under the Act is treated for all purposes in the sathe
manner as a violation of the Exchange Act, including with respect to penalties. Sarbanes-Oxley Act 02002, 15
"U.S.C.A. § 7202(b)(1) (West 2002).

2

3 Section 102(a) became effective “[bleginning 180 days after the date of the determination of the

Comunission under Section 101(d)” of the Act that the Board was prepared to undertake its statutory responsibilities.
The Commission made the required determination on April 25, 2003. See Order Regarding Section 101(d) of the
Sarbanes-Oxley Act 0f 2002, Securities Act Release No. 8223, Exchange Act Release No. 47746, 2003 WL
1956164 (Apr. 25,2003).




. Accountant) the Board’s letter notifying the public accounting firm with which he is associated

. ' ‘ 2. He has submitted to the Commission staff (attention: Office of the Chief
that its registration application has been approved.

By the Commission.

Nancy M. Morris
Secretary '

By: WJill M. Peterson
Assistant Secretary



UNITED STATES OF AMERICA
Before the ,
SECURITIES AND EXCHANGE COMMISSION -

SECURITIES EXCHANGE ACT OF 1934
Release No. 56421 / September 13, 2007 .

ACCOUNTING AND AUDITING ENFORCEMENT
Release No. 2701 / September 13, 2007

ADMINISTRATIVE PROCEEDING
File No. 3-12782

ORDER INSTITUTING PUBLIC
- ADMINISTRATIVE AND CEASE-AND-
. DESIST PROCEEDINGS PURSUANT TO
In the Matter of ' . SECTIONS 4C AND 21C OF THE '

_ SECURITIES EXCHANGE ACT OF 1934
Preferred Accounting Services, ' AND RULE 102(e) OF THE
Inc. and Ana Costales, CPA, COMMISSION’S RULES OF PRACTICE,
: \ MAKING FINDINGS, AND IMPOSING
Respondents. - REMEDIAL SANCTIONS AND A CEASE-

‘ AND-DESIST ORDER

I.

The Securities and Exchange Commission (“Commission”) deems it appropriate that cease-
and-desist proceedings be, and hereby are, instituted against Preferred Accounting Services, Inc.
and Ana Costales, CPA (collectively “Respondents™) pursuant to Section 21C of the Securities
- Exchange Act of 1934 (“Exchange Act”), and that public administrative proceedings be, and
hereby are, instituted against Preferred Accounting Services, Inc. pursuant to Section 4C' of the
Exchange Act and Rule 102(e)(1)(iii) of the Commission’s Rules of Practice.’

Section 4C provides, in relevant part, that:

The Commission may censure any person, or deny, temporarily or permanently, to any person the
privilege of appearing or practicing before the Commission in any way, if that person is found .

to have willfully violated, or willfully aided and abetted the v1olat10n of, any provision of the
securities laws or the rules and regulations thereunder.

z Rule 102(e)(1)(iii) provides, in relevant part, that:
The Commission may censure a person or deny, temporarily or permanently, the privilege of
appearing or practicing before it in any way to any person who is found . . . to have willfully

violated, or willfully aided and abetted the violation of any prov1s1on of the Federal securities laws
or the rules and regulatlons thereunder.
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II.

In anticipation of the institution of these proceedings, Respondents have submitted an Offer
of Settlement (“Offer””), which the Commission has determined to accept. Solely for the purpose
of these proceedings and any other proceedings brought by or on behalf of the Commission, or to

- which the Commission is a party, and without admitting or denying the findings herein, except as

to the Commission’s jurisdiction over them and the subject matter of these proceedings, which are
admitted, Respondents consent to the entry of this Order Instituting Public Administrative and
Cease-and-Desist Proceedings Pursuant to Sections 4C and 21C of the Securities Exchange Act of
1934 and Rule 102(e) of the Commission’s Rules of Practice, Making Findings, and Imposing
Remedial Sanctions and a Cease-and-Desist Order (“Order”), as set forth below.

IIL
On the basis of this Order and Respondents’ Offer, the Commission finds® that:
A.  RESPONDENTS

1. Preferred Accounting Services, Inc. (the “Firm”) is a Florida corporation and a
public accounting firm headquartered in Miami, Florida. The Firm audited New Era Trading
Group, Inc.’s (“New Era”) financial statements for the company s 2003 fiscal year ended
December 31, 2003.

2. Ana Costales, CPA, (“Costales™), 41, of Miami, Florida is a certified public '
accountant licensed in the state of Florida since 1982. Costales was the engagement partner in -
connection with the Firm’s audit of New Era’s financial statements for the company’s 2003 fiscal
year ended December 31, 2003. Costales has been licensed as a CPA in Florida since 1982.

B.  FACTS
1. New Era is a Florida corpbration with its headquarters in Pembroke Pinés,"Flor'id_a. ‘

During the relevant period, New Era’s.common stock was registered with the Commission
pursuant to Section 12(g) of the Exchange Act. For its fiscal year ended December 31, 2003, New

"Era reported no revenues and no assets.

2. New FEra has at all relevant times been an issuer as defined by the Sarbanes-Oxley
Act 0f 2002 (the “Act”).

3. The Firm audited New Era’s 2003 financial statements included in New Era’s
annual report for fiscal year 2003 on Form 10-KSB, filed with the Commission on July 19, 2004.
As part of that audit, the Firm prepared and issued an audit report dated April 17, 2004 (the “New
Era audit report”), which the company included in its 2003 Form 10-KSB. New Era paid the Firm

3

The findings herein are made pursuant to Respondents’ Offer of Settlement and are not binding on any
other person or entity in this or any other proceeding.



+ $100 for the audit work.*

4. At the time the Firm issued the New Era audit report, it was not registered with the
Public Company Accounting Oversight Board (the “Board”), as required by Section 102(a) of the
Act. -

, 5. Costales was the engagement partner on the Firm’s audit of New Era’s 2003
financial statements. Costales participated in the preparation and issuance of the New Era audit - .
report.

C.  VIOLATIONS

1. Section 102(a) of the Act provides that “it shall be unlawful for any person that is-
not a registered public accounting firm to prepare or 1ssue or to participate in the preparatlon or
issuance of, any audit report w1th respect to any issuer.”

2. The provisions of Section 102(a) of the Act became effective on October 22, 2003.5

3. Based on the conduct described above, the Firm willfully’ violated Section 102(a)
of the Act. ’

4. Based on the conduct described above, Costales caused the Firm’s v101at10n of
Section 102(a) of the Act.

D. FINDINGS

Based on the foregoing, the Commission finds that the Firm willfully violated Section
102(a) of the Sarbanes- Oxley Act 0f 2002, and that Costales caused the Firm’s violation of Section
102(a) of the Act.

4 During the course of the Commission’s investigation, the Firm voluntarily reimbursed New Era the $100 in

audit fees. In view of the Firm’s reimbursement, the Commission is not ordering disgorgement in this matter.
5 A violation of the Act or any rule that the Board issues under the Act is treated for all purposes in the same
manner as a violation of the Exchange Act, including with respect to penaltles Sarbanes-Oxley Act 02002, 15

" US.C.A. § 7202(b)(1) (West 2002)

-6

Section 102(a) became effective “[bleginning 180 days after the date of the determination of the
Commission under Section 101(d)” of the Act that the Board was prepared to undertake its statutory responsibilities.
The Commission made the required determination on April 25, 2003. See Order Regarding Section 101(d) of the .
Sarbanes-Oxley Act of 2002, Securities Act Release No. 8223, Exchange Act Release No. 47746, 2003 WL
1956164 (Apr. 25, 2003).

7 "‘Willfully” as used in this Order means intentionally committing the act that constitutes the violation.

There is no requirement that the actor also be aware that he is violating a rule or statute. See Wonsover v. SEC, 205 -
F.3d 408, 414 (D.C. Cir. 2000); Tager v. SEC, 344 F.2d 5, 8 (2d Cir. 1965). '




' E. UNDERTAKING

Respondents have undertaken not to request, demand, or accept, directly or indirectly, any
compensation from New Era in connection with the audit work associated with the New Era audit
report. In determining whether to accept the Offer, the Commission has considered this
undertaking. ' :

Iv.

In view of the foregoing, the Commission deems it appropnate to impose the sanctions
agreed to in Respondents’ Offer.

-Accordingly, it is hereby ORDERED, effective immediately, that: -

1. Preferred Accounting Services, Inc.

A The Firm shall cease and desist from committing or causing any violations
- and any future violations of Section 102(a) of the Act.

B. The Firm is censured.
C. The Firm niay practice before the Commission as an independent accountant
. provided that
- 1. Ttis registered with the Board in accordance with the Act, and such
reglstratlon continues to be effective; and
2. It has submitted to the Comm1ssmn staff (attentlon Ofﬁce of the
Chief Accountant) the Board’s letter notifying the Firm that its registration application has been

approved.
2. Ana Costales, CPA

- Al Costales shall cease and desist from committing or causing any violations
and any future violations of Section 102(a) of the Act.

- B. Costales may practice before the Commission as an independent accountant
provided that: ' ?

1. - The public accountmg firm with which she is associated is
registered with the Board in accordance w1th the Act, and such registration continues to be
effective; and -



2. She has submitted to the Commission staft (attention: Ofﬁce of the
. Chief Accountant) the Board’s letter notifying the public accounting firm with which she is
associated that its registration application has been approved.

By the Commission.

Nancy M. Morris
Secretary

By:Udill M. Peterson
Assistant Secretary



UNITED STATES OF AMERICA
Before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 56423 / September 13,2007

ACCOUNTING AND AUDITING ENFORCEMENT
Release No. 2703 / September 13, 2007

ADMINISTRATIVE PROCEEDING
File No. 3-12784

ORDER INSTITUTING PUBLIC
ADMINISTRATIVE AND CEASE-AND- .
DESIST PROCEEDINGS PURSUANT TO

In the Matter of ' SECTIONS 4C AND 21C OF THE
o ' SECURITIES EXCHANGE ACT OF 1934
Reed & Taylor, CPAs, P.C. and | AND RULE 102(e) OF THE
Robert E. Reed, CPA, - COMMISSION’S RULES OF PRACTICE,
: : " MAKING FINDINGS, AND IMPOSING
Respondents. REMEDIAL SANCTIONS AND A CEASE-

AND-DESIST ORDER

I

The Securities and Exchange Commission (“‘Commission”) deems it appropriate that cease-
and-desist proceedings be, and hereby are, instituted against Reed & Taylor, CPAs, P.C. and
Robert E. Reed, CPA (collectively “Respondents’) pursuant to Section 21C of the Securities
Exchange Act of 1934 (“Exchange Act”), and that public administrative proceedings be, and
hereby are, instituted against Reed & Taylor, CPAs, P.C. pursuant to Section 4C' of the Exchange
Act and Rule 102(e)(1)(ii1) of the Commission’s Rules of Practice.2

Section 4C provides, in relevant part, that:

The Commission may censure any person, or deny, temporarily or permanently, to any person the
privilege of appearing or practicing before the Commission in any way, if that person is found . . .
to have willfully violated, or willfully aided and abetted the violation of, any provision of the
securities laws or the rules and regulations thereunder.

2 Rule 102(e)(1)(iii) provides, in relevant part, that:

The Commission may censure a person or deny, temporarily or permanently, the privilege of
appearing or practicing before it in any way to any person who is found . . . to have willfully
violated, or willfully aided and abetted the violation of any provision of the Federal securities laws
or the rules and regulations thereunder. o
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IL.

In anticipation of the institution of these proceedings, Respondents have submitted an Offer
of Settlement (“Offer”’), which the Commission has determined to accept. Solely for the purpose |

_ of these proceedings and any other proceedings brought by or on behalf of the Commission, or to .

which the Commission is a party, and without admitting or denying the findings herein, except as
to the Commission’s jurisdiction over them and the subject matter of these proceedings, which are
admitted, Respondents consent to the entry of this Order Instituting Public Administrative and
Cease-and-Desist Proceedings Pursuant to Sections 4C and 21C of the Securities Exchange Act of
1934 and Rule 102(e) of the Commission’s Rules of Practice, Making Findings, and Imposing
Remedial Sanctions and a Cease-and-Desist Order (“Order”), as set forth below.

1L
On the basis of this Order and Respondents’ Offer, the Commission finds® that:
A.  RESPONDENTS

1. Reed & Taylor, CPAs, P.C. (the “Firm”) is a Michigan professional corporatioh

~ and a public accounting firm headquartered in Detroit, Michigan. The Firm audited Buckeye

Ventures, Inc.’s (“Buckeye Ventures”) financial statements for the company’s 2003 fiscal year
ended December 31, 2003. Buckeye Ventures dismissed the Firm as its independent auditor on -
January 20, 2005. -

2. Robert E. Reed, CPA, (“Reed”), 54, of Detroit, Michigan, is a certified public

- accountant licensed in the state of Michigan. Reed was the engagement partner in connection with

the Firm’s audit of Buckeye Ventures’s financial statements for the company’s 2003 fiscal year
ended December 31, 2003.

B. FACTS

1. Buckeye Ventures (known as World Wide Motion Pictures Corporation during the
relevant period).is a Michigan corporation with its headquarters in San Diego, California. Buckeye
Ventures’s common stock is registered with the Commission pursuant to Section 12(g) of the
Exchange Act and trades on the OTC Bulletin Board under the symbol BEY'V. For its fiscal year
ended December 31, 2003, Buckeye Ventures reported revenues of $16,300 and total assets of
approximately $11 million.

2. Buckeye Ventures has at all relevant times been an issuer as defined by the

- Sarbanes-Oxley Act of 2002 (the “Act”).

3. The Firm audited Buckeye Ventures’s 2003 financial statements included in
Buckeye Ventures’s annual report for fiscal year 2003 on Form 10-KSB, filed with the -
Commission on March 23, 2004. As part of that audit, the Firm prepared and issued an audit

3 The findings herein are made pursuant to Respondents’ Offer of Settlement and are not bmdmg on any

other person or-entity in this or any other proceedmg



report dated March 12, 2004 (the “Buckeye Ventures audit report”), which the company included

in its 2003 Form 10-KSB. Buckeye Ventures paid the Firm $500 for the audit work.*

4. At the time the Firm issued the Buckeye Ventures audit report, it was not registered
with the Public Company Accounting Oversight Board (the “Board”), as required by Section
102(a) of the Act.

5. . Reed was the engagement partner on the Firm’s audit of Buckeye Ventures’s 2003
financial statements. Reed participated in the preparation and issuance of the Buckeye Ventures
audit report.

C.  VIOLATIONS

1. Section 102(a) of the Act provides that “it shall be unlawful for any person that is
not a reglstered public accounting firm to prepare or issue, or to pamc1pate in the preparat1on or
issuance of, any audit report with respect to any issuer.”

2. The provisions of Section 102(a) of the Act became effective on October 22, 2003.°

3. Based on the conduct described above, the Firm willfully’ violated Section 102(a)
~ of the Act. - ' :
4. Based on the conduct described abbve, Reed caused the Firm’s violation of Section
102(a) of the Act. :

D.  FINDINGS

Based on the foregoing, the Commission finds that the Firm willfully violated Section
102(a) of the Sarbanes-Oxley Act 0of 2002, and that Reed caused the Firm’s violation of Section
102(a) of the Act.

4 During the course of the Commission’s investigation, the Firm voluhtarily reimbursed Buckeye Ventures

the $500 in audit fees. In view of the Firm’s relmbursement the Commission is not ordering dlsgorgement in this
matter. :

5 A violation of the Act or any rule that the Board issues under the Act is treated for all purposes in the same
manner as a violation of the Exchange Act, including with respect to penalties. Sarbanes- Oxley Act0f2002, 15
U.S.C.A. § 7202(b)(1) (West 2002).

é Section 102(a) became effective “[bleginning 180 days after the date of the determination of the
Commission under Section 101(d)” of the Act that the Board was prepared to undertake its statutory responsibilities.
The Commission made the required determination on April 25, 2003. See Order Regarding Section 101(d) of the
Sarbanes-Oxley Act of 2002, Securities Act Release No. 8223, Exchanige Act Release No. 47746, 2003 WL .
1956164 (Apr. 25, 2003). .

7 “Willfully” as used in this Order means intentionally committing the act that constitutes the violation.

There is no requirement that the actor also be aware that he is violating a rule or statute. See Wonsover v. SEC, 205
F.3d 408, 414 (D.C. Cir. 2000); Tager v. SEC, 344 F.2d 5, 8 (2d Cir. 1965). :

-3-



E. UNDERTAKING
Respondents have undertaken not to request, demand, or accept, directly or indirectly, any
compensation from Buckeye Ventures in connection with the audit work associated with the
Buckeye Ventures audit report. In determining whether to accept the Offer, the Commission has
considered this undertaking. :
Iv.

In view of the foregoing, the Commission deems it appropriate to impose the sanctions
agreed to in Respondents’ Offer.

Accordingl}}, it is hereby ORDERED, effective immediately, that:
1. Reed & Tayler, CPAs, P.C.

A. The Firm shall cease and desist from comm1tt1ng or causing any violations
and any future v101at10ns of Section 102(a) of the Act.

B. The Firm is censured.
_ C. The Firm may practice before the Commission as an independent accountant
provided that:
1. It is registered with the Board i in accordance with the Act, and such

registration continues to be effective; and

2. ‘It has submitted to the Commission staff (attenticn Office of the

~ Chief Accountant) the Board’s letter notlfymg the Firm that its registration application has been

approved.
2. RobertE. Reed, CPA

A. Reed shall cease and desist from committing or causing any violations and
any future violations of Section 102(a) of the Act. ' :

B. Reed may practice before the Commission as an independent accountant
provided that: :

1. The public accounting firm with which he is associated is registered
with the Board in accordance with the Act, and such registration continues to be effective; and



Chief Accountant) the Board’s letter notifying the public accounting firm with which he 1s

. ‘ 2. He has submitted to the Commission staff (attention: Office of the
associated that its registration application has been approved.

By the Commission.

Nancy M. Morris
~ Secretary

By:Will M. Peterson
Assistant Secretary



UNITED STATES OF AMERICA
~_Before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 56398 / September 13, 2007

AC.COUNTING AND AUDITING ENFORCEMENT
Release No. 2678 / September 13, 2007

ADMINISTRATIVE PROCEEDING
File No. 3-12759

| . ORDER INSTITUTING PUBLIC
In the Matter of | ADMINISTRATIVE AND CEASE-AND-

: - DESIST PROCEEDINGS PURSUANT TO
Andrew M. Smith, CPA, ‘ SECTIONS 4C AND 21C OF THE ,
o . SECURITIES EXCHANGE ACT OF 1934
Respondent. AND RULE 102(e) OF THE '

COMMISSION’S RULES OF PRACTICE,
MAKING FINDINGS, AND IMPOSING
REMEDIAL SANCTIONS AND A CEASE-
AND-DESIST ORDER

L

The Securities and Exchange Commission (“Commission”) deems it appropriate that public'
administrative and cease-and-desist proceedings be, and hereby are, instituted against Andrew M.
Smith, CPA (“Respondent” or “Smith™) pursuant to Sections 4C' and 21C of the Securities
Exchange Act of 1934 (“Exchange Act”) and Rule 102(e)(1)(111) of the Commission’s Rules of

- Practlce '

Section 4C provides;' in relevant part, that:

The Commission may censure any person, or deny, temporarily or permanently,
to any person the privilege of appearing or practicing before the Commission in
any way, if that person is found . . . to have willfully violated, or willfully aided
and abetted the violation of, any prov151on of the securities laws or the rules and
regulations thereunder :

2 Rule 102(e)(1)(iii) prov1des, in relevant part, that:
The Commission may censure a person or deny, temporarily or permanently, the

privilege of appearing or practicing before it in any way to any person who is
found . . . to have willfully violated, or willfully aided and abetted the violation of-

Doerrard™ s of (05



II.

In anticipation of the institution of these proceedings, Respondent has submitted an Offer
of Settlement (“Offer”), which the Commission has determined to accept. Solely for the purpose
of these proceedings and any other proceedings brought by or on behalf of the Commission, or to

- which the Commission is a party, and without admitting or denying the findings herein, except as
-to the Commission’s jurisdiction over him and the subject matter of these proceedings, which are . ..

admitted, Respondent consents to the entry of this-Order Instituting Public Administrative and
Cease-and-Desist Proceedings Pursuant to Sections 4C and 21C of the Securities Exchange Act of

- 1934 and Rule 102(e) of the Commission’s Rules of Practice, Making F1nd1ngs and Impos1ng
: Remedlal Sanctions and a Cease- and De51st Order (“Order”) as set forth below.

o

On the basis of this Order and.Respondent’s Oiffe'r?' the Corn_miss_ion‘ﬁnds3 that:

_A. RESPONDENT

Andrew M. Smith, CPA, age 58, of Los Angeles, California, is a certified public _
accountant licensed in the state of California since 1972, doing business as a sole proprietorship.
Smith audited Safe Travel Care, Inc.’s, Mend1an Ho]dmgs Inc.’s; and InterCare DX, Inc.’s .
financial statements for each company s respect1ve 2003 ﬁscal year ended December 31, 2003

. B.  FACTS

1..  Safe Travel Care Inc. (“Safe Travel”) is a Nevada corporat1on based in Cardlff .
California. Dunng the relevant period, Safe Travel’s common stock traded on the OTC Bulletin

- Board. Its common stock is reg1stered with the Commission pursuant to Section 12(g) of the

Exchange Act. Safe Travel reported no revenue and total assets of $146 OOO for ﬁscal year ended,

', ‘December 31, 2003.

2. Meridian Holdmgs Inc (¢ ‘Mend1an ) is a Colorado corporatlon based in Culver =

T City, California. Meridian’s common stock trades on the Pmk Sheets under the symbol

.3'

B - MRDH.PK and is reg1stered with the Commission pursuant to Section 12(g) of the Exchange Act. E

The company reported revenues of approx1mate1y $2. 6 m1ll1on and total assets of $5.3 million for

. fiscal year ended December 31, 2003.

- any prov151on of the Federal securities laws ‘or the’ rules .and regulations
- thereunder ' -

The findings herein are made pursuant to Respondent s Offer of Settlement and are not - .

binding on any other person or ent1ty in this or any other proceedlng



3. InterCare DX, Inc. (“InterCare”) is a Califorma corporation based in Los Angeles,
California. InterCare’s common stock trades on the OTC Bulletin Board under the symbol
ICCO.OB and is registered with the Commission pursuant to Section 12(g) of the Exchange Act.
The company reported no revenue and total assets of $1.5 million for fiscal year ended December
31, 2003.

T 4 Safe Travel, Meridian, and InterCare, each, has at all relevant times been an issuer
as defined by the Sarbanes-Oxley Act of 2002 (the “Act”).

5. Smith audited Safe Travel’s 2003 financial statements included in Safe Travel’s
annual report for fiscal year 2003 on Form 10-KSB, filed with the Commission on May 6, 2004.
As part of that audit, Smith prepared and issued an audit report dated February 20, 2004 (the “Safe
Travel audit report”), which the company included in its 2003 Form 10-KSB. -Smith audited
Meridian’s 2003 financial statements included in Meridian’s annual report for fiscal year 2003 on
Form 10-KSB, filed with the Commission on April 1, 2004. As part of that audit, Smith prepared
-and issued an audit report dated March 31, 2004 (the “Meridian audit report”), which the company
included in its 2003 Form 10-KSB. Smith audited InterCare’s 2003 financial statements included
in InterCare’s annual report for fiscal year 2003 on Form 10-KSB, filed with the Commission on
March 31, 2004. As part of that audit, Smith prepared and issued an audit report, also dated March
31, 2004 (the “InterCare audit report”’), which the company included in its 2003 Form 10-KSB.
~ Safe Travel, Meridian, and InterCare, collectively, paid Smith $9,500 for the audit work.*

6.  Atthe time Smith prepared and issued the Safe Travel, Meridian, and InterCare
audit reports, he was not registered with the Public Company Accounting Over51ght Board (the
“Board”), as required by Section 102(a) of the Act.

C.  VIOLATIONS
1. Section 102(a) of the Act provides that “it shall be unlawful for any person that is
. nota reglstered public accounting firm to prepare or issue, or to participate in the preparation or

issuance of, any audit report with respect to any issuer.””

2. The provisions of Section 102(a) of the Act became effective on October 22, 2003.°

¢ During the course of the Commission’s investi gatlon Smith voluntarily reimbursed Safe

Travel, Meridian, and InterCare the $9,500 in audit fees through the provision of non-audit or
other services to the issuers. In view of Smith’s relmbursement the Comm1551on 1s not ordering
dlsgorgement in this matter.

’ A violation of the Act or any rule that the Board issues under the Act is treated for all

purposes in the same manner as a violation of the Exchange Act, including with respect to
penalties. Sarbanes-Oxley Act 0of 2002, 15 U.S.C.A. § 7202(b)(1) (West 2002).

.8 Secti_ori 102(a) became effective “[b]eginning 180 days after the date of the determination
of the Commission under Section 101(d)” of the Act that the Board was prepared to undertake its
statutory responsibilities. The Commission made the required determination on April 25, 2003.



.

E 3.. . Basedon the conduct described above Respondent w111fu11y violated Sectlon

v ,102(a) of the Act.

D, FINDINGS

- Based on the foregomg, the Comrmss1on ﬁnds that Smlth w111fully v1olated Section 102(a)

L ’of the Sarbanes Oxley Act of 2002

E. UNDERTAK[NG

Respondent undertakes not to request, demand or accept d1rectly or 1nd1rect1y, any

o .compensatlon from Safe Travel, Meridian, and InterCare in connection with the audit work
- associated with the aud1t reports for these companies. In detennlnmg whether to accept the Offer
‘.'the Comrmssron has. cons1dered this undertakmg S ~ SRR

“IV.

In view of the foregomg, the Comrmssron deems it: appropnate to 1mpose the sanctlons

.'ﬂagreed to n Respondent s Offer. _

Accordmgly, it 1s hereby ORDERED effectlve 1mmed1ate1y, that

AL Sm1th shall cease and desist from comm1tt1ng or causmg any v1olat10ns and any

f future v101atlons of Sectlon 102(a) of the Act.

| B ~Sm1_th 1s;censured.
. ) - C. - -Smith may practice' before the CoMission:as an independent accountant proy,ided .-
o that T T S A R P
1 The pubhc accountmg ﬁrm w1th wh1ch he 18 assomated is regrstered w1th

- the Board in accordance Wlth the Act, and such reglstratlon contmues to be effectlve and

See: Order Regardmg Sectron 101(d) of the Sarbanes Oxley Act of 2002 Secuntles Act Release

No. 8223, Exchange Act Release No 47746 2003 WL 1956164 (Apr.. 25 2003)

ST ’ “Wlllfully’ as used in this Offer means 1ntentlona11y comm1tt1ng the act that constltutes

the violation. There is no requirement that the actor also be aware that he is violating a rule or -
statute, See Wonsover v. SEC, 205 F.3d 408, 414 (D C. Clr 2000) Tager V. SEC 344 F.2d 5 8
(2d Cir. 1965) : : - . : o -




N 20 He has submitted to the Commission staff (attentlon Office of the Chief
Accountant) the Board’s letter notifying the public accountmg ﬁrm w1th whlch he is associated that
ts reg1strat1on apphcatlon has been approved S

' -By-t_he-Commlss-_lon. -

| NancyMMOmS o .
Secretary .

vBy ~Jnll I\/ﬂ Peterson
As&stant Seeretary



UNITED STATES OF AMERICA
» Before the
SECURITIES AND EXCHANGE COMMISSION

 SECURITIES EXCHANGE ACT OF 1934
Release No. 56425 / September 13, 2007

ACCOUNTING AND AUDITING ENFORCEMENT
Release No. 2705 / September 13,2007

ADMINISTRATIVE PROCEEDING
File No.{ 3-12786

ORDER INSTITUTING PUBLIC
ADMINISTRATIVE AND CEASE-AND-
- DESIST PROCEEDINGS PURSUANT TO

In the Matter of SECTIONS 4C AND 21C OF THE
_ SECURITIES EXCHANGE ACT OF 1934
United Financial CPA PC and AND RULE 102(e) OF THE
Anowar Hossain, CPA, COMMISSION’S RULES OF PRACTICE,
‘ , '~ MAKING FINDINGS, AND IMPOSING
‘Respondents. " REMEDIAL SANCTIONS AND A CEASE-

AND-DESIST ORDER

I

7 The Securities and Exchange Commission (‘“Commission”) deems it appropriate that cease-
and-desist proceedings be, and hereby are, instituted against United Financial CPA PC and Anowar
- Hossain, CPA (collectively “Respondents™) pursuaiit to Section 21C of the Securities Exchange
Act 0of 1934 (“Exchange Act”), and that public administrative proceedings be, and hereby are,
instituted against United Financial CPA PC pursuant to Section 4C' of the Exchange Act and Rule
102(e)(1)(iii) of the Commission’s Rules of Practice.?

Section 4C provides, in relevant part, that:

The Commission may censure any person, or deny, temporarily or permanently, to any person the
privilege of appearing or practicing before the Commission in any way, if that person is found . . . -
to have willfully violated, or willfully aided and abetted the violation of, any provision of the
securities laws or the rules and regulations thereunder. o

2 Rule 102(e)(1)(iii) provides, in relevant part, that:

The Commission may censure a person or deny, temporarily or permanently, the privilege of
appearing or practicing before it in any way to any person who is found . . . to have.willfully
violated, or willfully aided and abetted the violation of any provision of the Federal securities laws .
or the rules and regulations thereunder. o
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II.

In anticipation of the institution of these proceedings, Respondents have submitted an Offer
of Settlement (“Offer””), which the Commission has determined to accept. Solely for the purpose
of these proceedings and any other proceedings brought by or on behalf of the Commission, or to

~ which the Commission is a party, and without admitting or denying the findings herein, except as-

to the Commission’s jurisdiction over them and the subject matter of these proceedings, which are
admitted, Respondents consent to the entry of this Order Instituting Public Administrative and
Cease-and-Desist Proceedings Pursuant to Sections 4C and 21C of the Securities Exchange Act of

© 1934 and Rule 102(e) of the Commission’s Rules of Practice, Making Findings, and Imposing

Remedial Sanctions and a Cease-and-Desist Order (“Order”), as set forth below.
| IiI.
On tﬁe basis of this Order and Respondents’ Offer, the Commission finds® that: |
A. RESPONDENTS | |
| 1. United Financial CPA PC (the “Firm”) (known és United Financial LLC duriﬁg

the relevant time period) is a New York professional corporation and a public accounting firm
headquartered in New York, New York. The Firm audited RedHand International, Inc.’s

- (“RedHand”) financial statements for the company’s 2003 fiscal year ended December 31, 2003.

RedHand dismissed the Firm as its independent auditor in April 2005.

2. Anowar Hossain, CPA, (“Hossain”), 44, of New York, New York, is a certified
public accountant licensed in the state of New York since 1994. Hossain was the engagement

partner in connection with the Firm’s audit of RedHand’s financial statements for the company’s
2003 fiscal year ended December 31, 2003.

B.  FACTS

1. - RedHand is a Nevada corporation with its headquarters in New York, New York.
RedHand’s common stock is registered with the Commission pursuant to Section 12(g) of the
Exchange Act. For its fiscal year ended December 31, 2003, RedHand reported no revenues or
assets. _ _ _

2. RedHand has at all relevant times been an issuer as defined by the Sarbanes-Oxley
Act 0of 2002 (the “Act”). : | .

3. The Firm audited RedHand’s 2003 financial statements included in RedHand’s .
annual report for fiscal year 2003 on Form 10-KSB, filed with the Commission on November 24,
2004. As part of that audit, the Firm prepared and issued an audit report dated November 9, 2004
(the “RedHand audit report™), which the company included in its 2003 Form 10-KSB. RedHand

3 The findings herein are made pursuant to Respondents’ Offer of Settlement and are not binding on any

other person or entity in this or any other proceeding.



paid the Firm $3,500 for the audit work.*

4. At the time the Firm issued the RedHand aﬁdit report, it was not registered with the
Public Company Accounting Oversight Board (the “Board”), as required by Section 102(a) of the
Act. ' :

5. Hossain was the engagement partner on the Firm’s audit of RedHand’s 2003
financial statements. Hossain pa.mc1pated in the preparation and issuance of the RedHand audit
report.

6. By order dated August 29, 2005, the Board disapproved an application for
registration submitted by the Firm based in part on the Firm’s violation of Section 102(a) of the
Act in issuing the RedHand audit report.’ The order effectively prevented the Firm from becoming
registered with the Board until after May 15, 2006, approx1mately one year from the date the
Board issued a notice of hearing on the Firm’s application.® Hossain has only worked as an
accountant through the Firm since before the Board’s order and has not otherwise been associated
with a public accounting firm registered with the Board. '

C. VIOLATIONS
1. Section 102(a) of the Act provides that “it shall be unlawful for an‘y'pe_:rson that is
not a registered public accounting firm to prepare or issue, or to participate in the preparation or

1ssuance of, any audit report with respect to any issuer.”’

2. The provisions of Section 102(a) of the Act became effective on October 22,2003.%

4 During the course of the Commission’s investigation, the Firm voluntarily reimbursed RedHand the $3,500

in audit fees. In view of the Firm’s reimbursement, the Commission is not ordering disgorgement in this matter.

3 ~ PCAOB Release No. 2005-018 (Aug. 29, 2005). The order also found that the Firm’s issuance of the
RedHand audit report violated Board Rule 2100, which implemented Section 102(a) of the Act, and that the Firm
violated Board Rule 2101 when it failed to identify and to provide required mformatlon concerning the RedHand audit
report on the Firm’s registration application. Id. .

The order states that with respect to any new registration application the Firm submits after May 15, 2006,
the Board will not issue a notice of hearing to determine whether to approve or disapprove such application based
solely on the violations subject to the Board’s order. Id. .

6

7 A violation of the Act or any rule that the Board issues under the Act is treated for all purposes in the same

manner as a violation of the Exchange Act, including with respect to penalties. Sarbanes-Oxley Act of 2002, 15
U.S.C.A. § 7202(b)(1) (West 2002).

8 Section 102(a) became effective “[bleginning 180 days after the date of the determination of the
Commission under Section 101(d)” of the Act that the Board was prepared to undertake its statutory.responsibilities.
The Commission made the required determination on April 25, 2003. See Order Regarding Section 101(d) of the '
Sarbanes-Oxley Act of 2002, Securities Act Release No. 8223, Exchange Act Release No. 47746 2003 WL

1956164 (Apr 25, 2003)




3. Based on the conduct described above, the Firm willfully’ violated Section 102(a)
‘of the Act. '

4. Based on the conduct described above, Hossain caused the Firm’s violation of
Section 102(a) of the Act. :

D. FINDINGS

Based on the foregoing, the Commission finds that the Firm willfully violated Section
102(a) of the Sarbanes-Oxley Act of 2002, and that Hossain caused the Firm’s violation of Section
102(a) of the Act.
E. UNDERTAKING

Respondents have undertaken not to request, demand, or accept, directly or indirectly, any'
compensation from RedHand in connection with the audit work associated with the RedHand audit

- report. In determining whether to accept the Offer, the Commission has considered this
undertaking. ,

Iv.

In view of the foregoing, the Commission deems it approprlate to impose the sanctions
agreed to in Respondents’ Offer.

Accordingly, it is hereby ORDERED, effective immediately, that:
1. United Financial CPA PC

A. The Firm shall cease and desist from committing or causing any violations
and any future violations of Section 102(a) of the Act.

B. The Firm is censured.
C. The Firm may practice before the Commission as an independent accountant
provided that: :
1. It is registered with the Board in accordance with the Act, and such

registration continues to be effective; and

2. It has submitted to the Commission staff (attention: Office of the
Chief Accountant) the Board’s letter notifying the Firm that its registration application has been
approved.

? “Willfully” as used in this Order means intentionally committing the act that constitutes the violation.

There is no requirement that the actor also be aware that he is violating a rule or statute. See Wonsover v. SEC, 205
F.3d 408, 414 (D.C. Cir. 2000); Tager v. SEC, 344 F.2d 5, 8 (2d Cir. 1965).




2. Anowar Hossain, CPA

. - A. - Hossain shall cease and desist from committing or causing any violattons .
" and any future violations of Section 102(a) of the Act.
B. Hossain may practicé before the Commission as an independent accountant
provided that: :