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UNITED STATES OF AMERICA
Before the
SECURITIES AND EXCHANGE COMMISSION

July 14, 2006

IN THE MATTER OF :
Aurora Medical Technology, Inc. : ORDER OF SUSPENSION
OF TRADING
File No. 500-1

It appears to the Securities and Exchange Commission that there is a lack of
current and accurate information concerning the securities of Aurora Medical
Technology, Inc. (“AROR”) because of possible manipulative conduct occurring in the
market for the company’s stock.

The Commission is of the opinion that the public interest and the protection of
investors require a suspension of trading in the securities of the above-listed company.

Therefore, it is ordered, pursuant to Section 12(k) of the Securities Exchange Act

of 1934, that trading in the above-listed company is suspended for the period from 9:30
a.m. EDT, on July 14, 2006 through 11:59 p.m. EDT, on July 27, 2006.

By the Commission.

Nancy M. Morris
Secretary

s

By: J. Lynn Taylor
Assistant Secretary



UNITED STATES OF AMERICA
bhefore the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 54303 / August 11, 2006

ACCOUNTING AND AUDITING ENFORCEMENT
Release No. 2474 / August 11, 2006

ADMINISTRATIVE PROCEEDING
File No. 3-12391

In the Matter of : ORDER INSTITUTING ADMINISTRATIVE
: PROCEEDINGS PURSUANT TO RULE
. JOSEPH A. ROUGRAFF, CPA, : 102(e) OF THE COMMISSION’S RULES OF
: PRACTICE, MAKING FINDINGS, AND
Respondent. : IMPOSING REMEDIAL SANCTIONS

L

The Securities and Exchange Commission (“Commission”) deems it appropriate and in the
public interest that public administrative proceedings be, and hereby are, instituted against Joseph
A. Rougraff (“Respondent” or ‘“Rougraff”) pursuant to Rule 102(e)(3)(1) of the Commission’s
Rules of Practice.’

II.

In anticipation of the institution of these proceedings, Respondent has submitted an Offer
of Settlement (the “Offer”) which the Commission has determined to accept. Solely for the
purpose of these proceedings and any other proceedings brought by or on behalf of the
Commission, or to which the Commission is a party, and without admitting or denying the findings
herein, except as to the Commission’s jurisdiction over him and the subject matter of these

'Rule 102(e)(3)(i) provides, in relevant part, that:

The Commission, with due regard to the public interest and without preliminary hearing, may, by order, . . .
suspend from appearing or practicing before it any . . . accountant . . . who has been by name . . . permanently
enjoined by any court of competent jurisdiction, by reason of his or her misconduct in an action brought by the
Commission, from violating or aiding and abetting the violation of any pr« "~~~ ~f the Federal securities laws or of
the rules and regulations thereunder. ‘




proceedings, and the findings contained in Section III. 3. below, which are admitted, Respondent
consents to the entry of this Order Instituting Administrative Proceedings Pursuant to Rule 102(e)
of the Commussion’s Rules of Practice, Making Findings, and Imposing Remedial Sanctions
(“Order”), as set forth below.

1.
On the basis of this Order and Respondent’s Offer, the Commission finds that:

1. Rougraff, age 47, is a CPA licensed in the State of Indiana. He served as vice
president, CFO, and corporate secretary of Virbac Corporation (“Virbac”) from May 2000 until he
resigned effective January 27, 2004.

2. Virbac, a Delaware corporation headquartered i Fort Worth, Texas, is the result of
the March 1999 acquisition of Agri-Nutrition Group Limited (“AGNU”), a publicly-held company,
by Virbac Inc., a wholly-owned subsidiary of Virbac S.A., a French veterinary pharmaceutical
manufacturer. Virbac is a manufacturer and distributor of animal health products. Virbac’s
common stock 1s registered with the Comnussion under Section 12(g) of the Securities Exchange
Act of 1934 (“Exchange Act”) and trades in the Pink Sheets under the symbol “VBAC” since it
was dehlisted from the NASDAQ National Market on January 23, 2004 for Virbac’s failure to file
timely its periodic reports.

3. On August 4, 20006, a final judgment was entered against Rougraff, permanently
enjoining him from future violations of Section 17(a) of the Securities Act of 1933 and Sections
10(b) and 13(b)(5) of the Exchange Act and Rules 10b-5, 13a-14, 13b2-1 and 13b2-2 thereunder,
and aiding and abetting violations of Sections 13(a), 13(b)(2)(A) and 13(b)(2)(B) of the Exchange
Act and Rules 12b-20, 13a-1 and 13a-13 thereunder, and imposing an officer and director bar in
the civil action entitled Secunties and Exchange Commission v. Virbac Corp., et. al, Civil Action
Number 4:06-CV-0453-A, in the United States District Court for the Northern District of Texas.
Rougraff was also ordered to pay $26,668 in disgorgement and $5,656 in prejudgment interest, and
a $100,000 civil money penalty.

4. The Commission’s complaint alleged, among other things, that from December
2000 to November 2003, Virbac engaged in a revenue inflation and expense deferral scheme and
that Rougraff participated in the scheme. According to the complaint, the scheme involved the
improper recognition of revenue by means of channel-stuffing, or “loading” of product to
distributors, by recording revenue from sham transactions, and by recording revenue from
transactions occurring after period-end. The Commission also alleges in the complaint that, as a
result of the scheme, Virbac met unrealistic revenue and earnings projections and managed to
sustain the illusion of rapid growth—by fraudulently inflating its revenues and net income by as
much as 9% and 694%, respectively and that, in the proccss, Virbac failed to comply with
Generally Accepted Accounting Principles (“GAAP”). The Comnussion further alleges that
Rougraff failed to cause Virbac to record appropriate reserves and accruals to overstate earnings;
that in furtherance of the scheme, Virbac personnel falsely documented terms of transactions on
invoices and other underlying documents; and that the truc terms were established in side
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arrangements, per conversations and e-mails, which Rougraff and others failed to disclose to

Virbac’s auditors.
Iv.
ate and in the public interest to

the Commission deems it appropri

In view of the foregoing,
pondent Rougraff’s Offer.

impose the sanction agreed to in Res

ORDERED, effective immediately, that Rougraff 1s suspended

Accordingly, it is hereby
mmission as an accountant.

from appearing or practicing before the Co

By the Commission.

Nancy M. Morris
Secretary

Ry: J. Lynn Taior
" posistant Secisted i
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UNITED STATES OF AMERICA
Before the
SECURITIES AND EXCHANGE COMMISSION
August 28, 2006

ADMINISTRATIVE PROCEEDING
File No. 3-12399

In the Matter of
Paystar Corp., ORDER INSTITUTING
Royal Oak Mines, Inc., ADMINISTRATIVE PROCEEDINGS
Rubber Technology International, Inc., | AND NOTICE OF HEARING
Surebeam Corp., and PURSUANT TO SECTION 12(j) OF
Syncronys Softcorp, THE SECURITIES EXCHANGE ACT
OF 1934
Respondents.
I.

The Securities and Exchange Commission (“Commission”) deems it necessary
and appropriate for the protection of investors that public administrative proceedings be,
and hereby are, instituted pursuant to Section 12(j) of the Securities Exchange Act of
1934 (“Exchange Act”).

IL.
After an investigation, the Division of Enforcement alleges that:

A. RESPONDENTS

1. Paystar Corp. (“PYST”) (CIK No. 1080531) ' is a Nevada corporation
located in Lodi, California with a class of equity securities registered with the
Commission pursuant to Exchange Act Section 12(g). The company is delinquent in its
periodic filings with the Commission, having not filed any periodic reports since it filed a
Form 10-QSB for the period ended September 30, 2002, which reported a net loss of
$7,026,752 for the prior nine months. In the audit opinion accompanying PYST’s Form
10-KSB for the year ended December 31, 2001, PYST’s auditors expressed doubt about
the company’s ability to continue as a going concern, in light of its recurring losses and
negative net worth. As of August 21, 2006, the company’s common stock was quoted on
the Pink Sheets, had eighteen market makers, and was eligible for the piggyback

" The short form of each issuer’s name is also its stock symbol.



exemption of Exchange Act Rule 15¢2-11(f)(3). PYST’s common stock had an average
daily trading volume of 10,499,583 shares during the year ended July 20, 2000.

2. Royal Oak Mines, Inc. (“ROAKF”) (CIK No. 41304) is an Ontario
corporation located in Kirkland, Washington with a class of equity securities registered
with the Commission pursuant to Exchange Act Section 12(g). The company is
delinquent in its periodic filings with the Commission, having not filed any periodic
reports since it filed a Form 10-K for the period ended December 31, 1998, which
reported a net loss of $396,495,000 (Canadian dollars) for the prior year. As of August
21, 2006, the company’s common stock was quoted on the Pink Sheets, had fourteen
market makers, and was eligible for the piggyback exemption of Exchange Act Rule
15¢2-11{H)(3). ROAKF’s common stock had an average daily trading volume of 149,794
shares during the year ended July 20, 2000.

3. Rubber Technology International, Inc. (“RTEK”) (CIK No. 1083449} is a
Nevada corporation located in Los Angeles, California with a class of equity securities
registered with the Commission pursuant to Exchange Act Section 12(g). The company
is delinquent in its periodic filings with the Commission, having not filed any periodic
reports since it filed a Form 10-QSB for the period ended August 31, 2003. For the fiscal
year ended 2002, the company’s auditors expressed doubt about the company’s ability to
continue as a going concern, in light of its recurring operating losses and net capital
deficiency. As of August 21, 2006, the company’s common stock was quoted on the
Pink Sheets, had nine market makers, and was eligible for the piggyback exemption of
Exchange Act Rule 15¢2-11(f)(3). RTEK’s common stock had an average daily trading
volume of 101,277 shares during the year ended July 20, 2006.

4, Surebeam Corp. (“SURE”) (CIK No. 1121309) is a void Delaware
corporation located mn San Diego, California with a class of equity securities registered
with the Commission pursuant to Exchange Act Section 12(g). The company is
delinquent in its pertodic filings with the Commission, having not filed any periodic
reports since it filed a Form 10-Q for the period ended March 31, 2003, which reported a
net loss of $0,666,000 for the prior three months. On January 19, 2004, SURE filed for
bankruptcy under Chapter 7 in the United States Bankruptcy Court for the Southern
District of California, which proceeding was still pending as of May 30, 2006. In a Form
8-K filed on January 12, 2004, SURE announced that it would cease business operations
on January 16, 2004. As of August 21, 2006, the company’s common stock was quoted
on the Pink Sheets, had fourteen market makers, and was eligible for the piggyback
exemption of Exchange Act Rule 15¢2-11(f)(3). SURE’s common stock had an average
daily trading volume of 344,162 shares during the year ended July 20, 2006.

5. Syncronys Softcorp (“SYCR”) (CIK No. 798077) is a permanently
revoked Nevada corporation located in Marina del Rey, California with a class of equity
securities registered with the Commission pursuant to Exchange Act Section 12(g). The
company is delinquent in its pertodic filings with the Commission, having not filed any
periodic reports since it filed a Form 10-QSB for the period ended March 31, 199§,
which reported a net loss of $5,809,200 for the prior nine months. On July 15, 1998,
SYCR filed for bankruptcy under Chapter 11 in the Umted States Bankruptcy Court for



the Central District of California. That proceeding was later converted to a Chapter 7
proceeding and was terminated on October 30, 2002. In the order terminating the
proceeding, the court noted that the trustee had advised the court that the estate had a zero
balance. As of August 21, 2006, the company’s common stock was quoted on the Pink
Sheets, had seven market makers, and was eligible for the piggyback exemption of
Exchange Act Rule 15¢2-11(f)(3). SYCR’s common stock had an average daily trading
volume of 71,735 shares during the year ended July 20, 2006.

B. DELINQUENT PERIODIC FILINGS

6. All of the Respondents are delinquent in their periodic filings with the
Commisston (see Chart of Delinquent Filings, attached hereto as Appendix 1), were
quoted on the Pink Sheets as of August 21, 2006, had average daily trading volumes in
excess of 70,000 shares during the year ended July 20, 2006, have repeatedly failed to
meet their obligations to file timely periodic reports, and are headquartered in the
Western United States.

7. Each of the Respondents either failed to cure their delinquencies in
response to delinquency letters sent to them by the Division of Corporation Finance
requesting compliance with their periodic filing obligations or, through their failure to
maintain a valid address on file with the Commission as required by Commission rule,
did not receive such letters.

8. Exchange Act Section 13(a) and the rules promulgated thereunder require
issuers of securities registered pursuant to Exchange Act Section 12 to file with the
Commuission current and accurate information in periodic reports, even if the registration
1s voluntary under Section 12(g). Spectifically, Rule 13a-1 requires issuers to file annual
reports (Forms 10-K or 10-KSB), and Rule 13a-13 requires issuers to file quarterly
reports (Forms 10-Q or 10-QSB).

9. As a result of their failure to make required periodic filings, Respondents
failed to comply with Exchange Act Section 13(a) and Rules 13a-1 and 13a-13
thereunder.

1L

In view of the allegations made by the Division of Enforcement, the Commission
deems 1t necessary and appropriate for the protection of investors that public
administrative proceedings be instituted to determine:

A. Whether the allegations contained i Section II of this Order are true, and
to afford the Respondents an opportunity to establish any defenses to such allegations;
and

B. Whether it is necessary and appropriate for the protection of investors to
suspend for a period not exceeding twelve months or to revoke the registrations of




securities of the Respondents identified in Section II pursuant to Section 12(j) of the
Exchange Act.

IV.

IT IS HEREBY ORDERED that a public hearing for the purpose of taking
evidence on the questions set forth in Section 11 hereof shall be convened at a time and
place to be fixed, and before an Administrative Law Judge to be designated by further
order as provided by Rule 110 of the Commission’s Rules of Practice [17 C.F.R. §
201.110].

IT IS HEREBY FURTHER ORDERED that each Respondent shall file an
Answer to the allegations contained in this Order within ten (10) days after service of this
Order, as provided by Rule 220(b) of the Commission’s Rules of Practice [17 C.F.R. §
201.220(b)].

If a Respondent fails to file the directed Answer, or fails to appear at a hearing
after being duly notified, the Respondent may be deemed in default and the proceedings
may be determined against it upon consideration of this Order, the allegations of which
may be deemed to be true as provided by Rules 155(a), 220(f), 221(f), and 310 of the
Commission’s Rules of Practice [17 C.F.R. §§ 201.155(a), 201.220(f), 201.221(f), and
201.310].

This Order shall be served forthwith upon each Respondent personally, by
certified or express mail, or by any other means permitted by the Commission’s Rules of
Practice.

IT IS FURTHER ORDERED that the Administrative Law Judge shall issue an
initial decision no later than 120 days from the date of service of this Order, pursuant to
Rule 360(a)(2) of the Commission’s Rules of Practice [17 C.F.R. § 201.360(a)(2)].

In the absence of an appropriate waiver, no officer or employee of the
Commission engaged in the performance of investigative or prosecuting functions in this
or any factually related proceeding will be permitted to participate or advise in the
decision of this matter, except as witness or counsel in proceedings held pursuant to
notice. Since this proceeding is not “rule making” within the meaning of Section 551 of
the Administrative Procedure Act, it is not deemed subject to the provisions of Section
553 delaying the effective date of any final Commission action.

By the Commission.

Nancy M. Morris

Secrgﬁary
) 7 )/}1 4, é’&’/&/w

Il M. Peterson
4 Assistant Secretary

Attachment




UNITED STATES OF AMERICA
Before the
‘ SECURITIES AND EXCHANGE COMMISSION

August 28, 2006

In the Matter of

Amanda Company, Inc.,

American International Petroleum Corp.,
China Continental, Inc.,

Com21, Inc.,

Cycomm International, Inc.,

DeMarco Energy Systems of America, Inc., ORDER OF SUSPENSION OF
Eco Soil Systems, Inc., TRADING

Edulink, Inc.,

H. Quotient, Inc.,

Healthtrac, Inc.,

Management Technologies, Inc.,

Metal Recovery Technologies, Inc.,
Paystar Corp.,

Royal Oak Mines, Inc.,

Rubber Technology International, Inc.,
Seven Seas Petroleum, Inc.,

Surebeam Corp.,

Syncronys Softcorp,

Touch America Holdings, Inc.,

U. S. Plastic Lumber Corp., and
Xcelera, Inc.,

File No. 500-1

It appears to the Securities and Exchange Commission that there is a lack of
current and accurate information concerning the securities of Amanda Company, Inc.
because it has not filed any pertodic reports since the period ended December 31, 2002.

It appears to the Securities and Exchange Commission that there is a lack of
current and accurate information concerning the securities of American International
Petroleum Corp. because it has not filed any periodic reports since the period ended
September 30, 2002.

It appears to the Securities and Exchange Commission that there is a lack of
current and accurate information concerning the securities of China Continental, Inc.
because it has not filed any periodic reports since the period ended September 30, 2003.




————-

It appears to the Securities and Exchange Commission that there is a fack of
current and accurate information concerning the securities of Com21, Inc. because it has
‘ not filed any periodic reports since the period ended March 31, 2003.

It appears to the Securities and Exchange Commission that there is a lack of
current and accurate information concerning the securities of Cycomm International, Inc.
because it has not filed any periodic reports since the period ended September 30, 2002.

[t appears to the Securities and Exchange Commission that there is a lack of
current and accurate information concerning the securities of DeMarco Energy Systems
of America, Inc. because it has not filed any periodic reports since the period ended
September 30, 2003.

It appears to the Securities and Exchange Commission that there 1s a lack of
current and accurate information concerning the securities of Eco Soil Systems, Inc.
because it has not filed any periodic reports since the period ended March 31, 2001.

It appears to the Securities and Exchange Commission that there is a lack of
current and accurate information concerning the securities of Edulink, Inc. because it has
not filed any periodic reports since the period ended September 30, 2003.

It appears to the Securities and Exchange Commission that there is a lack of
current and accurate information concerning the securities of H Quotient, Inc. because it
has not filed any periodic reports since the period ended September 30, 2003.

‘ It appears to the Securities and Exchange Commission that there is a lack of
current and accurate information concerning the securities of Healthtrac, Inc. because it
has not filed any periodic reports since the period ended November 30, 2003.

It appears to the Securities and Exchange Commission that there is a lack of
current and accurate information concerning the securities of Management Technologies,
Inc. because it has not filed any periodic reports since the period ended October 31, 1997.

It appears to the Securities and Exchange Commission that there is a lack of
current and accurate information concerning the securities of Metal Recovery
Technologies, Inc. because it has not filed any periodic reports since the period ended
September 30, 1998.

It appears to the Securities and Exchange Commission that there is a lack of
current and accurate information concerning the securities of Paystar Corp. because it has
not filed any periodic reports since the period ended September 30, 2002.

[t appears to the Securities and Exchange Commission that there 1s a lack of
current and accurate information concerning the securities of Royal Oak Mines, Inc.
because it has not filed any periodic reports since the period ended September 30, 1998.




It appears to the Securities and Exchange Commission that there is a lack of
current and accurate information concerning the securities of Rubber Technology
International, Inc. because it has not filed any periodic reports since the period ended
August 31, 2003.

It appears to the Securities and Exchange Commission that there is a lack of
current and accurate information concerning the securities of Seven Seas Petroleum, Inc.
because 1t has not filed any periodic reports since the period ended September 30, 2002.

It appears to the Securities and Exchange Commission that there is a lack of
current and accurate information concerning the securities of Surebeam Corp. because it
has not filed any periodic reports since the period ended March 31, 2003.

It appears to the Securities and Exchange Commission that there is a lack of
current and accurate information concerning the securities of Syncronys Softcorp because
it has not filed any periodic reports since the period ended March 31, 1998.

It appears to the Securities and Exchange Commission that there is a lack of
current and accurate information concerning the securities of Touch America Holdings,
Inc. because 1t has not filed any periodic reports since the period ended September 30,
2002.

It appears to the Securities and Exchange Commission that there 1s a lack of
current and accurate information concerning the securities of U. S. Plastic Lumber Corp.
because 1t has not filed any periodic reports since the period ended September 30, 2003.

[t appears to the Secunties and Exchange Commission that there is a lack of
current and accurate information concerning the securities of Xcelera, Inc. because it has
not filed any pertodic reports since the period ended January 31, 2003.

The Commission is of the opinion that the public interest and the protection of
investors require a suspension of trading in the securities of the above-listed companies.

Therefore, it is ordered, pursuant to Section 12(k) of the Securities Exchange Act
of 1934, that trading in the securities of the above-listed companies, including trading in
the debt securities of Seven Seas Petroleum, Inc., is suspended for the period from 9:30
am. EDT on August 28, 2006, through 11:59 p.m. EDT on September 11, 2006.

By the Commission.

Nancy M. Morris
Secretary

By: Jill M. Peterson
Assistant Secretary




UNITED STATES OF AMERICA
Before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES ACT OF 1933
Release No. 8736 / August 30, 2006

ADMINISTRATIVE PROCEEDING
File No. 3-12158

In the Matter of
ORDER MAKING FINDINGS AND
Axum, Incorporated, PERMANENTLY SUSPENDING
REGULATION A EXEMPTION
Respondent.

L

The Securities and Exchange Commission (“Commission”) deemed it appropriate to accept
the Offer of Settlement (“Offer””) submitted by Respondent Axum, Incorporated (“Axum” or
“Respondent”) in these proceedings previously instituted pursuant to Rule 258 of the General
Rules and Regulations under the Securities Act of 1933 (“Securities Act”). Pursuant to the terms
of that settlement, the Commission now finds it necessary and appropriate for the protection of
investors to enter this Order.

II.

On the basis of this Order and Respondent’s Offer, the Commission finds' that:

1. Axum is a Colorado Corporation with its principal office in Broomfield,
Colorado.
2. On January 13, 2006, Axum filed with the Commission a document styled

“Registration Statement under the Securities Act of 1933 (“Offering Statement™). Although
labeled a registration statement, Axum’s document was apparently intended as an offering
statement on Commussion Form 1-A (rather than a registration statement) submitted to obtain an
exemption from the registration requirements of the Securities Act pursuant to Regulation A. The

: The findings herein are made pursuant to Respondent’s Offer of Settlement and are not binding on

any other person or entity in this or any other proceeding.




Offering Statement was submitted for a proposed offering of 5,000,000 shares of Axum Class B
common stock.

3. On January 24, 2006, based upon information reported to it by its staff, the
Commission entered an order temporarily suspending Axum’s Regulation A exemption pursuant to
Rule 258 of the General Rules and Regulations under the Securities Act. The Commission’s
January 24, 2006 order also gave notice that any person having an interest in the matter could file
with the Secretary of the Commission a wntten request for a hearing to determine whether the
suspension should be vacated or made permanent.

4. Axum requested a hearing, and on February 21, 2006, the Commission entered an
Order Scheduling Hearing Pursuant to Rule 258 of Regulation A under the Securities Act.

5. On April 28, 2006, the Commission issued an Order Making Findings, Staying
Proceedings, Specifying Procedures and Delegating Authority (“Settlement Order”). The
Settlement Order provided for specific time frames under which Axum was required to file its first
amendment and subsequent amendments of its Offering Statement. The Settlement Order further
provided that if Axum failed to comply with the time frames, an order permanently suspending its
Regulation A exemption would be issued. Axum has failed to comply with the relevant time
frames.

L.

Based on the foregoing, the Commission finds that it is in the public interest and necessary
and appropriate for the protection of investors that the exemption of Axum, Incorporated under
Regulation A be permanently suspended.

Iv.

Accordingly, it is hereby ORDERED, pursuant to Rule 258 of the General Rules and
Regulations under the Securities Act and the terms of Axum’s Offer dated April 5, 2006 and the
Commission’s Settlement Order, that the exemption of Axum, Incorporated under Regulation A
be, and hereby is, permanently suspended.

By the Commission.

Nancy M. Morris
Secretary

By%w.%w

M. Peterson
Assistant Secretary
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SECURITIES AND EXCHANC
Washington D.(

SECURITIES EXCHANGE ACT OF 1934
Rel. No. 54278 / August 7, 2006

Admin. Proc. File No. 3-12144

In the Matter of the Application of
MORTON KANTROWITZ
10841 Sunset Ridge Circle
Boynton Beach, Florida 33437
For Review of Action Taken by

NASD

OPINION OF THE COMMISSION

REGISTERED SECURITIES ASSOCIATION - - REVIEW OF DENIAL OF
MEMBERSHIP CONTINUANCE APPLICATION

On remand for reconsideration of member's application to permit employment of
individual subject to a statutory disqualification, association again denied the application.
Held, the application for review is dismissed.

APPEARANCES

Morton Kantrowitz, pro se.

Marc Menchel, Alan Lawhead, and Deborah F. Mcllroy, for NASD.

Appeal filed: January 9, 2006
Last brief received: April 10, 2006

L

Morton Kantrowitz appeals from the denial by NASD of an application by Great Eastern
Securities, Incorporated ("Great Eastern” or the "Firm"), an NASD member firm, to employ him
as a limited representative—corporate securities (Series 62). NASD's action followed our earlier
remand to it of this matter to reconsider the record before it in accordance with the standard
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established in recent Commission precedent. 1/ To the extent we make findings in addition to
those we made in our earlier review of this matter, we base them on an independent review of the

record.

II.

As set forth more fully in the Remand Opinion, Kantrowitz became subject to a statutéry

disqualification 2/ in 1969 as the result of a permanent injunction entered against him 3/
prohibiting him from further violations of Section 17(a) of the Securities Act of 1933 and
Sections 10(b) and 15(a)(2) of the Securities Exchange Act of 1934 and Exchange Act Rules
10b-5 and 15¢2-7. 4/ Kantrowitz consented to the entry of the permanent injunction without
admitting or denying the allegations in the complaint. 5/ In 1992, Kantrowitz pled guilty in New

Morton Kantrowitz, Securities Exchange Act. Rel. No. 51238 (Feb. 22, 2005), SEC
Docket ("Remand Opinion").

Under Section 3(a)(39) of the Securities Exchange Act of 1934, 15 U.S.C. § 78c(a)(39), a
person is subject to a "statutory disqualification" if, among other things, "such person . . .
is enjoined from any action" specified in Exchange Act Section 15(b)(4)(C), 15 U.S.C.

§ 780(b)(4)(C).

Under NASD By-Laws, Article III, Section 4(h), a person is subject to a
"disqualification" if, among other things, such person "is permanently or temporarily
enjoined." NASD Manual at 1307 (Nov. 2003).

Under Article II, Section 3(b) of NASD's By-Laws, NASD may bar a person from
becoming associated or continuing association with a member if such person is subject to
a disqualification. NASD Manual at 1305.

SEC v. American Continental Indus. (D.Md. 1969).

15 U.S.C. §§ 779, 78, and 780, and 17 C.F.R. §§ 240.10b-5 and 15¢2-7.

This order was entered in settlement of our complaint in SEC v. American Continental
Indus. (D. Md. 1969), summarized in Litigation Rel. No. 4296 (Apr. 22, 1969), 1969 SEC

~ LEXIS 1196. The conduct underlying the injunction involved Kantrowitz's participation

in a scheme in which Kantrowitz and others created the false appearance of a market for
the stock of American Continental Industries ("ACI"). As a result, various lending
institutions were induced to make loans totaling more than $720,000 with ACI stock
pledged as collateral for the loans. The loans subsequently defaulted. Kantrowitz, at the
time a vice president, director, 30% shareholder, and trader of a broker-dealer, inserted 45
to 50 quotations per day during the relevant time period.

(continued...)
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York state court to falsifying business records. 6/ Kantrowitz was sentenced to a one-year period
of conditional discharge. This conviction ceased to be a statutory disqualification as of
October 15, 2002. 7/

In January 2003, Great Eastern submitted an application to NASD to employ Kantrowitz.
In this application, as amended in subsequent discussions with NASD staff, Great Eastern
proposed that Kantrowitz would function in a limited capacity, placing orders with Great Eastern
to buy or sell securities for his own brokerage account at the Firm and for the brokerage accounts
of his wife and step-daughter, if they granted appropriate trading authority. The application also
provided that Kantrowitz could introduce potential customers to the Firm to buy or sell securities
for their own accounts solely on an unsolicited basis. All accounts referred to Great Eastern by
Kantrowitz were to be reviewed by his supervisor, Craig T. Feltz, Great Eastern's Chief

S/ (...continued)
In 1970, we instituted administrative proceedings arising from the same facts. Finding
that Kantrowitz had aided and abetted a fraudulent scheme, the law judge determined that
it was in the public interest to suspend Kantrowitz from association with any
broker-dealer for three months. Alessandrini & Co., 1971 SEC LEXIS 3975 (Dec. 10,
1971). We subsequently declared the law judge's order final. Wellington Hunter dba
Wellington Hunter Associates, Exchange Act Rel. No. 9480 (Feb. 8, 1972), 1972 SEC
Lexis 1300.

6/ People v. Morton Kantrowitz (Wakefield Financial Securities Case), Ind. No. 289/91
(S.Ct. N.Y.) (1992). Kantrowitz admitted that, while employed as a trader for Nash
Weiss Securities, an NASD member firm, he agreed to "park" securities for another
broker-dealer which ultimately resulted in false entries in the firm's FOCUS report that
misrepresented the firm's financial condition.

7/ Kantrowitz, = SEC Docketat . Under Exchange Act Section 3(a)(39), 15 U.S.C.
§ 78c(a)(39), and under NASD By-Laws, Article III, Sections 4(g)(1)(i) and (i1), NASD
Manual at 1307, a person is subject to a statutory disqualification if, among other things,
he or she is convicted of a misdemeanor, within 10 years preceding the filing of any
application for membership or association, arising out of the conduct of the business of a
broker-dealer or involving the making of a false report.

Before the expiration of this statutory disqualification, three different member firms
submitted MC-400 applications on behalf of Kantrowitz seeking to employ him. NASD
denied these applications, and the Commission sustained the two denials that Kantrowitz
appealed. Morton Kantrowitz, 55 S.E.C. 98, 102 (2001) (noting that the proposed
supervisor had left the member firm, and that the firm had not amended its application to
propose a new supervisor), and N -~*on Kantrowitz, 52 S.E.C. 721, 723 (1996) (stating
that the "conviction at issue, while a misdemeanor, reflects poorly on Kantrowitz's
integrity" and noting our earlier suspension).
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Operating Officer. 8/ Although Kantrowitz was to be listed on Great Eastern's new account form
as the representative who introduced these new accounts, he would not perform any of the duties
of a registered representative for the accounts. Upon acceptance of an account referred to Great
Eastern by Kantrowitz, the Firm proposed to assign another qualified registered representative to
¢ ry out the duties with respect to the account. Kantrowitz's sole compensation from Great
Eastern would be an override, no more than fifty cents per transaction, of the commissions

¢ ned from unsolicited transactions executed by the Firm for the accounts introduced by
Kantrowitz. Kantrowitz would not have authority to hire any person, would not trade a firm
proprietary account, and would not handle customer or firm funds or securities.

In December 2003, NASD's National Adjudicatory Council ("NAC") denied Kantrowitz's
application to associate with Great Eastern. The NAC specifically found that the Firm's proposed
heightened supervisory structure was "not inadequate." 9/ The NAC concluded, however, that
Kantrowitz's regulatory history was "so grave" that he should not be permitted employment in the
securities industry. Kantrowitz appealed NASD's denial to the Commission.

On February 22, 2005, we issued the Remand Opinion. In the Remand Opinion, we held
that, pursuant to our decisions in Reuben D. Peters and Harry M. Richardson, 10/ the analysis set
forth in Paul Van Dusen and Arthur H. Ross 11/ should be used when evaluating the application
¢ a statutorily disqualified person who was also the subject of Commission administrative

8/ Great Eastern had initially proposed that Kantrowitz be supervised by Ernest Viola, its
Director of Compliance. However, after NASD staff raised concerns about Viola's lack
of supervisory experience and Viola subsequently left Great Eastern for another firm,
Great Eastern amended its application on July 8, 2003 to substitute Feltz. According to
the amended application, Feltz had previously been approved by NASD to supervise a
statutorily disqualified individual and had no prior disciplinary problems.

9/ The NAC also stated that it did "not find the Firm's regulatory history to be troublesome."
In 2002, the Firm consented to a fine of $7,500 in an Acceptance, Waiver and Consent for
failing to comply with the reporting requirements of the Order Audit Trail System. In
November 2003, NASD issued a Letter of Caution to the Firm for failing to submit a
copy of a response to an information request.

10/ Reuben D. Peters, Exchange Act Rel. No. 49819 (June 7, 2004), 82 SEC Docket 3959,
reconsideration denied, Exchange Act Rel. No. 51238 (Feb. 22, 2005), 84 SEC Docket
3497; and Harry M. Richardson, Exchange Act Rel. No. 51236 (Feb. 22, 2005), 84 SEC
Docket 3485.

1/ Paul Edward Van Dusen, 47 S.E.C. 668 (1981); Arthur H. Ross, 50 S.E.C. 1082 (1992).
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sanctions imposed under the Exchange Act. 12/ We noted that under Van Dusen, where the time
period specified in a conditional bar order has expired and where no "new information" or

a litional misconduct has been raised, it is inconsistent with the remedial purposes of the
Exchange Act to deny an application for reentry. 13/ However, the Remand Opinion also
explained that, as emphasized in Van Dusen, an applicant's reentry is not "automatic” after the
expiration of a given time period and that NASD should consider other factors, such as "other
misconduct in which the applicant may have engaged, the nature and disciplinary history of the
prospective employer, and the supervision to be accorded the applicant." 14/ The Remand
Opinion further noted that, in Ross, we held that, if an applicant had engaged in additional
misconduct "which was similar to the misconduct underlying a bar order in which the time
prohibiting application had passed,” it was appropriate to consider the instances of misconduct
"as forming a significant pattern" that might justify the denial of an application. 15/ As we
summarized in Richardson, “Van Dusen and Ross instruct that an SRO ordinarily may not deny
reentry based solely on the underlying conduct that led to the statutory disqualification and the
conditional bar; something more is needed.” 16/

The Remand Opinion concluded that, because NASD had not engaged in the above
analysis, it was unclear whether denial of association was consistent with the purposes of the
Exchange Act and, accordingly, remanded the matter for further consideration. In doing so, the
Remand Opinion noted that the 1992 conviction is no longer a statutory disqualification but it is
additional misconduct that occurred after the Commission had imposed its 1972 suspension. The
Remand Opinion further noted that, in justifying its denial of Kantrowitz's application, NASD
asserted the importance of its ability to evaluate "appropriate business standards for its
members . . . [p]articularly in matters involving a firm's employment of persons subject to a
statutory disqualification,” 17/ but, notwithstanding that, the NAC stated that it had no objection
to the supervision to be provided Kantrowitz or the regulatory history of the Firm.

Following the remand, Great Eastern submitted letters to NASD stating that it continues
to support Kantrowitz's application under the terms proposed in its earlier application, which
included Feltz serving as Kantrowitz's supervisor. On August 18, 2005, the NASD Remand
Subcommittee (the "Subcommittee") sent a letter to the Firm and NASD notifying them that the

12/ Kantrowitz, SEC Docket at (citing Peters, 84 SEC Docket at 3499-3500).

i
3
~

Id. at  (quoting Van Dusen, 47 S.E.C. at 671).
¥/ 1d.at _ (quoting Van Dusen, 47 S.E.C. at 671).
3 Id.at___ (quoting Ross, 50 S.E.C. at 1085 n.10).
16/  Richardson, 84 SEC Docket at 3489.

17/ 1. at (quoting Halpert & Co., 50 S.E.C. 420, 422 (1990)).
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Subcommittee had discovered, through an updated report from NASD's Central Registration
Depository ("CRD"), that the Firm had discharged Feltz on June 27, 2005, due to "company
downsizing." The Subcommittee requested that the Firm promptly submit the name of a
successor supervisor for Kantrowitz and confirm whether the terms and conditions of
Kantrowitz's proposed employment were different from those stated earlier. By letter dated
August 26, 2005, the Firm advised NASD that Charles D. Harbey would be Kantrowitz's
supervisor. Harbey has been a general securities representative since March 1993 and a general
securities principal since November 1998 and has no prior disciplinary history.

On December 14, 2005, the NAC again denied Great Eastern's application, finding that "it
would not be in the public interest to permit Kantrowitz to re-enter the securities business and
t 1t his employment in the industry may create an unreasonable risk of harm to the market or
i sestors." The NAC noted that the underlying conduct resulting in Kantrowitz's 1969 injunction
and 1992 misdemeanor conviction involved his engagement in activities that were part of
fraudulent schemes designed to mislead the market and investors for his personal gain and that
they "constitute a pattern of deceptive conduct that . . . seriously undermines his integrity and
ability to deal fairly with public investors."

The NAC noted that, in addition to the disciplinary history identified in the December
2003 denial of the application, the Firm had incurred three new disciplinary sanctions. On
. ~ vember 6, 2003, the Firm entered into an Acceptance, Waiver and Consent ("AWC") with
NASD as aresult of the Firm's having allowed its debt-equity ratio to exceed the acceptable
level. 18/ In May 2005, the Texas State Board of Securities reprimanded the Firm and fined it
$4,000 as a result of the Firm's failure to reestablish a designated officer registered with Texas
after it had removed its previous designated officer. On August 4, 2005, NASD accepted an
AWC from the Firm that resulted from the Firm's permitting its president to conduct a securities
business with an inactive securities registration, charging excessive commissions in agency
transactions, and failing to report timely two customer complaints and one customer settlement
with respect to two registered representatives. The NAC concluded that "these recent violations
demonstrate the Firm's continuing inability to attend to routine details involved in the ongoing
daily management of a securities business . . . [and] show a breakdown in the Firm's required
ily supervisory and management controls [and demonstrate] that the Firm is not capable of
assuming the additional heavy burden of supervising a statutorily disqualified individual such as
Kantrowitz." Another negative factor, according to the NAC, was the Firm's failure to inform
NASD that it had terminated Kantrowitz's proposed supervisor Feltz in June 2005.

The NAC also considered the proposed supervision of Kantrowitz. While the NAC
stated that it had no problem with the Firm's selection of Harbey as Kantrowitz's supervisor, it
expressed concern that, in light of the Firm's recent regulatory problems, the Firm may be

3/ This AWC was accepted by NASD prior to the issuance of the NAC's December 2003
. opinion. In its brief on appeal, NASD explains that the NAC was unaware of this AWC
at the time it rendered its decision.
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incapable of properly supervising Kantrowitz, a man who, according to the NAC, "has proven in
the past that he is capable of engaging in deceitful conduct that escapes the detection of his
supervisors." The NAC further noted that it was troubled by the Firm's proposal that Kantrowitz
be permitted to place orders with it to buy and sell securities for his own brokerage account at the
Firm and for the brokerage accounts of his wife and step-daughter, noting that Kantrowitz can
already trade these accounts as a customer without the necessity of being associated with a
member firm and that such association should not be granted "merely to accommodate a desire to
facilitate personal and family-related trading activities." Lastly, the NAC expressed concern over
the Firm's proposal to have Kantrowitz act as a finder for potential new customers and to receive
an override of up to fifty cents per transaction on the commissions earned by the Firm from any
unsolicited transactions executed by the Firm for the accounts introduced by Kantrowitz. The
NAC contended that this financial arrangement would give Kantrowitz a financial incentive to
find as many of these customers as possible and that, given his regulatory history, the NAC was
"not persuaded that Kantrowitz has the judgment and integrity to be engaged with the public in
such a manner."

1L

Our review of NASD's denial of the Firm's application is governed by standards set forth
in Section 19(f) of the Exchange Act. 19/ We must dismiss Kantrowitz's appeal if we find that
the specific grounds on which NASD based its action exist in fact, that the denial is in
accordance with NASD rules, and that those rules were applied in 2 manner consistent with the
purposes of the Exchange Act, unless we determine that NASD's action 1mposes an unnecessary
burden on competition. 20/

We conclude that the grounds on which NASD based its decision, Kantrowitz's statutory
disqualification resulting from the injunction and his other conduct, as well as the facts and
circumstances surrounding the Firm's proposed supervision of Kantrowitz discussed in the NAC
opinion, exist in fact. Kantrowitz does not dispute that he is statutorily disqualified from NASD
membership nor does he claim that the terms of the Firm's proposed supervision are inaccurately
stated in the NAC opinion. 21/ Further, the record gives no indication, and neither party

) 15U.S.C. § 78s(f).

20/ 1d. Kantrowitz does not claim, and the record does not support a finding, that NASD's
action has imposed an unnecessary burden on competition.
21/ Kantrowitz contends that NASD incorrectly found his 1992 New York State

misdemeanor conviction to be a "statutorily disqualifying offense," despite the fact that
we had earlier stated in our Remand Opinion that this conviction "ceased to be a statutory
disqualification as of October 15, 2002." However, Kantrowitz's assertion is incorrect.
Rather, the NAC explained that it considered the 1992 conviction because, together with
(continued...)
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contends, that the proceeding was not in compliance with NASD rules. Whether NASD's
application of its rules in reviewing applications involving certain statutorily disqualified persons
was consistent with the purposes of the Exchange Act requires that we apply the principles set
forth in our precedent and discussed above.

NASD asserts that the misconduct underlying Kantrowitz's injunction and misdemeanor
conviction constitutes a "pattern of misconduct” and that, consistent with Ross, NASD may
consider this pattern of misconduct in determining whether Kantrowitz's reentry is consistent
with the purposes of the Exchange Act. NASD focused on the deceptive nature of the
misconduct underlying Kantrowitz's misconduct, and the consequent fraud on the investing
public in both circumstances. We agree that these events demonstrate a sufficient pattern of
misconduct to make consideration of the earlier statutorily disqualifying event appropriate under
Van Dusen and Ross. 22/

21/ (...continued)

the manipulative activities underlying the 1969 permanent injunction, it formed a part of
a significant pattern of misconduct. The NAC expressly stated in its opinion that "[t]his
conviction ceased to be a statutorily disqualifying event on October 15, 2002."

Kantrowitz also claims that NASD failed to consider his entire record in denying his
application. It appears to be undisputed that Kantrowitz, now over 70 years old, began
working in the securities industry in 1959 and stopped working in the industry in 1992.
Kantrowitz asserts that NASD failed to consider that he had not had any disciplinary
problems since 1992 and that he had "frequently performed volunteer work for the
securities regulators, including the NASD and received many compliments and letters of
gratitude from the regulators including the NASD for [his] efforts." Contrary to
Kantrowitz's contention, there is nothing in the NAC opinion that contradicts or denies
Kantrowitz's assertions and, indeed, NAC expressly stated in its opinion that it had
reviewed "the entire record in this matter." We find no evidence to refute the NAC's
statement.

Lastly, Kantrowitz asserts that NASD's decision mischaracterized the two disciplinary
matters brought against him and that "NASD's description of [his] activities in these cases
is significantly different than the reported decisions." Kantrowitz does not explain how
NASD mischaracterized the prior disciplinary proceedings and we find no basis for his
claim.

22/ Kantrowitz contends that NASD failed to follow our directive in the Remand Opinion to
explain why Dennis Milewitz, 53 S.E.C. 701 (1998), did not inform its analysis of Great
Eastern's application or how Kantrowitz's situation differed from Milewitz's. In Milewitz,
the applicant, already subject to a permanent injunction and a misdemeanor conviction,
engaged in additional misconduct resulting in administrative proceedings. As is the case

(continued...)




9

In addition to NASD's concerns about Kantrowitz's past misconduct, NASD relied on the
Firm's disciplinary history in denying the application. Kantrowitz correctly notes that NASD, in
its 2003 denial of his application, had not been troubled by the Firm's regulatory history. He
claims that NASD's reliance on subsequent disciplinary actions against the Firm in support of its
current denial is not justified because, according to Kantrowitz, "these new matters are wholly
unrelated to [his] very limited proposed [trading] activities." We disagree. The Firm's recent
regulatory violations, when considered with the disciplinary sanctions imposed against it in 2002
and 2003, suggest that the Firm has continuing difficulties with strict compliance with its
regulatory obligations, raising doubts as to the Firm's ability to provide the supervision required
to ensure that Kantrowitz does not engage in future violative conduct. We also agree with NASD
that the Firm's failure to notify NASD following our Remand Opinion that it had dismissed
Kantrowitz's proposed supervisor Feltz showed "inattention to . . . a key element of the
Application [that] suggests that [the Firm] may not be able to maintain heightened supervisory
controls over Kantrowitz, a person with a history of deceitful misconduct."

22/ (...continued)
here, by the time of our review, the ten-year statutory period making Milewitz's
conviction a disqualification had expired. We remanded Milewitz's application for
further consideration of the effect of the injunction on his application. On remand,
NASD determined to permit Milewitz's association in spite of the injunction and the prior
criminal conviction. SD99004, available at http://www.nasd.com/web/groups/
enforcement/documents/nac_stat dq_decisions/nasdw_011574.pdf (NASD 1999).

Kantrowitz asserts that NASD "failed to provide any explanation whatsoever as to how
the applications are different and, if so, why the differences justify the denial of [his]
application." NASD points out, as an initial matter, that each of its decisions is based on
the facts and circumstances before it. NASD contends that "Kantrowitz's repeated
securities-related violations and the inadequacies of his sponsoring firm clearly set this
apart from the Milewitz case." NASD notes that Kantrowitz's statutorily disqualifying
events both involved deceptive conduct connected to schemes to perpetuate a widespread
fraud on the market and investors. Although in Milewitz there were two statutorily
disqualifying events, no similar pattern of deceitful misconduct emerges from them. The
first, resulting in respondent'’s criminal misdemeanor conviction and entry of a permanent
injunction, was based on respondent's conspiring to violate the Currency and Foreign
Transactions Reporting Act, 18 U.S.C. § 371, 31 U.S.C. § 5322. The second, resulting in
respondent being censured, ordered to cease and desist, fined, barred from acting in a
supervisory capacity, and suspended from association for six months, was based on
Milewitz having aided and abetted and caused his employer to improperly hypothecate
customers' securities, violated certain recordkeeping provisions, and failed to supervise an
unregistered employee with a view to preventing these violations. Milewitz, 53 S.E.C. at
702-03.
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In concluding that the proposed supervision of Kantrowitz would not be adequate, NASD
noted that, although Harbey has an unblemished disciplinary record, this is outweighed by the
concerns raised by the disciplinary histories of both Kantrowitz and the Firm. NASD also raised
concerns with the proposed securities activities to be engaged in by Kantrowitz. Regarding the
proposal for Kantrowitz to introduce potential customers to the Firm to buy or sell securities for
their own accounts on an unsolicited basis, NASD objects to the compensation arrangement
under which Kantrowitz would receive an override of the commissions eamed by the Firm from
the unsolicited transactions executed in the accounts he introduces. NASD asserts that this
compensation arrangement would give Kantrowitz "a financial incentive to find as many of these
customers as possible," which NASD found problematic because it was "not persuaded that
Kantrowitz has the judgment and integrity to be engaged with the public in such a manner." We
agree that NASD has cause for concern that the proposal to compensate Kantrowitz by providing
him with transaction overrides, where there is already doubt about his supervision, could
undermine the protections that may somehow have been achieved by having the accounts
introduced by Kantrowitz serviced by another registered representative.

In light of the deceptive nature of the misconduct underlying Kantrowitz's statutory
disqualification and his earlier misdemeanor conviction (and the consequent fraud on the
investing public in both circumstances), the Firm's recent regulatory troubles which raise doubts
concerning its ability properly to supervise Kantrowitz, and the proposed securities activities to
be engaged in by Kantrowitz, we conclude that NASD applied its rules in a manner in
accordance with the principles set forth in our precedent in finding that the Firm's application to
employ him as a limited representative—corporate securities would not be in the public interest.
In accordance with Section 19(f) of the Exchange Act, this review proceeding must be dismissed.
An appropriate order will issue. 23/

By the Commission (Chairman COX and Commissioners CAMPOS and CASEY);
Commissioners ATKINS and NAZARETH not participating.

Nancy M. Morris
Secretary

By: J. Lynn Taylor
Assistant Secretary

. 23/ We have considered all of the parties' contentions. We have rejected or sustained them to

the extent that they are inconsistent or in accord with the views expressed in this opinion.
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In the Matter of the Application of
MORTON KANTROWITZ
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Boynton Beach, Florida 33437
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NASD

ORDER DISMISSING APPEAL FROM REGISTERED SECURITIES ASSOCIATION
On the basis of the Commission's opinion issued this day, it is

ORDERED that the review proceeding of the application by Great Eastern Securities,
corporated to employ Morton Kantrowitz as a registered representative is hereby dismissed.

By the Commission.

Nancy M. Morris
Secretary
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UNITED STATES OF AMERI
Before the
SECURITIES AND EXCHANGE COMMISSION

¢ CURITIES EXCHANGE ACT OF 1934
Release No. 54281 / August 8, 2006

ADMINISTRATIVE PROCEEDING
File No. 3-12389

In the Matter of ORDER INSTITUTING
ADMINISTRATIVE PROCEEDINGS
PETER D. KIRSCHNER, PURSUANT TO SECTION 15(b) OF THE
SECURITIES EXCHANGE ACT OF
Respondent. 1934, MAKING FINDINGS, AND

IMPOSING REMEDIAL SANCTIONS

L.

The Securities and Exchange Commission (“Commission”) deems it appropriate and in the
public interest that public administrative proceedings be, and hereby are, instituted pursuant to
Section 15(b) of the Securities Exchange Act of 1934 (“Exchange Act”) against Peter D. Kirschner
(“Respondent”).

I

In anticipation of the institution of these proceedings, Respondent has submitted an Offer
of Settlement (the “Offer”’) which the Commission has determined to accept. Solely for the
1 rpose of these proceedings and any other proceedings brought by or on behalf of the
Commission, or to which the Commission is a party, and without admitting or denying the findings
herein, except as to the Commission’s jurisdiction over him and the subject matter of these
| >ceedings, and the findings contained in Section I11.2 below, which are admitted, Respondent
consents to the entry of this Order Instituting Administrative Proceedings Pursuant to Section 15(b)
of the Securities Exchange Act of 1934, Making Findings, and Imposing Remedial Sanctions
(“Order”), as set forth below.

II1.

On the basis of this Order and Respondent’s Offer, the Commission finds that:




1. Peter D. Kirschner (“Kirschner”), age 40, is a Palm Beach County, Florida
resident. From June 1989 to January 2004, Kirschner was a registered representative associated
v h multiple broker-dealers registered with the Commission. At various times, Kirschner has held
Series 7, Series 24 and Series 63 licenses. During the relevant time, Kirschner was associated with
an unregistered broker-dealer.

2. On August 8, 2006, a final judgment was entered by consent against
F schner, permanently enjoining him from future violations of Sections 5(a), 5(c) and 17(a) of the
Securities Act of 1933 (“Securities Act”) and Section 10(b) of the Exchange Act and Rule 10b-5
thereunder, in the civil action entitled Securities and Exchange Commission v. Peter D. Kirschner
a | Media Magic, Inc., Civil Action Number 06-1403RMU, in the United States District Court for
the District of Columbia. Kirschner was directed to disgorge $109,400 in ill-gotten gains plus pre-
judgment interest, and ordered to pay a $55,000 civil money penalty pursuant to Section 20(d) of
the Securities Act and Section 21(d)(3) of the Exchange Act.

3. The Commission’s complaint : eged that Kirschner, while representing a
s all, privately held company, was directly involved in planning a series of transactions to effect a
reverse merger of that company into GLUV Corp., an in the process, acquired control of the
public float of the newly merged entity. During the later stages of the reverse merger, Kirschner
arranged for GLUV Corp.’s transfer agent to issue him 3,000,000 dividend shares in advance of
the date upon which the public was informed that those shares would be issued, and then deposited
¢ ortion of the shares into a brokerage account. The fact that the post-dividend shares had been
issued and deposited prematurely into Kirschner’s brokerage account—thereby making them
tradable—was a piece of information that was critically important to any market participant
attempting to arrive at an appropriate valuation for the company’s shares. It was also information
that was only known by Kirschner. Just prior to the time at which the official dividend was to
occur, Kirschner sold 19,500 of these prematurely-received, post-dividend shares to unwitting
1 ket participants at prices ranging from $5.50 to $7.95 per share, realizing profits of $109,400.
Had Kirschner sold the same quantity of shares hours iter, he would have realized gross proceeds
¢ less than $20, as these shares were then trading at less than a penny, reflecting the adjustment by
t : market to the issuance of the 2,999,999:1 dividend.

Iv.

In view of the foregoing, the Commission deems it appropriate and in the public interest to
impose the sanctions agreed to in Respondent Kirschner’s Offer.

Accordingly, it is hereby ORDERED:

Pursuant to Section 15(b)(6) of the Exchange Act, that Respondent Kirschner be, and hereby
is barred from association with any broker or dealer, with the right to reapply for association after
five years to the appropriate self-regulatory organization, or if there is none, to the Commission.

Any reapplication for association by the Respondent will be subject to the applicable laws
and regulations governing the reentry process, and reentry may be conditioned upon a number of

2




factors, including, but not limited to, the satisfaction of any or all of the following: (a) any
disgorgement ordered against the Respondent, whether or not the Commission has fully or partially
waived payment of such disgorgement; (b) any arbitration award related to the conduct that served
as the basis for the Commission order; (c) any self-regulatory organization arbitration award to a
customer, whether or not related to the conduct that served as the basis for the Commission order;
and (d) any restitution order by a self-regulatory organization, whether or not related to the conduct
that served as the basis for the Commission order.

By the Commission.

A cuin Aty

Nancy M. Morris
Secretary
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[RELEASE NOS. 33-8730A; 34-54294A; File No. S7-06-03]

RIN 3235-A179

INTERNAL CONTROL OVER FINANCIAL REPORTING IN EXCHANGE ACT
PERIODIC REPORTS OF FOREIGN PRIVATE ISSUERS THAT ARE
ACCELERATED FILERS

AGENCY: Securities and Exchange Commission.

ACTION: Final rule; extension of compliance dates.

SUMMARY: We are extending the compliance date that was published on March 8, 2005, in
Release No. 33-8545 [70 FR 11528], for foreign private issuers that are accelerated filers, but not
large accelerated filers, for amendments to Forms 20-F and 40-F that require a foreign private
issuer to include in its annual reports an attestation report by the issuer’s registered public

accounting firm on management’s assessment on internal control over financial reporting.

DATES: Effective Date: [Insert date 30 days after publication in the Federal Register]; except

Temporary §210.2-02T, Temporary Item 15T of Form 20-F, and Temporary Instruction 2T of
General Instruction B(6) of Form 40-F are effective from [Insert date 30 days after publication in

the Federal Register] to December 31, 2007.

Compliance Dates: The compliance dates are extended as follows: A foreign private

issuer that is an accelerated filer, but not a large accelerated filer, under the definition in Rule
12b-2 of the Securities Exchange Act of 1934, and that files its annual report on Form 20-F or
Form 40-F, must begin to comply with the reqliirement to provide the auditor’s attestation report
on internal control over financial reporting in the annual report filed for its first fiscal year

ending on or after July 15, 2007. Furthermore, until this type of foreign private issuer becomes




subject to the auditor attestation report requirement, the registered public accounting firm
retained by the issuer need not comply with the obligation in Rule 2-02(f) of Regulation S-X.
Rule 2-02(f) requires every regis;[ered public accounting firm that issues or prepares an
accountant’s report that is included in an annual report filed by an Exchange Act reporting
company (other than a registered investment company) containing an assessment by
management of the effectiveness of the company’s internal control over financial reporting to
attest to, and report on, such assessment.

FOR FURTHER INFORMATION CONTACT: Michael Coco, Special Counsel, Office of
International Corporate Finance, Division of Corporation Finance, at (202) 551-3450, U.S.
Securities and Exchange Commission, 100 F Street, NE, Washington, DC 20549-3628.
SUPPLEMENTARY INFORMATION: On June 5, 2003,' the Commission adopted several
amendments to its rules and forms implementing Section 404 of the Sarbanes-Oxley Act of
2002. Among other things, these amendments require companies, other than registered
investment companies, to include in their annual reports a report of management on the
effectiveness of the company’s internal control over financial reporting, and an accompanying
auditor’s attestation report, and to evaluate, as of the end of each fiscal period, any change in the
company’s internal control over financial reporting that occurred during the period that has
materially affected, or is reasonably likely to matenally affect, the company’s internal control

over financial reporting.

! See Release No. 33-8238 (June 5, 2003) [68 FR 36636].

215U.8.C. 7262.




In February 2004, we approved an extension of the original compliance dates for the
amendments related to internal control over financial reporting.’ Specifically, we extended the
compliance dates tor companies that are accelerated filers, as defined in Exchange Act
Rule 12b-2.° to fiscal years ending on or after November 15, 2004, and for non-accelerated
filers® and all foreign private issuers filing annual reports on Form 20-F or 40-F.° to fiscal years
ending on or after July 15, 2005. In March 2005, we approved a further one-year extension of
the compliance dates for non-accelerated filers and for all foreign private issuers filing annual
reports on Form 20-F or 40-F" and acknowledged the significant efforts that were being
expended by many foreign private issuers to comply with International Financial Reporting
Standards.

Most recently. in September 2005, we again extended for another one year period the
comphance dates for the internal control over financial reporting requirements applicable to
non-accelerated filers, including foreign private issuers that are non-accelerated filers.® Based on
the September 2005 extension, a foreign private issuer that 1s a non-accelerated filer currently is

scheduled to become subject to compliance with the internal control over financial reporting

3 See Release No. 33-8392 (February 24, 2004) [69 FR 9722).

*17 CFR 240.12b-2.

’ The term “non-accelerated filer” is not defined in our rules, but we use it throughout this release to refer to an
Exchange Act reporting company that does not meet the Exchange Act Rule 12b-2 definition of either an
“accelerated filer” or a “large accelerated filer.”

17 CFR 249.20f and 249 40f.

" Release No. 33-8545 (March 2, 2005) [70 FR 11528).

¥ Release No. 33-8618 {September 22, 2005) [70 FR 56825]. Prior to December 1, 2005, “accelerated filer” status
did not directly affect a foreign private issuer filing its annual reports on Form 20-F or 40-F because we had not
accelerated the filing deadlines for those forms, even though the Rule 12b-2 definition of “‘accelerated filer” did not
expressly exclude foreign private issuers by its terms. After December 1, 2005, however, as a result of a change
made as part of the Commission’s Securities Offering Reform final rules, a foreign private issuer meeting the
accelerated filer definition, and filing its annual report on Form 20-F, became subject to a new requirement in Item
4A of Form 20-F to disclose unresolved staff comments.







. attestation report on internal control over financial reporting.”® Pursuant to this extension, this
type of issuer must begin to comply with the requirement to provide the auditor’s attestation
report in the Form 20-F or 40-F annual report filed for its first fiscal year ending on or after July
15, 2007. The extension will become effective 30 days after this release is published 1n the
Federal Register.

The extension that we are providing in this release does not alter any other requirements
regarding internal control that already are in effect, including without limitation, Section 13(b)(2)
of the Exchange Act" and the related rules, nor does it affect any other previously established
compliance date. Therefore, a foreign private issuer that is an accelerated filer must begin to
comply with the requirement to include management’s report on internal control over financial
reporting in the Form 20-F or 40-F annual report filed for its first fiscal year ending on or after

‘ July 15, 2006.

In the companion release referenced above that we also are i1ssuing today, we are
proposing that all non-accelerated filers, like the foreign private issuers that are the subject of
this release, would include only management’s report on internal control over financial reporting
during their first year of compliance with the Section 404 requirements. In that release, we
propose that during the first compliance year, the non-accelerated filer would “furnish” rather
than file management’s report. The release states that if we adopt that proposal, we intend to
afford similar relief to the accelerated foreign private issuer filers that likewise will file only

management’s report during their first year of compliance with the Section 404 requirements."

3 See Item 15(c) of 20-F and General Instruction B(6)(d) of Form 40-F.
15 U.S.C. 78m(b)(2).

. 15 See Section II of Release No. 34-54295 (Aug. 9, 2006).




We invite foreign private issuers and all interested parties to comment on the questions raised in
the companion release as to whether this type of proposed relief is appropriate.

The chief executive officer and chief financial officer of a foreign private issuer that is an
accelerated filer must begin to provide the complete certification required by Exchange Act Rule
13a-14(a) or 15d-14(a),'® including the references to the officers’ responsibility for establishing
and maintaining internal control over financial reporting in paragraph 4 of the certification, in the
Form 20-F or 40-F annual report filed for the foreign private issuer’s first fiscal year ending on
or after July 15, 2006.

This extension also does not affect the date by which a foreign private issuer that is a
large accelerated filer must comply with all of the internal control over financial reporting
requirements.'’” These filers must include both a report by management and an attestation report
by the issuer’s registered public accounting firm on internal control over financial reporting, as
well as complete certifications, in their Form 20-F or 40-F reports filed for a fiscal year ending
on or after July 15, 2006. Our data indicates that out of the approximately 1,240 foreign private
1ssuers that are subject to the Exchange Act reporting requirements, about 39% of these are large

accelerated filers, 23% are accelerated filers, and the remaining 38% are non-accelerated filers."

1817 CFR 240.13a-14(a) or 15d-14(a).

'7 We are not extending the compliance dates for large accelerated foreign private issuers given their more extensive
reporting resources and the greater market interest they generate than smaller issuers. Industry sources indicate that
these issuers are further along in their compliance efforts than the accelerated foreign private issuers and generally
appear to be better prepared to comply with the current filing deadline. Furthermore, the distinction between large
accelerated and accelerated foreign private issuers that we are making for purposes of the extension is consistent
with a similar size-based distinction that we made in 2004 when we provided certain accelerated filers up to an
additional 45 days to file their Section 404 reports. Although the order pre-dated our creation of the “large
accelerated filer” category of issuers, companies with public equity float thresholds exceeding $700 million,
representing approximately 96% of the U.S. equity market capitalization, were not eligible for the 45-day extension.
See Release No. 34-50754 (Nov. 30, 2004).

** The estimated percentages of foreign private issuers within each accelerated filer category are based on market
capitalization data from Datastream as of December 31, 2005.




The Commission, for good cause, finds that notice and solicitation of comment regarding
extension of the audit attestation report compliance date for foreign private issuers that are
accelerated filers (but not large accelerated filers) is impractical, unnecessary and contrary to the
public interest for a variety of reasons.'” One reason is that a number of events related to internal
control assessments by companies and their auditors have occurred since we granted the last
extension of compliance dates.

First, the extension will provide these foreign private issuers and their registered
accounting firms an additional year to consider, and adapt to, any actions that the Commission
and the Public Company Accounting Oversight Board decide to take as part of their plans
announced on May 17, 2006 to improve the implementation of the Section 404 requirements. *

These actions include:

e Revisions to Auditing Standard No. 2;

» Issuance of a Concept Release soliciting comment on a variety of issues that
might be included in future Commission guidance for management to assist in
its performance of a top-down, risk-based assessment of internal control over
financial reporting;

e Reinforcement of auditor efficiency through PCAOB inspections;

% See Section 553(b)(3)(B) of the Administrative Procedure Act [5 U.S.C. 553(b)(3)(B)] (stating that an agency
may dispense with prior notice and comment when it finds, for good cause, that notice and comment are
“impracticable, unnecessary, or contrary to the public interest.”). Also, because the Regulatory Flexibility Act [5
U.5.C. 601-612] only requires agencies to prepare analyses when the Administrative Procedures Act requires
general notice of rulemaking, that Act does not apply to the actions that we are taking in this release.

20 See SEC Press Release 2006-75 (May 17, 2006), “SEC Announces Next Steps for Sarbanes-Oxley
Implementation™ at http://www.sec.gov/news/press/2006/2006-75.htm and PCAOB News Release entitled “Board
Announces Four-Point Plan to Improve Implementation of Internal Control Reporting Requirements” at
http://www.pcaobus.org/News and Events/News/2006/05-17aspx.




‘ e Development, or facilitation of development, of implementation guidance for
auditors of smaller public companies; and
e Continuation of PCAOB forums on auditing in the small business environment.
Although the first three initiatives will affect all Exchange Act reporting companies
subject to the Section 404 internal control requirements, including accelerated and large
accelerated domestic filers and their registered public accounting firms that already have been
complying with these requirements for two years, as well as large accelerated foreign private
issuers and their auditors, we expect that smaller foreign private issuers likely will face greater
challenges than these larger filers as they prepare to comply with the intemal control reporting
requirements.
Second, on April 23, 2006, the SEC’s Advisory Committee on Smaller Public Companies
‘ submitted its final report to the Commission.”* The final report includes recommendations
designed to address the potential impact of the internal control reporting requirements on smaller
public companies. Specifically, the Advisory Committee recommends that certain smaller public
companies be exempted from the management report requirement and from external auditor
involvement in the Section 404 process under certain circumstances unless and until a
framework for assessing internal control over financial reporting is developed that recognizes the
charactenistics and needs of these companies.
Third, on May 10, 2006, the Commission and PCAOB sponsored a roundtable to elicit
feedback from companies, their auditors, board members, investors, and others regarding their

experiences during the accelerated filers’ second year of compliance with the internal control

Exchange Commission (Apnil 23, 2006), available at http://www.sec.gov/info/smallbus/acspc.shtml.

‘ 2 See Final Report of the Advisory Committee on Smaller Public Companies to the United States Securities and




over financial reporting requirements. Several of the comments provided at, and in connection
with, the roundtable expressed support for revisions to the PCAOB’s Auditing Standard No. 2.7

Apart from these developments, solicitation of public comment regarding extension of
the compliance date 1s impractical given that the current compliance date requires management
of foreign private issuers that are accelerated filers to assess internal control over financial
reporting at the end of the first fiscal year ending on or after July 15, 2006. We anticipate that
these issuers and their investors would be unlikely to derive any meaningful benefit from an
extension that 1s granted several months from now as the issuers’ registered public accounting
firms likely would have completed substantial work on their internal control audits by then, and
the i1ssuers would have incurred fees for the work already completed by the auditor. We
recognize that some of the foreign private issuers qualifying for this extension may already be at
such an advanced stage of preparation for compliance with the internal control reporting
requirements, including the audit report requirement, that they may choose to include both the
management and audit report in the annual report they file for their first fiscal year ending on or
after July 135, 2006.

Another reason for the extension is that it will enable management of these foreign
private issuers to begin the process of reviewing and evaluating the effectiveness of internal
control over financial reporting a year before the initial audit of such effectiveness but will still
permit investors to begin to see and evaluate the results of these initial efforts. Management will
not have to devote time and resources to assisting the auditor with its audit of internal control

over financial reporting and can use the first year of compliance as an opportunity to more

22 See, for example, letters from the Biotech Industry Association, American Electronics Association, Emerson
Electric Institute, U.S. Chamber of Commerce and Joseph A. Grundfest. These letters are available in File No. 4-
511, at http://www.sec.gov/news/press/4-511.shtml.




gradually prepare for compliance with the audit portion of the requirements in the second year.
We believe that this will reduce the first year cost of compliance. The extension also should
enable foreign private issuers that are accelerated filers to benefit from the learning and
efficiencies gained by the auditing firms as a result of their previous experience auditing the
large accelerated foreign private issuers’ compliance with the Section 404 requirements.

While acknowledging the potential nisks that could stem from a lack of required auditor
involvement in the first year of the internal control assessment process, a more gradual transition
to full comphance ultimately should make implementation of the internal control over financial
reporting requirements more effective. Consequently, this will benefit investors and improve
contidence in the reliability of the disclosure made by these companies about their internal
control over financial reporting.

As a result of the extension, these foreign private issuers will not have to incur the cost of
the internal control audit during the first compliance year. Furthermore, we have learned from
public comments, including our roundtables on implementation of the internal control reporting
provisions,” that while many companies incur increased internal costs in the first year of
compliance due to “deferred maintenance™ items (e.g., documentation, remediation, etc.), these
costs may decrease in the second year. Therefore, postponing the audit costs until the second
year would help smooth the significant cost spike that has been experienced by many accelerated
filers in their first year of comphance. A competitive or cost impact could result from the

differing treatment of accelerated foreign private issuers that are the subject of the actions that

¥ Materials related to the Commission’s 2005 Roundtable Discussion on Implementation of Internal Control
Reporting Provisions and 2006 Roundtable on Second-year Experiences with Internal Control Reporting and
Auditing Provisions, including the archived roundtable broadcasts, are available at
http://www.sec.gov/spotlight/soxcomp.htm.
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we are taking today and large accelerated foreign private issuers that are not affected by these
actions.

Finally, four commenters on the Commission’s pending proposals regarding termination
of a foreign private issuer’s registration of a class of securities under Exchange Act Section 12(g)
and duty to file periodic reports™ requested that the Commission extend the compliance dates for
the Section 404 requirements. The extension of compliance dates announced in this release will
provide foreign private issuers (other than large accelerated filers) with the opportunity to
determine whether they meet any revised deregistration criteria that the Commission determines
to adopt before having to implement steps toward providing an auditor attestation report on
internal control over financial reporting.” We have been considering all of the public comments
on the deregistration proposals and expect to take further action on them by early fall of this
year.
Statutory Authority and Text of the Rule Amendments

We are adopting the amendments described in this release pursuant to Sections 12, 13, 15
and 23 of the Exchange Act.
List of Subjects
17 CFR Part 210

Accountants, Accounting, Reporting and recordkeeping requirements, Securities.
17 CFR Part 249

Reporting and recordkeeping requirements, Securities.

# Rel. No. 34-53020 (Dec. 23, 2005) [70 FR 77688].

2 See Letters from the American Bar Association, Section of Business Law, Committee on Federal Regulation of
Securities at pp. 6-7, Cleary Gottlieb Steen & Hamilton LLP at p. 19, the European Association for Listed
Companies and 16 other European industry association signatories at p.6 and the European Commission at p. 10, at
http://www sec.gov/rules/proposal/s71205.shtml.

11




TEXT OF AMENDMENTS

For the reasons set forth above, we are amending title 17, chapter 11, of the Code of

Federal Regulations as follows:
PART 210 - FORM AND CONTENT OF AND REQUIREMENTS FOR FINANCIAL
STATEMENTS, SECURITIES ACT OF 1933, SECURITIES EXCHANGE ACT OF 1934,
PUBLIC UTILITY HOLDING COMPANY ACT OF 1935, INVESTMENT COMPANY
ACT OF 1940, INVESTMENT ADVISERS ACT OF 1940, AND ENERGY POLICY AND
CONSERVATION ACT OF 1975

1. The authority citation for Part 210 continues to read, in part, as follows:
Authority: 15 U.S.C. 77t, 77g, 77h, 77j, 77s, 772-2, 772-3, 77aa(25), 77aa(26), 78c¢, 78j-1, 78I,
78m, 78n, 780(d), 78q, 78u-5, 78w(a), 7811, 78mm, 79e(b), 79k(a), 79n, 79t(a), 80a-8, 80a-20,
80a-29, 80a-30, 80a-31, 80a-37(a), 80b-3, 80b-11, 7202 and 7262, unless otherwise noted.

2. Section 210.2-02T is added after Section 210.2-02 to read as follows:

§210.2-02T Accountants’ reports and attestation reports on management’s assessment of
internal control over financial reporting.

(a) The requirements of Section 210.2-02(f) shall not apply to a registered public
accounting firm that issues or prepares an accountant’s report that is included in an annual report
on Form 20-F or 40-F (§249.220f or 249.240f of this chapter) filed by a foreign private issuer
that is an accelerated filer, as that 'term 1s defined in §240.12b-2 of this chapter, for a fiscal year
ending on or after July 15, 2006 but before July 15, 2007. 7

(b) This temporary section will expire on December 31, 2007.

* x % x %
PART 249 - FORMS, SECURITIES EXCHANGE ACT OF 1934
3. The authonty citation for Part 2:;19 continues to read, in part, as follows:
Authonty: 15 U.S.C. 78a et seq. and 7201 et seq.; and 18 U.S.C. 1350, unless otherwise

noted.
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4. Form 20-F (referenced in §249.220f), Part 11, 1s amended by adding Item 15T after
Item 15 to read as follows.

Note: The text of Form 20-F does not, and this amendment will not, appear in the
Code of Federal Regulations.

FORM 20-F

Item 15T. Controls and Procedures.

Note to Item 15T: This is a special temporary section that applies instead of Item 15 only

to an issuer that is an “accelerated filer,” but not a “large accelerated filer,” as those terms are
defined in §240.12b-2 of this chapter, and only with respect to an annual report that the issuer is
required to file for a fiscal year ending on or after July 15, 2006 but before July 15, 2007.

(a) Disclosure Controls and Procedures. Where the Form is being used as an annual

report filed under section 13(a) or 15(d) of the Exchange Act, disclose the conclusions of the
issuer’s principal executive and principal financial officers, or persons performing similar
functions, regarding the effectiveness of the issuer’s disclosure controls and procedures (as
defined in 17 CFR 240.13a-15(e) or 240.15d-15(e)) as of the end of the period covered by the
report, based on the evaluation of these controls and procedures required by paragraph (b) of 17
CFR 240.13a-15 or 240.15d-15.

(b) Management's annual report on intérnal control over financial reporting. Where the

Form 1s being used as an annual report filed under section 13(a) or 15(d) of the Exchange Act,
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provide a report of management on the issuer’s internal control over financial reporting (as
defined in §240.13a-15(f) or 240.15d-15(f) of this chapter). The report must contain:

(1) A statement of management’s responsibility for establishing and maintaining
adeqﬁate internal control over financial reporting for the issuer;

(2) A statement identifying the framework used by management to evaluate the
effectiveness of the issuer’s internal control over financial reporting as required by paragraph (c)
of §240.13a-15 or 240.15d-15 of this chapter; and

(3) Management’s assessment of the effectiveness of the issuer’s internal control over
financial reporting as of the end of the 1ssuer’s most recent fiscal year, including a statement as
to whether or not internal control over financial reporting is effective. This discussion must
include disclosure of any material weakness in the issuer’s internal control over financial
reporting 1dentified by management. Management is not permitted to conclude that the issuer’s
internal control over financial reporting is effective if there are one or more material weaknesses
in the 1ssuer’s internal control over financial reporting.

(c) Changes in internal control over financial reporting. Disclose any change in the

issuer’s internal control over financial reporting identified in connection with the evaluation
required by paragraph (d) of §240.13a-15 or 240.15d-15 of this chapter that occurred during the
period covered by the annual report that has materially affected, or is reasonably likely to
materially affect, the issuer’s internal control over financial reporting.

Instruction to Item 15T

The registrant must maintain evidentiakmatter, including documentation to provide
reasonable support for management’s assessment of the effectiveness of the issuer’s internal

control over financial reporting.
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(d) This temporary Item 15T, and accompanying note and instructions, will expire on

December 31, 2007.

5. Form 40-F (referenced in §249.2401) is amended by revising “Instruction to
paragraphs (b), (c), (d) and (e) of General Instruction B.(6)” as follows:

a. adding an “‘s” to the word “Instruction” in the descriptive heading of the Instructions
to paragraphs (b), (¢), (d) and (e) of General Instruction B(6).

b. adding Instruction 2T.

The addition reads as follows:

Note: The text of Form 40-F does not, and this amendment will not, appear in the
Code of Federal Regulations.

FORM 40-F

GENERAL INSTRUCTIONS

N

B. Information To Be Filed on this Form

2T. Paragraph (d) of this General Instruction B.6 does not apply to an issuer that is an

“accelerated filer,” but not a “large accelerated filer,” as those terms are defined in Rule 12b-2 of

15




' ' this chapter, with respect to an annual report that the issuer is required to file for a fiscal year
ending on or after July 15, 2006 but before July 15, 2007.

This temporary Instruction 2T will expire on December 31, 2007.

* % ok % *

By the Commission.

Woncyht. pevi ™

Nancy M. Morris
Secretary

August 9, 2006

16




SECURITIES AND EXCHANGE COMMISSION

17 CFR PARTS 210, 228, 229, 240 and 249

[RELEASE NOS. 33-8731; 34-54295; File No. S7-06-03]

RIN 3235-AJ64

INTERNAL CONTROL OVER FINANCIAL REPORTING IN EXCHANGE ACT
PERIODIC REPORTS OF NON-ACCELERATED FILERS AND NEWLY PUBLIC
COMPANIES

AGENCY: Securities and Exchange Commission.

ACTION: Proposed extension of compliance dates.

SUMMARY: We are proposing to further extend for smaller public companies the dates that
were published on September 22, 2005, in Release No. 33-8618 [70 FR 56825] for their
compliance with the internal control requirements mandated by Section 404 of the Sarbanes-
Oxley Act 0of 2002. Pursuant to the proposal, a non-accelerated filer would not be required to
provide management’s report on internal control over financial reporting until it files an annual
report for a fiscal year ending on or after December 15, 2007. If we have not issued additional
guidance for management on how to complete its assessment of internal control over financial
reporting in time to be of assistance in connection with annual reports filed for fiscal years
ending on or after December 15, 2007, this deadline could be further postponed. Under the
proposal, the auditor’s attestation report on internal control over financial reporting would not be
required until a non-accelerated filer files an annual report for a fiscal year ending on or after
December 15, 2008. If revisions to Auditing Standard No. 2 have not been finalized in time to
be of assistance in connection with annual reports filed for fiscal years ending on or after

December 15, 2008, this deadline could also be further postponed.




We also are proposing to provide a transition period for newly public companies before
they become subject to compliance with the internal control over financial reporting
requirements. Under the proposal, a company would not become subject to these requirements
until it previously has been required to file one annual report with the Commission.

DATES: Comments should be received on or before [insert date 30 days after date of
publication in the Federal Register].
ADDRESSES: Comments may be submitted by any of the following methods:

Electronic Comments:

e Use the Commission’s Internet comment form

(http://www.sec.gov/rules/proposed.shtml);

e Send an e-mail to rule-comments@sec.gov. Please include File Number S7-06-03 on the

subject line; or

¢ Use the Federal Rulemaking Portal (http://www.regulations.gov). Follow the instructions

for submitting comments.

Paper Comments:

» Send paper comments in triplicate to Nancy M. Morris, Secretary, Securities and
Exchange Commission, 100 F Street, NE, Washington, DC 20549-1090.
All submissions should refer to File Number S7-06-03. This file number should be included on
the subject line if e-mail is used. To help us process and review your comments more efficiently,
please use only one method. The Commission will post all comments on the Commission’s

Internet Web site (http://www.sec.gov/rules/proposed.shtml). Comments are also available for

public inspection and copying in the Commission’s Public Reference Room, 100 F Street, NE,

Washington, DC 20549. All comments received will be posted without change; we do not edit




personal identifying information from submissions. You should submit only information that
you wish to make available publicly.

FOR FURTHER INFORMATION CONTACT: Sean Harrison, Special Counsel, Office of
Rulemaking, Division of Corporation Finance, at (202) 551-3430, U.S. Securities and Exchange
Commission, 100 F Street, NE, Washington, DC 20549-3628.

SUPPLEMENTARY INFORMATION: We are proposing to amend certain internal control
over financial reporting requirements in Rules 13a-14,' 15d-14,% 13a-15 and 15d-15* under the
Securities Exchange Act of 1934,° Items 308(a) and (b) of Regulations S-K° and S-B,” Item 15 of
Form 20-F,® General Instruction B(6) of Form 40-F,” and Rule 2-02(f) of Regulation S-X."* We
also propose to add the following temporary provisions: Item 308T of Regulations S-K and S-B,

Item 8A(T) of Form 10-KSB, Item 9A(T) of Form 10-K, and Item 15T of Form 20-F.

17 CER 240.13a-14.
%17 CFR 240.15d-14.

? 17 CFR 240.13a-15.
*17 CFR 240.15d-15
515U.S.C. 78a et seq.

% 17 CFR 229.10 et seq.
717 CFR 228.10 et seq.
¥ 17 CFR 249.20f.

? 17 CFR 249.40f.

1917 CFR 210.2-02(f).




' I. Background

On June 5, 2003, the Commission adopted several amendments to its rules and forms

implementing Section 404 of the Sarbanes-Oxley Act of 2002."> Among other things, these
amendments require companies, other than registered investment companies, to include in their
annual reports a report of management, and an accompanying auditor’s attestation report, on the
effectiveness of the company’s internal control over financial reporting, and to evaluate, as of the
end of each fiscal quarter, or year in the case of a foreign private issuer filing its annual report on
Form 20-F or Form 40-F, any change in the company’s internal control over financial reporting
that occurred during the period that has materially affected, or is reasonably likely to materially
affect, the company’s internal control over financial reporting.

Under the compliance dates that we originally established, companies meeting the
definition of an “accelerated filer” in Exchange Act Rule 12b-2" would have become subject to

‘ the internal control reporting requirements with respect to the first annual report that they filed

for a fiscal year ending on or after June 15, 2004. Non-accelerated filers' would not have
become subject to the requirements until they filed an annual report for a fiscal year ending on or
after April 15, 2005. The Commission provided a lengthy compliance period for these
amendments in light of both the substantial time and resources needed by companies to properly

implement the rules.” In addition, we believed that a corresponding benefit to investors would

' See Release No. 33-8238 (June 5, 2003) [68 FR 36636].
215U.8.C. 7262.
1317 CFR 240.12b-2.

'* Although the term “non-accelerated filer” is not defined in our rules, we use it throughout this release to refer to
an Exchange Act reporting company that does not meet the Rule 12b-2 definition of either an “accelerated filer” or a
“large accelerated filer.”

. I See Release No. 33-8238.




result from an extended transition period that allowed companies to carefully implement the new
requirements, and noted that an extended period would provide additional time for the Public
Company Accounting Oversight Board (the “PCAOB?”) to consider relevant factors in
determining and implementing new attestation standards for registered public accounting firms.'®

In February 2004, we extended the compliance dates for accelerated filers to fiscal years
ending on or after November 15, 2004, and for non-accelerated filers and for foreign private
issuers to fiscal years ending on or after July 15, 2005." The primary purpose of this extension
was to provide additional time for companies’ auditors to implement Auditing Standard No. 2,
which the PCAOB had issued in final form in June 2004."

In March 2005, we approved a further one-year extension of the compliance dates for
non-accelerated filers and for all foreign private issuers filing annual reports on Form 20-F or
40-F in view of the efforts by the Committee of Sponsoring Organizations (“COSO”) to provide
more guidance on how the COSO framework can be applied to smaller public companies.” We
also acknowledged the significant efforts being expended by many foreign private issuers to
comply with International Financial Reporting Standards.

Most recently, in September 2005, we again extended the compliance dates for the
internal control over financial reporting requirements applicable to companies that are non-

accelerated filers. Based on the September 2005 extension, domestic and foreign non-

' Under the Sarbanes-Oxley Act, the PCAOB was granted authority to set auditing and attestation standards for
registered public accounting firms.

' See Release No. 33-8392 (February 24, 2004) [69 FR 9722].

'® See Release No. 34-49884 File No. PCAOB 2004-03 (June 17, 2004) [69 FR 35083]. Auditing Standard No. 2,
An Audit of Internal Control Over Financial Reporting Performed in Connection with an Audit of Financial
Statements, provides the professional standards and related performance guidance for independent auditors to attest
to, and report on, the effectiveness of companies’ internal control over financial reporting.

" Release No. 33-8545 (March 2, 2005) [70 FR 11528].




accelerated filers currently are scheduled to comply with the internal control over financial
reporting requirements beginning with annual reports filed for their first fiscal year ending on or
after July 15, 2007. This extension was based primarily on our desire to have the additional
guidance in place that COSO had begun to develop to assist smaller companies in applying the
COSO framework. In addition, the extension was consistent with a recommendation made by
the SEC Advisory Committee on Smaller Public Companies.
Since we granted that extension last year, a number of events related to internal control
assessments have occurred. Most recently, on July 11, 2006, COSO and its Advisory Task

Force issued Guidance for Smaller Public Companies Reporting on Internal Control over Financial

Reporting.” The guidance is intended to assist the management of smaller companies in
understanding and applying the COSO framework. It outlines 20 fundamental principles
associated with the five key components of internal control described in the COSO framework,
defines each principle, describes a variety of approaches that smaller companies can use to apply
the principles, and includes examples of how smaller companies have applied the principles.

In addition, on April 23, 2006, the SEC Advisory Committee on Smaller Public
Companies submitted its final report to the Commission.” The final report includes
recommendations designed to address the potential impact of the internal control reporting
requirements on smaller public companies. Specifically, the Advisory Committee recommends
that certain smaller public companies be exempted from the management report requirement and

from external auditor involvement in the Section 404 process under certain circumstances unless

2% See SEC Press Release No. 2006-114 (July 11, 2006) at http://www.sec.gov/news/press/2006/2006-114.htm.

21 See Final Report of the Advisory Committee on Smaller Public Companies to the United States Securities and
Exchange Commission (April 23, 2006), available at http://www.sec.gov/info/smallbus/acs~ - ~atml.




and until a framework for assessing internal control over financial reporting is developed that
recognizes the characteristics and needs of these companies.
In April 2006, the U.S. Government Accountability Office issued a report entitled

Sarbanes-Oxley Act, Consideration of Key Principles Needed in Addressing Implementation for

Smaller Public Companies.”” This report recommended that the Commission consider whether

the currently available guidance, particularly the guidance on management’s assessment, is
sufficient or whether additional action is needed to help companies comply with the internal
control over financial reporting requirements. The report indicates that management’s
implementation and assessment efforts were largely driven by Auditing Standard No. 2 because
guidance at a similar level of detail was not available for management’s implementation and
assessment process. Furthermore, the report recommended that the Commission coordinate its
efforts with the PCAOB so that the Section 404-related audit standards and guidance are
consistent with any additional guidance applicable to management’s assessment of internal
control.”

Finally, on May 10, 2006, the Commission and PCAOB sponsored a roundtable to elicit
feedback from companies, their auditors, board members, investors, and others regarding their
experiences during the accelerated filers’ second year of compliance with the internal control

over financial reporting requirements. Several of the comments provided at, and in connection

with, the roundtable suggested that additional management guidance would be useful,

?2 United States Government Accountability Office Report to the Committee on Small Business and
Entrepreneurship, U.S. Senate: Sarbanes-Oxley Act: Consideration of Key Principles Needed in Addressing
Implementation for Smaller Public Companies (April 2006).

B See GAO Report at 52-53 and 58.




’ particularly for smaller public companies, and also expressed support for revisions to the
PCAOB’s Auditing Standard No. 2.*

1L Proposed Extension of Internal Control Reporting Compliance Dates for Non-
Accelerated Filers

On May 17, 2006, the Commission and the PCAOB each announced a series of actions
that they intend to take to improve the implementation of the Section 404 internal control over
financial reporting requirements of the Sarbanes-Oxley Act of 2002.” These actions include:

o Issuance of a Concept Release soliciting comment on a variety of issues that might be
included in future Commission guidance for m. agement to assist in its performance of a
top-down, risk-based assessment of internal control over financial reporting;

¢ Consideration of additional guidance from COSO;

e Revisions to Auditing Standard No. 2;

‘ ¢ Reinforcement of auditor efficiency through PCAOB inspections and Commission
oversight of the PCAOB’s audit firm inspection program,;

e Development, or facilitation of development, of implementation guidance for auditors of
smaller public companies;

e Continuation of PCAOB forums on auditing in the small business environment; and

¢ Provision of an additional extension of the compliance dates of the internal control

reporting requirements for non-accelerated filers.

* See, for example, letters from the Biotech Industry Association, American Electronics Association, Emerson
Electric Institute, U.S. Chamber of Commerce and Joseph A. Grundfest. These letters are available in File No. 4-
511, at http://www.sec.gov/news/press/4-511.shtml.

¥ See SEC Press Release 2006-75 (May 17, 2006), “SEC Announces Next Steps for Sarbanes-Oxley
Implementation” and PCAOB Press Release (May 17, 2006), “Board Announces Four-Point Plan to Improve
‘ Implementation of Internal Control Reporting Requirements.”




On July 11, 2006, we issued a Concept Release to seek public comment on issues that we
‘ should address in our guidance for management on how to assess internal control over financial
reporting.” In accordance with the last point in the above list, we are issuing this release to
propose an additional extension of the dates for complying with our internal control over
financial reporting requirements for domestic and foreign non-accelerated filers. As a
companion to this release, we are separately issuing a release that extends for a one-year period
the date by which foreign private issuers that are accelerated filers (but not large accelerated
filers), and that file their annual reports on Form 20-F or 40-F, must begin to comply with the
auditor attestation report portion of the internal control over financial reporting requirements.”’
As we proceed in our efforts to make the internal control reporting process more efficient
and effective, we believe that a further postponement of the compliance dates for non-
accelerated filers is appropriate. The postponement is intended to provide these filers, none of
‘ which is yet required to comply with the Section 404 requirements, with the benefit of the
management guidance that the Commission plans to issue and the recently issued COSO
guidance on understanding and applying the COSO framework, before planning and conducting
their internal control assessments. Specifically, we propose to postpone for five months (from
fiscal years ending on or after July 15, 2007 until fiscal years ending on or after December 15,
2007) the date by which non-accelerated filers must begin to include a report by management
assessing the effectiveness of the companies’ internal control over financial reporting.

Approximately 44% of the domestic companies filing periodic reports are non-accelerated filers,

% Release No. 34-54122 (July 11, 2006).

' 27 Release No. 34-54294 (Aug. 9, 2006).







2007, so we would be extending this deadline for 17 months. This proposed extension would
‘ result in all non-accelerated filers having to complete only management’s portion of the internal
control requirements in their first year of compliance with the requirements. The main purposes
of the proposed extension of the auditor attestation report requirement are:

¢ to afford non-accelerated filers and their auditors the benefit of anticipated
changes that the PCAOB makes to Auditing Standard No. 2, as approved by the
Commission, as well as any implementation guidance that the PCAOB issues
for auditors of smaller public companies;

e to save non-accelerated filers potential costs associated with the initial auditor’s
attestation to, and report on, management’s assessment of internal control over
financial reporting during the period that changes to Auditing Standard No. 2
are being considered and implemented, and the PCAOB is form iting guidance

' that will be specifically directed to auditors of smaller companies;

e to enable management of non-accelerated filers to more gradually prepare for
full compliance with the Section 404 requirements and to gain some efficiencies
in the process of reviewing and evaluating the effectiveness of internal control
over financial reporting before becoming subject to the requirement that the
auditor attest to, and report on, management’s assessment of internal control
over financial reporting (and to permit investors to see and evaluate the results
of management’s first compliance efforts); and

e to provide the Commission with the flexibility to consider any comments it

receives on the Concept Release and its subsequent proposed guidance for
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management in response to the questions related to the appropriate role of the
‘ auditor in evaluating management’s internal control assessment process.

We expect that the proposed extension of the management assessment requirement will
provide sufficient time for the Commission to issue final guidance to assist in management’s
performance of a top-down, risk-based and scalable assessment of controls over financial
reporting. If such guidance is not finalized in time to be of assistance to management of non-
accelerated filers in connection with their annual reports filed for fiscal years ending on or after
December 15, 2007, we will consider further postponing non-accelerated filers’ deadline for the
management assessment requirement. In addition, we expect that the proposed extension of the
auditor attestation report requirement will provide sufficient time for revisions to Auditing
Standard No. 2 to be proposed and finalized (including clarification of the auditor’s role in
evaluating a company’s process for assessing the effectiveness of its internal control over

' financial reporting). If Auditing Standard No. 2 has not been revised in time to be of assistance
in connection with the auditor attestation reports on management assessments for years ending
on or after December 15, 2008, we will consider further postponing the auditor attestation report
compliance dates.

Many public commenters have asserted that the internal control reporting compliance
costs are likely to be disproportionately higher for smaller public companies than larger ones,
and that the auditor’s fee represents a large percentage of those costs. Furthermore, we have

learned from public comments, including our roundtables on implementation of the internal
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a contrary conclusion in its report filed in the subsequent year, and as a result, the company’s
previous assessment is called into question). In an effort to address these concerns, we propose
to deem the management report included in the non-accelerated filer’s annual report during the
first year of compliance to be “furnished” rather than “filed.””** If we adopt this proposal, we
intend to afford similar relief to the foreign private issuers that are accelerated filers (but not
large accelerated filers), and that file their annual reports on Form 20-F or 40-F that similarly
will file only management’s report during their first year of compliance with the Section 404
requirements.”

We also propose that, until it files an annual report that includes a report by management
on the effectiveness of the company’s internal control over financial reporting, a non-accelerated
filer could continue to omit the portion of the introductory language in paragraph 4 as well as
language in paragraph 4(b) of the certification required by Exchange Act Rules 13a-14(a) and
15d-14(a)* that refers to the certifying officers’ responsibility for designing, establishing and
maintaining internal control over financial reporting for the company. This language, however,
would have to be provided in the first annual report required to contain management’s internal
control report and in all periodic reports filed thereafter. The extended compliance dates also
would apply to the provisions in Exchange Act Rules 13a-15(a) and (d) and 15d-15(a) and (d)*’

relating to the maintenance of internal control over financial reporting.

** As proposed, management’s report would not be deemed to be filed for purposes of Section 18 of the Exchange
Act or otherwise subject to the liabilities of that section, unless the issuer specifically states that the report is to be
considered “filed” under the Exchange Act or incorporates it by reference into a filing under the Securities Act or
the Exchange Act.

35 See Release No. 34-54294 (Aug. 9, 2006).

%17 CFR 13a-14(a) and 15d-14(a).

3717 CFR 13a-15(a) and (d) and 15d-15(a) and (d).
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Finally, we propose to clarify that, until a non-accelerated filer becomes subject to the

. auditor attestation report requirement, the registered public accounting firm retained by the non-
accelerated filer need not comply with the obligation in Rule 2-02(f) of Regulation S-X. Rule 2-
02(f) requires every registered public accounting firm that issues or prepares an accountant’s
report that is included in an annual report filed by an Exchange Act reporting company (other
than a registered investment company) containing an assessment by management of the
effectiveness of the company’s internal control over financial reporting to attest to, and report on,
such assessment.

The extended compliance periods that are proposed in this release would not in any way
alter requirements regarding internal control that already are in effect with respect to non-
accelerated filers, including without limitation, Section 13(b)(2) of the Exchange Act® and the
rules thereunder.

. Request for Comment:

We request and encourage any interested person to submit comments regarding the

proposed extension of the compliance dates described above. In particular, we solicit comment
on the following questions:

o Is it appropriate to provide a further extension of the compliance dates of the internal
control over financial reporting requirements for non-accelerated filers? If so, are the
proposed extensions for compliance with management and auditor attestation report
requirements appropriate in length or should they be shorter or longer than proposed?

Should the Commission consider a further extension if the revisions to Auditing Standard

. *15U.S.C. 78m(b)(2).
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No. 2 and the release of guidance for management are not completed in sufficient time to
permit issuers and auditors to rely on them?

Is it appropriate to implement sequentially the requirements of Section 404(a) and (b) of
the Sarbanes-Oxley Act, as proposed, so that a non-accelerated filer would only have to
include management’s internal control assessment in the annual report that it files for its
first fiscal year ending on or after December 15, 2007 and would not have to begin
providing an accompanying auditor’s attestation report until it files an annual report for a
fiscal year ending on or after December 15, 2008?

Would the phasing-in of the management assessment requirement and auditor attestation
report requirement make the ultimate application of Auditing Standard No. 2 more or less
efficient and effective?

Is it appropriate to deem the management report on internal control over financial
reporting to be “furnished” rather than “filed” during the first year of a non-accelerated
filer’s compliance with the Section 404 requirements? If so, is it also appropriate to take
the same action during the first year of compliance with the Section 404 requirements by
a foreign private issuer that is an accelerated filer, but not a large accelerated filer, and
that files its annual reports on Form 20-F or 40-F?

Would management’s assessment of internal control over financial reporting provide
meaningful disclosure to investors, independent of the auditor attestation report? Is there
an increased risk that management will fail to identify a material weakness in the
company’s internal control over financial reporting, and if so, do the potential benefits of
the proposal outweigh this risk?

Are the proposed extensions in the best interests of investors?
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¢ Should we require a non-accelerated filer to disclose in its annual report that
management’s assessment has not been attested to by the auditor during the year that the
audit attestation report is not required?

e Simultaneously with the publication of this release, we are issuing a separate release to
extend the date by which a foreign private issuer that is an accelerated filer (but not a
large accelerated filer), and that files its annual reports on Form 20-F or 40-F, must begin
to comply with the auditor attestation report portion of the Section 404 requirements. Is
there any additional relief or guidance that we should consider specifically with respect to
foreign private issuers?

III.  Proposed Transition Period for Compliance with the Internal Control Over
Financial Reporting Requirements by Newly Public Companies

In the future, after all types of Exchange Act reporting companies (i.e. large accelerated
filers, accelerated filers and non-accelerated filers) are required to comply fully with the internal
control reporting provisions, any company undertaking an initial public offering or registering a
class of securities under the Exchange Act for the first time will be required to comply fully with
our internal control reporting requirements as of the end of the fiscal year in which it becomes a
public company. If the initial public offering or Exchange Act registration occurs in close
proximity to the company’s fiscal year end, the need to prepare for compliance with the internal
control over financial reporting requirements therefore will arise very rapidly after the company
becomes public. For a foreign private issuer, this requirement also might quickly follow its
having had to prepare, for the first time, a reconciliation to U.S. GAAP.”

For many companies, preparation of the first annual report on Form 10-K, 10-KSB, 20-F

or 40-F is a comprehensive process involving the audit of financial statements, compilation of

% See Item 17 or 18 of Form 20-F.

17




information that is responsive to many new public disclosure requirements and review of the
report by the company’s executive officers, board of directors and legal counsel. Requiring a
newly public company and its auditor to also complete the management report and auditor
attestation report on the effectiveness of the company’s internal control over financial reporting
within the same timeframe might impose undue burdens on this process. In addition, we are
concerned that this requirement could affect a company’s decision to undertake an initial public
offering or to list a class of its securities on a U.S. exchange or a company’s timing decisions
with regard to such an offering or listing. During our roundtable on May 10, 2006, we received
comments indicating that some private companies are more likely to consider alternative capital
markets in view of the regulatory hurdles that newly public companies face in the U.S.** We
believe that the current due date for filing the first Section 404 reports may exacerbate that
disincentive.

A transition period also would alleviate reporting burdens imposed on some foreign
companies that become subject to the Exchange Act reporting requirements solely by virtue of
their registration of securities under the Securities Act in connection with an exchange offer for
the securities of, or business combination with, another foreign company that does not have
securities registered with the Commission.*' Under Section 15(d) of the Exchange Act and
related rules, the foreign private issuer that files a Securities Act registration statement in

connection with the acquisition must file at least one annual report after the effective date of the

# Noreen Culhane, Peter Lyons, Robert Pozen and David Warren were among those making this observation at the
roundtable, The roundtable webcast is archived at http://www.connectlive.com/events/secicr2006. See also the
letter from Stephan Stephanov available in File No. 4-511 at http://www.sec.gov/news/press/4-511.shtml.

“I Although Rule 802 [17 CFR 230.802] under the Securities Act of 1933 [15 U.S.C. 77a et seq.] provides an
exemption from Securities Act registration for certain securities offerings by foreign private issuers in connection
with an exchange offer or business combination, a transaction that does not meet all of the conditions for reliance on
the exemption must be registered under the Securities Act, typically on Form F-4 [17 CFR 239.34].
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registration statement before becoming eligible to terminate its periodic filing obligations.
Under existing rules, the foreign private issuer would have to include the management and
auditor reports on internal control over financial reporting in the only annual report that the
foreign private issuer ever files with the Commission.*” The proposed transition period similarly
would alleviate reporting burdens imposed on domestic companies that become subject to
Section 15(d) after filing a Securities Act registration statement but are eligible to terminate their
periodic filing obligations after filing just one annual report.

In light of these concerns, we think that it may be appropriate to provide a transition
period for newly public companies. Under the proposed amendments, a newly public company
would not need to comply with our internal control over financial reporting requirements in the
first annual report that it is required to file with the Commission.* Rather, the company would
begin to comply with these requirements in the second annual report that it files with the
Commission.

We believe that providing additional time for newly public companies to conduct their
first assessment of internal control should benefit investors by making implementation of the
internal control reporting requirements more effective and efficient and reducing some of the
costs that these companies face in their first year as a public company. We also believe that the
proposed transition period would remove a possibility that our rules may unnecessarily interfere
with companies’ business decisions regarding the timing and use of resources relating to their
initial U.S. listings or public offerings. Like the proposed extension for non-accelerated filers,

the proposed transition period for newly public companies would not in any way alter

*2 As a result, the current rules may serve as a disincentive to extend offers of securities in connection with a
business acquisition transaction on a registered basis.

* Proposed Instruction 1 to Item 308 of Regulation S-B and S-K, Item 15 of Form 20-F, and General Instruction
B(6) of Form 40-F, and Rules 13a-15(c) and (d) and 15d-15(c) and (d), as we proposed to revise them.
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‘ requirements regarding internal control that already are in effect with respect to all Exchange Act
reporting companies, including without limitation, Section 13(b)(2) of the Exchange Act* and
the rules thereunder.

Request for Comment

We request and encourage any interested person to submit comments regarding the
proposed transition period for compliance with the internal control over financial reporting
requirements.

e Do the timing requirements for initial compli. ce with the internal control reporting
requirements make it overly burdensome or costly to undertake an initial public offering
or public listing in the U.S.? Do they otherwise discourage companies from undertaking
initial public offerings or seeking public listii s in the U.S.? Is the proposed relief

‘ appropriate and in the interest of investors? Is some other type of relief appropriate?

e Should newly public companies, or a subgror  of newly public companies, be given
additional time after going public before they are required to include management and
auditor attestation reports on internal control over financial reporting in their annual
reports filed with the Commission? If so, how much time? Should we propose a
transition period only for companies that become public in the third or fourth quarter of
their fiscal year?

e As an alternative to the proposed transition period, should we require a newly public
company to include management’s assessment, but not the auditor’s attestation report on

management’s assessment in the first annual report that the company is required to file?

. *15U.8.C. 78m(b)(2).
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‘ e  Would the proposed transition period allow newly public companies to complete their
internal control reporting processes more efficiently and effectively? Would it improve
the quality of internal control reporting by newly public companies?
IV.  Paperwork Reduction Act

In connection with our original proposal and adoption of the rule and form amendments
implementing the Section 404 requirements, we submitted a request for approval of the
“collection of information” requirements contained in the amendments to the Office of
Management and Budget (“OMB”) in accordance with the Paperwork Reduction Act of 1995
(“PRA”).* OMB approved these requirements.
V. Cost-Benefit Analysis

A. Benefits

‘ The proposed extension of the compliance dates is intended to make implementation of

the internal control reporting requirements more efficient and cost-effective for non-accelerated
filers. The proposed extension would postpone for five months (from fiscal years ending on or
after July 15, 2007 until fiscal years ending on or after December 15, 2007) the date by which
non-accelerated filers must begin to include a report by management assessing the effectiveness
of the companies’ internal control over financial reporting. Based on our estimates, we believe
that fewer than 15% of all non-accelerated filers have a fiscal year ending between July 15, 2007,
and December 15, 2007. In addition, under the proposed extension, a non-accelerated filer
would not have to include an auditor attestation report on management’s assessment of internal

control over financial reporting until it files an annual report for its first fiscal year ending on or

‘ 44 U.S.C. 3501 et seq. and 5 CFR 1320.11.
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after December 15, 2008. This would result in all non-accelerated filers having to complete only

management’s assessment in their first year of compliance with the Section 404 requirements.

We believe that the following benefits would flow from an additional postponement of the dates

by which non-accelerated filers must comply with the internal control reporting requirements:

auditors of non-accelerated filers would have more time to conform their initial
attestation reports on management’s assessment of internal control over
financial reporting to the changes that the PCAOB anticipates making to
Auditing Standard No. 2 (as approved by the Commission) and other actions
that the PCAOB intends to take as described above;

non-accelerated filers would save costs associated with their initial audit of
internal control over financial reporting while changes to the auditing standard
are being considered and implemented and the PCAOB is developing, or
facilitating the development of, additional guidance that will be specifically
directed to auditors of smaller public companies;

management of non-accelerated filers could begin the process of assessing the
effectiveness of internal control over financial reporting before their auditors
attest to such assessment (and investors could begin to see and evaluate the
results of these initial efforts); and

non-accelerated filers with a fiscal year ending between July 15, 2007 and
December 15, 2007 would have additional time to consider the management
guidance to be issued by the Commission and recently issued COSO guidance
on understanding and applying the COSO framework, before planning and

conducting their first internal control assessment.
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‘ smooth the significant cost spike that many accelerated filers have experienced in the first year

of compliance.

We think that benefits of the proposed transition for newly public companies include the

following:

B.

companies that are going public would be able to concentrate on their initial
securities offering without the additional burden of becoming subject to the
Section 404 requirements soon after the offering;

newly public companies would be able to prepare their first annual report without
the additional burden of having to comply with the Section 404 requirements at
the same time;

the quality of newly public companies’ first compliance efforts may improve due
to the additional time that the companies would have to prepare to satisfy the
Section 404 requirements; and

the proposed transition period would eliminate any incentive that the current rules
may create for a company that plans to go public to time its initial public offering
to defer compliance with the Section 404 requirements for as long as possible
after the offering.

Costs

Under the proposals, investors in companies that are non-accelerated filers will have to

wait longer to review an attestation report by the companies’ auditor on management’s

assessment of internal control over financial reporting. The proposals may create a risk that,

without the auditor’s attestation to management’s assessment process, some issuers may

conclude that the company’s internal control over financial reporting is effective without
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conducting an assessment that is as thorough, careful and as appropriate to the 1ssuers’
circumstances as they would conduct if the auditor were involved.

Another potential cost in the form of increased litigation risk may be created by the
proposed phasing-in of the auditor’s attestation report on management’s assessment if, in year
one, management concludes that the company’s internal control over financial reporting is
effective, but the auditor comes to a contrary conclusion the following year, thereby calling into
question management’s earlier conclusion. We have tried to mitigate that risk by proposing that
the management report be furnished to, rather than filed with, the Commission in the first year of
compliance.

A potential cost of the proposed transition for newly public companies is that investors
may be subject to uncertainty as to the effectiveness of a newly public company’s internal
control over financial reporting for a longer period of time than under current requirements.

We request comment on the costs and benefits of the proposed extension and
amendments to the internal control over financial reporting requirements, including any costs
and benefits that we have not identified but that we should consider.

VI.  Consideration of Impact on the Economy, Burden on Competition and Promotion of
Efficiency, Competition and Capital Formation

For purposes of the Small Business Regulatory Enforcement Fairness Act of 1996, or
"SBREFA,"* we solicit data to determine whether the proposals constitute a "major”
rule. Under SBREFA, a rule is considered "major" where, if adopted, it results or is
likely to result in:

e An annual effect on the economy of $100 million or more (either in the form of an
increase or a decrease);

5 U.S.C. 801 et seq.
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‘ e A major increase in costs or prices for consumers or individual industries; or
o Significant adverse effects on competition, investment or innovation.

We request comment on the potential impact of the proposals on the economy on an
annual basis. Commenters are requested to provide empirical data and other factual support for
their views if possible. Section 23(a)(2) of the Exchange Act* also requires us, when adopting
rules under the Exchange Act, to consider the impact that any new rule would have on
competition. In addition, Section 23(a)(2) prohibits us from adopting any rule that would impose
a burden on competition not necessary or appropriate in furtherance of the purposes of the
Exchange Act.

We expect the proposed extension of compliance dates, if adopted, to increase efficiency
and enhance capital formation, and thereby benefit investors, by providing more time for non-

‘ accelerated filers to prepare for compliance with the Section 404 requirements and affording
these filers the opportunity to consider implementation guidance that is specifically tailored to
smaller public companies. We further expect a more gradual phase-in of the management
assessment and auditor attestation report requirements over a two-year period, rather than
requiring non-accelerated filers to fully comply with both requirements in their first compliance
year, to make the implementation process more efficient and less costly for non-accelerated
filers. It is possible that a competitive impact could result from the differing treatment of non-
accelerated filers and larger companies that already have been complying with the Section 404
requirements, but we do not expect that the proposals will have any measurable effect on

competition.

‘ 15 U.S.C. 78w(a).
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The proposed transition period for newly public companies should increase efficiency
and enhance capital formation by enabling these companies to concentrate on the initial
securities offering process, if they are becoming subject to the Exchange Act reporting
requirements by virtue of a public securities offering, and to prepare their first annual reports
without the additional burden of complying with the Section 404 requirements. The provision of
additional time for newly public companies to prepare for compliance with the internal control
over financial reporting requirements may lead to increased quality of the companies’ initial
compliance efforts.

In addition, the current requirements might provide an incentive for private companies to
time their public offerings so as to maximize the length of time that they will have after going
public before having to comply with the Section 404 requirements. The proposal toa »w newly
public 'companies to defer compliance with these requirements until they file their second annual
report with the Commission would eliminate this incentive. This would enhance capital
formation by allowing companies to time their offerings to raise the most capital rather than to
avoild a compliance requirement. In reducing regulatory burdens for newly public companies,
we may also increase the attractiveness of the U.S. markets to foreign companies.

We solicit public comment that will assist us in assessing the impact that the proposals
could have on competition, efficiency and capital formation.

VII. Initial Regulatory Flexibility Analysis

This Initial Regulatory Flexibility Analysis (“IRFA”) has been prepared in accordance

with the Regulatory Flexibility Act.”® This IRFA relates to proposed amendments to extend the

compliance dates applicable to non-accelerated filers for certain internal control over financial

05U.8.C. 603.
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reporting requirements in Rules 13a-14, 15d-14, 13a-15 and 15d-15 under the Securities
Exchange Act of 1934, Items 308(a) and (b) of Regulations S-K and S-B, Rule 2-02(f) of
Regulation S-X, Item 15 of Form 20-F and General Instruction B of Form 40-F. These
amendments require Exchange Act reporting companies, other than registered investment
companies, to include in their annual reports a report of management on the company’s internal
control over financial reporting. These amendments also require the registered public accounting
firm that issues an audit report on the company’s financial statements to attest to, and report on,
management’s assessment.

Non-accelerated filers currently are scheduled to begin to comply with the management’s
assessment and auditor attestation report requiremenfs for their first fiscal year ending on or after
July 15,2007. We propose to extend this compliance date with respect to the management’s
assessment portion of these requirements for five months, so that a non-accelerated filer would
begin including a report by management on the company’s internal control over financial
reporting in the annual report that it files for its first fiscal year ending on or after December 15,
2007. Furthermore, we propose to extend the compliance date with respect to the auditor
attestation report portion of these requirements so that a non-accelerated filer would need to
begin including an auditor’s attestation report on management’s assessment of the company’s
internal control over financial reporting in the annual report that it files for its first fiscal year
ending on or after Dece@ber 15, 2008.

This IRFA also relates to a proposed transition period for compliance with the internal
control over financial reporting requirements by newly public companies. Under the proposed
amendments, a newly public company would not need to comply with our internal control over

financial reporting requirements until after it has been subject to the reporting requirements of
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Section 13(a) or 15(d) of the Exchange Act for at least 12 months, and has filed at least one
annual report with the Commission.

A. Reasons for the Proposed Action

The Commission and the PCAOB plan a series of actions that will result in the issuance
of new guidance to aid companies and auditors in performing their evaluations of internal contro]
over financial reporting. The proposed extension is designed to afford non-accelerated filers
additional time to consider this planned guidance and the new guidance for smaller companies
regarding application of the COSO Framework. The proposed transition period for newly public
companies would eliminate the need for a public company with the Section 404 requirements in
the first annual report that it files with the Commission.

B. Objectives

The proposed amendments aim to further the goals of the Sarbanes-Oxley Act to enhance
the quality of public company disclosure concerning the company’s internal control over
financial reporting and increase investor confidence in the financial markets.

C. Legal Basis

We are issuing the proposals under the authority set forth in Sections 12, 13, 15 and 23 of
the Exchange Act.

D. Small Entities Subject to the Proposed Revisions

The proposed changes would affect some issuers that are small entities. Exchange Act
Rule 0-10(a)* defines an issuer, other than an investment company, to be a “small business” or
“small organization” if it had total assets of $5 million or less on the last day of its most recent

fiscal year. We estimate that there are approximately 2,500 issuers, other than registered

5117 CFR 240.0-10(a).
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investment companies, that may be considered small entities. The proposed extensions would
apply to any small entity that is subject to Exchange Act reporting requirements.

E. Reporting, Recordkeeping, and other Co1 >liance Requirements

The proposed compliance date extensions would alleviate reporting and compliance
burdens by postponing the date by which non-accelerated filers with a fiscal year end between
July 15, 2007 and December 15, 2007 must begin to comply with the internal control over
financial reporting requirements, and by eliminating the requirement for all non-accelerated filers
that they must include an auditor’s report on internal control over financial reporting in their
annual report during their initial year of compliance with the internal control over financial
reporting requirements.

The proposed transition for newly public companies also would alleviate reporting and
compliance burdens. We are concerned that requiring a newly public company and its auditor to
complete the management report and auditor attestation re Hrt on the effectiveness of the
company’s internal control over financial reporting within 1e same timeframe that it is preparing
its first annual report might impose undue burdens on this process. In addition, we are concerned
that the requirement that a newly public company must begin to comply with the Section 404
requirements in the first annual report that it files could affect a company’s decision to undertake
an initial public offering or to list a class of its securities on a U.S. exchange or a company’s
timing decisions with regard to such an offering or listing.

F. Duplicative, Overlapping, or Conflicting Federal Rules

The internal control over financial reporting requirements, as they apply to any small

entities, do not duplicate, overlap, or conflict with other federal rules.
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G. Significant Alternatives

The Regulatory Flexibility Act directs us to consider alternatives that would accomplish
our stated objectives, while minimizing any significant adverse impact on small entities. In
connection with the proposed extension, we considered the following alternatives:

e Establishing different compliance or reporting requirements or timetables that take

into account the resources available to small entities;

e Clarifying, consolidating or simplifying compliance and reporting requirements under

the rules for small entities;

e Using performance rather than design standards; and

e Exempting small entities from all or part of the requirements.

We are not proposing a complete and permanent exemption for small entities from
coverage of the Section 404 requirements. However, the proposed amendments would establish
a different compliance and reporting timetable for small entities and provide additional time for
newly public companies to prepare to comply with the internal control over financial reporting
requirements. We believe that the proposed amendments would promote the primary goal of
enhancing the quality of reporting and increasing investor confidence in the fairness and integrity
of the securities markets. The proposed extensions are designed to provide companies that are
non-accelerated filers with sufficient time to consider any guidance issued by us and other
entities, such as COSO, before planning and conducting their internal control assessments, and to
consider the revisions to Auditing Standard No. 2 that we expect to be issued by the PCAOB and
approved by the Commission. The proposed amendments, our forthcoming management

guidance, and the revisions to Auditing Standard No. 2 should make implementation of the
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‘ internal control reporting requirements more effective and efficient for non-accelerated filers and

newly pﬁblic companies.

H. Solicitation of Comments

We encourage the submission of comments with respect to any aspect of this Initial
Regulatory Flexibility Analysis. In particular, we request comments regarding:

¢ the number of small entity issuers that may be affected by the proposed extension;

e the existence or nature of the potential impact of the proposed extension on small entity
issuers discussed in the analysis; and

¢ how to quantify the impact of the proposed extension.

Commenters are asked to describe the nature of any impact and provide empirical data
supporting the extent of the impact. Such comments will be considered in the preparation of the
Final Regulatory Flexibility Analysis, if the proposed revisions are adopted, and will be placed in
the same public file as comments on the proposed amendments themselves.

VIII. Statutory Authority and Text of the Amendments

The amendments described in this release are being proposed under the authority set forth

in Sections 12, 13, 15 and 23 of the Exchange Act.
List of Subjects
17 CFR Part 210

Accountants, Accounting, Reporting and recordkeeping requirements, Securities.
17 CFR Part 228

Reporting and recordkeeping requirements, Securities, Small businesses.

17 CFR Parts 229, 240 and 249

Reporting and recordkeeping requirements, Securities.
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TEXT OF AMENDMENTS

For the reasons set out in the preamble, the Commission proposes to amend title 17,
chapter 11, of the Code of Federal Regulations as follows:
PART 210 - FORM AND CONTENT OF AND REQUIREMENTS FOR FINANCIAL
STATEMENTS, SECURITIES ACT OF 1933, SECURITIES EXCHANGE ACT OF 1934,
PUBLIC UTILITY HOLDING COMPANY ACT OF 1935, INVESTMENT COMPANY
ACT OF 1940, INVESTMENT ADVISERS ACT OF 1940, AND ENERGY POLICY AND
CONSERVATION ACT OF 1975

1. The authority citation for Part 210 continues to read, in part, as follows:
Authority: 15 U.S.C. 771, 77g, 77h, 77j, 77s, 77z-2, 772-3, 77aa(25), 77aa(26), 78c, 78j-1, 78],
78m, 78n, 780(d), 78q, 78u-5, 78w(a), 7811, 78mm, 79¢(b), 79k(a), 791, 79t(a), 80a-8, 80a-20,
80a-29, 80a-30, 80a-31, 80a-37(a), 80b-3, 80b-11, 7202 and 7262 et seq., unless otherwise noted.

2. Section 210.2-02T is amended by:

a. redesignating existing paragraph (b) as paragraph (c).

b. revising newly redesignated paragraph (c).

b. adding new paragraph (b).

The addition and revision read as follows:

§210.2-02T Accountants’ reports and attestation reports on management’s assessment of
internal control over financial reporting.

(a) * kK

(b) The requirements of Section 210.2-02(f) shall not apply to a registered public
accounting firm that issues or prepares an accountant’s report that is included in
an annual report filed by a registrant that is neither a “large accelerated filer” nor
an “accelerated filer,” as those terms are defined in §240.12b-2 of this chapter, for
a fiscal year ending on or after December 15, 2007 but before December 15,

2008.

33




(c) This temporary section will expire on June 30, 2009.

* x  k k%

PART 228 - INTEGRATED DISCLOSURE SYSTEM FOR SMALL BUSINESS ISSUERS

3. The authority citation for Part 228 continues to read, in part, as follows:

Authority: 15 U.S.C. 77e, 771, 77g, 77h, 77}, 77k, 77s, 772-2, 772-3, 77aa(25), 77aa(26),
77ddd, 77eee, 77ggg, 77hhh, 77j3j, 77nnn, 77sss, 781, 78m, 78n, 780, 78u-5, 78w, 7811, 78mm,
80a-8, 80a-29, 80a-30, 80a-37, 80b-11, 7201 et seq., and 18 U.S.C. 1350, unless otherwise noted.

* * * * *

4, Section 228.308 is amended by:

a. adding an “s” to the word “instruction” in the descriptive heading at the end of the
Section.

b. redesignating the existing instruction to Item 308 as Instruction 2.

c. adding new Instruction 1.

d. adding Section 228.308T after Section 228.308.
The additions read as follows:

§228.308 (Item 308) Internal control over financial reporting.

*k % * e *

1. A small business issuer need not comply with paragraphs (a), (b) and (c) of this Item
until it previously has been required to file an annual report pursuant to section 13(a) or 15(d) of

the Act (15 U.S.C. 78m or 780(d)).

§228.308T (Item 308T) Internal control over financial reporting.
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Note to Item 308T: This is a special temporary section that applies only to an annual

report filed by the small business issuer for a fiscal year ending on or after December 15, 2007

but before December 15, 2008.

(a) Management's annual report on internal control over financial reporting. Provide a

report of management on the small business issuer’s internal control over financial reporting (as
defined in §240.13a-15(f) or §240.15d-15(f) of this chapter). This report shall not be deemed to
be filed for purposes of Section 18 of the Exchange Act or otherwise subject to the liabilities of
that section, unless the small business issuer specifically states that the report is to be considered
“filed” under the Exchange Act or incorporates it by reference into a filing under the Securities
Act or the Exchange Act. The report must contain:

(1) A statement of management's responsibility for establishing and maintaining adequate
internal control over financial reporting for the small business issuer;

(2) A statement identifying the framework used by management to evaluate the effectiveness
of the small business issuer’s internal control over financial reporting as required by paragraph
(c) of §240.13a-15 or §240.15d-15 of this chapter; and

(3) Management's assessment of the effectiveness of the small business issuer’s internal
control over financial reporting as of the end of the registrant's most recent fiscal year, including
a statement as to whether or not internal control over financial reporting is effective. This
discussion must include disclosure of any material weakness in the small business issuer’s
internal control over financial reporting identified by management. Management is not
permitted to conclude that the small business issuer’s internal control over financial reporting is
effective if there are one or more material weaknesses in the small business issuer’s internal

control over financial reporting.

35




(b) Changes in internal control over financial reporting. Disclose any change in the small

business issuer’s internal control over financial reporting identified in connection with the
evaluation required by paragraph (d) of §240.13a-15 or §240.15d-15 of this chapter that occurred
during the small business issuer’s last fiscal quarter (the registrant's fourth fiscal quarter in the
case of an annual report) that has materially affected, or is reasonably likely to materially affect,
the small business issuer’s internal control over financial reporting.

Instructions to paragraphs (a) and (b) of Item 308T

1. A small business issuer need not comply with paragraphs (a) and (b) of this Item until
it previously has been required to file an annual report pursuant to section 13(a) or 15(d) of the
Act (15 U.S.C. 78m or 780(d)).

2. The small business issuer must maintain evidential matter, including documentation to
provide reasonable support for management’s assessment of the effectiveness of the small
business issuer’s internal control over financial reporting.

(c) This temporary Item 308T, and accompanying note and instructions, will expire on

June 30, 2009.

PART 229 —- STANDARD INSTRUCTIONS FOR FILING FORMS UNDER
SECURITIES ACT OF 1933, SECURITIES EXCHANGE ACT OF 1934 AND ENERGY
POLICY AND CONSERVATION ACT OF 1975 - REGULATION S-K
5. The authority citation for Part 229 continues to read, in part, as follows:
Authority: 15 U.S.C. 77e, 771, 77g, 77h, 77}, 77k, 77s, 772-2, 77z-3, 77aa(25), 77aa(26),
77ddd, 77eee, 77ggg, 77hhh, 77ii1, 77jjj, 77nnn, 77sss, 78¢, 781, 78j, 781, 78m, 78n, 780, 78u-5,
78w, 7811, 78mm, 79e, 79j, 79n, 79t, 80a-8, 80a-9, 80a-20, 80a-29, 80a-30, 80a-31(c), 80a-37,

80a-38(a), 80a-39, 80b-11 and 7201 et seq.; and 18 U.S.C. 1350, unless otherwise noted.
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6. Section 229.308 is amended by:

a. adding an “s” to the word “instruction” in the descriptive heading at the end of the
section.

b. redesignating the existing instruction to Item 308 as Instruction 2.

C. adding new Instruction 1.

d. adding section 229.308T after section 229.308.
The additions read as follows:
§229.308 (Item 308) Internal control over financial reporting.
* %k k%
1. A registrant need not comply with paragraphs (a), (b) and (c) of this Item until it
previously has been required to file an annual report pursuant to section 13(a) or 15(d) of the Act

(15 U.S.C. 78m or 780(d)).

§229.308T (Item 308T) Internal control over financial reporting.

Note to Item 308T: This is a special temporary section that applies only to a registrant

that is neither a “large accelerated filer” nor an “accelerated filer” as those terms are defined in
§240.12b-2 of this chapter and only with respect to an annual report filed by the registrant for a
fiscal year ending on or after December 15, 2007 but before December 15, 2008.

(a) Management's annual report on internal control over financial reporting. Provide a

report of management on the registrant's internal control over financial reporting (as defined in
§240.13a-15(f) or §240.15d-15(f) of this chapter). This report shall not be deemed to be filed for
purposes of Section 18 of the Exchange Act or otherwise subject to the liabilities of that section,

unless the registrant specifically states that the report is to be considered “filed” under the
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Exchange Act or incorporates it by reference into a filing under the Securities Act or the
Exchange Act. The report must contain:

(1) A statement of management's responsibility for establishing and maintaining adequate
internal control over financial reporting for the registrant;

(2) A statement identifying the framework used by management to evaluate the effectiveness
of the registrant's internal control over financial reporting as required by paragraph (c) of
§240.13a-15 or §240.15d-15 of this chapter; and

(3) Management's assessment of the effectiveness of the registrant's internal control over
financial reporting as of the end of the registrant's most recent fiscal year, including a statement
as to whether or not internal control over financial reporting 1s effective. This discussion must
include disclosure of any material weakness in the registrant's internal control over financial
reporting identified by management. Management is not permitted to conclude that the
registrant's internal control over financial reporting is effective if there are one or more material
weaknesses in the registrant's internal control over financial reporting.

(b) Changes in internal control over financial reporting. Disclose any change in the

registrant's internal control over financial reporting identified in connection with the evaluation
required by paragraph (d) of §240.13a-15 or §240.15d-15 of this chapter that occurred during the
registrant's last fiscal quarter (the registrant's fourth fiscal quarter in the case of an annual report)
that has materially affected, or is reasonably likely to materially affect, the registrant's internal
control over financial reporting.

Instructions to paragraphs (a) and (b) of Item 308T
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1. A registrant need not comply with paragraphs (a) and (b) of this Item until it
previously has been required to file an annual report pursuant to section 13(a) or 15(d) of the Act
(15 U.S.C. 78m or 780(d)).

2. The registrant must maintain evidential matter, including documentation to provide
reasonable support for management’s assessment of the effectiveness of the registrant’s internal
control over financial reporting.

(c) This temporary Item 308T, and accompanying note and instructions, will expire on

June 30, 2009.

PART 240 - GENERAL RULES AND REGULATIONS, SECURITIES EXCHANGE
ACT OF 1934

7. The authority citation for Part 240 continues to read, in part, as follows:

Authority: 15 U.S.C. 77¢, 774, 77g, 77, 77s, 77z-2, 77z-3, T7eee, 77ggg, 77nnn, 77sss,
77ttt, 78c, 78d, 78e, 781, 78g, 781, 78, 78)-1, 78k, 78k-1, 781, 78m, 78n, 780, 78p, 78q, 78s, 78u-
5, 78w, 78x, 7811, 78mm, 79q, 79t, 80a-20, 80a-23, 80a-29, 80a-37, 80b-3, 80b-4, 80b-11 and
7201 et seq.; and 18 U.S.C. 1350, unless otherwise noted.

* ok ok ok %

8. Section 240.13a-14 is amended by adding a sentence at the end of paragraph (a).

The addition reads as follows:

(a) * * * The principal executive and principal financial officers of an issuer may omit
the portion of the introductory language in paragraph 4 as well as language in paragraph 4(b) of
the certification that refers to the certifying officers’ responsibility for designing, establishing

and maintaining internal control over financial reporting for the issuer until the issuer becomes
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subject to the internal control over financial reporting requirements in §240.13a-15 or 240.15d-

15 of this chapter.

9. Section 240.13a-15 is amended by revising the first sentences in both paragraphs
(c) and (d).
The revisions read as follows:

§240.13a-15 Controls and procedures.

(¢) The management of each such issuer that previously has been required to file an
annual report pursuant to section 13(a) or 15(d) of the Act (15 U.S.C. 78m(a) or 780(d)), other
than an investment company registered under section 8 of the Investment Company Act of 1940,
must evaluate, v-*"1 the participation of the issuer’s principal executive and principal financial
officers, or persons performing similar functions, the effectiveness, as of the end of each fiscal
year, of the issuer’s internal control over financial reporting. * * *

(d) The management of each such issuer that previously has been required to file an
annual report pursuant to section 13(a) or 15(d) of the Act (15 U.S.C. 78m(a) or 780(d), other
than an investment company registered under section § of the Investment Company Act of 1940,
must evaluate, with the participation of the issuer’s principal executive and principal financial
officers, or persons performing similar functions, any change in the issuer’s internal control over
financial reporting, that occurred during each of the issuer’s fiscal quarters, or fiscal year in the
case of a foreign private issuer, that has materially affected, or is reasonably likely to materially

affect, the issuer’s internal control over financial reporting. * * *

* * * * *
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10. Section 240.15d-14 is amended by adding a sentence at the end of paragraph (a).
The addition reads as follows:

(a) * * * The principal executive and principal financial officers of an issuer may omit

~ the portion of the introductory language in paragraph 4 as well as language in paragraph 4(b) of

the certification that refers to the certifying officers’ responsibility for designing, establishing
and maintaining internal control over financial reporting for the issuer until the issuer becomes
subject to the internal control over financial reporting requirements in §240.13a-15 or 240.15d-

15 of this chapter.

11. Section 240.15d-15 is amended by revising the first sentences of both paragraphs
(c) and (d).

The revisions read as follows:

§240.15d-15 Controls and procedures.
* ok % k%

(c) The management of each such issuer that previously has been required to file an
annual report pursuant to section 13(a) or 15(d) of the Act (15 U.S.C. 78m(a) or 780(d)), other
than an investment company registered under section 8 of the Investment Company Act of 1940,
must evaluate, with the participation of the issuer’s principal executive and principal financial
officers, or persons performing similar functions, the effectiveness, as of the end of each fiscal
year, of the issuer’s internal control over financial reporting. * * *

(d) The management of each such issuer that previously has been required to file an

annual report pursuant to section 13(a) or 15(d) of the Act (15 U.S.C. 78m(a) or 780(d)), other
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than an investment company registered under section § of the Investment Company Act of 1940,
. must evaluate, with the participation of the issuer’s principal executive and principal financial
officers, or persons performing similar functions, any change in the issuer’s internal control over
financial reporting, that occurred during each of the issuer’s fiscal quarters, or fiscal year in the
case of a foreign private issuer, that has materially affected, or is reasonably likely to materially
affect, the issuer’s internal control over financial reporting. * * *
* * * *k *
PART 249 - FORMS, SECURITIES EXCHANGE ACT OF 1934
12. The authority citation for Part 249 continues to read, in part, as follows:

Authority: 15 U.S.C. 78a et seq. and 7201 et seq.; and 18 U.S.C. 1350, unless otherwise

noted.

‘ 13.  Form 10-KSB (referenced in §249.310b) is amended by adding temporary Item
8A(T) to Part II after Item 8A.

The addition reads as follows:

Note: The text of Form 10-KSB does not, and this amendment will not, appear in
the Code of Federal Regulations.

Form 10-KSB
* * * ES E3

PART I

Item 8A(T). Controls and procedures.
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(a) Furnish the information required by Items 307 and 308T of Regulation S-B (17 CFR
228.307 and 228.308T) with respect to an annual report that the small business issuer is required
to file for a fiscal year ending on or after December 15, 2007 but before December 15, 2008.

(b) This temporary Item 8A(T) will expire on June 30, 2009.

* * * * *

14.  Form 10-K (referenced in §249.310) is amended by adding temporary Item 9A(T)
to Part II following Item 9A.

The addition reads as follows:

Note: The text of Form 10-K does not, and this amendment will not, appear in the
Code of Federal Regulations.

Form 10-K

Item 9A(T). Controls and procedures.

(a) If the registrant is neither a large accelerated filer nor an accelerated filer as those
terms are defined in §240.12b-2 of this chapter, furnish the information required by Items 307
and 308T of Regulation S-K (17 CFR 229.307 and 229.308T) with respect to an annual report
that the registrant is required to file for a fiscal year ending on or after December 15, 2007 but
before December 15, 2008.

(b) This temporary Item 9A(T) will expire on June 30, 2009.

* * * * *

15. Form 20-F (referenced in §249.220f), Part II, 1s amended by:
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‘ a. adding an “s” to the word “Instruction” in the descriptive heading at the end of Item
15.
b. redesignating the existing Instruction to Item 15 as Instruction 2.
C. adding new Instruction 1 to Item 15.
d. revising Item 15T.

The additions and revision read as follows.

Note: The text of Form 20-F does not, and this amendment will not, appear in the
Code of Federal Regulations.

FORM 20-F

‘ Item 15. Controls and Procedures.

1. An issuer need not comply with paragraphs (b), (c) and (d) of this Item until it
previously has been required to file an annual report pursuant to Section 13(a) or 15(d) of the Act

(15 U.S.C. 78m(a) or 780(d)).

Item 15T. Controls and Procedures.

Note to Item 15T: This is a special temporary section that applies instead of Item 15 only

to: (1) an issuer that is an “accelerated filer,” but not a “large accelerated filer,” as those terms
are defined in §240.12b-2 of this chapter and only with respect to an annual report that the issuer

is required to file for a fiscal year ending on or after July 15, 2006 but before July 15, 2007; or

44




(2) anissuer that is neither a “large accelerated filer” or an “accelerated filer” as those
terms are defined in §240.12b-2 of this chapter and only with respect to an annual report that the
issuer is required to file for a fiscal year ending on or after December 15, 2007 but before

December 15, 2008.

(a) Disclosure Controls and Procedures. Where the Form is being used as an annual
report filed under section 13(a) or 15(d) of the Exchange Act, disclose the conclusions of the
issuer’s principal executive and principal financial officers, or persons performing similar
functions, regarding the effectiveness of the issuer’s disclosure controls and procedures (as
defined in 17 CFR 240.13a-15(e) or 240.15d-15(e)) as of the end of the period covered by the
report, based on the evaluation of these controls and procedures required by paragraph (b) of 17
CFR 240.13a-15 or 240.15d-15.

(b) Management's annual report on internal control over financial reporting. Where the

Form is being used as an annual report filed under section 13(a) or 15(d) of the Exchange Act,
provide a report of management on the issuer’s internal control over financial reporting (as
defined in §240.13a-15(f) or 240.15d-15(f) of this chapter). The report shall not be deemed to be
filed for purposes of section 18 of the Exchange Act or otherwise subject to the liabilities of that
section, unless the issuer specifically states that the report is to be considered “filed” under the
Exchange Act or incorporates it by reference into a filing under the Securities Act or the
Exchange Act. The report must contain:

(1) A statement of management’s responsibility for establishing and maintaining

adequate internal control over financial reporting for the issuer;
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(2) A statement identifying the framework used by management to evaluate the

effectiveness of the issuer’s internal control over financial reporting as required by paragraph (c)
of §240.13a-15 or 240.15d-15 of this chapter; and

(3) Management’s assessment of the effectiveness of the issuer’s internal control over
financial reporting as of the end of the issuer’s most recent fiscal year, including a statement as
to whether or not internal control over financial reporting is effective. This discussion must
include disclosure of any material weakness in the issuer’s internal control over financial
reporting identified by management. Management is not permitted to conclude that the issuer’s
internal control over financial reporting is effective if there are one or more material weaknesses
in the issuer’s internal control over financial reporting.

(c) Changes in internal control over financial reporting. Disclose any change in the

issuer’s internal control over financial reporting identified in connection with the evaluation
required by paragraph (d) of §240.13a-15 or 240.15d-15 of this chapter that occurred during the
period covered by the annual report that has materially affected, or is reasonably likely to
materially affect, the issuer’s internal control over financial reporting.

Instructions to Item 15T

1. An issuer need only comply with paragraphs (b) and (c) of this Item until it previously
has been required to { : an annual report pursuant to section 13(a) or 15(d) of the Act (15 U.S.C.
78m(a) or 780(d)).

2. The registrant must maintain evidential matter, including documentation to provide
reasonable support for management’s assessment of the effectiveness of the issuer’s internal

control over financial reporting.
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(d) This temporary Item 15T, and accompanying note and instructions, will expire on

June 30, 2009.

16. Form 40-F (referenced in §249.240f) is amended by revising the “Instructions to

paragraphs (b), (¢), (d) and (e) of General Instruction B.(6)” as follows:

a. redesignating existing Instruction 1 as Instruction 2.

b. redesignating existing Instruction 2T as Instruction 3T.
c. adding Instruction 1.

d. revising newly redesignated Instruction 3T.

The addition and revision read as follows:

Note: The text of Form 40-F does not, and this amendment will not, appear in
the Code of Federal Regulations.
FORM 40-F

GENERAL INSTRUCTIONS

* * * * *

B. Information To Be Filed on this Form

(6)***

1. Anissuer need not comply with paragraphs (c), (d) and (e) of this Item until it

previously has been required to file an annual report pursuant to the requirements of section

13(a) or 15(d) of the Act (15 U.S.C. 78m(a) or 780(d)).
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UNITED STATES OF AMERICA

Before the
SECURITIES AND EXCHANGE COMMISSION
AUG 0 9 2006
In the Matter of
Corpas Investments, Inc., ORDER OF SUSPENSION
Paving Stone Corp., and OF TRADING

Wastech, Inc.

File No. 500-1

It appears to the Securities and Exchange Commission that there is a lack of current
and accurate information concerning the securities of Corpas Investments, Inc. (n/k/a Corpas
Holdings, Inc.) because it has not filed any periodic reports since the period ended September
30, 2001.

It appears to the Securities and Exchange Commission that there is a lack of current
and accurate information concemning the securities of Paving Stone Corp. (f/k/a Royal
Acquisition Inc.) because it has not filed any periodic reports since the period ended
September 30, 2003.

It appears to the Securities and Exchange Commission that there is a lack of current
and accurate information concerning the securities of Wastech, Inc. because 1t has not filed
any penodic reports since the period ended March 31, 2003.

Therefore, IT IS ORDERED, pursuant to Section 12(k) of the Securities Exchange
Act of 1934, that trading in the above-listed companies is suspended for the period from
9:30 a.m. EST on August 9, 2006, through 11:59 p.m. EST on August 22, 2006.

By the Commission.

Nomegln fnn6

Nancy M. Morris
Secretary




UNITED STATES OF AMERICA
Before the
SECURITIES AND EXCHANGE COMMISSION

August 9, 2006

ADMINISTRATIVE PROCEEDING
File No. 3-12390

In the Matter of

Bilogic, Inc.,

Corpas Investments, Inc., ORDER INSTITUTING

DT Solutions, Inc., ADMINISTRATIVE PROCEEDINGS
Global A, Inc., AND NOTICE OF HEARING PURSUANT
Paving Stone Corp., TO SECTION 12(j) OF THE

Wastech, Inc., and SECURITIES EXCHANGE ACT OF 1934

Webcatalyst, Inc.,

Respondents.

L
The Securities and Exchange Commission (“Commission”) deems it necessary and
appropriate for the protection of investors that public administrative proceedings be, and
hereby are, instituted pursuant to Section 12(j) of the Securities Exchange Act of 1934
(“Exchange Act”).
II.

After an investigation, the Division of Enforcement alleges that:

A. RESPONDENTS

1. Bilogic, Inc. (CIK No. 1119687) is a void Delaware corporation located in
Charleston, South Carolina, with a class of equity securities registered with the Commission
pursuant to Exchange Act Section 12(g). Bilogic is delinquent in its periodic filings with the
Commission, having not filed any periodic reports since it filed a Form 10-QSB for the
period ended June 30, 2001. Bilogic’s stock is not publicly quoted or traded.

2. Corpas Investments, Inc. (n/k/a Corpas Holdings, Inc.) (CIK No. 1085781) is
a suspended Oklahoma corporation located in Atlanta, Georgia, with a class of equity
securities registered pursuant to Exchange Act Section 12(g). Corpas is delinquent in its
periodic filings with the Commission, having not filed any periodic reports since it filed a




Form 10-QSB for the period ended September 30, 2001. The Chief Executive Officer of
Corpas has served as counsel or escrow agent for all of Corpas’s co-respondents. As of
August 1, 2006, Corpas’s common stock (symbol CPHG) was quoted on the Pink Sheets, had
three market makers, and was eligible for the piggyback exemption of Exchange Act Rule
15¢2-11(£)(3).

3. DT Solutions, Inc. (CIK No. 1117369) is a void Delaware corporation located
in Atlanta, Georgia, with a class of equity securities registered with the Commission pursuant
to Exchange Act Section 12(g). DT Solutions is delinquent in its periodic filings with the
Commission, having not filed any periodic reports since it filed a Form 10-QSB for the
period ended September 30, 2001. DT Solutions’ stock is not publicly quoted or traded.

4. Global A, Inc. (CIK No. 824768) is a void Delaware corporation located in
Tucker, Georgia, with a class of equity securities registered with the Commission pursuant to
Exchange Act Section 12(g). Global A is delinquent in its periodic filings with the
Commission, having not filed any periodic reports since filing its Form 10-QSB for the
period ended September 30, 1998. Global A’s stock is not publicly quoted or traded.

5. Paving Stone Corp. (CIK No. 1109749) (f/k/a Royal Acquisition Inc., CIK
No. 1100517) is a defaulted Nevada corporation located in Coral Springs, Florida, with a
class of equity securities registered with the Commission pursuant to Exchange Act Section
12(g). Paving Stone is delinquent in its periodic filings with the Commission, having not
filed any periodic reports since it filed a Form 10-QSB for the period ended September 30,
2003. As of August 1, 2006, Paving Stone’s common stock (symbol PVNG) was quoted on
the Pink Sheets, had eleven market makers, and was eligible for the piggyback exemption of
Exchange Act Rule 15¢2-11(f)(3).

6. Wastech, Inc. (CIK No. 868074) is a suspended Oklahoma corporation
located in Charleston, South Carolina, with a class of equity securities registered with the
Commission pursuant to Exchange Act Section 12(g). Wastech is delinquent in its periodic
filings with the Commission, having not filed any periodic reports since filing a Form 10-
QSB for the period ended March 31, 2003. As of August 1, 2006, Wastech’s stock (symbol
WTCH) was quoted on the Pink Sheets, had fifteen market makers and was eligible for the
piggyback exemption of Exchange Act Rule 15¢2-11(f)(3).

7. Webcatalyst, Inc. (CIK No. 1047551) is a Georgia corporation located in
Norcross, Georgia with a class of equity securities registered with the Commission pursuant
to Exchange Act Section 12(g). Webcatalyst is delinquent in its periodic filings with the
Commission, having not filed any periodic reports since filing its Form 10-QSB for the
period ended September 30, 2000. As of August 1, 2006, Webcatalyst’s stock (symbol
WBCL) was traded on the over-the-counter markets.

B. DELINQUENT PERIODIC FILINGS

8. The Respondents are delinquent in their periodic filings with the Commission
(see Chart of Delinquent Filings, attached hereto as Appendix 1), having repeatedly failed to







This Order shall be served forthwith upon each Respondent personally, by certified or
registered mail, or by any other means permitted by the Commission’s Rules of Practice.

IT IS FURTHER ORDERED that the Administrative Law Judge shall issue an initial
decision no later than 120 days from the date of service of this Order, pursuant to Rule
360(a)(2) of the Commission’s Rules of Practice [17 C.F.R. § 201.360(a)(2)].

In the absence of an appropriate waiver, no officer or employee of the Commission
engaged in the performance of investigative or prosecuting functions in this or any factually
related proceeding will be permitted to participate or advise in the decision of this matter,
except as witness or counsel in proceedings held pursuant to notice. Since this proceeding is
not “rule making” within the meaning of Section 551 of the Administrative Procedure Act, it
1s not deemed subject to the provisions of Section 553 delaying the effective date of any final
Commission action.

By the Commission.
N&MAW iy

Nancy M. Morris
Secretary

Attachment




Appendix 1
Chart of Delinquent Filings

In the Matter of Bilogic, Inc., et al.

Months
Form Period Date Delinquent
Company Name Type Ended Due Date Received (rounded up)
Bilogic, Inc.
10-QSB 09/30/01 11/14/01 Not filed 57
10-KSB 12/31/01 04/01/02 Not filed 52
10-QSB 03/31/02 05/15/02 Not filed 51
10-QSB 06/30/02 08/14/02 Not filed 48
10-QSB 09/30/02 11/14/02 Not filed 45
10-KSB 12/31/02 03/31/03 Not filed 41
10-QSB 03/31/03 05/15/03 Not filed 39
10-QSB 06/30/03 08/14/03 Not filed 36
10-QSB 09/30/03 11/14/03 Not filed 33
10-KSB 12/31/03 03/30/04 Not filed 29
10-QSB 03/31/04 05/17/04 Not filed 27
10-QSB 06/30/04 08/16/04 Not filed 24
‘ 10-QSB 09/30/04 11/15/04 Not filed 21
10-KSB 12/31/04 03/31/05 Not filed 17
10-QSB 03/31/05 05/16/05 Not filed 15
10-OSB 06/30/05 08/15/05 Not filed 12
10-QOSB 09/30/05 11/14/05 Not filed 9
10-KSB 12/31/05 03/31/06 Not filed 5
10-OSB 03/31/06 05/15/06 Not filed 3
Total Filings Delinquent 19
Corpas Investments, Inc.
10-KSB 12/31/01 04/01/02 Not filed 52
10-QSB 03/31/02 05/15/02 Not filed 51
10-QSB 06/30/02 08/14/02 Not filed 48
10-OSB 09/30/02 11/14/02 Not filed 45
10-KSB 12/31/02 03/31/03 Not filed 41
10-OSB 03/31/03 05/15/03 Not filed 39
10-QSB 06/30/03 08/14/03 Not filed 36
10-OSB 09/30/03 11/14/03 Not filed 33

. 10-KSB 12/31/03 03/30/04 Not filed 29

¥
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Company Name

Total Filings Delinquent

DT Solutions, Inc.

Total Filings Delinquent

Form
Type
10-OSB
10-QSB
10-QSB
10-KSB
10-OQSB
10-QSB
10-OSB
10-KSB
10-OSB

18

10-KSB
10-OSB
10-QSB
10-OSB
10-KSB
10-QSB
[0-OSB
10-QSB
10-KSB
10-QSB
10-QSB
10-OSB
10-KSB
10-QSB
10-QSB
10-QOSB
10-KSB
10-QSB

18

Period
Ended

03/31/04
06/30/04

09/30/04
12/31/04
03/31/05

06/30/05
09/30/05
12/31/05
03/31/06

12/31/01
03/31/02
06/30/02
09/30/02
12/31/02
03/31/03
06/30/03
09/30/03
12/31/03
03/31/04
06/30/04
09/30/04
12/31/04
03/31/05
06/30/05
09/30/05
12/31/05
03/31/06

Due Date
05/17/04
08/16/04
11/15/04
03/31/05
05/16/05

08/15/05
11/14/05
03/31/06
05/15/06

04/01/02
05/15/02
08/14/02
11/14/02
03/31/03
05/15/03
08/14/03
11/14/03
03/30/04
05/17/04
08/16/04
11/15/04
03/31/05
05/16/05
08/15/05
11/14/05
03/31/06
05/15/06

Date
Received

Not filed
Not filed
Not filed
Not filed
Not filed

Not filed
Not filed
Not filed
Not filed

Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed

Months
Delinquent
(rounded up)

27
24
21
17
15

12
9
5
3

52
51
48
45
41
39
36
33
29
27
24
21
17
15
12
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Company Name
Global A, Inc.

Total Filings Delinquent

Form
Type

10-KSB
10-OSB
10-OSB
10-OSB
10-KSB
10-0SB
10-OSB
10-OSB
10-KSB
10-OSB
10-OSB
10-0SB
10-KSB
10-QSB
10-OSB
10-OSB
10-KSB
10-OSB
10-0OSB
10-0SB
10-KSB
10-QSB
10-0SB
10-0SB
10-KSB
10-OSB
10-OSB
10-0SB
10-KSB
10-OSB

30

Period
Ended

12/31/98
03/31/99
06/30/99
09/30/99
12/31/99
03/31/00
06/30/00
09/30/00
12/31/00
03/31/01
06/30/01
09/30/01
12/31/01
03/31/02
06/30/02
09/30/02
12/31/02
03/31/03
06/30/03
09/30/03
12/31/03
03/31/04
06/30/04
09/30/04
12/31/04
03/31/05
06/30/05
09/30/05
12/31/05
03/31/06

Due Date

03/31/99
05/17/99
08/16/99
11/15/99
03/30/00
05/15/00
08/14/00
11/14/00
04/02/01
05/14/01
08/14/01
11/14/01
04/01/02
05/15/02
08/14/02
11/14/02
03/31/03
05/15/03
08/14/03
11/14/03
03/30/04
05/17/04
08/16/04
11/15/04
03/31/05
05/16/05
08/15/05
11/14/05
03/31/06
05/15/06

Date
Received

Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed

Months
Delinquent
(rounded up)

89
87
84
81
77
75
72
69
B4
63
60
57
52
51
48
45
41
39
36
33
29
27
24
21
17
15
12
9
5
3
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Company Name
Paving Stone Corp.

Total Filings Delinquent

Wastech, Inc.

Total Filings Delinquent

Form
Type

10-K
10-0
10-Q
10-Q
10-K
10-0
10-0
10-0
10-K
10-Q

10

10-OSB
10-QSB
10-KSB
10-OSB
10-OSB
10-QSB
10-KSB
10-QSB
10-QSB
10-OSB
10-KSB
10-OSB

12

Period
Ended

12/31/03
03/31/04
06/30/04
09/30/04
12/31/04
03/31/05
06/30/05
09/30/05
12/31/05
03/31/06

06/30/03
09/30/03
12/31/03
03/31/04
06/30/04
09/30/04
12/31/04
03/31/05
06/30/05
09/30/05
12/31/05
03/31/06

Due Date

03/30/04
05/17/04
08/16/04
11/15/04
03/31/05
05/16/05
08/15/05
11/14/05
03/31/06
05/15/06

08/14/03
11/14/03
03/30/04
05/17/04
08/16/04
11/15/04
03/31/05
05/16/05
08/15/05
11/14/05
03/31/06
05/15/06

Date
Received

Not filed
Not filed
Not filed
Not filed
Not fited
Not filed
Not filed
Not filed
Not filed
Not filed

Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed

Months
Delinquent
(rounded up)

29
27
24
21
17

36
33
29
27
24
21
17
15
12
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Company Name
Webcatalyst, Inc.

Total Filings Delinquent

Form
Type

10-KSB
10-OSB
10-OSB
10-OSB
10-KSB
10-OSB
10-OSB
10-OSB
10-KSB
10-OSB
10-OSB
10-0SB
10-KSB
10-OSB
10-OSB
10-OSB
10-KSB
10-QOSB
10-OSB
10-OSB
10-KSB
10-OSB

22

Period
Ended

12/31/00
03/31/01
06/30/01
09/30/01
12/31/01
03/31/02
06/30/02
09/30/02
12/31/02
03/31/03
06/30/03
09/30/03
12/31/03
03/31/04
06/30/04
09/30/04
12/31/04
03/31/05
06/30/05
09/30/05
12/31/05
03/31/06

Due Date

04/02/01
05/15/01
08/14/01
11/14/01
04/01/02
05/15/02
08/14/02
11/14/02
03/31/03
05/15/03
08/14/03
11/14/03
03/30/04
05/17/04
08/16/04
11/15/04
03/31/05
05/16/05
08/15/05
11/14/05
03/31/06
05/15/06

Date
Received

Not filed
Not filed
Not filed
Not filed
Not filed
Not fited
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed
Not filed

Months
Delinquent
(rounded up)

64
63
60
57
52
51
48
45
41
39
36
33
29
27
24
21
17
15
12
9
5
3
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UNITED STATES OF AMERICA
BEFORE THE
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 54308 / August 11, 2006

ORDER REGARDING ALTERNATIVE NET CAPITAL COMPUTATION FOR
CITIGROUP GLOBAL MARKETS INC.

Citigroup Global Markets Inc. (“CGMI”), a broker-dealer registered with the
Securities and Exchange Commission (“Commission”), has submitted an application to
the Commission for authorization to use the alternative method of computing net capital
contained in Appendix E to Rule 15¢3-1 (17 CFR 240.15¢3-1¢) to the Securities
Exchange Act of 1934 (“Exchange Act”).

Based on a review of the application that CGMI submitted, the Commission has
determined that the application meets the requirements of Appendix E. The Commission
also has determined that Citigroup Inc., CGMI’s ultimate holding company, is in
compliance with the terms of its undertakings, as provided to the Commission under

Appendix E. The Commission, therefore, finds that approval of the application is

appropriate in the public interest or for the protection of investors.




Accordingly,

IT IS ORDERED, under paragraph (a)(7) of Rule 15¢3-1 (17 CFR 240.15¢3-1) to
the Exchange Act, that CGMI may calculate net capital using the market risk standards of
Appendix E to compute a deduction for market risk on some or all of its positions,

instead of the provisions of paragraphs (c)(2)(vi) and (c)(2)(vii) of Rule 15¢3-1.

By the Commission.

Nancy M. Morris
Secretary

\

i
( vy A -
By:-QJ. Lynn ylor ~
.. Agsistant Secretary




UNITED STATES OF AMERICA
BEFORE THE
SECURITIES AND EXCHANGE COMMISSION

INVESTMENT COMPANY ACT OF 1940
Release No. 27446 / August 18, 2006

In the Matter of

AMERICAN INTERNATIONAL GROUP, INC.
AIG EQUITY SALES CORP.

AIG GLOBAL INVESTMENT CORP.

70 Pine Street

New York, NY 10270

AIG ANNUITY INSURANCE COMPANY

AMERICAN GENERAL DISTRIBUTORS, INC.

THE VARIABLE ANNUITY LIFE INSURANCE
COMPANY

2929 Allen Parkway, L4-01

Houston, TX 77019

AIG LIFE INSURANCE COMP/ Y
One ALICO Plaza

600 King Street

Wilmington, DE 19801

AIG SUNAMERICA ASSET MANAGEMENT CORP.
AIG SUNAMERICA CAPITAL SERVICES, INC.
Harborside Financial Center

3200 Plaza 5

Jersey City, NJ 07311-4992

AIG SUNAMERICA LIFE ASSURANCE COMPANY
1999 Avenue of the Stars
Los Angeles, CA 90067

AMERICAN GENERAL EQUITY SERVICES CORP.
AMERICAN GENERAL LIFE INSURANCE COMPANY :
2727 Allen Parkway :
Houston, TX 77019

AMERICAN INTERNATIONAL LIFE ASSURANCE
COMPANY OF NEW YORK

80 Pine Street

New York, NY 10005




BRAZOS CAPITAL MANAGEMENT, L.P.
5949 Sherry Lane, Suite 1600
Dallas, TX 75225

FIRST SUNAMERICA LIFE INSURANCE COMPANY
733 Third Avenue, 4™ Floor
New York, NY 10017

THE UNITED STATES LIFE INSURANCE COMPANY
IN THE CITY OF NEW YORK

830 Third Avenue

New York, NY 10022

(812-13259)

ORDER PURSUANT TO SECTION 9(c) OF THE INVESTMENT COMPANY ACT
OF 1940 EXTENDING A TEMPORARY EXEMPTION FROM SECTION 9(a) OF
THE ACT

American International Group, Inc. (“AIG”), et al., filed an application on February 10,
2006, requesting temporary and permanent orders under section 9(c) of the Investment
Company Act of 1940 (“Act”) exempting applicants and any other company of which
AIG is or hereafter becomes an affiliated person (together, “Covered Persons”) from
section 9(a) of the Act solely with respect to a securities-related injunction entered by the
U.S. District Court for the Southern District of New York on or about February 21, 2006
(the “AIG Injunction™).

On February 21, 2006, the Commission issued a temporary conditional order exempting
Covered Persons from section 9(a) of the Act until the Commission took final action on
the application for a permanent order or, if earlier, August 21, 2006 (Investment
Company Act Release No. 27227).

The Commission has determined that it requires additional time to consider the issuance
of a permanent order under section 9(c) of the Act.

Accordingly,




extended until the date on which the Commission takes final action on the application for
a permanent order exempting applicants from section 9(a) with respect to the AIG
Injunction or, if earlier, February 21, 2007.

' IT IS ORDERED, under section 9(c) of the Act, that the temporary conditional order is

By the Commission.

Niunce i L el

Nancy M. Morris
Secretary







to buy certain stocks and impeded them from selling the stocks without disclosing that
he was engaged in market manipulation of the stocks, and that he was being paid cash
bribes and other compensation to further the manipulation. He induced at least 2
investors to pay $50,000 each for purchase of the manipulated stocks.

E. On January 19, 2006, a judgment in the criminal case was entered against
Scarso. He was sentenced and is currently serving a prison term of 2-6 years.

I1L.

In view of the allegations made by the Division of Enforcement, the Commission
deems it necessary and appropriate in the public interest that public administrative
proceedings be instituted to determine:

A. Whether the allegations set forth in Section II hereof are true and to afford
Scarso the opportunity to establish any defense to such allegations; and

B. What, if any, remedial action is appropriate in the public interest against
Scarso pursuant to Section 15(b)(6) of the Exchange Act.

Iv.

IT IS ORDERED that a public hearing for the purpose of taking evidence on the
questions set forth in Section III hereof shall be convened at a time and place to be fixed,
and before an Administrative Law Judge to be designated by further order as provided by
Rule 110 of the Commission's Rules of Practice, 17 C.F.R. § 201.110.

IT IS FURTHER ORDERED that Respondent shall file an Answer to the allegations
contained in this Order within twenty (20) days after service of this Order, as provided by
Rule 220 of the Commission's Rules of Practice, 17 C.F.R. § 201.220.

If Respondent fails to file the directed answer, or fails to appear at a hearing after
being duly notified, the Respondent may be deemed in default and the proceedings may be
determined against him upon consideration of this Order, the allegations of which may be
deemed to be true as provided by Rules 155(a), 220(f), 221(f) and 310 of the Commission's
Rules of Practice, 17 C.F.R. §§ 201.155(a), 201.220(f), 221(f) and 201.310.

This Order shall be served forthwith upon Respondent personally or by certified
mail.

IT IS FURTHER ORDERED that the Administrative Law Judge shall issue an
initial decision no later than 210 days from the date of service of this Order, pursuant to
Rule 360(a)(2) of the Commission’s Rules of Practice.

In the absence of an appropriate waiver, no officer or employee of the Commission
engaged in the performance of investigative or prosecuting functions in this or any factually




related proceeding will be permitted to participate or advise in the decision of this matter,
except as witness or counsel in proceedings held pursuant to notice. Since this proceeding is
not “rule making” within the meaning of Section 551 of the Administrative Procedure Act, it
is not deemed subject to the provisions of Section 553 delaying the effective date of any
final Commission action.

By the Commission.

Nancy M. Morris
Secretary

/\\

*{%ﬁmg
By: LAl M. PPeterson
Assistant Secretary




UNITED STATES O]
before th
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 54345 / August 22, 2006

ACCOUNTING AND AUDITING ENFORCEMENT
Release No. 2477 / August 22, 2006

ADMINISTRATIVE PROCEEDING
File No. 3-12394

In the Matter of : ORDER INSTITUTING ADMINISTRATIVE
: PROCEEDINGS PURSUANT TO RULE
MARK J. CORJAY (CPA), : 102(e) OF THE COMMISSION’S RULES OF
: PRACTICE, MAKING FINDINGS, AND
Respondent. : IMPOSING REMEDIAL SANCTIONS
L

The Securities and Exchange Commission (“Commission”) deems it appropriate and in the
public interest that public administrative proceedings be, and hereby are, instituted against Mark J.
Corjay (“Respondent” or “Corjay”) pursuant to Rule 102(e)(3)(i) of the Commission’s Rules of
Practice.!

II.

In anticipation of the institution of these proceedings, Respondent has submitted an Offer
of Settlement (the “Offer”), which the Commission has determined to accept. Solely for the
purpose of these proceedings and any other proceedings brought by or on behalf of the
Commission, or to which the Commission is a party, and without admitting or denying the findings

' Rule 102(e)(3)(i) provides, in relevant part, that:

The Commission, with due regard to the public interest and without preliminary hearing, may, by
order, . . . suspend from appearing or practicing before it any . . . accountant . . . who has been by
name . . . permanently enjoined by any court of competent jurisdiction, by reason of his or her
misconduct in an action brought by the Commission, from violating or aiding and abetting the
violation of any provision of the Federal securities laws or of the rules and regulations thereunder.




herein, except as to the Commission’s jurisdiction over him and the subject matter of these
proceedings, and the findings contained in Section III. 3. below, which are admitted, Respondent
consents to the entry of this Order Instituting Administrative Proceedings Pursuant to Rule 102(¢e)
of the Commission’s Rules of Practice, Making Findings, and Imposing Remedial Sanctions
(“Order™), as set forth below.

1118

On the basis of this Order and Respondent’s Offer, the Commission finds that:

1.

Corjay, age 43, is and has been a certified public accountant (“CPA”)
licensed in the state of Oklahoma. He served as Daisytek International
Corporation’s (“Daisytek”) controller from 1994 to 2003.

On May 7, 2003, Daisytek, a Delaware corporation based in Allen, Texas,
filed a voluntary petition under Chapter 11 of the U.S. Bankruptcy Code in
the U.S. Bankruptcy Court for the Northern District of Texas, Dallas
Division. Prior to filing for bankruptcy, Daisytek was engaged, in the
United States and internationally, in the sale and distribution of office
products and computer supplies. At all relevant times, Daisytek’s common
stock was registered with the Commission pursuant to Section 12(g) of the
Securities Exchange Act of 1934 (“Exchange Act”), and traded on
NASDAQ. On March 30, 2004, Daisytek filed a Form 15-12G to deregister
its common stock. On January 24, 2005, the Commission instituted settled
cease-and-desist proceedings against Daisytek, in which Daisytek consented
to the entry of a cease-and-desist order containing findings, which Daisytek
neither admitted nor denied, that Daisytek had violated Section 17(a) of the
Securities Act of 1933 (“Securities Act”), and Sections 10(b), 13(a),
13(b)(2)(A) and 13(b)(2)}(B) of the Exchange Act and Rules 10b-5, 12b-20,
13a-1, 13a-13, and 13b2-1 thereunder.

On August 10, 2006, a final judgment was entered against Corjay,
permanently enjoining him from direct or indirect future violations of
Section 17(a) of the Securities Act, and Sections 10(b) and 13(b)(5) of the
Exchange Act and Rules 10b-5, 13b2-1, and 13b2-2 thereunder, and aiding
and abetting violations of Sections 13(a), 13(b)(2)(A), and 13(b)(2)(B) of
the Exchange Act and Rules 12b-20, 13a-1, 13a-11, and 13a-13 thereunder,
in the civil action entitled Securities and Exchange Commission v. Mark J.
Corjay, et al., Civil Action Number 4:06-CV-311, in the United States
District Court for the Northem District of Texas. Corjay was also ordered
to pay $311,175 in disgorgement of ill-gotten gains from his sales of
Daisytek stock while participating in the fraud, and $51,822 in prejudgment
interest, but the Commission waived all but $100,000 of that amount and
did not seek against Corjay a civil penalty based on his swomn financial
statements.




The Commission’s complaint alleged, among other things, that throughout
Daisytek’s fiscal years 2001 and 2002 (i.e., from April 1, 2000 through
March 31, 2002), and through Daisytek’s second quarter of fiscal year 2003
(i.e., through September 30, 2002), Corjay participated in a scheme through
which Daisytek managed its earnings by recording non-existent and
uncollectible receivables, and by improperly accelerating revenue
recognition. According to the con laint, the scheme involved the improper
booking as revenue of various rebates associated with inventory Daisytek
ordered for the sole purpose of meeting its earnings targets. The
Commission alleged that Corjay booked these receivables with knowledge
that they were improper. The Commission also alleged in the complaint
that, as a result of the scheme, Daisytek met unrealistic earnings projections
by fraudulently inflating its net income.

IV.

In view of the foregoing, the Commission deems it appropriate and in the public interest to
impose the sanction agreed to in Respondent Corjay’s Offer.

Accordingly, it is hereby ORDERED, effective immediately, that:

A.

Respondent is suspended from appearing or practicing before the Commission as
an accountant.

After five years from the date of this order, Respondent may request that the
Commission consider his reinstatement by submitting an application (attention:
Office of the Chief Accountant) to resume appearing or practicing before the
Commission as:

1.

a preparer or reviewer, or a person responsible for the preparation or
review, of any public company’s financial statements that are filed with
the Commission. Such an application must satisfy the Commission that
Respondent’s work in his practice before the Commission will be
reviewed either by the independent audit committee of the public company
for which he works or in some other acceptable manner, as long as he
practices before the Commission in this capacity; and/or

an independent accountant. Such an application must satisfy the
Commission that:

(a) Respondent, or the public accounting firm with which he is
associated, is registered with the Public Company Accounting

Oversight Board (“Board”) in accordance with the Sarbanes-Oxley
Act of 2002, and such registration continues to be effective;




(b) Respondent, or the registered public accounting firm with which he
‘ is associated, has been inspected by the Board and that inspection
did not identify any criticisms of or potential defects in the
Respondent’s or the firm’s quality control system that would
indicate that the Respondent will not receive appropriate
supervision;

() Respondent has resolved all disciplinary issues with the Board, and
has complied with all terms and conditions of any sanctions
imposed by the Board (other than reinstatement by the
Commission); and

(d) Respondent acknowledges his responsibility, as long as
Respondent appears or practices before the Commission as an
independent accountant, to comply with all requirements of the
Commission and the Board, including, but not limited to, all
requirements relating to registration, inspections, concurring
partner reviews and quality control standards.

C. The Commission will consider an application by Respondent to resume
appearing or practicing before the Commission provided that his state CPA license is
current and he has resolved all other disciplinary issues with the applicable state boards of
accountancy. However, if state licensure is dependant on reinstatement by the

‘ Commission, the Commission will consider an application on its other merits. The
Commission’s review may include consideration of, in addition to the matters referenced
above, any other matters relating to Respondent’s character, integrity, professional conduct,
or qualifications to appear or practice before the Commission.

By the Commission.

Nancy M. Mortis
Secretary

gy: J. tynn T2 ;m
Assistant set! retaly




UNITED STATES OF AMERICA
Before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 54355 / August 23, 2006

ACCOUNTING AND AUDITING ENFORCEMENT
Release No. 2478 / August 23, 2006

ADMINISTRATIVE PROCEEDING
File No. 3-12396

In the Matter of ORDER INSTITUTING PUBLIC
ADMINISTRATIVE PROCEEDINGS PURSUANT
DENNIS R. STAAL, TO RULE 102(e) OF THE COMMISSION’S RULES
OF PRACTICE, MAKING FINDINGS, AND
Respondent. IMPOSING REMEDIAL SANCTIONS
L

The Securities and Exchange Commission (“Commission”) deems it appropriate and in the
public interest that public administrative proceedings be, and hereby are, instituted against Dennis
R. Staal (“Respondent” or “Staal”’) pursuant to Rule 102(e)(3)(i) of the Commission’s Rules of
Practice.'

II.

In anticipation of the institution of these proceedings, Respondent has submitted an Offer
of Settlement (the “Offer”’) which the Commission has determined to accept. Solely for the

Rule 102(e)(3)(1) provides, in relevant part, that:

The Commission, with due regard to the public interest and without preliminary hearing,
may, by order, . . . suspend from appearing or practicing before it any . . . accountant . . .
who has been by name . . . permanently enjoined by any court of competent jurisdiction, by
reason of his or her misconduct in an action brought by the Commission, from violating or
aiding and abetting the violation of any prov1s1on of the Federal securities laws or of the
rules and regulations thereunder.




purpose of these proceedings and any other proceedings brought by or on behalf of the
Commission, or to which the Commission is a party, and without admitting or denying the findings
herein, except as to the Commission’s jurisdiction over him and the subject matter of these
proceedings, and the findings contained in Section III. below, which are admitted, Respondent
consents to the entry of this Order Instituting Administrative Proceedings Pursuant to Rule 102(e)
of the Commission’s Rules of Practice, Making Findings, and Imposing Remedial Sanctions
(““Order™), as set forth below.

IIL.
On the basis of this Order and Respondent’s Offer, the Commission finds that:

1. Dennis R. Staal, age 57, is a resident of Chadron, Nebraska. Staal was Stansbury’s CFO,
treasurer, secretary, and a director from January 2000 through October 31, 2002. Staal
received his license to be a certified public accountant (“CPA”’) in Nebraska in 1972 which
became inactive in 1978. Staal currently serves as a director of Capco Energy, Inc., a public
company located in Houston, Texas, but is not otherwise employed.

2.  Stansbury Holdings Corporation is a Utah corporation based in Philadelphia, Pennsylvania.
Through January 2003, its principal place of business was in Denver, Colorado. At all
relevant times, Stansbury purported to be engaged in the mining and processing of
vermiculite or gamet on properties located in Montana. Stansbury’s common stock had been
registered with the Commission pursuant to Section 12(g) of the Securities Exchange Act of
1934 (“Exchange Act”) since at least 1985. On May 7, 2003, the Commission instituted
administrative proceedings against Stansbury pursuant to Section 12(j) of the Exchange Act.
On July 14, 2003, an order revoking the registration of Stansbury’s securities was issued. In
the Matter of Stansbury Holdings Corporation, Initial Decision Rel. No. 232 (July 14, 2003).

3. On August 9, 2006, a final judgment was entered against Respondent permanently enjoining
him from violations of Section 17(a) of the Securities Act of 1933 (“Securities Act”),
Sections 10(b) and 13(b)(5) of the Exchange Act and Rules 10b-5 and 13b2-1 thereunder and
from aiding and abetting violations of Sections 13(a) and 13(b)(2) of the Exchange Act and
Rules 12b-20, 13a-1, and 13a-13 thereunder, in civil action S.E.C. v. Stansbury Holdings
Corporation, et. al. (Civil Action 1:06-cv-00088-REB-BNB, Dist of Colorado). Respondent
was barred from serving as an officer and director of any public company for five years from
the date of the court’s judgment and ordered to pay a $35,000 civil money penalty.

4.  The Commission's complaint alleged, among other things, that Respondent reviewed, signed
and approved the Stansbury Holdings Corporation’s Form 10-KSB reports for the years
ended June 30, 2000 and June 30, 2001, and the company’s Form 10-QSB and Form 10-Q
reports for the quarters ended March 31, 2000, September 30, 2000, and September 30, 2001.
For periods ended June 1999 through March 2002, Stansbury, a public mining company
formerly based in Denver, falsely claimed in its periodic filings and offering documents that
it held between $19.2 million and $25.5 million in assets. Between 75% and 99% of
Stansbury’s reported assets in each of these periods consisted of Stansbury’s rights to mine
two properties, rights which Stansbury had purchased to extract the mineral vermiculite.
However, Stansbury did not adjust the values of, or disclose potential losses relating to, these




income from them, including foreclosure actions filed against both properties and
Stansbury’s own business decision to focus its limited resources on mining a different
mineral. During the relevant period, Stansbury used its false financial statements to raise
almost $2 million from investors to fund the company’s anticipated activities, but Stansbury
was never able to commence any significant mining operations. Respondent knew about the
nature of Stansbury’s assets, the foreclosure proceedings, and Stansbury’s change in business
focus; he was involved in Stansbury’s continuing efforts to raise money from investors and
did not adjust the value of Stansbury’s reported assets to reflect the actual value of its limited
holdings.

. purported assets after numerous events demonstrated that the company could not generate

IV.

In view of the foregoing, the Commission deems appropriate and in the public interest to
impose the sanction agreed to in Respondent’s Offer.

Accordingly, it is hereby ORDERED effective immediately, that:

Staal is suspended from appearing or practicing before the Commission as an accountant.

By the Commission.

® Na/uaﬁwM

Nancy M. Morris
Secretary




SECURITIES AND EXCHANGE COMMISSION

17 CFR Parts 232, 239, 240, 249, 249b, 269, and 274

[Release No. 34-54356; File No. S7-14-06]

RIN 3235-AJ68

ELECTRONIC FILING OF TRANSFER AGENT FORMS

AGENCY: Securities and Exchange Commission.

ACTION: Proposed rule.

SUMMARY: The Securities and Exchange Commission ("Commission™) is proposing to amend the
rules and forms under Section 17A of the Securities Exchange Act of 1934‘ (““Act”) to require that
the forms filed with respect to transfer agent registration, annual reporting, and withdrawal from
registration be filed with the Commission electronically. The forms would be filed on the
Commission’s EDGAR database in XML format and would be accessible to Commission staff and
the public for search and retrieval. The proposed rulemaking would improve the Commission’s
ability to utilize the information reported on the forms in performing its oversight function of
transfer agent operations and to publicly disseminate the information on the forms.

DATES: Comments should be submitted on or before [Insert 45 days from the date of publication
in the Federal Register].

ADDRESSES: Comments may be submitted by any of the following methods:

Electronic Comments:

* Use the Commission's Internet comment form ht :// www.sec.gov/rules/proposed.shtml; or
* Send an e-mail to rule-comments@sec.gov. Please include File Number S7-14-06 on the

subject line; or




« Use the Federal eRulemaking Portal (http://www regulations.gov). Follow the instructions
for submitting comments.
Paper Comments:
« Send paper comments in triplicate to Nancy M. Morris, Secretary, Securities and Exchange
Commission, 100 F Street, NE, Washington, DC 20549-1090.
All submissions should refer to file number S7-14-06. This file number should be included on the
subject line if e-mail is used. To help us process and review your comments more efficiently, please
use only one method. The Commission will post all comments on the Commission’s Internet Web

site (http://www.sec.gov/rules/proposed/shtml). Comments are also available for public inspection

and copying in the Commission’s Public Reference Room, 100 F Street NE, Washington, DC 20549.
All comments received will be posted without change; we do not edit personal identifying
information from submissions. You should submit only information that you wish to make available
publicly.
FOR FURTHER INFORMATION CONTACT: Jerry Carpenter, Assistant Director, or Catherine
Moore, Special Counsel, Office of Clearance and Settlement, Division of Market Regulation,
Securities and Exchange Commission, 100 F Street, NE, Washington, DC, 20549-6628 or at (202)
551-5710. For assistance with technical questions about EDGAR, call the EDGAR Filer Support
Office at (202) 551-8900.
SUPPLEMENTARY INFORMATION:
I. INTRODUCTION

We propose to require transfer agents to file Form TA-1, Form TA-2, and Form TA-W

("transfer agent forms")' electronically through the Commission’s Electronic Data Gathering,

' 17 CFR 249b.100, 101, and 102, respectively.




. Analysis, and Retrieval ("EDGAR") system.” We have developed a new application in EDGAR
(“EDGARLite™) that enables filers to prepare an electronic version of transfer agent forms using a
commercial software package, Microsoft InfoPath 2003 ("MS InfoPath")™, and to submit the forms
to EDGAR over an Internet connection.” Transfer agents would not be required to use the
EDGARLite application to prepare the forms, although we expect that most would choose to do so.

An electronic filing system for transfer agent forms would streamline the filing process,
improve our ability to register and monitor transfer agents, and facilitate the retrieval and public
dissemination of the data collected on the forms. The proposal would amend Commission rules and
forms to implement the new filing system: (1) Rules 17Ac2-1, 17Ac2-2, and 17Ac3-1* would be
amended to require that Forms TA-1, TA-2, and TA-W be filed electronically; (2) Regulation S-T,’
the Commission’s regulation containing the rules for electronic filing in EDGAR, would be amended
to mandate that Form TA-1, Form TA-2, and Form TA-W be filed electronically in EDGAR; (3)

. Form TA-1, Form TA-2, Form TA-W and the instructions to the forms would be amended to
accommodate electronic filing, make minor changes to eliminate inconsistencies in the forms, and
remove outdated instructions or requests for information; and (4) Rule 17Ac2-1 and related Form

TA-1 would be amended to require that all registered transfer agents refile electronically in EDGAR

2 EDGAR is the Commission’s computer system for the receipt, acceptance, review, and
dissemination of documents submitted in electronic format. The term electronic format means the
computerized format of a document prepared in accordance with the EDGAR Filer Manual. 17 CFR
232.11.

* The application will produce an Extensible Markup Language ("XML") version of the filing with
all data elements identified through XML tags. A “tag” is an identifier that highlights specific
information to EDGAR that is in the format required by the EDGAR Filer Manual. 17 CFR 232.11.

“ 17 CFR 240.17Ac2-1, 17Ac2-2, and 17Ac3-1, respectively.

. 5 17 CFR 232 et seq.




as an amended Form TA-1 the information previously file on their Form TA-1 and any
amendments thereto.

In order to comply with an electronic filing requirement, transfer agents would need to have
a computer that meets the system requirements in the EDGAR Filer Manual to prepare and submit
the forms electronically. Transfer agents would need Internet access and a web browser to download
the forms from an EDGAR Web site and transmit the completed forms. Transfer agents would also
have to apply for and obtain access to EDGAR prior to filing the forms electronically in EDGAR.
II. BACKGROUND

A. Transfer Agent Forms

Section 17A(c)(1) of the Act requires that an entity that performs the function of a transfer
agent with respect to a security registered under Section 12 of the Act to register with that entity's
appropriate regulatory agency ("ARA").6 Depending on the type of entity that is registered as a
transfer agent, the ARA is either the Comptroller of the Currency, the Board of Govemc;rs of the
Federal Reserve System, the Federal Deposit Insurance Corporation, or the Commission.” There are

currently 785 registered transfer agents with 519 registered with the Commission and 266 registered

with the other ARAs.

§15U.8.C. 78g-1(c)(1).

715 U.S.C. 78¢(a)(34)(B). When used with respect to a clearing agency or transfer agent, the term
"appropriate regulatory agency” means: (i) the Comptroller of the Currency, in the case of a national
bank or a bank operating under the Code of Law for the District of Columbia, or a subsidiary of any
such bank; (i1) the Board of Governors of the Federal Reserve System, in the case of a State member
bank of the Federal Reserve System, a subsidiary thereof, a bank holding company, or a subsidiary of
a bank holding company which is a bank other than a bank specified in clause (i) or (ii) of this
subparagraph; (iii) the Federal Deposit Insurance Corporation, in the case of a bank insured by the
Federal Deposit Insurance Corporation (other than a member of the Federal Reserve System), or a
subsidiary thereof; and (iv) the Commission in the case of all other clearing agencies and transfer
agents.




There are three transfer agent forms filed with the Commission: (1) Form TA-1, Uniform
Form for Registration as a Transfer Agent and for Amendment to Registration Pursuant to Section
17A of the Securities Exchange Act of 1934; (2) Form TA-2, Form for Reporting Activities of
Transfer Agents Registered Pursuant to Section 17A of the Securities Exchange Act of 1934; and (3)
Form TA-W, Notice of Withdrawal from Registration as a Transfer Agent. Only transfer agents that
are registered with the Commission file Form TA-1 and Form TA-W with the Commission. All
transfer agents, however, whether they are registered with the Commission or another ARA, file
Form TA-2 with the Commission. The Commission uses the information on the transfer agent forms
to review and approve an entity's application for registration as a transfer agent, maintain current
information about transfer agents, and monitor the operations performed by and the services
provided by transfer agents. The information filed on the Form TA-1, Form TA-2, and Form TA-W
is publicly available.

Over 1,000 transfer agent forms are filed with the Commission each year. The Commission
receives new or amended transfer agent registrations on Form TA-1 and withdrawals from
registration on Form TA-W; however, most of the transfer agent forms received by the Commission
are the annual reports filed by transfer agents on Form TA-2, which are required to be filed with the
Commission during the three month period between January 1 and March 31 ! Although all
registered transfer agents are required to file a Form TA-2, the Commission receives fewer Forms
TA-2 than there are registered transfer agents. This may be because some registered transfer agents
have dissolved without filing a Form TA-W, the paper Form TA-2 was lost or misdirected, or some

transfer agents are not meeting the Form TA-2 filing requirement.

¥ 17 CFR 240.17Ac2-2. For the years 2003 through 2005, the Commission received an average of
1,069 transfer agent forms each year, including 41 Forms TA-1, 247 amended Forms TA-1, 709
Forms TA-2, 31 amended Forms TA-2, and 39 Forms TA-W. '




To facilitate public dissemination of the information, the Commission staff enters basic
information from the forms into EDGAR, including the name and address of the transfer agent, the
transfer agent's registration number, and the date the form was filed with the Commission. This data
is then disseminated on the EDGAR section of Commission’s Web site.” In order to view all of the
information on a form, however, members of the public must request a hard copy of the form from
the Commission's public reference room or obtain the information from a third party information
service company for a fee.

B. Electronic Filing of Transfer Agent Forms

The proposed electronic filing system for transfer agent forms would be beneficial for
transfer agents, investors, and the Commission. This filing system would use the EDGARLite
application, which was developed to supplement the existing EDGARLink application.'® In
EDGARLite, form templates would be completed offline and then transmitted to EDGAR over an
Internet connection much like EDGARLink. Unlike EDGARLink, however, EDGARLite would
automatically insert tags for all of the data reported on the form and not just the header information.
Because all of the data would be in a tagged data format, it could be easily searched and sorted for
purposes of running reports or statistics once it was in the EDGAR database.

Regulation S-T sets forth the rules governing electronic filing in EDGAR. The EDGAR
Filer Manual, which is promulgated by the Commission under Rule 301 of Regulation S-T,"'
provides the instructions and technical requirements for submitting filings to EDGAR. In

preparation for electronic filing, should the Commission adopt the proposed rule, transfer agents

° http://www.sec.gov/edgar.shtml.

' For more information about EDGARLIink, refer to the EDGAR Filer Manual, Volume I1.

17 CFR 232.301.




should review Regulation S-T and the relevant portions of the EDGAR Filer Manual, Volume I
(General Information).'? In particular, transfer agents should review Section 2.5 of Volume I, which
provides the EDGAR hardware and software requirements, Section 3 of Volume I, which provides
instructions on becoming an EDGAR filer, and Section 6 of Volume I, which provides instructions
for filing on EDGAR.

This proposal would require a new section to Volume II (EDGAR Filing) of the EDGAR
Filer Manual. As with typical changes to the EDGAR Filer Manual, the Commission, in its
discretion, may post a draft of the new section, but any draft is subject to Commission approval and
may be revised prior to approval or not approved at all."’ The new section would provide detailed
instructions for preparing forms using EDGARLite. In general, filers would create filings using
EDGARLite by downloading form templates from a Commission Web site and then saving the form
templates on their computers. Forms would be filled out offline. By bundling the form templates
with the MS InfoPath™ software, EDGARLite would allow filers to use forms that include data
validation tools to prevent mistakes. Filers would transmit the forms to EDGAR using the Online
Forms/XML EDGARLite Web site.'"* There would be no fees charged to transfer agents by the
Commission in connection with electronic filing of transfer agent forms.

Under the new electronic filing requirement, each answer provided by the transfer

"2 Transfer agents may download the latest version of the Filer Manual from the Commission’s Web
site www.sec.gov under the section “Information for EDGAR Filers.”

" Any draft of the EDGAR Filer Manual that is posted before Commission approval of potential
regulatory changes is provided as a service to the filing community to assist filers, agents, and
software developers prepare for potential changes Commission staff anticipates. The Commission
retains the right to change any part of the manual before the new system release is made final and the
posting of the draft manual does not indicate Commission approval of any pending proposed changes
relating to the potential changes reflected in the draft manual.

" https://www.onlineforms.edgarfiling sec.gov.




agent would be formatted as an XML (“Extensible Markup Language”) data tag.'”> XMLisa
widely used text format that allows for the flexible use and exchange of data. The
Commission designed the proposed filing system to use XML data tags so that all of the
information filed by transfer agents could be used by Commission staff and the public for
searches, retrievals, and data analysis. To facilitate the filing of the information as XML data
tags, the Commission developed EDGARLite to provide filers with an easy to use, form-
driven tool that can gather information and convert it to XML. EDGARULite bundles form
templates created by the Commission with a commercial "off the shelf" software package,
MS InfoPath.™ Transfer agents would need to have MS InfoPath™ installed on their
computers in order to use EDGARLite.

EDGARLite is the first EDGAR application that would require filers to purchase and install a
specific commercial software package chosen by the Commission. The Commission designed
EDGARUL.ite to utilize commercial software because it was the most cost-efficient way to allow
information reported on a relatively small number of forms to be filed on EDGAR as tagged data in
XML format. It would not be economically feasible for the Commission to develop an EDGAR
application for transfer agent forms without using commercial software. The Commission evaluated
several commercial software products and determined that MS InfoPath™ was the only product
currently available that is suitable for EDGARLite. The Professional Enterprise Edition of
Microsoft Office includes MS InfoPath.™ Purchased separately, MS InfoPath™ costs
approximately $200.

As an alternative to purchasing the software, transfer agents could prepare the forms outside

of EDGARLite by creating an XML tagged version of the filing as an ASCII document using

15" A tag is an identifier that highlights specific information to EDGAR that is in the format required
by the EDGAR Filer Manual. 17 CFR 232.11.




technical specifications that would be available on the Commission’s Web site.'® This filing method
would require some technical expertise on the part of the filer, and the Commission expects that
most transfer agents would choose to purchase the software and prepare the forms using
EDGARLite."” As another alternative, transfer agents could hire a third party to prepare and submit
the electronic forms for them; however, this filing method would likely cost the transfer agent more
than purchasing the MS InfoPath™ software.

The Commission is proposing to amend Regulation S-T, Rules 17Ac2-1, 17Ac2-2, and
17Ac3-1, and Form TA-1, Form TA-2, and Form TA-W to require that all transfer agent forms filed
with the Commission be filed electronically.'® Transfer agents would be able to apply for a
hardship exemption from the electronic filing requirement pursuant to Rule 202 of Regulation S-T."
Rule 202 provides that an electronic filer may apply in writing for a continuing hardship exemption
if the filing cannot be submitted to the Commission in electronic format without undue burden or
expense. The Commission determines whether to grant or to deny the application based on whether

the exemption is appropriate and is consistent with the public interest and the protection of investors.

The Commission would configure the electronic Form TA-1 and Form TA-2 to allow filers

to designate a form as an amendment to a previous submission. Amended forms would have to be

' An ASCII document is an electronic text document that has contents limited to American Standard
Code for Information Interchange (“ASCII”) characters. 17 CFR 232.11.

" Third party software developers may also use the technical specifications to create a software
product to compete with or enhance the EDGARLite application.

B A paper copy version of the forms and instructions would be available from the Commission
Publications Office and on the Commission's Web site for information purposes and for use by
transfer agents that were granted a hardship exemption from electronic filing under Rule 202 of
Regulation S-T.

' 17 CFR 232.202.







Accordingly, the Commission anticipates that registered transfer agents will file their Forms TA-2
for the 2006 reporting period on EDGAR.
III. PROPOSED AMENDMENTS

The proposed amendments would make the following changes to Rules 17Ac2-1, 17Ac2-2,
and 17Ac3-1, Regulation S-T, and to Form TA-1, Form TA-2, and Form TA-3 and the instructions
to the forms as well as to Form ID.

A. Changes to Rules 17Ac2-1, 17Ac2-2, and 17Ac3-1 to require electronic filing

The proposed amendments would add a paragraph to each of Rules 17Ac2-1, 17Ac2-2, and
17Ac3-1 to require electronic filing of Form TA-1, Form TA-2, and Form TA-W, respectively, on
the Commission’s EDGAR system. The amendments would require transfer agents to file their
forms according to the instructions on the forms and in the EDGAR Filer Manual. The Commission
requests the views of commenters on the proposed amendments to require electronic filing of Form
TA-1, Form TA-2, and Form TA-W.

B. Amendments to Regulation S-T

The Commission is proposing to amend Regulation S-T to mandate the submission of the
transfer agent forms in electronic format. Additionally, the Commission is proposing to amend
Regulation S-T to exclude the transfer agent forms from the applicability of Rule 104, and Rule 201,
as discussed below.

1. Rule 101(a), Mandated Electronic Filing

Rule 101(a) of Regulation S-T lists the filings that must be submitted to the Commission in
electronic format.”> The proposed rule would amend Rule 101(a) to mandate that Form TA-1, Form

TA-2, and Form TA-W be submitted to the Commission in electronic format.

22 17 CFR 232.101(a).
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2. Rule 104, Unofficial PDF copies included in an electronic submission

Rule 104 of Regulation S-T provides that an electronic submission may include one
unofficial portable document format ("PDF") copy of each electronic document contained within a
submission, tagged in the format required by the EDGAR Filer Manual.”® The purpose of this rule is
to allow filers to provide a copy of their submission in a format that creates a structured, easy to read
document for public dissemination.

The electronic transfer agent forms would be structured, tagged data forms that are easy to
read in the format in which they are submitted, and it would be unnecessary to have a PDF version
of the forms submitted. Therefore, the Commission is proposing to amend Rule 104(a) to exclude
the transfer agent forms from the applicability of the rule.

3. Rule 201, Temporary hardship exemption

Rule 201 of Regulation S-T allows a temporary exemption from mandated electronic filing
when, due to unanticipated technical difficulties, an electronic filer cannot submit its filing in
electronic format by the filing date.** The filer may submit the filing in paper format no later than
one business day after the filing was to be made with the Commission, and the filer must submit an
electronic format copy of the form within six business days of filing the paper format document.
Form TA-1 and Form TA-W do not have specified filing dates, and Form TA-2 may be filed any
time between January 1 and March 31.2° As a result, the Commission does not believe that there

would be many cases where transfer agents would need the temporary hardship exemption.

2 17 CFR 232.104(a).
2% 17 CFR 232.201.

> 17 CFR 240.17Ac2-2(a).







2. Deletion of paragraph (c) in Rule 17Ac2-2

Paragraph (c) was added to Rule 17Ac2-2 as an amendment in June 2000.” The amendment
changed the end of the annual reporting period for tra :fer agents from June 30 to December 31 of
the calendar year. Paragraph (c) was added to Rule 17Ac2-2 to provide that transfer agents would
not be required to file the annual report for the period ending June 30, 2000. Because this provision
is no longer necessary, the Commission is proposing to remove it from the rule.

3. Revision to rule 17Ac2-1

The proposal would integrate the SEC Suppler :nt to Form TA-1 into the body of the form
as Questions § through 10. As a result, there would no longer be a separate SEC Supplement.
Consequently, the Commission is proposing to delete e reference in Rule 17Ac2-1 to the SEC
Supplement.

D. Amendments to Form TA-1, Form TA-2. and Form TA-W

Listed below is a summary of the proposed amendments to the forms and instructions.

1. Amendments to All Forms and Instructions

The Commission would make the following amendments to Form TA-1, TA-2, and
TA-W:
1.  Amend the instructions to require the forms to be filed electronically in EDGAR.
ii. Replace current instructions regarding how and where to file the forms with
instructions for filing through EDGAR.
iii. Amend Question 1 to require information about the filer that is required for

EDGAR filing.*

¥ Securities Exchange Act Release No. 42892 (June 2, 2000), 65 FR 36602 (June 9, 2000).

‘ % See EDGAR Filer Manual, Volume I (General Information).
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iv. Questions 6, “Service Companies Engaged by the Filer,” would be amended to
request the file number of the service company.

v. Question 7, “Filer Engaged as a Service Company by a Named Transfer Agent,”
would be amended to request the file number of the named transfer agent.

vi. Form TA-1 Supplement, “Control Person Information” for Corporations
(Schedule A), Partnerships (Schedule B), and Other Entities (Schedule C), would
be integrated into the form as Questions & through 10.

vii. Form TA-1 Supplement, “Control Person Information,” would be amended to
delete Schedule D because Schedule D is a blank sheet that provides additional
space for responses and would not be necessary in the electronic form.

viii. Form TA-1 Supplement, “Control Person Information” for Corporations
(Schedule A), Partnerships (Schedule B), and Other Entities (Schedule C), would
be amended to delete the request for the social security number of control persons.
This request for information is being deleted because of privacy concerns in light
of the fact that the forms will be available for public dissemination through
EDGAR.

ix. Form TA-1 Supplement, “Control Person Information” for Corporations
(Schedule A), Partnerships (Schedule B), and Other Entities (Schedule C), would
be amended to delete the ADD, AMEND, and DELETE Columns. Transfer
agents would instead provide the beginning date of the relationship with the
control person and the ending date of the relationship.

X. Instruction II, Special Instructions for Filing and Amending Form TA-1, would be

amended to reflect that the Financial Industry Number Standard (“FINS”) number

16







the referenced information.®® Accordingly, the phrase "each issue shown on
Schedule B of registrants Form TA-1, as amended," would be deleted and
replaced with the phrase "each issue for which registrant acted as transfer agent."
iii. Instruction 1. The reference to "Section 17A(c)(3)(C)" would be revised to
"Section 17A(c)(4)(B)."
The Commission requests the views of commenters on the proposed amendments to
Form TA-1, Form TA-2, and Form TA-W,

5. Amendment to Form ID

The Commission is proposing to amend Form ID, Uniform Application for Access
Codes to File on EDGAR, to add “transfer agent™ to the check-the-box list of applicant types
(the form currently has boxes for “filer”, “filing agent”, “trainer”, or “individual”).** The
purpose of this change is to allow the Commission to identify a new filer as a transfer agent
for purposes of utilizing the special instructions in EDGARLite for the TA forms (for
example, a TA-2 will be blocked if the transfer agent hasn’t previously filed an electronic
Form TA-1 or amended Form TA-1).%

The Commission requests the views of commenters on the proposed amendments to

Form ID.

IV. REQUEST FOR COMMENT

? Securities Exchange Act Release No. 23084 (March 27, 1986), 51 FR 12124 (April 9, 1986).
* 17 CFR 239.63.

> Transfer agents that have previously filed a transfer agent form with the Commission are currently
in the system. Only those transfer agents that are filing a transfer agent form with the Commission
for the first time would be required to complete and file a Form ID.
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The Commission requests the views of commenters on all aspects of the proposed
amendments, discussed above, to Rules 17Ac2-1, 17Ac2-2, and 17Ac3-1, Regulation S-T, and to
Form TA-1, Form TA-2, and Form TA-W and the instructions to the forms under the Act.

V. PAPERWORK REDUCTION ACT

Certain provisions of the proposed amendments to the rules and forms contain "collection of
information requirements" within the meaning of the Paperwork Reduction Act of 1995.%¢ An
agency may not conduct or sponsor, and a person is not required to respond to, a collection of
information unless it displays a currently valid control number. The Commission has submitted the
revisions to the collection of information to the Office of Management and Budget ("OMB") for
review in accordance with 44 U.S.C. 3507 and 5 CFR 1320.11. The titles of the affected
information forms are Form TA-1 (OMB Control Number 3235-0084), Form TA-2 (OMB Control
Number 3235-0337), and Form TA-W (OMB Control Number 2325-0151).37

The proposal would require Form TA-1, Form TA-2, and Form TA-W, which are currently
filed with the Commission in paper form, to be filed electronically oh EDGAR. The Commission

collects this information pursuant to its authority under Section 17A of the Act and uses the

3% 44 U.S.C. 3501 et seq.

37 The Commission estimates that each year a small number of transfer agents would need to file a
Form ID (OMB Control Number 3235-0328) with the Commission in order to gain access to
EDGAR. Form ID is used to request the assignment of access codes to file on EDGAR. Most
transfer agents would not need to file a Form ID because any transfer agent that has filed at least one
transfer agent form with the Commission since 2002 has been entered into the EDGAR system by
the Commission and would not need to file Form ID to file electronically on EDGAR. However,
registered transfer agents that have not yet filed a transfer agent form with the Commission and new
registrants would need to File Form ID.

The Commission estimates that it would receive approximately 80 Forms ID a year under the
proposed rule. This number fits within the current estimated number of respondents that file a Form
ID each year because the actual number of Forms ID the Commission receives is less than the
current estimate.
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information collected on the forms in determining whether to allow a transfer agent to register or to
withdraw from registration and also uses the information in monitoring the annual activities of
transfer agents. The information filed on the Form TA-1, Form TA-2, and Form TA-W is publicly
available.

The respondents to the collection of information are the registered transfer agents that file
Form TA-1, Form TA-2, and Form TA-W with the Commission. Only transfer agents for whom the
Commission is the ARA file Form TA-1 and Form TA-W with the Commission; however, all
registered transfer agents, whether they are registered with the Commission or another ARA, must
file the annual Form TA-2 with the Commission. Compliance with the proposed amendments would
be mandatory. The information required by the proposed amendments would not be kept
confidential by the Commission. The Commission's regulations that implement Section 17A of the
Act are at 17 CFR 200.80 et seq.

The proposal would modify an existing collection of information by changing the format of a
required filing from paper to electronic format and would amend the text of the forms and the
instructions to the forms to conform to the electronic filing requirement. For example, the
instructions for how and where to file the forms would be amended to require electronic filing on
EDGAR and the top section of each form would require the transfer agent to provide information
related to EDGAR filing such as its CIK, filing status, and - il address. Also, transfer agents
would transmit the forms to the Commission electronically instead of completing the forms in paper,
making three copies, and mailing them to the Commission. The proposal would also amend
Question 4, “Number of Items Receive for Transfer During the Reporting Period,” on Form TA-2
to add a paragraph (b) so that the EDGARLIite program could provide a data validation tool with

respect to Questions 6-10. A transfer agent currently has to calculate the number of individual
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EDGARLite to file electronically. Many transfer agents currently access EDGAR 1in some capacity,
such as an issuer, investment advisor, or a third party filer, and the instructions for installing and
using MS InfoPath™ and EDGARLite would be provided in the EDGAR Filer Manual. Based on
this, the Commission estimates that the one time burden associated with electronic filing of transfer
agent forms would be two hours. This increased burden would be incurred with respect to the first
transfer agent form the transfer agent files with the Commission electronically. For transfer agents
registered with the Commission, this would be Form TA-1, because the proposal would require
transfer agents registered with the Commission to file an electronic amended Form TA-1 before they
could file any other transfer agent forms electronically. For all other transfer agents, this would be
Form TA-2 because that is the only form those transfer agents file with the Commission.

There are 519 transfer agents registered with the Commission. Accordingly, the increase in
collection of information burden associated with filing electronically for Form TA-1 would be 1038
hours. There are 266 transfer agents registered with an ARA other than the Commission.
Accordingly, the collection of information burden associated with filing electronically for Form TA-
2 1s 532 hours.

The Commission believes that the estimated hour burden for Form TA-1 would increase for
the first year of electronic filing because the proposed amendments would require that transfer
agents registered with the Commission refile the information on Form TA-1 electronically in
" EDGAR as an amended Form TA-1. The proposed requirement to refile the registration
information is designed to ensure that the EDGAR database contains complete and current
information on all transfer agents registered with the Commission as well as to create a complete

form for transfer agents to use when they next amend For TA-1.

22



The proposed requirement to file an amended Form TA-1 would apply to the 519 transfer
agents for which the Commission is the ARA and would create a one time collection of information
burden. The Commission’s current estimate for completing Form TA-1 is 2 hours. As stated above,
the Commission believes that the hour burden for completing the electronic forms is the same as
completing the paper forms. Accordingly, the Commission estimates that each transfer agent that is
required to refile the information on Form TA-1 wouls need approximately two hours to do so, for
an increase to the total burden for the first year of 1,038 hours.

Transfer agents that file amended Forms TA-1 and TA-2 would be required to complete them
in full rather than partially as currently required. However, there should not be an additional burden
with respect to filing amended forms because transfer agents would be able to use the previously
filed electronic amended Form TA-1 or the previously filed electronic Form TA-2 as a template for
future amendments and would only need to amend the answers to those questions for which the
information has become inaccurate, misleading, or incomplete.

In sum, the proposed amendments would increase the collection of information hour burden
for Form TA-1 by a total of 2,076 hours (current estimate of 1,038 hours plus the additional estimate
of 1,038 hours) and 1,064 hours (current estimate of 532 hours plus the additional estimate of 532
hours) for Form TA-2 for the first electronic filing only.*® After the first electronic filing, the
estimated burden would return to its current level of 1,038 hours for Form TA-1 and 532 hours for
Form TA-2.

The Commission does not anticipate that the proposed amendments would impose significant

additional costs for transfer agents. In order to create forms on EDGARLite and to submit forms to

** Based on an estimated average administrative labor cost of $31.50 per hour, the Commission’s
staff estimates that the total labor cost to the transfer agent industry for complying with the proposed
amendments would be $98,910. (A total of 3,114 hours (2,076 + 1,038) multiplied by a cost of
$31.50 per hour equals $98,910.)




EDGAR, applicants are required to have a personal computer, internet access, and MS InfoPath™
software. As noted above, many transfer agents currently file electronically in EDGAR in some
capacity and the Commission believes that as part of their business operations, almost all registered
transfer agents have personal computers and that many have access to the internet. The cost of the
MS InfoPath™ software is approximately $200; however, if the transfer agent has already purchased
Microsoft Office 2000 Professional Enterprise Edition™ it will not need to purchase MS InfoPath.™
Accordingly, we estimate that the proposal would cause a cost to each transfer agent of a maximum
of $200 in the initial year only. Further, if a transfer agent could demonstrate that the electronic
filing requirement would cause it undue burden or expense, the Commission could grant it a
continuing hardship exemption from the electronic filing requirement pursuant to Rule 202 of
Regulation S-T.

Pursuant to 44 U.S.C. 3506(c)(2)(B), the Commission solicits comments to:

(1) Evaluate whether the proposed collection of information is necessary for the performance
of the functions of the agency, including whether the information shall have practical utility;

(2) Evaluate and provide relevant data regarding the agency’s estimate of the burden of the
proposed collection of information, including the validity of the methodology and assumptions used,;

(3) Enhance the quality, utility and clarity of the information to be collected; and

(4) Minimize the burden of collection of information on those who are to respond, including
through the use of automated collection techniques or other forms of information technology.

Persons wishing to submit comments on the collection of information requirements should
direct them to the following persons: (1) Desk Officer for the Securities and Exchange Commission,
Office of Information and Budget ("OMB"), Room 3208, New Executive Office Building,

Washington, DC 20503; and (2) Nancy M. Morris, Secretary, Securities and Exchange Commission,
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100 F Street, NE., Washington, DC 20549-1090 with reference to File No. S7- - . OMB is required
to make a decision concerning the collection of information between 30 and 60 days after
publication, so a comment to OMB is best assured of having its full effect if OMB receives it within
30 days of publication. The Commission has submitted the proposed collection of information to
OMB for approval. Requests for the materials submitted to OMB by the Commission with regard to
this collection of information should be in writing, refer to File No. S7- - , and be submitted to the
Securities and Exchange Commission, Records Management, Office of Filings and Information
Services, 100 F Street, NE., Washington, DC 20549.
VI. COSTS AND BENEFITS OF THE PROPOSED RULEMAKING

The Commission is sensitive to the costs and benefits of our proposed rule implementing an
electronic filing system for transfer agent forms. We believe that the proposed amendments would
benefit transfer agents and investors by improving the efficiency and quality of the information filed
with the Commission, which is available to the public. We also believe that the proposed
amendments would result in certain costs to most transfer agents because they may need to purchase
computer software and possibly hardware and would need to train personnel to create forms in the
EDGARLIite™ application and to file the forms on EDGAR. The Commission encourages
commenters to identify, discuss, analyze, and supply relevant data regarding any such costs or
benefits.
A.  Benefits

An electronic filing system would improve the efficiency of the filing process for transfer
agents and would also improve the public dissemination of the information on the forms. The
electronic filing system would eliminate the burdens associated with the paper forms and the

possibility of the forms being lost or misdirected. By performing data validation checks, the
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EDGARLite application would help to ensure that transfer agents fill the forms out completely and
in the appropriate format. It would also provide transfer agents with email notification that a form
has been accepted or suspended by the Commission.

The proposed rule would benefit the public because it would make the information on
transfer agent forms, which is publicly available information, more easily accessible and available in
a more timely manner in EDGAR than it currently is through the Commission's public reference
room. The new system would also improve the Commission’s ability to maintain, review, and
analyze transfer agent forms by collecting and storing all of the information on the forms in a single,
centralized database. The database would be updated immediately upon the receipt of new filings
and would help the Commission identify delinquent filers. It would also allow for analytic tools
such as data aggregation, statistical analysis, and report generation.

B.  Costs

Transfer agents would incur initial and ongoing costs with respect to the electronic filing
system. The Commission believes that most of the cost burden would be in terms of initial costs and
would be in terms of using the electronic filing system. The Commission does not believe that
transfer agents would incur additional costs in the first year as a result of completing the forms in
electronic format versus in paper format because, other than amendments to Question 4 of Form TA-
2 to request the number of individual securityholder accounts and to Questions 6 and 7 of Form TA-
1 to request the file number of service companies and named transfer agents, the substance of the
transfer agent forms is not changing. However, transfer agents that are registered with the

Commission would incur additional costs with respect to completing the forms because they would

be required to prepare and file an electronic amendment to their original registration on Form TA-1




and submit it to EDGAR for the first year of electronic filing before they could submit their annual
report on Form TA-2.

In order to file electronic transfer agent forms in EDGAR, transfer agents would need the
computer system requirements necessary to access EDGAR and would have to train personnel to
prepare forms using EDGARLite. We believe that most transfer agents currently have the necessary
computer system requirer;lents as well as access to the Internet as part of their current businesses.
However, the Commission believes that many transfer agents would choose to purchase MS
Infopath™ which is needed to view and enter data in EDGARLite forms.

To estimate the impact of the proposal on transfer agents, the Commission reviewed
the filings submitted by transfer agents to the Commission and communicated with several
small and mid-size transfer agents regarding their computer systems, personnel, and
familiarity with EDGAR. Many transfer agents are entities or are affiliated with entities,
such as publicly traded companies or investment companies, which submit filings to the
Commission electronically in EDGAR. These transfer agents have the necessary computer
system requirements and personnel to file the transfer agent forms in EDGAR, but many do
not have the MS InfoPath™ software necessary to construct forms in EDGARLite. Transfer
agents that have purchased Microsoft Office 2000 Professional Enterprise Edition™ have
MS InfoPath™ included as part of their operating system; however, most of these transfer
agents are not familiar with MS InfoPath™ and would have to train their personnel to use the
software. Of the transfer agents that do not currently file forms electronically in EDGAR,
most have the computer system requirements to file in EDGAR, but would need to purchase
MS InfoPath™, train personnel to construct forms using EDGARLite, and submit forms

electronically to EDGAR. In addition, some transfer agents may not have the necessary
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system requirements to file in EDGAR and would need to purchase upgrades to their
computer systems as well as incur the costs related to purchasing the MS InfoPath™
software and training personnel to file forms in EDGAR using EDGARLite.

From the above information, the Commission estimates that the cost to transfer agents of the
electronic filing proposal could range from only the cost of training personnel to create forms in
EDGARULite to the cost of upgrading systems, purchasing MS InfoPath™ and training personnel to
use the EDGAR system and EDGARLite. The EDGARLite application is designed to be easy to use
and the MS InfoPath™ software is a relatively low-cost software package that is readily available.
The EDGAR Filer Manual would provide instructions for installing MS InfoPath™ and for using
EDGARLite. Based on this, the Commission estimates that any training for ersonnel with respect
to electronic filing would be two hours for each registered transfer agent. Additionally, the
Commission estimates that transfer agents registered with the Commission would require an
additional two hours to refile the information on Form TA-1 as an amended Form TA-1 would be
two hours. The Commission estimates a cost of $31.50 per hour and that the total labor cost to the
transfer agent industry for complying with the proposed amendments would be $98,910.*°

Alternatively, transfer agents or a third party could prepare the forms without MS InfoPath™
by creating an XML tagged version of the filing as an ASCII document using technical
specifications that would be available on the Commission’s public Web site.*® The Commission
would integrate the XML tags with the form template to create a structured form that is identical to
the form created in EDGARLite for the purpose of viewing the form in EDGAR. This filing method

would require some technical expertise on the part of the filer, however. Additionally, transfer

* The cost per hour is based on the estimated per hour salary of a senior computer operator using the
Securities Industry Association’s Office Salary Data for 2003, adjusted for inflation.

40 See note 15.
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agents could hire a third party filer to prepare and submit the forms on their behalf using MS
InfoPath.™ Third parties generally charge separate fees for preparation and submission of EDGAR
filings, and they either charge a fee per page of a filing or, for some forms, offer a flat rate per form.
Based on the published cost structures of some of the larger third party filers, we estimate that the
cost of hiring a third party filer to fill out a single transfer agent form would be in the range of $150
to $200.

The Commission estimates that transfer agents would incur a small amount of ongoing costs
with respect to the proposed amendments, such as purchasing upgrades to MS InfoPath™ software
and maintaining access to the internet. Additionally, transfer agents would have to have personnel
that are familiar with the EDGAR system to file Form TA-2 each year and amendments to Form TA-
1 whenever the information on the form becomes inaccurate, misleading, or incomplete.

C. Request for Comment

The Commission requests data to quantify the costs and the benefits above. The Commission
seeks estimates of these costs and benefits, as well as any costs and benefits not already described,
which could result from the adoption of the proposed amendments to Regulation S-T, Rules 17Ac2-
1, 17Ac2-2, and 17Ac3-1 and the proposed amendments to Form TA-1, Form TA-2, and Form TA-
W and the instructions to the forms. Specifically, the Commission requests comments regarding the
costs related to training persormel to construct forms using EDGARLite and to file in the EDGAR
system. Additionally, the Commission requests comments regarding the types of systems upgrades
transfer agents could have to make to their computer systems in order to file electronically in
EDGAR and the costs of such upgrades. The Commission also requests comments regarding the cost
related to developing the transfer agent forms without using MS InfoPath™ and the cost related to

hiring a third party to prepare the forms. Finally, The Commission requests commenters to address
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whether the proposed amendments to Regulation S-T, Rules 17Ac2-1, 17Ac2-2, and 17Ac3-1 and
the proposed amendments to Form TA-1, Form TA-2, and Form TA-W and the instructions to the
forms would generate the anticipated benefits or impose any unanticipated costs on transfer agents
and the public.

VII. CONSIDERATION OF THE BURDEN ON COMPETITION, PROMOTION OF
EFFICIENCY, AND CAPITAL FORMATION

Section 3(f) of the Act*! requires the Commission, whenever it engages in rulemaking and is
required to consider or to determine whether an action is necessary or appropriate in the pubic
interest, to consider whether the action will promote efficiency, competition, and capital formation.
In addition, Section 23(a)(2) of the Act™ requires the Commission, when promulgating rules under
the Act, to consider the impact any such rules would have on competition. Section 23(a)(2) further
provides that the Commission may not adopt a rule that would impose a burden on competition not
necessary or appropriate in furtherance of the purposes of the Act.

A transfer agent is any entity that engages on behalf of an issuer of securities or on behalf of
itself as an issuer of securities in (A) countersigning such securities upon issuance; (B) monitoring
the issuance of such securities with a view to preventing unauthorized issuance, a function
commonly performed by a person called a registrar; (C) registering the transfer of such securities;
(D) exchanging or converting such securities; and (E) transferring record ownership of securities by
bookkeeping entry without physical issuance of securities certificates.* Transfer agents are
regulated by the Commission pursuant to Section 17A of the Act. All transfer agents file an annual

report with the Commission on Form TA-2. Certain transfer agents file registrations on Form TA-1

“15U.8.C. 78¢(f).
“215U.8.C. 78w(a)(2).

15 U.8.C. 78c(a)(25).
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information that is required to be reported to the Commission on the forms. The proposal would
change the filing method of the forms from paper format to electronic format. Accordingly, the
proposal should not have an impact on capital formation.

The Commission generally requests comment on the competitive or anticompetitive effects
of these amendments to Regulation S-T, Rules 17Ac2-1, 17Ac2-2, and 17Ac3-1 and to Form TA-1,
Form TA-2, and Form TA-W on any transfer agents if adopted as proposed. The Commission also
requests comment on what impact the amendments, if adopted, would have on efficiency and capital
formation. Commenters should provide analysis and empirical data to support their views on the
costs and benefits associated with the proposal.

VIII. INITIAL REGULATORY FLEXIBILITY ANALYSIS

Section 3(a) of the Regulatory Flexibility Act of 1980* requires the Commission to
undertake an initial regulatory flexibility analysis of the proposed rule on small entities unless the
Commission éertiﬁes that the rule, if adopted, would not have a significant economic impact on a
substantial number of small entities.*® The Commission has prepared an Initial Regulatory
Flexibility Analysis ("IRFA") pursuant to the Regulatory Flexibility Act regarding the proposed
amendments to Regulation S-T, Rules 17Ac2-1, 17Ac2-2, and 17Ac3-1 and to Form TA-1, Form
TA-2, and Form TA-W and the instructions to the forms.

The IRFA prepared by the Commission states that the purpose of the proposal to establish an
electronic filing system for transfer agent forms is to improve the efficiency of the filing process for
transfer agents and the public dissemination of the information on the forms. An electronic filing

system would eliminate the burdens associated with paper forms and streamline the filing process. It

“ 57U.S.C. 603(a).

*® 51U.S.C. 605(b).
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would help to ensure that transfer agents fill the forms out completely and in the appropriate format.
It would also provide transfer agents with email notification that a form has been accepted or
suspended by the Commission.

The IRFA sets forth the statutory authority for the proposed amendments to Rules 17Ac2-1,
17Ac2-2, and 17Ac3-1 and to Regulation S-T, Form TA-1, Form TA-2, and Form TA-W and the
instructions to the forms. The IRFA also discusses the effect of the proposal on transtfer agents that
are small entities under Rule 0-10(h) under the Act.*’ Rule 0-10(h) defines the term “small
business” or “small organization” to include any transfer agent that (1) received less than 500 items
for transfer and less than 500 items for processing during the preceding six months (or in the time
that it has been in business, if shorter); (2) transferred items only of issuers that would be deemed
"small businesses" or "small organizations" as defined in this section; and (3) maintained master
shareholder files that in the aggregate contained less than 1,000 shareholder accounts or was the
named transfer agent for less than 1,000 shareholder accounts at all times during the preceding fiscal
year (or the time that it has been in business, if shorter); and (4) is not affiliated with any person,
other than a natural person, that is not a small business or small organization under Rule 0-10.

The Commission estimates that there are 310 registered transfer agents that are "small
entities" under Rule 0-10. Of these, 170 are registered with the Commission and 140 are registered
with the other ARAs.

The proposed amendments would require that all transfer agents apply for access to the
EDGAR system and file all transfer agent forms that they file with the Commission electronically in
EDGAR. Transfer agents would be expected, but not required, to complete the electronic forms by

using the EDGARLite application. 2 transfer agents filing electronically would need to have a

717 CFR 240.0-10(h).
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be noted that this filing method would require some technical expertise on the part of the filer and
the Commission does not anticipate that any transfer agents or third parties would find it worth the
cost savings to develop the transfer agent forms outside of EDGARLite.

The Commission also considered whether entities could file the forms with the Commission
by using public computer services, such as an internet cafe or a public library, and therefore avoid
the expense of any required hardware, software, or internet access. Commission staff contacted
public computer service providers in 2004 and determined that it was unlikely that these facilities
would have the necessary MS Infopath™ software requirement for using the EDGARLite templates.
However, transfer agents would be free to use a public facility if the facility has the necessary
computer system requirements. Additionally, filers could prepare their filings by creating an ASCII
document as described above, which should be possible on many public computer service facilities.

Finally, the Commission could grant a transfer agent a continuing hardship exemption from
the electronic filing requirement under Rule 202 of Regulation S-T if the transfer agent demonstrates
that the electronic filing requirement would cause it undue burden or expense. A transfer agent that
was granted such an exemption would continue to file the forms in paper and thus would not be
economically impacted by the electronic filing requirement.

The Commission encourages the submission of written comments with respect to any aspect
of the IRFA. Comments should specify costs of compliance with the proposed amendments. For
purposes of the Small Business Regulatory Enforcement Fairness Act of 1996,* the Commission is
also requesting information regarding the potential impact of the proposed rule on the economy on
an annual basis. Commenters should provide empirical data to support their views.

IX. STATUTORY BASIS AND TEXT OF THE PROPOSED AMENDMENTS

“ Ppub. L. No. 104-121, Title II, 110 Stat. 857 (1996).
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The amendments to Regulation S-T under the Securities Act of 1933, Rule 17Ac2-1, Rule
‘ ’ 17Ac2-2, and Rule 17Ac3-1, and Forms TA-1, TA-2, and TA-W under the Act are being proposed
pursuant to Section 19(a) of the Securities Act and Sections 17, 17A, and 23(a) of the Act.
Text of Proposed Rule Amendments
List of Subjects
17 CFR Parts 232, 239, 240, 249, 249b, 269, and 274
Reporting and recordkeeping requirements, Securities.
Text of Amendment
In accordance with the foregoing, Title 17, Chapter II of the Code of Federal
Regulations is proposed to be amended as follows:

- PART 232—REGULATION S-T—GENERAL RULES AND REGULATIONS FOR
ELECTRONIC FILINGS

‘ 1. The general authority citation for part 232 is revised to read as follows:

Authonty: 15 U.S.C. 771, 77g, 77h, 77j, 77s(a), T7sss(a), 78c(b), 781, 78m, 78n,
780(d), 78w(a), 7811(d), 80a-8, 80a-29, 80a-30, 80a-37, and 7201 et seq.; and 18 U.S.C. 1350.
* ok koK %

2. Amend § 232.101 by:

»a. Removing the word "and" at the end of paragraph (a)(1)(x);

b. Removing the period at the end of paragraph (a)(1)(xi1) and adding "; and"; and

c. Adding paragraph (a)(1)(xii).

The addition reads as follows.
§232.101 Mandated electronic submissions and exceptions.

(a)***

‘ (1) * * *
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(xii) Form TA-1 (§ 249.100 of this chapter), Form TA-2 (§ 249.102 of this chapter),

and Form TA-W (§ 249.101 of this chapter).
* Kk kK

3. Revise § 232.104 paragraph (a) to read as follows.

§ 232.104 Unofficial PDF copies included in an electronic submission.

(a) An electronic submission, other than a Form 3 (§ 249.103 of this chapter), a Form
4 (§ 249.104 of this chapter), a Form 5 (§ 249.105 of this chapter), a Form ID (§§ 239.63,
249.446, 269.7 and 274.402 of this chapter), a Form TA-1 (§ 249.100 of this chapter), a
Form TA-2 (§ 249.102 of this chapter), or a Form TA-W (§ 249.101 of this chapter), may
include one unofficial PDF copy of each electronic document contained within that
submission, tagged in the format required by the EDGAR Filer Manual.

* ok Kk Kk

4. Section 232.201 1s amended by revising the introductory text of paragraph (a) to
read as follows.

§ 232.201 Temporary hardship exemption.

(a) If an electronic filer experiences unanticipated technical difficulties preventing the
timely preparation and submission of an electronic filing other than a Form 3 (§ 249.103 of
this chapter), a Form 4 (§ 249.104 of this chapter), a Form 5 (§ 249.105 of this chapter), a
Form ID (§§ 239.63, 249.446, 269.7 and 274.402 of this chapter), a Form TA-1 (§ 249.100 of
this chapter), a Form TA-2 (§ 249.102 of this chapter), or a Form TA-W (§ 249.101 of this
chapter), the electronic filer may file the subject filing, under cover of Form TH (§§ 239.65,
249.447,269.10 and 274.404 of this chapter), in paper format no later than one business day

after the date on which the filing was to be made.
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* k k ok k

. PART 239—FORMS PRESCRIBED UNDER THE SECURITIES ACT OF 1933
5. The general authority citation for Part 239 is revised to read as follows.
Authority: 15 U.S.C. 771, 77g, 77Th, 773, 77s, 772-2, 77z-3, T7sss, 78c, 781, 78m, 78n,
780(d), 78u-5, 78w(a), 7811(d), 78mm, 80a-2(a), 80a-3, 80a-8, 80a-9, 80a-10, 80a-13, 80a-24,
80a-26, 80a-29, 80a-30, and 80-37, unless otherwise noted.

* k% % %

PART 240—GENERAL RULES AND REGULATIONS, SECURITIES EXCHANGE
ACT OF 1934

6. The general authority citation for Part 240 is revised to read as follows.
Authority: 15 U.S.C. 77¢, 77d, 77g, 77j, 77s, 77z-2, 77z-3, T7eee, 77ggg, 77nnn,
77sss, 77ttt, 78c, 784, 78e, 781, 78g, 781, 78j, 78j-1, 78k, 78k-1, 781, 78m, 78n, 780, 78p,
‘ 78q, 78s, 78u-5, 78w, 78x, 781l(d), 78mm, 80a-20, 80a-23, 80a-29, 80a-37, 80b-3, 80b-4,
80b-11, and 7201 et seq.; and 18 U.S.C. 1350, unless otherwise noted.
* oKk Kk
7. Amend § 240.17Ac2-1 by:
a. Revising paragraph (c);
b. Redesignating paragraph (d) as paragraph (e); and
c. Adding new paragraph (d).
The revision and addition reads as follows.
§ 240.17Ac2-1 Application for registration of transfer agents.
* ok ok k
(c) If any of the information reported on Form TA-1 (§ 249b.100 of this chapter)

. becomes inaccurate, misleading, or incomplete, the registrant shall correct the information by
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filing an amendment within sixty days following the date on which the information becomes
inaccurate, misleading, or incomplete.

(d) Every registration and amendment filed pursuant to this section shall be filed with
the Commission electronically in the Commission’s EDGAR system. Transfer agents should
refer to Form TA-1 and the instructions to the form (§ 249b.100 of this chapter) and to the
EDGAR Filer Manual (§ 232.301 of this chapter) for the technical requirements and
instructions for electronic filing. Transfer agents that have previously filed a Form TA-1 with
the Commission must refile the information on their Form TA-1, as amended, in electronic
format in EDGAR as an amended Form TA-1.

' EEEE

8. Amend § 240.17Ac2-2 by:

a. Adding two sentences to the end of the introductory text of paragraph (a); and

b. Revising paragraph (c).

The addition and revision reads as follows.

§ 240.17Ac2-2 Annual reporting requirement for registered transfer agents.

(a) * * * A transfer agent may file an amendment to Form TA-2 pursuant to the
instructions on the form to correct information that has become inaccurate, incomplete, or
misleading. A transfer agent may file an amendment at any time; however, in order to be
timely filed, all required portions of the form must be completed and filed in accordance with
this section and the instructions to the form by the date the form is required to be filed with

the Commission.

* %k ¥ k %
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(¢) Every annual report and amendment filed pursuant to this section shall be filed
with the Commission electronically in the Commission's EDGAR system. Transfer agents
should refer to Form TA-2 and the instructions to the form (§ 249b.102 of this chapter) and
the EDGAR Filer Manual (§ 232.301 of this chapter) for further information regarding
electronic filing. Every registered transfer agent must file an electronic Form TA-1 with the
Commission, or an electronic amendment to its Form TA-1 if the transfer agent previously
filed a paper Form TA-1 with the Commission, before it may file an electronic Form TA-2 or
Form TA-W with the Commission.

9. Amend § 240.17Ac3-1 by:

a. Removing the authority citations at the end of the section;

b. Removing from paragraph (a) and the first sentence of paragraph (b) the term
"17A(c)(3)(C)" and in its place adding "17A(c)(4)";

c. Removing from paragraph (b) the term "17A(c)(3)(A)" and 1n its place adding
"17A()(3)";

d. Redesignating paragraph (c) as paragraph (d); and

e. Adding new paragraph (c).

The addition reads as follows.

§ 240.17Ac3-1 Withdrawal from registration with the Commission.
ok kK%

(c) Every withdrawal from registration filed pursuant to this section shall be filed
with the Commission electronically in the Commission's EDGAR system. Transfer agents

should refer to Form TA-W and the instructions to the form (§ 249b.101 of this chapter) and
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the EDGAR Filer Manual (§ 232.301 of this chapter) for further information regarding
electronic filing,
* % % k %
PART 249—FORMS, SECURITIES EXCHANGE ACT OF 1934
10. The authority citation for Part 249 continues to read in part as follows.
Authority: 15 U.S.C. 78a et seq., and 7201 et seq.; and 18 U.S.C. 1350, unless
otherwise noted.
* K Kk Kk
PART 249b— FURTHER FORMS, SECURITIES EXCHANGE ACT OF 1934
11. The authority citation for Part 249b continues to read in part as follows.
Authority: 15 U.S.C. 78a et seq., unless otherwise noted;
¥k Kk k
12. Form TA-1 (referenced in § 249b.100), Form TA-W (referenced in § 249b.101),
and Form TA-2 (referenced in § 249b.102) are revised to read as set forth in the attached
Appendices B, C, and D.

PART 269—FORMS PRESCRIBED UNDER THE TRUST INDENTURE ACT OF
1939

13. The authority citation for Part 269 continues to read as follows:

Authority: 15 U.S.C. 77ddd(c), 77eee, 77ggg, 77hhh, 77iii, 77553, 77sss, 781(d),
unless otherwise noted.
PART 239—FORMS PRESCRIBED UNDER THE SECURITIES ACT OF 1933
PART 249—FORMS, SECURITIES EXCHANGE ACT OF 1934

PART 269—FORMS PRESCRIBED UNDER THE TRUST INDENTURE ACT OF
1939
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PART 274—FORMS PRESCRIBED UNDER THE INVESTMENT COMPANY ACT
OF 1940

14. The authority citation for Part 274 continues to read in part as follows:

Authority: 15 U.S.C. 77f, 77g, 77h, 77}, 77s, 78c(b), 781, 78m, 78n, 780(d), 80a-8,
80a-24, 80a-26, and 80a-29, unless otherwise noted.
* k% ok %

15. Form ID (referenced in § 239.63, § 249.446, § 269.7, and § 274.402) is revised as

set forth in Appendix A.

By the Commission.

Nancy M. Morris
Secretary

Date: August 24, 2006

Note: The texts of Appendices A, B, C, and D to the Preamble will not appear in the Code of
Federal Regulations.




APPENDIX A

United States OMB APPROVAL
Securities and Exchange Commission OMB Number: 3235-0328
Washington, D.C. 20549 Expires: April 30, 2009

Estimated average burden
hours per response: . .0.15

FORM ID

UNIFORM APPLICATION FOR ACCESS CODES TO FILE ON EDGAR

L PART I — APPLICATION FOR ACCESS CODES TO FILE ON EDGAR j

Name of applicant (applicant's name as specified in its charter, except, if individual, last
name, first name, middle name, suffix (e.g., “Jr.”)

Mailing Address or Post Office Box No.
City State or Country Zip

Telephone number (Include Area and, if Foreign, Country Code) ()

Applicant is (see definitions in the General Instructions)

Individual (if you check
this box, you must also

0 Transfer Agent 0 check either Filer, Filing
Agent, Training Agent or
Transfer Agent box)

Filing Training

o Filer Agent . Agent

PART II — FILER INFORMATION (To be completed only by filers that are not

individuals)
Filer's Tax Number or Federal Doing Business As
Identification Number (Do Not Enter a
Social Security Number) Foreign Name (if Foreign Issuer Filer and
applicable)

Primary Business Address or Post Office Box No. (if different from mailing address)
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‘ City State or County Zip

State of Incorporation Fiscal Year End (mm/yy)

l_ PART III — CONTACT INFORMATION (To be completed by all applicants) J

Person to receive EDGAR Information, Inquiries and Access Codes

Telephone Number (Include Area and, if foreign, Country Code) ( )

Mailing Address or Post Office Box No. (if different from applicant's mailing address)
City State or Country Zip

E-Mail Address

PART IV — ACCOUNT INFORMATION (To be completed by filers and filing agents

only)
‘ Persor} tp receive SEC Account Information Telephone Number (Include Area and, if
and Billing Invoices

Foreign, Country Code) ()

Mailing Address or Post Office Box No. (if different from applicant's mailing address)

City State or Country Zip
L PART V — SIGNATURE (To be Completed by all Applicants)

Signature: Type or Print Name:

Position or Title: Date:

Intentional misstatements or omissions of facts constitute federal criminal violations.
See 18 U.S.C. 1001.

Section 19(a) of the Securities Act of 1933 (15 U.S.C. 77s(a)), sections 13(a) and 23(a) of the

Securities Exchange Act of 1934 (15 U.S.C. 78m(a) and 78w(a)), section 319 of the Trust
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Indenture Act of 1939 (15 U.S.C. 77sss), and sections 30 and 38 of the Investment Company
Act of 1940 (15 U.S.C. 80a-29 and 80a-37) authorize solicitation of this information. We will
use this information to assign system identification to filers, filing agents, and training
agents. This will allow the Commission to identify persons sending electronic submissions

and grant secure access to the EDGAR system.

SEC 2084 (05-06)  Persons who potentially are to respond to the collection of
Previous form
obsolete information contained in this form are not required to respond

unless the form displays a currently valid OMB control number.

FORM ID
GENERAL INSTRUCTIONS

USING AND PREPARING FORM ID
Form ID must be filed by registrants, third party filers, or their agents, to whom the
Commuission previously has not assigned a Central Index Key (CIK) code, to request the

following access codes to permit filing on EDGAR:

» Central Index Key (CIK) - The CIK uniquely identifies each filer,
filing agent, and training agent. We assign the CIK at the time you
make an initial application. You may not change this code. The CIK is

a public number.

* CIK Confirmation Code (CCC) - You will use the CCC in the header
of your filings in conjunction with your CIK to ensure that you

authorized the filing.
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You must complete all items in any parts that apply to you. If any item in any part does

not apply to you, please leave it blank.

PART I - APPLICANT INFORMATION (to be completed by all applicants)

Provide the applicant’s name in English.
Please check one of the boxes to indicate whether you will be sending electronic submissions
as a filer, filing agent, or training agent. Mark only one of these boxes per application. If you
are an individual, however, also mark the “Individual” box.
« "Filer" - Any individual or entity on whose behalf an electronic filing is made.
* "Filing Agent" - A financial printer, law firm, or other party, which will be using
these access codes to send a filing or portion of a filing on behalf of a filer.
* “Training Agent" - Any individual or entity that will be sending only test filings
in conjunction with training other persons.
» “Transfer Agent" - Any individual or entity planning to register as a Transfer
Agent on whose behalf an electronic filing is made.

* “Individual” — A natural person.

PART II - FILER INFORMATION (to be completed only by filers that are not
individuals)

The filer's tax or federal identification number is the number issued by the Internal Revenue
Service. This section does not apply to individuals. Accordingly, do not enter a Social
Security number. If an investment company filer is organized as a series company, the
investment company may use the tax or federal identification number of any one of its
constituent series. Issuers that have applied for but not yet received their tax or federal
identification number and foreign issuers that do not have a tax or federal identification

number must include all zeroes. A “foreign issuer” is an entity so defined by the Securities
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Act of 1933 (15 U.S.C. 77a et seq.) Rule 405 (17 CFR 230.405) and the Securities Exchange
. Act of 1934 (15 U.S.C. 78a et seq.) Rule 3b-4(b) (17 CFR 240.3b-4(b)). Foreign issuers

should include their country of organization.

A foreign issuer filer must provide its “doing business as” name in the language of the name

under which it does business and must provide its foreign language name, if any, in the space

so marked.

If the filer’s fiscal year does not end on the same date each year (e.g., falls on the last

Saturday in December), the filer must enter the date the current fiscal year will end.

PART III - CONTACT INFORMATION (to be completed by all applicants) l

In this section, identify the individual who should receive the access codes and other
EDGAR-related information. Please include an e-mail address that will become your default
notification address for EDGAR filings; it will be stored in the Company Contact

. Information on the EDGAR Database. EDGAR will send all subsequent filing notifications
automatically to that address. You can have one e-mail address in the EDGAR Company
Contact Information. For information on including additional e-mail addresses on a per

filing basis, refer to Volume 1, Section 3.2.2 of the EDGAR Filer Manual.

ﬁ’ART IV - ACCOUNT INFORMATION (to be completed by filers and filing agents only) J

Identify in this section the individual who should receive account information and/or billing
invoices from us. We will use this information to process electronically fee payments and
billings. If the address changes, update it via the EDGAR filing Web site, or your account

statements may be returned to us as undeliverable.

PART V - SIGNATURE (to be completed by all applicants)
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If the applicant is a corporation, partnership, trust or other entity, state the capacity in which
the representative individual, who must be duly authorized, signs the Form on behalf of the
applicant.

If the applicant is an individual, the applicant must sign the Form.

If another person signs on behalf of the representative individual or the individual applicant,
confirm the authority of the other person to sign in writing in an electronic attachment to the
Form. The confirming statement need only indicate that the representative individual' or
individual applicant authorizes and designates the named person or persons to file the Form

on behalf of the applicant and state the duration of the authorization.
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APPENDIX B

OMB Approval

UNITED STATES OMB Number: 3235-
SECURITIES AND 0084
EXCHANGE COMMISSION [Expires: June 30,

Washington, D.C. 20549 |2009
Estimated average

FORM TA-1 burden hours per
response ...... 2.00
UNIFORM FORM FOR REGISTRATION AS A TRANSFER AGENT AND FOR
AMENDMENT

TO REGISTRATION PURSUANT TO SECTION 17A OF THE
SECURITIES EXCHANGE ACT OF 1934

Form TA-1 is to be used to register or amend registration as a transfer agent

with the Comptroller of the Currency, the Board of Governors of the Federal

Reserve System, the Federal Deposit Insurance Corporation or the Securities
GENERAL: and Exchange Commission pursuant to Section 17A of the Securities

Exchange Act of 1934.
Read all instructions before completing this form. Please print or type all
responses.
Form Version: 1.0.0 MCheck to show blank form for printing
1(a).Filer CIK:  1(b).Filer CCC:

I(c_). Live/Test O Live O Test
Filing?
1(d). Return Copy O Yes

1(e). Is this filing an amendment to a

previous filing? - b Yes
1(e)(i). File Number: 084-|
1(f)(i). Contact Name: 1(f)(ii). Contact Phone 1(H(iii). Contact E-mail

‘Number: =~ Address:

i .
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UNITED STATES

SECURITIES AND EXCHANGE COMMISSION
Washington, DC 20549

Instructions for Use of Form TA-1

Application for Registration and Amendment to Registration as a Transfer Agent
Pursuant to Section 17A of the Securities Exchange Act of 1934

ATTENTION: This electronic Form TA-1 is to be filed only by SEC registrants. All other

registrants file Form TA-1 in paper format with their Appropriate Regulatory Authority and
should obtain the form from such authority.

Certain sections of the Securities Exchange Act of 1934 applicable to transfer agents are
referenced or summarized below. Registrants aré urged to review all applicable provisions of
the Securities Exchange Act of 1934, the Securities Act of 1933 and the Investment
Company Act of 1940, as well as the applicable rules promulgated by the SEC under those
Acts.

I. General Instructions for Filing and Amending Form TA-1.

A. Terms and Abbreviations. The following terms and abbreviations are used throughout

these instructions:

1. “Act” refers to the Securities Exchange Act of 1934.

2. “ARA” refers to the appropriate regulatory agency, as defined in Section 3(a)(34)(B)
of the Act. See General Instruction D below.

3. “Form TA-1”is the Form filed as a registration and includes the Form and any
attachments to that Form.

4. “Registrant” refers to the entity on whose behalf Form TA-1 is filed.

5. “SEC” or “Commission” refers to the U.S. Securities and Exchange Commission.
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10.

11.

“Transfer agent” is defined in Section 3(a)(25) of the Act as any person who engages
on behalf of an issuer of securities or on behalf of itself as an issuer in at least one of
the functions enumerated therein.

“Independent, Non-Issuer Transfer Agent” refers to an entity which acts as a transfer

agent for other than its own securities or securities of an affiliate.

“Regulation S-T” is the SEC’s regulation containing the rules related to filing

electronic documents in EDGAR. 17 CFR 232 et seq.

. “EDGAR?” (Electronic Data Gathering, Analysis, and Retrieval) is the computer

system for the receipt, acceptance, review, and dissemination of documents submitted
to the Commission in electronic format.

“EDGAR Filer Manual” 1s the manual prepared by the SEC setting out the technical

format requirements for an electronic submission to EDGAR.
“EDGARLIte” is an application in EDGAR that registrants may use to create the

electronic Form TA-1 for submission to EDGAR.

B. Who Must File. Pursuant to Section 17A(c)(1) of the Act, it is unlawful for a transfer

agent to perform any transfer agent function with respect to any qualifying security

unless that transfer agent is registered with its ARA. A qualifying security is any security

registered under Section 12 of the Act. Thus, qualifying securities including securities

registered on a national securities exchange pursuant to Section 12(b) of the Act as well

as equity securities registered pursuant to Section 12(g)(1) of the Act for issuers that have

total assets exceeding $3,000,000 and a class of equity securities (other than exempted

securities) held of record by 500 or more persons. In addition, qualifying securities

include equity securities of registered investment companies and certain insurance
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companies that would be required to be registered under Section 12(g) except for the
exemptions provided by paragraphs (g)(2)(B) and (g)(2)(G), respectively, of Section 12,
i.e., when the asset and shareholder criteria of Section 12(g)(1)(B) are met.

. When to File. Before a transfer agent may perform any transfer agent function for a
qualifying security, it must apply for registration on Form TA-1 with its ARA and its
registration must become effective. Instructions for amending Form TA-1 appear at
General Instruction H.

. How to File. Registrants file electronically in EDGAR. Registrants should refer to the
EDGAR Filer Manual, which is available on the SEC's Web site, www.sec.gov, for the
instructions for preparing forms in EDGARLite™ and filing forms in EDGAR as well as
for the computer hardware and software requirements for electronic filing. A Form TA-1
or an amended Form TA-1 which is not completed properly may be suspended as not
acceptable for filing. Acceptance of this form, however, does not mean that the
Commission has found that it has been filed as required or that the information submitted
therein is true, correct or complete.

Registrants that are granted a hardship exemption from electronic filing under Rule 202
of Regulation S-T, 17 CFR 232.202, will be provided with instructions on how and where
to file a paper Form TA-1.

A registrant that wishes to include a cover letter or other correspondence may do so by
including the document as an attachment to the Form.

. EDGAR Access. Before registrants may prepare the Form in EDGARLite™ or file the

Form in EDGAR they must apply for access to EDGAR. Registrants should refer to the

EDGAR Filer Manual, Volume I (General Instructions) for information on accessing
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232.202, need only to provide its CIK.

2. In answering Question 3.b. of Form TA-1, the term Financial Industry Number
Standard (FINS number) means a six digit number assigned by The Depository Trust
Company (DTC) upon request to financial institutions engaged in activities involving
securities. Registrants that do not have a FINS number may obtain one by requesting
it following the steps described on the DTC Web site (www.dtc.org).

3. State in Question 3.c. the full address of the registrant's principal office where transfer
agent activities are, or will be, performed; a post office box number is not acceptable.
State in response to Question 3.d. the registrant's mailing address if different from the
response to Question 3.c. You may provide a post office box number in response to
Question 3.d.

4. For the purpose of answering Question 5, a transfer agent is an affiliate of, or
affiliated with, a person, if the transfer agent directly, or indirectly through one or
more intermediaries, controls, or is controlled by, or is under common control with,
that person.

5. In answering Questions 6 and 7, a “named transfer agent” is a transfer agent engaged
by the issuer to perform transfer agent functions for an issue of securities. There may
be more than one named transfer agent for a given security issue (e.g., principal
transfer agent, co-transfer agent or outside registrar).

D. Questions 8 through 10. Only independent, non-issuer registrants are required to

complete Questions 8 through 10.

E. Execution of Form TA-1 and Amendments Thereto. A duly authorized official or a

principal of the registrant must execute Form TA-1 and any amendments thereto on
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behalf of that registrant. For a corporate registrant, the term official includes the chairman
or vice-chairman of the board of directors, the chairman of the executive committee, or
any officer of the corporation who is authorized by the corporation to sign Form TA-1 on
its behalf. For a non-corporate registrant, duly authorized principal means a principal of
the registrant who is authorized to sign Form TA-1 on its behalf. The official or principal
of the registrant shall execute Form TA-1 by providing an electronic signature pursuant
to Rule 301, Signatures, of Regulation S-T, 17 CFR 232.301. The official or principal of
the registrant must provide his or her full name in typed format in the signature box of the
form and must manually sign a signature page or other document authenticating,
acknowledging, or otherwise adopting his or her signature that appears in typed form
within the electronic filing. The signature page or other such document shall be signed at
or before the time the electronic filing is made, shall be retained by the transfer agent for
a period of five years, and shall be made available to the Commission or its staff upon
request.

By executing Form TA-1, the registrant agrees and consents that notice of any proceeding
under the Act by the SEC involving the registrant may be given by sending such notice
by registered or certified mail to the registrant, “Attention Officer in Charge of Transfer
Agent Activities,” at its principal office for transfer agent activities as given in response

to Question 3.c. of Form TA-1.

II1. Notice

Under Sections 17, 17A(c) and 23(a) of the Act and the rules and regulations thereunder, the

SEC is authorized to solicit from applicants for registration as a transfer agent and from

registered transfer agents the information required to be supplied by Form TA-1. Disclosure
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to the SEC of the information requested in Form TA-1 is a prerequisite to the processing of
Form TA-1. The information will be used for the principal purpose of determining whether
the SEC should permit an application for registration to become effective or should deny,
accelerate or postpone registration of an applicant. The information supplied herein may also
be used for all routine uses of the SEC. Information supplied on this Form will be included
routinely in the public files of the SEC and will be available for inspection by any interested

person.
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APPENDIX C

OMB Approval

UNITED STATES OMB Number: 3235-
SECURITIES AND 0151
EXCHANGE COMMISSION |Expires: July 31,
Washington, D.C. 20549 (2008
Estimated average
FORM TA-W burden hours per
response . ... 0.5

NOTICE OF WITHDRAWAL FROM REGISTRATION
AS TRANSFER AGENT
PURSUANT TO SECTION 17A OF THE SECURITIES EXCHANGE ACT OF
1934

Form Version: 1.0.0 M Check to show blank box for
printing

]
1(a).Filer CIK:  1(b).Filer CCC:

1(c). Live/Test O Live O Test

Filing?

1(d). Return 0

Copy? Yes

The registrant may provide a single e-mail address for contact purposes.
1(e)(i). Contact Name: 1(e)(ii).Contact phone I(e)(iii).Contact E-mail

Number: Addreﬁs:

The regist"rgnt may provide additional e-mail addresses for those
persons the filer would like to receive notification e-mails regarding the filing.
1(H).Notification E-mail Address:

!

os4- ]

2. Transfer Agent File No.:
3. Full name of registrant:

|

| e i et e e e

4. Name under which transfer agent activities are conducted, if different from
above:
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UNITED STATES
SECURITIES AND EXCHANGE COMMISSION
Washington, D.C. 20549
FORM TA-W

Instructions for Use of Form TA-W

Notice of Withdrawal from Registration as a Transfer Agent
Pursuant to Section 17A of the Securities Exchange Act of 1934

ATTENTION: This electronic Form TA-W is to be filed only by SEC registrants. All other

registrants withdraw from registration as a transfer agent with their appropriate regulatory
authority and should obtain instructions on withdrawal from registration as a transfer agent
from such authority.

Certain sections of the Securities Exchange Act of 1934 applicable to transfer agents
are referenced or summarized below. Registrants are urged to review all applicable
provisions of the Securities Exchange Act of 1934, the Securities Act of 1933, and the
Investment Company Act of 1940, as well as the applicable rules promulgated by the SEC
under those Acts.

I. General Instructions for Filing Form TA-W

A. Terms and Abbreviations. The following terms and abbreviations are used throughout

these instructions:

1. “Act” refers to the Securities Exchange Act of 1934.

2. “ARA? refers to the appropriate regulatory agency, as defined in Section 3(a)(34)(B)
of the Act. See General Instruction D below.

3. “Form TA-1” is the Form filed as a registration and includes the Form and any

attachments to that Form.

4. “Registrant” refers to the entity on whose behalf Form TA-1 is filed.




5. “SEC” or “Commission” refers to the U.S. Securities and Exchange Commission.

6. “Transfer agent” is defined in Section 3(a)(25) of the Act as any person who engages
on behalf of an issuer of securities or on behalf of itself as an issuer in at least one of
the functions enumerated therein.

7. “Independent, Non-Issuer Transfer Agent” refers to an entity which acts as a transfer

agent for other than its own securities or securities of an affiliate.

8. “Regulation S-T” is the SEC’s regulation containing the rules related to filing

electronic documents in EDGAR. 17 CFR 232 et seq.

9. “EDGAR?” (Electronic Data Gathering, Analysis, and Retrieval) is defined in Rule 11
of Regulation S-T, 17 CFR 232.11, as the computer system for the receipt,
acceptance, review, and dissemination of documents submitted to the Commission in
electronic format.

10. “EDGAR Filer Manual,” is the manual prepared by the SEC setting out the technical

format requirements for an electronic submission to EDGAR.
11. “EDGAPT **»” is an application in EDGAR that registrants may use to create the
electronic Form TA-W for submission to EDGAR.

. Who Must File. Pursuant to Section 17A(c)(4)(B) of the Act, a registered transfer agent

may, upon such terms and conditions as the ARA for such transfer agent deems necessary
or appropriate in the public interest, for the protection of investors, or in furtherance of
the purposes of Section 17A the Act, withdraw from registration by filing a written notice

of withdrawal with such ARA.
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. When to File. Before a registrant may withdraw from registration as a transfer agent, it

must file a notice of withdrawal from registration as a transfer agent with the

Commission on Form TA-W.

. How to File. Registrants file electronically in EDGAR. Registrants may prepare the

Form using EDGARLite and should refer to the EDGAR Filer Manual, which is available
on the SEC’s Web site at www.sec.gov for instructions for preparing and submitting
electronic forms as well as for the technical requirements for filing in EDGAR. A Form
TA-W which is not completed properly may be suspended as not acceptable for filing.
Acceptance of this Form, however, does not mean that the Commission has found that it
has been filed as required or that the information submitted therein is true, correct or
complete.

Registrants that are granted a hardship exemption from electronic filing under Rule 202
of Regulation S-T, 17 CFR 232.202, will be provided with instructions on how and where
to file a paper Form TA-W.

Records. Each registrant must keep an exact copy of any filing for its records.
Registrants should refer to 17 CFR 240.17Ad-6 and 240.17Ad-7 for information
regarding the recordkeeping rules for transfer agents.

Effective Date. In accordance with the rules adopted by the Commission, notice to
withdraw from registration filed by a transfer agent shall become effective on the 60th
day after the filing thereof with the Commission or within such shorter period of time as
the Commission may determine. If a notice to withdraw from registration is filed with the
Commission any time subsequent to the date of issuance of an order instituting

proceedings pursuant to Section 17A(c)(3)(A), or if prior to the effective date of the
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II.

notice of withdrawal the Commission institutes such a proceeding or a proceeding to
impose terms and conditions upon such withdrawal, the notice of withdrawal shall not
become effective except at such time and upon such terms and conditions as the
Commission deems necessary or appropriate in the public interest, for the protection of
investors, or in furtherance of the purposes of Section 1 7A.

Special Instructions for Filing Form TA-W

. Electronic Filing. Beginning [insert effective date of the rule], all transfer agent forms

(Form TA-1, Form TA-2, and Form TA-W) filed with the SEC must be filed

electronically in EDGAR.

. Exemptions from Electronic Filing. The SEC may, in limited cases, grant an exemption

from electronic filing where the filer can show that an electronic filing requirement
creates an unreasonable burden or expense. Registrants should refer to Rule 202 of
Regulation S-T, 17 CFR 232.202, and to the SEC's Web site, www.sec.gov, for

information on applying for a hardship exemption.

. Withdrawal from Registration. Registrants must provide full and complete responses in

the appropriate format.
1. Information relating to electronic filing. As EDGAR filers, registrants are required to
provide the following:
a. Whether the Form is a “live” or “test” filing submission;
b. Whether the registrant would like a Return Copy of the filing;
c. The registrant’s CIK;
d. The registrant’s CCC;

e. The contact e-mail address for the registrant; and
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‘ f. The notification e-mail address(es) for the registrant regarding the status of the
submission.

For more information regarding the above requirements see the EDGAR Filer
Manual, Volume I (General Requirements). A registrant that is granted a continuing
hardship exemption pursuant to Rule 202 of Regulation S-T, 17 CFR 232.202, need
only provide its CIK.

2. All items on the Form must be answered in full. Individuals’ names must be given in

full.

D. Execution of Form TA-W. A duly authorized official or a principal of the registrant must

execute Form TA-W and any amendments thereto on behalf of that registrant. For a
corporate registrant, the term official includes the chairman or vice-chairman of the board
of directors, the chairman of the executive committee, or any officer of the corporation
’ who is authorized by the corporation to sign Form TA-W on its behalf. For a non-
corporate registrant, duly authorized principal means a principal of the registrant who is
authorized to sign Form TA-W on its behalf.
The official or principal of the registrant shall execute Form TA-1 by providing an electronic
signature pursuant to Rule 302, Signatures, of Regulation S-T, 17 CFR 232.302. The official
or principal of the registrant must provide his or her full name in typed format in the
signature box of the Form and must manually sign a signature page or other document
authenticating, acknowledging, or otherwise adopting his or her signature that appears in
typed Form within the electronic filing. The signature page or other such document shall be
signed at or before the time the electronic filing is made, shall be retained by the transfer

agent for a period of five years, and shall be made available to the Commission or its staff
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APPENDIX D

OMB Approval
OMB Number: 3235-

0337
Expires: September 30,
2006

IFile Number: Estimated average

- burden hours per
- response

For the reporting UNITED STATES  |......o.c.......... 6.00

period SECURITIES AND Estimated average

ended December EXCHANGE burden hours per

31, COMMISSION intermediate

Washington, D.C. 20549 [response... 1.50
Estimated average

FORM TA-2 burden hours per
minimum
response......... .50

FORM FOR REPORTING ACTIVITIES OF TRANSFER AGENTS
REGISTERED PURSUANT TO SECTION 17A OF THE
SECURITIES EXCHANGE ACT OF 1934

INTENTIONAL MISSTATEMENTS OR OMISSIONS OF
FACT CONSTITUTE FEDERAL CRIMINAL VIOLATIONS.
See 18 U.S.C. 1001 and 15 U.S.C. 78ff(a)

ATTENTION:

Form Version: 1.0.0 M Check to show blank form for printing

1(a).Filer CIK: 1(b).Filer CCC:

H
|
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UNITED STATES

SECURITIES AND EXCHANGE COMMISSION
Washington, DC 20549

Instructions for Use of Form TA-2

Form for Reporting Transfer Agent Activities
Pursuant to Section 17A of the Securities Exchange Act of 1934

ATTENTION: All transfer agents, whether they are registered with the SEC or with

another regulatory authority, must file an annual report on Form TA-2 in electronic format

with the SEC.

Certain sections of the Securities Exchange Act of 1934 applicable to transfer agents are

referenced below. Transfer agents are urged to review all applicable provisions of the

Securities Exchange Act of 1934, the Securities Act of 1933, and the Investment Company

Act of 1940, as well as the applicable rules promulgated by the SEC under those Acts.

L. General Instructions for Filing and Amending Form TA-2.

A. Terms and Abbreviations. The following terms and abbreviations are used throughout

these instructions:

1.

2.

“Act” means the Securities Exchange Act of 1934, 15 U.S.C. 78a et seq.

“Aged record difference,” as defined in Rule 17Ad-11(a)(2), 17 CFR 240.17Ad-

11(a)(2), means a record difference that has existed for more than 30 calendar

days.

. “ARA,” as defined in Section 3(a)(34)(B) of the Act, 15 U.S.C. 78c(a)(34)B),

means the appropriate regulatory agency.

“Direct Registration System” or “DRS” means the system, as administered by The

Depository Trust Company, that allows investors to hold their securities in
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electronic book-entry form directly on the books of the issuer or its transfer agent.
“Form TA-2" includes the Form TA-2 and any attachments.

“Lost securityholder,” as defined in Rule 17Ad-17, 17 CFR 240.17Ad-17, means

a securityholder: (i) to whom an item of correspondence that was sent to the
securityholder at the address contained in the transfer agent.s master
securityholder file has been returned as undeliverable; provided, however, that if
such item 1s re-sent within one month to the lost securityholder, the transfer agent
may deem the securityholder to be a lost securityholder as of the day the re-sent
item 1s returned as undeliverable; and (i1) for whom the transfer agent has not

received information regarding the securityholder’s new address.

7. “Named transfer agent,” as defined in Rule 17Ad-9(j), 17 CFR 240.17Ad-9(),

10.

11.

means a registered transfer agent that has been engaged by an issuer to perform
transfer agent functions for an issue of securities but has engaged a service
company (another registered transfer agent) to perform some or all of those
functions.

“Record difference” means any of the imbalances described in Rule 17Ad-9(g),

17 CFR 240.17Ad-9(g).

“Reporting period” means the calendar year ending December 31 of the year for

which Form TA-2 is being filed.

“SEC” or “Commission” means the United States Securities and Exchange

Comumission.

“Service company,” as defined 1in Rule 17Ad-9(k), 17 CFR 240.17Ad-9(k), means

the registered transfer agent engaged by a named transfer agent to perform
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13.

14.

15.

16.

transfer agent functions for that named transfer agent.

. “Transfer agent,”as defined in Section 3(a)(25) of the Act, 15 U.S.C. 78¢c(a)(25),

means any person who engages on behalf of an issuer of securities or on behalf of
itself as an issuer in at least one of the functions enumerated therein.

“Regulation S-T,” 17 CFR 232, is the SEC’s regulation that sets forth the rules

related to filing electronic documents in EDGAR.

“EDGAR,” Electronic Data Gathering, Analysis, and Retrieval, is defined in Rule
11 of Regulation S-T, 17 CFR 232.11, as the computer system for the receipt,
acceptance, review, and dissemination of documents submitted in electronic
format.

“EDGAR Filer Manual,” as defined in Rule 11 of Regulation S-T, 17 CFR

232.11, is the manual prepared by the SEC setting out the technical format
requirements for an electronic submission to EDGAR.

“EDGARLite” is an EDGAR application described in the EDGAR Filer Manual
that transfer agents may use to create the electronic Form TA-2 for submission to

EDGAR.

B. Who Must File: When to File.

1.

Every transfer agent that is registered on December 31 must file Form TA-2 in
accordance with the instructions contained therein by the following March 31.
Before an SEC registered transfer agent may file a Form TA-2 on EDGAR it must
have filed a Form TA-1 or an amended Form TA-1 on EDGAR. SEC transfer
agents should refer to the instructions to 240 CFR 17Ac2-1 and Form TA-1 for

more information.
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a. A registered transfer agent that received fewer than 1,000 items for transfer

during the reporting period and that did not maintain master securityholder
files for more than 1,000 individual securityholder accounts as of December 31
of the reporting period is required to complete Questions 1 through 5, 11, and

the signature section of Form TA-2.

. A named transfer agent that engaged a service company to perform all of its

transfer agent functions during the reporting period is required to complete

Questions 1 through 3 and the signature section of Form TA-2.

. A named transfer agent that engaged a service company to perform some but

not all of its transfer agent functions during the reporting period must complete
all of Form TA-2 but should enter zero (0) for those questions that relate to
functions performed by the service company on behalf of the named transter

agent.

2. The date on which any filing is actually received by the SEC is the transfer
agent’s filing date provided that the filing complies with all applicable
requirements. A Form TA-2 or an amended Form TA-2 which is not completed
properly may be suspended as not acceptable for filing. Acceptance of this Form,
however, does not mean that the Commission has found that it has been filed as
required or that the information submitted therein is true, correct or complete.

C. How to File. Transfer agents file Form TA-2 electronically on EDGAR. Transfer agents
should refer to the EDGAR Filer Manual, which is available on the SEC's Web site
www.sec.gov, for the technical instructions for preparing forms using EDGARLite™ and

for filing on EDGAR as well as for the computer hardware and software requirements.
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Transfer agents that are granted a hardship exemption from electronic filing under Rule
202 of Regulation S-T, 17 CFR 232.202, will be provided with instructions on how and
where to file a paper Form TA-2.

A transfer agent that wishes to include a cover letter or other correspondence may do so

by including the document as an electronic attachment to the form.

. EDGAR Access. Before transfer agents file on EDGAR they must obtain access to

EDGAR. Transfer agents should refer to the EDGAR Filer Manual, Volume I (General

Instructions) for information on accessing EDGAR.

. Amending Form TA-2. Transfer agents may amend Form TA-2 at any time to correct

errors in the information reported therein.

1. A transfer agent may amend Form TA-2 by selecting the submission type
"Amendment" on Form TA-2. The transfer agent may use a saved electronic version
of a previously filed Form TA-2 or an amended Form TA-2 as a template for the
amended filing. For instructions on using a saved form as a template for an amended
filing transfer agents should refer to the EDGAR Filer Manual.

2. All fields that are required to be completed on the transfer agent’s Form TA-2 must
be completed on the amended Form TA-2 with the transfer agent amending only

those answers for which it needs to correct an error.

. Records. Each transfer agent must keep an exact copy of any filing for its records.

Transfer agents should refer to 17 CFR 240.17Ad-6 and 240.17Ad-7 for information

regarding the recordkeeping rules for transfer agents.

. Execution of Form TA-2 and Amendments Thereto. A duly authorized official or a

principal of the transfer agent shall execute Form TA-2 by providing an electronic
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1. Information relating to electronic filing. As an EDGAR filer, the transfer agent is

required to provide the following:

a. Whether the form is a “live” or “test” filing submission;

b. Whether the transfer agent would like a Return Copy of the filing;

c. The transfer agent’s CIK;

d. The transfer agent’s CCC;

e. The contact e-mail address for the transfer agent; and

f. The notification e-mail address(es) for the transfer agent regarding the status of
the submission.

For more information regarding the above requirements see the EDGAR Filer Manual,

Volume I (General Requirements). A transfer agent that is granted a continuing hardship

exemption pursuant to Rule 202 of Regulation S-T, 17 CFR 232.202, need only provide

its CIK.

2. Indicate the calendar year for which Form TA-2 is filed. A transfer agent registered
on December 31 shall file Form TA-2 by the following March 31 even if the transfer
agent conducted business for less than the entire reporting period.

3. In answering Question 4.a., indicate the number of items received for transfer during
the reporting period. Omit the purchase and redemption of open-end investment
company shares. Report those items in response to Question 10.

4. In answering Questions 5 and 6, include closed-end investment company securities in
the corporate equity securities category.

a. In answering Question 5.a., include Direct Registration System, dividend

reinvestment plan and/or direct purchase plan accounts in the total number of
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individual securityholder accounts maintained.

b. In answering Question 5.b., include dividend reinvestment plan and/or direct
purchase plan accounts only.

c. In answering Question 5.c., include Direct Registration System accounts only.

d. In answering Question 5.d., include American Depositary Receipts (ADRs) in the
corporate equity or corporate debt category, as appropriate, and include dividend
reinvestment plan and/or direct purchase plan accounts in the corporate equity or
open-end investment company securities category.

e. In answering Question 6, debt securities are to be counted as one issue per CUSIP
number. Open-end investment company securities portfolios are to be counted as
one issue per CUSIP number.

5. In answering Question 7.c., exclude coupon payments and transfers of record
ownership as a result of corporate actions.

6. In answering Question 10, exclude n;)n-value transactions such as name or address
changes.

7. In answering Question 11.b., include only those accounts held by securityholders that
are defined as lost by Rule 17Ad-17, 17 CFR 240.17Ad-17, when the underlying
securities (1.e., not just dividends and interest) have been remitted to the states.

II1. Notice

SEC’s Collection of Information: An agency may not conduct or sponsor, and a person is not
required to respond to, a collection of information unless it displays a currently valid control
number. Under Sections 17, 17A(c) and 23(a) of the Act and the rules and regulations

thereunder, the SEC 1s authorized to solicit from registered transfer agents the information
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required to be supplied on Form TA-2. The filing of this Form is mandatory for all registered
transfer agents. The information will be used for the principal purpose of regulating
registered transfer agents but may be used for all routine uses of the SEC or of the ARAs.
Information supplied on this Form will be included routinely in the public files of the ARAs
and will be available for inspection by any interested person. Any member of the public may
direct to the SEC any comments concerning the accuracy of the burden estimate on the
application facing page of this Form, and any suggestions for reducing this burden. The
Office of Management and Budget has reviewed this collection of information in accordance

with the clearance requirements of 44 U.S.C. 3507.
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Jay Alan Ochanpaugh appeals from NASD disciplinary action. Ochanpaugh was an
associated person with Northwestern Mutual Investment Services, LLC ("Northwestern"), an
NASD member, where he was a registered representative for investment company/variable
products from November 1994 until early 2004. NASD found that Ochanpaugh violated NASD
Rule 8210 by failing to comply with NASD's request to produce copies of checks drawn on the
account of a church with which Ochanpaugh was associated. 1/ NASD barred Ochanpaugh from
association with any member in any capacity, and this appeal followed. 2/ We base our findings
on an independent review of the record.

II.

Ochanpaugh sold insurance and annuity products for Northwestern in Ames, Iowa. This
case arose when Northwestern began an investigation of Ochanpaugh because it suspected he
was engaging in outside business activities in connection with a church, which Northwestern
believed should have been disclosed to the firm.

In late 2003, Ochanpaugh and other individuals founded a church: "The Office of the
First Presiding Patriarch (President) and his successors, a corporation sole, over/for Wisdom
Mission (an Eleemosynary Society) a private Ecclesiastical Corporation Sole" ("Wisdom

1/ NASD Rule 8210 provides as follows:

(a) For the purpose of an investigation, complaint, examination, or proceeding authorized
by the NASD By-Laws or the Rules of the Association, an Adjudicator or Association
staff shall have the right to:

(1) require a member, person associated with a member, or person subject to the
Association's jurisdiction to provide information orally, in writing, or
electronically . . . and to testify at a location specified by Association staff, under
oath or affirmation . . . with respect to any matter involved in the investigation,
complaint, examination, or proceeding; and

(2) inspect and copy the books, records, and accounts of such member or person
with respect to any matter involved in the investigation, complaint, examination,
or proceeding.

¥ % %

(c) No member or person shall fail to provide information or testimony or to permit an
inspection and copying of books, records, or accounts pursuant to this Rule.

' 2/ NASD also assessed hearing costs of $2,183.71 against Ochanpaugh.
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disclosure requirements because Wisdom Mission was a non-profit, tax-exempt church and his
activity there was uncompensated and pastoral. Despite Ochanpaugh's representations, in the
course of their investigation Northwestern supervisors asked that Ochanpaugh provide them with
personal and contact information regarding Wisdom Mission's members. When Ochanpaugh
refused to provide that information, Northwestern first suspended and then terminated him.
Northwestern reported its disciplinary action to NASD, disclosing that Ochanpaugh was
disciplined because he was suspected of violating NASD rules.

Upon receiving Northwestern's report, NASD began an investigation of Ochanpaugh to
determine whether he had violated NASD Rule 3030. On March 31, 2004, NASD requested
information from Ochanpaugh in connection with its investigation. Ochanpaugh responded on
April 13, 2004. Thereafter, NASD issued, and Ochanpaugh responded to, four additional
requests for information and documents. 7/ In response to these requests, Ochanpaugh provided
NASD with a complete description of Wisdom Mission and its activities, a copy of the Articles
(which identified Ochanpaugh as the President of Wisdom Mission), and with other requested
information.

NASD's requests covered various financial documents of Wisdom Mission. Although the
Articles grant the President authority over all aspects of Wisdom Mission's operations, the record
reflects a practice according to which some aspects of church governance, most notably financial
matters, are within the authority of other church leaders identified by Ochanpaugh as Elders, and
Ochanpaugh is completely insulated from Wisdom Mission's financial operations. 8/ Acting

6/ (...continued)
scope of his relationship with his employer firm, unless he has provided prompt written
notice to the member." Northwestern's policy on outside business activities, as it applied
to charitable and related activities, provided that "[p]ermission may be assumed and no
written disclosure is required for appropriate, non-compensated involvement in non-profit
organizations." The firm's disclosure form further explained that "[i]t is not necessary to
disclose non-investment-related activity that is exclusively charitable, civic, religious or
fraternal and is recognized as tax exempt."

7/ NASD sent a second request on May 4, 2004, to which Ochanpaugh responded on
May 19, 2004. NASD sent its third request on June 4, 2004, and Ochanpaugh responded
to it on June 16, 2004. NASD sent its final two requests on August 25 and October 21,
2004, and Ochanpaugh responded to them on September 3 and October 28, 2004,
respectively.

8/ The Articles include the "Affidavit of Wisdom Mission" ("Affidavit") executed

March 12, 2004, by Ochanpaugh, which creates an exception to the Covenant by allowing

the President to disclose limited information about Wisdom Mission as required to

advance the interests of Wisdom Mission. The Affidavit requires confidential treatment
(continued...)
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with permission of other Wisdom Mission leaders, Ochanpaugh produced Wisdom Mission
banking records, including bank statements, a signature card, and a deposit slip. NASD
requested, but Ochanpaugh did not provide, names and contact information for every person who
had any involvement with Wisdom Mission. 9/ On August 20, 2004, Ochanpaugh traveled to
Kansas City, Missouri for an on-the-record interview concerning his activities at Wisdom
Mission.

In reviewing the Wisdom Mission bank statements provided by Ochanpaugh, NASD staff
identified three checks written against the account, each in an amount approximately ten percent
less than a contribution deposited to the account shortly before the check was written. NASD
staff subsequently requested copies of these three checks "so the staff could determine whether
[Ochanpaugh] had received any compensation from Wisdom Mission." Ochanpaugh was a
signatory to the Wisdom Mission account and Wisdom Mission's bank statements were sent to
his post office box. While NASD's investigation was pending, Ochanpaugh had his name
removed from the Wisdom Mission account. Staff also requested a signed statement "explaining
which transactions were part of the program to pay church members' bills." 10/ NASD has not
identified what information it thought the requested checks would have provided with respect to
the issue of compensation. Despite NASD's focus on Ochanpaugh's possible receipt of
compensation from Wisdom Mission, the record does not reflect that NASD ever requested that
Ochanpaugh produce his personal financial and tax records for inspection.

Ochanpaugh failed to provide copies of the requested checks. Instead, Ochanpaugh
provided two letters from Wisdom Mission leaders responding to several questions NASD raised
about Wisdom Mission that Ochanpaugh was unable to answer himself. These letters,
uncontradicted in the record, state that Ochanpaugh was insulated from the financial operations
of Wisdom Mission and was not allowed to, and did not, open mail addressed to Wisdom
Mission at his post office box. The letter from Christina Grell, the Wisdom Mission Scribe and
Treasurer at the time, states that Wisdom Mission would not release the checks out of concern
for its members' privacy, but would provide other information to assist NASD. According to
Grell, the checks were not related to the bill-paying program but were disbursements to Wisdom

8/ (...continued)
of any information about Wisdom Mission that the President discloses to non-members
and requires non-members to receive permission from the President before they disclose
that information. The Affidavit also authorizes the President to sign contracts on behalf
of Wisdom Mission.

9/ NASD has not charged Ochanpaugh with failure to provide these documents.

10/ At the hearing, an NASD staff examiner testified that the investigation had reached a
provisional conclusion that Wisdom Mission was not a business. Nonetheless, the
examiner still needed to determine whether Ochanpaugh received compensation before he
could close the investigation.
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Mission members in financial need. According to Grell, none of the payees had been counseled
by Ochanpaugh, nor were they known to him. Moreover, Grell's letter states that the names of
the payees did not appear on a list Ochanpaugh provided to Grell of his customers while he was
employed by Northwestern. The other letter, from Wisdom Mission Elder Nicholas Juergens,
confirms the restrictions on Ochanpaugh's role with respect to Wisdom Mission's finances and
that Ochanpaugh did not open mail addressed to Wisdom Mission that he picked up from his
post office box.

Ochanpaugh gave several reasons for not providing the checks to NASD as requested:
the checks were the property of Wisdom Mission, not an NASD member, and NASD had no
right to them; Wisdom Mission leadership relied on their First Amendment rights and their
obligations under the Covenant and refused to violate their members' privacy by producing the
checks; 11/ and Ochanpaugh did not have the checks in his possession and could not compel the
Wisdom Mission leadership to surrender them.

At an impasse regarding the checks, NASD suspended and then, after an evidentiary
hearing, barred Ochanpaugh for failure to provide the checks in response to NASD's Rule 8210
request. NASD ruled that the requested checks were within the scope of Rule 8210 because
Wisdom Mission was Ochanpaugh's alter ego and because Ochanpaugh had possession and
control of the requested checks as a signatory to Wisdom Mission's bank account and as the
addressee on the account statements. 12/

[II.

Because NASD lacks subpoena power, its investigations of possible violations of its rules
by members or their associated persons depend on the cooperation of such members and
persons. 13/ When that cooperation is not forthcoming, NASD is authorized to impose
disciplinary measures under Rule 8210. Our cases consistently support a broad interpretation of

L

11/ Ochanpaugh asked NASD whether documents provided pursuant to NASD's requests
could be kept confidential. NASD responded that its rules do not provide for confidential
treatment of information produced by its members and associated persons.

12/ Ochanpaugh attached numerous documents to his brief, most of which are in the record.
With respect to those documents that are not in the record, Ochanpaugh does not explain,
as required by our Rule of Practice 452, why they were not adduced before or why they
are relevant. NASD objects to their inclusion in the record at this point. We have
reviewed the documents and have determined that they do not meet the requirements of
Rule 452. For example, the documents requesting Ochanpaugh's presence at an on-the-
record interview are not relevant to any controverted point. Moreover, Ochanpaugh does
not refer to any of the documents 1n support of the arguments in his brief.

13/ Robert A. Quiel, 53 S.E.C. 165, 168 (1997).
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NASD's authority pursuant to Rule 8210. 14/ However, the scope of Rule 8210, while
necessarily broad, does have limits. As relevant here, NASD's right to inspect and copy a
member or associated person's documents under Rule 8210 extends to "books, records, and
accounts of such member or person." 15/ This case therefore presents the question of whether
the requested checks are books, records, or accounts of Ochanpaugh.

NASD presented only two reasons for concluding that the checks were within the scope
of Rule 8210. NASD concluded first that "Wisdom Mission was under the control of, and served
as the alter ego of [Ochanpaugh]." In support, NASD rejected Ochanpaugh's assertion that
"documents affording him complete and autonomous authority for Wisdom Mission were mere
templates that did not accurately reflect his role." Further, NASD found that "unsworn
statements by Ochanpaugh's associates . . . do not outweigh the express terms of Wisdom
Mission's organizational documents, which permitted [Ochanpaugh] to comply with the staff's
request."

NASD does not identify any authority for using this analysis in construing Rule 8210, and
its analysis falls short of what we have employed to disregard a corporation's separate identity
and treat it as indistinguishable from its shareholders, or to "pierce the corporate veil." 16/ In
determining whether, in a different context, to pierce the corporate veil, we have considered
multiple factors. For example, we have looked to the practice of courts, which examine the
capitalization of the corporation, maintenance of separate books, separation of corporate and
individual finances, use of the corporation to support fraud or illegality, honoring of corporate
formalities, and, over all, the good faith or sham nature of the corporation. 17/

14/ We have, for example, found that recipients of requests under Rule 8210 must respond to
the requests or explain why they cannot, Robert Fitzpatrick, 55 S.E.C. 419, 424 (2001);
may not set conditions on their compliance, id. at 425 n.16; and may not limit their

compliance to what they determine is necessary for NASD's investigation, id. at 425.

15/ NASD Rule 8210(2)(2).

16/ See. e.g., Daniel R. Lehl, 55 S.E.C. 843, 878 n.69 (2002), aff'd, No. 02-1228 (D.C. Cir.
2003) (piercing corporate veil for purposes of disgorgement).

17/ Lehl, 55 S.E.C. at 878. Federal common law observes the same principles. A finding
that the corporation has been used to support a fraud or illegality can be of particular
importance. NLRB v. Greater Kansas City Roofing, 2 F.3d 1047, 1052 (10th Cir. 1993)
("We require an element of unfairness, injustice, fraud, or other inequitable conduct as a
prerequisite to piercing the corporate veil . . . . It is only when the shareholders disregard
the separateness of the corporate identity and when that act of disregard causes the
injustice or inequity or constitutes the fraud that the corporate veil may be pierced.")
(footnotes omitted). Applicable state law (the laws of Utah, the state of Wisdom

(continued...)
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NASD's decision does not address any of these factors, and the record does not contain
adequate evidence on which to perform such an analysis. Wisdom Mission's corporate form,
while unusual, is not inconsistent with the requirements for a corporation sole structure. A
corporation sole consists of a single person and the person's successors in a particular station or
office; the corporate form offers an ability for a person in that station or office to possess legal
capacities, for example the ownership of property in perpetuity, that natural persons otherwise
could not have, along with the other rights and duties of other corporations. 18/ This corporate
structure does not, in and of itself, mean that the corporation sole is the alter ego of the
person. 19/ Consequently, we are unable, on the basis of an alter ego theory, to make the
required finding under Section 19(e) of the Securities Exchange Act of 1934 that Ochanpaugh's
failure to produce the requested checks is a violation of Rule 8210. 20/

Second, NASD concluded that the checks were within Ochanpaugh's possession and
control. It rejected his contention that the documents were not, noting that Ochanpaugh was a
signatory on the bank account and was Wisdom Mission's president. NASD also concluded that
his extensive powers over the operations of Wisdom Mission as its president entitled
Ochanpaugh to treat the corporation's property as his own. From this analysis, NASD concluded
that Ochanpaugh had possession and control over the checks, and NASD was therefore entitled
to inspect or demand them.

In support, NASD relies primarily on our decision in Joseph G. Chiulli. 21/ There NASD
sought records of a former NASD member firm. At issue was whether the request for the records
had been properly addressed to Chiulli, the former Chief Executive Officer and Chairman of the
Board of the member firm who had physical possession of the documents, or to the firm's trustee
in bankruptcy who had legal control of them. In resolving this question, we stated that Chiulli
"promised personally, independent of [the firm] . . . to provide the NASD with access to the
records it requested. Moreover, as an associated person, Chiulli was responsible for responding

17/ (...continued)
Mission's incorporation, and the laws of lowa, where it operates) is consistent with these
principles of federal law articulated above. See, ¢.g., Brigham Young University v.
Tremco Consultants, Inc., 110 P.3d 678, 689 (Utah 2005); In re Marriage of Ballstaedt,
606 N.W. 2d 345, 349 (Iowa 2000).

18/ 18 Am. Jur. 2d Corporations § 28.

19/  County of San Luis Obispo v. Ashurst, 194 Cal. Rptr. 5, 7 (3d Dist. 1983) ("There is also
a clear distinction between the corporation sole and the individual who happens to be the
current office holder.").

20/  15U.S.C. § 78s(e).

o
—
~—~

54 S.E.C. 515 (2000).
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directly to the NASD's request for information. He had the [firm's] documents in his physical
possession and he cannot shift responsibility to the firm for his own failure to provide" access to
the documents. 22/ Our emphasis on Chiulli's possession of the documents and his responsibility
for responding to NASD's requests served to distinguish him from the trustee in bankruptcy who
had neither. However, because the documents were inarguably those of a member firm, there
was no question as to NASD's right to inspect them pursuant to Rule 8210. Chiulli neither raises
nor answers the question presented here of whether Rule 8210 gives NASD the authority to
request Wisdom Mission's documents. 23/

Rule 8210 itself does not explain how to determine if requested materials are "of such
member or [associated] person." NASD's decision provides no citation to authority, analysis or
interpretation of the language of the Rule, or discussion of the history of the Rule in support of its
"possession and control” theory of the scope of Rule 8210. Our research yields neither any
adjudicatory instance where we have been faced with this precise issue nor any discussion of it in
any Commission release. Before accepting NASD's delineation of the term "books, records, or
accounts of such member or [associated] person,” we believe a fuller exploration of the
appropriate scope of Rule 8210 is required. Since the Rule was promulgated, and is applied and
enforced, by NASD, we also believe NASD is in the best position to perform such an analysis in
the first instance. We take this opportunity to identify some of the issues NASD should consider
in engaging in this analysis.

_ Rule 8210 is an essential cornerstone of NASD's ability to police the securities markets
and should be rigorously enforced. However, as noted above, the scope of the Rule does have
Iimits. There may be circumstances in which possession and control of documents by an NASD
member or associated person, together with some other interest in the documents short of an
ownership interest, may be sufficient given the enforcement objectives of the NASD to trigger
application of e Rule. In other circumstances, the NASD's authority under the Rule might not
extend to documents that may belong to a third party, or that may contain a third party's
confidential information not closely related to securities trading with a member or associated
person, even if those documents were in the possession and control of a member or associated
person. We note that under the Federal Rules of Civil Procedure, document requests or

2/ Id. at 523.

23/ The other cases cited by NASD are even less persuasive or relevant because they treat
generally an associated person's obligations under Rule 8210 without addressing the issue
of whether NASD has the authority under the rule to demand production of documents
that are not those of a member or a person associated with a member. See Toni
Valentino, Securities Exchange Act Rel. No. 49255 (Feb. 13, 2004), 82 SEC Docket 711;
Paz Secs. Inc., Exchange Act Rel. No. 52693 (Oct. 28, 2005), 88 SEC Docket 1880,
appeal filed, 05-1467 (D.C. Cir. Dec. 22, 2005); Charles R. Stedman, 51 S.E.C. 1228
(1994); Joseph Patrick Hannan, 53 S.E.C. 854 (1998); Michael David Borth, 51 S.E.C.
178 (1992).
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subpoenas for documents expressly cover documents within the "possession, custody and
control” of the person to whom the request or subpoena is directed. 24/ The authority for the
Federal Rules, however, stems from the Supreme Court's power to prescribe general rules of
practice and procedure for cases in the United States district courts, 25/ while NASD's authority
to request documents pursuant to Rule 8210 stems from the contractual relationship entered into
voluntarily by NASD members and associated persons with NASD. Moreover, the potential
breadth of requests for documents under the Federal Rules is circumscribed by the full panoply of
procedural protections afforded as part of the discovery process, including the right to object to
the production of requested documents, and the right to have such objection heard by a court, an
entity independent of the party requesting the documents. 26/ These protections are not available
when NASD makes a Rule 8210 request; in such a case, the only recourse against possible
overreaching by NASD is for the person to whom the request is directed to refuse to comply, and
to appeal any consequent disciplinary action to the Commission. In light of these issues, in an
outside business investigation such as this, NASD should consider first requesting the personal
financial records of the associated person before seeking the documents of a third person.

Although we will leave it to NASD to develop further its analysis with respect to the
scope of Rule 8210, we are not remanding this matter for further review in conjunction with that
analysis. Even if we accepted the very broad scope of Rule 8210 suggested by NASD's
"possession and control” standard, we find that, on this record, NASD has not met its burden of
proof to meet even that standard. 27/ The Articles identify Ochanpaugh's authority, as president,
to control all aspects of Wisdom Mission's operations, and the signature card suggests that
Ochanpaugh may be a person with some control over Wisdom Mission's account. 28/ On the
other hand, NASD had evidence that, as a matter of practice, Ochanpaugh did not in fact have
absolute control over Wisdom Mission. He was not free to release confidential information

24/  Fed.R. Civ. P. 34 and 45. The Federal Rules of Civil Procedure do not apply in
administrative proceedings. Matos v. Hove, 940 F. Supp. 67, 72 (S.D.N.Y. 1996) (citing
Silverman v. CFTC, 549 F.2d 28, 33 (7th Cir. 1977)); cf. Russell Ponce, 54 S.E.C. 804,
824 n.54 (2000), aff'd, 345 F.3d 722 (9th Cir. 2003). Nonetheless, in certain
circumstances we are guided by the principles of the Federal Rules. See Carl Shipley, 45
S.E.C. 589, 596 n.16 (1974).

25/ 28 U.S.C. § 2072.
26/  Fed.R. Civ. P. 26 and 45.

27/  David M. Levine, Exchange Act Rel. No. 48760 (Nov. 7, 2003), 81 SEC Docket 2303,
2321 n.42 (holding that preponderance of the evidence is the standard of proof in self-
regulatory organization disciplinary proceedings).

28/ There is, however, no evidence in the record with respect to the rights account signatories
have over accounts in general or over Wisdom Mission's account in particular.
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about members on his own. Ochanpaugh testified without contradiction that he was a pastor and
counselor who was insulated from any contact with Wisdom Mission's financial operations and
who was not permitted to open bank correspondence delivered to his post office box. The letters
from Grell and Juergens corroborate Ochanpaugh's testimony. 29/ Because NASD has not
established that Ochanpaugh does possess and control the requested checks, we need not address
whether possession and control suffice to make the requested checks "books, records, and
accounts of" Ochanpaugh for purposes of Rule §210.

Because we find that NASD did not establish that its request for copies of checks drawn
against Wisdom Mission's checking account was within the scope of its authority pursuant to
Rule 8210, we do not find that Ochanpaugh violated that Rule by failing to produce the checks,
and we set aside this proceeding and NASD's order barring Ochanpaugh and assessing costs
against him. 30/

An appropriate order will issue. 31/

By the Commission (Chairman COX and Commissioners CAMPOS, NAZARETH and
CASEY); Commissioner ATKINS not participating.

Nancy M. Morris .
Secretary K__{LC )/L{; ?QW
By: Uil M. Petersui
Y Assistant Secretary

29/ NASD's decision discounts these letters' credibility because they were unsworn. The
record does not reflect whether Ochanpaugh, representing himself, was informed that the
letters he wanted to submit to NASD had to be sworn or in any particular form.
Nonetheless they provide some corroborative evidence of Ochanpaugh's testimony and
other record evidence. See Jesse Rosenblum, 47 S.E.C. 1065, 1072 (1984) ("The
generally accepted view favors liberality in the admission of evidence in administrative
proceedings, and all evidence that 'can conceivably throw any light upon the controversy’
at hand should normally be admitted.").

30/ Inlight of our disposition above, we need not reach Ochanpaugh's additional arguments
that Wisdom Mission was entitled to refuse to produce the requested documents under the
First Amendment to the United States Constitution, and that he could not compel
Wisdom Mission leadership to surrender them.

31/  We have considered all of the arguments advanced by the parties. We have rejected or
sustained them to the extent that they are inconsistent or in accord with the views
expressed in this opinion.
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UNITED STATES OF AMERICA
Before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 54371 / August 28, 2006

ADMINISTRATIVE PROCEEDING
File No. 3-12400

In the Matter of
ORDER INSTITUTING ADMINISTRATIVE
PRUDENTIAL EQUITY GROUP, PROCEEDINGS, MAKING I NDINGS, AND

LLC, formerly known as IMPOSING REMEDIAL SANCTIONS PURSUANT
PRUDENTIAL SECURITIES, INC., |TO SECTION 15(b) OF THE SECURITIES
EXCHANGE ACT OF 1934

Respondent.

I

The Securities and Exchange Commission (“Commission”) deems it appropriate and in
the public interest that public administrative proceedings be, and hereby are, instituted pursuant
to Section 15(b) of the Securities Exchange Act of 1934 (“Exchange Act”) against Prudential
Equity Group, LLC, formerly known as Prudential Securities Inc. (“Respondent”).

II.

In anticipation of the institution of these proceedings, Respondent has submitted an Offer
of Settlement (the “Offer””) which the Commission has determined to accept. Solely for the
purpose of these proceedings and any other proceedings brought by or on behalf of the
Commission, or to which the Commission is a party, and without admitting or denying the
findings herein, except as to the Commission’s jurisdiction over it and the subject matter of these
proceedings, Respondent consents to the entry of this Order Instituting Administrative
Proceedings, Making Findings, and Imposing Remedial Sanctions Pursuant to Section 15(b) of
the Securities Exchange Act of 1934 (the “Order”), as set forth below.







3. As early as the fourth quarter 1999, several mutual fund companies identified the
Representatives’ use of deceptive trading practices and notified PSI of the Representatives’
conduct. In May 2002, PSI itself determined that its top-producing registered representative
used deceptive trading practices to avoid notice by mutual funds. Throughout the Relevant
Period, PSI received hundreds of notices from mutual fund companies that identified the
Representatives’ conduct and asked the firm to take steps to curtail their deceptive market timing
practices.

4. Despite PSI’s increasing awareness of the Representatives’ fraudulent market
timing practices, the firm elected to continue the business of market timing. Rather than
discipline or sanction any of the Representatives or even curtail their ability to open additional
accounts for their market timing customers, PSI failed to prevent their conduct from continuing
and actually began to track the Representatives’ gross revenues. In 2001, for example, the
Representatives generated more than $16 million in gross commission revenues for the firm,
most of which was in danger of being eliminated had the firm phased out market timing at that
time. Similarly, the Representatives generated approximately $23 million in gross commission
revenues in 2002, and continued to generate comparable revenues throughout the Relevant
Period.

5. PSI’s policies and procedures were ineffective in curtailing the Representatives’
fraud and were largely not enforced. Even in situations where PSI purportedly enforced any of
these policies, PSI senior officers undermined them by granting exceptions for PSI’s largest
producing registered representatives. Additionally, PSI repeatedly failed to deprive the
Representatives of their inappropriate use of hundreds of FA numbers, even though the use of
multiple FA numbers was the primary means by which the Representatives carried out their
fraud. PSI finally issued a market timing policy in January 2003, but the firm did not fully
enforce procedures in that policy to curtail the Representatives’ scheme. PSI also failed to make
and keep required records concerning the Representatives’ trading practices. As a result of the
conduct described above, PSI violated the antifraud and books and records provisions of the
federal securities laws.

C. Background

6. Market timing includes frequent buying and selling of shares of the same mutual
fund or buying or selling of mutual fund shares in order to exploit inefficiencies in mutual fund
pricing. Though not illegal per se, market timing can harm mutual fund shareholders because it
can dilute the value of their shares, if the market timer is exploiting pricing inefficiencies, or
disrupt the management of the mutual fund’s investment portfolio and can cause the targeted
mutual fund to incur costs borne by other shareholders to accommodate frequent buying and
selling of shares by the market timer.

7. Beginning in the late 1990s, many mutual funds determined that market timing
harmed their long-term shareholders. As a result, they began to monitor market timing in their
funds’ shares and imposed restrictions on excessive trading. Such restrictions limited the
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24, PSI failed to prevent the Representatives from obtaining accounts for their
customers that were coded as “Confidential.” Confidential accounts did not identify the
beneficial owner of the account on the transaction data provided to the mutual funds. Although
such a designation could have a legitimate purpose, here the Representatives used confidential
accounts improperly to impede the mutual funds’ ability to identify which PSI registere
representative or customer was market timing their funds.

25. PSI also failed to prevent the Representatives from obtaining customer account
numbers with multiple branch identifiers. Typically, registered representatives located in one
PSI branch office had customer accounts that had a prefix used to identify the branch location.
Here, the Representatives established accounts for their hedge fund customers using multiple
branch codes, which effectively impeded the mutual funds’ ability to identify the particular PSI
office location, as well as registered representative, that was market timing their funds. The
Representatives used branch identifiers improperly as another mechanism to conceal their
identities and the identities of their customers to mutual funds.

F. PSI Received Notifications of the Representatives’ Deceptions

26. During the Relevant Period, mutual fund companies sent more than a thousand
letters and e-mails to PSI concerning market timing by the Representatives. Many of these
communications asked PSI to take steps to stop further trading by a particular customer account
or FA number. Others expressly notified PSI that the Representatives used deceptive trading
practices to continue placing market timing trades.

27.  High level officers of PSI were aware during the Relevant Period that mutual
funds were accusing the Representatives of using deceptive practices to evade the mutual funds
attempts to block the Representatives’ market timing trades. For example, an individual who
joined PSI in 1997 and rose to become the chief administrator of PSI’s Private Client Group
(“PCG”) in January 1999, then to executive director of PCG in November 2000, and finaily to
president of PCG in December 2002 (the “Senior Officer”), received repeated notices of
wrongdoing by the Representatives throughout the Relevant Period, but did not take adequate
steps to stop the Representatives’ fraud. Among other things, the Senior Officer received the
following indications that the Representatives were committing fraud. In some cases, certain
other senior managers or high level officers of PSI also received notices that the Representatives
were committing fraud.

2

28. On November 21, 1999, a senior executive in the PST Mutual Fund Operations
Division forwarded to the Senior Officer a string of e-mails concerning a complaint from a
mutual fund complex that the Garden City Representative had evaded a block on two of his
accounts by simply opening new accounts. Among other things, the e-mail stated:

It appears that [the Garden City Representative] circumvented this
restriction by requesting new BIN [account] #s and fund accounts
be established, funded by transferring shares into these new
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G. PSI’s Procedures to Limit Market Timing Were Ineffective

37. Although PSI senior officers issued policies and procedures ostensibly designed
to proscribe the Representatives’ conduct, these policies and procedures were ineffective in
scope and were never fully enforced. Moreover, even in situations where these policies and
procedures purportedly were enforced, PSI senior officers undermined them by granting
exceptions for its largest producing registered representatives. As a result, the Representatives’
deceptions continued even after these policies and procedures were promulgated.

a. PSI’s June 2002 Procedure Concerning Issuance of FA Numbers

38. In June 2002, PSI instituted a procedure concerning the issuance of FA numbers,
in a purported effort to hinder the Representatives’ ability to obtain “Joint” numbers and “Also”
numbers to evade limitations on market timing (the “June 2002 Procedure”). The June 2002
Procedure provided, simply, that requests for “Joint” and “Also” numbers would require a
documented business request and a PSI Regional Business Manager’s approval. The June 2002
Procedure failed to preclude the Representatives from misusing previously issued Joint and Also
numbers to evade blocks imposed by mutual fund companies nor did it preclude them from
obtaining new FA numbers to facilitate their fraud. Indeed, the Garden City Representative
obtained 12 new Joint and Also numbers just days before the procedure took effect, purportedly
to assist him in transferring customer accounts from one PSI branch office to another. The June
2002 Procedure also did not subject the Representatives to any form of discipline or sanction if
they continued to use Joint and Also numbers to evade blocks in violation of its terms.

b. PSI’s January 2003 Market Timing Policy

39. After protracted discussion involving PSI senior officers during the Fall of 2002,
PSI issued a market timing policy on January 8, 2003 (the “Market Timing Policy”). PSI
considered, and rejected, defining market timing in the Market Timing Policy as a certain
number of trades because of concerns that doing so would have too great an impact on the
Representatives’ revenues. PSI also rejected an absolute prohibition on the business of market
timing. Instead, the Market Timing Policy provided that “inappropriate timing activities [would]
continue to be monitored” by mutual fund companies and not by PSI itself.

40. Unlike other PSI policies concerning market timing, the Market Timing Policy
expressly provided for the imposition of sanctions, including termination of employment, for the
Representatives’ use of “manipulative techniques” to evade mutual fund trading restrictions.
Any imposition of sanctions was to be decided by a committee consisting of members of PSI’s
Legal, Compliance, and Risk Management divisions. Despite notifications of continuing
deceptive practices received by PSI after it issued the Market Timing Policy, PSI did not form
this committee and failed to take action against any of the Representatives to stop their use of
“manipulative techniques” to market time.

41. The Market Timing Policy also provided that, in the event a mutual fund company
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asked PSI to block any one of a registered representative’s FA numbers, all numbers belonging
to the registered representative similarly would be blocked from trading. However, PSI senior
officers determined not to implement this critical aspect of the Market Timing Policy. In fact,
despite the policy’s clear language, PSI interpreted mutual fund block requests after it issued the
Market Timing Policy in the same manner as it had previously — as narrowly as possible,
blocking only the specific FA number or customer account number identified by mutual fund
block requests. Thus, even after issuance of the Market Timing Policy, the Representatives were
able to continue their fraudulent scheme of switching to unblocked FA numbers or customer
accounts to evade blocks imposed by mutual fund companies.

H. PSI Profited From the Representatives’ Deceptive Acts

42, PSI identified the Representatives as early as 2000 and monitored their revenues
and ranks within the firm throughout the Relevant Period. The firm’s Mutual Fund Operations
Division, which processed the Representatives’ trades in mutual funds, monitored the
Representatives’ activity because their rapid trading required the dedication of additional staff
within the department to process the trades and strained the firm’s trade processing and
settlement systems.

43.  In 2000, PSI began to track each quarter the gross commission revenues generated
by the Representatives. PSI prepared these reports to determine the amount of income that
would possibly be reduced if the firm determined to eliminate market timing as a business. In
2001, for example, the Representatives generated more than $16 million in gross commission
revenues for the firm, most of which would have been eliminated had the firm phased out market
timing at that time. Similarly, the Representatives generated approximately $23 million in gross
commission revenues for 2002, and received another $10 million in gross commission revenues
during the first half of 2003.

44, As PSI senior officers became increasingly aware of the Representatives’ use of
deceptions, the firm elected to continue the business of market timing. Indeed, some of the
firm’s senior officers were aware that the June 2002 Procedure concerning the issuance of
multiple FA numbers and the January 2003 Market Timing Policy were wholly ineffective at
eradicating the Representatives’ deceptions and the Representatives and their hedge fund
customers continued this activity. During the Relevant Period, the Representatives generated
approximately $50 million in gross revenues as a result of this conduct.

L PSI Failed to Make and Keep Required Books and Records

45. PSI was required to make and keep current trade orders and trade tickets
concerning the Representatives’ mutual fund trading. PSI also was required to make and keep
current a trade blotter that reflected the Representatives’ mutual fund trading. During the
relevant period, PSI failed to maintain these required books and records, and, in instances where
PSI did maintain these items, they did not give the actual time at which the orders were received
or the time of entry.
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J. Violations of the Antifraud and Books and Records Provisions of the Federal
Securities Laws

46.  As aresult of the conduct described above, PSI willfully violated Section 17(a) of
the Securities Act of 1933, which prohibits fraudulent conduct in the offer or sale of securities.

47.  As aresult of the conduct described above, PST also willfully violated Section
10(b) of the Exchange Act and Rule 10b-5 thereunder, which prohibit fraudulent conduct in
connection with the purchase or sale of securities.

48. PSI also willfully violated Section 17(a) of the Exchange Act and Rules 17a-3 and
17a-4 thereunder. Section 17(a) of the Exchange Act and Rules 17a-3 and 17a-4 thereunder
required PSI to make and keep certain books and records relating to its business, including trade
blotters and trade tickets related to mutual fund trading. Implicit in the Commission’s
recordkeeping rules is a requirement that information contained in a required book or record be
accurate. PSI failed to maintain complete and current copies of trade blotters concerning mutual
fund trading and trade tickets related to mutual fund trading in a readily accessible place. In
mnstances where PSI did maintain trade tickets, information included on them did not represent
the actual time at which the orders were placed.

K. Undertakings

In determining whether to accept the Offer, the Commission has considered these
undertakings:

49. Cooperation. Respondent shall cooperate fully with the staff of the Commission
in any litigation, ongoing investigation, or other proceedings relating to or arising from the
matters described in the This Order. In connection with such cooperation, Respondent has
undertaken:

a. to produce promptly, without service of a notice or subpoena, any and all
documents and other information re 1ested by the Commission’s staff in
Respondent’s possession and controi;

b. to use its best efforts to cause its employees to be interviewed by the
Commission’s staff at such times as the Commission may reasonably request; and

c. to use its best efforts to cause its employees to appear and testify truthfully and
completely without service of a notice or subpoena in such investigations,
depositions, hearing or trials as the Commission’s staff reasonably may request;
and that in connection with any testimony of Respondent to be conducted at
deposition, hearing, or trial pursuant to a notice or subpoena, Respondent
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UNITED STATES OF AMERICA
Before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES ACT OF 1933
Release No. 8734 / August 28, 2006

SECURITIES EXCHANGE ACT OF 1934
Release No. 54372 / August 28, 2006

ADMINISTRATIVE PROCEEDING
File No. 3-12400

In the Matter of ORDER UNDER SECTION 27A(b) OF THE
SECURITIES ACT OF 1933 AND SECTION
PRUDENTIAL EQUITY 21E(b) OF THE SECURITIES EXCHANGE
GROUP, LLC, ACT OF 1934, GRANTING WAIVERS OF
formerly known as THE DISQUALIFICATION PROVISIONS OF
PRUDENTIAL SECURITIES SECTION 27A(b)(1)(A)(ii) OF THE
INC,, SECURITIES ACT OF 1933 AND SECTION
21E(b)(1)(A)(ii) OF THE SECURITIES
Respondent. EXCHANGE ACT OF 1934

Prudential Equity Group, LLC, formerly known as Prudential Securities Inc.
(collectively, “PSI” or “Respondent”), has submitted a letter on behalf of itself and its affiliates,
including Prudential Financial, Inc., a publicly traded holding company traded on the New York
Stock Exchange, dated August 17, 2006, requesting a waiver of the disqualification provisions of
Section 27A(b)(1)(A)(ii) of the Securities Act of 1933 (“Securities Act”) and Section
21E(b)(1)(A)(ii) of the Securities Exchange Act of 1934 (“Exchange Act”) arising from the
settlement of PSI to an administrative proceeding instituted by the Commission.

On August 28, 2006, pursuant to Respondent’s Offer of Settlement, the Commission
issued an Order Instituting Administrative Proceedings Making Findings, and Imposing
Remedial Sanctions Pursuant to Section 15(b) of the Securities Exchange Act of 1934 (“Order”)
against Respondent. Under the Order, the Commission found that:

1. As a result of the conduct described in the Order, PSI willfully violated Section
17(a) of the Securities Act, which prohibits fraudulent conduct in the offer or sale of securities.

2. As a result of the conduct described in the Order, PSI also willfully violated Section
10(b) of the Exchange Act and Rule 10b-5 thereunder, which prohibit fraudulent conduct in
connection with the purchase or sale of securities.










‘ e Send paper comments in triplicate to Nancy M. Morris, Secretary, Securities and
Exchange Commission, 100 F Street, NE, Washington DC 20549-1090.
All submissions should refer to File Number $7-03-06. This file number should be
included on the subject line if e-mail is used. To help us process and review your
comments more efficiently, please use only one method. The Commission will post all
comments on the Commission’s Internet Web site

(http://www.sec.gov/rules/proposed/shtml). Comments are also available for public

inspection and copying in the Commission’s Public Reference Room, 100 F Street, NE,
Washington, DC, 20549. All comments received will be posted without change; we do
not edit personal identifying information from submissions. You should submit only
information that you wish to make publicly available.

‘ FOR FURTHER INFORMATION CONTACT: Anne Krauskopf, Carolyn Sherman,
or Daniel Greenspan, at (202) 551-3500, in the Division of Corporation Finance, U.S.
Securities and Exchange Commission, 100 F Street, NE, Washington, DC 20549-3010 or,
with respect to questions regarding investment companies, Kieran Brown in the Division
of Investment Management, at (202) 551-6784.

SUPPLEMENTARY INFORMATION: We solicit additional comments on a proposal
to amend Item 402' of Regulation S-K.*
I Background

On January 27, 2006, we proposed revisions to our rules governing disclosure of

executive compensation, director compensation, related party transactions, director

! 17 CFR 229.402.

‘ ? 17 CFR 229.10 et seq.































. monitoring employee compensation would be approximately 45,000 hours, or
approximately $8 million. The total average annual cost is therefore estimated to

be $11 million. We invite comment on this estimate and its assumptions.

Nomeyht. pas™

Nancy M. Morris
Secretary

By the Commission.

Dated: August 29, 2006
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SECURITIES AND EXCHANGE COMMISSION

17 CFR PARTS 228, 229, 232, 239, 240, 245, 249 AND 274

[RELEASE NOS. 33-8732A; 34-54302A; 1C-27444A; FILE NO. S7-03-06]

RIN 3235-A180

EXECUTIVE COMPENSATION AND RELATED PERSON DISCLOSURE
AGENCY: Securities and Exchange Commission.

ACTION: Final rule.

SUMMARY: The Securities and Exchange Commission is adopting amendments to the
disclosure requirements for executive and director compensation, related person
transactions, director independence and other corporate governance matters and security
ownership of officers and directors. These amendments apply to disclosure in proxy and
information statements, periodic reports, current reports and other filings under the
Securities Exchange Act of 1934 and to registration statements under the Exchange Act
and the Securities Act of 1933. We are also adopting a requirement that disclosure under
the amended items generally be provided in plain English. The amendments are intended
to make proxy and information statements, reports and registration statements easier to
understand. They are also intended to provide investors with a clearer and more
complete picture of the compensation earned by a company’s principal executive officer,
principal financial officer and highest paid executive officers and members of its board of
directors. In addition, they are intended to provide better information about key financial
relationships among companies and their executive officers, directors, significant
shareholders and their respective immediate family members. In Release No. 33-8735,

published elsewhere in this issue of the Federal Register, we also request additional




comments regarding the proposal to require compensation disclosure for three additional
highly compensated employees.
DATES: Effective Date: [Insert date 60 days after publication in the Federal Register].

Comment Date: Comments regarding the request for comment in Section II.C.3.b. of this

document should be received on or before [insert date 45 days after publication in the
Federal Register).

Compliance Dates: Companies must comply with these disclosure requirements in

Forms 8-K for triggering events that occur on or after [insert date 60 days after
publication in the Federal Register] and in Forms 10-K and 10-KSB for fiscal years
ending on or after December 15, 2006. Companies other than registered investment
companies must comply with these disclosure requirements in Securities Act registration
statements and Exchange Act registration statements (including pre-effective and post-
effective amendments), and in any proxy or information statements filed on or after
December 15, 2006 that are required to include Item 402 and 404 disclosure for fiscal
years ending on or after December 15, 2006. Registered investment companies must
comply with these disclosure requirements in initial registration statements and post-
effective amendments that are annual updates to effective registration statements on
Forms N-1A, N-2 (except those filed by business development companies) and N-3, and
in any new proxy or information statements, filed with the Commission on or after
December 15, 2006.

ADDRESSES: Comments may be submitted by any of the following methods:







with respect to questions regarding investment companies, Kieran Brown in the Division
of Investment Management, at (202) 551-6784.

SUPPLEMENTARY INFORMATION: We are amending: Items 201,' 306,> 401,
402,* 403° and 404° of Regulations S-K and S-B,* Item 601° of Regulation S-K, Item
1107'° of Regulation AB,'! Item 304'? of Regulation S-T," and Rule 100" of Regulation
BTR."> We are also adding new Item 407 to Regulations S-K and S-B. In addition, we
are amending Rules 13a-1 1,'° 14a-3,'7 14a-6,"® 14¢-5,"% 15d-1 1?° and 16b-3°" under the

Securities Exchange Act of 1934.22 We are adding Rules 13a-20 and 15d-20 under the

: 17 CFR 229.201 and 17 CFR 228.201.

2 17 CFR 229.306 and 17 CFR 228.306.
} 17 CFR 229.401 and 17 CFR 228.401.
! 17 CFR 229.402 and 17 CFR 228.402.
’ 17 CFR 229.403 and 17 CFR 228.403.
6 17 CFR 229.404 and 17 CFR 228.404.
7 17 CFR 229.10 et seq.

$ 17 CFR 228.10 et seq.

’ 17 CFR 229.601.

o 17 CFR 229.1107.

1 17 CFR 229.1100 et seq.

12 17 CFR 232.304.

13 17 CFR 232.10 et seq.

14 17 CFR 245.100.

15 17 CFR 245.100 et seq.

e 17 CFR 240.13a-11.

17 17 CFR 240.14a-3.

18 17 CFR 240.14a-6.

1o 17 CFR 240.14¢-5.

20 17 CFR 240.15d-11.

2 17 CFR 240.16b-3.

2 15U.S.C. 78a et seq.




Exchange Act. We are further amending Schedule 14A*® under the Exchange Act, as
well as Exchange Act Forms 8-K,** 10,° 10SB,* 10-Q,%” 10-QSB,*® 10-K,* 10-KSB*
and 20-F.! Finally, we are amending Forms SB-2,** S-l,33 S—3,3'4 S-4*° and S-11°® under
the Securities Act of 1933,37 Forms N-lA,38 N-2,39 and N-3*" under the Securities Act
and the Investment Company Act of 1940,*! and Form N-CSR* under the Investment

Company Act and the Exchange Act.

2 17 CFR 240.14a-101.

2“ 17 CFR 249.308.

2 17 CFR 249.210.

2 17 CFR 249.210b.

27 17 CFR 249.308a.

2 17 CFR 249.308b.

29 17 CFR 249.310.

30 17 CFR 249.310b.

3 17 CFR 249.220f.

32 17 CFR 239.10.

33 17 CFR 239.11.

3 17 CFR 239.13.

3 17 CFR 239.25.

36 17 CFR 239.18.

37 15U.S.C. 77a et seq.

3 17 CFR 239.15A and 274.11A.
39 17 CFR 239.14 and 274.11a-1.
40 17 CFR 239.17a and 274.11b.

4l 15 U.S.C. 80a-1 et seq.

2 17 CFR 249.331 and 274.128.




















































companies will give shareholders an accurate picture of the value of options at the

time they are actually granted to the highest-paid executive officers.®’

A separate table including disclosure of equity awards, the Grants of Plan-Based
Awards Table, requires disclosure of the grant date as determined pursuant to
FAS 123R.®® The grant date is generally considered the day the decision is made
to award the option as long as recipients of the award are notified promptly. Even
if the option’s exercise price is set based on trading prices as of an earlier date or
dates, the grant date does not change.

If the exercise price is less than the closing market price of the underlying security
on the date of the grant, a separate, adjoining column would have to be added to
this table showing that market price on the date of the grant.®’

If the grant date is different from the date the compensation committee or full
board of directors takes action or is deemed to take action to grant an option, a
separate, adjoining column would have to be added to this table showing the date
the compensation committee or full board of directors took action or was deemed

to take action to grant the option.68
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realm would also apply when the recipients of the stock option grants are directors of the
company.

Item 402(c)(2)(vi).

Ttem 402(d)(2)(ii) and Ttem 402(a)(6)(iv).
Ttem 402(d)(2)(vii).

Item 402(d)(2)(ii).





























































’ adopting a Compensation Committee Report similar to the Audit Committee Report.]06

Drawing on commenters’ suggestions for a new Compensation Committee Report,|07 the

rules we adopt today require the compensation committee to state whether:

the compensation committee has reviewed and discussed the Compensation
Discussion and Analysis with management; and

based on the review and discussions, the compensation committee recommended
to the board of directors that the Compensation Discussion and Analysis be
included in the company’s annual report on Form 10-K and, as applicable, the

company’s proxy or information statement.

Unlike the Audit Committee Report, the Compensation Committee Report will be

required to be included or incorporated by reference into the company’s annual report on

Form 10-K, so that it is presented along with the Compensation Discussion and Analysis

when that disclosure is provided in the Form 10-K or incorporated by reference from a

proxy or information statement.'”® Like the Audit Committee Report, the Compensation

Committee Report will only be required one time during any fiscal year.

109
% The name of

each member of the company’s compensation committee (or, in the absence of a

compensation committee, the persons performing equivalent functions or the entire board

106
107

108

. 109

We are moving the audit committee report previously required by Item 306 of Regulations S-K
and S-B to Item 407(d) under the amendments adopted today. See Section V.D., below.

See, €.g., letters from J. Brill 1; California State Teachers” Retirement System (“CalSTRS”); CFA
Centre 1; and Professor William J. Heisler.

The audit committee report is only required in a company proxy or information statement relating
to an annual meeting of security holders at which directors are to be elected (or special meeting or
written consents in lieu of such meeting). See Instruction 3 to Item 407(d).

Instruction 3 to Item 407(e)(5). The audit committee instruction is specified in Instruction 2 to
Item 407(d).

42










continue to be “furnished” rather than “filed.” The Performance Graph will be required
only in the company’s annual report to security holders that accompanies or precedes a
proxy or information statement relating to an annual meeting of security holders at which
directors are to be elected (or special meeting or written consents in lieu of such
meeting), and will not be deemed to be soliciting material under the proxy rules or
incorporated by reference into any filing except to the extent that the company
specifically incorporates it.''°

C. Compensation Tables

To enhance the benefits of the tabular approach to eliciting compensation
disclosure,''” we proposed to reorganize and streamline the tables to provide a clearer and
more logical picture of total compensation and its elements for named executive officers.

We are adopting reorganized compensation tables and related narrative disclosure that

cover three broad categories:

addition to total return may be included in the graph only so long as the compensation committee
(or persons performing equivalent functions or the entire board if there is no such committee)
provided a description of the link between the measure and the level of compensation in the Board
Compensation Committee Report on Executive Compensation. As a result, companies may
include other performance measures, such as return on average common shareholders’ equity, so
long as the meaning of any such measures is clear from the Performance Graph and any related
legend or other disclosure.

1e Instructions 7 and 8 to Item 201(e). A “small business issuer” as defined in Regulation S-B, is not

required to provide the Performance Graph. Instruction 6 to Item 201(e). Because Nasdaq has
registered as a national securities exchange under Section 6 of the Exchange Act [15 U.S.C. 78f],
the former separate reference to “Nasdaq market” is not retained. See Release No. 34-53128 (Jan.
13, 2006) ordering that the application of The NASDAQ Stock Market LLC for registration as a
national securities exchange be granted. We also adopt a conforming revision to Rules 304(d) and
(e) of Regulation S-T [17 CFR 232.304(d) and (¢}], and we make technical revisions to those rules
to correctly reference Item 22(b)(7)(i1) of Form N-1A and to eliminate the references to
“prospectuses.”

17 The tabular disclosure and related narrative disclosure under amended Item 402 applies, as it did

prior to today’s amendments, to named executive officers, with amended Item 402(k) applying to
directors, as described in Section I1.C.9. below. As discussed below in Section I1.C.6.a., we are
adopting certain changes to the definition of named executive officer.
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Reorganizing the tables along these themes should help investors understand how
compensation components relate to each other. At the same time, we are retaining the
ability for investors to use the tables to compare compensation from year to year and
from company to company.

As we noted in the Proposing Release, by more clearly organizing the
compensation tables to explain how the elements relate to each other, we may in some
situations be requiring disclosure of both amounts earned (or potentially earned) and
amounts subsequently paid out. This approach raises the possible perception of “double
counting” some elements of compensation in multiple tables. However, a particular item
of compensation only appears once in the Summary Compensation Table. In order to
explain the item of compensation, it may also appear in one or more of the other tables.
We believe the possible perception of double disclosure is outweighed by the clearer and
more complete picture the disclosure in the additional tables will provide to investors.
We strongly encourage companies to use the narrative following the tables (and where
appropriate the Compensation Discussion and Analysis) to explain how disclosures relate
to each other in their particular circumstances.

Commenters stated their general support for the format and presentation of the

122

proposed tables.” We are adopting the tables substantially as proposed with some

revisions, as noted below, in response to comments.

122 See, e.g., letters from CFA Centre 1; jointly, Jennifer Clowes, Lindsey Erskine, Kendra Freeck

and Kapri Malesich; F&P Pension Board; IAM; IBEW PBF; Plumbers & Pipefitters National
Pension Fund; and Standard Life.
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1. Compensation to Named Executive Officers in the Last Three
Completed Fiscal Years -- The Summary Compensation Table and
Related Disclosure

Under today’s amendments, the Summary Compensation Table continues to serve
as the principal disclosure vehicle regarding executive compensation. This table, as
amended, shows the named executive officers’ compensation for each of the last three
years, whether or not actually paid out. Consistent with the requirements prior to today’s
amendments, the amended Summary Compensation Table continues to require disclosure
of compensation for each of the company’s last three completed fiscal years.'*

As we proposed, the amendments add disclosure of a figure representing total
compensation, as reflected in other columns of the Summary Compensation Table, and
simplify the presentation from that of the table prior to these amendments. As described
in greater detail below, the amendments also provide for a supplemental table disclosing
additional information about grants of plan-based awards. Narrative disclosure will

follow the two tables, providing disclosure of material information necessary to an

understanding of the information disclosed in the tables.

123 Prior to today’s amendments, an instruction to Item 402(b) permitted the exclusion of information

for fiscal years prior to the last completed fiscal year if the company was not a reporting company
pursuant to Exchange Act Section 13(a) or 15(d) at any time during that year, unless the company
previously was required to provide information for any such year in response to a Commission
filing requirement. This instruction has been retained and redesignated as Instruction 1 to Item
402(c) in the amended rule.
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reflected in the tabular disclosure including, for example, subsequent forfeitures of
amounts reported in the table with respect to previous fiscal years. 173
As proposed and adopted, earnings on outstanding non-equity incentive plan

awards are also included in the Non-Equity Incentive Plan Compensation column and

identified and quantified in a footnote to the table.'™

d. Change in Pension Value and Nonqualified Deferred Compensation
Earnings Column

As we proposed, we are expanding the Summary Compensation Table to include
information regarding the aggregate increase in actuarial value to the named executive
officer of all defined benefit and actuarnial plans (including supplemental plans) accrued
during the year and earnings on nonqualified deferred compensation. However, as
mentioned above, we have decided to present this information in a separate column rather
than include it in the All Other Compensation column as proposed.'”” Footnote
identification and quantification of the full amount of each element is required.'”™ Any

amount attributable to the defined benefit and actuarial plans that is a negative number

1 . . . . . .
7 Commenters’ issues concerning the scope of awards reportable in this column, in particular as

compared to compensation reportable in the bonus column, are discussed in Section I[1.C.1.1.
below.

17 Item 402(c)(2)(vii). These earnings were reportable prior to today’s amendments in the Other

Annual Compensation or All Other Compensation columns of the Summary Compensation Table
under Items 402(b)(2)(ii1))(C)3) and 402(b)(2)(v)(C), respectively.

177 See the discussion of the Total column in Section I1.C.1.a. above and the discussion of

determination of named executive officers in Section I1.C.6. below.

178 Instruction 3 to Item 402(c)(2)(viii). In contrast, as proposed to be disclosed in the All Other

Compensation Column, separate identification and quantification of each element would have
been required only if the element exceeded $10,000, although the amounts would have been
included in that column without regard to size.
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commentators have noted that the absence of such a disclosure requirement creates an
incentive to shift compensation to pensions, results in the understatement of non-
performance-based compensation, and distorts pay comparisons between executives and
between companies.

We are adopting the requirement substantially as proposed.'*’ As proposed and
adopted, an instruction specifies that this disclosure applies to each plan that provides for
the payment of retirement benefits, or benefits that will be paid primarily following
retirement, including but not limited to tax-qualified defined benefit plans and
supplemental executive retirement plans, but excluding defined contribution plans.'”
The retirement section, discussed below, provides more information regarding these
covered plans.'”!

Some commenters raised issues regarding computation of the amount to be
disclosed.'” In response to these comments, we have revised the language of the
requirement as adopted to clarify that the disclosure applies to the change, from the
pension plan measurement date used for the company’s audited financial statements for
the prior completed fiscal year to the pension plan measurement date used for the
company’s audited financial statements for the covered fiscal year, in the actuarial
present value of the named executive officer’s accumulated benefit under all defined

benefit and actuarial pension plans (including supplemental plans). The disclosure

therefore includes both:

189 Item 402(c)(2)(vii)(A).

19 Instruction 1 to Item 402(c)(2)(viii). Defined benefit plans include, for example, cash balance

plans in which the retiree’s benefit may be determined by the amount represented in an account
rather than based on a formula referencing salary while still employed.

1 See Sectior .C.5.a., discussing the Pension Benefits Table.
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personal benefits, must be separately quantified and identified in the tax reimbursement
category described below, even if the associated perquisites or other personal benefits are
eligible for exclusion or would not require identification or footnote quantification under
the rule.

In the Proposing Release, we provided interpretive guidance about factors to be
considered in determining whether an item is a perquisite or other personal benefit. One
commenter suggested that the Commission engage in a separate rulemaking to adopt a
definition of perquisites in Regulation S-K.2 As we noted in the Proposing Release, for
decades questions have arisen as to what is a perquisite or other personal benefit required
to be disclosed. We continue to believe that it is not appropriate for Item 402 to define
perquisites or personal benefits, given that different forms of these items continue to
develop, and thus a definition would become outdated. As stated in the Proposing
Release, we are concerned that sole reliance on a bright line definition in our rules might
provide an incentive to characterize perquisites or personal benefits in ways that would
attempt to circumvent the bright lines. Many commenters sought additional or modified
interpretive guidance, including guidance with respect to an item that is integrally and
directly related to the performance of the executive’s duties but has a personal benefit

1.2% Accordingly, we are providing additional explanation regarding how to

aspect as wel
apply this guidance. The amendments we adopt today require perquisites and personal

benefits to be disclosed for both named executive officers and directors.?’’ F urther, the

disclosure requirements we adopt regarding potential payments upon termination or

203 See letter from Chamber of Commerce.

206 See, e.g., letter from SCSGP.
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change-in-control include disclosure of p<3rquisites.208 Accordingly, this discussion also
applies in the context of each of these disclosure requirements.

Among the factors to be considered in determining whether an item is a perquisite
or other personal benefit are the following:

e An item is not a perquisite or personal benefit if it is integrally and directly related
to the performance of the executive’s duties.

¢ Otherwise, an item is a perquisite or personal benefit if it confers a direct or
indirect benefit that has a personal aspect, without regard to whether it may be
provided for some business reason or for the convenience of the company, unless
it is generally available on a non-discriminatory basis to all employees.

We believe the way to approach this is by initially evaluating the first prong of the
analysis. If an item is integrally and directly related to the performance of the executive’s
duties, that is the end of the analysis — the item is not a perquisite or personal benefit and
no compensation disclosure is required. Moreover, if an item is integrally and directly
related to the performance of an executive’s duties under this analysis, there is no
requirement to disclose any incremental cost over a less expensive alternative. For
example, with respect to business travel, it is not necessary to disclose the cost
differential between renting a mid-sized car over a compact car.

Because of the integral and direct connection to job performance, the elements of
the second part of the analysis (e.g., whether there is also a personal benefit or whether

the item is generally available to other employees) are irrelevant. An example of such an

207 For directors, the disclosure will be required in the Director Compensation Table discussed below
n Section I1.C.9.

208 Item 402(j), discussed in Section I1.C.5.c. below.
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item could be a “Blackberry” or a laptop computer if the company believes it is an
integral part of the executive’s duties to be accessible by e-mail to the executive’s
colleagues and clients when out of the office. Just as these devices represent advances
over earlier technology (such as voicemail), we expect that as new technology facilitates
the extent to which work is conducted outside the office, additional devices may be
developed that will fall into this category.

The concept of a benefit that is “integrally and directly related” to job
performance is a narrow one. The analysis draws a critical distinction between an item
that a company provides because the executive needs it to do the job, making it integrally
and directly related to the performance of duties, and an item provided for some other
reason, even where that other reason can involve both company benefit and personal
benefit. Some commenters objected that “integrally and directly related” is too narrow a
standard, suggesting that other business reasons for providing an item should not be
disregarded in determining whether an item is a perquisite.’”” We do not adopt this
suggested approach. As we stated in the Proposing Release, the fact that the company
has determined that an expense is an “ordinary” or “necessary” business expense for tax
or other purposes or that an expense is for the benefit or convenience of the company is
not responsive to the inquiry as to whether the expense provides a perquisite or other
personal benefit for disclosure purposes. Whether the company should pay for an
expense or it is deductible for tax purposes relates principally to questions of state law
regarding use of corporate assets and of tax law; our disclosure requirements are

triggered by different and broader concepts.

209 See, e.g., letters from NACCO Industries, Inc. (“NACCO Industries”) and NAM.
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lawfully may be provided. For this purpose, a company may recognize jurisdictionally
based legal restrictions (such as for foreign employees) or the employees’ “accredited

219 status. In contrast, merely providing a benefit consistent with its availability

investor’
to employees in the same job category or at the same pay scale does not establish that it is
generally available on a non-discriminatory basis to all employees.

Applying the concepts that we outline above, examples of items requiring
disclosure as perquisites or personal benefits under Item 402 include, but are not limited
to: club memberships not used exclusively for business entertainment purposes, personal
financial or tax advice, personal travel using vehicles owned or leased by the company,
personal travel otherwise financed by the company, personal use of other property owned
or leased by the company, housing and other living expenses (including but not limited to
relocation assistance and payments for the executive or director to stay at his or her
personal residence), security provided at a personal residence or during personal travel,
commuting expenses (whether or not for the company’s convenience or benefit), and
discounts on the company’s products or services not generally available to employees on
a non-discriminatory basis.

Beyond the examples provided, we assume that companies and their advisors,
who are more familiar with the detailed facts of a particular situation and who are
responsible for providing materially accurate and complete disclosure satisfying our
requirements, can apply the two-step analysis to assess whether particular arrangements

require disclosure as perquisites or personal benefits. In light of the importance of the

210 “Accredited investor” is defined in Securities Act Rule 501(a) [17 CFR 230.501(a)] for purposes
of Regulation D {17 CFR 230.501 - 508).

77













f. Captions and Table Layout

Before today’s amendments, a portion of the table was labeled as “annual
compensation” and another portion as “long term compensation.” These captions created
distinctions that may have been confusing to both users and preparers of the Summary
Compensation Table. As proposed, the amendments we adopt today do not separately
identify some columns as “annual” and other columns as “long term” compensation.
Consistent with this change, as described above, we are merging the current Other
Annual Compensation column into the new All Other Compensation column, and include
current earnings information regarding non-e« ity incentive plan compensation in the
column for that form of award.

In eliminating this distinction, we also revise the former definition of “long term
incentive plan” to eliminate any distinction be  veen a “long term” plan and one that may
provide for periods shorter than one year. Like the captions, the former approach created
distinctions that may have been confusing to users and preparers. As proposed and
adopted, the amendments define an “incentive plan” as any plan providing compensation
intended to serve as incentive for performance to occur over a specified period.** The
related definition of “incentive plan award” as an award provided under an incentive plan
is also adopted as proposed.?*’

Noting that companies formerly reported as “bonuses” awards that would be

short-term incentive plan awards under this definition, commenters requested guidance as

to what distinguishes items reportable as non-equity incentive plan compensation from

226 Item 402(a)(6)(iii).
227 Id.







supplement the Summary Compensation Table would have shown the equity-based
compensation awards granted in the last fiscal year that are not performance-based, such
as stock, options or similar instruments where the payout or future value is tied to the
company’s stock price, and not to other performance criteria.”!

Because much of the information for each proposed table is consistent, we have
followed the recommendation of a commenter to simplify the disclosure format by

combining the proposed disclosure in a single table.*

GRANTS OF PLAN ASED AWARDS

Name Grant Estimated Future Payouts Estimatec  1ture Payouts Under | All All Other Exercise
Date Under Non-Equity Incentive Equity Incentive Plan Awards Other Option or Base
Plan Awards Stock Awards: Price of

Awards: | Number Option

Number | of Awards

Thresh- | Target Maxi- Thresh- Target Maxi- of Securities (3/Sh)

old ($) mum old #) mum Shares Under-
%) (8) #) #) of Stock | lying

or Units Options
{# #)

(@) (b) (©) (d (e) (f () (h) 0] ()] &)

PEO

PFO

Disclosure in this table complements Summary Compensation Table disclosure of

= Proposed Item 402(e), containing much of the information that was required prior to these

amendments by the Option/SAR Grants Table (formerly specified in Item 402(c)).

32 See letter from Hewitt.
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grant date fair value of stock awards and option awards by disclosing the number of shares
of stock or units comprising or underlying the award. This supplemental table shows the
terms of grants made during the current year, including estimated future payouts for both
equity incentive plans and non-equity incentive plans, with separate disclosure for each
grant.233

To simplify the presentation further, we have eliminated some of the proposed
columns. Because the narrative section identifies the material terms of an award reported

d,23 * and thus will cover the

in this table as an example of a material factor to be describe
same information, we have eliminated the proposed columns reporting vesting date, or
performance or other period until vesting or payout. As a commenter noted, vesting
information typically cannot be reported easily in a single line in a table.” Similarly,
because the modifications we are making to the Outstanding Equity Awards at Fiscal
Year-End Table require that table to report the expiration dates of options and similar
awards,® we are eliminating the proposed expiration date column. Finally, the proposed
column reporting the dollar amount of consid ition paid for the award, if any, is not
adopted, reflecting comments that this column would be used only rarely.”’ Instead, in
those rare instances where consideration is pa  for an award, this disclosure will be

238

provided in a footnote to the appropriate column.

As proposed, the Grants of All Other quity Awards Table would have permitted

Instruction 1 to Item 402(d).

234 Ttem 402(e)(1)(iii), described in Section 11.C.3.a. immediately below.

233 See letter from ABA.

236 See Section I1.C.4.a. below.

27 Proposed Item 402(d)(2)(v). See, e.g., letters from Frederic W. Cook & Co. and SCSGP.

238 Instruction 5 to Item 402(d).
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aggregation of option grants with the same exercise or base price. We have not adopted
such an instruction for this table, based on our belief that grant-b<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>