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UNITED STATES OF AMERICA 
Before the 

SECURITIES AND EXCHANGE COMMISSION 

IN THE MATTER OF 
Aurora Medical Technology, Inc. 

File No. 500-1 

July 14, 2006 

ORDER OF SUSPENSION 
OF TRADING 

It appears to the Securities and Exchange Commission that there is a lack of 
current and accurate information concerning the securities of Aurora Medical 
Technology, Inc. ("AROR") because of possible manipulative conduct occurring in the 
market for the company's stock. 

The Commission is of the opinion that the public interest and the protection of 
investors require a suspension of trading in the securities of the above-listed company. 

Therefore, it is ordered, pursuant to Section 12(k) of the Securities Exchange Act 
of 1934, that trading in the above-listed company is suspended for the period from 9:30 
a.m. EDT, on July 14, 2006 through 11:59 p.m. EDT, on July 27, 2006. 

By the Commission. 

Nancy M. Morris 
Secretary 

B.9: J. Lynn Taylor 
Assistant Secretary 



UNITED STATES OF AMERICA 

c~l~'\~ ~...r 

!Vor Pu..vl\c.~.i.~ 
before the 

SECURITIES AND EXCHANGE COMMISSION 

SECURITIES EXCHANGE ACT OF 1934 
Release No. 54303 I August 11, 2006 

ACCOUNTING AND AUDITING ENFORCEMENT 
Release No. 2474 I August 11, 2006 

ADMINISTRATIVE PROCEEDING 
File No. 3-12391 

In the Matter of 

1 JOSEPH A. ROUGRAFF, CPA, 

Respondent. 

I. 

ORDER INSTITUTING ADMINISTRATIVE 
PROCEEDINGS PURSUANT TO RULE 
102(e) OF THE COMMISSION'S RULES OF 
PRACTICE, MAKING FINDINGS, AND 
IMPOSING REMEDIAL SANCTIONS 

The Securities and Exchange Commission ("Commission") deems it appropriate and in the 
public interest that public administrative proceedings be, and hereby are, instituted against Joseph 
A. Rougraff ("Respondent" or "Rougraff') pursuant to Rule 102(e)(3)(i) of the Commission's 
Rules of Practice. 1 

II. 

In anticipation of the institution of these proceedings, Respondent has submitted an Offer 
of Settlement (the "Offer") which the Commission has determined to accept. Solely for the 
purpose of these proceedings and any other proceedings brought by or on behalf of the 
Commission, or to which the Commission is a party, and without admitting or denying the findings 
herein, except as to the Commission's jurisdiction over him and the subject matter of these 

1 Rule 102(e)(3)(i) provides, in relevant part, that: 

The Commission, with due regard to the public interest and without preliminary hearing, may, by order, .. . 
suspend from appearing or practicing before it any ... accountant . . . who has been by name ... permanently 
enjoined by any court of competent jurisdiction, by reason of his or her misconduct in an action brought by the 
Commission, from violating or aiding and abetting the violatio~ of any provision of the Federal securities laws or of 
the rules and regulations thereunder. · 



proceedings, and the findings contained in Section III. 3. below, which are admitted, Respondent 
consents to the entry of this Order Instituting Administrative Proceedings Pursuant to Rule 1 02( e) 
of the Commission's Rules of Practice, Making Findings, and Imposing Remedial Sanctions 
("Order"), as set forth below. 

III. 

On the basis of this Order and Respondent's Offer, the Commission finds that: 

1. Rougraff, age 47, is a CPA licensed in the State of Indiana. He served as vice 
president, CFO, and corporate secretary of Virbac Corporation ("Virbac") from May 2000 until he 
resigned effective January 27, 2004. 

2. Virbac, a Delaware corporation headquartered in Fort Worth, Texas, is the result of 
the March 1999 acquisition of Agri-Nutrition Group Limited ("AGNU"), a publicly-held company, 
by Virbac Inc. , a wholly-owned subsidiary of Virbac S.A., a French veterinary pharmaceutical 
manufacturer. Virbac is a manufacturer and distributor of animal health products. Virbac's 
common stock is registered with the Commission under Section 12(g) of the Securities Exchange 
Act of 1934 ("Exchange Act") and trades in the Pink Sheets under the symbol "VBAC" since it 
was delisted from the NASDAQ National Market on January 23 , 2004 for Virbac's failure to file 
timely its periodic reports. 

3. On August 4, 2006, a final judgment was entered against Rougraff, permanently 
enjoining him from future violations of Section 17(a) of the Securities Act of 1933 and Sections 
10(b) and 13(b)(5) of the Exchange Act and Rules 10b-5, 13a-14, 13b2-1 and 13b2-2 thereunder, 
and aiding and abetting violations of Sections 13(a), 13(b )(2)(A) and 13(b )(2)(B) of the Exchange 
Act and Rules 12b-20, 13a-1 and 13a-13 thereunder, and imposing an officer and director bar in 
the civil action entitled Securities and Exchange Commission v. Virbac Corp., et. al, Civil Action 
Number 4:06-CV-0453-A, in the United States District Court for the Northern District of Texas. 
Rougraffwas also ordered to pay $26,668 in disgorgement and $5,656 in prejudgment interest, and 
a $100,000 civil money penalty. 

4. The Commission's complaint alleged, among other things, that from December 
2000 to November 2003 , Virbac engaged in a revenue inflation and expense deferral scheme and 
that Rougraff participated in the scheme. According to the complaint, the scheme involved the 
improper recognition of revenue by means of channel-stuffing, or "loading" of product to 
distributors, by recording revenue from sham transactions, and by recording revenue from 
transactions occurring after period-end. The Commission also alleges in the complaint that, as a 
result of the scheme, Virbac met umealistic revenue and earnings projections and managed to 
sustain the illusion of rapid growth- by fraudulently inflating its revenues and net income by as 
much as 9% and 694%, respectively and that, in the process, Virbac failed to comply with 
Generally Accepted Accounting Principles ("GAAP"). The Commission further alleges that 
Rougraff failed to cause Virbac to record appropriate reserves and accruals to overstate earnings; 
that in furtherance of the scheme, Virbac personnel falsel y documented terms of transactions on 
invoices and other underlying documents; and that the tn1 e terms were established in side 
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arrangements, per conversations and e-mails, which Rougraff and others failed to disclose to 

Virbac's auditors. 

IV. 

In view of the foregoing, the Commission deems it appropriate and in the public interest to 

impose the sanction agreed to in Respondent Rougraff s Offer. 

Accordingly, it is hereby ORDERED, effective immediately, that Rougraff is suspended 

from appearing or practicing before the Commission as an accountant. 

By the Commission. 

Nancy M. Morris 
Secretary 

Bj: J. Lynn Tajt\or __ ., .... 
1 

· Assistant SecielCit 'J 
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UNITED STATES OF AMERICA 
Before the 

SECURITIES AND EXCHANGE COMMISSION 
August 28, 2006 

ADMINISTRATIVE PROCEEDING 
File No. 3-12399 

In the Matter of 

Paystar Corp., 
Royal Oak Mines, Inc., 
Rubber Technology International, Inc., 
Surebeam Corp., and 
Syncronys Softcorp, 

Respondents. 

ORDER INSTITUTING 
ADMINISTRATIVE PROCEEDINGS 
AND NOTICE OF HEARING 
PURSUANT TO SECTION 12(j) OF 
THE SECURITIES EXCHANGE ACT 
OF 1934 

I. 

The Securities and Exchange Commission ("Commission") deems it necessary 
and appropriate for the protection of investors that public administrative proceedings be, 
and hereby are, instituted pursuant to Section 12(j) of the Securities Exchange Act of 
1934 ("Exchange Act"). 

II. 

After an investigation, the Division of Enforcement alleges that: 

A. RESPONDENTS 

1. Paystar Corp. ("PYST") (CIK No. 1080531) 1 is a Nevada corporation 
located in Lodi, California with a class of equity securities registered with the 
Commission pursuant to Exchange Act Section 12(g). The company is delinquent in its 
periodic filings with the Commission, having not filed any periodic reports since it filed a 
Form 1 0-QSB for the period ended September 30, 2002, which reported a net loss of 
$7,026,752 for the prior nine months. In the audit opinion accompanying PYST's Form 
1 0-KSB for the year ended December 31, 2001, PYST' s auditors expressed doubt about 
the company's ability to continue as a going concern, in light of its recurring losses and 
negative net worth. As of August 21, 2006, the company's common stock was quoted on 
the Pink Sheets, had eighteen market makers, and was eligible for the piggyback 

1 The short form of each issuer's name is also its stock symbol. 



exemption of Exchange Act Rule 15c2-1l(f)(3). PYST's common stock had an average 
daily trading volume of 10,499,583 shares during the year ended July 20, 2006. 

2. Royal Oak Mines, Inc. ("ROAKF") (CIK No. 41304) is an Ontario 
corporation located in Kirkland, Washington with a class of equity securities registered 
with the Commission pursuant to Exchange Act Section 12(g). The company is 
delinquent in its periodic filings with the Commission, having not filed any periodic 
reports since it filed a Form 1 0-K for the period ended December 31, 1998, which 
reported a net loss of $396,495,000 (Canadian dollars) for the prior year. As of August 
21,2006, the company's common stock was quoted on the Pink Sheets, had fourteen 
market makers, and was eligible for the piggyback exemption of Exchange Act Rule 
15c2-ll(f)(3). ROAKF ' s common stock had an average daily trading volume of 149,794 
shares during the year ended July 20, 2006. 

3. Rubber Technology International, Inc. ("RTEK") (CIK No. 1083449) is a 
Nevada corporation located in Los Angeles, California with a class of equity securities 
registered with the Commission pursuant to Exchange Act Section 12(g). The company 
is delinquent in its periodic filings with the Commission, having not filed any periodic 
reports since it filed a Form 10-QSB for the period ended August 31,2003 . For the fiscal 
year ended 2002, the company's auditors expressed doubt about the company's abi lity to 
continue as a going concern, in light of its recurring operating losses and net capital 
deficiency. As of August 21, 2006, the company's common stock was quoted on the 
Pink Sheets, had nine market makers, and was eligible for the piggyback exemption of 
Exchange Act Rule 15c2-11 (f)(3). RTEK's common stock had an average daily trading 
volume of 101 ,277 shares during the year ended July 20, 2006. 

4. Surebeam Corp. ("SURE") (CIK No. 1121 309) is a void Delaware 
corporation located in San Diego, California with a class of equity securities registered 
with the Commission pursuant to Exchange Act Section 12(g). The company is 
delinquent in its periodic filings with the Commission, having not filed any periodic 
reports since it fi led a Form 1 0-Q for the period ended March 31, 2003, which reported a 
net loss of $6,666,000 for the prior three months. On January 19, 2004, SURE filed for 
bankruptcy under Chapter 7 in the United States Bankruptcy Court for the Southern 
District of California, which proceeding was still pending as of May 30, 2006. In a Form 
8-K filed on January 12, 2004, SURE announced that it would cease business operations 
on January 16,2004. As of August 21,2006, the company's common stock was quoted 
on the Pink Sheets, had fourteen market makers, and was eligible for the piggyback 
exemption of Exchange Act Rule 15c2-11(f)(3). SURE's common stock had an average 
daily trading vo lume of344, 162 shares during the year ended July 20, 2006. 

5. Syncronys Softcorp ("SYCR") (CIK No. 798077) is a permanently 
revoked Nevada corporation located in Marina del Rey, California with a class of equity 
securities registered with the Commission pursuant to Exchange Act Section 12(g). The 
company is delinquent in its periodic filings with the Commission, having not filed any 
periodic reports since it filed a Form 1 0-QSB for the period ended March 31, 1998, 
which reported a net loss of $5,809,200 for the prior nine months. On July 15, 1998, 
SYCR filed for bankruptcy under Chapter 11 in the United States Bankruptcy Court for 
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the Central District of California. That proceeding was later converted to a Chapter 7 
proceeding and was terminated on October 30, 2002. In the order terminating the 
proceeding, the court noted that the tmstee had advised the court that the estate had a zero 
balance. As of August 21, 2006, the company's common stock was quoted on the Pink 
Sheets, had seven market makers, and was eligible for the piggyback exemption of 
Exchange Act Rule 15c2-ll(f)(3). SYCR's common stock had an average daily trading 
volume of 71,735 shares during the year ended July 20, 2006. 

B. DELINQUENT PERIODIC FILINGS 

6. All of the Respondents are delinquent in their periodic filings with the 
Commission (see Chart of Delinquent Filings, attached hereto as Appendix I), were 
quoted on the Pink Sheets as of August 21, 2006, had average daily trading volumes in 
excess of70,000 shares during the year ended July 20, 2006, have repeatedly failed to 
meet their obligations to file timely periodic reports, and are headquartered in the 
Western United States. 

7. Each of the Respondents either failed to cure their delinquencies in 
response to delinquency letters sent to them by the Division of Corporation Finance 
requesting compliance with their periodic filing obligations or, through their fai lure to 
maintain a valid address on file with the Commission as required by Commission mle, 
did not receive such letters. 

8. Exchange Act Section 13(a) and the mles promulgated thereunder require 
issuers of securities registered pursuant to Exchange Act Section 12 to file with the 
Commission current and accurate information in periodic reports, even if the registration 
is voluntary under Section 12(g). Specifically, Rule 13a-l requires issuers to file annual 
reports (Forms I 0-K or 1 0-KSB), and Rule 13a-13 requires issuers to file quarterly 
reports (Forms 1 0-Q or 1 0-QSB). 

9. As a result of their failure to make required periodic filings , Respondents 
failed to comply with Exchange Act Section 13(a) and Rules 13a-l and 13a-13 
thereunder. 

III. 

In view of the allegations made by the Division of Enforcement, the Commission 
deems it necessary and appropriate for the protection of investors that public 
administrative proceedings be instituted to detennine: 

A. Whether the allegations contained in Section II of this Order are tme, and 
to afford the Respondents an opportunity to establish any defenses to such allegations; 
and 

B. Whether it is necessary and appropriate for the protection of investors to 
suspend for a period not exceeding twelve months or to revoke the registratio ns of 
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securities ofthe Respondents identified in Section II pursuant to Section 12(j ) ofthe 
Exchange Act. 

IV, 

IT IS HEREBY ORDERED that a public hearing for the purpose of taking 
evidence on the questions set forth in Section III hereof shall be convened at a time and 
place to be fi xed, and before an Administrati ve Law Judge to be designated by further 
order as provided by Rule 110 of the Commission's Rules ofPractice [17 C.F.R. § 
201.110]. 

IT IS HEREBY FURTHER ORDERED that each Respondent shall fi le an 
Answer to the allegations contained in this Order within ten (1 0) days after service of this 
Order, as provided by Rule 220(b) of the Commission 's Rules ofPractice [17 C.F.R. § 
201.220(b)]. 

If a Respondent fails to file the directed Answer, or fai ls to appear at a hearing 
after being duly notified, the Respondent may be deemed in default and the proceedings 
may be determined against it upon consideration of this Order, the allegations of which 
may be deemed to be true as provided by Rules 155(a), 220(f), 221(f), and 310 of the 
Commission' s Rules of Practice [1 7 C.F.R. §§ 201.155(a), 201.220(£), 201.221 (f) , and 
201.310]. 

This Order shall be served forthwith upon each Respondent personally, by 
certified or express mail, or by any other means permitted by the Commission 's Rules of 
Practice. 

IT IS FURTHER ORDERED that the Administrative Law Judge shall issue an 
initial decision no later than 120 days from the date of service of this Order, pursuant to 
Rule 360(a)(2) of the Commission 's Rules of Practice [1 7 C.F.R. § 201.360(a)(2)]. 

In the absence of an appropriate waiver, no officer or employee ofthe 
Commission engaged in the performance of investigative or prosecuting functi ons in this 
or any factually related proceeding will be permitted to participate or advise in the 
decision of thi s matter, except as witness or counsel in proceedings held pursuant to 
notice. Since this proceeding is not "rule making" within the meaning of Section 55 1 of 
the Administrative Procedure Act, it is not deemed subj ect to the provisions of Section 
553 delaying the effective date of any final Commission action. 

By the Commission. 

Attachment 
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Nancy M. Morris 

Secretary . )11 . ~ 

By~ M. Peterson 
Assistant Secretary 

-------------------.. 



UNITED STATES OF AMERICA 
Before the 

SECURITIES AND EXCHANGE COMMISSION 

August 28, 2006 

In the Matter of 

Amanda Company, Inc., 
American International Petroleum Corp., 
China Continental, Inc., 
Com21, Inc., 
Cycomm International, Inc., 
DeMarco Energy Systems of America, Inc., 
Eco Soil Systems, Inc., 
Edulink, Inc., 
H. Quotient, Inc., 
Healthtrac, Inc., 
Management Technologies, Inc., 
Metal Recovery Technologies, Inc., 
Paystar Corp., 
Royal Oak Mines, Inc., 
Rubber Technology International, Inc., 
Seven Seas Petroleum, Inc., 
Surebeam Corp., 
Syncronys Softcorp, 
Touch America Holdings, Inc., 
U.S. Plastic Lumber Corp., and 
Xcelera, Inc., 

File No. 500-1 

ORDER OF SUSPENSION OF 
TRADING 

It appears to the Securities and Exchange Commission that there is a lack of 
current and accurate information concerning the securities of Amanda Company, Inc. 
because it has not filed any periodic reports since the period ended December 31, 2002 . 

It appears to the Securities and Exchange Commission that there is a lack of 
. current and accurate information concerning the securities of American International 
Petroleum Corp. because it has not filed any periodic reports since the period ended 
September 30, 2002. 

It appears to the Securities and Exchange Commission that there is a lack of 
current and accurate infotmation concerning the securities of China Continental, Inc. 
because it has not filed any periodic reports since the period ended September 30, 2003. 



It appears to the Securities and Exchange Commission that there is a lack of 
current and accurate information concerning the securities of Com21, Inc. because it has 
not filed any periodic reports since the period ended March 31, 2003. 

It appears to the Securities and Exchange Commission that there is a lack of 
current and accurate information concerning the securities of Cycomm International, Inc. 
because it has not filed any periodic reports since the period ended September 30, 2002. 

It appears to the Securities and Exchange Commission that there is a lack of 
current and accurate information concerning the securities of DeMarco Energy Systems 
of America, Inc. because it has not filed any periodic reports since the period ended 
September 30, 2003. 

It appears to the Securities and Exchange Commission that there is a lack of 
current and accurate information concerning the securities of Eco Soil Systems, Inc. 
because it has not filed any periodic reports since the period ended March 31, 2001. 

It appears to the Securities and Exchange Commission that there is a lack of 
current and accurate information concerning the securities of Edulink, Inc. because it has 
not filed any periodic reports since the period ended September 30, 2003. 

It appears to the Securities and Exchange Commission that there is a lack of 
current and accurate information concerning the securities ofH Quotient, Inc. because it 
has not filed any periodic reports since the period ended September 30, 2003. 

It appears to the Securities and Exchange Commission that there is a lack of 
current and accurate information concerning the securities ofHealthtrac, Inc. because it 
has not filed any periodic reports since the period ended November 30, 2003. 

It appears to the Securities and Exchange Commission that there is a lack of 
current and accurate information concerning the securities of Management Technologies, 
Inc. because it has not filed any periodic reports since the period ended October 31, 1997. 

It appears to the Securities and Exchange Commission that there is a lack of 
current and accurate information concerning the securities of Metal Recovery 
Technologies, Inc. because it has not filed any periodic reports since the period ended 
September 30, 1998. 

It appears to the Securities and Exchange Commission that there is a lack of 
cmTent and accurate information concerning the securities ofPaystar Corp. because it has 
not filed any periodic reports since the period ended September 30, 2002. 

It appears to the Securities and Exchange Commission that there is a lack of 
current and accurate information concerning the securities of Royal Oak Mines, Inc. 
because it has not filed any periodic reports since the period ended September 30, 1998. 
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It appears to the Securities and Exchange Commission that there is a lack of 
current and accurate information concerning the securities of Rubber Technology 
International, Inc. because it has not filed any periodic reports since the period ended 
August 31, 2003. 

It appears to the Securities and Exchange Comm ission that there is a lack of 
current and accurate information concerning the securities of Seven Seas Petroleum, Inc. 
because it has not filed any periodic reports since the period ended September 30, 2002. 

It appears to the Securities and Exchange Commission that there is a lack of 
current and accurate information concerning the securities of Surebeam Corp. because it 
has not filed any periodic reports since the period ended March 31, 2003. 

It appears to the Securities and Exchange Commission that there is a lack of 
current and accurate information concerning the securities of Syncronys Softcorp because 
it has not filed any periodic reports since the period ended March 31, 1998. 

It appears to the Securities and Exchange Commission that there is a lack of 
current and accurate information concerning the securities of Touch America Holdings, 
Inc. because it has not filed any periodic reports since the period ended September 30, 
2002. 

It appears to the Securities and Exchange Commission that there is a lack of 
current and accurate infonnation concerning the securities ofU. S. Plastic Lumber Corp . 
because it has not fi led any periodic reports since the period ended September 30, 2003. 

It appears to the Securities and Exchange Commission that there is a lack of 
current and accurate information concerning the securities of Xcelera, Inc. because it has 
not filed any periodic reports since the period ended January 31,2003 . 

The Commission is of the opinion that the public interest and the protection of 
investors require a suspension of trading in the securities of the above-listed companies. 

Therefore, it is ordered, pursuant to Section 12(k) of the Securities Exchange Act 
of 1934, that trading in the securities of the above-listed companies, including trading in 
the debt securities of Seven Seas Petroleum, Inc., is suspended for the period from 9:30 
a.m. EDT on August 28, 2006, through 11 :59 p.m. EDT on September 11, 2006. 

By the Commission. 
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Nancy M. Morris 
Secretary 

\ )tu'Ytt ~w 
By:t)ill M. Peterson 

Assistant Secretary 



C ~lss"":~ 6{CCS5~ 
Noi- P li- r-h c¥ d f'&J 

UNITED STATES OF AMERICA 
Before the 

SECURITIES AND EXCHANGE COMMISSION 

SECURITIES ACT OF 1933 
Release No. 8736 I August 30, 2006 

ADMINISTRATIVE PROCEEDING 
File No. 3-12158 

In the Matter of 

Axum, Incorporated, 

Respondent. 

I. 

ORDER MAKING FINDINGS AND 
PERMANENTLY SUSPENDING 
REGULATION A EXEMPTION 

The Securities and Exchange Commission ("Commission") deemed it appropriate to accept 
the Offer of Settlement ("Offer") submitted by Respondent Axum, fucorporated ("Axum" or 
"Respondent") in these proceedings previously instituted pursuant to Rule 258 of the General 
Rules and Regulations under the Securities Act of 1933 ("Securities Act"). Pursuant to the terms 
of that settlement, the Commission now finds it necessary and appropriate for the protection of 
investors to enter this Order. 

II. 

On the basis of this Order and Respondent's Offer, the Commission finds' that: 

1. Axum is a Colorado Corporation with its principal office in Broomfield, 
Colorado. 

2. On January 13, 2006, Axum filed with the Commission a document styled 
"Registration Statement under the Securities Act of 1933" ("Offering Statement"). Although 
labeled a registration statement, Axum's document was apparently intended as an offering 
statement on Commission Form 1-A (rather than a registration statement) submitted to obtain an 
exemption from the registration requirements of the Securities Act pursuant to Regulation A. The 

The findings herein are made pursuant to Respondent's Offer of Settlement and are not binding on 
any other person or entity in this or any other proceeding. 

----------------......... 



Offering Statement was submitted for a proposed offering of 5,000,000 shares of Axum Class B 
common stock. 

3. On January 24, 2006, based upon information reported to it by its staff, the 
Commission entered an order temporarily suspending Axum's Regulation A exemption pursuant to 
Rule 258 of the General Rules and Regulations under the Securities Act. The Commission's 
January 24, 2006 order also gave notice that any person having an interest in the matter could file 
with the Secretary of the Commission a written request for a hearing to determine whether the 
suspension should be vacated or made permanent. 

4. Axum requested a hearing, and on February 21, 2006, the Commission entered an 
Order Scheduling Hearing Pursuant to Rule 258 of Regulation A under the Securities Act. 

5. On April 28, 2006, the Commission issued an Order Making Findings, Staying 
Proceedings, Specifying Procedures and Delegating Authority ("Settlement Order"). The 
Settlement Order provided for specific time frames under which Axum was required to file its first 
amendment and subsequent amendments of its Offering Statement. The Settlement Order further 
provided that if Axum failed to comply with the time frames, an order permanently suspending its 
Regulation A exemption would be issued. Axum has failed to comply with the relevant time 
frames. 

III. 

Based on the foregoing, the Commission finds that it is in the public interest and necessary 
and appropriate for the protection of investors that the exemption of Axum, Incorporated under 
Regulation A be permanently suspended. 

IV. 

Accordingly, it is hereby ORDERED, pursuant to Rule 258 of the General Rules and 
Regulations under the Securities Act and the terms of Axum's Offer dated April 5, 2006 and the 
Commission's Settlement Order, that the exemption of Axum, Incorporated under Regulation A 
be, and hereby is, permanently suspended. 

By the Commission. 

I I 
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Nancy M. Morris 
Secretary 

GWY11.~ 
By:Uit -M. Peterson 

Assistant Secretary 



SECURITIES AND EXCHANGE COMMISSION 

This file is maintained pursuant to the Freedom of Information Act (5 U.S .C. 
552). It contains a copy of each decision, order, rule or similar action of the 
Commission, for August 2006, with respect to which the final votes of 
individual Members of the Commission are required to be made available 
for public inspection pursuant to the provisions of that Act. 

Unless otherwise noted, each of the following individual Members of the 
Commission voted affirmatively upon each action of the Commission shown 
in the file: 

CHRISTOPHER COX, CHAIRMAN 

PAULS. ATKINS, COMMISSIONER 

ROEL C. CAMPOS, COMMISSIONER 

ANNETTE NAZARETH, COMMISSIONER 

KATHLEEN L. CASEY, COMMISSIONER 
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SECURITIES AND EXCHANGE COMMISSION - f -l: . ~~ 
Washington D.C. k..~p(.. f - J 

SECURITIES EXCHANGE ACT OF 1934 
Rel. No. 54278 I August 7, 2006 

Admin. Proc. File No. 3-12144 

In the Matter of the Application of 

MORTON KANTROWITZ 
10841 Sunset Ridge Circle 

Boynton Beach, Florida 33437 

For Review of Action Taken by 

NASD 

OPINION OF THE COMMISSION 

REGISTERED SECURITIES ASSOCIATION - - REVIEW OF DENIAL OF 
MEMBERSHIP CONTINUANCE APPLICATION 

On remand for reconsideration of member's application to permit employment of 
individual subject to a statutory disqualification, association again denied the application. 
Held, the application for review is dismissed. 

APPEARANCES 

Morton Kantrowitz, prose. 

Marc Menchel, Alan Lawhead, and Deborah F. Mcilroy, for NASD. 

Appeal filed: January 9, 2006 
Last brief received: April 10, 2006 

I. 

Morton Kantrowitz appeals from the denial by NASD of an application by Great Eastem 
Securities, Incorporated ("Great Eastem" or the "Firm"), an NASD member firm, to employ him 
as a limited representative-corporate securities (Series 62). NASD's action followed our earlier 
remand to it of this matter to reconsider the record before it in accordance with the standard 
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established in recent Commission precedent.l/ To the extent we make findings in addition to 
those we made in our earlier review of this matter, we base them on an independent review of the 
record. 

II. 

As set forth more fully in the Remand Opinion, Kantrowitz became subject to a statutory 
disqualification 2/ in 1969 as the result of a permanent injunction entered against him 1/ 
prohibiting him from further violations of Section 17(a) of the Securities Act of 1933 and 
Sections 1 O(b) and 15(a)(2) of the Securities Exchange Act of 1934 and Exchange Act Rules 
10b-5 and 15c2-7. :!1 Kantrowitz consented to the entry ofthe permanent injunction without 
admitting or denying the allegations in the complaint. 'i/ In 1992, Kantrowitz pled guilty in New 

1/ Morton Kantrowitz, Securities Exchange Act. Rel. No. 51238 (Feb . 22, 2005), _SEC 
Docket __ ("Remand Opinion"). 

21 Under Section 3(a)(39) of the Securities Exchange Act of 1934, 15 U.S.C. § 78c(a)(39), a 
person is subject to a "statutory disqualification" if, among other things, "such person . .. 
is enjoined from any action" specified in Exchange Act Section 15(b)(4)(C), 15 U.S .C. 
§ 78o(b)(4)(C). 

Under NASD By-Laws, Article III, Section 4(h), a person is subject to a 
"disqualification" if, among other things, such person "is permanently or temporarily 
enjoined." NASD Manual at 1307 (Nov. 2003). 

Under Article II, Section 3(b) ofNASD's By-Laws, NASD may bar a person from 
becoming associated or continuing association with a member if such person is subject to 
a disqualification. NASD Manual at 1305. 

l l SEC v. American Continental Indus. (D.Md. 1969). 

1/ 15 U.S.C. §§ 77q, 78j, and 78o, and 17 C.F.R. §§ 240.10b-5 and 15c2-7. 

'i/ This order was entered in settlement of our complaint in SEC v. American Continental 
Indus. (D. Md. 1969), summarized in Litigation Rel. No. 4296 (Apr. 22, 1969), 1969 SEC 
LEXIS 1196. The conduct underlying the injunction involved Kantrowitz's participation 
in a scheme in which Kantrowitz and others created the false appearance of a market for 
the stock of American Continental Industries ("ACI"). As a result, various lending 
institutions were induced to make loans totaling more than $720,000 with ACI stock 
pledged as collateral for the loans. The loans subsequently defaulted. Kantrowitz, at the 
time a vice president, director, 30% shareholder, and trader of a broker-dealer, inserted 45 
to 50 quotations per day during the relevant time period. 

(continued .. . ) 
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York state court to falsifying business records. Q/ Kantrowitz was sentenced to a one-year period 
of conditional discharge. This conviction ceased to be a statutory disqualification as of 
October 15, 2002.11 

In January 2003 , Great Eastern submitted an application to NASD to employ Kantrowitz. 
In this application, as amended in subsequent discussions with NASD staff, Great Eastern 
proposed that Kantrowitz would function in a limited capacity, placing orders with Great Eastern 
to buy or sell securities for his own brokerage account at the Firm and for the brokerage accounts 
of his wife and step-daughter, if they granted appropriate trading authority. The application also 
provided that Kantrowitz could introduce potential customers to the Firm to buy or sell securities 
for their own accounts solely on an unsolicited basis. All accounts referred to Great Eastern by 
Kantrowitz were to be reviewed by his supervisor, Craig T. Feltz, Great Eastern's Chief 

~ ( ... continued) 
In 1970, we instituted administrative proceedings arising from the same facts. Finding 
that Kantrowitz had aided and abetted a fraudulent scheme, the law judge determined that 
it was in the public interest to suspend Kantrowitz from association with any 
broker-dealer for three months. Alessandrini & Co., 1971 SEC LEXIS 3975 (Dec. 10, 
1971). We subsequently declared the law judge's order final. Wellington Hunter dba 
Wellington Hunter Associates, Exchange Act Rei. No. 9480 (Feb. 8, 1972), 1972 SEC 
Lexis 1300. 

fl/ People v. Morton Kantrowitz (Wakefield Financial Securities Case), Ind. No. 289/91 
(S .Ct. N.Y.) (1992). Kantrowitz admitted that, while employed as a trader for Nash 
Weiss Securities, an NASD member firm, he agreed to "park" securities for another 
broker-dealer which ultimately resulted in false entries in the firm's FOCUS report that 
misrepresented the firm's financial condition. 

11 Kantrowitz, _ SEC Docket at __ . Under Exchange Act Section 3(a)(39), 15 U.S.C. 
§ 78c(a)(39), and under NASD By-Laws, Article III, Sections 4(g)(1 )(i) and (ii), NASD 
Manual at 1307, a person is subject to a statutory disqualification if, among other things, 
he or she is convicted of a misdemeanor, within 10 years preceding the filing of any 
application for membership or association, arising out of the conduct of the business of a 
broker-dealer or involving the making of a false report. 

Before the expiration of this statutory disqualification, three different member firms 
submitted MC-400 applications on behalf of Kantrowitz seeking to employ him. NASD 
denied these applications, and the Commission sustained the two denials that Kantrowitz 
appealed. Morton Kantrowitz, 55 S.E.C. 98, 102 (2001) (noting that the proposed 
supervisor had left the member firm, and that the firm had not amended its application to 
propose a new supervisor), and Morton Kantrowitz, 52 S.E.C. 721 , 723 (1996) (stating 
that the "conviction at issue, while a misdemeanor, reflects poorly on Kantrowitz's 
integrity" and noting our earlier suspension). 
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Operating Officer. ~ Although Kantrowitz was to be listed on Great Eastern's new account form 
as the representative who introduced these new accounts, he would not perform any of the duties 
of a registered representative for the accounts. Upon acceptance of an account referred to Great 
Eastern by Kantrowitz, the Firm proposed to assign another qualified registered representative to 
carry out the duties with respect to the account. Kantrowitz's sole compensation from Great 
Eastern would be an override, no more than fifty cents per transaction, of the commissions 
earned from unsolicited transactions executed by the Firm for the accounts introduced by 
Kantrowitz. Kantrowitz would not have authority to hire any person, would not trade a firm 
proprietary account, and would not handle customer or firm funds or securities. 

In December 2003, NASD's National Adjudicatory Council ("NAC'') denied Kantrowitz's 
application to associate with Great Eastern. The NAC specifically found that the Firm's proposed 
heightened supervisory structure was "not inadequate." 2/ The NAC concluded, however, that 
Kantrowitz's regulatory history was "so grave" that he should not be permitted employment in the 
securities industry. Kantrowitz appealed NASD's denial to the Commission. 

On February 22, 2005, we issued the Remand Opinion. In the Remand Opinion, we held 
that, pursuant to our decisions in Reuben D. Peters and Harry M. Richardson, lQ/ the analysis set 
forth in Paul VanDusen and Arthur H. Ross lll should be used when evaluating the application 
of a statutorily disqualified person who was also the subject of Commission administrative 

'B_/ Great Eastern had initially proposed that Kantrowitz be supervised by Ernest Viola, its 
Director of Compliance. However, after NASD staff raised concerns about Viola's lack 
of supervisory experience and Viola subsequently left Great Eastern for another firm, 
Great Eastern amended its application on July 8, 2003 to substitute Feltz. According to 
the amended application, Feltz had previously been approved by NASD to supervise a 
statutorily disqualified individual and had no prior disciplinary problems. 

2/ The NAC also stated that it did "not find the Firm's regulatory history to be troublesome." 
In 2002, the Firm consented to a fine of$7,500 in an Acceptance, Waiver and Consent for 
failing to comply with the reporting requirements of the Order Audit Trail System. In 
November 2003, NASD issued a Letter of Caution to the Firm for failing to submit a 
copy of a response to an information request. 

10/ Reuben D. Peters, Exchange Act Rel. No. 49819 (June 7, 2004), 82 SEC Docket 3959, 
reconsideration denied, Exchange Act Rel. No. 51238 (Feb. 22, 2005), 84 SEC Docket 
3497; and Harry M. Richardson, Exchange Act Rel. No. 51236 (Feb. 22, 2005), 84 SEC 
Docket 3485. 

lll Paul Edward VanDusen, 47 S.E.C. 668 (1981); Arthur H. Ross, 50 S.E.C. 1082 (1992) . 
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sanctions imposed under the Exchange Act. 12/ We noted that under Van Dusen, where the time 
period specified in a conditional bar order has expired and where no "new information" or 
additional misconduct has been raised, it is inconsistent with the remedial purposes of the 
Exchange Act to deny an application for reentry. U/ However, the Remand Opinion also 
explained that, as emphasized in VanDusen, an applicant's reentry is not "automatic" after the 
expiration of a given time period and that NASD should consider other factors, such as "other 
misconduct in which the applicant may have engaged, the nature and disciplinary history of the 
prospective employer, and the supervision to be accorded the applicant." 14/ The Remand 
Opinion further noted that, in Ross, we held that, if an applicant had engaged in additional 
misconduct "which was similar to the miscopduct underlying a bar order in which the time 
prohibiting application had passed," it was appropriate to consider the instances of misconduct 
"as forming a significant pattern" that might justify the denial of an application. Jj/ As we 
summarized in Richardson, "VanDusen and Ross instruct that an SRO ordinarily may not deny 
reentry based solely on the underlying conduct that led to the statutory disqualification and the 
conditional bar; something more is needed." 16/ 

The Remand Opinion concluded that, because NASD had not engaged in the above 
analysis, it was unclear whether denial of association was consistent with the purposes of the 
Exchange Act and, accordingly, remanded the matter for further consideration. In doing so, the 
Remand Opinion noted that the 1992 conviction is no longer a statutory disqualification but it is 
additional misconduct that occurred after the Commission had imposed its 1972 suspension. The 
Remand Opinion further noted that, in justifying its denial of Kantrowitz's application, NASD 
asserted the importance of its ability to evaluate "appropriate business standards for its 
members . .. [p]articularly in matters involving a firm's employment of persons subject to a 
statutory disqualification," l1/ but, notwithstanding that, the NAC stated that it had no objection 
to the supervision to be provided Kantrowitz or the regulatory history of the Firm. 

Following the remand, Great Eastern submitted letters to NASD stating that it continues 
to support Kantrowitz's application under the terms proposed in its earlier application, which 
included Feltz serving as Kantrowitz's supervisor. On August 18, 2005, the NASD Remand 
Subcommittee (the "Subcommittee") sent a letter to the Firm and NASD notifying them that the 

121 Kantrowitz, SEC Docket at __ (citing Peters, 84 SEC Docket at 3499-3500). 

U l Id. at __ (quoting VanDusen, 47 S.E.C. at 671). 

14/ Id. at __ (quoting VanDusen, 47 S.E.C. at 671). 

Jj/ Id. at __ (quoting Ross, 50 S.E.C. at 1085 n.1 0). 

lQI Richardson, 84 SEC Docket at 3489. 

17/ Id. at __ (quoting Halpert & Co., 50 S.E.C. 420, 422 (1990)). 
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Subcommittee had discovered, through an updated report from NASD's Central Registration 
Depository ("CRD"), that the Firm had discharged Feltz on June 27, 2005, due to "company 
downsizing." The Subcommittee requested that the Firm promptly submit the name of a 
successor supervisor for Kantrowitz and confirm whether the terms and conditions of 
Kantrowitz's proposed employment were different from those stated earlier. By letter dated 
August 26, 2005, the Firm advised NASD that Charles D. Harbey would be Kantrowitz's 
supervisor. Harbey has been a general securities representative since March 1993 and a general 
securities principal since November 1998 and has no prior disciplinary history. 

On December 14, 2005, the NAC again denied Great Eastern's application, finding that "it 
would not be in the public interest to permit Kantrowitz to re-enter the securities business and 
that his employment in the industry may create an unreasonable risk of harm to the market or 
investors." The NAC noted that the underlying conduct resulting in Kantrowitz's 1969 injunction 
and 1992 misdemeanor conviction involved his engagement in activities that were part of 
fraudulent schemes designed to mislead the market and investors for his personal gain and that 
they "constitute a pattern of deceptive conduct that ... seriously undermines his integrity and 
ability to deal fairly with public investors." 

The NAC noted that, in addition to the disciplinary history identified in the December 
2003 denial of the application, the Firm had incurred three new disciplinary sanctions. On 
November 6, 2003 , the Firm entered into an Acceptance, Waiver and Consent ("AWC") with 
NASD as a result of the Firm's having allowed its debt-equity ratio to exceed the acceptable 
level. U / In May 2005, the Texas State Board of Securities reprimanded the Firm and fined it 
$4,000 as a result of the Firm's failure to reestablish a designated officer registered with Texas 
after it had removed its previous designated officer. On August 4, 2005, NASD accepted an 
A WC from the Firm that resulted from the Firm's permitting its president to conduct a securities 
business with an inactive securities registration, charging excessive commissions in agency 
transactions, and failing to report timely two customer complaints and one customer settlement 
with respect to two registered representatives. The NAC concluded that "these recent violations 
demonstrate the Firm's continuing inability to attend to routine details involved in the ongoing 
daily management of a securities business ... [and] show a breakdown in the Firm's required 
daily supervisory and management controls [and demonstrate] that the Firm is not capable of 
assuming the additional heavy burden of supervising a statutorily disqualified individual such as 
Kantrowitz." Another negative factor, according to the NAC, was the Firm's failure to inform 
NASD that it had terminated Kantrowitz's proposed supervisor Feltz in June 2005. 

The NAC also considered the proposed supervision of Kantrowitz. While the NAC 
stated that it had no problem with the Firm's selection ofHarbey as Kantrowitz's supervisor, it 
expressed concern that, in light of the Firm's recent regulatory problems, the Firm may be 

U/ This A WC was accepted by NASD prior to the issuance of the NAC's December 2003 
opinion. In its brief on appeal, NASD explains that the NAC was unaware of this A WC 
at the time it rendered its decision. 
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incapable of properly supervising Kantrowitz, a man who, according to the NAC, "has proven in 
the past that he is capable of engaging in deceitful conduct that escapes the detection of his 
supervisors." The NAC further noted that it was troubled by the Firm's proposal that Kantrowitz 
be permitted to place orders with it to buy and sell securities for his own brokerage account at the 
Firm and for the brokerage accounts ofhis wife and step-daughter, noting that Kantrowitz can 
already trade these accounts as a customer without the necessity of being associated with a 
member firm and that such association should not be granted "merely to accommodate a desire to 
facilitate personal and family-related trading activities." Lastly, the NAC expressed concern over 
the Firm's proposal to have Kantrowitz act as a finder for potential new customers and to receive 
an override of up to fifty cents per transaction on the commissions earned by the Firm from any 
unsolicited transactions executed by the Firm for the accounts introduced by Kantrowitz. The 
NAC contended that this financial arrangement would give Kantrowitz a financial incentive to 
find as many of these customers as possible and that, given his regulatory history, the NAC was 
"not persuaded that Kantrowitz has the judgment and integrity to be engaged with the public in 
such a manner." 

III. 

bur review ofNASD's denial of the Firm's application is governed by standards set forth 
in Section 19(f) of the Exchange Act. 19/ We must dismiss Kantrowitz's appeal if we find that 
the specific grounds on which NASD based its action exist in fact, that the denial is in 
accordance with NASD rules, and that those rules were applied in a manner consistent with the 
purposes of the Exchange Act, unless we determine that NASD's action imposes an unnecessary 
burden on competition. 20/ 

We conclude that the grounds on which NASD based its decision, Kantrowitz's statutory 
disqualification resulting from the injunction and his other conduct, as well as the facts and 
circumstances surrounding the Firm's proposed supervision of Kantrowitz discussed in the NAC 
opinion, exist in fact. Kantrowitz does not dispute that he is statutorily disqualified from NASD 
membership nor does he claim that the terms of the Firm's proposed supervision are inaccurately 
stated in the NAC opinion. 21/ Further, the record gives no indication, and neither party 

1.21 15 U.S.C. § 78s(f). 

20/ ld. Kantrowitz does not claim, and the record does not support a finding, that NASD's 
action has imposed an unnecessary burden on competition. 

21/ Kantrowitz contends that NASD incorrectly found his 1992 New York State 
misdemeanor conviction to be a "statutorily disqualifying offense," despite the fact that 
we had earlier stated in our Remand Opinion that this conviction "ceased to be a statutory 
disqualification as of October 15, 2002." However, Kantrowitz's assertion is incorrect. 
Rather, the NAC explained that it considered the 1992 conviction because, together with 

(continued ... ) 
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contends, that the proceeding was not in compliance with NASD rules. Whether NASD's 
application of its rules in reviewing applications involving certain statutorily disqualified persons 
was consistent with the purposes of the Exchange Act requires that we apply the principles set 
forth in our precedent and discussed above. 

NASD asserts that the misconduct underlying Kantrowitz's injunction and misdemeanor 
conviction constitutes a "pattern of misconduct" and that, consistent with Ross, NASD may 
consider this pattern of misconduct in determining whether Kantrowitz's reentry is consistent 
with the purposes of the Exchange Act. NASD focused on the deceptive nature ofthe 
misconduct underlying Kantrowitz's misconduct, and the consequent fraud on the investing 
public in both circumstances. We agree that these events demonstrate a sufficient pattern of 
misconduct to make consideration of the earlier statutorily disqualifying event appropriate under 
VanDusen and Ross. 22/ 

W ( .. . continued) 
the manipulative activities underlying the 1969 permanent injunction, it formed a part of 
a significant pattern of misconduct. The NAC expressly stated in its opinion that "[t]his 
conviction ceased to be a statutorily disqualifying event on October 15, 2002." 

Kantrowitz also claims that NASD failed to consider his entire record in denying his 
application. It appears to be undisputed that Kantrowitz, now over 70 years old, began 
working in the securities industry in 1959 and stopped working in the industry in 1992. 
Kantrowitz asserts that NASD failed to consider that he had not had any disciplinary 
problems since 1992 and that he had "frequently performed volunteer work for the 
securities regulators, including the NASD and received many compliments and letters of 
gratitude from the regulators including the NASD for [his] efforts." Contrary to 
Kantrowitz's contention, there is nothing in the NAC opinion that contradicts or denies 
Kantrowitz's assertions and, indeed, NAC expressly stated in its opinion that it had 
reviewed "the entire record in this matter." We find no evidence to refute the NAC's 
statement. 

Lastly, Kantrowitz asserts that NASD's decision mischaracterized the two disciplinary 
matters brought against him and that "NASD's description of [his] activities in these cases 
is significantly different than the reported decisions." Kantrowitz does not explain how 
NASD mischaracterized the prior disciplinary proceedings and we find no basis for his 
claim. 

22/ Kantrowitz contends that NASD failed to follow our directive in the Remand Opinion to 
explain why Dennis Milewitz, 53 S.E.C. 701 (1998), did not inform its analysis of Great 
Eastern's application or how Kantrowitz's situation differed from Milewitz's. In Milewitz, 
the applicant, already subject to a permanent injunction and a misdemeanor conviction, 
engaged in additional misconduct resulting in administrative proceedings. As is the case 

(continued ... ) 
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In addition to NASD's concerns about Kantrowitz's past misconduct, NASD relied on the 
Firm's disciplinary history in denying the application. Kantrowitz correctly notes that NASD, in 
its 2003 denial of his application, had not been troubled by the Firm's regulatory history. He 
claims that NASD's reliance on subsequent disciplinary actions against the Firm in support of its 
current denial is not justified because, according to Kantrowitz, "these new matters are wholly 
unrelated to [his] very limited proposed [trading] activities." We disagree. The Firm's recent 
regulatory violations, when considered with the disciplinary sanctions imposed against it in 2002 
and 2003, suggest that the Firm has continuing difficulties with strict compliance with its 
regulatory obligations, raising doubts as to the Firm's ability to provide the supervision required 
to ensure that Kantrowitz does not engage in future violative conduct. We also agree with NASD 
that the Firm's failure to notify NASD following our Remand Opinion that it had dismissed 
Kantrowitz's proposed supervisor Feltz showed "inattention to . . . a key element of the 
Application [that] suggests that [the Firm] may not be able to maintain heightened supervisory 
controls over Kantrowitz, a person with a history of deceitful misconduct." 

22/ ( ... continued) 
here, by the time of our review, the ten-year statutory period making Milewitz's 
conviction a disqualification had expired. We remanded Milewitz's application for 
further consideration of the effect of the injunction on his application. On remand, 
NASD determined to permit Milewitz's association in spite of the injunction and the prior 
criminal conviction. SD99004, available at http://www.nasd.com/web/groups/ 
enforcementldocuments/nac_stat_dq_decisions/nasdw_011574.pdf(NASD 1999). 

Kantrowitz asserts that NASD "failed to provide any explanation whatsoever as to how 
the applications are different and, if so, why the differences justify the denial of [his] 
application." NASD points out, as an initial matter, that each of its decisions is based on 
the facts and circumstances before it. NASD contends that "Kantrowitz's repeated 
securities-related violations and the inadequacies of his sponsoring firm clearly set this 
apart from the Milewitz case." NASD notes that Kantrowitz's statutorily disqualifying 
events both involved deceptive conduct connected to schemes to perpetuate a widespread 
fraud on the market and investors. Although in Milewitz there were two statutorily 
disqualifying events, no similar pattern of deceitful misconduct emerges from them. The 
first, resulting in respondent's criminal misdemeanor conviction and entry of a permanent 
injunction, was based on respondent's conspiring to violate the Currency and Foreign 
Transactions Reporting Act, 18 U.S.C. § 371, 31 U.S.C. § 5322. The second, resulting in 
respondent being censured, ordered to cease and desist, fined, barred from acting in a 
supervisory capacity, and suspended from association for six months, was based on 
Milewitz having aided and abetted and caused his employer to improperly hypothecate 
customers' securities, violated certain recordkeeping provisions, and failed to supervise an 
unregistered employee with a view to preventing these violations. Milewitz, 53 S.E.C. at 
702-03. 
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In concluding that the proposed supervision of Kantrowitz would not be adequate, NASD 
noted that, although Harbey has an unblemished disciplinary record, this is outweighed by the 
concerns raised by the disciplinary histories of both Kantrowitz and the Firm. NASD also raised 
concerns with the proposed securities activities to be engaged in by Kantrowitz. Regarding the 
proposal for Kantrowitz to introduce potential customers to the Firm to buy or sell securities for 
their own accounts on an unsolicited basis, NASD objects to the compensation arrangement 
under which Kantrowitz would receive an override of the commissions earned by the Firm from 
the unsolicited transactions executed in the accounts he introduces. NASD asserts that this 
compensation arrangement would give Kantrowitz "a financial incentive to find as many ofthese 
customers as possible," which NASD found problematic because it was "not persuaded that 
Kantrowitz has the judgment and integrity to be engaged with the public in such a manner." We 
agree that NASD has cause for concern that the proposal to compensate Kantrowitz by providing 
him with transaction overrides, where there is already doubt about his supervision, could 
undermine the protections that may somehow have been achieved by having the accounts 
introduced by Kantrowitz serviced by another registered representative. 

In light of the deceptive nature of the misconduct underlying Kantrowitz's statutory 
disqualification and his earlier misdemeanor conviction (and the consequent fraud on the 
investing public in both circumstances), the Firm's recent regulatory troubles which raise doubts 
concerning its ability properly to supervise Kantrowitz, and the proposed securities activities to 
be engaged in by Kantrowitz, we conclude that NASD applied its rules in a manner in 
accordance with the principles set forth in our precedent in finding that the Firm's application to 
employ him as a limited representative-corporate securities would not be in the public interest. 
In accordance with Section 19(f) of the Exchange Act, this review proceeding must be dismissed. 
An appropriate order will issue. 23/ 

By the Commission (Chairman COX and Commissioners CAMPOS and CASEY); 
Commissioners ATKINS and NAZARETH not participating. 

Nancy M. Morris 
Secretary 

Bj: J. Lynn· Taylor 
Assistant Secretary 

23/ We have considered all of the parties' contentions. We have rejected or sustained them to 
the extent that they are inconsistent or in accord with the views expressed in this opinion. 



UNITED STATES OF AMERICA 
before the 

SECURITIES AND EXCHANGE COMMISSION 
Washington D.C. 

SECURITIES EXCHANGE ACT OF 1934 
Rel. No. 54278 I August 7, 2006 

Admin. Proc. File No. 3-12144 

In the Matter of the Application of 

MORTON KANTROWITZ 
1 0841 Sunset Ridge Circle 

Boynton Beach, Florida 33437 

For Review of Action Taken by 

NASD 

ORDER DISMISSING APPEAL FROM REGISTERED SECURITIES ASSOCIATION 

On the basis of the Commission's opinion issued this day, it is 

ORDERED that the review proceeding of the application by Great Eastern Securities, 
Incorporated to employ Morton Kantrowitz as a registered representative is hereby dismissed. 

By the Commission. 



UNITED STATES OF AMERICA 
Before the 

SECURITIES AND EXCHANGE COMMISSION 

SECURITIES EXCHANGE ACT OF 1934 
Release No. 54281 I August 8, 2006 

ADMINISTRATIVE PROCEEDING 
File No. 3-12389 

In the Matter of 

PETER D. KIRSCHNER, 

Respondent. 

I. 

ORDER INSTITUTING 
ADMINISTRATIVE PROCEEDINGS 
PURSUANT TO SECTION 15(b) OF THE 
SECURITIES EXCHANGE ACT OF 
1934, MAKING FINDINGS, AND 
IMPOSING REMEDIAL SANCTIONS 

The Securities and Exchange Commission ("Commission") deems it appropriate and in the 
public interest that public administrative proceedings be, and hereby are, instituted pursuant to 
Section 15(b) of the Securities Exchange Act of 1934 ("Exchange Act") against Peter D. Kirschner 
("Respondent") . 

II. 

In anticipation of the institution of these proceedings, Respondent has submitted an Offer 
of Settlement (the "Offer") which the Commission has determined to accept. Solely for the 
purpose of these proceedings and any other proceedings brought by or on behalf of the 
Commission, or to which the Commission is a party, and without admitting or denying the findings 
herein, except as to the Commission's jurisdiction over him and the subject matter of these 
proceedings, and the findings contained in Section III.2 below, which are admitted, Respondent 
consents to the entry of this Order Instituting Administrative Proceedings Pursuant to Section 15(b) 
of the Securities Exchange Act of 1934, Making Findings, and Imposing Remedial Sanctions 
("Order"), as set forth below. 

III. 

On the basis of this Order and Respondent ' s Offer, the Commission finds that: 



• 1. Peter D. Kirschner ("Kirschner"), age 40, is a Palm Beach County, Florida 
resident. From June 1989 to January 2004, Kirschner was a registered representative associated 
with multiple broker-dealers registered with the Commission. At various times, Kirschner has held 
Series 7, Series 24 and Series 63 licenses. During the relevant time, Kirschner was associated with 
an unregistered broker-dealer. 

2. On August 8, 2006, a final judgment was entered by consent against 
Kirschner, permanently enjoining him from future violations of Sections 5(a), 5(c) and 17(a) of the 
Securities Act of 1933 ("Securities Act") and Section 10(b) of the Exchange Act and Rule 10b-5 
thereunder, in the civil action entitled Securities and Exchange Commission v. Peter D. Kirschner 
and Media Magic, Inc., Civil Action Number 06-1403RMU, in the United States District Court for 
the District of Columbia. Kirschner was directed to disgorge $109,400 in ill-gotten gains plus pre­
judgment interest, and ordered to pay a $55,000 civil money penalty pursuant to Section 20(d) of 
the Securities Act and Section 21 ( d)(3) of the Exchange Act. 

3. The Commission's complaint alleged that Kirschner, while representing a 
small, privately held company, was directly involved in planning a series of transactions to effect a 
reverse merger of that company into GLUV Corp., and, in the process, acquired control of the 
public float of the newly merged entity. During the later stages of the reverse merger, Kirschner 
arranged for GLUV Corp.'s transfer agent to issue him 3,000,000 dividend shares in advance of 
the date upon which the public was informed that those shares would be issued, and then deposited 
a portion of the shares into a brokerage account. The fact that the post-dividend shares had been 
issued and deposited prematurely into Kirschner's brokerage account-thereby making them 
tradable- was a piece of information that was critically important to any market participant 
attempting to arrive at an appropriate valuation for the company's shares. It was also information 
that was only known by Kirschner. Just prior to the time at which the official dividend was to 
occur, Kirschner sold 19,500 of these prematurely-received, post-dividend shares to unwitting 
market participants at prices ranging from $5 .50 to $7.95 per share, realizing profits of $109,400. 
Had Kirschner sold the same quantity of shares hours later, he would have realized gross proceeds 
ofless than $20, as these shares were then trading at less than a penny, reflecting the adjustment by 
the market to the issuance of the 2,999,999:1 dividend. 

IV. 

In view of the foregoing, the Commission deems it appropriate and in the public interest to 
impose the sanctions agreed to in Respondent Kirschner's Offer. 

Accordingly, it is hereby ORDERED: 

Pursuant to Section 15(b )( 6) of the Exchange Act, that Respondent Kirschner be, and hereby 
is barred from association with any broker or dealer, with the right to reapply for association after 
five years to the appropriate self-regulatory organization, or if there is none, to the Commission. 

Any reapplication for association by the Respondent will be subject to the applicable laws 
and regulations governing the reentry process, and reentry may be conditioned upon a number of 

2 



factors, including, but not limited to, the satisfaction of any or all of the following: (a) any 
disgorgement ordered against the Respondent, whether or not the Commission has fully or partially 
waived payment of such disgorgement; (b) any arbitration award related to the conduct that served 
as the basis for the Commission order; (c) any self-regulatory organization arbitration award to a 
customer, whether or not related to the conduct that served as the basis for the Commission order; 
and (d) any restitution order by a self-regulatory organization, whether or not related to the conduct 
that served as the basis for the Commission order. 

By the Commission. 

3 

~~~ 
Nancy M. Morris 
Secretary 



SECURITIES AND EXCHANGE COMMISSION 

17 CFR PARTS 210,228,229,240 and 249 

[RELEASE NOS. 33-8730A; 34-54294A; File No. S7-06-03] 

RIN 3235-AI79 

INTERNAL CONTROL OVER FINANCIAL REPORTING IN EXCHANGE ACT 
PERIODIC REPORTS OF FOREIGN PRIVATE ISSUERS THAT ARE 
ACCELERATED FILERS 

AGENCY: Securities and Exchange Commission. 

ACTION: Final rule; extension of compliance dates. 

SUMMARY: We are extending the compliance date that was published on March 8, 2005, in 

Release No. 33-8545 [70 FR 1 1 528], for foreign p1ivate issuers that are accelerated filers, but not 

large accelerated filers , for amendments to Forms 20-F and 40-F that require a foreign private 

issuer to include in its annual reports an attestation report by the issuer ' s registered public 

accounting firm on management ' s assessment on internal control over financial reporting. 

DATES: Effective Date: [Insert date 30 days after publication in the Federal Register]; except 

Temporary §210.2-02T, Temporary Item 15T ofForm 20-F, and Temporary Instruction 2Tof 

General Instruction B(6) of Form 40-F are effective from [Insert date 30 days after publication in 

the Federal Register] to December 31,2007. 

Compliance Dates: The compliance dates are extended as follows: A foreign private 

issuer that is an accelerated filer, but not a large accelerated filer, under the definition in Rule 

12b-2 of the Securities Exchange Act of 1934, and that files its annual report on Form 20-F or 
-. 

Form 40-F, must begin to comply with the requirement to provide the auditor's attestation report 

on internal control over financial reporting in the annual report filed for its first fiscal year 

ending on or after July 15, 2007. Furthermore, until this type of foreign private issuer becomes 



subject to the auditor attestation report requirement, the registered public accounting firm 

retained by the issuer need not comply with the obligation in Rule 2-02(f) ofRegulation S-X. 

Rule 2-02(f) requires every registered public accounting firm that issues or prepares an 

accountant ' s report that is included in an annual report filed by an Exchange Act reporting 

company (other than a registered investment company) containing an assessment by 

management of the effectiveness of the company's internal control over financial reporting to 

attest to, and report on, such assessment. 

FOR FURTHER INFORMATION CONTACT: Michael Coco, Special Counsel, Office of 

International Corporate Finance, Division of Corporation Finance, at (202) 551-3450, U.S. 

Securities and Exchange Commission, 100 F Street, NE, Washington, DC 20549-3628. 

SUPPLEMENTARY INFORMATION: On June 5, 2003,' the Commission adopted several 

amendments to its rules and forms implementing Section 404 of the Sarbanes-Oxley Act of 

2002.2 Among other things, these amendments require companies, other than registered 

investment companies, to include in their annual reports a report of management on the 

effectiveness of the company's internal control over financial reporting, and an accompanying 

auditor's attestation report, and to evaluate, as ofthe end of each fiscal period, any change in the 

company' s internal control over financial reporting that occurred during the period that has 

materially affected, or is reasonably likely to materially affect, the company's internal control 

over financial reporting. 

1 See Release No. 33-8238 (June 5, 2003) [68 FR 36636]. 

2 15 U.S.C. 7262 . 
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In February 2004, we approved an extension of the original compliance dates for the 

amendments related to internal control over fi nancial reporting. 3 Specifically, we extended the 

compliance dates fo r companies that are accelerated fil ers, as defined in Exchange Act 

Rule 12b-2,4 to fi scal years ending on or after November 15, 2004, and for non-accelerated 

fi lers5 and all foreign private issuers filing annual reports on Form 20-F or 40-F,6 to fiscal years 

ending on or after Jul y 15, 2005. In March 2005, we approved a further one-year extension of 

the compliance dates for non-accelerated fil ers and for all fore ign private issuers filing annual 

reports on Form 20-F or 40-F7 and acknowledged the significant efforts that were being 

expended by many foreign pri vate issuers to comply with International Financial Reporting 

Standards. 

Most recentl y, in September 2005, we again extended for another one year period the 

compliance dates for the internal control over financial reporting requirements applicable to 

non-accelerated fi lers, including fo reign private issuers that are non-accelerated fi lers.8 Based on 

the September 2005 extension, a foreign private issuer that is a non-accelerated fil er currently is 

scheduled to become subject to compliance with the internal control over financial reporting 

3 See Release No. 33-8392 (February 24, 2004) [69 FR 9722]. 

4 I 7 CFR 240. 12b-2. 

5 The term "non-accelerated fi ler" is not defined in our rules, but we use it throughout this release to refer to an 
Exchange Act reporting company that does not meet the Exchange Act Rule 12b-2 definiti on of either an 
"accelerated fi ler" or a " large accelerated fil er." 

6 I7 CFR 249 .20f and 249 .40f. 

7 Release No. 33-8545 (March 2, 2005) [70 FR 1I 528). 

8 ' 
Release No. 33-86 I8 (September 22, 2005) [70 FR 56?25]. Prior to December I , 2005, "accelerated fi ler" status 

did not directly affect a foreign private issuer filing its annual reports on Form 20-F or 40-F because we had not 
accelerated the filing deadlines for those forms, even though the Rule I2b-2 defin ition of "accelerated fi ler" did not 
expressly exclude foreign private issuers by its terms. After December I , 2005, however, as a result of a change 
made as part of the Commission' s Securities Offering Reform final rules, a foreign private issuer meeting the 
accelerated fi ler definiti on, and filing its annual report on Form 20-F, became subject to a new requirement in Item 
4A of Form 20-F to disclose unresolved staff comments. 
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requirements beginning with the annual report fi led for its first fi scal year ending on or after Jul y 

15,2007. 

In a companion release also being issued today,9 we propose both to fm1her ex tend the 

management assessment compliance date for non-accelerated filers with a fiscal year ending on 

or after July 15, 2007, but before December 15, 2007, and to also extend the compliance date 

relating to the auditor 's attestation report on internal control over financial reporting for all non-

accelerated filers until fi scal years ending on or after December 15, 2008. 

Pursuant to the compliance dates established in the March 2005 release, a foreign private 

issuer that is ei ther an accelerated filer 10 or a large accelerated filer, 11 and that files its annual 

reports on Form 20-F or 40-F, currently is scheduled to comply with the internal control over 

financial reporting requirements beginning with the annual report filed for its first fi scal year 

ending on or after July 15, 2006. 

In this release, we are ex tending for one year the date by which a foreign private issuer 

that is an accelerated filer (but not a large accelerated filer), 12 and that fil es its annual reports on 

Form 20-F or 40-F, must begin to comply with the requirement to provide the auditor ' s 

9 Release No. 34-54295 (Aug. 9, 2006). In the companion proposing release, we request comment on the potential 
implications of separating management 's report on internal control over financial reporting from the auditor's 
attestation report on internal control over financia l reporting on the efficiency and effectiveness of implementation 
of the Section 404 requirementS. We also request comment on a variety of other questions, including whether there 
is any relief or guidance that we should consider providing specifically with respect to foreign private issuers apart 
from the actions described in the release affecting foreign private issuers that are non-accelerated fil ers. 

10 Exchange Act Rule 12b-2 (1) [ 17 CFR 240.12b-2( I)] defines an accelerated filer as an issuer that, among other 
criteria, has an aggregate market value of voting and non-voting common equity held by non-affili ates of the issuer 
of $7 5 million or more as of the last day of the issuer 's most recently completed second fiscal quarter. 

11 Exchange Act Rule 1 2b-2(2) [17 CFR 240.12b-2(2)] defines a large accelerated filer as an issuer that, among other 
criteria, has an aggregate market value of voting and non-voting common equity held by non-affi liates of the issuer . 
of $700 million or more as of the last day of the issuer's most recently completed second fiscal quarter. 

12 As defmed in Rule 12b-2, the term "accelerated filer" does not include a filer that is a " large accelerated filer. " 
The two categories of filers therefore are mutually exclusive. 
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attestation report on internal control over financial reporting.13 Pursuant to this extension, this 

type of issuer must begin to comply with the requirement to provide the auditor's attestation 

report in the Form 20-F or 40-F annual report filed for its first fiscal year ending on or after July 

15, 2007. The extension will become effective 30 days after this release is published in the 

Federal Register. 

The extension that we are providing in this release does not alter any other requirements 

regarding internal control that already are in effect, including without limitation, Section 13(b )(2) 

of the Exchange Act 14 and the related rules, nor does it affect any other previously established 

compliance date. Therefore, a foreign private issuer that is an accelerated filer must begin to 

comply with the requirement to include management 's report on internal control over financial 

reporting in the Form 20-F or 40-F annual report filed for its first fiscal year ending on or after 

July 15, 2006. 

In the companion release referenced above that we also are issu ing today, we are 

proposing that all non-accelerated filers, like the foreign private issuers that are the subject of 

this release, would include only management' s report on internal control over financial reporting 

during their first year of compliance with the Section 404 requirements. In that release, we 

propose that during the first compliance year, the non-accelerated filer-would "furnish" rather 

than file management's report. The release states that if we adopt that proposal , we intend to 

afford similar relief to the accelerated foreign private issuer filers that likewise will file only 

management's report during their first year of compliance with the Section 404 requirements. 15 

13 See Item 1 5(c) of20-F and General Instruction B(6)(d) of form 40-F. 

14 15 U.S.C. 78m(b)(2). 

15 See Section II ofRelease No. 34-54295 (Aug. 9, 2006). 
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We invite foreign private issuers and all interested parti es to comment on the questions raised in 

the companion release as to whether this type of proposed relief is appropri ate. 

The chief executive officer and chief financial officer of a foreign private issuer that is an 

accelerated fil er must begin to provide the complete certification required by Exchange Act Rule 

13a-14(a) or 15d-14(a)!6 including the references to the officers' responsibility for establishing 

and maintaining internal control over financial reporting in paragraph 4 of the certification, in the 

Form 20-F or 40-F annual report filed for the foreign private issuer's first fiscal year ending on 

or after July 15, 2006. 

This extension also does not affect the date by which a foreign private issuer that is a 

large accelerated filer must comply with all of the internal control over financial reporting 

requirements. 17 These filers must include both a report by management and an attestation report 

by the issuer's registered public accounting firm on internal control over financial reporting, as 

well as complete certifications, in their Form 20-F or 40-F reports filed for a fiscal year ending 

on or after July 15, 2006. Our data indicates that out of the approximately 1 ,240 foreign private 

issuers that are subject to the Exchange Act reporting requirements, about 39% of these are large 

accelerated filers, 23% are accelerated filers, and the remaining 38% are non-accelerated filers. 18 

16 17 CFR 240.1 3a-14(a) or 15d-14(a) . 

17 We are not extending the compliance dates for large accelerated foreign private issuers given their more extensive 
reporting resources and the greater market interest they generate than smaller issuers. Industry sources indicate that 
these issuers are further along in their compliance efforts than the accelerated foreign private issuers and generally 
appear to be better prepared to comply with the current filing deadline. Furthermore, the distinction between large 
accelerated and accelerated foreign private issuers that we are making for purposes of the extension is consistent 
with a similar size-based distinction that we made in 2004. when we provided certain accelerated filers up to an 
additional 45 days to file their Section 404 reports. Alt~ugh the order pre-dated our creation of the " large 
accelerated filer" category of issuers, companies with public equity float thresholds exceeding $700 million, 
representing approximately 96% of the U.S. equity market capitalization, were not eligible for the 45-day extension. 
See Release No. 34-50754 (Nov. 30, 2004). 

18 The estimated percentages of foreign private issuers within each accelerated filer category are based on market 
capitalization data from Datastream as of December 31 , 2005. 
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The Commission, for good cause, finds that notice and solicitation of comment regarding 

extension of the audit attestation report compliance date for foreign private issuers that are 

accelerated filers (but not large accelerated filers) is impractical , unnecessary and contrary to the 

public interest for a variety of reasons. 19 One reason is that a number of events related to internal 

control assessments by companies and their auditors have occurred since we granted the last 

extension of compliance dates. 

First, the extension will provide these foreign private issuers and their registered 

accounting firms an additional year to consider, and adapt to, any actions that the Commission 

and the Public Company Accounting Oversight Board decide to take as part of their plans 

announced on May 17, 2006 to improve the implementation of the Section 404 requirements. 20 

These actions include: 

• Revisions to Auditing Standard No. 2; 

• Issuance of a Concept Release soliciting comment on a variety of issues that 

might be included in future Commission guidance for management to assist in 

its performance of a top-down, risk-based assessment of internal control over 

financial reporting; 

• Reinforcement of auditor efficiency through PCAOB -;nspections; 

19 See Section 553(b)(3)(B) of the Administrative Procedure Act [5 U.S.C. 553(b)(3)(B)) (stating that an agency 
may dispense with prior notice and comment when it finds, for good cause, that notice and comment are 
"impracticable, unnecessary, or contrary to the public interest."). Also, because the Regulatory Flexibility Act [5 
U.S.C. 601-612) only requires agencies to prepare analyses when the Administrative Procedures Act requires 
general notice of rulemaking, that Act does not apply to the actions that we are taking in this release. 

20 See SEC Press Release 2006-75 (May 17, 2006), "SEC Announces Next Steps for Sarbanes-Oxley 
Implementation" at http://www.sec.gov/news/press/2006/2006-75 .htm and PCAOB News Release entitled "Board 
Announces Four-Point Plan to Improve Implementation oflntemal Control Reporting Requirements" at 
http://www.pcaobus.org/News and Events/News/2006/05-17aspx. 
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• Development, or facilitation of development, of implementation guidance for 

auditors of smaller public companies; and 

• Continuation ofPCAOB forums on auditing in the small business environment. 

Although the first three initiatives will affect all Exchange Act reporting companies 

subject to the Section 404 internal control requirements, including accelerated and large 

accelerated domestic fil ers and their registered public accounting firms that already have been 

complying with these requirements for two years, as well as large accelerated foreign private 

issuers and their auditors, we expect that smaller foreign private issuers likely will face greater 

challenges than these larger fil ers as they prepare to comply with the internal control reporting 

requirements. 

Second, on April 23, 2006, the SEC' s Advisory Committee on Smaller Public Companies 

submitted its final report to the Commission.21 The final report includes recommendations 

designed to address the potential impact of the internal control reporting requirements on smaller 

public companies. Specifically, the Advisory Committee recommends that certain smaller public 

companies be exempted from the management report requirement and from external auditor 

involvement in the Section 404 process under certain circumstances unless and until a 

framework for assessing internal control over financial reporting is developed that recognizes the 

characteri stics and needs of these companies. 

Third, on May 10, 2006, the Commission and PCAOB sponsored a roundtable to elicit 

feedback from companies, their auditors, board members, investors, and others regarding their 

experiences during the accelerated filers' secotld year of compliance with the internal control 

21 See Final Report of the Advisory Committee on Smaller Public Companies to the United States Securities and 
Exchange Commission (April 23 , 2006), available at http://www.sec.gov/info/smallbus/acspc.shtml. 
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over financial reporting requirements. Several of the comments provided at, and in connection 

with, the roundtable expressed support for revisions to the PCAOB 's Auditing Standard No. 2. 22 

Apart from these developments, solicitation of public comment regarding extension of 

the compliance date is impractical given that the current compliance date requires management 

of foreign private issuers that are accelerated filers to assess internal control over financial 

reporting at the end ofthe first fiscal year ending on or after July 15,2006. We anticipate that 

these issuers and their investors would be unlikely to derive any meaningful benefit from an 

extension that is granted several months from now as the issuers ' registered public accounting 

firms likely would have completed substantial work on their internal control audits by then, and 

the issuers would have incurred fees for the work already completed by the auditor. We 

recognize that some of the forei gn private issuers qualifying for thi s ex tension may already be at 

such an advanced stage of preparation for compliance with the internal control reporting 

requirements, including the audit report requirement, that they may choose to include both the 

management and audit report in the annual report they file for their first fiscal year ending on or 

after Jul y 1 5, 2006. 

Another reason for the extension is that it will enable management of these foreign 

private issuers to begin the process of reviewing ang evaluating the effectiveness of internal 

control over financial reporting a year before the initial audit of such effectiveness but will still 

permit investors to begin to see and evaluate the results of these initial efforts. Management will 

not have to devote time and resources to assisting the auditor with its audit of internal control 

over financial reporting and can use the first year of compliance as an opportunity to more 

22 See, for example, letters from the Biotech Industry Association, American Electronics Association, Emerson 
Electric Institute, U.S. Chamber of Commerce and Joseph A. Grundfest. These letters are available in File No. 4-
511 , at http://www.sec.gov/news/press/4-5Il.shtml. 
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gradually prepare for compliance with the audit portion of the requirements in the second year. 

We believe that this will reduce the first year cost of compliance. The extension also should 

enable foreign private issuers that are accelerated filers to benefit from the learning and 

efficiencies gained by the auditing firms as a result of their previous experience auditing the 

large accelerated foreign private issuers ' compliance with the Section 404 requirements. 

While acknowledging the potential risks that could stem from a lack of required auditor 

involvement in the first year of the internal contro l assessment process, a more gradual transition 

to full compliance ultimately should make implementation ofthe internal control over financial 

reporting requirements more effective. Consequently, this will benefit investors and improve 

confidence in the reliability of the disclosure made by these companies about their internal 

control over financial reporting. 

As a result of the extension, these foreign private issuers will not have to incur the cost of 

the internal control audit during the first compliance year. Furthermore, we have learned from 

public comments, including our roundtables on implementation of the internal control reporting 

provisions/ 3 that while many companies incur increased internal costs in the first year of 

compliance due to "deferred maintenance" items(~, documentation, remediation, etc.), these 

costs may decrease in the second year. Therefore, p_ostponing the audit costs until the second 

year would help smooth the significant cost spike that has been experienced by many accelerated 

filers in their first year of compliance. A competitive or cost impact could result from the 

differing treatment of accelerated foreign private issuers that are the subject of the actions that 

23 Materials related to the Commission 's 2005 Roundtable Discussion on Implementation oflntemal Control 
Reporting Provisions and 2006 Roundtable on Second-year Experiences with Internal Control Reporting and 
Auditing Provisions, including the archived roundtable broadcasts, are available at 
http://www.sec.gov/spotlight!soxcomp.htm. 
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we are taking today and large accelerated foreign private issuers that are not affected by these 

actions. 

Finally, four commenters on the Commission ' s pending proposals regarding tennination 

of a foreign private issuer' s registration of a class of securities under Exchange Act Section 12(g) 

and duty to fil e periodic reports24 requested that the Commission extend the compliance dates for 

the Section 404 requirements. The extension of compliance dates announced in this release will 

provide foreign private issuers (other than large accelerated fil ers) with the opportunity to 

determine whether they meet any revised deregistration criteri a that the Commission determines 

to adopt before having to implement steps toward providing an auditor attestation report on 

internal control over financial reporting. 25 We have been considering all of the publi c comments 

on the deregistration proposals and expect to take further action on them by earl y fa ll of this 

year. 

Statutory Authority and Text of the Rule Amendments 

We are adopting the amendments described in this release pursuant to Secti ons 12, 13, 15 

and 23 of the Exchange Act. 

List of Subjects 

17 CFR Part 21 0 

Accountants, Accounting, Reporting and recordkeeping requirements, Securiti es. 

17 CFR Part 249 

Reporting and recordkeeping requirements, Securities . 

24 Rel. No. 34-53020 (Dec. 23, 2005) [70 FR 77688]. 

25 See Letters from the American Bar Association, Section of Business Law, Committee on Federa l Regulation of 
Securities at pp. 6-7, Cleary Gottlieb Steen & Hamilton LLP at p. 19, the European Association for Listed 
Companies and 16 other European industry association signatories at p.6 and the European Commission at p . I 0, at 
http:/ /www.sec. gov/rules/proposal/s71 205 .shtml. 
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TEXT OF AMENDMENTS 

For the reasons set forth above, we are amending title 17, chapter II , of the Code of 

Federal Regulations as follows: 

PART 210- FORM AND CONTENT OF AND REQUIREMENTS FOR FINANCIAL 
STATEMENTS, SECURITIES ACT OF 1933, SECURITIES EXCHANGE ACT OF 1934, 
PUBLIC UTILITY HOLDING COMPANY ACT OF 1935, INVESTMENT COMPANY 
ACT OF 1940, INVESTMENT ADVISERS ACT OF 1940, AND ENERGY POLICY AND 
CONSERVATION ACT OF 1975 

1. The authority citation for Part 210 continues to read, in part, as follows: 

Authority: 15 U.S.C. 77f, 77g, 77h, 77j , 77s, 77z-2, 77z-3, 77aa(25), 77aa(26), 78c, 78j-1, 781, 

78m, 78n, 78o(d), 78q, 78u-5, 78w(a), 7811, 78mm, 79e(b), 79k(a), 79n, 79t(a), 80a-8, 80a-20, 

80a-29, 80a-30, 80a-31, 80a-37(a), 80b-3, 80b-11, 7202 and 7262, unless otherwise noted. 

2. Section 21 0.2-02T is added after Section 210.2-02 to read as follows: 

§210.2-02T Accountants' reports and attestation reports on management's assessment of 
internal control over financial reporting. 

(a) The requirements of Section 21 0.2-02(f) shall not apply to a registered public 

accounting firm that issues or prepares an accountant ' s report that is included in an annual report 

on Form 20-F or 40-F (§249.220f or 249.240f of this chapter) fil ed by a foreign private issuer 

that is an accelerated filer, as that term is defined in §240.12b-2 of this chapter, for a fiscal year 
.. 

ending on or after July 15, 2006 but before July 15, 2007. 

(b) This temporary section will expire on December 31, 2007. 

* * * * * 

PART 249 - FORMS, SECURITIES EXCHANGE ACT OF 1934 
.. 

3. The authority citation for Part 249 continues to read, in part, as follows: 

Authority: 15 U .S.C. 78a et seq. and 7201 et ~and 18 U.S.C. 1350, unless otherwise 

noted . 
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* * * * * 

4. Form 20-F (referenced in §249.220£), Part ll, is amended by adding Item 15T after 

Item 15 to read as follows. 

Note: The text of Form 20-F does not, and this amendment will not, appear in the 
Code of Federal Regulations. 

FORM 20-F 

* * * * * 

PART II 

* * * * * 

Item 1ST. Controls and Procedures. 

Note to Item 15T: This is a special temporary section that applies instead of Item 15 only 

to an issuer that is an "accelerated filer," but not a " large accelerated filer, " as those terms are 

defined in §240.12b-2 of this chapter, and only with respect to an annual report that the issuer is 

required to file for a fiscal year ending on or after July 15, 2006 but before July 15, 2007. 

(a) Disclosure Controls and Procedures. Where the Fonn is being used as an annual 

report filed under section 13(a) or 15(d) ofthe Exchange Act, disclose the conclusions ofthe 

issuer' s principal executive and principal financial officers, or persons performing similar 

functions, regarding the effectiveness of the issuer' s· disclosure controls and procedures (as 

defined in 17 CFR 240.13a-15( e) or 240.15d-15( e)) as of the end of the period covered by the 

report, based on the evaluation of these controls and procedures required by paragraph (b) of 17 

CFR 240.13a-15 or 240.15d-15. 

(b) Management's annual report on internal control over financial reporting. Where the 

Form is being used as an annual report filed under section 13(a) or 15(d) of the Exchange Act, 
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provide a report of management on the issuer's internal control over financial reporting (as 

defined in §240.1 3a-15(f) or 240.15d-15(f) of thi s chapter). The report must contain: 

(1) A statement of management's responsibility for establishing and maintaining 

adequate internal control over financial reporting for the issuer; 

(2) A statement identifying the framework used by management to evaluate the 

effectiveness of the issuer' s internal control over financial reporting as required by paragraph (c) 

of §240.13a-15 or 240. 15d-15 of this chapter; and 

(3) Management's assessment of the effectiveness of the issuer' s internal control over 

financial reporting as of the end of the issuer's most recent fiscal year, including a statement as 

to whether or not internal control over financial reporting is effective. This discussion must 

include di sclosure of any material weakness in the issuer's internal control over financial 

reporting identified by management. Management is not permitted to conclude that the issuer's 

internal control over financial reporting is effective if there are one or more material weaknesses 

in the issuer' s internal control over financial reporting. 

(c) Changes in internal control over financial reporting. Disclose any change in the 

issuer's internal control over financial reporting identified in connection with the evaluation 

required by paragraph (d) of §240.13a-15 or 240.15d-15 of this chapter that occurred during the 

period covered by the annual report that has materially affected, or is reasonably likely to 

materially affect, the issuer's internal control over financial reporting. 

Instruction to Item 15T 

The registrant must maintain evidentiatmatter, including documentation to provide 

reasonable support for management 's assessment of the effectiveness of the issuer's internal 

control over financial reporting. 
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(d) This temporary Item 15T, and accompanying note and instructi ons, will expire on 

December 31 , 2007 . 

* * * * * 

5. Form 40-F (referenced in §249.240£) is amended by revising "Instruction to 

paragraphs (b), (c), (d) and (e) of General Instruction B.(6)" as follows: 

a. adding an "s" to the word "Instruction" in the descriptive heading of the Instructions 

to paragraphs (b), (c), (d) and (e) of General Instruction B(6). 

b. adding Instruction 2T. 

The addi tion reads as fo llows: 

Note: The text of Form 40-F does not, and this amendment will not, appear in the 
Code of Federal Regulations. 

FORM40-F 

* * * * * 

GENERAL INSTRUCTIONS 

* * * * * 

B. Information To Be Filed on this Form 

* * * * * 

(6) * * * 

* * * * * 

2T. Paragraph (d) of this General Instruction B.6 does not apply to an issuer that is an 

"accelerated fi ler," but not a " large accelerated fil er," as those terms are defined in Rule 12b-2 of 
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this chapter, with respect to an annual report that the issuer is required to file for a fiscal year 

ending on or after July 15, 2006 but before July 15, 2007. 

This temporary Instruction 2T will expire on December 31, 2007. 

August 9, 2006 

* * * * * 

/l)~h;;;_~7~ 

16 

Nancy M. Morris 
Secretary 



SECURITIES AND EXCHANGE COMMISSION 

17 CFR PARTS 210,228,229,240 and 249 

[RELEASE NOS. 33-8731; 34-54295; File No. S7-06-03) 

RIN 3235-AJ64 

INTERNAL CONTROL OVER FINANCIAL REPORTING IN EXCHANGE ACT 
PERIODIC REPORTS OF NON-ACCELERATED FILERS AND NEWLY PUBLIC 
COMPANIES 

AGENCY: Securities and Exchange Commission. 

ACTION: Proposed extension of compliance dates. 

SUMMARY: We are proposing to further extend for smaller public companies the dates that 

were published on September 22, 2005, in Release No. 33-8618 [70 FR 56825] for their 

compliance with the internal control requirements mandated by Section 404 of the Sarbanes-

Oxley Act of 2002. Pursuant to the proposal, a non-accelerated filer would not be required to 

provide management's report on internal control over financial reporting until it files an annual 

report for a fiscal year ending on or after December 15, 2007. If we have not issued additional 

guidance for management on how to complete its assessment of internal control over financial 

reporting in time to be of assistance in connection with annual reports filed for fiscal years 

ending on or after December 15, 2007, this deadline could be further postponed. Under the 

proposal, the auditor's attestation report on internal control over financial reporting would not be 

required until a non-accelerated filer files an annual report for a fiscal year ending on or after 

December 15, 2008. If revisions to Auditing Standard No. 2 have not been finalized in time to 

be of assistance in connection with annual reports filed for fiscal years ending on or after 

December 15, 2008, this deadline could also be further postponed. 



We also are proposing to provide a transition period for newly public companies before 

they become subject to compliance with the internal control over financial reporting 

requirements. Under the proposal, a company would not become subject to these requirements 

until it previously has been required to file one annual report with the Commission. 

DATES: Comments should be received on or before [insert date 30 days after date of 

publication in the Federal Register]. 

ADDRESSES: Comments may be submitted by any of the following methods: 

Electronic Comments: 

• Use the Commission's Internet comment form 

(http: //www .sec. gov /rules/proposed.shtml); 

• Send an e-mail to rule-comments@sec.gov. Please include File Number S7-06-03 on the 

subject line; or 

• Use the Federal Rulemaking Portal (http ://wW'.v .regulations.gov). Follow the instructions 

for submitting comments. 

Paper Comments: 

• Send paper comments in triplicate to Nancy M. Morris, Secretary, Securities and 

Exchange Commission, 100 F Street, NE, Washington, DC 20549-1090. 

All submissions should refer to File Number S7-06-03. This file number should be included on 

the subject line if e-mail is used. To help us process and review your comments more efficiently, 

please use only one method. The Commission will post all comments on the Commission's 

Internet Web site (http://www.sec.gov/rules/proposed.shtml). Comments are also available for 

public inspection and copying in the Commission's Public Reference Room, 100 F Street, NE, 

Washington, DC 20549. All comments received will be posted without change; we do not edit 
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personal identifying information from submissions. You should submit only information that 

you wish to make available publicly. 

FOR FURTHER INFORMATION CONTACT: Sean Harrison, Special Counsel, Office of 

Rulemaking, Division of Corporation Finance, at (202) 551-3430, U.S. Securities and Exchange 

Commission, 100 F Street, NE, Washington, DC 20549-3628. 

SUPPLEMENTARY INFORMATION: We are proposing to amend certain internal control 

over financial reporting requirements in Rules 13a-14, 1 15d-14,Z 13a-153 and 15d-154 under the 

Securities Exchange Act of 1934,5 Items 308(a) and (b) ofRegulations S-K6 and S-B,7 Item 15 of 

Form 20-F,8 General Instruction B(6) of Form 40-F,9 and Rule 2-02(f) of Regulation S-X. 10 We 

also propose to add the following temporary provisions: Item 308T of Regulations S-K and S-B, 

Item 8A(T) ofForm 10-KSB, Item 9A(T) ofForm 10-K, and Item 15T ofForm 20-F. 

1 17 CFR240.13a-14. 

2 17 CFR 240.15d-14. 

3 17 CFR240.13a-15. 

4 17 CFR240.15d-15 

5 15 U.S. C. 78a et seq. 

6 17CFR229.10etseq. 

7 17 CFR 228.10 et seq. 

8 17 CFR 249.20f. 

9 17CFR249.40f. 

10 17 CFR 210.2-02(f). 
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L Background 

On June 5, 2003,11 the Commission adopted several amendments to its rules and forms 

implementing Section 404 of the Sarbanes-Oxley Act of 2002. 12 Among other things, these 

amendments require companies, other than registered investment companies, to include in their 

annual reports a report of management, and an accompanying auditor's attestation report, on the 

effectiveness of the company's internal control over financial reporting, and to evaluate, as of the 

end of each fiscal quarter, or year in the case of a foreign private issuer filing its annual report on 

Form 20-F or Form 40-F, any change in the company's internal control over financial reporting 

that occurred during the period that has materially affected, or is reasonably likely to materially 

affect, the company's internal control over financial reporting. 

Under the compliance dates that we originally established, companies meeting the 

definition of an "accelerated filer" in Exchange Act Rule 12b-2 13 would have become subject to 

the internal control reporting requirements with respect to the first annual report that they filed 

for a fiscal year ending on or after June 15, 2004. Non-accelerated filers 14 would not have 

become subject to the requirements until they filed an annual report for a fiscal year ending on or 

after Aprill5, 2005. The Commission provided a lengthy compliance period for these 

amendments in light of both the substantial time and resources needed by companies to properly 

implement the rules. 15 In addition, we believed that a corresponding benefit to investors would 

11 See Release No. 33-8238 (June 5, 2003) [68 FR 36636]. 

12 15 U.S.C. 7262. 

13 17 CFR 240.12b-2. 

14 Although the term "non-accelerated filer" is not defined in our rules, we use it throughout this release to refer to 
an Exchange Act reporting company that does not meet the Rule 12b-2 definition of either an "accelerated filer" or a 
"large accelerated fi ler." 

15 See Release No. 33-8238. 
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result from an extended transition period that allowed companies to carefully implement the new 

requirements, and noted that an extended period would provide additional time for the Public 

Company Accounting Oversight Board (the "PCAOB") to consider relevant factors in 

determining and implementing new attestation standards for registered public accounting firms. 16 

In February 2004, we extended the compliance dates for accelerated filers to fiscal years 

ending on or after November 15, 2004, and for non-accelerated filers and for foreign private 

issuers to fiscal years ending on or after July 15, 2005 .17 The primary purpose of this extension 

was to provide additional time for companies' auditors to implement Auditing Standard No. 2, 

which the PCAOB had issued in final form in June 2004. 18 

In March 2005, we approved a further one-year extension of the compliance dates for 

non-accelerated filers and for all foreign private issuers filing annual reports on Form 20-F or 

40-F in view of the efforts by the Committee of Sponsoring Organizations ("COSO") to provide 

more guidance on how the COSO framework can be applied to smaller public companies. 19 We 

also acknowledged the significant efforts being expended by many foreign private issuers to 

comply with International Financial Reporting Standards. 

Most recently, in September 2005, we again extended the compliance dates for the 

internal control over financial reporting requirements applicable to companies that are non-

accelerated filers . Based on the September 2005 extension, domestic and foreign non-

16 Under the Sarbanes-Oxley Act, the PCAOB was granted authority to set auditing and attestation standards for 
registered public accounting firms. 

17 See Release No. 33-8392 (February 24, 2004) [69 FR 9722]. 

18 See Release No. 34-49884 File No. PCAOB 2004-03 (June 17, 2004) [69 FR 35083]. Auditing Standard No. 2, 
An Audit oflntemal Control Over Financial Reporting Performed in Connection with an Audit of Financial 
Statements, provides the professional standards and related performance guidance for independent auditors to attest 
to, and report on, the effectiveness of companies' internal control over financial reporting. 

19 Release No. 33-8545 (March 2, 2005) [70 FR 11528]. 
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accelerated filers currently are scheduled to comply with the internal control over financial 

reporting requirements beginning with annual reports filed for their first fiscal year ending on or 

after July 15, 2007. This extension was based primarily on our desire to have the additional 

guidance in place that COSO had begun to develop to assist smaller companies in applying the 

COSO framework. In addition, the extension was consistent with a recommendation made by 

the SEC Advisory Committee on Smaller Public Companies. 

Since we granted that extension last year, a number of events related to internal control 

assessments have occurred. Most recently, on July 11, 2006, COSO and its Advisory Task 

Force issued Guidance for Smaller Public Companies Reporting on Internal Control over Financial 

Reporting.20 The guidance is intended to assist the management of smaller companies in 

understanding and applying the COSO framework. It outlines 20 fundamental principles 

associated with the five key components of internal control described in the COSO framework, 

defines each principle, describes a variety of approaches that smaller companies can use to apply 

the principles, and includes examples of how smaller companies have applied the principles. 

In addition, on April23, 2006, the SEC Advisory Committee on Smaller Public 

Companies submitted its final report to the Commission.21 The final report includes 

recommendations designed to address the potential impact of the internal control reporting 

requirements on smaller public companies. Specifically, the Advisory Committee recommends 

that certain smaller public companies be exempted from the management report requirement and 

from external auditor involvement in the Section 404 process under certain circumstances unless 

20 See SEC Press Release No. 2006-114 (July 11 , 2006) at http ://www.sec.gov/news/press/2006/2006-114.htrn. 

21 See Final Report of the Advisory Committee on Smaller Public Companies to the United States Securities and 
Exchange Commission (Apri123, 2006), available at http://www.sec.gov/info/smallbus/acspc.shtml. 

6 



and until a framework for assessing internal control over financial reporting is developed that 

recognizes the characteristics and needs of these companies. 

In April2006, the U.S. Government Accountability Office issued a report entitled 

Sarbanes-Oxley Act, Consideration of Key Principles Needed in Addressing Implementation for 

Smaller Public Companies.22 This report recommended that the Commission consider whether 

the currently available guidance, particularly the guidance on management' s assessment, is 

sufficient or whether additional action is needed to help companies comply with the internal 

control over financial reporting requirements. The report indicates that management's 

implementation and assessment efforts were largely driven by Auditing Standard No. 2 because 

guidance at a similar level of detail was not available for management's implementation and 

assessment process. Furthermore, the report recommended that the Commission coordinate its 

efforts with the PCAOB so that the Section 404-related audit standards and guidance are 

consistent with any additional guidance applicable to management's assessment of internal 

control. 23 

Finally, on May 10, 2006, the Commission and PCAOB sponsored a roundtable to elicit 

feedback from companies, their auditors, board members, investors, and others regarding their 

experiences during the accelerated filers' second year of compliance with the internal control 

over financial reporting requirements. Several of the comments provided at, and in connection 

with, the roundtable suggested that additional management guidance would be useful, 

22 United States Government Accountability Office Report to the Committee on Small Business and 
Entrepreneurship, U.S. Senate: Sarbanes-Oxley Act: Consideration of Key Principles Needed in Addressing 
Implementation for Smaller Public Companies (April 2006). 

23 See GAO Report at 52-53 and 58. 
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particularly for smaller public companies, and also expressed support for revisions to the 

PCAOB 's Auditing Standard No. 2. 24 

II. Proposed Extension of Internal Control Reporting Compliance Dates for Non­
Accelerated Filers 

On May 17, 2006, the Commission and the PCAOB each announced a series of actions 

that they intend to take to improve the implementation of the Section 404 internal control over 

financial reporting requirements of the Sarbanes-Oxley Act of2002.25 These actions include: 

• Issuance of a Concept Release soliciting comment on a variety of issues that might be 

included in future Commission guidance for management to assist in its performance of a 

top-down, risk-based assessment of internal control over financial reporting; 

• Consideration of additional guidance from COSO; 

• Revisions to Auditing Standard No.2; 

• Reinforcement of auditor efficiency through PCAOB inspections and Commission 

oversight ofthe PCAOB's audit firm inspection program; 

• Development, or facilitation of development, of implementation guidance for auditors of 

smaller public companies; 

• Continuation ofPCAOB forums on auditing in the small business environment; and 

• Provision of an additional extension of the compliance dates of the internal control 

reporting requirements for non-accelerated filers. 

24 See, for example, letters from the Biotech Industry Association, American Electronics Association, Emerson 
Electric Institute, U.S. Chamber of Commerce and Joseph A. Grundfest. These letters are available in File No. 4-
511, at http://www.sec.gov/news/press/4-511.shtml. 

~ . 
See SEC Press Release 2006-75 (May 17, 2006), "SEC Announces Next Steps for Sarbanes-Oxley 

Implementation" and PCAOB Press Release (May 17, 2006), "Board Announces Four-Point Plan to Improve 
Implementation of Internal Control Reporting Requirements." 
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• 
On July 11, 2006, we issued a Concept Release to seek public comment on issues that we 

should address in our guidance for management on how to assess internal control over financial 

reporting. 26 In accordance with the last point in the above list, we are issuing this release to 

propose an additional extension of the dates for complying with our internal control over 

financial reporting requirements for domestic and foreign non-accelerated filers. As a 

companion to this release, we are separately issuing a release that extends for a one-year period 

the date by which foreign private issuers that are accelerated filers (but not large accelerated 

filers), and that file their annual reports on Form 20-F or 40-F, must begin to comply with the 

auditor attestation report portion of the internal control over financial reporting requirements .27 

As we proceed in our efforts to make the internal control reporting process more efficient 

and effective, we believe that a further postponement of the compliance dates for non­

accelerated filers is appropriate. The postponement is intended to provide these filers, none of 

which is yet required to comply with the Section 404 requirements, with the benefit of the 

management guidance that the Commission plans to issue and the recently issued COSO 

guidance on understanding and applying the COSO framework, before planning and conducting 

their internal control assessments. Specifically, we propose to postpone for five months (from 

fiscal years ending on or after July 15, 2007 until fiscal years ending on or after December 15, 

2007) the date by which non-accelerated filers must begin to include a report by management 

assessing the effectiveness of the companies' internal control over financial reporting. 

Approximately 44% of the domestic companies filing periodic reports are non-accelerated filers, 

26 Release No. 34-54122 (July 11 , 2006). 

27 Release No. 34-54294 (Aug. 9, 2006). 
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and an estimated 38% of the foreign private issuers subject to Exchange Act reporting are non-

accelerated filers. 28 

Pursuant to this proposed extension, a non-accelerated filer would begin to provide the 

management report required by Item 308(a) of Regulations S-K_and S-B in the first annual 

report it files for a fiscal year ending on or after December 15, 2007. 29 We estimate that fewer 

than 15% of all non-accelerated filers will have a fiscal year ending between July 15, 2007 and 

December 15, 2007.30 Therefore, the majority of non-accelerated filers , including those with a 

calendar year-end, would begin to include management's report in their annual reports for 2007. 

We also propose to extend the compliance date for all non-accelerated filers regarding the 

auditor attestation report requirement in Item 308(b) of Regulations S-K and S-B for a longer 

period oftime. 31 Under the proposed extension, a non-accelerated filer would not have to file the 

auditor's attestation report on management's assessment of internal control over financial 

reporting until it files an annual report for a fiscal year ending on or after December 15, 2008. 

Under current requirements, a non-accelerated filer would have to begin including the auditor's 

attestation report in the annual report filed for its first fiscal year ending on or after July 15, 

28 The percentage of domestic companies, excluding 1940 Act filers, that is categorized as non-accelerated filers is 
based on public float where available (or market capitalization, otherwise) from Datastream as of December 31, 
2005. The estimated percentage of foreign private issuers that are non-accelerated filers is based on market 
capitalization data from Datastream as of December 31, 2005 . 

29 Similarly, a foreign private issuer that is a non-accelerated filer would have to begin to provide the management 
report required by Item 15(b) of Form 20-F or General Instruction B of Form 40-F in the annual report filed for its 
first fiscal year ending on or after December 15, 2007. See proposed Item 308T of Regulations S-K and S-B, Item 
15T of Form 20-F and proposed Instruction 3T to paragraphs (b), (c), (d) and (e) of General Instruction B.6 in Form 
40-F. 

30 The percent of all non-accelerated filers is categorized using float where available (or market capitalization, 
otherwise) using Datastream as of December 31, 2005 and excludes 1940 Act filers. Fiscal year ends are also from 
Datastream. 

31 We also propose to extend the compliance dates regarding the auditor attestation report requirement appearing in 
Item 15(c) ofForm 20-F and General Instruction B of Form 40-F with respect to foreign private issuers that are non­
accelerated filers. 
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2007, so we would be extending this deadline for 17 months. This proposed extension would 

result in all non-accelerated filers having to complete only management's portion of the internal 

control requirements in their first year of compliance with the requirements. The main purposes 

of the proposed extension of the auditor attestation report requirement are: 

• to afford non-accelerated filers and their auditors the benefit of anticipated 

changes that the PCAOB makes to Auditing Standard No. 2, as approved by the 

Commission, as well as any implementation guidance that the PCAOB issues 

for auditors of smaller public companies; 

• to save non-accelerated filers potential costs associated with the initial auditor's 

attestation to, and report on, management's assessment of internal control over 

financial reporting during the period that changes to Auditing Standard No . 2 

are being considered and implemented, and the PCAOB is formulating guidance 

that will be specifically directed to auditors of smaller companies; 

• to enable management of non-accelerated filers to more gradually prepare for 

full compliance with the Section 404 requirements and to gain some efficiencies 

in the process of reviewing and evaluating the effectiveness of internal control 

over financial reporting before becoming subject to the requirement that the 

auditor attest to, and report on, management's assessment of internal control 

over financial reporting (and to permit investors to see and evaluate the results 

of management's first compliance efforts); and 

• to provide the Commission with the flexibility to consider any comments it 

receives on the Concept Release and its subsequent proposed guidance for 
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management in response to the questions related to the appropriate role of the 

auditor in evaluating management's internal control assessment process. 

We expect that the proposed extension of the management assessment requirement will 

provide sufficient time for the Commission to issue final guidance to assist in management's 

performance of a top-down, risk-based and scalable assessment of controls over financial 

reporting. If such guidance is not finalized in time to be of assistance to management of non­

accelerated filers in connection with their annual reports filed for fiscal years ending on or after 

December 15, 2007, we will consider further postponing non-accelerated filers' deadline for the 

management assessment requirement. In addition, we expect that the proposed extension of the 

auditor attestation report requirement will provide sufficient time for revisions to Auditing 

Standard No. 2 to be proposed and finalized (including clarification of the auditor's role in 

evaluating a company's process for assessing the effectiveness of its internal control over 

financial reporting). If Auditing Standard No. 2 has not been revised in time to be of assistance 

in connection with the auditor attestation reports on management assessments for years ending 

on or after December 15, 2008, we will consider further postponing the auditor attestation report 

compliance dates . 

Many public comrnenters have asserted that the internal control reporting compliance 

costs are likely to be disproportionately higher for smaller public companies than larger ones, 

and that the auditor's fee represents a large percentage of those costs. Furthermore, we have 

learned from public comments, including our roundtables on implementation of the internal 
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control reporting provisions,32 that while companies incur increased internal costs in the first year 

of compliance as well due to "deferred maintenance" items (~, documentation, remediation, 

etc.), these costs may decrease in the second year. Therefore, postponing the costs that result 

from the auditor' s attestation report until the second year would help non-accelerated filers 

smooth the significant cost spike that has been experienced by many accelerated filers in their 

first year of compliance with the Section 404 requirements. 

Although the proposed extensions would permit non-accelerated filers to omit the 

auditor's attestation report from their annual reports in their initial year of compliance with the 

Section 404 requirements, we encourage frequent and frank dialogue among management, 

auditors and audit committees to improve internal controls and the financial reports upon which 

investors rely. In this regard, we repeat our assurance that management should not fear that a 

discussion of internal controls with, or a request for assistance or clarification from, the auditor 

will itself be deemed a deficiency in internal control or constitute a violation of our 

independence rules as long as management determines the accounting to be used and does not 

rely on the auditor to design or implement its controls.33 

We are concerned that a company that files only a management report during its first year 

of compliance with the Section 404 requirements may become subject to more second-guessing 

as a result of the proposed separation of the reports than under the current requirements(~, 

management concludes that the company's internal control over financial reporting is effective 

when only management's report is filed in the first year of compliance, but the auditor comes to 

32 Materials related to the Conunission ' s 2005 Roundtable Discussion on Implementation oflntemal Control 
Reporting Provisions and 2006 Roundtable on Second-year Experiences with Internal Control Reporting and 
Auditing Provisions, including the archived roundtable broadcasts, are available at 
http://www.sec.gov/spotlight/soxcomp.htm. 

33 See Conunission Statement on Implementation of Internal Control Requirements, Press Release No. 2005-74 (May 
16, 2005) at http://www.sec.gov/news/press/2005-74.htm. 
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a contrary conclusion in its report filed in the subsequent year, and as a result, the company's 

previous assessment is called into question). In an effort to address these concerns, we propose 

to deem the management report included in the non-accelerated filer's annual report during the 

first year of compliance to be "furnished" rather than "filed."34 If we adopt this proposal, we 

intend to afford similar relief to the foreign private issuers that are accelerated filers (but not 

large accelerated filers), and that file their annual reports on Form 20-F or 40-F that similarly 

will file only management's report during their first year of compliance with the Section 404 

requirements. 35 

We also propose that, until it files an annual report that includes a report by management 

on ~he effectiveness of the company's internal control over financial reporting, a non-accelerated 

filer could continue to omit the portion of the introductory language in paragraph 4 as well as 

language in paragraph 4(b) of the certification required by Exchange Act Rules 13a-14(a) and 

15d-14( aY6 that refers to the certifying officers' responsibility for designing, establishing and 

maintaining internal control over financial reporting for the company. This language, however, 

would have to be provided in the first annual report required to contain management ' s internal 

control report and in all periodic reports filed thereafter. The extended compliance dates also 

would apply to the provisions in Exchange Act Rules 13a-15(a) and (d) and 15d-15(a) and (d)37 

relating to the maintenance of internal control over financial reporting. 

34 As proposed, management's report would not be deemed to be filed for purposes of Section 18 of the Exchange 
Act or otherwise subject to the liabilities of that section, unless the issuer specifically states that the report is to be 
considered "filed" under the Exchange Act or incorporates it by reference into a filing under the Securities Act or 
the Exchange Act. 

35 See Release No. 34-54294 (Aug. 9, 2006). 

36 17 CFR 13a-14(a) and 15d-14(a). 

37 17 CFR 13a-15(a) and (d) and 15d-15(a) and (d) . 
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Finally, we propose to clarify that, unti l a non-accelerated filer becomes subject to the 

auditor attestation report requirement, the registered public accounting firm retained by the non­

accelerated filer need not comply with the obligation in Rule 2-02(f) ofRegulation S-X. Rule 2-

02(f) requires every registered public accounting firm that issues or prepares an accountant ' s 

report that is included in an annual report filed by an Exchange Act reporting company (other 

than a registered investment company) containing an assessment by management of the 

effectiveness of the company's internal control over financial reporting to attest to, and report on, 

such assessment. 

The extended compliance periods that are proposed in this release would not in any way 

alter requirements regarding internal control that already are in effect with respect to non­

accelerated filers , including without limitation, Section 13(b )(2) of the Exchange Ace8 and the 

rules thereunder. 

Request for Comment: 

We request and encourage any interested person to submit comments regarding the 

proposed extension of the compliance dates described above. In particular, we solicit comment 

on the following questions: 

• Is it appropriate to provide a further extension of the compliance dates ofthe internal 

control over financial reporting requirements for non-accelerated filers? If so, are the 

proposed extensions for compliance with management and auditor attestation report 

requirements appropriate in length or should they be shorter or longer than proposed? 

Should the Commission consider a further extension if the revisions to Auditing Standard 

38 15 U .S.C. 78m(b)(2). 
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No.2 and the release of guidance for management are not completed in sufficient time to 

permit issuers and auditors to rely on them? 

• Is it appropriate to implement sequentially the requirements of Section 404( a) and (b) of 

the Sarbanes-Oxley Act, as proposed, so that a non-accelerated filer would only have to 

include management's internal control assessment in the annual report that it files for its 

first fiscal year ending on or after December 15, 2007 and would not have to begin 

providing an accompanying auditor's attestation report until it files an annual report for a 

fiscal year ending on or after December 15, 2008? 

• Would the phasing-in of the management assessment requirement and auditor attestation 

report requirement make the ultimate application of Auditing Standard No. 2 more or less 

efficient and effective? 

• Is it appropriate to deem the management report on internal control over financial 

reporting to be "furnished" rather than "filed" during the first year of a non-accelerated 

filer's compliance with the Section 404 requirements? If so, is it also appropriate to take 

the same action during the first year of compliance with the Section 404 requirements by 

a foreign private issuer that is an accelerated filer, but not a large accelerated filer, and 

that files its annual reports on Form 20-F or 40-F? 

• Would management's assessment of internal control over financial reporting provide 

meaningful disclosure to investors, independent of the auditor attestation report? Is there 

an increased risk that management will fail to identify a material weakness in the 

company's internal control over financial reporting, and if so, do the potential benefits of 

the proposal outweigh this risk? 

• Are the proposed extensions in the best interests of investors? 
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• Should we require a non-accelerated filer to disclose in its annual report that 

management' s assessment has not been attested to by the auditor during the year that the 

audit attestation report is not required? 

• Simultaneously with the publication of this release, we are issuing a separate release to 

extend the date by which a foreign private issuer that is an accelerated filer (but not a 

large accelerated filer) , and that files its annual reports on Form 20-F or 40-F, must begin 

to comply with the auditor attestation report portion of the Section 404 requirements. Is 

there any additional relief or guidance that we should consider specifically with respect to 

foreign private issuers? 

III. Proposed Transition Period for Compliance with the Internal Control Over 
Financial Reporting Requirements by Newly Public Companies 

In the future, after all types of Exchange Act reporting companies (i .e. large accelerated 

filers, accelerated filers and non-accelerated filers) are required to comply fully with the internal 

control reporting provisions, any company undertaking an initial public offering or registering a 

class of securities under the Exchange Act for the first time will be required to comply fully with 

our internal control reporting requirements as of the end of the fiscal year in which it becomes a 

public company. If the initial public offering or Exchange Act registration occurs in close 

proximity to the company's fiscal year end, the need to prepare for compliance with the internal 

control over financial reporting requirements therefore will arise very rapidly after the company 

becomes public. For a foreign private issuer, this requirement also might quickly follow its 

having had to prepare, for the first time, a reconciliation to U.S. GAAP.39 

For many companies, preparation of the first annual report on Form 10-K, 10-KSB, 20-F 

or 40-F is a comprehensive process involving the audit of financial statements, compilation of 

39 See Item 17 or 18 of Form 20-F. 
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information that is responsive to many new public disclosure requirements and review of the 

report by the company's executive officers, board of directors and legal counsel. Requiring a 

newly public company and its auditor to also complete the management report and auditor 

attestation report on the effectiveness of the company's internal control over financial reporting 

within the same timeframe might impose undue burdens on this process. In addition, we are 

concerned that this requirement could affect a company's decision to undertake an initial public 

offering or to list a class of its securities on a U.S. exchange or a company' s timing decisions 

with regard to such an offering or listing. During our roundtable on May 10, 2006, we received 

comments indicating that some private companies are more likely to consider alternative capital 

markets in view of the regulatory hurdles that newly public companies face in the U.S.40 We 

believe that the current due date for filing the first Section 404 reports may exacerbate that 

disincentive. 

A transition period also would alleviate reporting burdens imposed on some foreign 

companies that become subject to the Exchange Act reporting requirements solely by virtue of 

their registration of securities under the Securities Act in connection with an exchange offer for 

the securities of, or business combination with, another foreign company that does not have 

securities registered with the Commission.4 1 Under Section 15(d) of the Exchange Act and 

related rules, the foreign private issuer that files a Securities Act registration statement in 

connection with the acquisition must file at least one annual report after the effective date of the 

40 Noreen Culhane, Peter Lyons, Robert Pozen and David Warren were among those making this observation at the 
roundtable. The roundtable webcast is archived at http://www.connectlive.com/events/secicr2006. See also the 
letter from Stephan Stephanov available in File No. 4-511 at http://www.sec.gov/news/press/4-511.shtml. 

41 Although Rule 802 [17 CFR 230.802] under the Securities Act of 1933 [15 U.S.C. 77a et seq.) provides an 
exemption from Securities Act registration for certain securities offerings by foreign private issuers in connection 
with an exchange offer or business combination, a transaction that does not meet all of the conditions for reliance on 
the exemption must be registered under the Securities Act, typically on Form F-4 [17 CFR 239.34]. 
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registration statement before becoming eligible to terminate its periodic filing obligations. 

Under existing rules, the foreign private issuer would have to include the management and 

auditor reports on internal control over financial reporting in the only annual report that the 

foreign private issuer ever files with the Comrnission.42 The proposed transition period similarly 

would alleviate reporting burdens imposed on domestic companies that become subject to 

Section 15( d) after filing a Securities Act registration statement but are eligible to terminate their 

periodic filing obligations after filing just one annual report. 

In light of these concerns, we think that it may be appropriate to provide a transition 

period for newly public companies. Under the proposed amendments, a newly public company 

would not need to comply with our internal control over financial reporting requirements in the 

first annual report that it is required to file with the Comrnission.43 Rather, the company would 

begin to comply with these requirements in the second annual report that it files with the 

Commission. 

We believe that providing additional time for newly public companies to conduct their 

first assessment of internal control should benefit investors by making implementation of the 

internal control reporting requirements more effective and efficient and reducing some of the 

costs that these companies face in their first year as a public company. We also believe that the 

proposed transition period would remove a possibility that our rules may unnecessarily interfere 

with companies ' business decisions regarding the timing and use of resources relating to their 

initial U.S. listings or public offerings. Like the proposed extension for non-accelerated filers, 

the proposed transition period for newly public companies would not in any way alter 

42 As a result, the current rules may serve as a disincentive to extend offers of securities in connection with a 
business acquisition transaction on a registered basis. 

43 Proposed Instruction 1 to Item 308 of RegulationS-Band S-K, Item 15 of Form 20-F, and General Instruction 
B(6) of Form 40-F, and Rules 13a-15( c) and (d) and 15d-15( c) and (d), as we proposed to revise them. 
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requirements regarding internal control that already are in effect with respect to all Exchange Act 

reporting companies, including without limitation, Section 13(b)(2) ofthe Exchange Act44 and 

the rules thereunder. 

Request for Comment 

We request and encourage any interested person to submit comments regarding the 

proposed transition period for compliance with the internal control over financial reporting 

requirements. 

• Do the timing requirements for initial compliance with the internal control reporting 

requirements make it overly burdensome or costly to undertake an initial public offering 

or public listing in the U.S.? Do they otherwise discourage companies from undertaking 

initial public offerings or seeking public listings in the U.S.? Is the proposed relief 

appropriate and in the interest of investors? Is some other type of relief appropriate? 

• Should newly public companies, or a subgroup of newly public companies, be given 

additional time after going public before they are required to include management and 

auditor attestation reports on internal control over financial reporting in their annual 

reports filed with the Commission? If so, how much time? Should we propose a 

transition period only for companies that become public in the third or fourth quarter of 

their fiscal year? 

• As an alternative to the proposed transition period, should we require a newly public 

company to include management's assessment, but not the auditor's attestation report on 

management's assessment in the first annual report that the company is required to file? 

44 15 U.S.C. 78m(b )(2) . 

20 



• Would the proposed transition period allow newly public companies to complete their 

internal control reporting processes more efficiently and effectively? Would it improve 

the quality of internal control reporting by newly public companies? 

IV. Paperwork Reduction Act 

In connection with our original proposal and adoption of the rule and form amendments 

implementing the Section 404 requirements, we submitted a request for approval of the 

"collection of information" requirements contained in the amendments to the Office of 

Management and Budget ("OMB") in accordance with the Paperwork Reduction Act of 1995 

("PRA"). 45 OMB approved these requirements. 

V. Cost-Benefit Analysis 

A. Benefits 

The proposed extension of the compliance dates is intended to make implementation of 

the internal control reporting requirements more efficient and cost-effective for non-accelerated 

filers . The proposed extension would postpone for five months (from fiscal years ending on or 

after July 15, 2007 until fiscal years ending on or after December 15, 2007) the date by which 

non-accelerated filers must begin to include a report by management assessing the effectiveness 

of the companies' internal control over financial reporting. Based on our estimates, we believe 

that fewer than 15% of all non-accelerated filers have a fiscal year ending between July 15, 2007, 

and December 15, 2007. In addition, under the proposed extension, a non-accelerated filer 

would not have to include an auditor attestation report on management's assessment of internal 

control over financial reporting until it files an annual report for its first fiscal year ending on or 

45 44 U.S.C. 3501 et seq. and 5 CFR 1320.11. 
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after December 15, 2008. This would result in all non-accelerated filers having to complete only 

management's assessment in their first year of compliance with the Section 404 requirements. 

We believe that the following benefits would flow from an additional postponement of the dates 

by which non-accelerated filers must comply with the internal control reporting requirements: 

• auditors of non-accelerated filers would have more time to conform their initial 

attestation reports on management's assessment of internal control over 

financial reporting to the changes that the PCAOB anticipates making to 

Auditing Standard No.2 (as approved by the Commission) and other actions 

that the PCAOB intends to take as described above; 

• non-accelerated filers would save costs associated with their initial audit of 

internal control over financial reporting while changes to the auditing standard 

are being considered and implemented and the PCAOB is developing, or 

facilitating the development of, additional guidance that will be specifically 

directed to auditors of smaller public companies; 

• management of non-accelerated filers could begin the process of assessing the 

effectiveness of internal control over financial reporting before their auditors 

attest to such assessment (and investors could begin to see and evaluate the 

results ofthese initial efforts); and 

• non-accelerated filers with a fiscal year ending between July 15, 2007 and 

December 15, 2007 would have additional time to consider the management 

guidance to be issued by the Commission and recently issued COSO guidance 

on understanding and applying the COSO framework, before planning and 

conducting their first internal control assessment. 
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Many public commenters have asserted that the internal control reporting compliance 

costs are likely to be disproportionately higher for smaller public companies than larger ones, 

and that the audit fee represents a large percentage ofthose costs . We believe that the potential 

cost savings that would result from the fact that the non-accelerated filers would not have to 

include an auditor's attestation report on management's assessment ofthe effectiveness of their 

internal control over financial reporting during the filers' first year of compliance with the 

Section 404 requirements would be substantial. Estimates of the average fee for an auditor's 

attestation report on management's assessment of internal control over financial reporting from 

various surveys suggest that, on average, a non-accelerated filer could save between $475,000 

and $300,000 in auditor costs for one year.46 

Additionally, we have learned from public comments, including our roundtables on 

implementation of the internal control reporting provisions,47 that while companies incur 

increased internal costs in the first year of compliance as well due to "deferred maintenance" 

items(~, documentation, remediation, etc.), these costs may decrease in the second year. 

Therefore, postponing the auditor costs until the second year would help non-accelerated filers 

46 Estimates of costs savings are from highest: (1) Foley and Lardner Survey 
http://www.foley.com/files/tbl s31Publications/FileUpload 137/2777 /2005%20Cost%20of%20Being%20Public%20 
Final. pdf) which estimates that the increase in audit fees from 2003 to 2004 for the S&P Small cap was $475,000; 
(2) FEI Survey (http://www2 .fei.org/404 survey 3 21 05.cfrn) which estimates 2005 auditor attestation fees for 
non-accelerated filers of$393,333 (a decline of -12 .8% from 2004); and (3) CRA Survey 
(http://www.s-oxintemalcont:rolinfo.com/pdfs/CRA III .pdD total audit costs are estimated for companies with 
market capitalization below $125 million to be between $312,800 in year 1 and $206,700 in year two (based on the 
percent oftotal audit costs as a percent of total Section 404 fees from Table 1 in the study and multiplied by the total 
Section 404 fees estimated for this category of companies.) The Commission has not independently verified the 
reliability or accuracy of these survey data. 

47 Materials related to the Commission's 2005 Roundtable Discussion on Implementation oflntemal Control 
Reporting Provisions and 2006 Roundtable on Second-year Experiences with Internal Control Reporting and 
Auditing Provisions, including the archived roundtable broadcasts, are available at 
http://www.sec.gov/spotlightlsoxcomp.htm. 
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smooth the significant cost spike that many accelerated filers have experienced in the first year 

of compliance. 

We think that benefits of the proposed transition for newly public companies include the 

following : 

• companies that are going public would be able to concentrate on their initial 

securities offering without the additional burden of becoming subject to the 

Section 404 requirements soon after the offering; 

• newly public companies would be able to prepare their first annual report without 

the additional burden of having to comply with the Section 404 requirements at 

the same time; 

• the quality of newly public companies' first compliance efforts may improve due 

to the additional time that the companies would have to prepare to satisfy the 

Section 404 requirements; and 

• the proposed transition period would eliminate any incentive that the current rules 

may create for a company that plans to go public to time its initial public offering 

to defer compliance with the Section 404 requirements for as long as possible 

after the offering. 

B. Costs 

Under the proposals, investors in companies that are non-accelerated filers will have to 

wait longer to review an attestation report by the companies' auditor on management's 

assessment of internal control over financial reporting. The proposals may create a risk that, 

without the auditor' s attestation to management's assessment process, some issuers may 

conclude that the company's internal control over financial reporting is effective without 
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conducting an assessment that is as thorough, careful and as appropriate to the issuers' 

circumstances as they would conduct if the auditor were involved. 

Another potential cost in the form of increased litigation risk may be created by the 

proposed phasing-in of the auditor's attestation report on management's assessment if, in year 

one, management concludes that the company's internal control over financial reporting is 

effective, but the auditor comes to a contrary conclusion the following year, thereby calling into 

question management's earlier conclusion. We have tried to mitigate that risk by proposing that 

the management report be furnished to, rather than filed with, the Commission in the first year of 

compliance. 

A potential cost of the proposed transition for newly public companies is that investors 

may be subject to uncertainty as to the effectiveness of a newly public company's internal 

control over financial reporting for a longer period of time than under current requirements. 

We request comment on the costs and benefits of the proposed extension and 

amendments to the internal control over financial reporting requirements, including any costs 

and benefits that we have not identified but that we should consider. 

VI. Consideration of Impact on the Economy, Burden on Competition and Promotion of 
Efficiency, Competition and Capital Formation 

For purposes of the Small Business Regulatory Enforcement Fairness Act of 1996, or 

"SBREFA,"48 we solicit data to determine whether the proposals constitute a "major" 

rule. Under SBREF A, a rule is considered "major" where, if adopted, it results or is 

likely to result in: 

• An annual effect on the economy of $100 million or more (either in the form of an 
increase or a decrease); 

48 5 U.S.C. 801 et seq . 
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• A major increase in costs or prices for consumers or individual industries; or 

• Significant adverse effects on competition, investment or innovation. 

We request comment on the potential impact of the proposals on the economy on an 

annual basis. Commenters are requested to provide empirical data and other factual support for 

their views if possible. Section 23(a)(2) of the Exchange Act49 also requires us, when adopting 

rules under the Exchange Act, to consider the impact that any new rule would have on 

competition. In addition, Section 23(a)(2) prohibits us from adopting any rule that would impose 

a burden on competition not necessary or appropriate in furtherance of the purposes of the 

Exchange Act. 

We expect the proposed extension of compliance dates, if adopted, to increase efficiency 

and enhance capital formation, and thereby benefit investors, by providing more time for non­

accelerated filers to prepare for compliance with the Section 404 requirements and affording 

these filers the opportunity to consider implementation guidance that is specifically tailored to 

smaller public companies. We further expect a more gradual phase-in of the management 

assessment and auditor attestation report requirements over a two-year period, rather than 

requiring non-accelerated filers to fully comply with both requirements in their first compliance 

year, to make the implementation process more efficient and less costly for non-accelerated 

filers . It is possible that a competitive impact could result from the differing treatment of non­

accelerated filers and larger companies that already have been complying with the Section 404 

requirements, but we do not expect that the proposals will have any measurable effect on 

competition. 

49 15 U.S.C. 78w(a). 
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The proposed transition period for newly public companies should increase efficiency 

and enhance capital formation by enabling these companies to concentrate on the initial 

securities offering process, if they are becoming subject to the Exchange Act reporting 

requirements by virtue of a public securities offering, and to prepare their first annual reports 

without the additional burden of complying with the Section 404 requirements. The provision of 

additional time for newly public companies to prepare for compliance with the internal control 

over financial reporting requirements may lead to increased quality of the companies ' initial 

compliance efforts. 

In addition, the current requirements might provide an incentive for private companies to 

time their public offerings so as to maximize the length of time that they will have after going 

public before having to comply with the Section 404 requirements. The proposal to allow newly 

public companies to defer compliance with these requirements until they file their second annual 

report with the Commission would eliminate this incentive. This would enhance capital 

formation by allowing companies to time their offerings to raise the most capital rather than to 

avoid a compliance requirement. In reducing regulatory burdens for newly public companies, 

we may also increase the attractiveness of the U.S. markets to foreign companies. 

We solicit public comment that will assist us in assessing the impact that the proposals 

could have on competition, efficiency and capital formation. 

VII. Initial Regulatory Flexibility Analysis 

This Initial Regulatory Flexibility Analysis ("IRF A") has been prepared in accordance 

with the Regulatory Flexibility Act.50 This IRFA relates to proposed amendments to extend the 

compliance dates applicable to non-accelerated filers for certain internal control over financial 

50 5 U.S.C. 603 . 
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reporting requirements in Rules 13a-14, 15d-14, 13a-15 and 15d-15 under the Securities 

Exchange Act of 1934, Items 308(a) and (b) ofRegulations S-K and S-B, Rule 2-02(f) of 

Regulation S-X, Item 15 ofForm 20-F and General Instruction B of Form 40-F. These 

amendments require Exchange Act reporting companies, other than registered investment 

companies, to include in their annual reports a report of management on the company's internal 

control over financial reporting. These amendments also require the registered public accounting 

firm that issues an audit report on the company's financial statements to attest to, and report on, 

management's assessment. 

Non-accelerated filers currently are scheduled to begin to comply with the management's 

assessment and auditor attestation report requirements for their first fiscal year ending on or after 

July 15, 2007. We propose to extend this compliance date with respect to the management's 

assessment portion of these requirements for five months, so that a non-accelerated filer would 

begin including a report by management on the company's internal control over financial 

reporting in the annual report that it files for its first fiscal year ending on or after December 15, 

2007. Furthermore, we propose to extend the compliance date with respect to the auditor 

attestation report portion of these requirements so that a non-accelerated filer would need to 

begin including an auditor's attestation report on management's assessment of the company's 

internal control over financial reporting in the annual report that it files for its first fiscal year 

ending on or after December 15, 2008. 

This IRF A also relates to a proposed transition period for compliance with the internal 

control over financial reporting requirements by newly public companies. Under the proposed 

amendments, a newly public company would not need to comply with our internal control over 

financial reporting requirements until after it has been subject to the reporting requirements of 
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Section 13(a) or 15(d) of the Exchange Act for at least 12 months, and has filed at least one 

annual report with the Commission. 

A. Reasons for the Proposed Action 

The Commission and the PCAOB plan a series of actions that will result in the issuance 

of new guidance to aid companies and auditors in performing their evaluations of internal control 

over financial reporting. The proposed extension is designed to afford non-accelerated filers 

additional time to consider this planned guidance and the new guidance for smaller companies 

regarding application of the COSO Framework. The proposed transition period for newly public 

companies would eliminate the need for a public company with the Section 404 requirements in 

the first annual report that it files with the Commission. 

B. Objectives 

The proposed amendments aim to further the goals of the Sarbanes-Oxley Act to enhance 

the quality of public company disclosure concerning the company' s internal control over 

financial reporting and increase investor confidence in the financial markets. 

C. Legal Basis 

We are issuing the proposals under the authority set forth in Sections 12, 13, 15 and 23 of 

the Exchange Act. 

D. Small Entities Subject to the Proposed Revisions 

The proposed changes would affect some issuers that are small entities. Exchange Act 

Rule 0-1 0( a)51 defines an issuer, other than an investment company, to be a "small business" or 

"small organization" if it had total assets of $5 million or less on the last day of its most recent 

fiscal year. We estimate that there are approximately 2,500 issuers, other than registered 

51 17 CFR240.0-10(a). 
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investment companies, that may be considered small entities. The proposed extensions would 

apply to any small entity that is subject to Exchange Act reporting requirements . 

E. Reporting, Recordkeeping, and other Compliance Requirements 

The proposed compliance date extensions would alleviate reporting and compliance 

burdens by postponing the date by which non-accelerated filers with a fiscal year end between 

July 15, 2007 and December 15, 2007 must begin to comply with the internal control over 

financial reporting requirements, and by eliminating the requirement for all non-accelerated filers 

that they must include an auditor's report on internal control over financial reporting in their 

annual report during their initial year of compliance with the internal control over financial 

reporting requirements. 

The proposed transition for newly public companies also would alleviate reporting and 

compliance burdens. We are concerned that requiring a newly public company and its auditor to 

complete the management report and auditor attestation report on the effectiveness of the 

company's internal control over financial reporting within the same timeframe that it is preparing 

its first annual report might impose undue burdens on this process. In addition, we are concerned 

that the requirement that a newly public company must begin to comply with the Section 404 

requirements in the first annual report that it files could affect a company' s decision to undertake 

an initial public offering or to list a class of its securities on a U.S. exchange or a company's 

timing decisions with regard to such an offering or listing. 

F. Duplicative, Overlapping, or Conflicting Federal Rules 

The internal control over financial reporting requirements, as they apply to any small 

entities, do not duplicate, overlap, or conflict with other federal rules. 
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G. Significant Alternatives 

The Regulatory Flexibility Act directs us to consider alternatives that would accomplish 

our stated objectives, while minimizing any significant adverse impact on small entities. In 

connection with the proposed extension, we considered the following alternatives: 

• Establishing different compliance or reporting requirements or timetables that take 

into account the resources available to small entities; 

• Clarifying, consolidating or simplifying compliance and reporting requirements under 

the rules for small entities; 

• Using performance rather than design standards; and 

• Exempting small entities from all or part of the requirements. 

We are not proposing a complete and permanent exemption for small entities from 

coverage of the Section 404 requirements. However, the proposed amendments would establish 

a different compliance and reporting timetable for small entities and provide additional time for 

newly public companies to prepare to comply with the internal control over financial reporting 

requirements . We believe that the proposed amendments would promote the primary goal of 

enhancing the quality of reporting and increasing investor confidence in the fairness and integrity 

of the securities markets. The proposed extensions are designed to provide companies that are 

non-accelerated filers with sufficient time to consider any guidance issued by us and <;>ther 

entities, such as COSO, before planning and conducting their internal control assessments, and to 

consider the revisions to Auditing Standard No. 2 that we expect to be issued by the PCAOB and 

approved by the Commission. The proposed amendments, our forthcoming management 

guidance, and the revisions to Auditing Standard No.2 should make implementation of the 
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internal control reporting requirements more effective and efficient for non-accelerated filers and 

newly public companies. 

H. Solicitation of Comments 

We encourage the submission of comments with respect to any aspect of this Initial 

Regulatory Flexibility Analysis. In particular, we request comments regarding: 

• the number of small entity issuers that may be affected by the proposed extension; 

• the existence or nature of the potential impact of the proposed extension on small entity 

issuers discussed in the analysis; and 

• how to quantify the impact of the proposed extension. 

Commenters are asked to describe the nature of any impact and provide empirical data 

supporting the extent of the impact. Such comments will be considered in the preparation of the 

Final Regulatory Flexibility Analysis, if the proposed revisions are adopted, and will be placed in 

the same public file as comments on the proposed amendments themselves. 

VIII. Statutory Authority and Text of the Amendments 

The amendments described in this release are being proposed under the authority set forth 

in Sections 12, 13, 15 and 23 ofthe Exchange Act. 

List of Subjects 

17 CFR Part 210 

Accountants, Accounting, Reporting and recordkeeping requirements, Securities. 

17 CFR Part 228 

Reporting and recordkeeping requirements, Securities, Small businesses. 

17 CFR Parts 229, 240 and 249 

Reporting and recordkeeping requirements, Securities. 
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TEXT OF AMENDMENTS 

For the reasons set out in the preamble, the Commission proposes to amend title 17, 

chapter II, of the Code of Federal Regulations as follows: 

PART 210- FORM AND CONTENT OF AND REQUIREMENTS FOR FINANCIAL 
STATEMENTS, SECURITIES ACT OF 1933, SECURITIES EXCHANGE ACT OF 1934, 
PUBLIC UTILITY HOLDING COMPANY ACT OF 1935, INVESTMENT COMPANY 
ACT OF 1940, INVESTMENT ADVISERS ACT OF 1940, AND ENERGY POLICY AND 
CONSERVATION ACT OF 1975 

1. The authority citation for Part 210 continues to read, in part, as follows: 

Authority: 15 U.S.C. 77f, 77g, 77h, 77j, 77s, 77z-2, 77z-3, 77aa(25), 77aa(26), 78c, 78j-1, 781, 

78m, 78n, 78o(d), 78q, 78u-5, 78w(a), 7811, 78mrn, 79e(b), 79k(a), 79n, 79t(a), 80a-8, 80a-20, 

80a-29, 80a-30, 80a-31, 80a-37(a), 80b-3, 80b-11, 7202 and 7262 et ~,unless otherwise noted. 

2. Section 21 0.2-02T is amended by: 

a. redesignating existing paragraph (b) as paragraph (c). 

b. revising newly redesignated paragraph (c). 

b. adding new paragraph (b). 

The addition and revision read as follows: 

§210.2-02T 

(a) 

(b) 

Accountants' reports and attestation reports on management's assessment of 
internal control over financial reporting. 

* * * 

The requirements of Section 21 0.2-02(f) shall not apply to a registered public 

accounting firm that issues or prepares an accountant's report that is included in 

an annual report filed by a registrant that is neither a "large accelerated filer" nor 

an "accelerated filer," as those terms are defined in §240.12b-2 of this chapter, for 

a fiscal year ending on or after December 15, 2007 but before December 15, 

2008. 
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(c) This temporary section will expire on June 30, 2009. 

* * * * * 

PART 228 - INTEGRA TED DISCLOSURE SYSTEM FOR SMALL BUSINESS ISSUERS 

3. The authority citation for Part 228 continues to read, in part, as fo llows: 

Authority: 15 U.S .C. 77e, 77f, 77g, 77h, 77j , 77k, 77s, 77z-2, 77z-3, 77aa(25), 77aa(26), 

77ddd, 77eee, 77ggg, 77hhh, 77jjj , 77nnn, 77sss, 781, 78m, 78n, 78o, 78u-5, 78w, 78il, 78mm, 

80a-8, 80a-29, 80a-30, 80a-37, 80b-11 , 7201 et ~'and 18 U. S.C. 1350, unless otherwise noted. 

* * * * * 

4. Section 228.308 is amended by: 

a. adding an "s" to the word "instruction" in the descriptive heading at the end of the 

Section. 

b. redesignating the existing instruction to Item 308 as Instruction 2. 

c. adding new Instruction 1. 

d. adding Section 228.308T after Section 228.308. 

The additions read as follows: 

§228.308 (Item 308) Internal control over financial reporting. 

* * * * * 

1. A small business issuer need not comply with paragraphs (a), (b) and (c) of this Item 

until it previously has been required to file an annual report pursuant to section 13(a) or 15(d) of 

the Act (15 U.S .C. 78m or 78o(d)). 

* * * * * 

§228.308T (Item 308T) Internal control over financial reporting. 
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Note to Item 308T: This is a special temporary section that applies only to an annual 

report filed by the small business issuer for a fiscal year ending on or after December 15, 2007 

but before December 15, 2008. 

(a) Management's annual report on internal control over financial reporting. Provide a 

report of management on the small business issuer's internal control over financial reporting (as 

defined in §240.13a-15(f) or §240.15d-15(f) ofthis chapter). This report shall not be deemed to 

be filed for purposes of Section 18 of the Exchange Act or otherwise subject to the liabilities of 

that section, unless the small business issuer specifically states that the report is to be considered 

"filed" under the Exchange Act or incorporates it by reference into a filing under the Securities 

Act or the Exchange Act. The report must contain: 

(1) A statement ofmanagement's responsibility for establishing and maintaining adequate 

internal control over financial reporting for the small business issuer; 

(2) A statement identifying the framework used by management to evaluate the effectiveness 

of the small business issuer's internal control over financial reporting as required by paragraph 

(c) of §240.13a-15 or §240.15d-15 ofthis chapter; and 

(3) Management's assessment ofthe effectiveness ofthe small business issuer' s internal 

control over financial reporting as of the end of the registrant's most recent fiscal year, including 

a statement as to whether or not internal control over financial reporting is effective. This 

discussion must include disclosure of any material weakness in the small business issuer's 

internal control over financial reporting identified by management. Management is not 

permitted to conclude that the small business issuer's internal control over financial reporting is 

effective if there are one or more material weaknesses in the small business issuer's internal 

control over financial reporting. 
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(b) Changes in internal control over financial reporting. Disclose any change in the small 

business issuer' s internal control over financial reporting identified in connection with the 

evaluation required by paragraph (d) of §240.13a-15 or §240.15d-15 of this chapter that occurred 

during the small business issuer's last fiscal quarter (the registrant's fourth fiscal quarter in the 

case of an annual report) that has materially affected, or is reasonably likely to materially affect, 

the small business issuer's internal control over financial reporting. 

Instructions to paragraphs (a) and (b) ofltem 308T 

1. A small business issuer need not comply with paragraphs (a) and (b) of this Item until 

it previously has been required to file an annual report pursuant to section 13( a) or 15( d) of the 

Act (15 U.S.C. 78m or 78o(d)). 

2. The small business issuer must maintain evidential matter, including documentation to 

provide reasonable support for management's assessment ofthe effectiveness of the small 

business issuer' s internal control over financial reporting. 

(c) This temporary Item 308T, and accompanying note and instructions, will expire on 

June 30, 2009. 

* * * * * 

PART 229- STANDARD INSTRUCTIONS FOR FILING FORMS UNDER 
SECURITIES ACT OF 1933, SECURITIES EXCHANGE ACT OF 1934 AND ENERGY 
POLICY AND CONSERVATION ACT OF 1975- REGULATION S-K 

5. The authority citation for Part 229 continues to read, in part, as follows : 

Authority: 15 U.S.C. 77e, 77f, 77g, 77h, 77j, 77k, 77s, 77z-2, 77z-3, 77aa(25), 77aa(26), 

77ddd, 77eee, 77ggg, 77hhh, 77iii, 77jjj, 77nnn, 77sss, 78c, 78i, 78j, 781, 78m, 78n, 78o, 78u-5, 

78w, 7811, 78mm, 79e, 79j, 79n, 79t, 80a-8, 80a-9, 80a-20, 80a-29, 80a-30, 80a-31(c), 80a-37, 

80a-38(a), 80a-39, 80b-11 and 7201 et seq.; and 18 U.S.C. 1350, unless otherwise noted. 
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6. Section 229.308 is amended by: 

a. adding an "s" to the word "instruction" in the descriptive heading at the end of the 

section. 

b. redesignating the existing instruction to Item 308 as Instruction 2. 

c. adding new Instruction 1. 

d. adding section 229.308T after section 229.308. 

The additions read as follows: 

§229.308 (Item 308) Internal control over financial reporting. 

* * * * * 

1. A registrant need not comply with paragraphs (a), (b) and (c) of this Item until it 

previously has been required to file an annual report pursuant to section 13(a) or 15(d) of the Act 

(15 U.S.C. 78m or 78o(d)). 

* * * * * 

§229.308T (Item 308T) Internal control over financial reporting. 

Note to Item 308T: This is a special temporary section that applies only to a registrant 

that is neither a "large accelerated filer" nor an "accelerated filer" as those terms are defined in 

§240.12b-2 ofthis chapter and only with respect to an annual report filed by the registrant for a 

fiscal year ending on or after December 15, 2007 but before December 15, 2008. 

(a) Management's annual report on internal control over financial reporting. Provide a 

report of management on the registrant's internal control over fmancial reporting (as defined in 

§240.13a-15(f) or §240.15d-15(f) ofthis chapter). This report shall not be deemed to be filed for 

purposes of Section 18 of the Exchange Act or otherwise subject to the liabilities ofthat section, 

unless the registrant specifically states that the report is to be considered "filed" under the 
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Exchange Act or incorporates it by reference into a filing under the Securities Act or the 

Exchange Act. The report must contain: 

(1) A statement of management's responsibility for establishing and maintaining adequate 

internal control over financial reporting for the registrant; 

(2) A statement identifying the framework used by management to evaluate the effectiveness 

of the registrant's internal control over financial reporting as required by paragraph (c) of 

§240.13a-15 or §240.15d-15 ofthis chapter; and 

(3) Management's assessment ofthe effectiveness of the registrant's internal control over 

financial reporting as of the end ofthe registrant's most recent fiscal year, including a statement 

as to whether or not internal control over financial reporting is effective. This discussion must 

include disclosure of any material weakness in the registrant's internal control over financial 

reporting identified by management. Management is not permitted to conclude that the 

registrant's internal control over financial reporting is effective if there are one or more material 

weaknesses in the registrant's internal control over financial reporting. 

(b) Changes in internal control over financial reporting. Disclose any change in the 

registrant's internal control over financial reporting identified in connection with the evaluation 

required by paragraph (d) of §240.13a-15 or §240.15d-15 of this chapter that occurred during the 

registrant's last fiscal quarter (the registrant's fourth fiscal quarter in the case of an annual report) 

that has materially affected, or is reasonably likely to materially affect, the registrant's internal 

control over financial reporting. 

Instructions to paragraphs (a) and (b) ofltem 308T 
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1. A registrant need not comply with paragraphs (a) and (b) of this Item until it 

previously has been required to file an annual report pursuant to section 13(a) or 15(d) of the Act 

(15 U.S.C. 78m or 78o(d)). 

2. The registrant must maintain evidential matter, including documentation to provide 

reasonable support for management's assessment of the effectiveness of the registrant's internal 

control over financial reporting. 

(c) This temporary Item 308T, and accompanying note and instructions, will expire on 

June 30, 2009. 

* * * * * 

PART 240- GENERAL RULES AND REGULATIONS, SECURITIES EXCHANGE 
ACT OF 1934 

7. The authority citation for Part 240 continues to read, in part, as follows : 

Authority: 15 U.S.C. 77c, 77d, 77g, 77j, 77s, 77z-2, 77z-3, 77eee, 77ggg, 77nnn, 77sss, 

77ttt, 78c, 78d, 78e, 78f, 78g, 78i, 78j, 78j-1, 78k, 78k-1, 781, 78m, 78n, 78o, 78p, 78q, 78s, 78u-

5, 78w, 78x, 7811, 78mm, 79q, 79t, 80a-20, 80a-23, 80a-29, 80a-37, 80b-3, 80b-4, 80b-11 and 

7201 et ~and 18 U.S .C. 1350, unless otherwise noted. 

* * * * * 

8. Section 240.13a-14 is amended by adding a sentence at the end of paragraph (a). 

The addition reads as follows: 

(a)* * * The principal executive and principal financial officers of an issuer may omit 

the portion of the introductory language in paragraph 4 as well as language in paragraph 4(b) of 

the certification that refers to the certifying officers' responsibility for designing, establishing 

and maintaining internal control over financial reporting for the issuer until the issuer becomes 
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subject to the internal control over financial reporting requirements in §240.13a-15 or 240.15d-

15 of this chapter. 

* * * * * 

9. 

(c) and (d). 

Section 240.13a-15 is amended by revising the first sentences in both paragraphs 

The revisions read as follows: 

§240.13a-15 Controls and procedures. 

* * * * * 

(c) The management of each such issuer that previously has been required to file an 

annual report pursuant to section 13(a) or 15(d) of the Act (15 U.S.C. 78m(a) or 78o(d)), other 

than an investment company registered under section 8 of the Investment Company Act of 1940, 

must evaluate, with the participation of the issuer's principal executive and principal financial 

officers, or persons performing similar functions, the effectiveness, as of the end of each fiscal 

year, of the issuer's internal control over financial reporting. * * * 

(d) The management of each such issuer that previously has been required to file an 

annual report pursuant to section 13(a) or 15(d) of the Act (15 U.S.C. 78m(a) or 78o(d), other 

than an investment company registered under section 8 ofthe Investment Company Act of 1940, 

must evaluate, with the participation of the issuer's principal executive and principal financial 

officers, or persons performing similar functions, any change in the issuer's internal control over 

financial reporting, that occurred during each of the issuer's fiscal quarters, or fiscal year in the 

case of a foreign private issuer, that has materially affected, or is reasonably likely to materially 

affect, the issuer' s internal control over financial reporting. * * * 

* * * * * 
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10. Section 240.15d-14 is amended by adding a sentence at the end of paragraph (a). 

The addition reads as follows: 

(a)* * * The principal executive and principal financial officers of an issuer may omit 

the portion of the introductory language in paragraph 4 as well as language in paragraph 4(b) of 

the certification that refers to the certifying officers' responsibility for designing, establishing 

and maintaining internal control over financial reporting for the issuer until the issuer becomes 

subject to the internal control over financial reporting requirements in §240.13a-15 or 240.15d-

15 of this chapter. 

* * * * * 

11. 

(c) and (d). 

Section 240.15d-15 is amended by revising the first sentences of both paragraphs 

The revisions read as follows: 

§240.15d-15 Controls and procedures. 

* * * * * 

(c) The management of each such issuer that previously has been required to file an 

annual report pursuant to section 13(a) or 15(d) of the Act (15 U.S.C. 78m(a) or 78o(d)), other 

than an investment company registered under section 8 of the Investment Company Act of 1940, 

must evaluate, with the participation of the issuer's principal executive and principal financial 

officers, or persons performing similar functions, the effectiveness, as of the end of each fiscal 

year, of the issuer's internal control over financial reporting. * * * 

(d) The management of each such issuer that previously has been required to file an 

annual report pursuant to section 13(a) or 15(d) of the Act (15 U.S.C. 78m(a) or 78o(d)), other 
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than an investment company registered under section 8 of the Investment Company Act of 1940, 

must evaluate, with the participation of the issuer's principal executive and principal financial 

officers, or persons performing similar functions, any change in the issuer' s internal control over 

financial reporting, that occurred during each of the issuer's fiscal quarters, or fiscal year in the 

case of a foreign private issuer, that has materially affected, or is reasonably likely to materially 

affect, the issuer' s internal control over financial reporting. * * * 

* * * * * 

PART 249- FORMS, SECURITIES EXCHANGE ACT OF 1934 

12. The authority citation for Part 249 continues to read, in part, as follows: 

Authority: 15 U.S. C. 78a et seq. and 7201 et ~; and 18 U.S.C. 1350, unless otherwise 

noted. 

* * * * * 

13. Form 1 0-KSB (referenced in §249 .31 Ob) is amended by adding temporary Item 
8A(T) to Part II after Item 8A. 

The addition reads as follows: 

Note: The text of Form 10-KSB does not, and this amendment will not, appear in 
the Code of Federal Regulations. 

Form 10-KSB 

* * * * * 

PART II 

* * * * * 

Item 8A(T). Controls and procedures. 
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(a) Furnish the information required by Items 307 and 308T ofRegulation S-B (17 CFR 

228.307 and 228 .308T) with respect to an annual report that the small business issuer is required 

to file for a fiscal year ending on or after December 15,2007 but before December 15, 2008. 

(b) This temporary Item 8A(T) will expire on June 30, 2009. 

* * * * * 

14. Form 10-K (referenced in §249.310) is amended by adding temporary Item 9A(T) 
to Part II following Item 9A. 

The addition reads as follows : 

Note: The text of Form 10-K does not, and this amendment will not, appear in the 
Code of Federal Regulations. 

Form 10-K 

* * * * * 

PART II 

* * * * * 

Item 9A(T). Controls and procedures. 

(a) If the registrant is neither a large accelerated filer nor an accelerated filer as those 

terms are defined in §240.12b-2 of this chapter, furnish the information required by Items 307 

and 308T of Regulation S-K (17 CFR 229.307 and 229.308T) with respect to an annual report 

that the registrant is required to file for a fiscal year ending on or after December 15, 2007 but 

before December 15, 2008. 

(b) This temporary Item 9A(T) will expire on June 30, 2009. 

* * * * * 

15. Form 20-F (referenced in §249.220£), Part II, is amended by: 
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a. adding an "s" to the word "Instruction" in the descriptive heading at the end of Item 

15. 

b. redesignating the existing Instruction to Item 15 as Instruction 2. 

c. adding new Instruction 1 to Item 15. 

d. revising Item 15T. 

The additions and revision read as follows. 

Note: The text of Form 20-F does not, and this amendment will not, appear in the 
Code of Federal Regulations. 

FORM20-F 

* * * * * 

PART II 

* * * * * 

Item 15. Controls and Procedures. 

* * * * * 

1. An issuer need not comply with paragraphs (b), (c) and (d) of this Item until it 

previously has been required to file an annual report pursuant to Section 13(a) or 15(d) of the Act 

(15 U.S.C. 78m(a) or 78o(d)). 

* * * * * 

Item 1ST. Controls and Procedures. 

Note to Item 15T: This is a special temporary section that applies instead ofltem 15 only 

to: (1) an issuer that is an "accelerated filer," but not a "large accelerated filer," as those terms 

are defined in §240.12b-2 of this chapter and only with respect to an annual report that the issuer 

is required to file for a fiscal year ending on or after July 15,2006 but before July 15, 2007; or 
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(2) an issuer that is neither a "large accelerated filer" or an "accelerated filer" as those 

terms are defined in §240.12b-2 of this chapter and only with respect to an annual report that the 

issuer is required to file for a fiscal year ending on or after December 15, 2007 but before 

December 15, 2008 . 

(a) Disclosure Controls and Procedures. Where the Form is being used as an annual 

report filed under section 13(a) or 15(d) of the Exchange Act, disclose the conclusions of the 

issuer's principal executive and principal financial officers, or persons performing similar 

functions, regarding the effectiveness of the issuer's disclosure controls and procedures (as 

defined in 17 CFR 240.13a-15(e) or 240.15d-15(e)) as ofthe end ofthe period covered by the 

report, based on the evaluation of these controls and procedures required by paragraph (b) of 17 

CFR 240.13a-15 or 240.15d-15 . 

(b) Management's annual report on internal control over financial reporting. Where the 

Form is being used as an annual report filed under section 13(a) or 15(d) of the Exchange Act, 

provide a report of management on the issuer's internal control over financial reporting (as 

defined in §240.13a-15(f) or 240.15d-15(f) of this chapter). The report shall not be deemed to be 

filed for purposes of section 18 of the Exchange Act or otherwise subject to the liabilities of that 

section, unless the issuer specifically states that the report is to be considered "filed" under the 

Exchange Act or incorporates it by reference into a filing under the Securities Act or the 

Exchange Act. The report must contain: 

(1) A statement of management's responsibility for establishing and maintaining 

adequate internal control over financial reporting for the issuer; 
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(2) A statement identifying the framework used by management to evaluate the 

effectiveness of the issuer's internal control over financial reporting as required by paragraph (c) 

of §240.13a-15 or 240.15d-15 of this chapter; and 

(3) Management's assessment of the effectiveness of the issuer's internal control over 

financial reporting as of the end of the issuer's most recent fiscal year, including a statement as 

to whether or not internal control over financial reporting is effective. This discussion must 

include disclosure of any material weakness in the issuer's internal control over financial 

reporting identified by management. Management is not permitted to conclude that the issuer's 

internal control over financial reporting is effective if there are one or more material weaknesses 

in the issuer' s internal control over financial reporting. 

(c) Changes in internal control over financial reporting. Disclose any change in the 

issuer's internal control over financial reporting identified in connection with the evaluation 

required by paragraph (d) of §240.13a-15 or 240.15d-15 of this chapter that occurred during the 

period covered by the annual report that has materially affected, or is reasonably likely to 

materially affect, the issuer's internal control over financial reporting. 

Instructions to Item 15T 

1. An issuer need only comply with paragraphs (b) and (c) of this Item until it previously 

has been required to file an annual report pursuant to section 13(a) or 15(d) of the Act (15 U.S.C. 

78m(a) or 78o(d)). 

2. The registrant must maintain evidential matter, including documentation to provide 

reasonable support for management's assessment of the effectiveness of the issuer's internal 

control over financial reporting. 
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(d) This temporary Item 15T, and accompanying note and instructions, will expire on 

June 30, 2009. 

* * * * * 

16. Form 40-F (referenced in §249.240f) is amended by revising the "Instructions to 

paragraphs (b), (c), (d) and (e) of General Instruction B.(6)" as follows: 

a. redesignating existing Instruction 1 as Instruction 2. 

b. redesignating existing Instruction 2T as Instruction 3T. 

c. adding Instruction 1. 

d. revising newly redesignated Instruction 3T. 

The addition and revision read as follows: 

Note: The text of Form 40-F does not, and this amendment will not, appear in 
the Code of Federal Regulations. 

FORM40-F 

* * * * * 

GENERAL INSTRUCTIONS 

* * * * * 

B. Information To Be Filed on this Form 

* * * * * 

(6) * * * 

* * * * * 

1. An issuer need not comply with paragraphs (c), (d) and (e) of this Item until it 

previously has been required to file an annual report pursuant to the requirements of section 

13(a) or 15(d) ofthe Act (15 U.S.C. 78m(a) or 78o(d)). 
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2. The issuer must maintain evidential matter, including documentation, to provide 

reasonable support for management's assessment of the effectiveness of the issuer's internal 

control over financial reporting. 

3T. Paragraph (d) of this General Instruction B.6 does not apply to: (1) an issuer that is 

an "accelerated filer," but not a "large accelerated filer," as those terms are defined in §240.12b-

2 of this chapter and only with respect to an annual report that the issuer is required to file for a 

fiscal year ending on or after July 15,2006 but before July 15, 2007; or (2) an issuer that is 

neither a "large accelerated filer" or an "accelerated filer," as those terms are defined in Rule 

12b-2 of this chapter, with respect to an annual report that the issuer is required to file for a fiscal 

year ending on or after December 15,2007 but before December 15,2008. Management 's report 

on internal control over financial reporting that is included in an annual report filed by the type 

of issuer and within the period set forth in (1) or (2) above in this Instruction 3T shall not be 

deemed to be filed for purposes of Section 18 of the Exchange Act or otherwise subject to the 

liabilities of that section, unless the issuer specifically states that the report is to be considered 

"filed" under the Exchange Act or incorporates it by reference into a filing under the Securities 

Act or the Exchange Act. 

This temporary Instruction 3T will expire on June 30, 2009. 

By the Commission. 

August 9, 2006 

* * * * * 
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UNITED STATES OF AMERICA 
Before the 

SECURITIES AND EXCHANGE COMMISSION 

In the Matter of 

Corpas Investments, Inc., 
Paving Stone Corp., and 
Wastech, Inc. 

File No. 500-1 

AUG 0 9 2006 

ORDER OF SUSPENSION 
OF TRADING 

It appears to the Securities and Exchange Commission that there is a lack of current 
and accurate information concerning the securities of Corp as Investments, Inc. (n/k/a Corp as 
Holdings, Inc.) because it has not filed any periodic reports since the period ended September 
30,2001. 

It appears to the Securities and Exchange Commission that there is a lack of current 
and accurate information concerning the securities of Paving Stone Corp. (f/k/a Royal 
Acquisition Inc.) because it has not filed any periodic reports since the period ended 
September 30, 2003. 

It appears to the Securities and Exchange Commission that there is a lack of current 
and accurate information concerning the securities ofWastech, Inc. because it has not filed 
any periodic reports since the period ended March 31, 2003. 

Therefore, IT IS ORDERED, pursuant to Section 12(k) of the Securities Exchange 
Act of 1934, that trading in the above-listed companies is suspended for the period from 
9:30a.m. EST on August 9, 2006, through 11:59 p.m. EST on August 22, 2006. 

By the Commission. 

/JtuA~~ 
Nancy M. Morris 
Secretary 



UNITED STATES OF AMERICA 
Before the 

SECURITIES AND EXCHANGE COMMISSION 

August 9, 2006 

ADMINISTRATIVE PROCEEDING 
File No. 3-12390 

In the Matter of 

Bilogic, Inc., 
Corpas Investments, Inc., 
DT Solutions, Inc., 
Global A, Inc., 
Paving Stone Corp., 
Wastech, Inc., and 
Webcatalyst, Inc., 

Respondents. 

I. 

ORDER INSTITUTING 
ADMINISTRATIVE PROCEEDINGS 
AND NOTICE OF HEARING PURSUANT 
TO SECTION 120) OF THE 
SECURITIES EXCHANGE ACT OF 1934 

The Securities and Exchange Commission ("Commission") deems it necessary and 
appropriate for the protection of investors that public administrative proceedings be, and 
hereby are, instituted pursuant to Section 12(j) of the Securities Exchange Act of 1934 
("Exchange Act"). 

II. 

After an investigation, the Division of Enforcement alleges that: 

A. RESPONDENTS 

1. Bilogic, Inc. (CIK No. 1119687) is a void Delaware corporation located in 
Charleston, South Carolina, with a class of equity securities registered with the Commission 
pursuant to Exchange Act Section 12(g). Bilogic is delinquent in its periodic filings with the 
Commission, having not filed any periodic reports since it filed a Form 1 0-QSB for the 
period ended June 30, 2001. Bilogic's stock is not publicly quoted or traded. 

2. Corpas Investments, Inc. (nlk/a Corpas Holdings, Inc.) (CIK No. 1085781) is 
a suspended Oklahoma corporation located in Atlanta, Georgia, with a class of equity 
securities registered pursuant to Exchange Act Section 12(g). Corpas is delinquent in its 
periodic filings with the Commission, having not filed any periodic reports since it filed a 



Form 10-QSB for the period ended September 30, 2001. The Chief Executive Officer of 
Corp as has served as counsel or escrow agent for all of Corp as's co-respondents. As of 
August 1, 2006, Corpas's common stock (symbol CPHG) was quoted on the Pink Sheets, had 
three market makers, and was eligible for the piggyback exemption of Exchange Act Rule 
15c2-11(f)(3). 

3. DT Solutions, Inc. (CIK No. 1117369) is a void Delaware corporation located 
in Atlanta, Georgia, with a class of equity securities registered with the Commission pursuant 
to Exchange Act Section 12(g). DT Solutions is delinquent in its periodic filings with the 
Commission, having not filed any periodic reports since it filed a F onn 1 0-QSB for the 
period ended September 30, 2001. DT Solutions' stock is not publicly quoted or traded. 

4. Global A, Inc. (CIK No. 824768) is a void Delaware corporation located in 
Tucker, Georgia, with a class of equity securities registered with the Commission pursuant to 
Exchange Act Section 12(g). Global A is delinquent in its periodic filings with the 
Commission, having not filed any periodic reports since filing its Form 1 0-QSB for the 
period ended September 30, 1998. Global A's stock is not publicly quoted or traded. 

5. Paving Stone Corp. (CIK No. 1109749) (f/k/a Royal Acquisition Inc. , CIK 
No. 11 00517) is a defaulted Nevada corporation located in Coral Springs, Florida, with a 
class of equity securities registered with the Commission pursuant to Exchange Act Section 
12(g). Paving Stone is delinquent in its periodic filings with the Commission, having not 
filed any periodic reports since it filed a Form 1 0-QSB for the period ended September 30, 
2003. As of August 1, 2006, Paving Stone's common stock (symbol PVNG) was quoted on 
the Pink Sheets, had eleven market makers, and was eligible for the piggyback exemption of 
Exchange Act Rule 15c2-11(f)(3). 

6. Wastech, Inc . (CIK No. 868074) is a suspended Oklahoma corporation 
located in Charleston, South Carolina, with a class of equity securities registered with the 
Commission pursuant to Exchange Act Section 12(g). Wastech is delinquent in its periodic 
filings with the Commission, having not filed any periodic reports since filing a Form 10-
QSB for the period ended March 31, 2003. As of August 1, 2006, Wastech's stock (symbol 
WTCH) was quoted on the Pink Sheets, had fifteen market makers and was eligible for the 
piggyback exemption of Exchange Act Rule 15c2-11(f)(3). 

7. Webcatalyst, Inc. (CIK No. 1047551) is a Georgia corporation located in 
Norcross, Georgia with a class of equity securities registered with the Commission pursuant 
to Exchange Act Section 12(g). Webcatalyst is delinquent in its periodic filings with the 
Commission, having not filed any periodic reports since filing its Form 1 0-QSB for the 
period ended September 30, 2000. As of August 1, 2006, Webcatalyst's stock (symbol 
WBCL) was traded on the over-the-counter markets. 

B. DELINQUENT PERIODIC FILINGS 

8. The Respondents are delinquent in their periodic filings with the Commission 
(see Chart of Delinquent Filings, attached hereto as Appendix 1), having repeatedly failed to 
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meet their obligations to file timely periodic reports , and either failed to heed delinquency 
letters sent to their last known addresses by the Division of Corporation Finance requesting 
compliance with their periodic filing obligations, or failed to furnish the Commission with a 
current address, as required by Commission rules. 

9. Exchange Act Section 13(a) and the rules promulgated thereunder require 
issuers of securities registered pursuant to Exchange Act Section 12 to file with the 
Commission current and accurate information in periodic reports, even if the registration is 
voluntary under Section 12(g). Specifically, Rule 13a-1 requires issuers to file annual reports 
(Forms 10-K or 10-KSB), and Rule 13a-13 requires issuers to file quarterly reports (Forms 
1 0-Q or 1 0-QSB). 

10. As a result of their failure to file required periodic filings, Respondents failed 
to comply with Exchange Act Section 13(a) and Rules 13a-1 and 13a-13 thereunder. 

III. 

In view of the allegations made by the Division of Enforcement, the Commission 
deems it necessary and appropriate for the protection of investors that public administrative 
proceedings be instituted to determine: 

A. Whether the allegations contained in Section II of this Order are true, and to 
afford the Respondents an opportunity to establish any defenses to such allegations; and 

B. Whether it is necessary and appropriate for the protection of investors to 
suspend for a period not exceeding twelve months or to revoke the registrations of each class 
of securities registered pursuant to Exchange Act Section 12 of the Respondents identified in 
Section II. 

IV. 

IT IS HEREBY ORDERED that a public hearing for the purpose of taking evidence 
on the questions set forth in Section III hereof shall be convened at a time and place to be 
fixed, and before an Administrative Law Judge to be designated by further order as provided 
by Rule 110 of the Commission's Rules ofPractice [17 C.F.R. § 201.110]. 

IT IS HEREBY FURTHER ORDERED that each Respondent shall file an Answer to 
the allegations contained in this Order within ten ( 1 0) days after service of this Order, as 
provided by Rule 220(b) ofthe Commission's Rules ofPractice [17 C.F.R . § 201.220(b)). 

If any Respondent fails to file the directed Answer, or fails to appear at a hearing after 
being duly notified, that Respondent may be deemed in default and the proceedings may be 
determined against it upon consideration of this Order, the allegations of which may be 
deemed to be true as provided by Rules 155(a), 220(f), 221 (f), and 310 of the Commission's 
Rules ofPractice [17 C.F.R. §§ 201.155(a), 201.220(£), 201.221(£), and 201.310]. 
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This Order shall be served forthwith upon each Respondent personally, by certified or 
registered mail, or by any other means permitted by the Commission's Rules of Practice. 

IT IS FURTHER ORDERED that the Administrative Law Judge shall issue an initial 
decision no later than 120 days from the date of service of this Order, pursuant to Rule 
360(a)(2) of the Commission's Rules ofPractice [17 C.F.R. § 201.360(a)(2)]. 

In the absence of an appropriate waiver, no officer or employee of the Commission 
engaged in the performance of investigative or prosecuting functions in this or any factually 
related proceeding will be permitted to participate or advise in the decision of this matter, 
except as witness or counsel in proceedings held pursuant to notice. Since this proceeding is 
not "rule making" within the meaning of Section 551 of the Administrative Procedure Act, it 
is not deemed subject to the provisions of Section 553 delaying the effective date of any final 
Commission action. 

By the Commission. 

Attachment 
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Appendix 1 
Chart of Delinquent Filings 

In the Matter of Bilogic, Inc., et al. 

Months 
Form Period Date Delinquent 

Company Name Type Ended Due Date Received (rounded up) 

Bilogic, Inc. 

10-QSB 09/30/01 11 /14/01 Not filed 57 

10-KSB 12/31 /01 04/01/02 Not filed 52 

10-QSB 03/31 /02 05/15/02 Not filed 51 

/0-QSB 06/30/02 08/14/02 Not filed 48 

10-QSB 09/30/02 11 /14/02 Not filed 45 

10-KSB 12/31 /02 03/31 /03 Not filed 41 

10-QSB 03/31 /03 05/15/03 Not filed 39 

10-QSB 06/30/03 08/14/03 Not filed 36 

10-QSB 09/30/03 11 /14/03 Not filed 33 

10-KSB 12/31 /03 03/30/04 Not fi led 29 

10-QSB 03/31 /04 05/17/04 Not filed 27 

10-QSB 06/30/04 08/16/04 Not filed 24 

10-QSB 09/30/04 11 /15/04 Not fil ed 21 

10-KSB 12/31 /04 03/31 /05 Not filed 17 

10-QSB 03/31 /05 05/16/05 Not fil ed 15 

10-QSB 06/30/05 08/15/05 Not fil ed 12 

10-QSB 09/30/05 11 /14/05 Not fil ed 9 

10-KSB 12/31 /05 03/31 /06 Not fil ed 5 

10-QSB 03/31 /06 05/15/06 Not fil ed 3 

Total Filings Delinquent 19 

Corpas Investments, Inc. 

10-KSB 12/31 /01 04/01 /02 Not fil ed 52 

10-QSB 03/31 /02 05/15/02 Not filed 51 

10-QSB 06/30/02 08/14/02 Not filed 48 

10-QSB 09/30/02 11 /14/02 Not filed 45 

10-KSB 12/31 /02 03/31/03 Not fi led 41 

10-QSB 03/31 /03 05/15/03 Not filed 39 

10-QSB 06/30/03 08/14/03 Not filed 36 

10-QSB 09/30/03 11 /14/03 Not filed 33 

10-KSB 12/31/03 03/30/04 Not fil ed 29 
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Months 
Form Period Date Delinquent 

Company Name Type Ended Due Date Received (rounded up) 

10-QSB 03/31 /04 05/17/04 Not filed 27 

10-QSB 06/30/04 08/16/04 Not filed 24 

10-QSB 09/30/04 11/15/04 Not filed 21 

10-KSB 12/31 /04 03/31 /05 Not filed 17 

10-QSB 03/31 /05 05/16/05 Not filed 15 

10-QSB 06/30/05 08/15/05 Not filed 12 

10-QSB 09/30/05 11/14/05 Not filed 9 

10-KSB 12/31/05 03/31/06 Not filed 5 

10-QSB 03/31/06 05/15/06 Not filed 3 

Total Filings Del inquent 18 

DT Solutions, Inc. 

10-KSB 12/31 /01 04/01 /02 Not filed 52 

10-QSB 03/31 /02 05/15/02 Not filed 51 

10-QSB 06/30/02 08/14/02 Not filed 48 

10-QSB 09/30/02 11 /14/02 Not filed 45 

10-KSB 12/31/02 03/31/03 Not fi led 41 

10-QSB 03/31/03 05/15/03 Not fi led 39 

10-QSB 06/30/03 08/14/03 Not filed 36 

10-QSB 09/30/03 11 /14/03 Not fi led 33 

10-KSB 12/3 1/03 03/30/04 Not fi led 29 

10-QSB 03/31/04 05/17/04 Not filed 27 

10-QSB 06/30/04 08/16/04 Not fi led 24 

10-QSB 09/30/04 11 /15/04 Not filed 21 

10-KSB 12/31 /04 03/31/05 Not filed 17 

10-QSB 03/31/05 05/16/05 Not fi led 15 

10-QSB 06/30/05 08/15/05 Not fi led 12 

10-QSB 09/30/05 11 /14/05 Not filed 9 

10-KSB 12/31/05 03/31/06 Not filed 5 

10-QSB 03/31/06 05/15/06 Not fi led 3 

Total Filings Delinquent 18 
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Months 

Form Period Date Delinquent 

Company Name Type Ended Due Date Received (rounded up) 

Global A, Inc. 

10-KSB 12/31/98 03/31/99 Not fil ed 89 

10-QSB 03/31 /99 05/17/99 Not filed 87 

10-QSB 06/30/99 08/16/99 Not filed 84 

10-QSB 09/30/99 11 /15/99 Not fil ed 81 

10-KSB 12/31 /99 03/30/00 Not fi led 77 

10-QSB 03/31 /00 05/15/00 Not filed 75 

10-QSB 06/30/00 08/14/00 Not fi led 72 

10-QSB 09/30/00 11 /14/00 Not fil ed 69 

10-KSB 12/3 1/00 04/02/01 Not filed 64 

10-QSB 03/31/01 05/14/01 Not filed 63 

10-QSB 06/30/01 08/14/01 Not filed 60 

10-QSB 09/30/01 11 /14/01 Not filed 57 

10-KSB 12/31 /01 04/01 /02 Not filed 52 

10-QSB 03/31/02 05/15/02 Not filed 51 

10-QSB 06/30/02 08/14/02 Not filed 48 

10-QSB 09/30/02 11 /14/02 Not filed 45 

10-KSB 12/31/02 03/31/03 Not fil ed 41 

10-QSB 03/31/03 05/15/03 Not filed 39 

10-QSB 06/30/03 08/14/03 Not fil ed 36 

10-QSB 09/30/03 11 /14/03 Not fil ed 33 

10-KSB 12/31/03 03/30/04 Not fil ed 29 

10-QSB 03/3 1/04 05/17/04 Not fil ed 27 

10-QSB 06/30/04 08/16/04 Not fil ed 24 

10-QSB 09/30/04 11 /15/04 Not fil ed 21 

10-KSB 12/31 /04 03/31/05 Not fil ed 17 

10-QSB 03/31/05 05/16/05 Not filed 15 

10-QSB 06/30/05 08/15/05 Not fil ed 12 

10-QSB 09/30/05 11 /14/05 Not filed 9 

10-KSB 12/31/05 03/31/06 Not filed 5 

10-QSB 03/31/06 05/15/06 Not filed 3 

Total Filings Delinquent 30 
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Months 
Form Period Date Delinquent 

Company Name Type Ended Due Date Received (rounded up) 

Paving Stone Corp. 

10-K 12/31/03 03/30/04 Not filed 29 

10-Q 03/31/04 05/17/04 Not fi led 27 

10-Q 06/30/04 08/16/04 Not filed 24 

10-Q 09/30/04 11/15/04 Not .filed 21 

10-K 12/31 /04 03/31/05 Not fi led 17 

10-Q 03/31 /05 05/16/05 Not filed 15 

10-Q 06/30/05 08/15/05 Not filed 9 

10-Q 09/30/05 11 /14/05 Not filed 6 

10-K 12/31 /05 03/31 /06 Not filed 2 

10-Q 03/31 /06 05/15/06 Not filed 0 

Total Filings Delinquent 10 

Wastech, Inc. 

10-QSB 06/30/03 08/14/03 Not filed 36 

10-QSB 09/30/03 11 /14/03 Not filed 33 

10-KSB 12/31 /03 03/30/04 Not fi led 29 

10-QSB 03/31 /04 05/17/04 Not fi led 27 

10-QSB 06/30/04 08/16/04 Not filed 24 

10-QSB 09/30/04 11 /15/04 Not filed 21 

10-KSB 12/31 /04 03/31 /05 Not filed 17 

10-QSB 03/31/05 05/16/05 Not filed 15 

10-QSB 06/30/05 08/15/05 Not filed 12 

10-QSB 09/30/05 11/14/05 Not filed 6 

10-KSB 12/31 /05 03/31 /06 Not filed 2 

10- QSB 03/31 /06 05/15/06 Not filed 0 

Total Filings Delinquent 12 
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Months 
Form Period Date Delinquent 

Company Name Type Ended Due Date Received (rounded up) 

Webcatalyst, Inc. 

10-KSB 12/31 /00 04/02/01 Not filed 64 

10-QSB 03/31 /01 05/15/01 Not fi led 63 

10-QSB 06/30/01 08/14/01 Not filed 60 

10-QSB 09/30/01 11/14/01 Not filed 57 

10-KSB 12/31 /01 04/01 /02 Not fi led 52 

10-QSB 03/31/02 05/15/02 Not filed 51 

10-QSB 06/30/02 08/14/02 Not fi led 48 

10-QSB 09/30/02 11/14/02 Not filed 45 

10-KSB 12/31 /02 03/31 /03 Not filed 41 

10-QSB 03/31 /03 05/15/03 Not filed 39 

10-QSB 06/30/03 08/14/03 Not filed 36 

10-QSB 09/30/03 11 /14/03 Not fi led 33 

10-KSB 12/31 /03 03/30/04 Not filed 29 

10-QSB 03/31 /04 05/17/04 Not fi led 27 

10-QSB 06/30/04 08/16/04 Not filed 24 

10-QSB 09/30/04 11 /15/04 Not fi led 21 

10-KSB 12/31 /04 03/31 /05 Not filed 17 

10-QSB 03/31 /05 05/16/05 Not fi led 15 

10-QSB 06/30/05 08/15/05 Not filed 12 

10-QSB 09/30/05 11/14/05 Not fi led 9 

10-KSB 12/31 /05 03/31 /06 Not filed 5 

10-QSB 03/31 /06 05/15/06 Not fi led 3 

Total Filings Delinquent 22 
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UNITED STATES OF AMERICA 
BEFORE THE 

SECURITIES AND EXCHANGE COMMISSION 

SECURITIES EXCHANGE ACT OF 1934 
Release No. 54308 I August 11, 2006 

ORDER REGARDING ALTERNATIVE NET CAPITAL COMPUTATION FOR 
CITIGROUP GLOBAL MARKETS INC. 

Citigroup Global Marke.ts Inc. ("CGMI"), a broker-dealer registered with the 

Securities and Exchange Commission ("Commission"), has submitted an application to 

the Commission for authorization to use the alternative method of computing net capital 

contained in Appendix E to Rule 15c3-1 (17 CFR 240.15c3-1e) to the Securities 

Exchange Act of 1934 ("Exchange Act"). 

Based on a review of the application that CGMI submitted, the Commission has 

determined that the application meets the requirements of Appendix E. The Commission 

also has determined that Citigroup Inc. , CGMI's ultimate holding company, is in 

compliance with the terms of its undertakings, as provided to the Commission under 

Appendix E. The Commission, therefore, finds that approval of the application is 

appropriate in the public interest or for the protection of investors . 



Accordingly, 

IT IS ORDERED, under paragraph (a)(7) ofRule 15c3-l (17 CFR 240.15c3-l) to 

the Exchange Act, that CGMI may calculate net capital using the market risk standards of 

Appendix E to compute a deduction for market risk on some or all of its positions, 

instead of the provisions of paragraphs ( c )(2)(vi) and ( c )(2)(vii) of Rule 15c3-l. 

By the Commission. 

Nancy M. Morris 
Secretary 
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UNITED STATES OF.AMERICA 
BEFORE THE 

SECURITIES AND EXCHANGE COMMISSION 

INVESTMENT COMPANY ACT OF 1940 
Release No. 27446 I August 18, 2006 

In the Matter of 

AMERICAN INTERNATIONAL GROUP, INC. 
AIG EQUITY SALES CORP. 
AIG GLOBAL INVESTMENT CORP. 
70 Pine Street 
New York, NY 10270 

AIG ANNUITY INSURANCE COMPANY 
AMERICAN GENERAL DISTRIBUTORS, INC. 
THE VARIABLE ANNUITY LIFE INSURANCE 

COMPANY 
2929 Allen Parkway, L4-01 
Houston, TX 77019 

AIG LIFE INSURANCE COMPANY 
One ALICO Plaza 
600 King Street 
Wilmington, DE 19801 

AIG SUNAMERICA ASSET MANAGEMENT CORP. 
AIG SUN AMERICA CAPITAL SERVICES, INC. 
Harborside Financial Center 
3200 Plaza 5 
Jersey City, NJ 07311-4992 

AIG SUN AMERICA LIFE ASSURANCE COMPANY 
1999 A venue of the Stars 
Los Angeles, CA 90067 

AMERICAN GENERAL EQUITY SERVICES CORP. 
AMERICAN GENERAL LIFE INSURANCE COMPANY : 
2727 Allen Parkway 
Houston, TX 77019 

AMERICAN INTERNATIONAL LIFE ASSURANCE 
COMPANY OF NEW YORK 

80 Pine Street 
New York, NY 10005 

/ 
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BRAZOS CAPITAL MANAGEMENT, L.P. 
5949 Sherry Lane, Suite 1600 
Dallas, TX 75225 

FIRST SUN AMERICA LIFE INSURANCE COMPANY 
733 Third A venue, 41

h Floor 
New York, NY 10017 

THE UNITED STATES LIFE INSURANCE COMPANY 
IN THE CITY OF NEW YORK 

830 Third A venue 
New York, NY 10022 

(812-13259) 

ORDER PURSUANT TO SECTION 9(c) OF THE INVESTMENT COMPANY ACT 
OF 1940 EXTENDING A TEMPORARY EXEMPTION FROM SECTION 9(a) OF 
THE ACT 

American International Group, Inc. ("AIG"), et al., filed an application on February 10, 
2006, requesting temporary and permanent orders under section 9( c) of the Investment 
Company Act of 1940 ("Act") exempting applicants and any other company of which 
AIG is or hereafter becomes an affiliated person (together, "Covered Persons") from 
section 9(a) of the Act solely with respect to a securities-related injunction entered by the 
U.S . District Court for the Southern District ofNew York on or about February 21 , 2006 
(the "AIG Injunction"). 

On February 21 , 2006, the Commission issued a temporary conditional order exempting 
Covered Persons from section 9(a) of the Act until the Commission took final action on 
the application for a permanent order or, if earlier, August 21 , 2006 (Investment 
Company Act Release No. 27227). 

The Commission has determined that it requires additional time to consider the issuance 
of a permanent order under section 9( c) of the Act. 

Accordingly, 
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IT IS ORDERED, under section 9(c) ofthe Act, that the temporary conditional order is 
extended until the date on which the Commission takes final action on the application for 
a permanent order exempting applicants from· section 9(a) with respect to the AIG 
Injunction or, if earlier, February 21,2007. 

By the Commission. 

/\) {L/i;\.Lt. ~ }fJv(Vvi 

Nancy M. Morris 
Secretary · 



UNITED STATES OF AMERICA 
BEFORE THE 

SECURITIES AND EXCHANGE COMMISSION 
August 22, 2006 

ADMINISTRATIVE PROCEEDING 
FILE NO. 3-12395 

In the Matter of 

Emanuele A. Scarso 

Respondent. 

ORDER INSTITUTING PROCEEDINGS, 
PURSUANT TO SECTION 15(b)(6) 
OF THE SECURITIES EXCHANGE 
ACT OF 1934 

I. 

The Securities and Exchange Commission ("Commission") deems it appropriate 
and in the public interest that public administrative proceedings be, and hereby are, 
instituted pursuant to Section 15(b)(6) of the Securities Exchange Act of 1934 
("Exchange Act") against Respondent Emanuele A. Scarso ("Scarso"). 

II. 

As the result of an investigation, the Division of Enforcement alleges that: 

A. At all times relevant to this proceeding, LCP Capital Corporation ("LCP") 
and Salomon Grey Financial Corporation ("Salomon Grey") were broker-dealers 
registered with the Commission with offices in New York, New York. They were 
members of the National Association of Securities Dealers, Inc. ("NASD"), and engaged 
in a general securities business. 

B. Scarso was employed by LCP as a registered representative from in or about 
November 1998 to in or about October 2000. He was employed as a registered 
representative by Salomon Grey from in or about October 2000 to in or about March of 
2003 . 

C. On October 25, 2005, in the Supreme Court of the State ofNew York, Scarso 
pled guilty to 2 counts of grand larceny in the second degree, New York Penal Law § 
155.40(1), a class C felony. The counts to which Scarso pled guilty alleged, among 
other things, that he defrauded at least 2 investors and obtained money by means of 
materially false and misleading statements. The People of the State ofNew York vs. 
Scarso, Indictment No. 1701-2004. 

D. According to his October 25, 2005 allocution, Scarso pariicipated, while 
employed at LCP and Salomon Grey, in a scheme designed to support and cause 
increases in the prices of certain stocks by manipulative means. He induced his clients 



to buy certain stocks and impeded them from selling the stocks without disclosing that 
he was engaged in market manipulation of the stocks, and that he was being paid cash 
bribes and other compensation to further the manipulation. He induced at least 2 
investors to pay $50,000 each for purchase of the manipulated stocks. 

E. On January 19, 2006, a judgment in the criminal case was entered against 
Scarso . He was sentenced and is currently serving a prison term of 2-6 years. 

III. 

In view ofthe allegations made by the Division of Enforcement, the Commission 
deems it necessary and appropriate in the public interest that public administrative 
proceedings be instituted to determine: 

A. Whether the allegations set forth in Section II hereof are true and to afford 
Scarso the opportunity to establish any defense to such allegations; and 

B. What, if any, remedial action is appropriate in the public interest against 
Scarso pursuant to Section 15(b)(6) ofthe Exchange Act. 

IV. 

IT IS ORDERED that a public hearing for the purpose of taking evidence on the 
questions set forth in Section III hereof shall be convened at a time and place to be fixed, 
and before an Administrative Law Judge to be designated by further order as provided by 
Rule 110 of the Commission's Rules ofPractice, 17 C.F.R. § 201.110. 

IT IS FURTHER ORDERED that Respondent shall file an Answer to the allegations 
contained in this Order within twenty (20) days after service of this Order, as provided by 
Rule 220 of the Commission's Rules ofPractice, 17 C.F.R. § 201.220. 

If Respondent fails to file the directed answer, or fails to appear at a hearing after 
being duly notified, the Respondent may be deemed in default and the proceedings may be 
determined against him upon consideration of this Order, the allegations of which may be 
deemed to be true as provided by Rules 155(a), 220(f), 221(f) and 310 of the Commission's 
Rules ofPractice, 17 C.F.R. §§ 201.155(a), 201.220(£), 221(f) and 201.310. 

This Order shall be served forthwith upon Respondent personally or by certified 
mail. 

IT IS FURTHER ORDERED that the Administrative Law Judge shall issue an 
initial decision no later than 210 days from the date of service of this Order, pursuant to 
Rule 360(a)(2) of the Commission's Rules ofPractice. 

In the absence of an appropriate waiver, no officer or employee of the Commission 
engaged in the performance of investigative or prosecuting functions in this or any factually 



related proceeding will be permitted to participate or advise in the decision of this matter, 
except as witness or counsel in proceedings held pursuant to notice. Since this proceeding is 
not "rule making" within the meaning of Section 551 of the Administrative Procedure Act, it 
is not deemed subject to the provisions of Section 553 delaying the effective date of any 
final Commission action. 

By the Commission. 

Nancy M. Morris 
Secretary 

(4JA.)h . 'P~~ 
By:LJill M. Peterson 

Assistant Secretary 
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UNITED STATES.OF AMERICA Nb ~ fA,~()vJb::ir... .... 
before the T - -" J 

SECURITIES AND EXCHANGE COMMISSION 

SECURITIES EXCHANGE ACT OF 1934 
Release No. 54345 I August 22, 2006 

ACCOUNTING AND AUDITING ENFORCEMENT 
Release No. 2477 I August 22, 2006 

ADMINISTRATIVE PROCEEDING 
File No. 3-12394 

In the Matter of 

MARK J. CORJAY (CPA), 

Respondent. 

I. 

ORDER INSTITUTING ADMINISTRATIVE 
PROCEEDINGS PURSUANT TO RULE 
102(e) OF THE COMMISSION'S RULES OF 
PRACTICE, MAKING FINDINGS, AND 
IMPOSING REMEDIAL SANCTIONS 

The Securities and Exchange Commission ("Commission") deems it appropriate and in the 
public interest that public administrative proceedings be, and hereby are, instituted against Mark J. 
Coljay ("Respondent" or "Coljay'') pursuant to Rule 102(e)(3)(i) of the Commission's Rules of 
Practice.' 

II. 

In anticipation ofthe institution of these proceedings, Respondent has submitted an Offer 
of Settlement (the "Offer"), which the Commission has determined to accept. Solely for the 
purpose of these proceedings and any other proceedings brought by or on behalf of the 
Commission, or to which the Commission is a party, and without admitting or denying the findings 

1 Rule 102(e)(3)(i) provides, in relevant part, that: 

The Commission, with due regard to the public interest and without preliminary hearing, may, by 
order, ... suspend from appearing or practicing before it any ... accountant ... who has been by 
name ... permanently enjoined by any court of competent jurisdiction, by reason of his or her 
misconduct in an action brought by the Commission, from violating or aiding and abetting the 
violation of any provision of the Federal securities laws or of the rules and regulations thereunder. 



herein, except as to the Commission's jurisdiction over him and the subject matter of these 
proceedings, and the findings contained in Section III. 3. below, which are admitted, Respondent 
consents to the entry of this Order Instituting Administrative Proceedings Pursuant to Rule 102(e) 
of the Commission's Rules of Practice, Making Findings, and Imposing Remedial Sanctions 
("Order"), as set forth below. 

III. 

On the basis ofthis Order and Respondent's Offer, the Commission finds that: 

1. Cmjay, age 43, is and has been a certified public accountant ("CPA") 
licensed in the state of Oklahoma. He served as Daisytek International 
Corporation's ("Daisytek") controller from 1994 to 2003. 

2. On May 7, 2003, Daisytek, a Delaware corporation based in Allen, Texas, 
filed a voluntary petition under Chapter 11 ofthe U.S. Bankruptcy Code in 
the U.S. Bankruptcy Court for the Northern District of Texas, Dallas 
Division. Prior to filing for bankruptcy, Daisytek was engaged, in the 
United States and internationally, in the sale and distribution of office 
products and computer supplies. At all relevant times, Daisytek's common 
stock was registered with the Commission pursuant to Section 12(g) of the 
Securities Exchange Act of 1934 ("Exchange Act"), and traded on 
NASDAQ. On March 30, 2004, Daisytek filed a Form 15-12G to deregister 
its common stock. On January 24, 2005, the Commission instituted settled 
cease-and-desist proceedings against Daisytek, in which Daisytek consented 
to the entry of a cease-and-desist order containing findings, which Daisytek 
neither admitted nor denied, that Daisytek had violated Section 17(a) of the 
Securities Act of 1933 ("Securities Act"), and Sections 10(b), 13(a), 
13(b)(2)(A) and 13(b)(2)(B) ofthe Exchange Act and Rules lOb-5 , 12b-20, 
13a-1, 13a-13, and 13b2-1 thereunder. 

3. On August 10, 2006, a finaljudgment was entered against Corjay, 
permanently enjoining him from direct or indirect future violations of 
Section 17(a) of the Securities Act, and Sections 1 O(b) and 13(b)(5) of the 
Exchange Act and Rules lOb-5, 13b2-1, and 13b2-2 thereunder, and aiding 
and abetting violations of Sections 13(a), 13(b)(2)(A), and 13(b)(2)(B) of 
the Exchange Act and Rules 12b-20, 13a-1, 13a-11, and 13a-13 thereunder, 
in the civil action entitled Securities and Exchange Commission v. Mark J. 
Cmjay, et al., Civil Action Number 4:06-CV-311 , in the United States 
District Court for the Northern District of Texas. Corjay was also ordered 
to pay $311,175 in disgorgement of ill-gotten gains from his sales of 
Daisytek stock while participating in the fraud, and $51 ,822 in prejudgment 
interest, but the Commission waived all but $100,000 of that amount and 
did not seek against Corjay a civil penalty based on his sworn financial 
statements. 
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4. The Commission's complaint alleged, among other things, that throughout 
Daisytek's fiscal years 2001 and 2002 (i.e., from April 1, 2000 through 
March 31, 2002), and through Daisytek's second quarter of fiscal year 2003 
(i.e. , through September 30, 2002), Cmjay participated in a scheme through 
which Daisytek managed its earnings by recording non-existent and 
uncollectible receivables, and by improperly accelerating revenue 
recognition. According to the complaint, the scheme involved the improper 
booking as revenue of various rebates associated with inventory Daisytek 
ordered for the sole purpose of meeting its earnings targets. The 
Commission alleged that Corjay booked these receivables with knowledge 
that they were improper. The Commission also alleged in the complaint 
that, as a result of the scheme, Daisytek met unrealistic earnings projections 
by fraudulently inflating its net income. 

IV. 

In view of the foregoing, the Commission deems it appropriate and in the public interest to 
impose the sanction agreed to in Respondent Coijay's Offer. 

Accordingly, it is hereby ORDERED, effective immediately, that: 

A. Respondent is suspended from appearing or practicing before the Commission as 
an accountant. 

B. After five years from the date of this order, Respondent may request that the 
Commission consider his reinstatement by submitting an application (attention: 
Office of the Chief Accountant) to resume appearing or practicing before the 
Commission as: 

1. a preparer or reviewer, or a person responsible for the preparation or 
review, of any public company's financial statements that are filed with 
the Commission. Such an application must satisfy the Commission th;:tt 
Respondent's work in his practice before the Commission will be 
reviewed either by the independent audit committee of the public company 
for which he works or in some other acceptable manner, as long as he 
practices before the Commission in this capacity; and/or 

2. an independent accountant. Such an application must satisfy the 
Commission that: 

(a) Respondent, or the public accountin·g firm with which he is 
associated, is registered with the Public Company Accounting 
Oversight Board ("Board") in accordance with the Sarbanes-Oxley 
Act of 2002, and such registration continues to be effective; 

3 



(b) Respondent, or the registered public accounting firm with which he 
is associated, has been inspected by the Board and that inspection 
did not identify any criticisms of or potential defects in the 
Respondent's or the firm's quality control system that would 
indicate that the Respondent will not receive appropriate 
supervisiOn; 

(c) Respondent has resolved all disciplinary issues with the Board, and 
has complied with all terms and conditions of any sanctions 
imposed by the Board (other than reinstatement by the 
Commission); and 

(d) Respondent acknowledges his responsibility, as long as 
Respondent appears or practices before the Commission as an 
independent accountant, to comply with all requirements of the 
Commission and the Board, including, but not limited to, all 
requirements relating to registration, inspections, concurring 
partner reviews and quality control standards. 

C. The Commission will consider an application by Respondent to resume 
appearing or practicing before the Commission provided that his state CPA license is 
current and he has resolved all other disciplinary issues with the applicable state boards of 
accountancy. However, if state licensure is dependant on reinstatement by the 
Commission, the Commission will consider an application on its other merits. The 
Commission' s review may include consideration of, in addition to the matters referenced 
above, any other matters relating to Respondent's character, integrity, professional conduct, 
or qualifications to appear or practice before the Commission. 

By the Commission. 

Nancy M. Morris 
Secretary 
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UNITED STATES OF AMERICA 
Before the 

SECURITIES AND EXCHANGE COMMISSION 

SECURITIES EXCHANGE ACT OF 1934 
Release No. 54355 I August 23, 2006 

ACCOUNTING AND AUDITING ENFORCEMENT 
Release No. 2478 I August 23, 2006 

ADMINISTRATIVE PROCEEDING 
File No. 3-12396 

In the Matter of 

DENNIS R. STAAL, 

Respondent. 

ORDER INSTITUTING PUBLIC 
ADMINISTRATIVE PROCEEDINGS PURSUANT 
TO RULE 102(e) OF THE COMMISSION'S RULES 
OF PRACTICE, MAKING FINDINGS, AND 
IMPOSING REMEDIAL SANCTIONS 

I. 

The Securities and Exchange Commission ("Commission") deems it appropriate and in the 
public interest that public administrative proceedings be, and hereby are, instituted against Dennis 
R. Staal ("Respondent" or "Staal") pursuant to Rule 102(e)(3)(i) ofthe Commission's Rules of 
Practice.' 

II. 

In anticipation of the institution of these proceedings, Respondent has submitted an Offer 
of Settlement (the "Offer") which the Commission has determined to accept. Solely for the 

Rule 102(e)(3)(i) provides, in relevant part, that: 

The Commission, with due regard to the public interest and without preliminary hearing, 
may, by order, ... suspend from appearing or practicing before it any ... accountant ... 
who has been by name . . . permanently enjoined by any court of competent jurisdiction, by 
reason of his or her misconduct in an action brought by the Commission, from violating or 
aiding and abetting the violation of any provision of the Federal securities laws or of the 
rules and regulations thereunder. 



purpose of these proceedings and any other proceedings brought by or on behalf of the 
Commission, or to which the Commission is a party, and without admitting or denying the findings 
herein, except as to the Commission's jurisdiction over him and the subject matter of these 
proceedings, and the findings contained in Section III. below, which are admitted, Respondent 
consents to the entry of this Order Instituting Administrative Proceedings Pursuant to Rule 102(e) 
of the Commission's Rules of Practice, Making Findings, and hnposing Remedial Sanctions 
("Order"), as set forth below. 

III. 

On the basis ofthis Order and Respondent's Offer, the Commission finds that: 

1. Dennis R. Staal, age 57, is a resident of Chadron, Nebraska. Staal was Stansbury's CFO, 
treasurer, secretary, and a director from January 2000 through October 31,2002. Staal 
received his license to be a certified public accountant ("CPA") in Nebraska in 1972 which 
became inactive in 1978. Staal currently serves as a director of Capco Energy, Inc., a public 
company located in Houston, Texas, but is not otherwise employed. 

2. Stansbury Holdings Corporation is a Utah corporation based in Philadelphia, Pennsylvania. 
Through January 2003, its principal place ofbusiness was in Denver, Colorado. At all 
relevant times, Stansbury purported to be engaged in the mining and processing of 
vermiculite or garnet on properties located in Montana. Stansbury's common stock had been 
registered with the Commission pursuant to Section 12(g) of the Securities Exchange Act of 
1934 ("Exchange Act") since at least 1985. On May 7, 2003, the Commission instituted 
administrative proceedings against Stansbury pursuant to Section 12G) of the Exchange Act. 
On July 14,2003, an order revoking the registration of Stansbury's securities was issued. In 
the Matter of Stansbury Holdings Corporation, Initial Decision Rel. No. 232 (July 14, 2003). 

3. On August 9, 2006, a final judgment was entered against Respondent permanently enjoining 
him from violations of Section 17(a) of the Securities Act of 1933 ("Securities Act"), 
Sections 10(b) and 13(b)(5) of the Exchange Act and Rules 10b-5 and 13b2-1 thereunder and 
from aiding and abetting violations of Sections 13(a) and 13(b)(2) ofthe Exchange Act and 
Rules 12b-20, 13a-1, and 13a-13 thereunder, in civil action S.E.C. v. Stansbury Holdings 
Corporation, et. al. (Civil Action 1:06-cv-00088-REB-BNB, Dist of Colorado). Respondent 
was barred from serving as an officer and director of any public company for five years from 
the date of the court's judgment and ordered to pay a $35,000 civil money penalty. 

4. The Commission's complaint alleged, among other things, that Respondent reviewed, signed 
and approved the Stansbury Holdings Corporation's Form 10-KSB reports for the years 
ended June 30, 2000 and June 30,2001, and the company's Form 10-QSB and Form 10-Q 
reports for the quarters ended March 31, 2000, September 30, 2000, and September 30, 2001. 
For periods ended June 1999 through March 2002, Stansbury, a public mining company 
formerly based in Denver, falsely claimed in its periodic filings and offering documents that 
it held between $19.2 million and $25.5 million in assets. Between 75% and 99% of 
Stansbury's reported assets in each of these periods consisted of Stansbury's rights to mine 
two properties, rights which Stansbury had purchased to extract the mineral vermiculite. 
However, Stansbury did not adjust the values of, or disclose potential losses relating to, these 



purported assets after numerous events demonstrated that the company could not generate 
income from them, including foreclosure actions filed against both properties and 
Stansbury' s own business decision to focus its limited resources on mining a different 
mineral. During the relevant period, Stansbury used its false financial statements to raise 
almost $2 million from investors to fund the company's anticipated activities, but Stansbury 
was never able to commence any significant mining operations. Respondent knew about the 
nature of Stansbury's assets, the foreclosure proceedings, and Stansbury' s change in business 
focus; he was involved in Stansbury's continuing efforts to raise money from investors and 
did not adjust the value of Stansbury's reported assets to reflect the actual value of its limited 
holdings. 

IV. 

In view of the foregoing, the Commission deems it appropriate and in the public interest to 
impose the sanction agreed to in Respondent's Offer. 

Accordingly, it is hereby ORDERED effective immediately, that: 

Staal is suspended from appearing or practicing before the Commission as an accountant. 

By the Commission. 

NOM~~ 
Nancy M. Morris 
Secretary 



SECURITIES AND EXCHANGE COMMISSION 

17 CFR Parts 232, 239, 240, 249, 249b, 269, and 274 

[Release No. 34-54356; File No. S7-14-06] 

RIN 3235-AJ68 

ELECTRONIC FILING OF TRANSFER AGENT FORMS 

AGENCY: Securities and Exchange Commission. 

ACTION: Proposed rule. 

c-~(~~~~ A+lo~;> 
('j "'t- p v. Ff:. c r--'i,~ 

SUMMARY: The Securities and Exchange Commission ("Commission") is proposing to amend the 

rules and forms under Section 17 A of the Securities Exchange Act of 1934 ("Act") to require that 

the forms filed with respect to transfer agent registration, annual reporting, and withdrawal from 

registration be filed with the Commission electronically. The forms would be filed on the 

Commission' s EDGAR database in XML format and would be accessible to Commission staff and 

the public for search and retrieval. The proposed rulemaking would improve the Commission's 

ability to utilize the information reported on the forms in performing its oversight function of 

transfer agent op.erations and to publicly disseminate the information on the forms . 

DATES: Comments should be submitted on or before [Insert 45 days from the qate of publication 

in the Federal Register] . 

ADDRESSES: Comments may be submitted by any of the following methods: 

Electronic Comments: 

• Use the Commission's Internet comment form http:// www.sec.gov/rules/proposed.shtml; or 

• Send an e-mail to rule-comments@sec.gov. Please include File Number S7-14-06 on the 

subject line; or 



• Use the Federal eRulemaking Portal (http://www.regulations.gov). Follow the instructions 

for submitting comments. 

Paper Comments: 

• Send paper comments in triplicate to Nancy M. Morris, Secretary, Securities and Exchange 

Commission, 100 F Street, NE, Washington, DC 20549-1090. 

All submissions should refer to file number S7-14-06. This file number should be included on the 

subject line if e-mail is used. To help us process and review your comments more efficiently, please 

use only one method. The Commission will post all comments on the Commission's Internet Web 

site (http://www.sec.gov/rules/proposed/shtml). Comments are also available for public inspection 

and copying in the Commission's Public Reference Room, 100 F Street NE, Washington, DC 20549. 

All comments received will be posted without change; we do not edit personal identifying 

information from submissions. You should submit only information that you wish to make available 

publicly. 

FOR FURTHER INFORMATION CONTACT: Jerry Carpenter, Assistant Director, or Catherine 

Moore, Special Counsel, Office of Clearance and Settlement, Division of Market Regulation, 

Securities and Exchange Commission, 100 F Street, NE, Washington, DC, 20549-6628 or at (202) 

551-5710. For assistance with technical questions about EDGAR, call the EDGAR Filer Support 

Office at (202) 551-8900. 

SUPPLEMENTARY INFORMATION: 

I. INTRODUCTION 

We propose to require transfer agents to file Form TA-l, Form TA-2, and Form TA-W 

("transfer agent forms") 1 electronically through the Commission's Electronic Data Gathering, 

1 17CFR249b.IOO, lOl,and 102,respectively. 
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Analysis, and Retrieval ("EDGAR") system.2 We have developed a new application in EDGAR 

("EDGARLite") that enables filers to prepare an electronic version of transfer agent forms using a 

commercial software package, Microsoft Info Path 2003 ("MS InfoPath")™, and to submit the forms 

to EDGAR over an Internet connection. 3 Transfer agents would not be required to use the 

EDGARLite application to prepare the forms, although we expect that most would choose to do so. 

An electronic filing system for transfer agent forms would streamline the filing process, 

improve our ability to register and monitor transfer agents, and facilitate the retrieval and public 

dissemination of the data collected on the forms . The proposal would amend Commission rules and 

forms to implement the new filing system: (1) Rules 17 Ac2-1, 17 Ac2-2, and 17 Ac3-1 4 would be 

amended to require that Forms TA-l, T A-2, and TA-W be filed electronically; (2) Regulation S-T, 5 

the Commission's regulation containing the rules for electronic filing in EDGAR, would be amended 

to mandate that Form TA-l, Form TA-2, and Form TA-W be filed electronically in EDGAR; (3) 

Form TA-l, Form TA-2, Form TA-W and the instructions to the forms would be amended to 

accommodate electronic filing, make minor changes to eliminate inconsistencies in the forms, and 

remove outdated instructions or requests for information; and ( 4) Rule 17 Ac2-l and related Form 

TA-l would be amended to require that all registered transfer agents refile electronically in EDGAR 

2 EDGAR is the Commission's computer system for the receipt, acceptance, review, and 
dissemination of documents submitted in electronic format. The term electronic format means the 
computerized format of a document prepared in accordance with the EDGAR Filer Manual. 17 CFR 
232.11. 

3 The application will produce an Extensible Markup Language ("XML") version of the filing with 
all data elements identified through XML tags. A "tag" is an identifier that highlights specific 
information to EDGAR that is in the format required by the EDGAR Filer Manual. 17 CFR 232.11 . 

4 17 CFR 240.17 Ac2-1, 17 Ac2-2, and 17 Ac3-1, respectively. 

17 CFR 232 et seq. 
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as an amended Form T A-1 the information previously filed on their Form TA-l and any 

amendments thereto. 

In order to comply with an electronic filing requirement, transfer agents would need to have 

a computer that meets the system requirements in the EDGAR Filer Manual to prepare and submit 

the forms electronically. Transfer agents would need Internet access and a web browser to download 

the fonns from an EDGAR Web site and transmit the completed forms. Transfer agents would also 

have to apply for and obtain access to EDGAR prior to filing the forms electronically in EDGAR. 

II. BACKGROUND 

A. Transfer Agent Forms 

Section 17 A( c )(1) of the Act requires that an entity that performs the function of a transfer 

agent with respect to a security registered under Section 12 of the Act to register with that entity's 

appropriate regulatory agency ("ARA").6 Depending on the type of entity that is registered as a 

transfer agent, the ARA is either the Comptroller of the Currency, the Board of Governors of the 

Federal Reserve System, the Federal Deposit Insurance Corporation, or the Commission.7 There are 

currently 785 registered transfer agents with 519 registered with the Commission and 266 registered 

with the other ARAs. 

6 15 U.S.C. 78q-l(c)(l). 

7 15 U.S.C. 78c(a)(34)(B). When used with respect to a clearing agency or transfer agent, the term 
"appropriate regulatory agency" means: (i) the Comptroller of the Currency, in the case of a national 
bank or a bank operating under the Code of Law for the District of Columbia, or a subsidiary of any 
such bank; (ii) the Board of Governors of the Federal Reserve System, in the case of a State member 
bank of the Federal Reserve System, a subsidiary thereof, a bank holding company, or a subsidiary of 
a bank holding company which is a bank other than a bank specified in clause (i) or (ii) of this 
subparagraph; (iii) the Federal Deposit Insurance Corporation, in the case of a bank insured by the 
Federal Deposit Insurance Corporation (other than a member of the Federal Reserve System), or a 
subsidiary thereof; and (iv) the Commission in the case of all other clearing agencies and transfer 
agents. 
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There are three transfer agent forms filed with the Commission: (1) Form T A-1, Uniform 

Form for Registration as a Transfer Agent and for Amendment to Registration Pursuant to Section 

17 A of the Securities Exchange Act of 1934; (2) Form TA-2, Form for Reporting Activities of 

Transfer Agents Registered Pursuant to Section 17 A of the Securities Exchange Act of 1934; and (3) 

Form TA-W, Notice ofWithdrawal from Registration as a Transfer Agent. Only transfer agents that 

are registered with the Commission file Form TA-l and Form TA-W with the Commission. All 

transfer agents, however, whether they are registered with the Commission or another ARA, file 

Form T A-2 with the Commission. The Commission uses the information on the transfer agent forms 

to review and approve an entity's application for registration as a transfer agent, maintain current 

information about transfer agents, and monitor the operations performed by and the services 

provided by transfer agents. The information filed on the Form TA-l, Form TA-2, and Form TA-W 

is publicly available. 

Over 1,000 transfer agent forms are filed with the Commission each year. The Commission 

receives new or amended transfer agent registrations on Form TA-l and withdrawals. from 

registration on Form TA-W; however, most of the transfer agent fonns received by the Commission 

are the annual reports filed by transfer agents on Form TA-2, which are required to be filed with the 

Commission during the three month period between January 1 and March 31.8 Although all 

registered transfer agents are required to file a Form TA-2, the Commission receives fewer Forms 

TA-2 than there are registered transfer agents. This may be because some registered transfer agents 

have dissolved without filing a Form TA-W, the paper Form TA-2 was lost or misdirected, or some 

transfer agents are not meeting the Form T A-2 filing requirement. 

8 17 CFR 240.17 Ac2-2 . For the years 2003 through 2005, the Commission received an average of 
1,069 transfer agent forms each year, including 41 Forms T A-1 , 24 7 amended Forms T A-1, 709 
Forms TA-2, 31 amended Forms TA-2, and 39 Forms TA-W. · 
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To facilitate public dissemination of the information, the Commission staff enters basic 

information from the forms into EDGAR, including the name and address of the transfer agent, the 

transfer agent's registration number, and the date the form was filed with the Commission. This data 

is then disseminated on the EDGAR section of Commission' s Web site. 9 In order to view all of the 

information on a form, however, members of the public must request a hard copy of the form from 

the Commission's public reference room or obtain the information from a third party information 

service company for a fee. 

B. Electronic Filing ofTransfer Agent Forms 

The proposed electronic filing system for transfer agent forms would be beneficial for 

transfer agents, investors, and the Commission. This filing system would use the EDGARLite 

application, which was developed to supplement the existing EDGARLink application. 10 In 

EDGARLite, form templates would be completed offline and then transmitted to EDGAR over an 

Internet connection much like EDGARLink. Unlike EDGARLink, however, EDGARLite would 

automatically insert tags for all of the data reported on the form and not just the header information. 

Because all of the data would be in a tagged data format, it could be easi ly searched and sorted for 

purposes of running reports or statistics once it was in the EDGAR database. 

Regulation S-T sets forth the rules governing electronic filing in EDGAR. The EDGAR 

Filer Manual, which is promulgated by the Commission under Rule 301 of Regulation S-T, 11 

provides the instructions and technical requirements for submitting filings to EDGAR. In 

preparation for electronic filing, should the Commission adopt the proposed rule, transfer agents 

9 http://www.sec.gov/edgar.shtml. 

1° For more information about EDGARLink, refer to the EDGAR Filer Manual , Volume II. 

II 17 CFR 232.301. 
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should review Regulation S-T and the relevant portions of the EDGAR Filer Manual, Volume I 

(General Information). 12 In particular, transfer agents should review Section 2.5 of Volume I, which 

provides the EDGAR hardware and software requirements, Section 3 of Volume I, which provides 

instructions on becoming an EDGAR filer, and Section 6 ofVolume I, which provides instructions 

for filing on EDGAR. 

This proposal would require a new section to Volume II (EDGAR Filing) of the EDGAR 

Filer Manual. As with typical changes to the EDGAR Filer Manual, the Commission, in its 

discretion, may post a draft of the new section, but any draft is subject to Commission approval and 

may be revised prior to approval or not approved at all. 13 The new section would provide detailed 

instructions for preparing forms using EDGARLite. In general, filers would create filings using 

EDGARLite by downloading form templates from a Commission Web site and then saving the form 

templates on their computers. Forms would be filled out offline. By bundling the form templates 

with the MS InfoPath™ software, EDGARLite would allow filers to use forms that include data 

validation tools to prevent mistakes. Filers would transmit the forms to EDGAR using the Online 

Forms/XML EDGARLite Web site. 14 There would be no fees charged to transfer agents by the 

Commission in connection with electronic filing of transfer agent forms. 

Under the new electronic filing requirement, each answer provided by the transfer · 

12 Transfer agents may download the latest version of the Filer Manual from the Commission' s Web 
site www.sec.gov under the section "Information for EDGAR Filers." 

13 Any draft of the EDGAR Filer Manual that is posted before Commission approval of potential 
regulatory changes is provided as a service to the filing community to assist filers, agents, and 
software developers prepare for potential changes Commission staff anticipates. The Commission 
retains the right to change any part of the manual before the new system release is made final and the 
posting of the draft manual does not indicate Commission approval of any pending proposed changes 
relating to the potential changes reflected in the draft manual. 

14 https:/ /www .onlineforms.edgarfiling.sec.gov. 
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agent would be formatted as an XML ("Extensible Markup Language") data tag. 15 XML is a 

widely used text format that allows for the flexible use and exchange of data. The 

Commission designed the proposed filing system to use XML data tags so that all of the 

information filed by transfer agents could be used by Commission staff and the public for 

searches, retrievals, and data analysis. To facilitate the filing of the information as XML data 

tags, the Commission developed EDGARLite to provide filers with an easy to use, form-

driven tool that can gather information and convert it to XML. EDGARLite bundles form 

templates created by the Commission with a commercial "off the shelf' software package, 

MS InfoPath.™ Transfer agents would need to have MS InfoPath™ installed on their 

computers in order to use EDGARLite. 

EDGARLite is the first EDGAR application that would require filers to purchase and install a 

specific commercial software package chosen by the Commission. The Commission designed 

EDGARLite to utilize commercial software because it was the most cost-efficient way to allow 

information reported on a relatively small number of forms to be filed on EDGAR as tagged data in 

XML format. It would not be economically feasible for the Commission to develop an EDGAR 

application for transfer agent forms without using commercial software. The Commission evaluated 

several commercial software products and determined that MS InfoPathTM was the only product 

currently available that is suitable for EDGARLite. The Professional Enterprise Edition of 

Microsoft Office includes MS InfoPath.™ Purchased separately, MS InfoPath™ costs 

approximately $200. 

As an alternative to purchasing the software, transfer agents could prepare the forms outside 

of EDGARLite by creating an XML tagged version of the filing as an ASCII document using 

15 A tag is an identifier that highlights specific information to EDGAR that is in the format required 
by the EDGAR Filer Manual. 17 CFR 232.11. 
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technical specifications that would be available on the Commission' s Web site. 16 This filing method 

would require some technical expertise on the part of the filer, and the Commission expects that 

most transfer agents would choose to purchase the software and prepare the forms using 

EDGARLite. 17 As another alternative, transfer agents could hire a third party to prepare and submit 

the electronic forms for them; however, this filing method would likely cost the transfer agent more 

than purchasing the MS InfoPath™ software. 

The Commission is proposing to amend Regulation S-T, Rules 17 Ac2-1, 17 Ac2-2, and 

17 Ac3-1, and Form TA-l, Form TA-2, and Form TA-W to require that all transfer agent forms filed 

with the Commission be filed electronically. 18 Transfer agents would be able to apply for a 

hardship exemption from the electronic filing requirement pursuant to Rule 202 of Regulation S-T. 19 

Rule 202 provides that an electronic filer may apply in writing for a continuing hardship exemption 

if the filing cannot be submitted to the Commission in electronic format without undue burden or 

expense. The Commission determines whether to grant or to deny the application based on whether 

the exemption is appropriate and is consistent with the public interest and the protection of investors. 

The Commission would configure the electronic Form TA-l and Form TA-2 to allow filers 

to designate a form as an amendment to a previous submission. Amended forms would have to be 

16 An ASCII document is an electronic text document that has contents limited to American Standard 
Code for Information Interchange ("ASCII") characters. 17 CFR 232.11. 

17 Third party software developers may also use the technical specifications to create a software 
product to compete with or enhance the EDGARLite application. 

18 A paper copy version of the forms and instructions would be available from the Commission 
Publications Office and on the Commission's Web site for information purposes and for use by 
transfer agents that were granted a hardship exemption from electronic filing under Rule 202 of 
Regulation S-T. 

19 17 CFR 232.202. 
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completed in full pursuant to the instructions on the form. This differs from the current procedure 

where transfer agents complete only their identifying information and the questions for which the 

information has changed. Transfer agents would be able to use as a template for the amended form a 

previously filed electronic form that they had saved. After amending the previously saved filed 

form, they would submit the amended form to EDGAR. 

For the first year of electronic filing only, transfer agents that are registered with the 

Commission would be required to file an amended Form TA-l before they could file a Form TA-2.20 

By so requiring, the Commission would be able to establish a complete and current record of 

registration information for transfer agents registered with the Commission in a single, centralized, 

and searchable database. Form TA-l collects important information regarding transfer agents, such 

as name, address, organizational structure, and control persons. The requirement to file an amended 

Form TA-l when the electronic filing system first becomes effective would make the data previously 

reported on the paper form readily available for Commission use and public dissemination. 

Additionally, the requirement is designed to ensure that transfer agents have a complete electronic 

version of the form to use as a template for future amendments . It would provide an opportunity for 

transfer agents to make sure that their Form TA-l is current and that all amendments to correct 

inaccurate, misleading, or incomplete information are made. Because transfer agents are required to 

maintain a copy of Form TA-l and any amendments to Form TA-l with their records,2 1 they should 

have all the information necessary to complete and electronically file an amended Form T A-1. 

The Commission anticipates that the new filing system would be available prior to January 1, 

2007, provided that the proposed amendments have been adopted and are effective by that date. 

20 Transfer agents registered with an ARA other than the Corrunission do not file Form T A-1 or Form 
TA-W with the Corrunission and accordingly would not be subject to this requirement. 

21 Instruction J.D. to Form TA-l. 
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Accordingly, the Commission anticipates that registered transfer agents will file their Forms TA-2 

for the 2006 reporting period on EDGAR. 

III. PROPOSED AMENDMENTS 

The proposed amendments would make the following changes to Rules 17 Ac2-1, 17 Ac2-2, 

and 17Ac3-1 , Regulation S-T, and to Form TA-1, Forni TA-2, and Form TA-3 and the instructions 

to the forms as well as to Form ID. 

A. Changes to Rules 17 Ac2-1, 17 Ac2-2, and 17 Ac3-1 to require electronic filing 

The proposed amendments would add a paragraph to each ofRules 17Ac2-1, 17Ac2-2, and 

17Ac3-l to require electronic filing of Form TA-l, Form TA-2, and Form TA-W, respectively, on 

the Commission's EDGAR system. The amendments would require transfer agents to file their 

forms according to the instructions on the forms and in the EDGAR Filer Manual. The Commission 

requests the views of commenters on the proposed amendments to require electronic filing of Form 

TA-l, Form TA-2, and Form TA-W. 

B. Amendments to Regulation S-T 

The Commission is proposing to amend Regulation S-T to mandate the submission of the 

transfer agent forms in electronic format. Additionally, the Commission is proposing to amend 

Regulation S-T to exclude the transfer agent forms from the applicability of Rule 104, and Rule 2.01, 

as discussed below. 

I. Rule IOI(a), Mandated Electronic Filing 

Rule 101 (a) of Regulation S-T lists the filings that must be submitted to the Commission in 

electronic format. 22 The proposed rule would amend Rule IOI(a) to mandate that Form TA-l, Form 

TA-2, and Form TA-W be submitted to the Commission in electronic format. 

22 17 CFR 232.10l(a). 
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2. Rule 104, Unofficial PDF copies included in an electronic submission 

Rule 104 of Regulation S-T provides that an electronic submission may include one 

unofficial portable document format ("PDF") copy of each electronic document contained within a 

submission, tagged in the format required by the EDGAR Filer Manual.23 The purpose of this rule is 

to allow filers to provide a copy of their submission in a format that creates a structured, easy to read 

document for public dissemination. 

The electronic transfer agent forms would be structured, tagged data forms that are easy to 

read in the format in which they are submitted, and it would be unnecessary to have a PDF version 

ofthe forms submitted. Therefore, the Commission is proposing to amend Rule 104(a) to exclude 

the transfer agent forms from the applicability of the rule. 

3. Rule 201, Temporary hardship exemption 

Rule 201 of Regulation S-T allows a temporary exemption from mandated electronic filing 

when, due to unanticipated technical difficulties, an electronic filer cannot submit its filing in 

electronic format by the filing date.24 The filer may submit the filing in paper format no later than 

one business day after the filing was to be made with the Commission, and the filer must submit an 

electronic format copy of the form within six business days of filing the paper format document. 

Form TA-l and Form TA-W do not have specified filing dates, and Form TA-2 maybe filed any 

time between January 1 and March 31.25 As a result, the Commission does not believe that there 

would be many cases where transfer agents would need the temporary hardship exemption. 

23 17 CFR 232.104(a). 

24 17 CFR 232.201. 

25 17 CFR 240.17Ac2-2(a). 
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If it is necessary that a transfer agent form be filed with the Commission on a date certain, 

there are two means by which the Commission could adjust the effective or filing date of a transfer 

agent form. First, the Commission has the authority under Section 17 A( c) of the Act to accelerate, 

delay, or postpone the effective date ofForm TA-l and Form TA-W? 6 Second, Rule 13(b) of 

Regulation S-T provides that the Commission may adjust the filing date of an electronic filing, 

which would include Form TA-l, Form TA-2, or Form TA-W, if the filer in good faith attempts to 

file with the Commission in a timely manner but the filing is delayed due to technical difficulties 

beyond the filer' s control.27 Accordingly, the Commission is proposing to amend Rule 201(a) to 

exclude the transfer agent forms from the applicability of Rule 201. 

The Commission requests the views of commenters on the proposed amendments to 

Regulation S-T. 

C. Miscellaneous Amendments 

The Commission is proposing to make the following amendments to the transfer agent rules 

to remove outdated information. 

1. Reference to 17 A(c)(3)(C) in Rule 17 Ac3 -1 

Rule 17 Ac3-1 implements the section of the Act that permits a transfer agent to withdraw 

from registration. The rule currently cites that section as 17A(c)(3)(C) of the Act; however, when 

the Act was amended in 1987, section 17 A(c)(3)(C) was redesignated as 17 A(c)(4).28 The 

Commission is proposing to amend Rule 17 Ac3-1 to reflect the change. 

26 15 U.S .C. 78q-1(c)(2), (c)(4)(A) and (B), and 17 CFR 240.17Ac2-1(a) and 240.17Ac3-1(b). 

27 17 CFR 232.13(b ). The filer must request an adjustment of the filing date, and the Commission or 
its staff, pursuant to delegated authority, may grant the request if it appears that such adjustment is 
appropriate and consistent with the public interest and the protection of investors. 

28 Pub.L. 100-181 (S 1452), § 322(3), 101 Stat 1249, December 4, 1987. 
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2. Deletion of paragraph (c) in Rule 17 Ac2-2 

Paragraph (c) was added to Rule 17Ac2-2 as an amendment in June 2000? 9 The amendment 

changed the end of the annual reporting period for transfer agents from June 30 to December 31 of 

the calendar year. Paragraph (c) was added to Rule 17 Ac2-2 to provide that transfer agents would 

not be required to file the annual report for the period ending June 30, 2000. Because this provision 

is no longer necessary, the Commission is proposing to remove it from the rule. 

3. Revision to rule 17 Ac2-l 

The proposal would integrate the SEC Supplement to Form TA-l into the body of the form 

as Questions 8 through 10. As a result, there would no longer be a separate SEC Supplement. 

Consequently, the Commission is proposing to delete the reference in Rule 17 Ac2-1 to the SEC 

Supplement. 

D. Amendments to Form TA-l, Form T A-2, and Form TA-W 

TA-W: 

Listed below is a summary of the proposed amendments to the forms and instructions. 

1. Amendments to All Forms and Instructions 

The Commission would make the following amendments to Form TA-l, TA-2, and 

1. Amend the instructions to require the forms to be filed electronically in EDGAR. 

11. Replace current instructions regarding how and where to file the forms with 

instructions for filing through EDGAR. 

iii. Amend Question 1 to require information about the filer that is required for 

EDGAR filing. 30 

29 Securities Exchange Act Release No. 42892 (June 2, 2000), 65 FR 36602 (June 9, 2000). 

30 See EDGAR Filer Manual, Volume I (General Infonnation). 
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tv. Amend the forms to allow the transfer agent to include a cover letter or other 

correspondence as an attachment to the form . 

v. Amend the forms and instructions to provide that the forms must be executed with 

an electronic signature pursuant to Rule 302, Signatures, of Regulation S-T.31 

The proposed amendments would also make nonsubstantive format changes to the 

forms to accommodate electronic filing. Such format changes would include drop down data 

blocks that allow the filer to insert additional information to a question (instead of using 

attached sheets, schedules, or supplements), data fields that would be designated as required 

fields, radio buttons that would limit the fil er to specific answers to a question, and hidden 

data fields for questions that would not be applicable to the filer. 32 

2. Amendments to Form T A-1 and Instructions 

1. The instructions would be amended to require a registered transfer agent to file an 

amended Form TA-l in electronic format before it can file a Form TA-2 or Form 

TA-W in electronic format. 

11. A feature would be added to allow the transfer agent to designate a filing as an 

amended filing. The instructions will be amended to reflect this feature. 

iii. Question 2, "Filing Status," would be deleted because the question would be 

moved to the top section of the form. 

31 17 CFR 232.302. Rule 302 provides that a signature to any electronic submission must be 
provided in typed rather than manual format. Each signatory is required to manually sign a signature 
page or other document authenticating, acknowledging, or otherwise adopting his or her signature that 
appears in typed form within the electronic filing before or at the time the electronic fi ling is made. 
Such document must be retained by the filer for a period of five years and shall be furnished to the 
Commission or its staff upon request. 

32 Filers could view the entire form by checking the box at the top of the form that expands the form 
to show all fields. Filers could also print the entire form using this mechanism. 
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IV. Questions 6, "Service Companies Engaged by the Filer," would be amended to 

request the file number of the service company. 

v. Question 7, "Filer Engaged as a Service Company by a Named Transfer Agent," 

would be amended to request the file number of the named transfer agent. 

v1. Form TA-l Supplement, "Control Person Information" for Corporations 

(Schedule A), Partnerships (Schedule B), and Other Entities (Schedule C), would 

be integrated into the form as Questions 8 through 10. 

vii. Form TA-l Supplement, "Control Person Information," would be amended to 

delete Schedule D because Schedule D is a blank sheet that provides additional 

space for responses and would not be necessary in the electronic form. 

viii. Form TA-l Supplement, "Control Person Information" for Corporations 

(Schedule A), Partnerships (Schedule B), and Other Entities (Schedule C), would 

be amended to delete the request for the social security number of control persons. 

This request for information is being deleted because of privacy concerns in light 

of the fact that the forms will be available for public dissemination through 

EDGAR. 

IX. Form TA-l Supplement, "Control Person Information" for Corporations 

(Schedule A), Partnerships (Schedule B), and Other Entities (Schedule C), would 

be amended to delete the ADD, AMEND, and DELETE Columns. Transfer 

agents would instead provide the beginning date of the relationship with the 

control person and the ending date of the relationship. 

x. Instruction II, Special Instructions for Filing and Amending Form TA-l, would be 

amended to reflect that the Financial Industry Number Standard ("FINS") number 
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assigned by The Depository Trust Company ("DTC") is now provided through 

DTC's Web site www.dtc.org for a nominal fee. 

x1. Instruction II.A.4, the instruction regarding marking items as deleted would be 

removed. 

xii. Instruction II.B, Amending Registration, would be revised to provide instructions 

on filing an amended Form TA-l in EDGAR. All required items on the electronic 

form, not just those fields being amended, must be completed. 

xn1. Instruction III, SEC Supplement, Amending the Supplement, would be deleted 

because the supplement would be integrated with the rest of the form. 

3. Amendments to Form TA-2 and Instructions 

1. Question 4, "Number of Items Received for Transfer During the Reporting 

Period," would be amended to add a paragraph (b) to request the number of 

individual securityholder accounts for which the transfer agent maintained master 

securityholder accounts. The purpose of this amendment is to provide 

information as to whether Questions 6-10 are required to be answered under 

Instruction II.B ofForm TA-2. A corresponding change would be made to 

Instruction II.B. 

n. A feature would be added to allow the transfer agent to designate a filing as an 

amended fi ling. The instructions will be amended to reflect this feature. All 

required items on the electronic form, not just those answers that are being 

amended, must be completed. 

4. Amendments to Fmm TA-W and Instructions 

1. Question 7. The reference to "out of proof conditions" would be deleted because 

the Commission no longer uses the term. 

11. Questions 9 and 10. The reference to Schedule B on Form TA-l would be deleted 

because Form TA-l was previously amended and Schedule B no longer requires 
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the referenced information.33 Accordingly, the phrase "each issue shown on 

Schedule B of registrants Form TA-l, as amended," would be deleted and 

replaced with the phrase "each issue for which registrant acted as transfer agent." 

iii. Instruction 1. The reference to "Section 17A(c)(3)(C)" would be revised to 

"Section 17A(c)(4)(B)." 

The Commission requests the views of commenters on the proposed amendments to 

Form TA-l , Form TA-2, and Form TA-W. 

2:. Amendment to Form ID 

The Commission is proposing to amend Form ID, Uniform Application for Access 

Codes to File on EDGAR, to add "transfer agent" to the check-the-box list of applicant types 

(the form currently has boxes for "filer", "filing agent", "trainer", or "individual").34 The 

purpose of this change is to allow the Commission to identify a new filer as a transfer agent 

for purposes of utilizing the special instructions in EDGARLite for theTA forms (for 

example, a TA-2 will be blocked if the transfer agent hasn' t previously filed an electronic 

Form TA-l or amended Form TA-1).35 

The Commission requests the views of commenters on the proposed amendments to 

Form ID. 

IV. REQUEST FOR COMMENT 

33 Securities Exchange Act Release No. 23084 (March 27, 1986), 51 FR 12124 (April 9, 1986). 

34 17 CFR 239.63. 

35
. Transfer agents that have previously filed a transfer agent form with the Commission are currently 

in the system. Only those transfer agents that are filing a transfer agent form with the Commission 
for the first time would be required to complete and file a Form ID. 
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The Commission requests the views of cornmenters on all aspects of the proposed 

amendments, discussed above, to Rules 17 Ac2-1, 17 Ac2-2 , and 17 Ac3-l, Regulation S-T, and to 

Form TA-l, Form TA-2, and Form TA-W and the instructions to the forms under the Act. 

V. PAPERWORK REDUCTION ACT 

Certain provisions of the proposed amendments to the rules and forms contain "collection of 

information requirements" within the meaning of the Paperwork Reduction Act of 1995.36 An 

agency may not conduct or sponsor, and a person is not required to respond to, a collection of 

information unless it displays a currently valid control number. The Commission has submitted the 

revisions to the collection of information to the Office of Management and Budget ("OMB ") for 

review in accordance with 44 U.S.C. 3507 and 5 CFR 1320.11. The titles of the affected 

information forms are Form TA-l (OMB Control Number 3235-0084), Form TA-2 (OMB Control 

Number 3235-0337), and Form TA-W (OMB Control Number 2325-0151).37 

The proposal would require Form TA-l, Form TA-2, and Form TA-W, which are currently 

filed with the Commission in paper form, to be filed electronically on EDGAR. The Commission 

collects this information pursuant to its authority under Section 17 A of the Act and uses the 

36 44 U.S.C. 3501 et ~-

37 The Commission estimates that each year a small number of transfer agents would need to file a 
Form ID (OMB Control Number 3235-0328) with the Commission in order to gain access to 
EDGAR. Form ID is used to request the assignment of access codes to file on EDGAR. Most 
transfer agents would not need to file a Form ID because any transfer agent that has filed at least one 
transfer agent form with the Commission since 2002 has been entered into the EDGAR system by 
the Commission and would not need to file Form ID to file electronically on EDGAR. However, 
registered transfer agents that have not yet filed a transfer agent form with the Commission and new 
registrants would need to File Form ID. 

The Commission estimates that it would receive approximately 80 Forms IDa year under the 
proposed rule. This number fits within the current estimated number of respondents that file a Form 
ID each year because the actual number of Forms ID the Commission receives is less than the 
current estimate. 
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information collected on the forms in determining whether to allow a transfer agent to register or to 

withdraw from registration and also uses the information in monitoring the annual activities of 

transfer agents. The information filed on the Form TA-l, Form TA-2, and Form TA-W is publicly 

available. 

The respondents to the collection of information are the registered transfer agents that file 

Form TA-l , Form TA-2, and Form TA-W with the Commission. Only transfer agents for whom the 

Commission is the ARA file Form TA-l and Form TA-W with the Commission; however, all 

registered transfer agents, whether they are registered with the Commission or another ARA, must 

file the annual Form TA-2 with the Commission. Compliance with the proposed amendments would 

be mandatory. The information required by the proposed amendments would not be kept 

confidential by the Commission. The Commission's regulations that implement Section 17 A of the 

Act are at 17 CFR 200.80 et seq. 

The proposal would modify an existing collection of information by changing the format of a 

required filing from paper to electronic format and would amend the text of the forms and the 

instructions to the forms to conform to the electronic filing requirement. For example, the 

instructions for how and where to file the forms would be amended to require electronic filing on 

EDGAR and the top section of each form would require the transfer agent to provide information 

related to EDGAR filing such as its CIK, filing status, and email address. Also, transfer agents 

would transmit the forms to the Commission electronically instead of completing the forms in paper, 

making three copies, and mailing them to the Commission. The proposal would also amend 

Question 4, "Number of Items Received for Transfer During the Reporting Period," on Form TA-2 

to add a paragraph (b) so that the EDGARLite program could provide a data validation tool with 

respect to Questions 6-10. A transfer agent currently has to calculate the number of individual 
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securityholder accounts for which it maintains master securityholder accounts under Instruction II.B 

of Form TA-2 in order to determine whether it is required to complete Questions 6-1 0. The proposal 

would require this information in Question 4(b) so that the EDGARLite program could highlight for 

the transfer agent whether questions 6-10 should or should not be completed. 

Additionally, the proposal would amend Questions 6 and 7 ofForm TA-l to request the file 

number of a service company and of a named transfer agent instead of the financial industry number 

standards (FINS). The fi le number is an identifying number unique to each registered transfer agent 

and would be more useful to the Commission than the FINS for locating and identifying service 

companies and named transfer agents. Unlike the FINS, the file number of a transfer agent is 

publicly available on EDGAR and it should be just as easy or easier for a transfer agent to locate and 

report the file number of a service company or named transfer agent as it is to locate and report the 

FINS. 

The Commission does not believe the estimated hour burdens for completing Form TA-l, 

Form TA-2, and Form TA-W would change as a result of the proposed amendments because 

completing an electronic form template and submitting it electronically on EDGAR should not take 

longer than completing a paper form and mailing the original and two copies to the Commission. 

The Commission believes, however, that the estimated hour burdens ofF orm T A -1 and for Form 

T A-2 should be increased for the first year to reflect the initial burden associated with filing 

electronically on EDGAR and the initial burden associated with the proposed requirement for each 

transfer agent registered with the Commission to refile the information on its Form T A-1 

electronically as an amended Form TA-l. 

The Commission believes that most transfer agents would incur a one time burden with 

respect to accessing EDGAR and training personnel to install MS InfoPath TM and to use 
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EDGARLite to file electronically. Many transfer agents currently access EDGAR in some capacity, 

such as an issuer, investment advisor, or a third party filer, and the instructions for installing and 

using MS InfoPath™ and EDGARLite would be provided in the EDGAR Filer Manual. Based on 

this, the Commission estimates that the one time burden associated with electronic filing of transfer 

agent forms would be two hours. This increased burden would be incurred with respect to the first 

transfer agent form the transfer agent files with the Commission electronically. For transfer agents 

registered with the Commission, this would be Form TA-l, because the proposal would require 

transfer agents registered with the Commission to file an electronic amended Form TA-l before they 

could file any other transfer agent forms electronically. For all other transfer agents, this would be 

Form TA-2 because that is the only form those transfer agents file with the Commission. 

There are 519 transfer agents registered with the Commission. Accordingly, the increase in 

collection of information burden associated with filing electronically for Form TA-l would be 1038 

hours. There are 266 transfer agents registered with an ARA other than the Commission. 

Accordingly, the collection of information burden associated with filing electronically for Form TA-

2 is 532 hours. 

The Commission believes that the estimated hour burden for Form TA-l would increase for 

the first year of electronic filing because the proposed amendments would require that transfer 

agents registered with the Commission refile the information on Form TA-l electronically in 

EDGAR as an amended Form T A-1. The proposed requirement to refile the registration 

information is designed to ensure that the EDGAR database contains complete and current 

information on all transfer agents registered with the Commission as well as to create a complete 

form for transfer agents to use when they next amend Form TA-l. 

22 



The proposed requirement to file an amended Form TA-l would apply to the 519 transfer 

agents for which the Commission is the ARA and would create a one time collection of information 

burden. The Commission' s current estimate for completing Form TA-l is 2 hours. As stated above, 

the Commission believes that the hour burden for completing the electronic forms is the same as 

completing the paper forms. Accordingly, the Commission estimates that each transfer agent that is 

required to refile the information on Form TA-l wouls need approximately two hours to do so, for 

an increase to the total burden for the first year of 1,03 8 hours. 

Transfer agents that file amended Forms TA-l and TA-2 would be required to complete them 

in full rather than partially as currently required. However, there should not be an additional burden 

with respect to filing amended forms because transfer agents would be able to use the previously 

filed electronic amended Form T A-1 or the previously filed electronic Form TA-2 as a template for 

future amendments and would only need to amend the answers to those questions for which the 

information has become inaccurate, misleading, or incomplete. 

In sum, the proposed amendments would increase the collection of information hour burden 

for Form TA-l by a total of2,076 hours (current estimate of 1,038 hours plus the additional estimate 

of 1,038 hours) and 1,064 hours (current estimate of 532 hours plus the additional estimate of 532 

hours) for Form TA-2 for the first electronic filing only. 38 After the first electronic filing, the 

estimated burden would return to its current level of 1,038 hours for Form TA-l and 532 hours for 

Form TA-2. 

The Commission does not anticipate that the proposed amendments would impose significant 

additional costs for transfer agents. In order to create forms on EDGARLite and to submit forms to 

38 Based on an estimated average administrative labor cost of$31.50 per hour, the Commission ' s 
staff estimates that the total labor cost to the transfer agent industry for complying with the proposed 
amendments would be $98,910. (A total of 3,114 hours (2,076 + 1 ,038) multiplied by a cost of 
$31.50 per hour equals $98,9 1 0.) 
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EDGAR, applicants are required to have a personal computer, internet access, and MS Info Path TM 

software. As noted above, many transfer agents currently fil e electronically in EDGAR in some 

capacity and the Commission believes that as part of their business operations, almost all registered 

transfer agents have personal computers and that many have access to the internet. The cost of the 

MS InfoPath™ software is approximately $200; however, if the transfer agent has already purchased 

Microsoft Office 2000 Professional Enterprise Edition™ it will not need to purchase MS InfoPath.™ 

Accordingly, we estimate that the proposal would cause a cost to each transfer agent of a maximum 

of $200 in the initial year only. Further, if a transfer agent could demonstrate that the electronic 

filing requirement would cause it undue burden or expense, the Commission could grant it a 

continuing hardship exemption from the electronic filing requirement pursuant to Rule 202 of 

Regulation S-T. 

Pursuant to 44 U.S.C. 3506(c)(2)(B), the Commission solicits comments to: 

(1) Evaluate whether the proposed collection of information is necessary for the performance 

of the functions of the agency, including whether the information shall have practical utility; 

(2) Evaluate and provide relevant data regarding the agency' s estimate of the burden of the 

proposed collection of information, including the validity of the methodology and assumptions used; 

(3) Enhance the quality, utility and clarity of the information to be collected; and 

( 4) Minimize the burden of collection of information on those who are to respond, including 

through the use of automated collection techniques or other forms of information technology. 

Persons wishing to submit comments on the collection of information requirements should 

direct them to the following persons: (1) Desk Officer for the Securities and Exchange Commission, 

Office oflnformation and Budget ("OMB"), Room 3208, New Executive Office Building, 

Washington, DC 20503 ; and (2) Nancy M. Morris, Secretary, Securities and Exchange Commission, 
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100 F Street, NE., Washington, DC 20549-1090 with reference to File No. S7- - . OMB is required 

to make a decision concerning the collection of information between 30 and 60 days after 

publication, so a comment to OMB is best assured of having its full effect if OMB receives it within 

30 days of publication. The Commission has submitted the proposed collection of information to 

OMB for approval. Requests for the materials submitted to OMB by the Commission with regard to 

this collection of information should be in writing, refer to File No. S7- - , and be submitted to the 

Securities and Exchange Commission, Records Management, Office of Filings and Information 

Services, 100 F Street, NE., Washington, DC 20549. 

VI. COSTS AND BENEFITS OF THE PROPOSED RULEMAKING 

The Commission is sensitive to the costs and benefits of our proposed rule implementing an 

electronic filing system for transfer agent forms . We believe that the proposed amendments would 

benefit transfer agents and investors by improving the efficiency and quality of the information filed 

with the Commission, which is available to the public. We also believe that the proposed 

amendments would result in certain costs to most transfer agents because they may need to purchase 

computer software and possibly hardware and would need to train personnel to create forms in the 

EDGARLite™ application and to file the forms on EDGAR. The Commission encourages 

commenters to identify, discuss, analyze, and supply relevant data regarding any such costs or 

benefits. 

A. Benefits 

An electronic filing system would improve the efficiency of the filing process for transfer 

agents and would also improve the public dissemination of the information on the forms. The 

electronic filing system would eliminate the burdens associated with the paper forms and the 

possibility of the forms being lost or misdirected. By performing data validation checks, the 
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EDGARLite application would help to ensure that transfer agents fill the forms out completely and 

in the appropriate format. It would also provide transfer agents with email notification that a form 

has been accepted or suspended by the Commission. 

The proposed rule would benefit the public because it would make the information on 

transfer agent forms, which is publicly available information, more easily accessible and available in 

a more timely manner in EDGAR than it currently is through the Commission's public reference 

room. The new system would also improve the Commission's ability to maintain, review, and 

analyze transfer agent forms by collecting and storing all of the information on the forms in a single, 

centralized database. The database would be updated immediately upon the receipt of new filings 

and would help the Commission identify delinquent filers. It would also allow for analytic tools 

such as data aggregation, statistical analysis, and report generation. 

B. Costs 

Transfer agents would incur initial and ongoing costs with respect to the electronic filing 

system. The Commission believes that most of the cost burden would be in terms of initial costs and 

would be in terms of using the electronic filing system. The Commission does not believe that 

transfer agents would incur additional costs in the first year as a result of completing the forms in 

electronic format versus in paper format because, other than amendments to Question 4 of Form TA-

2 to request the number of individual securityholder accounts and to Questions 6 and 7 of Form TA­

l to request the file number of service companies and named transfer agents, the substance of the 

transfer agent forms is not changing. However, transfer agents that are registered with the 

Commission would incur additional costs with respect to completing the forms because they would 

be required to prepare and file an electronic amendment to their original registration on Form TA-l 
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and submit it to EDGAR for the first year of electronic filing before they could submit their annual 

report on Form TA-2. 

In order to file electronic transfer agent forms in EDGAR, transfer agents would need the 

computer system requirements necessary to access EDGAR and would have to train personnel to 

prepare forms using EDGARLite. We believe that most transfer agents currently have the necessary 

computer system requirements as well as access to the Internet as part of their current businesses. 

However, the Commission believes that many transfer agents would choose to purchase MS 

Infopath™ which is needed to view and enter data in EDGARLite forms. 

To estimate the impact of the proposal on transfer agents, the Commission reviewed 

the filings submitted by transfer agents to the Commission and communicated with several 

small and mid-size transfer agents regarding their computer systems, personnel, and 

familiarity with EDGAR. Many transfer agents are entities or are affiliated with entities, 

such as publicly traded companies or investment companies, which submit filings to the 

Commission electronically in EDGAR. These transfer agents have the necessary computer 

system requirements and personnel to file the transfer agent forms in EDGAR, but many do 

not have the MS Info Path TM software necessary to construct forms in EDGARLite. Transfer 

agents that have purchased Microsoft Office 2000 Professional Enterprise Edition™ have 

MS InfoPath™ included as part of their operating system; however, most of these transfer 

agents are not familiar with MS InfoPath™ and would have to train their personnel to use the 

software. Of the transfer agents that do not currently file forms electronically in EDGAR, 

most have the computer system requirements to file in EDGAR, but would need to purchase 

MS InfoPath™, train personnel to construct forms using EDGARLite, and submit forms 

electronically to EDGAR. In addition, some transfer agents may not have the necessary 
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system requirements to file in EDGAR and would need to purchase upgrades to their 

computer systems as well as incur the costs related to purchasing the MS InfoPath™ 

software and training personnel to file forms in EDGAR using EDGARLite. 

From the above information, the Commission estimates that the cost to transfer agents of the 

electronic filing proposal could range from only the cost of training personnel to create forms in 

EDGARLite to the cost of upgrading systems, purchasing MS InfoPathTM and training personnel to 

use the EDGAR system and EDGARLite. The EDGARLite application is designed to be easy to use 

and the MS InfoPath™ software is a relatively low-cost software package that is readily available. 

The EDGAR Filer Manual would provide instructions for installing MS InfoPath™ and for using 

EDGARLite. Based on this, the Commission estimates that any training for personnel with respect 

to electronic filing would be two hours for each registered transfer agent. Additionally, the 

Commission estimates that transfer agents registered with the Commission would require an 

additional two hours to refile the information on Form TA-l as an amended Form TA-l would be 

two hours. The Commission estimates a cost of $31.50 per hour and that the total labor cost to the 

transfer agent industry for complying with the proposed amendments would be $98,910.39 

Alternatively, transfer agents or a third party could prepare the forms without MS InfoPath™ 

by creating an XML tagged version of the filing as an ASCII document using technical 

specifications that would be available on the Commission's public Web site.40 The Commission 

would integrate the XML tags with the form template to create a structured form that is identical to 

the form created in EDGARLite for the purpose of viewing the form in EDGAR. This filing method 

would require some technical expertise on the part of the filer, however. Additionally, transfer 

39 The cost per hour is based on the estimated per hour salary of a senior computer operator using the 
Securities Industry Association ' s Office Salary Data for 2003, adjusted for inflation. 

40 See note 15. 
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agents could hire a third party filer to prepare and submit the forms on their behalf using MS 

InfoPath.™ Third parties generally charge separate fees for preparation and submission of EDGAR 

filings, and they either charge a fee per page of a filing or, for some forms , offer a flat rate per form. 

Based on the published cost structures of some of the larger third party filers , we estimate that the 

cost of hiring a third party filer to fill out a single transfer agent form would be in the range of $150 

to $200. 

The Commission estimates that transfer agents would incur a small amount of ongoing costs 

with respect to the proposed amendments, such as purchasing upgrades to MS Info Path TM software 

and maintaining access to the internet. Additionally, transfer agents would have to have personnel 

that are familiar with the EDGAR system to file Form TA-2 each year and amendments to Form T A­

I whenever the information on the form becomes inaccurate, misleading, or incomplete. 

C. Request for Comment 

The Commission requests data to quantify the costs and the benefits above. The Commission 

seeks estimates of these costs and benefits, as well as any costs and benefits not already described, 

which could result from the adoption of the proposed amendments to Regulation S-T, Rules 17 Ac2-

1, 17 Ac2-2, and 17 Ac3-1 and the proposed amendments to Form TA-l , Form TA-2, and Form TA­

W and the instructions to the forms. Specifically, the Commission requests comments regarding the 

costs related to training personnel to construct forms using EDGARLite and to file in the EDGAR 

system. Additionally, the Commission requests comments regarding the types of systems upgrades 

transfer agents could have to make to their computer systems in order to file electronically in 

EDGAR and the costs of such upgrades. The Commission also requests comments regarding the cost 

related to developing the transfer agent forms without using MS InfoPath™ and the cost related to 

hiring a third party to prepare the forms. Finally, The Commission requests commenters to address 
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whether the proposed amendments to Regulation S-T, Rules 17 Ac2-1, 17 Ac2-2, and 17 Ac3-1 and 

the proposed amendments to Form TA-l, Form TA-2, and Form TA-W and the instructions to the 

forms would generate the anticipated benefits or impose any unanticipated costs on transfer agents 

and the public. 

VII. CONSIDERATION OF THE BURDEN ON COMPETITION, PROMOTION OF 
EFFICIENCY, AND CAPITAL FORMATION 

Section 3(f) of the Act41 requires the Commission, whenever it engages in rulemaking and is 

required to consider or to determine whether an action is necessary or appropriate in the pubic 

interest, to consider whether the action will promote efficiency, competition, and capital formation. 

In addition, Section 23(a)(2) of the Act42 requires the Commission, when promulgating rules under 

the Act, to consider the impact any such rules would have on competition. Section 23(a)(2) further 

provides that the Commission may not adopt a rule that would impose a burden on competition not 

necessary or appropriate in furtherance of the purposes of the Act. 

A transfer agent is any entity that engages on behalf of an issuer of securities or on behalf of 

itself as an issuer of securities in (A) countersigning such securities upon issuance; (B) monitoring 

the issuance of such securities with a view to preventing unauthorized issuance, a function 

commonly performed by a person called a registrar; (C) registering the transfer of such securities; 

(D) exchanging or converting such securities; and (E) transferring record ownership of securities by 

bookkeeping entry without physical issuance of securities certificates.43 Transfer agents are 

regulated by the Commission pursuant to Section 17 A of the Act. All transfer agents file an annual 

report with the Commission on Form TA-2. Certain transfer agents file registrations on Form T A-1 

41 15 U.S.C. 78c(f) . 

42 15 U.S .C. 78w(a)(2) . 

43 15 U.S .C. 78c(a)(25) . 
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and withdrawals from registration on Fonn TA-W with the Commission. These forms are currently 

filed with the Commission in paper format. 

The proposed amendments to Regulation S-T, Rules 17 Ac2-l , 17 Ac2-2, and 17 Ac3-1 and to 

Forms T A -1 , T A-2, and TA-W and the instructions to the forms would require that transfer agent 

forms be filed electronically using the Commission's EDGAR system. The Commission has 

designed a new application in EDGAR, EDGARLite, that bundles form templates with a commercial 

off-the-shelf software package, MS InfoPath,™ to allow filers to easily complete electronic forms 

for submission to the Commission. However, filers would not be required to use EDGARLite and 

could submit the information reported on the forms to the Commission in ASCII text characters.44 

An electronic filing system would eliminate the burdens associated with the paper forms and 

the possibility of the forms being lost or misdirected. The EDGARLite application would perform 

data validation checks, which would help to ensure that transfer agents fill the forms out completely 

and in the appropriate format. It would also provide transfer agents with email notification that a 

form has been accepted or suspended by the Commission. Accordingly, the proposal to implement 

the electronic filing system should promote efficiency. The amendments would apply to all transfer 

agents and the EDGARLite application is intended to be a program that is easy to use at a reasonable 

cost. Most transfer agents would be able to comply with an electronic filing requirement without 

difficulty; however, the proposal would allow transfer agents to receive a continuing hardship 

exemption under Rule 202 of Regulation S-T if the electronic filing requirement would cause undue 

burden or cost. As a result, the proposal should not adversely impact a transfer agent's ability to file 

transfer agent forms and, accordingly, should not have an adverse impact on competition. The 

proposal would not affect the operations of transfer agents and it would not materially change the 

44 See note 15. 
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information that is required to be reported to the Commission on the forms. The proposal would 

change the filing method of the forms from paper format to electronic format. Accordingly, the 

proposal should not have an impact on capital formation. 

The Commission generally requests comment on the competitive or anticompetitive effects 

of these amendments to Regulation S-T, Rules 17 Ac2-l, 17Ac2-2, and 17 Ac3-l and to Form TA-l, 

Form T A-2, and Form TA-W on any transfer agents if adopted as proposed. The Commission also 

requests comment on what impact the amendments, if adopted, would have on efficiency and capital 

formation. Commenters should provide analysis and empirical data to support their views on the 

costs and benefits associated with the proposal. 

VIII. INITIAL REGULATORY FLEXIBILITY ANALYSIS 

Section 3(a) of the Regulatory Flexibility Act of 198045 requires the Commission to 

undertake an initial regulatory flexibility analysis of the proposed rule on small entities unless the 

Commission certifies that the rule, if adopted, would not have a significant economic impact on a 

substantial number of small entities.46 The Commission has prepared an Initial Regulatory 

Flexibility Analysis ("IRFA") pursuant to the Regulatory Flexibility Act regarding the proposed 

amendments to Regulation S-T, Rules 17Ac2-1, 17Ac2-2, and 17Ac3-l and to Form TA-l, Form 

TA-2, and Form TA-W and the instructions to the forms. 

The IRF A prepared by the Commission states that the purpose of the proposal to establish an 

electronic filing system for transfer agent forms is to improve the efficiency of the filing process for 

transfer agents and the public dissemination of the information on the forms. An electronic filing 

system would eliminate the burdens associated with paper forms and streamline the filing process. It 

45 5 U.S.C. 603(a). 

46 5 U.S.C. 605(b). 
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would help to ensure that transfer agents fill the forms out completely and in the appropriate format. 

It would also provide transfer agents with email notification that a form has been accepted or 

suspended by the Commission. 

The IRF A sets forth the statutory authority for the proposed amendments to Rules 17 Ac2-l , 

17Ac2-2, and 17Ac3-l and to Regulation S-T, Form TA-l, Form TA-2, and Form TA-W and the 

instructions to the forms. The IRF A also discusses the effect of the proposal on transfer agents that 

are small entities under Rule 0-1 O(h) under the Act.47 Rule 0-1 O(h) defines the term "small 

business" or "small organization" to include any transfer agent that (1) received less than 500 items 

for transfer and less than 500 items for processing during the preceding six months (or in the time 

that it has been in business, if shorter); (2) transferred items only of issuers that would be deemed 

"small businesses" or "small organizations" as defined in this section; and (3) maintained master 

shareholder files that in the aggregate contained less than 1,000 shareholder accounts or was the 

named transfer agent for less than 1,000 shareholder accounts at all times during the preceding fiscal 

year (or the time that it has been in business, if shorter); and ( 4) is not affiliated with any person, 

other than a natural person, that is not a small business or small organization under Rule 0-10. 

The Commission estimates that there are 310 registered transfer agents that are "small 

entities" under Rule 0-10. Of these, 170 are registered with the Commission and 140 are registered 

with the other ARAs. 

The proposed amendments would require that all transfer agents apply for access to the 

EDGAR system and file all transfer agent forms that they file with the Commission electronically in 

EDGAR. Transfer agents would be expected, but not required, to complete the electronic forms by 

using the EDGARLite application. All transfer agents filing electronically would need to have a 

47 17 CFR 240.0-1 O(h). 
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computer system that meets the EDGAR software and hardware requirements. Additionally, all 

transfer agents that have previously filed a Form TA-l with the Commission would have to file an 

amended Form TA-l electronically, of which approximately 170 are small entities within the 

definition in Rule 0-10. The IRFA states that the incremental burden on all "small entities" would be 

approximately 960 hours and $30,240. The IRFA also states that the proposed amendments would 

not impose any other reporting, recordkeeping, or compliance requirements, and that the 

Commission believes that there are no rules that duplicate, overlap, or conflict with the proposed 

amendments. 

The IRF A discusses the alternatives considered by the Commission in connection with the 

proposed amendments to Regulation S-T, Rules 17 Ac2- l , 17 Ac2-2, and 17 Ac3- l and to Form TA-l , 

TA-2, and TA-W and the instructions to the forms. The purpose of electronic filing is to have all 

filings required to be filed with the Commission received in a timely and efficient mrumer and for 

the data filed on the forms to be stored in a single, centralized database. Any forms filed on paper 

could be subject to loss, inaccuracies, and delayed reporting, which would affect the integri ty of the 

database and affect the Commission's ability to perform its oversight role with respect to transfer 

agents. Accordingly, we have determined that it would not be appropriate to allow any transfer 

agents to continue to file the forms in paper form unless the Commission were to grant the transfer 

agent a continuing hardship exemption under Rule 202 of Regulation S-T. 

As an alternative to creating the electronic forms in EDGARLite, which would require the 

filer to purchase MS Info Path TM software, transfer agents or a third party could prepare the forms 

outside ofEDGARLite by creating an XML tagged version of the filing as an ASCII document using 

technical specifications that would be available on the Commission's public Web site.48 It should 

48 See note 15. 
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be noted that this filing method would require some technical expertise on the part of the filer and 

the Commission does not anticipate that any transfer agents or third parties would find it worth the 

cost savings to develop the transfer agent forms outside of EDGARLite. 

The Commission also considered whether entities could file the forms with the Commission 

by using public computer services, such as an internet cafe or a public library, and therefore avoid 

the expense of any required hardware, software, or internet access. Commission staff contacted 

public computer service providers in 2004 and determined that it was unlikely that these facilities 

would have the necessary MS Infopath™ software requirement for using the EDGARLite templates. 

However, transfer agents would be free to use a public facility if the facility has the necessary 

computer system requirements. Additionally, filers could prepare their filings by creating an ASCII 

document as described above, which should be possible on many public computer service facilities. 

Finally, the Commission could grant a transfer agent a continuing hardship exemption from 

the electronic filing requirement under Rule 202 of Regulation S-T if the transfer agent demonstrates 

that the electronic filing requirement would cause it undue burden or expense. A transfer agent that 

was granted such an exemption would continue to file the forms in paper and thus would not be 

economically impacted by the electronic filing requirement. 

The Commission encourages the submission of written comments with respect to any aspect 

of the IRF A. Comments should specify costs of compliance with the proposed amendments. For 

purposes of the Small Business Regulatory Enforcement Fairness Act of 1996,49 the Commission is 

also requesting information regarding the potential impact of the proposed rule on the economy on 

an annual basis. Commenters should provide empirical data to support their views. 

IX. STATUTORY BASIS AND TEXT OF THE PROPOSED AMENDMENTS 

49 Pub. L. No. 104-121 , Title II, 110 Stat. 857 (1996). 
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The amendments to Regulation S-T under the Securities Act of 1933, Rule 17 Ac2-1 , Rule 

17Ac2-2, and Rule 17Ac3-1 , and Forms TA-l , TA-2, and TA-W under the Act are being proposed 

pursuant to Section 19(a) of the Securities Act and Sections 17, 17A, and 23(a) of the Act. 

Text of Proposed Rule Amendments 

List of Subjects 

17 CFR Parts 232, 239, 240, 249, 249b, 269, and 274 

Reporting and recordkeeping requirements, Securities. 

Text of Amendment 

In accordance with the foregoing, Title 17, Chapter II of the Code ofFederal 

Regulations is proposed to be amended as follows: 

PART 232-REGULATION S-T-GENERAL RULES AND REGULATIONS FOR 
ELECTRONIC FILINGS 

1. The general authority citation for part 232 is revised to read as follows: 

Authority: 15 U.S.C. 77f, 77g, 77h, 77j , 77s(a), 77sss(a), 78c(b), 781, 78m, 78n, 

78o(d), 78w(a), 78ll(d), 80a-8, 80a-29, 80a-30, 80a-37, and 7201 et seq.; and 18 U.S.C. 1350. 

* * * * * 

2. Amend § 232.101 by: 

a. Removing the word "and" at the end of paragraph (a)(l)(x); 

b. Removing the period at the end of paragraph (a)(1)(xi) and adding"; and" ; and 

c. Adding paragraph (a)(l )(xii). 

The addition reads as follows. 

§232.101 Mandated electronic submissions and exceptions. 

(a)* * * 

(1) * * * 
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(xii) Form TA-l(§ 249.100 ofthis chapter), Form TA-2 (§ 249.102 ofthis chapter), 

and Form TA-W(§ 249.101 ofthis chapter). 

* * * * * 

3. Revise § 232.104 paragraph (a) to read as follows . 

§ 232.104 Unofficial PDF copies included in an electronic submission. 

(a) An electronic submission, other than a Form 3 (§ 249.103 of thi s chapter), a Form 

4 (§ 249.104 of this chapter), a Form 5 (§ 249.105 ofthis chapter), a Form ID (§§ 239.63, 

249.446,269.7 and 274.402 of this chapter), a Form TA-l (§ 249.100 of this chapter), a 

Form TA-2 (§ 249.102 ofthis chapter), or a Form TA-W(§ 249.101 ofthis chapter), may 

include one unofficial PDF copy of each electronic document contained within that 

submission, tagged in the format required by the EDGAR Filer Manual. 

* * * * * 

4. Section 232.201 is amended by revising the introductory text of paragraph (a) to 

read as follows. 

§ 232.201 Temporary hardship exemption. 

(a) If an electronic filer experiences unanticipated technical difficulties preventing the 

timely preparation and submission of an electronic filing other than a Form 3 (§ 249.103 of 

this chapter), a Form 4 (§ 249. 104 ofthis chapter), a Form 5 (§ 249.1 05 ofthis chapter), a 

Form ID (§§ 239.63 , 249.446,269.7 and 274.402 ofthis chapter), a Form TA-l (§ 249.100 of 

this chapter), a Form TA-2 (§ 249.102 of this chapter), or a Form TA-W(§ 249. 101 of this 

chapter), the electronic filer may file the subject filing, under cover of Form TH (§§ 239.65, 

249.447,269.10 and 274.404 of this chapter), in paper format no later than one business day 

after the date on which the filing was to be made. 

37 



* * * * * 

PART 239-FORMS PRESCRIBED UNDER THE SECURITIES ACT OF 1933 

5. The general authmity citation for Part 239 is revised to read as follows. 

Authority: 15 U.S.C. 77f, 77g, 77h, 77j, 77s, 77z-2, 77z-3, 77sss, 78c, 781, 78m, 78n, 

78o(d), 78u-5, 78w(a), 78Jl(d), 78mm, 80a-2(a), 80a-3, 80a-8, 80a-9, 80a-10, 80a-13, 80a-24, 

80a-26, 80a-29, 80a-30, and 80-37, unless otherwise noted. 

* * * * * 

PART 240-GENERAL RULES AND REGULATIONS, SECURITIES EXCHANGE 
ACT OF 1934 

6. The general authority citation for Part 240 is revised to read as follows. 

Authority: 15 U.S.C. 77c, 77d, 77g, 77j, 77s, 77z-2, 77z-3 , 77eee, 77ggg, 77nnn, 

77sss, 77ttt, 78c, 78d, 78e, 78f, 78g, 78i, 78j , 78j-1, 78k, 78k-1 , 781, 78m, 78n, 78o, 78p, 

78q, 78s, 78u-5, 78w, 78x, 78Jl(d), 78mm, 80a-20, 80a-23, 80a-29, 80a-37, 80b-3, 80b-4, 

80b-11 , and 7201 et seq. ; and 18 U.S. C. 1350, unless otherwise noted. 

* * * * * 

7. Amend § 240.17Ac2-1 by: 

a. Revising paragraph (c); 

b. Redesignating paragraph (d) as paragraph (e); and 

c. Adding new paragraph (d). 

The revision and addition reads as follows. 

§ 240.17 Ac2-1 Application for registration of transfer agents. 

* * * * * 

(c) If any ofthe information reported on Form TA-l(§ 249b.l00 ofthis chapter) 

becomes inaccurate, misleading, or incomplete, the registrant shall correct the information by 
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filing an amendment within sixty days following the date on which the information becomes 

inaccurate, misleading, or incomplete. 

(d) Every registration and amendment filed pursuant to this section shall be filed with 

the Commission electronically in the Commission's EDGAR system. Transfer agents should 

refer to Form TA-l and the instructions to the form(§ 249b.l00 of this chapter) and to the 

EDGAR Filer Manual(§ 232.301 of this chapter) for the technical requirements and 

instructions for electronic filing. Transfer agents that have previously filed a Form TA-l with 

the Commission must refile the information on their Form TA-l, as amended, in electronic 

format in EDGAR as an amended Form TA-l. 

* * * * * 

8. Amend § 240.17 Ac2-2 by: 

a. Adding two sentences to the end of the introductory text of paragraph (a); and 

b. Revising paragraph (c). 

The addition and revision reads as follows. 

§ 240.17 Ac2-2 Annual reporting requirement for registered transfer agents. 

(a)*** A transfer agent may file an amendment to Form TA-2 pursuant to the 

instructions on the form to correct information that has become inaccurate, incomplete, or 

misleading. A transfer agent may file an amendment at any time; however, in order to be 

timely filed, all required portions of the form must be completed and filed in accordance with 

this section and the instructions to the form by the date the form is required to be filed with 

the Commission. 

* * * * * 
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(c) Every annual report and amendment filed pursuant to this section shall be filed 

with the Commission electronically in the Commission's EDGAR system. Transfer agents 

should refer to Form TA-2 and the instructions to the form(§ 249b.l02 of this chapter) and 

the EDGAR Filer Manual(§ 232.301 of this chapter) for further information regarding 

electronic filing. Every registered transfer agent must file an electronic Form TA-l with the 

Commission, or an electronic amendment to its Form TA-l if the transfer agent previously 

filed a paper Form TA-l with the Commission, before it may file an electronic Form TA-2 or 

Form TA-W with the Commission. 

9. Amend§ 240.17Ac3-l by: 

a. Removing the authori ty citations at the end of the section; 

b. Removing from paragraph (a) and the first sentence of paragraph (b) the term 

"17A(c)(3)(C)" and in its place adding "17A(c)(4)"; 

c. Removing from paragraph (b) the term "17 A(c)(3)(A)" and in its place adding 

"17A(c)(3)" ; 

d. Redesignating paragraph (c) as paragraph (d); and 

e. Adding new paragraph (c). 

The addition reads as follows. 

§ 240.17 Ac3-1 Withdrawal from registration with the Commission. 

***** 

(c) Every withdrawal from registration filed pursuant to this section shall be filed 

with the Commission electronically in the Commission's EDGAR system. Transfer agents 

should refer to Form TA-W and the instructions to the form(§ 249b.l01 of this chapter) and 
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the EDGAR Filer Manual(§ 232.301 of this chapter) for further information regarding 

electronic filing. 

* * * * * 

PART 249-FORMS, SECURITIES EXCHANGE ACT OF 1934 

10. The authority citation for Part 249 continues to read in part as follows. 

Authority: 15 U.S.O. 78a et seq., and 7201 et seq.; and 18 U.S .C. 1350, unless 

otherwise noted. 

* * * * * 

PART 249b- FURTHER FORMS, SECURITIES EXCHANGE ACT OF 1934 

11 . The authority citation for Part 249b continues to read in part as follows. 

Authority: 15 U.S.C. 78a et seq., unless otherwise noted; 

* * * * * 

12. Form TA-l (referenced in§ 249b.100), Form TA-W (referenced in§ 249b.101), 

and Form TA-2 (referenced in § 249b.l 02) are revised to read as set forth in the attached 

Appendices B, C, and D. 

PART 269-FORMS PRESCRIBED UNDER THE TRUST INDENTURE ACT OF 
1939 

13. The authority citation for Part 269 continues to read as follows : 

Authority: 15 U.S.C. 77ddd(c), 77eee, 77ggg, 77hhh, 77iii, 77jjj, 77sss, 78ll(d), 

unless otherwise noted. 

PART 239-FORMS PRESCRIBED UNDER THE SECURITIES ACT OF 1933 

PART 249-FORMS, SECURITIES EXCHANGE ACT OF 1934 

PART 269-FORMS PRESCRIBED UNDER THE TRUST INDENTURE ACT OF 
1939 
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PART 274-FORMS PRESCRIBED UNDER THE INVESTMENT COMPANY ACT 
OF 1940 

14. The authority citation for Part 274 continues to read in part as follows : 

Authority: 15 U.S.C. 77f, 77g, 77h, 77j , 77s, 78c(b), 781, 78m, 78n, 78o(d), 80a-8, 

80a-24, 80a-26, and 80a-:29, unless otherwise noted. 

* * * * * 

15. Form ID (referenced in§ 239.63 , § 249.446, § 269.7, and§ 274.402) is revised as 

set forth in Appendix A. 

By the Commission. 

Date: August 24, 2006 

Nancy M. Morris 
Secretary 

Note: The texts of Appendices A, B, C, and D to the Preamble will not appear in the Code of 
Federal Regulations. 
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APPENDIX A 

United States 
Securities and Exchange Commission 

Washington, D.C. 20549 

FORMID 

OMB APPROVAL 

OMB Number: 3235-0328 

Expires: Apri l 30, 2009 

Estimated average burden 
hours per response: .. 0.15 

UNIFORM APPLICATION FOR ACCESS CODES TO FILE ON EDGAR 

PART I- APPLICATION FOR ACCESS CODES TO FILE ON EDGAR 

N arne of applicant (applicant's name as specified in its charter, except, if individual, last 
name, first name, middle name, suffix(~, "Jr.") 

Mailing Address or Post Office Box No. 

City State or Country 

Telephone number (Include Area and, if Foreign, Country Code) ( ) 

Applicant is (see definitions in the General Instructions) 

o Filer 
Filing 

0 
Agent 

0 
Training 
Agent 

o Transfer Agent 

Zip 

Individual (if you check 
this box, you must also 

o check either Filer, Filing 
Agent, Training Agent or 
Transfer Agent box) 

PART II- FILER INFORMATION (To be completed only by ftlers that are not 
individuals) 

Filer's Tax Number or Federal 
Identification Number (Do Not Enter a 
Social Security Number) 

Doing Business As 

Foreign Name (if Foreign Issuer Filer and 
applicable) 

Primary Business Address or Post Office Box No. (if different from mailing address) 
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City State or County Zip 

State of Incorporation Fiscal Year End (mm/yy) 

PART III- CONTACT INFORMATION (To be completed by all applicants) 

Person to receive EDGAR Information, Inquiries and Access Codes 

Telephone Number (Include Area and, if foreign, Country Code) ( ) 

Mailing Address or Post Office Box No. (if different from applicant's mailing address) 

City State or Country Zip 

E-Mail Address 

PART IV- ACCOUNT INFORMATION (To be completed by filers and filing agents 
only) 

Person to receive SEC Account Information 
and Billing Invoices 

Telephone Number (Include Area and, if 
Foreign, Country Code) ( ) 

Mailing Address or Post Office Box No. (if different from applicant's mailing address) 

City State or Country Zip 

PART V- SIGNATURE (To be Completed by all Applicants) 
Signature: Type or Print N arne: 

Position or Title: Date: 

Intentional misstatements or omissions of facts constitute federal criminal violations. 
See 18 U.S.C. 1001. 

Section 19(a) of the Securities Act of 1933 (15 U.S.C. 77s(a)), sections 13(a) and 23(a) of the 

Securities Exchange Act of 1934 (15 U.S.C. 78m(a) and 78w(a)), section 319 of the Trust 
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Indenture Act of 1939 (15 U.S.C. 77sss), and sections 30 and 38 of the Investment Company 

Act of 1940 (15 U.S.C. 80a-29 and 80a-37) authorize solicitation of this information. We will 

use this information to assign system identification to filers, filing agents, and training 

agents. This will allow the Commission to identify persons sending electronic submissions 

and grant secure access to the EDGAR system. 

SEC 2084 (05-06) Persons who potentially are to respond to the collection of 
Previous form 
obsolete information contained in this form are not required to respond 

unless the form displays a currently valid OMB control number. 

FORMID 
GENERAL INSTRUCTIONS 

USING AND PREPARING FORM ID 

Form ID must be filed by registrants, third party filers , or their agents, to whom the 

Commission previously has not assigned a Central Index Key (CIK) code, to request the 

following access codes to permit filing on EDGAR: 

• Central Index Key (CIK)- The CIK uniquely identifies each filer, 

filing agent, and training agent. We assign the CIK at the time you 

make an initial application. You may not change this code. The CIK is 

a public number. 

• CIK Confirmation Code (CCC) -You will use the CCC in the header 

of your filings in conjunction with your CIK to ensure that you 

authorized the filing. 
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• Password (PW) - The PW allows you to log onto the EDGAR 

system, submit filings, and change your CCC. 

• Password Modification Authorization Code (PMAC) - The PMAC 

allows you to change your password. 

An applicant must file this Form in electronic format via the Commission' s EDGAR Filer 

Management Web site. Please see Regulation S-T (17 CFR Part 232) and the EDGAR Filer 

Manual for instructions on how to file electronically, including how to use the access codes. 

An. applicant also must file in paper by fax within two business days before or after filing 

electronically Form ID the notarized document, manually signed by the applicant over the 

applicant's typed signature, required by Regulation S-T Rule 1 O(b )(2) that includes the 

information contained in the Form ID filed or to be filed, confirms the authenticity of the 

Form ID and, if filed after electronically filing the Form ID, includes the accession number 

assigned to the electronically filed Form ID as a result of its filing. The applicant must fax 

the authenticating document to the Branch of Filer Support of the Office of Filings and 

Information Services at (202) 504-2474 or (703) 914-4240. If the fax is not received timely, 

the application for access codes will not be processed. The applicant will receive an e-mail 

message at the contact's e-mail address informing the applicant of the staffs response to the 

application and providing further guidance. If the application is not processed, the message 

will state why. 

For assistance with technical questions about electronic filing, call the Branch of Filer 

Support at (202) 551-8900 or see the EDGAR Filer Manual Volume I, Section 2.6, Getting 

Help with EDGAR. 
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You must complete all items in any parts that apply to you. If any item in any part does 

not apply to you, please leave it blank. 

PART I- APPLICANT INFORMATION (to be completed by all applicants) 

Provide the applicant's name in English. 

Please check one of the boxes to indicate whether you will be sending electronic submissions 

as a filer, filing agent, or training agent. Mark only one of these boxes per application. If you 

are an individual, however, also mark the "Individual" box. 

• "Filer" - Any individual or entity on whose behalf an electronic filing is made. 

• "Filing Agent" - A financial printer, law firm, or other party, which will be using 

these access codes to send a filing or portion of a filing on behalf of a filer. 

• "Training Agent" - Any individual or entity that will be sending only test filings 

in conjunction with training other persons. 

• "Transfer Agent" - Any individual or entity planning to register as a Transfer 

Agent on whose behalf an electronic filing is made. 

• "Individual"- A natural person. 

PART II- FILER INFORMATION (to be completed only by filers that are not 
individuals) 

The filer's tax or federal identification number is the number issued by the Internal Revenue 

Service. This section does not apply to individuals. Accordingly, do not enter a Social 

Security number. If an investment company filer is organized as a series company, the 

investment company may use the tax or federal identification number of any one of its 

constituent series. Issuers that have applied for but not yet received their tax or federal 

identification number and foreign issuers that do not have a tax or federal identification 

number must include all zeroes. A "foreign issuer" is an entity so defined by the Securities 
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Act of 1933 (15 U.S.C. 77a et seq.) Rule 405 (17 CFR 230.405) and the Securities Exchange 

Act of1934 (15 U.S.C. 78a et seq.) Rule 3b-4(b) (17 CFR 240.3b-4(b)). Foreign issuers 

should include their country of organization. 

A foreign issuer filer must provide its "doing business as" name in the language of the name 

under which it does business and must provide its foreign language name, if any, in the space 

so marked. 

If the filer' s fiscal year does not end on the same date each year (~, falls on the last 

Saturday in December), the filer must enter the date the current fiscal year will end. 

PART III- CONTACT INFORMATION (to be completed by all applicants) 

In this section, identify the individual who should receive the access codes and other 

EDGAR-related information. Please include an e-mail address that will become your default 

notification address for EDGAR filings ; it will be stored in the Company Contact 

Information on the EDGAR Database. EDGAR will send all subsequent filing notifications 

automatically to that address. You can have one e-mail address in the EDGAR Company 

Contact Information. For information on including additional e-mail addresses on a per 

filing basis, refer to Volume 1, Section 3 .2.2 of the EDGAR Filer Manual. 

I PART IV- ACCOUNT INFORMATION (to be completed by filers and filing agents only) 

Identify in this section the individual who should receive account information and/or billing 

invoices from us. We will use this information to process electronically fee payments and 

billings. If the address changes, update it via the EDGAR filing Web site, or your account 

statements may be returned to us as undeliverable. 

PART V- SIGNATURE (to be completed by all applicants) 
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If the applicant is a corporation, partnership, trust or other entity, state the capacity in which 

the representative individual, who must be duly authorized, signs the Form on behalf of the 

applicant. 

If the applicant is an individual, the applicant must sign the Form. 

If another person signs on behalf of the representative individual or the individual applicant, 

confirm the authority of the other person to sign in writing in an electronic attachment to the 

Form. The confirming statement need only indicate that the representative individual or 

individual applicant authorizes and designates the named person or persons to file the Form 

on behalf of the applicant and state the duration of the authorization. 
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APPENDIXB 

OMB Approval 
UNITED STATES OMB Number: 3235-

SECURITIES AND 0084 
EXCHANGE COMMISSION Expires: June 30, 
Washington, D.C. 20549 2009 

Estimated average 
FORM TA-1 bu rden hours per 

response .. ... . 2. 00 
UNIFORM FORM FOR REGISTRATION AS A TRANSFER AGENT AND FOR 

AMENDMENT 
TO REGISTRATION PURSUANT TO SECTION 1 7A OF TH E 

SECURITIES EXCHANGE ACT OF 19 3 4 

Form TA-1 is to be used to register or amend registration as a transfer agent 
with the Comptroller of the Currency, the Board of Governors of the Federal 
Reserve System, the Federal Deposit Insurance Corporation or the Securities 

GENERAL: and Exchange Commission pursuant to Section 17 A of the Securities 
Exchange Act of 1934. 
Read all instructions before completing th is form . Please print or type all 
responses . 

Form Version: 1 . 0. 0 0Check to show blank form for printing 

.--'l(~a )~. F_i _I e_r _;.C_I K_ : ---. l(b ). Fi I e r CCC: 
1,__ __ ----~11,____ __ ___. 
l (c). Live/Test 
Filing ? 

0 Live 0 Test 

l(d). Return Copy 0 Yes 
l(e). Is t his filing an amendment t o a 
prev ious fi ling? 

l (e)(i). File Number: 084 - 1 ~ '---· _ _j 

0 Yes 

l(f)(i). Contact Name: l(f)(ii). Contact Phon e l (t)(iii). Contact E-mail 

_j Number : Add ress: ....____ I --·--=_-] ~.;.__---~___, 
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l(g). Notification E-mail Address: 

I ~ 
2. Appropriate regulatory agency (check one): 

0 Securities and Exchange Commission 
0 Board of Governors of the Federal Reserve System 
0 Federal Deposit Insurance Corporation 
0 Comptroller of the Currency 
3(a). Full Name of Registrant: 

3(a)(i). Previous name, if being amended: 

3(b). Financial Industry 
Number Standard (FINS) 
number: 
3(c). Address of principal office where transfer agent activities are, or will be, 
performed: 

3(c)(i). Address 1 

3(c)(ii). Address 2 

3(c)(iii). City 

3(c)(iv). State or Country 

3(c)(v). Postal Code 

C I 
3(d). Is mailing address different from response to Question 
3(c)? 
If "yes," provide address( es): 

3{d)(i). Address 1 
[ _ ___ , 
3(d)(ii).Address 2 

3(d)(iii).City 
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Yes 

0 

No 

0 



3(d)(iv).State or Country 

3(d)(v).Postal Code 

C I 
3(e). Telephone Number 

(Include Area Code) 

I 
4. Does registrant conduct, or will it conduct, transfer agent 
activities at any location other than that given in Question 
3(c) above? 
If "yes," provide address( es): 

4(a)(i). Address #1 

4(a)(ii). Address #2 

4(a)(ii i). City 

4(a)(iv). State or Country 

4(a)(v). Postal Code 

L ~ 
5. Does registrant act, or will it act, as a transfer agent solely 
for its own secu rities and/or securities of an affiliate(s)? 

6. Has registrant, as a named transfer agent, engaged, or 
will it engage, a service company to perform any transfer 
agent functions? 

Yes 

0 

Yes 
0 

Yes 

0 

No 

0 

No 
0 

No 

0 

If "yes," provide the name(s) and address(es) of all service companies engaged, 
or that will be engaged, by the registrant to perform its transfer agent functions : 
6(a). Name: 

I 
6(b). File 
Number: 

c~- ..__1 __ 
6(c)(i). Address 1 

6(c)(ii). Address 2 
[ 
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6(c)(iii). City 

6(c)(iv). State or Countr 

I 
6(c)(v). Postal Code 

I I 
7. Has registrant been engaged, or will it be engaged, as a 
service company by a named transfer agent to perform 
transfer agent functions? 

Yes 

0 

No 

0 

If "yes," provide the name(s) and File Number(s) of the named transfer agent(s) 
for which the registrant has been engaged, or will be engaged, as a service 
company to perform transfer agent functions: 
7(a). Name: 

7(b). File 
Number: '----------'1- .__I __ ___. 

7(c)(i). Address 1 

7(c)(ii). Address 2 

L------------·~ 
7(c)(iii). City 

7(c)(iv). State or Country 

7(c)(v). Postal Code 

I I 
Completion of Question 8 on this form is required by all independent, non-issuer registrants 
whose appropriate regulatory authority is the Securities and Exchange Commission. Those 

1·egistrants who are not required to complete Question 8 should select "Not Applicable." 

8. Is 
registrant a: 

0 Corporation 
0 Partnership 
0 Sole Proprietorship 
0 Other I 
0 Not Applicable 

Section for Initial Registration and for Amendments Reporting Additional 
Persons. (Corporation or P.-:a~r:......:t~n:......:e=-=r-=s:..:.h.:..:i..!:P..~.) _______________ _, 
8(a)(i). Full Name !.__ ___________ . 
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8(a)(ii). Relationsh ip Start 
Date 
8(a)(iii). Title or Status 

8(a)(iv). Ownership Code 

8(a)(v). Control Person 
8(a)(vi). Relationship End 
Date 

[ 
0 NA- 0 to 5% 
0 A - 5% up to 10% 
0 B - 10°/o up to 25°/o 
0 C - 25°/o up to 50% 
0 D - 50°/o up to 75% 
0 E - 75°/o up to 100% 

0 c_ 
Section for Initial Registration and for Amendments Reporting Additional 
Persons. (Sole Proprietors~,...h_i.L_ po.;_r__;_O_t_h ...... e_rL) ----------------, 
8(a)(i). Full Name I 
8(a)(ii). Relationsh ip Start 
Date 
8(a)(iii). Title or Status I 

8(a)(iv). Description of ----------.---·-----------J' Authority 
r--

8(a)(v). Relationship End Date !.___ _____ __. 

9. Does any person or entity not named in the answer to Question 8: 
9(a). directly or indirectly, through agreement or otherwise Yes No 
exercise or have the power to exercise control over the 
management or policies of applicant; or .. 
9(a)(i). Exact name of each person or entity 

9(a)(ii). Description of the Agreement or other basis 

9(b). wholly or partially finance the business of applicant, directly 
or indirectly, in any manner other than by a public offering of 
securities made pursuant to the Securities Act of 1933 or by credit 
extended in the ordinary course of business by suppliers, banks 
and others ? . . .. . ................... . 

9(b)(i). Exact name of each erson or entit 

0 0 

Yes No 

0 0 

~-----------------------------------------~ 
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L )(ii). Description of the Agreement or other basis 

10. Applicant and Control Affiliate Disciplinary History: 

The following definitions apply for purposes of answering this Question 10 

Control affiliate 

Investment or 
investment 
related 

Involved 

- An individual or firm that directly or indirectly controls, is 
under common control with, or is controlled by applicant. 
Included are any employees identified in 8(a), 8(b), 8(c) of 
this form as exercising control. Excluded are any employees 
who perform solely clerical, administrative support of similar 
functions, or who, regardless of title, perform no executive 
duties or have no senior policy making authority. 
- Pertaining to securities, commodities, banking, insurance, 
or real estate (including, but not limited to, acting as or 
being associated with a broker-dealer, investment company, 
investment adviser, futures sponsor, bank, or savings and 
loan association). 
- Doing an act of aiding, abetting, counseling, commanding, 
inducing, conspiring with or failing reasonably to supervise 
another in doing an act. 

tO(a). In the past ten years has the applicant or a control affiliate been convicted 
of or plead guilty or nolo contender ("no contest") to: 
lO(a)(l). a felony or misdemeanor involving: investments or an Yes No 
investment-related business, fraud, false statements or omissions, 
wrongful taking of property, or bribery, forgery, counterfeiting or 0 0 
extortion? ........... . 

lO(a)(l)(i). The individuals named in the Action 

lO(a)(l)(ii). Title of Action 
lO(a)(l)(iii). Date of 
Action 

lO(a)(l)(iv). The Court or body taking the Action and its location 

lO(a)(l)(v). Description of the Action 
[ ________________ _ 
lO(a)(l)(vi). The disposition of the proceedin 
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10(a)(2). any other felony? ........................ . ... . 
Yes 
0 

10(a)(2)(i). The individuals named in the Action 

10(a)(2)(ii). Title of Action 
lO(a)(2)(iii). Date of 
Action 

10(a)(2)(iv). The Court or body taking the Action and its location 

10(a)(2)(v). Description of the Action 

lO(a)(2)(vi). The disposition of the proceeding 

lO(b). Has any court in the past ten years: 

No 
0 

lO(b)(l). enjoined the applicant or a control affiliate in connection Yes No 
with any investment-related activity? . . . . . . . . . . . . . . . . . . . . . o o 
lO(b)(l)(i). The individuals named in the Action 

lO(b)(l)(ii). Title of Action 
lO(b)(l)(iii). Date of 
Action 

lO(b)(l)(iv). The Court or body taking the Action and its location 
L__ _________________________________________________________ ~ 
lO(b)(l)(v). Description of the Action -------------------

lO(b)(l)(vi). The disposition of the proceeding 

10(b)(2). found that the applicant or a control affiliate was involved Yes No 
in a violation of investment-related statutes or regulations? . . . . . o o 

10(b)(2)(ii). Title of Action 

10(b)(2)(v). Description of the Action L ----------
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10(b)(2)(iii). Date of 
Action 

---------



10(b)(2)(vi). The disposition of the proceeding 

I J 
lO(c). Has the U.S. Securities and Exchange Commission or the Commodity 
Futures Trading Commission ever: 
lO(c)(l). found the applicant or a control affiliate to have made a Yes No 
false statement or omission? . . . . . . . . . . . . . . . . . . . . . . . . . . o o 
lO(c)(l)(i). The individuals named in the Action 

lO(c)(l)(ti). Title of Action 

lO(c)(l)(vi). The disposition of the proceeding 

lO(c)(l){iii). Date of 
Action 

10(c)(2). found the applicant or a control affiliate to have been Yes No 
involved in a violation of its regulations or statutes? . . . . . . . . . . o o 
10(c)(2)(i). The individuals named in the Action 

10(c)(2)(ii). Titl e of Action 
10(c)(2)(1ii). Date of 
Action 

the Action and its location 

lO(c)(2)(v). Description of the Action 

10(c)(2)(vi). The disposition of the proceeding 

lO(c)(3). found the applicant or a control affiliate to have been a 
cause of an investment-related business having its authorization 
to do business den ied, suspended, revoked or restricted? ... 

10(c)(3)(i). The individuals named in the Action 

Yes 

0 

lO(c)(3)(ii). Titl e of Action 10(c)(3)(iii). Date of 
Action 

No 

0 

c=-----------·-----~'--- -~ 
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10(c)(3)(iv). The Court or body taking the Action and its location 

I 
10( c)(3)(v). Description ._o_f _t_h_e_A_c_t _i o_n _________________ -., 

I 
10(c)(3)(vi). The disposition of the proceeding 

10(c)(4). entered an order denying, suspending or revoking the 
. applicant's or a control affiliate's registration or otherwise 
disciplined it by restricting its activities? .............. . . . 

10(c)(4)(i). The individuals named in the Action 

Yes 

0 

10(c)(4)(ii). Title of Action 
1 0( c)( 4)(iii). Date of 
Action 

No 

0 

IO(c)(4)(iv). The Court or body taking the Action and its locatio_n ______ --, 

IO(c)(4)(v). Description of the Action 

10(c)(4)(vi). The disposition of the proceeding 

10(d). Has any other Federal regulatory agency or any state regulatory agency: 
lO(d)(l). ever found the applicant or a control affiliate to have made Yes No 
a false statement or omission or to have been dishonest, unfair, or 
unethical? . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 0 0 

10(d)(l)(i). The individuals named in the Action 

10(d)(1)(ii). Title of Action 
IO(d)(l)(iii). Date of 
Action 

IO(d)(1)(iv). The Court or body taking the Action and its location 

lO(d)(l)(v). Description of the Action 

IO(d)(1)(vi). The disposition of the proceeding 

10(d)(2). ever found the applicant or a control affiliate to have been Yes No 
involved in a violation of investment-related regulations or 
statutes? . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 0 0 
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10( d)(2)(i). The i nd ividua Is na me_d_i_n_t_h_e_A __ c_t_io_n _ ____________ __, 

I 
10(d)(2)(ii). Title of Action 

10(d)(2)(iii). Date of 
Action 

the Action and its location 

10{d)(2)(v). Description of the Action 

10(d)(2)(vi). The disposition of the proceeding 

10(d)(3). ever found the applicant or a control affiliate to have been 
a cause of an investment-related business having its authorization 
to do business denied, suspended, revoked, or restricted? ..... . 

Yes 

0 

No 

0 

10(d)(3)(i). The individuals named in the Action 

L ------------------------~ 
10(d)(3)(ii). Title of Action 

1 0( d)(3)(iii). Date of 
Action 

10(d)(3)(iv). The Court or body taking _the Action and its location 

10(d)(3)(v). D~scription of the Action 

I 
10(d)(3)(vi). The disposition of the proceeding 

lO(d)(4). in the past ten years entered an order against the 
applicant or a control affiliate in connection with investment-
related activity? .................................. . 

10(d)(4)(i). The individuals named in the Action 

Yes 

0 

I ---------------
10(d)(4)(ii). Title of Action 

10(d)(4)(iii). Date of 
Action 

10(d)(4)(iv). The Court or body taking the Action and its location 

No 

0 

~----------------------------------------- ~ 
10(d)(4)(v). Description of the Action 
[ 
10(d)(4)(vi). The disposition of the proceeding 
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lO(d)(S). ever denied, suspended, or revoked the applicant's or a Yes No 
control affiliate's registration or license, or prevented it from 
associating with an investment-related business, or otherwise o o 
disciplined it by restricting its activities? ............ . ..... . 

lO(d)(S)(i). The individuals named in the Action 

lO(d)(S)(ii). Title of Action 
lO(d)(S)(iii). Date of 
Action 

the Action and its location 

lO(d)(S)(v). Description of the Action 

lO(d)(S)(vi). The disposition of the proceeding 

10(d)(6). ever revoked or suspended the applicant's or a control 
affiliate's license as an attorney or accountant? ........... . 

10(d)(6)(i). The individuals named in the Action I -

Yes 

0 

IO(d)(6)(ii). Title of Action 
10(d)(6)(iii). Date of 
Action 

the Action and its location 

IO(d)(6)(v). Description of the Action 

lO(d)(6)(vi). The disposition of the proceeding 

IO(e). Has any self-regulatory organization or commodities exchange ever: 

No 

0 

IO(e)(l). found the applicant or a control affiliate to have made a Yes No 
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tO(e){l)(i). The individuals named in the Action 

tO(e)(l)(ii). Title of Action 
lO(c)(l)(iii). Date of 
Action 

lO(e)(l)(iv). The Court or body taking the Action and its location 

lO(e)(l)(v). Description of the Action 

lO(c)(l)(vi). The disposition of the proceeding 

10(e)(2). found the applicant or a control affiliate to have been Yes 
0 

No 
0 

10(c)(2)(i). The individuals named in the Action 

10(e)(2)(ii). Title of Action 
tO(c)(2)(iii). Date of 
Action 

~----------------~------] 
10(e)(2)(iv). The Court or body taking the Action and its location 

10(e)(2)(v). Description of the Action 

~-------------------------~ 
10(e)(2)(vi). The disposition of the proceeding 

10(e)(3). found the applicant or a control affiliate to have been 
the cause of an investment-related business losing its 
authorization to do business? ........................ . 

10(e)(3)(i). The individuals named in the Action 

Yes 

0 

10(e)(3)(ii). Title of Action 
1 0( c )(3)(iii). Date of 
Action 

L 
10(e)(3)(iv). The Court or body taking the Action and its location 
I -.-
to(e)(3)(v). Description of the Action 

No 

0 

I - ---------------~ 

10(c)(3)(vi). The disposition of the proceeding 
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10(e)(4). disciplined the applicant or a control affiliate by expelling Yes No 
or suspending it from membership, by barring or suspending its 
association with other members, or by otherwise restricting its o o 
activities? ..................................... . 

10(e)(4)(i). The individuals named in the Action 

10(e)(4)(ii). Title of Action 

10(e)(4)(v). Description of the Action 

lO(e)(4)(vi). The disposition of the proceeding 

10(e)(4)(iii). Date of 
Action 

lO(t). Has any foreign government, court, regulatory agency, or Yes No 
exchange ever entered an order against the applicant or a control 
affiliate related to investments or fraud? . . . . . . . . . . . . . . . . . . 0 0 

lO(t)(l)(i). The individuals named in the Action 

I 
lO(t)(l)(ii). Title of Action 

lO(f)(l)(iii). Date of 
Action 

lO(t)(l)(iv). The Court or body taking the Action and its location 

lO(f)(l)(v). Description of the Action 

lO(t)(l)(vi). The disposition of the proceeding 

I 
lO(g). Is the applicant or a control affiliate now the subject of any 
proceeding that could result in a yes answer to questions lO(a) -
lO(f)? 
10( ) l)(i). The individuals named in the Action 

Yes 

0 

lO(g)(l)(ii). Title of Action lO(g)(l)(iii). Date of 
Action 
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No 

0 
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lO(g)(l)(v). Description of the Action 

lO(g)(l)(vi). The disposition of the Proceeding 

lO(h). Has a bonding company denied, paid out on, or revoked a · Yes No 
bond for the applicant or a control affiliate? . . . . . . . . . . . . . . . . o o 
lO(h)(l)(i). The individuals named in the Action 

lO(h)(l)(ii). Title of Action 
lO(h)(l)(iii). Date of 
Action 

IO(h)(l)(iv). The Court or body taking the Action and its location 

lO(h)(l)(v). Description of the Action 

IO(h)(l)(vi). The dis osition of the Proceeding 

lO(i). Does the applicant or a control affiliate have any unsatisfied Yes No 
judgments or liens against it? . . . . . . . . . . . . . . . . . . . . . . . . . . o o 
lO(i)(l )(i). The individuals na med in the Action 

I 
IO(i)(l)(ii). Title of Action 

lO(i)(l)(iii). Date of 
Action 

lO(i)(l)(iv). The Court or body taking the Action and its location 

IO(i)(l)(v). Description of the Action 

~' ---------------------------~ 
lO(i)(l)(vi). The disposition of the proceeding 

ATTENTION: INTENTIONAL MISSTATEMENTS OR OMISSIONS OF FACT 
CONSTITUTE FEDERAL CRIMINAL VIOLATIONS. See 18 U.S.C. 1001 and 

15 U.S.C. 78ff(a) 

SIGNATURE : The registrant submitting this form, and as required, the SEC 
supplement and Schedules A-D, 

And the executing official hereby represent that all the information contained 
herein is true, correct and complete. 
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ll(a). Signature of Official responsible for Form: ll(b). Telephone Number: -- I __ ] 
ll(d).Date Signed 

.,_l_l(;_c):......._T_it_l e_ o_f _S-=ig~n_i_n=-g_O_f_fi_ce_r_: _______ __,1( Month/ Day /Year) : 

12. Related Documents/ Attachments 

12(b). Type of 
Attachment: 

12(c). Type of 
Attachment 
Additional 
Description: 

12(d). Attachment 
Description: 

12(e). File: 

0 COVER 
0 CORRESP 
0 GRAPHIC 
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UNITED STATES 

SECURITIES AND EXCHANGE COMMISSION 
Washington, DC 20549 

Instructions for Use of Form TA-l 

Application for Registration and Amendment to Registration as a Transfer Agent 
Pursuant to Section 17 A of the Securities Exchange Act of 1934 

ATTENTION: This electronic Form TA-l is to be filed only by SEC registrants. All other 

registrants file Form TA-l in paper format with their Appropriate Regulatory Authority and 

should obtain the form from such authority. 

Certain sections of the Securities Exchange Act of 1934 applicable to transfer agents are 

referenced or summarized below. Registrants are urged to review all applicable provisions of 

the Securities Exchange Act of 1934, the Securities Act of 1933 and the Investment 

Company Act of 1940, as well as the applicable rules promulgated by the SEC under those 

Acts. 

I. General Instructions for Filing and Amending Form TA-l. 

A. Terms and Abbreviations. The following terms and abbreviations are used throughout 

these instructions: 

1. "Act" refers to the Securities Exchange Act of 1934. 

2. "ARA" refers to the appropriate regulatory agency, as defined in Section 3(a)(34)(B) 

of the Act. See General Instruction D below. 

3. "Form TA-l " is the Fonn filed as a registration and includes the Form and any 

attachments to that Form. 

4. "Registrant" refers to the entity on whose behalf Form TA-l is filed. 

5. "SEC" or "Commission" refers to the U.S. Securities and Exchange Commission. 
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6. "Transfer agent" is defined in Section 3(a)(25) of the Act as any person who engages 

on behalf of an issuer of securities or on behalf of itself as an issuer in at least one of 

the functions enumerated therein. 

7. "Independent, Non-Issuer Transfer Agent" refers to an entity which acts as a transfer 

agent for other than its own securities or securities of an affiliate. 

8. "Regulation S-T" is the SEC's regulation containing the rules related to filing 

electronic documents in EDGAR. 17 CFR 232 et seq. 

9. "EDGAR" (Electronic Data Gathering, Analysis, and Retrieval) is the computer 

system for the receipt, acceptance, review, and dissemination of documents submitted 

to the Commission in electronic format. 

10. "EDGAR Filer Manual" is the manual prepared by the SEC setting out the technical 

format requirements for an electronic submission to EDGAR. 

11. "EDGARLite" is an application in EDGAR that registrants may use to create the 

electronic Form TA-l for submission to EDGAR. 

B. Who Must File. Pursuant to Section 17 A( c )(1) of the Act, it is unlawful for a transfer 

agent to perform any transfer agent function with respect to any qualifying security 

unless that transfer agent is registered with its ARA. A qualifying security is any security 

registered under Section 12 of the Act. Thus, qualifying securities including securities 

registered on a national securities exchange pursuant to Section 12(b) of the Act as well 

as equity securities registered pursuant to Section 12(g)(l) of the Act for issuers that have 

total assets exceeding $3,000,000 and a class of equity securities (other than exempted 

securities) held of record by 500 or more persons. In addition, qualifying securities 

include equity securities of registered investment companies and certain insurance 
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companies that would be required to be registered under Section 12(g) except for the 

exemptions provided by paragraphs (g)(2)(B) and (g)(2)(G), respectively, of Section 12, 

i.e., when the asset and shareholder criteria of Section 12(g)(l)(B) are met. 

C. When to File. Before a transfer agent may perform any transfer agent function for a 

qualifying security, it must apply for registration on Form TA-l with its ARA and its 

registration must become effective. Instructions for amending Form TA-l appear at 

General Instruction H. 

D. How to File. Registrants file electronically in EDGAR. Registrants should refer to the 

EDGAR Filer Manual , which is available on the SEC's Web site, www.sec.gov, for the 

instructions for preparing forms in EDGARLite™ and filing forms in EDGAR as well as 

for the computer hardware and software requirements for electronic filing. A Form T A-1 

or an amended Form TA-l which is not completed properly may be suspended as not 

acceptable for filing. Acceptance of this form, however, does not mean that the 

Commission has found that it has been filed as required or that the information submitted 

therein is true, correct or complete. 

Registrants that are granted a hardship exemption from electronic filing under Rule 202 

of Regulation S-T, 17 CFR 232.202, will be provided with instructions on how and where 

to file a paper Form TA-l. 

A registrant that wishes to include a cover letter or other correspondence may do so by 

including the document as an attachment to the Form. 

E. EDGAR Access. Before registrants may prepare the Form in EDGARLite™ or file the 

Form in EDGAR they must apply for access to EDGAR. Registrants should refer to the 

EDGAR Filer Manual, Volume I (General Instructions) for information on accessing 
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EDGAR. 

F. Records. Each registrant must keep an exact copy of any filing for its records. 

Registrants should refer to 17 CFR 240.17 Ad-6 and 240.17 Ad-7 for information 

regarding the recordkeeping rules for transfer agents. 

G. Effective Date. Registration of a transfer agent becomes effective thirty days after receipt 

by the ARA of the application for registration unless the filing does not comply with 

applicable requirements or the ARA takes affirmative action to accelerate, deny, or 

postpone registration in accordance with the provisions of Section 17 A( c) of the Act. 

H. Amending Registration. Each registrant must amend Form TA-l within sixty calendar 

days following the date on which information rep01ied therein becomes inaccurate, 

incomplete, or misleading. 

1. Registrants amend Form TA-l by selecting the submission type "Amendment" on 

Form TA-l. 

2. All fields that are required to be completed on the registrant's Form TA-l must be 

completed on the amended Form TA-l. The transfer agent may use a saved 

electronic version of a previously filed Form TA-l or amended Form TA-l as a 

template for the amended filing and create the amended form by revising the 

responses for which the information has become inaccurate, incomplete, or 

misleading. (For instructions on using a saved form as a template for an amended 

filing, registrants should refer to the EDGAR Filer Manual.) 

II. Special Instructions for Filing and Amending Form T A-1. 

A. Electronic Filing. Beginning [effective date of the proposed rule], all transfer agent 

forms (Form TA-l, Form TA-2, and Form TA-W) filed with the SEC must be filed 
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electronically in EDGAR. Transfer agents that are registered with the SEC must refile 

electronically the information on their Form TA-l , as amended, with the SEC on an 

amended Form TA-l. The SEC will not accept any other transfer agent form from such 

transfer agents until they have filed an electronic amended Form T A -1 . 

B. Exemptions from Electronic Filing. The SEC may in limited cases grant an exemption 

from electronic filing where the filer can show that an electronic filing requirement 

creates an unreasonable burden or expense. Registrants should refer to Rule 202 of 

Regulation S-T, 17 CFR 232.202, and the SEC's Web site, www.sec.gov, for information 

on applying for a hardship exemption. 

C. Registration. Registrants must provide full and complete responses in the appropriate 

format. 

1. Information relating to electronic filing. As an EDGAR filer, a registrant is required 

to provide the following: 

a. Whether the form is a "live" or "test" filing submission; 

b. Whether the registrant would like a Return Copy of the filing; 

c. The registrant ' s CIK; 

d. The registrant's CCC; 

e. The contact e-mail address for the registrant; and 

f. The notification e-mail address( es) for the registrant regarding the status of 

the submission. 

Detailed instructions regarding the above are provided in the EDGAR Filer Manual, 

Volume I (General Requirements). A registrant that is granted a continuing hardship 

exemption from electronic filing pursuant to Rule 202 of Regulation S-T, 17 CFR 
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232.202, need only to provide its CIK. 

2. In answering Question 3.b. of Form TA-1, the term Financial Industry Number 

Standard (FINS number) means a six digit number assigned by The Depository Trust 

Company (DTC) upon request to financial institutions engaged in activities involving 

securities. Registrants that do not have a FINS number may obtain one by requesting 

it following the steps described on the DTC Web site (www.dtc.org). 

3. State in Question 3.c. the full address of the registrant's principal office where transfer 

agent activities are, or will be, performed; a post office box number is not acceptable. 

State in response to Question 3.d. the registrant's mailing address if different from the 

response to Question 3 .c. You may provide a post office box number in response to 

Question 3 .d. 

4. For the purpose of answering Question 5, a transfer agent is an affiliate of, . or 

affiliated with, a person, if the transfer agent directly, or indirectly through one or 

more intermediaries, controls, or is controlled by, or is under common control with, 

that person. 

5. In answering Questions 6 and 7, a "named transfer agent" is a transfer agent engaged 

by the issuer to perform transfer agent functions for an issue of securities. There may 

be more than one named transfer agent for a given security issue (~, principal 

transfer agent, co-transfer agent or outside registrar). 

D. Questions 8 through 10. Only independent, non-issuer registrants are required to 

complete Questions 8 through 10. 

E. Execution ofForm TA-l and Amendments Thereto. A duly authorized official or a 

principal ofthe registrant must execute Form TA-l and any amendments thereto on 
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behalf of that registrant. For a corporate registrant, the term official includes the chairman 

or vice-chairman of the board of directors, the chairman of the executive committee, or 

any officer of the corporation who is authorized by the corporation to sign Form T A -1 on 

its behalf. For a non-corporate registrant, duly authorized principal means a principal of 

the registrant who is authorized to sign Form TA-l on its behalf. The official or principal 

of the registrant shall execute Form TA-l by providing an electronic signature pursuant 

to Rule 301 , Signatures, of Regulation S-T, 17 CFR 232.301 . The official or principal of 

the registrant must provide his or her full name in typed format in the signature box of the 

form and must manually sign a signature page or other document authenticating, 

acknowledging, or otherwise adopting his or her signature that appears in typed form 

within the electronic filing. The signature page or other such document shall be signed at 

or before the time the electronic filing is made, shall be retained by the transfer agent for 

a period of five years, and shall be made available to the Commission or its staffupon 

request. 

By executing Form T A -1 , the registrant agrees and consents that notice of any proceeding 

under the Act by the SEC involving the registrant may be given by sending such notice 

by registered or certified mail to the registrant, "Attention Officer in Charge of Transfer 

Agent Activities," at its principal office for transfer agent activities as given in response 

to Question 3.c. ofForm TA-l. 

III. Notice 

Under Sections 17, 17A(c) and 23(a) of the Act and the rules and regulations thereunder, the 

SEC is authorized to solicit from applicants for registration as a transfer agent and from 

registered transfer agents the information required to be supplied by Form TA-l. Disclosure 
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to the SEC of the information requested in Form TA-l is a prerequisite to the processing of 

Form TA-1 . The information will be used for the principal purpose of determining whether 

the SEC should permit an application for registration to become effective or should deny, 

accelerate or postpone registration of an applicant. The information supplied herein may also 

be used for all routine uses of the SEC. Information supplied on this Form will be included 

routinely in the public files of the SEC and will be available for inspection by any interested 

person. 
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APPENDIXC 

OMB Approval 
UNITED STATES OMB Number: 3235-

SECURITIES AND 0151 
EXCHANGE COMMISSION Expires: July 31, 
Washington, D.C. 20549 2008 

Estimated average 
FORM TA-W burden hours per 

response . ... 0.5 
NOTICE OF WITHDRAWAL FROM REGISTRATION 

AS TRANSFER AGENT 
PURSUANT TO SECTION 17A OF THE SECURITIES EXCHANGE ACT OF 

1934 

Form Version: 1. 0. 0 

l(a).Filer CIK: l(b).Filer CCC: 

l(c). Live/Test 
Filing? 
l(d). Return 
Copy? 

0 Live 0 Test 

D Yes 

0 Check to show blank box for 
printing 

The registrant may provide a single e-mail address for contact purposes. 
l(e)(i). Contact Name: l(e)(ii).Contact phone l(e)(iii).Contact E-mail 

Number: Address: 

The registrant may prov-ide additional e-mail addresses for those 
persons the filer would like to receive notification e-mails regarding the filing. 
l(f).Notification E-mail Address: 

2. Transfer Agent File No.: 084- L ___ ______, 
3. Full name of registra nt: c= _______________________________________ ~ 
4. Name under which transfer agent activities are conducted, if different from 
above: 
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5. Address of registrants principle place of business: 
S(a).Addressl 

S(b ).Address 2 

S(c).City 

S(d).State or Country 

S(e).Postal Code 

I 
6. Furnish registrant's reasons for ceasing the performance of transfer agent 
functions or for otherwise re uesting withdraw a I of its registration: 

7. Furnish the last date registrant performed transfer agent functions as defined 
by Section 3(a)(25) of the Act for any security, including debt and equity, 
registered under Section 12 of the Act or which would be required to be 
registered except for the exemption from registration provided by paragraph 
(g)(2)(B) or (g)(2)(G) of that section. 

7(a). Does registrant have any intention of performing in the near future a 
transfer agent function for any such security? 
0 Yes 0 No 

8. Is registrant directly or indirectly involved in any legal actions or proceedings 
or aware of any potential claims against it in connection with its performance of 
transfer agent functions for any security? 
0 Yes 0 No 

S(a). If so, furnish complete information with respect to each: 
S(a)(i). Individual named in the action or claim: 

S(a)(ii). Title of _the action or clai _m_: __ S(a)(iii).Action date : 
-TC I 

S(a)(iv).Court or body name and location: 
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S(a)(v). Description of the action or claim: 

S(a)(vi).Disposition of action or claim: 

9. Are there any unsatisfied judgments or liens against registrant arising out of 
its performance of transfer agent functions for any security? 

0 Yes 0 No 

9(a). If so, furnish complete information regarding each judgment or lien. 
9(a)(i). Individual named in the action or claim: 

9(a)(ii). Title of the action or claim: 9(a)(iii).Action date: 

9(a)(iv).Court or body name and location: 

~---------------------------- ________________________________ _j 
9(a)(v). Description of the action ·Or claim: 

9(a)(vi).Disposition of action or claim: 

10. For each issue for which registrant acted as transfer agent and for any 
issues for which registrant assumed transfer agent functions since the last 
amendment to Form TA-l, furnish: 

lO(a). Is there a successor transfer agent? 

0 Yes o No 

lO(b). Name of successor transfer agents: 

lO(c). Address: 
lO(c)(i).Address 1 

lO(c)(ii).Address 2 

lO(c)(iii).City 
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lO(c)(iv).State or Country 

JO(c)(v).Postal Code 

I 
lO{d). Is the successor transfer agent registered as a transfer agent pursuant 
to the Act? 
0 Yes 0 No 

ll.For each issue for which registrant acted as transfer agent and for any issues 
for which registrant assumed transfer agent functions since the last amendment 
to Form TA-l, furnish: name(s) and address(es) of the person(s) who has or will 
have custody or possession of the books and records which the registrant 
maintained in connection with its performance of transfer agent functions. 

ll(a). Name of Custodian 

ll{b). Address: 
ll(b)(i).Address 1 

ll(b)(ii).Address 2 

ll(b)(iii).City 

ll(b)(iv).State or Country 

ll(b)(v).Postal Code 

12. Furnish the name(s) and address( es), if different from Item 11, where such 
books and records will be located. 

12{b). Address: 
12(b)(i).Address 1 

12(b )(ii).Ad dress 2 

l2(b )(iii). City 
J 
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[ 
12(b)(iv).State or Country 

12(b)(v).Postal Code 

[ I 
SIGNATURE: The registrant submitting this Form and its attachments and the 

person executing it represent that it and all materials filed in 
connection with it contain a true, correct and complete statement 
of all required information. Registrant also consents to make the 
books and records it is required to preserve by Rules 17 Ad-6 and 
17 Ad-7 under the Securities Exchange Act of 1934 ( 17 CFR 
240.17Ad-6 and 240.17Ad-7) available for examination by 
authorized representatives of the Commission during the period 
the rules require registrant to preserve such books and records 
and authorizes the person having custody of such books and 
records to make them available to such representatives. 

13(a).Signature of Official responsible for Form: 13(b).Telephone number: 

13(d).Date signed 
13(c).Title of Signing Officer: (Month/Day /Year): 

r-----· 
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UNITED STATES 
SECURITIES AND EXCHANGE COMMISSION 

Washington, D.C. 20549 
FORM TA-W 

Instructions for Use of Form TA-W 

Notice of Withdrawal from Registration as a Transfer Agent 
Pursuant to Section 17 A of the Securities Exchange Act of 1934 

ATTENTION: This electronic Form TA-W is to be filed only by SEC registrants. All other 

registrants withdraw from registration as a transfer agent with their appropriate regulatory 

authority and should obtain instructions on withdrawal from registration as a transfer agent 

from such authority. 

Certain sections of the Securities Exchange Act of 1934 applicable to transfer agents 

are referenced or summarized below. Registrants are urged to review all applicable 

provisions of the Securities Exchange Act of 1934, the Securities Act of 1933, and the 

Investment Company Act of 1940, as well as the applicable rules promulgated by the SEC 

under those Acts. 

I. General Instructions for Filing Form TA-W 

A. Terms and Abbreviations. The following terms and abbreviations are used throughout 

these instructions: 

1. "Act" refers to the Securities Exchange Act of 1934. 

2. "ARA" refers to the appropriate regulatory agency, as defined in Section 3(a)(34)(B) 

of the Act. See General Instruction D below. 

3. "Form TA-l " is the Form filed as a registration and includes the Form and any 

attachments to that Form. 

4. "Registrant" refers to the entity on whose behalfForm TA-l is filed. 
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5. "SEC" or "Commission" refers to the U.S. Securities and Exchange Commission. 

6. "Transfer agent" is defined in Section 3(a)(25) of the Act as any person who engages 

on behalf of an issuer of securities or on behalf of itself as an issuer in at least one of 

the functions enumerated therein. 

7. "Independent, Non-Issuer Transfer Agent" refers to an entity which acts as a transfer 

agent for other than its own securities or securities of an affiliate. 

8. "Regulation S-T" is the SEC's regulation containing the rules related to filing 

electronic documents in EDGAR. 17 CFR 232 et seq . 

9. "EDGAR" (Electronic Data Gathering, Analysis, and Retrieval) is defined in Rule 11 

ofRegulation S-T, 17 CFR 232.11, as the computer system for the receipt, 

acceptance, review, and dissemination of documents submitted to the Commission in 

electronic format. 

10. "EDGAR Filer Manual," is the manual prepared by the SEC setting out the technical 

format requirements for an electronic submission to EDGAR. 

11. "EDGARLite" is an application in EDGAR that registrants may use to create the 

electronic Form TA-W for submission to EDGAR. 

B. Who Must File. Pursuant to Section 17A(c)(4)(B) of the Act, a registered transfer agent 

may, upon such terms and conditions as the ARA for such transfer agent deems necessary 

or appropriate in the public interest, for the protection of investors, or in furtherance of 

the purposes of Section 17 A the Act, withdraw from registration by filing a written notice 

of withdrawal with such ARA. 
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C. When to File. Before a registrant may withdraw from registration as a transfer agent, it 

must file a notice of withdrawal from registration as a transfer agent with the 

Commission on Form TA-W. 

D. How to File. Registrants file electronically in EDGAR. Registrants may prepare the 

Form using EDGARLite and should refer to the EDGAR Filer Manual , which is available 

on the SEC's Web site at www.sec.gov for instructions for preparing and submitting 

electronic forms as well as for the technical requirements for filing in EDGAR. A Form 

TA-W which is not completed properly may be suspended as not acceptable for filing. 

Acceptance of this Form, however, does not mean that the Commission has found that it 

has been filed as required or that the information submitted therein is true, correct or 

complete. 

Registrants that are granted a hardship exemption from electronic filing under Rule 202 

of RegulationS-T, 17 CFR 232.202, will be provided with instructions on how and where 

to file a paper Form TA-W. 

E. Records. Each registrant must keep an exact copy of any filing for its records. 

Registrants should refer to 17 CFR 240.17 Ad-6 and 240.17 Ad-7 for information 

regarding the recordkeeping rules for transfer agents. 

F. Effective Date. In accordance with the rules adopted by the Commission, notice to 

withdraw from registration filed by a transfer agent shall become effective on the 60th 

day after the filing thereof with the Commission or within such shorter period of time as 

the Commission may determine. If a notice to withdraw from registration is filed with the 

Commission any time subsequent to the date of issuance of an order instituting 

proceedings pursuant to Section 17 A(c)(3)(A), or if prior to the effective date of the 
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notice of withdrawal the Commission institutes such a proceeding or a proceeding to 

impose terms and conditions upon such withdrawal, the notice of withdrawal shall not 

become effective except at such time and upon such terms and conditions as the 

Commission deems necessary or appropriate in the public interest, for the protection of 

investors, or in furtherance of the purposes of Section 1 7 A. 

II. Special Instructions for Filing Form TA-W 

A. Electronic Filing. Beginning [insert effective date of the rule] , all transfer agent forms 

(Form TA-l , Form TA-2, and Form TA-W) filed with the SEC must be filed 

electronically in EDGAR. 

B. Exemptions from Electronic Filing. The SEC may, in limited cases, grant an exemption 

from electronic filing where the filer can show that an electronic filing requirement 

creates an unreasonable burden or expense. Registrants should refer to Rule 202 of 

Regulation S-T, 17 CFR 232.202, and to the SEC's Web site, www.sec.gov, for 

information on applying for a hardship exemption. 

C. Withdrawal from Registration. Registrants must provide full and complete responses in 

the appropriate format. 

1. Information relating to electronic filing. As EDGAR filers, registrants are required to 

provide the following: 

a. Whether the Form is a "live" or "test" filing submission; 

b. Whether the registrant would like a Return Copy of the filing; 

c. The registrant's CIK; 

d. The registrant's CCC; 

e. The contact e-mail address for the registrant; and 
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f. The notification e-mail address( es) for the registrant regarding the status of the 

submission. 

For more information regarding the above requirements see the EDGAR Filer 

Manual, Volume I (General Requirements). A registrant that is granted a continuing 

hardship exemption pursuant to Rule 202 ofRegulation S-T, 17 CFR 232.202, need 

only provide its CIK. 

2. All items on the Form must be answered in full. Individuals' names must be given in 

full. 

D. Execution of Form TA-W. A duly authorized official or a principal of the registrant must 

execute Form TA-W and any amendments thereto on behalf of that registrant. For a 

corporate registrant, the term official includes the chairman or vice-chairman of the board 

of directors, the chairman of the executive committee, or any officer of the corporation 

who is authorized by the corporation to sign Form TA-W on its behalf. For a non­

corporate registrant, duly authorized principal means a principal of the registrant who is 

authorized to sign Form TA-W on its behalf. 

The official or principal of the registrant shall execute Form T A-1 by providing an electronic 

signature pursuant to Rule 302, Signatures, of Regulation S-T, 17 CFR 232.302. The official 

or principal of the registrant must provide his or her full name in typed format in the 

signature box of the Form and must manually sign a signature page or other document 

authenticating, acknowledging, or otherwise adopting his or her signature that appears in 

typed Form within the electronic filing. The signature page or other such document shall be 

signed at or before the time the electronic filing is made, shall be retained by the transfer 

agent for a period of five years, and shall be made available to the Commission or its staff 
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upon request. 

By executing Form TA-W, the registrant agrees and consents that notice of any proceeding 

under the Act by the SEC involving the registrant may be given by sending such notice by 

registered or certified mail to the registrant, "Attention Officer in Charge ofTransfer Agent 

Activities," at its principal office for transfer agent activities as given in response to Question 

3.c. ofForm TA-l. 

III. Notice 

Under Sections 17, 17A(c) and (23)(a) of the Act and the rules and regulations thereunder, 

the Commission is authorized to solicit from registered transfer agents the information 

required to be supplied by this Form. Disclosure to the Commission of the information 

requested in Form TA-W is a prerequisite to the processing of a notice of withdrawal of 

registration as a transfer agent. The information will be used for the principal purpose of 

enabling the Commission to determine whether it is necessary or appropriate in the public 

interest, for the protection of investors, or in furtherance of the purposes of Section 17 A of 

the Act that the withdrawal be denied, postponed or subject to specific terms and conditions. 

Information supplied on this Form will be included routinely in the public files of the 

Commission and will be available for inspection by any interested person. 
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File Number: 
1-r---1 ------,1 

For the reporting 
period 
ended December 
31, b 

APPENDIXD 

OMB Approval 
OMB Number: 3235-
0337 
Expires: September 30, 
2006 
Estimated average 
burden hours per 
response 

UNITED STATES ..................... 6.00 
SECURITIES AND Estimated average 

EXCHANGE burden hours per 
COMMISSION intermediate 

Washington, D.C. 20549 response ... 1.50 
Estimated average 

FORM TA-2 burden hours per 
minimum 
response .......... 50 

FORM FOR REPORTING ACTIVITIES OF TRANSFER AGENTS 
REGISTERED PURSUANT TO SECTION 17A OF THE 

SECURITIES EXCHANGE ACT OF 1934 

INTENTIONAL MISSTATEMENTS OR OMISSIONS OF 
ATTENTION: FACT CONSTITUTE FEDERAL CRIMINAL VIOLATIONS. 

See 18 U.S.C. 1001 and 15 U.S.C. 78ff(a) 

Form Version: 1.0.0 0 Check to show blank form for printing 

l(a).Filer CIK: l(b).Filer CCC: 

~------~~--------~ 
l(c). Live/Test 
Filing? 

0 Live 0 Test 

l(d). Return Copy 0 Yes 
l(e). Is this filing an amendment to a 
previous filing? 

0 Yes 

The registrant may provide a single e-mail address for contact purposes. 

1( (i). Contact Name: l(f)(H). Contact Phone l(f)(iii). Contact E-mail 
Number: Address: 

[ -----------~------~ 
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---------------~-------

The registrant may provide additional e-mail addresses for those 
persons the filer would like to receive notification e-ma ils regarding the filing. 
l{g). Notification E-mail Address: 

I I 

l(h).Full Name of Registrant as stated in Question 3 of Form TA-l: 

2(a). During the reporting period, has the Registrant engaged a service company 
to perform any of its transfer agent functions? 

OAII OSome ONone 

2(b). If the answer to subsection (a) is all or some, provide the name(s) and 
transfer agent file number(s) of all service company(ies) engaged: 

Name of Transfer Agent(s): File Number: 

-
~ 

-
I 

-
-

-
f--

-

2(c). During the reporting period, has the Registrant been engaged as a service 
company by a named transfer agent to perform transfer agent functions? 

o Yes o No 

2(d). If the answer to subsection (c) is yes, provide the name(s) and file 
number(s) of the named transfer agent(s) for which the Registrant has been 
engaged as a service company to perform transfer agent functions: 

Name of Transfer Agent(s): File Number: 

-
-

I -
-

I 

-
-- ---

I -

3(a). Registrant's appropriate regulatory agency (ARA): 

85 



3(b). During the reporting period, has the Registrant amended Form TA-l within 
60 calendar days following the date on which information reported therein 
became inaccurate, incomplete, or misleading? 

OYes, filed amendment(s) 
0 No, failed to file amendment(s) 
0 Not applicable 

3(c). If the answer to subse~tion (b) is n ~! provide an explanation: 

If the response to any of questions 4-11 below is none or zero, enter "0." 
4(a). Number of items received for transfer during the reporting 
period: 
4(b). Number of individual securityholder accounts for wh ich the 
TA maintained master securityholder fil ings: 

S(a). Total number of individual securityholder accounts, 
including accounts in the Direct Registration System (DRS), 
dividend reinvestment plans and/or direct purchase plans as of 
December 31: 

1-------, 

S(b). Number of individual securityholder dividend reinvestment 
1-------, 

plan and/or direct purchase plan accounts as of December 31: 

S(c). Number of individual securityholder DRS accounts as of 
December 31: 
S(d). Approximate percentage of individual securityholder accounts from 
subsection (a) in the following categories as of December 31: 

S(d)(iii) 
S(d)(i) S(d)(iv) S{d)(v) 

Corporate 5( d)(ii)Co rpo rate 
Open-End 

Limited Municipal 
S(d)(vi) 

Investment Other 
Equity Debt Securities 

Company 
Partnership Debt 

Securities Securities 
Securities 

Securities Securities 

I _j J 
,-

l 

6. Number of securities issues for which Registrant acted in the following 
capacities, as of December 31: 

Corporate Open-End Limited Municipal 
Securities Investment Partnership Debt 

Other 
Company Securities 

Equity Debt Securities Securities 
Secu rities 
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6(a). Receives items 
for transfer and 
maintains the 
master securityholde 
files: 

r 

6(a)(i) 

6(b)(i) 6(b). Receives items 
for transfer but does 
not maintain the 
master securityholde 

r ,...__ 

files: 
6(c) . Does not receive 
items for transfer but 
maintains the 
master securityholde 
files: 

r 

6(c)(i) 

6(a)(ii) 

6(b )(ii) 

6( c)(ii) 

6(a)(iii) 6(a)(iv) 

I I lr------l 

6(b)(iii) 6(b )(iv) 

I I I 

6(c)(iii) 6(c)(iv) 

I I I 

7. Scope of certain additional types of activities performed: 

6(a)(v) 6(a)(vi) 

C~ L I 

6(b)(v) 6(b)(vi) 

I I 

6(c)(v) 6(c)(vi) 

I I I 

!7(a) . Number of issues for which dividend reinvestment plan and/or 
direct purchase plan services were provided, as of December 31: 

!----------, 

7(b). Number of issues for which DRS services were provided, as of 
December 31: 
7(c). Dividend disbursement and interest paying agent activities conducted during 
the reporting period: 

7(c)(i). number of issues 
7(c)(ii). amount (in dollars) 

8(a). Number and aggregate market value of securities aged record differences, 
existing for more than 30 days, as of December 31: 

.-------~~-------------------, 

8(a)(i). Number of issues 

8(a)(ii). Market value (in 
dollars) 

Prior Transfer 
Agent(s) 

(If applicable) 

Current 
Transfer Agent 

8(b). Number of quarterly reports regarding buy-ins filed by the 
registrant with its ARA (including the SEC) during the reporting 
period pursuant to Rule 17Ad- 11(c)(2) of the Act: 
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S(c). During the reporting period, did the Registrant file all quarterly reports 
regarding buy-ins with its ARA (including the SEC) required by Rule 17 Ad-
11( c)(2) of the Act? 

0 Yes 0 No 
S(d). If the answers to subsection (c) is no, provide an explanation for each failure 
to file: 

9(a). During the reporting period, has the Registrant always been in compliance 
with the turnaround time for routine items as set forth in Rule 17Ad-2 of the Act? 

0 Yes 0 No 

If the answer to subsection (a) is no, complete subsections (i) through (ii). 
9(a)(i). Provide the n,umber of months during the reporting 
period in which the Registrant was not in compliance with the 
turnaround time for routine items according to Rule 17Ad-2 of 
the Act: 

9(a)(ii). Provide the number of written notices Registrant filed 
during the reporting period with the SEC and with its ARA that 
reported its noncompliance with turnaround time for routine 
items according to Rule 17 Ad-2 of the Act: 

10. Number of open-end investment company securities purchases and 
redemptions (transactions) excluding dividend, interest and distribution postings, 
and address changes processed during the reporting period: 
lO(a). Total number of transactions processed: 

lO(b). Number of transactions processed on a date other than 
date of receipt of order (as ofs): 

ll(a). During the reporting period, provide the date of all database searches 
conducted fo r lost securityholder accounts listed on the transfer agent's 
master securityholder files, the number of lost securityholder accounts for which 
a database search has been conducted, and the number of lost securityholder 
accounts for which a different address has been obtained as a result of a 
database search : 

11 (a)(i) ll(a)(ii) ll(a)(iii) 
Date of Database Number of Lost Addresses Obtained 

Search Securityholder Accounts from Database Search 
Submitted for Database 

Search 
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ll(b). Number of lost securityholder accounts that have been 
remitted to states during the reporting period: 

The Registrant submitting this Form, and the person signing the 
SIGNATURE: Form, hereby represent that all the information contained in the 

Form is true, correct, and complete. 

12(a). Signature of Official 
l2(b). Telephone Number: 

responsible for Form: 

I 
12(c). Title of Signing Officer: 12(d).Date Signed (Month/Day/Year): 

I 
13. Related Documents/ Attachments 
l3(a). File Name: ~.....1 ________ _ 

l3(b). Type of 
Attachment: 

13(c). Type of 
Attachment 
Additional 
Description: 
13(d). Attachment 
Description : 
13(e). Filt;:: 

0 COVER 
0 CORRESP 
0 GRAPHIC 
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UNITED STATES 

SECURITIES AND EXCHANGE COMMISSION 
Washington, DC 20549 

Instructions for Use of Form TA-2 

. Form for Reporting Transfer Agent Activities 
Pursuant to Section 17 A of the Securities Exchange Act of 1934 

ATTENTION: All transfer agents, whether they are registered with the SEC or with 

another regulatory authority, must file an annual report on Form TA-2 in electronic format 

with the SEC. 

Certain sections of the Securities Exchange Act of 1934 applicable to transfer agents are 

referenced below. Transfer agents are urged to review all applicable provisions of the 

Securities Exchange Act of 1934, the Securities Act of 1933, and the Investment Company 

Act of 1940, as well as the applicable rules promulgated by the SEC under those Acts. 

I. General Instructions for Filing and Amending Form T A-2. 

A. Terms and Abbreviations. The fo llowing terms and abbreviations are used throughout 

these instructions: 

1. "Act" means the Securities Exchange Act of 1934, 15 U.S.C. 78a et seq. 

2. "Aged record difference," as defined in Rule 17 Ad-11 ( a)(2), 17 CFR 240.17 Ad-

11 (a)(2), means a record difference that has existed for more than 30 calendar 

days. 

3. "ARA," as defined in Section 3(a)(34)(B) of the Act, 15 U.S.C. 78c(a)(34)(B), 

means the appropriate regulatory agency. 

4. "Direct Registration System" or "DRS" means the system, as administered by The 

Depository Trust Company, that allows investors to hold their securities in 

90 

--------------------......... ... 



electronic book-entry form directly on the books of the issuer or its transfer agent. 

5. "Form T A-2" includes the Form TA-2 and any attachments. 

6. "Lost securityholder," as defined in Rule 17 Ad-17, 17 CFR 240.17 Ad-17, means 

a securityholder: (i) to whom an item of correspondence that was sent to the 

securityholder at the address contained in the transfer agents master 

securityholder file has been returned as undeliverable; provided, however, that if 

such item is re-sent within one month to the lost securityholder, the transfer agent 

may deem the securityholder to be a lost securityholder as of the day the re-sent 

item is returned as undeliverable; and (ii) for whom the transfer agent has not 

received information regarding the securityholder' s new address. 

7. "Named transfer agent," as defined in Rule 17 Ad-9(j), 17 CFR 240.17 Ad-9(j), 

means a registered transfer agent that has been engaged by an issuer to perform 

transfer agent functions for an issue of securities but has engaged a service 

company (another registered transfer agent) to perform some or all of those 

functions . 

8. "Record difference" means any of the imbalances described in Rule 17 Ad-9(g), 

17 CFR 240.17 Ad-9(g). 

9. "Reporting period" means the calendar year ending December 31 of the year for 

which Form TA-2 is being filed. 

10. "SEC" or "Commission" means the United States Securities and Exchange 

Commission. 

11 . "Service company," as defined in Rule 17 Ad-9(k), 17 CFR 240.17 Ad-9(k), means 

the registered transfer agent engaged by a named transfer agent to perform 
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transfer agent functions for that named transfer agent. 

12. "Transfer agent,"as defined in Section 3(a)(25) of the Act, 15 U.S.C. 78c(a)(25), 

means any person who engages on behalf of an issuer of securities or on behalf of 

itself as an issuer in at least one of the functions enumerated therein. 

13. "Regulation S-T," 17 CFR 232, is the SEC's regulation that sets forth the rules 

related to filing electronic documents in EDGAR. 

14. "EDGAR," Electronic Data Gathering, Analysis, and Retrieval, is defined in Rule 

11 ofRegulation S-T, 17 CFR 232.11, as the computer system for the receipt, 

acceptance, review, and dissemination of documents submitted in electronic 

format. 

15. "EDGAR Filer Manual," as defined in Rule 11 ofRegulation S-T, 17 CFR 

232.11, is the manual prepared by the SEC setting out the technical format 

requirements for an electronic submission to EDGAR. 

16. "EDGARLite" is an EDGAR application described in the EDGAR Filer Manual 

that transfer agents may use to create the electronic Form TA-2 for submission to 

EDGAR. 

B. Who Must File; When to File. 

1. Every transfer agent that is registered on December 31 must file Form TA-2 in 

accordance with the instructions contained therein by the following March 31. 

Before an SEC registered transfer agent may file a Form TA-2 on EDGAR it must 

have filed a Form TA-l or an amended Form TA-l on EDGAR. SEC transfer 

agents should refer to the instructions to 240 CFR 17Ac2-1 and Form TA-l for 

more information. 
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a. A registered transfer agent that received fewer than 1,000 items for transfer 

during the reporting period and that did not maintain master securityholder 

files for more than 1,000 individual securityholder accounts as of December 31 

of the reporting period is required to complete Questions 1 through 5, 11 , and 

the signature section ofForm TA-2. 

b. A named transfer agent that engaged a service company to perform all of its 

transfer agent functions during the reporting period is required to complete 

Questions 1 through 3 and the signature section ofForm TA-2. 

c. A named transfer agent that engaged a service company to perform some but 

not all of its transfer agent functions during the reporting period must complete 

all of Form TA-2 but should enter zero (0) for those questions that relate to 

functions performed by the service company on behalf of the named transfer 

agent. 

2. The date on which any filing is actually received by the SEC is the transfer 

agent's filing date provided that the filing complies with all applicable 

requirements. A Form TA-2 or an amended Form TA-2 which is not completed 

properly may be suspended as not acceptable for filing. Acceptance of this Form, 

however, does not mean that the Commission has found that it has been filed as 

required or that the information submitted therein is true, correct or complete. 

C. How to File. Transfer agents file Form TA-2 electronically on EDGAR. Transfer agents 

should refer to the EDGAR Filer Manual, which is available on the SEC's Web site 

www.sec.gov, for the technical instructions for preparing forms using EDGARLite™ and 

for filing on EDGAR as well as for the computer hardware and software requirements. 
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Transfer agents that are granted a hardship exemption from electronic filing under Rule 

202 of Regulation S-T, 17 CFR 232.202, will be provided with instructions on how and 

where to file a paper Form TA-2. 

A transfer agent that wishes to include a cover letter or other correspondence may do so 

by including the document as an electronic attachment to the form. 

D. EDGAR Access. Before transfer agents file on EDGAR they must obtain access to 

EDGAR. Transfer agents should refer to the EDGAR Filer Manual, Volume I (General 

Instructions) for information on accessing EDGAR. 

E. Amending Form TA-2. Transfer agents may amend Form TA-2 at any time to correct 

errors in the information reported therein. 

1. A transfer agent may amend Form TA-2 by selecting the submission type 

"Amendment" on Form TA-2. The transfer agent may use a saved electronic version 

of a previously filed Form TA-2 or an amended Form TA-2 as a template for the 

amended filing. For instructions on using a saved form as a template for an amended 

filing transfer agents should refer to the EDGAR Filer Manual. 

2. All fields that are required to be completed on the transfer agent' s Form TA-2 must 

be completed on the amended Form TA-2 with the transfer agent amending only 

those answers for which it needs to correct an error. 

F. Records. Each transfer agent must keep an exact copy of any filing for its records. 

Transfer agents should refer to 17 CFR 240.17 Ad-6 and 240.17 Ad-7 for information 

regarding the recordkeeping rules for transfer agents. 

G. Execution ofForm TA-2 and Amendments Thereto. A duly authorized official or a 

principal of the transfer agent shall execute Form TA-2 by providing an electronic 
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signature pursuant to Rule 301, Signatures, of Regulation S-T, 17 CFR 301. The official 

or principal of the transfer agent must provide his or her full name in typed format in the 

signature box of the form and must manually sign a signature page or other document 

authenticating, acknowledging, or otherwise adopting his or her signature that appears in 

typed form within the electronic filing. The signature page or other such document shall 

be signed at or before the time the electronic filing is made, shall be retained by the 

transfer agent for a period of five years, and shall be made available to the Commission 

or its staff upon request. 

II. Special Instructions for Filing Form TA-2. 

A. Electronic Filing. Beginning [insert effective date of the rule], all transfer agent forms 

(Form TA-l , Form TA-2, and Form TA-W) filed with the SEC must be filed 

electronically on EDGAR. Transfer agents that are registered with the SEC must refile 

electronically the information on their Form TA-l, as amended, with the SEC on an 

amended Form TA-l. The SEC will not accept a Form TA-2 from transfer agents that 

are registered with the SEC until such transfer agents have filed an electronic amended 

Form TA-l. 

B. Exemptions from Electronic Filing. The SEC may in limited cases grant an exemption 

from electronic filing where the filer can show that an electronic filing requirement 

creates an unreasonable burden or expense. Transfer agents should refer to Rule 202 of 

Regulation S-T, 17 CFR 232.202, and to the SEC's Web site for information on applying 

for a hardship exemption. 

C. Report of Transfer Agent Activities. Transfer agents must provide full and complete 

responses in the appropriate format. 
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1. Information relating to electronic filing. As an EDGAR filer, the transfer agent is 

required to provide the following: 

a. Whether the form is a "live" or "test" filing submission; 

b. Whether the transfer agent would like a Return Copy of the filing; 

c. The transfer agent's CIK; 

d. The transfer agent's CCC; 

e. The contact e-mail address for the transfer agent; and 

f. The notification e-mail address( es) for the transfer agent regarding the status of 

the submission. 

For more information regarding the above requirements see the EDGAR Filer Manual, 

Volume I (General Requirements). A transfer agent that is granted a continuing hardship 

exemption pursuant to Rule 202 of Regulation S-T, 17 CFR 232.202, need only provide 

its CIK. 

2. Indicate the calendar year for which Form TA-2 is filed. A transfer agent registered 

on December 31 shall file Form TA-2 by the following March 31 even if the transfer 

agent conducted business for less than the entire reporting period. 

3. In answering Question 4.a., indicate the number of items received for transfer during 

the reporting period. Omit the purchase and redemption of open-end investment 

company shares. Report those items in response to Question 10. 

4. In answering Questions 5 and 6, include closed-end investment company securities in 

the corporate equity securities category. 

a. In answering Question 5.a., include Direct Registration System, dividend 

reinvestment plan and/or direct purchase plan accounts in the total number of 
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individual securityholder accounts maintained. 

b. In answering Question S.b., include dividend reinvestment plan and/or direct 

purchase plan accounts only. 

c. In answering Question S.c., include Direct Registration System accounts only. 

d. In answering Question S.d., include American Depositary Receipts (ADRs) in the 

corporate equity or corporate debt category, as appropriate, and include dividend 

reinvestment plan and/or direct purchase plan accounts in the corporate equity or 

open-end investment company securities category. 

e. In answering Question 6, debt securities are to be counted as one issue per CUSIP 

number. Open-end investment company securities portfolios are to be counted as 

one issue per CUSIP number. 

S. In answering Question 7.c., exclude coupon payments and transfers of record 

ownership as a result of corporate actions. 

6. In answering Question 10, exclude non-value transactions such as name or address 

changes. 

7. In answering Question 11 .b., include only those accounts held by securityholders that 

are defined as lost by Rule 17 Ad-17, 17 CFR 240.17 Ad-17, when the underlying 

securities (i.e. , not just dividends and interest) have been remitted to the states. 

III. Notice 

SEC' s Collection of Information: An agency may not conduct or sponsor, and a person is not 

required to respond to, a collection of information unless it displays a currently valid control 

number. Under Sections 17, 17A(c) and 23(a) of the Act and the rules and regulations 

thereunder, the SEC is authorized to solicit from registered transfer agents the information 

97 



required to be supplied on Form TA-2. The filing of this Form is mandatory for all registered 

transfer agents. The information will be used for the principal purpose of regulating 

registered transfer agents but may be used for all routine uses of the SEC or of the ARAs. 

Information supplied on this Form will be included routinely in the public files of the ARAs 

and will be available for inspection by any interested person. Any member of the public may 

direct to the SEC any comments concerning the accuracy of the burden estimate on the 

application facing page of this Form, and any suggestions for reducing this burden. The 

Office of Management and Budget has reviewed this collection of information in accordance 

with the clearance requirements of 44 U.S.C. 3507. 
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I. 

Jay Alan Ochanpaugh appeals from NASD disciplinary action. Ochanpaugh was an 
associated person with Northwestern Mutual Investment Services, LLC ("Northwestern"), an 
NASD member, where he was a registered representative for investment company/variable 
products from November 1994 until early 2004. NASD found that Ochanpaugh violated NASD 
Rule 8210 by failing to comply with NASD's request to produce copies of checks drawn on the 
account of a church with which Ochanpaugh was associated.l/ NASD barred Ochanpaugh from 
association with any member in any capacity, and this appeal followed. 2/ We base our findings 
on an independent review of the record. 

II. 

Ochanpaugh sold insurance and annuity products for Northwestern in Ames, Iowa. This 
case arose when Northwestern began an investigation of Ochanpaugh because it suspected he 
was engaging in outside business activities in connection with a church, which Northwestern 
believed should have been disclosed to the firm. 

In late 2003, Ochanpaugh and other individuals founded a church: "The Office of the 
First Presiding Patriarch (President) and his successors, a corporation sole, over/for Wisdom 
Mission (an Eleemosynary Society) a private Ecclesia~tical Corporation Sole" ("Wisdom 

1/ NASD Rule 8210 provides as follows: 

(a) For the purpose of an investigation, complaint, examination, or proceeding authorized 
by the NASD By-Laws or the Rules of the Association, an Adjudicator or Association 
staff shall have the right to: 

(1) require a member, person associated with a member, or person subject to the 
Association's jurisdiction to provide information orally, in writing, or 
electronically .. . and to testify at a location specified by Association staff, under 
oath or affirmation ... with respect to any matter involved in the investigation, 
complaint, examination, or proceeding; and 

(2) inspect and copy the books, records, and accounts of such member or person 
with respect to any matter involved in the investigation, complaint, examination, 
or proceeding. 

* * * 
(c) No member or person shall fail to provide information or testimony or to permit an 
inspection and copying ofbooks, records, or accounts pursuant to this Rule. 

2/ NASD also assessed hearing costs of $2,183.71 against Ochanpaugh. 
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Mission"), incorporated under the law of Utah as provided in Wisdom Mission's Articles of 
Corporation Sole ("Articles"). According to the Articles and Ochanpaugh's testimony, Wisdom 
Mission was founded to foster the spiritual and financial well-being of its members. 
Ochanpaugh is Wisdom Mission's president. ]_I Ochanpaugh described his role at Wisdom 
Mission as a senior pastor and counselor. Ochanpaugh claims that he orally advised his 
supervisor that he was involved in the founding of a church, but does not dispute that he did not 
provide written disclosure ofhis involvement in Wisdom Mission to Northwestern. 

In December 2003 , the leadership of Wisdom Mission developed a plan they thought 
would benefit its members. According to the plan, members would contribute to Wisdom 
Mission an amount equal to their monthly mortgage payment, or similar major indebtedness, plus 
a ten-percent "tithe" to Wisdom Mission. Wisdom Mission would pay the member's bill, keep 
the tithe as a contribution, and issue a letter to the member to support a tax deduction in the 
amount of the entire contribution. 1/ In early January 2004, after the bill-payment plan had been 
operating for about one month, Wisdom Mission's leaders learned that it was not permissible 
under federal tax law for members to deduct the portion of their contribution that Wisdom 
Mission used to pay the members' bills. 'j_/ Wisdom Mission, acting promptly on that knowledge, 
returned the tithed portions of the contributions to the contributing members and never issued 
any tax deduction receipts to them with respect to the bill-paying program. 

Meanwhile, Ochanpaugh's supervisors learned of the program when a participant in the 
bill-payment program attempted to deliver a check to Ochanpaugh at Northwestern's office. 
Northwestern began to investigate Ochanpaugh's activities with Wisdom Mission as a possible 
undisclosed outside business activity in violation ofNASD Rule 3030 and Northwestern's 
internal policies. Q./ Ochanpaugh maintained that his activity was exempt from Northwestern's 

2/ The Articles give the President plenary authority over the operations of Wisdom Mission. 
That authority, although extensive, is not absolute: for example, all the leaders of 
Wisdom Mission are bound by the Articles to observe the "Covenant of Silence" 
("Covenant") which forbids the disclosure of information regarding Wisdom Mission 
members or officers. 

~/ NASD characterized the bill-payment program as a motivation for founding Wisdom 
Mission. The Articles, however, are silent on the subject, and Ochanpaugh's testimony, 
the only other evidence on this point, denies that the program was a motivation for 
founding Wisdom Mission. 

'j_/ One member's accountant alerted Wisdom Mission's leadership to this problem, and the 
leaders subsequently confirmed this with the Internal Revenue Service. 

fl/ NASD Rule 3030 provides that no associated person "shall be employed by, or accept 
compensation from, any other person as a result of any business activity ... outside the 

(continued ... ) 
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disclosure requirements because Wisdom Mission was a non-profit, tax-exempt church and his 
activity there was uncompensated and pastoral. Despite Ochanpaugh's representations, in the 
course of their investigation Northwestern supervisors asked that Ochanpaugh provide them with 
personal and contact information regarding Wisdom Mission's members. When Ochanpaugh 
refused to provide that information, Northwestern first suspended and then terminated him. 
Northwestern reported its disciplinary action to NASD, disclosing that Ochanpaugh was 
disciplined because he was suspected of violating NASD rules. 

Upon receiving Northwestern's report, NASD began an investigation of Ochanpaugh to 
determine whether he had violated NASD Rule 3030. On March 31, 2004, NASD requested 
information from Ochanpaugh in connection with its investigation. Ochanpaugh responded on 
April 13, 2004. Thereafter, NASD issued, and Ochanpaugh responded to, four additional 
requests for information and documents. 1/ In response to these requests, Ochanpaugh provided 
NASD with a complete description of Wisdom Mission and its activities, a copy of the Articles 
(which identified Ochanpaugh as the President of Wisdom Mission), and with other requested 
information. 

NASD's requests covered various financial documents of Wisdom Mission. Although the 
Articles grant the President authority over all aspects of Wisdom Mission's operations, the record 
reflects a practice according to which some aspects of church governance, most notably financial 
matters, are within the authority of other church leaders identified by Ochanpaugh as Elders, and 
Ochanpaugh is completely insulated from Wisdom Mission's financial operations. 'B./ Acting 

fl. / ( .. . continued) 
scope of his relationship with his employer firm, unless he has provided prompt written 
notice to the member." Northwestern's policy on outside business activities, as it applied 
to charitable and related activities, provided that "[p ]ermission may be assumed and no 
written disclosure is required for appropriate, non-compensated involvement in non-profit 
organizations." The firm's disclosure form further explained that "[i]t is not necessary to 
disclose non-investment-related activity that is exclusively charitable, civic, religious or 
fraternal and is recognized as tax exempt." 

11 NASD sent a second request on May 4, 2004, to which Ochanpaugh responded on 
May 19, 2004. NASD sent its third request on June 4, 2004, and Ochanpaugh responded 
to it on June 16, 2004. NASD sent its final two requests on August 25 and October 21, 
2004, and Ochanpaugh responded to them on September 3 and October 28, 2004, 
respectively. 

'fl/ The Articles include the "Affidavit of Wisdom Mission" ("Affidavit") executed 
March 12, 2004, by Ochanpaugh, which creates an exception to the Covenant by allowing 
the President to disclose limited information about Wisdom Mission as required to 
advance the interests ofWisdom Mission. The Affidavit requires confidential treatment 

(continued ... ) 
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with permission of other Wisdom Mission leaders, Ochanpaugh produced Wisdom Mission 
banking records, including bank statements, a signature card, and a deposit slip. NASD 
requested, but Ochanpaugh did not provide, names and contact information for every person who 
had any involvement with Wisdom Mission. 2/ On August 20, 2004, Ochanpaugh traveled to 
Kansas City, Missouri for an on-the-record interview concerning his activities at Wisdom 
Mission. 

In reviewing the Wisdom Mission bank statements provided by Ochanpaugh, NASD staff 
identified three checks written against the account, each in an amount approximately ten percent 
less than a contribution deposited to the account shortly before the check was written. NASD 
staff subsequently requested copies of these three checks "so the staff could determine whether 
[Ochanpaugh] had received any compensation from Wisdom Mission." Ochanpaugh was a 
signatory to the Wisdom Mission account and Wisdom Mission's bank statements were sent to 
his post office box. While NASD's investigation was pending, Ochanpaugh had his name 
removed from the Wisdom Mission account. Staff also requested a signed statement "explaining 
which transactions were part of the program to pay church members' bills." 10/ NASD has not 
identified what information it thought the requested checks would have provided with respect to 
the issue of compensation. Despite NASD's focus on Ochanpaugh's possible receipt of 
compensation from Wisdom Mission, the record does not reflect that NASD ever requested that 
Ochanpaugh produce his personal financial and tax records for inspection. 

Ochanpaugh failed to provide copies of the requested checks. Instead, Ochanpaugh 
provided two letters from Wisdom Mission leaders responding to several questions NASD raised 
about Wisdom Mission that Ochanpaugh was unable to answer himself. These letters, 
uncontradicted in the record, state that Ochanpaugh was insulated from the financial operations 
of Wisdom Mission and was not allowed to, and did not, open mail addressed to Wisdom 
Mission at his post office box. The letter from Christina Grell, the Wisdom Mission Scribe and 
Treasurer at the time, states that Wisdom Mission would not release the checks out of concern 
for its members' privacy, but would provide other information to assist NASD. According to 
Grell, the checks were not related to the bill-paying program but were disbursements to Wisdom 

~/ ( ... continued) 
of any information about Wisdom Mission that the President discloses to non-members 
and requires non-members to receive permission from the President before they disclose 
that information. The Affidavit also authorizes the President to sign contracts on behalf 
of Wisdom Mission. 

2/ NASD has not charged Ochanpaugh with failure to provide these documents. 

lQ/ At the hearing, an NASD staff examiner testified that the investigation had reached a 
provisional conclusion that Wisdom Mission was not a business. Nonetheless, the 
examiner still needed to determine whether Ochanpaugh received compensation before he 
could close the investigation. 
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Mission members in financial need. According to Grell, none of the payees had been counseled 
by Ochanpaugh, nor were they known to him. Moreover, Grell's letter states that the names of 
the payees did not appear on a list Ochanpaugh provided to Grell of his customers while he was 
employed by Northwestern. The other letter, from Wisdom Mission Elder Nicholas Juergens, 
confirms the restrictions on Ochanpaugh's role with respect to Wisdom Mission's finances and 
that Ochanpaugh did not open mail addressed to Wisdom Mission that he picked up from his 
post office box. 

Ochanpaugh gave several reasons for not providing the checks to NASD as requested: 
the checks were the property of Wisdom Mission, not an NASD member, and NASD had no 
right to them; Wisdom Mission leadership relied on their First Amendment rights and their 
obligations under the Covenant and refused to violate their members' privacy by producing the 
checks; ll/ and Ochanpaugh did not have the checks in his possession and could not compel the 
Wisdom Mission leadership to surrender them. 

At an impasse regarding the checks, NASD suspended and then, after an evidentiary 
hearing, barred Ochanpaugh for failure to provide the checks in response to NASD's Rule 8210 
request. NASD ruled that the requested checks were within the scope ofRule 8210 because 
Wisdom Mission was Ochanpaugh's alter ego and because Ochanpaugh had possession and 
control of the requested checks as a signatory to Wisdom Mission's bank account and as the 
addressee on the account statements. 12/ 

III. 

Because NASD lacks subpoena power, its investigations of possible violations of its rules 
by members or their associated persons depend on the cooperation of such members and 
persons. D/ When that cooperation is not forthcoming, NASD is authorized to impose 
disciplinary measures under Rule 8210. Our cases consistently support a broad interpretation of 

lll Ochanpaugh asked NASD whether documents provided pursuant to NASD's requests 
could be kept confidential. NASD responded that its rules do not provide for confidential 
treatment of information produced by its members and associated persons. 

12/ Ochanpaugh attached numerous documents to his brief, most of which are in the record. 
With respect to those documents that are not in the record, Ochanpaugh does not explain, 
as required by our Rule of Practice 452, why they were not adduced before or why they 
are relevant. NASD objects to their inclusion in the record at this point. We have 
reviewed the documents and have determined that they do not meet the requirements of 
Rule 452. For example, the documents requ~sting Ochanpaugh's presence at an on-the­
record interview are not relevant to any controverted point. Moreover, Ochanpaugh does 
not refer to any of the documents in support of the arguments in his brief. 

ill Robert A. Quiel, 53 S.E.C. 165, 1.68 (1997). 
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NASD's authority pursuant to Rule 8210. 14/ However, the scope ofRule 8210, while 
necessarily broad, does have limits. As relevant here, NASD's right to inspect and copy a 
member or associated person's documents under Rule 821 0 extends to "books, records, and 
accounts of such member or person." 1.~/ This case therefore presents the question of whether 
the requested checks are books, records, or accounts of Ochanpaugh. 

NASD presented only two reasons for concluding that the checks were within the scope 
of Rule 8210. NASD concluded first that "Wisdom Mission was under the control of, and served 
as the alter ego of[Ochanpaugh]." In support, NASD rejected Ochanpaugh's assertion that 
"documents affording him complete and autonomous authority for Wisdom Mission were mere 
templates that did not accurately reflect his role." Further, NASD found that "unsworn 
statements by Ochanpaugh's associates ... do not outweigh the express terms of Wisdom 
Mission's organizational documents, which permitted [Ochanpaugh] to comply with the staffs 
request." 

NASD does not identify any authority for using this analysis in construing Rule 8210, and 
its analysis falls short of what we have employed to disregard a corporation's separate identity 
and treat it as indistinguishable from its shareholders, or to "pierce the corporate veil." 1.6/ In 
determining whether, in a different context, to pierce the corporate veil, we have considered 
multiple factors . For example, we have looked to the practice of courts, which examine the 
capitalization of the corporation, maintenance of separate books, separation of corporate and 
individual finances, use of the corporation to support fraud or illegality, honoring of corporate 
formalities, and, over all, the good faith or sham nature of the corporation. 17 I 

14/ We have, for example, found that recipients of requests under Rule 821 0 must respond to 
the requests or explain why they cannot, Robert Fitzpatrick, 55 S.E.C. 419, 424 (2001); 
may not set conditions on their compliance, id. at 425 n.16; and may not limit their 
compliance to what they determine is necessary for NASD's investigation, id. at 425. 

1.2/ NASD Rule 8210(a)(2). 

l.Q/ See, e.g. , Daniel R. Lehl, 55 S.E.C. 843, 878 n.69 (2002), affd, No. 02-1228 (D.C. Cir. 
2003) (piercing corporate veil for purposes of disgorgement). 

ll/ Lehl, 55 S.E.C. at 878. Federal common law observes the same principles. A finding 
that the corporation has been used to support a fraud or illegality can be of particular 
importance. NLRB v. Greater Kansas City Roofing, 2 F.3d 1047, 1052 (1Oth Cir. 1993) 
("We require an element of unfairness, injustice, fraud, or other inequitable conduct as a 
prerequisite to piercing the corporate veil ... . It is only when the shareholders disregard 
the separateness of the corporate identity and when that act of disregard causes the 
injustice or inequity or constitutes the fraud that the corporate veil may be pierced.") 
(footnotes omitted). Applicable state law (the laws of Utah, the state of Wisdom 

(continued ... ) 
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NASD's decision does not address any of these factors, and the record does not contain 
adequate evidence on which to perform such an analysis. Wisdom Mission's corporate form, 
while unusual, is not inconsistent with the requirements for a corporation sole structure. A 
corporation sole consists of a single person and the person's successors in a particular station or 
office; the corporate form offers an ability for a person in that station or office to possess legal 
capacities, for example the ownership of property in perpetuity, that natural persons otherwise 
could not have, along with the other rights and duties of other corporations. 1..8/ This corporate 
structure does not, in and of itself, mean that the corporation sole is the alter ego of the 
person. 1..2/ Consequently, we are unable, on the basis of an alter ego theory, to make the 
required finding under Section 19(e) of the Securities Exchange Act of 1934 that Ochanpaugh's 
failure to produce the requested checks is a violation ofRule 8210. 20/ 

Second, NASD concluded that the checks were within Ochanpaugh's possession and 
control. It rejected his contention that the documents were not, noting that Ochanpaugh was a 
signatory on the bank account and was Wisdom Mission's president. NASD also concluded that 
his extensive powers over the operations of Wisdom Mission as its president entitled 
Ochanpaugh to treat the corporation's property as his own. From this analysis, NASD concluded 
that Ochanpaugh had possession and control over the checks, and NASD was therefore entitled 
to inspect or demand them. 

In support, NASD relies primarily on our decision in Joseph G. Chiulli. 21/ There NASD 
sought records of a former NASD member firm. At issue was whether the request for the records 
had been properly addressed to Chiulli, the former Chief Executive Officer and Chairman of the 
Board of the member firm who had physical possession of the documents, or to the firm's trustee 
in bankruptcy who had legal control of them. In resolving this question, we stated that Chiulli 
"promised personally, independent of [the firm] .. . to provide the NASD with access to the 
records it requested. Moreover, as an associated person, Chiulli was responsible for responding 

11/ ( ... continued) 
Mission's incorporation, and the laws oflowa, where it operates) is consistent with these 
principles of federal law articulated above. See, e.g., Brigham Young University v. 
Tremco Consultants, Inc., 110 P.3d 678, 689 (Utah 2005); In reMarriage ofBallstaedt, 
606 N.W. 2d 345, 349 (Iowa 2000). 

1..8/ 18 Am. Jur. 2d Corporations § 28. 

1..2/ County of San Luis Obispo v. Ashurst, 194 Cal. Rptr. 5, 7 (3d Dist. 1983) ("There is also 
a clear distinction between the corporation sole and the individual who happens to be the 
current office holder."). 

20/ 15 U.S.C. § 78s(e). 

21 / 54 S.E.C. 515 (2000) . 
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directly to the NASD's request for information. He had the [firm's] documents in his physical 
possession and he cannot shift responsibility to the firm for his own failure to provide" access to 
the documents . 22/ Our emphasis on Chiulli's possession of the documents and his responsibility 
for responding to NASD's requests served to distinguish him from the trustee in bankruptcy who 
had neither. However, because the documents were inarguably those of a member firm, there 
was no question as to NASD's right to inspect them pursuant to Rule 8210. Chiulli neither raises 
nor answers the question presented here of whether Rule 8210 gives NASD the authority to 
request Wisdom Mission's documents. 23/ 

Rule 8210 itself does not explain how to determine if requested materials are "of such 
member or [associated] person." NASD's decision provides no citation to authority, analysis or 
interpretation of the language of the Rule, or discussion of the history of the Rule in support of its 
"possession and control" theory of the scope of Rule 8210. Our research yields neither any 
adjudicatory instance where we have been faced with this precise issue nor any discussion of it in 
any Commission release. Before accepting NASD's delineation of the term "books, records, or 
accounts of such member or [associated] person," we believe a fuller exploration of the 
appropriate scope of Rule 8210 is required. Since the Rule was promulgated, and is applied and 
enforced, by NASD, we also believe NASD is in the best position to perform such an analysis in 
the first instance. We take this opportunity to identify some of the issues NASD should consider 
in engaging in this analysis. 

Rule 8210 is an essential cornerstone ofNASD's ability to police the securities markets 
and should be rigorously enforced. However, as noted above, the scope of the Rule does have 
limits. There may be circumstances in which possession and control of documents by an NASD 
member or associated person, together with some other interest in the documents short of an 
ownership interest, may be sufficient given the enforcement objectives of the NASD to trigger 
application of the Rule. In other circumstances, the NASD's authority under the Rule might not 
extend to documents that may belong to a third party, or that may contain a third party's 
confidential information not closely related to securities trading with a member or associated 
person, even if those documents were in the possession and control of a member or associated 
person. We note that under the Federal Rules of Civil Procedure, document requests or 

22/ Id. at 523 . 

23/ The other cases cited by NASD are even less persuasive or relevant because they treat 
generally an associated person's obligations under Rule 8210 without addressing the issue 
of whether NASD has the authority under the rule to demand production of documents 
that are not those of a member or a person associated with a member. See Toni 
Valentino, Securities Exchange Act Rei. No. 49255 (Feb. 13, 2004), 82 SEC Docket 711; 
Paz Sees. Inc., Exchange Act Rei. No. 52693 (Oct. 28, 2005), 88 SEC Docket 1880, 
appeal filed, 05-1467 (D.C. Cir. Dec. 22, 2005); Charles R. Stedman, 51 S.E.C. 1228 
(1994); Joseph Patrick Hannan, 53 S.E.C. 854 (1998); Michael David Borth, 51 S.E.C. 
178 (1992). 
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subpoenas for documents expressly cover documents within the "possession, custody and 
control" of the person to whom the request or subpoena is directed. 24/ The authority for the 
Federal Rules, however, stems from the Supreme Court's power to prescribe general rules of 
practice and procedure for cases in the United States district courts, 25/ while NASD's authority 
to request documents pursuant to Rule 821 0 stems from the contractual relationship entered into 
voluntarily by NASD members and associated persons with NASD. Moreover, the potential 
breadth of requests for documents under the Federal Rules is circumscribed by the full panoply of 
procedural protections afforded as part of the discovery process, including the right to object to 
the production of requested documents, and the right to have such objection heard by a court, an 
entity independent of the party requesting the documents. 26/ These protections are not available 
when NASD makes a Rule 8210 request; in such a case, the only recourse against possible 
overreaching by NASD is for the person to whom the request is directed to refuse to comply, and 
to appeal any consequent disciplinary action to the Commission. In light of these issues, in an 
outside business investigation such as this, NASD should consider first requesting the personal 
financial records of the associated person before seeking the documents of a third person. 

Although we will leave it to NASD to develop further its ·analysis with respect to the 
scope of Rule 8210, we are not remanding this matter for further review in conjunction with that 
analysis. Even if we accepted the very broad scope of Rule 8210 suggested by NASD's 
"possession and control" standard, we find that, on this record, NASD has not met its burden of 
proof to meet even that standard. 27/ The Articles identify Ochanpaugh's authority, as president, 
to control all aspects of Wisdom Mission's operations, and the signature card suggests that 
Ochanpaugh may be a person with some control over Wisdom Mission's account. 28/ On the 
other hand, NASD had evidence that, as a matter of practice, Ochanpaugh did not in fact have 
absolute control over Wisdom Mission. He was not free to release confidential information 

24/ Fed. R. Civ. P. 34 and 45. The Federal Rules of Civil Procedure do not apply in 
administrative proceedings. Matos v. Hove, 940 F. Supp. 67, 72 (S.D.N.Y. 1996) (citing 
Silverman v. CFTC, 549 F.2d 28, 33 (7th Cir. 1977)); cf. Russell Ponce, 54 S.E.C. 804, 
824 n.54 (2000), affd, 345 F.3d 722 (9th Cir. 2003). Nonetheless, in certain 
circumstances we are guided by the principles of the Federal Rules. See Carl Shipley, 45 
S.E.C. 589, 596 n.16 (1974). 

25/ 28 U.S.C. § 2072. 

26/ Fed. R. Civ. P. 26 and 45. 

27/ David M. Levine, Exchange Act Rei. No. 48760 (Nov. 7, 2003), 81 SEC Docket 2303, 
2321 n.42 (holding that preponderance of the evidence is the standard of proof in self­
regulatory organization disciplinary proceedings). 

28/ There is, however, no evidence in the record with respect to the rights account signatories 
have over accounts in general or over Wisdom Mission's account in particular. 
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about members on his own. Ochanpaugh testified without contradiction that he was a pastor and 
counselor who was insulated from any contact with Wisdom Mission's financial operations and 
who was not permitted to open bank correspondence oelivered to his post office box. The letters 
from Grell and Juergens corroborate Ochanpaugh's testimony. 29/ Because NASD has not 
established that Ochanpaugh does possess and control the requested checks, we need not address 
whether possession and control suffice to make the requested checks "books, records, and 
accounts of' Ochanpaugh for purposes of Rule 8210. 

Because we find that NASD did not establish that its request for copies of checks drawn 
against Wisdom Mission's checking account was within the scope of its authority pursuant to 
Rule 8210, we do not find that Ochanpaugh violated that Rule by failing to produce the checks, 
and we set aside this proceeding and NASD's order barring Ochanpaugh and assessing costs 
against him. 3 0/ 

An appropriate order will issue. ll/ 

By the Commission (Chairman COX and Commissioners CAMPOS, NAZARETH and 
CASEY); Commissioner ATKINS not participating. 

Nancy M. Morris . . ,/) 
Secretary Qyll 'nt . ~ 

B ·. (J,r\\ M. Peterson 
y · Assistant Secretary 

29/ NASD's decision discounts these letters' credibility because they were unsworn. The 
record does not reflect whether Ochanpaugh, representing himself, was informed that the 
letters he wanted to submit to NASD had to be sworn or in any particular form. 
Nonetheless they provide some corroborative evidence of Ochanpaugh's testimony and 
other record evidence. See Jesse Rosenblum, 47 S.E.C. 1065, 1072 (1984) ("The 
generally accepted view favors liberality in the admission of evidence in administrative 
proceedings, and all evidence that 'can conceivably throw any light upon the controversy' 
at hand should normally be admitted."). 

30/ In light of our disposition above, we need not reach Ochanpaugh's additional arguments 
that Wisdom Mission was entitled to refuse to produce the requested documents under the 
First Amendment to the United States Constitution, and that he could not compel 
Wisdom Mission leadership to surrender them. 

ll/ We have considered all of the arguments advanced by the parties. We have rejected or 
sustained them to the extent that they are inconsistent or in accord with the views 
expressed in this opinion. 
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In the Matter of the Application of 

JAY ALAN OCHANP AUGH 
c/o P.O. Box 2485 
Ames, Iowa 50010 

For Review of Disciplinary Action Taken by 

NASD 

ORDER SETTING ASIDE DISCIPLINARY ACTION TAKEN BY REGISTERED 
SECURITIES ASSOCIATION 

On the basis of the Commission's opinion issued this day, it is 

ORDERED that the bar from association with any NASD member in any capacity 
imposed by NASD against Jay Alan Ochanpaugh be, and it hereby is, set aside; and it is further 

ORDERED that the imposition of$2,183.71 in hearing costs imposed on Jay Alan 
Ochanpaugh be, and it hereby is, set aside. 

By the Commission. 

Nancy M. Morris 
Secretary 
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By~ M. Peterson 

Assistant Secretary 
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UNITED STATES OF AMERICA 
Before the 

SECURITIES AND EXCHANGE COMMISSION 

SECURITIES EXCHANGE ACT OF 1934 
Release No. 54371 I August 28, 2006 

ADMINISTRATIVE PROCEEDING 
File No. 3-12400 

In the Matter of 

PRUDENTIAL EQUITY GROUP, 
LLC, formerly known as 
PRUDENTIAL SECURITIES, INC., 

Respondent. 

ORDER INSTITUTING ADMINISTRATIVE 
PROCEEDINGS, MAKING FINDINGS, AND 
IMPOSING REMEDIAL SANCTIONS PURSUANT 
TO SECTION 15(b) OF THE SECURITIES 
EXCHANGE ACT OF 1934 

I. 

The Securities and Exchange Commission ("Commission") deems it appropriate and in 
the public interest that public administrative proceedings be, and hereby are, instituted pursuant 
to Section 15(b) of the Securities Exchange Act of 1934 ("Exchange Act") against Prudential 
Equity Group, LLC, fom1erly known as Prudential Securities Inc. ("Respondent"). 

II. 

In anticipation of the institution of these proceedings, Respondent has submitted an Offer 
of Settlement (the "Offer") which the Commission has determined to accept. Solely for the 
purpose of these proceedings and any other proceedi!1gs brought by or on behalf of the 
Commission, or to which the Commission is a party, and without admitting or denying the 
findings herein, except as to the Commission's jurisdiction over it and the subject matter of these 
proceedings, Respondent consents to the entry of this Order Instituting Administrative 
Proceedings, Making Findings, and Imposing Remedial Sanctions Pursuant to Section 15(b) of 
the Securities Exchange Act of 1934 (the "Order"), as set forth below. 



III. 

On the basis of this Order and Respondent's Offer, the Commission finds 1 that: 

A. Respondent 

1. Prior to July 1, 2003, Prudential Securities Inc. ("PSI") was an indirect wholly 
owned broker-dealer subsidiary of Prudential Financial, Incorporated ("Prudential Financial"). 
Prudential Financial is a publicly-owned holding company, traded on the New York Stock 
Exchange, whose operating subsidiaries provide a wide range of insurance, investment 
management and other financial products and services to retail and institutional customers 
including insurance brokers and investment managers. On July 1, 2003 , PSI transferred the 
assets relating to its U.S. retail securities brokerage operations to a newly formed holding 
company, now named Wachovia Securities Financial Holdings, LLC ("WSFH"). Prudential 
Financial presently owns 38% ofWSFH and Wachovia Corporation owns 62% ofWSFH. Since 
July 1, 2003, PSI's former U.S. retail securities brokerage business has operated as part of 
Wachovia Securities, LLC. Following the asset transfer, PSI converted from a stock corporation 
into a limited liability company and was renamed Prudential Equity Group, LLC ("PEG"). PEG 
is a broker-dealer registered with the Commission pursuant to Section 15(b) of the Exchange Act 
and is a member of the N ational Association of Securities Dealers and the New York Stock 
Exchange. PEG provides equity research, sales and trading to domestic and international 
institutional customers and is a successor entity to PSI. Prudential Financial continues to own 
100% of the equity interests in PEG. 

B. Summary 

2. This matter concerns a fraudulent market timing scheme perpetrated by PSI 
registered representatives (collectively, the "Representatives") whose business involved market 
timing to defraud at least fifty mutual funds and their long-term shareholders . Beginning in at 
least September 1999 and continuing through at least June 2003 (the "Relevant Period"), the 
Representatives used deceptive trading practices to conceal their identities, and those of their 
customers, to evade mutual funds' prospectus limitations on market timing. These practices 
included the use of multiple broker identifying numbers (known as Financial Advisor, or "FA" 
numbers) and multiple customer accounts; the use of accounts coded as confidential in PSI's 
systems; and the Representatives' use of "under the radar" trading to avoid notice by mutual 
funds . Typically, ·mutual funds screened for market timing trades only above a designated dollar 
amount. The practice of "under the radar" trading refers to the Representatives' splitting of one 
trade into numerous smaller ones to avoid detection by mutual funds . 

The findin gs herein are made pursuant to Respondent's Offer of Settlement and are not binding 
on any other person or entity in this or any other proceeding. 
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3. As early as the fourth quarter 1999, several mutual fund companies identified the 
Representatives ' use of deceptive trading practices and notified PSI of the Representatives' 
conduct. In May 2002 , PSI itself determined that its top-producing registered representative 
used deceptive trading practices to avoid notice by mutual funds. Throughout the Relevant 
Period, PSI received hundreds of notices from mutual fund companies that identified the 
Representatives' conduct and asked the firm to take steps to curtail their deceptive market timing 
practices. 

4. Despite PSI's increasing awareness ofthe Representatives' fraudulent market 
timing practices, the firm elected to continue the business of market timing. Rather than 
discipline or sanction any of the Representatives or even curtail their ability to open additional 
accounts for their market timing customers, PSI failed to prevent their conduct from continuing 
and actually began to track the Representatives' gross revenues. In 2001 , for example, the 
Representatives generated more than $16 million in gross commission revenues for the firm, 
most of which was in danger ofbeing eliminated had the firm phased out market timing at that 
time. Similarly, the Representatives generated approximately $23 million in gross commission 
revenues in 2002, and continued to generate comparable revenues throughout the Relevant 
Period. 

5. PSI's policies and procedures were ineffective in curtailing the Representatives ' 
fraud and were largely not enforced. Even in situations where PSI purportedly enforced any of 
these policies, PSI senior officers undermined them by granting exceptions for PSI's largest 
producing registered representatives. Additionally, PSI repeatedly failed to deprive the 
Representatives of their inappropriate use of hundreds ofF A numbers, even though the use of 
multiple FA numbers was the primary means by which the Representatives carried out their 
fraud. PSI finally issued a market timing policy in January 2003, but the firm did not fully 
enforce procedures in that policy to curtail the Representatives' scheme. PSI also failed to make 
and keep required records concerning the Representatives' trading practices. As a result of the 
conduct described above, PSI violated the antifraud and books and records provisions of the 
federal securities laws. 

C. Background 

6. Market timing includes frequent buying and selling of shares of the same mutual 
fund or buying or selling of mutual fund shares in order to exploit inefficiencies in mutual fund 
pricing. Though not illegal per se, market timing can harm mutual fund shareholders because it 
can dilute the value of their shares, if the market timer is exploiting pricing inefficiencies, or 
disrupt the management of the mutual fund's investment portfolio and can cause the targeted 
mutual fund to incur costs borne by other shareholders to accommodate frequent buying and 
selling of shares by the market timer. 

7. Beginning in the late 1990s, many mutual funds determined that market timing 
harmed their long-term shareholders. As a result, they began to monitor market timing in their 
funds ' shares and imposed restrictions on excessive trading. Such restrictions limited the 

3 



number of trades that an account holder could place in a fund's shares and often were set forth in 
the funds' prospectuses. Many funds monitored trading activity to detect any violations of these 
prospectus limitations. 

8. Most mutual funds received trade instructions from PSI through the National 
Securities Clearing Corporation ("NSCC"). NSCC is a centralized trade clearance and 
settlement system that linked the Representatives, PSI, and virtually all mutual fund companies. 
To place trades that were transmitted through NSCC, the Representatives were required to 
identify their FA number and a customer account to mutual funds on trade tickets. PSI appended 
additional information to the Representatives' orders and transmitted the transactions through 
NSCC to the mutual fund companies. 

9. Some mutual funds screened for excessive short-term trading by reviewing FA 
and customer account numbers that the Representatives transmitted to them via NSCC. Some 
also monitored for excessive short-term trading by trade size and principal amount and by the 
branch code attached to a trade.2 Typically,.if a fund concluded that a shareholder had violated 
its exchange limitations, the fund would attempt to prevent, or "block" additional trades in a fund 
or fund family by that shareholder. If a fund determined that a particular PSI registered 
representative or shareholder had violated its exchange limitations, the fund would send a "block 
letter" to PSI. Block letters varied but generally notified PSI of the mutual fund's intention to 
block the registered representative's or customer's transaction and often asked PSI to take steps 
to preclude a particular registered representative or customer account from engaging in 
additional trades in a particular fund or fund family. 

10. Because these mutual funds monitored for excessive trading by FA number and/or 
customer account number, the Representatives altered their use of these numbers to defraud these 
funds and the funds' long-term shareholders. By altering their use of these numbers, the 
Representatives tricked mutual fund companies into accepting trades that the funds otherwise 
would have rejected. 

D. The Representatives' Deceptive Conduct 

11. During the Relevant Period, the Representatives engaged in a fraudulent scheme 
to circumvent blocks imposed by mutual funds on their trading privileges. The Representatives' 
scheme worked as follows. The Representatives' customers, typically hedge funds , asked the 
Representatives to purchase and sell mutual funds on a short-term basis on their behalf. The 
Representatives, however, knew that mutual funds tracked their trades by FA number and 
customer account number, and they knew that if they placed short-term mutual fund trades for 
their customers using a single FA or account number, the mutual funds would like! y determine 

2 PSI assigned branch codes to each of its retail branch offices. Branch codes identified to 
mutual funds the PSI branch office from which a particular market timing trade ori ginated. 
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the number of trades was excessive and would block any further trades by them. 

12. The Representatives, therefore, devised a scheme to conduct their customers' 
trading using dozens of customer accounts, often established under fictitious names, and multiple 
FA numbers to make it difficult for mutual funds to identify their customers' market timing. 
When the mutual funds succeeded in blocking certain FA numbers or customer accounts from 
further trading, the Representatives then used other FA numbers and customer accounts that had 
not yet been blocked to evade the funds' restrictions and continue to trade. 

a. The Boston Registered Representatives 

13 . For example, one group ofPSI registered representatives based in its Boston, 
Massachusetts branch office (the "Boston Representatives") repeatedly used these deceptive 
practices to defraud mutual funds throughout the Relevant Period. The Boston Representatives 
consisted of a group of three PSI registered representatives and several assistants. The group had 
five customers for whom it placed market timing trades, each of whom acted on behalf of one or 
more hedge funds . During the Relevant Period, PSI received approximately $8 rnillion from the 
Boston Representatives ' market timing activities, of which group members received 
approximately $4.6 million. As a result of this business, the head of the group quickly rose to 
become one of PSI's top producers. 

14. Many of the mutual funds in which the Boston Representatives traded screened 
for market timing trades by FA and customer account numbers. Many fund companies sent 
notices to PSI that complained that the group's trades had violated prospectus limitations. Some 
mutual funds announced steps they had taken to preclude the Boston Representatives from 
further trading while others asked that PSI take steps to block further trades by the group in the 
fund. 

15. During the Relevant Period, the Boston Representatives used at least thirteen FA 
numbers and hundreds of customer accounts (for what were, in reality, only five customers) to 
circumvent these blocks and preclude new blocks. The Boston Representatives' use of these 
devices in connection with market timing allowed group members to continue to place trades in 
funds that had taken steps to preclude them from further trading. Their scheme created the 
impression that transactions originated from many registered representatives and represented 
many different customers. In fact, what appeared to the mutual funds to be thousands of separate 
transactions submitted by many registered representatives for many unrelated customers was 
actually a systematic pattern of market timing by group members on behalf of their five hedge 
fund customers. 

b. The Garden City Representative 

16. Another PSI registered representative based in its Liberty Plaza and Garden City, 
New York branch offices (the "Garden City Representative") used these same deceptive 
practices to defraud mutual funds throughout the Relevant Period . The Garden City 
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Representative headed a team of registered representatives and assistants, although he very rarely 
reported to work at any PSI location. He had five customers for whom he placed market timing 
trades, each of whom acted on behalf of one or more hedge funds. During the Relevant Period, 
PSI received approximately $9.8 million from the Garden City Representative's market timing 
activities (of which the Garden City Representative received approximately $4.7 million). The 
Garden City Representative was the top producing registered representative at PSI throughout 
the Relevant Period. 

17. Like the Boston Representatives, the Garden City Representative traded in mutual 
funds that screened for market timing by FA and customer account numbers. During the 
Relevant Period, approximately fifty mutual funds complained to PSI about the Garden City 
Representative's trading activity. Many mutual funds specifically identified to PSI his use of 
deceptive trading strategies to evade blocks the fund companies had imposed. 

18. To evade these blocks, the Garden City Representative maintained 49 different 
FA numbers and hundreds of customer account numbers (for what were, in reality, only five 
customers). His use of these devices to market time created the impression that the trades 
originated from many registered representatives and many customers. By shifting trades from 
one FA number to another, or from one customer account to another, the Garden City 
Representative concealed his identity and was able to place trades in mutual funds where PSI 
previously had blocked his trading under his other FA numbers and accounts. 

c. The Special Accounts Representatives 

19. Another group of PSI registered representatives based in a New York office 
known within the firm as "Special Accounts" (the "Special Accounts Representatives") also used 
deceptive practices to defraud mutual funds throughout the Relevant Period. The Special 
Accounts Representatives consisted of a group of two PSI registered representatives and several 
assistants. The group had three customers for which it placed market timing trades. During the 
Relevant Period, PSI received gross revenue of approximately $6.5 million from the Special 
Accounts Representatives' market timing activities, of which group members received 
approximately $2.5 million. As a result of this business, the heads of the group quickly achieved 
membership in PSI's Chairman's Club, a select group consisting of the largest producing 
registered representative within the firm. 

20. Like the Boston Representatives and the Garden City Representative, the Special 
Accounts Representatives knew that most mutual funds identified excessive trading by FA and 
customer account numbers. They also understood that mutual funds screened for market ti ming 
by reviewing only those trades at or exceeding certain dollar amounts. The Special Accounts 
Representatives used at least 20 FA numbers and hundreds of customer accounts (for what were, 
in reality, only three customers) to avoid detection by mutual funds. The Special Accounts 
Representatives also used "under the radar" trading to disguise their customers' trading in funds 
that previously had taken steps to stop them. The Special Accounts Representatives use of these 
devices in connection with market timing deceived mutual funds into accepting trades they 
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otherwise would have rejected. Like the Boston Representatives and the Garden City 
Representative, their scheme perpetuated the impression that transactions originated from many 
registered representatives and represented many different customers. 

E. PSI Failed to Prevent the Representatives From Obtaining Multiple Broker 
Identifying and Customer Account Numbers 

21 . PSI failed to prevent the Representatives from obtaining several different forms of 
broker identifying numbers. Consequently, the Representatives used these numbers to perpetrate 
their scheme to defraud. When registered representatives began their employment with PSI, PSI 
assigned them an FA number. Registered representatives used FA numbers to open customer 
accounts, execute trades, and track their commissions. When registered representatives worked 
as a team to service common customers, PSI provided "Joint" numbers . Joint numbers 
ostensibly represented a commission split between two or more registered representatives. Here, 
the Representatives acquired and used Joint numbers for improper purposes. The numbers were 
not used to split commissions, but rather to facilitate the Representatives' ability to trade after 
their other broker identifying numbers had been blocked from trading. PSI also provided the 
Representatives with "Also" numbers. The purported purpose of "Also" numbers was to allow 
the Representatives' customers to access only those portions of a given registered 
representative 's portfolio that belonged to that customer or to provide certain customers with 
commission discounts. The Representatives, however, used Also numbers improperly in the 
same manner as they used FA and Joint numbers - to circumvent blocks that had been imposed 
on their other FA numbers . Indeed, at least one mutual fund became so frustrated by its inability 
to identify the Representatives that it threatened to curtail the trading privileges of all registered 
representatives within a PSI branch to remedy the conduct. 

22. Each of the Representatives maintained numerous FA, Joint, and Also numbers, 
and used these numbers interchangeably to execute trades for their customers. For example, the 
Boston Representatives used 13 broker identifying numbers to place market timing trades and 
the Garden City Representative used 49 broker identifYing numbers. When one of the 
Representatives ' FA, Joint, or Also numbers was blocked from trading by a particular mutual 
fund, he used another number assigned to him to place the trade in that fund. Although each 
Joint number ostensibly represented a unique commission split, in fact each team of 
Representatives split commissions from mutual fund purchases according to a single ratio, 
irrespective of which broker identifying number was used to enter the trade. 

23. PSI failed to prevent the Representatives from opening hundreds of customer 
account numbers. The Representatives' customers maintained multiple accounts with PSI, many 
of which bore fictitious names that had no relation to the actual customer's name. The 
Representatives used these customer accounts interchangeably to execute trades. When one 
customer account was blocked from trading by a particular mutual fund, the Representatives 
substituted another account for that same customer to place the trade for that customer, thereby 
creating the appearance that the trade originated from another customer. 
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24. PSI fail ed to prevent the Representatives from obtaining accounts for their 
customers that were coded as "Confidential. " Confidential accounts did not identify the 
beneficial owner of the account on the transaction data provided to the mutual funds. Although 
such a designation could have a legitimate purpose, here the Representatives used confidential 
accounts improperly to impede the mutual funds' ability to identify which PSI registered 
representative or customer was market timing their funds . 

25 . PSI also failed to prevent the Representatives from obtaining customer account 
numbers with multiple branch identifiers. Typically, registered representatives located in one 
PSI branch office had customer accounts that had a prefix used to identify the branch location. 
Here, the Representatives established accounts for their hedge fund customers using multiple 
branch codes, which effectively impeded the mutual funds' ability to identify the particular PSI 
office location, as well as registered representative, that was market timing their funds. The 
Representatives used branch identifiers improperly as another mechanism to conceal their 
identities and the identities of their customers to mutual funds. 

F. PSI Received Notifications of the Representatives' Deceptions 

26. During the Relevant Period, mutual fund companies sent more than a thousand 
letters and e-mails to PSI concerning market timing by the Representatives. Many of these 
communications asked PSI to take steps to stop further trading by a particular customer account 
or FA number. Others expressly notified PSI that the Representatives used deceptive trading 
practices to continue placing market timing trades. 

27. High level officers of PSI were aware during the Relevant Period that mutual 
funds were accusing the Representatives of using deceptive practices to evade the mutual funds' 
attempts to block the Representatives' market timing trades. For example, an individual who 
joined PSI in 1997 and rose to become the chief administrator ofPSI's Private Client Group 
("PCG") in January 1999, then to executive director ofPCG in November 2000, and finally to 
president ofPCG in December 2002 (the "Senior Officer"), received repeated notices of 
wrongdoing by the Representatives throughout the Relevant Period, but did not take adequate 
steps to stop the Representatives' fraud . Among other things, the Senior Officer received the 
following indications that the Representatives were committing fraud. In some cases, certain 
other senior managers or high level officers of PSI also received notices that the Representatives 
were committing fraud . 

28. On November 21, 1999, a senior executive in the PSI Mutual Fund Operations 
Division forwarded to the Senior Officer a string of e-mails concerning a complaint from a 
mutual fund complex that the Garden City Representative had evaded a block on two of his 
accounts by simply opening new accounts. Among other things, the e-mail stated: 

It appears that [the Garden City Representative] circumvented this 
restriction by requesting new BIN [account] #s and fund accounts 
be established, funded by transferring shares into these new 
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accounts on 11 /8/99. Subsequently on 11110/99, an exchange out 
of the money fund into our stock funds was processed, beginning 
market timing again. 

The cover e-mail commented, "[T]his seems to be a serious matter that will only get worse." 

29. On January 19, 2000, the manager of PSI's Mutual Fund Operations Division 
forwarded to the Senior Officer an e-mail from another mutual fund complex complaining that a 
member of the Boston Representatives had evaded a trading restriction by opening a new 
account, stating: 

It appears that [the member] set up another account in December 
for the same client we restricted on 11/22. 

30. On March 30, 2001 , the head ofPCG risk management sent the Senior Officer an 
e-mail that attached a letter from another mutual fund complex complaining that "excessive 
trading activity" by PSI registered representatives in its mutual funds "has become detrimental to 
both the funds and shareholders of the funds involved." The letter described the tactics used by 
PSI registered representatives to avoid having their trades canceled as follows : 

Since trade cancellation began on February 26th, 2001 , we have 
noticed several types of reactions by Prudential Financial Advisors 
in order to circumvent our attempts to terminate excessive trading. 
Originally, your Financial Advisors established new identification 
numbers so that they would not be recognized as a repeat offender. 
Secondly, Financial Advisors would transfer a fund(s) position 
from account to account, in order to disguise their identity. Lastly, 
your Financial Advisors have attempted to reduce the dollar 
amount of the exchange orders while simultaneously increasing the 
number of exchanges (in the same fund and account) in the hopes 
of not being identified. 

31. On June 28, 2001, the Senior Officer received an e-mail from the manager of the 
Special Accounts branch warning him that the Special Accounts Representatives were obtaining 
multiple FA numbers in order to conduct their market timing, stating that: 

We will have an issue soon with joint FA numbers : in order to get 
around the MF [mutual fund] timing issue they are starting to 
request 99/01 split numbers with their junior partners to help them 
get around being shut down by some MF companies on timing. 

32. On April 4, 2002, the manager of PSI's Mutual Funds Operations division sent an 
e-mail to other senior managers forwarding an e-mail from another mutual fund complex 
complaining that certain PSI registered representatives were using multiple accounts and FA 
numbers to evade restrictions on their market timing. The e-mail stated: 
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What we have seen scares us. It appears certain representatives are 
changing account registrations, tax id numbers, and branch and rep 
numbers in an effort to time the [mutual fund complex's] funds . 
All of these accounts have been stopped, but each day "new" ones 
pop up. 

When the PSI chief compliance officer saw the above e-mail, he showed it to the Senior Officer. 
The head of PCG risk management also discussed the e-mail with the Senior Officer. 

33. On April 29, 2002, the Senior Officer met with an internal PSI working group that 
had been analyzing market timing issues. The group described for the Senior Officer the mutual 
fund companies ' restrictions on excessive trading, the fund companies ' block letters to PSI, and 
the deceptive trading strategies used by certain PSI registered representatives, including multiple 
accounts and FA numbers. 

34. On at least two occasions in May 2002, an employee of PSI's risk management 
division detailed for the Senior Officer several deceptive practices used by the Garden City 
Representative. The employee's analysis noted that in one 37-day period, the Garden City 
Representative had 19 different mutual fund companies request that accounts under the 
representative's control, or the representative as an FA, be blocked from their funds. The 
analysis concluded that the Garden City Representative had circumvented these requests by 
changing his FA number to an Also or Joint Number to avoid detection by the fund, or by 
changing customer account numbers and moving the assets from the blocked account to a newly 
established account. 

35 . On February 5, 2003, the director of strategic planning at PCG sent the Senior 
Officer (then the President and most senior officer ofPCG) a string of e-mails from another 
mutual fund complex complaining that certain PSI registered representatives were using multiple 
customer accounts and FA numbers for market timing. One of the e-mails stated: 

I have spoken to these reps a few times over the past several 
months about stopping their timing activity to no avail. Over the 
past several months, we have placed stops on 325 of their accounts 
as of 11130/02 and continue to add accounts daily. We see new 
accounts/rep id combinations being opened and have determined 
that we are not able to continue chasing them within our funds . 
We feel our only course of action to protect our fund shareholders 
is to prohibit the attached list of reps from doing business with [our 
funds] . 

Another e-mail in the string stated: 

These reps have multiple rep ids and have continued to add new 
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ones as we block the ids within the NSCC trading system for our 
fund complex .. . These reps created close to $3 billion in 
exchanges last year with $75 million of assets during a time in 
which we placed stops on 350 of their accounts. 

The director of strategic planning added his own warning to the Senior Officer: 

I just wanted to give you a heads up on an issue that is sure to 
reach your desk in the next day or two . As you can see from the 
attached string of notes, the senior leadership team at [a mutual 
fund complex] are completely frustrated with some of the 
tactics/strategies ofFA's [the Garden City Representative and the 
Boston Representatives]. Previous attempts to curtail timing 
activity in the [mutual fund complex's] funds by blocking account 
activity have been thwarted by the establishment of additional FA 
numbers. It appears that [the mutual fund complex] is now making 
overtures that continued activity of this nature wi 11 threaten the 
relationship between Prudential and the fund company. 

36. On February 11, 2003, a PCG risk officer sent an e-mail to the Senior Officer 
(then the President and most senior officer ofPCG) that forwarded an e-mail from the Garden 
City branch manager about the Garden City Representative's market timing business. The 
branch manager questioned the effectiveness of the Mutual Fund Operations Division's internal 
blocking system and raised several other concerns about the Garden City Representative ' s 
activities: 

Blocking of individual accounts by fund companies is extremely 
short-sighted in consideration of the fact that each "entity" 
maintains multiple accounts with our Firm. 

There have been repeat offenses, at least in spirit .. . 

Fund companies have been misled as to the identity of the FA's of 
record ... Recently, (a mutual fund company] was provided with 
information which was at best misleading to effect the removal (of] 
a block. 

[T]here is frequent journaling of funds between accounts. 

At the present time, [the Garden City Representative and an 
assistant] either have or have had a total of 48 FA #s including 
single, joint and also numbers . 
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G. PSI's Procedures to Limit Market Timing Were Ineffective 

37. Although PSI senior officers issued policies and procedures ostensibly designed 
to proscribe the Representatives' conduct, these policies and procedures were ineffective in 
scope and were never fully enforced. Moreover, even in situations where these policies and 
procedures purportedly were enforced, PSI senior officers undermined them by granting 
exceptions for its largest producing registered representatives. As a result, the Representatives ' 
deceptions continued even after these policies and procedures were promulgated. 

a. PSI's June 2002 Procedure Concerning Issuance of FA Numbers 

38. In June 2002, PSI instituted a procedure concerning the issuance ofF A numbers, 
in a purported effort to hinder the Representatives ' ability to obtain "Joint" numbers and "Also" 
numbers to evade limitations on market timing (the "June 2002 Procedure"). The June 2002 
Procedure provided, simply, that requests for "Joint" and "Also" numbers would require a 
documented business request and a PSI Regional Business Manager' s approval. The June 2002 
Procedure failed to preclude the Representatives from misusing previously issued Joint and Also 
numbers to evade blocks imposed by mutual fund companies nor did it preclude them from 
obtaining new FA numbers to facilitate their fraud. Indeed, the Garden City Representative 
obtained 12 new Joint and Also numbers just days before the procedure took effect, purportedly 
to assist him in transferring customer accounts from one PSI branch office to another. The June 
2002 Procedure also did not subject the Representatives to any form of discipline or sanction if 
they continued to use Joint and Also numbers to evade blocks in violation of its terms. 

b. PSI's January 2003 Market Timing Policy 

39. After protracted discussion involving PSI senior officers during the Fall of 2002, 
PSI issued a market timing policy on January 8, 2003 (the "Market Timing Policy"). PSI 
considered, and rejected, defining market timing in the Market Timing Policy as a certain 
number of trades because of concerns that doing so would have too great an impact on the 
Representatives' revenues. PSI also rejected an absolute prohibition on the business of market 
timing. Instead, the Market Timing Policy provided that "inappropriate timing activities [would] 
continue to be monitored" by mutual fund companies and not by PSI itself. 

40. Unlike other PSI policies concerning market timing, the Market Timing Policy 
expressly provided for the imposition of sanctions, including termination of employment, for the 
Representatives' use of "manipulative techniques" to evade mutual fund trading restrictions. 
Any imposition of sanctions was to be decided by a committee consisting of members of PSI's 
Legal, Compliance, and Risk Management divisions. Despite notifications of continuing 
deceptive practices received by PSI after it issued the Market Timing Policy, PSI did not form 
this committee and failed to take action against any of the Representatives to stop their use of 
"manipulative techniques" to market time. 

41 . The Market Timing Policy also provided that, in the event a mutual fund company 
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asked PSI to block any one of a registered representative's FA numbers, all numbers belonging 
to the registered representative similarly would be blocked from trading. However, PSI senior 
officers determined not to implement this critical aspect of the Market Timing Policy. In fact, 
despite the policy' s clear language, PSI interpreted mutual fund block requests after it issued the 
Market Timing Policy in the same manner as it had previously- as narrowly as possible, 
blocking only the specific FA number or customer account number identified by mutual fund 
block requests. Thus, even after issuance of the Market Timing Policy, the Representatives were 
able to continue their fraudulent scheme of switching to unblocked FA numbers or customer 
accounts to evade blocks imposed by mutual fund companies. 

H. PSI Profited From the Representatives' Deceptive Acts 

42. PSI identified the Representatives as early as 2000 arid monitored their revenues 
and ranks within the firm throughout the Relevant Period. The firm's Mutual Fund Operations 
Division, which processed the Representatives ' trades in mutual funds, monitored the 
Representatives' activity because their rapid trading required the dedication of additional staff 
within the department to process the trades and strained the firm's trade processing and 
settlement systems. 

43. In 2000, PSI began to track each quarter the gross commission revenues generated 
by the Representatives. PSI prepared these reports to determine the amount of income that 
would possibly be reduced if the firm determined to eliminate market timing as a business. In 
2001, for example, the Representatives generated more than $16 million in gross commission 
revenues for the firm, most of which would have been eliminated had the firm phased out market 
timing at that time. Similarly, the Representatives generated approximately $23 million in gross 
commission revenues for 2002, and received another $10 million in gross commission revenues 
during the first half of2003. 

44. As PSI senior officers became increasingly aware of the Representatives' use of 
deceptions, the firm elected to continue the business of market timing. Indeed, some of the 
firm 's senior officers were aware that the June 2002 Procedure concerning the issuance of 
multiple FA numbers and the January 2003 Market Timing Policy were wholly ineffective at 
eradicating the Representatives' deceptions and the Representatives and their hedge fund 
customers continued this activity. During the Relevant Period, the Representatives generated 
approximately $50 million in gross revenues as a result of this conduct. 

I. PSI Failed to Make and Keep Required Books and Records 

45 . PSI was required to make and keep current trade orders and trade tickets 
concerning the Representatives' mutual fund trading. PSI also was required to make and keep 
current a trade blotter that reflected the Representatives' mutual fund trading. During the 
relevant period, PSifailed to maintain these required books and records, and, in instances where 
PSI did maintain these items, they did not give the actual time at which the orders were received 
or the time of entry. 

13 



J. Violations of the Antifraud and Books and Records Provisions of the Federal 
Securities Laws 

46. As a result of the conduct described above, PSI willfully violated Section 17(a) of 
the Securities Act of 1933, which prohibits fraudulent conduct in the offer or sale of securities. 

4 7. As a result of the conduct described above, PSI also willfully violated Section 
1 O(b) of the Exchange Act and Rule 1 Ob-5 thereunder, which prohibit fraudulent conduct in 
connection with the purchase or sale of securities. 

48. PSI also willfully violated Section 17(a) of the Exchange Act and Rules 17a-3 and 
17a-4 thereunder. Section 17(a) of the Exchange Act and Rules 17a-3 and 17a-4 thereunder 
required PSI to make and keep certain books and records relating to its business, including trade 
blotters and trade tickets related to mutual fund trading. Implicit in the Commission's 
recordkeeping rules is a requirement that information contained in a required book or record be 
accurate. PSI failed to maintain complete and current copies of trade blotters concerning mutual 
fund trading and trade tickets related to mutual fund trading in a readily accessible place. In 
instances where PSI did maintain trade tickets, information included on them did not represent 
the actual time at which the orders were placed. 

K. Undertakings 

In determining whether to accept the Offer, the Commission has considered these 
undertakings: 

49. Cooperation. Respondent shall cooperate fully with the staff of the Commission 
in any litigation, ongoing investigation, or other proceedings relating to or arising from the 
matters described in the This Order. In connection with such cooperation, Respondent has 
undertaken: 

a. to produce promptly, without service of a notice or subpoena, any and all 
documents and other information requested by the Commission's staff in 
Respondent's possession and control; 

b. to use its best efforts to cause its employees to be interviewed by the 
Commission's staff at such times as the Commission may reasonably request; and 

c. to use its best efforts to cause its employees to appear and testify truthfully and 
completely without service of a notice or subpoena in such investigations, 
depositions, hearing or trials as the Commission's staff reasonably may request; 
and that in connection with any testimony of Respondent to be conducted at 
deposition, hearing, or trial pursuant to a notice or subpoena, Respondent 

14 



1. agrees that any such notice or subpoena for Respondent's 
appearance and testimony may be served by regular mail on its 
attorney: 

Bingham McCutchen LLP 
Attn: Neal E. Sullivan, Esq. 
2020 K Street, N.W. 
Washington, DC 20006; and 

n . Agrees that any such notice or subpoena for Respondent's 
territorial limits imposed by the Federal Rules of Civil Procedure. 

50. Independent Distribution Consultant. Respondent shall retain, within 60 days of 
the entry of this Order, the services of an independent distribution consultant ("Independent 
Distribution Consultant") acceptable to the staff of the Commission. 

a. Respondent shall be responsible for all costs and expenses associated with the 
development and implementation of the Distribution Plan for the distribution of the 
disgorgement ordered in Section IV.B. of this Order. Such costs and expenses shall include, 
without limitation (i) the compensation of a tax administrator for the preparation of tax returns 
and/or for seeking any IRS rulings; (ii) the payment of taxes; and (iii) the payment of any 
distribution or consulting services as may be reasonably required by the Independent Distribution 
Consultant. Respondent shall cooperate with the tax administrator to see that all tax payments 
are timely made, and all such tax payments shall be deposited in the Qualified Settlement Fund 
upon notice from the tax administrator concerning the amount and the deadline for payment. 

b. Respondent shall cooperate fully with the Independent Distribution Consultant to 
provide all information requested for its review, including providing access to its files, books, 
records, and personnel. 

c. The Independent Distribution Consultant shall develop a proposed Distribution 
Plan for the distribution of the disgorgement ordered in Section IV.B. of this Order, and any 
interest or earnings thereon, according to a methodology developed in consultation with and 
acceptable to the staff of the Commission. 

d. The Independent Distribution Consultant shall submit to Respondent and the staff 
of the Commission the proposed Distribution Plan no more than 180 days after the entry of this 
Order. 

e. The proposed Distribution Plan developed by the Independent Distribution 
Consultant shall be binding unless, within 210 days after the date of entry of this Order, 
Respondent or the staff of the Commission advises, in writing, the Independent Distribution 
Consultant of any determination or calculation from the Distribution Plan that it considers to be 
inappropriate and states in writing the reasons for considering such determination or calculation 
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inappropriate. 

f. With respect to any calculation with which Respondent or the staff of the 
Commission do not agree, such parties shall attempt in good faith to reach an agreement within 
240 days of the entry of this Order. In the event that Respondent and the staff of the 
Commission are unable to agree on an alternative determination or calculation, the 
determinations of the Independent Distribution Consultant shall be included in the proposed 
Distribution Plan. 

g. Within 285 days of the date of entry of this Order, the Independent Distribution 
Consultant shall submit the proposed Distribution Plan for the administration and distribution of 
disgorgement funds pursuant to the Commission's Rules on Fair Fund and Disgorgement Plans, 
17 C.F.R. § 201.1100, et seq., (Rule 1100 through Rule 1106). Following a Commission order 
approving a final plan of distribution, as provided in Rule 1104 [ 17 C.F.R. § 201.1104] of the 
SEC's Rules on Fair Fund and Disgorgement Plans, the Independent Distribution Consultant 
shall take all necessary and appropriate steps to administer the final plan for distribution of 
disgorgement funds in accordance with the terms of the approved Distribution Plan. 

h. For the period of the engagement and for a period of two years from completion 
of the engagement, the Independent Distribution Consultant shall not enter into any employment, 
consultant, attorney-client, auditing, or other professional relationship with Respondent, or any 
of its present or former affiliates, directors, officers, employees, or agents acting in their capacity 
as such. Any firm with which the Independent Distribution Consultant is affiliated in 
performance of his or her duties under this Order, or of which he/she is a member, and any 
person engaged to assist the Independent Distribution Consultantin the performance of his/her 
duties under this Order, shall not, without prior written consent of the staff of the Commission, 
enter into any employment, consultant, attorney-client, auditing or other professional relationship 
with Respondent, or any of Respondent's present or former affiliates, directors, officers, 
employees, or agents acting in the capacity as such for the period of the engagement and for a 
period of two years after the engagement. 

i. For good cause shown, the staff of the Commission may alter any of the 
procedural deadlines set forth above. 

IV. 

In view ofthe foregoing, the Commission deems it appropriate and in the public interest 
to impose the sanctions agreed to in Respondent's Offer. 

Accordingly, pursuant to Section IS(b) of the Exchange Act, it is hereby ORDERED 
that: 

A. Respondent is hereby censured. 
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B. Respondent shall, within 10 days of the entry of this Order, pay disgorgement of 
$270 million to the Securities and Exchange Commission. Such payment shall be: (A) made by 
wire transfer, United States postal money order, certified check, bank cashier's check or bank 
money order; (B) made payable to the Securities and Exchange Commission; (C) wired, hand­
delivered, or mailed to the Office of Financial Management, Securities and Exchange 
Commission, Operations Center, 6432 General Green Way, Stop 0-3, Alexandria, VA 22312; 
and (D) submitted under cover letter that identifies PSI as a Respondent in these proceedings, the 
file number of these proceedings, a copy of which cover letter, wire transfer instruction, money 
order, or check shall be sent to David P. Bergers, District Administrator, Securities and 
Exchange Commission, Boston District Office, 33 Arch Street, 23rd Floor, Boston, 
Massachusetts 0211 0. 

C. Respondent shall comply with the undertakings enumerated in Section III. , 
paragraph 50 ofthis Order. 

By the Commission. 

Nancy M. Morris 
Secretary 

9tJj'rM-~ 
6 . (Jiu M. Peterson 

Y. Assistant Secretary 
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UNITED STATES OF AMERICA 
Before the 

SECURITIES AND EXCHANGE COMMISSION 

SECURITIES ACT OF 1933 
Release No. 8733/ August 28, 2006 

ADMINISTRATIVE PROCEEDING 
File No. 3-12400 

In the Matter of 

PRUDENTIAL EQUITY GROUP, 
LLC, formerly known as 
PRUDENTIAL SECURITIES INC., 

Respondent. 

ORDER UNDER RULE 602(e) OF 
THE SECURITIES ACT OF 1933 
GRANTING A WAIVER OF THE 
DISQUALIFICATION PROVISION OF 
RULE 602(c)(3) 

Prudential Equity Group, LLC, formerly known as Prudential Securities Inc. 
("Respondent") has submitted a letter, dated August 8, 2006, requesting a waiver of the Rule 
602(c)(3) disqualification from the exemption under Regulation E under the Securities Act of 
1933 ("Securities Act") arising from the settlement of an administrative proceeding commenced 
by the Commission. On August 28, 2006, 2006, pursuant to Respondent's Offer of Settlement, 
the Commission instituted an Order Instituting Administrative Proceedings, Making Findings, 
and Imposing Remedial Sanctions Pursuant to Section 15(b) of the Securities Exchange Act of 
1934 ("OIP") against Respondent. 

The OIP finds that some registered representatives formerly employed by Respondent 
used deceptive practices to conceal their identities, and those of their customers, to evade mutual 
funds' prospectus limitations on market timing. By engaging in such conduct, Respondent 
willfully violated Section 17(a) of the Securities Act, Sections lO(b) and 17(a) of the Securities 
Exchange Act of 1934 ("Exchange Act") and Rules 10b-5, 17a-3 , and 17a-4 thereunder. The 
OIP also requires Respondent to pay disgorgement of $270 million and to comply with certain 
undertakings . 

Regulation E provides an exemption from registration under the Securities Act, subject to 
certain conditions, for securities issued by certain small business investment companies and 
business development companies. The Regulation E exemption is not available for the securities 
of an issuer if, among other things, any investment adviser or underwriter for the securities to be 
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offered is subject to an order of the Commission entered pursuant to Section 15(b) of the 
Exchange Act. See Rule 602(c)(3) under the Securities Act. The Commission may waive the 
disqualification upon a showing of good cause. See Rule 602(e) under the Securities Act. 
Based on the representations set forth in Respondent's August 8, 2006 request, the Commission 
has determined that, pursuant to Rule 602(e), a showing of good cause has been made and that 
the request for a waiver of the disqualification should be granted. 

Accordingly, IT IS ORDERED, pursuant to Rule 602(e) under the Securities Act, that a 
waiver of the disqualification provision ofRule 602(c)(3) under the Securities Act resulting from 
the entry of the OIP is hereby granted. 

By the Commission. 

2 

Nancy M. Morris 
Secretary 

C4it'>Z1. ~ 
By: Vfi1 rvt Peterson 

Assistant Secretary 
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UNITED STATES OF AMERICA 
Before the 

P~c~~~ 
SECURITIES AND EXCHANGE COMMISSION 

SECURITIES ACT OF 1933 
Release No. 8734 I August 28, 2006 

SECURITIES EXCHANGE ACT OF 1934 
Release No. 54372 I August 28, 2006 

ADMINISTRATIVE PROCEEDING 
File No. 3-12400 

In the Matter of 

PRUDENTIAL EQUITY 
GROUP,LLC, 
formerly known as 
PRUDENTIAL SECURITIES 
INC., 

Respondent. 

ORDER UNDER SECTION 27A(b) OF THE 
SECURITIES ACT OF 1933 AND SECTION 
21E(b) OF THE SECURITIES EXCHANGE 
ACT OF 1934, GRANTING WAIVERS OF 
THE DISQUALIFICATION PROVISIONS OF 
SECTION 27A(b)(1)(A)(ii) OF THE 
SECURITIES ACT OF 1933 AND SECTION 
21E(b)(1)(A)(ii) OF THE SECURITIES 
EXCHANGE ACT OF 1934 

Prudential Equity Group, LLC, formerly known as Prudential Securities Inc. 
(collectively, "PSI" or "Respondent"), has submitted a letter on behalf of itself and its affiliates, 
including Prudential Financial, Inc., a publicly traded holding company traded on the New York 
Stock Exchange, dated August 17, 2006, requesting a waiver of the disqualification provisions of 
Section 27A(b)(l)(A)(ii) of the Securities Act of 1933 ("Securities Act") and Section 
21E(b)(1)(A)(ii) of the Securities Exchange Act of 1934 ("Exchange Act") arising from the 
settlement of PSI to an administrative proceeding instituted by the Commission. 

On August 28, 2006, pursuant to Respondent's Offer of Settlement, the Commission 
issued an Order Instituting Administrative Proceedings Making Findings, and Imposing 
Remedial Sanctions Pursuant to Section 15(b) of the Securities Exchange Act of 1934 ("Order") 
against Respondent. Under the Order, the Commission found that: 

1. As a result of the conduct described in the Order, PSI willfully violated Section 
17(a) of the Securities Act, which prohibits fraudulent conduct in the offer or sale of securities. 

2. As a result of the conduct described in the Order, PSI also willfully violated Section 
1 O(b) of the Exchange Act and Rule 1 Ob-5 thereunder, which prohibit fraudulent conduct in 
connection with the purchase or sale of securities. 



3. Also as a result of the conduct described in the Order, PSI willfully violated Section 
17(a) ofthe Exchange Act and Rules 17a-3 and 17a-4 thereunder. Section 17(a) ofthe Exchange 
Act and Rules 17a-3 and 17a-4 thereunder required PSI to make and keep certain books and 
records relating to its business, including trade blotters and trade tickets related to mutual fund 
trading. Implicit in the Commission 's recordkeeping rules is a requirement that information 
contained in a required book or record be accurate. PSI failed to maintain complete and current 
copies of trade blotters concerning mutual fund trading and trade tickets related to mutual fund 
trading in a readily accessible place. In instances where PSI did maintain trade tickets, information 
included on them did not represent the actual time at which the orders were placed. 

The Order requires, among other things: 

1. Respondent to pay disgorgement in the total amount of $270,000,000 
(''Disgorgement"); and 

2. Respondent to retain the services of an Independent Distribution Consultant 
acceptable to the staff of the Commission to develop a plan of distribution for the Disgorgement. 

The safe harbor provisions of Section 27 A( c) of the Securities Act and Section 21 E( c) of 
the Exchange Act are not available for any forward looking statement that is "made with respect to 
the business or operations of an issuer, if the issuer . .. during the 3-year period preceding the date 
on which the statement was first made ... has been made the subject of an . .. administrative 
decree or order arising out of a governmental action that (I) prohibits future violations of the 
antifraud provisions of the federal securities laws; (II) requires that the issuer cease and desist from 
violating the antifraud provisions of the securities laws; or (III) determines that the issuer violated 
the antifraud provisions of the securities laws[.]" Section 27 A(b )(1 )(A)(ii) of the Securities Act and 
Section 21E(b)(l)(A)(ii) of the Exchange Act. The disqualifications may be waived "to the extent 
otherwise specifically provided by rule, regulation, or order of the Commission." Section 27 A(b) 
of the Securities Act and Section 21 E(b) of the Exchange Act. 

Based on the representations set forth in Respondent's request, the Commission has 
determined that, under the circumstances, the request for a waiver of the disqualifications 
resulting from the entry of the Order is appropriate and should be granted. 

Accordingly, IT IS ORDERED, pursuant to Section 27A(b) ofthe Securities Act and 
Section 21 E(b) of the Exchange Act, that a waiver from the disqualification provisions of 
Section 27A(b)(l)(A)(ii) ofthe Securities Act and Section 21E(b)(l)(A)(ii) ofthe Exchange Act 
as to PSI and its affiliates resulting from the entry of the Order is hereby granted. 

By the Commission. 

Nancy M. Morris 
Secretary 

2 ~!h.~ 
By(Jru M. Peterson 

Assistant Secretary 



SECURITIES AND EXCHANGE COMMISSION 

17 CFR PART 229 

[RELEASE NOS. 33-8735; 34-54380; IC-27470; FILE NO. S7-03-06] 

RIN 3235-AI80 

EXECUTIVE COMPENSATION DISCLOSURE 

AGENCY: Securities and Exchange Commission. 

ACTION: Request for additional comment. 

SUMMARY: The Securities and Exchange Commission is requesting additional 

comment on a proposed amendment to the disclosure requirements for executive and 

director compensation. We are requesting comments regarding the proposal to require 

compensation disclosure for three additional highly compensated employees. 

DATES: Comments should be received on or before [insert date 45 days after 

publication in the Federal Register] . 

ADDRESSES: Comments may be submitted by any of the following methods: 

Electronic Comments: 

• Use the Commission' s Internet comment form 

(http ://www.sec.gov/rules/proposed.shtml): or 

• Send an e-mail to rule-comments@sec.gov. Please include File Number S7-03-

06 on the subject line; or 

• Use the Federal Rulemaking Portal (http ://www.regulations.gov). Follow the 

instructions for submitting comments. 

Paper Comments: 



• Send paper comments in triplicate to Nancy M. Morris, Secretary, Securities and 

Exchange Commission, 100 F Street, NE, Washington DC 20549-1090. 

All submissions should refer to File Number S7-03-b6. This file number should be 

included on the subject line if e-mail is used. To help us process and review your 

comments more efficiently, please use only one method. The Commission will post all 

comments on the Commission's Internet Web site 

(http://www.sec.gov/rules/proposed/shtml) . Comments are also available for public 

inspection and copying in the Commission's Public Reference Room, 100 F Street, NE, 

Washington, DC, 20549. All comments received will be posted without change; we do 

not edit personal identifying information from submissions. You should submit only 

information that you wish to make publicly available. 

FOR FURTHER INFORMATION CONTACT: Anne Krauskopf, Carolyn Sherman, 

or Daniel Greenspan, at (202) 551-3500, in the Division of Corporation Finance, U.S. 

Securities and Exchange Commission, 100 F Street, NE, Washington, DC 20549-3010 or, 

with respect to questions regarding investment companies, Kieran Brown in the Division 

oflnvestment Management, at (202) 551-6784. 

SUPPLEMENTARY INFORMATION: We solicit additional comments on a proposal 

to amend Item 402 1 ofRegulation S-K.2 

I. Background 

On January 27, 2006, we proposed revisions to our rules governing disclosure of 

executive compensation, director compensation, related party transactions, director 

17 CFR 229.402. 

17 CFR 229 . I 0 ~ ~· 
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independence and other corporate governance matters, current reporting regarding 

compensation arrangements and beneficial ownership.3 We received over 20,000 

comment letters in response to our proposals. In general, commenters supported the 

proposals and their objectives. On July 26, 2006 we adopted the rules and amendments 

substantially as proposed, with certain modifications to address a number of points that 

commenters raised.4 

We did not adopt the proposed disclosure requirement regarding the total 

compensation and job description of up to an additional three most highly compensated 

employees who are not executive officers or directors but who earn more than any of the 

named executive officers. Instead we are requesting additional comment. In particular, 

we have specific requests for comment as to whether the proposal should be modified to 

apply only to large accelerated filers who would disclose the total compensation for the 

most recent fiscal year and a description of the job position for each of their three most 

highly compensated employees whose total compensation is greater than any of the 

named executive officers, whether or not such persons are executive officers. Under this 

approach, employees who have no responsibility for significant policy decisions within 

either the company, a significant subsidiary or a principal business unit, division, or 

function, would be excluded from the determination of the three most highly 

compensated employees and no disclosure regarding them would be required. 

4 

Executive Compensation and Related Party Disclosure, Release No. 33-8655 (Jan. 27, 2006) [71 
FR 6542] (the "Proposing Release"). 

Executive Compensation and Related Party Disclosure, Release No. 33-8732A (Aug. 29, 2006) 
(the "Adopting Release") published in this issue of the Federal Register. 

3 



II. Discussion 

As part of the Item 402 narrative disclosure requirements, we had proposed an 

additional item that would have required disclosure for up to three employees who were 

not executive officers during the last completed fiscal year and whose total compensation 

for the last completed fiscal year was greater than that of any of the named executive 

officers. 5 We received extensive comment on this proposal. Some commenters 

supported the proposal or suggested that it should go further. 6 Many commenters 

expressed concern that the benefits of this disclosure to investors would be negligible, yet 

compliance might require the outlay of considerable company resources. 7 Some 

commenters expressed concern that the proposed disclosure would raise privacy issues or 

negatively impact competition for employees.8 While we continue to consider whether to 

adopt such a requirement as part of the executive compensation disclosure rules, we are 

requesting additional comment as to whether potential modifications would address the 

concerns that commenters have raised. 

6 

Proposed Item 402(f)(2). 

See, ~, letters from the Corporate Library; The Greenlining Institute; Institutional Investor 
Group; and State Board of Administration (SBA) of Florida. 

See,~, letters from American Bar Association, Committee on Federal Regulation of Securities; 
Chamber of Commerce of the United States of America ("Chamber of Commerce"); Eli Lilly and 
Company ("Eli Lilly"); Leggett & Platt, Incorporated ("Leggett & Platt"); Nancy Lucke Ludgus; 
and Mercer Human Resource Consulting ("Mercer") . 

See,~, letters from American Bar Association, Joint Committee on Employee Benefits; 
Business Roundtable; jointly, CBS Corporation, The Walt Disney Company, NBC Universal, 
News Corporation, and Viacorn, Inc. ("Entertainment Industry Group"); Committee on Corporate 
Finance of Financial Executives International; Chamber of Commerce; Cleary Gottlieb Steen & 
Hamilton LLP ("Cleary"); CNET Networks, Inc. ("CNET Networks"); Compass Bancshares, Inc. 
("Compass Bancshares"); Compensia; Cravath, Swaine & Moore LLP ("Cravath"); DreamWorks 
Animation SKG ("Dream Works"); Eli Lilly; Emerson Electric Co.; Fenwick & West LLP; The 
Financial Services Roundtable ("FSR"); Professor Joseph A. Grundfest, dated April 10, 2006; 
Investment Company Institute ("ICI"); Intel Corporation ("Intel"); Kellogg Company ("Kellogg"); 
Kennedy & Baris, LLP ("Kennedy"); Mercer; Peabody Energy Corporation ("Peabody Energy"); 
Pearl Meyer & Partners; Securities Industry Association ("SIA''); Sullivan & Cromwell LLP; 
Society of Corporate Secretaries & Governance Professionals ("SCSGP"); and WorldatWork. 

4 



We note in particular that some commenters questioned the materiality of the 

information that would have been required by the proposal, given that the covered 

employees would not be in policy-making positions as executive officers.9 After 

considering the issues raised by these commenters, we remain concerned about disclosure 

with respect to employees, particularly within very large companies, whether or not they 

are executive officers, whose total compensation for the last completed fiscal year was 

greater than that of one or more of the named executive officers. If any of these 

employees exert significant policy influence at the company, at a significant subsidiary of 

the company or at a principal business unit, division, or function of the company, then 

investors seeking a fuller understanding of a company's compensation program may 

believe that disclosure of these employees' total compensation is important information. 10 

Knowing the compensation, and job positions within the organization, of these highly 

compensated policy-makers whose total compensation for the last fiscal year was greater 

than that of a named executive officer, should assist in placing in context and permit a 

better understanding of the compensation structure of the named executive officers and 

directors. 

9 

10 

See,~, letters from California State Teachers ' Retirement System; Cleary; CNET Networks; 
Compass Bancshares; Dream Works; Entertainment Industry Group; Fried, Frank, Harris, Shriver 
& Jacobson LLP; FSR; Hewitt Associates LLC; ICI; Intel; Kellogg; Kennedy; Leggett & Platt; 
Peabody Energy; Pearl Meyer & Partners; SCSGP; SIA; Stradling Yocca Carlson & Rauth; Top 
Five Data Services, Inc.; Towers Perrin, dated AprillO, 2006; and Walden Asset Management. 

The Commission expressed similar concerns in 1978, when it stated "a key employee or director 
of a subsidiary might be the highest-paid person in the entire corporate structure and have 
managerial responsibility for major aspects of the registrant's overall operations." Uniform and 
Integrated Reporting Requirements: Management Remuneration, Release No. 33-6003 (Dec. 4, 
1978) [43 FR 58151] (the "1978 Release"). See the Adopting Release at n. 327 for a discussion of 
the term "executive officer." In light of some of the comments that we received, we have clarified 
that the definition of"executive officer" includes all individuals in a registrant policy-making role. 
See, ~. letters from SCSGP and Cravath. 

5 



Our intention is to provide investors with information regarding the most highly 

compensated employees who exert significant policy influence by having responsibility 

for significant policy decisions. Responsibility for significant policy decisions could 

consist of, for example, the exercise of strategic, technical, editorial, creative, managerial, 

or similar responsibilities. Examples of employees who might not be executive officers 

but who might have responsibility for significant policy decisions could include the 

director of the news division of a major network; the principal creative leader of the 

entertainment function of a media conglomerate; or the head of a principal business unit 

developing a significant technological innovation. By contrast, we are convinced by 

commenters that a salesperson, entertainment personality, actor, singer, or professional 

athlete who is highly compensated but who does not have responsibility for significant 

policy decisions would not be the type of employee about whom we would seek 

disclosure. Nor, as a general matter, would investment professionals (such as a trader, or 

a portfolio manager for an investment adviser who is responsible for one or more mutual 

funds or other clients) be deemed to have responsibility for significant policy decisions at 

the company, at a significant subsidiary or at a principal business unit, division or 

function simply as a result of performing the duties associated with those positions. On 

the other hand, an investment professional, such as a trader or portfolio manager, who 

does have broader duties within a firm (such as, for example, oversight of all equity funds 

for an investment adviser) may be considered to have responsibility for significant policy 

decisions. 

We continue to consider whether it is appropriate to require some level of 

narrative disclosure so that shareholders will have information about these most highly 

6 



compensated employees. This consideration includes the appropriate level of 

information about these employees and their compensation in light of their roles. 

As to issues regarding privacy and competition for employees, to the extent that 

commenters objected that the disclosure could result in a competitor stealing a company's 

top "talent," 11 we have tried to address these concerns by focusing the disclosure on 

persons who exert significant policy influence within the company or significant parts of 

the company. 

III. Request for Comment 

We request additional comment on the proposal to require compensation 

disclosure for up to three additional employees. In addition to general comment, we 

encourage commenters to address the following specific questions: 

II 

• Would the rule more appropriately require disclosure of the employees described 

above if it were structured in the following or similar manner: 

For each of the company's three most highly compensated employees, 

whether or not they were executive officers during the last completed 

fiscal year, whose total compensation for the last completed fiscal year 

was greater than that of any of the named executive officers, disclose each 

such employee's total compensation for that year and describe the 

employee's job position, without naming the employee; provided, 

See, ~. letter from Entertainment Industry Group. In addition, we note our intention is not to 
suggest that these additional employees, whether or not they are executive officers, are individuals 
whose compensation is required to be reported under the Exchange Act "by reason of such 
employee being among the 4 highest compensated officers for the taxable year," as stated in 
Internal Revenue Code Section 162(m)(3)(B) [26 U.S.C. 162(m)(3)(B)). See letter from Cleary 
(expressing concern that the additional individuals not fall within the purview of Section 162(m) 
of the Internal Revenue Code). 

7 
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however, that employees with no responsibility for significant policy 

decisions within the company, a significant subsidiary of the company, or 

a principal business unit, division, or function of the company are not 

included when determining who are each of the three most highly 

compensated employees for the purposes of this requirement, and 

therefore no disclosure is required under this requirement for any 

employee with no responsibility for significant policy decisions within the 

company, a significant subsidiary of the company, or a principal business 

unit, division, or function of the company? 

• Would it be appropriate to determine the highest paid employees in the same 

manner that named executive officers are determined, by calculating total 

compensation but excluding pension plan benefits and above-market or 

preferential earnings on nonqualified deferred compensation plans, and by 

comparing that amount to the same amount earned by the named executive 

officers (excluding the amount required to be disclosed for those named executive 

officers pursuant to paragraph ( c )(2)(viii) ofltem 402)? If so, should the total 

amount disclosed include these amounts as it does for named executive officers? 

Should the pension benefit and above-market earnings be separately disclosed in a 

footnote so investors can calculate the amounts used in determining highest paid 

employees? 

• Would modifying the proposed rule to apply only to large accelerated filers 12 

properly focus this disclosure obligation on companies that are more likely to 

The term large accelerated filer is defmed in Exchange Act Rule 12b-2 (17 CFR 240.12b-2). 
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have these additional highly compensated employees? Would that modification 

address concerns that the proposed rule would impose disproportionate 

compliance burdens by limiting the disclosure obligation to companies that are 

presumptively better able to track the covered employees? Would a different 

limitation as to applicability be appropriate? 

• Is information regarding highly compensated employees, including those who are 

not executive officers, material to investors? In answering this question, 

commenters are encouraged to address the following additional questions: 

o Would modifications limiting the disclosure to employees who make 

significant policy decisions within the company, a significant subsidiary of the 

company, or a principal business unit, division, or function of the company 

appropriately focus the disclosure on employees for whom compensation 

information is material to investors? 

o Would the approach that we are considering provide investors with material 

information about how policy-making responsibilities are allocated within a 

company? Are the examples describing responsibility for significant policy 

decisions too broad or too narrow? 

o Would the proposed rule, with the modifications described above, provide 

investors with material information necessary to understand the company' s 

compensation policies and structure? How should we address those concerns? 

o What is typically the role of the compensation committee in determining or 

approving the compensation of the additional employees if they are not 

executive officers? If the compensation committee does not oversee their 

9 



compensation, is the additional employee compensation information material 

to investors? What types of decisions would investors make based on this 

information? 

• Would the proposed rule, with the modifications described above, raise privacy 

issues or negatively impact competition for employees in a manner that would 

outweigh the materiality of the disclosure to investors? 

• Should we require that the three additional employees be named? If not, what 

additional information should be required? Should more information be required 

regarding the employee's compensation or job position? 

• Should we define "responsibility for significant policy decisions"? Should we use 

another test to describe those employees who exert a significant policy influence 

on the company? Do the examples provided above help identify and delimit the 

number of employees whose compensation would be subject to disclosure under 

this provision? What would help companies identify these employees? 

• What additional work and costs are involved in collecting the information 

necessary to identify the three additional employees? What are the types of costs, 

and in what amounts? In what way can the proposal be further modified to 

mitigate the costs? 

• In connection with the original proposal, we solicited comment on all aspects of 

the proposal, including this one. No commenter supplied cost estimates. We are 

now considering whether to limit this provision to only large accelerated filers. 

For some large accelerated filers, the number of employees potentially subject to 

this requirement may already be known or easy to identify. Other, more complex 

10 
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companies may need to establish systems to identify such employees. Every large 

accelerated filer would need to evaluate whether any employees exerted 

significant policy influence at the company, at a significant subsidiary or at a 

principal business unit, division or function and would have to track their 

compensation in order to comply with the proposed requirement. These 

monitoring costs may be new to some companies. We believe the cost of actually 

disclosing the compensation would be incremental and minimal. The monitoring 

and information collection costs are likely to be greatest in the first year and 

significantly less in later years. We also assume that costs would largely be borne 

internally, although some companies may seek the advice of outside counsel in 

determining which employees meet the standard for disclosure. In that event, for 

purposes of seeking comment, we estimate that 1, 700 13 companies will on 

average retain outside counsel for 8 hours in the first year and 2 hours in each of 

two succeeding years, at $400 per hour, for a total estimated average annual cost 

of approximately $3 million. Assuming all large accelerated filers spend 60 hours 

in the first year and 10 hours in each of the two succeeding years, with an average 

internal cost of $175 per hour, the total average annual burden of collecting and 

We estimate there are approximately 1,700 companies that are large accelerated filers . See 
Revisions to Accelerated Filer Definition and Accelerated Deadlines for Reporting Periodic 
Reports, Release No. 33-8644 (Dec. 21 , 2005) [70 FR 76626], at Section V.A.2. 
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monitoring employee compensation would be approximately 45,000 hours, or 

approximately $8 million. The total average annual cost is therefore estimated to 

be $11 million. We invite comment on this estimate and its assumptions. 

By the Commission. 

Dated: August 29, 2006 

12 

Nancy M. Morris 
Secretary 



SECURITIES AND EXCHANGE COMMISSION 

17 CFR PARTS 228,229,232,239,240,245,249 AND 274 

[RELEASE NOS. 33-8732A; 34-54302A; IC-27444A; FILE NO. S7-03-06] 

RIN 3235-AISO 

EXECUTIVE COMPENSATION AND RELATED PERSON DISCLOSURE 

AGENCY: Securities and Exchange Commission. 

ACTION: Final rule. 

SUMMARY: The Securities and Exchange Commission is adopting amendments to the 

disclosure requirements for executive and director compensation, related person 

transactions, director independence and other corporate governance matters and security 

ownership of officers and directors. These amendments apply to disclosure in proxy and 

information statements, periodic reports, current reports and other filings under the 

Securities Exchange Act of 1934 and to registration statements under the Exchange Act 

and the Securities Act of 1933. We are also adopting a requirement that disclosure under 

the amended items generally be provided in plain English. The amendments are intended 

to make proxy and information statements, reports and registration statements easier to 

understand. They are also intended to provide investors with a clearer and more 

complete picture of the compensation earned by a company's principal executive officer, 

principal financial officer and highest paid executive officers and members of its board of 

directors. In addition, they are intended to provide better information about key financial 

relationships among companies and their executive officers, directors, significant 

shareholders and their respective immediate family members. In Release No. 33-8735, 

published elsewhere in this issue of the Federal Register, we also request additional 



comments regarding the proposal to require compensation disclosure for three additional 

highly compensated employees. 

DATES: Effective Date: [Insert date 60 days after publication in the Federal Register). 

Comment Date: Comments regarding the request for comment in Section II.C.3.b. of this 

document should be received on or before [insert date 45 days after publication in the 

Federal Register). 

Compliance Dates: Companies must comply with these disclosure requirements in 

Forms 8-K for triggering events that occur on or after [insert date 60 days after 

publication in the Federal Register] and in Forms 10-K and 10-KSB for fiscal years 

ending on or after December 15, 2006. Companies other than registered investment 

companies must comply with these disclosure requirements in Securities Act registration 

statements and Exchange Act registration statements (including pre-effective and post­

effective amendments), and in any proxy or infonnation statements filed on or after 

December 15, 2006 that are required to include Item 402 and 404 disclosure for fiscal 

years ending on or after December 15, 2006. Registered investment companies must 

comply with these disclosure requirements in initial registration statements and post­

effective amendments that are annual updates to effective registration statements on 

Forms N-1A, N-2 (except those filed by business development companies) and N-3 , and 

in any new proxy or information statements, filed with the Commission on or after 

December 15, 2006. 

ADDRESSES: Comments may be submitted by any of the following methods: 
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• Electronic Comments: 

• Use the Commission's Internet comment form 

(http://www.sec.gov/rules/final.shtml): or 

• Send an e-mail to rule-comments@sec.gov. Please include File Number S7-03-

06 on the subject line; or 

• Use the Federal Rulemaking Portal (http://www.regulations.gov). Follow the 

instructions for submitting comments. 

Paper Comments : 

• Send paper comments in triplicate to Nancy M. Morris, Secretary, Securities and 

Exchange Commission, 100 F Street, NE, Washington DC 20549-1090. 

All submissions should refer to File Number S?-03-06. This file number should be 

included on the subject line if e-mail is used. To help us process and review your 

comments more efficiently, please use only one method. The Commission will post all 

comments on the Commission's Internet Web site (http://www.sec.gov/rules/final/shtml). 

Comments are al so available for public inspection and copying in the Commission' s 

Public Reference Room, 100 F Street, NE, Washington, DC, 20549. All comments 

received will be posted without change; we do not edit personal identifying information 

from submissions. You should submit only information that you wish to make publicly 

available. 

FOR FURTHER INFORMATION CONTACT: Anne Krauskopf, Carolyn Sherman, 

• 
or Daniel Greenspan, at (202) 551-3500, in the Division of Corporation Finance, U.S. 

Securities and Exchange Commission, 100 F Street, NE, Washington, DC 20549-3010 or, 
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• with respect to questions regarding investment companies, Kieran Brown in the Division 

of Investment Management, at (202) 551-6784. 

SUPPLEMENTARY INFORMATION: We are amending: Items 201 ,1 306,2 401,3 

402,4 403 5 and 4046 ofRegulations S-K7 and S-B,8 Item 601 9 ofRegulation S-K, Item 

1107 10 ofRegulation AB, 11 Item 304 12 ofRegulation S-T, 13 and Rule 100 14 ofRegulation 

BTR. 15 We are also adding new Item 407 to Regulations S-K and S-B. In addition, we 

are amending Rules 13a-11, 16 14a-3, 17 14a-6, 18 14c-5, 19 15d-11 20 and 16b-321 under the 

Securities Exchange Act of 1934? 2 We are adding Rules 13a-20 and 15d-20 under the 

6 

9 

10 

II 

12 

13 

14 

15 

16 

17 

18 

19 

20 

2 1 

22 

17 CFR 229.201 and 17 CFR 228 .201. 

17 CFR 229.306 and 17 CFR 228.306. 

17 CFR 229.401 and 17 CFR 228.401 . 

17 CFR 229.402 and 17 CFR 22 8.402 . 

17 CFR 229.403 and 17 CFR 228.403. 

17 CFR 229.404 and 17 CFR 228.404. 

17 CFR 229.10 ~~· 

17 CFR 228.10 ~~· 

17 CFR 229.601. 

17 CFR 229.11 07. 

17 CFR 229.1100 ~~· 

17 CFR 232.304. 

17 CFR 232.10 ~~· 

17 CFR 245 .100. 

17 CFR 245 .100 ~~· 

17CFR240.13a-11. 

17 CFR 240.14a-3 . 

17 CFR 240.14a-6. 

17 CFR 240.14c-5. 

17 CFR 240.15d-11. 

17 CFR 240.16b-3 . 

15 U.S.C. 78a ~ ~· 
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Exchange Act. We are further amending Schedule 14A 23 under the Exchange Act, as 

well as Exchange Act Forms 8-K,24 10,25 1 OSB,26 1 O-Q,27 1 O-QSB,28 1 O-K,29 1 O-KSB30 

and 20-F. 31 Finally, we are amending Forms SB-2,32 S-1 ,33 S-3 ,34 S-435 and S-11 36 under 

the Securities Act of 1933,37 Forms N-1A,38 N-2,39 and N-3 40 under the Securities Act 

and the Investment Company Act of 1940,41 and Form N-CSR42 under the Investment 

Company Act and the Exchange Act. 

23 17 CFR 240.14a-l 01. 
24 17 CFR 249.308. 
25 17 CFR 249 .2 10. 
26 17 CFR 249 .2 10b. 
27 17 CFR 249.308a. 
28 17 CFR 249.308b. 
29 17 CFR249.3 10. 
30 17 CFR 249.310b. 
3 1 17 CFR 249.220f. 
32 17 CFR239.10. 
33 17 CFR 239.11. 
34 17 CFR 239.13 . 
35 17 CFR 239.25 . 
36 17 CFR 239.18. 
37 15 U.S.C. 77a ~ ~-
38 17 CFR 239.15A and 274.11A. 
39 17 CFR 239.14 and 274.11a-l. 
40 17 CFR 239.17a and 274.11 b. 
41 15 U.S.C. 80a-1 ~~-
42 17 CFR 249.331 and 274.128 . 
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I. Background and Overview 

On January 27, 2006, we proposed revisions to our rules governing disclosure of 

executive compensation, director compensation, related party transactions, director 

independence and other corporate governance matters, current reporting regarding 

compensation arrangements and beneficial ownership.43 We received over 20,000 

comment letters in response to our proposals. In general, commenters supported the 

proposals and their objectives. We are adopting the rules and amendments substantially 

as proposed, with certain modifications to address a number of points that commenters 

raised. 

The amendments to the compensation disclosure rules are intended to provide 

investors with a clearer and more complete picture of compensation to principal 

executive officers, principal financial officers, the other highest paid executive officers 

and directors . Closely related to executive officer and director compensation is the 

participation by executive officers, directors, significant shareholders and other related 

persons in financial transactions and relationships with the company. We are also 

adopting revisions to our disclosure rules regarding related party transactions and director 

independence and board committee functions. 

Finally, some compensation arrangements must be disclosed under our rules 

relating to current reports on Form 8-K. Accordingly, we are reorganizing and more 

appropriately focusing our requirements on the type of compensation information that 

should be disclosed on a real-time basis. 

43 Executive Compensation and Related Party Disclosure, Release No. 33-8655 (Jan. 27, 2006) [71 
FR 6542] (the "Proposing Release"). 
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Since the enactment of the Securities Act and the Exchange Act,44 the 

Commission has on a number of occasions explored the best methods for communicating 

clear, concise and meaningful information about executive and director compensation 

and relationships with the company.45 The Commission also has had to reconsider 

executive and director compensation disclosure requirements in light of changing trends 

in executive compensation. Most recent) y, in 1992, the Commission adopted 

amendments to the di sclosure rules that eschewed a mostly narrative disclosure approach 

adopted in 1983 in favor of formatted tables that captured all compensation, while 

categorizing the various elements of compensation and promoting comparability from 

year to year and from company to company.46 

44 

45 

46 

Initially, disclosure requirements regarding executive and director compensation were set forth in 
Schedule A to the Securities Act and Section 12(b) of the Exchange Act, which list the type of 
informa tion to be included in Securities Act and Exchange Act registration statements. Item 14 of 
Schedule A called for disclosure of the "remuneration, paid or estimated to be paid, by the issuer 
or its predecessor, directly or indirectly, during the past year and ensuing year to (a) the directors 
or persons performing similar functions , and (b) its officers and other persons, naming them 
wherever such remuneration exceeded $25 ,000 during any such year." Section 12(b) of the 
Exchange Act as enacted required disclosure of"(D) the directors, officers, and underwriters, and 
each security holder of record holding more than 10 per centum of any class of any equity security 
of the issuer (other than an exempted security), their remuneration and their interests in the 
securities of, and their material contracts with, the issuer and any person directly or indirectly 
controlling or controlled by, or under direct or indirect common control with, the issuer;" and "(E) 
remuneration to others than directors and officers exceeding $20,000 per annum." 

In 1938 , the Commission promulgated its first executive and director compensation disc losure 
rules for proxy statements. Release No. 34-1823 (Aug. II , 1938) [3 FR 199 1]. At different times 
thereafter, the Commission h·as adopted rules mandating narrative, tabular, or combinations of 
narrative and tabular disclosure as the best method for presenting compensation disclosure in a 
manner that is clear and useful to investors. See , ~., Release No. 34-3347 (Dec. 18, 1942) [7 FR 
I 0653) (introducing first tabular disclosure); Release No. 34-4775 (Dec. 11 , 1952) [1 7 FR 11431] 
(introducing separate table for pensions and deferred remuneration) ; Uniform and Integrated 
Reporting Requirements: Management Remuneration, Release No. 33-6003 (Dec. 4, 1978) [43 
FR 58151] (the " 1978 Release") (expanding tabular disclosure to cover all forms of 
compensation) ; and Disclosure of Executive Compensation, Release No. 33-6486 (Sept. 23, 1983) 
[48 FR 44467] (the " 1983 Release") (limiting tabular disclosure to cash remuneration) . 

Executive Compensation Disclosure, Release No. 33-6962 (Oct. 16, 1992) [57 FR 48 126) (the 
" 1992 Release"); See also Executive Compensation Disclosure; Securityholder Lists and Mailing 
Requests, Release No. 33-7032 (Nov. 22 , 1993) [58 FR 63010] (the " 1993 Release"), at Section II . 
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We believe this tabular approach remains a sound basis for disclosure. However, 

especially in light of the complexity of and variations in compensation programs, the very 

formatted nature of those rules has resulted in too many cases in disclosure that does not 

inform investors adequately as to all elements of compensation. In those cases investors 

may lack material information that we believe they should receive. 

We are thus today adopting an approach that builds on the strengths of the 

requirements adopted in 1992 rather than discarding them. However, today' s 

amendments do represent a thorough rethinking of the rules in place prior to these 

amendments, combining a broader-based tabular presentation with improved narrative 

di sclosure supplementing the tables. This approach will promote clarity and 

completeness of numerical information through an improved tabular presentation, 

continue to provide the ability to make comparisons using tables, and call for material 

qualitative information regarding the manner and context in which compensation is 

awarded and earned. 

The amendments that we publish today require that all elements of compensation 

must be disclosed. We also have sought to structure the revised requirements sufficiently 

broadly so that they will continue to operate effectively as new forms of compensation 

are developed in the future. 

Under the amendments, compensation disclosure will now begin with a narrative 

providing a general overview. Much like the overview that we have encouraged 

companies to provide with their Management's Discussion and Analysis of Financial 
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• Condition and Results of Operations (MD&A),47 the new Compensation Discussion and 

Analysis calls for a discussion and analysis of the material factors underlying 

compensation policies and decisions reflected in the data presented in the tables. This 

overview addresses in one place these factors with respect to both the separate elements 

of executive compensation and executive compensation as a whole. We are adopting the 

overview substantially as proposed, but, in response to comments, we are requiring a 

separate report of the compensation committee similar to the report required of the audit 

committee,48 which will be considered furnished and not filed .49 

Following the Compensation Discussion and Analysis, we have organized 

detailed disclosure of executive compensation into three broad categories: 

47 

48 

49 

• compensation with respect to the last fiscal year (and the two preceding fiscal 

years), as reflected in an amended Summary Compensation Table that presents 

compensation paid currently or deferred (including options, restricted stock and 

similar grants) and compensation consisting of current earnings or awards that are 

part of a plan, and as supplemented by a table providing back-up information for 

certain data in the Summary Compensation Table; 

Item 303 of Regulation S-K [17 CFR 229.303]. See also Commission Guidance Regarding 
Management's Discussion and Analysis of Financial Condition and Results of Operations, Release 
No. 33-8350 (Dec. 19, 2003) [68 FR 75055], at Section III.A. 

The Audit Committee Report, required by Item 306 of Regulations S-B [1 7 CFR 228 .306] and S­
K [17 CFR 229.306] prior to these amendments, will now be required by Item 407(d) of 
Regulations S-B and S-K. 

The Compensation Committee Report that we adopt today is not deemed to be "soliciting 
material" or to be "filed" with the Commission or subject to Regulation 14A or l4C [17 CFR 
240 . 14a-1 ~ ~· or 240. 14c-l ~~.], other than as specified, or to the liabilities of Section 18 of 
the Exchange Act [15 U.S.C. 78r], except to the extent a company specifically requests that the 
report be treated as filed or as soliciting material or specifically incorporates it by reference into a 
filing under the Securities Act or the Exchange Act, other than by incorporating by reference the 
report from a proxy or information statement into the Form 10-K. Instructions 1 and 2 to Item 
407(e)(5). 
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• holdings of equity-related interests that relate to compensation or are potential 

sources of future gains, with a focus on compensation-related equity interests that 

were awarded in prior years and are "at risk," whether or not these interests are in-

the-money, as well as recent realization on these interests, such as through vesting 

of restricted stock or the exercise of options and similar instruments; and 

• retirement and other post-employment compensation, including retirement and 

deferred compensation plans, other retirement benefits and other post-

employment benefits, such as those payable in the event of a change in control. 

We are requiring improved tabular disclosure for each of the above three categories and 

appropriate narrative disclosure that provides material information necessary to an 

understanding of the information presented in the individual tables.50 We have made 

some modifications from the proposal in response to comments. 

In Release No. 33-8735, published elsewhere in this issue of the Federal Register 

and for which comments are due on or before [insert date 45 days after publication in the 

Federal Register] , we also solicit additional comments regarding the proposed disclosure 

requirement ofthe total compensation and job description ofup to an additional three 

most highly compensated employees who are not executive officers or directors but who 

earn more than the named executive officers. In particular, we have specific requests for 

comment as to whether the proposal should be modified to apply only to large accelerated 

filers who would disclose the total compensation for the most recent fiscal year and a 

50 This narrative disclosure, together with the Compensation Discussion and Analysis noted above, 
will replace the narrative discussion that was required in the Board Compensation Report on 
Executive Compensation prior to these amendments . The narrative disclosure, along with the rest 
of the amended executive officer and director compensation disclosure, other than the new 
Compensation Committee Report, will be company disclosure filed with the Commission. 
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description of the job position for each of their three most highly compensated employees 

whose total compensation is greater than any of the named executive officers, whether or 

not such persons are executive officers. Under this approach, employees who have no 

responsibility for significant policy decisions within either the company, a significant 

subsidiary or a principal business unit, division, or function, would be excluded from the 

determination of the three most highly compensated employees and no di sclosure 

regarding them would be required. 

Finally, we are adopting a director compensation table that is similar to the 

amended Summary Compensation Table. 51 

We also highlight in the release that the principles-based disclosure rules we are 

adopting today, including but not limited to the Compensation Discussion and Analysis 

section, may require disclosure of various aspects of a company's use of options in 

compensating its executives and directors, including any programs, plans or practices a 

company may have with regard to the timing or dating of option grants. 

We are also modifying, as proposed, some of the Form 8-K requirements 

regarding compensation. Form 8-K requires disclosure within four business days of the 

entry into, amendment of, and termination of, material definitive agreements that are 

entered into outside of the ordinary course of business. Under our definition of material 

contracts in Item 601 of Regulation S-K for the purposes of determining what exhibits are 

required to be filed, many agreements regarding executive compensation are deemed to 

be material agreements entered into outside the ordinary course. When, in 2004, for 

purposes of consistency, we looked to this definition for use in the Form 8-K 

14 



requirements, we incorporated all of these executive compensation agreements into the 

Form 8-K disclosure requirements. Therefore, many agreements regarding executive 

compensation, including some not related to named executive officers, have been 

required to be disclosed on Form 8-K within four business days of the applicable 

triggering event. Consistent with our intent that Form 8-K capture only events that are 

unquestionably or presumptively material to investors, we are today amending the Form 

8-K requirements substantially as proposed. 

We believe that executive and director compensation is closely related to financial 

transactions and relationships involving companies and their directors, executive officers 

and significant shareholders and respective immediate family members. Disclosure 

requirements regarding these matters historically have been interconnected, given that 

relationships among these parties and the company can include transactions that involve 

compensation or analogous features . Such disclosure also represents material 

information in evaluating the overall relationship with a company' s executive officers 

and directors. Further, this disclosure provides matetial infonnation regarding the 

independence of directors. The related party transaction disclosure requirements were 

adopted piecemeal over the years and were combined into one disclosure requirement 

beginning in 1982.52 In light of many developments since then, including the increasing 

focus on corporate governance and director independence, we believe it is necessary to 

revise our requirements. Today's amendments update, clarify and somewhat expand the 

51 

52 

We had proposed similar amendments, which we did not act on, regarding director compensation 
in 1995. Streamlining and Consolidation of Executive and Director Compensation Disclosure, 
Release No. 33-7 184 (Aug. 6, 1995) [60 FR 35633] (the " 1995 Release") , at Section I.B. 

Disclosure of Certain Relationships and Transactions Involving Management, Release No. 33-
6441 (Dec. 2, 1982) [47 FR 5566 1] (the " 1982 Release"). 
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related party transaction disclosure requirements. The amendments fold into the 

disclosure requirements for related party transactions what had been a separate disclosure 

requirement regarding indebtedness of management and directors. 53 Further, we are 

adopting a requirement that calls for a narrative explanation of the independence status of 

directors under a company' s director independence policies. We intend this requirement 

to be consistent with recent significant changes to the listing standards of the nation's 

principal securities trading markets. 54 We also are consolidating this and other corporate 

governance disclosure requirements regarding director independence and board 

committees, including new di sclosure requirements about the compensation committee, 

into a single expanded disclosure item. 55 

In order to ensure that these amended requirements result in disclosure that is 

clear, concise and understandable for investors, we are adding Rules 13a-20 and lSd-20 

under the Exchange Act to require that most of the disclosure provided in response to the 

amended items be presented in plain English. This extends the plain English 

requirements currently applicable to portions of registration statements under the 

Securities Act to the disclosure required under the items that we have amended, which 

impose requirements for Exchange Act reports and proxy or information statements 

incorporated by reference into those reports. 

53 

54 

55 

Prior to these amendments, related party transactions were disclosed under Item 404(a) of 
Regulations S-K and S-B , while indebtedness was separately required to be disclosed under Item 
404(c) ofRegulation S-K. 

See, ~' NASD and NYSE Rulemaking: Relating to Comorate Governance, Release No. 34-
48745 (Nov. 4, 2003) [68 FR 64154] (the "NASD and NYSE Listing Standards Release"). This 
new requirement wi ll replace the disclosure requirement about director relationships that could 
affect independence specified in Item 404(b) ofRegulation S-K prior to these amendments. 

New Item 407 of Regulations S-K and S-B. 
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Finally, we are amending our beneficial ownership disclosure requirements as 

proposed to require disclosure of shares pledged by named executive officers, directors 

and director nominees, as well as directors ' qualifying shares. 56 

II. Executive and Director Compensation Disclosure 

Executive and director compensation disclosure has been required since 1933, and 

the Commission has had disclosure rules in this area applicable to proxy statements since 

1938. In 1992, the Commission proposed and adopted substantially revised rules that 

embody our current requirements. 57 In doing so, the Commission moved away from 

narrative di sclosure and back to using tables that permit comparability from year to year 

and from company to company. As we noted in the Proposing Release, although the 

reasoning behind this approach remains fundamentally sound, significant changes are 

appropriate. Much of the concern with the tables adopted in 1992 had also been their 

strength: they were highly formatted and rigid. 58 Thus, information not specifically 

called for in the tables had sometimes not been provided. For example, the highly 

formatted and specific approach had led some to suggest that items that did not fit 

squarely within a "box" specified by the rules need not have been disclosed. 59 As another 

example, because the tables did not call for a single figure for total compensation, that 

information had generally not been provided prior to today's amendments, although there 

56 

57 

58 

59 

Item 403(b) of Regulations S-K and S-B. 

I992 Release. 

See, ~' Council oflnstitutional Investors' Discussion Paper on Executive Pay Disclosure, 
Executive Compensation Disclosure: How it Works Now, How It Can Be Improved, at II 
(available at www.cii .org/si te _ fil es/pdfs/CII%20pay%20primer%20edi ted. pdf). 

For examples, see, ~' The Corporate Counsel (Sept.- Oct. 2005) at 6-7; The Corporate Counsel 
(Sept.- Oct. 2004) at 7; but see Alan L. Beller, Director, Division of Corporation Finance, U.S. 
Securities and Exchange Commission, Remarks Before Conference of the N ASPP, The Corporate 
Counsel and the Corporate Executive (Oct. 20, 2004) , available at 
www .sec.gov/news/speech/spch I 02004alb.htm. 
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had been considerable commentary indicating that a single total figure is high on the list 

of information that some investors wish to have. To preserve the strengths of the former 

approach and build on them, we are taking several steps in adopting amendments to Item 

402,60 substantially as we proposed: 

• first, we are retaining the tabular approach to provide clarity and comparability 

while improving the tabular disclosure requirements; 

• second, we are confirming that all elements of compensation must be included in 

the tables; 

• third, we are providing a format for the amended Summary Compensation Table 

that requires disclosure of a single figure for total compensation; and 

• finally, we are requiring narrative disclosure comprising both a general discussion 

and analysis of compensation and specific material information regarding tabular 

items where necessary to an understanding of the tabular disclosure. 

A. Options Disclosure 

1. Background 

Many companies use stock options to compensate their employees, including 

executives. In a simple stock option, a company may grant an employee the right to 

purchase a specified number of shares of the company's stock at a specific price, called 

the exercise price and usually set as the market price of the company's stock on the grant 

date. While some options require no future service from the employee, most include 

vesting provisions, such that the employee does not earn the option unless he remains 

60 The discussion that follows focuses on amendments to Item 402 of Regulation S-K, with Section 
II .D.l. explaining the different amendments to Item 402 of Regulation S-B. References 
throughout the following discussion are to Items of Regulation S-K, unless otherwise indicated. 
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employed by the company for a specified period of service. Often a company will grant a 

specific number of options that will then vest proportionately in staggered increments 

over a set time period. For example, if the grant vests at a rate of20% per year for five 

years, the option for the last 20% is earned by the employee's provision of five years of 

services. Most options become exercisable upon vesting and remain exercisable until 

their stated expiration. Generally, upon termination of the employment relationship, 

however, an employee loses unvested options, and has a limited tenn (~, 90 days) to 

exercise vested options.61 

Options have most often been issued "at-the-money" - i.e. , with an exercise price 

equal to the market price of the underlying stock at the date of grant - but may also be 

issued either "in-the-money"- i.e., with an exercise price below the market price of the 

underlying stock at the date of grant - or "out-of-the-money"- i.e., with an exercise price 

above the market price of the underlying stock at the date of grant. An option holder 

benefits only when the company' s stock price is above the exercise price when the 

employee exercises the option. Hence, setting a lower exercise price increases the value 

of the option. 

As some commentators have observed, using options for compensation purposes 

may have advantages. These commentators point out that, unlike salary and bonus 

compensation, stock option compensation does not require the payment of cash by the 

company, and therefore can be particularly attractive to companies for which cash is a 

scarce resource. Stock option compensation may also provide an incentive for employees 

to work to increase the company' s stock price. Additionally, some companies may be 

61 More complex stock options can include provisions that alter the terms of the instrument based on 
whether performance or other targets are met. 
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able to use stock option compensation to help retain employees, because an employee 

with unvested in-the-money options forfeits their potential value if he leaves the 

company' s employ. 

At the same time, other commentators stress that option compensation is not 

without costs and disadvantages. Options granted to employees, if ultimately exercised 

with the resulting issuance of the underlying stock, give rise to a dilution of the interests 

in the company held by existing stockholders. Options that are not in-the-money may not 

provide a retention benefit, and some managers believe that options that fall out-of-the­

money (or are "underwater") not only fail to motivate employees but, in fact, can result in 

poor employee morale and resultant turnover, especially at companies where option 

compensation is an important component of total compensation. In addition, options with 

shorter vesting periods or longer term options approaching their vesting dates may 

provide incentives to employees to focus on increasing the company's stock price in the 

short term rather than working toward achieving longer term business goals and 

objectives that would enable the company to achieve and sustain future success. 

The Commission does not seek t~ encourage or di scourage the use of stock 

options or any other particular form of executive compensation. The federal securities 

laws, however, do require full and fair disclosure of compensation information to the 

extent material or required by Commission rule. 

2. Required Option Disclosures 

The Commission acknowledged the importance to investors of proper disclosure 

of executives ' option compensation throughout the Proposing Release. The existing body 

of rules regarding disclosure of executive stock option grants, however, has not 
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• previously contained a line-item requirement with respect to information regarding 

programs, plans or practices concerning the selection of stock option grant dates or 

exercise prices. 62 The disclosure we proposed in January, along with related disclosure 

we also adopt today, should provide investors with more information about option 

compensation.63 We have summarized below the various provisions of the rules that we 

adopt today that relate to options disclosure.64 

a. Tabular Disclosures 

The fo llowing di sclosures are required in the tables we adopt today. These 

provisions are discussed in more detail later in the section relating to each particular 

table. 

• As proposed and adopted, grants of stock options wi ll be di sclosed in the 

62 

63 

64 

Summary Compensation Table at their fair value on the date of grant, as 

determined under F AS 123R. By basing the executive compensation disclosure 

on the full grant date fair value computed in accordance with FAS 123R, 

Our existing rules for companies' disclosure do prohibit material misrepresentations of option 
grant dates, as well as any resulting material misstatements of affected financial statements. 
Companies are also required under our existing rules to disclose any material information that may 
be necessary to make their other disclosures, in the light of the circumstances under which they are 
made, not misleading. See , ~, Rule 12b-20 under the Exchange Act [17 CFR 240.12b-20] . 

We note that Exchange Act Rule 16a-3 [17 CFR 240.16a-3] sets forth the general reporting 
requirements under Exchange Act Section 16(a). Prior to August 2002, a number of transactions 
between an issuer and its officers or directors - such as the granting of options - were required to 
be disclosed following the end of the fiscal year in which the transaction took place although 
individuals could disclose those transactions earlier if they chose to. In implementing Section 
403(a) of the Sarbanes-Oxley Act of 2002, in August 2002, the Commission required immediate 
disclosure of these transactions for the first time. As a result, since August 2002, grants, awards 
and other acquisi tions of equity-based securities from the issuer, including those pursuant to 
employee benefit plans (which were previously reportable on an annual basis on Form 5) have 
been required to be reported by officers and directors on Form 4 within two business days. 
Ownership Reports and Trading by Officers, Directors and Principal Security Holders, Release 
No. 34-46421 (Aug. 27 , 2002) [56 FR 56461] at Section II .B. 

We also note that under our rules regarding disclosure of director compensation, the concerns and 
considerations for disclosure of option timing or dating practices in the executive compensation 
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65 

66 

67 

68 

companies will give shareholders an accurate picture of the value of options at the 

time they are actually granted to the highest-paid executive officers. 65 

• A separate table including disclosure of equity awards, the Grants of Plan-Based 

Awards Table, requires disclosure of the grant date as determined pursuant to 

FAS 123R.66 The grant date is generally considered the day the decision is made 

to award the option as long as recipients of the award are notified promptly. Even 

if the option ' s exercise price is set based on trading prices as of an earlier date or 

dates, the grant date does not change. 

• If the exercise price is less than the closing market price of the underlying security 

on the date of the grant, a separate, adjoining column would have to be added to 

this table showing that market price on the date of the grant. 67 

• If the grant date is different from the date the compensation committee or full 

board of directors takes action or is deemed to take action to grant an option, a 

separate, adjoining column would have to be added to this table showing the date 

the compensation committee or full board of directors took action or was deemed 

to take action to grant the option.68 

realm would also apply when the recipients of the stock option grants are directors of the 
company. 

Item 402(c)(2)(vi) . 

Item 402(d)(2)(ii) and Item 402(a)(6)(iv). 

Item 402(d)(2)(vii) . 

Item 402(d)(2)(ii) . 
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• Further, if the exercise or base price of an option grant is not the closing market price per 

share on the grant date, we require a description of the methodology for detenn ining the 

. b . 69 exercise or ase pnce. 

b. Compensation Discussion and Analysis 

Companies will also be required to address matters relating to executives ' option 

compensation in the new Compensation Discussion and Analysis section, parti cularly as 

they relate to the timing and pricing of stock option grants. Without being an exhaustive 

li st, several of the examples provided in Item 402(b )(2) illustrate how these types of 

issues and questions might be covered in a company's disclosure. For example, Item 

402(b )(2)(iv) shows that how the determination is made as to when awards are granted 

could be required disclosure. This example was included in part to note that material 

information to be disclosed under Compensation Discussion and Analysis may include 

the reasons a company selects particular grant dates for awards, such as for stock options. 

Similarly, other examples we provide in Item 402(b)(2) illustrate how the material 

information to be disclosed under Compensation Discussion and Analysis might need to 

include the methods a company uses to select the terms of awards, such as the exercise 

prices of stock options. 

1. Timing of Option Grants 

We understand that some companies grant options in coordination wi th the 

release of material non-public information. If the company had since the beginning of 

the last fi scal year, or intends to have during the current fi scal year, a program, plan or 

practice to select option grant dates for executive officers in coordination with the release 

69 Instruction 3 to Item 402(d). 
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of material non-public information, the company should disclose that in the 

Compensation Discussion and Analysis section. For example, a company may grant 

awards of stock options while it knows of material non-public information that is likely to 

result in an increase in its stock price, such as immediately prior to a significant positive 

earnings or product development announcement. Such timing could occur in at least two 

ways: 

• the company grants options just prior to the release of material non-public 

information that is likely to result in an increase in its stock price (whether the 

date of that release of material non-public information is a regular date or 

otherwise pre-announced, or not); or 

• the company chooses to delay the release of material non-public infonnation that 

is likely to result in an increase in its stock price until after a stock option grant 

date. 

Although the facts would be slightly different, a company also may coordinate its 

grant of stock options with the release of negative material non-public information. 

Again, such timing could occur in at least two ways: 

• the company delays granting options until after the release of material non-public 

information that is likely to result in a decrease in its stock price; or 

• the company chooses to release material non-public information that is likely to 

result in a decrease in its stock price prior to an upcoming stock option grant. 

The Commission does not express a view as to whether or not a company may or 

may not have valid and sufficient reasons for such timing of option grants, consistent 

with a company's own business purposes. Some commentators have expressed the view 
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that following these practices may enable a company to receive more benefi t from the 

incentive or retention effect of options because recipients may value options granted in 

this manner more highly or because doing so provides an immediate incentive for 

employee retention because an employee who leaves the company forfeits the potential 

value ofunvested, in-the-money options. Other commentators believe that timing option 

grants in connection with the release of material non-public information may unfairly 

benefit executives and employees. 

Regardless of the reasons a company or its board may have, the Commission 

believes that in many circumstances the existence of a program, plan or practice to time 

the grant of stock options to executives in coordination with material non-public 

information would be material to investors and thus should be full y disclosed in keeping 

with the rules we adopt today. Consistent with principles-based disclosure, companies 

should consider their own facts and circumstances and include all relevant material 

information in their corresponding disclosures. 70 If the company has such a program, 

plan or practice, the company should disclose that the board of directors or compensation 

committee may grant options at times when the board or committee is in possession of 

material non-public information. Companies might also need to consider disclosure 

about how the board or compensation committee takes such information into account 

when determining whether and in what amount to make those grants. 

Although it is not an exhaustive list, there are some elements and questions about 

option timing to which we believe a company should pay particular attention when 

drafting the appropriate corresponding disclosure. 

70 Relevant material information might include disclosure in response to the examples in Item 
402(b)(2) in the Compensation Discussion and Analysis section, discussed below. 
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• 

• Does a company have any program, plan or practice to time option grants to its 

executives in coordination with the release of material non-public information? 

• How does any program, plan or practice to time option grants to executives fit in 

the context of the company's program, plan or practice, if any, with regard to 

option grants to employees more generally? 

• What was the role of the compensation committee in approving and administering 

such a program, plan or practice? How did the board or compensation committee 

take such information into account when determining whether and in what 

amount to make those grants? Did the compensation committee delegate any 

aspect of the actual administration of a program, plan or practice to any other 

persons? 

• What was the role of executive officers in the company's program, plan or 

practice of option timing? 

• Does the company set the grant date of its stock option grants to new executives 

in coordination with the release of material non-public information? 

• Does a company plan to time, or has it timed, its release of material non-public 

information for the purpose of affecting the value of executive compensation? 

Disclosure would also be required where a company has not previously di sclosed a 

program, plan or practice of timing option grants, but has adopted such a program, plan 

or practice or has made one or more decisions since the beginning of the past fiscal year 

to time option grants . 
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ii. Determination of Exercise Price 

Separate from these timing issues, some companies may have a program, plan or 

practice of awarding options and setting the exercise price based on the stock's price on a 

date other than the actual grant date. Such a program, plan or practice would also require 

disclosure, including, as appropriate, in the tables described in II.A.2.a above and in the 

Compensation Discussion and Analysis section . Again, as with the timing matters 

discussed above, companies should consider their own facts and circumstances and 

include all relevant material information in their corresponding disclosures. 

Similar to such a practice of setting the exercise price based on a date other than 

the actual grant date, some companies have provisions in their option plans or have 

followed practices for determining the exercise price by using formulas based on average 

prices (or lowest prices) of the company' s stock in a period preceding, surrounding or 

following the grant date. In some cases these provisions may increase the likelihood that 

recipients will be granted in-the-money options. As these provisions or practices relate to 

a material term of a stock option grant, they should be discussed in the Compensation 

Discussion and Analysis section. 

B. Compensation Discussion and Analysis 

We are adopting a new Compensation Discussion and Analysis section.71 As we 

proposed, this section will be an overview providing narrative disclosure that puts into 

7 1 Item 402(b). In addi tion to the narrative Compensation Discussion and Analysis, we are 

amending the rules so that, to the extent material, additional narrative disclosure will be provided 
following certain tables to supplement the disclosure in the table. See,~ Section II .C.3 .a., 
discussing the narrative disclosure to the Summary Compensation Table and the Grants of Plan­
Based Awards Table. We are also requiring disclosure of compensation committee procedures 
and processes as well as information regarding compensation committee interlocks and insider 
participation in compensation decisions as part of new Item 407 of Regulation S-K. See Section 
V.D. , below. 
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context the compensation disclosure provided elsewhere. 72 Commenters generally 

supported the new Compensation Discussion and Analysis section. 73 This overview will 

explain material elements of the particular company' s compensation for named executive 

officers by answering the fo llowing questions: 

72 

73 

• What are the obj ectives of the company's compensation programs? 

• What is the compensation program designed to reward? 

• What is each element of compensation? 

• Why does the company choose to pay each element? 

• How does the company dete1mine the amount (and, where applicable, the 

formula) for each element? 

See Jeffrey N. Gordon, Executive Compensation: What' s the Problem, What's the Remedy? The 
Case for Compensation Discussion and Analysis, 30 1. Corp. L. 695 (2005) (arguing that the 
Commission should require proxy disclosure that includes a "Compensation Discussion and 
Analysis" section that collects and summarizes all the compensation elements for senior 
executives, providing a "bottom line assessment" of the different compensation elements and an 
explanation as to why the board thinks such compensation is warranted) . 

See, ~, letters from Bri ti sh Columbia Investment Management Corporation ("BCIMC"); Leo J. 
Bums (" L. Bums"); CF A Centre for Financial Market Integrity, dated April 13 , 2006 ("CF A 
Centre 1 "); Chamber of Commerce of the United States of America ("Chamber of Commerce"); 
Board of Fire and Police Pension Commissioners of the City of Los Angeles ("F&P Pension 
Board"); F&C Asset Management; Foley & Lardner LLP ("Foley"); Hermes Investment 
Management Limited; Governance for Owners USA, Inc. ("Governance for Owners") ; 
International Association of Machinists and Aerospace Workers ("lAM"); Board ofTrustees of 
the International Brotherhood of Electrical Workers Pension Benefit Fund ("IBEW PBF"); 
International Brotherhood ofTeamsters ("Teamsters"); Remuneration Committee of the 
International Corporate Governance Network; Investment Company Institute ("ICI"); Institutional 
Shareholder Services ("ISS"); jointly, California Public Employees ' Retirement System, 
California State Teachers ' Retirement System, Co-operative Insurance Society - UK, F&C Asset 
Management - UK, Illinois State Board oflnvestment, London Pensions Fund Authority - UK, 
New York State Common Retirement Fund, New York City Pension Funds, Ontario Teachers' 
Pension Plan, PGGM Investments - Netherlands, Public Sector and Commonwealth Super 
(PSS/CSS) - Australia, RAILPEN Investments - UK, State Board of Administration (SBA) of 
Florida, Stichting Pensioenfonds ABP - Netherlands, UniSuper Limited - Australia, and 
Universities Superannuation Scheme - UK ("Institutional Investors Group"); The Pension Boards 
- United Church of Christ ("PB-UCC"); State of Wisconsin Investment Board; and T. Rowe Price 
Associates, Inc. 
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• How do each element and the company's decisions regarding that element fit into 

the company' s overall compensation objectives and affect decisions regarding 

other elements? 

As proposed, the second question also asked what the compensation program is 

designed not to reward. Commenters stated that compensation committees often may not 

consider this objective in developing compensation programs, expressing concern that the 

question could generate potentially limitless disclosure that would not add meaning to 

di sclosure of what the compensation program is designed to award. 74 In response to this 

concern, we have not included this question in the rule as adopted. 

1. Intent and Operation of the Compensation Discussion and 
Analysis 

The purpose of the Compensation Discussion and Analysis di sclosure is to 

provide material information about the compensation objectives and policies for named 

executive officers without resorting to boilerplate disclosure. The Compensation 

Discussion and Analysis is intended to put into perspective for investors the numbers and 

nanative that fo llow it. 

As described in the Proposing Release and as adopted, the Compensation 

Discussion and Analysis requirement is principles-based, in that it identifies the 

disclosure concept and provides several illustrative examples. Some commenters 

suggested that a principles-based approach would be better served without examples, on 

the theory that "laundry lists" would lead to boilerplate.75 Other commenters expressed 

74 

75 

See , ~' letters from American Bar Association, Committee on Federal Regulation of Securities 
("ABA"); Committee on Securities Regulation of the New York City Bar ("NYCBA"); and 
WorldatWork ("WorldatWork"). 

See, ~, letter from Curt Kollar ("C. Kollar"). 
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the opposite view - that more specific description of required disclosure topics would 

more effectively elicit meaningful disclosure.76 

As we explained in the Proposing Release, overall we designed the proposals to 

state the requirements suffic iently broadly to continue operating effectively as future 

fonns of compensation develop, without suggesting that items that do not fit squarely 

within a "box" specified by the rules need not be disclosed. We believe that the adopted 

principles-based Compensation Discussion and Analysis, utilizing a disclosure concept 

along with illustrative examples, strikes an appropriate balance that will effectively elicit 

meaningful disclosure, even as new compensation vehicles develop over time. 

We wish to emphasize, however, that the application of a particular example must 

be tailored to the company and that the examples are non-exclusive. We believe using 

illustrative examples helps to identify the types of disclosure that may be applicable. A 

company must assess the materiality to investors of the information that is identified by 

the example in light of the particular si tuation of the company. We also note that in 

some cases an example may not be material to a particular company, and therefore no 

di sclosure would be required. Because the scope of the Compensation Discussion and 

Analysis is intended to be comprehensive, a company must address the compensation 

policies that it applies, even if not included among the examples. The Compensation 

Discussion and Analysis should reflect the individual circumstances of a company and 

should avoid boilerplate disclosure. 

76 See, ~' letters from CF A Centre 1 and Hewitt Associates LLC ("Hewitt"). 
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We have adopted, substantially as proposed, the following examples of the issues 

that would potentially be appropriate for the company to address in given cases in the 

Compensation Discussion and Analysis: 

• policies for allocating between long-term and currently paid out compensation; 

• policies for allocating between cash and non-cash compensation, and among 

different forms of non-cash compensation; 

• for long-term compensation, the basis for allocating compensation to each 

different form of award; 

• how the determination is made as to when awards are granted, including awards 

of equity-based compensation such as options; 

• what specific items of corporate performance are taken into account in setting 

compensation policies and making compensation decisions; 

• how specific elements of compensation are structured and implemented to reflect 

these items of the company' s performance and the executive' s individual 

performance; 

• the factors considered in decisions to increase or decrease compensation 

materially; 

• how compensation or amounts realizable from prior compensation are considered 

in setting other elements of compensation (~, how gains from prior option or 

stock awards are considered in setting retirement benefits); 

• the impact of accounting and tax treatments of a particular form of compensation; 

• the company's equity or other security ownership requirements or guidelines and 

any company policies regarding hedging the economic risk of such ownership; 
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• whether the company engaged in any benchmarking of total compensation or any 

material element of compensation, identifying the benchmark and, if applicable, 

its components (including component companies); and 

• the role of executive officers in the compensation process. 

At the suggestion of a commenter, 77 we have expanded the example addressing 

how specific forms of compensation are structured to reflect company performance to 

also address implementation. We have made a similar change with regard to the example 

regarding the executive's individual performance. 78 As adopted , this example includes 

not only whether discretion can be exercised (either to award compensation absent 

attainment ofthe relevant performance goal(s) or to reduce or increase the size of any 

award or payout), as proposed, but also whether such discretion has been exercised. By 

doing this, we move to the Compensation Discussion and Analysis overview an example 

of a material factor that had been proposed for the narrative disclosure that follows the 

Summary Compensation Table,79 and expand its scope so that it is no longer limited to 

non-equity incentive plans. Because of the policy significance of decisions to waive or 

modify performance goals, we believe that they are more appropriately discussed in the 

Compensation Discussion and Analysis. 

As discussed in Section II.A. above, a company's policies, programs and practices 

regarding the award of stock options and other equity-based instruments to compensate 

executives may require disclosure and discussion in the Compensation Discussion and 

Analysis. As with all disclosure in the Compensation Discussion and Analysis, a 

77 

78 

See letter from ABA. 

We have also reordered this example, so it is clearer that the items of company perfonnance 
referenced are the ones noted in the immediately preceding example. 
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company must evaluate the specific facts and circumstances of its grants of options and 

equity-based instruments and provide such disclosure if it supplies material information 

about the company's compensation objectives and policies for named executive officers. 

Further in response to comment,80 we have revised the example addressing how 

the determination is made as to when awards are granted so that it is not limited to 

equity-based compensation, as was proposed, but we clarify in the rule as adopted that it 

would include equity-based compensation, such as stock options.81 Regarding the 

example noting the impact of accounting and tax treatments of a particular form of 

compensation, some commenters urged that companies be required to continue to 

disclose their Internal Revenue Code Section 162(m) policy. 82 The adoption of this 

example should not be construed to eliminate this discussion. Rather, thi s example 

indicates more broadly that any tax or accounting treatment, including but not limited to 

Section 162(m), that is material to the company' s compensation policy or decisions with 

respect to a named executive officer is covered by Compensation Discussion and 

Analysis. Tax consequences to the named executive officers, as well as tax consequences 

to the company, may fall within this example. 

In addition, we have followed commenters ' recommendations to add the 

following specific examples addressing additional factors: 

79 

80 

81 

82 

This example had been proposed as Item 402(f)(l)(iv). 

See letter from ABA. 

This example is discussed in more detail above in Section II .A., the discussion of stock option 
disclosure. 

See, ~, letters from Buck Consultants; Frederic W. Cook & Co. , Inc., dated March 9, 2006 
("Frederic W. Cook & Co."); Thomas Rogers; and WorldatWork. The Commission has construed 
the Board Compensation Committee Report on Executive Compensation (which had been required 
to be furnished by Item 402(k) prior to these amendments) to require discussion of this policy. 
1993 Release at Section III. 
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• • company policies and decisions regarding the adjustment or recovery of awards or 

payments if the relevant company performance measures upon which they are 

based are restated or otherwise adjusted in a manner that would reduce the size of 

an award or payment;83 and 

• the basis for selecting particular events as triggering payment with respect to post-

termination agreements (M. , the rationale for providing a single trigger for 

payment in the event of a change-in-control).84 

Commenters also requested clarification as to whether Compensation Discussion 

and Analysis is limited to compensation for the last fiscal year, like the former Board 

Compensation Committee Report on Executive Compensation that was required prior to 

these amendments. 85 While the Compensation Discussion and Analysis must cover this 

subject, the Compensation Discussion and Analysis may also require discussion of post-

termination compensation arrangements, on-going compensation arrangements, and 

policies that the company will apply on a going-forward basis .86 Compensation 

Discussion and Analysis should also cover actions regarding executive compensation that 

83 

84 

85 

See, ~' letters from Amalgamated Bank Long-View Funds ("Amalgamated"); CF A Centre 1; 
and Council oflnstitutionallnvestors, dated March 29, 2006 ("Cll"). Section 304 of the 
Sarbanes-Oxley Act of2002 [codified at 15 U.S.C. 7243] provides that if a company is required to 
prepare an accounting restatement due to the material noncompliance of the issuer, as a result of 
misconduct, with any financia l reporting requirement under the securities laws, the principal 
executive officer and principal financial officer of the company shall reimburse the company for 
any bonus or other incentive-based or equity-based compensation received by that person from the 
company during the 12-month period following the first public issuance or filing wi th the 
Commission (whichever first occurs) of the financial document embodying such financial 
reporting requirement, and any profits realized from the sale of securities of the company during 
that 12-month period. This example would not necessarily be limited to policies covering only 
situations contemplated by Section 304. 

See letter from Anonymous, dated April 10, 2006. 

See,~' letters from Buck Consultants; Frederic W. Cook & Co.; and Mercer Human Resource 
Consulting, Inc., dated April 10, 2006 ("Mercer"). 
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• were taken after the last fiscal year's end. Actions that should be addressed might 

include, as examples only, the adoption or implementation of new or modified programs 

and policies or specific decisions that were made or steps that were taken that could 

affect a fair understanding of the named executive officer's compensation for the last 

fiscal year. Moreover, in some situations it may be necessary to discuss prior years in 

order to give context to the disclosure provided. 

The Compensation Discussion and Analysis should be sufficiently precise to 

identify material differences in compensation policies and decisions for individual named 

executive officers where appropriate. Where policies or decisions are materially similar, 

officers can be grouped together. Where, however, the policy or decisions for a named 

executive officer are materially different, for example in the case of a principal executive 

officer, his or her compensation should be discussed separately. 

2. Instructions to Compensation Discussion and Analysis 

We are adopting instructions to make clear that the Compensation Discussion and 

Analysis should focus on the material principles underlying the company' s executive 

compensation policies and decisions, and the most important factors relevant to analysis 

of those policies and decisions, without using boilerplate language or repeating the more 

detailed information set forth in the tables and related narrative disclosures that follow. 

The instructions also provide that the Compensation Discussion and Analysis should 

concern the information contained in the tables and otherwise disclosed. 87 Because this 

section is intended to provide meaningful analysis, it may specifically refer to the tabular 

86 

87 

Forward looking information in the Compensation Discussion and Analysis will fall within the 
safe harbors for disclosure of such information. See,~, Securities Act Section 27 A [15 U.S.C. 
77z-2] and Exchange Act Section 21 E [15 U.S. C. 78u-5]. 

Instruction 2 to Item 402(b). 
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or other disclosures where helpful to make the discussion more robust. A commenter 

raised a concern that the instruction not to repeat information set forth in the other 

disclosures might somehow limit the disclosure made in Compensation Discussion and 

Analysis. 88 We have revisited this instruction, which is intended to encourage analysis 

and to forestall mere repetition of the information in the tables, to provide that repetition 

and boilerplate language should be avoided. The instruction does not prohibit or 

discourage discussion of that specific information. 

We are adopting an instruction to make clear that, as was the case with the Board 

Compensation Committee Report on Executive Compensation required prior to the 

adoption of these amendments, companies are not required to disclose target levels with 

respect to specific quantitative or qualitative performance-related factors considered by 

the compensation committee or the board of directors, or any other factors or criteria 

involving confidential trade secrets or confidential commercial or financial information, 

the disclosure of which would result in competitive hann to the company.89 Some 

commenters objected that this instruction would impair the quality of information 

disclosed by making it difficult to assess the link between pay and company performance, 

and suggested that competitive harm would be mitigated if disclosure were required on 

an after-the-fact basis, after the performance related to the award is measured.90 

Different commenters stated that performance targets often are based on confidential, 

competitively sensitive business plans, and that requiring disclosure could encourage the 

88 

89 

90 

See letter from ABA. 

Instruction 4 to Item 402(b ). Prior to these amendments, Instruction 2 to Item 402(k) had 
provided a similar exclusion for this type of information. 

See,~ letters from American Federation of Labor and Congress oflndustrial Organizations, 
dated April 5, 2006 ("AFL-CIO"); CII; Governance for Owners; lAM; and The Honorable Barney 
Frank, United States Representative (MA). 
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use of more generic targets that could hinder a company's goal ofpay-for-performance. 91 

Other commenters observed that companies rarely use a performance metric for a single 

year or plan cycle, but select measures because of their relevance to the company's 

business strategy over several years, so that even disclosure on an after-the-fact basis 

could reveal proprietary business information that would be useful to competitors. 92 

Having considered these comments, we remain persuaded that this disclosure, even on an 

after-the-fact basis could pose significant risk of competitive harm and we are therefore 

not requiring it in those cases in which the factors or criteria considered involve 

confidential trade secrets or confidential commercial or financial information, the 

disclosure of which would result in competitive harm to the company. 

As noted in the Proposing Release, in applying this instruction, we intend the 

standard for companies to use in making a determination that this information does not 

have to be disclosed to be the same one that would apply when companies request 

confidential treatment of confidential trade secrets or confidential commercial or 

financial information that otherwise is required to be disclosed in registration statements, 

periodic reports and other documents filed with us. 93 Under this approach, to the extent a 

performance target has otherwise been disclosed publicly, non-disclosure pursuant to this 

instruction would not be permitted. To make these standards clearer and respond to 

commenters' concerns that companies may exploit the instruction to exclude information 

in inappropriate circumstances, we are revising this instruction as adopted to clearly 

91 

92 

93 

See , ~, letter from Sullivan & Cromwell LLP ("Sullivan"). 

See, ~' letter from Mercer. 

See Securities Act Rule 406 [17 CFR 230.406] , Exchange Act Rule 24b-2 [ 17 CFR 240.24b-2], 
Exemption 4 of the Freedom oflnformation Act [5 U.S.C. 552(b)(4)], and Rule 80(b)(4) 
promulgated under the Freedom oflnformation Act [17 CFR 200.80(b)(4)]. 
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apply the same standard as for confidential treatment requests. Companies will not be 

required, however, to submit confidential treatment requests in order to rely on the 

instruction.94 To mitigate commenters ' concerns that omission of specific performance 

targets would impair the quality of disclosure, the instruction requires additional 

disclosure regarding the significance of the undisclosed target. Specifically, if the 

company uses target levels for specific quantitative or qualitative performance-related 

factors, or other factors or criteria that it does not disclose in reliance on the instruction, 

the company must discuss how difficult it will be for the executive or how likely it will 

be for the company to achieve the undisclosed target levels or other factors. In addition, 

as discussed below, the Compensation Discussion and Analysis will be considered 

so liciting material and will be fil ed with the Commission. This disclosure will be subject 

to review by the Commission and its staff. Therefore, if a company uses target levels that 

otherwise would need to be disclosed but does not disclose them in reliance on the 

instruction, the company may be required to demonstrate to the Commission or its staff 

that the particular factors or criteria involve confidential trade secrets or confidential 

commercial or financial infonnation and why disclosure would result in competitive 

harm. If the Commission or its staff ultimately determines that a company has not met 

these standards, then the company will be required to disclose publicly the factors or 

criteria used. In response to a commenter's concem,95 we have also added an instruction 

94 

95 

While the instruction adopted today, like the instruction that it replaces, does not require a 
company to seek confidential treatment under the procedures in Securities Act Rule 406 and 
Exchange Act Rule 24b-2 with regard to the exclusion of the information from the disclosure 
provided in response to this item, the standards specified in Securities Act Rule 406, Exchange 
Act Rule 24b-2, Exemption 4 of the Freedom oflnformation Act and Rule 80(b)(4) promulgated 
under the Freedom oflnformation Act still apply and are subject to review and comment by the 
staff of the Commission. 

See letter from ABA. 
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to clarify that disclosure of a target level that applies a non-GAAP financial measure will 

not be subject to the general rules regarding disclosure of non-GAAP financial measures 

but the company must disclose how the number is calculated from the audited financial 

statements.96 

One commenter stated that the Compensation Discussion and Analysis of a new 

public company should be permitted to be a prospective-only di scussion. 97 While we 

agree the most significant disclosure in that situation may be future plans, we do not 

believe a prospective-only discussion is appropriate. Instead, companies may emphasize 

the new plans or policies. 

3. "Filed" Status of Compensation Discussion and Analysis and the 
"Furnished" Compensation Committee Report 

We proposed that the Compensation Discussion and Analysis would be 

considered a part of the proxy statement and any other filing in which it was included. 

Unlike the Board Compensation Committee Report on Executive Compensation that was 

required prior to these amendments, we proposed that the Compensation Discussion and 

Analysis would be soliciting material and would be fi led with the Commission. 

Therefore, it would be subject to Regulation 14A or 14C and to the liabilities of Section 

18 of the Exchange Act.98 In addition, to the extent that the Compensation Discussion 

and Analysis and any of the other disclosure regarding executive officer and director 

compensation or other matters are included or incorporated by reference into a periodic 

report, the disclosure would be covered by the certifications that principal executive 

96 

97 

Instruction 5 to Item 402(b). The non-GAAP financial measure provisions are specified in 
Regulation G [17 CFR 244.100- 102] , Item 10(e) of Regulation S-K [17 CFR 229. 10] and Item 
10(h) ofRegulation S-B [17 CFR 228.10]. 

See letter from ABA. 
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officers and principal financial officers are required to make under the Sarbanes-Oxley 

Act of2002.99 Likewise, a company' s disclosure controls and procedures 100 apply to the 

preparation of the company's proxy statement and Form 10-K, including the 

Compensation Discussion and Analysis. 

We noted in the Proposing Release that in adopting the rules that have applied 

since 1992, the Commission took into account comments that the Board Compensation 

Committee Report on Executive Compensation should be furnished rather than filed to 

allow for more open and robust discussion in the reports. 10 1 The Board Compensation 

Committee Reports on Executive Compensation that were provided prior to today' s 

amendments in general did not suggest that this treatment resulted in such discussion, nor 

the more transparent disclosure that the comments suggested would result. 102 Further, we 

noted that we believe that it is appropriate for companies to take responsibility for 

disclosure involving board matters as with other disclosure. 

Some commenters supported the proposal to have the Compensation Discussion 

and Analysis fi led, noting among other things that filing should lead to increased 

accuracy and better disclosure. 103 Other commenters objected to thi s treatment, claiming 

98 

99 

100 

10 1 

102 

103 

15 U.S .C. 78r. 

Exchange Act Rules 13a-14 [17 CFR 240 .13a-14) and 15d-14 [ 17 CFR 240. 15d-14). See also 
Certification of Disclosure in Companies' Quarterly and Annual Reports, Release No. 34-46427 
(Aug. 29, 2002) [67 FR 57275), at n. 35 (the "Certification Release") (stating that " the 
certification in the annual report on Form 10-K or 10-KSB would be considered to cover the Part 
III information in a registrant's proxy or information statement as and when fil ed"). 

Exchange Act Rules 13a-15 [17 CFR 240.13a-15] and 15d-15 [1 7 CFR 240. 15d-15]. 

1992 Release, at Section II.H. 

See also Martin D. Mobley, Compensation Committee Reports Post-Sarbanes-Oxley: 
Unimproved Disclosure for Executive Compensation Policies and Practices, 2005 Colum. Bus. L. 
Rev. 111 (2005). 

See,~' letters from AFL-CIO; American Federation of State, County and Municipal Employees; 
California Public Employees' Retirement System ("CaiPERS"); Paul Hodgson, Senior Research 
Associate, Executive and Board Compensation, the Corporate Library ("Corporate Library"); 
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• that certification by principal executive officers and principal financial officers with 

regard to the disclosure included in the annual report on Form 1 0-K, including 

particularly the Compensation Discussion and Analysis, would inappropriately insert 

these officers into the compensation committee's deliberative process, potentially calling 

into question the committee's independence. 104 Further, many commenters expressed the 

view that the Compensation Discussion and Analysis should, in effect, be the report of 

the compensation committee, submitted under the names of its members, for which they 

should be accountable. 105 

Some of these objections may reflect a misconception of the purpose of the 

Compensation Discussion and Analysis. Although the Compensation Discussion and 

Analysis discusses company compensation policies and decisions, the Compensation 

Discussion and Analysis does not address the deliberations of the compensation 

committee, and is not a report of that committee. Consequently, in certifying the 

Compensation Discussion and Analysis, principal executive officers and principal 

financial officers will not need to certify as to the compensation committee deliberations. 

However, in response to concerns of commenters that compensation committees 

should continue to be focused on the executive compensation disclosure process, we are 

104 

105 

Connecticut Retirement Plans and Trust Funds, dated April I 0, 2006 ("CRPTF"); Southwestern 
Pennsylvania and Western Maryland Area Teamsters and Employers Pension Fund ("Teamsters 
P A/MD"); Teamsters Local 671 Health Services and Insurance Plan ("Teamsters Local 671 "); 
Walden Asset Management ("Walden"); and Western PA Teamsters & Employers Welfare Fund 
("Western PA Teamsters Fund"). 

See, ~, letters from The Corporate & Securities Law Committee and the Employment & Labor 
Law Committee of the Association of Corporate Counsel ("ACC"); Compass Bancshares, Inc. 
("Compass Bancshares"); National Association of Manufacturers ("NAM"); Peabody Energy 
Corporation ("Peabody Energy"); and WorldatWork. 

See, ~, letters from Jesse Brill, Chair ofCompensationStandards.com and Chair of the National 
Association of Stock Plan Professionals, dated March 1, 2006 ("J. Brill 1 "); CF A Centre 1; 
CRPTF; Frederic W. Cook & Co.; and Hewitt. 
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adopting a Compensation Committee Report similar to the Audit Committee Report.106 

Drawing on commenters' suggestions for a new Compensation Committee Report, 107 the 

rules we adopt today require the compensation committee to state whether: 

• the compensation committee has reviewed and di scussed the Compensation 

Discussion and Analysis with management; and 

• based on the review and discussions, the compensation committee recommended 

to the board of directors that the Compensation Discussion and Analysis be 

included in the company's annual report on Fonn 1 0-K and, as applicable, the 

company's proxy or information statement. 

Unlike the Audit Committee Report, the Compensation Committee Report will be 

required to be included or incorporated by reference into the company's annual report on 

Fom1 1 0-K, so that it is presented along with the Compensation Discussion and Analysis 

when that disclosure is provided in the Form 1 0-K or incorporated by reference from a 

proxy or information statement. 108 Like the Audit Committee Report, the Compensation 

Committee Report wi ll only be required one time during any fiscal year. 109 The name of 

each member of the company's compensation committee (or, in the absence of a 

compensation committee, the persons performing equivalent functions or the entire board 

106 

107 

108 

109 

We are moving the audit committee report previously required by Item 306 of Regulations S-K 
and S-B to Item 407(d) under the amendments adopted today. See Section V.D., below. 

See,~' letters from J. Brill I ; California State Teachers' Retirement System ("CalSTRS"); CFA 
Centre 1; and Professor William J. Heisler. 

The audit committee report is only required in a company proxy or information statement relating 
to an annual meeting of security holders at which directors are to be elected (or special meeting or 
written consents in lieu of such meeting). See Instruction 3 to Item 407(d). 

Instruction 3 to Item 407(e)(5). The audit committee instruction is specified in Instruction 2 to 
Item 407(d). 
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• 

of directors) must appear below the disclosure.11 0 This report will be "furni shed" rather 

than "filed. " The principal executive officer and principal financial officer will be able to 

look to the Compensation Committee Report in providing their certifications required 

d d Ill under Exchange Act Rules 13a-14 an 15 -14. 

4. Retention of the Performance Graph 

In light of the Compensation Discussion and Analysis requirement, we proposed 

to eliminate both the Board Compensation Committee Report on Executive 

Compensation and the Performance Graph. 11 2 The report and the graph were intended to 

be related and to show the relationship, if any, between compensation and corporate 

performance, as reflected by stock price. The rules we adopt today eliminate the Board 

Compensation Committee Report on Executive Compensation, as we proposed, in favor 

of the more comprehensive Compensation Discussion and Analysis and the new 

Compensation Committee Report, as described immediately above. 113 

Given the widespread availability of stock performance information about 

companies, industries and indexes through business-related Web si tes or similar sources, 

we proposed to eliminate the requirement for the Performance Graph in the belief that it 

was outdated, particularly since the disclosure in the Compensation Discussion and 

11 0 

I ll 

11 2 

Item 407(e)(5)(ii). 

We note that one commenter suggested that the Compensation Discussion and Analysis should not 
be required of companies that have only registered the offer and sale of debt securities. See letter 
from Financial Security Assurance Holdings Ltd. The Compensation Discussion and Analysis is 
intended to put into perspective for investors the numbers and narrative that follow it. This section 
will provide a broader discussion than just that of the relationship of compensation to the 
performance of the company as reflected by stock price. Therefore, we believe it is appropriate 
for all companies that are not small business issuers or foreign private issuers filing on forms 
specified for their use to include the information. 

Prior to these amendments, the Board Compensation Committee Report on Executive 
Compensation had been required by Item 402(k) and the Performance Graph had been required by 
Item 402(1). 
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• Analysis regarding the elements of corporate performance that a given company' s 

policies might reach is intended to allow broader di scussion than just that of the 

relationship of compensation to the performance of the company as reflected by stock 

price. Many commenters objected to eliminating the Performance Graph, however, 

stating that it provides an easily accessible visual comparison of a company' s 

performance relative to its peers and the market, and provides a standardized source for 

thi s type of information. 11 4 In light of the significance of this di sclosure to a broad 

spectrum of commenters, we have decided to retain the Performance Graph in the 

amendments we adopt today. 

However, we remain of the view that the Performance Graph should not be 

presented as part of executive compensation di sclosure. In particular, as noted above, the 

disclosure in the Compensation Discussion and Analysis regarding the elements of 

corporate performance that a given company's policies consider is intended to encourage 

broader discussion than just that of the relationship of executive compensation to the 

performance of the company as reflected by stock price. Presenting the Performance 

Graph as compensation disclosure may weaken this objective. Accordingly, we have 

decided to retain the requirements for the Performance Graph, but have moved them to 

the disclosure item enti tl ed "Market Price of and Dividends on the Registrant's Common 

Equity and Related Stockholder Matters." 115 As retained, the Performance Graph will 

11 3 

114 

11 5 

Section II.B.3. 

See, ~, letters from Ca!STRS ; CF A Centre I ; CII; IUE-CW A Pension Fund and 40 I (k) Plan 
("IUE-CWA"); John W. Hamm; NYCBA; Standard Life Investments Limited ("Standard Life"); 
and Vivien! Consulting LLC. 

New Item 20l(e) ofRegulation S-K [1 7 CFR 229.20 l(e)] will require the Performance Graph. 
Consistent with our belief that the Performance Graph should not be linked to the compensation 
disclosure, we have not retained the portion of the language that was included in Instruction 4 to 
Item 402(1) prior to these amendments, which conditioned that other performance measures in 
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continue to be "furnished" rather than "filed." The Performance Graph will be required 

only in the company's annual report to security holders that accompanies or precedes a 

proxy or information statement relating to an annual meeting of security holders at which 

directors are to be elected (or special meeting or written consents in lieu of such 

meeting), and will not be deemed to be soliciting material under the proxy rules or 

incorporated by reference into any filing except to the extent that the company 

. 'fi 11 . . 11 6 spect tea y mcorporates 1t. 

C. Compensation Tables 

To enhance the benefits of the tabular approach to eliciting compensation 

disclosure, 11 7 we proposed to reorganize and streamline the tables to provide a clearer and 

more logical picture of total compensation and its elements for named executive officers. 

We are adopting reorganized compensation tables and related narrative disclosure that 

cover three broad categories: 

116 

11 7 

addition to total return may be included in the graph only so long as the compensation committee 
(or persons performing equivalent functions or the entire board if there is no such committee) 
provided a description of the link between the measure and the level of compensation in the Board 
Compensation Committee Report on Executive Compensation. As a result, companies may 
include other performance measures, such as return on average common shareholders' equity, so 
long as the meaning of any such measures is clear from the Performance Graph and any related 
legend or other disclosure. 

Instructions 7 and 8 to Item 201(e) . A "small business issuer" as defined in Regulation S-B, is not 
required to provide the Performance Graph. Instruction 6 to Item 201(e). Because Nasdaq has 
registered as a national securities exchange under Section 6 of the Exchange Act [15 U.S .C. 78f], 
the former separate reference to "Nasdaq market" is not retained. See Release No. 34-53128 (Jan. 
13 , 2006) ordering that the application of The NASDAQ Stock Market LLC for registration as a 
national securities exchange be granted. We also adopt a conforming revision to Rules 304(d) and 
(e) ofRegulation S-T [17 CFR 232.304(d) and (e)] , and we make technical revisions to those rules 
to correctly reference Item 22(b)(7)(ii) ofForm N-lA and to eliminate the references to 
"prospectuses." 

The tabular disclosure and related narrative disclosure under amended Item 402 applies, as it did 
prior to today's amendments, to named executive officers, with amended Item 402(k) applying to 
directors, as described in Section II.C.9. below. As discussed below in Section II.C.6.a., we are 
adopting certain changes to the definition of named executive officer. 
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• 

11 8 

11 9 

120 

121 

1. compensation with respect to the last fiscal year (and the two preceding fiscal 

years), as refl ected in a revised Summary Compensation Table that presents 

compensation paid currently or deferred (including options, restricted stock 

and similar grants) and compensation consisting of current earnings or awards 

that are part of a plan, and as supplemented by one table providing back-up 

information for certain data in the Summary Compensation Table; 11 8 

2. holdings of equity-based interests that relate to compensation or are potential 

sources of future compensation, focusing on compensation-related equity-

based interests that were awarded in prior years 11 9 and are "at risk," as well as 

recent realization on these interests, such as through vesting of restri cted stock 

or the exercise of options and similar instruments; 120 and 

3. retirement and other post-employment compensation, including retirement and 

deferred compensation plans, other retirement benefits and other post-

employment benefits, such as those payable in the event of a change in 

control. 12 1 

The tab le supplementing the Summary Compensation Table is the Grants ofPlan-Based Awards 
Table, discussed below in Section II .C.2., which combines into a single table the disclosure of the 
proposed Grants ofPerformance-Based Awards Table and the proposed Grants of All Other 
Equity Awards Table. The accompanying narrative disclosure requirement is discussed below in 
Section II.C.3.a. 

Under the disclosure rules as adopted, these interests will be disclosed as current compensation for 
those prior years . 

Information regarding holdings of such equity-based interests that relate to compensation will be 
disclosed in the Outstanding Equity Awards at Fiscal Year-End Table, discussed below in Section 
II .C.4.a. Information regarding realization on holdings of equity-based interests will be required 
in the Option Exercises and Stock Vested Table discussed below in Section II.C.4.b. 

Disclosure regarding retirement and post-employment compensation is required in the Pension 
Benefits Table, discussed below in Section II .C.5 .a., the Nonqualified Deferred Compensation 
Table, discussed below in Section II.C.5 .b. , and the narrative disclosure requirement for other 
potential post-employment payments discussed below in Section II.C.5 .c. 
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Reorganizing the tables along these themes should help investors understand how 

compensation components relate to each other. At the same time, we are retaining the 

ability for investors to use the tables to compare compensation from year to year and 

from company to company. 

As we noted in the Proposing Release, by more clearly organizing the 

compensation tables to explain how the elements relate to each other, we may in some 

situations be requiring di sclosure of both amounts earned (or potentially earned) and 

amounts subsequentl y paid out. This approach raises the possible perception of "double 

counting" some elements of compensation in multiple tables. However, a particular item 

of compensation only appears once in the Summary Compensation Table. In order to 

explain the item of compensation, it may also appear in one or more of the other tables. 

We believe the possible perception of double disclosure is outweighed by the clearer and 

more complete picture the disclosure in the additional tables will provide to investors. 

We strongly encourage companies to use the narrative following the tables (and where 

appropriate the Compensation Discussion and Analysis) to explain how disclosures relate 

to each other in their particular circumstances. 

Commenters stated their general support for the format and presentation of the 

proposed tables.122 We are adopting the tables substantially as proposed with some 

revisions, as noted below, in response to comments. 

122 
See,~' letters from CF A Centre I ; jointly, Jennifer Clowes, Lindsey Erskine, Kendra Freeck 
and Kapri Malesich; F&P Pension Board; lAM; IBEW PBF; Plumbers & Pipefitters National 
Pension Fund; and Standard Life. 
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1. Compensation to Named Executive Officers in the Last Three 
Completed Fiscal Years-- The Summary Compensation Table and 
Related Disclosure 

Under today's amendments, the Summary Compensation Table continues to serve 

as the principal disclosure vehicle regarding executive compensation. This table, as 

amended, shows the named executive officers' compensation for each of the last three 

years, whether or not actually paid out. Consistent with the requirements prior to today's 

amendments, the amended Summary Compensation Table continues to require disclosure 

of compensation for each of the company's last three completed fiscal years. 123 

As we proposed, the amendments add disclosure of a figure representing total 

compensation, as reflected in other columns of the Summary Compensation Table, and 

simplify the presentation from that of the table prior to these amendments. As described 

in greater detail below, the amendments also provide for a supplemental table disclosing 

additional information about grants of plan-based awards. Narrative disclosure will 

follow the two tables, providing disclosure of material information necessary to an 

understanding of the information disclosed in the tables. 

123 Prior to today's amendments, an instruction to Item 402(b) permitted the exclusion of information 
for fiscal years prior to the last completed fiscal year if the company was not a reporting company 
pursuant to Exchange Act Section 13(a) or 15(d) at any time during that year, unless the company 
previously was required to provide information for any such year in response to a Commission 
filing requirement. This instruction has been retained and redesignated as Instruction 1 to Item 
402(c) in the amended rule. 
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Name 
and 
Principal 
Position 

(a) 
PE0 124 

PF0 125 

A 

B 

c 

124 

125 

SUMMARY COMPENSATION TABLE 

Year Salary Bonus Stock Option Non- Change in All 
($) ($) Awards Awards Equity Pension Other 

($) ($) Incentive Value and Compen-
Plan Nonquali - sation 
Com pen- fi ed ($) 
sation Deferred 

($) Compensa-
tion 
Earnings 

($) 

(b) (c) (d) (e) (f) (g) (h) (i) 

--
--
--

--

--
--

--
--
--

--

--
--

--
--
--

"PEO" refers to principal executive officer. See Section ILC.6.a. below for a description of the 
proposed named executive officers for whom compensation disclosure is required. 

"PFO" refers to principal fmancial officer. 
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• a. Total Compensation Column 

We are modifying the Summary Compensation Table to provide a clearer picture 

of total compensation. As we proposed, we are requiring that all compensation be 

disclosed in dollars and that a total of all compensation be provided. 126 The new "Total" 

column aggregates the total dollar value of each form of compensation quantified in the 

other columns (revised columns (c) through (i)). This column responds to concerns that 

investors, analysts and other users of Item 402 disclosure have not been able to compute 

aggregate amounts of compensation using the disclosure in the table as specified prior to 

these amendments in a manner that was accurate or comparable across years or 

compames. Many commenters expressed their support for the proposal to include a Total 

column.127 

Other commenters expressed concerns that, as proposed, the total number was an 

amalgam of dissimilar types of compensation. 128 These concerns centered on the mix of 

compensation elements reported in the Summary Compensation Table being measured at 

different times and having different valuation methods, so that a Total column in effect 

would combine "apples" with "oranges." 129 To address this issue, some commenters 

suggested dividing the Total column into two separate columns reporting Total Earned 

126 

127 

128 

129 

Instruction 2 to Item 402(c) (requiring all compensation values in the Summary Compensation 
Table to be reported in dollars and rounded to the nearest dollar). Prior to today' s amendments, 
some stock-based compensation was disclosed in per share increments rather than in dollar 
amounts. Instruction 2 to Item 402(c) further requires, where compensation was paid or received 
in a different currency, footnote disclosure identifying that currency and describing the rate and 
methodology used for conversion to dollars. 

See, ~, letters from CFA Centre 1; CII; Frederic W. Cook & Co. ; ISS ; Standard Life; and 
Walden. In addition, over 20,000 form letters from individuals specifically supported this 
proposal. See Letter Type A, available at www.sec.gov/rules/proposed/s70306.shtml. 

See , ~, letters from Fenwick & West LLP ("Fenwick"); Chamber of Commerce; and Hodak 
Value Advisors, LLC ("Hodak Value Advisors"). 

See, ~, letters from Caterpillar Inc. and Corporate Library. 
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• Compensation and Total Contingent Compensation. 130 Others recommended two 

separate Summary Compensation Tables - one for compensation that had been earned or 

realized and another for compensation that remained contingent or an opportunity. 13 1 

As we noted in the Proposing Release, the Summary Compensation Table is 

designed to disclose all compensation. Each element of compensation is only disclosed 

once in the Summary Compensation Table, although it may also be disclosed in some of 

the other tables. We realize that the timing of when particular items of compensation are 

disclosed in the Summary Compensation Table varies depending on the form of the 

compensation. 132 Given the various fonns and complexities of compensation and the 

different periods they may be designed to relate to, 133 it is unavoidable that the timing of 

disclosure may vary from element to element in this table.134 

We note that some commenters were particularly concerned that non-equity 

incentive plan awards are reported when earned, while equity incentive plan awards are 

reported based on grant date value when awarded. 135 No single accepted standard for 

measuring non-equity incentive plan awards at grant date currently exists. Some 

130 

131 

132 

133 

134 

135 

See, ~' letters from Business Roundtable ("BRT") and Mercer. 

See,~' letters from Eli Lilly and Company ("Eli Lilly"); Hewitt; Society of Corporate 
Secretaries & Governance Professionals ("SCSGP"); Towers Perrin, dated April 10, 2006 
("Towers Perrin"); and Watson Wyatt Worldwide ("Watson Wyatt"). 

Compensation is generally calculated in a manner that refl ects the cost of the compensation to the 
company and its shareholders. 

See , ~' letter from ABA (noting that option grants made early in the year may be viewed by the 
compensation committee primarily as an award for the prior year' s performance or as an incentive 
for future performance). 

The approach as to the timing of disclosure that we proposed and that we adopt today is the same 
approach that has been used in the Summary Compensation Table since it was first proposed in 
1992. See Executive Compensation Disclosure, Release No. 33-6940 (June 23, 1992) [57 FR 
29582] (noting that the Summary Compensation Table will "provide shareholders a concise, 
comprehensive overview of compensation awarded, earned or paid in the reporting period"). 

See, ~' letters from ACC; Amalgamated; BDO Seidman, LLP ("BDO Seidman"); CII; IUE­
CW A; and Mercer. 
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• commenters nonetheless suggested that we require grant date fair value estimates of non-

equity incentive plan awards in the Summary Compensation Table. 136 We do not believe 

it is appropriate at this time for us to develop such a standard expressly for compensation 

disclosure purposes. Nevertheless, we believe that the Summary Compensation Table 

that we adopt today, including a total of all of the various elements presented, provides 

meaningful disclosure to investors and allows for comparability between companies and 

within a company. 

However, in response to comments, we have created a separate column for the 

annual change in actuarial value of defined benefit plans and earnings on nonqualified 

deferred compensation. 137 As proposed, these compensation elements would have been 

included in the aggregate amount reported in the All Other Compensation column. We 

believe that presenting these items in a separate column will permit investors and other 

users of the Summary Compensation Table to readily identify elements included in the 

Total column that may relate principally to longevity of service. These items will not be 

used to determine the officers included in the table. 138 

We proposed that the new column disclosing total compensation would appear as 

the first column providing compensation information. 139 Some commenters suggested 

moving this column to the right of the table, so that it would follow - rather than precede 

136 

137 

138 

139 

See, ~' letters from CII; IUE-CW A; and CRPTF. Information about the amounts that could be 
earned under non-equity incentive plans is required to be disclosed in the Grants of Plan-Based 
Awards Table when such awards are granted . 

See Section II .C. l.d.i . below, which describes a modification of the proposed Summary 
Compensation Table disclosure of nonqualified deferred compensation earnings to present only 
the above-market or preferential portion in this table. 

See Section II.C.6.b. below describing how in response to commenters this column is excluded 
from total compensation for the purpose of identifying named executive officers. 

Columns (a) and (b) specify the executive officer and the year in question. 
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• - the relevant component numbers. 140 In response to these comments, we have moved 

the Total column to the final column in the table. 

b. Salary and Bonus Columns 

The first columns providing compensation information that we are requiring are 

the salary and bonus columns (columns (c) and (d), respectively), which are retained 

substantially in their previous form. However, we are adopting some changes, as 

proposed, that will give an investor a clearer picture of the total amount earned . 

As we proposed, compensation that is earned, but for which payment will be 

deferred, must be included in the salary, bonus or other column, as appropriate. A new 

instruction, applicable to the entire Summary Compensation Table, provides that if 

receipt of any amount of compensation is currently payable but has been deferred for any 

reason, the amount so deferred must be included in the appropriate column. 141 This 

treatment is no longer limited to salary and bonus, as it was prior to these amendments, 

and under the amended rules this treatment applies regardless of the reason for the 

deferral. 142 

We also proposed that the amount so deferred must be disclosed in a footnote to 

the applicable column. As described below, the amount deferred will also generally be 

reflected as a contribution in the deferred compensation presentation. 143 The proposed 

140 

141 

142 

143 

See,~. letters from Buck Consultants; Frederic W. Cook & Co.; and SCSGP. 

Instruction 4 to Item 402(c). 

Prior to the amendments, this requirement was triggered only if the officer elected the deferral. 
We are amending this requirement as we proposed to cover all deferrals, no matter who has 
initiated the deferrals. 

See Section II.C.5.b., describing the Nonqualified Deferred Compensation Table. Disclosure of 
these amounts as contributions will now be required for nonqualified deferred compensation plans. 
This disclosure will not be required for qualified plans. Nonqualified deferred compensation plans 
and arrangements provide for the deferral of compensation that does not satisfy the minimum 
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footnote di sclosure was intended to clarify the extent to which amounts disclosed in the 

Nonqualified Deferred Compensation Table described below represent compensation 

already reported, rather than additional compensation. Because commenters thought it 

could lead to potenti al double counting, we have not adopted this proposed footnote 

. 144 reqmrement. 

As proposed, we have eliminated the delay that existed under the former rules 

where salary or bonus for the most recent fiscal year is detennined fo llowing compliance 

with Item 402 disclosure. Under our new rules, where salary or bonus cannot be 

calculated as of the most recent practicable date, a current report under Item 5.02 of Form 

8-K will be triggered by a payment, decision or other occurrence as a result of which 

either of such amounts become calculable in whole or part.145 The Form 8-K will include 

di sclosure of the salary or bonus amount and a new total compensation figure including 

that salary or bonus amount. 

c. Plan-Based Awards 

As we proposed, the next three columns -- Stock Awards, Option Awards and 

Non-Equity Incentive Plan Compensation-- cover plan-based awards. 

144 

145 

coverage, nondiscrimination and other rules that "qualify" broad-based plans for favorable tax 
treatment under the Internal Revenue Code. 

See,~, letter from WorldatWork. As described in Section II .C.5.b. below, however, we have 
adopted the corresponding footnote proposed for the Nonqualified Deferred Compensation Table. 

New Item 5.02(f) of Form 8-K and Instruction 1 to Item 402(c)(2)(iii) and (iv) . Prior to these 
amendments, in the event that such amounts were not determinable at the most recent practicable 
date, they were generally reported in the annual report on Form 1 0-K or proxy statement fo r the 
fo llowing fiscal year. We believe providing the information more quickly is appropriate and are 
therefore adopting the use of a current report on Form 8-K. Instruction 1 to Item 402(c)(2)(iii) and 
(iv) requires that the company disclose in a footnote that the salary or bonus is not calculable 
through the latest practicable date and the date that the salary or bonus is expected to be 
determined. We proposed to include this requirement in an instruction to proposed paragraph (e) 
ofltem 5.02 ofForm 8-K. We are adopting it as a separate paragraph of Item 5.02 in order to 
make it clearer that it is a separate triggering event. 
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• I. Stock Awards and Option Awards Columns 

As proposed and adopted, the Stock Awards column (column (e)) discloses stock-

related awards that derive their value from the company's equity securities or permit 

settlement by issuance of the company's equity securities and, as we have clarified, are 

thus within the scope ofF AS 123R for financial reporting, such as restricted stock, 

restricted stock units, phantom stock, phantom stock units, common stock equivalent 

units or other similar instruments that do not have option-like features. 146 Valuation is 

based on the grant date fair value of the award determined pursuant to FAS 123R for 

financial reporting purposes. Stock awards granted pursuant to an equity incentive plan 

are also included in this column to ensure consistent reporting of stock awards and to 

ensure their inclusion in the revised Summary Compensation Table. 147 

Awards of options, stock appreciation rights, and similar equity-based 

compensation instruments that have option-like features that, as we have clarified, are 

within the scope ofF AS 123R, must be disclosed in the Option Awards column (column 

(f)) in a manner similar to the treatment of stock and other equity-based awards under the 

146 

147 

Generally speaking, a restricted stock award is an award of stock subject to vesting conditions, 
such as performance-based conditions or conditions based on continued employment for a 
specified period of time. This type of award is referred to as "nonvested equity shares" in F AS 
123R. Phantom stock, phantom stock units, common stock equivalent units and other similar 
awards are typically awards where an executive obtains a right to receive payment in the future of 
an amount based on the value of a hypothetical, or notional , amount of shares of common equity 
(or in some cases stock based on that value). To the extent that the terms of phantom stock, 
phantom stock units, common stock equivalents or other similar awards include option-like 
features, the awards will be required to be included in the Option Awards column. Prior to these 
amendments, restricted stock awards were valued in the Summary Compensation Table by 
multiplying the closing market price of the company' s unrestricted stock on the date of grant by 
the number of shares awarded. 

Prior to these amendments, these perfonnance-based stock awards could be reported at the 
company' s election as incentive plan awards under what was then specified in Instruction 1 to 
Item 402(b)(2)(iv). Our amendments today eliminate this alternative. 
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amendments. 148 Instead of the disclosure of the number of securities underlying the 

awards as was the case prior to today' s amendments, this column requires disclosure of 

the grant date fair value of the award as determined pursuant to F AS 123 R. In order to 

calculate a total dollar amount of compensation, the value rather than the number of 

securities underlying an award must be used. The F AS 123R valuation must be used 

whether the award itself is in the form of stock, options or similar instruments or the 

award is settled in cash but the amount of payment is tied to performance of the 

company's stock. 149 

Under F AS 123R, the compensation cost is initially measured based on the grant 

date fair value of an award, 150 and generally recognized for financial reporting purposes 

over the period in which the employee is required to provide service in exchange for the 

award (generally the vesting period). Some commenters suggested that rather than 

requiring disclosure of the grant date fair value of equity awards, we should require a 

company to disclose just the portion of the award expensed in the company's financial 

148 

149 

ISO 

A stock appreciation right usually gives the executive the right to receive the value of the increase 
in the price of a specified number of shares over a specified period of time. These awards may be 
settled in cash or in shares. 

As proposed, we are eliminating the requirement that had been specified in Options/SAR Grants in 
Last Fiscal Year Table under Item 402(c)(2)(vi) to report the potential realizable value of each 
option grant under 5% or 10% increases in value or the present value of each grant (computed 
under any option pricing model). These alternative disclosures are no longer necessary insofar as 
the grant date fair value of equity-based awards is included in the Summary Compensation Table. 

Under FAS 123R, the classification of an award as an equity or liability award is an important 
aspect of the accounting because the classification will affect the measurement of compensation 
cost. Awards with cash-based settlement, repurchase features , or other features that do not result 
in an employee bearing the risks and rewards normally associated with share ownership for a 
specified period of time would be classified as liability awards under F AS 123R. For an award 
classified as an equity award under F AS 123R, the compensation cost recognized is fixed for a 
particular award, and absent modification, is not revised with subsequent changes in market prices 
or other assumptions used for purposes of the valuation. In contrast, liability awards are initially 
measured at fair value on the grant date, but for purposes of recognition in financial statement 
reporting are then re-measured at each reporting date through the settlement date under FAS 123R. 
These re-measurements would not be the basis for executive compensation disclosure under our 
amended rules, unless the award has been modified, as described later in this release. 
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statements. 151 These commenters expressed concerns that di sclosing the fu ll grant date 

fair value would be inconsistent with the company's financial statements, would overstate 

compensation earned related to service rendered for the year, and would be inconsistent 

with the presentation of non-equity incentive plan compensation. Other commenters 

expressed support for requiring companies to report the full grant date fair value in the 

year of the award because it would provide a more complete representation of 

. 152 compensatiOn. 

We are adopting these columns substantially as proposed. 153 Under our 

amendments, the compensation cost calculated as the grant date fa ir value will be shown 

as compensation in the year in which the grant is made. 154 As we stated in the Proposing 

Release, we believe that this approach is more consistent with the purpose of executive 

compensation disclosure. We are adopting an approach that subscribes to the 

m easurement method ofF AS 123R based on grant date fair value, but also provides for 

151 

152 

153 

154 

See,~' letters from the SEC Regulations Committee of the American Insti tute of Certified 
Public Accountants ("AlCPA"); Baker, Donelson, Bearman, Caldwell & Berkowitz, P.C. ; 
Chamber of Commerce; Computer Sciences Corporation ("Computer Sciences"); Deloitte & 
Touche LLP; Ernst & Young LLP ("E&Y"); Fenwick; Foley; HR Policy Association ("HRPA"); 
American Bar Association, Joint Committee on Employee Benefits ("ABA-JCEB"); and KPMG 
LLP ("KPMG"). 

See , ~' letters from CalPERS; CF A Centre I ; CRPTF; L. Bums; Governance for Owners; 
Laborers International Union ofNorth America; Nancy Lucke Ludgus ("N. Ludgus"); Insti tutional 
Investors Group; State Board of Administration (SBA) of Florida ("SBAF"); Teamsters Local 
67I ; Teamsters P A/MD; United Church Foundation, Inc. ("UCF"); Washington State Investment 
Board ("WSIB"); and Western PA Teamsters Fund. 

Item 402(c)(2)(v) and (vi). 

F AS I 23R requires a company to aggregate individuals receiving awards into relatively 
homogenous groups with respect to exercise and post-vesting employment tem1ination behaviors 
for the purpose of determining expected term, for example executives and non-executives. The 
rules we adopt today are not intended to change the method used to value employee stock options 
for purposes ofF AS I 23R or to affect the judgments as to reasonable groupings for purposes of 
determining the expected term assumption required by F AS I 23R. Under the rules we adopt 
today, where a company uses more than one group, the measurement of grant date fa ir value for 
purposes ofltem 402 would be derived using the expected term assumption for the group that 
includes the named executive officers (or the group that includes directors for purposes ofltem 
402(k)) . 
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immediate disclosure of compensation. This timing of disclosure of option awards 

remains the same as it has been since 1992. The only change is that the awards are now 

disclosed in dollars rather than numbers of units or shares. Disclosing these awards as 

they are expensed for financial statement reporting purposes would not mirror the timing 

of disclosure of non-equity incentive plan compensation. While we have imported a 

financial statement reporting principle to enable disclosure of compensation costs, 

executive compensation disclosure must continue to infonn investors of current actions 

regarding plan awards - a function that would not be fulfilled applying financial 

reporting recognition timing. If a company does not believe that the full grant date fair 

value reflects compensation earned, awarded or paid during a fiscal year, it can provide 

appropriate explanatory disclosure in the accompanying narrative section. Furthermore, 

disclosing grant date fair value will give investors a clearer picture of the value of any in­

the-money awards. As we proposed, the number of shares underlying an award and other 

details regarding the award must be disclosed in a separate table covering grants of plan­

based awards supplementing the Summary Compensation Table. 155 This supplemental 

table, which combines the disclosure that would have been required by the proposed 

Grants ofPerformance-Based Awards Table and Grants of All Other Equity Awards 

Table, discloses equity awards granted pursuant to incentive plans separately from other 

equity awards. 

We are adopting as proposed an instruction that requires a footnote referencing 

the discussion of the relevant assumptions in the notes to the company's financial 

155 See Section II.C.2. , discussing the Grants of Plan-Based Awards Table required by Item 402(d). 
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• statements or the discussion of relevant assumptions in the MD&A. 156 The same 

instruction also provides that the referenced sections will be deemed to be part of the 

disclosure provided pursuant to Item 402. The referenced sections containing this 

disclosure are required in the company's annual report to shareholders that must precede 

or accompany the company's proxy statement. 157 In the case oflntemet disclosure of 

proxy materials, companies could provide hyperlinks from the proxy statement to the 

referenced sections contained in the atmual report. 158 While some commenters 

recommended requiring these valuation assumptions to be presented in the proxy 

statement, 159 we believe that investors will be able to easily access this information 

without requiring it to be repeated from other documents . 

We proposed that previously awarded options or freestanding stock appreciation 

awards that the company repriced or otherwise materially modified during the last fiscal 

year be disclosed in the Summary Compensation Table based on the total fair value of the 

award as so modified. Under FAS 123R, only the incremental fair value, computed as of 

the repricing or modification date, is recognized for such an award. Several comrnenters 

recommended conforming Summary Compensation Table reporting to the incremental 

fair value recognition approach ofF AS 123R, objecting that the proposed total fair value 

approach would inappropriately double count the fair value of many modified awards. 160 

156 

157 

158 

159 

160 

Instruction 1 to Item 402(c)(2)(v) and (vi). 

See Exchange Act Rule 14a-3 [ 17 CFR 240 .14a-3]. 

In addition, in December 2005, we proposed rules that would allow companies and other persons 
to use the Internet to satisfY proxy material delivery requirements. Internet Availability of Proxy 
Materials, Release No. 34-52926 (Dec. 8, 2005) [70 FR 74597]. 

See,~, letters from Buck Consultants; CII; Frederic W. Cook & Co. ; and IUE-CWA. 

See , ~, letters from AICP A; Cleary Gottlieb Steen & Hamilton LLP ("Cleary"); Compass 
Bancshares; Cravath, Swaine & Moore LLP ("Cravath"); Hewitt; KPMG ; Leggett & Platt, 
Incorporated ("Leggett & Platt"); SCSGP; and Sullivan. 
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• As adopted, the new rules reflect this recommendation. 161 Grants of reload or restorative 

options, however, are reportable based on total grant date fair value because they are new 

awards that do not replace previously cancelled awards. 162 

We proposed that all earnings, such as dividends, be included in the Stock 

Awards and Option Awards columns when paid . Several commenters noted that the 

value of the right to receive dividends is factored into the grant date fair value computed 

under F AS 123R. 163 If the stock award or option award entitles the holder to receive 

dividends, then such "dividend protection" is included in the grant date fa ir value 

computed under FAS 123R. We are persuaded by the commenters that subsequent 

disclosure of the value of dividends in these circumstances, as they are received, would 

repeat in the same table compensation that was previously disclosed. Therefore, we have 

revised the requirement. However, we note that if the stock award or option award does 

not entitle the holder to receive dividends, then "dividend protection" is not included in 

the grant date fair value computed under F AS 123R. Accordingly, the value of any 

dividends received would not have been previously disclosed in the Summary 

Compensation Table as part of the grant date fair value of the award. In order to 

appropriately capture the compensation in these latter circumstances, we are adopting a 

requirement to disclose any earnings on stock awards or option awards that are not 

included in the grant date fair value computation for those awards in the All Other 

Compensation column of the Summary Compensation Table when the dividends or other 

161 

162 

163 

Instruction 2 to Item 402(c)(2)(v) and (vi) . 

Generally speaking, reload or restorative options are grants of new options that are granted 
automatically when an executive exercises the old option. Reload or restorative options are 
treated as new grants under F AS 123R. 

See , ~' letters from Cleary; Emerson Electric Co. ("Emerson"); Foley; Hewitt; SCSGP; and 
Towers Perrin. 
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earnings are paid. 164 In addition, the material terms of any equity award (including 

whether dividends will be paid, the applicable dividend rate and whether that rate is 

preferential) may be factors to be discussed in the related narrative section.165 

We had proposed a definiti on of "non-stock incentive plan" that some 

commenters stated would result in confusing and potentially anomalous treatment of 

some awards. 166 To clarify the reporting treatment of different types of awards, we have: 

164 

165 

166 

167 

• adopted a separate definiti on of "equity incentive plan" as "an incentive plan 

or portion of an incentive plan under which awards are granted that fall within 

the scope ofF AS 123R"; 167 and 

• defined "non-equity incentive plan" as "an incentive plan or portion of an 

Item 402(c)(2)(ix)(G). 

Item 402(e)( l )(iii), discussed in Section II .C.3.a. below. 

See, ~, letter from ABA. 

Item 402(a)(6)(iii). An equity incentive plan includes plans that have a perfom1ance or market 
condition. As defined in Appendix E ofF AS 123R, a performance condition is "a condition 
affecting the vesting, exercisability, exercise price or other pertinent factors used in determining 
the fair value of an award that relates to both (a) an employee 's rendering service for a specified 
(either explicitly or implicitly) period of time and (b) achieving a specified performance target that 
is defined solely by reference to the employer' s own operations (or activities) . Attaining a 
specified growth rate in return on assets, obtaining regulatory approval to market a specified 
product, selling shares in an initial public offering or other financing event, and a change in 
contro l are examples of performance conditions for purposes of this Statement. A performance 
target also may be defined by reference to the same performance measure of another entity or 
group of entities. For example, attaining a growth rate in earnings per share that exceeds the 
average growth rate in earnings per share of other entities in the same industry is a performance 
condition for purposes of this Statement. A performance target might pertain either to the 
performance of the enterprise as a whole or to some part of the enterprise, such as a division or an 
individual employee." An award also would be considered to have a performance condition if it is 
subject to a market condition, which is "a condition affecting the exercise price, exercisability, or 
other pertinent fac tors used in determining the fair value of an award under a share-based payment 
arrangement that relates to the achievement of (a) a specified price of the issuer's shares or a 
specified amount of intrinsic value indexed solely to the issuer's shares or (b) a specified price of 
the issuer's shares in terms of a similar (or index of similar) equity security (securities)." An 
award that vests on an accelerated basis upon the occurrence of a change in control is not 
considered an award under an equi ty incentive plan if (a) the award contains no other performance 
or market conditions and (b) the award would otherwise vest based on the completion of a 
specified employee service period. 
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• incentive plan that is not an equity incentive plan." 168 

ii. Non-Equity Incentive Plan Compensation Column 

The Non-Equity Incentive Plan Compensation column (column (g)) will report, as 

proposed, the dollar value of all amounts earned during the fiscal year pursuant to non-

equity incentive plans. 169 This column includes all other incentive plan awards not 

included in the stock awards and option awards columns. 17° Compensation awarded 

under an incentive plan that is not within the scope ofF AS 123R will be disclosed in the 

Summary Compensation Table in the year when the relevant specified performance 

criteria under the plan are sati sfied and the compensation earned, whether or not payment 

is actually made to the named executive officer in that year. 

The grant of an award under a non-equity incentive plan will be disclosed in the 

supplemental Grants of Plan-Based Awards Table in the year of grant, which may be 

some year prior to the year in which compensation under the non-equity incentive plan is 

reported in the Summary Compensation Table. 17 1 As noted above, several commenters 

recommended Summary Compensation Table reporting of non-equity incentive plan 

awards on a grant date fair value basis, consistent with the reporting of equity incentive 

168 

169 

170 

171 

Item 402(a)(6)(iii). See also discussion of the definition of " incentive plan" at Section ll.C.l.f. 
below. 

Item 402(c)(2)(vii) . An incentive plan generally provides for compensation intended to serve as 
an incentive for performance to occur over a specified period, whether such performance is 
measured by reference to financial performance of the company or an affiliate, the company' s 
stock price, or any other performance measure. See Item 402(a)(6)(iii) for the definition of 
"incentive plan." 

Awards disclosed in this column, column (g), are not covered by F AS 123R for financial reporting 
purposes because they do not invo lve share-based payment arrangements. Awards that involve 
share-based payment arrangements should be disclosed in the Stock Awards or Option Awards 
columns, as appropriate. 

See Section ll.C.2., discussing the Grants of Plan-Based Awards Table. 
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plans. 172 However, because there is not one clearly required or accepted standard for 

measuring the value at grant date of these non-equity incentive plan awards that reflects 

the applicable performance contingencies, as there is for equity-based awards with F AS 

123R, we are not including such a value in the Summary Compensation Table. Instead, 

we continue the disclosure approach of reflecting these items of compensation when 

eamed. 173 

Once the disclosure has been provided in the Summary Compensation Table 

when the specified performance criteria have been satisfied and the compensation earned, 

and the grant of the award has been disclosed in the Grants of Plan-Based A wards Table, 

no further disclosure will be specifically required when payment is actually made to the 

named executive officer. Some commenters objected to Summary Compensation Table 

reporting of awards for which the relevant performance condition has been satisfied that 

remain subject to forfeiture conditions (such as conditions requiring continued service or 

conditions that provide for forfeiture based on future company performance). 174 We 

continue to believe that satisfaction of the relevant performance condition (including an 

interim performance condition in a long term plan) is the event that is material to 

investors for Summary Compensation Table reporting purposes. We encourage 

companies to use the related narrative section to disclose material features that are not 

172 

173 

174 

See , ~' letters from Amalgamated; Anonymous Compensation Consultant; BDO Seidman; CII ; 
CRPTF; Mercer; and Teamsters Local 671. See discussion at Section II. C.I.a . above. 

Prior to these amendments, Items 402(b )(2)(iv)(C) and 402(e) required disclosure of long-term 
incentive plan payouts when earned. 

See,~' letters from Mercer; Watson Wyatt; and Richard E. Wood. 
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reflected in the tabular di sclosure including, for example, subsequent forfeitures of 

amounts reported in the table with respect to previous fiscal years. 175 

As proposed and adopted, earnings on outstanding non-equity incentive plan 

awards are also included in the Non-Equity Incentive Plan Compensation column and 

identified and quantified in a footnote to the table. 176 

d. Change in Pension Value and Nonqualified Deferred Compensation 
Earnings Column 

As we proposed, we are expanding the Summary Compensation Table to include 

information regarding the aggregate increase in actuarial value to the named executive 

officer of all defined benefit and actuarial plans (including supplemental plans) accrued 

during the year and earnings on nonqualified deferred compensation. However, as 

mentioned above, we have decided to present this information in a separate column rather 

than include it in the All Other Compensation column as proposed. 177 Footnote 

identification and quantification of the full amount of each element is required. 178 Any 

amount attributable to the defined benefit and actuarial plans that is a negative number 

175 

176 

177 

178 

Commenters ' issues concerning the scope of awards reportable in this column, in particular as 
compared to compensation reportable in the bonus column, are discussed in Section II .C.l .f. 
below. 

Item 402(c)(2)(vii). These earnings were reportable prior to today's amendments in the Other 
Annual Compensation or All Other Compensation columns of the Summary Compensation Table 
under Items 402(b)(2)(iii)(C)Q) and 402(b)(2)(v)(C), respectively. 

See the discussion of the Total column in Section II . C.I.a. above and the discussion of 
determination of named executive officers in Section II .C.6. below. 

Instruction 3 to Item 402(c)(2)(viii) . In contrast, as proposed to be disclosed in the All Other 
Compensation Column, separate identification and quantification of each element would have 
been required only if the element exceeded $10,000, although the amounts would have been 
included in that column without regard to size. 
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• should be disclosed by footnote, but should not be reflected in the amount reported in the 

column. 179 

i. Earnings on Deferred Compensation 

We proposed to require disclosure of all earnings on compensation that is deferred 

on a basis that is not tax-qualified, including non-tax qualified defined contribution 

retirement plans. 180 Prior to our amendments, these earnings were required to be 

disclosed only to the extent of any portion that was "above-market or preferential." This 

limitation generated cri ticism that the rule prior to today' s amendments permitted 

companies to avoid disclosure of substantial compensation. 

Some commenters supported this proposa1. 181 However, many commenters 

asserted that the Summary Compensation Table should continue to require disclosure 

only of earnings at above-market or preferential rates.182 Commenters stated that 

di fferences in earnings on nonqualified deferred compensation among executives may 

result entirely from the executives' investment acumen and decisions as to amounts to 

defer. Commenters further claimed that deferred amounts invested at market rates are 

conceptually no different from amounts invested directly by an executive. Absent 

providing an above-market return, contributing additional amounts or guaranteeing 

179 

180 

181 

182 

Instruction 3 to Item 402(c)(2)(viii). 

Nonqualified defined contribution and other nonqualified deferred compensation plans are plans 
providing for deferral of compensation that do not satisfy the minimum coverage, 
nondiscrimination and other rules that "qualify" broad-based plans for favorable tax treatment 
under the Internal Revenue Code. A typical 401 (k) plan, by contrast, is a qualified deferred 
compensation plan. 

See , ~. letters from CF A Centre 1 and jointly, Lucian A. Bebchuk, Jesse M. Fried and Robert J. 
Jackson, Jr. ("Professor Bebchuk, ~ ~"). 

See, ~. letters from American Academy of Actuaries' Pension Committee ("Academy of 
Actuaries"); BRT; Frederic W. Cook & Co.; Computer Sciences; Kimball International, Inc. ; 
NAM; and Sullivan. 
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investment returns, commenters asserted that the company has no role in the annual 

growth of the account. 

We are persuaded that Summary Compensation Table disclosure of nonqualified 

deferred compensation earnings should continue to be limited to the above-market or 

preferential portion. 183 As under the rule prior to these amendments, the above-market or 

preferential portion is determined for interest by reference to 120% of the applicable 

federal long-term rate and for dividends by reference to the dividend rate on the 

company' s common stock.184 Footnote or narrative disclosure ofthe company' s criteria 

for determining any portion considered to be above-market may be provided. The above-

market or preferential earnings in this column would always be posi tive, as it would not 

be possible for above-market or preferential losses to occur. 

However, we do not overlook the fact that the company is obligated to pay the 

executive the entire amount of the nonqualified deferred compensation account, which 

represents a claim on company assets and is part of a plan that provides the executive 

with tax benefits. 185 To reflect this obligation, we have decided to require disclosure of 

all earnings on nonqualified deferred compensation in the separate Nonqualified Deferred 

Compensation Table, as we proposed. 186 The disclosure required by that table discloses 

the rate at which the company's obligation grows on an annual basis. 

183 

184 

185 

186 

Item 402(c)(2)(viii)(B). 

Instruction 2 to Item 402(c)(2)(viii), which is based on the language which had appeared in 
Instructions 3 and 4 to Item 402(b )(2)(iii)(C) prior to these amendments. 

Nonqualified defined contribution and other nonqualified deferred compensation plans are 
generally unfunded, and their taxation is governed by Section 409A of the Internal Revenue Code 
[26 U.S.C. 409A). 

This separate table is discussed in Section II.C.5.b. below. 
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Further, the method of calculating eamings on deferred compensation plans is an 

example of a factor that may be material and therefore described in the narrative 

di sclosure to the Summary Compensation Table and the Grants ofPlan-Based Awards 

Table. 187 

ii. Increase in Pension Value 

We proposed to require Summary Compensation Table disclosure of the 

aggregate increase in actuarial value to the executive officer of defined benefit and 

actuarial plans (including supplemental plans) accrued during the year. 

In contrast to defined contribution plans, for which the Summary Compensation 

Table requires disclosure of company contributions, the rules prior to our amendments 

did not require disclosure of the annual change in value of defined benefit plans, such as 

pension plans, in which the named executive officers participated.188 The atmual increase 

in actuarial value of these plans may be a significant element of compensation that is 

eamed on an annual basis, thus we proposed to include it in the computation of total 

compensation. 

Such disclosure is necessary to permit the Summary Compensation Table to 

reflect total compensation for the year. Such disclosure also permits a full understanding 

of the company' s compensation obligations to named executive officers, given that 

defined benefit plans guarantee what can be a lifetime stream of payments and allocate 

risk of investment performance to the company and its shareholders. In addition 

187 

188 

See Section II.C.3.a. below. 

A typical defined contribution plan is a retirement plan in which the company and/or the executive 
makes contributions of a specified amount, and the amount that is paid out to the executive 
depends on the return on investments from the contributed amounts. A typical defined benefit 
plan is a retirement plan in which the company pays the executive specified amounts at retirement 
which are not tied to investment performance of the contributions that fund the plan. 
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commentators have noted that the absence of such a di sclosure requirement creates an 

incentive to shift compensation to pensions, results in the understatement of non-

performance-based compensation, and distorts pay comparisons between executives and 

between companies. 

We are adopting the requirement substantially as proposed.189 As proposed and 

adopted, an instruction specifies that thi s di sclosure applies to each plan that provides for 

the payment of retirement benefits, or benefits that will be paid primarily fo llowing 

reti rement, including but not limited to tax-qualified defined benefit plans and 

supplemental executive retirement plans, but excluding defined contribution plans. 190 

The retirement section, di scussed below, provides more information regarding these 

covered plans. 191 

Some commenters raised issues regarding computation of the amount to be 

disclosed.192 In response to these comments, we have revised the language of the 

requirement as adopted to clarify that the disclosure applies to the change, from the 

pension plan measurement date used for the company's audited financial statements for 

the prior completed fiscal year to the pension plan measurement date used for the 

company' s audited financial statements for the covered fiscal year, in the actuarial 

present value of the named executive officer's accumulated benefit under all defined 

benefit and actuarial pension plans (including supplemental plans). The disclosure 

therefore includes both: 

189 

190 

191 

Item 402(c)(2)(viii)(A). 

Instruction 1 to Item 402(c)(2)(viii) . Defined benefit plans include, for example, cash balance 
plans in which the retiree's benefit may be determined by the amount represented in an account 
rather than based on a fo rmula referencing salary while still employed. 

See Section II.C.S.a., discussing the Pension Benefits Table. 
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• • the increase in value due to an additional year of service, compensation 

increases, and plan amendments (if any); and 

• the increase (or decrease) in value attributable to interest. 

As discussed below, this disclosure relates to the disclosure provided in the Pension 

Benefits Table193 and promotes company-to-company comparability. In computing the 

amount to be disclosed, the company must use the assumptions it uses for financial 

reporting purposes under generally accepted accounting principles. 194 

Other commenters objected to this item' s potential to "distort" the Total column 

and the determination of named executive officers. 195 As described above, we continue 

to believe that inclusion of this element in the table is necessary to permit the Summary 

Compensation Table to reflect total compensation. However, we have addressed 

commenters' concerns by segregating this item and above-market or preferential earnings 

on nonqualified deferred compensation from the All Other Compensation column, 

presenting their sum in a separate column so that it will be deducted from the total for 

purposes of determining the named executive officers. 196 

192 

193 

194 

195 

196 

See,~' letters from Academy of Actuaries; Frederic W. Cook & Co.; ABA-JCEB; and Mercer. 

Item 402(h), discussed in Section II .C.S.a. below. 

Instruction 1 to Item 402(c)(2)(viii) and Instruction 2 to Item (h)(2). Regarding such key 
assumptions as interest rate, form of benefit, number of years of service, level of compensation 
used to determine the benefit and mortality tables, a company must use the same assumptions as it 
applies pursuant to Financial Accounting Standards Board Statement of Financial Accounting 
Standards No. 87, Employers' Accounting for Pensions (F AS 87) both for this Summary 
Compensation Table column and the separate Pension Benefits Table. 

See,~' letters from Eli Lilly and SCSGP. 

See Section II.C.6. below. 
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e. All Other Compensation Column 

The next column in the Summary Compensation Table discloses all other 

compensation not required to be included in any other column.197 This approach allows 

the capture of all compensation in the Summary Compensation Table and also allows a 

total compensation calculation. We confirm that disclosure of all compensation is clearly 

required under the rules. 198 

As proposed, we are clarifying the disclosure required in the All Other 

Compensation column (revised column (i)) in two principal respects: 

197 

198 

199 

• consistent with the requirement that the Summary Compensation Table disclose 

all compensation, we state explicitly that compensation not properly reportable in 

the other columns reporting specified forms of compensation must be reported in 

this column; and 

• to simplify the Summary Compensation Table and eliminate confusing 

di stinctions between items currently reported as "Annual" and "Long Term" 

compensation, we have moved into thi s column all items formerly reportable as 

"Other Annual Compensation." 199 

Item 402(c)(2)(ix) . 

The only exception, as discussed below, is for perquisites and personal benefits if they aggregate 
less than $10,000 for a named executive officer. The 1992 Release, at Section II .A.4 ., also noted 
"the revised item includes an express statement that it requires disclosure of all compensation to 
the named executive officers and directors for services rendered in all capacities to the registrant 
and its subsidiaries." See also Item 402(a)(2) as stated prior to these amendments. Further, as 
described above, Summary Compensation Table disclosure of nonqualified deferred compensation 
earnings is limited to the above-market or preferential portion of earnings. As was previously the 
case before these amendments, companies may omit information regarding group life, health, 
hospitalization and medical reimbursement plans that do not discriminate in scope, terms or 
operation in favor of executive officers or directors of the company and that are available 
generally to all salaried employees. See Item 402(a)(6)(ii) . 

Prior to today' s amendments, Item 402(b)(2)(iii)(c) had required the separate column entitled 
"Other Annual Compensation." 
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We also are requiring that each item of compensation included in the All Other 

Compensation column that exceeds $10,000 be separately identified and quantified in a 

footnote. We believe that the $10,000 threshold balances our desire to avoid disclosure 

of clearly de minimis matters against the interests of investors in the nature of items 

comprising compensation. Each item of compensation less than that amount will be 

included in the column (other than aggregate perquisites and other personal benefits less 

than $10,000 as discussed below), but is not required to be identified by type and 

amount.200 Items to be di sclosed in the All Other Compensation column include, but are 

not limited to, the items discussed below. 

i. Perquisites and Other Personal Benefits 

Perquisites and other personal benefits are included in the All Other 

Compensation column. As we proposed, we are adopting changes to the disclosure of 

perquisites and other personal benefits to improve disclosure and facilitate computing a 

total amount of compensation. Our amendments require the disclosure of perquisites and 

other personal benefits unless the aggregate amount of such compensation is less than 

$10,000. Some commenters thought this threshold was too high;20 1 while other 

commenters thought it was too low?02 While we realize that this threshold may result in 

the total amount of compensation reportable in the Summary Compensation Table being 

slightly less than a complete total amount of compensation, we believe $1 0,000 is a 

reasonable balance between investors ' need for disclosure of total compensation and the 

200 

20 1 

202 

See Section II .C. l .e.i. regarding separate standards for identification of perquisites and other 
personal benefits. 

See, ~, letters from Association ofBellTel Retirees ("ABTR"); AFL-CIO; Amalgamated; 
Association of US West Retirees ("AUSWR"); Corporate Library; ISS ; UCF; and Walden. 

See, ~, letters from Buck Consultants; Chamber of Commerce; Compass Bancshares; Computer 
Sciences; Eli Li lly; Emerson; Hodak Value Advisors; C. Kollar; NAM; and SCSGP. 
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burden on a company to track every benefit, no matter how small. Prior to today' s 

amendments, the rule permitted omission of perquisites and other personal benefits if the 

aggregate amount of such compensation was the lesser of either $50,000 or 10% of the 

total of annual salary and bonus, allowing omission of too much information that 

investors may consider material. 

The amendments we adopt today require, as proposed, footnote disclosure that 

identifies perquisites and other personal benefits. Prior to these amendments, the rule 

required identification and quantification only of perquisites and other personal benefits 

that were 25% of the total amount for each named executive officer.203 We have 

modified this requirement so that, unless the aggregate value of perquisites and personal 

benefits is less than $10,000, any perquisite or other personal benefit must be identified 

and, if it is valued at the greater of $25,000 or ten percent of total perquisites and other 

personal benefits, its value must be disclosed.204 Consistent with our objective to 

streamline the Summary Compensation Table, the revised threshold is intended to avoid 

requiring separate quantification of perquisites having de minimis value. Where 

perquisites are subject to identification, they must be described in a manner that identifies 

the particular nature of the benefit received. For example, it is not sufficient to 

characterize generally as "travel and entertainment" different company-financed benefits, 

such as clothing, jewelry, artwork, theater tickets and housekeeping services. 

As was formerly the case, tax "gross-ups" or other reimbursement of taxes owed 

with respect to any compensation, including but not limited to perquisites and other 

203 

204 

This requirement had been set forth in Instruction 1 to Item 402(b )(2)(iii)(C) prior to these 
amendments. 

Instruction 4 to Item 402(c)(2)(ix) . 
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personal benefits, must be separately quantified and identified in the tax reimbursement 

category described below, even if the associated perquisites or other personal benefits are 

eligible for exclusion or would not require identification or footnote quantification under 

the rule. 

In the Proposing Release, we provided interpretive guidance about factors to be 

considered in determining whether an item is a perquisite or other personal benefit. One 

commenter suggested that the Commission engage in a separate rulemaking to adopt a 

definition of perquisites in Regulation S-K?05 As we noted in the Proposing Release, for 

decades questions have arisen as to what is a perquisite or other personal benefit required 

to be disclosed. We continue to believe that it is not appropriate for Item 402 to define 

perquisites or personal benefits, given that different forms of these items continue to 

develop, and thus a definition would become outdated. As stated in the Proposing 

Release, we are concerned that sole reliance on a bright line definition in our rules might 

provide an incentive to characterize perquisites or personal benefits in ways that would 

attempt to circumvent the bright lines. Many commenters sought additional or modified 

interpretive guidance, including guidance with respect to an item that is integrally and 

directly related to the performance of the executive' s duties but has a personal benefit 

aspect as wel1.206 Accordingly, we are providing additional explanation regarding how to 

apply this guidance. The amendments we adopt today require perquisites and personal 

benefits to be disclosed for both named executive officers and directors.207 Further, the 

disclosure requirements we adopt regarding potential payments upon termination or 

205 

206 

See letter from Chamber of Commerce. 

See, ~' letter from SCSGP. 
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change-in-control include disclosure of perquisites.208 Accordingly, this discussion also 

applies in the context of each of these disclosure requirements. 

Among the factors to be considered in determining whether an item is a perquisite 

or other personal benefit are the following: 

• An item is not a perquisite or personal benefit if it is integrally and directly related 

to the performance of the executive' s duties. 

• Otherwise, an item is a perquisite or personal benefit if it confers a direct or 

indirect benefit that has a personal aspect, without regard to whether it may be 

provided for some business reason or for the convenience of the company, unless 

it is generally available on a non-discriminatory basis to all employees. 

We believe the way to approach this is by initially evaluating the first prong of the 

analysis. If an item is integrally and directly related to the performance of the executive's 

duti es, that is the end of the analysis - the item is not a perquisite or personal benefit and 

no compensation disclosure is required. Moreover, if an item is integrally and directly 

related to the performance of an executive's duties under this analysis, there is no 

requirement to disclose any incremental cost over a less expensive alternative. For 

example, with respect to business travel, it is not necessary to disclose the cost 

differential between renting a mid-sized car over a compact car. 

Because of the integral and direct connection to job performance, the elements of 

the second part of the analysis (M., whether there is also a personal benefit or whether 

the item is generally available to other employees) are irrelevant. An example of such an 

207 

208 

For directors, the disclosure will be required in the Director Compensation Table discussed below 
in Section II.C.9. 

Item 402(j), discussed in Section II.C.5 .c. below. 
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item could be a "Blackberry" or a laptop computer if the company believes it is an 

integral part of the executive' s duties to be accessible by e-mail to the executive's 

colleagues and clients when out of the office. Just as these devices represent advances 

over earlier technology (such as voicemail), we expect that as new technology facilitates 

the extent to which work is conducted outside the office, additional devices may be 

developed that will fall into this category. 

The concept of a benefit that is "integrally and directly related" to job 

performance is a narrow one. The analysis draws a critical distinction between an item 

that a company provides because the executive needs it to do the job, making it integrally 

and directly related to the performance of duties, and an item provided for some other 

reason, even where that other reason can involve both company benefit and personal 

benefit. Some commenters objected that "integrally and directly related" is too narrow a 

standard, suggesting that other business reasons for providing an item should not be 

disregarded in detennining whether an item is a perquisite.209 We do not adopt this 

suggested approach. As we stated in the Proposing Release, the fact that the company 

has determined that an expense is an "ordinary" or "necessary" business expense for tax 

or other purposes or that an expense is for the benefit or convenience of the company is 

not responsive to the inquiry as to whether the expense provides a perquisite or other 

personal benefit for disclosure purposes. Whether the company should pay for an 

expense or it is deductible for tax purposes relates principally to questions of state law 

regarding use of corporate assets and of tax law; our disclosure requirements are 

triggered by different and broader concepts. 

209 
See, ~' letters from NACCO Industries, Inc. ("NACCO Industries") and NAM. 
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As we noted in the Proposing Release, business purpose or convenience does not 

affect the characterization of an item as a perquisite or personal benefit where it is not 

integrally and directly related to the performance by the executive of his or her job. 

Therefore, for example, a company's decision to provide an item of personal benefit for 

security purposes does not affect its characterization as a perquisite or personal benefit. 

A company policy that for security purposes an executive (or an executive and his or her 

family) must use company aircraft or other company means of travel for personal travel, 

or must use company or company-provided property for vacations, does not affect the 

conclusion that the item provided is a perquisite or personal benefit. 

If an item is not integrally and directly related to the performance of the 

executive' s duties, the second step of the analysis comes into play. Does the item confer 

a direct or indirect benefit that has a personal aspect (without regard to whether it may be 

provided for some business reason or for the convenience of the company)? If so, is it 

generally avai lable on a non-discriminatory basis to all employees? For example, a 

company's provision of helicopter service for an executive to commute to work from 

home is not integrally and directly related to job performance (although it would benefit 

the company by getting the executive to work faster) , clearly bestows a benefit that has a 

personal aspect, and is not generally available to all employees on a non-discriminatory 

basis. As we have noted, business purpose or convenience does not affect the 

characterization of an item as a perquisite or personal benefit where it is not integrally 

and directly related to the performance by the executive of his or her job. 

A company may reasonably conclude that an item is generally available to all 

employees on a non-discriminatory basis if it is available to those employees to whom it 
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lawfully may be provided. For this purpose, a company may recognize jurisdictionally 

based legal restrictions (such as for foreign employees) or the employees' "accredited 

investor"2 10 status. In contrast, merely providing a benefit consistent with its availability 

to employees in the same job category or at the same pay scale does not establish that it is 

generally available on a non-discriminatory basis to all employees. 

Applying the concepts that we outline above, examples of items requiring · 

disclosure as perquisites or personal benefits under Item 402 include, but are not limited 

to : club memberships not used exclusively for business entertainment purposes, personal 

financial or tax advice, personal travel using vehicles owned or leased by the company, 

personal travel otherwise financed by the company, personal use of other property owned 

or leased by the company, housing and other living expenses (including but not limited to 

relocation assistance and payments for the executive or director to stay at his or her 

personal residence), security provided at a personal residence or during personal travel, 

commuting expenses (whether or not for the company' s convenience or benefit), and 

discounts on the company's products or services not generally available to employees on 

a non-discriminatory basis. 

Beyond the examples provided, we assume that companies and their advisors, 

who are more familiar with the detailed facts of a particular situation and who are 

responsible for providing materially accurate and complete disclosure satisfying our 

requirements, can apply the two-step analysis to assess whether particular arrangements 

require disclosure as perquisites or personal benefits. In light of the importance of the 

210 "Accredited investor" is defmed in Securities Act Rule 501 (a) [17 CFR 230.501 (a)] for purposes 
of Regulation D [17 CFR 230.501- 508). 
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subject to many investors, all participants should approach the subject of perquisites and 

personal benefits thoughtfully.2 11 

The amendments we adopt today, as proposed, call for aggregate incremental cost 

to the company as the proper measure of value of perquisites and other personal 

benefits.212 Some commenters instead recommended valuing perquisites based on 

current market values? 13 Consistent with our approach of disclosing a company' s 

compensation costs, we remain of the view that perquisites should be valued based on 

aggregate incremental cost. 

Finally, commenters observed that investors cannot fully understand disclosed 

perquisite amounts without disclosure of the methodology used to compute them.2 14 We 

agree that this disclosure will improve investors ' ability to compare the cost of 

perquisites from company to company. The rule as adopted requires footnote disclosure 

of the methodology for computing the aggregate incremental cost for the perquisites.215 

2 11 

2 12 

2 13 

2 14 

2 15 

The Commission has taken action in circumstances where perquisites were not properly disclosed. 
See SEC v. Greg A. Gadel and Daniel J. Skrypek, Litigation Release No. 19720 (June 7, 2006) 
and In the Matter of Tyson Foods, Inc. and Donald Tyson, Litigation Release No. 19208 (Apr. 28, 
2005) . 

Instruction 4 to Item 402(c)(2)(ix). 

See, ~, letters from ABTR; AUSWR; CII; Computer Sciences; Pearl Meyer & Partners; and 
Institutional Investors Group. As we stated in the Proposing Release, the amount attributed to 
perquisites and other personal benefits for federal income tax purposes is not the incremental cost 
for purposes of our disclosure rules unless, independently of the tax characterization, it constitutes 
such incremental cost. Therefore, for example, the cost of aircraft travel attributed to an executive 
for federal income tax purposes is not generally the incremental cost of such a perquisite or 
personal benefit for purposes of our disclosure rules. See IRS Regulation § 1.61-21 (g) [26 CFR 
1.61-21 (g)] regarding Internal Revenue Service guidelines for imputing taxable personal income 
to an employee who travels for personal reasons on corporate aircraft. These complex regulations 
are known as the Standard Industry Fare Level or SIFL rules . 

See, ~, Jetter from Mercer. 

Instruction 4 to Item 402(c)(2)(ix). 
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ii. Additional All Other Compensation Column Items 

We are adopting as proposed a requirement that items to be disclosed in the All 

Other Compensation column include, but are not limited to, the following items:216 

2 16 

2 17 

2 18 

2 19 

220 

• amounts paid or accrued pursuant to a plan or arrangement in connection with any 

termination (or constructive tennination) of employment or a change in control ;217 

• annual company contributions or other allocations to vested and unvested defined 

"b . 1 218 contn utwn p ans; 

• the dollar value of any insurance premiums paid by the company with respect to 

life insurance for the benefit of a named executive officer;219 

• "gross-ups" or other amounts reimbursed during the fi scal year for the payment of 

taxes;220 and 

All of these items were required to be disclosed either under All Other Compensation or under 
Other Annual Compensation prior to these amendments. 

Unlike the text ofltem 402(b)(2)(v)(A) prior to these amendments, Item 402(c)(2)(ix)(D) as 
amended does not refer to amounts payable under post-emp loyment benefits. Instruction 5 to Item 
402(c)(2)(ix) provides that an accrued amount is an amount for which payment has become due, 
such as a severance payment currently owed by the company to an executive officer. These items, 
as well as amounts that are payable in the future, are also the subject of disclosure as post­
termination compensation, as described in Section II .C.5.c. below. For any compensation as a 
result of a business combination, other than pursuant to a plan or arrangement in connection with 
any termination of employment or change-in-control, such as a retention bonus, acceleration of 
option or stock vesting periods, or performance-based compensation intended to serve as an 
incentive for named executive officers to acquire other companies or enter into a merger 
agreement, disclosure will now be required in the appropriate Summary Compensation Table 
column and in the other tables or narrative disc losure where the particular element of 
compensation is required to be disc losed. 

Item 402(c)(2)(ix)(E). 

Item 402( c )(2)(ix)(F). Because the amendments call for disc losure of the dollar value of any life 
insurance premiums, rather than only premiums with respect to term life insurance (as was 
required prior to these amendments), the requirement that had been previously specified in Item 
402(b)(2)(v)(E)W and (l) to disclose the value of any remaining premiums with respect to 
circumstances where the named executive offi cer has an interest in the policy's cash surrender 
value is not retained in the amended rule. 

Item 402(c)(2)(ix)(B). 
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• for any security of the company or its subsidiaries purchased from the company or 

its subsidiaries (through deferral of salary or bonus) at a di scount from the market 

price of such security at the date of purchase, unless that discount is available 

generally either to all security holders or to all salaried employees of the 

company, the compensation cost, if any, computed in accordance with F AS 

An additional requirement to include the dollar value of any dividends or other 

earnings paid on stock or option awards when the dividends or earnings were not factored 

into the grant date fair value has been adopted for this column as discussed above.222 

In response to commenters ' concerns about double counting pension benefits,223 

we have not retained the aspect of proposed Instruction 2 to thi s column that would have 

required disclosure of pension benefits paid to the named executive officer during the 

period covered by the table .Z24 As adopted, an instruction provides that benefits paid 

pursuant to defined benefit and actuarial plans are not reportable as All Other 

Compensation unless accelerated pursuant to a change in control.225 Similarly, 

distributions of nonqualified deferred compensation are not reportable as All Other 

Compensation. 

22 1 

222 

223 

224 

225 

Item 402(c)(2)(ix)(C). This requirement as adopted has been revised fro m the proposal to clarify 
that no amount of compensation is required to be disclosed if there is no compensation cost 
computed for the discounted securities purchase in accordance with FAS 123R. For example, 
under F AS 123R, if the discount is five percent or less, all qualified employees can participate in 
the offer and there are no option features , then there is no compensation cost to recognize for 
financial reporting purposes and thus no compensation is reported for this item in the All Other 
Compensation column. 

Item 402(c)(2)(ix)(G). 

See, ~, letter from Cravath. 

We have moved this disclosure requirement to the Pension Benefits Table, described in Section 
II.C.5 .a. below. 

Instruction 2 to Item 402(c)(2)(ix). 
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f. Captions and Table Layout 

Before today's amendments, a portion of the table was labeled as "annual 

compensation" and another portion as " long term compensation." These captions created 

distinctions that may have been confusing to both users and preparers of the Summary 

Compensation Table. As proposed, the amendments we adopt today do not separately 

identify some columns as "annual" and other columns as "long term" compensation. 

Consistent with this change, as described above, we are merging the current Other 

Annual Compensation column into the new All Other Compensation column, and include 

current earnings information regarding non-equity incentive plan compensation in the 

column for that form of award. 

In eliminating this distinction, we also revise the former definition of "long te1m 

incentive plan" to eliminate any distinction between a "long term" plan and one that may 

provide for periods shorter than one year. Like the captions, the former approach created 

distinctions that may have been confusing to users and preparers. As proposed and 

adopted, the amendments define an "incentive plan" as any plan providing compensation 

intended to serve as incentive for performance to occur over a specified period.226 The 

related definition of "incentive plan award" as an award provided under an incentive plan 

is also adopted as proposed? 27 

Noting that companies formerly reported as "bonuses" awards that would be 

short-term incentive plan awards under this definition, commenters requested guidance as 

to what distinguishes items reportable as non-equity incentive plan compensation from 

226 

227 

Item 402(a)(6)(iii). 

I d. 
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those reportable as bonuses under the amended rules.228 An award would be considered 

"intended to serve as an incentive for performance to occur over a specified period" if the 

outcome with respect to the relevant performance target is substantially uncertain at the 

time the performance target is established and the target is communicated to the 

executive. Compensation pursuant to such a non-equity award would be reported in the 

Summary Compensation Table as non-equity incentive plan compensation and the grant 

of the award would be reported as a non-equity incentive plan award in the Grants of 

Plan-Based Awards Table.229 In contrast, a cash award based on satisfaction of a 

performance target that was not pre-established and communicated, or the outcome of 

which is not substantially uncertain, would be reportable in the Summary Compensation 

Table as a bonus. 

2. Supplemental Grants of Plan-Based Awards Table 

Following the Summary Compensation Table, we proposed two supplemental 

tables to explain information in the Summary Compensation Table. The proposed tables 

were derived from two tables required under the rules prior to these amendments. 

The first table we proposed to supplement the Summary Compensation Table 

would have included information regarding non-stock grants of incentive plan awards, 

stock-based incentive plan awards and awards of options, restricted stock and similar 

instruments under plans that are performance-based (and thus provide the opportunity for 

future compensation if conditions are satisfied).230 The second table we proposed to 

228 

229 

230 

See, ~, letters from Hewitt; Mercer; NACCO Industries; and SCSGP. 

This table is described in Section II .C.2. immediately below. Further, no longer reporting 
compensation pursuant to these awards as "bonus" in the Summary Compensation Table does not 
affect the determination of named executive officers because, as described in Section II .C.6.b. 
below, that determination is not limited to consideration of salary and bonus. 

Proposed Item 402(d). 
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supplement the Summary Compensation Table would have shown the equity-based 

compensation awards granted in the last fiscal year that are not performance-based, such 

as stock, options or similar instruments where the payout or future value is tied to the 

, k . d h .c . . 23 1 company s stoc pnce, an not to ot er per1ormance cntena. 

Because much of the information for each proposed table is consistent, we have 

followed the recommendation of a commenter to simplify the di sclosure format by 

combining the proposed disclosure in a single table.232 

Name 

(a) 

PEO 

PFO 

A 

B 

c 

231 

232 

GRANTS OF PLAN-BASED A WARDS 

Grant Estimated Future Payouts Estimated Future Payouts Under All All Other Exercise 
Date Under Non-Equity Incent ive Equity Incenti ve Plan Awa rds Other Option or Base 

Plan Awards Stock Awards: Price of 
Awards: Number Opt ion 
Number o f Awards 

Thresh- Target Maxi- Thresh- Target Maxi- of Securiti es ($/Sh) 
old ($) mum old (#) mum Shares Under-

($) ($) (#) (#) of Stock lying 
or Units Opt ions 

(#) (#) 

(b) (c) (d) (e) (f) (g) (h) (i) (j) (k) 

Disclosure in this table complements Summary Compensation Table disclosure of 

Proposed Item 402(e), containing much of the information that was required prior to these 
amendments by the Option/SAR Grants Table (formerly specified in Item 402(c)). 

See letter from Hewitt. 
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grant date fair value of stock awards and option awards by disclosing the number of shares 

of stock or units comprising or underlying the award. This supplemental table shows the 

terms of grants made during the current year, including estimated future payouts for both 

equity incentive plans and non-equity incentive plans, with separate disclosure for each 

grant.233 

To simplify the presentation further, we have eliminated some of the proposed 

columns. Because the narrative section identifies the material terms of an award reported 

in this table as an example of a material factor to be described,234 and thus will cover the 

same information, we have eliminated the proposed columns reporting vesting date, or 

performance or other period until vesting or payout. As a commenter noted, vesting 

information typically cannot be reported easily in a single line in a table.235 Similarly, 

because the modifications we are making to the Outstanding Equity Awards at Fiscal 

Year-End Table require that table to report the expiration dates of options and similar 

awards,236 we are eliminating the proposed expiration date column. Finally, the proposed 

column reporting the dollar amount of consideration paid for the award, if any, is not 

adopted, reflecting comments that this column would be used only rarely.237 Instead, in 

those rare instances where consideration is paid for an award, this disclosure will be 

provided in a footnote to the appropriate column.238 

233 

234 

235 

236 

237 

238 

As proposed, the Grants of All Other Equity Awards Table would have permitted 

Instruction 1 to Item 402(d). 

Item 402(e){l)(iii), described in Section II .C.3 .a. immediately below. 

See letter from ABA. 

See Section II.C.4.a. below. 

Proposed Item 402(d)(2)(v). See , ~, letters from Frederic W. Cook & Co. and SCSGP. 

Instruction 5 to Item 402(d). 
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aggregation of option grants with the same exercise or base price. We have not adopted 

such an instruction for this table, based on our belief that grant-by-grant disclosure is the 

most appropriate approach, particularly given our particular disclosure concerns 

regarding option grants. For incentive plan awards, threshold, target and maximum 

payout information should be provided, but if the award provides only for a single 

estimated payout, that amount should be reported as the target. 239 Where there is a 

tandem grant of two instruments, only one of which is granted under an incentive plan, 

only the instrument that is not granted under an incentive plan is reported in the table, 

with the tandem feature noted.240 Because the rules as adopted require Summary 

Compensation Table disclosure of the incremental fair value, computed in accordance 

with F AS 123R, of options, stock appreciation rights and similar option-like instruments 

granted in connection with a repricing transaction, rather than the total fair value as we 

had proposed, grants of these instruments are not reported in this table.241 Disclosure 

should be provided in the Compensation Discussion and Analysis and the narrative 

disclosures for the Summary Compensation Table and Grants ofPlan-Based Awards, as 

appropriate, regarding awards granted in connection with repricing transactions. 

As proposed and adopted, if the per-share exercise or base price of options, stock 

appreciation rights and similar option-like instruments is less than the market price of the 

underlying security on the grant date, a separate column must be added showing market 

price on the grant date. 242 Some commenters objected to our proposal to calculate grant 

239 

240 

24 1 

242 

Instruction 2 to Item 402(d). 

Instruction 4 to Item 402(d). 

See discussion at Section II.C.l.c.i . above. 

Item 402(d)(2)(vii) . 
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date market price for thi s purpose using the closing price per share of the underlying 

security on that date. These commenters stated that plans requiring awards to be granted 

with an exercise price equal to the underlying security' s grant date fair market value may 

define "fair market value" based on a formula related to the average market price on the 

grant date or a range of days either before or after the grant date.243 Our proposed 

departure from the rule prior to these amendments, which permitted use of such formulas 

even for securities traded on an established market,244 was considered, and along with the 

requirement to disclose the grant date, reflects the significance of issues in awards of 

option grants. 245 Moreover, commenters expressed concern regarding the manipulation 

of option grant dates to achieve below-market exercise prices.246 The rule as adopted 

uses the measure for grant date market price of the underlying security that we proposed, 

modified to specify that the grant date closing market price per share is the last sale price 

on the principal United States market for the security on the specified date. 247 Moreover, 

if the exercise or base price is not the grant date closing market price per share, we 

require a description of the methodology for determining the exercise or base price either 

by footnote to the table or in the accompanying narrative section.248 Further reflecting 

the significance of grant date issues in awards of option grants and in response to 

243 

244 

245 

246 

247 

248 

See , ~' letters from Cravath; Eli Lilly; and Sidley Austin LLP ("Sidley Austin"). 

This requirement had been set forth in Instruction 6 to Item 402(c) prior to today' s amendments. 

See the discussion of options disclosure in Section II .A., above. 

See, ~' letter from CF A Centre for Financial Market Integrity, dated May 30, 2006 ("CF A 
Centre 2"). 

Because the concept of closing market price is used in a number of provisions of Item 402, we are 
adopting a definition of the term closing market price in Item 402(a)(6)(v) . A foreign company 
complying with this requirement may instead look to the principal foreign market in which the 
underlying securities trade. 

Instruction 3 to Item 402(d). 
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comments,249 we are also providing that if the date on which the compensation committee 

(or a committee of the board of directors performing a similar function or the full board 

of directors) takes action or is deemed to take action to grant equity-based awards is 

di fferent from the date of grant, a column must be added to di sclose the date of action.250 

For these purposes, the "date of grant" or "grant date" is the grant date determined for 

financial statement reporting purposes pursuant to F AS 123R. 25 1 Finally, in combining 

the proposed tables, we have adopted an instruction specifying that if a non-equity 

incentive plan award is denominated in units or other rights, then a separate, adjoining 

column would be required to disclose the units or other rights awarded.252 

3. Narrative Disclosure to Summary Compensation Table and Grants of 
Plan-Based Awards Table 

a. Narrative Description of Additional Material Factors 

As we proposed, we are requiring narrative disclosure following the Summary 

Compensation Table and the Grants of Plan-Based Awards Table in order to give context 

to the tabular disclosure. A company will be required to provide a narrative description 

of any additional material factors necessary to an understanding of the information 

disclosed in the tables?53 Unlike the Compensation Discussion and Analysis, which 

focuses on broader topics regarding the objectives and implementation of executive 

compensation policies, the narrative disclosures following the Summary Compensation 

Table and other tables focus on and provide specific context to the quantitative disclosure 

249 

250 

25 1 

252 

253 

See, s:.,g,_, letter from CF A Centre 2. 

Item 402(d)(2)(ii). 

Item 402(a)(6)(iv) . 

Instruction 6 to Item 402(d). 

Item 402(e)(l). The standard of materiality that applies in Item 402(e) is that of Basic v. 
Levinson, 485 U.S. 224 (1988) and TSC Industries v. Northway, 426 U.S. 438 (1976) . 
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in the tables. For example, narrative disclosure following a table might explain material 

aspects of a plan that are not evident from the quantitative tabular disclosure and are not 

addressed in the Compensation Discussion and Analysis . 

The material factors that require disclosure will vary depending on the facts and 

circumstances. As one example, such material factors might include descriptions of the 

material terms in the named executive officers' employment agreements as those 

descriptions might provide material information necessary to an understanding of the 

tabular disclosure. The narrative disclosure covers written or unwritten agreements or 

arrangements.254 Requiring this disclosure in proximity to the Summary Compensation 

Table is intended to make the tabular disclosure more meaningful. Mere filing of 

employment agreements (or summaries of oral agreements) may not be adequate to 

disclose material factors depending on the circumstances. As stated in the Proposing 

Release, provisions regarding post-termination compensation need to be addressed in the 

narrative section only to the extent disclosure of such compensation is required in the 

Summary Compensation Table; otherwise these provisions will be disclosable as post­

termination compensation.255 

The factors that could be material include each repricing or other material 

modification of any outstanding option or other equity-based award during the last fiscal 

year. This disclosure addresses not only option repricings, but also other significant 

changes to the terms of equity-based awards.256 As proposed, we are eliminating the 

254 

255 

256 

Item 402(e)(l)(i) . 

Item 402U), described in Section II.C.5.c. 

Item 402(e)(l)(ii). 
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former ten-year option repricing tabl e.257 In its place, the narrative disclosure following 

the Summary Compensation Table will describe, to the extent material and necessary to 

an understanding of the tabular di sclosure, repricing, extension of exercise periods, 

change of vesting or forfeiture conditions, change or elimination of applicable 

performance criteria, change of the bases upon which returns are determined, or any other 

material modification. 258 

Narrative text accompanying the tables will also describe, to the extent material 

and necessary to an understanding of the tabular di sclosure, award terms relating to 

disclosure provided in the Grants of Plan-Based A wards Table. This could include, for 

example, a general description of the formula or criteria to be applied in determining the 

amounts payable, the vesting schedule, a description of the performance-based conditions 

and any other material conditions applicable to the award, whether dividends or other 

amounts would be paid, the applicable rate and whether that rate is preferentia1.259 As 

noted above and consistent with current disclosure requirements, however, companies 

will not be required to disclose any factor, criteria, or perfonnance-related or other 

condition to payout or vesting of a particular award that involves confi dential trade 

257 

258 

259 

The ten-year option repricing table had been required by Item 402(i) prior to its elimination with 
these amendments. We believe that the narrative disclosure requirement will provide investors 
with material information regarding repricings and modi fica tions and eliminate the arguably dated 
information contained in the former ten-year option repricing table. 

As described in Section II .C.l .c.i. above, the tabular disclosure will report the incremental fair 
value of the modification for financial reporting purposes. However, narrative disclosure will not 
apply to any repricing that occurs through a pre-existing formula or mechanism in the plan or 
award that results in the periodic adjustment of the option or stock appreciation right exercise or 
base price, an antidi lution provision, or a recapitalization or similar transaction equally affecting 
all holders of the class of securities underlying the options or stock appreciation rights. Instruction 
I to Item 402(e) . 

Item 402(e)(l)(iii), which combines some infonnation that had been required by Instruction 2 to 
Item 402(b )(2)(iv) wi th information that had been required by Instruction 1 to Item 402( e) as they 
were stated in the rule before these amendments. 
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secrets or confidential commercial or financial information, disclosure of which would 

I . . . h h 260 resu t m competitive arm to t e company. 

We proposed that this example also include material assumptions underlying the 

determination of the amount of increase in the actuarial value of defined benefit and 

actuarial plans. However, in light of the modifications we are adopting, we have 

concluded that the better place to discuss these assumptions is in the narrative section 

accompanying the Pension Benefits Table.26 1 

Further, in response to commenters' concerns regarding the computation of total 

compensation and the expanded basis for determining the most highly compensated 

officers, 262 we specify as an additional example an explanation of the level of salary and 

bonus in proportion to total compensation.263 

b. Request for Additional Comment on Compensation Disclosure for up 
to Three Additional Employees 

As part of this narrative disclosure requirement, we had proposed an additional 

item that would have required disclosure for up to three employees who were not 

executive officers during the last completed fiscal year and whose total compensation for 

the last completed fiscal year was greater than that of any of the named executive 

officers. 264 We received extensive comment on this proposal. Some commenters 

260 

26 1 

262 

263 

264 

We have adopted Instruction 2 to Item 402(e)(l), which specifically applies to the narrative 
disclosure ofltem 402(e)(l) the same standard applicable to Compensation Discussion and 
Analysis for determining whether disclosure would result in competitive harm fo r the company. 
See Section II.B.2 ., above, for a discussion of this standard. 

See Section II.C.5.a. below. 

See Section II.C.l.a . above and Section II.C.6.b. below. 

Item 402(e)(l)(iv). 

Proposed Item 402(f)(2). 
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supported the proposal or suggested that it should go further. 265 Many commenters 

expressed concern that the benefits of this disclosure to investors would be negligible, yet 

compliance might require the outlay of considerable company resources.266 Some 

commenters expressed concern that the proposed disclosure would raise privacy issues or 

negatively impact competition for employees? 67 While we continue to consider whether 

to adopt such a requirement as part of the executive compensation disclosure rules, in 

Release No. 33 -8735 we are requesting additional comment as to whether potential 

modifications would address the concerns that commenters have raised. 

We note in particular that some commenters questioned the materiality of the 

information that would have been required by the proposal, given that the covered 

employees would not be in policy-making positions as executive officers. 268 After 

considering the issues raised by these commenters, we remain concerned about disclosure 

with respect to employees, particularly within very large companies, whether or not they 

are executive officers, whose total compensation for the last completed fiscal year was 

greater than that of one or more of the named executive officers. If any of these 

265 

266 

267 

268 

See, ~, letters from Corporate Library; The Greenlining Institute; Institutional Investor Group; 
and SBAF. 

See , ~, letters from ABA; Chamber of Commerce; Eli Lilly; Leggett & Platt; N. Ludgus; and 
Mercer. 

See, ~, letters from ABA-JCEB ; BRT; jointly, CBS Corporation, The Walt Disney Company, 
NBC Universal, News Corporation, and Viacom, Inc. ("Entertainment Industry Group"); 
Committee on Corporate Finance of Financial Executives International ("FEI"); Chamber of 
Commerce; Cleary; CNET Networks, Inc. ("CNET Networks"); Compass Bancshares; 
Compensia; Cravath; Dream Works Animation SKG ("Dream Works"); Eli Lilly; Emerson; 
Fenwick; The Financial Services Roundtable ("FSR"); Professor Joseph A. Grundfest, dated April 
10, 2006 ("Grundfest"); ICI; Intel Corporation ("Intel"); Kellogg Company ("Kellogg"); Kennedy 
& Baris, LLP ("Kennedy") ; Mercer; Peabody Energy; Pearl Meyer & Partners; Securities Industry 
Association ("SIA' '); Sullivan; SCSGP; and WorldatWork. 

See,~, letters from CalSTRS; Cleary; CNET Networks; Compass Bancshares; Dream Works; 
Entertainment Industry Group; Fried, Frank, Harris, Shriver & Jacobson LLP ("Fried Frank"); 
FSR; Hewitt; ICI; Intel; Kellogg; Kennedy; Leggett & Platt; Peabody Energy; Pearl Meyer & 
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employees exert significant policy influence at the company, at a significant subsidiary of 

the company or at a principal business unit, division, or function of the company, then 

investors seeking a fuller understanding of a company's compensation program may 

believe that disclosure of these employees' total compensation is important 

information? 69 Knowing the compensation, and job positions within the organization, of 

these highly compensated policy-makers whose total compensation for the last fiscal year 

was greater than that of a named executive officer, should assist in placing in context and 

pennit a better understanding of the compensation structure of the named executive 

officers and directors. 

Our intention is to provide investors with infonnation regarding the most highly 

compensated employees who exert significant policy influence by having responsibility 

for significant policy decisions. Responsibility for significant policy decisions could 

consist of, for example, the exercise of strategic, technical, editorial, creative, managerial, 

or similar responsibilities. Examples of employees who might not be executive officers 

but who might have responsibility for significant policy decisions could include the 

director ofthe news division of a major network; the principal creative leader ofthe 

entertainment function of a media conglomerate; or the head of a principal business unit 

developing a significant technological innovation. By contrast, we are convinced by 

commenters that a salesperson, entertainment personality, actor, singer, or professional 

269 

Partners; SCSGP; SIA; Stradling Yocca Carlson & Rauth ("Stradling Yocca"); Top Five Data 
Services, Inc. ("Top Five Data"); Towers Perrin; and Walden. 

The Commission expressed similar concerns in 1978, when it stated "a key employee or director 
of a subsidiary might be the highest-paid person in the entire corporate structure and have 
managerial responsibility for major aspects of the registrant's overall operations." 1978 Release. 
Seen. 327 for a discussion of the term "executive officer." In light of some of the comments that 
we received, we have clarified that the definition of"executive officer" includes all individuals in 
a registrant policy-making role. See, ~, letters from SCSGP and Cravath. 
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athlete who is highly compensated but who does not have responsibility for significant 

policy decisions would not be the type of employee about whom we would seek 

disclosure. Nor, as a general matter, would investment professionals (such as a trader, or 

a portfolio manager for an investment adviser who is responsible for one or more mutual 

funds or other clients) be deemed to have responsibility for significant policy decisions at 

the company, at a significant subsidiary or at a principal business unit, division or 

function simply as a result of performing the duties associated with those positions. On 

the other hand, an investment professional , such as a trader or portfolio manager, who 

does have broader duties within a finn (such as, for example, oversight of all equity funds 

for an investment adviser) may be considered to have responsibility for significant policy 

decisions. 

We continue to consider whether it is appropriate to require some level of 

narrative disclosure so that shareholders will have information about these most highly 

compensated employees. This consideration includes the appropriate level of 

information about these employees and their compensation in light of their roles. 

As to issues regarding privacy and competition for employees, to the extent that 

commenters objected that the disclosure could result in a competitor stealing a company's 

top "talent,"270 we have tried to address these concerns by focusing the disclosure on 

270 See, ~' letter from Entertainment Industry Group. In addition, we note our intention is not to 
suggest that these additional employees, whether or not they are executive officers, are individuals 
whose compensation is required to be reported under the Exchange Act "by reason of such 
employee being among the 4 highest compensated officers for the taxable year," as stated in 
Internal Revenue Code Section 162(m)(3)(B) [26 U.S. C. 162(m)(3)(B)]. See letter from Cleary 
(expressing concern that the additional individuals not fall within the purview of Section 162(m) 
of the Internal Revenue Code). 
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persons who exert significant policy influence within the company or significant parts of 

the company. 

Request for Comment 

We request addi tional comment on the proposal to require compensation 

disclosure for up to three additional employees. In addition to general comment, we 

encourage commenters to address the following specific questions: 

• Would the rule more appropriately require disclosure of the employees described 

above if it were structured in the following or similar manner: 

For each of the company' s three most highly compensated employees, 

whether or not they were executive officers during the last completed 

fiscal year, whose total compensation for the last completed fiscal year 

was greater than that of any of the named executive officers, disclose each 

such employee's total compensation for that year and describe the 

employee's job position, without naming the employee; provided, 

however, that employees with no responsibility for significant policy 

decisions within the company, a significant subsidiary of the company, or 

a principal business unit, division, or function of the company are not 

included when determining who are each of the three most highly 

compensated employees for the purposes of this requirement, and 

therefore no disclosure is required under this requirement for any 

employee with no responsibility for significant policy decisions within the 

company, a significant subsidiary of the company, or a principal business 

unit, division, or function of the company? 
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27 1 

• Would it be appropriate to detetmine the highest paid employees in the same 

manner that named executive officers are determined, by calculating total 

compensation but excluding pension plan benefits and above-market or 

preferential earnings on nonqualified deferred compensation plans, and by 

comparing that amount to the same amount earned by the named executive 

officers (excluding the amount required to be disclosed for those named executive 

officers pursuant to paragraph (c)(2)(viii) of Item 402)? If so, should the total 

amount disclosed include these amounts as it does for named executive officers? 

Should the pension benefit and above-market earnings be separately disclosed in a 

footnote so investors can calculate the amounts used in determining highest paid 

employees? 

• Would modifying the proposed rule to apply only to large accelerated filers271 

properly focus this disclosure obligation on companies that are more likely to 

have these additional highly compensated employees? Would that modification 

address concerns that the proposed rule would impose disproportionate 

compliance burdens by limiting the disclosure obligation to companies that are 

presumptively better able to track the covered employees? Would a different 

limitation as to applicability be appropriate? 

• Is information regarding highly compensated employees, including those who are 

not executive officer , material to investors? In answering this question, 

commenters are encouraged to address the following additional questions: 

The term large accelerated filer is defmed in Exchange Act Rule 12b-2 [17 CFR 240.12b-2] . 
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o Would modifications limiting the disclosure to employees who make 

significant policy decisions within the company, a significant subsidiary of the 

company, or a principal business unit, division, or function of the company 

appropriately focus the disclosure on employees for whom compensation 

information is material to investors? 

o Would the approach that we are considering provide investors with material 

information about how policy-making responsibilities are allocated within a 

company? Are the examples describing responsibility for significant policy 

decisions too broad or too narrow? 

o Would the proposed rule, with the modifications described above, provide 

investors with material information necessary to understand the company' s 

compensation policies and structure? How should we address those concerns? 

o What is typically the role of the compensation committee in determining or 

approving the compensation of the additional employees if they are not 

executive officers? If the compensation committee does not oversee their 

compensation, is the additional employee compensation information material 

to investors? What types of decisions would investors make based on this 

information? 

• Would the proposed rule, with the modifications described above, raise privacy 

issues or negatively impact competition for employees in a manner that would 

outweigh the materiality of the disclosure to investors? 
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• Should we require that the three additional employees be named? If not, what 

additional information should be required? Should more information be required 

regarding the employee's compensation or job position? 

• Should we define " responsibility for significant policy decisions"? Should we use 

another test to describe those employees who exert a significant policy influence 

on the company? Do the examples provided above help identify and delimit the 

number of employees whose compensation would be subject to disclosure under 

this provision? What would help companies identify these employees? 

• What additional work and costs are involved in collecting the infonnation 

necessary to identify the three additional employees? What are the types of costs, 

and in what amounts? In what way can the proposal be further modified to 

mitigate the costs? 

• In connection with the original proposal, we solicited comment on all aspects of 

the proposal, including this one. No commenter supplied cost estimates. We are 

now considering whether to limit this provision to only large accelerated filers. 

For some large accelerated filers, the number of employees potentially subject to 

this requirement may already be known or easy to identify. Other, more complex 

companies may need to establish systems to identify such employees. Every large 

accelerated filer would need to evaluate whether any employees exerted 

significant policy influence at the company, at a significant subsidiary or at a 

principal business unit, division or function and would have to track their 

compensation in order to comply with the proposed requirement. These 

monitoring costs may be new to some companies. We believe the cost of actually 
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disclosing the compensation would be incremental and minimal. The monitoring 

and information collection costs are likely to be greatest in the first year and 

significantly less in later years. We also assume that costs would largely be borne 

internally, although some companies may seek the advice of outside counsel in 

determining which employees meet the standard for disclosure. In that event, for 

purposes of seeking comment, we estimate that 1, 700272 companies will on 

average retain outside counsel for 8 hours in the first year and 2 hours in each of 

two succeeding years, at $400 per hour, for a total estimated average annual cost 

of approximately $3 million. Assuming all large accelerated filers spend 60 hours 

in the first year and 10 hours in each of the two succeeding years, with an average 

internal cost of $175 per hour, the total average annual burden of collecting and 

monitoring employee compensation would be approximately 45,000 hours, or 

approximately $8 million. The total average annual cost is therefore estimated to 

be $11 million. We invite comment on this estimate and its assumptions. 

4. Exercises and Holdings of Previously Awarded Equity 

The next section of the revised executive compensation disclosure provides 

investors with an understanding of the compensation in the form of equity that has 

previously been awarded and remains outstanding, and is unexercised or unvested. As 

proposed, this section also discloses amounts realized on this type of compensation 

during the most recent fiscal year when, for example, a named executive officer exercises 

an option or his or her stock award vests. We are adopting substantially as proposed two 

tables: one table shows the amounts of awards outstanding at fiscal year-end, and the 

272 We estimate there are approximately 1,700 companies that are large accelerated filers . See 
Revisions to Accelerated Filer Definition and Accelerated Deadlines for Reporting Periodic 
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other shows the exercise or vesting of equity awards during the fiscal year.273 In response 

to comment, we are requiring additional information regarding out-of-the-money awards. 

a. Outstanding Equity Awards at Fiscal Year-End Table 

As we noted in the Proposing Release, outstanding awards that have been granted 

but the ultimate outcomes of which have not yet been realized in effect represent 

potential amounts that the named executive officer might or might not realize, depending 

on the outcome for the measure or measures (for example, stock price or performance 

benchmarks) to which the award relates. We are adopting a table that will disclose 

information regarding outstanding awards, for example, under stock option (or stock 

appreciation rights) plans, restricted stock plans, incentive plans and similar plans and 

disclose the market-based values of the rights, shares or units in question as of the 

company's most recent fiscal year end?74 

273 

274 

Reports, Release No. 33-8644 (Dec. 21 , 2005) [70 FR 76626], at Section V.A.2. 

Some of this information had been required in the Aggregated Option/SAR Exercises in Last 
Fiscal Year and Fiscal Year-End Option/SAR Value Table, which was required under Item 402(d) 
prior to adoption of these amendments. 

Item 402(f). Under the rules prior to today's amendments, such disclosure was provided only for 
holdings of outstanding stock options and stock appreciation rights. 
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Name 

(a) 

PEO 

PFO 

A 

B 

c 

OUTSTANDING EQUITY AWARDS AT FISCAL YEAR-END 

Option Awards Stock Awards 

Number Num ber Equity Option Option Number Market Equ ity Equity 
of o f Incent ive Exerc ise Ex pi rat ion of Shares Va lue o f Incenti ve Incent ive 
Securi ti es Securiti es Plan Price Date or Units Shares or Plan Plan 
Underlying Underlying Awards: ($) of Stock Units of Awards: Awards: 
Unexercised Unexerc ised Number That Have Stock N umber Market or 
Options Options of Not That Have of Payout 

(#) (#) Securiti es Vested Not Uneamed Value 
Exerc isab le Unexerc isable Underlying (#) Vested Shares, o f 

Unexercised ($) Un its or Uneam ed 
Uneam ed Other Shares, 
Options Rights Units or 

(#) That Have Other 
Not Rights 
Vested That Have 

(#) Not 
Vested 

($) 

(b) (c) (d) (e) (f) (g) (h) (i ) (j) 

As proposed, the table included a column reporting aggregate dollar amounts of 

in-the-money unexerci sed options.275 Some commenters believed that this table should 

not include information on out-of-the-money options because they believed that these 

awards have no value to executives at the point they are out-of-the-money.276 Several 

other commenters recommended disclosure of the number and key terms of out-of-the-

money instruments, so investors can understand the potential compensation opportunity 

of these awards if the market price of the underlying shares increases.277 We proposed to 

275 

276 

277 

Proposed Item 402(g)(2)(iii) . 

See, ~, letters from Frederic W. Cook & Co.; N. Ludgus; and SCSGP. 

See, ~, letters from Amalgamated; Brian Foley & Company, Inc. ("Brian Foley & Co."); Buck 
Consultants; CII; Hodak Value Advisors; IUE-CWA; and SBAF. 
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require expiration date information in footnote disclosure. We note that some 

commenters expressed concem that disclosure of expiration and vesting dates of the 

instruments would be lengthy. 278 However, because we agree with other commenters that 

information regarding out-of-the-money options is material to investors, we have revised 

the columns applicable to unexercised options, stock appreciation rights and similar 

instruments with option-like features to require disclosure of: 

• the number of securities underlying unexercised instruments that are exercisable; 

• the number of securities underlying unexercised instruments that are 

unexercisable; 

• the exercise or base price; and 

• the expiration date. 

After evaluating the comments received, we believe disclosure of individual exercise 

prices and expiration dates is required to provide a full understanding of the potential 

compensation opportunity. In particular, with respect to out-of-the-money awards, this 

allows investors to see the amount the stock price must rise and the amount of time 

remaining for it to happen. Consequently, this disclosure is required for each instrument, 

rather than on the aggregate basis that was proposed.279 

As suggested by another commenter, we also modify the table to clarify that these 

columns apply to options and similar awards that have been transferred other than for 

278 

279 

See , ~' letters from Leggett & Platt; SCSGP; and Sidley Austin. 

Multiple awards may be aggregated where the expiration date and the exercise and/or base price of 
the instruments is identical. A single award consisting of a combination of options, SARs and/or 
similar option-like instruments must be reported as separate awards with respect to each tranche 
with a different exercise and/or base price or expiration date. Instruction 4 to Item 402(f)(2) . We 
have not adopted the proposed requirements to disclose whether an option that expired after fiscal 
year-end had been exercised, in response to comment that this would unnecessarily deviate from 
the standard of reporting last fiscal year information. See letter from ABA. 
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value.280 The proposal reflected interpretations of the former rule that the transfer of an 

option or similar award by an executive does not negate the award's status as 

compensation that should be reported. 281 Because an award that a named executive 

officer transferred for value is not an award for which the outcome remains to be realized, 

the rules adopted today instead require disclosure in the Option Exercises and Stock 

Vested Table of the amounts realized upon transfer for value.282 

In view of our approach in the Grants ofPlan-Based Awards Table as adopted and 

the purposes of this table in showing all outstanding equity awards, we are adopting a 

column (column (d)) for reporting the number of securities underlying unexercised 

options awarded under equity incentive plans.283 We have also revised the format of the 

table to more clearly delineate between the information regarding option awards and the 

information regarding stock awards. 

The remaining disclosure, relating to numbers and market values of non vested 

stock and equity incentive plan awards, is adopted on an aggregate basis, substantially as 

proposed. One commenter expressed the view that the table should not include unearned 

performance-based awards because it would be difficult to disclose a meaningful value 

before the performance conditions are satisfied.284 Another commenter requested 

clarification of valuation of awards that are performance-based and non vested, 

specifically whether value should be based on actual performance to date or on achieving 

280 

28 1 

282 

283 

284 

Instruction 1 to Item 402(f)(2). See letter from ABA. 

See Registration of Securities on Form S-8, Release No. 33-7646 (Feb. 25, 1999) [64 FR 11103], 
at Section IILD. 

Item 402(g), described in Section II.C.4.b. immediately below. 

Item 402(f)(2)(iv). 

See letter from Sullivan. 
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• 

target performance goals.28 5 As adopted, an instruction provides that the number of 

shares reported in the appropriate columns for equity incentive plan awards (columns (d) 

and (i)) or the payout value reported in column (j) is based on achieving threshold 

performance goals, except that if the previous fiscal year' s performance has exceeded the 

threshold, the disclosure shall be based on the next higher performance measure (target or 

maximum) that exceeds the previous fiscal year' s performance. If the award provides 

only for a single estimated payout, that amount should be reported. If the target amount 

is not determinable, registrants must provide a representative amount based on the 

previous fiscal year' s performance. 286 We have also adopted an instruction clarifying 

that stock or options under equity incentive plans are reported in columns (d) or (i) and 

(j), as appropriate, until the relevant performance condition has been satisfied . Once the 

relevant perfonnance condition has been satisfied, if stock remains unvested or the option 

unexercised, the stock or options are reported in columns (b) or (c), or (g) and (h), as 

appropriate. 287 

b. Option Exercises and Stock Vested Table 

We are adopting substantially as proposed a table that will show the amounts 

received upon exercise of options or similar instruments or the vesting of stock or similar 

instruments during the most recent fiscal year. This table will allow investors to have a 

picture of the amounts that a named executive officer realizes on equity compensation 

through its final stage_2 88 

285 

286 

287 

288 

See, ~' letter from Hewitt. 

Instruction 3 to Item 402(f) . 

Instruction 5 to Item 402(f) . 

This table is similar to a portion of the Aggregate Options/SAR Exercises in Last Fiscal Year and 
FY-End Options/SAR Values Table that was required prior to these amendments, except unlike 
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OPTION EXERCISES AND STOCK VESTED 

Option A wards Stock Awards 

Name Number of Value Number of Value 
Shares Realized Shares Realized 

Acquired on Acquired on 
on Exercise on Vesting 

Exercise ($) Vesting ($) 
(#) (#) 

(a) (b) (c) (d) (e) 
PEO 

PFO 

A 

B 

c 

We proposed that this table include the grant date fair value of these instruments that 

would have been disclosed in the Summary Compensation Table for the year in which 

they were awarded. We proposed this column to eliminate the possible impact of double 

disclosure by showing amounts previously disclosed. We have adopted the table without 

the grant date fair value column in response to commenters' concerns that this column 

would confuse investors and increase the potential for double counting.289 As described 

in the preceding section, in response to comment that transfers of awards for value also 

are realization events, amounts realized upon such transfers must be included in columns 

289 

that table it also includes the vesting of restricted stock and similar instruments. Commentators 
have noted a need for comparable disclosure of restricted stock vesting. 

See ,~. letters from Foley; SCSGP; and Stradling Yocca. 
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(c) and (e) of this table. 29° Finally, we have reformatted the columns to make the 

presentation of stock and option awards consistent with the presentation in other tables. 

5. Post-Employment Compensation 

As we proposed, we are making significant revisions to the disclosure 

requirements regarding post-employment compensation to provide a clearer picture of 

this potential future compensation. As we noted in the Proposing Release, executive 

retirement packages and other post-termination compensation may represent a significant 

commitment of corporate resources and a significant portion of overall compensation. 

First, we are replacing the former pension plan table, alternative plan disclosure and some 

of the other narrative descriptions with a table regarding defined benefit pension plans 

and enhanced narrative di sclosure. We have revised the table from the table proposed. 

Second, we are adding a table and narrative disclosure that will disclose information 

regarding nonqualified defined contribution plans and other deferred compensation. We 

have adopted this table substantially as proposed. Finally, we are adopting revised 

requirements substantially as proposed regarding disclosure of compensation 

arrangements triggered upon termination and on changes in control. 

a. Pension Benefits Table 

We proposed significant revisions to the rules disclosing retirement benefits to 

require disclosure of the estimate of retirement benefits to be payable at normal 

retirement age and, if available, early retirement. Disclosure under the rules prior to 

today' s amendments frequently did not provide investors useful information regarding 

290 Item 402(g)(2)(iii) and (v). 
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specific potential pension benefits relating to a particular named executive officer.29 1 In 

particular, it may have been difficult to understand which amounts related to any 

particular named executive officer, obscuring the value of a significant component of 

compensation. 

We therefore proposed a new table that would have required disclosure ofthe 

estimated retirement benefits payable at nonnal retirement age and, if available, early 

retirement, under defined benefit plans. Under the proposal , benefits would have been 

quantified based on the form ofbenefit currently elected by the named executive officer, 

such as joint and survivor annuity or single life annuity. 

Some commenters objected that the proposed revisions would result in disclosure 

that would not be comparable and could be manipulated.292 In particular, the calculation 

ofbenefits would depend on such factors as the fonn of benefit payment, the named 

executive officer's marital status, and the actuarial assumptions applied, which would 

vary from company to company and plan to plan. Explanations of the complicated 

methodologies involved could hinder transparency. 

Some commenters suggested that the Commission prescribe standard assumptions 

for calculating annual benefits for disclosure purposes, such as a single life annuity and 

29 1 

292 

The rules prior to today's amendments provided that, for defined benefit or actuarial plans, 
disclosure was required under Item 402(f) by way of a general table showing estimated annual 
benefits under the plan payable upon retirement (including amounts attributable to supplementary 
or excess pension award plans) for specified compensation levels and years of service. This table 
did not provide disclosure for any specific named executive officer. This requirement applied to 
plans under which benefits were determined primarily by final compensation (or average fina l 
compensation) and years of service, and included narrative disclosure. If named executive officers 
were subject to other plans under which benefits were not determined primarily by final 
compensation (or average final compensation) , narrative di sclosure had been required prior to 
these amendments of the benefit formula and estimated annual benefits payable to the officers 
upon retirement at normal retirement age. 

See , ~' letters from BRT; Chadbourne & Parke LLP ("Chadbourne"); Cleary; and ABA-JCEB. 
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retirement at age 65, in order to facilitate comparability.293 Other commenters suggested 

disclosure of the present value of the current accrued benefit computed as of the end of 

the company' s last completed fiscal year,294 achieving comparability by reporting the 

economic value of the benefit that the executive has accumulated through the plan. 

Because the latter approach achieves comparability and transparency by 

di sclosing a benefit that already has accrued, we view it as preferable to an approach that 

would "normalize" disclosure based on hypothetical annual benefit assumptions 

prescribed by the Commission that might bear no relationship to the assumptions that the 

company actually applies with respect to the plan. Furthermore, this approach will make 

clearer the relationship of this table to the Summary Compensation Table disclosure of 

increase in pension value. This approach wi ll also lessen the burden on companies, since 

they are required to calculate the present value for the Summary Compensation Table. 

Accordingly, the table we adopt today requires di sclosure of the actuarial present value of 

the named executive officer' s accumulated benefit under the plan and the number of 

years of service credited to the named executive officer under the plan reported in the 

table, each computed as of the same pension plan measurement date for financial 

statement reporting purposes with respect to the audited financial statements for the 

company' s last completed fiscal year. 295 This disclosure applies without regard to the 

particular forrn(s) of benefit payment available under the plan. 

293 

294 

295 

See, ~, letters from ABA and NACCO Industries. 

See , ~, letters from Buck Consultants; Frederic W. Cook & Co. ; Professor Bebchuk, ~ill; and 
SBAF. 

Item 402(h)(2)(iv) . If the number of years of credited service for a plan differs from the named 
executive officer's number of actual years of service with the company, footnote quantification of 
the difference and any resulting benefit augmentation is required. Instruction 4 to Item 402(h)(2). 
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Whether or not the plan allows for a lump-sum payment, presentation of the 

present value of the accrued plan benefit provides investors an understanding of the cost 

of promised future benefits in present value terms.296 Companies must use the same 

assumptions, such as interest rate assumptions, that they use to derive the amounts 

disclosed in conformity with generally accepted accounting principles, but would assume 

that retirement age is normal retirement age as defined in the plan, or if not so defined, 

the earliest time at which a participant may retire under the plan without any benefit 

reduction due to age? 97 The estimates are to be based on current compensation, and as 

such, future levels of compensation need not be estimated for purposes of the calculation. 

The valuation method and all material assumptions applied will be described in the 

narrative section accompanying this table? 98 A separate row will be provided for each 

plan in which a named executive officer participates? 99 For purposes of allocating the 

current accrued benefit between tax qualified defined benefit plans and related 

supplemental plans, a company will apply the applicable Internal Revenue Code 

limitations in effect as of the pension plan measurement date. 300 At the suggestion of a 

commenter, we have simplified the name of the table.301 

296 

297 

298 

299 

300 

301 

Further, basing pension plan disclosure on the accumulated benefit is consistent with nonqualified 
deferred compensation plan disclosure, which, as described in Section II .C.5.b. immediately 
below, reports an aggregate account balance. 

Instruction 2 to Item 402(h)(2). Of course, the benefits included in the plan document or the 
executive's contract itself is not an assumption. 

Item 402(h)(3) and Instruction 2 to Item 402(h)(2). This requirement could be satisfied by 
reference to a discussion of those assumptions in the company's financial statements, footnotes to 
the financial statements, or Management's Discussion and Analysis. The sections so referenced 
would be deemed a part of the disclosure provided by this Item. 

Instruction 1 to Item 402(h)(2) . 

Instruction 3 to Item 402(h). 

See letter from ABA. 
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PENSION BENEFITS 

Name Plan Number Present Payments 
Name of Years Value of During 

Credited Accumulated Last 
Service Benefit Fiscal 

(#) ($) Year 
($) 

(a) (b) (c) (d) (e) 
PEO 

PFO 

A 

B 

c 

We have moved the disclosure proposed to be included in the Summary 

Compensation Table of pension benefits paid to a named executive officer during the last 

completed fiscal year to the Pension Benefits Table so that pension benefits are disclosed 

only once in the Summary Compensation Table. 302 We remain of the view that 

disclosure of these payments would be material to investors, particularly where the 

named executive officer receives them while still employed by the company. 303 

The table will be followed by a narrative description of material factors necessary 

to an understanding of each plan disclosed in the table. Examples of such factors may 

include, in given cases, among other things: 

302 

303 

Item 402(h)(2)(v). See also Instruction 1 to Item 402(c)(2)(viii) . We have included these amounts 
in this table rather than the Summary Compensation Table since the increase in the value of the 
pension benefit would have been previously disclosed in the Summary Compensation Table. 

Item 402(a)(5) as amended provides that a column may be omitted ifthere is no compensation 
required to be reported in that column in any fi scal year covered by that table. 
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• the material terms and conditions of benefits available under the plan, including 

the plan's retirement benefit formula and eligibility standards, and early 

. 304 retirement arrangements; 

• the specific elements of compensation, such as salary and various forms of bonus, 

included in applying the benefit formula, identifying each such element; 

• regarding participation in multiple plans, the different purposes for each plan; and 

• company policies with regard to such matters as granting extra years of credited 

servtce. 

b. Nonqualified Deferred Compensation Table 

In order to provide a more complete picture of potential post-employment 

compensation, we are adopting substantially as proposed a new table to disclose 

contributions, earnings and balances under each defined contribution or other plan that 

provides for the deferral of compensation on a basis that is not tax-qualified. These plans 

may be a significant element of retirement and post-termination compensation. Ptior to 

these amendments, the rules had elicited disclosure of the compensation when earned and 

only the above-market or preferential earnings on nonqualified deferred compensation.305 

The full value of those earnings and the accounts on which they are payable was not 

subject to disclosure, nor were investors informed regarding the rate at which these 

amounts, and the corresponding cost to the company, grow.306 

304 

305 

306 

For this purpose, "normal retirement age" means the normal retirement age defined in the plan, or 
if not so defined, the earliest time at which a participant may retire under the plan without any 
benefit reduction due to age. "Early retirement age" means early retirement age as defined in the 
plan, or otherwise available to the executive under the plan. Item 402(h)(3)(i) and (ii). 

See Section II .C.1.d.i . above. 

See Lucian A. Bebchuk and Jesse M. Fried, Stealth Compensation via Retirement Benefits, I 
Berkeley Bus. L.J. 29 1, 314-316 (2004) . 
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As noted above, we are requiring disclosure in the Summary Compensation Table 

only of the above-market or preferential portion of earnings on compensation that is 

deferred on a basis that is not tax-qualified. To provide investors with disclosure of the 

full amount of nonqualified deferred compensation accounts that the company is 

obligated to pay named executive officers, including the full amount of earnings for the 

last fiscal year, we are also requiring new tabular and narrative disclosure of nonqualified 

deferred compensation, as we proposed.307 

NON QUALIFIED DEFERRED COMPENSATION 

Name Executive Registrant Aggregate Aggregate Aggregate 
Contributions Contributions Earnings Withdrawals/ Balance 

in Last FY in Last FY in Last Distributions at Last 
($) ($) FY ($) FYE 

($) ($) 

(a) (b) (c) (d) (e) (f) 
PEO 

PFO 

A 

B 

c 

One cornmenter noted that the title proposed - Nonqualified Defined Contribution 

and Other Deferred Compensation Plans- suggested that tax qualified plans that provide 

for deferral of compensation, such as Section 401(k) plans, would be covered.308 We 

have adopted the cornmenter' s recommendation to modify the title to clarify that the table 

307 Item 402(i) . 
308 See letter fro m Foley. 
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covers only deferred compensation that is not tax-qualified, and we have also shortened 

the title consistent with our amendments regarding the Pension Benefits Table. 

As proposed and adopted, an instruction requires footnote quantification of the 

extent to which amounts in the contributions and earnings columns are reported as 

compensation in the year in question and other amounts reported in the table in the 

aggregate balance column were reported previously in the Summary Compensation Table 

for prior years.309 This footnote provides information so that investors can avoid "double 

counting" of deferred amounts by clarifying the extent to which amounts payable as 

deferred compensation represent compensation previously reported, rather than additional 

1 d . 3 10 current y eame compensation. 

The table will be followed by a narrative description of material factors necessary 

to an understanding of the disclosure in the table. 3 11 Examples of such factors may 

include, in given cases, among other things: 

309 

3 10 

• the type(s) of compensation permitted to be deferred, and any limitations (by 

percentage of compensation or otherwise) on the extent to which deferral is 

permitted; 

• the measures of calculating interest or other plan earnings (including whether 

such measure(s) are selected by the named executive officer or the company and 

the frequency and manner in which such selections may be changed), quantifying 

interest rates and other earnings measures applicable during the company' s last 

fiscal year; and 

Instruction to Item 402(i)(2) . 

As described in Section II.C.l.b. above, the rules as adopted do not include the corresponding 
footnote that was proposed for the Summary Compensation Table. 
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• material terms with respect to payouts, withdrawals and other distributions. 

Where plan earnings are calculated by reference to actual earnings of mutual funds or 

other securities, such as company stock, it is sufficient to identify the reference security 

and quantify its return. This disclosure may be aggregated to the extent the same 

measure applies to more than one named executive officer. 

c. Other Potential Post-Employment Payments 

We are adopting the significant revisions that we proposed to our requirements to 

describe termination or change in control provisions. The Commission has long 

recognized that "tennination provisions are distinct from other plans in both intent and 

scope and, moreover, are of particular interest to shareholders."31 2 Prior to today' s 

amendments, disclosure did not in many cases capture material information regarding 

these plans and potential payments under them. We therefore proposed and are adopting 

di sclosure of specific aspects of written or unwritten arrangements that provide for 

payments at, follo:ving, or in connection with the resignation, severance, retirement or 

other termination (including constructive termination) of a named executive officer, a 

change in his or her responsibilities,313 or a change in control of the company. 

Our amendments call for narrative disclosure of the following information 

regarding termination and change in control provisions:3 14 

311 

312 

313 

314 

• the specific circumstances that would trigger payment(s) or the provision of other 

benefits (references to benefits include perquisites and health care benefits); 

Item 402(i)(3) . 

1983 Release, at Section III.E. 

We confirm that this aspect of the disclosure requirement is not limited to a change in 
responsibilities in connection with a change in control. 

Item 402U). 
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• the estimated payments and benefits that would be provided in each covered 

circumstance, and whether they would or could be lump sum or annual , disclosing 

the duration and by whom they would be provided;3 15 

• how the appropriate payment and benefit levels are determined under the various 

circumstances that would trigger payments or provision ofbenefits;3 16 

• any material conditions or obligations applicable to the receipt of payments or 

benefits, including but not limited to non-compete, non-solicitation, non-

disparagement or confidentiality covenants; and 

• any other material factors regarding each such contract, agreement, plan or 

arrangement. 31 7 

The item contemplates di sclosure of the duration of non-compete and similar agreements, 

and provisions regarding waiver ofbreach of these agreements, and disclosure of tax 

gross-up payments. 

A company will be required to provide quantitative disclosure under these 

requirements even where uncertainties exist as to amounts payable under these plans and 

arrangements . We clarify that in the event uncertainties exist as to the provision of 

315 

316 

3 17 

We have eliminated the $100,000 disclosure threshold that was specified in the rule prior to 
today' s amendments. For post-termination perquisites, however, the same disclosure and 
itemization thresholds used for the amended Summary Compensation Table apply. See Section 
II .C.I.e.i . above. We have modified Item 402(j)(2) from the proposal in response to comments to 
clarify that the required description covers both annual and lump sum payments. See letter from 
ABA. 

We have modified Item 402(j)(3) from the proposal to clarify the scope of the required disclosure. 
The proposal would have required the company to describe and explain the specific factors used to 
determine the appropriate payment and benefit levels under the various triggering circumstances. 
A commenter suggested that the proposed language was overly broad and ambiguous and could 
result in mere repeti tion of the pension payout formula and actuarial assumptions. See letter from 
ABA. 

This would include, for example, disclosure of whether an executive simultaneously receives both 
severance and retirement benefits, a practice commonly known as a "double dip." See letter from 
WorldatWork. 
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payments and benefits or the amounts involved, the company is required to make a 

reasonable estimate (or a reasonable estimated range of amounts), and disclose material 

assumptions underlying such estimates or estimated ranges in its disclosure. In such 

event, the disclosure will be considered forward-looking information as appropriate that 

falls within the safe harbors for disclosure of such information. 318 

We have modified the requirement somewhat in response to comments that 

compliance with the proposal would involve multiple complex calculations and 

projections based on circumstantial and variable assumptions.319 We adopt commenters' 

suggestions that the quantitative disclosure required be calculated applying the 

assumptions that: 

• the triggering event took place on the last business day of the company' s last 

completed fiscal year; and 

• the price per share of the company' s securities is the closing market price as of 

that date. 320 

We have also revised the rule to provide that if a triggering event has occurred for 

a named executive officer who was not serving as a named executive officer at the end of 

the last completed fiscal year, disclosure under this provision is required for that named 

executive officer only with respect to the actual triggering event that occurred.32 1 These 

modifications will both facilitate company compliance and provide investors with 

disclosure that is more meaningful. We further clarify that health care benefits are 

31 8 

3 19 

320 

32 1 

See , ~, Securities Act Section 27 A and Exchange Act Section 21E. 

See , ~' letters from Cleary; Foley; HRP A; and Top Five Data. 

Instruction 1 to Item 402(j) . See, ~, letters from Emerson; Foley; and Frederic W. Cook & Co. 

Instruction 4 to Item 402(j). See letter from ABA. 
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included in this requirement, and quantifiable based on the assumptions used for financial 

reporting purposes under generally accepted accounting principles. 322 

We further clarify in response to comments that to the extent that the form and 

amount of any payment or benefit that would be provided in connection with any 

triggering event is fully disclosed in the Pension Benefits Table or the Nonqualified 

Deferred Compensation Table and the narrative disclosure related to those tables, 

reference may be made to that disclosure.323 However, to the extent that the fonn or 

amount of any such payment or benefit would be increased, or its vesting or other 

provisions accelerated upon any triggering event, such increase or acceleration must be 

specifically disclosed in this section. 324 In addition, we have added an instruction that 

companies need not disclose payments or benefits under this requirement to the extent 

such payments or benefits do not discriminate in scope, terms or operation, in favor of a 

company's executive officers and are available generally to all salaried employees.325 

6. Officers Covered 

a. Named Executive Officers 

As proposed, we are amending the disclosure rules so that the principal executive 

officer, the principal financial officer326 and the three most highly compensated executive 

officers other than the principal executive officer and principal financial officer comprise 

322 

323 

324 

325 

326 

Item 402(j)(l) and Instruction 2 to Item 402(j). These would be the assumptions applied under 
Financial Accounting Standards Board Statement of Financial Accounting Standards No. 106, 
Employer's Accounting for Postretirement Benefits Other Than Pensions (F AS I 06). See, ~' 
letters from Peabody Energy and WorldatWork. 

See letter from Academy of Actuaries. 

Instruction 3 to Item 402(j) . 

Instruction 5 to Item 402(j). 

We are adopting the nomenclature used in Item 5.02 of Form 8-K, which refers to "principal 
executive officer" and "principal financial officer." 
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the named executive officers.327 In addition, as was the case prior to these amendments, 

up to two additional individuals for whom di~closure would have been required but for 

the fact that they were no longer serving as executive officers at the end of the last 

completed fiscal year shall be included . 

As we noted in the Proposing Release, we believe that compensation of the 

principal financial officer is important to shareholders because, along with the principal 

executive officer, the principal financial officer provides the certifications required with . 

the company's periodic reports and has important responsibility for the fair presentation 

of the company's financial statements and other financial infonnation. 328 Like the 

principal executive officer, disclosure about the principal financial officer will be 

required even if he or she was no longer serving in that capacity at the end of the last 

completed fiscal year. 329 As was the case for the chief executive officer prior to today's 

amendments, all persons who served as the company's principal executive officer or 

327 

328 

329 

Item 402(a)(3). As defined in Securities Act Rule 405 [1 7 CFR 230.405] and Exchange Act Rule 
3b-7 [17 CFR 240.3b-7], " the tenn 'executive officer,' when used with reference to a registrant, 
means its president, any vice president of the registrant in charge of a principal business unit, 
division or function (such as sales, administration or finance), any other officer who performs a 
policy-making function or any other person who performs similar policy-making functions for the 
registrant. Executive officers of subsidiaries may be deemed executive officers of the registrant if 
they perform such policy-making functions for the registrant." Therefore, as was formerly the 
case, a named executive officer may be an executive officer of a subsidiary or an employee of a 
subsidiary who performs such policy-making functions for the registrant. We have clarified this 
point in the provision describing the determination of named executive officer. Instruction 2 to 
Item 402(a)(3). 

Exchange Act Rules 13a-14 and 15d-14. 

Paragraphs (a)(3)(i) and (a)(3)(ii) ofltem 402 provide that all individuals who served as a 
principal executive officer and principal financial officer or in similar capacities during the last 
completed fiscal year must be considered named executive officers. Item 402(a)(4) specifies that 
if the principal executive officer or principal financial officer served in that capacity for only part 
of a fiscal year, information must be provided as to all of the individual 's compensation for the 
full fiscal year. Item 402(a)(4) also specifies that if a named executive officer (other than the 
principal exec1,1tive officer or principal financial officer) served as an executive officer of the 
company (whether or not in the same position) during any part of the fiscal year, then information 
is required as to all compensation of that individual for the full fiscal year. 

117 



• principal financial officer during the last completed fiscal year are named executive 

officers. 

We are not requiring compensation disclosure for all of the officers listed in Items 

5.02(b) and (c) of Form 8-K.330 Those Form 8-K Items were adopted to provide current 

di sclosure in the event of an appointment, resignation, retirement or termination of the 

specified officers, based on the principle that changes in employment status of these 

particular officers are unquestionably or presumptively material. At the time when a 

decision is made regarding the employment status of a particular officer, it will not 

always be clear who will be the named executive officers for the current year. Given 

these factors , it is reasonable for the two groups not to be identical. 

b. Identification of Most Highly Compensated Executive Officers; Dollar 
Threshold for Disclosure 

In the rule prior to today's amendments, the determination of the most highly 

compensated executive officers was based solely on total annual salary and bonus for the 

last fiscal year, subject to a $100,000 disclosure threshold . We proposed to revise the 

dollar threshold for disclosure of named executive officers other than the principal 

executive officer and the principal financial officer to $100,000 of total compensation for 

the last fiscal year. Given the proliferation of various fonns of compensation other than 

salary and bonus, we believe that total compensation would more accurately identify 

those officers who are, in fact, the most highly compensated. 

330 

Several comrnenters objected to using total compensation to identify named 

These are the registrant 's principal executive officer, president, principal financial officer, 
principal accounting officer, principal operating officer or any person performing similar 
functions. As described in Section III.A. below, the rules we adopt today also amend Item 5.02 of 
Form 8-K. 
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executive officers. 33 1 In particular, commenters stated that this measure would minimize 

the importance of the compensation committee's compensation decisions for the most 

recent year and include significant elements beyond the committee' s control , such as the 

increase in pension value and earnings on nonqualified deferred compensation. Some 

commenters recommended continuing to rely solely on salary and bonus, stating that 

these measures more accurately reflect the executives who are most highly valued in the 

company and permit greater year-to-year consistency.332 Other commenters expressed 

concern that including episodic option awards would result in more frequent changes to 

the named executive officer roster. 333 

We are persuaded that it is appropriate to exclude from the named executive 

officer determination compensation elements that principally reflect executives ' decisions 

to defer compensation and wealth accumulation in pension plans, or are unduly 

influenced by age or years of service. However, as we stated in the Proposing Release, 

basing identification of named executive officers solely on the compensation reportable 

in the salary and bonus categories may provide an incentive to re-characterize 

compensation. Further, limiting the determination to salary and bonus is not consistent 

with our decision to eliminate the distinction between "annual" and "long-term" 

compensation in the Summary Compensation Table.334 We realize that this may result in 

more frequent changes to the officers designated as named executive officers, but believe 

that it will provide a clearer picture of compensation at a company. Accordingly, we 

33 1 

332 

333 

334 

See , ~, letters from ACC; Emerson; Leggett & Platt; SCSGP; and Unitrin. 

See , ~, letters from Frederic W. Cook & Co. and Intel. 

See, ~, letter from Intel. 

See Section II .C. l.f. above, discussing the effect of this change on compensation formerly 
reported as "bonus." 
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require the most highly compensated executive officers to be determined based on total 

compensation, reduced by the sum of the increase in pension values and nonqualified 

deferred compensation above-market or preferential earnings reported in column (h) of 

h S C . 335 t e ummary ompensatwn. 

Prior to these amendments, companies were permitted to exclude an executive 

officer (other than the chief executive officer) due to either an unusually large amount of 

cash compensation that was not part of a recurring arrangement and was unlikely to 

continue, or cash compensation relating to overseas assignments attributed predominantly 

to such assignments.336 Because payments attributed to overseas assignments have the 

potential to skew the application of Item 402 disclosure away from executives whose 

compensation otherwise properly would be disclosed, we are retaining this basis for 

exclusion, as we proposed. However, we believe that other compensation that is "not 

recurring and unlikely to continue" should be considered compensation for disclosure 

purposes. There has been inconsistent interpretation of the "not recurring and unlikely to 

continue" standard, and it is susceptible to manipulation. We therefore are eliminating 

h. b · c I · d 337 t 1s as1s 10r exc uswn, as we propose . 

7. Interplay ofltems 402 and 404 

We are amending Item 402 so that it requires disclosure of all transactions 

between the company and a third party where the primary purpose of the transaction is to 

furnish compensation to a named executive officer as proposed. Also as proposed, 

amended Item 402 will no longer exclude from its disclosure requirements information 

335 

336 

337 

Instruction 1 to Item 402(a)(3). 

This exclusion had been set forth in Instruction 3 to Item 402(a)(3) prior to these amendments. 

Instruction 3 to Item 402(a)(3). 
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about compensatory transaction that had been disclosed under the related person 

transaction disclosure requirements of Item 404. 338 Further, instructions to amended Item 

404 clarify what compensatory transactions with executive officers and directors need not 

be disclosed under Item 404.339 

As noted in the Proposing Release, the result of these amendments may be that in 

some cases compensation information will be required to be disclosed under Item 402, 

while the related person transaction giving rise to that compensation is also disclosed 

under Item 404. We believe that the possibility of additional disclosure in the context of 

each of these respective items is preferable to the possibility that compensation is not 

properly and full y disclosed under Item 402. 

8. Other Changes 

Before today' s amendments, a company was permitted to omit from Item 402 

disclosure of" information regarding group life, health, hospitalization, medical 

reimbursement or relocation plans that do not discriminate in scope, terms or operation, 

in favor of executive officers or directors of the registrant and that are available generally 

to all salaried employees. "340 Because relocation plans, even when available generally to 

all salaried employees, are susceptible to operation in a discriminatory manner that favors 

executive officers, this exclusion may have deprived investors of disclosure of significant 

compensatory benefits. For this reason, we are deleting relocation plans from this 

338 

339 

340 

These relevant provisions were set forth in paragraphs (a)(2) and (a)(5) of Item 402 before today' s 
amendments. Because paragraph (a)(5) ofltem 402 as it had been stated prior to these 
amendments was otherwise redundant with paragraph (a)(2) ofltem 402 as that provision had 
been stated, were are eliminating the language that had been set forth in paragraph (a)(5) in its 
entirety and making a conforming amendment to paragraph (a)(2) ofltem 402. 

See Instruction 5 to Item 404(a) , discussed in Section V.A.3. , below. 

This language appeared in Item 402(a)(7)(ii) prior to today' s amendments, which generally 
defined the term "plan." 
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exclusion, as we proposed. For the same reason, as we proposed, we are also deleting 

relocation plans from the exclusion from portfolio manager compensation in forms used 

by management investment companies to register under the Investment Company Act 

and offer securities under the Securities Act. 341 We also are revising the definition of 

"plan" so that it is more principles-based, as we proposed. 342 Finally, in order to simplify 

the language of the individual requirements, we have consolidated into one provision the 

definitions for the terms stock, option and equity as used in Item 402. 343 

9. Compensation of Directors 

Director compensation has continued to evolve from simple compensation 

packages mostly involving cash compensation and attendance fees to more complex 

packages, which can also include equity-based compensation, incentive plans and other 

forms of compensation.344 In light of this complexity, we proposed to require formatted 

tabular disclosure for director compensation, accompanied by narrative disclosure of 

additional material information. In doing so, we revisited an approach that the 

Commission proposed in 1995 but did not adopt at that time. 345 

34 1 

342 

343 

344 

345 

Amendment to Instruction 2 to Item 15(b) ofForm N-l A; amendment to Instruction 2 to Item 21.2 
ofFonn N-2; amendment to Instruction 2 to Item 22(b) of Form N-3. 

Item 402(a)(6)(ii) . 

Item 402(a)(6)(i) . 

See , ~' National Association of Corporate Directors and Pearl Meyer & Partners, 2003-2004 
Director Compensation Survey (2004); National Association of Corporate Directors, Report of the 
NACD Blue Ribbon Commission On Director Compensation (2001); and Dennis C. Carey, ~.!!.!, 

How Should Corporate Directors Be Compensated?, Investment Dealers ' Digest Inc.- Special 
Issue: Boards and Directors (Jan. 1996). 

1995 Release. The 1995 proposed amendment was coupled with a proposed amendment to permit 
companies to reduce the detailed executive compensation information provided in the proxy 
statement by instead furnishing that information in the Form 1 0-K. We did not act upon these 
proposed amendments. 
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• Director compensation has continued to evolve since 1995 so that we are today 

adopting a Director Compensation Table, which resembles the revised Summary 

Compensation Table, but presents information only with respect to the company' s last 

completed fiscal year. Consistent with the modifications to the Summary Compensation 

Table, this table moves pension and nonqualified deferred compensation plan disclosure 

from All Other Compensation to a separate column.346 Because the same instructions as 

provided in the Summary Compensation Table govern analogous matters in the Director 

Compensation Table, our modifications to those instructions also apply to this table. 

Name 

(a) 
A 

B 

c 

D 

E 

346 

DIRECTOR COMPENSATION 

Fees Stock Option Non-Equity Change in All Other 
Earned Awards Awards Incentive Plan Pension Compensation 

or ($) ($) Compensation Value and ($) 
Paid in ($) Nonqualified 
Cash Deferred 
($) Compensation 

Earnings 

(b) (c) (d) (e) (f) (g) 

As noted inn. 303 above, Item 402(a)(5) provides that a column may be omitted if there is no 
compensation required to be reported in that column. 
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Total 
($) 

(h) 



As proposed and adopted, director fees eamed or paid in cash would be reported 

separately from fees paid in stock. The All Other Compensation column of the Director 

Compensation Table includes, but is not limited to: 

347 

• all perquisites and other personal benefits if the total is $10,000 or greater; 

• all tax reimbursements; 

• for any security of the company or its subsidiaries purchased from the company or 

its subsidiaries (through deferral of fees or otherwise) at a discount from the 

market price of such security at the date of purchase, unless the discount is 

generally available to all security holders or to all salaried employees of the 

company, the compensation cost, if any, computed in accordance with F AS 123R; 

• amounts paid or accrued to any director pursuant to a plan or arrangement in 

connection with the resignation , retirement or any other termination of such 

director or a change in control of the company; 

• annual company contributions to vested and unvested defined contribution plans; 

• all consulting fees; 

• awards under director legacy or charitable awards programs;347 and 

• the dollar value of any insurance premiums paid by, or on behalf of, the company 

for life insurance for the director's benefit. 

Under director legacy programs, also known as charitable award programs, registrants typically 
agree to make a future donation to one or more charitable institutions in the director's name, 
payable by the company upon a designated event such as death or retirement. The amount to be 
disclosed in the table shall be the annua l cost of such promises and payments, wi th footnote 
disclosure of the total dollar amount and other material terms of each such program. Instruction 1 
to Item 402(k)(2)(vii). 
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• An additional requirement to include the dollar value of any dividends or other 

earnings paid in stock or option awards when the dividend or earnings were not factored 

into the grant date fair value has been adopted for this column as discussed above. 

In addition to the disclosure specified in the columns of the table, we proposed to 

require, by footnote to the appropriate column, disclosure for each director of the 

outstanding equity awards at fiscal year end as would be required if the Outstanding 

Equity Awards at Fiscal Year-End table for named executive officers were required for 

directors. In response to a comment that this disclosure would be provided in the 

narrative accompanying the table, we have simplified the relevant instruction to require 

footnote disclosure only of the aggregate numbers of stock awards and option awards 

outstanding at fiscal year end. 348 As with the Summary Compensation Table, the new 

rules make clear that all compensation must be included in the table. 349 As is the case 

with the current director disclosure requirement, companies will not be required to 

include in the director disclosure any amounts of compensation paid to a named 

executive officer and disclosed in the Summary Compensation Table with footnote 

disclosure indicating what amounts reflected in that table are compensation for services 

as a director. 350 An instruction to the Director Compensation Table permits the grouping 

of multiple directors in a single row of the table if all of their elements and amounts of 

. "d . 1 351 compensatiOn are 1 enhca . 

348 

349 

350 

35 1 

Instruction to Item 402(k)(2)(iii) and (iv). See letter from ABA 

The only exception is if all perquisites received by the director total less than $10,000, they do not 
need to be disclosed. Further, as described above for the Summary Compensation Table, 
disclosure ofnonqualified deferred compensation earnings is limjted to the above-market or 
preferential portion. 

Instruction 3 to Item 402(c). 

Instruction to Item 402(k)(2). 
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• Following the table, narrative disclosure will describe any material factors 

necessary to an understanding of the table. Such factors may include, for example, a 

breakdown of types of fees. 352 In addition, as noted in Section II.A. , disclosure 

regarding option timing or dating practices may be necessary under this narrative 

disclosure requirement when the recipients of the stock option grants are directors of the 

company. As we proposed, we are not requiring a supplemental Grants of Plan-Based 

Awards Table for directors. 

D. Treatment of Specific Types of Issuers 

1. Small Business Issuers 

The Item 402 amendments continue to differentiate between small business 

issuers and other issuers, as we proposed. In adopting the amendments, we recognize 

that the executive compensation arrangements of small business issuers typically are less 

complex than those of other public companies. 353 We also recognize that satisfying 

disclosure requirements designed to capture more complicated compensation 

arrangements may impose new, unwarranted burdens on small business issuers. 354 

352 

353 

354 

Item 402(k)(3) . 

These amendments apply only to small business issuers, as defined by Item 1 O(a)(l) of Regulation 
S-B. The Commission ' s Advisory Committee on Smaller Public Companies has recommended 
that the Commission incorporate the scaled disclosure accommodations currently available to 
small business issuers under Regulation S-B into Regulation S-K and make them available to all 
microcap companies. Final Report of the Advisory Committee on Smaller Public Companies to 
the United States Securities and Exchange Commission (Apr. 23 , 2006). Any future consideration 
of this recommendation would be the subject of a separate rulemaking. 

Prior to today's amendments, under both Item 402 of RegulationS-Band Item 402 of Regulation 
S-K, a small business issuer was not required to provide the Compensation Committee Report, the 
Performance Graph, the Compensation Committee Interlocks disclosure, the Ten-Year 
Option/SAR Repricings Table, and the Option Grant Table columns disclosing potential realizable 
value or grant date value. The rules prior to today's amendments also permitted small business 
issuers to exclude the Pension Plan Table. 
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• 

• 

Some commenters addressing the proposed amendments to Item 402 of 

Regulation S-B expressed the view that all companies whose shares are publicly traded 

should have to meet the same reporting and disclosure standards, regardless of their size, 

or urged that exemptions for smaller public companies be limited,355 suggesting that they 

be required to fi le some form of a basic Compensation Discussion and Analysis. 356 We 

are not following these recommendations, because the executive compensation 

arrangements of small business issuers generally are so much less complex than those of 

other public companies that they do not warrant the more extensive disclosure 

requirements imposed on companies that are not small business issuers and related 

regulatory burdens that could be disproportionate for small business issuers. 

Other commenters who supported the Commission ' s proposal to require less 

extensive disclosure for companies subject to Regulation S-B suggested that the 

Commission amend the definition of small business issuer to encompass a larger group of 

smaller public companies, such as by adopting the definition of"smaller public 

company" recommended by the Advisory Committee on Smaller Public Companies, and 

scale back the disclosure thresholds for all such smaller companies. 357 We are not 

following this recommendation at this time, but would instead defer consideration until 

we can fully consider all recommendations of the Advisory Committee. 

As proposed and adopted, small business issuers will be required to provide, 

along with related narrative disclosure: 

355 

356 

357 

See , ~. letters from CII; CRPTF; IUE-CW A; SBAF; and WSIB. 

See, ~, letters from ISS and Institutional Investors Group . 

See letters from America ' s Community Bankers ("ACB"); Independent Community Bankers of 
America ("ICBA"); and SCSGP. 
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• the Summary Compensation Table;358 

• the Outstanding Equity Awards at Fiscal Year-End Table;359 and 

• the Director Compensation Table. 360 

Small business issuers will be required to provide information in the Summary 

Compensation Table only for the last two fiscal years. In addition, small business issuers 

will be required to provide infonnation for fewer named executive officers, namely the 

principal executive officer and the two most highly compensated officers other than the 

principal executive officer. 361 In light of our decision to link the Summary Compensation 

Table pension plan disclosure to the disclosure in the Pension Benefits Table, which is 

not required for small business issuers, and in response to comment, 362 we have decided 

not to require that small business issuers include pension plan disclosure in the Summary 

Compensation Table. Narrative discussion of a number of items to the extent material 

replaces tabular or footnote disclosure, for example identification of other items in the All 

Other Compensation column and a description of post-employment payments and other 

benefits .363 In light of our request in Release No. 33-8735 for further comment on the 

proposed additional narrative disclosure requirement regarding up to three highly 

358 

359 

360 

36 1 

362 

Items 402(b) and 402(c) of RegulationS-B. Consistent with the instructions to the narrative 
disclosure required by Item 402(e) of Regulation S-K, we have added an instruction to Item 402(c) 
of Regulation S-B so that disclosure is not required regarding any repricing that occurs through 
specified provisions. Instruction to Item 402(c) of RegulationS-B. 

Item 402(d) of RegulationS-B. 

Item 402(f) of RegulationS-B. 

Item 402(a) ofRegulation S-B. Item 402(c)(7) of Regulation S-B requires an identification to the 
extent material of any item included under All Other Compensation in the Summary 
Compensation Table. However, identification of an item will not be considered material if it does 
not exceed the greater of $25,000 or 10% of all items included in the specified category. All items 
of compensation are required to be included in the Summary Compensation Table without regard 
to whether such items are required to be identified. 

See letter from ABA. 
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• compensated employees so that it might apply only to large accelerated filers , we have 

not adopted this proposal for Item 402 of RegulationS-B. Small business issuers are not 

required to provide a Compensation Discussion and Analysis or the related 

C . c . R 3M ompensatwn omm1ttee eport. 

2. Foreign Private Issuers 

Prior to today' s amendments, a foreign private issuer was deemed to comply with 

Item 402 of RegulationS-Kif it provided the information required by Items 6.B. and 

6.E.2. of Form 20-F, with more detailed infonnation provided if otherwise made publicly 

available. We proposed to continue this treatment of these issuers and clarify that the 

treatment of foreign private issuers under Item 402 parallels that under Form 20-F. 

Commenters supported thi s approach, stating that it showed appropriate deference to a 

foreign private issuer' s home country requirements .365 We are adopting these 

. d 366 reqmrements as propose . 

3. Business Development Companies 

As proposed, we are applying the same executive compensation disclosure 

requirements to business development companies that we are adopting for operating 

companies. 367 We received no comments on this proposal. Our amendments eliminate 

the inconsistency between Form 1 0-K, on the one hand, which requires business 

363 

364 

365 

366 

Items 402(c) and 402(e) of RegulationS-B. 

We are also eliminating a provision of Item 402 of Regulation S-K that allows small business 
issuers using forms that call for Regulation S-K disclosure to exclude the disclosure required by 
certain paragraphs of that Item. This provision had been set forth in Item 402(a)(I)(i) of 
Regulation S-K prior to today's amendments. 

See, ~' letters from Federation of German Industries; DaimlerChrysler AG; and jointly, Allianz 
AG, Deutsche Bank AG and Siemens AG . 

Item 402(a)(I ). 
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• development companies to furnish all of the information required by Item 402 of 

Regulation S-K, and the proxy rules and Fonn N-2, on the other, which require business 

development companies to provide some of the information from Item 402 and other 

information that applies to registered investment companies. 

Under the amendments, the registration statements of business development 

companies will be required to include all of the disclosures required by Item 402 of 

Regulation S-K for all of the persons covered by Item 402.368 This disclosure will also be 

required in the proxy and infonnation statements of business development companies if 

action is to be taken with respect to the election of directors or with respect to the 

compensation arrangements and other matters enumerated in Items 8(b) through (d) of 

Schedule 14A. 369 Business development companies will also be required to make these 

disclosures in their annual reports on Form 1 0-K. 3 70 

As a result of these amendments, the persons covered by the compensation 

disclosure requirements will be changed. The compensation disclosure in the proxy and 

information statements and registration statements ofbusiness development companies 

will be required to cover the same officers as for operating companies, including the 

principal executive officer and principal financial officer, as well as the three most highly 

367 

368 

369 

370 

Business development companies are a category of closed-end investment companies that are not 
required to register under the Investment Company Act [15 U.S.C. 80a-2(a)(48)]. 

New Item 18.14 of Form N-2. Under the amendments, business development companies will no 
longer be required to respond to Item 18.13 of Form N-2, and Item 18.13(c) of Form N-2 is being 
deleted. Items 18.14 and 18.15 of Form N-2 are being redesignated as Items 18.15 and 18.16, 
respectively. As a result of the redesignation of Item 18.15 of Form N-2, a change to the cross 
reference to this Item in Instruction 8(a) ofltem 24 of the form is also being made. 

Amendment to Item 8 of Schedule 14A. Under the amendments, business development 
companies will no longer be required to respond to Item 22(b)(l3) of Schedule 14A, and Item 
22(b)(l3)(iii) of Schedule 14A is being deleted. Am endments to Item 22(b)( 13) of Schedule 14A. 

Item 11 ofForm 10-K. 

130 



• compensated executive officers that have total compensation exceeding $100,000,37 1 

instead of each of the three highest paid officers of the company that have aggregate 

compensation from the company for the most recently completed fi scal year in excess of 

$60,000. In addition, the registration statements of business development companies will 

no longer be required to disclose compensation of members of the advisory board or 

certain affi liated persons of the company. 

Finally, under the amendments, the proxy and information statements and 

registration statements of business development companies will not be required to 

include compensation from the "fund complex." Previously, thi s information was 

· d . · 3TI reqmre m some Circumstances. 

E. Conforming Amendments 

The Item 402 amendments necessitate conforming amendments to the Items of 

Regulations S-K and S-B and the proxy rules that cross reference amended paragraphs of 

Item 402. On this basis, we are amending: 

37 1 

372 

373 

374 

• the Item 20l(d) ofRegulations S-K and S-B and proxy rule references to the Item 

402 definition of"plan;"373 

• the Item 601(b)(10) ofRegulation S-K reference to the Item 402 treatment of 

c . . . 374 d 10reign pnvate Issuers; an 

See Section II.C.6., above. 

See instructions 4 and 6 to Item 22(b )(13 )(i) of Schedule 14A; and instructions 4 and 6 to Item 
18.13(a) of Form N-2 (prior to today' s amendments requiring certain entries in the compensation 
table in the proxy and information statements and registration statements of business development 
companies to include compensation from the fund complex). 

Amendments to: Instruction 2 to paragraph (d) ofltem 20 1 of Regulation S-B; Instruction 2 to 
paragraph (d) ofltem 20 1 ofRegu1ation S-K; Exchange Act Rules 14a-6(a)(4) and 14c-5(a)(4); 
and Instruction 1 to Item 10 of Schedule 14A. 

Amendment to Item 60 1(b)(IO)(iii)(C)(2). 
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• • the proxy rule references to Item 402 retirement plan disclosure. 375 

III. Revisions to Form 8-K and the Periodic Report Exhibit Requirements 

As part of our broader effort to revise our executive and director compensation 

disclosure requirements, we proposed revisions to Item 1.01 of Form 8-K. This item 

requires real-time disclosure about an Exchange Act reporting company's entry into a 

material definitive agreement outside of the ordinary course of the company's business, 

as well as any material amendment to such an agreement. Our staffs experience since 

Item 1.01 became effective in 2004 suggests that this item has elicited executi ve 

compensation disclosure regarding types of matters that do not appear always to be 

unquestionably or presumptively material, which is the standard we set for the expanded 

Form 8-K disclosure events.376 We therefore proposed to revise Items 1.01 and 5.02 of 

Form 8-K to require real-time disclosure of employee compensation events that more 

clearly satisfy this standard. We are adopting the revisions substantially as proposed. 

In addition to the amendments to Items 1.01 and 5.02 of Form 8-K, we proposed 

to revise General Instruction D of Form 8-K to permit companies in most cases to omit 

the Item 1.01 heading if multiple items including Item 1.01 are applicable, so long as all 

of the substantive disclosure required by Item 1.01 is included. We are adopting this 

provision as proposed. 

375 

376 

A. Items 1.01 and 5.02 of Form 8-K 

Item 1.01 of Form 8-K requires an Exchange Act reporting company to disclose, 

Amendments to Item 10(b)(l)(ii) and Instruction to Item 10(b)(1)(ii) of Schedule 14A. 

We stated in Section I of Additional Form 8-K Disclosure Requirements and Acceleration of 
Filing Date, Release No 33-8400 (Mar. 16, 2004) [69 FR 15594) (the "Form 8-K Adopting 
Release") : "The revisions that we adopt today will benefit markets by increasing the number of 
unquestionably or presumptively material events that must be disclosed currently." 
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• within four business days, the company's entry into a material definitive agreement 

outside of its ordinary course of business, or any amendment of such agreement that is 

material to the company. When we initially proposed this item, several commenters 

stated that it would be difficult to determine, within the shortened Form 8-K filing period, 

whether a particular definitive agreement met the materiality threshold of Item 1.01 , and 

whether the agreement was outside of the ordinary course ofbusiness. 377 Some of these 

commenters suggested that we apply to Item 1.01 the standards used in pre-existing Item 

601(b)(10) ofRegulation S-K, which governs the filing as exhibits to Commission 

reports of material contracts entered into outside the ordinary course, because these 

standards had been in place for many years and were familiar to reporting companies.378 

In response to the concerns raised by these comments, we adopted Item 1.01 of 

Form 8-K so that it uses the standards of Item 601(b)(10) to determine the types of 

agreements that are material to a company and not in the ordinary course of business. 

Item 601(b)(10) of Regulation S-K requires a company to file, as an exhibit to Securities 

Act and Exchange Act filings, material contracts that are not made in the ordinary course 

of business and are to be performed in whole or part at or after the filing of the 

registration statement or report, or were entered into not more than two years before the 

filing. Item 601(b)(10)(iii) refers specifically to employment compensation 

arrangements and established a company's obligation to file the following as exhibits: 

377 

378 

See, ~' letters on Additional Form 8-K Disclosure Requirements and Acceleration of Filing 
Date, Release No. 33-8106 (June 17, 2002) [67 FR 42914) in File No. S7-22-02 from the 
Committee on Federal Regulation of Securities, Section of Business Law of the American Bar 
Association, dated September 12, 2002; Cleary, Gottlieb, Steen & Hamilton, dated August 26, 
2002; Intel Corporation, dated August 26, 2002; Professor Joseph A. Grundfest, ~ill, dated 
October 3, 2002; Perkins Coie LLP, dated August 26, 2002; Shearman & Sterling, dated August 
30, 2002; and Sullivan & Cromwell, dated August 26, 2002. 

See,~' letter in File No. S7-22-02 from the Section of Business Law of the American Bar 
Association. 
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• 

379 

• any management contract or any compensatory plan, contract or arrangement, 

including but not limited to plans relating to options, warrants or rights, pension, 

retirement or deferred compensation or bonus, incentive or profit sharing (or if 

not set forth in any formal document, a written description thereof) in which any 

director or any named executive officer (as defined by Item 402(a)(3) of 

Regulation S-K) participates; 

• any other management contract or any other compensatory plan, contract, or 

arrangement in which any other executive officer of the company participates, 

unless immaterial in amount or significance; and 

• any compensation plan, contract or arrangement adopted without the approval of 

security holders pursuant to which equity may be awarded, including, but not 

limited to, options, warrants or rights in which any employee (whether or not an 

executive officer of the company) participates unless immaterial in amount or 

significance. 379 

Item 601(b)(10)(iii) ofRegulation S-K. We note the provision in Item 601(b)(lO)(iii)(A) that 
carves out any plan, contract or arrangement in which named executive officers and directors do 
not participate that is "immaterial in amount or significance." In 1980, the Commission adopted 
amendments to Regulation S-K that consolidated all of the exhibit requirements of various 
disclosure forms into a single item in Regulation S-K. Amendments Regarding Exhibit 
Requirements, Release No. 33-6230 (Aug. 27, 1980) [45 FR 58822], at Section II.B . This item 
was a forerunner of the current Item 601. As part of that 1980 adopting release, the definition of 
material contract contained in the new item was also revised in an effort to reduce the number of 
remunerative plans or arrangements that must be filed. Not long after, though, the staff discovered 
that rather than reduce the number of exhibits filed , the provision actually had the opposite effect. 
The staff found that the revised definition of material contract "has resulted in registrants filing a 
large volume of varied remunerative contracts involving directors and executive officers, contracts 
which are not material and which would not have been filed under the previously existing 
'material in amount or significance' standard." Technical Amendment Regarding Exhibit 
Requirement, Release No. 33-6287 (Feb. 6, 1981) [46 FR 11952], at Section I. Therefore, in 
February 198 1, the Commission added "unless immaterial in amount or significance" to the 
definition of "material contracts" as applied to remunerative plans, contracts or arrangements 
participated in by executives who are not named executive officers. Id. We reiterate that this 
phrase was intended to indicate that whether plans, contracts or arrangements in which executive 
officers other than named executive officers participate are required to be disclosed under Item 
601(b)(l0) must be determined on the basis of materiality. 
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Therefore, entry into these types of contracts triggered the filing of a Form 8-K within 

four business days . Importantly, the requirement for directors and named executive 

officers does not include an exception for those that are "immaterial in amount or 

significance." The incorporation ofthe Item 601(b)(10) standards into Item 1.01 ofForm 

8-K has therefore significantly affected executive compensation disclosure practices. 

Prior to the Form 8-K amendments in 2004, it was customary for a company's annual 

proxy statement to be the primary vehicle for disclosure of executive and director 

compensation information. However, Item 1.01 of Form 8-K as originally adopted has 

resulted in executive compensation disclosures that are much more frequent and 

accelerated than those included in a company's proxy statement. In addition, particularly 

because ofthe terms of Item 601(b)(10), Item 1.01 ofForm 8-K triggered compensation 

disclosure of the types of matters that, in some cases, appear to have fallen short of the 

"unquestionably or presumptively material" standard associated with the expanded Form 

8-K disclosure items. Companies and their counsel have raised concerns that the 

expanded Form 8-K requirements have resulted in real-time disclosure of compensation 

events that should be disclosed, if at all, in a company's proxy statement for its annual 

meeting or as an exhibit to the company's next periodic report, such as the Fonn 1 0-Q or 

Form 10-K. 

As we stated in the Proposing Release, we believe that much of the disclosure 

regarding employment compensation matters required in real-time under the Form 8-K 

requirements is viewed by investors as material. However, we also believe it is 

appropriate to restore a more balanced approach to this aspect of Form 8-K, an approach 

which is designed to elicit unquestionably or presumptively material information on a 
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• real-time basis, but seeks to limit Form 8-K required disclosure of infonnation below that 

threshold. 

Accordingly, we are adopting amendments to Form 8-K that will uncouple Item 

601(b)(10)(iii) ofRegulation S-K from the current disclosure requirements ofForm 8-K. 

As proposed, we are eliminating employment compensation arrangements from the scope 

of Item 1.01 altogether and expanding Item 5.02 ofForm 8-K to cover only those 

compensatory arrangements with executive officers and directors that we believe are 

unquestionably or presumptively material. Commenters generally supported these 

proposed amendments.380 We are adopting these amendments substantially as proposed. 

1. Item 1.01- Entry into a Material Definitive Agreement 

Specifically, we are deleting the last sentence of former Instruction 1 to Item 1.01 

of Form 8-K, which references the portions of Item 601 (b )(1 0) of Regulation S-K that 

specifically relate to management compensation and compensatory plans. In place of the 

deleted sentence, we are adding a sentence specifying that agreements involving the 

subject matter identified in Item 601(b)(10)(iii)(A) and (B) of RegulationS-Kneed not 

be disclosed under amended Item 1.01 ofFotm 8-K. This change also will apply to the 

disclosure of terminations of material definitive agreements under Item 1.02 of Form 8-

K, which references the definition of"material definitive agreement" in Item 1.01 of 

Form 8-K.38 1 Instead ofbeing required to be disclosed based on the general requirements 

with regard to material definitive agreements in Item 1.01 and Item 1.02 of Form 8-K, 

380 

38 1 

See, ~, letters from ABA; Chamber of Commerce; N. Ludgus; Committee on Securities 
Regulation of the Business Law Section of the New York State Bar Association; SCSGP; and 
Sullivan. 

Item 1.02(b) states: "For purposes of this Item 1.02, the tenn material definitive agreement shall 
have the same meaning as set forth in Item l.Ol(b) ." 
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employment compensation arrangements will now be covered under Item 5.02 ofForm 

8-K, as amended. 

2. Item 5.02 - Departure of Directors or Certain Officers; Election of 
Directors; Appointment of Certain Officers; Compensatory 
Arrangements of Certain Officers 

Item 5.02 generally requires disclosure within four business days of the 

appointment or departure of directors and specified officers. In particular, Item 5.02(b) 

has required disclosure if a company's principal executive officer, president, principal 

financial officer, principal accounting officer, principal operating officer, or any person 

performing similar functions, retires, resigns or is tenninated from that position and Item 

5.02( c) has required disclosure if a company appoints a new principal executive officer, 

president, principal financial officer, principal accounting officer, principal operating 

officer, or any person performing similar functions. Item 5.02 has also required 

disclosure if a director retires, resigns, is removed, or declines to stand for re-election. 382 

Before adopting today' s amendments, the required disclosure under Item 5.02 included a 

brief description of the material terms of any employment agreement between the 

company and the officer and a description of disagreements, if any. 

As proposed, we are modifying Item 5.02 to capture generally the information 

already required under that item, as well as additional information regarding material 

employment compensation arrangements involving named executive officers that, prior 

to today's amendments, would be called for under Item 1.01. 

With respect to the additional disclosure that we are requiring for named 

executive officers under amended Item 5.02, one commenter noted that because the 

382 Items 5.02(a) and (b) of Form 8-K. 
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definition of"named executive officer" is determined with reference to a company' s last 

completed fiscal year, greater clarity is needed to detennine how the standard should be 

applied for current Form 8-K reporting throughout the year.383 The commenter suggested 

that companies might find it difficult to identify their named executive officers for 

purposes of real-time disclosure under Item 5.02 during the period following the 

completion of their last fi scal year but prior to preparing their proxy statements or Forms 

1 0-K in the new fiscal year. Accordingly, we are including a new Instruction to Item 

5.02 that will clarify that for purposes of this Item the named executive officers are the 

persons for whom disclosure was required in the most recent filing with the Commission 

that required disclosure under Item 402(c) of Regulation S-K or Item 402(b) of 

Regulation S-B, as applicable.384 

In general, our revisions to Form 8-K will both modify the overall requirements 

for disclosure of employment compensation arrangements on Form 8-K and locate all 

such disclosure under a single item. We are accomplishing this by taking the following 

steps: 

383 

384 

• expanding the information regarding retirement, resignation or termination to 

include all persons falling within the definition of named executive officers for 

the company' s previous fiscal year, whether or not included in the list specified in 

Item 5.02 prior to these amendments;385 

• expanding the disclosure items covered under Item 5.02 beyond employment 

agreements to require a brief description of any material plan, contract or 

See letter from ABA. 

Instruction 4 to Item 5.02. 
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• 

385 

386 

387 

arrangement to which a covered officer or director is a party or in which he or she 

participates that is entered into or materially amended in connection with any of 

the triggering events specified in Item 5.02(c) and (d), or any grant or award to 

any such covered person, or modification thereto, under any such plan, contract or 

arrangement in connection with any such event;386 

• with respect to the principal executive officer, the principal financial officer, or 

persons falling within the definition of named executive officer for the company's 

previous fiscal year, expanding the disclosure items to include a brief description 

of any material new compensatory plan, contract or arrangement, or new grant or 

award thereunder (whether or not written), and any material amendment to any 

compensatory plan, contract or arrangement (or any modification to a grant or 

award thereunder), whether or not such occurrence is in connection with a 

triggering event specified in Item 5.02. Grants or awards or modifications thereto 

will not be required to be disclosed if they are consistent with the terms of 

previously disclosed plans or arrangements and they are disclosed the next time 

the company is required to provide new disclosure under Item 402 of Regulation 

S-K-387 and , 

• adding a requirement for disclosure of salary or bonus for the most recent fiscal 

year that was not available at the latest practicable date in connection with 

Item 5.02(b) ofForm 8-K will continue to cover the officers currently specified therein, whether 
or not named executive officers for the previous or current years, and all directors. 

Items 5.02(c)(3) and (d)(5). Plans, contracts or arrangements (but not material amendments or 
grants or awards or modifications thereto) may be denoted by reference to the description in the 
company's most recent annual report on Fonn 10-K or proxy statement. 

Item 5.02(e) and Instruction 2 to Item 5.02(e). 
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• disclosure under Item 402 of Regulation S-K. 388 This disclosure will also require 

a new total compensation recalculation to reflect the new salary or bonus 

information. 

In the case of each of these disclosure items for amended Item 5.02, we 

emphasize that we are requiring that a brief description of the specified matter be 

included. We have observed that in response to the requirements to disclose the entry 

into material definitive agreements under Item 1.01, some companies have included 

disclosure that resembles an updating of the disclosure required under former Item 402 of 

Regulation S-K. In the context of current disclosure under Form 8-K, we are seeking 

disclosure that informs investors of specified material events and developments. 

However, the information we are seeking does not require the information necessary to 

comply with Item 402. 

In response to comments received,389 we have revised Instruction 2 to new Item 

5.02(e) from the text we proposed and created a new Item 5.02(f), as described above. 

The revised Instruction 2 to Item 5.02(e) that we are adopting: (i) changes or eliminates 

prior references to "original tenns" and uses instead the phrase "previously disclosed 

terms," in order to minimize ambiguity; and (ii) clarifies that, for purposes of the 

Instruction, no distinction should be made between awards granted under cash or equity-

based plans. New Item 5.02(f) responds to comments we received that our proposed 

Instruction 3 to 5.02(e) should be codified as a separate item because it called for 

388 

389 

Item 5.02(f). See Section II .C. l.b. above for a discussion of the reporting delay that exists under 
the current disclosure rules when bonus and salary are not determinable at the most recent 
practicable date. 

See letter from ABA. 
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• 

disclosure (determining salary or bonus amounts for a completed fiscal year) that 

otherwise may not be required under Item 5.02( e).390 

B. Extension of Limited Safe Harbor under Section 1 O(b) and Rule 1 Ob-5 
to Item 5.02(e) of Form 8-K and Exclusion of Item 5.02(e) from Form 
S-3 Eligibility Requirements 

We are extending the safe harbors regarding Section lO(b) and Rule 10b-5 and 

Form S-3 eligibility in the event that a company fails to timely file reports required by 

Item 5.02(e) ofForm 8-K. 

In March 2004, we adopted a limited safe harbor from liability under Section 

1 O(b) of the Exchange Act and Rule 1 Ob-5 thereunder for failure to timely file reports 

required by Form 8-K Items 1.01 , 1.02, 2.03, 2.04, 2.05, 2.06, 4.02(a) and 6.03 . Because 

we believed that these items may require management to make rapid materiality and 

similar judgments within the condensed timeframe required for filing of a Form 8-K, we 

established a safe harbor that applies until the filing due date of the company's quarterly 

or annual report for the period in question. We concluded that the risk of liability under 

these provisions for the failure to timely file was disproportionate to the benefit of real-

time disclosure and therefore justified the need for a limited safe harbor of a fixed 

duration. For the same reasons, we believe that the safe harbor should also extend to 

Item 5.02(e) ofForm 8-K. We therefore are amending Exchange Act Rules 13a-11(c) 

and 15d-ll(c) accordingly. 

In addition, a company forfeits its eligibility to use Form S-3 if it fails to timely 

file all reports required under Exchange Act Section 13(a) or 15(d) during the 12 month 

390 See letter from ABA. 
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• period prior to filing of the registration statement. 391 For the same reasons, when 

adopting the expanded Form 8-K rules in 2004, we revised the Form S-3 eligibility 

requirements so that a company would not lose its eligibility to use Fonn S-3 registration 

statements if it failed to timely fil e reports required by the Form 8-K items to which the 

Section 1 O(b) and Rule 1 Ob-5 safe harbor applies. 392 In particular, the burden resulting 

from a company' s sudden loss of eligibility to use Form S-3 could be a disproportionately 

large negative consequence of an untimely Fonn 8-K filing under one ofthe specified 

items.393 We believe that this safe harbor should be extended to Item 5.02(e) of Form 8-

K and, therefore, we are amending General Instruction I.A.3.(b) of Form S-3, which 

pertains to the eligibility requirements for use of Form S-3 to reflect this position. 

C. General Instruction D to Form 8-K 

We are adopting the revision to General Instruction D as proposed. Frequently, 

an event may trigger a Form 8-K filing under multiple items, particularly under both Item 

1.01 and another item. General Instruction D to Form 8-K permits a company to file a 

single Form 8-K to satisfy one or more disclosure items, provided that the company 

identifies by item number and caption all applicable items being satisfied and provides all 

of the substantive disclosure required by each of the items. In order to promote prompt 

filings on Form 8-K and avoid potential non-compliance with Form 8-K due to 

inadvertent exclusions of captions, we are amending General Instruction D to permit 

companies to omit the Item 1.01 heading in a Form 8-K that also discloses any other 

item, so long as the substantive disclosure required by Item 1.01 is included in the Form 

39 1 

392 

393 

General Instruction I.A.3 to Form S-3 . 

Form 8-K Adopting Release, at Section II .E. 

I d. 
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• 8-K. This would not extend to allowing a company to omit any other caption if the Item 

1.01 caption is included. 

D. Foreign Private Issuers 

We are amending the exhibit instructions to Form 20-F so that foreign private 

issuers will be required to file an employment or compensatory plan with management or 

directors (or portion of such plan) only when the foreign private issuer either is required 

to publicly file the plan (or portion of it) in its home country or if the foreign private 

issuer has otherwise publicly disclosed the plan .394 

Under Item 6.B.l of Form 20-F, a foreign private issuer must disclose the 

compensation of directors and management on an aggregate basis and, additionally, on an 

individual basis, unless individual disclosure is not required in the issuer' s home country 

and is not otherwise publicly disclosed by the foreign private issuer. Under the exhibit 

instructions to Form 20-F prior to our amendments, management contracts or 

compensatory plans in which directors or members of management participate generally 

were required to be filed as exhibits, unless the foreign private issuer provided 

compensation information on an aggregate basis and not on an individual basis. Under 

those pre-amendment provisions, an issuer that provided any individualized 

compensation disclosure was required to file as an exhibit to Form 20-F management 

employment agreements that potentially relate to matters that have not otherwise been 

disclosed. 

Our amendment of the exhibit instructions to Form 20-F395 is intended to be 

consistent with the existing disclosure requirements under Form 20-F relating to 

394 We are also making a similar revision to Item 60l(b)(IO)(iii)(C)W of Regulation S-K. 
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• executive compensation matters for foreign private issuers. In the same way that 

executive compensation di sclosure under Form 20-F largely mirrors the disclosure that a 

foreign private issuer makes under home country requirements or voluntarily, so too the 

public filing of management employment agreements as an exhibit to Form 20-F under 

our amendments will mirror the public availability of such agreements under home 

country requirements or otherwise. In addition, we believe that the amendments may 

encourage foreign private issuers to provide more compensation disclosure in their filings 

with the Commission by eliminating privacy concerns associated with filing an 

individual ' s employment agreement when such agreement is not required to be made 

public by a home country exchange or securities regulator. As foreign disclosure related 

to executive remuneration varies in different countries but continues to improve,396 the 

revisions recognize that trend and provide for greater harmonization of international 

disclosure standards with respect to executive compensation in a manner consistent with 

other requirements of Form 20-F. 

IV. Beneficial Ownership Disclosure 

Item 403 requires disclosure of company voting securities beneficially owned by 

more than five percent holders,397 and company equity securities beneficially owned by 

directors, director nominees and named executive officers.398 These disclosure 

requirements provide investors with information regarding concentrated holdings of 

395 

396 

397 

New Instruction 4(c)(v) to Exhibits to Form 20-F. 

Many jurisdictions now require or encourage disclosure of executive compensation information. 
For example, enhanced disclosure of executive remuneration is included as part of the European 
Commission ' s 2003 Company Law Action Plan. See Guido Ferrarini and Niamh Moloney, 
Executive Remuneration in the EU: The Context fo r Reform, European Corporate Governance 
Institute, Law Working Paper N. 32/2005 (April 2005). 

Item 403(a) . 
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• voting securities and management's equity stake in the company, including securiti es for 

which these holders have the right to acquire beneficial ownership within 60 days. 399 

Item 403 also requires disclosure of arrangements known to the company that may result 

. h . 1 f h 400 m a c ange m contro o t e company. 

As proposed, we are amending Item 403(b )40 1 by adding a requirement for 

footnote disclosure of the number of shares pledged as security by named executive 

officers, directors and director nominees.402 To the extent that shares benefici ally owned 

by named executive officers, directors and director nominees are used as collateral , these 

shares may be subject to material risk or contingencies that do not apply to other shares 

benefici ally owned by these persons. These circumstances have the potential to influence 

management's performance and decisions.403 As a result, we believe that the existence of 

these securities pledges could be material to shareholders. Because significant 

shareholders who are not members of management are in a different relationship with 

other shareholders and have different obligations to them, the amendments do not require 

disclosure of their pledges pursuant to Item 403(a), other than pledges that may result in a 

398 

399 

400 

40 1 

402 

403 

Item 403(b). 

As specified in Exchange Act Rule 13d-3( d)( 1) [ 17 CFR 240.13d-3( d) (I)] . 

Item 403(c) . 

Item 403(b) of Regulation S-K and Item 403(b) of RegulationS-B are both amended in the same 
manner. 

This was similar to a proposal the Commission made in 2002. See Form 8-K Disclosure of 
Certain Management Transactions, Release No. 33-8090 (Apr. 12, 2002) [67 FR 19914]. 

See, ~' Marianne M. Jennings, The Disconnect Between and Among Legal Ethics , Business 
Ethics, Law, and Virtue: Learning Not to Make Ethics So Complex, 1 U. St. Thomas L.J. 995, 
1010 (Spring 2004) (arguing that the extension ofloans to the CEO ofWorldCom, which were 
collateralized by WorldCom shares owned by the CEO, contributed to WorldCom' s financial 
demise). Regarding commenters' views, contrast letters from Frederic W. Cook & Co.; PB-UCC; 
and SBAF with letters from FSR; NACCO Industries; Unitrin; and Compass Bancshares. 

145 



change of control currently required to be disclosed.404 The amendments also specifically 

require disclosure of beneficial ownership of directors ' qualifying shares, which was not 

required prior to these amendments, because we believe the beneficial ownership 

disclosure should include a complete tally of the securities beneficially owned by 

directors. 

One commenter recommended that we expand this section to also require 

disclosure of hedging arrangements whereby the executive has altered his or her 

economic interest in the securities that he or she beneficially owns.405 These transactions 

frequently involve the purchase or sale of a derivative security that the named executive 

officer would be required to report within two business days under Section 16( a) of the 

Exchange Act.406 Because information concerning these transactions frequentl y would 

be available on a prompt basis in the Section 16( a) filings and companies would disclose 

their policies regarding these transactions in Compensation Discussion and Analysis,407 

we have not followed the commenter' s recommendation. 

V. Certain Relationships and Related Transactions Disclosure 

As we explained in the Proposing Release, we believe that, in addition to 

disclosure regarding executive compensation, a materially complete picture of financial 

relationships with a company involves disclosure regarding related party transactions. 

Therefore, we are also adopting significant revisions to Item 404 of Regulation S-K, 

previously titled "Certain Relationships and Related Transactions." In 1982, various 

404 

405 

406 

407 

Item 403(c) of Regulation S-K. See also Items 6 and 7(3) of Schedule 13D [1 7 CFR 240.13d-
101]. 

See letter from ABA. 

15 U. S.C. 78p(a). 

See Item 402(b )(2)(xiii) of Regulation S-K, discussed in Section II.B.1., above. 
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• 

provisions that had been adopted in a piecemeal fashion and had been subject to frequent 

amendment were consolidated into Item 404 of Regulation S-K.408 Today we are 

amending Item 404 of Regulation S-K and S-B to streamline and modernize this 

disclosure requirement, while making it more principles-based. Although the 

amendments significantly modify this disclosure requirement, its purpose- to elicit 

disclosure regarding transactions and relationships, including indebtedness, involving the 

company and related persons and the independence of directors and nominees for director 

and the interests of management - remains unchanged. 

408 

409 

410 

4 11 

As discussed in greater detail below, the amendments have four parts:409 

• Item 404(a) contains a general disclosure requirement for related person 

transactions, including those involving indebtedness. 

• Item 404(b) requires disclosure regarding the company's policies and procedures 

for the review, approval or ratification of related person transactions. 

• Item 404(c) requires disclosure regarding promoters and certain control persons of 

a company.410 

• Item 407 consolidates corporate governance disclosure requirements. 411 Also, 

Item 407(a) requires disclosure regarding the independence of directors, including 

See the 1982 Release. For a discussion of these provisions, see also Disclosure of Certain 
Relationships and Transactions Involving Management, Release No. 33-64 16 (July 9, 1982) [47 
FR 31394], at Section II. 

The discussion that follows focuses on changes to Regulation S-K, with Section V.E.l. explaining 
the modifications to RegulationS-B . References throughout the following discussion are to Items 
ofRegulation S-K, unless otherwise indicated. 

Prior to adoption of these amendments, disclosure regarding promoters was required under Item 
404(d). 

These matters previously were required to be disclosed pursuant to various provisions, including 
Item 7 of Schedule 14A and Items 306, 401(h), (i) and (j) , 402(j) and 404(b) . We are eliminating 
as proposed the requirement for disclosure regarding specific director and director nominee 
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• whether each director and nominee for director of the company is independent, as 

well as a description by specific category or type of any transactions, relationships 

or arrangements not disclosed under paragraph (a) of Item 404 that were 

considered when determining whether each director and nominee for director is 

independent. 

A. Transactions with Related Persons 

We are adopting amendments to Item 404 to make the certain relationships and 

related transactions disclosure requirements clearer and easier to follow. The revisions 

retain the principles for disclosure of related person transactions that were previously 

specified in Item 404( a), but no longer include all of the instructions that served to 

delineate what transactions are reportable or excludable from disclosure based on bright 

lines that can depart from a more appropriate materiality analysis. Instead, Item 404(a) as 

amended consists of a general statement of the principle for disclosure, followed by 

specific disclosure requirements and instructions. The instructions to Item 404(a) explain 

the related persons covered by the Item, the scope of transactions covered by the Item, 

the method for computation of the amount involved in the transaction, special 

requirements regarding indebtedness, the interaction with Item 402, the materiality of 

certain interests, and the circumstances in which disclosure need not be provided. 

Item 404( a) as adopted extends to disclosure of indebtedness, by consolidating the 

disclosure formerly required under Item 404(a) regarding transactions involving the 

company and related persons with the disclosure regarding indebtedness which had been 

separately required by Item 404(c) prior to these amendments. We have consolidated 

relationships that had been set forth in Item 404(b) prior to today's amendments, in favor of the 
disclosures regarding director independence required by Item 407(a). 
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• these two provisions substantially as proposed in order to eliminate confusion regarding 

the circumstances in which each item applied and to streamline duplicative portions of 

Item 404. 

1. Broad Principle for Disclosure 

Item 404(a) as proposed and adopted articulates a broad principle for disclosure; it 

states that a company must provide disclosure regarding: 

• any transaction since the beginning of the company's last fiscal year, or any 

currently proposed transaction; 

• in which the company was or is to be a participant; 

• in which the amount involved exceeds $120,000; and 

• in which any related person had or will have a direct or indirect material interest. 

As proposed, amended Item 404(a) no longer includes an instruction that is 

repetitive of the general materiality standard applicable to the Item.41 2 By omitting this 

instruction, we do not intend to change the materiality standard applicable to Item 404(a). 

The materiality standard for disclosure embodied in Item 404(a) prior to these 

amendments is retained; a company must disclose based on whether the related person 

had or will have a direct or indirect material interest in the transaction. The materiality of 

any interest will continue to be determined on the basis of the significance of the 

information to investors in light of all the circumstances.413 As was the case before 

adoption of amended Item 404(a), the relationship ofthe related persons to the 

412 Prior to today's amendments, Instruction I to Item 404(a) had stated that " [t]he materiality of any 
interest is to be determined on the basis of the significance of the information to investors in light 
of all the circumstances of the particular case. The importance of the interest to the person having 
the interest, the relationship of the parties to the transaction with each other and the amount 
involved in the transactions are among the factors to be considered in determining the significance 
of the information to investors ." 
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• transaction, and with each other, the importance of the interest to the person having the 

interest and the amount involved in the transaction are among the factors to be considered 

in determining the materiality of the information to investors. 

We are also eliminating as proposed an instruction to Item 404(a) which had 

indicated that the dollar threshold is not a bright line materiality standard. 4 14 It remains 

true, however, that when the amount involved in a transaction exceeds the prescribed 

threshold ($ 120,000 under the amended rule we adopt today), a company should evaluate 

whether the related person has a direct or indirect material interest in the transaction to 

determine if di sclosure is required. We eliminated the instruction because it was 

repetiti ve of the general mate1iality standard applicable to the Item. We believe that 

application of the materi ality principles under the Item are more consistent with a 

principles-based approach and will lead to more appropriate disclosure outcomes than 

application of the instruction that was eliminated. By deleting thi s instruction, we do not 

intend to change the materiality standard applicable to Item 404(a). As was the case with 

Item 404(a) prior to adoption of these amendments, there may be situations where, 

although the instructions to Item 404(a) do not expressly provide that disclosure is not 

required, the interest of a related person in a particular transaction is not a direct or 

indirect material interest. In that case, information regarding such interest and transaction 

is not required to be disclosed under Item 404(a). 

41 3 

4 14 

See Basic v. Levinson and TSC Industries v. Northway. 

Prior to today' s amendments, Instruction 9 to Item 404(a) had stated that "There may be situations 
where, although these instructions do not expressly authorize nondisclosure, the interest of a 
person specified in paragraphs (a)(l) through (4) in a particular transaction or series of 
transactions is not a direct or indirect material interest. In that case, information regarding such 
interest and transaction is not required to be disclosed in response to this paragraph." 

150 



In addition, as proposed the amendments: 

• call for di sclosure if a company is a "participant" in a transaction, rather than if it 

is "a party" to the transaction, as "participant" more accurately connotes the 

company' s involvement; 

• modify the $60,000 threshold for di sclosure to $120,000 to adjust for inflation; 

• include a defined term for "transaction" to provide that it includes a series of 

similar transactions and to make clear its broad scope; and 

• include a defined term for "related persons . "4 15 

As was the case before these amendments, disclosure is required fo r three years in 

registration statements fil ed pursuant to the Securities Act or the Exchange Act.4 16 

One commenter questioned whether changing the test of company involvement 

from being a "party" to a transaction to being a "participant" in a transaction is intended 

to be a substantive change.4 17 The purpose of this change is to more accurately connote 

the company' s involvement in a transaction by clarifying that being a "participant" 

encompasses si tuations where the company benefits from a transaction but is not 

technically a contractual "party" to the transaction.4 18 

Commenters expressed diverse views on the appropriate di sclosure threshold. 

While some commenters supported increasing the threshold for disclosure from $60,000 

4 15 

4 16 

4 17 

4 18 

The "related persons" covered by the amended Item are discussed below in Section V.A.l.b. 

However, if the disclosure is being incorporated by reference into a registration statement on Form 
S-4, the additional two years of disclosure will not be required, as specified in Instruction I to 
Item 404. 

See letter from Sullivan. See also letter from SCSGP. 

For example, disclosure would be required if a company benefits from a transaction with a related 
person that the company has arranged and in which it participates, notwithstanding the fact that it 
is not a party to a contract. 
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to $120,000,419 others recommended retaining the $60,000 threshold,420 using a minimal 

dollar threshold,42 1 not including any de minimis dollar threshold,422 or increasing the 

threshold even further through use of a sliding scale.423 We believe that a fixed dollar 

amount for the disclosure threshold will provide the most certainty as to the size of 

transactions that must be tracked for disclosure purposes under Item 404,424 and that 

increasing the dollar amount of the threshold based on inflation is appropriate given the 

amount of time that has elapsed since it was last set nearly twenty-five years ago. 

Finally, the rule changes include as proposed a technical modification. Prior to 

today's amendments, Item 404(a) stated that disclosure was required regarding situations 

involving "the registrant or any of its subsidiaries." Because companies must include 

subsidiaries in making materiality determinations in all circumstances, the reference to 

"subsidiaries" is superfluous, and we have therefore eliminated it. This modification 

does not change the scope of disclosure required under the Item.425 

419 

420 

42 1 

422 

423 

424 

425 

a. Indebtedness 

Section 402 of the Siubanes-Oxley Act prohibits most personal loans by a 

See, ~' letters from BRT and Sullivan. 

See , ~' letters from Amalgamated and CalSTRS. 

See letter from Teamsters (recommending a $250 disclosure threshold) . 

See, ~, letters from CII and ISS . 

See letter from SCSGP recommending a disclosure threshold for companies that are not small 
business issuers of the greater of $120,000 or a percentage (which it believes could be as low as 
two percent) of consolidated gross revenues of the recipient for certain types of transactions. 

The disclosure threshold in amended Item 404(a) ofRegulation S-B is the lesser of$120,000 or 
one percent of the average of the small business issuer's total assets at year-end for the last three 
completed fisca l years because we believe that transactions that are below $120,000 can be 
significant for small business issuers given their relative size. 

For the same reason, we have eliminated as proposed the references to "subsidiaries" in the 
"compensation committee interlocks and insider participation in compensation decisions" 
disclosure requirement adopted in Item 407(e)(4) . This revision does not change the scope of 
disclosure required under the rule. 
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• company to its officers and directors.426 This development raises the issue of whether 

disclosure of indebtedness of the sort required under our rules prior to the amendments 

should be maintained. We believe that the approach to disclosure of indebtedness 

involving related persons that we adopt today is appropriate because of the scope of the 

direct and indirect interests covered by our disclosure requirements, because related 

persons include persons not covered by the prohibitions, and because there are certain 

exceptions to the prohibitions. We have, however, eliminated the distinction between 

indebtedness and other types of related person transactions. 

As a result of integrating what had been required to be disclosed under paragraph 

(c) ofltem 404 into paragraph (a) of Item 404, the rule proposals would have changed the 

situations in which indebtedness disclosure is necessary by requiring disclosure of 

indebtedness transactions with regard to all related persons covered by the related person 

transaction disclosure requirement, including significant shareholders.427 Some 

commenters questioned whether disclosure of indebtedness of significant shareholders 

would be useful to investors and whether companies would have access to the 

information necessary to provide this disclosure.428 In response to these comments, the 

amendments do not require disclosure of indebtedness transactions of significant 

shareholders (or their immediate family members ).429 Another result of integrating the 

426 

427 

428 

429 

Codified in Section 13(k) of the Exchange Act [15 U.S.C. 78m(k)]. 

Prior to today' s amendments, the related person transaction disclosure requirement in Item 404(a) 
covered significant shareholders, while the indebtedness disc losure requirement in Item 404(c) did 
not. The significant shareholders covered by Item 404(a) as adopted will continue to be any 
security holder who is known to the company to beneficially own more than five percent of any 
class of the company's voting securities. See Instruction l.b .i. to Item 404(a) . 

See,~, letter from Sullivan. See also, letter from SCSGP. 

See Instruction 4.b. to Item 404(a) . Disclosure would be required, however, if the significant 
shareholder (or such shareholder's immediate family member) was also a related person specified 
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• disclosure requirements that had been specified in paragraph (c) of Item 404 into 

paragraph (a) of Item 404, is that the rule changes set a $120,000 threshold and require 

di sclosure if there is a direct or indirect material interest in an indebtedness transaction, 

while prior to these amendments Item 404( c) required disclosure of all indebtedness 

exceeding $60,000.43° For example, under amended Item 404(a) disclosure is required if 

an executive officer had a material indirect interest in an indebtedness transaction 

(exceeding $120,000) between the company and another entity due to that executive 

officer' s ownership interest in the other entity. Disclosure of material indirect interests of 

related persons in transactions involving the company will be required by Item 404(a) as 

amended, just as it was prior to adoption of these amendments. We believe that 

disclosure requirements for indebtedness and for other related person transactions should 

be congruent. In particular, we believe that loans by companies other than financial 

institutions should be treated like any other related person transactions; however, as 

discussed b.elow,43 1 we address certain ordinary course loans by financial institutions in 

an instruction to Item 404(a). 

b. Definitions 

We have defined the terms "transaction," "related person" and "amount involved" 

substantially as proposed in order to streamline Item 404(a) and to clarify the broad scope 

of financial transactions and relationships covered by the rule. 

430 

in Instruction l .a. to Item 404(a), for example, if the significant shareholder was also an executive 
officer. 

Prior to these amendments, Item 404( c) also had required disclosure of some specific indirect 
interests of directors, nominees for director, and executive officers of the company in indebtedness 
through corporations, organizations, trusts, and estates. Disclosure of these specific interests had 
been required by subparagraphs (c)(4) and (c)(5) ofltem 404. Under the amendments, these 
subparagraphs have been eliminated as duplicative and the need for disclosure in these situations 
will be determined using a materiality analysis under the principle for disclosure in Item 404(a) . 
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• The term "transaction" has a broad scope in Item 404(a).432 This term is not to be 

interpreted narrowly, but rather broadly includes, but is not limited to, any financial 

transaction, arrangement or relationship or any series of similar transactions, 

arrangements or relationships. The definition of "transaction" also specifically notes that 

the term includes indebtedness and guarantees of indebtedness. 

The definition of"related person" identifies the persons covered, and clarifies the 

time periods during which they are covered. The tenn "related person"433 means any 

person who was in any of the following categories at any time during the specified period 

for which disclosure under paragraph (a) ofltem 404 is required: 

• any director or executive officer of the company and his or her immediate family 

members; and 

• if disclosure were provided in a proxy or information statement relating to the 

election of directors, any nominee for director and the immediate family members 

of any nominee for director. 

In addition, a security holder known to the company to beneficially own more than five 

percent of any class of the company's voting securities or any immediate fami ly member 

of any such person, when a transaction in which such security holder or fam ily member 

had a direct or indirect material interest occurred or existed, is also a related person. 

The definition of "related person" that we have adopted will require disclosure of 

related person transactions involving the company and a person (other than a significant 

shareholder or immediate family member of such shareholder) that occurred during the 

431 

432 

433 

See Section V.A.3. below. 

Instruction 2 to Item 404(a) . 

Instruction 1 to Item 404(a) . 
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• last fiscal year, if the person was a "related person" during any part of that year. 434 A 

person who had a position or relationship giving rise to the person being a "related 

person" during only part of the last fiscal year may have had a material interest in a 

transaction with the company during that year. While prior to these amendments Item 

404(a) did not indicate whether disclosure was required for the transaction in this 

si tuation, the history of Item 404 suggests that disclosure was required if the requisite 

relationship existed at the time of the transaction, even if the person was no longer a 

related person at the end of the year.435 We believe that, because of the potential for 

abuse and the close proximity in time between the transaction and the person 's status as a 

"related person," it is appropriate to require disclosure for transactions in which the 

person had a material interest occurring at any time during the fiscal year. For example, 

it is possible that a material interest of a person in a transaction during this timeframe 

could influence the person 's performance ofhis or her duties . 

We believe that transactions with persons who have been or who will become 

significant shareholders (or their immediate family members), but are not at the time of 

the transaction, raise different considerations and are harder to track, and thus we are 

excluding them as proposed. Disclosure will be required, however, regarding a 

434 

435 

As proposed, the principle for disclosure that we have adopted only applies to nominees for 
director if disclosure is being provided in a proxy or information statement involving the election 
of directors. Also, as proposed, ongoing disclosure is not required regarding nominees for director 
who were not elected (unless a nominee has been nominated again for director) . 

This position, which had been included in the proxy rule provisions that were the precursor to Item 
404, was deleted from those provisions in 1967 as duplicative of a note that applied to all of the 
disclosure required in Schedule 14A (including the related party disclosure requirement in 
Schedule 14A). Adoption of Amendments to Proxy Rules and Information Rules, Release No. 34-
8206 (Dec. 14, 1967) [32 FR 20960], at "Schedule 14A- Item7(f)." Before today's amendments, 
Note C to Schedule 14A provided that " [i]nformation need not be included for any portion of the 
period during which such person did not hold any such position or relationship, provided a 
statement to that effect is made." We have amended Note C to Schedule 14A as proposed so that 
it will no longer apply to disclosure of related person transactions. 
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• transaction that begins before a significant shareholder becomes a significant shareholder, 

and continues (for example, through the on-going receipt of payments) on or after the 

time that the person becomes a significant shareholder. 

We are adopting the definition of"immediate family member" as proposed. 

Under Item 404(a), the term "immediate family member" means any child, stepchild, 

parent, stepparent, spouse, sibling, mother-in-law, father-in-law, son-in-law, daughter-in-

law, brother-in-law, or sister-in-law, and any person (other than a tenant or employee) 

sharing the household of any director, nominee for director, executive officer, or 

significant shareholder of the company. The amended definition differs from the former 

definition in that it includes stepchildren, stepparents, and any person (other than a tenant 

or employee) sharing the household of a director, nominee for director, executive officer, 

or significant shareholder of the company.436 

The amended definition of "amount involved" is adopted as proposed.437 The 

definition incorporates two concepts that were included in Item 404 prior to these 

amendments regarding how to determine the "amount involved" in transactions, and 

clarifies that the amounts reported must be in dollars even if the amount was set or 

expensed in a different currency. As adopted, the tenn "amount involved" means the 

dollar value of the transaction, or series of similar transactions, and includes: 

436 

437 

• in the case of any lease or other transaction providing for periodic payments or 

installments, the aggregate amount of all periodic payments or installments due on 

or after the beginning of the company' s last fiscal year, including any required or 

The persons included in these additions to the definition are also included in the definition of 
"family member" in General Instruction A.l.(a)(5) to Securities Act Form S-8 . 

Instruction 3 to Item 404(a). 
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optional payments due during or at the conclusion of the lease or other transaction 

providing for periodic payments or installments;438 and 

• in the case of indebtedness, the largest aggregate amount of all indebtedness 

outstanding a't any time since the beginning of the company' s last fiscal year and 

all amounts of interest payable on it during the last fiscal year. 439 

2. Disclosure Requirements 

Subparagraphs of Item 404(a) as adopted provide the di sclosure requirements for 

related person transactions. The company will be required to describe the transaction, 

including: 

• the person' s name and rel ationship to the company; 

• the person ' s interest in the transaction with the company, including the related 

person 's position or relationship with, or ownership in, a firm , corporation, or 

other entity that is a pmiy to or has an interest in the transaction; and 

• the approximate dollar value of the amount involved in the transaction and of the 

1 d ' . . h . 440 re ate person s mterest m t e transactiOn. 

Companies will also be required to disclose any other information regarding the 

transaction or the related person in the context of the transaction that is material to 

investors in light of the circumstances of the particular transaction. 

438 

439 

440 

Prior to today's amendments, Instruction 3 to Item 404(a) had provided guidance regarding 
computing the amount involved in lease or other agreements providing for periodic payments or 
installments. 

Prior to today' s amendments, the basis for determining the amount involved in indebtedness 
transactions had been set forth in Item 404(c). 

Because of the manner in which the amount involved in the transaction is calculated for 
indebtedness, as discussed above, disclosure with respect to indebtedness will include the largest 
aggregate amount of principal outstanding during the period for which disclosure is provided, as 
well as the amount of principal and interest paid during the period for which disclosure is 

158 



As was the case prior to adoption of these amendments, the dollar value of the 

related person ' s interest in the transaction will be computed without regard to the amount 

of the profit or loss involved in the transaction.441 One commenter pointed out that the 

proposals expanded the application of this provision to also cover the computation of the 

"amount involved" when the provision was moved from an instruction into the body of 

Item 404(a).442 In streamlining Item 404(a), we did not intend to change the scope of the 

prior instruction. Therefore, the final rule clarifies the context in which profit or loss is 

not to be considered. 

Consistent with the principles-based approach that we are applying to related 

person transaction disclosure, we are eliminating an instruction that, in the case of a 

related person transaction involving a purchase or sale of assets by or to the company 

otherwise than in the ordinary course ofbusiness, called for specific disclosure of the cost 

of the assets to the purchaser, and if acquired within two years of the transaction, the cost 

of the assets to the seller and related information about the price of the assets. We note, 

however, that if such information is material under the revised standards of Item 404(a), 

because, for example, the recent purchase price to the related person is materially less 

than the sale price to the company, or the sale price to the related person is materially 

more than the recent purchase price to the company, disclosure of such prior purchase 

price and related information about the prices could be required. 

Prior to adoption oftoday's amendments, disclosure was required under Item 

404( c) regarding amounts possibly owed to the company under Section 16(b) of the 

441 

provided, the aggregate amount of principal outstanding as of the latest practicable date, and the 
rate or amount of interest payable on the indebtedness. Item 404(a)(5) . 

Item 404(a)(4) . 
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Exchange Act. 443 We believe that the purpose of related person transaction disclosure 

differs from the purpose of Section 16(b ), and one commenter expressed support for 

eliminating this requirement.444 Accordingly, the rule amendments eliminate this former 

Section 16(b )-related disclosure requirement. 

3. Exceptions 

Some categories of transactions do not fall within the principle for disclosure and 

therefore Item 404(a) as amended includes disclosure exceptions that we believe are 

consistent with our principles-based approach.445 The first category of transactions 

involves compensation. Disclosure of compensation to an executive officer will not be 

required if: 

• the compensation is reported pursuant to Item 402 ofRegulation S-K; or 

• the executive officer is not an immediate family member and such compensation 

would have been reported under Item 402 as compensation earned for services to 

the company if the executive officer was a named executive officer, and such 

compensation had been approved, or recommended to the board of directors of 

the company for approval, by the compensation committee of the board of 

directors (or group of independent directors performing a similar function) of the 

company.446 

As proposed, this disclosure exception would have required compensation committee 

approval of an executive officer's compensation if that executive officer's compensation 

442 

443 

444 

445 

See letter from Sullivan. 

This requirement had been set forth in Instruction 4 to Item 404(c) prior to these amendments. 

See letter from SCSGP. 

Instructions 4, 5, 6 and 7 to Item 404(a) . 
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• was not reported under Item 402. However, one commenter noted that in accordance 

with listing standards, compensation committees may only need to recommend to the 

board of directors, rather than approve, the compensation of executive officers (other than 

the chief executive officer). 447 We believe that it is appropriate for this disclosure 

exception to apply a standard that is consistent with the listing standards and we have 

thus modified this exception from the proposal accordingly. Finally, as proposed 

disclosure of compensation to a director will not be required if the compensation is 

reported pursuant to the director compensation disclosure requirement in Item 402(k).448 

As we explained in the Proposing Release, since the disclosure either would be 

reported under Item 402, or would not be required under Item 402, we do not believe 

that these particular compensation transactions fall within our Item 404 disclosure 

principle, or they will have already been disclosed. Transactions involving 

compensation that do not fall within these exceptions, such as compensation of 

immediate family members, are within the scope of the principle for disclosure in 

amended Item 404(a).449 These exceptions thus clarify the limited situations in which 

disclosure of compensation to related persons is not required under Item 404. 

The second category of transactions involves three types of situations that we 

believe do not raise the potential issues underlying our principle for disclosure. First, in 

the case of transactions involving indebtedness, as proposed we have adopted 

446 

447 

44 8 

449 

Instruction S.a. to Item 404(a) . 

See letter from NYCBA. 

Instruction S.b. to Item 404(a). 

One commenter believed that the proposals would have eliminated disclosure of related person 
transactions involving the employment of immediate family members. See letter from CRPTF. 
Item 404(a), as amended, continues to require disclosure of these types of related person 
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amendments so that the following items of indebtedness may be excluded from the 

calculation of the amount of indebtedness and need not be disclosed because they do not 

have the potential to impact the parties as do the transactions for which disclosure is 

required: amounts due from the related person for purchases of goods and services 

subject to usual trade terms, for ordinary business travel and expense payments and for 

other transactions in the ordinary course ofbusiness.450 Also, in the case of a transaction 

involving indebtedness, the amendments provide, as proposed, that if the lender is a 

bank, savings and loan association, or broker-dealer extending credit under Federal 

Reserve Regulation T451 and the loans are not disclosed as nonaccrual, past due, 

restructured or potential problems,452 disclosure under paragraph (a) ofltem 404 may 

consist of a statement, if correct, that the loans to such persons satisfied the following 

conditions: 

450 

451 

452 

453 

• they were made in the ordinary course of business; 

• they were made on substantially the same terms, including interest rates and 

collateral, as those prevailing at the time for comparable loans with persons not 

related to the lender; and 

• they did not involve more than the normal risk of collectibility or present other 

unfavorable features. 453 

transactions when the threshold for disclosure has been met and the immediate family member has 
or will have a direct or indirect material interest. 

Instruction 4.a. to Item 404(a), which is based on Instruction 2 to Item 404(c) as it was stated prior 
to today's amendments. 

12 CFR Part 220. 

See Item III.C.l. and 2. oflndustry Guide 3, Statistical Disclosure by Bank Holding Companies 
[17 CFR 229 .802(c)]. 

Instruction 4.c. to Item 404(a). 
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This exception is based on the exception that was included in Instruction 3 to Item 404(c) 

prior to these amendments, and has been modified as proposed to be more consistent with 

the prohibition of the Sarbanes-Oxley Act on personal loans to officers and directors.454 

Second, we are adopting as proposed an instruction indicating that a person who 

has a position or relationship with a firm, corporation, or other entity that engages in a 

transaction with the company shall not be deemed to have an indirect material interest 

within the meaning of paragraph (a) of Item 404 if: 

454 

455 

• the interest arises only: (i) from the person's position as a director of another 

corporation or organization that is a party to the transaction; or (ii) from the direct 

or indirect ownership by such person and all other related persons, in the 

aggregate, of less than a ten percent equity interest in another person (other than a 

partnership) which is a party to the transaction; or (iii) from both such position 

and ownership; or 

• the interest arises only from the person's position as a limited partner in a 

partnership in which the person and all other related persons, have an interest of 

less than ten percent, and the person is not a general partner of and does not have 

another position in the partnership.455 

Specifically, the language that was in Instruction 3 to paragraph (c) of Item 404 prior to these 
amendments has been modified to replace the reference "comparable transactions with other 
persons" with the phrase "comparable loans with persons not related to the lender." 

Instruction 6 to Item 404(a). This amendment is based on the language that was in parts A and B 
oflnstruction 8 to Item 404(a) prior to these amendments. This amendment omits the portion of 
that instruction (Instruction 8.C.) regarding interests arising solely from holding an equity or a 
creditor interest in a person other than the company that is a party to the transaction, when the 
transaction is not material to the other person. This exception may have resulted in inappropriate 
non-disclosure of transactions without regard to whether they were material to the company. In 
addition, we are eliminating the language that had been set forth in Instruction 6 to Item 404(a) 
prior to these amendments, which had covered a subset of transactions now covered by Instruction 
6, as amended, and therefore was duplicative. 
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• Finally, disclosure will not be required under paragraph (a) of Item 404 in three 

other types of circumstances. First, disclosure wi ll not be required under paragraph (a) of 

Item 404 as to any transaction where the rates or charges involved in the transaction are 

determined by competitive bids, or the transaction involves the rendering of services as a 

common or contract carrier, or public utility, at rates or charges fixed in conformity with 

law or governmental authority.456 We had proposed to eliminate this exception because 

we considered such bright-line presumptions as inconsistent with our principles-based 

approach to the rule. We are persuaded, however, by a commenter who indicated that the 

prior exception embodied a conclusion that the terms of these types of transactions would 

likely not be influenced by the related persons and therefore should be excluded as not 

material.457 As a result, the instruction is retained in the rule as adopted. 

Second, disclosure need not be provided under paragraph (a) of Item 404 if the 

transaction involves services as a bank depositary of funds, transfer agent, registrar, 

trustee under a trust indenture, or similar services.458 We had proposed to eliminate this 

exception. We are persuaded by commenters' concerns that eliminating this exception 

may be detrimental to financial institutions and may not result in additional meaningful 

disclosure.459 Accordingly, we are retaining this exception. 

Third, we are adopting an exception indicating that disclosure need not be 

provided pursuant to paragraph (a) of Item 404 if the interest of the related person arises 

solely from the ownership of a class of equity securities of the company and all holders of 

456 

457 

458 

459 

Instruction 7.a. to Item 404(a). 

Letter from SCSGP. 

Instruction 7 .b. to Item 404(a). 

See, ~, letters from American Bankers Association ("American Bankers"); Compass 
Bancshares; and Whitney Holding Corporation ("Whitney Holding"). 
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- --- - ---------~-----------------------------------------------. 

that class of equi ty securities of the company received the same benefi t on a pro rata 

basis.46° Commenters expressed concern that our proposal to eliminate the former 

exception 461 would require disclosure if a related person receives over $120,000 in 

dividends on company stock in a year, even though those dividends are paid on the same 

terms as for all other stockholders.462 We are persuaded by the commenters that related 

person transaction disclosure is not necessary for transactions where a related person 

receives pro rata dividends or returns on the ownership of equity securities, and therefore 

we have adopted an instruction to provide an exception from disclosure in these limited 

circumstances. 463 

Some commenters requested that we create a new exception for transactions 

undertaken in the ordinary course of business of the company and conducted on the same 

terms that the company offers generally in transactions with persons who are not related 

persons.464 Former Item 404(a) did not include such an "ordinary course of business" 

disclosure exception, and we are not persuaded that it should be expanded to include one. 

In this regard, we note that transactions which should properly be disclosed under Item 

404(a) might be excluded under an ordinary course of business exception, such as 

employment of immediate family members of officers and directors. However, we note 

460 

461 

462 

463 

464 

Instruction 7 .c. to Item 404(a). 

Before the adoption of these amendments, Instruction 7.C. to Item 404(a) provided that no 
information was required under Item 404(a) for transactions where the interest of the related 
person arose solely from the ownership of securities of the company and such person received no 
extra or special benefit not shared on a m:g_ rata basis. 

See, ~, letters from SCSGP and Sullivan. 

The instruction as adopted differs from the language oflnstruction 7.C. prior to these amendments 
in that it is limited to ownership of a class of equity securities rather than securities generally and 
focuses on benefits being provided m:g_ rata to the holders of that class rather than the absence of 
certain extra or special benefits. 

See, ~' letters from SCSGP and Sullivan. 
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that whether a transaction which was not material to the company or the other entity 

involved and which was undertaken in the ordinary course of business of the company 

and on the same terms that the company offers generally in transactions with persons who 

are not related persons, are factors that could be taken into consideration when 

performing the materiality analysis for determining whether disclosure is required under · 

the principle for disclosure. 

B. Procedures for Approval of Related Person Transactions 

We are adopting a new requirement for disclosure of the policies and procedures 

established by the company and its board of directors regarding related person 

transactions substantially as proposed. State corporate law and increasingly robust 

corporate governance practices support or provide for such procedures in connection with 

transactions involving conflicts of interest.465 We believe that this type of information 

may be material to investors, and our amendments therefore require disclosure of policies 

and procedures regarding related person transactions under paragraph (b) of Item 404, as 

amended. 

Specifically, the amendments require a description of the company' s policies and 

procedures for the review, approval or ratification of transactions with related persons 

that are reportable under paragraph (a) of Item 404. The description must include the 

material features of these policies and procedures that are necessary to understand them. 

While the material features of such policies and procedures will vary depending on the 

particular circumstances, examples of such features may include, in given cases, among 

other things: 

465 Del. Code Ann. tit. 8, § 144 (2004) . See also NYSE, Inc. Listed Company Manual Section 307.00 
and NASD Manual , Marketplace Rules 4350(h) and 4360(i). 
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• the types of transactions that are covered by such policies and procedures, and the 

standards to be applied pursuant to such policies and procedures; 

• the persons or groups of persons on the board of directors or otherwise who are 

responsible for applying such policies and procedures; and 

• whether such policies and procedures are in writing and, if not, how such policies 

and procedures are evidenced. 

Item 404(b) requires identification of any transactions required to be reported 

under paragraph (a) of Item 404 where the company's policies and procedures do not 

require review, approval or ratification or where such policies and procedures have not 

been followed . 

One commenter expressed concern that it is not reasonable or customary for a 

company' s related person transaction policy to extend to transactions occurring before an 

individual becomes affi liated with a company.466 In response, we have added an 

instruction indicating that disclosure need not be provided pursuant to paragraph (b) of 

Item 404 regarding any transaction that occurred at a time before the related person had 

the relationship that would trigger disclosure under Item 404(a), if the transaction did not 

continue after the related person had that relationship.467 

466 

467 

C. Promoters and Control Persons 

As proposed and adopted, the amendments require a company to provide 

See letter from NYCBA. 

See Instruction to Item 404(b). For example, disclosure would not be required under Item 404(b) 
in a company's Form 10-K for the fiscal year ended December 31 , 2005 of a transaction that 
occurred in March 2005 between the company and an immediate family member of a person who 
later became a director of the company in August 2005 . However, disclosure would be required 
under Item 404(a) in this circumstance. This Instruction to Item 404(b) does not apply to 
transactions of significant shareholders of the company, because Item 404(a) does not require 
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disclosure regarding the identity of promoters and its transactions with those promoters if 

the company had a promoter at any time during the last five fi scal years.468 The 

disclosure will be required in Securities Act registration statements on Fonn S-1 or on 

Form SB-2 and Exchange Act Form 10 or Form 1 0-SB. The disclosure includes: 

• the names of the promoters; 

• the nature and amount of anything of value received by each promoter from the 

company and the nature and amount of any consideration received by the 

company; and 

• additional infonnation regarding any assets acquired by the company from a 

promoter. 

The amendments are consistent with the previous disclosure requirements 

regarding promoters. However, prior to these amendments thi s di sclosure was not 

required if the company had been organized more than five years ago, even if the 

company otherwise had a promoter within the last five years. Our staffs experi ence in 

reviewing registration statements, especially of smaller companies, suggests that the more 

appropriate five-year test for which the disclosure should be provided relates to the 

period of time during which the company had a promoter, as our revision provides, rather 

than the date of organization of the company.469 We are also requiring the same 

disclosure that is required for promoters for any person who acquired control, or is part of 

468 

469 

disclosure of transactions with significant shareholders that are completed before they become 
significa nt shareholders. 

Item 404(c) . 

We also adopt as proposed similar revisions to the disclosure requirement referencing promoters 
in Item 40 l (g)( l ) of Regulation S-K. In addition, as proposed our revisions add Form SB-2 to the 
list of registration statement forms in Item 404 for which promoter disclosure is required. While 
this revision updates the registration statement forms listed in Item 404, it does not change the 
promoter disclosure requirement of Form SB-2 . 
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a group that acquired control, of an issuer that is a shell company.470 We are revising the 

title of this item to include the term control persons in order to clarify the scope of the 

disclosure requirement. 

D. Corporate Governance Disclosure 

We are consolidating our disclosure requirements regarding director 

independence and related corporate governance disclosure requirements under a single 

disclosure item and updating such disclosure requirements regarding director 

independence to reflect our current requirements and current li sting standards. 47 1 

Prior to these amendments, Item 404(b) had required disclosure of specific business 

relationships between a director or nominee for director and the company that could bear 

on the ability of directors and nominees for director to exercise independent judgment in 

the performance of their duties. We proposed to eliminate the disclosure requirement that 

was stated under paragraph (b) of Item 404 in favor of more direct disclosure about the 

determination of the independence of directors and nominees for director, including 

information supplementing the amended related person transaction disclosure that would 

pennit qualitative assessment of those independence determinations. While one 

470 

47 1 

Item 404(c)(2). The term "group" has the same meaning as in Exchange Act Rule 13d-5(b)( l) (17 
CFR 240. 13d-5(b)(l)] , that is, any two or more persons that agree to act together fo r the purpose 
of acquiring, holding, voting or disposing of equity securities of an issuer. The term "shell 
company" is defined in Securities Act Rule 405 and Exchange Act Rule 12b-2. 

Item 407 of Regulations S-K and S-B. As adopted, Item 407 consolidates corporate governance 
disclosure requirements located in several places under our rules and the principal markets' listing 
standards, including in particular requirements that had been specified in Items 306, 401(h), (i) 
and (j), 402(j) and 404(b) of Regulation S-K and Item 7 of Schedule 14A under the Exchange Act 
prior to these amendments. We are not making any changes to the substance of the requirements 
under Item 306, Item 401 (h) , (i) or (j), or Item 402(j) as part of this consolidation. However, as 
proposed, Item 407 reorders some provisions that were specified in Item 306 and reflects the 
relevant Public Company Accounting Oversight Board rules. See PCAOB Rulemaking: Public 
Company Accounting Oversight Board; Order Approving Proposed Technical Amendments to 
Interim Standards Rules, Release No. 34-49624 (Apr. 28 , 2004) [69 FR 24199] ; and Order 
Regarding Section 101(d) of the Sarbanes-Oxley Act of2002, Release No. 33-8223 (Apr. 25, 
2003) [68 FR 2336] . 
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commenter suggested that we retain a revised version of paragraph (b) to Item 404 as it 

was stated prior to these amendments,472 we continue to believe that disclosure focused 

on the determinations made regarding director independence is the appropriate approach. 

The comprehensive director independence disclosure requirement that we are adopting 

today recognizes the significant development of independence requirements since the 

disclosure requirements in former paragraph (b) of Item 404 were originally adopted. As 

directed by the Sarbanes-Oxley Act of 2002, we adopted a rule requiring national 

securities exchanges and national securities associations to adopt listing standards 

requiring independent audit committees meeting the standards of our rule. 473 Further, in 

2003 and 2004, we approved amendments to additional listing standards, including those 

of the New York Stock Exchange and Nasdaq,474 that imposed specific additional 

472 

473 

474 

Letter from Fenwick. 

See Section lOA(m) of the Exchange Act [15 U.S.C. 78j-l(m)]; Exchange Act Rule lOA-3 [17 
CFR 240.10A-3]; and Standards Relating to Listed Company Audit Committees, Release No. 33-
8220 (Apr. 9, 2003) (the "Audit Committee Release") [68 FR 18788]. 

NASD and NYSE Listing Standards Release. The other exchanges have also adopted corporate 
governance listing standards. See Order Granting Approval of Proposed Rule Change by the 
American Stock Exchange LLC and Notice of Filing and Order Granting Accelerated Approval of 
Amendment No. 2 Relating to Enhanced Corporate Governance Requirements Applicable to 
Listed Companies, Release No. 34-48863 (Dec. 1, 2003) [68 FR 68432] ; Notice of filing and 
Order Granting Accelerated Approval of Proposed Rule Change and Amendment Nos. 1 and 2 
Thereto by the Philadelphia Stock Exchange, Inc. Relating to Corporate Governance, Release No. 
34-49881 (June 17, 2004) [69 FR 35408]; Order Approving Proposed Rule Change and Notice of 
Filing and Order Granting Accelerated Approval to Amendment Nos. 2 and 3 to the Proposed 
Rule Change by the Chicago Stock Exchange, Inc. Relating to Governance oflssuers on the 
Exchange, Release No. 34-49911 (June 24, 2004) [69 FR 39989]; Notice offiling and Order 
Granting Accelerated Approval of Proposed Rule Change by the Boston Stock Exchange, Inc. to 
Amend Chapter XXVII, Section 10 of the Rules of the Board of Governors by Adding 
Requirements Concerning Corporate Governance Standards of Exchange-Listed Companies, 
Release No. 34-49955 (July 1, 2004) [69 FR 41555]; Notice of Filing and Order Granting 
Accelerated Approval of Proposed Rule Change and Amendment Nos. 1 and 2 Thereto by the 
Chicago Board Options Exchange, Incorporated, Relating to Enhanced Corporate Governance 
Requirements for Listed Companies, Release No. 34-49995 (July 9, 2004) [69 FR 42476]; Notice 
of Filing and Order Granting Accelerated Approval of Proposed Rule Change and Amendment 
Nos. 1 and 2 Thereto by National Stock Exchange Relating to Corporate Governance, Release No. 
34-49998 (July 9, 2004) [69 FR 42788]; and Notice of Filing and Immediate Effectiveness of 
Proposed Rule Change by the Pacific Exchange, Inc. to Amend the Corporate Governance 
Requirements for PCX Listed Companies, Release No. 34-50677 (Nov. 16, 2004) [69 FR 68205] . 
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independence standards for boards of directors, and the compensation and nominating 

committees or persons performing similar functions. Each listed company (unless 

exempt) determines whether its directors and committee members are independent based 

on definitions that it adopts which, at a minimum, are required to comply with the listing 

standards applicable to the company. 

The amendments we are adopting today, substantially as proposed, include a 

disclosure requirement to identify the independent directors of the company (and, in the 

case of disclosure in proxy or information statements relating to the election of directors, 

nominees for director) under the definition for determining board independence 

applicable to it. 475 The amendments also require disclosure of any members of the 

compensation, nominating and audit committees that the company has not identified as 

independent under the definition of independence for that board committee applicable to 

it.476 

More specifically, if the company is an issuer477 with securities listed, or for 

which it has applied for listing, on a national securities exchange478 or in an automated 

475 

476 

477 

The Commission has previously received a rulemaking petition submitted by the AFL/CIO, which 
requested the Commission to amend Items 401 and 404 of Regulation S-K to require disclosure 
about transactions with non-profit organizations (letter dated Dec. 12, 2001 from Richard Trumka, 
Secretary-Treasurer, AFL/CIO, File No. 4-499, available at www.sec.gov/rules/petitions/petn4-
499.pdt) and a rulemaking petition submitted by the Council oflnstitutional Investors, which 
requested amendments to Item 401 of Regulation S-K to require disclosure of certain transactions 
between directors, executive officers and nominees (letter dated Oct. 1, 1997, as amended Oct. 19, 
1998, from Sarah A.B. Teslik, Executive Director, Council oflnstitutional Investors, File No.4-
404). We believe these requests have in large part been addressed by revised listing standards 
instituted by the exchanges, so that we are not now taking additional action under these petitions. 

Item 407(a). 

I d. If the company does not have a separately designated compensation, nominating or audit 
committee or committee performing similar functions , it must provide this disclosure regarding 
independence under committee independence standards with respect to all members of the board 
of directors. 

Under the amendments, " listed issuer" has the same meaning as in Exchange Act Rule 1 OA-3 . 
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inter-dealer quotation system of a national securities association479 which has 

requirements that a majority of the board of directors be independent, Item 407(a) 

requires disclosure of those directors and director nominees that the company identifies 

as independent (and committee members not identified as independent), using the 

definition for independence for directors (and for committee members) that it uses for 

determining compliance with the applicable listing standards. If the company is not a 

listed issuer, we are requiring disclosure of those directors and director nominees that the 

company identifies as independent (and committee members not identified as 

independent) using the definition for independence for directors (and for committee 

members) of a national securities exchange or a national securities association, specified 

by the company. The company will be required to apply the same definition consistently 

to all directors and also to use the independence standards of the same national securities 

exchange or national securities association for purposes of determining the independence 

of members of the compensation, nominating and audit committees.480 

One commenter pointed out the rule proposals did not make clear what disclosure 

would be required for listed issuers that relied upon an exemption from independence 

478 

479 

480 

Under the amendments, "national securities exchange" means a national securities exchange 
registered pursuant to Section 6(a) ofExchange Act [15 U.S.C. 78f(a)] . 

Under the amendments, "inter-dealer quotation system" means an automated inter-dealer 
quotation system of a national securities association registered pursuant to Section 15A(a) of the 
Exchange Act [15 U.S .C. 78o-3(a)], and a "national securities association" means a national 
securities association registered pursuant to Section 15A(a) of the Exchange Act [15 U.S .C. 78o-
3(a)] that has been approved by the Commission (as that definition may be modified or 
supplemented). Inter-dealer quotation systems such as the OTC Bulletin Board, the Pink Sheets 
and the Yellow Sheets, which do not maintain or impose listing standards and do not have listing 
agreements or arrangements with the issuers whose securities are quoted through them, are not 
within this definition. See Section II.F.1. in the Audit Committee Release. 

Similar disclosure had been required pursuant to Item 7( d)(2)(ii) and Item 7( d)(3 )(iv) of Schedule 
14A prior to these amendments. As part of our consolidation of these provisions into new Item 
407, we adopt revised language for these provisions that reflects the general approach discussed 
above with regard to disclosure of director independence for board and committee purposes. 
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requirements, most notably a "controlled company" exemption.481 To clarify the 

disclosure required in this situation, we added a requirement to the amendments that if 

the company is a listed issuer whose securities are listed on a national securities exchange 

or in an inter-dealer quotation system which has requirements that a majority of the board 

of directors be independent, and also has exemptions to those requirements (for board or 

committee member independence) upon which the company relied, the company must 

disclose the exemption relied upon and explain the basis for its conclusion that such 

exemption is applicable.482 Similar disclosure is required for those companies that are 

not listed issuers but would qualify for an exemption under the listing standards selected. 

In addition, this instruction clarifies that small business issuers listed on exchanges where 

at least half of the members of the board of directors, rather than a majority, are required 

to be independent must comply with the disclosure requirements specified in Item 

407(a).483 

The amendments require as proposed that an issuer which has adopted definitions 

of independence for directors and committee members must disclose whether those 

definitions are posted on the company's Web site, and if they are not include the 

definitions as an appendix to the company's proxy or information statement at least once 

every three years or if the policies have been materially amended since the beginning of 

the company' s last fiscal year.484 Further, if the policies are not on the company' s Web 

481 

482 

483 

484 

Letter from NYCBA. 

Instruction 1 to Item 407(a). 

See Section 12l.B.(2)( c) of the American Stock Exchange Company Guide; paragraph (g) of 
Chapter XXVII, Listed Securities, Section 10, Corporate Governance, of the Rules of the Board of 
Governors of the Boston Stock Exchange; and Rule 19(a)( 1) of Article XXVIII , Listed Securities, 
of the Chicago Stock Exchange Rules. 

Item 407(a)(2). 
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site, or included as an appendix to the company's proxy or information statement, the 

company must disclose in which of the prior fiscal years the policies were included in the 

company's proxy or information statement. 

In addition, the amendments require, for each director or director nominee 

identified as independent, a description, by specific category or type, of any transactions, 

relationships or arrangements not disclosed pursuant to paragraph (a) of Item 404 that 

were considered by the board of directors of the company in determining that the 

applicable independence standards were met. Under our proposals, disclosure of the 

specific details of each such transaction, relationship or arrangement would have been 

required. Several commenters objected to providing this disclosure, given the potential 

for extensive detail about these types of transactions, relationships or arrangements, and 

some suggested instead providing disclosure by category or type oftransaction.485 In 

response to the commenters, we have revised the disclosure requirement to permit 

transactions, relationships or arrangements of each director or director nominee to be 

described by the specific category or type. Consistent with the rule proposals, the 

amended rule requires that the disclosure be made on a director by director basis, with 

separate disclosure of categories or types of transactions, relationships or arrangements 

for each director and director nominee. We have also adopted an instruction indicating 

that the description of the category or type must be sufficiently detailed so that the nature 

of the transactions, relationships or arrangements is readily apparent. 486 

As proposed, this independence disclosure is required for any person who served 

as a director of the company during any part of the year for which disclosure must be 

485 See, ~. letters from Chamber of Commerce; FSR; and Sidley Austin. 
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provided,487 even if the person no longer serves as director at the time of filing the 

registration statement or report or, if the information is in a proxy statement, if the 

director's term of office as a director will not continue after the meeting. In this regard, 

we believe that the independence status of a director is material while the person is 

. d. d . f 1 . 488 servmg as I rector, an not JUSt as a matter o ree ectwn. 

We also amend the disclosure requirements regarding the audit committee and 

nominating committee applicable prior to these amendments in order to eliminate 

duplicative committee member independence disclosure and to update the required audit 

committee charter disclosure requirements for consistency with the more recently 

adopted nominating committee charter disclosure requirements. 489 As a result, as 

proposed the audit committee charter will no longer be required to be delivered to 

security holders if it is posted on the company's Web site.490 We also are moving the 

disclosure required by Section 407 of the Sarbanes-Oxley Act regarding audit committee 

financial experts to Item 407, although as proposed we are not making any substantive 

changes to that requirement.491 

486 

487 

488 

489 

490 

49 1 

Instruction 3 to Item 407(a). 

Instruction 2 to Item 407(a) has been revised to clarify this requirement. As proposed, disclosure 
under these amendments will not be required for persons no longer serving as a director in 
registration statements under the Securities Act or the Exchange Act filed at a time when the 
company is not subject to the reporting requirements of Exchange Act Section 13(a) or IS( d). As 
proposed, disclosure will not be required of anyone who was a director only during the time period 
before the company made its initial public offering if he or she was no longer a director at the time 
of the offering. 

For this reason, we are not incorporating the concept previously found in Instruction 4 to Item 
404(b) into Item 407(a) as adopted. 

However, we are not revising the provision that the Audit Committee Report is furnished and not 
filed . 

Item 407(d)(l) and Instruction 2 to Item 407 . 

Item 407(d)(5). 
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• The amendments require new disclosures regarding the compensation committee 

that are similar to the disclosures required regarding audit and nominating committees of 

the board of directors.492 The company must state whether the compensation committee 

has a charter, and if it does make the charter available through its Web site or proxy 

materials in one of the ways that the audit and nominating committee charters may be 

made available. As proposed, the company will be required to describe its processes and 

procedures for the consideration and determination of executive and director 

compensation including: 

492 

• the scope of authority of the compensation committee (or persons performing the 

equivalent functions); 

• the extent to which the compensation committee (or persons performing the 

equivalent functions) may delegate any authority to other persons, specifying 

what authority may be so delegated and to whom; 

• any role of executive officers in determining or recommending the amount or 

form of executive and director compensation; and 

• any role of compensation consultants in determining or recommending the 

amount or form of executive and director compensation, identifying such 

consultants, stating whether such consultants are engaged directly by the 

compensation committee (or persons performing the equivalent functions) or any 

other person, describing the nature and scope of their assignment, and the material 

elements of the instructions or directions given to the consultants with respect to 

the performance of their duties under the engagement. 

These compensation committee disclosure requirements are included in Item 407(e). 
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• 

Several commenters viewed this item as redundant with the Compensation 

Discussion and Analysis required under Item 402, and suggested that they be 

combined.493 While this item and the Compensation Discussion and Analysis both 

involve the determination of executive officer compensation, they have different focuses. 

Item 407(e) focuses on the company's corporate governance structure that is in place for 

considering and determining executive and director compensation - such as the scope of 

authority of the compensation committee and others in making these determinations, as 

well as the resources utilized by the committee. In contrast, the Compensation 

Discussion and Analysis focuses on material infonnation about the compensation policies 

and objectives of the company and seeks to put the quantitative disclosure about named 

executive officer compensation into perspective. We believe it is appropriate to discuss 

each of these matters separately and, accordingly, we have not combined them. 

As for the required disclosure regarding compensation consultants, some 

commenters objected to the proposed requirements,494 while other commenters suggested 

expanding the requirement to include, among other things, a discussion of the work 

performed by the compensation consultant for the company or others.495 In addition, 

some commenters suggested deleting the requirement in proposed Item 407(e) that 

companies identify any executive officer of the company that the compensation 

consultants contacted in carrying out their assignment.496 We continue to believe that the 

493 

494 

495 

496 

See, ~, letters from J. Brill I; Hewitt; Mercer; Pearl Meyer & Partners; and SCSGP. 

See , ~, letters from Buck Consultants; Chamber of Commerce; Hewitt; Pearl Meyer & Partners; 
Mercer; and Steven Hall & Partners. 

See, ~, letters from Brian Foley & Co.; 3C-Compensation Consulting Consortium; BCIMC; 
CF A Centre I ; Go;vernance for Owners; Michelle Leder; James McFadden; Institutional Investor 
Group; SBAF; and Theodore Schlissel. 

See, ~, letters from Compensia; FedEx Corporation; Hewitt; and Mercer. 
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involvement of compensation consultants and their interaction with the compensation 

committee is material information that should be required. However, we are persuaded 

that disclosure regarding any executive officers of the company that the compensation 

consultants contacted in carrying out their assignment is not necessary. Therefore, we are 

adopting the compensation consultant disclosure requirement in Item 407 (e) as proposed, 

except for the required disclosure regarding contacts with executive officers, which has 

not been adopted.497 

Further, the amendments consolidate into this compensation committee disclosure 

requirement the disclosure requirements regarding compensation committee interlocks 

and insider participation in compensation decisions, as proposed.498 

Finally, for registrants other than registered investment companies, the 

amendments eliminate an existing proxy disclosure requirement regarding directors who 

have resigned or declined to stand for re-election499 which is no longer necessary since it 

has been superseded by a disclosure requirement in Form 8-K.50° For registered 

investment companies, which do not file current reports on Form 8-K, the requirement 

has been moved to Item 22(b) of Schedule 14A.50 1 Also as proposed, the amendments 

combine various proxy disclosure requirements regarding board meetings and 

497 

498 

499 

500 

501 

Under the rules as adopted, disclosure would also not be required under this Item if an employee 
of a consulting firm met with company management to work on matters not involving 
compensation. See letter from Hewitt. 

Prior to these amendments, disclosure regarding compensation committee interlocks and insider 
participation in compensation decisions was required by Item 402U). 

Prior to these amendments, this disclosure was required by Item 7 (g) of Schedule 14 A. 

Item 5.02(a) of form 8-K. 

Item 22(b )(I 7) of Schedule 14A. 
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committees into one location. 502 In addition, we are adopting as proposed two 

instructions to Item 407 to combine repetitive provisions, one relating to independence 

di sclosure, and the other relating to board committee charters. 503 

E. Treatment of Specific Types of Issuers 

1. Small Business Issuers 

We are adopting amendments to Item 404 ofRegulation S-B substantially as 

proposed. Amended Item 404 of Regulation S-B is substantially similar to amended Item 

404 of Regulation S-K, except for the following two matters: 

• paragraph (b) ofltem 404 of Regulation S-K relating to policies and procedures 

for reviewing related person transactions is not included in Regulation S-B, and 

• Regulation S-B provides for a di sclosure threshold of the lesser of $120,000 or 

one percent of the average of the small business issuer' s total assets at year-end 

for the last three completed fiscal years, 504 to require di sclosure for small business 

issuers that may have material related person transactions even though smaller 

than the absolute dollar amount of $120,000. 

Both amended items consist of disclosure requirements regarding related person 

transactions and promoters. These provisions of Item 404 of RegulationS-Bare 

substantially identical to those of Item 404 ofRegulation S-K, except for certain changes 

502 

503 

504 

Item 407(b) includes disclosure requirements previously specified in paragraphs (d)(I) , (f) , and 
(h)(3) ofltem 7 of Schedule 14A. 

Instructions 1 and 2 to Item 407. Instruction 2 also includes as proposed a requirement that the 
charter be provided if it is materially amended. 

We are revising Item 404(a) of Regulation S-B from the proposal to clarify that the determination 
of a small business issuer's total assets for purposes of this Item shall be made as of the issuer's 
fiscal year-end for its las t three completed fiscal years. 
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conforming amended Item 404 of Regulation S-B to former Item 404 of RegulationS-B. 

These changes consist of the following: 

• retaining in amended Item 404 of RegulationS-Ban instruction in former Item 

404 of Regulation S-B regarding underwriting di scounts and commissions;505 and 

• not including an instruction in amended Item 404 of Regulation S-B regarding the 

treatment of foreign private issuers that is included in amended Item 404 of 

Regulation S-K. 506 

The two year time period for disclosure embodied in Item 404 of Regulation S-B prior to 

these amendments was retained in the principle for disclosure in proposed Item 404(a) of 

Regulation S-B. Amended Item 404(a) ofRegulation S-B continues to require two years 

of disclosure, but does so by including an instruction to Item 404(a) of Regulation S-B507 

requiring a second year of disclosure, rather than by including the two year time period in 

the principle for disclosure in Item 404(a) of Regulation S-B as was proposed. This 

change from the proposal clarifies that for purposes of applying the definition of "related 

person" to determine whether disclosure is required of a transaction that occurred prior to 

a person having the relationship that resulted in the person becoming a related person, a 

one year time period should be used rather than a two year time period. 508 This change 

from the proposal also results in the structure ofltem 404(a) of Regulation S-B more 

closely resembling the structure of Item 404(a) ofRegulation S-K, particularly in 

505 

506 

507 

508 

Instruction 8 to Item 404(a) of RegulationS-B . 

This is consistent with the requirements of Regulation S-B prior to these amendments. 

Instruction 9 to Item 404(a) of RegulationS-B. 

For example, if an employee had a material interest in a transaction with the small business issuer 
which occurred in February 2005 and then became an executive officer in July 2005 , disclosure 
would be required in the small business issuer's Form 10-KSB for the fiscal year ended December 
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• situations where Item 404(a) of Regulation S-K applies to time periods longer than one 

year. 

In addition, amended Item 404 of Regulation S-B retains a paragraph requiring 

disclosure of a list of all parents of the small business issuer showing the basis of control 

and as to each parent, the percentage of voting securities owned or other basis of control 

by the small business issuer' s immediate parent, if any. 509 

One conforming change that we are not making to Regulation S-B, however, 

concerns the calculation of a related person's interest in a given transaction. Prior to 

today' s amendments, Item 404(a) ofRegulation S-B differed from Item 404(a) of 

Regulation S-K with respect to, among other things, the calculation of the dollar value of 

a person' s interest in a related person transaction. Prior to these amendments, Instruction 

4 to Item 404(a) of Regulation S-K had specifically provided that the amount of such 

interest was to be computed without regard to the amount of profit or loss involved in the 

transaction. In contrast, Item 404(a) ofRegulation S-B contained no such instruction 

prior to these amendments. We are adopting amendments as proposed so that the method 

of calculation of a related person ' s interest in a transaction will be the same for both 

Regulation S-B and Regulation S-K. We believe that differences, if any, between the 

types of transactions that small business issuers may engage in with related persons as 

compared to transactions of larger issuers would not warrant a different approach for 

calculating a related person's interest in a transaction. 

509 

31 , 2005 . However, if the transaction had occurred in February 2004, disclosure would not be 
required in the small business issuer' s 2005 Form 10-KSB. 

Item 404(b) of RegulationS-B. 
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• As proposed, new Item 407 of Regulation S-Kis substantially identical to new 

Item 407 of Regulation S-B,510 except that it would not require disclosure regarding 

compensation committee interlocks and insider participation in compensation decisions 

or the Compensation Committee Report, since Regulation S-B did not require disclosure 

of this information prior to adoption of these amendments. 

2. Foreign Private Issuers 

Before today' s amendments, a foreign private issuer would be deemed to comply 

with Item 404 of Regulation S-K if it provided the information required by Item 7 .B. of 

Form 20-F. The amendments retain this approach, but require that if more detailed 

information is otherwise made publicly available or required to be disclosed by the 

issuer' s home jurisdiction or a market in which its securities are listed or traded, that 

same information must also be disclosed pursuant to Item 404. 5 11 

3. Registered Investment Companies 

We are revising Items 7 and 22(b) of Schedule 14A, substantially as proposed, to 

reflect the reorganization that we have undertaken with respect to operating companies. 

Under the amendments, information that was required to be provided by registered 

investment companies under Item 7 prior to the amendments is instead required by Item 

22(b).512 The requirements ofltem 7 that prior to the amendments applied to registered 

investment companies regarding the nominating and audit committees, board meetings, 

510 

511 

512 

The requirements that were specified in paragraphs (e), (f), and (g) ofltem 401 of Regulation S-B 
prior to these amendments are now specified in paragraphs (d)(5), (d)(4) and (c)(3) , respectively, 
of Item 407 of RegulationS-B . 

Instruction 2 to Item 404 of Regulation S-K. 

Amendments to Item 7(e) of Schedule 14A. Business development companies will furnish the 
information required by Item 7 of Schedule 14A, in addition to the information required by Items 
8 and 22(b) of Schedule 14A. See amendments to Items 7, 8, and 22(b) of Schedule 14A. 
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• the nominating process, and shareholder communications generally will be included in 

Item 22(b) by cross-references to the appropriate paragraphs of new Item 407 of 

Regulation S-K.513 The substance of these requirements has not been altered. In 

addition, the revisions to Item 22(b) directly incorporate disclosures relating to the 

independence of members of nominating and audit committees that are similar to those 

contained in new Item 407(a) of Regulation S-K and contained in Item 7 prior to the 

amendments. 514 We are also adding instructions that are similar to new Instruction 1 to 

Item 407(a). 515 

As proposed, we are also raising from $60,000 to $120,000 the threshold for 

disclosure of certain interests, transactions, and relationships of each director or nominee 

for election as director who is not or would not be an "interested person" of an 

investment company within the meaning of Section 2(a)(19) of the Investment Company 

513 

514 

515 

Amendments to Items 22(b)(l5)(i) and (ii)(A) and 22(b)(16)(i) of Schedule 14A. Amended Item 
22(b)(l5)(i) requires the information required by new Items 407(b)(l) and (2) and (f), 
corresponding to the information that registered investment companies have been required to 
provide pursuant to Items 7(f) and 7(h) prior to today's amendments. Amended Item 
22(b)(15)(ii)(A) requires the information required by new Items 407(c)(l) and (2) , corresponding 
to the information that registered investment companies have been required to provide pursuant to 
Items 7(d)(2)(i) and 7(d)(2)(ii) (other than the nominating committee independence disclosures 
required prior to today's amendments by Item 7(d)(2)(ii)(C)). Amended Item 22(b)(l6)(i) requires 
closed-end investment companies to provide the information required by new Items 407(d)(l) 
through (3) , corresponding to the information that closed-end investment companies have been 
required to provide prior to today's amendments pursuant to Item 7(d)(3) (other than the audit 
committee independence disclosures required prior to today's amendments by Items 
7(d)(3)(iv)(A)Q) and (B)). 

Amendments to Items 22(b)(l5)(ii)(B) and (16)(ii) of Schedule 14A. Amended Item 
22(b )(15)(ii)(B) requires disclosure about the independence of nominating committee members 
that is similar to those required by Item 7(d)(2)(ii)(C) prior to today' s amendments and amended 
Item 22(b)(l6)(ii) requires disclosure about the independence of audit committee members that is 
similar to those required by Items 7(d)(3)(iv)(A)(l) and (B) prior to today' s amendments. 

Instruction to Item 22(b)(l5)(ii)(B) of Schedule 14A; Instruction to Item 22(b)(l6)(ii) of Schedule 
14A. 
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Act. 51 6 This disclosure is required in investment company proxy and information 

statements and registration statements. The increase in the disclosure threshold 

corresponds to the increase in the disclosure threshold for amended Item 404 from 

$60,000 to $120,000. 

F. Conforming Amendments 

The changes to Item 404 necessitate conforming amendments to other rules that 

refer specifically to Item 404. 

1. Regulation Blackout Trading Restriction 

We are adopting, as proposed, conforming changes to Regulation Blackout 

Trading Restriction,517 also known as Regulation BTR, which we originally adopted to 

clarify the scope and operation of Section 306(a)51 8 of the Sarbanes-Oxley Act of2002 

and to prevent evasion of the statutory trading restriction. 5 19 Rule 100 of Regulation 

BTR defines terms used in Section 306(a) and Regulation BTR, including the term 

"acquired in connection with service or employment as a director or executive officer."520 

Under this definition as originally adopted, one of the specified methods by which a 

5 16 

5 17 

518 

5 19 

520 

Amendments to Items 22(b)(7), 22(b)(8), and 22(b)(9) of Schedule 14A; amendments to Items 
12(b)(6), 12(b)(7), and 12(b)(8) ofForm N-IA; amendments to Items 18.9, 18 .10, and 18.11 of 
Form N-2 ; amendments to Items 20(h), 20(i), and 20(j) of Form N-3. 

17 CFR 245.100- 104. 

15 U.S.C. 7244(a), entitled "Prohibition ofinsider Trading During Pension Fund Blackout 
Periods." 

Insider Trades During Pension Fund Blackout Periods, Release No. 34-47225 (Jan. 22, 2003) [68 
FR 4337]. Section 306(a) makes it unlawful for any director or executive officer of an issuer of 
any equity security (other than an exempted security), directly or indirectly, to purchase, sell, or 
otherwise acquire or transfer any equity security of the issuer (other than an exempted security) 
during any pension plan blackout period with respect to such equity security, if the director or 
executive officer acquires the equity security in connection with his or her service or employment 
as a director or executive officer. This provision equalizes the treatment of corporate executives 
and rank-and-file employees with respect to their ability to engage in transactions involving issuer 
equity securities during a pension plan blackout period if the securities were acquired in 
connection with their service to, or employment with, the issuer. 

This term is defmed in Rule IOO(a) ofRegulation BTR. 
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director or executive officer directly or indirectly acquires equity securiti es in connection 

with such service is an acquisition "at a time when he or she was a director or executive 

officer, as a result of any transaction or business relationship described in paragraph (a) 

or (b) of Item 404 of Regulation S-K."52 1 To conform this provision ofRegulation BTR 

to the Item 404 amendments, we are amending Rule 1 OO(a)(2) so that it references only 

transactions described in paragraph (a) of Item 404, as we proposed. 

2. Rule 16b-3 Non-Employee Director Definition 

We also are adopting conforming amendments to the definition ofNon-Employee 

Director in Exchange Act Rule 16b-3.522 Section 16(b) provides an issuer (or 

shareholders suing on its behalf) the right to recover from an officer, director, or ten 

percent shareholder profits realized from a purchase and sale of issuer equity securities 

within a period of less than six months. However, Rule 16b-3 exempts transactions 

between issuers of securities and their officers and directors if specified conditions are 

met. In particular, acquisitions from and dispositions to the issuer are exempt if the 

transaction is approved in advance by the issuer's board of directors, or board committee 

composed solely of two or more Non-Employee Directors.523 

Before adoption of these amendments, the definition of "Non-Employee 

Director," among other things, limited these directors to those who: 

52 1 

522 

523 

Rule IOO(a)(2) of Regulation BTR. 

Exchange Act Rule 16b-3(b)(3)(ii), which defines a Non-Employee Director of a closed-end 
investment company as "a director who is not an ' interested person' of the issuer, as that term is 
defined in Section 2(a)(l 9) of the Investment Company Act of 1940," is not amended. 

Exchange Act Rules 16b-3(d)(l) and 16b-3(e). 
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• • do not directly or indirectly receive compensation from the issuer, its parent or 

subsidiary for consulting or other non-director services, except for an amount that 

does not exceed the Item 404(a) dollar disclosure threshold; 

• do not possess an interest in any other transaction for which Item 404(a) 

disclosure would be required; and 

• are not engaged in a business relationship required to be disclosed under Item 

404(b). 

As described above, the Item 404 amendments substantially revise or rescind the 

Item 404 provisions on which the Non-Employee Director definition was based. To 

minimize potential disruptions and because no problems were brought to our attention 

regarding any aspect of the definition as it was stated before adoption of these 

amendments, we proposed a conforming amendment that would delete the provision 

referring to business relationships subject to disclosure under Item 404(b) as it was stated 

prior to today' s amendments, without otherwise revising the text of the rule. 

In the interest of providing certainty regarding Non-Employee Director status and 

to recognize corporate governance changes since the definition was adopted, one 

commenter suggested basing the definition instead on whether a director meets the 

independence standards under the rules of the principal national securities exchange 

where the company' s securities are traded. 524 If the company has no securities traded on 

an exchange, the commenter suggested relying on the director' s eligibility to serve on the 

issuer's audit committee under Exchange Act Section IOA(m) and Exchange Act Rule 

524 See letter from Sullivan. 
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lOA-3. 525 We are not following the suggested approach. As we stated in the Proposing 

Release, the standards for an exemption from Section 16(b) liability should be readily 

determinable by reference to the exemptive rule, and not variable depending upon where 

the issuer's securities are listed. 526 Further, basing the Non-Employee Director definition 

on eligibility to serve on the issuer' s audit committee could burden the audit committee 

with a compensation committee function. 

As proposed and adopted, the Non-Employee Director definition continues to 

permit consulting and similar arrangements subject to limits measured by reference to the 

revised Item 404(a) disclosure requirements. Because the disclosure threshold of Item 

404(a) is raised from $60,000 to $120,000, however, the effect in some cases may be to 

permit previously ineligible directors to be Non-Employee Directors. In other cases, 

where revised Item 404(a) may require disclosure of director indebtedness and disclosure 

of business relationships not subject to disclosure under former Item 404(b ), some 

formerly eligible directors may become ineligible. 

In response to concerns of commenters about the potential difficulty of making a 

determination,527 we have revised the rule as it was proposed to include an additional 

note to Rule 16b-3 .528 The Non-Employee Director definition contemplates that the 

director must satisfy the definition's tests at the time he or she votes to approve a 

transaction. For purposes of determining a director' s status under those tests that are 

based on Item 404(a), a company may rely on the disclosure provided under Item 404 of 

525 

526 

527 

528 

15 U.S.C. 78j-1(m) and 17 CFR 240.10A-3 . 

Proposing Release at n. 309. 

See, ~, letter from SCSGP. 

Note 4 to Rule 16b-3. 
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Regulation S-K for the issuer's most recent fiscal year contained in the most recent filing 

in which Item 404 disclosure is presented. 529 Where a transaction disclosed in that filing 

was terminated before the director' s proposed service as a Non-Employee Director, that 

transaction will not bar such service. The issuer must believe in good faith that any 

current or contemplated transaction in which the director participates will not require 

Item 404(a) disclosure, based on information readily available to the issuer and the 

director at the time such director proposes to act as a Non-Employee Director. At such 

time as the issuer believes in good faith, based on readily available information, that a 

current (or contemplated) transaction with a director will require Item 404(a) disclosure 

in a future filing, the director no longer is eligible to serve as a Non-Employee Director. 

However, this determination does not result in retroactive loss of a Rule 16b-3 exemption 

for a transaction previously approved by the director while serving as a Non-Employee 

director consistent with the note. In making determinations under the note, an issuer may 

rely on information it obtains from the director, for example pursuant to a response to an 

mqmry. 

3. Other Conforming Amendments 

The changes to Item 404, along with the consolidation of provisions into Item 

407, necessitate conforming amendments to various forms and schedules under the 

Securities Act and the Exchange Act. The amendments modify: 

529 As under Rule 16b-3 prior to these amendments, each test referring to Item 404 is measured by 
reference to Regulation S-K, even if the disclosure requirements applicable to the company are 
governed by RegulationS-B . 
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530 

53 1 

532 

• forms that prior to these amendments required disclosure of the information 

required by Item 404 to instead require disclosure of the information required by 

amended Item 404 and new Item 407(a);530 

• some forms that prior to these amendments required disclosure of the information 

required by Item 404(a) or by Items 404(a) and (c), to instead require di sclosure 

of the information required by Items 404(a) and (b) as amended, or amended 

Item 404(a), as appropriate;531 

• a form that prior to these amendments cross-referenced an instruction in Item 404 

which we are eliminating to instead include the text of this instruction;532 

• Item 7 of Schedule 14A, to require disclosure of the information required by new 

Item 407(a) rather than the disclosure that was required prior to these 

amendments by Item 404(b), to eliminate paragraphs (d)-(h) of Item 7 that were 

duplicative of new Item 407 and replace them with a requirement to disclose 

infonnation specified by corresponding paragraphs of new Item 407; 

• forms that prior to these amendments required disclosure of the information 

required by Item 402 to instead require disclosure of the information required by 

See amendments to Item 15 ofform SB-2, Item 11(n) offonn S-1 , Item 18(a)(7)(iii) and Item 
19(a)(7)(iii) ofform S-4, Item 23 ofform S-11, Item 7 ofFonn 10, Item 13 ofForm 10-K, Item 7 
ofForm 10-SB and Item 12 offonn 10-KSB. The amendments to Forms SB-2, 10-SB and 10-
KSB require disclosure of the information required by amended Item 404 and new Item 407(a) of 
Regulation S-B. 

See amendment to Item 7(b) of Schedule 14A, which refers to amended Items 404(a) and (b), and 
Item 22(b)(l1) and the Instruction to Item 22(b)(l1) of Schedule 14A, and Item 5.02(c)(2) of 
Form 8-K, which refer to amended Item 404(a). The amendments to Form 8-K that reference 
Regulation S-B require disclosure of the information required by amended Item 404(a) of 
RegulationS-B. 

See amendments to Item 23 of Form S-11. 
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• amended Item 402 and new Item 407(e)(4), and, in the case of proxy statements 

and annual reports on Fonn 10-K, new Item 407(e)(5);533 

• some forms that prior to these amendments required disclosure of the information 

required by Item 401 to instead require disclosure of the information required by 

Item 401 as amended and paragraphs (c)(3), (d)(4) and/or (d)(5) of new Item 407, 

. 534 as appropnate; 

• forms that prior to these amendments required disclosure of the information 

required by Item 401 (j), to instead require disclosure of the information required 

by new Item 407(c)(3); 535 and 

• Item 10 of Form N-CSR to include a cross reference to new Item 407(c)(2)(iv) of 

Regulation S-K and new Item 22(b )(15) of Schedule 14A, in lieu of the former 

reference to Item 7(d)(2)(ii)(G) of Schedule 14A. 

In addition, conforming amendments have been made to a provision in Regulation AB, 

which prior to these amendments required disclosure of the information required by Items 

401 , 402 and 404, so that instead it will require disclosure ofthe infonn ation required by 

533 

534 

535 

See amendments to Item 8 of Schedule 14A, Item 11(1) ofForm S- 1, General Instruction I.B.4.(c) 
of Form S-3 , Items 18(a)(7)(ii) and 19(a)(7)(ii) ofForm S-4, Item 22 ofForm S- 11 , Item 6 of 
Form 10 and Item 11 of Form 10-K. 

See amendments to Genera l Instruction I.B.4 .(c) ofForm S-3, and Item 10 ofForm 10-K, which 
refer to Item 401 and paragraphs (c)(3), (d)(4) and (d)(5) of new Item 407, and Item 7(b) of 
Schedule 14A, which refers to Item 401 and paragraphs (d)(4) and (d)(5) of new Item 407 . The 
amendments to Form 10-KSB require disclosure of the information required by amended Item 401 
and new Item 407(c)(3) , (d)(4) and (d)(5) of RegulationS-B . We are not making any changes to 
the reference to Item 401 in Note G to Form 10-K, however, because the portion ofltem 401 
applicable in Note G (certain disclosure regarding executive officers) does not include the part of 
Item 401 that we are combining into new Item 407. 

See amendments to Item 5 in Part II ofForm 10-Q, and Item 5 in Part II ofForm 10-QSB. The 
amendments to Item 5 in Part II of F orm 1 0-QSB require disclosure of the information required by 
new Item 407(c)(3) of RegulationS-B. 
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amended Items 401,402, 404 and paragraphs (a), (c)(3), (d)(4), (d)(5) and (e)(4) of new 

Item 407. 536 

VI. Plain English Disclosure 

We are adopting as proposed a requirement that most of the disclosure called for 

by amended Items 402, 403 , 404 and 407 be provided in plain English. This plain 

English requirement will apply when information responding to these items is included 

(whether directly or through incorporation by reference) in reports required to be filed 

under Exchange Act Sections 13(a) or 15(d). Commenters were generally supportive of 

the plain English requirement,537 and some commenters suggested extending the plain 

English requirements to the proxy statement as a whole and to other Commission 

filings. 538 

In 1998, we adopted rule changes requiring issuers preparing prospectuses to 

write the cover page, summary and risk factors section of prospectuses in plain English 

and apply plain English principles to other portions of the prospectus. 53 9 These rules 

transformed the landscape of public offering disclosure and made prospectuses more 

accessible to investors. We believe that plain English principles should apply to the 

disclosure requirements that we are adopting, so disclosure provided in response to those 

requirements is easier to read and understand. Clearer, more concise presentation of 

536 

537 

538 

539 

See amendments to Item 1107(e) of Regulation AB . 

See, ~, letters from SCSGP; jointly, Angela Chappa, Annie Gabel and Michelle Prater; SBAF; 
and Standard Life. 

See , ~, letters from SCSGP; Foley; and Mercer. 

Plain English Disclosure, Release No. 33-7497 (Jan. 28, 1998) [63 FR 6369] (adopting revisions 
to Securities Act Rule 421 [17 CFR 230.421]). We have also required that risk factor disclosure 
included in annual reports and Summary Term Sheets in business combination filings be in plain 
English. See Item 1A. to Form 10-K and Item 1001 ofRegulation M-A [17 CFR 229.1001], 
respectively. 
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executive and director compensation, related person transactions, beneficial ownership 

and corporate governance matters can faci litate more informed investing and voting 

decisions in the face of complex information about these important areas. 

We are adding Exchange Act Rules 13a-20 and 15d-20 to require that companies 

prepare their executive and director compensation, related person transaction, beneficial 

ownership and corporate governance disclosures included in Exchange Act reports using 

plain English, including the following principles: 

• present information in clear, concise sections, paragraphs and sentences; 

• use short sentences; 

• use definite, concrete, everyday words; 

• use the active voice; 

• avoid multiple negatives; 

• use descriptive headings and subheadings; 

• use a tabular presentation or bullet lists for complex material , wherever possible; 

• avoid legal jargon and highly technical business and other tenninology; 

• avoid frequent reliance on glossaries or defined terms as the primary means of 

explaining information; 

• define terms in the glossary or other section of the document only if the meaning 

is unclear from the context; 

• use a glossary only if it facilitates understanding of the disclosure; and 

• in designing the presentation of the information, include pictures, logos, charts, 

graphs, schedules, tables or other design elements so long as the design is not 

misleading and the required information is clear, understandable, consistent with 
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applicable disclosure requirements and any other included information, drawn to 

scale and not misleading. 

The new rule also provides additional guidance on drafting the disclosure that 

would comply with plain English principles, including guidance as to the following 

practices that companies should avoid: 

• legalistic or overly complex presentations that make the substance of the 

disclosure difficult to understand; 

• vague "boilerplate" explanations that are overly generic; 

• complex information copied directly from legal documents without any clear and 

concise explanation of the provision(s); and 

• disclosure repeated in different sections of the document that increases the size of 

the document but does not enhance the quality of the information. 

Under the new rules, if disclosures about executive compensation, beneficial ownership, 

related person transaction or corporate governance matters are incorporated by reference 

into an Exchange Act report from a company' s proxy or information statement, the 

disclosure is required to be in plain English in the proxy or infonnation statement.540 The 

plain English rules are part of the disclosure rules applicable to filings required under 

Sections 13(a) and 15(d) ofthe Exchange Act. We believe that these plain English 

requirements are best administered by the Commission under these rules, and therefore 

we are not at this time extending plain English requirements to the entire proxy statement 

or to other Commission filings. 

540 
See,~' General Instruction G(3) to Form 10-K and General Instruction E.3. to Form 10-KSB 
(specifying information that may be incorporated by reference from a proxy or information 
statement in an annual report on Form 1 0-K or I 0-KSB). 
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We believe that several areas where commenters requested that information be 

required in a specific format, such as tables, are best addressed by application of our plain 

English principles. The plain English rules adopted today specifically provide that, in 

designing the presentation of the information, companies may include tables or other 

design elements, so long as the design is not misleading and the required information is 

clear, understandable, consistent with applicable disclosure requirements, consistent with 

any other included information, and not misleading. 54 1 In response to our request for 

comment, several commenters recommended using a separate supplemental table, rather 

than footnotes, to identify the components of All Other Compensation, including 

individual perquisites, reported in the Summary Compensation Table. 542 While we have 

not mandated such a separate table, we encourage companies to use additional tables 

wherever tabular presentation facilitates clearer, more concise disclosure. Several 

cornmenters also requested that we specifically pe1mit tabular disclosure of the required 

potential post-employment payments disclosure.543 Because of the difficulty of 

prescribing a single format that would cover all circumstances, the rule as proposed and 

adopted does not mandate tabular disclosure. However, consistent with the plain English 

principles that we adopt today, we encourage companies to develop thei r own tables to 

report post-termination compensation if such tabular presentation facilitates clearer, more 

concise disclosure. Similarly, while we do not require tabular presentation of the 

narrative di sclosure following the director compensation table, such as a breakdown of 

54 1 

542 

543 

Of course, the tables required under the rules we adopt today must be included and cannot be 
modified except as specifically allowed for in the rules. See Item 402(a)(5) of Regulation S-K and 
Item 402(a)(4) of RegulationS-B. 

See, ~' letters from Amalgamated; CF A Centre 1; CII ; IUE-CW A; Mercer; and SBAF. 

See, ~' letters from Buck Consultants; Frederic W. Cook & Co.; HRPA; ISS; Mercer; and The 
Value Alliance and Corporate Governance Alliance. 
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director fees, consistent with the plain English rules we adopt today, we encourage 

tabular presentation where it facilitates an understanding of the disclosure. Companies 

should also consider ways in which design elements such as tables can faci litate the 

presentation of the related person transaction disclosure and corporate governance 

disclosures . 

VII. Transition 

A number of commenters recommended that we adopt the rules by September or 

October 2006 in order for companies to have sufficient time to implement them for the 

2007 proxy season.544 One commenter expressed concern on how the transition would 

apply to Securities Act registration statements. 545 In keeping with these comments, we 

believe we have adopted the new rules and amendments in sufficient time for compliance 

in the 2007 proxy season. Therefore, the compliance dates are as follows: 

544 

545 

• for Forms 8-K, compliance is required for triggering events that occur 60 days or 

more after publication in the Federal Register; 

• for Fonns 1 0-K and 1 0-KSB, compliance is required for fiscal years ending on or 

after December 15, 2006; 

• for proxy and information statements covering registrants other than registered 

investment companies, compliance is required for any proxy or information 

statements filed on or after December 15, 2006 that are required to include Item 

402 and 404 disclosure for fiscal years ending on or after December 15, 2006; 

See , ~' letters from ABA; ACC; Brian Foley & Co.; Jesse Brill , Chair of 
CompensationStandards.com and Chair of the National Association of Stock Plan Professionals, 
dated April 28 , 2006; Buck Consultants; Foley; Frederic W. Cook & Co.; Fried Frank; Mercer; 
and Sullivan. 

See letter from BDO Seidman. 
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• for Securiti es Act registration statements covering registrants other than registered 

investment companies and Exchange Act registration statements (including pre-

effective and post-effective amendments, as applicable), compliance is required 

for registration statements that are filed with the Commission on or after 

December 15, 2006 that are required to include Item 402 and 404 di sclosure for 

fiscal years ending on or after December 15, 2006; 

• for initial registration statements and post-effective amendments that are annual 

updates to effective registration statements that are fi led on Forms N-1A, N-2 and 

N-3 (except those filed by business development companies), compliance is 

required for registration statements and post-effective amendments that are filed 

with the Commission on or after December 15, 2006; and 

• for proxy and information statements covering registered investment companies, 

compliance is required for any new proxy or information statement filed on or 

after December 15,2006.546 

Commenters expressed some confusion concerning the periods for which 

disclosure under the new rules and amendments will be required during the transition 

from the former rules. As we noted in the Proposing Release, companies will not be 

required to "restate" compensation or related person transaction disclosure for fiscal 

years for which they previously were required to apply our rules prior to the effective 

date oftoday' s amendments. This means, for example, that only the most recent fiscal 

546 The amendments to the cross-references in Item 10 of Form N-CSR will appear in the Form 
concurrent with the effective date of the amendments to our proxy rules, and will be effective for a 
particular registrant' s Forms N-CSR that are filed after the filing of any proxy statement that 
includes a response to new Item 407(c)(2)(iv) of Regulation S-K (as required by new Item 
22(b)(15) of Schedule 14A). The substance of the information required by the Item has not been 
changed. 
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year will be required to be reflected in the revised Summary Compensation Table when 

the new rules and amendments applicable to the Summary Compensation Table become 

effecti ve, and therefore the information for years prior to the most recent fiscal year will 

not have to be presented at all. For the subsequent year' s Summary Compensation Table, 

companies will be required to present only the most recent two fiscal years in the 

Summary Compensation Table, and for the next and all subsequent years will be required 

to present all three fiscal years in the Summary Compensation Table. 547 As another 

example, if a calendar year-end company files its initial public offering on Form S-1 in 

November, the initial filing will contain compensation di sclosure regarding 2005 

following the prior rules. If the registration statement does not become effective until 

after the Item 402 disclosure must be updated, then an amendment will have to be filed 

that includes the 2006 compensation information that complies with the rules we adopt 

today. The Summary Compensation Table, however, will only contain the information 

for 2006 and will not need to contain the information restated from 2005. 

This transition approach will result in phased-in implementation of the amended 

Summary Compensation Table and amended Item 404(a) disclosure over a three-year 

period for Regulation S-K companies, and a two-year period for Regulation S-B 

companies. During thi s phase-in period, companies will not be required to present prior 

years ' compensation disclosure or Item 404(a) disclosure under the former rul es. 

547 The other amended executive and director compensation disclosure requirements which relate to 
the last completed fiscal year will not be affected by this transition approach. The Summary 
Compensation Table will be treated differently because, as amended, it requires disclosure of 
compensation to the named executive officers for the last three fiscal years. 
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• VIII. Paperwork Reduction Act 

A. Background 

The new rules and amendments contain "collection of information" requirements 

within the meaning of the Paperwork Reduction Act of 1995.548 We published a notice 

requesting comment on the collection of information requirements in the Proposing 

Release, and we submitted these requirements to the Office of Management and Budget 

for review in accordance with the Paperwork Reduction Act.549 The titles for the 

collection of information are: 550 

548 

549 

550 

(1) "Regulation S-B" (OMB Control No. 3235-0417); 

(2) "Regulation S-K" (OMB Control No. 3235-0071); 

(3) "Fmm SB-2" (OMB Control No. 3235-041 8); 

(4) "Form S-1 " (OMB Control No. 3235-0065); 

(5) "Form S-4" (OMB Control Number 3235-0324); 

(6) "Form S-11 " (OMB Control Number 3235-0067); 

(7) "Regulation 14A and Schedule 14A" (OMB Control Number 3235-0059); 

(8) "Regulation 14C and Schedule 14C" (OMB Control Number 3235-0057); 

(9) "Form 1 0" (OMB Control No. 3235-0064); 

(1 0) "Form 1 0-SB" (OMB Control No. 3235-0419); 

(11 ) "Form 10-K" (OMB Control No. 3235-0063); 

44 U.S.C. 3501 ~~· 

44 U.S.C. 3507(d) and 5 CFR 1320.11. 

The paperwork burden from Regulations S-K and S-B is imposed through the forms that are 
subject to the requirements in those Regulations and is reflected in the analysis of those forms. To 
avoid a Paperwork Reduction Act inventory reflecting duplicative burdens, for administrative 
convenience we estimate the burdens imposed by each of Regulations S-K and S-B to be a total of 
one hour. 
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(12) "Form 1 0-KSB" (OMB Control No. 3235-0420); 

(13) "Form 8-K" (OMB Control No. 3235-0060); and 

(14) "Form N-2" (OMB Control No. 3235-0026). 

We adopted all of the existing regulations and forms pursuant to the Securities 

Act and the Exchange Act. In addition, we adopted Form N-2 pursuant to the Investment 

Company Act. These regulations and forms set forth the disclosure requirements for 

annual55 1 and current reports, registration statements, proxy statements and information 

statements that are prepared by issuers to provide investors with the information they 

need to make informed investment decisions in registered offerings and in secondary 

market transactions, as well as informed voting decisions in the case of proxy statements. 

55 1 

Our amendments to the forms and regulations are intended to: 

• provide investors with a clearer and more complete picture of compensation 

awarded to, earned by or paid to principal executive officers, principal financial 

officers, the highest paid executive officers other than the principal executive 

officer and principal financial officer, and directors; 

• provide investors with better information about key financial relationships among 

companies and their executive officers, directors, significant shareholders and 

their respective immediate family members; 

• include more complete information about independence regarding members of the 

board of directors and board committees; 

• reorganize and modify the type of executive and director compensation 

information that must be disclosed in current reports; and 

The pertinent annual reports are those on Form 10-K or 10-KSB. 
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• require most of the disclosure required under these amendments to be provided in 

plain English. 

The hours and costs associated with preparing disclosure, filing forms, and 

retaining records constitute reporting and cost burdens imposed by the collection of 

information. An agency may not conduct or sponsor, and a person is not required to 

respond to, a collection of information unless it displays a currently valid control number. 

The information collection requirements related to annual and current reports, 

registration statements, proxy statements and information statements are mandatory. 

However, the information collection requirements relating exclusively to proxy and 

information statements will only apply to issuers subject to the proxy rules. There is no 

mandatory retention period for the information disclosed, and the infonn ation disclosed 

will be made publicly available on the EDGAR filing system. 

B. Summary of Information Collections 

The amendments will increase existing disclosure burdens for annual reports on 

Form 1 O-K552 and registration statements on Forms 10, S-1 , S-4 and S-11 by requiring: 

552 

• an expanded and reorganized Summary Compensation Table, which will require 

expanded disclosure of a "total compensation" amount, and information necessary 

for computing the total amount of compensation, such as the grant date fair value 

The amended disclosure requirements regarding executive and director compensation, beneficial 
ownership, related person transactions and parts of the amended corporate governance disclosure 
requirements are in Form 10-K, Schedule 14A and Schedule 14C. Form 10-K permits the 
incorporation by reference of information in Schedule 14 A or 14C to satisfy the disclosure 
requirements of Form 1 0-K. The analysis that follows assumes that companies would either 
provide the required disclosure in a Form 10-K only, if the company is not subject to the proxy 
rules, or would incorporate the required disclosure into the Fom1 10-K by reference to the proxy or 
information statement if the company is subject to the proxy rules. This approach takes into 
account the burden from the amended disclosure requirements that are included in both the Fom1 
10-K and in Schedule 14A or Schedule 14C. 
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of equity-based awards computed in accordance with F AS 123R, and the 

aggregate annual change in the actuarial present value of the named executive 

officers ' accumulated benefit under defined benefit and actuarial pension plans; 

• disclosure at lower thresholds of information regarding perquisites and other 

personal benefits; 

• a more focused presentation of compensation plan awards in a Grants of Plan­

Based Awards Table, which builds upon former tabular di sclosures regarding 

long term incentive plans and awards of option and stock appreciation rights to 

supplement the information required to be included in the amended Summary 

Compensation Table; 

• expanded disclosure regarding holdings and exerci ses by named executive 

officers of previously awarded stock, options and similar instruments (with 

disclosure regarding outstanding option awards required on an award-by-award 

basis), including disclosure of option exercise prices and expiration dates, as well 

as the amounts (both the number of shares and the value) realized upon the 

exercise of options and the vesting of stock; 

• improved narrative disclosure accompanying data presented in the executive 

compensation tables and a new Compensation Discussion and Analysis section to 

explain material elements of compensation of named executive officers; 

• with regard to Form 10-K, a short Compensation Committee Report regarding the 

compensation committee' s review and discussion with management of the 

Compensation Discussion and Analysis, and the compensation committee's 

recommendation to the board of directors concerning the disclosure of the 
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Compensation Discussion and Analysis in the Form 1 0-K or proxy or information 

statement; 

• new tables and narrative disclosure regarding retirement plans and nonqualified 

defined contribution and other deferred compensation plans; 

• expanded disclosure regarding post-employment payments other than pursuant to 

retirement and deferred compensation plans; 

• a new table and improved narrative disclosure for director compensation to 

replace the more general disclosure requirements in place prior to these 

amendments; 

• disclosure regarding additional related persons by expanding the definition of 

"immediate family member" under an amended related person transaction 

disclosure requirement; 

• new disclosure regarding a company's policies and procedures for the review, 

approval or ratification of transactions with related persons; 

• new disclosure regarding corporate governance matters such as the independence 

of directors; and 

• additional disclosure regarding pledges of securities by officers and directors and 

directors ' qualifying shares. 

At the same time, the amendments will decrease existing disclosure burdens for 

annual reports on Form 10-K and registration statements on Forms 10, S-1, S-4 and S-11 

by: 

• eliminating tabular presentation regarding projected stock option values under 

• alternative stock appreciation scenarios; 
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• eliminating a generalized tabular presentation re[...jrding defined benefit plans, 

which will offset in part the increased burdens regarding pension plan disclosure; 

and 

• eliminating a disclosure requirement regarding specific director relationships that 

could affect independence. 

In addition, the amendments may increase or decrease existing disclosure 

burdens, or not affect them at all, for annual reports on Form 1 0-K and registration 

statements on Forms 10, S-1 , S-4 and S-11 , depending on a company' s particular 

circumstances, by: 

• eliminating the requirement to include in proxy or information statements a 

compensation committee report on the repricing of options and stock appreciation 

rights and a table reporting on the repricing of options and stock appreciation 

rights over the past ten years, in favor of a narrative discussion of repricings, if 

any occurred in the last fiscal year, which will be required to be included or 

incorporated by reference (as applicable) in annual reports and registration 

statements; 

• increasing the dollar value threshold for determining if related person transaction 

disclosure is required from $60,000 to $120,000; 

• narrowing the scope of an instruction that provides bright line tests for 

determining whether transactions with related persons are required to be disclosed 

in particular circumstances; and 

• requiring disclosure about reliance on an exemption from requirements for 

director independence when such an exemption is available. 
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• Specifically with respect to proxy and infonnation statements, the amendments 

will impose a new disclosure requirement regarding the company's processes and 

procedures for the consideration and determination of executive and director 

compensation with respect to the compensation committee or persons performing the 

equivalent functions, and disclosure regarding the availability of the compensation 

committee' s charter (if it has one), ei ther as an appendix to the proxy or information 

statement at least once every three fiscal years or on the company's Web site. These 

amendments will not require a compensation committee to establish or maintain a 

charter. The amended disclosure that will be required regarding compensation 

committees is similar to what is currently required for audit committees and nominating 

committees. The amendments will decrease disclosure requirements for proxy and 

information statements by eliminating a disclosure requirement regarding the resignation 

of directors and a compensation committee report on the repricing of options and stock 

appreciation rights. The amendments require the Compensation Discussion and Analysis 

disclosure in the annual report on Form 1 0-K and in proxy or information statements to 

be accompanied by a short Compensation Committee Report regarding the compensation 

committee' s review and discussion with management of the Compensation Discussion 

and Analysis, and the compensation committee's recommendation to the board of 

directors with regard to the disclosure of the Compensation Discussion and Analysis. 

This new Compensation Committee Report, along with the Compensation Discussion and 

Analysis, is required instead of the Board Compensation Committee Report on Executive 

Compensation that was previously required to be furnished with proxy and information 

statements prior to these amendments. The extent to which eliminating the former 
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requirements to provide the Board Compensation Committee Report on Executive 

Compensation and a compensation committee report on the repricing of options and stock 

appreciation rights reduces burdens for proxy and information statements will be offset to 

a substantial extent, as discussed above, by the periodic reporting and proxy or 

information statement requirements for Compensation Discussion and Analysis, the new 

Compensation Committee Report and a narrative disclosure requirement regarding 

repricings and other modifications of outstanding awards. The Compensation Discussion 

and Analysis and narrative disclosure requirement regarding repricings and other 

modifications will be required to be included or incorporated by reference in annual 

reports and registration statements, while the Compensation Committee Report will only 

be required to be included or incorporated by reference from the proxy or information 

statement in the annual report on Form 10-K. We estimate that, on balance, the changes 

that are specific to proxy or information statements will result in some incremental 

burdens on proxy or information statement collections of information, as described in 

more detai l below. 

The amendments will increase existing di sclosure burdens for annual reports on 

Form 1 O-KSB553 and registration statements on Forms 1 0-SB and SB-2 fi led by small 

business issuers by requiring: 

553 

• an expanded and reorganized Summary Compensation Table, which will require 

expanded disclosure of a "total compensation" amount, and information necessary 

for computing the total amount of compensation, such as the grant date fair value 

of equity-based awards computed in accordance with F AS 123R; 

The same analysis as discussed above with regard to the relationship of form 10-K to the 
disclosure required in proxy or information statements is also applied to Form 10-KSB. 
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• disclosure at lower dollar thresholds for information regarding perquisites and 

other personal benefits ; 

• expanded disclosure regarding holdings by named executive officers of 

previously awarded stock, options and similar instruments (with disclosure 

regarding outstanding option awards required on an award-by-award basis), 

including disclosure of option exercise prices and expiration dates. 

• a new table for director compensation, to replace narrative disclosure 

requirements that ex isted prior to these amendments; 

• a narrative description of retirement plans; 

• disclosure regarding additional related persons under the amended related person 

transaction disclosure requirement; 

• new and reorganized di sclosure regarding corporate governance matters such as 

the independence of directors and members of the nominating, compensation and 

audi t committees of the board of directors; and 

• additional disclosure regarding pledges of securities by officers and directors, and 

director qualifying shares. 

At the same time, the amendments will decrease existing disclosure burdens for 

annual reports on Fonn 1 0-KSB and registration statements on Fonns 1 0-SB and SB-2 

filed by small business issuers by: 

• reducing by two the number of named executive officers for the purposes of 

executive compensation disclosure, to include only the principal executive officer 

and the two most highly compensated executive officers other than the principal 

executive officer; 
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• 

• reducing the required information in the Summary Compensation Table from 

three years to two years of data; 

• eliminating tabular disclosure of grants of options and stock appreciation rights in 

the last fi scal year; 

• eliminating tabular disclosure regarding exercises of options and stock 

appreciation rights; and 

• eliminating tabular disclosure regarding long term incentive plan awards in the 

last fiscal year. 

In addition, the amendments may increase or decrease, or not affect, existing 

disclosure burdens for annual reports on Form 1 0-KSB or registration statements on 

Forms 1 0-SB and SB-2 filed by small business issuers depending on the small business 

issuer's particular circumstances, by: 

• eliminating the requirement to include a compensation committee report on the 

repricing of options and stock appreciation rights, in favor of a narrative 

discussion of repricings, if any occurred in the last fiscal year, which will be 

required to be included or incorporated by reference (as applicable) in annual 

reports and registration statements; 

• changing the dollar value threshold used for determining if related person 

transaction disclosure is required from $60,000 to the lesser of $120,000 or one 

percent of the average of the small business issuer' s total assets at year-end for the 

last three completed fiscal years; and 
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• narrowing the scope of an instruction that provides bright line tests for 

detennining whether transactions with related persons are required to be disclosed 

in particular circumstances. 

The amendments may increase or decrease existing disclosure burdens, or not 

affect them at all, depending on the particular circumstances, for Forms N-lA, N-2, and 

N-3 by increasing to $120,000 the former $60,000 threshold in such forms for disclosure 

of certain interests, transactions, and relationships of disinterested directors, although as 

discussed below we do not believe the increase in the disclosure threshold will 

significantly impact the hours of company personnel time and cost of outside 

professionals in responding to these items. The amendments will increase the existing 

disclosure burdens for Form N-2 by requiring business development companies to 

provide additional disclosure regarding compensation. However, the amendments will 

decrease the existing di sclosure burden by no longer requiring compensation disclosure 

with respect to certain affiliated persons and the advisory board of business development 

companies and by no longer requiring business development companies to disclose 

certain compensation from the fund complex. 

The amendments will decrease the Form 8-K disclosure burdens, by focusing the 

Form 8-K disclosure requirement on more presumptively material employment 

agreements, plans or arrangements of the narrower group of named executive officers, 

which should reduce the number of current reports on Form 8-K filed each year relating 

to executive and director compensation matters. 

208 



We do not believe that our amendments regarding exhibit filing requirements for 

Form 20-F and our treatment of foreign private issuers under the revised rules will 

impose any incremental increase or decrease in the disclosure burden for these issuers. 

C. Summary of Comment Letters and Revisions to Proposals 

We requested comment on the Paperwork Reduction Act analysis contained in the 

Proposing Release. We did not receive comments on our Paperwork Reduction Act 

estimates;554 however, a number of commenters expressed concerns that costs associated 

with the proposals were understated. Commenters also raised concerns with costs and 

burdens associated with particular aspects of the proposals. 

One commenter indicated that the Commission needs to take into consideration 

that the disclosure is more detailed and lengthy, and realistically will require more 

preparation time by more people; historically, the individuals involved in the process 

outside a company have been attorneys and accountants who are preparing or reviewing 

the documents, but compensation consultants and their advisors and special counsel to 

the directors would be introduced into the process; and the cost analysis does not reflect 

additional director time that will be required to read the lengthy new disclosure. 555 The 

commenter also expressed the view that smaller to mid-size issuers will be negatively 

affected disproportionately more than larger public companies, as disclosure 

requirements increase and greater reliance on external support is thus necessitated. 

554 

555 

One commenter noted our aggregate burden estimates in commenting that the "administrative 
costs" noted in the Proposing Release did not account for the need to overcome compliance risks 
"where concern for satisfying new rules is multiplied by the potential legal risks associated with 
sufficiency and completeness under a regime of CEO and CFO certification." Letter from Hodak 
Value Advisors. 

See letter from Chamber of Commerce. 
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Other commenters stated their belief that the Commission underestimated the cost 

of the proposed disclosure requirements. 556 One of these commenters cited the limited 

availability of information from existing information systems and requested that the 

Commission afford an adequate transition period to accommodate the proposed 

changes/ 57 while another commenter suggested that the proposal would notably impose a 

reporting and administrative burden that would add to the already substantial reporting 

obligations imposed by the Sarbanes-Oxley Act of 2002 and related rules. 558 Another 

commenter noted that companies will likely incur considerable costs in preparing the first 

proxy statement under the revised rules, even if, as was proposed, they do not have to 

"restate" compensation for prior years. 559 

Other commenters noted that specific aspects of the proposals would result in 

significant costs or burdens, including: 

556 

557 

558 

559 

560 

56 1 

• Compensation Discussion and Analysis generally, as well as the status of this 

di sclosure as filed rather than furnished;560 

• di sclosure of the increase in actuarial value of pension plans in the Summary 

Compensation Table and its inclusion in the determination of named executive 

officer status;561 

See, ~' letters from Computer Sciences; HRP A; N. Ludgus; and Kathy B. Wheby. 

See letter from Computer Sciences. 

See letter from HRP A. 

See letter from Sullivan. 

See, ~' letters from Hodak Value Advisors and Chamber of Commerce. 

See , ~' letters from E&Y and KPMG. 
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• lowering the disclosure threshold for perquisites and other personal benefits to 

$10,000, and changing the threshold for separate identification and 

.fi . 562 quanti tcatwn; 

• footnote disclosure to the Outstanding Equity Awards at Year-End Table 

d. . . d . d 563 regar mg expiratiOn an vestmg ates; 

• plan-by-plan disclosure of pension benefits;564 

• numerical estimates of termination or change in control payments;565 

• amendments to the related person transaction disclosure requirement;566 

• disclosure of director relationships (other than those disclosed under the related 

person transaction disclosure requirement) considered by the board of directors 

when making independence determinations;567 and 

• di sclosure regarding the use of compensation consultants by the compensation 

committee568 as well as the contacts between compensation consultants and 

executive officers of the company. 569 

Some commenters also noted their belief that costs and burdens arising from the 

proposals would disproportionately affect small business issuers and smaller public 

companies. 570 

562 

563 

564 

565 

566 

567 

568 

569 

See, ~' letters from Hodak Value Advisors; ACC; Eli Lilly; and NACCO Industries. 

See, ~' letters from ABA; Leggett & Platt; SCSGP; and Sidley Austin. 

See,~' letters from ABA; Hewitt; HRP A; and Towers Perrin. 

See, ~' letters from Sullivan; Kellogg; SCSGP; and Chamber of Commerce. 

See, ~' letters from American Bankers; Whitney Holding; SCSGP; and FSR. 

See , ~' letters from BRT; Chadbourne; Chamber of Commerce; FSR; Intel; SCSGP; Sidley 
Austin; and Sullivan. 

See, ~' letters from Chamber of Commerce and Compensia . 

See, ~' letters from Mercer and Compensia. 
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We have made substantive modifications to the proposals that address, in part, the 

concerns expressed by commenters about costs. Some of the changes in the final rules 

include: 

570 

• treating Compensation Discussion and Analysis as filed (and not furnished), but 

requiring a separate Compensation Committee Report over the names of 

compensation committee members as a means of emphasizing the committee's 

involvement in the disclosure and providing additional information to which the 

principal executive officer and principal financial officer may look to in 

completing their certifications; 

• requiring disclosure of the actuarial present value of the named executive officers' 

accumulated benefits under defined benefit and actuarial pension plans in the 

Pension Benefits Table, which under the final rules will include the actuarial 

present value of accumulated benefits computed by utilizing assumptions used for 

financial reporting purposes under generally accepted accounting principles 

(rather than requiring disclosure of an estimate of the annual benefit payable upon 

retirement as proposed), and requiring in the Summary Compensation Table the 

aggregate annual change in that value, so that the Summary Compensation Table 

data will directly relate to the data presented in the Pension Benefits Table; 

• specifying that companies compute estimates of compensation under post­

termination arrangements applying the assumptions that the triggering event 

occurred on the last day of the company's last completed fiscal year and the price 

per share of the company's securities is the closing market price on that day; 

See , ~, letters from ABA; ACB; ICBA; and SCSGP. 
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• specifying that companies must exclude the amounts for the aggregate annual 

change in the actuarial present value of accumulated benefits under defined 

benefit and actuarial pension plans and the above-market or preferential earnings 

on nonqualified deferred compensation when determining which executive 

officers are named executive officers for the purposes of disclosure in the 

compensation tables; 

• including some instructions to the related person di sclosure requirement that were 

proposed to be eliminated, so that some bright line standards for non-disclosure, 

as modified, continue to apply with respect to specific transactions; 

• requiring disclosure of director relationships (other than any transactions, 

relationships or an·angements disclosed under the related person transaction 

disclosure requirement) considered by the board of directors when making 

independence detenninations by specific category or type, rather than by 

individual transactions, relationships or arrangements as proposed; and 

• not requiring that companies identify the executive officers that compensation 

consultants have contacted as proposed. 

Further, the final rules applicable to small business issuers are adopted 

substantially as proposed, providing for significantly less detailed disclosure regarding 

executive compensation for these companies as compared to the disclosure required for 

larger issuers. 

We made other modifications to the proposals in response to issues raised by 

commenters that could, depending on the particular circumstances, increase costs relative 

to the costs estimated for the proposals. In thi s regard, the final rules: 
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• require expanded di sclosure about option grants and outstanding options, 

including disclosure of the date the compensation committee or fu ll board took 

action or was deemed to take action to grant an award if that date is different from 

the grant date, a description of the methodology for determining the exercise price 

of options if the exercise p1ice is not determined based on the closing market price 

on the date of grant, and the amount of securities underlying unexercised options, 

the exercise prices and the option expiration dates for each outstanding option 

(rather than on an aggregate basis as proposed) ; 

• require disclosure of the Performance Graph (which would have been eliminated 

under the proposals) in annual reports to security holders that precede or 

accompany a proxy or information statement relating to an annual meeting at 

which directors are to be elected; and 

• require disclosure about reliance on an exemption from requirements fo r director 

independence when such an exemption is available. 

D. Revisions to Paperwork Reduction Act Burden Estimates 

As discussed above, in consideration of commenters' concerns that the costs 

associated with the disclosure requirements were understated in the Proposing Release, 

we are revising our Paperwork Reduction Act burden estimates that were originally 

submitted to the Office of Management and Budget. In revising our estimates, we have 

considered the comments identifying increased costs and burdens in the proposals, as 

well as the revisions that we have made in the final rules as compared to the proposals in 

response to some of the commenters' concerns. 
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The discussion that follows focuses on the incremental change in burden 

estimates resulting from the amendments adopted today. The pre-existing burden 

estimates to which these incremental changes will be added reflect the current aggregate 

burden assigned to each information collection, which already include the estimated 

burden of complying with the executive compensation, related person transaction and 

corporate governance disclosure requirements in place before adoption of these 

amendments. The burden estimates (expressed as total burden hours per form) prior to 

adding the additional burdens imposed by the amended executive compensation, related 

person transaction and corporate governance rules are as follows: 2,202 hours for Form 

1 0-K; 1,646 hours for Form 1 0-KSB; 156 hours for Form 1 0; 133 hours for Form 1 0-SB; 

593 hours for Fonn SB-2; 1,102 hours for Form S-1 ; 4,048 hours for Form S-4; 1,892 

hours for Form S-11; 271.4 hours for Form N-2; 57 1 5 hours for Form 8-K; 84.5 hours for 

Schedule 14A; and 84 hours for Schedule 14C. The estimated incremental burden arising 

from today' s amendments for each of these forms has been estimated with reference to 

each of these pre-existing burden estimates. 

For purposes of the Paperwork Reduction Act, we now estimate that the annual 

incremental increase in the paperwork burden for companies to comply with our 

collection of information requirements to be approximately 783 ,284 hours of in-house 

company personnel time and to be approximately $133,883,300 for the services of 

outside professionals. 572 These estimates include the additional time and the cost of 

57 1 

572 

The pre-existing estimate for Form N-2 represents the internal hour burden per response. In 
addition there is a pre-existing external cost estimate for Form N-2 of$12,766 per response. 

For administrative convenience, the presentation of the totals related to the paperwork burden 
hours have been rounded to the nearest whole number and the cost totals have been rounded to the 
nearest hundred. 
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collecting information, preparing and reviewing disclosure, filing documents and 

retaining records over our existing burden estimate for preparing executive 

compensation, related person transaction and corporate governance disclosures. Our 

methodologies for deriving these revised estimates are discussed below. 

Our revised estimates represent the average burden for all issuers, both large and 

small. 573 As described below, we expect that the burdens and costs could be greater for 

larger issuers and lower for smaller issuers under the rules as adopted. For Exchange Act 

annual reports on Forms 1 0-K or 1 0-KSB, current reports on Form 8-K, proxy statements 

and infonnation statements, we estimate that 75% of the burden of preparation is carried 

by the company internally and that 25% of the burden is carried by outside professionals 

retained by the issuer at an average cost of$400 per hour. 574 For Securities Act 

registration statements on Forms SB-2, S-1 , S-4, S-11, or N-2 and Exchange Act 

registration statements on Forms 10 or 1 0-SB, we estimate that 25% of the burden of 

preparation is carried by the company internally and that 75% of the burden is carried by 

outside professionals retained by the issuer at an average cost of $400 per hour. 575 The 

portion of the burden carried by outside professionals is reflected as a cost, while the 

portion of the burden carried by the company internally is reflected in hours. 

573 

574 

575 

Our estimates are based on annual responses on Form 1 0-K of 8,602 and annual responses on 
Form 10-KSB of3,504. Our estimates of the number of annual responses to the collections of 
information are based on the number of filings made in the period from October 1, 2004 through 
September 30, 2005. 

At the proposing stage, we used an estimated hourly rate of$300.00 to determine the estimated 
cost to public companies of executive compensation and related disclosure prepared or reviewed 
by outside counsel. We recently have increased this hourly rate estimate to $400.00 per hour after 
consulting with several private law firms. The cost estimates in this release are based on the 
$400.00 hourly rate. 

As mentioned above, we do not believe that the amendments increasing to $120,000 the current 
$60,000 threshold in Forms N-1 A, N-2, and N-3 for disclosure of certain interests, transactions, 
and relationships of disinterested directors will significantly impact the hours of company 
personnel time and cost of outside professionals in responding to these items. 
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1. Securities Act Registration Statements, Exchange Act Registration 
Statements, Exchange Act Annual Reports, Proxy Statements and 
Information Statements 

For the purposes of the Paperwork Reduction Act, we estimate that, over a three 

year period,576 the annual incremental disclosure burden imposed by the amendments will 

average 95 hours per Form 10-K; 50 hours per Form 10-KSB; 85 hours per Form 10; 45 

hours per Forms 1 0-SB and SB-2; 74 hours per Form S-1; 17 hours per Form S-4; 85 

hours per Form S-11; 3 hours per Schedules 14A and 14C; and 5 hours per Form N-2. 577 

While the amendments to Item 22(b) of Schedule 14A and increasing to $120,000 the 

former $60,000 threshold in Forms N-1A, N-2, and N-3 for disclosure of certain interests, 

transactions, and relationships of disinterested directors may increase or decrease existing 

disclosure burdens, or not affect them at all, depending on the particular circumstances, 

we estimate that, as discussed below, the amendments will not impose an annual 

incremental disclosure burden. 

576 

These estimates were based on the following assumptions: 

• The hours of company personnel time and outside professional time required to 

prepare the disclosure regarding executive and director compensation under 

amended Item 402 of Regulation S-K will be greater in light of the expansion and 

reorganization of the amended disclosure requirements relative to the disclosure 

requirements on these topics in place prior to adoption of these amendments, in 

particular the requirements regarding Compensation Discussion and Analysis, 

We calculated an annual average over a three year period because OMB approval of Paperwork 
Reduction Act submissions covers a three year period. Embedded in the three year period is the 
recognition that the costs in the initial year of compliance are likely to be higher than in later 
years. 
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577 

expanded disclosures concerning options and other equity-based awards and new 

disclosure requirements regarding pension benefits, non-qualified deferred 

compensation, other potential post-employment payments and director 

compensation. 

• Companies filing annual reports on Form 1 0-K that will be required to include 

disclosure under Item 402 of Regulation S-K, as we are amending it, and Item 

407(e)(4) ofRegulation S-K (regarding compensation committee interlocks and 

insider participation), will experience greater costs in responding to these 

disclosure requirements in the first year of compliance with them, and, to a lesser 

extent, in the second and third years, as systems and processes are implemented to 

obtain the relevant data and disclosure controls and procedures with respect to 

new or expanded disclosure requirements are implemented, with lower 

incremental costs expected in subsequent years. 

• The hours of company personnel time and outside professional time required to 

prepare the disclosure regarding related person transactions under amended Item 

404, director independence under new Item 407(a) and compensation committee 

functions under paragraphs (e)(l) through (e)(3) ofltem 407 of both Regulation 

S-K and Regulation S-B, will be greater as compared to the burden that was 

imposed in complying with the related party transaction disclosure requirements 

and disclosure about the board of directors required by Item 404 of Regulations S-

K and S-B and Item 7 of Schedule 14A prior to these amendments. The new 

In the Proposing Release, we estimated that the proposed revisions would average 67 hours per 
Form 1 0-K; 35 hours per Form 1 0-KSB; 60 hours per Fonn 1 0; 30 hours per Forms 1 0-SB and 
SB-2; 60 hours per Forms S-1 , S-4 and S-11; and 1.675 hours per Form N-2 . 
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Compensation Committee Report that is required in the Form 1 0-K (and is not 

required for small business issuers, because they are not required to include 

Compensation Discussion and Analysis) will increase the burdens. Other 

amendments to be made by moving disclosure requirements relating to corporate 

governance to new Item 407 of Regulations S-K and S-B will not change the 

substance of the disclosure requirements and will therefore not increase burdens, 

particularly for proxy or infonnation statements where much of the disclosure 

about these topics is currently required. 

• For Form 1 0-K, we estimate that it would take issuers 170 additional hours to 

prepare the amended disclosure in year one, 80 hours in year two and 35 hours in 

year three and thereafter, which results in an average of 95 hours over the three 

year period to comply with the amended disclosure requirements. This estimate 

takes into account that the burden will be incurred by either including the required 

disclosure in the report directly or incorporating by reference from a proxy or 

information statement. This estimated incremental burden is based on a 

consideration of the extent to which the amendments will increase, decrease or 

not affect the burden imposed by the requirements in place prior to these 

amendments, as described in Section VIII.B. , above. The incremental burden 

represents the estimate of the average burden across the range of companies that 

file annual reports on Form 1 0-K, recognizing that larger companies with more 

complex executive and director compensation arrangements, more related person 

transactions and more involved corporate governance structures may require more 

time to comply with the amended disclosure requirements, while smaller issuers 
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578 

with potentially less complex circumstances are likely to require less time to 

comply with the amended requirements. 

• For proxy statements on Schedule 14A and information statements on Schedule 

14C, we estimate that it would take companies 6 additional hours to prepare the 

additional corporate governance and other compensation committee disclosures 

required only in the proxy or information statement in year one, and 2 hours in 

year two and 2 hours in year three and thereafter, which results in an average of 

approximately 3 hours over the three year period.578 As with the estimates for 

Form 1 0-K, this estimated incremental burden is based on a consideration of the 

extent to which the amendments will increase, decrease or not affect the burden 

imposed by the requirements in place prior to these amendments, as described in 

Section VIII.B., above. The incremental burden represents the estimate of the 

average burden across the range of companies that file proxy statements on 

Schedule 14A and information statements on Schedule 14C, taking into account 

that larger companies may require more time to comply with the amended 

disclosure requirements, while smaller companies (including small business 

issuers) with potentially less complex circumstances may require less additional 

time to comply with the amended requirements. 

• Companies filing registration statements on Forms 10, S-1 , S-4 and S-11 that are 

not already filing periodic reports pursuant to Exchange Act Sections 13(a) or 

Similarly, the hours of company personnel time and outside professional time required to prepare 
the disclosure required by the amended conforming revisions to Item 22(b) relating to the 
independence of members of nominating and audit committees of investment companies will be 
approximately the same as for compliance with the requirements regarding disclosure of the 
independence of nominating and audit committee members of investment companies that were 
required by Item 7 of Schedule 14A prior to today's amendments. 
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579 

15(d) will in many cases not have been required to comply with the amended 

disclosure requirements prior to filing such registration statements, and will 

therefore take an estimated 85 additional hours on average to comply with the 

changes in the disclosure requirements. For Forms S-1 and S-4, which permit 

incorporation of information by reference to di sclosure provided in Exchange Act 

reports, we have estimated a lower average incremental number of burden hours 

in order to recognize that the incremental burden arising from the amendments is 

already factored into the estimated average incremental burden for Forms 1 0-K 

and 10-KSB.579 These estimated incremental burdens are based on a 

consideration of the extent to which the amendments will increase, decrease or 

not affect the burden imposed by the requirements in place prior to these 

amendments, as described in Section VIII.B., above. The additional time required 

by these companies to obtain the relevant data and to compile the required 

executive compensation information is offset to some extent by the fact that only 

one year of executive compensation info rmation will generally be required for 

presentation in the Summary Compensation Tabl e, as compared to three years fo r 

issuers already subj ect to Exchange Act reporting requirements. By contrast, 

information regarding related person transactions, as was the case prior to the 

amendments, is generally required for three years in Securities Act and Exchange 

For Form S-1, we estimate an average incremental burden of 74 hours, based on an estimate that 
459 out of the 528 registration statements that we estimate will be fi led on Form S-1 will not 
include the disclosure contemplated by these rule changes through incorporation by reference to a 
Form 10-K or Form 10-KSB (459 filings times 85 hours= 39,015 hours, which when divided by 
the 528 total annual fi lings results in approximately 74 hours per Form S-1). For Form S-4, we 
estimate an average incremental burden of 17 hours, based on an estimate that 123 out of the 619 
registration statements that we estimate will be fil ed on Form S-4 will not include the disc losure 
contemplated by these rule changes through incorporation by reference to a Form 10-K or Form 
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Act registration statements, so that any additional burden associated with 

obtaining data and compiling the related person transaction disclosure under the 

amended requirements would be with respect to this three year period. 

• Small business issuers filing annual reports on Form 1 0-KSB will be subject to 

lower incremental costs than other issuers as a result of the amendments, given 

the reduced disclosure required by Item 402 of Regulation S-B relative to Item 

402 ofRegulation S-K, as described above. As with companies filing annual 

reports on Form 1 0-K, we expect that small business issuers will experience 

greater costs in responding to the amended disclosure requirements in the first 

year of compliance with them, as systems are implemented to obtain the relevant 

data and disclosure controls and procedures with respect to new or expanded 

disclosure requirements are implemented, with lower incremental costs in 

subsequent years. 

• For Form 1 0-KSB, we estimate that it would take issuers an estimated 100 

additional hours on average to prepare their disclosure under the amended 

requirements in year one, 35 additional hours in year two and 15 additional hours 

in year three and thereafter, which results in an average of 50 additional hours 

over the three year period. This estimate assumes that the burden would be 

incurred by either including the amended disclosure in the report directly or 

incorporating by reference from a proxy or information statement. This estimated 

incremental burden is based on a consideration of the extent to which the 

amendments will increase, decrease or not affect the burden imposed by the 

10-KSB (1 23 filings times 85 hours = 10,455 hours, which when divided by the 619 total annual 
filings results in approximately 17 hours per Form S-4). 
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requirements in place prior to these amendments, as described in Section VIII.B., 

above. The incremental burden represents the estimate of the average burden 

across the range of companies that file annual reports on Form 1 0-KSB, 

recognizing that small business issuers with more complex executive and director 

compensation arrangements, more related person transactions and more involved 

corporate governance structures may require more time to comply with the 

amended disclosure requirements, while other small business issuers with 

potentially less complex circumstances, particularly the smallest companies in this 

group, are likely to require less time to comply with the amended requirements. 

• Small business issuers filing registration statements on Forms 1 0-SB and SB-2, 

including those small business issuers that are not already filing periodic reports 

pursuant to Exchange Act Sections 13(a) or 15(d) and thus wi ll not have been 

required to comply with the amended disclosure requirements prior to filing such 

registration statements, will take an estimated 45 additional hours on average to 

comply with the changes in the disclosure requirements. The additional time 

required by these registrants to obtain the relevant data and to compile the 

required information is offset to some extent by the fact that only one year of 

compensation information will generally be required for presentation in the 

Summary Compensation Table, as compared to two years for small business 

issuers already subject to Exchange Act reporting requirements. 

• Based on our experience with the requirement we adopted in 1998 for issuers to 

write certain sections of prospectuses in plain English, drafting documents in 

plain English will result in an initial increase in time and cost burdens in the first 
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year of implementation, and to a lesser extent, the second year, with those time or 

cost burdens decreasing in the year following implementation of the new rules. 

To the extent that companies incorporate required information by reference to 

proxy or information statements, the amended plain English requirements would 

apply to disclosure in those filings; however, the incremental burden of preparing 

plain English disclosure is factored into the burden estimates for Forms 1 0-K and 

1 0-KSB. The plain English rule amendments will not affect the substance of the 

required disclosure, and companies that have filed registration statements under 

the Securities Act are already familiar with the requirements. 

• The amendments to increase to $120,000 the former $60,000 threshold for 

disclosure of certain interests, transactions, and relationships of disinterested 

directors in Forms N-IA, N-2, and N-3 and in proxy and information statements 

may increase or decrease existing disclosure burdens, or not affect them at all, 

depending on the particular circumstances. Because these forms are already 

required to disclose these interests, transactions, and relationships in amounts 

exceeding $60,000, we do not believe the increase in the disclosure threshold will 

significantly impact the hours of company personnel time and cost of outside 

professionals in responding to these items, and we estimate these amendments 

will neither increase nor decrease the annual paperwork burden. 

• Business development companies filing Form N-2 will be required to include 

Item 402 of Regulation S-K, as we are amending it, and will experience higher 

costs in responding to these disclosure requirements in the first year of complying 

with them, and, to a lesser extent, in the second year, as systems are implemented 
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to obtain the relevant data and compliance efforts with respect to new or 

expanded disclosure requirements are implemented, with lower incremental costs 

d . b 580 expecte m su sequent years. 

Tables 1 and 2 below illustrate the incremental annual compliance burden in the 

collection of information in hours and cost for Exchange Act periodic reports for 

companies other than registered investment companies, proxy statements, information 

statements, Securities Act registration statements and Exchange Act registration 

statements. 

580 For Form N-2, we estimate that it will take business development companies 150 additional hours 
to prepare the amended disclosure in year one, 75 hours in year two and 30 hours in year three and 
thereafter, which results in an average of 85 hours for each business development company to 
comply with the amended compensation disclosures that would be required on Form N-2. We 
estimate an average annual incremental disclosure burden of 5 hours per Form N-2, based on 85 
hours per Form N-2 filing by business development companies times 27 filings on Form N-2 by 
business development companies (representing all Form N-2 and N-2/A filings by business 
development companies during the year ended December 31, 2005) (85 hours times 27 Form N-2 
filings (including amendments)= 2,295 hours) , divided by 462 total annual filings on Form N-2 
(representing all Form N-2 and N-2/A filings during the year ended December 31, 2005) (2 ,295 
hours divided by 462 filings on Form N-2 (including amendments) = approximately 5 hours per 
Form N-2 (including amendments)). 

We note that in the Proposing Release, we estimated 935 total annual filings on Form N-2 and N-
2/ A, but this higher number double counted certain filings that were made under both the 
Securities Act and the Investment Company Act. Our revised estimate is 462 annual filings. 
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Table 1: Calculation of Incremental Paperwork Reduction Act Burden Estimates for Exchange Act Periodic 
Reports, Proxy Statements and Information Statements 

Annual Incremental Incremental 25% $400 Professional 
Fonn Responses Hours/Fom1 Burden 75% Issuer Profess ional Cost 

(A) (B) (C)=(A)*(B) (D)- ( C)*0.75 (E)- (C)*0.25 (F)=(E)*$400 
10-K" ' 8,602 95 8 17, 190 6 12,892.50 204,297. 50 $8 1,7 19,000 
10-KSB 3,504 50 175,200 131,400.00 43 ,800.00 $ 17,520,000 
DEF 14A 7,250 3 2 1,750 16,3 12.50 5,43 7.50 $2, 175,000 
DEF14C 68 1 3 2,043 I ,532 .25 5 10.75 $204,300 

Total 1,0 16, 183 762, 13 7.25 254,045 .75 $ 1 0 I ,6 18,300 

Table 2: Calculation oflncremental Paperwork Reduction Act Burden Estimates for Securities Act 
Registration Statements and Exchange Act Registration Statements 

Annual Incremental Incremental 75% $400 Professional 
Fonn Responses Hours/F01m Burden 25% Issuer Professiona l Cost 

(A) (B) (C)=( A)*( B) (D)=( C)*0.25 (E)=(C)*0.75 (F)=(E)*$400 
10 72 85 6,120 1,530.00 4,590.00 $ 1,836,000 
10-S B 166 45 7,470 I ,867.50 5,602.50 $2,24 1,000 
SB-2 885 45 39,825 9,956.25 29,868 .75 $ 11 ,947,500 
S- 1 528 74 39,072 9,768 .00 29,304 .00 $ 11 ,72 1,600 
S-4 6 19 17 10,523 2,630.75 7,892.25 $3, 156,900 
S- 11 60 85 5,100 1,275.00 3,825.00 $ 1,530,000 
N-2 462 5 2,3 10 577.50 I ,732 .50 $693 ,000 

Total 110,420 27,605 .00 82,8 15.00 $33 ,126,000 

2. Exchange Act Current Reports 

For purposes of the Paperwork Reduction Act, we estimate that the amendments 

affecting the collection of information requirements related to current reports on Form 8-

K wi ll reduce the annual paperwork burden by approximately 6,458 hours of company 

personnel time and by a cost of approximately $861 ,000 for the services of outside 

professionals. This estimate reflects the reduction in the number of filings that could 

result from our amendments. 582 These estimates were based on the following 

assumptions: 

58 1 

582 

The burden estimates for Form 10-K and 10-KSB assume that the amended requirements are 
satisfied by either including information directly in the annual reports or incorporating the 
information by reference from the proxy statement or information statement in Schedule 14A or 
Schedule 14C, respectively. As described above, we now estimate that the changes to executive 
compensation and corporate governance disclosure requirements app licable only in proxy or 
information statements (and thus not in Securities Act registration statements or Exchange Act 
reports or registration statements) will impose an incremental burden. 

The amendments do not change the exhibit filing requirements under Item 601 (b )(I 0) of 
Regulations S-K and S-B, therefore companies may be required to file compensatory plans, 
contracts or arrangements as exhibits to filings even if current reporting on Form 8-K is no longer 
required for the entry into or amendment of those plans, contracts or arrangements. 
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• the number of annual responses for Form 8-K is estimated to be 110,416.583 

Based on a study of current reports on Form 8-K filed in September 2005, we 

estimate that approximately 22,083 current reports filed on Forms 8-K would be 

filed annually pursuant to Item 1.01 of Form 8-K; 

• based on a review of Item 1.01 of Form 8-K filings made in September 2005, we 

estimate that 6,625 of the 22,083 current reports on Form 8-K that would be filed 

annually under Item 1.01 would relate to executive or director compensation 

matters; and 

• based on a review of Item 1.01 ofForm 8-K filings made in September 2005, we 

estimate that 1,722 fewer current reports on Form 8-K would be filed annually as 

a result of more focused current reporting of executive officer and director 

compensation transactions under new Item 5.02(e) ofForm 8-K.584 

IX. Cost-Benefit Analysis 

A. Background 

We are adopting amendments to our rules governing disclosure of executive and 

director compensation, related person transactions, director independence and other 

corporate governance matters and security ownership of officers and directors. The 

revisions to the executive and director compensation disclosure rules are intended to 

provide investors with a clearer and more complete picture of compensation to principal 

583 

584 

This is based on the number of responses made in the period from October I , 2004 through 
September 30, 2005 . 

For Form 8-K, the current burden estimate is 5 hours per filing . We estimate that 75% of the 
burden of preparation is carried by the company internally and that 25% of the burden is carried 
by outside professionals retained by the issuer at an average cost of $400 per hour. The 
computation of the reduction in burden is thus based on I , 722 fewer current reports on Form 8-K 
filed with a per filing burden of 3. 7 5 hours carried by the company and 1.25 hours at a cost of 
$400 per hour (or $500 per filing). 
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executive officers, principal financial officers, the highest paid executive officers and 

directors. We are also amending our rules relating to current reports on Form 8-K to 

require real-time disclosure of only executive and director compensation events that are 

unquestionably or presumptively material , thereby reducing the number of filings for 

events relating to executive officers other than named executive officers and those 

officers specified in Item 5.02. We are amending our closely related rules requiring 

disclosure regarding the extent to which executive officers, directors, significant 

shareholders and other related persons participate in financial transactions and 

relationships with the issuer. We are amending our beneficial ownership disclosure 

requirement to require disclosure regarding pledges of securities by management and 

directors ' qualifying shares. Finally, we are requiring that most of the disclosure that will 

be called for by the amendments be provided in plain English, so that investors can more 

easily understand this information when it is required to be included in Exchange Act 

reports or is incorporated by reference from proxy or information statements. While we 

believe that these amendments will result in significant benefits, we also recognize that 

the amendments to the disclosure requirements will impose additional costs. We have 

considered the costs and benefits in adopting these amendments. 

B. Summary of Amendments 

In light of the complexity of, and variations in, compensation programs, the 

sometimes inflexible and highly formatted nature of former Item 402 ofRegulations S-K 

and S-B has resulted, in some cases, in disclosure that does not clearly inform investors 

as to all elements of compensation. The changes to Item 402 apply a broader approach 

that eliminates some tables, simplifies or refocuses other tables, reflects total 
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compensation in the Summary Compensation Table, and reorganizes the compensation 

tables to group together compensation elements that have similar functions so that the 

quantitative disclosure is both more informative and more easily understood. This 

improved quantitative disclosure will be complemented by enhanced narrative disclosure 

clearly and comprehensively describing the context in which compensation is paid and 

received. In particular, the narrative disclosure requirements will provide transparency 

regarding company compensation policies and procedures, and is designed to be 

sufficiently flexible to operate effectively as new forms of compensation continue to 

evolve. 

We have also taken into account the relative burden of providing disclosure by 

smaller companies that file information pursuant to Regulation S-B (as opposed to 

Regulation S-K). Under the amendments, the scope and presentation of infonnation in 

Item 402 of Regulation S-B will differ in a number of significant ways from Item 402 of 

Regulation S-K. Item 402 ofRegulation S-B will: 

585 

• limit the named executive officers for whom disclosure is required to a smaller 

group, consisting of the principal executive officer and the two other highest paid 

executive officers;585 

• require a revised Summary Compensation Table to disclose compensation 

information for the small business issuer's two most recent fiscal years, and to 

require that narrative disclosure accompany the Summary Compensation Table;586 

Prior to these amendments, Item 402(a)(2) of Regulation S-B required compensation disclosure 
for all individuals serving as the small business issuer's chief executive officer and the small 
business issuer' s four highest paid executive officers other than the chief executive officer. 
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• provide a higher threshold for separate identification of categories of "All Other 

Compensation" in the Summary Compensation Table; 

• require a new Outstanding Equity Awards at Fiscal Year-End Table that includes 

expanded disclosure regarding holdings of previously awarded stock, options and 

similar instruments, which includes the value of stock and other similar incentive 

plan awards that have not vested, as well as information regarding options on an 

award-by-award basis; 

• require additional narrative disclosure addressing the material terms of defined 

benefit and defined contribution plans and other post-tennination compensation 

arrangements; and 

• require a new Director Compensation Table. 

Item 402 of Regulation S-B will not include the following disclosures that will be 

required by amended Item 402 of Regulation S-K: 

586 

• Compensation Discussion and Analysis or a Compensation Committee Report; 

• information regarding two additional executive officers; 

• a third fiscal year of Summary Compensation Table disclosure; 

• the supplementary Grants of Plan-Based Awards Table, the Option Exercises and 

Stock Vested Table, the Pension Benefits Table, the Nonqualified Deferred 

Compensation Table, and the separate Potential Payments Upon Termination or 

Change-in-Control narrative section, while providing a general requirement to 

Prior to these amendments, Item 402(b)(l) of Regulation S-B required disclosure in the Summary 
Compensation Table of compensation of the named executive officers for each of the last three 
fiscal years, and narrative disclosure was not required to accompany the Summary Compensation 
Table. Under the amendments adopted today, new narrative disclosure will address some 
elements of compensation previously required to be disclosed in tables. 
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discuss the material terms of retirement plans and the material tenns of contracts 

providing for payment upon a termination or change in control. 

In addition, the application of Item 1.01 ofForm 8-K to compensatory 

arrangements has raised concerns that real-time disclosure may be required for executive 

compensation events that are not unquestionably or presumptively material, and that are 

more appropriately disclosed, if at all, in the company' s proxy statement for its annual 

meeting of shareholders. The amendments to Items 1.01 and 5.02 ofForm 8-K focus 

real-time disclosure on compensation arrangements with executives and directors that we 

believe are unquestionably or presumptively material, and eliminate the obligation to file 

Form 8-K with respect to other compensatory arrangements. 

Further, the amendments streamline and modernize Item 404 of Regulation S-K, 

while making it more principles-based. For example, indebtedness of related persons is 

limited by the Sarbanes-Oxley Act, and the disclosure requirement regarding 

indebtedness of related persons has been combined into the requirement regarding other 

transactions with related persons. This consolidated disclosure requirement applies to an 

expanded group of related persons through amendments to the definition of the term 

"immediate family member." While the pre-existing principles for disclosure have been 

retained, the amendments increase the threshold for disclosure from $60,000 to $120,000 

and eliminate or narrow the scope of certain instructions delineating what transactions are 

reportable or excludable. The disclosure requirements in Item 404 regarding transactions 

with promoters have been slightly expanded in the amendments to apply when a 

company had a promoter over the past five years, as well as to require analogous 

disclosure regarding transactions with control persons of a shell company. 
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With respect to registered investment companies and business development 

companies, amendments to Items 22(b )(7), 22(b )(8), and 22(b )(9) of Schedule 14A and to 

Forms N-lA, N-2, and N-3 similarly increase to $120,000 the former $60,000 threshold 

for disclosure of certain interests, transactions, and relationships of each director (and, in 

the case of Items 22(b )(7), 22(b )(8), and 22(b )(9) of Schedule 14A, each nominee for 

election as director) who is not or would not be an "interested person" of the fund within 

the meaning of Section 2(a)(19) ofthe Investment Company Act (and their immediate 

family members). In addition, amended Form N-2 requires business development 

companies to include the compensation disclosure required by Item 402 of RegulationS­

K, as amended. 

The amendments also replace the disclosure requirement for certain business 

relationships of directors that had been required by Item 404(b) of Regulation S-K prior 

to these amendments, which focused on relationships relevant to director independence, 

with requirements for director independence disclosure in new Item 407 discussed below. 

Under the amendments, some of the disclosure that had been required under the certain 

business relationship di sclosure requirement may be required by the consolidated 

disclosure requirement regarding transactions and relationships with related persons in 

Item 404(a) ofRegulation S-K. Item 404(b) ofRegulation S-K as amended requires 

disclosure regarding the company's policies for the review, approval or ratification of 

transactions with related persons. 

We are adopting similar amendments to Item 404 of Regulation S-B, which will 

result in a more detailed related person transaction disclosure requirement than had 

existed in Item 404 of Regulation S-B prior to these amendments. However, unlike Item 

232 



404 of Regulation S-K, Item 404 ofRegulation S-B as amended does not require 

disclosure regarding the company's policies for the review, approval or ratification of 

transactions with related persons. We are retaining the requirement that transactions 

occurring within the last two years must be disclosed under Item 404 of Regulation S-B, 

whereas Item 404 of Regulation S-K requires disclosure for the last fiscal year, unless the 

information is included in a Securities Act or Exchange Act registration statement, where 

information as to the last three fiscal years is required. 

We are adopting a new disclosure requirement in Item 407 of Regulations S-K 

and S-B that consolidates disclosures previously required in several places throughout 

our rules addressing director independence, board committee functions and other related 

corporate governance matters. This new Item, which requires new disclosure regarding 

independence of members of the board of directors and board committees, is intended to 

enhance disclosures regarding independence required by corporate governance listing 

standards of national securities exchanges and automated inter-dealer quotation systems 

of a national securities association. 587 Item 407 ofRegulations S-K and S-B also includes 

a new disclosure requirement regarding the compensation committee' s processes and 

procedures for the consideration and determination of executive and director 

compensation, and disclosure regarding the availability of the compensation committee's 

charter (if it has one), either as an appendix to the proxy or information statement at least 

once every three fiscal years or on the company's Web site. The amendments to Item 

407 of Regulation S-K require a short Compensation Committee Report regarding the 

compensation committee's review and discussion with management of the Compensation 

587 We are also adopting conforming revisions to Item 22(b) relating to the independence of members 
of nominating and audit committees of investment companies. 
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Discussion and Analysis, and the compensation committee' s recommendation to the 

Board with regard to the disclosure of the Compensation Discussion and Analysis. This 

new Compensation Committee Report, along with the Compensation Discussion and 

Analysis, is required instead of the Board Compensation Committee Report on Executive 

Compensation that was previously required by Item 402 of Regulation S-K prior to 

today's amendments. 

To the extent that shares beneficially owned by named executive officers, 

directors and director nominees are used as collateral for loans, these shares are subject to 

risks or contingencies that do not apply to other shares beneficially owned by these 

persons. These circumstances have the potential to influence management' s performance 

and decisions. As a result, we believe that the existence of these securities pledges could 

be material to shareholders and should be disclosed. We therefore are amending Item 

403 of Regulations S-K and S-B to require this disclosure as well as disclosure regarding 

directors' beneficial ownership of qualifying shares. 

We are requiring that most of the information that is required by these 

amendments be provided in plain English in Exchange Act reports or in proxy or 

information statements incorporated by reference into those reports. The plain English 

requirements will make these documents easier to understand. 

The amendments to Item 402 ofRegulation S-K, Items 402 and 404 of Regulation 

S-B, and Form 8-K will affect all companies reporting under Sections 13(a) and 15(d) of 

the Exchange Act, other than registered investment companies. The amendments to Item 

404 ofRegulation S-K will affect all companies reporting under Sections 13(a) and 15(d) 

of the Exchange Act, other than registered investment companies, and all companies, 
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• 

including registered investment companies, filing proxy or information statements with 

respect to the election of directors. The changes to Items 402 and 404 of Regulation S-K 

and Regulation S-B will also affect additional companies filing Securities Act and 

Exchange Act registration statements. The changes to Item 22(b) of Schedule 14A will 

affect business development companies and registered investment companies filing proxy 

statements with respect to the election of directors. The changes to Form N-IA will 

affect open-end investment companies registering with the Commission on Form N-1 A. 

The changes to Form N-2 will affect closed-end investment companies (including 

business development companies) registering with the Commission on Form N-2. The 

changes to Form N-3 will affect separate accounts, organized as management investment 

companies and offering variable annuities, registering with the Commission on Form 

N-3. 

C. Benefits 

As discussed, the overall goal of the executive and director compensation 

amendments is to provide investors with clearer, better organized and more complete 

disclosure regarding the mix, size and incentive components of executive and director 

compensation. This goal is accomplished by eliminating some tables and other 

disclosures that we believe may no longer be useful to investors, revising other tables so 

that they are more informative, and requiring new disclosure for retirement plans and 

similar benefits, nonqualified deferred compensation, post-termination benefits and 

director compensation. The amendments require enhanced narrative disclosure, in the 

form of a Compensation Discussion and Analysis section and narrative disclosure 

accompanying the tables, to explain the significant factors underlying the compensation 
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decisions reflected in the tabular data. The amendments also require companies to report 

the total amount of compensation for named executive officers and directors, and provide 

important context to the disclosure of total compensation. 

Improved disclosure under the amendments of executive and director 

compensation, such as equity-based compensation, non-equity incentive plan 

compensation, and retirement and other post-employment compensation, combined with 

the ability of investors to track the elements of compensation and the relative weights of 

those elements over time (and the reasons why companies allocate compensation in the 

manner that they do), will better enable investors to make comparisons both within and 

across companies. A presentation facilitating the comparability of different elements of 

compensation in different companies should make it easier for investors to analyze both 

the manner of compensation across companies and the quality of compensation 

disclosure across companies. Disclosure of total compensation will benefit investors by 

reducing the need to make individual computations in order to assess the size of current 

compensation. Further, improved executive and director compensation disclosure will 

enhance investors ' understanding of this use of corporate resources and the actions of 

boards of directors and compensation committees in making decisions in this area. 588 

Particularly with respect to the proxy statement for the annual meeting at which directors 

are elected, this improved disclosure will provide better information to shareholders for 

purposes of evaluating the actions of the board of directors in fulfilling its responsibilities 

to the company and its shareholders. 

588 For a discussion of the debate concerning board of directors and managerial decision-making in 
the area of executive compensation, see,~, Steven M. Bainbridge, Executive Compensation: 
Who Decides?, 83 Tex. L. Rev. 1615 (2005). 
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With respect to the new Compensation Committee Report regarding the 

compensation committee' s review and discussion with management of the Compensation 

Discussion and Analysis, and the compensation committee's recommendation to the 

board of directors with regard to disclosure of the Compensation Discussion and 

Analysis, we believe that benefits will be derived from the attention of the compensation 

committee to the disclosure provided in Compensation Discussion and Analysis. Further, 

the principal executive officer and principal financial officer can look to the 

Compensation Committee Report when providing their certifications. Finally, the Board 

Compensation Committee Report on Executive Compensation has been eliminated in 

favor of company disclosure in the form of the Compensation Discussion and Analysis, 

which will provide investors with enhanced disclosure about the objectives and 

implementation of executive compensation programs. 

We believe that the extent to which increased transparency and completeness in 

executive and director compensation disclosure will result in broader benefits depends at 

least in part on the extent to which current executive and director compensation practices 

are aligned with the interests of investors as reflected in their investment and voting 

decisions. Any changes to a company that might occur, including changes in corporate 

governance, changes in control, changes in the employment of particular executives or 

other changes could depend to some extent on the degree to which improved 

transparency in executive and director compensation will affect investors ' decision­

making with respect to that company. 

Disclosure under these new regulations will provide substantial benefit to 

investors in terms of the accuracy, transparency, completeness and accessibility of 
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executive compensation and related person transaction disclosure. Improved 

transparency in executive and director compensation under these amendments could have 

other benefits in terms of the allocative efficiency of affected corporations with regard to 

the use of resources for executive compensation relative to other corporate needs, as well 

as improvements in efficiency of managerial labor markets . Benefits such as these 

depend on the extent to which the amendments, including requirements to di sclose a total 

amount of compensation and more detail regarding compensation policies, alter existing 

and future policies or practices in these areas. We emphasize that we are not seeking to 

foster any particular policy or practice. Our objective is to increase transparency to 

enable decision-makers to make more informed decisions, which could result in different 

policies or practices or an increase in investor confidence in existing policies or practices. 

Enhanced disclosure of outstanding option awards on an award-by-award basis, 

and additional disclosure regarding other equity-based awards, will further benefit 

investors by making it easier to evaluate the components of equity compensation for each 

named executive officer and the valuations of those equity awards provided by 

companies in the Summary Compensation Table. 

The amendments to Form 8-K will facilitate shareholder and investor access to 

real-time disclosure of public companies' significant personnel and compensation 

decisions by focusing this disclosure only on what we believe are the most important 

compensatory arrangements with executive officers and directors. This information will 

be filed pursuant to Item 5.02 of Form 8-K. To find this information, shareholders and 

investors no longer will need to examine multiple Item 1.01 disclosures relating to other 

238 



actions. Companies will also be relieved of obligations to quickly report arguably less 

important compensation information on Form 8-K. 

The amendments to Item 404 will provide investors with more complete 

disclosure of related person transactions and director independence, and new disclosure 

regarding a company's policies and procedures for the review, approval or ratification of 

relationships with related persons. These amendments will enhance investors ' 

understanding of how corporate resources are used in related person transactions, and 

provide improved information to shareholders for purposes ofbetter evaluating the 

actions of the board of directors and executive officers in fulfilling their responsibilities 

to the company and its shareholders. 

In addition, by combining similar provisions of former Item 404 into a single 

combined disclosure requirement, the amendments will reduce confusion that may have 

occurred regarding the disclosure required when more than one of the provisions of Item 

404 applied to a particular transaction or relationship before these amendments. 

Improved corporate governance disclosure in new Item 407 will provide investors with 

better organized and more complete information regarding the independence of members 

of the board of directors. 

The amendments to Item 403 ofRegulation S-K and Regulation S-B will provide 

investors with disclosure of pledges of the securities beneficially owned by management 

and directors and full disclosure of beneficial ownership by directors, including directors ' 

qualifying shares. This information will contribute to investor understanding of the 

economic incentives for executives and directors of public companies. 
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Changes to Items 22(b )(7), 22(b )(8) and 22(b )(9) of Schedule 14A and to Forms 

N-IA, N-2, and N-3 may increase or decrease existing disclosure burdens imposed on 

investment companies, or not affect them at all , depending on the particular 

circumstances, by increasing the threshold for disclosure of certain interests, transactions, 

and relationships of each director (and, in the case of Items 22(b )(7), 22(b )(8), and 

22(b )(9) of Schedule 14A, each nominee for election as director) who is not or would not 

be an "interested person" of the fund within the meaning of Section 2( a)( 19) ofthe 

Investment Company Act (and their immediate family members) . 

The amendments to the executive and director compensation, related person 

transaction, beneficial ownership and corporate governance disclosure requirements will 

in many respects make these requirements clearer for companies and their advisors, 

which could have the benefit of improving overall compliance with these provisions, 

including those provisions where disclosure requirements have not changed 

substantively. 

Finally, presentation in plain English will facilitate investor understanding of 

most of the matters contemplated by our amendments. 

D. Costs 

In our view, the amendments to the executive officer and director compensation, 

related person transaction and corporate governance disclosure requirements will increase 

the costs of complying with the Commission ' s rules. We further believe that the costs 

related to preparing required disclosure in plain English will be short-term costs arising 
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mainly in the first two years of implementation. 589 

We believe that compliance with these amendments will, on balance, be more 

costly for companies than compliance with the former disclosure requirements, with the 

highest incremental annual costs occurring principally in the first two years as companies 

and their advisors determine how best to compile and report information in response to 

new or expanded disclosure requirements . 

The improved quantitative and textual disclosure regarding executive and director 

compensation that we are adopting will incrementally increase costs for companies in 

several ways as a result of the following new or expanded requirements . First, we are 

requiring that companies provide a Compensation Discussion and Analysis involving a 

discussion and analysis of material factors underlying compensation decisions reflected 

in the tabular presentations.590 To respond to commenters' concerns that it is appropriate 

for the compensation committee to continue to focus on the executive compensation 

disclosure process as well as concerns with certifications, we are adopting a new 

589 

590 

The new plain English requirements will require both the rewriting of existing disclosures in plain 
English, as well as drafting new disclosures in plain English, such as Compensation Discussion 
and Analysis. 

The Compensation Discussion and Analysis, unlike the Board Compensation Committee Report 
on Executive Compensation that was required prior to the adoption of these amendments, but like 
all of the rest of the current compensation disclosure, is considered filed and as such will be part of 
the documents for which certifications apply. The new Compensation Committee Report will be 
furnished rather than filed . The release adopting our certification requirements discussed the costs 
and benefits of the requirements as follows: 

The new certification requirement may lead to some additional costs for issuers. The new 
rules require an issuer's principal executive and financial officers to review the issuer' s 
periodic reports and to make the required certification. To the extent that corporate officers 
would need to spend additional time thinking critically about the overall context of their 
company' s disclosure, issuers would incur costs (although investors would benefit from 
improved disclosure). The certification requirement creates a new legal obligation for an 
issuer' s principal executive and financial officers, but does not change the standard of legal 
liability ... Conversely, the new rules are likely to provide significant benefits by ensuring 
that infonnation about an issuer's business and financial condition is adequately reviewed 
by the issuer's principal executive and financial officers. 
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Compensation Committee Report regarding the compensation committee's review and 

discussion with management of the Compensation Discussion and Analysis, and the 

compensation committee's recommendation to the board of directors with regard to the 

di sclosure of the Compensation Discussion and Analysis. To the extent that members of 

the compensation committee would need to spend additional time and resources 

reviewing the executive and director compensation disclosures and potentially retaining 

experts and advisors to assist them in that review, 59 1 this requirement will result in 

additional costs to issuers. 

In addition to the Compensation Discussion and Analysis section, we are 

requiring narrative disclosure to accompany tabular presentations so that the data 

included in the tables may be understood in context. We are also expanding disclosure 

regarding compensation-related equity-based and other plan-based holdings, as well as 

retirement and similar plans. Finally, we are adopting a Director Compensation Table 

that will require more detailed information regarding director compensation than was 

specified in the narrative disclosure requirement that existed prior to today' s 

amendments. Each of these revisions seeks to elicit clearer and more complete 

information than was required under the requirements in place before adoption of these 

amendments. We have also decided to retain the Performance Graph in light of 

commenters ' overwhelming support for this disclosure requirement, but we are moving it 

to new paragraph (e) of Item 201 ofRegulation S-K and requiring that it will be furnished 

59 1 

Certification Release, at Section VII. 

While our rules do not require the retention of consultants or other advisers, to the extent that 
companies do retain compensation consultants or other professionals we understand that they 
would generally charge per-hour rates comparable to those rates charged by outside counsel, 
which we have estimated for the purposes of our Paperwork Reduction Act analysis are 
approximately $400 per hour. 
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in the annual report to security holders rather than the proxy or infonnation statement. 

Since we originally proposed to delete the Perfonnance Graph altogether, its retention 

requires us to consider the costs incurred by issuers to continue to comply with this 

requirement; however, the substance of what is required with regard to the Performance 

Graph will not change substantially from what was required prior to the adoption of these 

amendments . 

While the Summary Compensation Table as amended will require reporting of the 

grant date fair value of equity-based awards, we do not believe that this change will 

increase costs for companies, because the computation of the grant date fair values of 

stock, options and similar instruments already is required for financial statement purposes 

as a result of the implementation ofF AS 123R. Companies may incur additional costs, 

however, in determining the year to year incremental changes in the actuarial present 

value of the named executive officers' accumulated benefit under defined benefit and 

actuarial pension plans for the purposes of reporting such compensation in the Summary 

Compensation Table. In an effort to reduce costs in response to commenters ' 

suggestions, we have revised the requirement to specify that in computing the amount to 

be disclosed under the amendments, companies must use the same assumptions (other 

than the normal retirement age) that they use for financial reporting purposes under 

generally accepted accounting principles. Another change which may help to make the 

calculation less costly is our revision to the proposal that the incremental change in the 

actuarial present value of the named executive officers ' accumulated benefit under 

defined benefit and actuarial pension plans required in the Summary Compensation Table 

directly correspond to the disclosure required in the Pension Benefits Table. Therefore, a 
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second and different calculation of pension benefits is not being adopted as proposed. 

Costs may also arise from the reporting of other compensation in the All Other 

Compensation Column of the Summary Compensation Table. We do not believe that the 

addition of a "Total" column to the Summary Compensation Table in and of itself will 

increase costs, because former disclosure requirements already mandated the disclosure 

of all compensation, and the mechanical process of adding up disclosure amounts should 

not be significant. 

Companies will incur additional costs associated with disclosing the number and 

key terms of out-of-the-money instruments in the Outstanding Equity Awards at Fiscal 

Year-End Table. As adopted, this table will require companies to disclose, on an award-

by-award basis, the number of underlying securities, the exercise or base price and the 

expiration date with respect to each award of unexercised options, stock appreciation 

rights and similar instruments with option-like features. Given the detailed information 

required, the disclosure generated may be lengthy, but commenters indicated that this 

information is meaningful to them. 592 Instead of disclosure on an aggregate basis, as was 

proposed and as was required for some outstanding option awards before adoption of 

these amendments, the disclosure of individual awards will enable investors to 

understand the extent and magnitude to which an executive's previously awarded options 

provide the potential to generate upside growth in the value of these holdings. 593 We 

have attempted to minimize the cost of this rule as amended by requiring that companies 

592 

593 

Several commenters recommended expanded disclosure of the number and key terms of out-of­
the-money instruments. Seen. 277. Other commenters suggested award-by-award disclosure for 
options. See letters from Hodak Value Advisors and The Rock Center for Corporate Governance. 

See, ~, letters from Brian Foley & Co.; Buck Consultants; and Grundfest. 
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list only the key terms of the securities, as opposed to computing the weighted average of 

exercise prices or some other calculation necessary for the purposes of aggregation. 

Additional costs may also be incurred in preparing and presenting required 

disclosures regarding retirement benefits, deferred compensation and post-termination or 

change in control payments, to the extent that information regarding these matters is not 

currently collected in a way that would facilitate disclosure under the amendments. 

However, these costs will likely be mitigated to some extent for the fo llowing reasons: 

• as noted above, the calculation of the actuarial value of pension benefits required 

in the Pension Benefits Table and the Summary Compensation Table will be 

standardized to a significant extent by requiring companies to use many of the 

same assumptions for purposes of these calculations as they use for financial 

reporting purposes under generally accepted accounting principles; 

• the Pension Benefits Table will not require different calculations from those 

called for in the Summary Compensation Table and will not require the disclosure 

of estimated retirement benefits payable upon early retirement, as proposed; and 

• we have adopted cornmenters ' suggestions that the quantitative disclosure 

required for post-termination agreements in new Item 402(j) of Regulation S-K be 

calculated by applying standard assumptions as to the share price of the 

company' s securities and the date of the event triggering termination. 

In addition, because the determination of named executive officers will be based 

on total compensation rather than salary and bonus, some companies will incur higher 

costs tracking the compensation paid to all executive officers in order to determine which 

are the most highly compensated. At the same time, however, companies will not be 
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required to track the incremental change in the value of pension benefits or the amount of 

above-market or preferential earnings on nonqualified deferred compensation for 

purposes of identifying named executive officers, as they would have under the proposed 

requirements. 

Under the amendments regarding Form 8-K, disclosure regarding executive and 

director arrangements and other plans that are no longer required to be reported within 

four days under Item 1.01 ofForm 8-K will be required to be disclosed by way of the 

exhibit filing requirements on at least a quarterly basis. To the extent that a reduction in 

timeliness of this information will reduce its value to investors, the amendments may 

impose costs on investors other than those associated with transitioning to the new 

threshold. 

We believe that there will be some increase in the cost of complying with the 

related person transaction disclosure requirement and corporate governance disclosures . 

The amendments may increase the cost of complying with the related person transaction 

disclosure requirement by eliminating or reducing the scope of certain instructions and by 

expanding the group of related persons covered to include additional " immediate family 

members." We did not adopt, as proposed, a requirement for disclosure of indebtedness 

transactions with significant shareholders. Similarly, with respect to registered 

investment companies and business development companies, amendments to Items 

22(b)(7), 22(b)(8), and 22(b)(9) ofSchedule 14A and to Forms N-lA, N-2, and N-3 will 

increase to $120,000 the former $60,000 threshold for disclosure of certain interests, 

transactions, and relationships of each director (and, in the case of Items 22(b )(7), 

22(b )(8), and 22(b )(9) of Schedule 14A, each nominee for election as director) who is not 
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or would not be an "interested person" of the fund within the meaning of Section 2(a)(19) 

of the Investment Company Act (and their immediate family members). Since these 

forms already require such disclosure using the $60,000 threshold, we do not believe the 

amendments would impose additional costs. 

Amended Item 404(b) of Regulation S-K introduces new costs by imposing new 

disclosure requirements on companies regarding their policies for review, approval or 

ratification of related person transactions. In order to comply with disclosure 

requirements regarding policies for the review, approval or ratification of related person 

transactions, we understand that companies will incur costs of collecting the type of 

information that will be required to be disclosed. These costs will be higher to the extent 

companies do not already collect thi s information, either pursuant to their corporate 

governance policies or through directors ' and officers' questionnaires. The new rules do 

not require companies to create new policies or processes for review, approval or 

ratification of relationships with related persons. However, to the extent that companies 

do create new policies or processes that require the collection of different or additional 

information, they may incur incremental costs. 

The amended disclosures regarding director independence are similar to 

disclosure requirements under the proxy rules regarding the independence of directors 

who are members of the company's audit and nominating committees. Thus, for 

companies that are subject to the proxy rules, the task of complying with the disclosure 

requirement regarding director independence can be performed by the same person or 

group of persons already responsible for compliance with the rules requiring disclosure 

about the independence of nominating and audit committee members. Because the rules 
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• 

prior to these amendments already required companies subject to the proxy rules to 

collect and disclose infonnation about the independence of directors who serve on the 

audit and nominating committees, this amended disclosure should not impose significant 

new costs for the collection of information by companies that are subject to the proxy 

rules. The new disclosure requirement regarding director and committee member 

independence may require disclosure of additional categories or types of director 

relationships. Additional costs may be incurred in seeking this information. However, 

such costs are limited by the extent to which companies already identify and track the 

relationships that may be required to be disclosed for the purposes of complying with pre­

existing disclosure requirements or corporate governance listing standards. Finally, 

additional costs may be incurred by companies complying with Item 407(a) when 

companies rely on an exemption from independence standards, as we are requiring 

disclosure regarding reliance on any such exemption, including the basis for the 

conclusion that the exemption is available. 

We believe that, overall, the costs noted above which are associated with the 

amended disclosure requirements for related person transactions and director 

independence will be offset to some extent by cost decreases associated with narrowing 

the scope of other disclosure requirements under the amendments, such as the disclosure 

that was required about director relationships under Item 404(b) of Regulation S-K before 

today's amendments. In this regard, we believe that companies will generally be required 

to provide an amount of information that is comparable to what had been required by our 

rules before the amendments. However, under the amendments the information 
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regarding these matters wi ll be presented in a manner that recognizes recent changes, 

such as the imposition of corporate governance listing standards at the major markets . 

Moreover, our amendments to the related person transaction and director 

independence disclosure requirements differ in certain respects from the proposals, which 

may lessen the expected compliance costs. In response to commenters ' concerns, we are 

retaining certain exceptions to the related person transaction disclosure requirements that 

existed under the rules prior to these amendments, and we are not requiring disclosure of 

indebtedness transactions with significant shareholders (or their immediate family 

members). For the amended di sclosures under new Item 407(a), any additional 

compliance costs associated with requiring companies to disclose the transactions, 

relationships and arrangements considered by the board of directors in determining the 

independence of directors or director nominees is mitigated to some extent because the 

amendments require only the disclosure of the specific type or category of transactions 

considered by the board of directors that are not otherwise disclosed under the related 

person transaction disclosure requirement ofltem 404(a). In contrast, under the rule 

proposals, disclosure of the specific details of each such transaction, relationship or 

arrangement would have been required. Furthermore, in response to several commenters, 

we have eliminated the proposed requirement under new Item 407(e) to identi fy any 

executive officer within the company that a compensation consultant contacted in 

carrying out its assignment. The overall effect of these modifications to Items 404(a) and 

407 as they were proposed will be to reduce the number and type of transactions or 

contacts for which disclosure will be required under the new rules and lessen the 

aggregate burden imposed on companies to comply with the new rules. We recognize, as 
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suggested by commenters, that additional costs may be incurred in preparing the 

additional disclosures required regarding the compensation committee process, including 

disclosure regarding the use of compensation consultants, as well as in the compensation 

committee' s involvement with the Compensation Discussion and Analysis through the 

Compensation Committee Report. 

Our plain English amendments require that companies use a clear writing style to 

present the information about executive and director compensation, related person 

transactions, beneficial ownership and some corporate governance matters that are 

required to be disclosed in Exchange Act reports such as annual reports on Forms 10-K 

or 10-KSB. We believe the amended rules will result in a short-term increase in costs for 

companies as they rewrite the information required to be included in annual reports or 

incorporated by reference from proxy or infonnation statements, but few additional costs 

after the first year or two of implementation, as companies become familiar with the 

organizational, language, and document structure changes necessary to comply with these 

amendments. Additional costs, if any, should be one-time or otherwise short-tenn. 

We believe that there would be little, if any, increase in the cost of complying 

with the beneficial ownership rule amendments. A company will be required to disclose 

named executive officer, director and director nominee pledges of securities, and 

directors' full beneficial ownership of equity securities, including directors' qualifying 

shares. The company can inquire as to this information in questionnaires it already 

circulates to the company's officers and directors. 

For purposes of the Paperwork Reduction Act, we have estimated the annual 

incremental increase in the paperwork burden for companies to comply with our 
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collection of information requirements to be approximately 783 ,284 hours of in-house 

company personnel time and to be approximately $133,883,300 for the services of 

outside professionals. As noted in the Paperwork Reduction Act section, we have 'revised 

these estimates both in response to comments about the proposed estimates and in light of 

the changes we have made from the proposal. 594 These costs are based on our estimates 

that the annual incremental disclosure burden imposed by the revisions that we adopt 

today will average 95 hours per Form 1 0-K; 50 hours per Fom1 1 0-KSB; 3 hours per 

Schedule 14A and Schedule 14C; 85 hours per Form 10; 45 hours per Forms 1 0-SB and 

SB-2; 74 hours per Form S-1; 17 hours per Form S-4; 85 hours per Form S-11; and 5 

hours per Form N-2. We estimate that the amendments to Item 22(b) of Schedule 14A 

and increasing to $120,000 the former $60,000 threshold for di sclosure of certain 

interests, transactions, and relationships of each director in Forms N-1A, N-2, and N-3 

will not impose an annual incremental disclosure burden. These estimated costs include 

an estimated reduction in costs attributable to current reports on Form 8-K of 

approximately 6,458 hours of company personnel time and by a cost of approximately 

$861,000 for the services of outside professionals, based on an estimate that 1,722 fewer 

current reports on Form 8-K will be filed because of more focused current reporting of 

compensation transactions. Based on these estimates solely computed for the purposes of 

the Paperwork Reduction Act and assuming that the cost of in-house company personnel 

time is $175, the total estimated incremental costs of the amendments is approximately 

$270,958,000. These estimates of incremental costs, which were prepared for the 

purposes of the Paperwork Reduction Act, are limited to hours and costs associated with 

594 See Section VIII . above. 
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collecting information, preparing disclosure, filing forms, and retaining records imposed 

by the applicable forms, and were based in part with reference to the pre-existing burden 

estimates for each of the forms. 

X. Consideration of Burden on Competition and Promotion of Efficiency, 
Competition and Capital Formation 

Exchange Act Section 23(a)(2)595 requires us, when adopting rules under the 

Exchange Act, to consider the impact that any new rule would have on competition. In 

addition, Section 23(a)(2) prohibits us from adopting any rule that would impose a 

burden on competition not necessary or appropriate in furtherance of the purposes of the 

Exchange Act. Furthermore, Securities Act Section 2(b),596 Exchange Act Section 3(f)597 

and Investment Company Act Section 2(c)598 require us, when engaging in rulemaking 

where we are required to consider or determine whether an action is necessary or 

appropriate in the public interest, to consider, in addition to the protection of investors, 

whether the action will promote efficiency, competition, and capital formation. 

We have also discussed other impacts of the amendments in our Cost-Benefit, 

Paperwork Reduction Act and Final Regulatory Flexibility Act Analyses. The 

amendments to Regulations S-K and S-B, to Items 8 and 22(b) of Schedule 14A, and to 

Forms N-lA, N-2, and N-3 are intended to improve the completeness and clarity of 

executive compensation and related person transactions disclosure available to investors 

and the financial markets. These amendments will enhance investors' understanding of 

how corporate resources are used, and enable shareholders to better evaluate the actions 

595 15 U.S.C. 78w(a)(2). 
596 15 U.S.C. 77b(b). 
597 15 U.S.C. 78c(f) . 
598 15 U.S.C. 80a-2(c). 

252 



of the board of directors in fulfilling their responsibilities, as well as the incentives for 

executive officers. 

The amendments to Form 8-K are intended to facilitate the ability of investors and 

shareholders to access real-time disclosure of public companies ' executive compensation 

events that are unquestionably or presumptively material by requiring thi s di sclosure only 

for compensatory agreements with specified executive officers. To find this information, 

shareholders and investors no longer need to examine multiple Form 8-K disclosures 

relating to other executive officers or other material non-ordinary course definitive 

agreements. 

The amendments to expand and consolidate into one item the director 

independence and related corporate governance disclosure requirements in new Item 407 

of Regulation S-K will improve the understanding of shareholders and investors about the 

composition and functions of the board of directors and board committees. Amendments 

to beneficial ownership reporting requiring disclosure of pledged securities and director 

qualifying shares are intended to improve the disclosure regarding security holdings of 

directors and executive officers. 

The requirement that most of the information called for in these amendments be 

written in plain English is intended to make Exchange Act reports and proxy or 

information statements incorporated by reference in those reports easier to understand. 

Thus, the amended rules will enhance the reporting requirements in place before adoption 

of these amendments by providing more effective material disclosure to investors in a 

timely manner. We anticipate that these amendments will improve investors' ability to 

make informed investment and voting decisions and, therefore, may lead to increased 
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efficiency and competitiveness of the U.S. capital markets . As discussed more fully in 

our Cost-Benefit Analysis, improved transparency in disclosure under these amendments 

could have other benefits in terms of the allocative efficiency of affected corporations 

with regard to the use of resources for executive compensation relative to other corporate 

needs, as well as improvements in efficiency of managerial labor markets. 

Some commenters were concerned as to whether including examples in the 

principles-based Compensation Discussion and Analysis disclosure item would in some 

way cause companies and compensation committees to feel obligated to conform their 

compensation decision-making processes to those examples. As we discussed in Section 

II.B.l., we emphasize that application of a particular example must be tailored to the 

company. We believe using a disclosure concept along with illustrative examples strikes 

an appropriate balance to effectively elicit meaningful disclosure applicable to the 

company. Companies must assess the materiality to investors of the information that is 

identified by the examples in light of the particular situation of the company. 

We recognize that increased time and resources will need to be devoted by 

companies and their officers, directors and advisors to prepare the revised disclosures 

required by these amendments. As discussed in more detail above, we have made 

substantive modifications to the proposals to address, in part, cost and burden concerns 

raised by some commenters. 599 We have also revisited and increased our burden 

estimates for Paperwork Reduction Act purposes. Ultimately, the impact of additional 

resources being used by companies to prepare the new disclosures will be borne by the 

599 For example, we have attempted to reduce the burden on quantifying post-employment 
compensation. See Section II.C.S. In addition, several of our other modifications to the proposals 
were made to address some commenter concerns over the possible perception of"double-
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companies ' shareholders. Based on the extensive comment we received from investors 

supporting our proposals, strong evidence suggests that shareholders are willing to bear 

these costs. 600 

Because only companies subject to the reporting requirements of Sections 13 and 

15 of the Exchange Act, and companies filing registration statements under the Securities 

Act and Exchange Act, will be required to make the amended disclosures required by 

Items 402, 404 and 407, competitors not in those categories could gain an informational 

advantage. However, with respect to executive compensation, as under Item 402 before 

adoption of these amendments, a company will not be required to disclose target levels 

with respect to specific quantitative or qualitative performance-related factors, or any 

other factors or criteria involving confidential trade secrets and commercial or financial 

information, the disclosure of which would result in competitive harm to the company. 

Notwithstanding this exception for competitively sensitive information, competitors 

could potentially gain additional insight into the executive compensation policies of 

companies through disclosure required in Compensation Discussion and Analysis and in 

other portions of the required disclosure. Further, the availability of more broad-based 

compensation disclosure may provide additional information to be used by competitors in 

recruiting executive talent, although much of this information is already available from 

compensation consultants and other sources. 

We have considered any impact the amendments may have on smaller as opposed 

to larger public companies, including the ability of smaller companies to absorb the costs 

600 

counting" of compensation elements, which should also help to improve the utility of the 
compensation disclosures to investors. 

See , ~. letters from CalPERS; CalSTRS; D. Cayot; CII; CRPTF; C. Green; ICI; Institutional 
Investors Group; M. McPherson; A. Silverstein; and M. von Euler. 
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of the amendments and whether any resulting disproportionate impact might affect the 

competitiveness of smaller issuers or their capital formation decisions. Further, as 

di scussed in our Final Regulatory Flexibility Act Analysis, we have considered 

alternatives to minimize any significant adverse impact on smaller companies, including 

adopting different and less restri ctive reporting requirements for small business issuers 

under Regulation S-B, particularly given that small business issuer compensation 

structures are likely to be less complex than those oflarger issuers. We believe the 

changes that are reflected in the amendments to Regulation S-B will balance the 

information needs of investors in smaller companies with the burdens imposed on such 

companies by the disclosure requirements. 

We do not expect that the incremental effect of the amendments overall will have 

a material effect on competition. We expect that the amended reporting requirements 

will enhance the efficiency of capital formation. Investors have stated that they believe 

that the improved transparency and completeness of executive compensation information 

resulting from these amendments will help them make more informed investment and 

voting decisions.60 1 Investors are likely to be more confident allocating capital to fi rms 

in which compensation practices are well-aligned with the investors' interests when 

investors possess more information regarding executive compensation. Improved 

transparency thus may encourage investors to commit their capital and thereby faci litate 

issuers' access to capital. 

60 1 
See , ~, letters from CII ; CF A Centre I ; ICI; and ISS . 
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XI. Final Regulatory Flexibility Act Analysis 

This Final Regulatory Flexibility Act Analysis has been prepared in accordance 

with 5 U.S.C. 603. It relates to revisions to the rules and forms under the Securities Act 

and Exchange Act that seek to improve the clarity and completeness of companies ' 

di sclosure of the compensation earned by the principal executive officer, principal 

financial officer,602 other highly paid executive officers and all members of the board of 

directors, and of related person transactions. These changes include amending the 

executive and director compensation disclosure requirements, modifying our rules so that 

only elements of compensation that are unquestionably or presumptively material to 

investors must be disclosed in current reports on Form 8-K, streamlining and 

modernizing disclosure requirements regarding related person transactions, adding 

disclosure regarding pledges of securities beneficially owned by executive officers and 

directors and regarding directors ' qualifying shares, consolidating corporate governance 

disclosure requirements and expanding disclosure regarding the independence of the 

board of directors, as well as requiring that most of the disclosure required by the 

amended rules be provided in plain English. 

A. Need for the Rules and Amendments 

On January 27, 2006, we issued proposals to change the rules requiring disclosure 

of executive and director compensation, related person transactions, director 

independence and other corporate governance matters, and security ownership of officers 

and directors. 

602 The principal financ ial officer is not specified as a named executive officer in Item 402 of 
Regulation S-B. 
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We are adopting amendments that establish a broader-based approach to eliciting 

executive and director compensation disclosure, while retaining comparability. In 

addition, we are adopting amendments to Form 8-K in order to focus current disclosure 

on compensation-related events that are unquestionably or presumptively material to 

investors. Given the close relationship between executive and director compensation and 

other financial transactions and relationships involving companies and their directors, 

executive officers, significant shareholders and respective immediate family members, 

we are also adopting amendments to streamline and modernize the related person 

transaction disclosure requirements, while also making the requirements more principles-

based and expanding the requirements to elicit disclosure about policies and procedures 

for the review, approval or ratification of related person transactions. 603 With respect to 

disclosure about director independence, we are replacing requirements for disclosure 

about specific relationships that can affect director independence with a narrative 

explanation of the independence status of directors under a company' s independence 

policies for the majority of the board and for the nominating, audit and compensation 

committees. We are also consolidating these and other requirements regarding director 

independence, board committees and other corporate governance matters in a new 

disclosure item. In addition, we are adopting corresponding changes to items in our 

registration forms and proxy and information statements filed by registered investment 

companies and business development companies that impose requirements to disclose 

certain interests, transactions, and relationships of each director or nominee for election 

as director who is not or would not be an "interested person" of the fund within the 

603 Item 404 of RegulationS-Bas adopted does not require disclosure about policies and procedures 
for the review, approval or ratification of related person transactions. 
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meaning of Section 2(a)(19) ofthe Investment Company Act (and their immediate fami ly 

members). Further, we are adopting amendments to require di sclosure of the number of 

shares pledged by named executive officers, directors and director nominees, given that 

these shares are subject to ri sks and contingencies that do not apply to other shares 

beneficially owned by these persons. Finally, in order to emphasize that most of these 

amended requirements must be presented in a manner that is clear, concise and 

understandable for investors, we are adopting rules requiring that the di sclosure regarding 

executive and director compensation, beneficial ownership, related person transactions 

and most corporate governance matters be provided in plain English when included in 

Exchange Act reports. 

B. Significant Issues Raised by Public Comment 

In the Proposing Release, we requested comment on any aspect of the Initial 

Regulatory Flexibility Act Analysis, including the number of small entities that would be 

affected by the proposals, and both the qualitative and quantitative nature of the impact. 

Several commenters noted that costs and burdens arising from the proposals would have 

disproportionately affected small business issuers and smaller public companies that are 

not small business issuers but did not provide any specific comments on the Initial 

Regulatory Flexibility Act Analysis.604 As summarized in Section XI.D. below and 

discussed in greater detail in previous sections, we have taken these comments into 

account in adopting different requirements for small business issuers. 

C. Small Entities Subject to the Rules and Amendments 

The amendments will affect small entities, the securities of which are registered 

604 
See,~, letters from ABA; ACB; ICBA; and SCSGP. 
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under Section 12 of the Exchange Act or that are required to file reports under Section 

15( d) of the Exchange Act. The amendments also will affect small entities that file, or 

have filed , a registration statement that has not yet become effective under the Securities 

Act or the Exchange Act and that has not been withdrawn. Securities Act Rule 157605 

and Exchange Act Rule 0-1 0( a)606 define an issuer to be a "small business" or "small 

organization" for purposes of the Regulatory Flexibility Act if it had total assets of $5 

million or less on the last day of its most recent fiscal year. These are the types of entities 

that we refer to as small entities in this section. We believe that the amendments will 

affect small entities that are operating companies. We estimate that there are 

approximately 2,500 issuers, other than investment companies, that may be considered 

small entities. An investment company is considered to be a "small business" if it, 

together with other investment companies in the same group of related investment 

companies, has net assets of $50 million or less as of the end of its most recent fiscal 

year.607 We believe that the amendments will affect small entities that are investment 

companies. We estimate that there are approximately 240 investment companies that 

may be considered small entities. 

D. Reporting, Recordkeeping and Other Compliance Requirements 

We note that small business issuers, 608 which is a broader category of issuers than 

small entities, in certain circumstances may provide the executive and director 

605 

606 

607 

608 

17 CFR 230.157 . 

17 CFR 240.0-10(a). 

17 CFR 270.0-1 O(a). 

Item 10 of Regulation S-B (17 CFR 228.1 0) defines a small business issuer as a registrant that has 
revenues of less than $25 million, is a U.S. or Canadian issuer, is not an investment company, and 
has a public float of less than $25 million. Also, if it is a majority owned subsidiary, the parent 
corporation also must be a small business issuer. 
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compensation, relationships with related persons and promoters, beneficial ownership 

and corporate governance disclosure specified, respectively, in Items 402, 403, 404 and 

407 of Regulation S-B, rather than the corresponding disclosure specified in Items 402, 

403 , 404 and 407 ofRegulation S-K. 

The amendments to Item 402 of Regulation S-K expand some former disclosure 

requirements, and consolidate or eliminate others. The amendments to Item 402 of 

Regulation S-B will require less extensive disclosure for small business issuers than will 

be required for companies complying with Item 402 of Regulation S-K as amended. 

Under the amendments, the scope and presentation of infonnation in Item 402 of 

Regulation S-B will differ in a number of significant ways from Item 402 of Regulation 

S-K. Item 402 ofRegulation S-B will: 

• limit the named executive officers for whom disclosure will be required to a 

smaller group, consisting of the principal executive officer and the two other 

highest paid executive officers; 

• require that the Summary Compensation Table disclose the two most recent fiscal 

years and that narrative disclosure accompany the Summary Compensation Table; 

• provide a higher threshold for separate identification of categories of "All Other 

Compensation" in the Summary Compensation Table; 

• require the Outstanding Equity Awards at Fiscal Year-End Table; 

• require additional narrative disclosure addressing the material terms of defined 

benefit and defined contribution plans and other post-termination compensation 

arrangements; and 

• require the Director Compensation Table. 
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New Item 402 of Regulation S-B does not include the following disclosures that 

are required by new Item 402 of Regulation S-K: 

• Compensation Discussion and Analysis or a Compensation Committee Report; 

• information regarding two additional executive officers; 

• the third fi scal year of Summary Compensation Table disclosure; and 

• the supplementary Grants of Plan-Based Awards Table, the Option Exercises and 

Stock Vested Table, the Pension Benefits Table, and the Nonqualified Deferred 

Compensation Table and the separate Potential Payments Upon Termination or 

Change-in-Control narrative section, while providing a general requirement to 

discuss the material terms of retirement plans and the material terms of contracts 

providing for payment upon a termination or change in control. 

As a result, the amendments to Item 402 of Regulation S-B will not result in the 

same level of incremental increase in costs or burdens as will the requirements of 

amendments to Item 402 of Regulation S-K. 

The amendments to Item 404 ofRegulations S-K and S-B will decrease the 

related person transaction disclosure requirement that companies, including small 

entities, must comply with in some respects and expand it in other respects. The 

amendments to Item 404 of Regulation S-B will potentially decrease the scope of the 

related person transaction disclosure requirement by changing the $60,000 threshold for 

disclosure of related person transactions to the lesser of $120,000 or one percent of the 

average of the small business issuers' total assets at year-end for the last three completed 

fiscal years.609 At the same time, the amendments to Item 404 of Regulation S-B will 

609 Amended Item 404(a) of Regulation S-K only includes $120,000 as the threshold. 
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increase the scope of the related person transaction disclosure requirement by expanding 

the group of related persons covered to include additional "immediate family members." 

In addition, the amendments may decrease or increase the scope of the related person 

transaction disclosure requirement by eliminating or reducing the scope of instructions 

that provide bright line tests for whether related person transaction disclosure is required. 

Unlike the amendments to Item 404 ofRegulation S-K, the amendments to Item 

404 ofRegulation S-B will not impose an additional disclosure requirement for small 

business issuers, including small entities, regarding their policies and procedures for the 

review, approval or ratification of relationships with related persons. The amendments to 

Item 404 ofRegulation S-B and new Item 407 of Regulation S-B require, depending 

upon the particular circumstances of a company, more or less disclosure by changing the 

disclosure requirement regarding director independence. 6 10 Unlike the amendments to 

Item 407 of Regulation S-K, the amendments to Item 407 of Regulation S-B do not 

require a Compensation Committee Report regarding the compensation committee' s 

review and discussion with management of the Compensation Discussion and Analysis, 

and the compensation committee's recommendation to the board of directors with regard 

to the disclosure of the Compensation Discussion and Analysis, because Item 402 of 

Regulation S-B does not require Compensation Discussion and Analysis disclosure. 

Similar to amended Item 404(a) of Regulation S-K, amendments to Items 

22(b)(7), 22(b)(8), and 22(b)(9) of Schedule 14A and to Forms N-lA, N-2, and N-3 

decrease the scope of the requirement imposed on registered investment companies and 

business development companies to disclose certain interests, transactions, and 

610 As was the case prior to these amendments, compensation committee interlocks disclosure is 
required by Regulation S-K but is not required under RegulationS-B. 
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relationships of each director (and, in the case of Items 22(b )(7), 22(b )(8), and 22(b )(9) of 

Schedule 14A, each nominee for election as director) who is not or would not be an 

"interested person" of the fund within the meaning of Section 2(a)(19) of the Investment 

Company Act (and their immediate fami ly members) by increasing to $120,000 the 

former $60,000 threshold for disclosure of such interests, transactions, and relationships. 

The amendments to Item 403 ofRegulations S-K and S-B require footnote 

disclosure to the beneficial ownership table of the number of shares pledged by named 

executive officers, directors and director nominees and disclosure of directors ' qualifying 

shares. This imposes an additional di sclosure requirement on companies, including small 

entities. 

The new plain English rules applicable to Exchange Act reports and proxy or 

information statements incorporated by reference into Exchange Act reports will not 

affect the substance of di sclosures that companies must make. The new plain English 

rules will also not impose any new recordkeeping requirements or require reporting of 

additional information. Other changes to our rules will decrease the scope of the 

disclosure requirements for Form 8-K, and thereby result in a reduction in the number of 

current reports on Fmm 8-K filed each year. 

Overall, the amendments are expected to result in increased costs to all subject 

companies, large or small , as follows : 

• incremental increase in costs is expected with changes to executive and director 

compensation disclosure requirements; 

• incremental increase in costs is expected from the amendments to the related 

person transaction rules and corporate governance disclosures; and 
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• decreased costs are expected as a result of the revisions to Form 8-K. 

Because the current proxy rules require a subject registrant to collect and disclose 

information about the independence of its directors who serve on the audit or nominating 

committee of its board, the amended disclosure should not impose on companies subject 

to the proxy rules significant new costs for the collection of information regarding the 

independence of directors. Thus, the task of complying with the expanded director 

independence disclosure in new Item 407 ofRegulations S-K and S-B could be 

performed by the same person or group of persons responsible for compliance under the 

former rules at a minimal incremental cost. Additional costs will likely be incurred to 

provide additional disclosure regarding compensation committee processes. 

Our plain English amendments require that companies use a clear writing style to 

present the information about executive and director compensation, related person 

transactions, beneficial ownership and some corporate governance matters that are 

required to be disclosed in Exchange Act reports such as annual reports on Forms 1 0-K 

or 1 0-KSB. We believe the new rules will result in a short-term increase in costs for 

companies as they rewrite the information required to be included in annual reports or 

incorporated by reference from proxy or information statements, but few additional costs 

after the first year or two of implementation, as companies become familiar with the 

organizational, language, and document structure changes necessary to comply with these 

amendments. Additional costs, if any, should be one-time or otherwise short-term. 

For purposes of the Paperwork Reduction Act, we estimate that with respect to 

Form 10-KSB, it will take issuers 100 additional hours to prepare the revised disclosure 

in year one, 35 additional hours in year two, and 15 additional hours in year three and 

265 



------------------------------------------------------------------------------ ---- - --

thereafter, which results in an average of 50 additional hours over the three year period. 

The same estimates apply to preparation of information in the proxy or information 

statement that is then incorporated by reference into the Fonn 1 0-KSB. With regard to 

persons other than small business issuers who will file a Form 1 0-K, we estimate for 

purposes of the Paperwork Reduction Act that it will take issuers 170 addi tional hours to 

prepare the revised disclosure in year one, 80 additional hours in year two, and 35 

additional hours in year three and thereafter, which results in an average of 95 hours over 

the three year period. If we assume that a small entity complies with the di sclosure 

provisions ofRegulation S-B rather than Regulation S-K and 75% of the burden will be 

performed by the company internally at a cost of $175 per hour and 25% of the burden 

will be carried by outside professionals retained by the company at a cost of $400 per 

hour, the average annual cost to comply with the amended disclosure requirements in 

periodic reports and/or proxy or information statements will be approximately $11 ,563. 

The extent to which an additional average compliance cost of approximately $11 ,563 per 

small entity over a three year period constitutes a significant economic impact for small 

entities will depend on the relative revenues, costs and allocation of resources toward 

compliance with the Commission's rules for small entities both individually and as a 

group. 

For purposes of the Paperwork Reduction Act, we estimate that with respect to 

Form N-2, it will take business development companies 150 additional hours to prepare 

the revised disclosure in year one, 75 hours in year two and 30 hours in year three and 

thereafter, which results in an average of 85 hours for each business development 

company to comply with the revised compensation disclosures that will be required on 
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Form N-2. If we assume that 25% of the burden will be borne internally at a cost of$175 

per hour and 75% of the burden will be carried by outside professionals retained by the 

company at a cost of $400 per hour, the average annual cost for business development 

companies to comply with the revised disclosure requirements on Fonn N-2 will be 

approximately $29,219. The extent to which an additional average compliance cost of 

approximately $29,219 per small entity over a three year period constitutes a significant 

economic impact for small entities will depend on the relative assets, income, operating 

expenses and the allocation of resources toward compliance with the Commission ' s rules 

for small entities both individually and as a group. 

E. Agency Action to Minimize Effect on Small Entities 

The Regulatory Flexibility Act directs us to consider significant alternatives that 

would accomplish the stated objectives, while minimizing any significant adverse impact 

on small entities. In connection with the amendments, we considered the following 

alternatives: 

1. establishing different compliance or reporting requirements which take 

into account the resources available to smaller entities; 

2. the clarification, consolidation or simplification of disclosure for small 

entities; 

3. use of performance standards rather than design standards; and 

4. exempting smaller entities from coverage of the disclosure requirements, 

or any part thereof. 

With regard to Alternative 1, we have adopted different compliance or reporting 

requirements for small entities. We nevertheless believe improving the clarity and 
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completeness of disclosure regarding executive and director compensation and related 

person transactions requires a high degree of comparability between all issuers. 

Regarding Alternative 2, the amendments clarify, consolidate and simpl ify the 

requirements for all public companies, and some especially for small entities. Regarding 

Alternative 3, we believe that design rather than performance standards are appropriate, 

because design standards for small entities are necessary to promote the goal of relatively 

uniform presentation of comparable information for the benefit of investors. Finally, 

although we are exempting some information required of larger issuers, a wholesale 

exemption for small entities is not appropriate because the amendments are designed to 

make uniform the application of the disclosure and other requirements that we are 

adopting. 

We have used design rather than performance standards in connection with the 

amendments for two reasons. First, based on our past experience, we believe the 

disclosure provided in response to the amended requirements will be more useful to 

investors if there are specific informational requirements. The mandated disclosures we 

are adopting are intended to result in more focused and comprehensive disclosure. 

Second, the specific disclosure requirements in the amendments will promote more 

consistent disclosure among public companies, because they provide greater certainty as 

to the scope of required di sclosure. 

XII. Statutory Authority and Text of the Amendments 

We are adopting new rules and amendments pursuant to Sections 3(b), 6, 7, 10, 

and 19(a) ofthe Securities Act, as amended, Sections 10(b), 12, 13, 14, 15(d), 16 and 

23(a) of the Exchange Act, as amended, Sections 8, 20(a), 24(a), 30 and 38 of the 
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Investment Company Act of 1940, as amended, and Sections 3(a) and 306(a) of the 

Sarbanes-Oxley Act of2002. 

List of Subjects 

17 CFR Part 228 

Reporting and recordkeeping requirements, Securities, Small businesses. 

17 CFR Parts 229, 232, 239, 240, 245 and 249 

Reporting and recordkeeping requirements, Securities. 

17 CFR Part 274 

Investment companies, Reporting and recordkeeping requirements, Securities. 

For the reasons set out in the preamble, Title 17, Chapter II of the Code of Federal 

Regqlations, is amended as follows: 

PART 228- INTEGRATED DISCLOSURE SYSTEM FOR SMALL BUSINESS 
ISSUERS 

I . The authority citation for part 228 continues to read in part as follows: 

Authority: 15 U.S.C. 77e, 77f, 77g, 77h, 77j, 77k, 77s, 77z-2, 77z-3 , 77aa(25), 

77aa(26), 77ddd, 77eee, 77ggg, 77hhh, 77jjj , 77nnn, 77sss, 781, 78m, 78n, 78o, 78u-5, 

78w, 7811, 78mm, 80a-8, 80a-29, 80a-30, 80a-37, 80b-ll, and 7201 et seq.; and 18 U.S.C. 

1350. 

* * * * * 

2. Amend §228.201 by revising Instruction 2 to paragraph (d) to read as 

follows: 

§228.201 (Item 201) Market for common equity and related stockholder 
matters. 

* * * * * 

269 



Instructions to paragraph (d). 

1. * * * 

2. For purposes of this paragraph, an "individual compensation arrangement" 

includes, but is not limited to, the following: a written compensation contract within the 

meaning of "employee benefit plan" under §230.405 of this chapter and a plan (whether 

or not set forth in any formal document) applicable to one person as provided under Item 

402(a)(5)(ii) ofRegulation S-B (§228.402(a)(5)(ii)) . 

3. 

4. 

5. 

§228.402 

* * * * * 

Remove and reserve §228.306. 

Amend §228.401 by removing paragraphs (e), (f) and (g). 

Revise §228.402 to read as follows: 

(Item 402) Executive compensation. 

(a) General. 

(1) All compensation covered. This Item requires clear, concise and 

understandable disclosure of all plan and non-plan compensation awarded to, earned by, 

or paid to the named executive officers designated under paragraph (a)(2) of this Item, 

and directors covered by paragraph (f) of this Item, by any person for all services 

rendered in all capacities to the small business issuer and its subsidiaries, unless 

otherwise specifically excluded from disclosure in this Item. All such compensation shall 

be reported pursuant to this Item, even if also called for by another requirement, 

including transactions between the small business issuer and a third party where a 

purpose of the transaction is to furnish compensation to any such named executive officer 

or director. No amount reported as compensation for one fi scal year need be reported in 
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the same manner as compensation for a subsequent fiscal year; amounts reported as 

compensation for one fiscal year may be required to be reported in a different manner 

pursuant to this Item. 

(2) Persons covered. Disclosure shall be provided pursuant to this Item for each 

of the following (the "named executive officers"): 

(i) All individuals serving as the small business issuer's principal executive 

officer or acting in a similar capacity during the last completed fiscal year ("PEO"), 

regardless of compensation level; 

(ii) The small business issuer' s two most highly compensated executive officers 

other than the PEO who were serving as executive officers at the end of the last 

completed fiscal year; and 

(iii) Up to two additional individuals for whom disclosure would have been 

provided pursuant to paragraph (a)(2)(ii) of this Item but for the fact that the individual 

was not serving as an executive officer of the small business issuer at the end of the last 

completed fiscal year. 

Instructions to Item 402(a)(2). 

1. Determination of most highly compensated executive officers. The 

determination as to which executive officers are most highly compensated shall be made 

by reference to total compensation for the last completed fiscal year (as required to be 

disclosed pursuant to paragraph (b)(2)(x) ofthis Item) reduced by the amount required to 

be disclosed pursuant to paragraph (b)(2)(viii) ofthis Item, provided, however, that no 

disclosure need be provided for any executive officer, other than the PEO, whose total 

compensation, as so reduced, does not exceed $100,000. 
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2. Inclusion of executive officer of subsidiary. It may be appropriate for a small 

business issuer to include as named executive officers one or more executive officers or 

other employees of subsidiaries in the disclosure required by this Item. See Rule 3b-7 

under the Exchange Act (17 CFR 240.3b-7). 

3. Exclusion of executive officer due to overseas compensation. It may be 

appropriate in limited circumstances for a small business issuer not to include in the 

disclosure required by this Item an individual, other than its PEO, who is one of the small 

business issuer's most highly compensated executive officers due to the payment of 

amounts of cash compensation relating to overseas assignments attributed predominantly 

to such assignments. 

(3) Information for full fiscal year. If the PEO served in that capacity dming any 

part of a fiscal year with respect to which information is required, information should be 

provided as to all of his or her compensation for the full fiscal year. If a named executive 

officer (other than the PEO) served as an executive officer of the small business issuer 

(whether or not in the same position) during any part of the fiscal year with respect to 

which information is required, information shall be provided as to all compensation of 

that individual for the full fiscal year. 

(4) Omission of table or column. A table or column may be omitted if there has 

been no compensation awarded to, earned by, or paid to any of the named executive 

officers or directors required to be reported in that table or column in any fiscal year 

covered by that table. 
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(5) Definitions. For purposes of this Item: 

(i) The term stock means instruments such as common stock, restricted stock, 

restricted stock units, phantom stock, phantom stock units, common stock equivalent 

units or any similar instruments that do not have option-like features , and the term option 

means instruments such as stock options, stock appreciation rights and similar 

instruments with option-like features. The term stock appreciation rights ("SARs") refers 

to SARs payable in cash or stock, including SARs payable in cash or stock at the election 

of the small business issuer or a named executive officer. The term equity is used to refer 

generally to stock and/or options. 

(ii) The term plan includes, but is not limited to, the following: Any plan, 

contract, authorization or arrangement, whether or not set forth in any formal document, 

pursuant to which cash, securities, similar instruments, or any other property may be 

received. A plan may be applicable to one person. Small business issuers may omit 

information regarding group life, health, hospitalization, or medical reimbursement plans 

that do not discriminate in scope, terms or operation, in favor of executive officers or 

directors of the small business issuer and that are available generally to all salaried 

employees. 

(iii) The term incentive plan means any plan providing compensation intended to 

serve as incentive for performance to occur over a specified period, whether such 

performance is measured by reference to financial performance of the small business 

issuer or an affiliate, the small business issuer' s stock price, or any other performance 

measure. An equity incentive plan is an incentive plan or portion of an incentive plan 

under which awards are granted that fall within the scope of Financial Accounting 
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Standards Board Statement of Financial Accounting Standards No. 123 (revised 2004), 

Share-Based Payment, as modified or supplemented ("FAS 123R"). A non-equity 

incentive plan is an incentive plan or portion of an incentive plan that is not an equity 

incentive plan. The term incentive plan award means an award provided under an 

incentive plan. 

(iv) The terms date of grant or grant date refer to the grant date determined for 

financial statement reporting purposes pursuant to F AS 123R. 

(v) Closing market price is defined as the price at which the small business 

issuer's security was last sold in the principal United States market for such security as of 

the date for which the closing market price is determined. 

(b) Summary compensation table. 

(1) General. Provide the information specified in paragraph (b )(2) of this Item, 

concerning the compensation of the named executive officers for each of the small 

business issuer's last two completed fiscal years, in a Summary Compensation Table in 

the tabular format specified below. 
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SUMMARY COMPENSATION TABLE 

Name Year Salary Bonus Stock Option Non- Nonquali- All Total 
and ($) ($) Awards Awards Equity fied Other ($) 
Principal ($) ($) Incentive Deferred Compen-
Position Plan Compensa- sation 

Compen- tion ($) 
sation Earnings 

($) ($) 

(a) (b) (c) (d) (e) (f) (g) (h) (i) (j) 
PEO 

--

--

A 
--

--

B --
--

(2) The Table shall include: 

(i) The name and principal position of the named executive officer (column (a)) ; 

(ii) The fi scal year covered (column (b)); 

(iii) The dollar value of base salary (cash and non-cash) earned by the named 

executive officer during the fiscal year covered (column (c)); 

(iv) The dollar value ofbonus (cash and non-cash) earned by the named 

executive officer during the fiscal year covered (column (d)); 

Instructions to Item 402(b)(2)(iii) and (iv). 

1. If the amount of salary or bonus earned in a given fiscal year is not calculable 

through the latest practicable date, a footnote shall be included disclosing that the amount 

of salary or bonus is not calculable through the latest practicable date and providing the 
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date that the amount of salary or bonus is expected to be determined, and such amount 

must then be disclosed in a filing under Item 5.02(f) of Form 8-K (17 CFR 249.308). 

2. Small business issuers need not include in the salary column (column (c)) or 

bonus column (column (d)) any amount of salary or bonus forgone at the election of a 

named executive officer pursuant to a small business issuer' s program under which stock, 

equity-based or other forms of non-cash compensation may be received by a named 

executive officer instead of a portion of annual compensation earned in a covered fiscal 

year. However, the receipt of any such form of non-cash compensation instead of salary 

or bonus earned for a covered fiscal year must be disclosed in the appropriate column of 

the Summary Compensation Table corresponding to that fiscal year {~, stock awards 

(column (e)) ; option awards (column (f)); all other compensation (column (i))), or, if 

made pursuant to a non-equity incentive plan and therefore not reportable in the 

Summary Compensation Table when granted, a footnote must be added to the salary or 

bonus column so disclosing and referring to the narrative disclosure to the Summary 

Compensation Table (required by paragraph (c) of this Item) where the material terms of 

the award are reported. 

(v) For awards of stock, the aggregate grant date fair value computed in 

accordance with FAS 123R (column (e)) ; 

(vi) For awards of options, with or without tandem SARs (including awards that 

subsequently have been transferred), the aggregate grant date fair value computed in 

accordance with FAS 123R (column (f)) ; 
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Instructions to Item 402(b)(2)(v) and (vi). 

1. For awards reported in columns (e) and (f), include a footnote disclosing all 

assumptions made in the valuation by reference to a discussion of those assumptions in 

the small business issuer's financial statements, footnotes to the financial statements, or 

discussion in the Management's Discussion and Analysis. The sections so referenced are 

deemed part of the disclosure provided pursuant to this Item. 

2. If at any time during the last completed fiscal year, the small business issuer 

has adjusted or amended the exercise price of options or SARs previously awarded to a 

named executive officer, whether through amendment, cancellation or replacement 

grants, or any other means ("repriced"), or otherwise has materially modified such 

awards, the small business issuer shall include, as awards required to be reported in 

column (f), the incremental fair value, computed as of the repricing or modification date 

in accordance with F AS 123R, with respect to that repriced or modified award. 

(vii) The dollar value of all earnings for services performed during the fiscal year 

pursuant to awards under non-equity incentive plans as defined in paragraph (a)(5)(iii) of 

this Item, and all earnings on any outstanding awards (column (g)) ; 

Instructions to Item 402(b)(2)(vii). 

1. If the relevant performance measure is satisfied during the fiscal year 

(including for a single year in a plan with a multi-year performance measure), the 

earnings are reportable for that fiscal year, even if not payable until a later date, and are 

not reportable again in the fiscal year when amounts are paid to the named executive 

officer. 
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2. All earnings on non-equity incentive plan compensation must be identified and 

quantified in a footnote to column (g), whether the earnings were paid during the fiscal 

year, payable during the period but deferred at the election of the named executive 

officer, or payable by their terms at a later date. 

(viii) Above-market or preferential earnings on compensation that is deferred on 

a basis that is not tax-qualified, including such earnings on nonqualified defined 

contribution plans (column (h)); 

Instruction to Item 402(b)(2)(viii). 

Interest on deferred compensation is above-market only if the rate of interest 

exceeds 120% of the applicable federal long-term rate, with compounding (as prescribed 

under section 1274(d) of the Internal Revenue Code, (26 U.S.C. 1274(d))) at the rate that 

corresponds most closely to the rate under the small business issuer' s plan at the time the 

interest rate or formula is set. In the event of a discretionary reset of the interest rate, the 

requisite calculation must be made on the basis of the interest rate at the time of such 

reset, rather than when originally established. Only the above-market portion of the 

interest must be included. If the applicable interest rates vary depending upon conditions 

such as a minimum period of continued service, the reported amount should be calculated 

assuming satisfaction of all conditions to receiving interest at the highest rate. Dividends 

(and dividend equivalents) on deferred compensation denominated in the small business 

issuer' s stock ("deferred stock") are preferential only if earned at a rate higher than 

dividends on the small business issuer' s common stock. Only the preferential portion of 

the dividends or equivalents must be included. Footnote or narrative disclosure may be 
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provided explaining the small business issuer's criteria for determining any portion 

considered to be above-market. 

(ix) All other compensation for the covered fiscal year that the small business 

issuer could not properly report in any other column of the Summary Compensation 

Table (column (i)). Each compensation item that is not properly reportable in columns 

(c)- (h), regardless of the amount of the compensation item, must be included in column 

(i) . Such compensation must include, but is not limited to: 

(A) Perquisites and other personal benefits, or property, unless the aggregate 

amount of such compensation is less than $1 0,000; 

(B) All "gross-ups" or other amounts reimbursed during the fiscal year for the 

payment of taxes; 

(C) For any security of the small business issuer or its subsidiaries purchased 

from the small business issuer or its subsidiaries (through deferral of salary or bonus, or 

otherwise) at a discount from the market price of such security at the date of purchase, 

unless that discount is available generally, either to all security holders or to all salaried 

employees of the small business issuer, the compensation cost, if any, computed in 

accordance with F AS 123R; 

(D) The amount paid or accrued to any named executive officer pursuant to a 

plan or arrangement in connection with: 

(D Any termination, including without limitation through retirement, resignation, 

severance or constructive termination (including a change in responsibilities) of such 

executive officer' s employment with the small business issuer and its subsidiaries; or 

Q.) A change in control of the small business issuer; 

279 



(E) Small business issuer contributions or other allocations to vested and 

unvested defined contribution plans; 

(F) The dollar value of any insurance premiums paid by, or on behalf of, the 

small business issuer during the covered fiscal year with respect to life insurance for the 

benefit of a named executive officer; and 

(G) The dollar value of any dividends or other earnings paid on stock or option 

awards, when those amounts were not factored into the grant date fair value required to 

be reported for the stock or option award in columns (e) or (f); and 

Instructions to Item 402(b)(2)(ix). 

1. Non-equity incentive plan awards and earnings and earnings on stock or 

options, except as specified in paragraph (b )(2)(ix)(G) of this Item, are required to be 

reported elsewhere as provided in this Item and are not reportable as All Other 

Compensation in column (i). 

2. Benefits paid pursuant to defined benefit and actuarial plans are not reportable 

as All Other Compensation in column (i) unless accelerated pursuant to a change in 

control; information concerning these plans is reportable pursuant to paragraph (e)(1) of 

this Item. 

3. Reimbursements of taxes owed with respect to perquisites or other personal 

benefits must be included in the columns as tax reimbursements (paragraph (b)(2)(ix)(B) 

of this Item) even if the associated perquisites or other personal benefits are not required 

to be included because the aggregate amount of such compensation is less than $10,000. 

4. Perquisites and other personal benefits shall be valued on the basis of the 

aggregate incremental cost to the small business issuer. 

280 



5. For purposes of paragraph (b)(2)(ix)(D) of this Item, an accrued amount is an 

amount for which payment has become due. 

(x) The dollar value of total compensation for the covered fiscal year (column 

U)). With respect to each named executive officer, disclose the sum of all amounts 

reported in columns (c) through (i). 

Instructions to Item 402(b). 

1. Information with respect to the fiscal year prior to the last completed fiscal 

year will not be required if the small business issuer was not a reporting company 

pursuant to section 13(a) or 15(d) ofthe Exchange Act (15 U.S.C. 78m(a) or 78Q(d)) at 

any time during that year, except that the small business issuer will be required to provide 

information for any such year if that information previously was required to be provided 

in response to a Commission filing requirement. 

2. All compensation values reported in the Summary Compensation Table must 

be reported in dollars and rounded to the nearest dollar. Reported compensation values 

must be reported numerically, providing a single numerical value for each grid in the 

table. Where compensation was paid to or received by a named executive officer in a 

different currency, a footnote must be provided to identify that currency and describe the 

rate and methodology used to convert the payment amounts to dollars. 

3. If a named executive officer is also a director who receives compensation for 

his or her services as a director, reflect that compensation in the Summary Compensation 

Table and provide a footnote identifying and itemizing such compensation and amounts. 

Use the categories in the Director Compensation Table required pursuant to paragraph (f) 

ofthis Item. 
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4. Any amounts deferred, whether pursuant to a plan established under section 

401(k) of the Internal Revenue Code (26 U.S.C. 401(k)), or otherwise, shall be included 

in the appropriate column for the fiscal year in which earned. 

(c) Narrative disclosure to summary compensation table. Provide a narrative 

description of any material factors necessary to an understanding of the information 

disclosed in the Table required by paragraph (b) of this Item. Examples of such factors 

may include, in given cases, among other things : 

(1) The material terms of each named executive officer' s employment agreement 

or arrangement, whether written or unwritten; 

(2) If at any time during the last fiscal year, any outstanding option or other 

equity-based award was repriced or otherwise materially modified (such as by extension 

of exercise periods, the change of vesting or forfeiture conditions, the change or 

elimination of applicable performance criteria, or the change of the bases upon which 

returns are determined), a description of each such repricing or other material 

modification; 

(3) The waiver or modification of any specified performance target, goal or 

condition to payout with respect to any amount included in non-stock incentive plan 

compensation or payouts reported in column (g) to the Summary Compensation Table 

required by paragraph (b) of this Item, stating whether the waiver or modification applied 

to one or more specified named executive officers or to all compensation subject to the 

target, goal or condition; 

( 4) The material terms of each grant, including but not limited to the date of 

exercisability, any conditions to exercisability, any tandem feature, any reload feature, 
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any tax-reimbursement feature, and any provision that could cause the exercise price to 

be lowered; 

(5) The material terms of any non-equity incentive plan award made to a named 

executive officer during the last completed fiscal year, including a general description of 

the formula or criteria to be applied in determining the amounts payable and vesting 

schedule; 

(6) The method of calculating earnings on nonqualified deferred compensation 

plans including nonqualified defined contribution plans; and 

(7) An identification to the extent material of any item included under All Other 

Compensation (column (i)) in the Summary Compensation Table. Identification of an 

item shall not be considered material if it does not exceed the greater of $25,000 or 10% 

of all items included in the specified category in question set forth in paragraph (b )(2)(ix) 

of this Item. All items of compensation are required to be included in the Summary 

Compensation Table without regard to whether such items are required to be identified. 

Instruction to Item 402(c). 

The disclosure required by paragraph (c)(2) of this Item would not apply to any 

repricing that occurs through a pre-existing formula or mechanism in the plan or award 

that results in the periodic adjustment of the option or SAR exercise or base price, an 

antidilution provision in a plan or award, or a recapitalization or similar transaction 

equally affecting all holders of the class of securities underlying the options or SARs. 

(d) Outstanding equity awards at fiscal year-end table. (1) Provide the 

information specified in paragraph ( d)(2) of this Item, concerning unexercised options; 

stock that has not vested; and equity incentive plan awards for each named executive 
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officer outstanding as of the end of the small business issuer's last completed fiscal year 

in the following tabular format: 

OUTSTANDING EQUITY AWARDS AT FISCAL YEAR-END 

Option Awards Stock Awa rds 

Name Number Number Equity Opt ion Option Number Market Equity Equity 
of of Incentive Exercise Expiration o f Shares Value of Incenti ve Incentive 
Securiti es Securiti es Plan Price Date or Units Shares or Plan Plan 
Underlying Underlying Awards: ($) of Stock Units of Awa rds: Awards: 
Unexerc ised Unexercised Number That Have Stock Number Market or 
Opt ions Options of Not That Have o f Payout 

(#) (#) Securities Vested Not Uneamed Value 
Exerc isable Unexerc isable Underlying (#) Vested Shares, of 

Unexerc ised ($) Units or Uneamed 
Uneamed Other Shares, 
Options Rights Units or 

(#) That Have Other 
Not Ri ghts 
Vested That Have 

(#) Not 
Vested 

($) 

(a) (b) (c) (d) (e) (f) (g) (h) ( i) ( j) 

PEO 

A 

B 

(2) The Table shall include: 

(i) The name of the named executive officer (column (a)) ; 

(ii) On an award-by-award basis, the number of securities underlying unexercised 

options, including awards that have been transferred other than for value, that are 

exercisable and that are not reported in column (d) (column (b)); 

(iii) On an award-by-award basis, the number of securities underlying 

unexercised options, including awards that have been transferred other than for value, 

that are unexercisable and that are not reported in column (d) (column (c)); 
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(iv) On an award-by-award basis, the total number of shares underlying 

unexercised options awarded under any equity incentive plan that have not been earned 

(column (d)) ; 

(v) For each instrument reported in columns (b), (c) and (d), as applicable, the 

exercise or base price (column (e)); 

(vi) For each instrument reported in columns (b), (c) and (d), as applicable, the 

expiration date (column (f)); 

(vii) The total number of shares of stock that have not vested and that are not 

reported in column (i) (column (g)); 

(viii) The aggregate market value of shares of stock that have not vested and that 

are not reported in column (j) (column (h)); 

(ix) The total number of shares of stock, units or other rights awarded under any 

equity incentive plan that have not vested and that have not been earned, and, if 

applicable the number of shares underlying any such unit or right (column (i)); and 

(x) The aggregate market or payout value of shares of stock, units or other rights 

awarded under any equity incentive plan that have not vested and that have not been 

earned (column (j)). 

Instructions to Item 402(d)(2). 

1. Identify by footnote any award that has been transferred other than for value, 

disclosing the nature of the transfer. 

2. The vesting dates of options, shares of stock and equity incentive plan awards 

held at fiscal-year end must be disclosed by footnote to the applicable column where the 

outstanding award is reported. 
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3. Compute the market value of stock reported in column (h) and equity incentive 

plan awards of stock reported in column (j) by multiplying the closing market price of the 

small business issuer's stock at the end of the last completed fiscal year by the number of 

shares or units of stock or the amount of equity incentive plan awards, respectively. The 

number of shares or units reported in column (d) or (i), and the payout value reported in 

column U), shall be based on achieving threshold performance goals, except that if the 

previous fiscal year' s perfonnance has exceeded the threshold, the disclosure shall be 

based on the next higher performance measure (target or maximum) that exceeds the 

previous fiscal year' s performance. If the award provides only for a single estimated 

payout, that amount should be reported. If the target amount is not determinable, small 

business issuers must provide a representative amount based on the previous fiscal year' s 

performance. 

4. Multiple awards may be aggregated where the expiration date and the exercise 

and/or base price of the instruments is identical. A single award consisting of a 

combination of options, SARs and/or similar option-like instruments shall be reported as 

separate awards with respect to each tranche with a different exercise and/or base price or 

expiration date. 

5. Options or stock awarded under an equity incentive plan are reported in 

columns (d) or (i) and (j), respectively, until the relevant performance condition has been 

satisfied. Once the relevant performance condition has been satisfied, even if the option 

or stock award is subject to forfeiture conditions, options are reported in column (b) or 

(c), as appropriate, until they are exercised or expire, or stock is reported in columns (g) 

and (h) until it vests. 
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(e) Additional narrative disclosure. Provide a narrative description of the 

following to the extent material: 

(1) The material terms of each plan that provides for the payment of retirement 

benefits, or benefits that will be paid primarily following retirement, including but not 

limited to tax-qualified defined benefit plans, supplemental executive retirement plans, 

tax-qualified defined contribution plans and nonqualified defined contribution plans. 

(2) The material terms of each contract, agreement, plan or arrangement, whether 

written or unwritten, that provides for payment(s) to a named executive officer at, 

following, or in connection with the resignation, retirement or other termination of a 

named executive officer, or a change in control of the small business issuer or a change in 

the named executive officer's responsibilities following a change in control, with respect 

to each named executive officer. 

(f) Compensation of directors. 

(1) Provide the information specified in paragraph (f)(2) of this Item, concerning 

the compensation of the directors for the small business issuer' s last completed fiscal 

year, in the following tabular format: 
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DIRECTOR COMPENSATION 

Name Fees Stock Option Non-Equity Nonqualified All Other Total 
Earned Awards Awards Incentive Plan Deferred Compensation ($) 

or ($) ($) Compensation Compensation ($) 
Paid in ($) Earnings 
Cash ($) 
($) 

(a) (b) (c) (d) (e) (f) (g) (h) 
A 

B 

c 

D 

E 

(2) The Table shall include: 

(i) The name of each director unless such director is also a named executive 

officer under paragraph (a) of this Item and his or her compensation for service as a 

director is fully reflected in the Summary Compensation Table pursuant to paragraph (b) 

of this Item and otherwise as required pursuant to paragraphs (c) through (e) of this Item 

(column (a)); 

(ii) The aggregate dollar amount of all fees earned or paid in cash for services as 

a director, including annual retainer fees , committee and/or chairmanship fees, and 

meeting fees (column (b)); 

(iii) For awards of stock, the aggregate grant date fair value computed in 

accordance with FAS 123R (column (c)); 
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(iv) For awards of options, with or without tandem SARs (including awards that 

subsequently have been transferred), the aggregate grant date fair value computed in 

accordance with FAS 123R (column (d)); 

Instruction to Item 402(f)(2)(iii) and (iv). 

For each director, disclose by footnote to the appropriate column, the aggregate 

number of stock awards and the aggregate number of option awards outstanding at fi scal 

year end. 

(v) The dollar value of all earnings for services performed during the fiscal year 

pursuant to non-equity incentive plans as defined in paragraph (a)(5)(iii) of thi s Item, and 

all earnings on any outstanding awards (column (e)); 

(vi) Above-market or preferential earnings on compensation that is deferred on a 

basis that is not tax-qualified, including such earnings on nonqualified defined 

contribution plans (column (f)) ; 

(vii) All other compensation for the covered fiscal year that the small business 

issuer could not properly report in any other column of the Director Compensation Table 

(column (g)). Each compensation item that is not properly reportable in columns (b) ­

(f), regardless of the amount of the compensation item, must be included in column (g) 

and must be identified and quantified in a footnote if it is deemed material in accordance 

with paragraph (c)(7) of this Item. Such compensation must include, but is not limited to: 

(A) Perquisites and other personal benefits, or property, unless the aggregate 

amount of such compensation is less than $1 0,000; 

(B) All "gross-ups" or other amounts reimbursed during the fiscal year for the 

payment of taxes; 
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(C) For any security of the small business issuer or its subsidiaries purchased 

from the small business issuer or its subsidiaries (through deferral of salary or bonus, or 

otherwise) at a discount from the market price of such security at the date ofpurchase, 

unless that discount is available generally, either to all security holders or to all salaried 

employees of the small business issuer, the compensation cost, if any, computed in 

accordance with F AS 123R; 

(D) The amount paid or accrued to any director pursuant to a plan or arrangement 

in connection with: 

(1) The resignation, retirement or any other termination of such director; or 

(~) A change in control of the small business issuer; 

(E) Small business issuer contributions or other allocations to vested and 

unvested defined contribution plans; 

(F) Consulting fees earned from, or paid or payable by the small business issuer 

and/or its subsidiaries (including joint ventures); 

(G) The annual costs of payments and promises of payments pursuant to director 

legacy programs and similar charitable award programs; 

(H) The dollar value of any insurance premiums paid by, or on behalf of, the 

small business issuer during the covered fiscal year with respect to life insurance for the 

benefit of a director; and 

(I) The dollar value of any dividends or other earnings paid on stock or option 

awards, when those amounts were not factored into the grant date fair value required to 

be reported for the stock or option award in column (c) or (d); and 
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Instruction to Item 402(f)(2)(vii). 

Programs in which small business issuers agree to make donations to one or more 

charitable institutions in a director's name, payable by the small business issuer currently 

or upon a designated event, such as the retirement or death of the director, are charitable 

awards programs or director legacy programs for purposes of the disclosure required by 

paragraph (f)(2)(vii)(G) of this Item. Provide footnote disclosure of the total dollar 

amount payable under the program and other material tenns of each such program for 

which tabular disclosure is provided. 

(viii) The dollar value of total compensation for the covered fiscal year (column 

(h)). With respect to each director, disclose the sum of all amounts reported in columns 

(b) through (g) . 

Instruction to Item 402(f)(2) . 

Two or more directors may be grouped in a single row in the Table if all elements 

of their compensation are identical. The names of the directors for whom disclosure is 

presented on a group basis should be clear from the Table. 

(3) Narrative to director compensation table. 

Provide a narrative description of any material factors necessary to an 

understanding of the director compensation disclosed in this Table. While material 

factors will vary depending upon the facts, examples of such factors may include, in 

given cases, among other things: 

(i) A description of standard compensation arrangements (such as fees for 

retainer, committee service, service as chairman of the board or a committee, and meeting 

attendance); and 
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(ii) Whether any director has a different compensation arrangement, identifying 

that director and describing the terms of that arrangement. 

Instruction to Item 402(f). 

In addition to the Instruction to paragraph (f)(2)(vii) of this Item, the following 

apply equally to paragraph (f) of this Item: Instructions 2 and 4 to paragraph (b) of this 

Item; the Instructions to paragraphs (b)(2)(iii) and (iv) of this Item; the Instructions to 

paragraphs (b )(2)(v) and (vi) of this Item; the Instructions to paragraph (b )(2)(vii) of this 

Item; the Instruction to paragraph (b )(2)(viii) of this Item; the Instructions to paragraph 

(b)(2)(ix) of this Item; and paragraph (c)(7) of this Item. These Instructions apply to the 

columns in the Director Compensation Table that are analogous to the columns in the 

Summary Compensation Table to which they refer and to disclosures under paragraph (f) 

of this Item that correspond to analogous disclosures provided for in paragraph (b) of this 

Item to which they refer. 

6. 

§228.403 

Amend §228.403 by revising paragraph (b) to read as follows: 

(Item 403) Security ownership of certain beneficial owners and 
management. 

* * * * * 

(b) Security ownership of management. Furnish the following information, as of 

the most recent practicable date, in substantially the tabular form indicated, as to each 

class of equity securities of the small business issuer or any of its parents or subsidiaries, 

including directors ' qualifying shares, beneficially owned by all directors and nominees, 

naming them, each of the named executive officers as defined in Item 402(a)(2) 

(§228.402(a)(2)), and directors and executive officers of the small business issuer as a 

group, without naming them. Show in column (3) the total number of shares beneficially 
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owned and in column ( 4) the percent of the class so owned. Of the number of shares 

shown in column (3), indicate, by footnote or otherwise, the amount of shares that are 

pledged as security and the amount of shares with respect to which such persons have the 

right to acquire beneficial ownership as specified in §240.13d-3( d)(1) of this chapter. 

(1) Title of Class (2) Name of (3) Amount and (4) Percent of Class 
Beneficial Owner Nature of Beneficial 

Ownership 

* * * * * 

7. Revise §228.404 to read as follows : 

§228.404 (Item 404) Transactions with related persons, promoters and certain 
control persons. 

(a) Transactions with related persons. Describe any transaction, since the 

beginning of the small business issuer's last fiscal year, or any currently proposed 

transaction, in which the small business issuer was or is to be a participant and the 

amount involved exceeds the lesser of $120,000 or one percent of the average of the 

small business issuer' s total assets at year-end for the last three completed fiscal years, 

and in which any related person had or will have a direct or indirect material interest. 

Disclose the following information regarding the transaction: 

(1) The name of the related person and the basis on which the person is a related 

person. 

(2) The related person 's interest in the transaction with the small business issuer, 

including the related person' s position(s) or relationship(s) with, or ownership in, a firm, 

corporation, or other entity that is a party to, or has an interest in, the transaction. 

(3) The approximate dollar value of the amount involved in the transaction. 
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( 4) The approximate dollar value of the amount of the related person's interest in 

the transaction, which shall be computed without regard to the amount of profit or loss. 

(5) In the case of indebtedness, disclosure ofthe amount involved in the 

transaction shall include the largest aggregate amount of principal outstanding during the 

period for which disclosure is provided, the amount thereof outstanding as of the latest 

practicable date, the amount of principal paid during the periods for which disclosure is 

provided, the amount of interest paid during the period for which disclosure is provided, 

and the rate or amount of interest payable on the indebtedness. 

(6) Any other information regarding the transaction or the related person in the 

context of the transaction that is material to investors in light of the circumstances of the 

particular transaction. 

Instructions to Item 404(a). 

1. For the purposes of paragraph (a) of this Item, the term related person means: 

a. Any person who was in any of the following categories at any time during the 

specified period for which disclosure under paragraph (a) of this Item is required: 

i. Any director or executive officer of the small business issuer; 

ii. Any nominee for director, when the information called for by paragraph (a) of 

this Item is being presented in a proxy or information statement relating to the election of 

that nominee for director; or 

iii. Any immediate family member of a director or executive officer of the small 

business issuer, or of any nominee for director when the information called for by 

paragraph (a) of this Item is being presented in a proxy or information statement relating 

to the election of that nominee for director, which means any child, stepchild, parent, 
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stepparent, spouse, sibling, mother-in-law, father-in-law, son-in-law, daughter-in-law, 

brother-in-law, or sister-in-law of such director, executive officer or nominee for director, 

and any person (other than a tenant or employee) sharing the household of such director, 

executive officer or nominee for director; and 

b. Any person who was in any of the following categories when a transaction in 

which such person had a direct or indirect material interest occurred or existed: 

i. A security holder covered by Item 403(a) (§228.403(a)); or 

ii . Any immediate family member of any such security holder, which means any 

child, stepchi ld, parent, stepparent, spouse, sibling, mother-in-law, father-in-law, son-in­

law, daughter-in-law, brother-in-law, or sister-in-law of such security holder, and any 

person (other than a tenant or employee) sharing the household of such security holder. 

2. For purposes of paragraph (a) of this Item, a transaction includes, but is not 

limited to, any financial transaction, arrangement or relationship (including any 

indebtedness or guarantee of indebtedness) or any series of similar transactions, 

arrangements or relationships. 

3. The amount involved in the transaction shall be computed by detennining the 

dollar value of the amount involved in the transaction in question, which shall include: 

a. In the case of any lease or other transaction providing for periodic payments or 

installments, the aggregate amount of all periodic payments or installments due on or 

after the beginning of the small business issuer's last fiscal year, including any required 

or optional payments due during or at the conclusion of the lease or other transaction 

providing for periodic payments or installments; and 
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b. In the case of indebtedness, the largest aggregate amount of all indebtedness 

outstanding at any time since the beginning of the small business issuer' s last fiscal year 

and all amounts of interest payable on it during the last fiscal year. 

4. In the case of a transaction involving indebtedness: 

a. The following items of indebtedness may be excluded from the calculation of 

the amount of indebtedness and need not be disclosed: amounts due from the related 

person for purchases of goods and services subject to usual trade tem1s, for ordinary 

business travel and expense payments and for other transactions in the ordinary course of 

business; 

b. Disclosure need not be provided of any indebtedness transaction for the related 

persons specified in Instruction l.b . to paragraph (a) ofthis Item; and 

c. If the lender is a bank, savings and loan association, or broker-dealer extending 

credit under Federal Reserve Regulation T (12 CFR part 220) and the loans are not 

disclosed as nonaccrual, past due, restructured or potential problems (see Item III.C.l . 

and 2. oflndustry Guide 3, Statistical Disclosure by Bank Holding Companies (17 CFR 

229.802(c))), disclosure under paragraph (a) ofthis Item may consist of a statement, if 

such is the case, that the loans to such persons: 

i. Were made in the ordinary course of business; 

ii. Were made on substantially the same terms, including interest rates and 

collateral, as those prevailing at the time for comparable loans with persons not related to 

the lender; and 

iii. Did not involve more than the normal risk of collectibility or present other 

unfavorable features. 
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5.a. Disclosure of an employment relationship or transaction involving an 

executive officer and any related compensation solely resulting from that employment 

relationship or transaction need not be provided pursuant to paragraph (a) of this Item if: 

i. The compensation arising from the relationship or transaction is reported 

pursuant to Item 402 (§228.402); or 

ii. The executive officer is not an immediate family member (as specified in 

Instruction 1 to paragraph (a) of this Item) and such compensation would have been 

reported under Item 402 (§228.402) as compensation earned for services to the small 

business issuer if the executive officer was a named executive officer as that tennis 

defined in Item 402(a)(2) (§228.402(a)(2)), and such compensation had been approved, 

or recommended to the board of directors of the small business issuer for approval, by the 

compensation committee of the board of directors (or group of independent directors 

performing a similar function) of the small business issuer. 

b. Disclosure of compensation to a director need not be provided pursuant to 

paragraph (a) of this Item if the compensation is reported pursuant to Item 402(f) 

(§228.402(£)). 

6. A person who has a position or relationship with a firm, corporation, or other 

entity that engages in a transaction with the small business issuer shall not be deemed to 

have an indirect material interest within the meaning of paragraph (a) of this Item where: 

a. The interest arises only: 

i. From such person's position as a director of another corporation or 

organization that is a party to the transaction; or 
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ii. From the direct or indirect ownership by such person and all other persons 

specified in Instruction 1 to paragraph (a) of this Item, in the aggregate, ofless than a ten 

percent equity interest in another person (other than a partnership) which is a party to the 

transaction; or 

iii. From both such position and ownership; or 

b. The interest arises only from such person's position as a limited partner in a 

partnership in which the person and all other persons specified in Instruction 1 to 

paragraph (a) ofthis Item, have an interest of less than ten percent, and the person is not a 

general partner of and does not hold another position in the partnership. 

7. Disclosure need not be provided pursuant to paragraph (a) of this Item if: 

a. The transaction is one where the rates or charges involved in the transaction 

are determined by competitive bids, or the transaction involves the rendering of services 

as a common or contract carrier, or public utility, at rates or charges fixed in conformity 

with law or governmental authority; 

b. The transaction involves services as a bank depositary of funds, transfer agent, 

registrar, trustee under a trust indenture, or similar services; or 

c. The interest of the related person arises solely from the ownership of a class of 

equity securities of the small business issuer and all holders of that class of equity 

securities of the small business issuer received the same benefit on a pro rata basis. 

8. Include information for any material underwriting discounts and commissions 

upon the sale of securities by the small business issuer where any of the specified persons 

was or is to be a principal underwriter or is a controlling person or member of a firm that 

was or is to be a principal underwriter. 
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9. Information shall be given for the period specified in paragraph (a) of this Item 

and, in addition, for the fiscal year preceding the small business issuer' s last fiscal year. 

(b) Parents. List all parents of the small business issuer showing the basis of 

control and as to each parent, the percentage of voting securities owned or other basis of 

control by its immediate parent, if any. 

(c) Promoters and control persons. 

(1) Small business issuers that had a promoter at any time during the past five 

fiscal years shall: 

(i) State the names of the promoter(s), the nature and amount of anything ofvalue 

(including money, property, contracts, options or rights of any kind) received or to be 

received by each promoter, directly or indirectl y, from the small business issuer and the 

nature and amount of any assets, services or other consideration therefore received or to 

be received by the small business issuer; and 

(ii) As to any assets acquired or to be acquired by the small business issuer from 

a promoter, state the amount at which the assets were acquired or are to be acquired and 

the principle fo llowed or to be followed in determining such amount, and identify the 

persons making the determination and their relationship, if any, with the small business 

issuer or any promoter. If the assets were acquired by the promoter within two years 

prior to their transfer to the small business issuer, also state the cost thereof to the 

promoter. 

(2) Small business issuers shall provide the disclosure required by paragraphs 

( c)(l )(i) and ( c)(l )(ii) of this Item as to any person who acquired control of a small 

business issuer that is a shell company, or any person that is part of a group, consisting of 
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two or more persons that agree to act together for the purpose of acquiring, holding, 

voting or disposing of equity securities of a small business issuer, that acquired control of 

a small business issuer that is a shell company. For purposes of this Item, shell company 

has the same meaning as in Rule 405 under the Securities Act (17 CFR 230.405) and 

Rule 12b-2 under the Exchange Act (17 CFR 240.12b-2). 

8. 

§228.407 

Add §228.407 to read as follows: 

(Item 407) Corporate governance. 

(a) Director independence. Identify each director and, when the disclosure called 

for by this paragraph is being presented in a proxy or information statement relating to 

the election of directors, each nominee for director, that is independent under the 

independence standards applicable to the small business issuer under paragraph (a)( I) of 

this Item. In addition, if such independence standards contain independence 

requirements for committees of the board of directors, identify each director that is a 

member of the compensation, nominating or audit committee that is not independent 

under such committee independence standards. If the small business issuer does not have 

a separately designated audit, nominating or compensation committee or committee 

performing similar functions, the small business issuer must provide the disclosure of 

directors that are not independent with respect to all members of the board of directors 

applying such committee independence standards. 

(1) In determining whether or not the director or nominee for director is 

independent for the purposes of paragraph (a) of this Item, the small business issuer shall 

use the applicable definition of independence, as follows: 
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(i) If the small business issuer is a listed issuer whose securities are listed on a 

national securities exchange or in an inter-dealer quotation system which has 

requirements that a majority of the board of directors be independent, the small business 

issuer's definition of independence that it uses for detennining if a majority of the board 

of directors is independent in compliance with the listing standards applicable to the 

small business issuer. When determining whether the members of a committee of the 

board of directors are independent, the small business issuer's definition of independence 

that it uses for determining if the members of that specific committee are independent in 

compliance with the independence standards applicable for the members of the specific 

committee in the listing standards of the national securities exchange or inter-dealer 

quotation system that the small business issuer uses for determining if a majority of the 

board of directors are independent. If the small business issuer does not have 

independence standards for a committee, the independence standards for that specific 

committee in the listing standards of the national securities exchange or inter-dealer 

quotation system that the small business issuer uses for determining if a majority of the 

board of directors are independent. 

(ii) If the small business issuer is not a listed issuer, a definition of independence 

of a national securities exchange or of an inter-dealer quotation system which has 

requirements that a majority of the board of directors be independent, and state which 

definition is used. Whatever such definition the small business issuer chooses, it must 

use the same definition with respect to all directors and nominees for director. When 

determining whether the members of a specific committee of the board of directors are 

independent, if the national securities exchange or national securities association whose 
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standards are used has independence standards for the members of a specific committee, 

use those committee specific standards. 

(iii) If the information called for by paragraph (a) of this Item is being presented 

in a registration statement on Form S-1 (§239.11 ofthis chapter) or Form SB-2 (§239.10 

ofthis chapter) under the Securities Act or on a Form 10 (§249.210 ofthis chapter) or 

Form 1 0-SB (§249.21 Ob of this chapter) under the Exchange Act where the small 

business issuer has applied for listing with a national securities exchange or in an inter­

dealer quotation system which has requirements that a majority of the board of directors 

be independent, the definition of independence that the small business issuer uses for 

determining if a majority of the board of directors is independent, and the definition of 

independence that the small business issuer uses for determining if members of the 

specific committee of the board of directors are independent, that is in compliance with 

the independence listing standards of the national securities exchange or inter-dealer 

quotation system on which it has applied for listing, or if the small business issuer has not 

adopted such definitions, the independence standards for determining if the majority of 

the board of directors is independent and if members of the committee of the board of 

directors are independent of that national securities exchange or inter-dealer quotation 

system. 

(2) If the small business issuer uses its own definitions for determining whether 

its directors and nominees for director, and members of specific committees of the board 

of directors, are independent, disclose whether these definitions are available to security 

holders on the small business issuer's Web site. If so, provide the small business issuer's 

Web site address. If not, include a copy of these policies in an appendix to the small 
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business issuer's proxy statement or information statement that is provided to security 

holders at least once every three fiscal years or if the policies have been materially 

amended since the beginning of the small business issuer' s last fiscal year. If a current 

copy of the policies is not available to security holders on the small business issuer' s 

Web site, and is not included as an appendix to the small business issuer' s proxy 

statement or information statement, identify the most recent fiscal year in which the 

policies were so included in satisfaction of this requirement. 

(3) For each director and nominee for director that is identified as independent, 

describe, by specific category or type, any transactions, relationships or arrangements not 

disclosed pursuant to Item 404(a) (§228.404(a)) that were considered by the board of 

directors under the applicable independence definitions in determining that the director is 

independent. 

Instructions to Item 407(a). 

1. If the small business issuer is a listed issuer whose securities are listed on a 

national securities exchange or in an inter-dealer quotation system which has 

requirements that a majority of the board of directors be independent, and also has 

exemptions to those requirements (for independence of a majority of the board of 

directors or committee member independence) upon which the small business issuer 

relied, disclose the exemption relied upon and explain the basis for the small business 

issuer's conclusion that such exemption is applicable. The same disclosure should be 

provided if the small business issuer is not a listed issuer and the national securities 

exchange or inter-dealer quotation system selected by the small business issuer has 

exemptions that are applicable to the small business issuer. Any national securities 

303 
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• 

exchange or inter-dealer quotation system which has requirements that at least 50 percent 

of the members of a small business issuer's board of directors must be independent shall 

be considered a national securities exchange or inter-dealer quotation system which has 

requirements that a majority of the board of directors be independent for the purposes of 

the disclosure required by paragraph (a) of this Item. 

2. Small business issuers shall provide the disclosure required by paragraph (a) of 

this Item for any person who served as a director during any part of the last completed 

fiscal year, except that no information called for by paragraph (a) of this Item need be 

given in a registration statement fil ed at a time when the small business issuer is not 

subject to the reporting requirements of section 13(a) or 15(d) ofthe Exchange Act (15 

U.S.C. 78m(a), or 78Q(d)) respecting any director who is no longer a director at the time 

of effectiveness of the registration statement. 

3. The description of the specific categories or types of transactions, relationships 

or arrangements required by paragraph (a)(3) of this Item must be provided in such detail 

as is necessary to fully describe the nature of the transactions, relationships or 

arrangements. 

(b) Board meetings and committees; annual meeting attendance. 

(1) State the total number of meetings of the board of directors (including 

regularly scheduled and special meetings) which were held during the last full fiscal year. 

Name each incumbent director who during the last full fiscal year attended fewer than 75 

percent of the aggregate of: 

(i) The total number of meetings of the board of directors (held during the period 

for which he has been a director); and 
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• 

(ii) The total number of meetings held by all committees of the board on which 

he served (during the periods that he served). 

(2) Describe the small business issuer's policy, if any, with regard to board 

members ' attendance at annual meetings of security holders and state the number of 

board members who attended the prior year's annual meeting. 

Instruction to Item 407(b)(2). 

In lieu of providing the information required by paragraph (b )(2) of this Item in 

the proxy statement, the small business issuer may instead provide the small business 

issuer' s Web site address where such infom1ation appears. 

(3) State whether or not the small business issuer has standing audit, nominating 

and compensation committees of the board of directors, or committees performing similar 

functions. If the small business issuer has such committees, however designated, identify 

each committee member, state the number of committee meetings held by each such 

committee during the last fiscal year and describe briefly the functions performed by each 

such committee. Such disclosure need not be provided to the extent it is duplicative of 

disclosure provided in accordance with paragraph (c), (d) or (e) of this Item. 

(c) Nominating committee. (1) If the small business issuer does not have a 

standing nominating committee or committee performing similar functions, state the 

basis for the view of the board of directors that it is appropriate for the small business 

issuer not to have such a committee and identify each director who participates in the 

consideration of director nominees. 

(2) Provide the following information regarding the small business issuer' s 

director nomination process: 
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• (i) State whether or not the nominating committee has a charter. If the 

nominating committee has a charter, provide the disclosure required by Instruction 2 to 

this Item regarding the nominating committee charter; 

(ii) If the nominating committee has a policy with regard to the consideration of 

any director candidates recommended by security holde(s, provide a description of the 

material elements of that policy, which shall include, but need not be limited to, a 

statement as to whether the committee will consider director candidates recommended by 

security holders ; 

(iii) If the nominating committee does not have a policy with regard to the 

consideration of any director candidates recommended by security holders, state that fact 

and state the basis for the view of the board of directors that it is appropriate for the small 

business issuer not to have such a policy; 

(iv) If the nominating committee will consider candidates recommended by 

security holders, describe the procedures to be followed by security holders in submitting 

such recommendations; 

(v) Describe any specific minimum qualifications that the nominating committee 

believes must be met by a nominating committee-recommended nominee for a position 

on the small business issuer's board of directors, and describe any specific qualities or 

skills that the nominating committee believes are necessary for one or more of the small 

business issuer's directors to possess; 

(vi) Describe the nominating committee's process for identifying and evaluating 

nominees for director, including nominees recommended by security holders, and any 
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• differences in the manner in which the nominating committee evaluates nominees for 

director based on whether the nominee is recommended by a security holder; 

(vii) With regard to each nominee approved by the nominating committee for 

inclusion on the small business issuer's proxy card (other than nominees who are 

executive officers or who are directors standing for re-election), state which one or more 

of the fo llowing categories of persons or entiti es recommended that nominee: security 

holder, non-management director, chief executive officer, other executive officer, third­

party search firm, or other specified source; 

(viii) If the small business issuer pays a fee to any third party or parti es to 

identify or evaluate or assist in identifying or evaluating potential nominees, disclose the 

function performed by each such third party; and 

(ix) If the small business issuer's nominating committee received, by a date not 

later than the I 20th calendar day before the date of the small business issuer's proxy 

statement released to security holders in connection with the previous year ' s annual 

meeting, a recommended nominee from a security holder that beneficially owned more 

than 5% of the small business issuer' s voting common stock for at least one year as of the 

date the recommendation was made, or from a group of security holders that beneficially 

owned, in the aggregate, more than 5% of the small business issuer' s voting common 

stock, with each of the securities used to calculate that ownership held for at least one 

year as of the date the recommendation was made, identify the candidate and the security 

holder or security holder group that recommended the candidate and disclose whether the 

nominating committee chose to nominate the candidate, provided, however, that no such 
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• identification or disclosure is required without the written consent ofboth the security 

holder or security holder group and the candidate to be so identified. 

Instructions to Item 407(c)(2)(ix). 

1. For purposes of paragraph (c)(2)(ix) of this Item, the percentage of securities 

held by a nominating security holder may be determined using information set forth in 

the small business issuer' s most recent quarterly or annual report, and any current report 

subsequent thereto, filed with the Commission pursuant to the Exchange Act, unless the 

party relying on such report knows or has reason to believe that the information contained 

therein is inaccurate. 

2. For purposes of the small business issuer' s obligation to provide the disclosure 

specified in paragraph (c)(2)(ix) of this Item, where the date of the annual meeting has 

been changed by more than 30 days from the date of the previous year' s meeting, the 

obligation under that Item will arise where the small business issuer receives the security 

holder recommendation a reasonable time before the small business issuer begins to print 

and mail its proxy materials. 

3. For purposes of paragraph (c)(2)(ix) of this Item, the percentage of securities 

held by a recommending security holder, as well as the holding period of those securities, 

may be determined by the small business issuer if the security holder is the registered 

holder of the securities. If the security holder is not the registered owner of the securities, 

he or she can submit one of the following to the small business issuer to evidence the 

required ownership percentage and holding period: 
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• a. A written statement from the "record" holder of the securities (usually a broker 

or bank) verifying that, at the time the security holder made the recommendation, he or 

she had held the required securities for at least one year; or 

b. If the security holder has filed a Schedule 13D (§240.13d-101 of this chapter), 

Schedule 13G (§240.13d-102 ofthis chapter), Form 3 (§249.103 ofthis chapter), Form 4 

(§249.104 ofthis chapter), and/or Form 5 (§249.105 ofthis chapter), or amendments to 

those documents or updated forms, reflecting ownership of the securities as of or before 

the date of the recommendation, a copy of the schedule and/or form, and any subsequent 

amendments reporting a change in ownership level , as well as a written statement that the 

security holder continuously held the securities for the one-year period as of the date of 

the recommendation. 

4. For purposes of the small business issuer's obligation to provide the disclosure 

specified in paragraph (c)(2)(ix) of this Item, the security holder or group must have 

provided to the small business issuer, at the time of the recommendation, the written 

consent of all parties to be identified and, where the security holder or group members are 

not registered holders, proof that the security holder or group satisfied the required 

ownership percentage and holding period as of the date of the recommendation. 

Instruction to Item 407(c)(2). 

For purposes of paragraph (c)(2) of this Item, the term nominating committee 

refers not only to nominating committees and committees performing similar functions, 

but also to groups of directors fulfilling the role of a nominating committee, including the 

entire board of directors. 
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- ----------------------------------------------------------------------------------------

• (3) Describe any material changes to the procedures by which security holders 

may recommend nominees to the small business issuer's board of directors, where those 

changes were implemented after the small business issuer last provided disclosure in 

response to the requirements of paragraph (c)(2)(iv) of this Item, or paragraph (c)(3) of 

this Item. 

Instructions to Item 407(c)(3). 

1. The disclosure required in paragraph (c)(3) of this Item need only be provided 

in a small business issuer' s quarterly or annual reports. 

2. For purposes of paragraph (c)(3) of thi s Item, adoption of procedures by which 

security holders may recommend nominees to the small business issuer' s board of 

directors, where the small business issuer's most recent disclosure in response to the 

requirements of paragraph (c)(2)(iv) of this Item, or paragraph (c)(3) of this Item, 

indicated that the small business issuer did not have in place such procedures, will 

constitute a material change. 

(d) Audit committee. 

(1) State whether or not the audit committee has a charter. If the audit committee 

has a charter, provide the disclosure required by Instruction 2 to this Item regarding the 

audit committee charter. 

(2) If a listed issuer' s board of directors determines, in accordance with the 

listing standards applicable to the issuer, to appoint a director to the audit committee who 

is not independent (apart from the requirements in §240.10A-3 of this chapter), including 

as a result of exceptional or limited or similar circumstances, disclose the nature of the 
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• relationship that makes that individual not independent and the reasons for the board of 

directors' determination. 

(3)(i) The audit committee must state whether: 

(A) The audit committee has reviewed and discussed the audited financial 

statements with management; 

(B) The audit committee has discussed with the independent auditors the matters 

required to be discussed by the statement on Auditing Standards No. 61 , as amended 

(AICPA, Professional Standards, Vol. 1, AU section 380),1 as adopted by the Public 

Company Accounting Oversight Board in Rule 3200T; 

(C) The audit committee has received the written disclosures and the letter from 

the independent accountants required by Independence Standards Board Standard No. 1 

(Independence Standards Board Standard No. 1, Independence Discussions 

with Audit Comrnittees),t as adopted by the Public Company Accounting Oversight 

Board in Rule 3600T, and has discussed with the independent accountant the independent 

accountant's independence; and 

(D) Based on the review and discussions referred to in paragraphs (d)(3)(i)(A) 

through (d)(3)(i)(C) of this Item, the audit committee recommended to the board of 

directors that the audited financial statements be included in the company's annual report 

on Form 1 0-KSB (17 CFR 249.31 Ob) for the last fiscal year for filing with the 

Commission. 

Available at www.pcaobus.org/standardslinterim _standards/auditing_ standards/index _au.asp?series= 
300&section=300. 

Available at www. pcaobus.org/S tandards/lnterim _Standards/Independence_ S tandards!ISB I . pdf. 
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• (ii) The name of each member of the company's audit committee (or, in the 

absence of an audit committee, the board committee perfonning equivalent functions or 

the entire board of directors) must appear below the disclosure required by paragraph 

( d)(3 )(i) of this Item. 

(4)(i) If the small business issuer meets the following requirements, provide the 

disclosure in paragraph (d)(4)(ii) of this Item: 

(A) The small business issuer is a listed issuer, as defined in §240.1 OA-3 of this 

chapter; 

(B) The small business issuer is filing either an annual report on Form 1 0-KSB 

(17 CFR 249.31 Ob ), or a proxy statement or information statement pursuant to the 

Exchange Act (15 U.S.C. 78a et seq.) if action is to be taken with respect to the election 

of directors ; and 

(C) The small business issuer is neither: 

(l) A subsidiary of another listed issuer that is relying on the exemption in 

§240.10A-3(c)(2) ofthis chapter; nor 

(~) Relying on any of the exemptions in §240.1 OA-3(c)(4) through (c)(7) of this 

chapter. 

(ii)(A) State whether or not the small business issuer has a separately-designated 

standing audit committee established in accordance with section 3(a)(58)(A) of the 

Exchange Act (15 U.S.C. 78c(a)(58)(A)), or a committee performing similar functions. 

If the small business issuer has such a committee, however designated, identify each 

committee member. If the entire board of directors is acting as the small business 
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issuer' s audit committee as specified in section 3(a)(58)(B) ofthe Exchange Act (15 

U.S.C. 78c(a)(58)(B)), so state. 

(B) If applicable, provide the disclosure required by §240.1 OA-3( d) of this 

chapter regarding an exemption from the listing standards for audit committees. 

(5) Audit committee financial expert. 

(i)(A) Disclose that the small business issuer's board of directors has determined 

that the small business issuer either: 

(1) Has at least one audit committee financial expert serving on its audit 

committee; or 

(D Does not have an audit committee financial expert serving on its audit 

committee. 

(B) If the small business issuer provides the disclosure required by paragraph 

(d)(5)(i)(A)(l) of this Item, it must disclose the name of the audit committee financial 

expert and whether that person is independent, as independence for audit committee 

members is defined in the listing standards applicable to the listed issuer. 

(C) If the small business issuer provides the disclosure required by paragraph 

(d)(5)(i)(A)(D of this Item, it must explain why it does not have an audit committee 

financial expert. 

Instruction to Item 407(d)(5)(i). 

If the small business issuer's board of directors has determined that the small 

business issuer has more than one audit committee financial expert serving on its audit 

committee, the small business issuer may, but is not required to, disclose the names of 
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• those additional persons. A small business issuer choosing to identify such persons must 

indicate whether they are independent pursuant to paragraph (d)(5)(i)(B) of this Item. 

(ii) For purposes of this Item, an audit committee financial expert means a person 

who has the following attributes: 

(A) An understanding of generally accepted accounting principles and financial 

statements; 

(B) The ability to assess the general application of such principles in connection 

with the accounting for estimates, accruals and reserves; 

(C) Experience preparing, auditing, analyzing or evaluating financial statements 

that present a breadth and level of complexity of accounting issues that are generally 

comparable to the breadth and complexity of issues that can reasonably be expected to be 

raised by the small business issuer' s financial statements, or experience actively 

supervising one or more persons engaged in such activities; 

(D) An understanding of internal control over financial reporting; and 

(E) An understanding of audit committee functions. 

(iii) A person shall have acquired such attributes through: 

(A) Education and experience as a principal financial officer, principal 

accounting officer, controller, public accountant or auditor or experience in one or more 

positions that involve the performance of similar functions; 

(B) Experience actively supervising a principal financial officer, principal 

accounting officer, controller, public accountant, auditor or person performing similar 

functions; 
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• (C) Experience overseeing or assessing the performance of companies or public 

accountants with respect to the preparation, auditing or evaluation of financial statements; 

or 

(D) Other relevant experience. 

(iv) Safe harbor. 

(A) A person who is determined to be an audit committee financial expert will 

not be deemed an expert for any purpose, including without limitation for purposes of 

section 11 of the Securities Act (15 U.S .C. 77k), as a result ofbeing designated or 

identified as an audit committee financial expert pursuant to thi s Item 407. 

(B) The designation or identification of a person as an audit committee financial 

expert pursuant to this Item 407 does not impose on such person any duties, obligations 

or liability that are greater than the duties, obligations and liability imposed on such 

person as a member of the audit committee and board of directors in the absence of such 

designation or identification. 

(C) The designation or identification of a person as an audit committee financial 

expert pursuant to this Item does not affect the duties, obligations or liability of any other 

member of the audit committee or board of directors. 

Instructions to Item 407(d)(5). 

1. The disclosure under paragraph (d)(5) of this Item is required only in a small 

business issuer' s annual report. The small business issuer need not provide the disclosure 

required by paragraph (d)(5) of this Item in a proxy or information statement unless that 

small business issuer is electing to incorporate this information by reference from the 
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• proxy or infonnation statement into its annual report pursuant to General Instruction E(3) 

to Form 1 0-KSB (17 CFR 249.31 Ob ). 

2. If a person qualifies as an audit committee financial expert by means of having 

held a position described in paragraph (d)(5)(iii)(D) of this Item, the small business issuer 

shall provide a brief listing of that person' s relevant experience. Such disclosure may be 

made by reference to disclosures required under Item 401(a)(4) (§228.401(a)(4)). 

3. In the case of a foreign private issuer with a two-tier board of directors, for 

purposes of paragraph ( d)(5) of this Item, the term board of directors means the 

supervisory or non-management board. Also, in the case of a foreign private issuer, the 

term generally accepted accounting principles in paragraph (d)(5)(ii)(A) of this Item 

means the body of generally accepted accounting principles used by that issuer in its 

primary financial statements filed with the Commission. 

4. Following the effective date of the first registration statement filed under the 

Securities Act (15 U.S.C. 77a et seq.) or Exchange Act (15 U.S .C. 78a et seq.) by a small 

business issuer, the small business issuer or successor issuer need not make the 

disclosures required by this Item in its first annual report filed pursuant to section 13(a) 

or 15(d) (15 U.S.C. 78m(a) or 78o(d)) of the Exchange Act after effectiveness. 

Instructions to Item 407(d). 

1. The information required by paragraphs ( d)(1) - (3) of this Item shall not be 

deemed to be "soliciting material," or to be "filed" with the Commission or subject to 

Regulation 14A or 14C (17 CFR 240.14a-1 through 240.14b-2 or 240.14c-1 through 

240.14c-1 01 ), other than as provided in this Item, or to the liabilities of section 18 of the 

Exchange Act (15 U.S.C. 78r), except to the extent that the small business issuer 
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• specifically requests that the information be treated as soliciting material or specifically 

incorporates it by reference into a document filed under the Securities Act or the 

Exchange Act. Such information will not be deemed to be incorporated by reference into 

any filing under the Securities Act or the Exchange Act, except to the extent that the 

small business issuer specifically incorporates it by reference. 

2. The disclosure required by paragraphs (d)(1)- (3) of this Item need only be 

provided one time during any fiscal year. 

3. The disclosure required by paragraph (d)(3) of this Item need not be provided 

in any filings other than a small business issuer' s proxy or information statement relating 

to an annual meeting of security holders at which directors are to be elected (or special 

meeting or written consents in lieu of such meeting). 

(e) Compensation committee. 

(1) If the small business issuer does not have a standing compensation committee 

or committee performing similar functions, state the basis for the view of the board of 

directors that it is appropriate for the small business issuer not to have such a committee 

and identify each director who participates in the consideration of executive officer and 

director compensation. 

(2) State whether or not the compensation committee has a charter. If the 

compensation committee has a charter, provide the disclosure required by Instruction 2 to 

this ltem regarding the compensation committee charter. 

(3) Provide a narrative description of the small business issuer' s processes and 

procedures for the consideration and determination of executive and director 

compensation, including: 
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• (i) (A) The scope of authority of the compensation committee (or persons 

performing the equivalent functions) ; and 

(B) The extent to which the compensation committee (or persons performing the 

equivalent functions) may delegate any authority described in paragraph (e)(3)(i)(A) of 

this Item to other persons, specifying what authority may be so delegated and to whom; 

(ii) Any role of executive officers in determining or recommending the amount or 

form of executive and director compensation; and 

(iii) Any role of compensation consultants in determining or recommending the 

amount or form of executive and director compensation, identifying such consultants, 

stating whether such consultants are engaged directly by the compensation committee (or 

persons performing the equivalent functions) or any other person, describing the nature 

and scope of their assignment, and the material elements of the instructions or directions 

given to the consultants with respect to the performance of their duties under the 

engagement. 

(f) Shareholder communications. 

(1) State whether or not the small business issuer's board of directors provides a 

process for security holders to send communications to the board of directors and, if the 

small business issuer does not have such a process for security holders to send 

communications to the board of directors, state the basis for the view of the board of 

directors that it is appropriate for the small business issuer not to have such a process. 

(2) If the small business issuer has a process for security holders to send 

communications to the board of directors: 
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• (i) Describe the manner in which security holders can send communications to 

the board and, if applicable, to specified individual directors; and 

(ii) If all security holder communications are not sent directly to board members, 

describe the small business issuer's process for determining which communications will 

be relayed to board members. 

Instructions to Item 407(f). 

1. In lieu of providing the information required by paragraph (f)(2) of thi s Item in 

the proxy statement, the small business issuer may instead provide the small business 

issuer' s Web site address where such information appears. 

2. For purposes of the disclosure required by paragraph (f)(2)(ii) of this Item, a 

small business issuer' s process for collecting and organizing security holder 

communications, as well as similar or related activities, need not be disclosed provided 

that the small business issuer's process is approved by a majority of the independent 

directors. 

3. For purposes of this paragraph, communications from an officer or director of 

the small business issuer will not be viewed as "security holder communications." 

Communications from an employee or agent of the small business issuer will be viewed 

as "security holder communications" for purposes of this paragraph only if those 

communications are made solely in such employee's or agent's capacity as a security 

holder. 

4. For purposes of this paragraph, security holder proposals submitted pursuant to 

§240.14a-8 of this chapter, and communications made in connection with such proposals, 

will not be viewed as "security holder communications." 
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• Instructions to Item 407 . 

1. For purposes of this Item: 

a. Listed issuer means a listed issuer as defined in §240.1 OA-3 of this chapter; 

b. National securities exchange means a national securities exchange registered 

pursuant to section 6(a) of the Exchange Act (15 U.S .C. 78f(a)); 

c. Inter-dealer quotation system means an automated inter-dealer quotation 

system of a national securities association registered pursuant to section 15A( a) of the 

Exchange Act (15 U.S.C. 78o-3(a)); and 

d. National securities association means a national securities association 

registered pursuant to section 15A(a) ofthe Exchange Act (15 U.S.C. 78o-3(a)) that has 

been approved by the Commission (as that definition may be modified or supplemented). 

2. With respect to paragraphs (c)(2)(i), (d)(1) and (e)(2) of this Item, disclose 

whether a current copy of the applicable committee charter is available to security 

holders on the small business issuer's Web site, and if so, provide the small business 

issuer' s Web site address. If a current copy ofthe charter is not available to security 

holders on the small business issuer's Web site, include a copy of the charter in an 

appendix to the small business issuer' s proxy or infonnation statement that is provided to 

security holders at least once every three fiscal years, or if the charter has been materially 

amended since the beginning of the small business issuer's last fiscal year. If a current 

copy of the charter is not available to security holders on the small business issuer' s Web 

site, and is not included as an appendix to the small business issuer's proxy or 

information statement, identify in which of the prior fiscal years the charter was so 

included in satisfaction of this requirement. 
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• PART 229- STANDARD INSTRUCTIONS FOR FILING FORMS UNDER 
SECURITIES ACT OF 1933, SECURITIES EXCHANGE ACT OF 1934 AND 
ENERGY POLICY AND CONSERVATION ACT OF 1975- REGULATION S-K 

9. The authority citation for part 229 continues to read in part as follows: 

Authority: 15 U.S.C. 77e, 77f, 77g, 77h, 77j , 77k, 77s, 77z-2, 77z-3 , 77aa(25), 

77aa(26), 77ddd, 77eee, 77ggg, 77hhh, 77iii, 77jjj, 77nnn, 77sss, 78c, 78i, 78j , 781, 78m, 

78n, 78o, 78u-5, 78w, 7811, 78mm, 79e, 79j , 79n, 79t, 80a-8, 80a-9, 80a-20, 80a-29, 80a-

30, 80a-3l(c), 80a-37, 80a-3 8(a), 80a-39, 80b-ll, and 7201 et seq.; and 18 U.S.C. 1350, 

unless otherwise noted. 

* * * * * 

10. Amend §229 .20 I by revising Instruction 2 to paragraph (d) and adding 

paragraph (e) before the Instructions to Item 201 to read as follows: 

§229.201 (Item 201) Market price of and dividends on the registrant's common 
equity and related stockholder matters. 

* * * * * 

Instructions to paragraph (d). 

I. * * * 

2. For purposes of this paragraph, an "individual compensation arrangement" 

includes, but is not limited to, the following: a written compensation contract within the 

meaning of "employee benefit plan" under §230.405 of this chapter and a plan (whether 

or not set forth in any formal document) applicable to one person as provided under Item 

402(a)(6)(ii) of Regulation S-K (§229.402(a)(6)(ii)). 

***** 

(e) Performance graph. (1) Provide a line graph comparing the yearly 

percentage change in the registrant's cumulative total shareholder return on a class of 
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• common stock registered under section 12 of the Exchange Act (as measured by dividing 

the sum of the cumulative amount of dividends for the measurement period, assuming 

dividend reinvestment, and the difference between the registrant's share price at the end 

and the beginning of the measurement period; by the share price at the beginning of the 

measurement period) with: 

(i) The cumulative total return of a broad equity market index assuming 

reinvestment of dividends, that includes companies whose equity securities are traded on 

the same exchange or are of comparable market capitalization; provided, however, that if 

the registrant is a company within the Standard & Poor' s 500 Stock Index, the registrant 

must use that index; and 

(ii) The cumulative total return, assuming reinvestment of dividends, of: 

(A) A published industry or line-of-business index; 

(B) Peer issuer(s) selected in good faith. If the registrant does not select its peer 

issuer(s) on an industry or line-of-business basis, the registrant shall disclose the basis for 

its selection; or 

(C) Issuer(s) with similar market capitalization(s), but only if the registrant does 

not use a published industry or line-of-business index and does not believe it can 

reasonably identify a peer group. If the registrant uses this alternative, the graph shall be 

accompanied by a statement of the reasons for this selection. 

(2) For purposes of paragraph (e)(l) of this Item, the term "measurement period" 

shall be the period beginning at the "measurement point" established by the market close 

on the last trading day before the beginning of the registrant's fifth preceding fiscal year, 

through and including the end of the registrant's last completed fiscal year. If the class of 
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• securities has been registered under section 12 ofthe Exchange Act (15 U.S.C. 781) for a 

shorter period of time, the period covered by the comparison may correspond to that time 

period. 

(3) For purposes ofparagraph (e)(l)(ii)(A) ofthis Item, the term "published 

industry or line-of-business index" means any index that is prepared by a party other than 

the registrant or an affi liate and is accessible to the registrant 's security holders; provided, 

however, that registrants may use an index prepared by the registrant or affi liate if such 

index is widely recognized and used. 

(4) If the registrant selects a different index from an index used for the 

immediately preceding fiscal year, explain the reason(s) for this change and also compare 

the registrant ' s total return with that of both the newly selected index and the index used 

in the immediately preceding fiscal year. 

Instructions to Item 201(e): 

1. In preparing the required graphic comparisons, the registrant should: 

a. Use, to the extent feasible, comparable methods of presentation and 

assumptions for the total return calculations required by paragraph ( e )(1) of this Item; 

provided, however, that if the registrant constructs its own peer group index under 

paragraph (e)(l)(ii)(B), the same methodology must be used in calculating both the 

registrant 's total return and that on the peer group index; and 

b. Assume the reinvestment of dividends into additional shares of the same class 

of equity securities at the frequency with which dividends are paid on such securities 

during the applicable fiscal year. 

2. In constructing the graph: 
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a. The closing price at the measurement point must be converted into a fixed 

investment, stated in dollars, in the registrant 's stock (or in the stocks represented by a 

given index) with cumulative returns for each subsequent fiscal year measured as a 

change from that investment; and 

b. Each fiscal year should be plotted with points showing the cumulative total 

return as of that point. The value of the investment as of each point plotted on a given 

return line is the number of shares held at that point multiplied by the then-prevailing 

share price. 

3. The registrant is required to present information for the registrant's last five 

fiscal years, and may choose to graph a longer period; but the measurement point, 

however, shall remain the same. 

4. Registrants may include comparisons using performance measures in addi tion 

to total return, such as return on average common shareholders ' equity. 

5. If the registrant uses a peer issuer(s) comparison or comparison with issuer(s) 

with similar market capitalizations, the identity of those issuers must be disclosed and the 

returns of each component issuer of the group must be weighted according to the 

respective issuer' s stock market capitalization at the beginning of each period for which a 

return is indicated. 

6. A registrant that qualifies as a "small business issuer," as defined by Item 

1 O(a)(l) of Regulation S-B (17 CFR 228.1 O(a)(l )) is not required to provide the 

information required by paragraph (e) of this Item. 

7. The information required by paragraph (e) of this Item need not be provided in 

any filings other than an annual report to security holders required by Exchange Act Rule 
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• 14a-3 (17 CFR 240.14a-3) or Exchange Act Rule 14c-3 (17 CFR 240.14c-3) that 

precedes or accompanies a registrant's proxy or information statement relating to an 

annual meeting of security holders at which directors are to be elected (or special meeting 

or written consents in lieu of such meeting). Such information will not be deemed to be 

incorporated by reference into any filing under the Securities Act or the Exchange Act, 

except to the extent that the registrant specifically incorporates it by reference. 

8. The information required by paragraph (e) of this Item shall not be deemed to 

be "soliciting material" or to be "filed" with the Commission or subject to Regulation 

14A or 14C (17 CFR 240.14a-1 - 240.14a-1 04 or 240.14c-1 - 240.14c-1 01 ), other than 

as provided in this item, or to the liabilities of section 18 ofthe Exchange Act (15 U.S.C. 

78r), except to the extent that the registrant specifically requests that such information be 

treated as soliciting material or specifically incorporates it by reference into a filing under 

the Securities Act or the Exchange Act. 

***** 

11. Remove and reserve §229.306. 

12. Amend §229.401 by removing paragraphs (h), (i) and U) and by revising 

paragraph (g)(l) to read as follows: 

§229.401 (Item 401) Directors, executive officers, promoters and control 
persons. 

* * * * * 

(g) Promoters and control persons. (1) Registrants, which have not been subject 

to the reporting requirements of section 13(a) or 15(d) ofthe Exchange Act (15 U.S.C. 

78m(a) or 78Q(d)) for the twelve months immediately prior to the filing of the registration 

statement, report, or statement to which this Item is applicable, and which had a promoter 
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• at any time during the past five fiscal years, shall describe with respect to any promoter, 

any ofthe events enumerated in paragraphs (f)(1) through (f)(6) ofthis Item that occurred 

during the past five years and that are material to a voting or investment decision. 

13. 

§229.402 

* * * * * 

Revise §229.402 to read as fo llows: 

(Item 402) Executive compensation. 

(a) General. 

(1) Treatment of foreign private issuers. A foreign private issuer will be deemed 

to comply with this Item if it provides the information required by Items 6.B and 6.E.2 of 

Form 20-F (17 CFR 249.220£), with more detailed information provided if otherwise 

made publicly available or required to be disclosed by the issuer's home jurisdiction or a 

market in which its securities are listed or traded. 

(2) All compensation covered. This Item requires clear, concise and 

understandable disclosure of all plan and non-plan compensation awarded to, earned by, 

or paid to the named executive officers designated under paragraph (a)(3) of this Item, 

and directors covered by paragraph (k) of this Item, by any person for all services 

rendered in all capacities to the registrant and its subsidiaries, unless otherwise 

specifically excluded from disclosure in this Item. All such compensation shall be 

reported pursuant to this Item, even if also called for by another requirement, including 

transactions between the registrant and a third party where a purpose of the transaction is 

to furnish compensation to any such named executive officer or director. No amount 

reported as compensation for one fiscal year need be reported in the same manner as 
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compensation for a subsequent fiscal year; amounts reported as compensation for one 

fiscal year may be required to be reported in a different manner pursuant to this Item. 

(3) Persons covered. Disclosure shall be provided pursuant to this Item for each 

of the following (the "named executive officers"): 

(i) All individuals serving as the registrant ' s principal executive officer or acting 

in a similar capacity during the last completed fiscal year ("PEO"), regardless of 

compensation level; 

(ii) All individuals serving as the registrant 's principal financial officer or acting 

in a similar capacity during the last completed fiscal year ("PFO"), regardless of 

compensation level; 

(iii) The registrant' s three most highly compensated executive officers other than 

the PEO and PFO who were serving as executive officers at the end of the last completed 

fiscal year; and 

(iv) Up to two additional individuals for whom disclosure would have been 

provided pursuant to paragraph ( a)(3 )(iii) of this Item but for the fact that the individual 

was not serving as an executive officer of the registrant at the end of the last completed 

fiscal year. 

Instructions to Item 402(a)(3). 

1. Determination of most highly compensated executive officers. The 

determination as to which executive officers are most highly compensated shall be made 

by reference to total compensation for the last completed fi scal year (as required to be 

disclosed pursuant to paragraph ( c )(2)(x) of this Item) reduced by the amount required to 

be disclosed pursuant to paragraph (c)(2)(viii) of this Item, provided, however, that no 
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• 

• 

disclosure need be provided for any executive officer, other than the PEO and PFO, 

whose total compensation, as so reduced, does not exceed $100,000. 

2. Inclusion of executive officer of subsidiary. It may be appropriate for a 

registrant to include as named executive officers one or more executive officers or other 

employees of subsidiaries in the disclosure required by this Item. See Rule 3b-7 under 

the Exchange Act ( 17 CFR 240.3b-7). 

3. Exclusion of executive officer due to overseas compensation. It may be 

appropriate in limited circumstances for a registrant not to include in the disclosure 

required by this Item an individual, other than its PEO or PFO, who is one of the 

registrant's most highly compensated executive officers due to the payment of amounts 

of cash compensation relating to overseas assignments attributed predominantly to such 

assignments . 

(4) Information for full fiscal year. If the PEO or PFO served in that capacity 

during any part of a fiscal year with respect to which information is required, information 

should be provided as to all of his or her compensation for the full fiscal year. If a named 

executive officer (other than the PEO or PFO) served as an executive officer of the 

registrant (whether or not in the same position) during any part of the fiscal year with 

respect to which information is required, information shall be provided as to all 

compensation of that individual for the full fiscal year. 

(5) Omission of table or column. A table or column may be omitted if there has 

been no compensation awarded to, earned by, or paid to any of the named executive 

officers or directors required to be reported in that table or column in any fiscal year 

covered by that table. 
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(6) Definitions. For purposes of thi s Item: 

(i) The term stock means instruments such as common stock, restricted stock, 

restricted stock units, phantom stock, phantom stock units, common stock equivalent 

units or any similar instruments that do not have option-like features, and the term option 

means instruments such as stock options, stock appreciation rights and similar 

instruments with option-like features. The term stock appreciation rights ("SARs") refers 

to SARs payable in cash or stock, including SARs payable in cash or stock at the election 

of the registrant or a named executive officer. The term equity is used to refer generally 

to stock and/or options. 

(ii) The term plan includes, but is not limited to, the following: Any plan, 

contract, authorization or arrangement, whether or not set forth in any formal document, 

pursuant to which cash, securities, similar instruments, or any other property may be 

received. A plan may be applicable to one person. Registrants may omit information 

regarding group life, health, hospitalization, or medical reimbursement plans that do not 

discriminate in scope, terms or operation, in favor of executive officers or directors of the 

registrant and that are available generally to all salaried employees. 

(iii) The term incentive plan means any plan providing compensation intended to 

serve as incentive for performance to occur over a specified period, whether such 

performance is measured by reference to financial performance of the registrant or an 

affiliate, the registrant's stock price, or any other performance measure. An equity 

incentive plan is an incentive plan or portion of an incentive plan under which awards are 

granted that fall within the scope of Financial Accounting Standards Board Statement of 

Financial Accounting Standards No. 123 (revised 2004), Share-Based Payment, as 
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modified or supplemented ("F AS 123R"). A non-equity incentive plan is an incentive 

plan or portion of an incentive plan that is not an equity incentive plan. The term 

incentive plan award means an award provided under an incentive plan. 

(iv) The terms date of grant or grant date refer to the grant date determined for 

financial statement reporting purposes pursuant to F AS 123R. 

(v) Closing market price is defined as the price at which the registrant's security 

was last sold in the principal United States market for such security as of the date for 

which the closing market price is determined. 

(b) Compensation discussion and analysis. 

(1) Discuss the compensation awarded to, earned by, or paid to the named 

executive officers. The discussion shall explain all material elements of the registrant ' s 

compensation of the named executive officers. The discussion shall describe the 

following: 

(i) The objectives of the registrant's compensation programs; 

(ii) What the compensation program is designed to reward; 

(iii) Each element of compensation; 

(iv) Why the registrant chooses to pay each element; 

(v) How the registrant determines the amount (and, where applicable, the 

formula) for each element to pay; and 

(vi) How each compensation element and the registrant's decisions regarding that 

element fit into the registrant's overall compensation objectives and affect decisions 

regarding other elements. 
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• (2) While the material information to be disclosed under Compensation 

Discussion and Analysis will vary depending upon the facts and circumstances, examples 

of such information may include, in a given case, among other things, the following: 

(i) The policies for allocating between long-term and currently paid out 

compensation; 

(ii) The policies for allocating between cash and non-cash compensation, and 

among different forms of non-cash compensation; 

(iii) For long-term compensation, the basis for allocating compensation to each 

different fonn of award (such as relationship of the award to the achievement of the 

registrant ' s long-term goals, management's exposure to downside equity performance 

risk, correlation between cost to registrant and expected benefits to the registrant); 

(iv) How the determination is made as to when awards are granted, including 

awards of equity-based compensation such as options; 

(v) What specific items of corporate performance a~e taken into account in 

setting compensation policies and making compensation decisions; 

(vi) How specific forms of compensation are structured and implemented to 

reflect these items of the registrant's performance, including whether discretion can be or 

has been exercised (either to award compensation absent attainment of the relevant 

performance goal(s) or to reduce or increase the size of any award or payout), identifying 

any particular exercise of discretion, and stating whether it applied to one or more 

specified named executive officers or to all compensation subject to the relevant 

performance goal(s); 
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(vii) How specific forms of compensation are structured and implemented to 

reflect the named executive officer's individual performance and/or individual 

contribution to these items of the registrant's performance, describing the elements of 

individual performance and/or contribution that are taken into account; 

(viii) Registrant policies and decisions regarding the adjustment or recovery of 

awards or payments if the relevant registrant performance measures upon which they are 

based are restated or otherwise adjusted in a manner that would reduce the size of an 

award or payment; 

(ix) The factors considered in decisions to increase or decrease compensation 

materially; 

(x) How compensation or amounts realizable from prior compensation are 

considered in setting other elements of compensation (~, how gains from prior option 

or stock awards are considered in setting retirement benefits); 

(xi) With respect to any contract, agreement, plan or arrangement, whether 

written or unwritten, that provides for payment(s) at, following, or in connection with any 

termination or change-in-control, the basis for selecting particular events as triggering 

payment (M., the rationale for providing a single trigger for payment in the event of a 

change-in-control); 

(xii) The impact of the accounting and tax treatments of the particular form of 

compensation; 

(xiii) The registrant's equity or other security ownership requirements or 

guidelines (specifying applicable amounts and forms of ownership), and any registrant 

policies regarding hedging the economic risk of such ownership; 
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(xiv) Whether the registrant engaged in any benchmarking of total compensation, 

or any material element of compensation, identifying the benclunark and, if applicable, 

its components (including component companies); and 

(xv) The role of executive officers in determining executive compensation. 

Instructions to Item 402(b). 

1. The purpose of the Compensation Discussion and Analysis is to provide to 

investors material information that is necessary to an understanding of the registrant ' s 

compensation policies and decisions regarding the named executive officers. 

2. The Compensation Discussion and Analysis should be of the information 

contained in the tables and otherwise disclosed pursuant to this Item. The Compensation 

Discussion and Analysis should also cover actions regarding executive compensation that 

were taken after the registrant's last fiscal year' s end. Actions that should be addressed 

might include, as examples only, the adoption or implementation of new or modified 

programs and policies or specific decisions that were made or steps that were taken that 

could affect a fair understanding of the named executive officer' s compensation for the 

last fiscal year. Moreover, in some situations it may be necessary to discuss prior years 

in order to give context to the disclosure provided. 

3. The Compensation Discussion and Analysis should focus on the material 

principles underlying the registrant's executive compensation policies and decisions and 

the most important factors relevant to analysis of those policies and decisions. The 

Compensation Discussion and Analysis shall reflect the individual circumstances of the 

registrant and shall avoid boilerplate language and repetition of the more detailed 

information set forth in the tables and narrative disclosures that follow. 
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4. Registrants are not required to disclose target levels with respect to specific 

quantitative or qualitative performance-related factors considered by the compensation 

committee or the board of directors, or any other factors or criteria involving confidential 

trade secrets or confidential commercial or financial information, the disclosure of which 

would result in competitive harm for the registrant. The standard to use when 

determining whether disclosure would cause competitive harm for the registrant is the 

same standard that would apply when a registrant requests confidential treatment of 

confidential trade secrets or confidential commercial or financial information pursuant to 

Securities Act Rule 406 (17 CFR 230.406) and Exchange Act Rule 24b-2 (17 CFR 

240.24b-2), each of which incorporates the criteria for non-disclosure when relying upon 

Exemption 4 ofthe Freedom oflnformation Act (5 U.S .C. 552(b)(4)) and Rule 80(b)(4) 

(17 CFR 200.80(b)(4)) thereunder. A registrant is not required to seek confidential 

treatment under the procedures in Securities Act Rule 406 and Exchange Act Rule 24b-2 

if it determines that the disclosure would cause competitive harm in reliance on this 

instruction; however, in that case, the registrant must discuss how difficult it will be for 

the executive or how likely it will be for the registrant to achieve the undisclosed target 

levels or other factors . 

5. Disclosure of target levels that are non-GAAP financial measures will not be 

subject to Regulation G (17 CFR 244.100 - 102) and Item 10(e) (§229.10(e)); however, 

disclosure must be provided as to how the number is calculated from the registrant's 

audited financial statements. 
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(c) Summary compensation table. 

(1) General. Provide the information specified in paragraph ( c )(2) of this Item , 

concerning the compensation of the named executive officers for each of the registrant ' s 

last three completed fi scal years, in a Summary Compensation Table in the tabular form at 

specified below. 

SUMMARY COMPENSATION TABLE 

Name Year Salary Bonus Stock Option Non- Change in All Total 
and ($) ($) Awards Awards Equity Pension Other ($) 
Principal ($) ($) Incentive Value and Compen-
Position Plan Nonquali- sation 

Compen- fi ed ($) 
sation Deferred 

($) Compensa-
tion 
Earnings 

($) 

(a) (b) (c) (d) (e) (f) (g) (h) (i) (j) 
PEO --

- -

- -

PFO 
- -

- -

--

A - -

- -

--

B --
--
--

c - -
- -
--
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(2) The Table shall include: 

(i) The name and principal position of the named executive officer (column (a)); 

(ii) The fiscal year covered (column (b)); 

(iii) The dollar value ofbase salary (cash and non-cash) earned by the named 

executive officer during the fiscal year covered (column (c)); 

(iv) The dollar value of bonus (cash and non-cash) earned by the named 

executive officer during the fiscal year covered (column (d)); 

Instructions to Item 402(c)(2)(iii) and (iv). 

1. If the amount of salary or bonus earned in a given fiscal year is not calculable 

through the latest practicable date, a footnote shall be included disclosing that the amount 

of salary or bonus is not calculable through the latest practicable date and providing the 

date that the amount of salary or bonus is expected to be detennined, and such amount 

must then be disclosed in a filing under Item 5.02(f) of Form 8-K (17 CFR 249.308). 

2. Registrants need not include in the salary column (column (c)) or bonus 

column (column (d)) any amount of salary or bonus forgone at the election of a named 

executjve officer pursuant to a registrant 's program under which stock, equity-based or 

other forms of non-cash compensation may be received by a named executive officer 

instead of a portion of annual compensation earned in a covered fiscal year. However, 

the receipt of any such form of non-cash compensation instead of salary or bonus earned 

for a covered fiscal year must be disclosed in the appropriate column of the Summary 

Compensation Table corresponding to that fiscal year(~, stock awards (column (e)); 

option awards (column (f)); all other compensation (column (i))), or, if made pursuant to 

a non-equity incentive plan and therefore not reportable in the Summary Compensation 
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• Table when granted, a footnote must be added to the salary or bonus column so 

disclosing and referring to the Grants ofPian-Based Awards Table (required by 

paragraph (d) of this Item) where the award is reported. 

(v) For awards of stock, the aggregate grant date fair value computed in 

accordance with FAS 123R (column (e)); 

(vi) For awards of options, with or without tandem SARs (including awards that 

subsequently have been transferred), the aggregate grant date fair value computed in 

accordance with FAS 123R (column (f)); 

Instructions to Item 402(c)(2)(v) and (vi). 

1. For awards reported in columns (e) and (f), include a footnote disclosing all 

assumptions made in the valuation by reference to a discussion of those assumptions in 

the registrant ' s financial statements, footnotes to the financial statements, or discussion in 

the Management' s Discussion and Analysis. The sections so referenced are deemed part 

of the disclosure provided pursuant to this Item. 

2. If at any time during the last completed fiscal year, the registrant has adjusted 

or amended the exercise price of options or SARs previously awarded to a named 

executive officer, whether through amendment, cancellation or replacement grants, or 

any other means ("repriced"), or otherwise has materially modified such awards, the 

registrant shall include, as awards required to be reported in column (f), the incremental 

fair value, computed as of the repricing or modification date in accordance with F AS 

123R, with respect to that repriced or modified award. 
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• (vii) The dollar value of all earnings for services performed during the fiscal year 

pursuant to awards under non-equity incentive plans as defined in paragraph (a)(6)(iii) of 

thi s Item, and all earnings on any outstanding awards (column (g)); 

Instructions to Item 402( c)(2)(vii). 

1. If the relevant perfonnance measure is satisfied during the fiscal year 

(including for a single year in a plan with a multi-year performance measure), the 

earnings are reportable for that fiscal year, even if not payable until a later date, and are 

not reportable again in the fiscal year when amounts are paid to the named executive 

officer. 

2. All earnings on non-equity incentive plan compensation must be identified and 

quantified in a footno te to column (g), whether the earnings were paid during the fiscal 

year, payable during the period but deferred at the election of the named executive 

officer, or payable by their terms at a later date. 

(viii) The sum ofthe amounts specified in paragraphs (c)(2)(viii)(A) and (B) of 

this Item (column (h)) as follows: 

(A) The aggregate change in the actuarial present value of the named executive 

officer' s accumulated benefit under all defined benefit and actuarial pension plans 

(including supplemental plans) from the pension plan measurement date used for 

financial statement reporting purposes with respect to the registrant's audited financial 

statements for the prior completed fiscal year to the pension plan measurement date used 

for financial statement reporting purposes with respect to the registrant ' s audited 

financial statements for the covered fiscal year; and 
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• (B) Above-market or preferential earnings on compensation that is deferred on a 

basis that is not tax-qualified, including such earnings on nonqualified defined 

contribution plans; 

Instructions to Item 402(c)(2)(viii) . 

1. The disclosure required pursuant to paragraph (c)(2)(viii)(A) of this Item 

applies to each plan that provides for the payment of retirement benefits, or benefits that 

will be paid primarily following retirement, including but not limited to tax-qualified 

defined benefit plans and supplemental executive retirement plans, but excluding tax­

qualified defined contribution plans and nonqualified defined contribution pl ans . For 

purposes of this disclosure, the registrant should use the same amounts required to be 

di sclosed pursuant to paragraph (h)(2)(iv) of this Item for the covered fiscal year and the 

amounts that were or would have been required to be reported for the executive officer 

pursuant to paragraph (h)(2)(iv) of this Item for the prior completed fiscal year. 

2. Regarding paragraph (c)(2)(viii)(B) of this Item, interest on deferred 

compensation is above-market only if the rate of interest exceeds 120% of the applicable 

federal long-term rate, with compounding (as prescribed under section 127 4( d) of the 

Internal Revenue Code, (26 U.S.C. 1274(d))) at the rate that corresponds most closely to 

the rate under the registrant's plan at the time the interest rate or formula is set. In the 

event of a discretionary reset of the interest rate, the requisite calculation must be made 

on the basis ofthe interest rate at the time of such reset, rather than when originally 

established. Only the above-market portion of the interest must be included. If the 

applicable interest rates vary depending upon conditions such as a minimum period of 

continued service, the reported amount should be calculated assuming satisfaction of all 
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• conditions to receiving interest at the highest rate. Dividends (and dividend equivalents) 

on deferred compensation denominated in the registrant ' s stock ("deferred stock") are 

preferential only if eamed at a rate higher than dividends on the registrant ' s common 

stock. Only the preferential portion of the dividends or equivalents must be included. 

Footnote or narrative disclosure may be provided explaining the registrant's criteria for 

determining any portion considered to be above-market. 

3. The registrant shall identify and quantify by footnote the separate amounts 

attributable to each of paragraphs (c)(2)(viii)(A) and (B) of this Item. Where such 

amount pursuant to paragraph (c)(2)(viii)(A) is negative, it should be disclosed by 

footnote but should not be reflected in the sum reported in column (h). 

(ix) All other compensation for the covered fiscal year that the registrant could 

not properly report in any other column of the Summary Compensation Table (column 

(i)). Each compensation item that is not properly reportable in columns (c)- (h), 

regardless of the amount of the compensation item, must be included in column (i). Such 

compensation must include, but is not limited to: 

(A) Perquisites and other personal benefits, or property, unless the aggregate 

amount of such compensation is less than $1 0,000; 

(B) All "gross-ups" or other amounts reimbursed during the fiscal year for the 

payment of taxes; 

(C) For any security of the registrant or its subsidiaries purchased from the 

registrant or its subsidiaries (through deferral of salary or bonus, or otherwise) at a 

discount from the market price of such security at the date of purchase, unless that 
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discount is available generally, either to all security holders or to all salaried employees 

of the registrant, the compensation cost, if any, computed in accordance with F AS 123R; 

(D) The amount paid or accrued to any named executive officer pursuant to a 

plan or arrangement in connection with: 

(l) Any termination, including without limitation through retirement, resignation, 

severance or constructive termination (including a change in responsibilities) of such 

executive officer' s employment with the registrant and its subsidiaries; or 

G) A change in control of the registrant; 

(E) Registrant contributions or other allocations to vested and unvested defined 

contribution plans; 

(F) The dollar value of any insurance premiums paid by, or on behalf of, the 

registrant during the covered fiscal year with respect to life insurance for the benefit of a 

named executive officer; and 

(G) The dollar value of any dividends or other earnings paid on stock or option 

awards, when those amounts were not factored into the grant date fair value required to 

be reported for the stock or option award in columns (e) or (f); and 

Instructions to Item 402(c)(2)(ix). 

1. Non-equity incentive plan awards and earnings and earnings on stock and 

options, except as specified in paragraph (c)(2)(ix)(G) of this Item, are required to be 

reported elsewhere as provided in this Item and are not reportable as All Other 

Compensation in column (i). 

2. Benefits paid pursuant to defined benefit and actuarial plans are not reportable 

as All Other Compensation in column (i) unless accelerated pursuant to a change in 
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• control; information concerning these plans is reportable pursuant to paragraphs 

(c)(2)(viii)(A) and (h) ofthis Item. 

3. Any item reported for a named executive officer pursuant to paragraph 

( c)(2)(ix) of this Item that is not a perquisite or personal benefit and whose value exceeds 

$10,000 must be identified and quantified in a footnote to column (i). This requirement 

applies only to compensation for the last fiscal year. All items of compensation are 

required to be included in the Summary Compensation Table without regard to whether 

such items are required to be identified other than as specifically noted in this Item. 

4. Perquisites and personal benefits may be excluded as long as the total value of 

all perquisites and personal benefits for a named executive officer is less than $10,000. If 

the total value of all perquisites and personal benefits is $10,000 or more for any named 

executive officer, then each perquisite or personal benefit, regardless of its amount, must 

be identified by type. If perquisites and personal benefits are required to be reported for a 

named executive officer pursuant to this rule, then each perquisite or personal benefit that 

exceeds the greater of $25,000 or 10% of the total amount of perquisites and personal 

benefits for that officer must be quantified and disclosed in a footnote. The requirements 

for identification and quantification apply only to compensation for the last fiscal year. 

Perquisites and other personal benefits shall be valued on the basis of the aggregate 

incremental cost to the registrant. With respect to the perquisite or other personal benefit 

for which footnote quantification is required, the registrant shall describe in the footnote 

its methodology for computing the aggregate incremental cost. Reimbursements of taxes 

owed with respect to perquisites or other personal benefits must be included in column (i) 

and are subject to separate quantification and identification as tax reimbursements 
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• (paragraph (c)(2)(ix)(B) of this Item) even if the associated perquisites or other personal 

benefits are not required to be included because the total amount of all perquisites or 

personal benefits for an individual named executive officer is less than $10,000 or are 

required to be identified but are not required to be separately quantified. 

5. For purposes of paragraph (c)(2)(ix)(D) of this Item, an accrued amount is an 

amount for which payment has become due. 

(x) The dollar value of total compensation for the covered fiscal year (column 

(j)). With respect to each named executive officer, disclose the sum of all amounts 

reported in columns (c) through (i). 

Instructions to Item 402( c). 

1. Information with respect to fiscal years prior to the last completed fiscal year 

will not be required if the registrant was not a reporting company pursuant to section 

13(a) or 15(d) of the Exchange Act (15 U.S.C. 78m(a) or 78Q(d)) at any time during that 

year, except that the registrant will be required to provide information for any such year if 

that information previously was required to be provided in response to a Commission 

filing requirement. 

2. All compensation values reported in the Summary Compensation Table must 

be reported in dollars and rounded to the nearest dollar. Reported compensation values 

must be reported numerically, providing a single numerical value for each grid in the 

table. Where compensation was paid to or received by a named executive officer in a 

different currency, a footnote must be provided to identify that currency and describe the 

rate and methodology used to convert the payment amounts to dollars. 
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3. If a named executive officer is also a director who receives compensation for 

his or her services as a director, reflect that compensation in the Summary Compensation 

Table and provide a footnote identifying and itemizing such compensation and amounts. 

Use the categories in the Director Compensation Table required pursuant to paragraph (k) 

of this Item. 

4. Any amounts deferred, whether pursuant to a plan established under section 

401(k) of the Internal Revenue Code (26 U.S.C. 401(k)), or otherwise, shall be included 

in the appropriate column for the fiscal year in which earned. 

(d) Grants of plan-based awards table. (1) Provide the information specified in 

paragraph ( d)(2) of this Item, concerning each grant of an award made to a named 

executive officer in the last completed fiscal year under any plan, including awards that 

subsequently have been transferred, in the following tabular format: 
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GRANTS OF PLAN-BASED AWARDS 

Name Grant Estimated Future Payouts Estimated Future Payouts Under All All Other Exerc ise 
Date Under Non-Equity Incenti ve Equity Incentive Plan Awa rds Other Option or Base 

Plan Awards Stock Awards: Price of 
Awards: Number Option 
Number of Awards 

Thresh- Target Maxi- Thresh- Target Max i- of Secu1iti es ($/Sh) 
old ($) ITIUITI old (#) ITIUITI Shares Under-

($) ($) (#) (#) of Stock lying 
or Units Options 

(#) (#) 

(a) (b) (c) (d) (e) (f) (g) (h) ( i) ( j) (k) 

PEO 

PFO 

A 

B 

c 

(2) The Table shall include: 

(i) The name of the named executive officer (column (a)) ; 

(ii) The grant date for equity-based awards reported in the table (column (b)). If 

such grant date is different than the date on which the compensation committee (or a 

committee of the board of directors performing a similar function or the full board of 

directors) takes action or is deemed to take action to grant such awards, a separate, 

adjoining column shall be added between columns (b) and (c) showing such date; 

(iii) The dollar value of the estimated future payout upon satisfaction of the 

conditions in question under non-equity incentive plan awards granted in the fiscal year, 

or the applicable range of estimated payouts denominated in dollars (threshold, target and 

maximum amount) (columns (c) through (e)). 
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• (iv) The number of shares of stock, or the number of shares underlying options to 

be paid out or vested upon satisfaction of the conditions in question under equity 

incentive plan awards granted in the fiscal year, or the applicable range of estimated 

payouts denominated in the number of shares of stock, or the number of shares 

underlying options under the award (threshold, target and maximum amount) (columns 

(f) through (h)). 

(v) The number of shares of stock granted in the fiscal year that are not required 

to be disclosed in columns (f) through (h) (column (i)); 

(vi) The number of securiti es underlying options granted in the fiscal year that 

are not required to be di sclosed in columns (f) through (h) (column U)); and 

(vii) The per-share exercise or base price of the options granted in the fiscal year 

(column (k)). If such exercise or base price is less than the closing market price of the 

underlying security on the date of the grant, a separate, adjoining column showing the 

closing market price on the date of the grant shall be added after column (k). 

Instructions to Item 402(d) . 

1. Disclosure on a separate line shall be provided in the Table for each grant of an 

award made to a named executive officer during the fiscal year. If grants of awards were 

made to a named executive officer during the fiscal year under more than one plan, 

identify the particular plan under which each such grant was made. 

2. For grants of incentive plan awards, provide the information called for by 

columns (c), (d) and (e), or (f), (g) and (h), as applicable. For columns (c) and (f), 

threshold refers to the minimum amount payable for a certain level of performance under 

the plan. For columns (d) and (g), target refers to the amount payable if the specified 
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performance target(s) are reached. For columns (e) and (h), maximum refers to the 

maximum payout possible under the plan. If the award provides only for a single 

estimated payout, that amount must be reported as the target in columns (d) and (g) . In 

columns (d) and (g), registrants must provide a representative amount based on the 

previous fiscal year' s performance if the target amount is not determinable. 

3. In determining if the exercise or base price of an option is less than the closing 

market price of the underlying security on the date of the grant, the registrant may use 

either the closing market price as specified in paragraph (a)(6)(v) of this Item, or if no 

market exists, any other formula prescribed for the security. Whenever the exercise or 

base price reported in column (k) is not the closing market price, describe the 

methodology for determining the exercise or base price either by a footnote or 

accompanying textual narrative. 

4. A tandem grant of two instruments, only one of which is granted under an 

incentive plan, such as an option granted in tandem with a performance share, need be 

reported only in column (i) or (j), as applicable. For example, an option granted in 

tandem with a performance share would be reported only as an option grant in column (j), 

with the tandem feature noted either by a footnote or accompanying textual narrative. 

5. Disclose the dollar amount of consideration, if any, paid by the executive 

officer for the award in a footnote to the appropriate column. 

6. If non-equity incentive plan awards are denominated in units or other rights, a 

separate, adjoining column between columns (b) and (c) shall be added quantifying the 

units or other rights awarded. 
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• (e) Narrative disclosure to summary compensation table and grants 
of plan-based awards table. 

(1) Provide a narrative description of any material factors necessary to an 

understanding of the information disclosed in the tables required by paragraphs (c) and 

(d) of this Item. Examples of such factors may include, in given cases, among other 

things: 

(i) The material terms of each named executive officer' s employment agreement 

or arrangement, whether written or unwritten; 

(ii) If at any time during the last fiscal year, any outstanding option or other 

equity-based award was repriced or otherwise materially modified (such as by extension 

of exercise periods, the change of vesting or forfeiture conditions, the change or 

elimination of applicable performance criteria, or the change of the bases upon which 

returns are determined), a description of each such repricing or other material 

modification; 

(iii) The material terms of any award reported in response to paragraph (d) of this 

Item, including a general description of the formula or criteria to be applied in 

determining the amounts payable, and the vesting schedule. For example, state where 

applicable that dividends will be paid on stock, and if so, the applicable dividend rate and 

whether that rate is preferential. Describe any performance-based conditions, and any 

other material conditions, that are applicable to the award. For purposes of the Table 

required by paragraph (d) of this Item and the narrative disclosure required by paragraph 

(e) of this Item, performance-based conditions include both performance conditions and 

market conditions, as those terms are defined in F AS 123R; and 
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• 

• 

(iv) An explanation of the amount of salary and bonus in proportion to total 

compensation. 

Instructions to Item 402( e)(l ). 

1. The disclosure required by paragraph (e)(l)(ii) of this Item would not apply to 

any repricing that occurs through a pre-existing formula or mechanism in the plan or 

award that results in the periodic adjustment of the option or SAR exercise or base price, 

an antidilution provision in a plan or award, or a recapitalization or similar transaction 

equally affecting all holders of the class of securities underlying the options or SARs. 

2. Instructions 4 and 5 to Item 402(b) apply regarding disclosure pursuant to 

paragraph (e)(l) of target levels with respect to specific quantitative or qualitative 

perfonnance-related factors considered by the compensation committee or the board of 

directors, or any other factors or criteria involving confi dential trade secrets or 

confidential commercial or financial information, the disclosure of which would result in 

competitive harm for the registrant. 

(2) Reserved. 

(f) Outstanding equity awards at fiscal year-end table. (1) Provide the 

information specified in paragraph (f)(2) of this Item, concerning unexercised options; 

stock that has not vested; and equity incentive plan awards for each named executive 

officer outstanding as of the end of the registrant's last completed fiscal year in the 

following tabular format: 
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OUTSTANDING EQUITY A WARDS AT FISCAL YEAR-END 

Option Awards Stock Awards 

Name Number Number Eq uity Opt ion Option Number Market Equity Equity 
of of Incenti ve Exerc ise Expiration of Shares Va lue o f Incenti ve Incentive 
Secmities Securiti es Plan Price Date or Units Shares or Plan Plan 
Underlying Underlying Awards: ($) of Stock Units of Awards: Awards: 
Unexerc ised Unexercised Number That Have Stock Number Market or 
Options Options of Not That Have of Payout 

(#) (#) Securiti es Vested Not Uneamed Value 
Exerc isable Unexerc isable Underlyi ng (#) Vested Shares, of 

Unexercised ($) Units or Uneamed 
Unearned Other Shares, 
Options Rights Units or 

(#) That Have Other 
Not Ri ghts 
Vested That Have 

(#) Not 
Vested 

($) 

(a) (b) (c) (d) (e) (f) (g) (h) (i) (j) 

PEO 

PFO 

A 

• 
B 

c 

(2) The Table shall include: 

(i) The name of the named executive officer (column (a)) ; 

(ii) On an award-by-award basis, the number of securities underlying unexercised 

options, including awards that have been transferred other than for value, that are 

exercisable and that are not reported in column (d) (column (b)) ; 

(iii) On an award-by-award basis, the number of securities underlying 

unexercised options, including awards that have been transferred other than for value, 

that are unexercisable and that are not reported in column (d) (column (c)); 

350 



• (iv) On an award-by-award basis, the total number of shares underlying 

unexercised options awarded under any equity incentive plan that have not been earned 

(column (d)); 

(v) For each instrument reported in columns (b), (c) and (d), as applicable, the 

exercise or base price (column (e)); 

(vi) For each instrument reported in columns (b), (c) and (d), as applicable, the 

expiration date (column (f)); 

(vii) The total number of shares of stock that have not vested and that are not 

reported in column (i) (column (g)); 

(viii) The aggregate market value of shares of stock that have not vested and that 

are not reported in column (j) (column (h)); 

(ix) The total number of shares of stock, units or other rights awarded under any 

equity incentive plan that have not vested and that have not been earned, and, if 

applicable the number of shares underlying any such unit or right (column (i)) ; and 

(x) The aggregate market or payout value of shares of stock, units or other rights 

awarded under any equity incentive plan that have not vested and that have not been 

earned (column (j)). 

Instructions to Item 402(f)(2). 

1. Identify by footnote any award that has been transferred other than for value, 

disclosing the nature of the transfer. 

2. The vesting dates of options, shares of stock and equity incentive plan awards 

held at fiscal-year end must be disclosed by footnote to the applicable column where the 

outstanding award is reported. 
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• 

3. Compute the market value of stock reported in column (h) and equity incentive 

plan awards of stock reported in column U) by multiplying the closing market price of the 

registrant ' s stock at the end of the last completed fiscal year by the number of shares or 

units of stock or the amount of equity incentive plan awards, respectively. The number 

of shares or units reported in columns (d) or (i), and the payout value reported in column 

(j), shall be based on achieving threshold performance goals, except that if the previous 

fiscal year' s performance has exceeded the threshold, the di sclosure shall be based on the 

next higher performance measure (target or maximum) that exceeds the previous fiscal 

year' s perfonnance. If the award provides only for a single estimated payout, that 

amount should be reported. If the target amount is not determinable, registrants must 

provide a representative amount based on the previous fiscal year ' s performance. 

4. Multiple awards may be aggregated where the expiration date and the exercise 

and/or base price of the instruments is identical. A single award consisting of a 

combination of options, SARs and/or similar option-like instruments shall be reported as 

separate awards with respect to each tranche with a different exercise and/or base price or 

expiration date. 

5. Options or stock awarded under an equity incentive plan are reported in 

columns (d) or (i) and (j), respectively, until the relevant performance condition has been 

satisfied. Once the relevant performance condition has been satisfied, even if the option 

or stock award is subject to forfeiture conditions, options are reported in column (b) or 

(c), as appropriate, until they are exercised or expire, or stock is reported in columns (g) 

and (h) until it vests . 
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(g) Option exercises and stock vested table. ( 1) Provide the information 

specified in paragraph (g)(2) of this Item, concerning each exercise of stock options, 

SARs and similar instruments, and each vesting of stock, including restricted stock, 

restricted stock units and similar instruments, during the last completed fiscal year for 

each of the named executive officers on an aggregated basis in the following tabular 

format: 

OPTION EXERCISES AND STOCK VESTED 

Option Awards Stock Awards 

Name Number of Value Number of Value 
Shares Realized Shares Realized 

Acquired on Acquired on 
on Exercise on Vesting 

Exercise ($) Vesting ($) 
(#) (#) 

(a) (b) (c) (d) (e) 
PEO 

PFO 

A 

B 

c 

(2) The Table shall include: 

(i) The name of the executive officer (column (a)); 

(ii) The number of securities for which the options were exercised (column (b)) ; 

(iii) The aggregate dollar value realized upon exercise of options, or upon the 

transfer of an award for value (column (c)); 
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• (iv) The number of shares of stock that have vested (column (d)); and 

(v) The aggregate dollar value realized upon vesting of stock, or upon the transfer 

of an award for value (column (e)). 

Instruction to Item 402(g)(2). 

Report in column (c) the aggregate dollar amount realized by the named executive 

officer upon exercise of the options or upon the transfer of such instruments for value. 

Compute the dollar amount realized upon exercise by determining the difference between 

the market price of the underlying securities at exercise and the exercise or base price of 

the options. Do not include the value of any related payment or other consideration 

provided (or to be provided) by the registrant to or on behalf of a named executive 

officer, whether in payment of the exercise price or related taxes. (Any such payment or 

other consideration provided by the registrant is required to be disclosed in accordance 

with paragraph (c)(2)(ix) of this Item.) Report in column (e) the aggregate dollar amount 

realized by the named executive officer upon the vesting of stock or the transfer of such 

instruments for value. Compute the aggregate dollar amount realized upon vesting by 

multiplying the number of shares of stock or units by the market value of the underlying 

shares on the vesting date. For any amount realized upon exercise or vesting for which 

receipt has been deferred , provide a footnote quantifying the amount and disclosing the 

terms of the deferral. 

(h) Pension benefits. 

(1) Provide the information specified in paragraph (h)(2) of this Item with respect 

to each plan that provides for payments or other benefits at, following, or in connection 

with retirement, in the following tabular format: 
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PENSION BENEFITS 

Name Plan Number Present Payments 
Name of Years Value of During 

Credited Accumulated Last 
Service Benefit Fiscal 

(#) ($) Year 
($) 

(a) (b) (c) (d) (e) 
PEO 

PFO 

A 

B 

c 

(2) The Table shall include: 

(i) The name of the executive officer (column (a)); 

(ii) The name ofthe plan (column (b)) ; 

(iii) The number of years of service cred ited to the named executive officer under 

the plan, computed as of the same pension plan measurement date used for financial 

statement reporting purposes with respect to the registrant' s audited financial statements 

for the last completed fiscal year (column (c)); 

(iv) The actuarial present value of the named executive officer' s accumulated 

benefit under the plan, computed as of the same pension plan measurement date used for 

financial statement reporting purposes with respect to the registrant ' s audited financial 

statements for the last completed fiscal year (column (d)); and 
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• (v) The dollar amount of any payments and benefits paid to the named executive 

officer during the registrant's last completed fiscal year (column (e)). 

Instructions to Item 402(h)(2). 

1. The disclosure required pursuant to this Table applies to each plan that 

provides for specified retirement payments and benefits, or payments and benefits that 

will be provided primarily following retirement, including but not limited to tax-qualified 

defined benefit plans and supplemental executive retirement plans, but excluding tax­

qualified defined contribution plans and nonqualified defined contribution plans. Provide 

a separate row for each such plan in which the named executive officer participates. 

2. For purposes of the amount(s) reported in column (d), the registrant must use 

the same assumptions used for financial reporting purposes under generally accepted 

accounting principles, except that retirement age shall be assumed to be the normal 

retirement age as defined in the plan, or if not so defined, the earliest time at which a 

participant may retire under the plan without any benefit reduction due to age. The 

registrant must disclose in the accompanying textual narrative the valuation method and 

all material assumptions applied in quantifying the present value of the current accrued 

benefit. A benefit specified in the plan document or the executive' s contract itself is not 

an assumption. Registrants may satisfy all or part of this disclosure by reference to a 

di scussion of those assumptions in the registrant's financial statements, footnotes to the 

financial statements, or discussion in the Management 's Discussion and Analysis. The 

sections so referenced are deemed part of the disclosure provided pursuant to this Item. 

3. For purposes of allocating the current accrued benefit between tax qualified 

defined benefit plans and related supplemental plans, apply the limitations applicable to 
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tax qualified defined benefi t plans established by the Internal Revenue Code and the 

regulations thereunder that applied as of the pension plan measurement date. 

4. If a named executive officer's number of years of credited service with respect 

to any plan is different from the named executive officer' s number of actual years of 

service with the registrant, provide footnote disclosure quantifying the difference and any 

resulting benefit augmentation. 

(3) Provide a succinct narrative description of any material factors necessary to 

an understanding of each plan covered by the tabular disclosure required by thi s 

paragraph. While material factors will vary depending upon the facts , examples of such 

factors may include, in given cases, among other things: 

(i) The material terms and conditions of payments and benefits available under 

the plan, including the plan ' s normal retirement payment and benefit formula and 

eligibility standards, and the effect ofthe form ofbenefit elected on the amount of annual 

benefits. For this purpose, normal retirement means retirement at the normal retirement 

age as defined in the plan, or if not so defined, the earliest time at which a participant 

may retire under the plan without any benefit reduction due to age; 

(ii) If any named executive officer is currently eligible for early retirement under 

any plan, identify that named executive officer and the plan, and describe the plan' s early 

retirement payment and benefit formula and eligibility standards. For this purpose, early 

retirement means retirement at the early retirement age as defined in the plan, or 

otherwise available to the executive under the plan; 

(iii) The specific elements of compensation(~, salary, bonus, etc.) included in 

applying the payment and benefit formula, identifying each such element; 
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• (iv) With respect to named executive officers ' participation in multiple plans, the 

different purposes for each plan; and 

(v) Registrant policies with regard to such matters as granting extra years of 

credited service. 

(i) Nonqualified defined contribution and other nonqualified deferred 

compensation plans. 

(1) Provide the information specified in paragraph (i)(2) of this Item with respect 

to each defined contribution or other plan that provides for the deferral of compensation 

on a basis that is not tax-qualified in the following tabular form at: 

NON QUALIFIED DEFERRED COMPENSATION 

Name Executive Registrant Aggregate Aggregate Aggregate 
Contributions Contributions Earnings Withdrawals/ Balance 

in Last FY in Last FY in Last Distributions at Last 
($) ($) FY ($) FYE 

($) ($) 

(a) (b) (c) (d) (e) (f) 
PEO 

PFO 

A 

B 

c 

(2) The Table shall include: 

(i) The name of the executive officer (column (a)); 

(ii) The dollar amount of aggregate executive contributions during the 

registrant's last fiscal year (column (b)); 
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• (iii) The dollar amount of aggregate registrant contributions during the 

registrant ' s last fiscal year (column (c)); 

(iv) The dollar amount of aggregate interest or other earnings accrued during the 

registrant ' s last fiscal year (column (d)); 

(v) The aggregate dollar amount of all withdrawals by and distributions to the 

executive during the registrant's last fiscal year (column (e)); and 

(vi) The dollar amount of total balance of the executive's account as of the end of 

the registrant's last fiscal year (column (f)). 

Instruction to Item 402(i)(2). 

Provide a footnote quantifying the extent to which amounts reported in the 

contributions and earnings columns are reported as compensation in the last completed 

fiscal year in the registrant's Summary Compensation Table and amounts reported in the 

aggregate balance at last fiscal year end (column (f)) previously were reported as 

compensation to the named executive officer in the registrant ' s Summary Compensation 

Table for previous years. 

(3) Provide a succinct narrative description of any material factors necessary to 

an understanding of each plan covered by tabular disclosure required by this paragraph. 

While material factors will vary depending upon the facts, examples of such factors may 

include, in given cases, among other things: 

(i) The type(s) of compensation permitted to be deferred, and any limitations (by 

percentage of compensation or otherwise) on the extent to which deferral is permitted; 

(ii) The measures for calculating interest or other plan earnings (including 

whether such measure(s) are selected by the executive or the registrant and the frequency 
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• and manner in which selections may be changed), quantifying interest rates and other 

earnings measures applicable during the registrant ' s last fiscal year; and 

(iii) Material tenns with respect to payouts, withdrawals and other distributions. 

U) Potential payments upon termination or change-in-control. Regarding each 

contract, agreement, plan or arrangement, whether written or unwritten, that provides for 

payment(s) to a named executive officer at, following, or in connection with any 

termination, including without limitation resignation, severance, retirement or a 

constructive termination of a named executive officer, or a change in control of the 

registrant or a change in the named executive officer's responsibilities, with respect to 

each named executive officer: 

(1) Describe and explain the specific circumstances that would trigger 

payment(s) or the provision of other benefits, including perquisites and health care 

benefits; 

(2) Describe and quantify the estimated payments and benefits that would be 

provided in each covered circumstance, whether they would or could be lump sum, or 

annual , disclosing the duration, and by whom they would be provided; 

(3) Describe and explain how the appropriate payment and benefit levels are 

determined under the various circumstances that trigger payments or provision of 

benefits; 

( 4) Describe and explain any material conditions or obligations applicable to the 

receipt of payments or benefits, including but not limited to non-compete, non­

solicitation, non-disparagement or confidentiality agreements, including the duration of 

such agreements and provisions regarding waiver of breach of such agreements; and 
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(5) Describe any other material factors regarding each such contract, agreement, 

plan or arrangement. 

Instructions to Item 402(j). 

1. The registrant must provide quantitative disclosure under these requirements, 

applying the assumptions that the triggering event took place on the last business day of 

the registrant ' s last completed fiscal year, and the price per share of the registrant's 

securities is the closing market price as of that date. In the event that uncertainties exist 

as to the provision of payments and benefits or the amounts involved, the registrant is 

required to make a reasonable estimate (or a reasonable estimated range of amounts) 

applicable to the payment or benefit and disclose material assumptions underlying such 

estimates or estimated ranges in its disclosure. In such event, the disclosure would 

require forward-looking information as appropriate. 

2. Perquisites and other personal benefits or property may be excluded only if 

the aggregate amount of such compensation will be less than $10,000. Individual 

perquisites and personal benefits shall be identified and quantified as required by 

Instruction 4 to paragraph (c)(2)(ix) of this Item. For purposes of quantifying health care 

benefits, the registrant must use the assumptions used for financial reporting purposes 

under generally accepted accounting principles. 

3. To the extent that the form and amount of any payment or benefit that would 

be provided in connection with any triggering event is fully disclosed pursuant to 

paragraph (h) or (i) of this Item, reference may be made to that disclosure. However, to 

the extent that the form or amount of any such payment or benefit would be enhanced or 
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• its vesting or other provisions accelerated in connection with any higgering event, such 

enhancement or acceleration must be disclosed pursuant to this paragraph. 

4. Where a triggering event has actually occurred for a named executive officer 

and that individual was not serving as a named executive officer of the registrant at the 

end of the last completed fiscal year, the disclosure required by this paragraph for that 

named executive officer shall apply only to that triggering event. 

5. The registrant need not provide information with respect to contracts, 

agreements, plans or arrangements to the extent they do not discriminate in scope, terms 

or operation, in favor of executive officers of the registrant and that are available 

generally to all salaried employees. 

(k) Compensation of directors. 

(1) Provide the information specified in paragraph (k)(2) of this Item, concerning 

the compensation of the directors for the registrant 's last completed fiscal year, in the 

following tabular format: 
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• DIRECTOR COMPENSATION 

Name Fees Stock Option Non-Equity Change in All Other Total 
Earned Awards Awards Incentive Plan Pension Compensation ($) 

or ($) ($) Compensation Value and ($) 
Paid in ($) Nonqualified 
Cash Deferred 
($) Compensation 

Earnings 

(a) (b) (c) (d) (e) (f) (g) (h) 
A 

B 

c 

D 

E 

(2) The Table shall include: 

(i) The name of each director unless such director is also a named executive 

officer under paragraph (a) of this Item and his or her compensation for service as a 

director is fully reflected in the Summary Compensation Table pursuant to paragraph (c) 

of this Item and otherwise as required pursuant to paragraphs (d) through U) of this Item 

(column (a)); 

(ii) The aggregate dollar amount of all fees earned or paid in cash for services as 

a director, including annual retainer fees, committee and/or chairmanship fees, and 

meeting fees (column (b)); 

(iii) For awards of stock, the aggregate grant date fair value computed in 

accordance with FAS 123R (column (c)); 
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(iv) For awards of stock options, with or without tandem SARs (including awards 

that subsequently have been transferred), the aggregate grant date fair value computed in 

accordance with FAS 123R (column (d)); 

Instruction to Item 402(k)(2)(iii) and (iv). 

For each director, disclose by footnote to the appropriate column, the aggregate 

number of stock awards and the aggregate number of option awards outstanding at fiscal 

year end. 

(v) The dollar value of all earnings for services performed during the fiscal year 

pursuant to non-equity incentive plans as defined in paragraph (a)(6)(iii) of this Item, and 

all earnings on any outstanding awards (column (e)); 

(vi) The sum of the amounts specified in paragraphs (k)(2)(vi)(A) and (B) of this 

Item (column (f)) as follows: 

(A) The aggregate change in the actuarial present value of the director' s 

accumulated benefit under all defined benefit and actuarial pension plans (including 

supplemental plans) from the pension plan measurement date used for financial statement 

reporting purposes with respect to the registrant's audited financial statements for the 

prior completed fiscal year to the pension plan measurement date used for financial 

statement reporting purposes with respect to the registrant's audited financial statements 

for the covered fiscal year; and 

(B) Above-market or preferential earnings on compensation that is deferred on a 

basis that is not tax-qualified, including such earnings on nonqualified defined 

contribution plans; 
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• (vii) All other compensation for the covered fisca l year that the registrant could 

not properly report in any other column of the Director Compensation Table (column 

(g)). Each compensation item that is not properly reportable in columns (b) - (f), 

regardless of the amount of the compensation item, must be included in column (g). 

Such compensation must include, but is not limited to: 

(A) Perquisites and other personal benefits, or property, unless the aggregate 

amount of such compensation is less than $1 0,000; 

(B) All "gross-ups" or other amounts reimbursed during the fiscal year for the 

payment of taxes; 

(C) For any security of the registrant or its subsidiaries purchased from the 

registrant or its subsidiaries (through deferral of salary or bonus, or otherwise) at a 

discount from the market price of such security at the date of purchase, unless that 

discount is available generally, either to all security holders or to all salaried employees 

of the registrant, the compensation cost, if any, computed in accordance with F AS 123R; 

(D) The amount paid or accrued to any director pursuant to a plan or arrangement 

in connection with: 

(l) The resignation, retirement or any other termination of such director; or 

CD A change in control of the registrant; 

(E) Registrant contributions or other allocations to vested and unvested defined 

contribution plans; 

(F) Consulting fees earned from, or paid or payable by the registrant and/or its 

subsidiaries (including joint ventures); 
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(G) The annual costs of payments and promises of payments pursuant to director 

legacy programs and similar charitable award programs; 

(H) The dollar value of any insurance premiums paid by, or on behalf of, the 

registrant during the covered fiscal year with respect to life insurance for the benefit of a 

director; and 

(I) The dollar value of any dividends or other earnings paid on stock or option 

awards, when those amounts were not factored into the grant date fair value required to 

be reported for the stock or option award in column (c) or (d); and 

Instructions to Item 402(k)(2)(vii). 

1. Programs in which registrants agree to make donations to one or more 

charitable institutions in a director's name, payable by the registrant currently or upon a 

designated event, such as the retirement or death of the director, are charitable awards 

programs or director legacy programs for purposes of the disclosure required by 

paragraph (k)(2)(vii)(G) of this Item. Provide footnote disclosure of the total dollar 

amount payable under the program and other material terms of each such program for 

which tabular disclosure is provided. 

2. Any item reported for a director pursuant to paragraph (k)(2)(vii) of this Item 

that is not a perquisite or personal benefit and whose value exceeds $10,000 must be 

identified and quantified in a footnote to column (g). All items of compensation are 

required to be included in the Director Compensation Table without regard to whether 

such items are required to be identified other than as specifically noted in this Item. 

3. Perquisites and personal benefits may be excluded as long as the total value of 

all perquisites and personal benefits for a director is less than $10,000. Ifthe total value 
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of all perquisites and personal benefits is $10,000 or more for any director, then each 

perquisite or personal benefit, regardless of its amount, must be identified by type. If 

perquisites and personal benefits are required to be reported for a director pursuant to this 

rule, then each perquisite or personal benefit that exceeds the greater of $25,000 or 10% 

of the total amount of perquisites and personal benefits for that director must be 

quantified and disclosed in a footnote. Perquisites and other personal benefits shall be 

valued on the basis of the aggregate incremental cost to the registrant. With respect to 

the perquisite or other personal benefit for which footnote quantification is required, the 

registrant shall describe in the footnote its methodology for computing the aggregate 

incremental cost. Reimbursements of taxes owed with respect to perquisites or other 

personal benefits must be included in column (g) and are subject to separate 

quantification and identification as tax reimbursements (paragraph (k)(2)(vii)(B) of this 

Item) even if the associated perquisites or other personal benefits are not required to be 

included because the total amount of all perquisites or personal benefits for an individual 

director is less than $10,000 or are required to be identified but are not required to be 

separately quantified. 

(viii) The dollar value of total compensation for the covered fiscal year (column 

(h)). With respect to each director, disclose the sum of all amounts reported in columns 

(b) through (g). 

Instruction to Item 402(k)(2). 

Two or more directors may be grouped in a single row in the Table if all elements 

of their compensation are identical. The names of the directors for whom disclosure is 

presented on a group basis should be clear from the Table. 
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(3) Narrative to director compensation table. 

Provide a narrative description of any material factors necessary to an 

understanding of the director compensation disclosed in this Table. While material 

factors will vary depending upon the facts , examples of such factors may include, in 

given cases, among other things: 

(i) A description of standard compensation arrangements (such as fees for 

retainer, committee service, service as chairman of the board or a committee, and meeting 

attendance); and 

(ii) Whether any director has a different compensation arrangement, identifying 

that director and describing the tenns of that arrangement. 

Instruction to Item 402(k). 

In addition to the Instructions to paragraph (k)(2)(vii) of this Item, the following 

apply equally to paragraph (k) of this Item: Instructions 2 and 4 to paragraph (c) of this 

Item; Instructions to paragraphs (c)(2)(iii) and (iv) ofthis Item; Instructions to paragraphs 

(c)(2)(v) and (vi) of this Item; Instructions to paragraph (c)(2)(vii) of this Item; and 

Instructions to paragraph (c)(2)(viii) of this Item. These Instructions apply to the 

columns in the Director Compensation Table that are analogous to the columns in the 

Summary Compensation Table to which they refer and to disclosures under paragraph (k) 

of this Item that correspond to analogous disclosures provided for in paragraph (c) of this 

Item to which they refer. 

Instruction to Item 402. Specify the applicable fiscal year in the title to each table 

required under this Item which calls for disclosure as of or for a completed fiscal year. 

14. Amend §229.403 by revising paragraph (b) to read as follows: 
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• §229.403 (Item 403) Security ownership of certain beneficial owners and 
management. 

* * * * * 

(b) Security ownership of management. Furnish the following information, as of 

the most recent practicable date, in substantially the tabular form indicated, as to each 

class of equity securities of the registrant or any of its parents or subsidiaries, including 

directors ' qualifying shares, beneficially owned by all directors and nominees, naming 

them, each of the named executive officers as defined in Item 402(a)(3) (§229.402(a)(3)), 

and directors and executive officers of the registrant as a group, without naming them. 

Show in column (3) the total number of shares beneficially owned and in column ( 4) the 

percent of the class so owned. Of the number of shares shown in column (3 ), indicate, by 

footnote or otherwise, the amount of shares that are pledged as security and the amount of 

shares with respect to which such persons have the right to acquire beneficial ownership 

as specified in §240.13d-3(d)(l) ofthis chapter. 

(1) Title of Class (2) Name of (3) Amount and (4) Percent of Class 

15. 

§229.404 

Beneficial Owner Nature of Beneficial 
Ownership 

* * * * * 

Revise §229.404 to read as follows: 

(Item 404) Transactions with related persons, promoters and certain 
control persons. 

(a) Transactions with related persons. Describe any transaction, since the 

beginning of the registrant's last fiscal year, or any currently proposed transaction, in 

which the registrant was or is to be a participant and the amount involved exceeds 
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---- -----------------------------------------------

• $120,000, and in which any related person had or will have a direct or indirect material 

interest. Disclose the following information regarding the transaction: 

(1) The name of the related person and the basis on which the person is a related 

person. 

(2) The related person' s interest in the transaction with the registrant, including 

the related person 's position(s) or relationship(s) with, or ownership in, a firm , 

corporation, or other entity that is a party to, or has an interest in , the transaction. 

(3) The approximate dollar value of the amount involved in the transaction. 

(4) The approximate dollar value of the amount of the related person 's interest in 

the transaction, which shall be computed without regard to the amount of profit or loss. 

(5) In the case of indebtedness, disclosure ofthe amount involved in the 

transaction shall include the largest aggregate amount of principal outstanding during the 

period for which disclosure is provided, the amount thereof outstanding as of the latest 

practicable date, the amount of principal paid during the periods for which disclosure is 

provided, the amount of interest paid during the period for which di sclosure is provided, 

and the rate or amount of interest payable on the indebtedness. 

(6) Any other information regarding the transaction or the related person in the 

context of the transaction that is material to investors in light of the circumstances of the 

particular transaction. 

Instructions to Item 404(a). 

1. For the purposes of paragraph (a) of this Item, the term related person means: 

a. Any person who was in any of the following categories at any time during the 

specified period for which disclosure under paragraph (a) of this Item is required: 
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• i. Any director or executive officer of the registrant; 

ii. Any nominee for director, when the information called for by paragraph (a) of 

this Item is being presented in a proxy or information statement relating to the election of 

that nominee for director; or 

iii . Any immediate family member of a director or executive officer of the 

registrant, or of any nominee for director when the information called for by paragraph 

(a) of this Item is being presented in a proxy or information statement relating to the 

election of that nominee for director, which means any child, stepchild, parent, 

stepparent, spouse, sibling, mother-in- law, father-in-law, son-in-law, daughter-in-law, 

brother-in-law, or sister-in-law of such director, executive officer or nominee for director, 

and any person (other than a tenant or employee) sharing the household of such director, 

executive officer or nominee for director; and 

b. Any person who was in any ofthe following categories when a transaction in 

which such person had a direct or indirect material interest occurred or existed : 

i. A security holder covered by Item 403(a) (§229.403(a)); or 

ii . Any immediate family member of any such security holder, which means any 

child, stepchild, parent, stepparent, spouse, sibling, mother-in-law, father-in-law, son-in­

law, daughter-in-law, brother-in-law, or sister-in-law of such security holder, and any 

person (other than a tenant or employee) sharing the household of such security holder. 

2. For purposes of paragraph (a) of this Item, a transaction includes, but is not 

limited to, any financial transaction, arrangement or relationship (including any 

indebtedness or guarantee of indebtedness) or any series of similar transactions, 

arrangements or relationships. 
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3. The amount involved in the transaction shall be computed by determining the 

dollar value of the amount involved in the transaction in question, which shall include: 

a. In the case of any lease or other transaction providing for periodic payments or 

installments, the aggregate amount of all periodic payments or installments due on or 

after the beginning of the registrant's last fiscal year, including any required or optional 

payments due during or at the conclusion of the lease or other transaction providing for 

periodic payments or installments; and 

b. In the case of indebtedness, the largest aggregate amount of all indebtedness 

outstanding at any time since the beginning of the registrant ' s last fiscal year and all 

amounts of interest payable on it during the last fiscal year. 

4. In the case of a transaction involving indebtedness: 

a. The following items of indebtedness may be excluded from the calculation of 

the amount of indebtedness and need not be disclosed: amounts due from the related 

person for purchases of goods and services subject to usual trade terms, for ordinary 

business travel and expense payments and for other transactions in the ordinary course of 

business; 

b. Disclosure need not be provided of any indebtedness transaction for the related 

persons specified in Instruction l.b. to paragraph (a) ofthis Item; and 

c. If the lender is a bank, savings and loan association, or broker-dealer extending 

credit under Federal Reserve Regulation T (12 CFR part 220) and the loans are not 

disclosed as nonaccrual, past due, restructured or potential problems (see Item III. C. I. 

and 2. oflndustry Guide 3, Statistical Disclosure by Bank Holding Companies (17 CFR 
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229.802(c))), disclosure under paragraph (a) ofthis Item may consist of a statement, if 

such is the case, that the loans to such persons: 

i. Were made in the ordinary course ofbusiness; 

ii . Were made on substantially the same terms, including interest rates and 

collateral , as those prevailing at the time for comparable loans with persons not related to 

the lender; and 

iii. Did not involve more than the normal risk of collectibility or present other 

unfavorable features. 

5.a. Disclosure of an employment relationship or transaction involving an 

executive officer and any related compensation solely resulting from that employment 

relationship or transaction need not be provided pursuant to paragraph (a) of thi s Item if: 

i. The compensation arising from the relationship or transaction is reported 

pursuant to Item 402 (§229.402); or 

ii. The executive officer is not an immediate family member (as specified in 

Instruction 1 to paragraph (a) of this Item) and such compensation would have been 

reported under Item 402 (§229.402) as compensation earned for services to the registrant 

if the executive officer was a named executive officer as that term is defined in Item 

402(a)(3) (§229.402(a)(3)), and such compensation had been approved, or recommended 

to the board of directors of the registrant for approval, by the compensation comrni ttee of 

the board of directors (or group of independent directors performing a similar function) 

of the registrant. 
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• b. Disclosure of compensation to a director need not be provided pursuant to 

paragraph (a) of this Item if the compensation is reported pursuant to Item 402(k) 

( §229 .402(k) ). 

6. A person who has a position or relationship with a fim1 , corporation, or other 

entity that engages in a transaction with the registrant shall not be deemed to have an 

indirect material interest within the meaning of paragraph (a) of this Item where: 

a. The interest arises only: 

i. From such person 's position as a director of another corporation or 

organization that is a party to the transaction; or 

ii. From the direct or indirect ownership by such person and all other persons 

specified in Instruction 1 to paragraph (a) of this Item, in the aggregate, of less than a ten 

percent equity interest in another person (other than a partnership) which is a party to the 

transaction; or 

iii. From both such position and ownership; or 

b. The interest arises only from such person ' s position as a limited partner in a 

partnership in which the person and all other persons specified in Instruction 1 to 

paragraph (a) of this Item, have an interest ofless than ten percent, and the person is not a 

general partner of and does not hold another position in the partnership. 

7. Disclosure need not be provided pursuant to paragraph (a) of this Item if: 

a. The transaction is one where the rates or charges involved in the transaction 

are determined by competitive bids, or the transaction involves the rendering of services 

as a common or contract carrier, or public utility, at rates or charges fixed in conformity 

with law or governmental authority; 
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b. The transaction involves services as a bank depositary of funds , transfer agent, 

registrar, trustee under a trust indenture, or similar services; or 

c. The interest of the related person arises solely from the ownership of a class of 

equity securities of the registrant and all holders of that class of equity securities of the 

registrant received the same benefit on a pro rata basis. 

(b) Review, approval or ratification of transactions with related persons. 

(1) Describe the registrant's policies and procedures for the review, approval, or 

ratification of any transaction required to be reported under paragraph (a) of this 

Item. While the material features of such policies and procedures will vary depending on 

the particular circumstances, examples of such features may include, in given cases, 

among other things: 

(i) The types of transactions that are covered by such policies and procedures; 

(ii) The standards to be applied pursuant to such policies and procedures; 

(iii) The persons or groups of persons on the board of directors or otherwise who 

are responsible for applying such policies and procedures; and 

(iv) A statement of whether such policies and procedures are in writing and, if 

not, how such policies and procedures are evidenced. 

(2) Identify any transaction required to be reported under paragraph (a) of this 

Item since the beginning of the registrant's last fiscal year where such policies and 

procedures did not require review, approval or ratification or where such policies and 

procedures were not followed. 
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Instruction to Item 404(b). 

Disclosure need not be provided pursuant to this paragraph regarding any 

transaction that occurred at a time before the related person became one of the 

enumerated persons in Instruction l.a.i., ii. , or iii. to Item 404(a) if such transaction did 

not continue after the related person became one of the enumerated persons in Instruction 

l.a.i. , ii. , or iii . to Item 404(a). 

(c) Promoters and certain control persons. 

(I) Registrants that are filing a registration statement on Form S-1 or Form SB-2 

under the Securities Act (§239.11 or §239.1 0 of this chapter) or on Form 10 or Form 10-

SB under the Exchange Act (§249.210 or §249.210b ofthis chapter) and that had a 

promoter at any time during the past five fiscal years shall: 

(i) State the names ofthe promoter(s), the nature and amount of anything ofvalue 

(including money, property, contracts, options or rights of any kind) received or to be 

received by each promoter, directly or indirectly, from the registrant and the nature and 

amount of any assets, services or other consideration therefore received or to be received 

by the registrant; and 

(ii) As to any assets acquired or to be acquired by the registrant from a promoter, 

state the amount at which the assets were acquired or are to be acquired and the principle 

followed or to be followed in determining such amount, and identify the persons making 

the determination and their relationship, if any, with the registrant or any promoter. If the 

assets were acquired by the promoter within two years prior to their transfer to the 

registrant, also state the cost thereof to the promoter. 
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(2) Registrants shall provide the disclosure required by paragraphs (c)( 1 )(i) and 

(c)( 1 )(ii) of this Item as to any person who acquired control of a registrant that is a shell 

company, or any person that is part of a group, consisting of two or more persons that 

agree to act together for the purpose of acquiring, holding, voting or disposing of equity 

securities of a registrant, that acquired control of a registrant that is a shell company. For 

purposes of this Item, shell company has the same meaning as in Rule 405 under the 

Securities Act (17 CFR 230.405) and Rule 12b-2 under the Exchange Act (17 CFR 

240.12b-2). 

Instructions to Item 404. 

1. If the information called for by this Item is being presented in a registration 

statement filed pursuant to the Securities Act or the Exchange Act, information shall be 

given for the periods specified in the Item and, in addition, for the two fiscal years 

preceding the registrant 's last fiscal year, unless the information is being incorporated by 

reference into a registration statement on Fonn S-4 (17 CFR 239.25), in which case, 

information shall be given for the periods specified in the Item. 

2. A foreign private issuer will be deemed to comply with this Item if it provides 

the information required by Item 7.B. of Form 20-F (17 CFR 249.220f) with more 

detailed information provided if otherwise made publicly available or required to be 

disclosed by the issuer' s home jurisdiction or a market in which its securities are listed or 

traded. 

16. 

§229.407 

Add §229.407 to read as follows: 

(Item 407) Corporate governance. 
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(a) Director independence. Identify each director and, when the disclosure called 

for by this paragraph is being presented in a proxy or information statement relating to 

the election of directors, each nominee for director, that is independent under the 

independence standards applicable to the registrant under paragraph (a)(l) of this Item. 

In addition, if such independence standards contain independence requirements for 

committees of the board of directors, identify each director that is a member of the 

compensation, nominating or audit committee that is not independent under such 

committee independence standards. If the registrant does not have a separately 

designated audit, nominating or compensation committee or committee performing 

similar functions , the registrant must provide the disclosure of directors that are not 

independent with respect to all members of the board of directors applying such 

committee independence standards. 

(1) In determining whether or not the director or nominee for director is 

independent for the purposes of paragraph (a) of this Item, the registrant shall use the 

applicable definition of independence, as follows: 

(i) If the registrant is a listed issuer whose securities are listed on a national 

securities exchange or in an inter-dealer quotation system which has requirements that a 

majority of the board of directors be independent, the registrant's definition of 

independence that it uses for determining if a majority of the board of directors is 

independent in compliance with the listing standards applicable to the registrant. When 

determining whether the members of a committee of the board of directors are 

independent, the registrant's definition of independence that it uses for determining if the 

members of that specific committee are independent in compliance with the 
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independence standards applicable for the members of the specific committee in the 

listing standards of the national securities exchange or inter-dealer quotation system that 

the registrant uses for determining if a majority of the board of directors are independent. 

If the registrant does not have independence standards for a committee, the independence 

standards for that specific committee in the listing standards of the national securities 

exchange or inter-dealer quotation system that the registrant uses for determining if a 

majority of the board of directors are independent. 

(ii) If the registrant is not a listed issuer, a definition of independence of a 

national securities exchange or of an inter-dealer quotation system which has 

requirements that a majority of the board of directors be independent, and state which 

definition is used. Whatever such definition the registrant chooses, it must use the same 

definition with respect to all directors and nominees for director. When determining 

whether the members of a specific committee of the board of directors are independent, if 

the national securities exchange or national securities association whose standards are 

used has independence standards for the members of a specific committee, use those 

committee specific standards. 

(iii) If the information called for by paragraph (a) of this Item is being presented 

in a registration statement on Form S-1 (§239.11 of this chapter) or Form SB-2 (§239.10 

of this chapter) under the Securities Act or on a Form 10 (§249.210 of this chapter) or 

Form 10-SB (§249.210b of this chapter) under the Exchange Act where the registrant has 

applied for listing with a national securities exchange or in an inter-dealer quotation 

system which has requirements that a majority of the board of directors be independent, 

the definition of independence that the registrant uses for determining if a majority of the 
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board of directors is independent, and the definition of independence that the registrant 

uses for detennining if members of the specific committee of the board of directors are 

independent, that is in compliance with the independence listing standards of the national 

securities exchange or inter-dealer quotation system on which it has applied for listing, or 

if the registrant has not adopted such definitions, the independence standards for 

determining if the majority of the board of directors is independent and if members of the 

committee of the board of directors are independent of that national securities exchange 

or inter-dealer quotation system. 

(2) If the registrant uses its own definitions for determining whether its directors 

and nominees for director, and members of specific committees of the board of directors, 

are independent, disclose whether these definitions are available to security holders on 

the registrant ' s Web site. If so, provide the registrant ' s Web site address. If not, include 

a copy of these policies in an appendix to the registrant's proxy statement or information 

statement that is provided to security holders at least once every three fiscal years or if 

the policies have been materially amended since the beginning of the registrant ' s last 

fiscal year. If a current copy of the policies is not available to security holders on the 

registrant's Web site, and is not included as an appendix to the registrant ' s proxy 

statement or information statement, identify the most recent fiscal year in which the 

policies were so included in satisfaction of this requirement. 

(3) For each director and nominee for director that is identified as independent, 

describe, by specific category or type, any transactions, relationships or arrangements not 

disclosed pursuant to Item 404(a) (§229.404(a)), or for investment companies, Item 22(b) 

of Schedule 14A (§240.14a-101 ofthis chapter), that were considered by the board of 
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directors under the applicable independence definitions in determining that the director is 

independent. 

Instructions to Item 407(a). 

1. If the registrant is a listed issuer whose securities are listed on a national 

securities exchange or in an inter-dealer quotation system which has requirements that a 

majority of the board of directors be independent, and also has exemptions to those 

requirements (for independence of a majority of the board of directors or committee 

member independence) upon which the registrant relied, disclose the exemption relied 

upon and explain the basis for the registrant 's conclusion that such exemption is 

applicable. The same disclosure should be provided if the registrant is not a listed issuer 

and the national securities exchange or inter-dealer quotation system selected by the 

registrant has exemptions that are applicable to the registrant. Any national securities 

exchange or inter-dealer quotation system which has requirements that at least 50 percent 

of the members of a small business issuer's board of directors must be independent shall 

be considered a national securities exchange or inter-dealer quotation system which has 

requirements that a majority of the board of directors be independent for the purposes of 

the disclosure required by paragraph (a) of this Item. 

2. Registrants shall provide the disclosure required by paragraph (a) of this Item 

for any person who served as a director during any part of the last completed fiscal year, 

except that no information called for by paragraph (a) of this Item need be given in a 

registration statement filed at a time when the registrant is not subject to the reporting 

requirements of section 13(a) or 15(d) ofthe Exchange Act (15 U.S.C. 78m(a) or 78Q(d)) 
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respecting any director who is no longer a director at the time of effectiveness of the 

registration statement. 

3. The description of the specific categories or types of transactions, relationships 

or arrangements required by paragraph (a)(3) of this Item must be provided in such detail 

as is necessary to fully describe the nature of the transactions, relationships or 

arrangements. 

(b) Board meetings and committees; annual meeting attendance. 

(1) State the total number of meetings of the board of directors (including 

regularly scheduled and special meetings) which were held during the last full fiscal year. 

Name each incumbent director who during the last full fiscal year attended fewer than 75 

percent of the aggregate of: 

(i) The total number of meetings of the board of directors (held during the period 

for which he has been a director); and 

(ii) The total number of meetings held by all committees of the board on which 

he served (during the periods that he served). 

(2) Describe the registrant's policy, if any, with regard to board members ' 

attendance at annual meetings of security holders and state the number of board members 

who attended the prior year's annual meeting. 

Instruction to Item 407(b)(2). 

In lieu of providing the information required by paragraph (b )(2) of this Item in 

the proxy statement, the registrant may instead provide the registrant's Web site address 

where such information appears. 
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(3) State whether or not the registrant has standing audit, nominating and 

compensation committees of the board of directors, or committees performing similar 

functions. If the registrant has such committees, however designated, identify each 

committee member, state the number of committee meetings held by each such 

committee during the last fiscal year and describe briefly the functions performed by each 

such committee. Such disclosure need not be provided to the extent it is duplicative of 

disclosure provided in accordance with paragraph (c), (d) or (e) of this Item. 

(c) N aminating committee. ( 1) If the registrant does not have a standing 

nominating committee or committee performing similar functions, state the basis for the 

view of the board of directors that it is appropriate for the registrant not to have such a 

committee and identify each director who participates in the consideration of director 

nommees. 

(2) Provide the following information regarding the registrant's director 

nomination process: 

(i) State whether or not the nominating committee has a charter. If the 

nominating committee has a charter, provide the disclosure required by Instruction 2 to 

this Item regarding the nominating committee charter; 

(ii) If the nominating committee has a policy with regard to the consideration of 

any director candidates recommended by security holders, provide a description of the 

material elements of that policy, which shall include, but need not be limited to, a 

statement as to whether the committee will consider director candidates recommended by 

security holders; 
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(iii) If the nominating committee does not have a policy with regard to the 

consideration of any director candidates recommended by security holders, state that fact 

and state the basis for the view of the board of directors that it is appropriate for the 

registrant not to have such a policy; 

(iv) If the nominating committee will consider candidates recommended by 

security holders, describe the procedures to be followed by security holders in submitting 

such recommendations; 

(v) Describe any specific minimum qualifications that the nominating committee 

believes must be met by a nominating committee-recommended nominee for a position 

on the registrant ' s board of directors, and describe any specific qualities or skills that the 

nominating committee believes are necessary for one or more of the registrant's directors 

to possess; 

(vi) Describe the nominating committee's process for identifying and evaluating 

nominees for director, including nominees recommended by security holders, and any 

differences in the manner in which the nominating committee evaluates nominees for 

director based on whether the nominee is recommended by a security holder; 

(vii) With regard to each nominee approved by the nominating committee for 

inclusion on the registrant's proxy card (other than nominees who are executive officers 

or who are directors standing for re-election), state which one or more of the following 

categories of persons or entities recommended that nominee: security holder, non­

management director, chief executive officer, other executive officer, third-party search 

firm, or other specified source. With regard to each such nominee approved by a 

nominating committee of an investment company, state which one or more of the 
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following additional categories of persons or entities recommended that nominee: 

security holder, director, chief executive officer, other executive officer, or employee of 

the investment company' s investment adviser, principal underwriter, or any affiliated 

person of the investment adviser or principal underwriter; 

(viii) If the registrant pays a fee to any third party or parties to identify or 

evaluate or assist in identifying or evaluating potential nominees, disclose the function 

performed by each such third party; and 

(ix) If the registrant's nominating committee received, by a date not later than the 

I 20th calendar day before the date of the registrant ' s proxy statement released to security 

holders in connection with the previous year's annual meeting, a recommended nominee 

from a security holder that beneficially owned more than 5% of the registrant ' s voting 

common stock for at least one year as of the date the recommendation was made, 

or from a group of security holders that beneficially owned, in the aggregate, more than 

5% of the registrant's voting common stock, with each of the securities used to calculate 

that ownership held for at least one year as of the date the recommendation was made, 

identify the candidate and the security holder or security holder group that recommended 

the candidate and disclose whether the nominating committee chose to nominate the 

candidate, provided, however, that no such identification or disclosure is required 

without the written consent of both the security holder or security holder group and the 

candidate to be so identified. 

Instructions to Item 407(c)(2)(ix). 

1. For purposes of paragraph (c)(2)(ix) ofthis Item, the percentage of securities 

held by a nominating security holder may be determined using information set forth in 
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the registrant's most recent quarterly or annual report, and any current report subsequent 

thereto, filed with the Commission pursuant to the Exchange Act (or, in the case of a 

registrant that is an investment company registered under the Investment Company Act of 

1940, the registrant' s most recent report on Form N-CSR (§§249.331 and 274.128 of this 

chapter)), unless the party relying on such report knows or has reason to believe that the 

information contained therein is inaccurate. 

2. For purposes of the registrant's obligation to provide the disclosure specified 

in paragraph (c)(2)(ix) of this Item, where the date of the annual meeting has been 

changed by more than 30 days from the date of the previous year ' s meeting, the 

obligation under that Item will arise where the registrant receives the security holder 

recommendation a reasonable time before the registrant begins to print and mail its proxy 

materials. 

3. For purposes of paragraph (c)(2)(ix) of this Item, the percentage of securities 

held by a recommending security holder, as well as the holding period of those securities, 

may be determined by the registrant if the security holder is the registered holder of the 

securities. If the security holder is not the registered owner of the securities, he or she 

can submit one of the following to the registrant to evidence the required ownership 

percentage and holding period: 

a. A written statement from the "record" holder of the securities (usually a broker 

or bank) verifying that, at the time the security holder made the recommendation, he or 

she had held the required securities for at least one year; or 

b. If the security holder has filed a Schedule 13D (§240.13d-1 01 of this chapter), 

Schedule 13G (§240.13d-102 ofthis chapter), Form 3 (§249.103 ofthis chapter), Form 4 
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(§249.1 04 of this chapter), and/or Form 5 (§249.1 05 of this chapter), or amendments to 

those documents or updated forms, reflecting ownership of the securities as of or before 

the date of the recommendation, a copy of the schedule and/or form, and any subsequent 

amendments reporting a change in ownership level, as well as a written statement that the 

security holder continuously held the securities for the one-year period as of the date of 

the recommendation. 

4. For purposes of the registrant ' s obligation to provide the disclosure specified 

in paragraph (c)(2)(ix) of this Item, the security holder or group must have provided to 

the registrant, at the time of the recommendation, the written consent of all parties to be 

identified and, where the security holder or group members are not registered holders, 

proof that the security holder or group satisfied the required ownership percentage and 

holding period as of the date of the recommendation. 

Instruction to Item 407(c)(2). 

For purposes of paragraph (c)(2) of this Item, the term nominating committee 

refers not only to nominating committees and committees performing similar functions, 

but also to groups of directors fulfilling the role of a nominating committee, including the 

entire board of directors. 

(3) Describe any material changes to the procedures by which security holders 

may recommend nominees to the registrant's board of directors, where those changes 

were implemented after the registrant last provided disclosure in response to the 

requirements of paragraph (c)(2)(iv) of this Item, or paragraph (c)(3) of this Item. 
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Instructions to Item 407(c)(3). 

1. The di sclosure required in paragraph (c)(3) of this Item need only be provided 

in a registrant ' s quarterly or annual reports. 

2. For purposes of paragraph (c)(3) of this Item, adoption of procedures by which 

security holders may recommend nominees to the registrant's board of directors, where 

the registrant's most recent disclosure in response to the requirements of paragraph 

(c)(2)(iv) of this Item, or paragraph (c)(3) of this Item, indicated that the registrant did 

not have in place such procedures, will constitute a material change. 

(d) Audit committee. 

(1) State whether or not the audit committee has a charter. If the audit committee 

has a charter, provide the disclosure required by Instruction 2 to this Item regarding the 

audit committee charter. 

(2) If a listed issuer's board of directors determines, in accordance with the 

listing standards applicable to the issuer, to appoint a director to the audit committee who 

is not independent (apart from the requirements in §240.10A-3 ofthis chapter), including 

as a result of exceptional or limited or similar circumstances, disclose the nature of the 

relationship that makes that individual not independent and the reasons for the board of 

directors ' determination. 

(3)(i) The audit committee must state whether: 

(A) The audit committee has reviewed and discussed the audited financial 

statements with management; 

(B) The audit committee has discussed with the independent auditors the matters 

required to be discussed by the statement on Auditing Standards No. 61 , as amended 
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(AICPA, Professional Standards, Vol. 1. AU section 380),1" as adopted by the Public 

Company Accounting Oversight Board in Rule 3200T; 

(C) The audit committee has received the written disclosures and the letter from 

the independent accountants required by Independence Standards Board Standard No. 1 

(Independence Standards Board Standard No. 1, Independence Discussions 

with Audit Committees),t as adopted by the Public Company Accounting Oversight 

Board in Rule 3600T, and has discussed with the independent accountant the independent 

accountant ' s independence; and 

(D) Based on the review and discussions referred to in paragraphs (d)(3)(i)(A) 

through (d)(3)(i)(C) of this Item, the audit committee recommended to the board of 

directors that the audited financial statements be included in the company' s annual report 

on Form 1 0-K (17 CFR 249.3 I 0) (or, for closed-end investment companies .registered 

under the Investment Company Act of I 940 (15 U.S.C. 80a-1 et seq.), the annual report 

to shareholders required by section 30(e) of the Investment Company Act of I 940 (15 

U.S.C. 80a-29(e)) and Rule 30d-I (17 CFR 270.30d-1) thereunder) for the last fiscal year 

for filing with the Commission. 

(ii) The name of each member of the company's audit committee (or, in the 

absence of an audit committee, the board committee performing equivalent functions or 

the entire board of directors) must appear below the disclosure required by paragraph 

( d)(3)(i) of this Item. 

Available at www. pcaobus.org/standards/interim _standards/ auditing_ standards/index_ au.asp?series= 
300&section=300. 

Available at www.pcaobus .org/Standards/Interim _Standards/Independence_ Standards/ISB l .pdf. 
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(4)(i) If the registrant meets the following requirements, provide the disclosure in 

paragraph (d)( 4 )(ii) of this Item: 

(A) The registrant is a listed issuer, as defined in §240.1 OA-3 of this chapter; 

(B) The registrant is filing either an annual report on Form 1 0-K or 1 0-KSB (17 

CFR 249.310 or 17 CFR 249.31 Ob ), or a proxy statement or information statement 

pursuant to the Exchange Act (15 U.S.C. 78a et seq.) if action is to be taken with respect 

to the election of directors; and 

(C) The registrant is neither: 

(l) A subsidiary of another li sted issuer that is relying on the exemption in 

§240.10A-3(c)(2) ofthis chapter; nor 

(2.) Relying on any of the exemptions in §240.10A-3(c)(4) through (c)(7) of this 

chapter. 

(ii)(A) State whether or not the registrant has a separately-designated standing 

audit committee established in accordance with section 3(a)(58)(A) of the Exchange Act 

(15 U.S.C. 78c(a)(58)(A)), or a committee performing similar functions. If the registrant 

has such a committee, however designated, identify each committee member. If the 

entire board of directors is acting as the registrant's audit committee as specified in 

section 3(a)(58)(B) of the Exchange Act (15 U.S .C. 78c(a)(58)(B)), so state. 

(B) If applicable, provide the disclosure required by §240.1 OA-3( d) of this 

chapter regarding an exemption from the listing standards for audit committees. 

(5) Audit committee financial expert. 

(i)(A) Disclose that the registrant's board of directors has determined that the 

registrant either: 
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(l) Has at least one audit committee financial expert serving on its audit 

committee; or 

G) Does not have an audit committee financial expert serving on its audit 

committee. 

(B) If the registrant provides the disclosure required by paragraph ( d)(5)(i)(A)(l) 

of this Item, it must disclose the name of the audit committee financial expert and 

whether that person is independent, as independence for audit committee members is 

defined in the li sting standards applicable to the listed issuer. 

(C) If the registrant provides the disclosure required by paragraph (d)(5)(i)(A)(.2_) 

of this Item, it must explain why it does not have an audit committee financial expert. 

Instruction to Item 407(d)(5)(i) . 

If the registrant's board of directors has determined that the registrant has more 

than one audit committee financial expert serving on its audit committee, the registrant 

may, but is not required to, disclose the names of those additional persons. A registrant 

choosing to identify such persons must indicate whether they are independent pursuant to 

paragraph (d)(5)(i)(B) of this Item. 

(ii) For purposes of this Item, an audit committee financial expert means a person 

who has the following attributes: 

(A) An understanding of generally accepted accounting principles and financial 

statements; 

(B) The ability to assess the general application of such principles in connection 

with the accounting for estimates, accruals and reserves ; 
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(C) Experience preparing, auditing, analyzing or evaluating financial statements 

that present a breadth and level of complexity of accounting issues that are generally 

comparable to the breadth and complexity of issues that can reasonably be expected to be 

raised by the registrant's financial statements, or experience actively supervising one or 

more persons engaged in such activities; 

(D) An understanding of internal control over financial reporting; and 

(E) An understanding of audit committee functions. 

(iii) A person shall have acquired such attributes through: 

(A) Education and experience as a principal financial officer, principal 

accounting officer, controller, public accountant or auditor or experience in one or more 

positions that involve the performance of similar functions; 

(B) Experience actively supervising a principal financial officer, principal 

accounting officer, controller, public accountant, auditor or person performing similar 

functions ; 

(C) Experience overseeing or assessing the performance of companies or public 

accountants with respect to the preparation, auditing or evaluation of financial statements; 

or 

(D) Other relevant experience. 

(iv) Safe harbor. 

(A) A person who is determined to be an audit committee financial expert will 

not be deemed an expert for any purpose, including without limitation for purposes of 

section 11 of the Securities Act (15 U.S.C. 77k), as a result ofbeing designated or 

identified as an audit committee financial expert pursuant to this Item 407. 
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(B) The designation or identification of a person as an audit committee financial 

expert pursuant to this Item 407 does not impose on such person any duties, obligations 

or liability that are greater than the duties, obligations and liability imposed on such 

person as a member of the audit committee and board of directors in the absence of such 

designation or identification. 

(C) The designation or identification of a person as an audit committee financial 

expert pursuant to this Item does not affect the duties, obligations or liability of any other 

member of the audit committee or board of directors. 

Instructions to Item 407(d)(5). 

1. The disclosure under paragraph (d)(5) of this Item is required only in a 

registrant ' s annual report . The registrant need not provide the disclosure required by 

paragraph (d)(5) of this Item in a proxy or information statement unless that registrant is 

electing to incorporate this information by reference from the proxy or information 

statement into its annual report pursuant to General Instruction G(3) to Form 1 0-K (17 

CFR 249.31 0). 

2. If a person qualifies as an audit committee financial expert by means of having 

held a position described in paragraph ( d)(5)(iii)(D) of this Item, the registrant shall 

provide a brief listing ofthat person' s relevant experience. Such disclosure may be made 

by reference to disclosures required under Item 401(e) (§229.401(e)). 

3. In the case of a foreign private issuer with a two-tier board of directors, for 

purposes of paragraph (d)( 5) of this Item, the term board of directors means the 

supervisory or non-management board. In the case of a foreign private issuer meeting the 

requirements of §240.10A-3(c)(3) of this chapter, for purposes of paragraph (d)(5) of this 
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Item, the term board of directors means the issuer's board of auditors (or similar body) or 

statutory auditors, as applicable. Also, in the case of a foreign private issuer, the tenn 

generally accepted accounting principles in paragraph (d)(5)(ii)(A) of this Item means the 

body of generally accepted accounting principles used by that issuer in its primary 

financial statements filed with the Commission. 

4. A registrant that is an Asset-Backed Issuer (as defined in §229.1101) is not 

required to disclose the information required by paragraph (d)(5) of this Item. 

Instructions to Item 407(d). 

1. The information required by paragraphs (d)(1)- (3) of this Item shall not be 

deemed to be "soliciting material," or to be "filed" with the Commission or subject to 

Regulation 14A or 14C (17 CFR 240.14a-1 through 240.14b-2 or 240.1 4c-1 through 

240.14c-1 01 ), other than as provided in this Item, or to the liabilities of section 18 of the 

Exchange Act (15 U.S .C. 78r), except to the extent that the registrant specifically 

requests that the information be treated as soliciting material or specifically incorporates 

it by reference into a document filed under the Securities Act or the Exchange Act. Such 

information will not be deemed to be incorporated by reference into any filing under the 

Securities Act or the Exchange Act, except to the extent that the registrant specifically 

incorporates it by reference. 

2. The disclosure required by paragraphs (d)(1)- (3) of this Item need only be 

provided one time during any fiscal year. 

3. The disclosure required by paragraph (d)(3) of this Item need not be provided 

in any filings other than a registrant ' s proxy or information statement relating to an 

annual meeting of security holders at which directors are to be elected (or special meeting 
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or written consents in lieu of such meeting). 

(e) Compensation committee. 

(I) If the registrant does not have a standing compensation committee or 

committee performing similar functions, state the basis for the view of the board of 

directors that it is appropriate for the registrant not to have such a committee and identify 

each director who participates in the consideration of executive officer and director 

compensation. 

(2) State whether or not the compensation committee has a charter. If the 

compensation committee has a charter, provide the disclosure required by Instruction 2 to 

thi s Item regarding the compensation committee charter. 

(3) Provide a narrative description of the registrant' s processes and procedures 

for the consideration and determination of executive and director compensation, 

including: 

(i)(A) The scope of authority of the compensation committee (or persons 

performing the equivalent functions); and 

(B) The extent to which the compensation committee (or persons performing the 

equivalent functions) may delegate any authority described in paragraph (e)(3)(i)(A) of 

thi s Item to other persons, specifying what authority may be so delegated and to whom; 

(ii) Any role of executive officers in determining or recommending the amount or 

form of executive and director compensation; and 

(iii) Any role of compensation consultants in determining or recommending the 

amount or form of executive and director compensation, identifying such consultants, 

stating whether such consultants are engaged directly by the compensation committee (or 
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persons performing the equivalent functions) or any other person, describing the nature 

and scope of their assignment, and the material elements of the instructions or directions 

given to the consultants with respect to the performance of their duties under the 

engagement. 

(4) Under the caption "Compensation Committee Interlocks and Insider 

Participation": 

(i) Identify each person who served as a member of the compensation committee 

of the registrant' s board of directors (or board committee performing equivalent 

functions) during the last completed fiscal year, indicating each committee member who: 

(A) Was, during the fiscal year, an officer or employee of the registrant; 

(B) Was formerly an officer of the registrant; or 

(C) Had any relationship requiring disclosure by the registrant under any 

paragraph of Item 404 (§229.404). In this event, the disclosure required by Item 404 

(§229.404) shall accompany such identification. 

(ii) If the registrant has no compensation committee (or other board committee 

performing equivalent functions) , the registrant shall identify each officer and employee 

of the registrant, and any former officer of the registrant, who, during the last completed 

fiscal year, participated in deliberations of the registrant's board of directors concerning 

executive officer compensation. 

(iii) Describe any of the following relationships that existed during the last 

completed fiscal year: 

(A) An executive officer of the registrant served as a member of the 

compensation committee (or other board committee performing equivalent functions or, 
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in the absence of any such committee, the entire board of directors) of another entity, one 

of whose executive officers served on the compensation committee (or other board 

committee performing equivalent functions or, in the absence of any such committee, the 

entire board of directors) of the registrant; 

(B) An executive officer of the registrant served as a director of another entity, 

one of whose executive officers served on the compensation committee (or other board 

committee performing equivalent ~nctions or, in the absence of any such committee, the 

entire board of directors) of the registrant; and 

(C) An executive officer of the registrant served as a member of the 

compensation committee (or other board committee performing equivalent functions or, 

in the absence of any such committee, the entire board of directors) of another entity, one 

of whose executive officers served as a director of the registrant. 

(iv) Disclosure required under paragraph (e)(4)(iii) of this Item regarding a 

compensation committee member or other director of the registrant who also served as an 

executive officer of another entity shall be accompanied by the disclosure called for by 

Item 404 with respect to that person. 

Instruction to Item 407(e)(4). 

For purposes ofparagraph (e)(4) ofthis Item, the term entity shall not include an 

entity exempt from tax under section 501(c)(3) of the Internal Revenue Code (26 U.S.C. 

501(c)(3)). 

(5) Under the caption "Compensation Committee Report:" 
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(i) The compensation committee (or other board committee performing 

equivalent functions or, in the absence of any such committee, the entire board of 

directors) must state whether: 

(A) The compensation committee has reviewed and discussed the Compensation 

Discussion and Analysis required by Item 402(b) (§229.402(b)) with management; and 

(B) Based on the review and discussions referred to in paragraph (e)(5)(i)(A) of 

this Item, the compensation committee recommended to the board of directors that the 

Compensation Discussion and Analysis be included in the registrant ' s annual report on 

Form 10-K (§249.310 ofthis chapter), proxy statement on Schedule 14A (§240.14a-101 

of this chapter) or information statement on Schedule 14C (§240.14c-1 01 of this chapter). 

(ii) The name of each member of the registrant's compensation committee (or 

other board committee performing equivalent functions or, in the absence of any such 

committee, the entire board of directors) must appear below the disclosure required by 

paragraph (e)(5)(i) of this Item. 

Instructions to Item 407(e)(5). 

1. The information required by paragraph (e)(5) of this Item shall not be deemed 

to be "soliciting material," otto be "filed" with the Commission or subject to Regulation 

14A or 14C (17 CFR 240.14a-l through 240.14b-2 or 240.14c-1 through 240.14c-101), 

other than as provided in this Item, or to the liabilities of section 18 of the Exchange Act 

(15 U.S.C. 78r), except to the extent that the registrant specifically requests that the 

information be treated as soliciting material or specifically incorporates it by reference 

into a document filed under the Securities Act or the Exchange Act. 
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2. The disclosure required by paragraph (e)(5) of this Item need not be provided 

in any filings other than an annual report on Form 10-K (§249.310 ofthis chapter), a 

proxy statement on Schedule 14A (§240.14a-101 of this chapter) or an information 

statement on Schedule 14C (§240.14c-101 ofthis chapter). Such information will not be 

deemed to be incorporated by reference into any filing under the Securities Act or the 

Exchange Act, except to the extent that the registrant specifically incorporates it by 

reference. If the registrant elects to incorporate this information by reference from the 

proxy or information statement into its annual report on Form 1 0-K pursuant to General 

Instruction G(3) to Form 10-K, the disclosure required by paragraph (e)(5) of this Item 

will be deemed furnished in the annual report on Form 1 0-K and will not be deemed 

incorporated by reference into any filing under the Securities Act or the Exchange Act as 

a result as a result of furnishing the disclosure in this manner. 

3. The disclosure required by paragraph (e)(5) of this Item need only be provided 

one time during any fiscal year. 

(f) Shareholder communications. 

(1) State whether or not the registrant's board of directors provides a process for 

security holders to send communications to the board of directors and, if the registrant 

does not have such a process for security holders to send communications to the board of 

directors, state the basis for the view of the board of directors that it is appropriate for the 

registrant not to have such a process. 

(2) If the registrant has a process for security holders to send communications to 

the board of directors: 
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(i) Describe the manner in which security holders can send communications to 

the board and, if applicable, to specified individual directors; and 

(ii) If all security holder communications are not sent directly to board members, 

describe the registrant's process for determining which communications will be relayed 

to board members. 

Instructions to Item 407(f). 

1. In lieu of providing the infonnation required by paragraph (f)(2) of this Item in 

the proxy statement, the registrant may instead provide the registrant ' s Web site address 

where such information appears. 

2. For purposes of the disclosure required by paragraph (f)(2)(ii) of this Item, a 

registrant's process for collecting and organizing security holder communications, as well 

as similar or related activities, need not be disclosed provided that the registrant's process 

is approved by a majority of the independent directors or, in the case of a registrant that is 

an investment company, a majority of the directors who are not "interested persons" of 

the investment company as defined in section 2( a)(19) of the Investment Company Act of 

1940 (15 U.S.C. 80a-2(a)(l9)). 

3. For purposes of this paragraph, communications from an officer or director of 

the registrant will not be viewed as "security holder communications." Communications 

from an employee or agent of the registrant will be viewed as "security holder 

communications" for purposes of this paragraph only if those communications are made 

solely in such employee's or agent's capacity as a security holder. 
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4. For purposes of this paragraph, security holder proposals submitted pursuant to 

§240.14a-8 of this chapter, and communications made in connection with such proposals, 

will not be viewed as "security holder communications." 

Instructions to Item 407. 

1. For purposes of this Item: 

a. Listed issuer means a listed issuer as defined in §240.1 OA-3 of this chapter; 

b. National securities exchange means a national securities exchange registered 

pursuant to section 6(a) ofthe Exchange Act (15 U.S.C. 78f(a)); 

c. Inter-dealer quotation system means an automated inter-dealer quotation 

system of a national securities association registered pursuant to section 15A( a) of the 

Exchange Act (15 U.S.C. 78o-3(a)); and 

d. National securities association means a national securities association 

registered pursuant to section 15A(a) ofthe Exchange Act (15 U.S.C. 78o-3(a)) that has 

been approved by the Commission (as that definition may be modified or supplemented). 

2. With respect to paragraphs (c)(2)(i), (d)(l) and (e)(2) of this Item, disclose 

whether a current copy of the applicable committee charter is available to security 

holders on the registrant ' s Web site, and if so, provide the registrant' s Web site address. 

If a current copy of the charter is not available to security holders on the registrant's Web 

site, include a copy of the charter in an appendix to the registrant ' s proxy or information 

statement that is provided to security holders at least once every three fiscal years, or if 

the charter has been materially amended since the beginning of the registrant's last fiscal 

year. If a current copy of the charter is not available to security holders on the 

registrant ' s Web site, and is not included as an appendix to the registrant's proxy or 
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information statement, identify in which of the prior fiscal years the charter was so 

included in satisfaction of this requirement. 

17. Amend §229.601 to revise paragraph (b )(1 O)(iii)(C)(~) to read as follows: 

§229.601 (Item 601) Exhibits. 

(b)* * * 

(1 0) * * * 

( .. ") * * * 111 

(C) * * * 

* * * * * 

(2) Any compensatory plan, contract or arrangement if the registrant is a foreign 

private issuer that furnishes compensatory information under Item 402(a)(l) 

(§229.402(a)(1)) and the public filing of the plan, contract or arrangement, or portion 

thereof, is not required in the registrant's home country and is not otherwise publicly 

disclosed by the registrant. 

* * * * * 

18. Amend §229 .1107 by revising paragraph (e) to read as follows: 

§229.1107 (Item 1107) Issuing entities. 

* * * * * 

(e) If the issuing entity has executive officers, a board of directors or persons 

performing similar functions, provide the information required by Items 401, 402, 403 

404 and 407(a), (c)(3), (d)(4), (d)(5) and (e)(4) ofRegulation S-K (§§229.401, 229.402, 

229.403 , 229.404 and 229.407(a), (c)(3), (d)(4), (d)(5) and (e)(4)) for the issuing entity. 

* * * * * 
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PART 232- REGULATION S-T- GENERAL RULES AND REGULATIONS 
FOR ELECTRONIC FILINGS 

19. The authority citation for part 232 continues to read in part as follows: 

Authority: 15 U.S.C. 77f, 77g, 77h, 77j , 77s(a), 77sss(a), 78c(b), 781, 78m, 78n, 

78o(d), 78w(a), 78ll(d), 79t(a), 80a-8, 80a-29, 80a-30, 80a-37, and 7201 et seq.; and 18 

U.S.C. 1350. 

* * * * * 

20. Amend §232.304 to revise paragraphs (d) and (e) to read as follows: 

§232.304 Graphic, image, audio and video material. 

* * * * * 

(d) For electronically filed ASCII documents, the performance graph that is to 

appear in registrant annual reports to security holders required by Exchange Act Rule 

14a-3 (§240.14a-3 of thi s chapter) or Exchange Act Rule 14c-3 (§240.14c-3 of this 

chapter) to precede or accompany proxy statements or information statements relating to 

annual meetings of security holders at which directors are to be elected (or special 

meetings or written consents in lieu of such meetings), as required by Item 201(e) of 

Regulation S-K (§229.20l(e) of this chapter), and the line graph that is to appear in 

registrant annual reports to security holders, as required by paragraph (b )(7)(ii) of Item 22 

of Form N-lA (§274.11A of this chapter), must be furnished to the Commission by 

presenting the data in tabular or chart form within the electronic ASCII document, in 

compliance with paragraph (a) of this section and the formatting requirements of the 

EDGAR Filer Manual. 

(e) Notwithstanding the provisions of paragraphs (a) through (d) of this section, 

electronically filed HTML documents must present the following information in an 
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HTML graphic or image file within the electronic submission in compliance with the 

formatting requirements of the EDGAR Filer Manual: the performance graph that is to 

appear in registrant annual reports to security holders required by Exchange Act Rule 

14a-3 (§240.14a-3 ofthis chapter) or Exchange Act Rule 14c-3 (§240.14c-3 ofthis 

chapter) to precede or accompany registrant proxy statements or information statements 

relating to annual meetings of security holders at which directors are to be elected (or 

special meetings or written consents in lieu of such meetings), as required by Item 201 (e) 

ofRegulation S-K (§229.201(e) of this chapter); the line graph that is to appear in 

registrant annual reports to security holders, as required by paragraph (b )(7)(ii) of Item 22 

of Form N-lA (§274.11A of this chapter); and any other graphic material required by 

rule or form to be filed with the Commission. Filers may, but are not required to, submit 

any other graphic material in a HTML document by presenting the data in an HTML 

graphic or image file within the electronic filing, in compliance with the formatting 

requirements of the EDGAR Filer Manual. However, filers may not present in a graphic 

or image file information such as text or tables that users must be able to search and/or 

download into spreadsheet form(~, financial statements); filers must present such 

material as text in an ASCII document or as text or an HTML table in an HTML 

document. 

* * * * * 

PART 239- FORMS PRESCRIBED UNDER THE SECURITIES ACT OF 1933 

21. The authority citation for part 239 continues to read in part as follows: 

Authority: 15 U.S.C. 77f, 77g, 77h, 77j, 77s, 77z-2, 77z-3, 77sss, 78c, 781, 78m, 

78n, 78o(d), 78u-5, 78w(a), 78ll(d), 77mm, 79e, 79f, 79g, 79j, 791, 79m, 79n, 79q, 79t, 
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80a-2(a), 80a-3 , 80a-8, 80a-9, 80a-1 0, 80a-13, 80a-24, 80a-26, 80a-29, 80a-30, and 80a-

37, unless otherwise noted. 

* * * * * 

22. Amend Form SB-2 (referenced in §239.1 0) by revising Item 15 to read as 

follows: 

Note-The text of Form SB-2 does not, and this amendment will not, appear in the 
Code of Federal Regulations. 

FORM SB-2 

REGISTRATION STATEMENT UNDER THE SECURITIES ACT OF 1933 

* * * * * 

Item 15. Certain Relationships and Transactions and Corporate Governance. 

Furnish the information required by Item 404 of Regulation S-B and Item 407(a) 

ofRegulation S-B. 

* * * * * 

23 . Amend Form S-1 (referenced in §239. 11) by revising Item 11 , paragraphs 

(1) and (n) to read as follows: 

Note-The text of Form S-1 does not, and this amendment will not, appear in the 
Code of Federal Regulations. 

FORM S-1 

REGISTRATION STATEMENT UNDER THE SECURITES ACT OF 1933 

* * * * * 

Item 11. Information with Respect to the Registrant. 

* * * * * 
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(1) Information required by Item 402 of Regulation S-K (§229.402 of this 

chapter), executive compensation, and information required by paragraph (e)(4) of Item 

407 of Regulation S-K (§229.407 of this chapter), corporate governance; 

* * * * * 

(n) Information required by Item 404 ofRegulation S-K (§229.404 of this 

chapter), transactions with related persons, promoters and certain control persons, and 

Item 407(a) ofRegulation S-K (§229.407(a) ofthis chapter), corporate governance. 

* * * * * 

24. Amend Form S-3 (referenced §239.13) by revising General Instruction 

I.A.3 .(b) and the introductory text of General Instruction I.B.4.( c) to read as follows : 

Note-The text of Form S-3 does not, and this amendment will not, appear in the 
Code of Federal Regulations. 

FORM S-3 

REGISTRATION STATEMENT UNDER THE SECURITIES ACT OF 1933 

* * * * * 

GENERAL INSTRUCTIONS 

I. Eligibility Requirements for Use of Form S-3 * * * 

A. Registrant Requirements. * * * 

3. * * * 

(b) has filed in a timely manner all reports required to be filed during the twelve 

calendar months and any portion of a month immediately preceding the filing of the 

registration statement, other than a report that is required solely pursuant to Item 1.01 , 

1.02, 2.03 , 2.04, 2.05, 2.06, 4.02(a) or 5.02(e) of Form 8-K (§249.308 of this chapter). If 

the registrant has used (during the twelve calendar months and any portion of a month 
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immediately preceding the filing ofthe registration statement) Rule 12b-25(b) (§240.12b-

25(b) of this chapter) under the Exchange Act with respect to a report or a portion of a 

report, that report or portion thereof has actually been filed within the time period 

prescribed by that rule. 

* * * * * 

B. Transaction Requirements. * * * 

4. * * * 

(c) The issuer also must have provided, within the twelve calendar months 

immediately before the Fmm S-3 registration statement is filed, the information required 

by Items 401 , 402, 403 and 407(c)(3), (d)(4), (d)(5) and (e)(4) ofRegulation S-K 

(§229.401 - §229.403 and §229.407(c)(3),(d)(4), (d)(5) and (e)(4) of this chapter) to: 

* * * * * 

25. Amend Form S-4 (referenced in §239.25) by revising Items 18(a)(7)(ii) 

and (iii) and 19(a)(7)(ii) and (iii) to read as follows: 

Note-The text of Form S-4 does not, and this amendment will not, appear in the 
Code of Federal Regulations. 

FORM S-4 

REGISTRATION STATEMENT UNDER THE SECURITIES ACT OF 1933 

* * * * * 

Item 18. Information if Proxies, Consents or Authorizations are to be Solicited. 

(a) * * * 

(7) * * * 
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(ii) Item 402 ofRegulation S-K (§229.402 of this chapter), executive 

compensation, and paragraph (e)(4) ofltem 407 ofRegulation S-K (§229.407(e)(4) of 

this chapter), corporate governance; 

(iii) Item 404 ofRegulation S-K (§229.404 of this chapter), transactions with 

related persons, promoters and certain control persons, and Item 407(a) ofRegulation S-

K (§229.407(a) ofthis chapter), corporate governance. 

* * * * * 

Item 19. Information if Proxies, Consents or Authorizations are not to be Solicited or in 

an Exchange Offer. 

(a) * * * 

(7) * * * 

(ii) Item 402 ofRegulation S-K (§229.402 of this chapter), executive 

compensation, and paragraph (e)(4) ofltem 407 ofRegulation S-K (§229.407(e)(4) of 

this chapter), corporate governance; 

(iii) Item 404 of Regulation S-K (§229.404), transactions with related persons, 

promoters and certain controls persons, and Item 407(a) of Regulation S-K (§229.407(a)), 

corporate governance. 

* * * * * 

26. Amend Form S-11 (referenced in §239.18) by revising Items 22 and 23 to 

read as follows: 

Note-The text of Form S-11 does not, and this amendment will not, appear in the 
Code of Federal Regulations. 

FORM S-11 

FOR REGISTRATION UNDER THE SECURITIES ACT OF 1933 OF 
SECURITIES OF CERTAIN REAL ESTATE COMPANIES 
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* * * * * 

Item 22. Executive Compensation. 

Furnish the information required by Item 402 of Regulation S-K (§229.402 of this 

chapter), and the information required by paragraph (e)(4) of Item 407 of Regulation S-K 

(§229.407(e)(4) ofthis chapter). 

Item 23. Certain Relationships and Related Transactions and Director Independence. 

Furnish the infonnation required by Items 404 and 407(a) ofRegulation S-K 

(§§229.404 and 229.407(a) of this chapter). If a transaction involves the purchase or sale 

of assets by or to the registrant, otherwise than in the ordinary course of business, state 

the cost of the assets to the purchaser and, if acquired by the seller within two years prior 

to the transaction, the cost thereof to the seller. Furthermore, if the assets have been 

acquired by the seller within five years prior to the transaction, disclose the aggregate 

depreciation claimed by the seller for federal income tax purposes. Indicate the principle 

followed in determining the registrant's purchase or sale price and the name of the person 

making such determination. 

* * * * * 

PART 240- GENERAL RULES AND REGULATIONS, SECURITIES 
EXCHANGE ACT OF 1934 

27. The authority citation for part 240 continues to read in part as follows: 

Authority: 15 U.S.C. 77c, 77d, 77g, 77j, 77s, 77z-2, 77z-3, 77eee, 77ggg, 77nnn, 

77sss, 77ttt, 78c, 78d, 78e, 78f, 78g, 78i, 78j, 78j-1 , 78k, 78k-l , 781, 78m, 78n, 78o, 78p, 

78q, 78s, 78u-5, 78w, 78x, 7811, 78mm, 79q, 79t, 80a-20, 80a-23, 80a-29, 80a-37, 80b-3, 

80b-4, 80b-11 , and 7201 et seq. ; and 18 U.S.C. 1350, unless otherwise noted. 
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* * * * * 

28. Amend §240.13a-ll by revising paragraph (c) to read as fo llows: 

§240.13a-11 Current reports on Form 8-K (§249.308 of this chapter). 

* * * * * 

(c) No fai lure to fi le a report on Form 8-K that is required solely pursuant to Item 

1.01 , 1.02, 2.03 , 2.04, 2.05, 2.06, 4.02(a), 5.02(e) or 6.03 of Form 8-K shall be deemed to 

be a violation of 15 U.S.C. 78j(b) and §240.10b-5 . 

29. Add §240. 13a-20 to read as follows: 

§240.13a-20 Plain English presentation of specified information. 

(a) Any information included or incorporated by reference in a report fi led under 

section 13(a) of the Act (15 U.S.C. 78m(a)) that is required to be disclosed pursuant to 

Item 402, 403 , 404 or 407 of Regulation S-B (§§228.402, 228 .403, 228.404 or 228.407 of 

this chapter) or Item 402, 403, 404 or 407 of Regulation S-K (§§229.402, 229.403, 

229.404 or 229.407 of this chapter) must be presented in a clear, concise and 

understandable manner. You must prepare the disclosure using the following standards: 

(1 ) Present information in clear, concise sections, paragraphs and sentences; 

(2) Use short sentences; 

(3) Use definite, concrete, everyday words; 

(4) Use the active voice; 

( 5) A void multiple negatives; 

(6) Use descriptive headings and subheadings; 

(7) Use a tabular presentation or bullet lists for complex material, wherever 

possible; 
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(8) A void legal jargon and highly technical business and other terminology; 

(9) A void frequent reliance on glossaries or defined terms as the primary means 

of explaining information. Define terms in a glossary or other section of the document 

only if the meaning is unclear from the context. Use a glossary only if it facilitates 

understanding of the disclosure; and 

( 1 0) In designing the presentation of the information you may include pictures, 

logos, charts, graphs and other design elements so long as the design is not misleading 

and the required information is clear. You are encouraged to use tables, schedules, charts 

and graphic illustrations that present relevant data in an understandable maimer, so long 

as such presentations are consistent with applicable disclosure requirements and 

consistent with other information in the document. You must draw graphs and charts to 

scale. Any information you provide must not be misleading. 

(b) Reserved. 

Note to §240. 13a-20. In drafting the disclosure to comply with this section, you 

should avoid the following: 

1. Legalistic or overly complex presentations that make the substance of the 

disclosure difficult to understand; 

2. Vague "boilerplate" explanations that are imprecise and readily subj ect to 

different interpretations; 

3. Complex information copied directly from legal documents without any clear 

and concise explanation of the provision(s); and 

4. Disclosure repeated in different sections of the document that increases the 

size of the document but does not enhance the quality of the information. 
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30. Amend §240.14a-3 to revise paragraph (b )(9) to read as follows: 

§240.14a-3 Information to be furnished to security holders. 

* * * * * 

(b) * * * 

(9) The report shall contain the market price of and dividends on the registrant's 

common equity and related security holder matters required by Items 201(a), (b) and (c) 

ofRegulation S-K (§229.201(a), (b) and (c) of this chapter). If the report precedes or 

accompanies a proxy statement or information statement relating to an annual meeting of 

security holders at which directors are to be elected (or special meeting or written 

consents in lieu of such meeting), furnish the performance graph required by Item 201 (e) 

(§229.201(e) ofthis chapter). 

* * * * * 

31. Amend §240.14a-6 to revise paragraph (a)(4) to read as follows: 

§240.14a-6 Filing requirements. 

(a) * * * 

(4) The approval or ratification of a plan as defined in paragraph (a)(6)(ii) ofltem 

402 of Regulation S-K (§229.402(a)(6)(ii) of this chapter) or amendments to such a plan; 

* * * * * 

32. Amend §240.14a-101 by: 

a. Removing paragraphs (f), (g), and (h) of Item 7 and paragraph (b )(13)(iii) of 

Item 22; 
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b. Revising "$60,000" to read "$120,000" in the introductory text of Items 

22(b )(7) , (b )(8), and (b )(9); Instruction 2 to Item 22(b )(7); and Instruction 6 to Item 

22(b )(9); 

c. Revising Note C, Item 7(b), (c), (d), and (e), the introductory text of Item 8, the 

undesignated paragraph following Item 8(d), Item 10(b)(1)(ii), the Instruction to Item 

1 O(b )(1 )(ii), Instruction 1 to Item 10, the introductory text of Item 22(b ), Item 22(b )(11 ), 

the Instruction to paragraph (b)(11) of Item 22, and the introductory text of Item 

22(b)(13); and 

d. Adding Items 22(b )(15), (b )(16), and (b )(17). 

The revisions and additions read as follows: 

§240.14a-101 Schedule 14A. Information required in proxy statement. 

* * * * * 

Notes. 

* * * * * 

C. Except as otherwise specifically provided, where any item calls for 

information for a specified period with regard to directors, executive officers, officers or 

other persons holding specified positions or relationships, the information shall be given 

with regard to any person who held any of the specified positions or relationship at any 

time during the period. Information, other than information required by Item 404 of 

Regulation S-B (§228 .404 of this chapter) or Item 404 ofRegulation S-K (§229.404 of 

this chapter), need not be included for any portion of the period during which such person 

did not hold any such position or relationship, provided a statement to that effect is made. 

* * * * * 
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Item 7. Directors and executive officers. * * * 

(b) The information required by Items 401, 404(a) and (b), 405 and 407(d)(4) and 

(d)(5) ofRegulation S-K (§229.401, §229.404(a) and (b), §229.405 and §229.407(d)(4) 

and (d)(5) ofthis chapter). 

(c) The information required by Item 407(a) of Regulation S-K (§229.407 of this 

chapter). 

(d) The information required by Item 407(b), (c)(l), (c)(2), (d)(l), (d)(2), (d)(3), 

(e)(1), (e)(2), (e)(3) and (f) ofRegulation S-K (§229.407(b), (c)(1), (c)(2), (d)(l), (d)(2), 

(d)(3), (e)(l), (e)(2), (e)(3) and (f) ofthis chapter). 

(e) In lieu of the information required by this Item 7, investment companies 

registered under the Investment Company Act of 1940 (15 U.S .C. 80a) must furnish the 

information required by Item 22(b) of this Schedule 14A. 

Item 8. Compensation of directors and executive officers. 

Furnish the infonnation required by Item 402 ofRegulation S-K (§229.402 of this 

chapter) and paragraphs (e)(4) and (e)(5) of Item 407 ofRegulation S-K (§229.407(e)(4) 

and (e)(5) ofthis chapter) if action is to be taken with regard to: 

* * * * * 

(d) * * * 

However, if the solicitation is made on behalf of persons other than the registrant, 

the information required need be furnished only as to nominees of the persons making the 

solicitation and associates of such nominees. In the case of investment companies 

registered under the Investment Company Act of 1940 (15 U.S.C. 80a), furnish the 

information required by Item 22(b )(13) of this Schedule 14A. 
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* * * * * 

Item 10. Compensation Plans. * * * 

(b)( 1) Additional information regarding specified plans subject to security holder 

action. * * * 

(ii) The estimated annual payment to be made with respect to current services. In 

the case of a pension or retirement plan, information called for by paragraph (a)(2) of this 

Item may be furnished in the format specified by paragraph (h)(2) of Item 402 of 

Regulation S-K (§229.402(h)(2) of this chapter). 

Instruction to paragraph (b)(l)(ii). 

In the case of investment companies registered under the Investment Company 

Act ofl940 (15 U.S .C. 80a), refer to Instruction 4 in Item 22(b)(l 3)(i) ofthis Schedule in 

lieu of paragraph (h)(2) ofltem 402 of Regulation S-K (§229.402(h)(2) of this chapter). 

* * * * * 

Instructions 

1. The term plan as used in this Item means any plan as defined in paragraph 

(a)(6)(ii) of Item 402 of Regulation S-K (§229.402(a)(6)(ii) of thi s chapter). 

* * * * * 

Item 22. Information required in investment company proxy statement. 

* * * * * 

(b) Election of Directors. If action is to be taken with respect to the election of 

directors of a Fund, furnish the following information in the proxy statement in addition 

to, in the case ofbusiness development companies, the information (and in the format) 

required by Item 7 and Item 8 of this Schedule 14A. 
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* * * * * 

(11) Provide in tabular form, to the extent practicable, the infonnation required 

by Items 401(f) and (g), 404(a), and 405 of Regulation S-K (§§229.401(£) and (g), 

229.404(a), and 229.405 ofthis chapter). 

Instruction to paragraph (b)(ll). 

Information provided under paragraph (b )(8) of this Item 22 is deemed to satisfy 

the requirements of Item 404(a) of Regulation S-K for infonnation about directors, 

nominees for election as directors, and Immediate Family Members of directors and 

nominees, and need not be provided under this paragraph (b )(11 ). 

* * * * * 

(13) In the case of a Fund that is an investment company registered under the 

Investment Company Act of 1940 (15 U.S.C. 80a), for all directors, and for each of the 

three highest-paid Officers that have aggregate compensation from the Fund for the most 

recently completed fiscal year in excess of $60,000 ("Compensated Persons"): 

* * * * * 

(15)(i) Provide the information (and in the format) required by Items 407(b)(1), 

(b)(2) and (f) ofRegulation S-K (§229.407(b)(l), (b)(2) and (f) of thi s chapter); and 

(ii) Provide the following regarding the requirements for the director nomination 

process: 

(A) The information (and in the format) required by Items 407(c)(1) and (c)(2) of 

Regulation S-K (§229.407(c)(l) and (c)(2) of this chapter); and 

(B) If the Fund is a listed issuer (as defined in §240.10A-3 of this chapter) whose 

securities are listed on a national securities exchange registered pursuant to section 6(a) 
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ofthe Act (15 U.S.C. 78f(a)) or in an automated inter-dealer quotation system of a 

national securities association registered pursuant to section 15A of the Act (15 U .S.C. 

78o-3(a)) that has independence requirements for nominating committee members, 

identify each director that is a member of the nominating committee that is not 

independent under the independence standards described in this paragraph. In 

determining whether the nominating committee members are independent, use the Fund 's 

definition of independence that it uses for determining if the members of the nominating 

committee are independent in compliance with the independence standards applicable for 

the members of the nominating committee in the listing standards applicable to the Fund. 

If the Fund does not have independence standards for the nominating committee, use the 

independence standards for the nominating committee in the listing standards applicable 

to the Fund. 

Instruction to paragraph (b)(15)(ii)(B). 

If the national securities exchange or inter-dealer quotation system on which the 

Fund's securi ties are listed has exemptions to the independence requirements for 

nominating committee members upon which the Fund relied, disclose the exemption 

relied upon and explain the basis for the Fund's conclusion that such exemption is 

applicable. 

( 16) In the case of a Fund that is a closed-end investment company: 

(i) Provide the information (and in the format) required by Item 407(d)(l) , (d)(2) 

and (d)(3) ofRegulation S-K (§229.407(d)(l), (d)(2) and (d)(3) of this chapter); and 

(ii) Identify each director that is a member of the Fund's audit committee that is 

not independent under the independence standards described in this paragraph. If the 
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Fund does not have a separately designated audit committee, or committee performing 

similar functions , the Fund must provide the disclosure with respect to all members of its 

board of directors. 

(A) If the Fund is a listed issuer (as defined in §240.1 OA-3 of this chapter) whose 

securities are listed on a national securities exchange registered pursuant to section 6(a) 

ofthe Act (15 U.S.C. 78f(a)) or in an automated inter-dealer quotation system of a 

national securities association registered pursuant to section 15A of the Act ( 15 U. S.C. 

78o-3(a)) that has independence requirements for audit committee members, in 

determining whether the audit committee members are independent, use the Fund ' s 

definition of independence that it uses for determining if the members of the audit 

committee are independent in compliance with the independence standards applicable for 

the members of the audit committee in the listing standards applicable to the Fund. If the 

Fund does not have independence standards for the audit committee, use the 

independence standards for the audit committee in the listing standards applicable to the 

Fund. 

(B) If the Fund is not a listed issuer whose securities are listed on a national 

securities exchange registered pursuant to section 6(a) of the Act (15 U.S.C. 78f(a)) or in 

an automated inter-dealer quotation system of a national securities association registered 

pursuant to section 15A ofthe Act (15 U.S.C. 78o-3(a)), in determining whether the audit 

committee members are independent, use a definition of independence of a national 

securities exchange registered pursuant to section 6(a) of the Act (15 U.S.C. 78f(a)) or an 

automated inter-dealer quotation system of a national securities association registered 

pursuant to section 15A ofthe Act (15 U.S.C. 780-3(a)) which has requirements that a 
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majority of the board of directors be independent and that has been approved by the 

Commission, and state which definition is used. Whatever such definition the Fund 

chooses, it must use the same definition with respect to all directors and nominees for 

director. If the national securities exchange or national securities association whose 

standards are used has independence standards for the members of the audit committee, 

use those specific standards. 

Instruction to paragraph (b)( 16)(ii). 

If the national securities exchange or inter-dealer quotation system on which the 

Fund ' s securities are listed has exemptions to the independence requirements for 

nominating committee members upon which the Fund relied, disclose the exemption 

relied upon and explain the basis for the Fund ' s conclusion that such exemption is 

applicable. The same disclosure should be provided if the Fund is not a listed issuer and 

the national securities exchange or inter-dealer quotation system selected by the Fund has 

exemptions that are applicable to the Fund. 

(17) In the case of a Fund that is an investment company registered under the 

Investment Company Act of 1940 (15 U.S.C. 80a), if a director has resigned or declined 

to stand for re-election to the board of directors since the date of the last annual meeting 

of security holders because of a disagreement with the registrant on any matter relating to 

the registrant's operations, policies or practices, and if the director has furnished the 

registrant with a letter describing such disagreement and requesting that the matter be 

disclosed, the registrant shall state the date of resignation or declination to stand for re­

election and summarize the director's description of the disagreement. If the registrant 
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believes that the description provided by the director is incorrect or incomplete, it may 

include a brief statement presenting its view of the disagreement. 

* * * * * 

33. Amend §240.14c-5 to revise paragraph (a)(4) before the undesignated 

paragraph to read as fo llows: 

§240.14c-5 Filing requirements. 

(a) * * * 

( 4) The approval or ratification of a plan as defined in paragraph (a)(6)(ii) of Item 

402 of Regulation S-K (§229.402(a)(6)(ii) of this chapter) or amendments to such a plan . 

* * * * * 

34. Amend §240.15d-11 by revising paragraph (c) to read as follows: 

§240.15d-11 Current reports on Form 8-K (§249.308 of this chapter). 

* * * * * 

(c) No failure to file a report on Form 8-K that is required solely pursuant to Item 

1.01 , 1.02, 2.03 , 2.04, 2.05, 2.06, 4.02(a), 5.02( e) or 6.03 of Form 8-K shall be deemed to 

be a violation of15 U.S.C. 78j(b) and §240.10b-5. 

35. Add §240.15d-20 to read as follows: 

§240.15d-20 Plain English presentation of specified information. 

(a) Any information included or incorporated by reference in a report filed under 

section 15(d) of the Act (15 U.S.C. 78o(d)) that is required to be disclosed pursuant to 

Item 402, 403, 404 or 407 of Regulation S-B (§§228.402, 228.403 , 228.404 or 228.407 of 

this chapter) or Item 402, 403, 404 or 407 of Regulation S-K (§§229.402, 229.403 , 
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229.404 or 229.407 of this chapter) must be presented in a clear, concise and 

understandable manner. You must prepare the disclosure using the following standards : 

(1) Present information in clear, concise sections, paragraphs and sentences; 

(2) Use short sentences; 

(3) Use definite, concrete, everyday words; 

(4) Use the active voice; 

(5) A void multiple negatives; 

(6) Use descriptive headings and subheadings; 

(7) Use a tabular presentation or bullet lists for complex material, wherever 

possible; 

(8) A void legal jargon and highly technical business and other terminology; 

(9) A void frequent reliance on glossaries or defined terms as the primary means 

of explaining information. Define terms in a glossary or other section of the document 

only if the meaning is unclear from the context. Use a glossary only if it facilitates 

understanding of the disclosure; and 

(1 0) In designing the presentation of the information you may include pictures, 

logos, charts, graphs and other design elements so long as the design is not misleading 

and the required information is clear. You are encouraged to use tables, schedules, charts 

and graphic illustrations that present relevant data in an understandable manner, so long 

as such presentations are consistent with applicable disclosure requirements and 

consistent with other information in the document. You must draw graphs and charts to 

scale. Any information you provide must not be misleading. 

(b) Reserved. 
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Note to §240.15d-20. In drafting the disclosure to comply with this section, you 

should avoid the following: 

1. Legalistic or overly complex presentations that make the substance of the 

disclosure difficult to understand; 

2. Vague "boilerplate" explanations that are imprecise and readily subject to 

different interpretations; 

3. Complex information copied directly from legal documents without any clear 

and concise explanation of the provision(s); and 

4. Disclosure repeated in different sections of the document that increases the 

size of the document but does not enhance the quality of the information. 

36. Amend §240.16b-3 by: 

a. Adding "and" at the end of paragraph (b )(3 )(i)(B); 

b. Removing"; and" at the end of paragraph (b )(3)(i)(C) and in its place adding a 

period ; 

c. Removing paragraph (b)(3)(i)(D); and 

d. Adding Note (4) to read as follows: 

§240.16b-3 Transactions between an issuer and its officers or directors. 

* * * * * 

Notes to§ 240.16b~3 : 

* * * * * 

Note (4): For purposes of determining a director's status under those portions of 

paragraph (b )(3)(i) that reference §229.404(a) of this chapter, an issuer may rely on the 

disclosure provided under §229.404(a) of this chapter for the issuer's most recent fiscal 

year contained in the most recent filing in which disclosure required under §229.404(a) is 
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presented. Where a transaction disclosed in that filing was terminated before the 

director' s proposed service as a Non-Employee Director, that transaction will not bar 

such service. The issuer must believe in good faith that any current or contemplated 

transaction in which the director participates will not be required to be disclosed under 

§229.404(a) of this chapter, based on information readily available to the issuer and the 

director at the time such director proposes to act as a Non-Employee Director. At such 

time as the issuer believes in good faith, based on readily available information, that a 

current or contemplated transaction with a director will be required to be disclosed under 

§229.404(a) in a future filing, the director no longer is eligible to serve as a Non-

Employee Director; provided, however, that this determination does not result in 

retroactive loss of a Rule 16b-3 exemption for a transaction previously approved by the 

director while serving as a Non-Employee Director consistent with this note. In making 

the determinations specified in this Note, the issuer may rely on information it obtains 

from the director, for example, pursuant to a response to an inquiry. 

PART 245- REGULATION BLACKOUT TRADING RESTRICTION (Regulation 
BTR- Blackout Trading Restriction) 

3 7. The authority citation for Part 245 continues to read in part as follows: 

Authority: 15 U.S.C. 78w(a), unless otherwise noted. 

* * * * * 

38. Amend §245.1 00, paragraph (a)(2), by revising the phrase "paragraph (a) 

or (b) ofltem 404" to read "paragraph (a) of Item 404". 

* * * * * 

PART 249- FORMS, SECURITIES EXCHANGE ACT OF 1934 

39. The authority citation for part 249 continues to read in part as follows: 

423 



Authority: 15 U.S.C. 78a et seq. and 7201 et seq. ; and 18 U .S.C. 1350, unless 

otherwise noted. 

* * * * * 

40. Amend Form 10 (referenced in §249.2 1 0) by revising Items 6 and 7 to 

read as fo llows: 

Note-The text of Form 10 does not, and this amendment will not, appear in the Code 
of Federal Regulations. 

FORM 10 

GENERAL FORM FOR REGISTRATION OF SECURITIES PURSUANT TO 
SECTION 12(b) or (g) OF THE SECURITIES EXCHANGE ACT OF 1934 

* * * * * 

Item 6. Executive Compensation. 

Furnish the infonnation required by Item 402 ofRegulation S-K (§229.402 of this 

chapter) and paragraph (e)(4) of Item 407 of Regulation S-K (§229.407 of this chapter) . 

Item 7. Certain Relationships and Related Transactions, and Director 
Independence. 

Furnish the information required by Item 404 ofRegulation S-K (§229.404 of this 

chapter) and Item 407(a) of Regulation S-K (§229.407(a) of this chapter). 

* * * * * 

41. Amend Form 10-SB (referenced in §249.210b), Information Required in 

Registration Statement, by revising Item 7 to read as follows : 

Note-The text of Form 10-SB does not, and this amendment will not, appear in the 
Code of Federal Regulations. 

FORM 10-SB 

GENERAL FORM FOR REGISTRATION OF 
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SECURITIES OF SMALL BUSINESS ISSUERS 

* * * * * 

Information Required in Registration Statement 

* * * * * 

Item 7. Certain Relationships and Related Transactions, and Director 
Independence. 

Furnish the information required by Item 404 ofRegulation S-B (§228.404 of thi s 

chapter) and Item 407(a) of Regulation S-B (§228.407(a) of thi s chapter) . 

* * * * * 

42. Amend Fonn 20-F (referenced in §249.220f) by revising Instruction 

4.(c)(v) to the Instructions as to Exhibits to read as follows: 

Note-The text of Form 20-F does not, and this amendment will not, appear in the 
Code of Federal Regulations. 

FORM 20-F 

* * * * * 

INSTRUCTIONS AS TO EXHIBITS 

* * * * * 

4.(a) * * * 

(c) * * * 

(v) Public filing of the management contract or compensatory plan, contract or 

arrangement, or portion thereof, is not required in the company' s home country and is not 

otherwise publicly disclosed by the company. 

* * * * * 

43 . Form 8-K (referenced in §249.308) is amended by: 
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a. Revising General Instruction D; 

b. Revising the last sentence oflnstruction 1 to Item 1.01 ; 

c. Revising the heading ofltem 5.02; 

d. Revising Item 5.02(b), the introductory text of Item 5.02(c), Item 5.02(c)(2) 

and (c)(3); 

e. Adding Items 5.02(d)(5), (e) and (f); and 

f. Adding Instructions 3 and 4 to Item 5.02. 

The revisions and additions read as follows: 

Note-The text of Form 8-K does not, and this amendment will not, appear in the 
Code of Federal Regulations . 

FORMS-K 
CURRENT REPORT 

Pursuant to Section 13 or 15( d) of the Securities Exchange Act of 1934 

* * * * * 

GENERAL INSTRUCTIONS 

* * * * * 

D. Preparation of Report. 

This form is not to be used as a blank form to be filled in, but only as a guide in 

the preparation of the report on paper meeting the requirements of Rule 12b-12 

(17 CFR 240.12b-12). The report shall contain the number and caption of the applicable 

item, but the text of such item may be omitted, provided the answers thereto are prepared 

in the manner specified in Rule 12b-13 (17 CFR 240.12b-13). To the extent that Item 

1.01 and one or more other items of the form are applicable, registrants need not provide 

the number and caption of Item 1.01 so long as the substantive disclosure required by 

Item 1.01 is disclosed in the report and the number and caption of the other applicable 
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item(s) are provided. All items that are not required to be answered in a particular report 

may be omitted and no reference thereto need be made in the report. All instructions 

should also be omitted. 

* * * * * 

Item 1.01 Entry into a Material Definitive Agreement. 

* * * * * 

Instructions. 

1. * * * An agreement involving the subject matter identified in Item 

601(b)(10)(iii)(A) or (B) need not be disclosed under this Item. 

* * * * * 

Item 5.02 Departure of Directors or Certain Officers; Election of Directors; 
Appointment of Certain Officers; Compensatory Arrangements of Certain Officers. 

* * * * * 

(b) If the registrant's principal executive officer, president, principal financial 

officer, principal accounting officer, principal operating officer, or any person performing 

similar functions, or any named executive officer, retires, resigns or is terminated from 

that position, or if a director retires, resigns, is removed, or refuses to stand for re-election 

(except in circumstances described in paragraph (a) of this Item 5.02), disclose the fact 

that the event has occurred and the date of the event. 

(c) If the registrant appoints a new principal executive officer, president, 

principal financial officer, principal accounting officer, principal operating officer, or 

person performing similar functions, disclose the following information with respect to 

the newly appointed officer: 

(1) * * * 
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(2) the information required by Items 401(b), (d), (e) and Item 404(a) of 

Regulation S-K (17 CFR 229.401 (b), (d), (e) and 229.404(a)), or, in the case of a small 

business issuer, Items 401 (a)(4), (a)(5), (c), and Item 404(a) of Regulation S-B (17 CFR 

228.401(a)(4), (a)(5), (c), and 228.404(a), respectively); and 

(3) a brief description of any material plan, contract or arrangement (whether or 

not written) to which a covered officer is a party or in which he or she participates that is 

entered into or material amendment in connection with the triggering event or any grant 

or award to any such covered person or modification thereto, under any such plan, 

contract or arrangement in connection with any such event. 

(d) * * * 

(5) a brief description of any material plan, contract or arrangement (whether or 

not written) to which the director is a party or in which he or she participates that is 

entered into or material amendment in connection with the triggering event or any grant 

or award to any such covered person or modification thereto, under any such plan, 

contract or arrangement in connection with any such event. 

(e) If the registrant enters into, adopts, or otherwise commences a material 

compensatory plan, contract or arrangement (whether or not written), as to which the 

registrant's principal executive officer, principal financial officer, or a named executive 

officer participates or is a party, or such compensatory plan, contract or arrangement is 

materially amended or modified, or a material grant or award under any such plan, 

contract or arrangement to any such person is made or materially modified, then the 

registrant shall provide a brief description of the terms and conditions of the plan, 

contract or arrangement and the amounts payable to the officer thereunder. 
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Instructions to paragraph (e). 

1. Disclosure under this Item 5.02(e) shall be required whether or not the 

specified event is in connection with events otherwise triggering disclosure pursuant to 

this Item 5.02. 

2. Grants or awards (or modifications thereto) made pursuant to a plan, contract 

or arrangement (whether involving cash or equity), that are materially consistent with 

the previously disclosed terms of such plan, contract or arrangement, need not be 

disclosed under this Item 5.02( e), provided the registrant has previously disclosed such 

terms and the grant, award or modification is disclosed when Item 402 of RegulationS­

K (17 CFR 229.402) requires such disclosure. 

(f) If the salary or bonus of a named executive officer cannot be calculated as of 

the most recent practicable date and is omitted from the Summary Compensation Table 

as specified in Instruction 1 to Item 402(b)(2)(iii) and (iv) ofRegulation S-B or 

Instruction 1 to Item 402(c)(2)(iii) and (iv) of Regulation S-K, disclose the appropriate 

information under this Item 5.02(£) when there is a payment, grant, award, decision or 

other occurrence as a result of which such amounts become calculable in whole or part. 

Disclosure under this Item 5.02(£) shall include a new total compensation figure for the 

named executive officer, using the new salary or bonus information to recalculate the 

information that was previously provided with respect to the named executive officer in 

the registrant's Summary Compensation Table for which the salary and bonus 

information was omitted in reliance on Instruction 1 to Item 402(b )(2)(iii) and (iv) of 

Regulation S-B (17 CFR 228.402(b)(2)(iii) and (iv)) or Instruction 1 to Item 

402(c)(2)(iii) and (iv) of Regulation S-K (17 CFR 229.402(c)(2)(iii) and (iv)). 
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Instructions to Item 5.02. 

* * * * * 

3. The registrant need not provide information with respect to plans, contracts, 

and arrangements to the extent they do not discriminate in scope, terms or operation, in 

favor of executive officers or directors of the registrant and that are available generally to 

all salaried employees. 

4. For purposes of this Item, the term "named executive officer" shall refer to 

those executive officers for whom disclosure was required in the registrant's most recent 

filing with the Commission under the Securities Act (15 U.S.C. 77a et seq.) or Exchange 

Act (15 U.S .C. 78a et seq .) that required disclosure pursuant to Item 402(c) ofRegulation 

S-K (17 CFR 229.402(c)) or Item 402(b) of Regulation S-B (17 CFR 228.402(b)), as 

applicable. 

* * * * * 

44. Amend Form 10-Q (referenced in §249.308a) by revising Item 5(b) in Part 

II to read as fo llows: 

Note-The text of Form 10-Q does not, and this amendment will not, appear in the 
Code of Federal Regulations. 

FORM 10-Q 

* * * * * 

PART II-OTHER INFORMATION 

* * * * * 

Item 5. Other Information. 

(a) * * * 
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(b) Furnish the information required by Item 407(c)(3) of Regulation S-K 

(§229.407 ofthis chapter). 

* * * * * 

45. Amend Form 10-QSB (referenced in §249.308b) by revising Item 5(b) in 

Part II to read as fo llows: 

Note-The text of Form 10-QSB does not, and this amendment will not, appear in the 
Code of Federal Regulations. 

FORM 10-QSB 

* * * * * 

PART II-OTHER INFORMATION 

* * * * * 

Item 5. Other Information. 

(a) * * * 

(b) Furnish the information required by Item 407( c)(3) of Regulation S-B 

(§228.407 ofthis chapter). 

* * * * * 

46. Amend Form 10-K (referenced in §249.310) by revising Item 10 before 

the instruction and Items 11 and 13 in Part III to read as follows: 

Note-The text of Form 10-K does not, and this amendment will not, appear in the 
Code of Federal Regulations. 

FORM 10-K 

* * * * * 

PART III 

* * * * * 
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Item 10. Directors, Executive Officers and Corporate Governance. 

Furnish the information required by Items 401, 405, 406, and 407(c)(3), (d)(4) 

and (d)(5) of Regulation S-K (§§229.401, 229.405 , 229.406, and 229.407(c)(3), (d)(4) 

and (d)(5) of this chapter). 

* * * * * 

Item 11. Executive Compensation. 

Furnish the informati on required by Item 402 of Regulation S-K (§229.402 of this 

chapter) and paragraphs (e)(4) and (e)(5) of Item 407 of Regulation S-K (§229.407(e)(4) 

and (e)(5) of thi s chapter) . 

* * * * * 

Item 13. Certain Relationships and Related Transactions, and Director 
Independence. 

Furnish the infonnation required by Item 404 of Regulation S-K ( §229 .404 of thi s 

chapter) and Item 407(a) of Regulation S-K (§229.407(a) of this chapter) . 

* * * * * 

47. Amend Form 10-KSB (referenced in §249.310b) by revising Item 9 before 

the instruction and Item 12 in Part III to read as fo llows: 

Note-The text of Form 10-KSB does not, and this amendment will not, appear in the 
Code of Federal Regulations. 

FORM 10-KSB 

* * * * * 

PART III 

Item 9. Directors, Executive Officers, Promoters, Control Persons and Corporate 
Governance; Compliance With Section 16(a) of the Exchange Act. 
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Furnish the information required by Items 401, 405, 406, and 407(c)(3), (d)(4) 

and (d)(5) of Regulation S-B (§§228.401, 228.405, 228.406, and 228.407(c)(3), (d)(4) 

and (d)(5) ofthis chapter). 

* * * * * 

Item 12. Certain Relationships and Related Transactions, and Director 
Independence. 

Furnish the information required by Item 404 of Regulation S-B (§228.404 of this 

chapter) and Item 407(a) ofRegulation S-B (§228.407(a) of this chapter). 

* * * * * 

PART 274- FORMS PRESCRIBED UNDER THE INVESTMENT COMPANY 
ACT OF 1940 

48. The authority citation for Part 274 continues to read in part as follows: 

Authority: 15 U.S.C. 77f, 77g, 77h, 77j , 77s, 78c(b), 781, 78m, 78n, 78o(d), 80a-8, 

80a-24, 80a-26, and 80a-29, unless otherwise noted. 

* * * * * 

49. Amend Form N-1A (referenced in §§239.15A and 274.11A) by: 

a. Revising "$60,000" to read "$ 120,000" in the introductory text of Items 

12(b )( 6), (b )(7), and (b )(8); Instruction 2 to Item 12(b )( 6); and Instruction 5 to Item 

12(b )(8); and 

b. Removing the word "relocation," in the second sentence of Instruction 2 to 

Item 15(b). 

Note-The text of Form N-lA does not, and this amendment will not, appear in the 
Code of Federal Regulations. 

50. Amend Form N-2 (referenced in §§239.14 and 274.11a-l) by: 
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• a. Revising "$60,000" to read "$ 120,000" in the introductory text of paragraphs 

9, 10, and 11 of Item 18; Instruction 2 to paragraph 9 of Item 18; and Instruction 5 to 

paragraph 11 of Item 18; 

b. Revising the introductory text of paragraph 13 of Item 18; 

c. Removing paragraph 13(c) ofltem 18; 

d. Redesignating paragraphs 14 and 15 of Item 18 as paragraphs 15 and 16, 

respectively; 

e. Adding new paragraph 14 of Item 18; 

f. Removing "relocation," from the second sentence of Instruction 2 to paragraph 

2 of Item 21 ; and 

g. Revising the cite "Item 18.15" to read "Item 18.16" in Instruction 8.a. to Item 

24. 

The addition and revision read as follows: 

Note-The text of Form N-2 does not, and this amendment will not, appear in the 
Code of Federal Regulations. 

FORMN-2 

* * * * * 

Item 18. Management. 

* * * * * 

13 . In the case of a Registrant that is not a business development company, 

provide the following for all directors of the Registrant, all members of the advisory 

board of the Registrant, and for each of the three highest paid officers or any affi liated 

person of the Registrant with aggregate compensation from the Registrant for the most 

recently completed fiscal year in excess of $60,000 ("Compensated Persons"). 
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* * * * * 

14. In the case of a Registrant that is a business development company, provide 

the information required by Item 402 of Regulation S-K (17 CFR 229.402). 

* * * * * 

51. Amend Form N-3 (referenced in §§239.17a and 274.1 1 b) by: 

a. Revising "$60,000" to read "$120,000" in the introductory text of paragraphs 

(h), (i), and U) of Item 20; Instruction 2 to paragraph (h) of Item 20; and Instruction 5 to 

paragraph U) of Item 20; and 

b. Removing the word "relocation," in the second sentence of Instruction 2 to 

Item 22(b). 

Note-The text of Form N-3 does not, and this amendment will not, appear in the 
Code of Federal Regulations. 

52. Amend Form N-CSR (referenced in §§249.33 1 and 274.128) by revising 

Item 10 to read as fo llows: 

Note-The text of Form N-CSR does not, and this amendment will not, appear in the 
Code of Federal Regulations. 

FORMN-CSR 

* * * * * 

Item 10. Submission ofMatters to a Vote of Security Holders. 

Describe any material changes to the procedures by which shareholders may 

recommend nominees to the registrant ' s board of directors, where those changes were 

implemented after the registrant last provided disclosure in response to the requirements 

of Item 407(c)(2)(iv) of Regulation S-K (17 CFR 229.407) (as required by Item 22(b)(l5) 

of Schedule 14A (17 CFR 240.14a-l 01 )), or this Item. 
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Instruction. For purposes of this Item, adoption of procedures by which 

shareholders may recommend nominees to the registrant's board of directors, where the 

registrant's most recent disclosure in response to the requirements ofltem 407(c)(2)(iv) 

of Regulation S-K (17 CFR 229.407) (as required by Item 22(b)(15) of Schedule 14A (17 

CFR 240.14a-1 01 )), or this Item, indicated that the registrant did not have in place such 

procedures, will constitute a material change. 

* * * * * 

By the Commission. ~N~'-u;fi· ~ 

Dated: August 29, 2006 
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I. 

Arthur James Niebauer, a former principal of Westminster Securities Corporation 
("Westminster" or the "Firm"), a member organization of the New York Stock Exchange, Inc. 
("NYSE" or the "Exchange"), appeals from NYSE disciplinary action. The NYSE found that 
Niebauer violated: (1) NYSE Rule 124 by "breaking up customer round-lot orders, wholly or 
partially, into odd-lot orders and effecting their execution through the Exchange's odd-lot order 
system"; l l and (2) NYSE Rule 476(a)(6) by "engaging in odd-lot trading on the Exchange which 
circumvented the Exchange's round-lot auction market." V For these violations, the Exchange 
censured Niebauer, suspended him for two months, and fined him $25,000. 1./ We base our 
findings on an independent review of the record. 

II. 

Niebauer entered the securities industry in 1987 and joined Westminster in 1999. 
Niebauer was a principal, director, and vice president of the Firm and an allied member of the 
Exchange. ~j As a floor supervisor for Westminster, Niebauer supervised the Firm's two booths 
on the Exchange floor and, according to him, was responsible for "anything that involve[ d] 

l l NYSE Rule 124 prescribes the handling of odd-lot orders on the Exchange' s odd-lot 
order system. 

2/ NYSE Rule 476(a)(6) prohibits conduct inconsistent with just and equitable principles of 
trade. 

1./ In a joint proceeding, the NYSE found Westminster liable for the same violations for 
which Niebauer was found liable, and in addition, found the Firm liable for failing 
reasonably to supervise odd-lot trading activities . The NYSE censured Westminster and 
fined it $50,000. Westminster did not appeal that decision. We note that the NYSE's 
initial joint charge memorandum against Niebauer and Westminster included a third 
charge against Niebauer alleging that he had transacted business on the Exchange floor 
without permission from an Exchange member, and a related charge against Westminster. 
The NYSE subsequently withdrew that charge and issued an amended joint charge 
memorandum reflecting the withdrawal of that charge and of the related charge against 
Westminster. 

1/ At the time of the hearing, Niebauer also was chief executive officer of an unrelated 
registered investment advisory firm. Niebauer holds several securities licenses, including 
those for registered representative, financial and operations principal, and Exchange 
compliance official. 
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execution of an order, from the time an order [came] in through the time ... [it was] reported ... 
and processed. I supervise[ d] it all." As noted above, Niebauer broke up, or "unbundled," some 
of those customer round-lot orders into odd lots for execution through the Exchange's odd-lot 
order system. 'j_/ Niebauer's unbundling activities occurred during the four-month period from 
July through October 2002. 

The Exchange's Odd-Lot Order System 

Generally, round-lot orders are submitted to NYSE members for representation in the 
Exchange auction process on the Exchange floor for execution at the current market price. The 
auction process functions as a price-setting mechanism for the securities that are traded on the 
Exchange. Each security listed for trading on the Exchange is assigned to a particular specialist 
who manages the auction in his assigned securities. fl/ Floor brokers and specialists represent 
orders at a specialist trading post on the Exchange floor for execution against contra side interest 
available in the market, which may include contra side customer orders listed in the specialist's 
electronic display book 11 or represented by another member in the trading crowd. 'fl./ The price 
of each successive transaction on the trading floor "is determined by the competitive bidding by 
buyers and the simultaneous competitive offering by sellers. This occurs at a single, designated 

'j_/ Pursuant to NYSE Rule 55, the standard unit of trading for most Exchange-listed stocks 
is 100 shares. An order for 100 shares or a multiple thereof is called a "round-lot" order, 
while an order for less than 100 shares is called an "odd-lot" order. See generally, Order 
Granting Approval and Notice of Filing and Order Granting Accelerated Approval to 
Amendment No. 2 of a Proposed Rule Change Regarding an Information Memo on Odd­
Lot Trading Practices, Securities Exchange Act Rei. No. 33678 (Feb. 24, 1994), 56 SEC 
Docket 408. 

fl/ See, e.g., NYSE Specialists Securities Litigation, 405 F. Supp.2d 281, 289 (S .D.N.Y. 
2005) (explaining role of Exchange specialists); LaBranche Securities Litigation, 405 F. 
Supp.2d 333, 340-41 (S.D.N.Y. 2005) (internal citations omitted). 

11 The electronic display book is part of the Exchange's "Display Book" system, an order 
management and execution facility that, among other things, receives and displays orders 
to the specialists, contains the electronic display book, and provides a mechanism to 
execute and report transactions. See Order Granting Accelerated Approval to Establish 
the Hybrid Market, Exchange Act Rei. No. 53539 (Mar. 22, 2006), _SEC Docket _ . 

'fl./ See generally A Guide to the NYSE Auction Market, New York Stock Exchange, Inc. 
(2000). We note that the NYSE is in the process of changing its manual auction market 
into a more electronic hybrid market. See Order . . . to Establish the Hybrid Market,_ 
SEC Docket at 
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location on the [Exchange floor,]" that is, the specialist trading post, "where all buyers and 
sellers that are present can witness and participate in the auction." 2/ 

Odd-lot orders, by contrast, are executed in a dedicated odd-lot order system which is 
exclusive ofthe auction market. The procedures for execution of odd-lot orders are specified in 
NYSE Rule 124. These orders are entered into "SuperDOT," an automated order routing system, 
which routes the odd-lot orders to the odd-lot order system for execution. 

While the contra-party for trades in the round lot market could be an order in the 
electronic display book, an order represented by a floor broker in the crowd, or the Exchange 
specialist, the contra-party for an odd-lot order is the Exchange specialist in that security. 10/ In 
1991 , the Exchange implemented changes to its odd-lot order handling procedures to "afford 
pricing benefits to members and member organizations' customers and to provide an inexpensive 
and efficient order execution system compatible with traditional odd-lot investing practices of 
smaller investors." ll/ These changes were "designed to enhance odd-lot executions for all 
investors by providing more economic pricing policies achieved through efficient utilization of 
the Exchange' s odd-lot system." .12/ One such change instituted the use of "Best Pricing Quote" 
for pricing odd-lot market orders to assure that an odd-lot market order sent to the Exchange for 
execution would be "priced on the basis of the best prevailing national market system quotation 
for that security." .U/ Another change "eliminated all differentials on odd-lot limit orders 
entered by member organizations through" the Exchange's odd-lot order system. 14/ The 
Commission has noted previously that the Exchange's odd-lot order system "is predicated on the 
specialists ' willingness to provide execution and price guarantees to odd-lot orders, the majority 

2/ A Guide to the NYSE Auction Market, at 3. 

lQI See, e.g. , Notice of Filing of Proposed Rule Change and Amendment No. 1 Thereto by 
the New York Stock Exchange, Inc. to Amend Exchange Rule 124 to Change the Way 
Odd-Lot Orders are Priced and Executed Systemically, Exchange Act Rei. No. 49536 
(Apr. 7, 2004), 82 SEC Docket 2423, 2425 . 

lll Order Granting Approval . . . Regarding an Information Memo on Odd-Lot Trading 
Practices, Securities Exchange Act Rei. No. 33678 (Feb. 24, 1994), 56 SEC Docket 408 . 

.12/ NYSE Information Memo No. 91 -29 (July 25, 1991) . 

.U/ Order Granting Approval . . . Regarding an Information Memo on Odd-Lot Trading 
Practices, 56 SEC Docket 408, citing Exchange Act Rei. No. 27981 (May 2, 1990), 55 FR 
19,409 (May 9, 1990). 

14/ Id., citing Exchange Act Rei. No. 28837 (Jan. 29, 1991), 56 FR 4660 (Feb. 5, 1991). A 
differential was a small extra fee -- usually an eighth of a point -- that dealers levied on 
odd-lot orders. See Jayne Levin, Big Board Seeks to Eliminate Extra Fee on Odd-Lot 
Orders, Investment Dealers' Digest, Jan. 21 , 1991 , at 8. 
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of which are entered for smaller retail accounts." .12/ The Commission has observed that these 
retail transactions are "too small to be handled efficiently through the regular Exchange auction 
process" and are generated by "retail investors to buy or sell a small amount of stock and are not 
used in short term trading strategies." l.Q/ The Commission has recognized that, as a result, 
"Exchange specialists are able to provide execution guarantees to odd-lot limit orders without 
charging an additional handling fee." 11/ In order to preserve the economic benefits afforded by 
the differential elimination, the odd-lot order system must be used "in a manner consistent with 
traditional odd-lot practices." .1]/ 

At the hearing, John Limerick, a managing director in the NYSE's technology division, 
testified that odd-lot orders are not reflected in the quoted bid and offer for the security being 
traded and are not exposed to the trading crowd on the floor. According to Limerick, odd-lot 
orders bypass the auction market entirely and their execution is not printed to the tape. 1.2/ Prior 
to the events in question, the Exchange notified its members and their associated persons in 
Information Memos that, under the odd-lot order system set forth in NYSE Rule 124, it is 
impermissible to unbundle round-lot orders into odd lots for the purpose of qualifying those 
orders for the Rule 124 odd-lot order system and its automatic execution procedures. 20/ 

Limerick also testified about the pricing mechanism of the odd-lot order system as it 
existed in 2002, during the events in question. 2.1/ In effect, when a floor broker entered an odd-

.12/ Order Granting Approval . . . Regarding an Information Memo on Odd-Lot Trading 
Practices, 56 SEC Docket at 409. 

]]_! Id. With automatic execution through the odd-lot system, and Exchange specialists' 
being assigned automatically as the contra side of an odd-lot order, the handling of odd­
lot orders in the odd-lot order system became very efficient. As a result of that efficiency, 
the Exchange was able to eliminate the differential, or order handling fee . 

.1]/ NYSE Information Memo No. 91-29 (July 25, 1991). 

1.21 The tape, or ticker, is a "telegraphic system that continuously provides the last sale prices 
and volume of securities transactions on exchanges. Information is either printed or 
displayed on a moving tape after each trade." NYSE Glossary, http: //www.nyse.com. 

20/ See NYSE Information Memos Nos. 91-29 (July 25, 1991) and 94-14 (Apr. 18, 1994). 

21 / In 2004, the Exchange amended NYSE Rule 124 to eliminate certain pricing advantages 
that the odd-lot order system possessed over the round lot auction market and to address 
"new odd-lot trading strategies" that were "not valid for use with odd-lot orders[,]" such 
as the unbundling of round-lot orders. Notice of Filing of Proposed Rule Change and 

(continued ... ) 
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lot market order, that order would be executed automatically against the specialist at the market 
bid or offer prevailing at the time the odd-lot order system received the order. By contrast, when 
a trader placed a market order in the auction market, the trader ran the risk that, due to other 
orders trading ahead of his, the market may have moved against him by the time his order was 
executed. According to Limerick, a trader placing an odd-lot order limit order could guarantee 
that his order would be executed at or better than the order's limit price, as long as the limit order 
price in the odd-lot order system was reached, or "penetrated," during the trading day. Limerick 
explained that, if a trader were to transmit an odd-lot limit order to Super DOT and a subsequent 
sale occurred at or better than the limit price, that odd-lot order would "[a]lways" receive 
execution, because there was "no such thing as shares ahead or anything like that" in the odd-lot 
order system. By contrast, a limit order placed in the auction market might not get executed even 
if the market reached the limit price, if the order was backed-up behind other orders during the 
time the limit price was reached. 22/ According to Limerick, "the potential for that [round-lot] 
limit order to not get executed was there if there were shares ahead. And actually, for the rest of 
the day it could potentially not get executed because there were shares ahead of it." Limerick 
testified that, by breaking up a round-lot limit order into odd-lot limit orders, a floor broker could 
guarantee that he would receive an execution if the odd-lot limit price were reached during the 
trading day. 

The Unbundling of Round-Lot Orders by Niebauer 

The facts concerning Niebauer's unbundling of round-lot orders are largely undisputed. 
Niebauer executed a total of971 odd-lot orders, representing 71,506 shares, between July and 
October 2002. Of those 971 odd-lot orders, 176 were odd-lot market orders, comprising 12,099 
shares, and 795 were odd-lot limit orders, comprising 59,407 shares. Niebauer unbundled 
twenty-six customer round-lot orders over nine different trading days between July and 
September 2002, and thirty-three customer round-lot orders encompassing every single trading 

211 ( ... continued) 
Amendment No. 1 Thereto by the New York Stock Exchange, Inc. to Amend Exchange 
Rule 124 to Change the Way Odd-Lot Orders are Priced and Executed Systemically, 
Exchange Act Rei. No. 49536 (Apr. 7, 2004), 82 SEC Docket 2423 , 2426 n.5. See Order 
Approving Proposed Rule Change and Amendment No. 1 Thereto by the New York 
Stock Exchange, Inc. to Amend Exchange Rule 124 to Change the Way Odd-Lot Orders 
are Priced and Executed Systemically, Securities Exchange Act Rei. No. 49745 (May 20, 
2004), 82 SEC Docket 3586. 

22/ As a result of the 2004 amendment to NYSE Rule 124, odd-lot orders currently are priced 
and executed at the price of subsequent round lot transactions and in proportion to round 
lot volume. See Order Approving Proposed Rule Change ... To Amend Exchange Rule 
124, 82 SEC Docket 3586. 
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day between October 21 and October 28, 2002. 23/ In total, Niebauer unbundled fifty-nine 
customer round-lot orders and effected the execution of over 71,000 shares from those orders 
through the Exchange's odd-lot order system during that four-month period. 24/ 

Niebauer admitted at the hearing that he "traded the odd lots ... to get the best possible 
price for [his] customers"; he argued that the unbundling was necessary, and in addition, claimed 
that he was unaware of prohibitions against unbundling. Niebauer explained that "the reason 
[he) got into the unbundling [was that he] felt the specialists were trading in front of [his] order 
flow, not honoring their quotes, they were wal}<:ing away from their markets." Niebauer defended 
his conduct by asserting that he "was probably being ripped off in another stock. And if that was 
being the case, I would basically-- I would get very frustrated with it. I would get a little hot . .. 
and I would basically take everything off the market. I didn't find it to be a very fair trading 
platform." Niebauer conceded at the hearing, however, that, when he complained to the 
Exchange about certain orders, "they were all corrected." Anthony Anderson, at the time a clerk 
employed by Westminster on the Exchange floor, testified at the hearing that, at Niebauer's 

23/ At the hearing, NYSE counsel introduced into evidence a series of system order database 
("SOD") files that captured odd-lot trading activity by Westminster during the four­
month period from July through October 2002. Limerick described a SOD file as "a 
comprehensive bible of all trading system activity that happens within the [NYSE)" and 
as "a very accurate file that is used by different divisions in the Exchange." The SOD 
files for Westminster identified some of the unbundled round-lot orders as recurring 
sequences of odd-lot orders for the same customer arranged in such a way that, if 
aggregated, they would add up to round-lots. For example, there were recurring 
sequences of fifty-share orders clustered together in those SOD files . Another pattern 
involved the following sequence of orders: 99 shares, 99 shares, 99 shares, 99 shares, 99 
shares, five shares. This sequence of five separate orders for ninety-nine shares followed 
by an order for five shares appears throughout the SOD files for Westminster during the 
relevant period. 

24/ In addition to the SOD files for Westminster, the NYSE introduced at the hearing 
numerous order tickets and charts demonstrating Niebauer's handling of various customer 
orders during the relevant period. The record evidence shows that, on numerous 
occasions during the relevant period, Niebauer unbundled customer round-lot orders into 
odd lots and executed them through the Exchange's odd-lot order system. For example, 
on October 25 , 2002, Westminster received a customer round-lot order to sell short 2,000 
shares of JPMorgan Chase & Co. stock at the market. Niebauer effected the execution of 
only 500 of those 2,000 shares through the Exchange's round-lot auction market. 
Niebauer altered the terms of the original customer order by unbundling the remaining 
1,500 shares into five odd-lot market orders for 99 shares each (comprising 495 shares), 
ten odd-lot limit orders for 99 shares each (comprising 990 shares), and one odd-lot limit 
order for 15 shares. Niebauer transmitted those odd-lot orders to SuperDOT for 
execution through the Exchange' s odd-lot order system. 
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direction, he "reported about eight or nine complaints to" the Exchange's Division of Market 
Surveillance. Anderson asserted that "maybe about two of [those complaints] took about one or 
two days to come back. The others were probably rectified within an hour, 45 minutes." Despite 
these favorable resolutions, Niebauer testified that he felt "in [his] heart [he] did the right thing" 
when he unbundled customer round-lot orders into odd lots for execution through the Exchange's 
odd-lot order system. 

Niebauer also contends that, until the Firm "got the telephone call" from the NYSE 
instructing it to cease its unbundling activities, he had not been aware of any Exchange rule 
against unbundling. He claimed that he was unfamiliar with Information Memos 91-29 and 94-
14. Niebauer's counsel indicated that Niebauer ceased unbundling round-lot orders "the minute 
the Exchange called him and told him to stop." 

The Hearing Panel "[did] not credit [Niebauer's] claim that he was unaware of 
restrictions on the use of the Exchange's odd-lot order trading system." 25/ Daniel Tandy, an 
executive floor official and former Exchange governor who was accepted by the Hearing Panel 
as an expert witness, 26/ testified that "everybody knows" about the Exchange's prohibition 
against unbundling customer round-lot orders into odd lots. Tandy also observed that the 
unbundling of a round-lot order into odd lots was "not allowed by Exchange rules." Tandy 
emphasized that, "if the rule is you can't unbundle, then . .. if there are no exceptions to the rule 
that say it's acceptable under these circumstances, and as far as I know there aren't, then you just 
can't do it." 27/ At the hearing, NYSE counsel asked Tandy what would happen on the 
Exchange floor if unbundling, in an attempt to obtain the best price for a customer, became the 
norm. Tandy responded, "If everyone did it? You would have no pricing. Because everything 
would be in the system, would be fed into the specialist account, and there would be no orders in 
the marketplace to settle price." 

In finding Niebauer liable with respect to the charges against him, the Hearing Panel 
concluded that Niebauer "intentionally 'gamed' the system; he advanced the Firm's customer 

25/ The Hearing Panel noted that "[s]ecurities professionals all understand [the] basic 
concept" that customers who place round-lot orders expect to trade in the auction market, 
not by-pass it. The Hearing Panel determined that Niebauer was a "highly experienced 
securities professional" and, like all securities professionals, should have been "aware 
that there are proscriptions against breaking up round-lot orders into odd lots." 

26/ The Hearing Panel accepted Tandy as an expert in the policies, practices, and standards 
governing execution of customer orders on the Exchange floor. Tandy was a floor broker 
and member of the Exchange who, at the time of the hearing, had served as a floor 
official for three years, an Exchange governor for six years, and an executive floor official 
for at least two years. 

27/ Tandy stated that a round-lot order could "be broken up into round lots but not odd lots." 



9 

orders for execution, ahead of round-lot orders awaiting their tum for execution." The Hearing 
Panel censured Niebauer, suspended him for two months, and ordered him to pay a $25,000 fine. 
On appeal before the Exchange's Board of Directors' Regulatory, Enforcement & Listing 
Standards Committee (the "RELs Committee"), Niebauer did not dispute the Hearing Panel's 
findings of violation, but challenged only the sanctions imposed against him. The RELs 
Committee affirmed the Hearing Panel's decision in all respects . This appeal followed. 

III. 

The NYSE's odd-lot order system set forth in NYSE Rule 124 was created to benefit 
small retail investors trading fewer than 100 shares at a time. 28/ We have stated previously that 
the Exchange's "odd-lot execution system [was] intended to provide efficient execution of odd­
lot orders at the best prices available." 29/ In that regard, we have agreed with the Exchange that 
"the odd-lot limit order trading practices identified in [Information Memo 94-14 were] not 
consistent with traditional odd-lot limit order investing practices." 30/ Those prohibited trading 
practices include the "unbundling of round-lots" and "order entry practices intended to 
circumvent the round-lot auction market." ll/ We have noted that "[ s ]uch practices could 
undermine the integrity of the system and contravene the odd-lot order system's purposes." 32/ 
We have cautioned that the abuse of the odd-lot order system "could reduce specialists' 
willingness to provide cost-efficient executions of odd-lot limit orders." 33/ We have stated that 
ensuring "the odd-lot limit order system is only utilized for the types of orders it was intended to 
accommodate will help to ensure the continued economic viability of the system .. .. " 34/ 

28/ See, e.g. , NYSE Information Memo No. 94-14. 

29/ Order Granting Approval ... Regarding an Information Memo on Odd-Lot Trading 
Practices, 56 SEC Docket 408. 

30/ Id . 

ll/ NYSE Information Memo No. 94-14. 

32/ Order Granting Approval ... Regarding an Information Memo on Odd-Lot Trading 
Practices, 56 SEC Docket 408-09. 

33/ Id. at 409 . 

34/ Id. See also NYSE Information Memos Nos. 91-29 and 94-14. Information Memo 91-29 
identifies the "unbundling of round-lots for the purpose of entering odd-lot limit orders in 
comparable amounts" as an abusive trading practice inconsistent with traditional odd-lot 
trading practices, and characterizes "order entry practices which are intended to 
circumvent the round[ -]lot auction market" as "abuses of the odd-lot system." 
Information Memo 94-14 reiterates the Exchange's prohibition against unbundling, 

(continued .. . ) 
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Throughout the proceeding below, Niebauer admitted to unbundling round-lot orders into 
odd lots in circumvention of the round-lot auction market, in order to obtain advantageous prices 
for his customers. Moreover, although nothing in the NYSE rules or interpretations states that 
scienter is required for a finding of liability here, the record supports the conclusion that 
Niebauer either knew or was reckless in not knowing that unbundling was prohibited. As a 
securities professional, Niebauer is considered to know the standards governing his conduct. 35/ 
The Hearing Panel did not credit Niebauer's claim that he was unaware of restrictions on the use 
of the Exchange' s odd-lot order trading system, 36/ and Niebauer conceded that he should have 
remembered Information Memo 91-29 and its proscriptions against unbundling. 

Before us, Niebauer argues for the first time that "the NYSE's findings of fact were based 
upon assumptions and conjectures rather than competent evidence, and such competent, credible 
evidence as did exist, overwhelmingly contradicted the NYSE's final findings of guilt." 
Niebauer fails, however, to identify any evidence that he claims contradicts the NYSE's findings 
of violation and our review of the record does not identify any such evidence. 

Moreover, at no time during the proceedings below did Niebauer challenge the facts or 
the NYSE's findings of liability. Indeed, in his answer to the NYSE' s initial charge 
memorandum and in his brief on appeal to the RELs Committee, Niebauer admitted to the 
conduct for which he was found liable. In addition, during oral argument before the RELs 
Committee, Niebauer's counsel stated that the "appeal [brief] as [he] read it dealt with the 
sanctions and did not raise the issue of the guilt finding" and that, "[t]herefore, [he came] to the 

34/ ( .. . continued) 
noting "the possibility that the odd-lot limit order service could be abused through trading 
practices which are not consistent with traditional odd-lot investing practices" including 
"unbundling of round-lots [.]" The NYSE filed these prohibitions with the Commission 
as a policy, practice, or interpretation of Exchange rules in conformance with Section 
19(b)(3)(A)(i) of the Securities Exchange Act of 1934, 15 U.S.C. § 78s(b)(3)(A)(i). See 
NYSE Infonnation Memo No. 04-14 n.1 (Mar. 19, 2004). 

35/ See Robert D. Potts, 53 S.E.C. 187, 205 (1997) (stating that "professionals are deemed to 
know the standards that govern their conduct"); Smith Barney, Harris Upham & Co., 48 
S.E.C. 11, 15 (1984) (finding that respondent "was sufficiently apprised that the actions it 
was taking could run afoul of applicable ethical standards"). 

36/ Credibility determinations of an initial fact finder are entitled to considerable weight and 
deference because they are based on hearing the witnesses' testimony and observing their 
demeanor. Stephen Michael Sohmer and Spyder Securities, Inc. , Exchange Act Rel. No. 
49052 (Jan. 12, 2004), 81 SEC Docket 4066, 4078 n.27; David M. Levine and Triple J 
Partners, Inc. , Exchange Act Rel. No. 48760 (Nov. 7, 2003), 81 SEC Docket 2303 , 2313 
n.21 (citing Brian A. Schmidt, 55 S.E.C. 576, 580 n.5 (2002) (citations omitted)), petition 
denied, 407 F.3d 178 (3d Cir. 2005). 
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Committee today dealing only with that." Accordingly, we find that Niebauer violated NYSE 
Rule 124 by breaking up customer round-lot orders into odd-lot orders and executing those 
orders through the Exchange's odd-lot order system during the four-month period from July 
through October 2002. Violations of Exchange rules such as NYSE Rule 124 constitute conduct 
inconsistent with the just and equitable principles of trade provisions ofNYSE Rule 
476(a)(6). 37/ Accordingly, we also find that Niebauer violated NYSE Rule 476(a)(6) by 
engaging in odd-lot trading in circumvention of the Exchange's round-lot auction market. 

IV. 

We may cancel, reduce, or require remission of a sanction imposed by the NYSE if we 
find, having due regard for the public interest and the protection of investors, that the NYSE' s 
sanction is excessive or oppressive or imposes an unnecessary burden on competition. 3 8/ We 
make no such finding here. 

We believe that in censuring Niebauer, suspending him for two months, and fining him 
$25,000, the Exchange properly considered the scope and nature ofNiebauer's misconduct, as 
well as any mitigating factors. 39/ Niebauer unbundled fifty-nine customer round-lot orders and 
executed 971 odd-lot orders, involving over 71 ,000 shares. This was no mere oversight on his 
part; he admits that he unbundled the orders intentionally to obtain advantages for his customers 
not available in the round lot auction market. Of the 971 odd-lot orders, 795 of them were odd­
lot limi t orders, which enabled Niebauer to guarantee execution of certain ofhis customer's 
orders at advantageous prices. 

37/ This standard is analogous to that adopted by other self-regulatory organizations that find 
a violation of their rules a violation of just and equitable principles of trade. Cf. E. 
Magnus Oppenheim & Co., Exchange Act Rel. No. 51479 (Apr. 6, 2005), 85 SEC Docket 
475, 478 (holding that a violation of another NASD rule is also a violation ofNASD 
Conduct Rule 211 0); Chris Dinh Hartley, Exchange Act Rel. No. 50031 (July 16, 2004), 
83 SEC Docket 1239, 1244 (same); Stephen J. Gluckman, 54 S.E.C. 175, 185 (1999) 
(same). 

38/ See Exchange Act Section 19(e)(2), 15 U.S.C. § 78s(e)(2) . Niebauer does not claim, nor 
does the record show, that the NYSE's sanctions impose an unnecessary or inappropriate 
burden on competition. 

39/ See Levine, 81 SEC Docket at 2323 (finding that the Exchange "properly considered the 
wide-ranging scope and serious nature of [a]pplicants ' misconduct, as well as any 
mitigating factors"); Ralph Joseph Presutti, 52 S.E.C. 832, 839 (1996) (finding that "the 
Exchange's sanction of a censure and a two-month suspension already reflect[ ed] these 
mitigating factors.") . 
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Niebauer's misconduct "was not an isolated incident but rather an ongoing pattern that 
stopped only when it was detected." 40/ At first, Niebauer unbundled customer round-lot orders 
on nine days over a period of three months. In the week before he was caught, however, his 
unbundling had escalated into a daily practice. Specifically, between July and September 2002, 
Niebauer unbundled twenty-six customer round-lot orders over nine different trading days. In 
the one-week period between October 21 and October 28, 2002, Niebauer unbundled customer 
round-lot orders on every single trading day, for~ total of thirty-three round-lot orders. 41 / As 
the Hearing Panel observed, "over time, [Niebauer 's) use of odd-lot trading to bypass the market 
escalated, until [he] was caught.;' Nonetheless, Niebauer asserted that he felt he "did the right 
thing." 

We have held previously that, "to be truly remedial, the sanctions must deter the 
applicants before us and others who may be tempted to engage in similar violations." 42/ We 
believe that the sanctions imposed here will have a deterrent effect. 43/ In imposing these 
sanctions, the NYSE emphasized that the integrity of the Exchange's market is dependent on the 
adherence of its professional participants to its trading rules. We recognize that the 2004 
amendment to NYSE Rule 124 was designed, in part, to eliminate the incentives motivating 
professional participants like Niebauer from engaging in this specific violation in the future. 
However, the gravamen ofNiebauer' s misconduct was his at least reckless disregard of 
Exchange rules considered crucial to the integrity of the auction market. The NYSE rejected 
Niebauer' s claim that he was justified in misusing the odd-lot trading system. In light of these 

40/ Keith Springer, 55 S.E.C. 632, 648 (2002) 

41 / Compare Keith Springer, 55 S.E.C. 839, 842 (2002) (denying applicant's motion for 
reconsideration and noting evidence of consistency in applicant's misconduct). 

42/ Investment Planning, Inc., 51 S.E.C. 592, 599 (1993). 

43 / See Edward John McCarthy, 406 F.3d 179, 189 (2d Cir. 2005) (emphasizing the 
importance of providing a deterrence rationale for our decisions, in the context of a two­
year suspension). Cf. Schield Management Company and Marshall L. Schield, Exchange 
Act Rel. No. 53201 (Jan. 31, 2006), 87 SEC Docket 848 (noting in our review of an 
administrative law judge's decision that we consider the extent to which the sanction will 
have a deterrent effect); Ahmed Mohamed Soliman, 52 S.E.C. 227,231 n.l2 (1995) 
(stating in our review of an administrative law judge's decision that the selection of an 
appropriate sanction involves consideration of several elements, including deterrence); 
Steadman v. SEC, 603 F.2d 1126, 1142 (5th Cir. 1979), affd on other grounds, 450 U.S. 
91 (1981) (in ruling on an appeal of our review of an administrative law judge's decision, 
the Fifth Circuit stated that "the Commission may consider the likely deterrent effect its 
sanctions will have on others in the industry."). 
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considerations, we believe that these sanctions are warranted to act "as a deterrent to others" by 
demonstrating the consequences of violating Exchange rules. 44/ 

Niebauer argues that the sanctions imposed by the NYSE are excessive and without any 
foundation or precedent in relation to its findings and the "actual facts" of this proceeding. We 
have held that the appropriate sanctions in a case depend on the particular facts and 
circumstances and cannot be determined by comparison with action taken in other cases. 45/ 
Nonetheless, we note that the sanctions here fall within the range of sanctions imposed for 
violations of comparable NYSE trading rules. 46/ In any event, we have examined the facts and 

44/ Schield Management Company, 87 SEC Docket at 844. 

45/ See, e.g., Michael A. Rooms, Exchange Act Rei. No. 51467 (Apr. 1, 2005), 85 SEC 
Docket 444, 450-51, affd, No. 05-9531 (lOth Cir. 2006); Sohmer, 81 SEC Docket at 
4085 ; Levine, 81 SEC Docket at 2322. 

46/ See, e.g., Frank Joseph Ali, Exchange Hearing Panel Dec. 05-4 (Jan. 13, 2005) (consent 
to censure, five-year ban from functioning in a compliance or supervisory capacity, and 
undertaking to cooperate, where respondent participated in improper trading arrangement 
and fai led to discharge compliance duties) ; Karl Zachar, Exchange Hearing Panel Dec. 
04-93 (June 16, 2004) (consent to censure and fifteen-month bar, where respondent 
delayed allocation of trades until post-execution in order to grant preferential treatment to 
certain customers); Fernando Garcia Morillo, Exchange Hearing Panel Dec. 04-87 
(June 2, 2004) (consent to censure, $75,000 fine, and one-month suspension, where 
respondent effected improper post-execution allocations of trades in customer accounts); 
Charles C. Sorsby, Exchange Hearing Panel Dec. 98-71 (July 23 , 1998) (consent to 
censure, one-month bar, and $75,000 fine, where respondent effected improper post­
execution allocations of trades in customer accounts); William Shanahan, Exchange 
Hearing Panel Dec. 97-1 19 (Sept. 9, 1997) (consent to censure, three-month plenary 
suspension, $50,000 fine, and three-year suspension from working as a specialist, where 
respondent, among other things, allocated shares of stock to a two-dollar broker in the 
absence of a bona fide order, failed to accord proper treatment of customer orders, and 
failed effectively to execute commission orders). , 

We note that these are settled cases whose sanctions may understate the sanctions that 
would be imposed in litigated cases because settled sanctions reflect pragmatic 
considerations such as the avoidance of time-and-manpower-consuming adversary 
litigation. See, e.g., Anthony A. Adonnino, Exchange Act Rei. No. 486 18 (Oct. 9, 2003), 
81 SEC Docket 981, 999, affd, No. 03-41111 (2d Cir. 2004) (noting that settled cases 
may result in lesser sanctions); Richard J. Puccio, 52 S.E.C. 1041 , 1045 (Oct. 22, 1996) 
(noting that respondents who offer to settle may properly receive lesser sanctions than 

(continued ... ) 
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the nature of the violations at issue here and see no basis for reducing the sanctions imposed by 
theNYSE. 

We conclude that these sanctions are appropriate to protect the public from harm. This 
case exemplifies the kind of "abusive trading practice" inconsistent with traditional odd-lot 
trading practices and the integrity of the round lot auction market. By circumventing the round 
lot auction market, Niebauer threatened the integrity of the pricing mechanism required for the 
maintenance of a fair and orderly market. 47 I As Tandy testified, if everyone did the same, 
"[y]ou would have no pricing." For all the reasons stated above, we do not find the sanctions 
imposed by the Exchange to be excessive or oppressive. 

An appropriate order will issue. 48/ 

By the Commission (Chairman COX and Commissioners ATKINS, CAMPOS, 
NAZARETH and CASEY). 

46/ ( ... continued) 

Nancy M. Morris 
Secretary 

~'»t.~ 
By: (JlH M. Peterson 

Assistant Secretary 

they otherwise might have received based on pragmatic considerations such as the 
avoidance of time-and-manpower-consuming adversary proceedings). 

47/ Compare SIG Specialists, Inc., Exchange Act Rel. No. 51867 (June 17, 2005), 85 SEC 
Docket 2679, 2696 (finding that applicants' mishandling of certain trades "threatened the 
integrity of the Exchange's pricing mechanism by disrupting the price continuity required 
for the maintenance of a fair and orderly market."). 

48/ We have considered all of the parties' contentions. We have rejected or sustained them to 
the extent that they are inconsistent or in accord with the views expressed in this opinion. 
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In the Matter of the Application of 

ARTHUR JAMES NIEBAUER 
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For Review of Disciplinary Action Taken by the 

NEW YORK STOCK EXCHANGE, INC. 

ORDER DISMISSING APPLICATION FOR REVIEW OF ACTION OF NATIONAL 
SECURITIES EXCHANGE 

On the basis of the Commission's opinion issued this day, it is 

ORDERED that the application for review of disciplinary action taken by the New York 
Stock Exchange, Inc. against Arthur James Niebauer be, and it hereby is, dismissed. 

By the Commission. 

Nancy M. Morris 
Secretary 

Qitl"'0. ~ 
By:UiU M. Peterson 

Assistant Secretary 
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UNITED STATES OF AMERICA 
Before the 

SECURITIES AND EXCHANGE COMMISSION 

INVESTMENT COMPANY ACT OF 1940 
Release No. 27473 I August 31, 2006 

ADMINISTRATIVE PROCEEDING 
File No. 3-12403 

In the Matter of 

Delaware Service Company, 
Inc., 

Respondent. 

I. 

ORDER INSTITUTING 
ADMINISTRATIVE AND CEASE-AND­
DESIST PROCEEDINGS PURSUANT TO 
SECTIONS 9(b) AND 9(f) OF THE 
INVESTMENT COMPANY ACT OF 1940, 
MAKING FINDINGS, AND IMPOSING 
REMEDIAL SANCTIONS AND A CEASE­
AND-DESIST ORDER. 

The Securities and Exchange Commission ("Commission") deems it appropriate and in the 
public interest that public administrative and cease-and-desist proceedings be, and hereby are, 
instituted pursuant to Sections 9(b) and 9(f) of the Investment Company Act of 1940 ("Investment 
Company Act") against Delaware Service Company, Inc. ("Respondent" or "DSC"). 

II. 

In anticipation of the institution of these proceedings, Respondent has submitted an Offer 
of Settlement (the "Offer") which the Commission has determined to accept. Solely for the 
purpose of these proceedings and any other proceedings brought by or on behalf of the 
Commission, or to which the Commission is a party, and without admitting or denying the findings 
herein, except as to the Commission' s jurisdiction over it and the subj ect matter of these 
proceedings, Respondent consents to the entry of this Order Instituting Administrative and Cease­
and-Desist Proceedings Pursuant to Sections 9(b) and 9(f) of the Investment Company Act of 
1940, Making Findings, and Imposing Remedial Sanctions and a Cease-and-Desist Order 
("Order"), as set forth below. 

Ill 

On the basis of this Order and Respondent 's Offer, the Commission finds that: 



Summary 

Section 19(a) of the Investment Company Act makes it unlawful for an investment company 
to pay any dividend or make any distribution in the nature of a dividend payment, wholly or partly, 
from any source other than net income unless such payment is accompanied by a written statement 
which adequately discloses the source of such payment (a " 19( a) notice"). Rule 19a-1 promulgated 
thereunder requires every such written statement to clearly indicate what portion of the payment per 
share is made from a list of enumerated sources, including "[p ]aid-in surplus or other capital 
source." Section 19(a) and Rule 19a-1 are intended to afford security holders adequate disclosure of 
the sources from which dividend payments are made. 

From January 2000 through March 2004 ("relevant time period"), three closed-end funds 
(the "Funds") administered by DSC paid a total of 98 dividends that included a return of 
shareholders ' capital. None of the distributions was accompanied by the required 19(a) notice. 
Each of the Funds had so-called "managed distribution policies." These Funds' annual reports 
stated that they would pay regular distributions at a specified annual rate. Each Fund was designed 
and managed to attract investors seeking a steady stream of income. 

In addition, on March 14, 2002, DSC sought an exemption from the Commission for two of 
the Funds to allow them to distribute long-term capital gains more than once a year.' The 
exemption was granted, in part, on the basis ofDSC's representation in its application that it was 
providing the required 19(a) notices to shareholders of the Funds. That representation was an 
untrue statement of material fact in violation of Section 34(b) of the Investment Company Act. 2 

Respondent 

1. Respondent DSC, incorporated in Delaware on February 25, 1988, provides 
accounting and administrative services to all open and closed-end registered investment companies 
in the Delaware Investments complex. DSC is an affiliate of Delaware Management Company, 
which is a series of Delaware Management Business Trust, a registered investment adviser.3 DSC 
contracts directly with each fund and is paid for accounting and administrative services based on the 
funds' average net assets. For the relevant time period, DSC provided accounting and 
administrative services to the Delaware Investments Dividend and Income Fund, Inc., Delaware 

Section 19(b) of the Investment Company Act makes it unlawful for an investment company to distribute 
long-term capital gains, as defined in the Internal Revenue Code of 1954, more often than once every twelve 
months, except in certain limited circumstances. 

2 Section 34(b) of the Investment Company Act makes it unlawful for any person to make untrue statements 
of material fact, or omit material information necessary to make other statements made not misleading, in any 
registration statement, application, report, account, record, or other document filed with the Commission pursuant to 
the Investment Company Act. 

Delaware Management Business Trust is a Delaware Statutory Trust. Delaware Management Company is 
a series, or division, under the trust as provided by the Delaware Statutory Trust Act. See 12 Del. C. §3806(b)(2) 
(2005). 
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Investments Global Dividend and Income Fund, Inc., and the Lincoln National Convertible 
Securities Fund, Inc. 

Other Relevant Entities 

2. Delaware Management Company is a series of Delaware Management Business 
Trust, a registered investment adviser. For the relevant time period, Delaware Management 
Company provided investment advisory services to the Delaware Investments Dividend and 
Income Fund, Inc., Delaware Investments Global Dividend and Income Fund, Inc., and the Lincoln 
National Convertible Securities Fund, Inc. 

3. Delaware Investments Dividend and Income Fund, Inc. is registered under the 
Investment Company Act as a closed-end investment company, incorporated under the laws of 
Maryland. It has one class of common stock and its shares trade on the New York Stock 
Exchange under the symbol DDF. Its stated primary investment objective is to seek high current 
income. Capital appreciation is a secondary objective. In December 1995, the Fund 
implemented a managed distribution policy. The Fund's annual reports state that under the 
policy the Fund will pay monthly distributions at a specified rate and that the Fund is managed 
with a goal of generating as much of the distribution as possible from ordinary income (net 
investment income and short-term capital gains.) The balance of the distribution then comes 
from long-term capital gains and, if necessary, a return of capital. 

4. Delaware Investments Global Dividend and Income Fund, Inc. is registered under 
the Investment Company Act as a closed-end investment company, incorporated under the laws 
of Maryland. It has one class of common stock and its shares trade on the New York Stock 
Exchange under the symbol DGF. Its stated objective is to seek high current income. Capital 
appreciation is a secondary objective. In December 1995, the Fund implemented a managed 
distribution policy. The Fund' s annual reports state that under the policy it will pay monthly 
distributions at a specified rate and that the Fund is managed with a goal of generating as much 
of the distribution as possible from ordinary income (net investment income and short-term 
capital gains). The balance of the distribution then comes from long-term capital gains and, if 
necessary, a return of capital. 

5. The Lincoln National Convertible Securities Fund, Inc. was registered under the 
Investment Company Act as a closed-end investment company, incorporated under the laws of 
Maryland. It had one class of common stock and its shares traded on the New York Stock 
Exchange under the symbol LNV. Its stated objective was to provide a high level of total return 
through a combination of capital appreciation and current income. In July 2002, the Fund 
implemented a managed distribution policy. The Fund's annual reports stated that under the policy 
it would pay quarterly distributions at a specified rate and would be managed with the goal of 
generating as much of the distribution as possible from ordinary income (net investment income 
and short-term capital gains), with the balance from long-term capital gains and, if necessary, a 
return of capital. On June 24, 2005, the Fund merged into the Delaware Dividend Income Fund, an 
open-end series of Delaware Group Equity Ftmds V. 
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DSC's Section 19(a) Violations 

6. Section 19(a) of the Investment Company Act prohibits investment companies from 
paying dividends from any source other than accumulated undistributed net income, unless the 
payment is accompanied by a written statement to shareholders disclosing the source ofthe 
payment. Its purpose is to afford shareholders adequate disclosure of the sources from which 
dividend payments are made so that shareholders will not believe that a mutual fund 's portfolio is 
generating investment income when, in fact, dividends are paid from other sources such as return 
of shareholders ' capital. Rule 19a-l (g) states that its purpose is to afford shareholders adequate 
disclosure ofthe sources from which dividend payments are made. 4 Rule 19a-l specifies that the 
written statement must be made on a separate paper and clearly indicate what portion of the 
payment is from: (1) net income (not including capital gains); (2) capital gains; or (3) paid-in 
surplus or other capital source. 

7. From January 2000 until March 2004,5 Delaware Investments Dividend and Income 
Fund, Inc. , Delaware Investments Global Dividend and Income Fund, Inc., and Lincoln National 
Convertible Securities Fund, Inc., collectively "the Funds," paid 98 dividends to shareholders 
without contemporaneously disclosing that a portion of each dividend was actually a return of the 
investors' capital, in violation of Section 19( a) and Rule 19a-1 as follows: 

Fund 

Delaware Investments 
Dividend and Income Fund, 
Inc. 
Delaware Investments Global 
Dividend and Income Fund, 
Inc. 
Lincoln National Convertible 
Securities Fund, Inc. 

Number of Distributions 
Including 

Return of Capital 

44 

46 

8 

Average Percentage 
Return of Capital 

44.2% 

51.5% 

40.8% 

4 In an accompanying Investment Company Act Release, the Commission emphasized the importance of 
explicit and affirmative disclosure whenever a dividend is paid from a capital source. Letter of the Director of the 
Investment Company Division relating to Section 19 and Rule N-19-1, S.E.C. Release No IC-7 1, 1941 WL 377 15 
(Feb. 21, 1941 ). Because the characterization of a distribution may change at year-end, investment companies must 
reasonabiy estimate the character of the distribution at the time it is made. 

The Funds began making the required 19(a) disclosures in April 2004, in response to an inquiry from the 
Commission staff. 
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8. Each Fund operated under a managed distribution policy.6 The policy committed 
the Funds to distribute a certain percentage of average net assets as dividends. The Delaware 
Investments Dividend and Income Fund, Inc. and the Delaware Investments Global Dividend and 
Income Fund, Inc. implemented this policy in December 1995; the Lincoln National Convertible 
Securities Fund, Inc. implemented it in July 2002. 

9. Respondent DSC contracted with each of the Funds over the relevant period to 
provide fund administration and accounting services. Pursuant to those contracts, DSC was 
responsible for determining the amount and composition of all distributions to shareholders; 
providing the transfer agent, dividend disbursing agent, and custodian with information necessary 
to effect payment of dividends and distributions; and preparing and filing all reports and notices 
required by the federal securities laws and regulations, including any required 19(a) notices. 

10. DSC knew, or was reckless in not knowing, at the time each ofthe 98 distributions 
was made that each included a return of shareholders' capital as of the end of the period during 
which the distribution was made.7 However, DSC failed to transmit required 19(a) notices with the 

6 The Delaware Investments Dividend and Income Fund, Inc. and the Delaware Investments Global Dividend 
and Income Fund, Inc.'s 1995 annual shareholder reports stated: "The purpose of the managed distribution policy is to 
make the Fund more attractive to income-oriented investors ... thereby ... encouraging additional share purchases 
which should help the Fund's market price to more accurately reflect the value of its holdings." The per share Net 
Asset Value ("NA V") of a closed-end fund is the total value of securities in its portfolio divided by the number of 
outstanding shares. The price at which the shares trade on an exchange fluctuates, however, according to investor 
demand, which may cause the price to reflect a premium or discount to the NA V. A fund that has committed to a 
managed distribution policy but fails to earn or realize income sufficient to meet the target distributions as represented 
to shareholders will generally fund them with return of capital or long-term capital gains. 

7 
The Delaware Investments Dividend and Income Fund, Inc. and the Delaware Investments Global 

Dividend and Income Fund, Inc. made monthly distributions. Consequently, Section 19(a) required those funds to 
estimate whether a particular month's distribution was derived from a source other than net investment income as of 
the end of that month. The Lincoln National Convertible Securities Fund, Inc. made quarterly distributions. 
Consequently, Section 19(a) required this fund to estimate whether a particular quarter 's distribution was derived 
from a source other than net investment income as of the end of that quarter. 

Section 19( a) requires registered investment companies to identify the source of dividends paid from 
sources other than accumulated undistributed net income (or net income for the current or preceding fiscal year) 
determined in accordance with good accounting practice. Rule 19a-l (e) further requires that "the source or sources 
from which a dividend is paid shall be determined (or reasonably estimated) to the close of the period as of which it 
is paid ... . " Because DSC contractually assumed the Funds' responsibilities under Section l9(a), DSC was required 
to reasonably estimate the Funds ' net investment income position at the end of the period for which a distribution 
was made and to send notices if, at that point in time, the distribution included a portion from sources other than net 
income. DSC 's justification for not sending the required l9(a) notices was that at the time most of the relevant 
distributions were made, its projections of net income for the remainder of the year created a reasonable likelihood 
that there would be sufficient investment income received during the rest of the fiscal year to cover the distributions. 
Rule 19a-l(e), however, mandates reasonable estimates at the time of payment and provides that inaccurate 
estimates be corrected. Therefore, notwithstanding DSC's projections (at the time each dividend was paid) that the 
nature of the distribution might change before the completion of the tax year, it was nevertheless obligated to inform 
shareholders of the Funds ' best estimate regarding the composition of that dividend at the time it was paid. Nothing 
in Section 19(a) or Rule 19a-l prevents registered investment companies from including additional disclosure about 
the likelihood that the nature of a dividend payment might change at the end of the year due to portfolio 
management activity. 

5 



distributions. At the end of each calendar year, DSC provided shareholders with Internal Revenue 
Service Form 1 099-DIV disclosing the nature of all distributions on a tax basis. But that notice did 
not comply with Section 19( a) and Rule 19a-1 because it was not made contemporaneously with 
each dividend. 

11. As a result of the conduct described above, DSC willfully aided and abetted and 
caused the Funds' violations of Section 19(a) and Rule 19a-1.8 

DSC's Section 34(b) Violations 

12. Section 34(b) of the Investment Company Act makes it unlawful for any person to 
make untrue statements of material fact, or omit material information necessary to make other 
statements made not misleading, in any registration statement, application, report, account, 
record, or other document filed with the Commission pursuant to the Investment Company Act. 

13 . On March 14, 2002, DSC applied to the Commission on behalf of the Delaware 
Investments Dividend and Income Fund, Inc. and the Delaware Investments Global Dividend 
and Income Fund, Inc. for an exemption from Section 19(b) of the Investment Company Act to 
allow the Funds to make up to twelve distributions of long-term capital gains a year. DSC 
sought the exemption in order to be able to use long-term capital gains to fund the fixed 
distributions mandated by the Funds' managed distribution polices. In its application, DSC 
asserted "Applicant ' s Shareholders are informed that Applicants fixed distributions are not tied 
to their investment income and realized capital gains and do not represent yield or investment 
return ... [because] . .. [i]n accordance with Rule 19a-1 under the [Investment Company] Act, a 
separate statement showing the source of the distribution (net investment income, net realized 
capital gains or return of capital) accompanies each distribution." 

14. That assertion was untrue because, as described above, DSC was not providing 
the required 19(a) notices for the two funds at the time the application was made. 

15. As a result of the conduct described above, DSC willfully violated Section 34(b) 
of the Investment Company Act. 9 

8 "Willfully" as used in paragraph 11 of this Order means intentionally committing the act that constitutes 
the violation. See Wonsover v. SEC, 205 F.3d 408, 414 (D.C. Cir. 2000); Tager v. SEC, 344 F.2d 5, 8 (2d Cir. 
1965). 

9 "Willfully" as used in paragraph 15 of this Order means intentionally committing the act that constitutes 
the violation. See Wonsover v. SEC, 205 F.3d 408, 414 (D.C. Cir. 2000); Tager v. SEC, 344 F.2d 5, 8 (2d Cir. 
1965). There is no requirement that the actor also be aware that he or she is violating one of the Rules or Acts. 
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DSC's Remedial Efforts and Cooperation 

16. In determining to accept the Offer, the Commission considered certain remedial 
actions promptly undertaken by the Respondent and its cooperation with the Commission staff. 

IV. 

In view of the foregoing, the Commission deems it appropriate and in the public interest to 
impose the sanctions agreed to in Respondent DSC's Offer. 

Accordingly, pursuant to Sections 9(b) and 9(f) ofthe Investment Company Act, it is 
hereby ORDERED that: 

A. Respondent Delaware Service Company, Inc. shall cease and desist from 
committing or causing any violations and any future violations of Section 34(b) of the Investment 
Company Act and causing any violations and any future violations of Section 19(a) of the 
Investment Company Act and Rule 19a-1 promulgated thereunder; and 

B. Respondent Delaware Service Company, Inc. shall, within 30 days of the entry of 
this Order, pay a civil money penalty in the amount of $425,000.00 to the United States Treasury. 
Such payment shall be: (A) made by United States postal money order, certified check, bank 
cashier's check or bank money order; (B) made payable to the Securities and Exchange 
Commission; (C) hand-delivered or mailed to the Office of Financial Management, Securities and 
Exchange Commission, Operations Center, 6432 General Green Way, Stop 0-3 , Alexandria, VA 
22312; and (D) submitted under cover letter that identifies Delaware Service Company, Inc. as a 
Respondent in these proceedings, the file number of these proceedings, a copy of which cover 
letter and money order or check shall be sent to Peter Bresnan, Esq. , Division of Enforcement, 
Securities and Exchange Commission, 100 F. Street N.E., Washington, D.C. 20549. 

By the Commission. 
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Nancy M. Morris 
Secretary 

B~:.p~ 
···· Assistant Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 54393 I August 31, 2006 

ADMINISTRATIVE PROCEEDING 
File No. 3-12406 

In the Matter of 

ROBERT VITALE, 

Respondent. 

I. 

ORDER INSTITUTING ADMINISTRATIVE 
PROCEEDINGS PURSUANT TO SECTION 
15(b) OF THE SECURITIES EXCHANGE 
ACT OF 1934, MAKING FINDINGS, AND 
IMPOSING REMEDIAL SANCTIONS 

The Securities and Exchange Commission ("Commission") deems it appropriate and in 
the public interest that public administrative proceedings be, and hereby are, instituted pursuant 
to Section 15(b) of the Securities Exchange Act of 1934 ("Exchange Act") against ROBERT 
VITALE ("Vitale" or "Respondent"). 

II. 

In anticipation of the institution of these proceedings, Respondent has submitted an Offer 
of Settlement (the "Offer") which the Commission has determined to accept. Solely for the 
purpose of these proceedings and any other proceedings brought by or on behalf of the 
Commission, or to which the Commission is a party, and without admitting or denying the 
findings herein, except as to the Commission's jurisdiction over him and the subject matter of 
these proceedings, and the findings contained in Section III.2 below, which are admitted, 
Respondent consents to the entry of this Order Instituting Administrative Proceedings Pursuant 
to Section 15(b) of the Securities Exchange Act of 1934, Making Findings, and Imposing 
Remedial Sanctions ("Order"), as set forth below. 

III. 

On the basis of this Order and Respondent's Offer, the Commission finds that: 

1. ROBERT VITALE, age 34, was an unregistered representative and cold-
caller supervisor at the Pompano Beach branch office of Preferred Securities Group, Inc. 
(''Preferred"), a registered broker-dealer, from at least March through June 1999. Vitale 
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1. ROBERT VITALE, age 34, was an unregistered representative and cold-
caller supervisor at the Pompano Beach branch office of Preferred Securities Group, Inc. 
("Preferred"), a registered broker-dealer, from at least March through June 1999. Vitale 
participated in the offering of Orex Gold Mines Corporation ("Orex") stock, which is a penny 
stock. Vitale currently resides in Parkland, Florida. 

2. On August 15, 2006, a final judgment was entered by consent against 
Vitale, permanently enjoining him from future violations of Sections 5(a), 5(c), and 17(a) of the 
Securities Act of 1933 ("Securities Act"), and Section 10(b) of the Exchange Act and Rule 10b-5 
thereunder, and from aiding and abetting violations of Section 15(g) of the Exchange Act and 
Rules 15g-2, 15g-4, and 15g-5 thereunder, in the civil action entitled Securities and Exchange 
Commission v. John W. Surgent, et al. , Civil Action Number 04-60493-Civ-COHN/SNOW, in 
the United States District Court for the Southern District of Florida. 

3. The Commission's complaint alleged, among other things, that, from 
March 1999 through July 1999, Vitale participated in the fraudulent offer and sale of over $3 
million in unregistered Orex securities to over one hundred individuals. In connection with this 
fraudulent offering, the complaint alleges that Vitale engaged in various sales practice abuses, 
.allowed unregistered brokers to use his name while soliciting investments in Orex, made false 
and misleading statements about Orex, failed to make the required penny stock disclosures to 
customers concerning Orex, including but not limited to the failure to disclose the actual amount 
of compensation received by Vitale and other of Preferred's personnel from the transactions in 
Orex stock, and otherwise engaged in a variety of conduct which operated as a fraud and deceit 
on investors. 

IV. 

In view of the foregoing, the Commission deems it appropriate and in the public interest 
to impose the sanctions specified in Respondent Vitale ' s Offer. 

Accordingly, it is hereby ORDERED: 

Pursuant to Section 15(b)(6) of the Exchange Act, that Respondent Vitale be, and hereby is, 
barred from association with any broker or dealer. 

Any reapplication for association by the Respondent will be subject to the applicable 
laws and regulations governing the reentry process, and reentry may be conditioned upon a 
number of factors , including, but not limited to, the satisfaction of any or all of the fo llowing: 
(a) any disgorgement ordered against the Respondent, whether or not the Commission has fully 
or partially waived payment of such disgorgement; (b) any arbitration award related to the 
conduct that served as the basis for the Commission order; (c) any self-regulatory organization 
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arbitration award to a customer, whether or not related to the conduct that served as the basis for 
the Commission order; and (d) any restitution order by a self-regulatory organization, whether or 
not related to the conduct that served as the basis for the Commission order. 

By the Commission. 

N~~~/WVUG" 
Secretary 
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SECURITIES AND EXCHANGE COMMISSION N-ut-PA. ?ic..>p;;i.~ 
SECURITIES EXCHANGE ACT OF 1934 
Release No. 54392 I August 31, 2006 

ADMINISTRATIVE PROCEEDING 
File No. 3-12405 

In the Matter of 

SALVATORE PUCCIO, 

Respondent. 

I. 

ORDER INSTITUTING ADMINISTRATIVE 
PROCEEDINGS PURSUANT TO SECTION 
15(b) OF THE SECURITIES EXCHANGE 
ACT OF 1934, MAKING FINDINGS, AND 
IMPOSING REMEDIAL SANCTIONS 

The Securities and Exchange Commission ("Commission") deems it appropriate and in 
the public interest that public administrative proceedings be, and hereby are, instituted pursuant 
to Section 15(b) of the Securities Exchange Act of 1934 ("Exchange Act") against 
SALVA TORE PUCCIO ("Puccio" or "Respondent"). 

II. 

In anticipation of the institution ofthese proceedings, Respondent has submitted an Offer 
of Settlement (the "Offer") which the Commission has determined to accept. Solely for the 
purpose of these proceedings and any other proceedings brought by or on behalf of the 
Commission, or to which the Commission is a party, and without admitting or denying the 
findings herein, except as to the Commission's jurisdiction over him and the subject matter of 
these proceedings, and the findings contained in Section 111.2 below, which are admitted, 
Respondent consents to the entry of this Order Instituting Administrative Proceedings Pursuant 
to Sec.tion 15(b) of the Securities Exchange Act of 1934, Making Findings, and Imposing 
Remedial Sanctions ("Order"), as set forth below. 

III. 

On the basis of this Order and Respondent's Offer, the Commission finds that: 



1. SALVA TORE PUCCIO, age 35, was a registered representative and a 
manager ofthe Pompano Beach branch office of Preferred Securities Group, Inc. ("Preferred"), a 
registered broker-dealer, from at least March through June 1999. Puccio participated in the 
offering of Orex Gold Mines Corporation ("Orex") stock, which is a penny stock. Puccio 
currently resides in Coral Springs, Florida. 

2. On August 15, 2006, a final judgment was entered by consent against 
Puccio, permanently enjoining him from future violations of Sections 5(a), 5(c), and 17(a) of the 
Securities Act of 1933 ("Securities Act"), and Section 1 O(b) of the Exchange Act and Rule 1 Ob-5 
thereunder, and from aiding and abetting violations of Section 15(g) of the Exchange Act and 
Rules 15g-2, 15g-4, and 15g-5 thereunder, in the civil action entitled Securities and Exchange 
Commission v. John W. Surgent, et al., Civil Action Number 04-60493-Civ-COHN/SNOW, in 
the United States District Court for the Southern District of Florida. 

3. The Commission's complaint alleged, among other things, that, from 
March 1999 through July 1999, Puccio participated in the fraudulent offer and sale of over $3 
million in umegistered Orex securities to over one hundred individuals. In connection with this 
fraudulent offering, the complaint alleges that Puccio engaged in various sales practice abuses, 
allowed umegistered brokers to use his name while soliciting investments in Orex, made false 
and misleading statements about Orex, failed to make the required penny stock disclosures to 
customers concerning Orex, including but not limited to the failure to disclose the actual amount 
of compensation received by Puccio and other of Preferred's personnel from the transactions in 
Orex stock, and otherwise engaged in a variety of conduct which operated as a fraud and deceit 
on investors. 

IV. 

In view of the foregoing, the Commission deems it appropriate and in the public interest 
to impose the sanctions specified in Respondent Puccio's Offer. 

Accordingly, it is hereby ORDERED: 

Pursuant to Section 15(b)(6) of the Exchange Act, that Respondent Puccio be, and hereby is, 
barred from association with any broker or dealer. 

Any reapplication for association by the Respondent will be subject to the applicable 
laws and regulations governing the reentry process, and reentry may be conditioned upon a 
number of factors , including, but not limited to, the satisfaction of any or all of the following: 
(a) any disgorgement ordered against the Respondent, whether or not the Commission has fully 
or partially waived payment of such disgorgement; (b) any arbitration award related to the 
conduct that served as the basis for the Commission order; (c) any self-regulatory organization 
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arbitration award to a customer, whether or not related to the conduct that served as the basis for 
the Commission order; and (d) any restitution order by a self-regulatory organization, whether or 
not related to the conduct that served as the basis for the Commission order. 

By the Commission. 
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Nancy M. Morris 
Secretary 


