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NYSE American LLC Company Guide

k ok kok o3k

Sec. 713. OTHER TRANSACTIONS

The Exchange will require shareholder approval in accordance with §705 as a prerequisite to
approval of applications to list additional shares in the following circumstances:

(a) when the additional shares will be issued in connection with a transaction involving:

i.  the sale, issuance, or potential issuance by the issuer of common stock (or securities
convertible into common stock) at a price less than the [greater of book or market value]
Minimum Price (as defined in Section 713(c) below) which together with sales by
officers, directors or principal shareholders of the issuer equals 20% or more of presently
outstanding common stock; or

ii.  the sale, issuance, or potential issuance by the issuer of common stock (or securities
convertible into common stock) equal to 20% or more of presently outstanding stock for
less than the [greater of book or market value of the stock] Minimum Price; or

(b) when the issuance or potential issuance of additional shares will result in a change of control
of the issuer, including, but not limited to, those issuances that constitute a Reverse Merger as
specified in §341.

(c)_For purposes of this Section 713, “Minimum Price” means a price that is the lower of: (i) the
Official Closing Price immediately preceding the signing of the binding agreement; or (ii) the
average Official Closing Price for the five trading days immediately preceding the signing of the
binding agreement.

For purposes of calculating the Minimum Price, the “Official Closing Price” of the issuer's
common stock means the official closing price on the Exchange as reported to the Consolidated
Tape immediately preceding the signing of a binding agreement to issue the securities. For
example, if the transaction is signed after the close of the regular session at 4:00 pm Eastern
Standard Time on a Tuesday, then Tuesday's official closing price is used. If the transaction is
signed at any time between the close of the regular session on Monday and the close of the
regular session on Tuesday, then Monday's official closing price is used.



https://nyseamerican.wolterskluwer.cloud/citation/@@AMEX%20AMEX-ACG705
https://nyseamerican.wolterskluwer.cloud/citation/@@AMEX%20AMEX-ACG341
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The Exchange should be consulted whenever an issuer is considering issuing a significant
percentage of its shares, to ascertain whether shareholders' approval will be required
under this section.

NOTE: This section does not apply to public offerings.
e o « Commentary

.01 Section 713 provides that shareholder approval is required for "a transaction involving the
sale or issuance by the company of common stock (or securities convertible into or exercisable
for common stock) equal to 20 percent or more of presently outstanding stock for less than the
[greater of book or market value of the stock] Minimum Price." Under this rule, shareholder
approval is not required for a "public offering."

Issuers are encouraged to consult with Exchange staff in order to determine if a particular
offering is a "public offering" for purposes of the shareholder approval rules. Generally, a firm
commitment underwritten securities offering registered with the Securities and Exchange
Commission will be considered a public offering for these purposes. Likewise, any other
securities offering which is registered with the Securities and Exchange Commission and which
is publicly disclosed and distributed in the same general manner and extent as a firm
commitment underwritten securities offering will be considered a public offering for purposes of
the shareholder approval rules. However, Exchange staff will not treat an offering as a "public
offering" for purposes of the shareholder approval rules merely because they are registered with
the Commission prior to the closing of the transaction.

When determining whether an offering is a "public offering" for purposes of these rules,
Exchange staff will consider all relevant factors, including but not limited to:

i.  the type of offering (including whether the offering is conducted by an underwriter on a
firm commitment basis, or an underwriter or placement agent on a best-efforts basis, or
whether the offering is self-directed by the issuer);

ii.  the manner in which the offering is marketed (including the number of investors offered
securities, how those investors were chosen, and the breadth of the marketing effort);

iii.  the extent of the offering's distribution (including the number and identity of the investors
who participate in the offering and whether any prior relationship existed between the
issuer and those investors);

iv.  the offering price (including the extent of any discount to the market price of the
securities offered); and

v.  the extent to which the issuer controls the offering and its distribution.


https://nyseamerican.wolterskluwer.cloud/citation/@@AMEX%20AMEX-ACG713
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.02 The exemption from shareholder approval provided for in Section 713(a) for a transaction
priced at or above the Minimum Price is available only for transactions in which the issuer is
selling securities for cash at or above the Minimum Price.
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