
 

 

SECURITIES AND EXCHANGE COMMISSION 

[Release No. 34-105929; File No. SR-CBOE-2026-035] 

Self-Regulatory Organizations; Cboe Exchange, Inc.; Notice of Filing of Amendment No. 1 

and Order Approving a Proposed Rule Change, as Modified and Superseded by 

Amendment No. 1, To Amend Rule 4.21 (Series of FLEX Options) 

July 16, 2026. 

I. Introduction 

On April 9, 2026, Cboe Exchange, Inc. (“Exchange” or “Cboe Options”) filed with the 

Securities and Exchange Commission (“Commission”), pursuant to Section 19(b)(1) of the 

Securities Exchange Act of 1934 (“Act”)1 and Rule 19b-4 thereunder,2 a proposed rule change to 

amend Rule 4.21 (Series of FLEX Options) with respect to cash-settlement-eligible FLEX equity 

options overlying exchange-traded funds. The proposed rule change was published for comment 

in the Federal Register on April 22, 2026.3 On June 2, 2026, pursuant to Section 19(b)(2) of the 

Act,4 the Commission designated a longer period within which to approve the proposed rule 

change, disapprove the proposed rule change, or institute proceedings to determine whether to 

disapprove the proposed rule change.5 On July 8, 2026, the Exchange filed Amendment No. 1 to 

the proposed rule change, which amended and superseded the proposed rule change in its 

 

1  15 U.S.C. 78s(b)(1). 

2  17 CFR 240.19b-4. 

3  See Securities Exchange Act Release No. 105277 (Apr. 20, 2026), 91 FR 21557. The Commission received 

one comment on the proposed rule change, which is available on the Commission’s website at 

https://www.sec.gov/rules-regulations/public-comments/sr-cboe-2026-035.  

4  15 U.S.C. 78s(b)(2). 

5  See Securities Exchange Act Release No. 105600 (June 2, 2026), 91 FR 34262 (June 5, 2026). The 

Commission designated July 21, 2026, as the date by which the Commission shall approve or disapprove, 

or institute proceedings to determine whether to disapprove, the proposed rule change. 

https://www.sec.gov/rules-regulations/public-comments/sr-cboe-2026-035
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entirety.6 The Commission is publishing this Notice and Order to solicit comment on 

Amendment No. 1 in Sections II and III below, which sections are being published verbatim as 

filed by the Exchange, and to approve the proposed rule change, as modified and superseded by 

Amendment No. 1, on an accelerated basis. 

II. Self-Regulatory Organization’s Statement of the Terms of Substance of the Proposed 

Rule Change 

Cboe Exchange, Inc. (“Cboe” or the “Exchange”) is filing with the Securities and 

Exchange Commission (“Commission” or “SEC”) a proposed rule change to amend Rule 4.21 

(Series of FLEX Options). The proposed amendment relates to Flexible Exchange (“FLEX”) 

Equity Options where the underlying security is an exchange-traded fund (“ETF”) that is eligible 

for cash settlement. Specifically, the proposed amendments would: (1) permit newly FLEX-

eligible ETFs that satisfy heightened eligibility thresholds of $600 million average daily notional 

value and 5,616,000 shares ADV, based on the previous one-month period of trading statistics to 

be eligible for cash settlement as a contract term; (2) establish tiered criteria governing the 

treatment of cash-settled FLEX ETF Options where the underlying ETF ceases to satisfy the 

requirements of Rule 4.21(b)(5)(A)(ii) at the time of the Exchange’s bi-annual review; and (3) 

eliminate the existing provision limiting cash settlement as a contract term to no more than 50 

underlying ETFs. The text of the proposed rule change is provided in Exhibit 5. 

The text of the proposed rule change is also available on the Commission’s website 

(https://www.sec.gov/rules/sro.shtml), the Exchange’s website 

 

6  Amendment No. 1 is available on the Commission’s website at https://www.sec.gov/rules-

regulations/public-comments/sr-cboe-2026-035. In Amendment No. 1, the Exchange proposed to heighten 

the eligibility thresholds for newly FLEX-eligible ETFs that would allow FLEX options overlying such 

ETFs to be eligible for cash-settlement based on the previous one-month period of trading, and committed 

to monitor the appropriateness of the proposed thresholds. 

https://www.sec.gov/rules/sro.shtml
https://www.sec.gov/rules-regulations/public-comments/sr-cboe-2026-035
https://www.sec.gov/rules-regulations/public-comments/sr-cboe-2026-035
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(https://www.cboe.com/us/options/regulation/rule_filings/cone/), and at the principal office of the 

Exchange. 

III. Self-Regulatory Organization's Statement of the Purpose of, and Statutory Basis for, the 

Proposed Rule Change 

In its filing with the Commission, the Exchange included statements concerning the 

purpose of and basis for the proposed rule change and discussed any comments it received on the 

proposed rule change.  The text of these statements may be examined at the places specified in 

Item IV below.  The Exchange has prepared summaries, set forth in sections A, B, and C below, of 

the most significant aspects of such statements. 

A. Self-Regulatory Organization’s Statement of the Purpose of, and Statutory Basis 

for, the Proposed Rule Change 

1. Purpose 

This Amendment No. 1 to SR-CBOE-2026-035 amends and replaces in its entirety the 

proposal as originally submitted on April 9, 2026. The Exchange submits this Amendment No. 1 

in order to clarify certain points and add additional details to the proposal. 

The Exchange proposes to amend Rule 4.21 (Series of FLEX Options), as it relates to 

FLEX Equity Options where the underlying security is an ETF that is eligible for cash 

settlement. Specifically, the proposed amendments would: (1) permit newly FLEX-eligible ETFs 

that satisfy heightened eligibility thresholds of $600 million average daily notional value and 

5,616,000 shares ADV, based on the previous one-month period of trading statistics to be 

eligible for cash settlement as a contract term; (2) establish tiered criteria governing the treatment 

of cash-settled FLEX ETF Options where the underlying ETF ceases to satisfy the requirements 

of Rule 4.21(b)(5)(A)(ii) at the time of the Exchange’s bi-annual review; and (3) eliminate the 

existing provision limiting cash settlement as a contract term to no more than 50 underlying 

ETFs. 

https://www.cboe.com/us/options/regulation/rule_filings/cone/
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Background 

Prior to the adoption of the rules described herein, FLEX Equity Options were generally 

required to be settled by physical delivery of the underlying security upon exercise. FLEX Index 

Options, by contrast, have long been settled by delivery in cash. Cash settlement was also 

available for customized equity options transacted in the over-the-counter (“OTC”) market, 

where settlement restrictions do not apply. The absence of a cash-settled exchange-traded 

alternative for equity-based FLEX Options created a gap between the exchange-traded and OTC 

markets that exchange-traded participants sought to bridge. 

On August 1, 2023, the Exchange submitted a filing with the Commission, which became 

immediately effective, adopting cash settlement as an optional contract term for certain FLEX 

Equity Options where the underlying security is an ETF.7 Specifically, Rule 4.21(b)(5)(A)(ii) 

permits cash settlement for FLEX Equity Options where the underlying ETF has, measured over 

the prior six-month period, an average daily notional value of $500 million or more and a 

national average daily volume (“ADV”) of at least 4,680,000 shares.  

The Exchange adopted these specific thresholds to limit cash-settled FLEX ETF Options 

to the most highly liquid and actively-traded ETFs, thereby mitigating concerns about 

susceptibility to manipulation at settlement. With respect to the notional value threshold, the 

Exchange determined that average daily notional value is an appropriate proxy for manipulation 

resistance because, as a general matter, the more expensive an underlying ETF’s price, the less 

cost-effective manipulation becomes, and the more volume traded in an ETF, the more difficult 

manipulation of its price becomes. With respect to the ADV threshold, the Exchange determined 

 

7  See Securities Exchange Act No. 98044 (August 2, 2023) 88 FR 53548 (August 8, 2023) (SR-CBOE-2023-

036) (Notice of Filing and Immediate Effectiveness of a Proposed Rule Change To Allow Certain Flexible 

Exchange Equity Options To Be Cash Settled).   
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that a requirement of 4,680,000 shares per day is appropriate because it represents average 

trading in the underlying ETF of approximately 200 shares per second, a level of continuous 

trading activity that the Exchange believes meaningfully limits the ability to influence the ETF’s 

price for purposes of establishing a settlement value. The Exchange acknowledged that no 

security is immune from all manipulation, but determined that the combination of these two 

requirements would appropriately limit cash settlement of FLEX ETF Options to underlying 

securities that are less susceptible to manipulation. 

Under this framework, the Exchange conducts a bi-annual review on January 1 and July 1 

of each year to identify qualifying ETFs, with newly eligible ETFs permitted to list cash-settled 

FLEX options beginning on February 1 and August 1, respectively. The rule caps the number of 

eligible underlying ETFs at 50; if more than 50 ETFs satisfy the criteria, the Exchange selects 

the top 50 by highest ADV. This cap was designed to prevent the scope of cash-settled FLEX 

ETF Options from expanding considerably without a corresponding evaluation of whether the 

level of the requirements remains reasonable, while still providing flexibility to add ETFs given 

that the initial list of eligible ETFs numbered well below 50 at the time of adoption. In the event 

a previously eligible ETF fails to satisfy the criteria at the time of a bi-annual review, any new 

positions overlying that ETF must be physically settled and any existing open cash-settled 

positions may be traded only to close. This provision was designed to address how to wind down 

outstanding cash-settled positions in an ETF that no longer qualifies under the liquidity and 

volume criteria, thereby addressing manipulation concerns while still permitting market 

participants to exit existing positions. 

In connection with the adoption of this framework, the Exchange committed to 

conducting a five-year review of cash-settled FLEX ETF Option trading activity and furnishing 
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the Commission with five annual reports. Pursuant to this commitment, the Exchange has 

submitted two annual monitoring reports to the Commission covering the periods of August 1, 

2023 through July 31, 2024 and August 1, 2024 through July 31, 2025, respectively. The reports 

assessed trading volume and open interest in cash-settled FLEX ETF options relative to 

physically settled options on the same underlying ETFs, market maker participation, position 

limit activity, and manipulation concerns. The Exchange had no recommendations for 

enhancements to the listing standards based on either review. 

In both review periods, neither the Exchange nor any affiliated Cboe securities exchange 

had an open investigation, inquiry, or enforcement matter relating to the manipulation of cash-

settled FLEX ETF options or their underlying ETFs. Financial Industry Regulatory Authority 

(“FINRA”), acting as the Exchange’s regulatory services provider for position limit surveillance, 

confirmed the same finding for both periods. While both reports note that certain regulatory 

matters arose during each period involving the applicable ETFs or related physically-settled 

options, the Exchange’s surveillance and investigatory staff confirmed in each instance that the 

activity did not appear to relate to manipulation of an ETF for the purpose of benefiting a cash-

settled FLEX ETF option position. 

Both review periods reflected broad and stable market maker participation across the 

eligible underlying ETFs. The highest levels of FLEX market maker participation were observed 

in SPY (9 to 12 per month), QQQ (6 to 10 per month), and IWM (3 to 15 per month). 

Participation in less actively traded eligible ETFs was more limited but consistent across both 

periods, reflecting a well-supported and liquid product across the eligible universe. 

Proposal 
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The Exchange proposes to amend Rule 4.21(b)(5)(A)(ii) to refine two aspects of the 

framework governing cash-settled FLEX ETF Options and to eliminate the 50-ETF cap. First, 

the Exchange proposes to permit newly FLEX-eligible ETFs to qualify for cash settlement as a 

contract term based on one month of trading statistics outside of the Exchange’s regular bi-

annual review cycle. Second, the Exchange proposes to replace the existing provision governing 

ETFs that cease to satisfy the eligibility criteria with a tiered framework that more precisely 

calibrates treatment to the actual state of open interest in cash-settled FLEX ETF Options 

overlying the affected ETF. Third, the Exchange proposes to eliminate the existing cap limiting 

cash settlement as a contract term to no more than 50 underlying ETFs. 

One-Month Lookback for Newly Eligible ETFs 

Under the current rule, the Exchange determines eligible underlying ETFs bi-annually, on 

January 1 and July 1 of each year, using six months of prior trading statistics, with newly eligible 

ETFs permitted to list cash-settled FLEX options beginning on February 1 and August 1, 

respectively. No mechanism currently exists to add newly FLEX-eligible ETFs to the eligible list 

between bi-annual reviews. As a result, an ETF that becomes FLEX-eligible after a bi-annual 

review has been conducted may not be considered for cash-settled FLEX ETF Option eligibility 

for up to six months, even if it otherwise satisfies the notional value and ADV requirements of 

Rule 4.21(b)(5)(A)(ii). The Exchange proposes to address this gap by permitting, outside of the 

regular bi-annual review, the Exchange to determine that a newly FLEX-eligible ETF satisfies 

heightened notional value and trading volume requirements of $600 million average daily 

notional value and 5,616,000 shares ADV based on the previous one-month period of trading 

statistics. Any ETF satisfying such requirements on that basis shall be eligible for cash 

settlement as a contract term. 
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The Exchange believes a one-month lookback is appropriate in this context because an 

ETF that has newly become FLEX-eligible and simultaneously satisfies both the $600 million 

average daily notional value threshold and the 5,616,000-share ADV requirement over the prior 

month has already demonstrated the degree of liquidity and trading activity that the eligibility 

criteria are designed to capture. These thresholds represent a 20% increase over the standard 

$500 million and 4,680,000-share thresholds that apply to the bi-annual review, reflecting the 

Exchange’s determination that heightened criteria are appropriate for ETFs seeking to qualify 

based on a shorter lookback period. The Exchange believes its annual monitoring reports 

demonstrate the existing criteria have proven to be an effective proxy for identifying ETFs that 

are not readily susceptible to manipulation. Requiring newly eligible ETFs to await the next bi-

annual review before becoming eligible for cash settlement would delay investor access to the 

product. 

The Exchange’s back-testing analysis of newly listed FLEX ETFs supports the 

appropriateness of the heightened thresholds.8 Under the standard eligibility criteria ($500 

million average daily notional value and 4,680,000 shares ADV), 10 ETFs would have qualified 

based on one month of trading data. Under the 20% increased thresholds ($600 million average 

daily notional value and 5,616,000 shares ADV), only eight ETFs qualified. The two ETFs 

excluded by the heightened thresholds did not qualify at their next six-month bi-annual review, 

demonstrating that the heightened thresholds effectively filter out ETFs whose initial trading 

activity may not be sustained. 

 

8  For purposes of the back-testing analysis, the Exchange reviewed all newly listed FLEX-eligible ETFs from 

January 1, 2025 through April 6, 2026.  
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The Exchange believes the heightened thresholds for the one-month lookback 

appropriately address the concern that a newly listed ETF may experience elevated trading 

activity in its initial period that is not representative of sustained liquidity. By requiring newly 

eligible ETFs to satisfy thresholds that are 20% above the standard bi-annual review criteria, the 

Exchange ensures that only those ETFs demonstrating a meaningfully higher level of liquidity 

and trading activity—beyond what may reflect initial market interest—are eligible for cash 

settlement based on the shorter lookback period. 

The Exchange represents that it will continue to monitor the one-month lookback criteria 

on an ongoing basis to assess the appropriateness of the threshold. As part of this ongoing 

monitoring, the Exchange will evaluate whether the heightened criteria continue to effectively 

identify ETFs with sustained liquidity and trading activity, and will propose adjustments to the 

threshold if warranted by the Exchange’s review. 

Tiered Criteria for ETFs Ceasing to Satisfy Eligibility Requirements 

Under the current rule, if the Exchange determines at the time of a bi-annual review that 

an underlying ETF ceases to satisfy the eligibility criteria, any new position overlying that ETF 

must be physically settled and any existing open cash-settled positions may be traded only to 

close. While this provision addresses the wind-down of cash-settled activity in a straightforward 

manner, it does not distinguish between ETFs with active open interest and those with no 

meaningful cash-settled activity, nor does it account for the possibility that an ETF may 

temporarily fall below the eligibility thresholds and subsequently recover. 

The Exchange proposes to replace this provision with a tiered framework that more 

precisely calibrates the treatment of an ineligible ETF to the actual state of the market for cash-

settled FLEX ETF Options overlying that ETF. Under the proposed framework, if no open 
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interest in cash-settled FLEX Equity Options overlying the ETF exists during the previous six-

month period at the time of the bi-annual review determination, the existing treatment will apply: 

any new position must be physically settled and any open cash-settled positions may be traded 

only to close. Where open interest in cash-settled FLEX Equity Options overlying the ETF does 

exist during the previous six-month period, the Exchange will permit the opening of new cash-

settled positions in that ETF for a period of one year from the date of the bi-annual review, after 

which any new position must be physically settled and any remaining open cash-settled positions 

may be traded only to close. This one-year continuation period is intended to provide market 

participants holding or seeking to manage existing cash-settled positions with a reasonable and 

predictable runway to do so, rather than abruptly restricting new position activity at the time of 

the bi-annual review determination. 

The proposed framework also includes a recovery provision: if the underlying ETF 

satisfies the eligibility criteria at the time of either bi-annual review conducted during the one-

year continuation period, that period will terminate and the ETF will resume full eligibility for 

cash settlement as a contract term. The Exchange believes this provision appropriately accounts 

for the possibility that an ETF’s trading statistics may fluctuate around the eligibility thresholds 

and prevents an unnecessarily disruptive wind-down in cases where the ETF promptly returns to 

eligibility. 

Elimination of the 50-ETF Cap 

The Exchange also proposes to eliminate the existing provision limiting cash settlement 

as a contract term to no more than 50 underlying ETFs. The cap was adopted at the outset of the 

program to prevent the scope of cash-settled FLEX ETF Options from expanding considerably 

without a corresponding evaluation of whether the level of the eligibility requirements remained 
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reasonable. While the number of ETFs satisfying the eligibility criteria remained well below 50 

during the initial period of the program’s operation, the number of qualifying ETFs has grown 

over the two-year period to exceed that threshold,9 such that the cap now operates as an active 

constraint on the availability of cash-settled FLEX ETF Options on ETFs that otherwise satisfy 

the established eligibility criteria. The Exchange does not believe this result is consistent with the 

purpose of the cap, which was intended as a programmatic guardrail rather than a permanent 

numerical ceiling. As noted above, the Exchange’s two annual reviews have identified no 

manipulation concerns. Given the same eligibility criteria and position and exercise limits would 

apply to any cash-settled FLEX ETF option, as would the Exchange’s surveillance program , the 

Exchange believes the 50-ETF cap is no longer necessary. The Exchange believes these 

protections and the eligibility criteria themselves sufficiently mitigate any manipulation concerns 

associated with cash-settled FLEX ETF Options. 

The Exchange also notes that, consistent with its commitment in the original proposal, it 

will continue to furnish the Commission with annual reports for the remainder of the five-year 

review period. The Exchange believes that the continued reporting commitment, together with 

the proposed amendments, appropriately positions the cash-settled FLEX ETF Option 

framework to address the operational gaps identified through the Exchange’s review to date 

while preserving the monitoring mechanisms that allow the Exchange and the Commission to 

evaluate the ongoing impact of the program. 

2. Statutory Basis 

The Exchange believes the proposed rule change is consistent with the Act and the rules 

and regulations thereunder applicable to the Exchange and, in particular, the requirements of 

 

9  As of February 1, 2026, 60 ETFs were eligible.  
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Section 6(b) of the Act.10  Specifically, the Exchange believes the proposed rule change is 

consistent with the Section 6(b)(5)11 requirements that the rules of an exchange be designed to 

prevent fraudulent and manipulative acts and practices, to promote just and equitable principles 

of trade, to foster cooperation and coordination with persons engaged in regulating, clearing, 

settling, processing information with respect to, and facilitating transactions in securities, to 

remove impediments to and perfect the mechanism of a free and open market and a national 

market system, and, in general, to protect investors and the public interest.   

The Exchange believes the proposed rule change is consistent with Section 6(b)(5) of the 

Act because each of the proposed amendments is designed to refine an existing, Commission-

approved framework in a manner that is reasonably calibrated to address identified operational 

gaps while preserving and reinforcing the manipulation-mitigating features of that framework. 

One-Month Lookback for Newly Eligible ETFs 

The Exchange believes the proposed one-month lookback for newly FLEX-eligible ETFs 

is consistent with the Act because it removes an impediment to the offering of cash-settled FLEX 

ETF Options on ETFs that have already demonstrated the liquidity and trading activity that the 

eligibility criteria are designed to capture, without compromising the manipulation-resistant 

features of those criteria. Under the current rule, an ETF that becomes FLEX-eligible12 after a bi-

annual review has been conducted must wait up to six months before it may be considered for 

cash-settled FLEX ETF Option eligibility, even if it satisfies both the $600 million average daily 

notional value threshold and the 5,616,000 -share ADV requirement at the time it becomes 

 

10  15 U.S.C. 78f(b). 

11  15 U.S.C. 78f(b)(5). 

12  For example, an ETF option may become eligible to be listed on the Exchange (and FLEX eligible) on 

January 15, but even it satisfies the cash-settled FLEX criteria well before the next bi-annual review in July, 

the ETF would not be eligible for cash-settled FLEX until that July review. 



13 

 

FLEX-eligible. The Exchange believes this gap is not necessary to protect against manipulation. 

An ETF that satisfies both heightened thresholds over the prior one-month period has 

demonstrated degree of liquidity and breadth of trading activity exceeding that which the six-

month bi-annual review is designed to identify as indicative of reduced susceptibility to 

manipulation. The heightened thresholds, which represent a 20% increase over the standard $500 

million and 4,680,000-share thresholds applicable to the bi-annual review, are designed to 

account for the possibility that a newly listed ETF may experience elevated trading activity in its 

initial period that is not representative of sustained liquidity. As noted above, the Exchange’s 

annual monitoring reports have demonstrated the existing eligibility criteria are an effective and 

reliable proxy for identifying ETFs that are not readily susceptible to manipulation, and the 

Exchange has identified no manipulation concerns in connection with cash-settled FLEX ETF 

Options or their underlying ETFs during that period. The Exchange therefore believes that 

permitting a one-month lookback for newly FLEX-eligible ETFs between bi-annual reviews, 

subject to the heightened thresholds, removes an impediment to and perfects the mechanism of a 

free and open market and protects investors and the public interest by providing timely investor 

access to a cash-settlement alternative on ETFs that satisfy the established eligibility criteria, 

while maintaining the protections afforded by those criteria.13 

The Exchange’s back-testing analysis further supports the consistency of the heightened 

thresholds with the Act’s anti-manipulation objectives. Under the standard criteria, 10 newly 

listed FLEX ETFs would have qualified based on one month of trading data, but under the 20% 

increased thresholds only 8 qualified. The two names excluded (AMDL and SIVR) did not 

 

13  This is a similar concept to the one in Rule 4.3, Interpretation and Policy .01(b)(2) that permits “expedited” 

listing of options on securities with significant market capitalization at their initial public offerings.  
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qualify at their next six-month bi-annual review, confirming that the heightened thresholds 

effectively identify and exclude ETFs whose initial trading statistics do not reflect sustained 

market activity. The Exchange believes this empirical evidence demonstrates that the heightened 

thresholds are reasonably designed to prevent ETFs with potentially transient liquidity from 

qualifying for cash settlement based on the shorter lookback period. 

Tiered Criteria for ETFs Ceasing to Satisfy Eligibility Requirements.  

The Exchange believes the proposed tiered framework for ETFs that cease to satisfy the 

eligibility criteria at the time of a bi-annual review is consistent with the Act because it is 

reasonably designed to prevent fraudulent and manipulative acts and practices while also 

promoting just and equitable principles of trade and protecting investors. The current rule applies 

a single, uniform wind-down treatment to any ETF that falls below the eligibility thresholds at 

bi-annual review, regardless of whether active open interest in cash-settled FLEX ETF Options 

overlying that ETF exists. The Exchange believes this one-size-fits-all approach does not 

adequately account for the legitimate interests of market participants that hold existing cash-

settled positions or that need the ability to open new positions to manage existing risk exposure 

in an ETF that has temporarily fallen below the thresholds. 

The proposed tiered framework addresses this concern in a manner consistent with the 

Act’s investor protection and anti-manipulation objectives. Where no open interest in cash-

settled FLEX ETF Options overlying the affected ETF has existed during the previous six-month 

period, the current treatment would continue to apply, because the Exchange believes an 

immediate restriction on new cash-settled positions would not disrupt market participants’ 

activity. Where open interest does exist at the time of the bi-annual review, the proposed one-

year continuation period provides market participants with a reasonable and predictable runway 
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to manage existing positions, which the Exchange believes promotes just and equitable 

principles of trade. The Exchange further believes that the recovery provision, under which the 

continuation period terminates and full eligibility is restored if the ETF satisfies the criteria at 

either bi-annual review during the one-year period, is consistent with the Act because it prevents 

an unnecessarily disruptive wind-down where an ETF’s trading statistics temporarily dip below 

the eligibility thresholds and then recover, and it reinforces the principle that the eligibility 

criteria, rather than arbitrary timing, are the appropriate determinant of cash-settlement 

eligibility. Taken together, the Exchange believes the tiered framework is a reasonable means to 

address manipulation concerns while not unduly burdening market participants with existing 

cash-settled positions, as it eliminates the current immediate disruption to their investment 

strategies. 

Elimination of the 50-ETF Cap 

The Exchange believes the elimination of the 50-ETF cap is consistent with the Act 

because the cap is no longer necessary to protect against the concerns it was designed to address 

and, as currently operative, functions as an impediment to the offering of cash-settled FLEX ETF 

Options on ETFs that otherwise satisfy the established eligibility criteria. The cap was adopted at 

the outset of the program to prevent the scope of cash-settled FLEX ETF Options from 

expanding considerably without a corresponding evaluation of whether the level of the eligibility 

requirements remained reasonable. While the number of qualifying ETFs remained well below 

50 during the initial period of the program’s operation, that number has more recently grown to 

exceed the cap, such that the cap now actively restricts the availability of cash-settled FLEX ETF 

Options on ETFs that fully satisfy the notional value and ADV requirements of Rule 

4.21(b)(5)(A)(ii). The Exchange believes that retaining this arbitrary restriction is inconsistent 
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with the Act’s objectives because the two-year monitoring record demonstrates that the 

eligibility criteria themselves limit the availability of cash settlement to FLEX ETF Options. The 

liquidity and trading activity requirements mitigate manipulation concerns for any ETF that 

satisfies those requirements, not just the top 50. During the first two years of availability of cash-

settled FLEX ETF Options, the Exchange has identified (and its annual monitoring reports 

demonstrated) no manipulation concerns in connection with cash-settled FLEX ETF Options or 

their underlying ETFs. The Exchange believes the eligibility criteria, position and exercise 

limits, and surveillance program applicable to the 50 ETFs eligible for FLEX options with cash-

settlement provide adequate protections against manipulation and market disruption to all ETFs 

that satisfy the criteria, regardless of the number of qualifying ETFs. The Exchange therefore 

believes that eliminating the cap removes an impediment to and perfects the mechanism of a free 

and open market, protects investors and the public interest, and is otherwise consistent with the 

Act. 

B. Self-Regulatory Organization’s Statement on Burden on Competition 

The Exchange does not believe that the proposed rule change will impose any burden on 

competition that is not necessary or appropriate in furtherance of the purposes of the Act.   

The Exchange does not believe the proposed rule change will impose any burden on 

intramarket competition. The proposed amendments apply uniformly to all market participants 

that trade cash-settled FLEX ETF Options on the Exchange. All newly FLEX-eligible ETFs 

would be eligible for the one-month lookback, subject to the same heightened eligibility 

thresholds ($600 million average daily notional volume and 5,616,000 shares ADV) and any 

ETF that satisfies those heightened criteria within that one-month lookback would be eligible for 

cash-settlement, and cash-settled FLEX options on such ETFs would be available to all market 
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participants. The tiered framework for ETFs ceasing to satisfy the eligibility criteria applies in 

the same manner to all market participants holding or seeking to open positions in cash-settled 

FLEX ETF Options overlying the affected ETF, and the one-year continuation period and 

recovery provision provide all such participants with the same predictable and equitable 

treatment. The elimination of the 50-ETF cap permits any ETF that satisfies the eligibility 

criteria to be eligible for FLEX cash-settlement rather than arbitrarily restricting that product 

availability to 50 ETFs.  The Exchange believes the proposed rule promotes competition, as it 

would treat all ETFs that satisfy the eligibility criteria for cash-settled FLEX Options in the same 

manner.   

The Exchange does not believe the proposed rule change will impose any burden on 

intermarket competition. Cash-settled FLEX ETF Options with the same underlying ETF may be 

listed on multiple exchanges, and the proposed amendments do not restrict the ability of other 

exchanges to adopt similar or competing frameworks.  

C. Self-Regulatory Organization’s Statement on Comments on the Proposed Rule 

Change Received from Members, Participants, or Others 

The Exchange neither solicited nor received comments on the proposed rule change. 

IV. Discussion and Commission Findings 

After careful review, the Commission finds that the proposed rule change, as modified 

and superseded by Amendment No. 1 (“Amended Proposal”), is consistent with the requirements 

of the Act and the rules and regulations thereunder applicable to a national securities exchange.14 

In particular, the Commission finds that the proposed rule change is consistent with Section 

 

14  15 U.S.C. 78f(b). In approving this proposed rule change, the Commission has considered the proposed 

rule change’s impact on efficiency, competition, and capital formation. See 15 U.S.C. 78c(f). 
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6(b)(5) of the Exchange Act,15 which requires, among other things, that the rules of a national 

securities exchange be designed to prevent fraudulent and manipulative acts and practices, to 

promote just and equitable principles of trade, to remove impediments to and perfect the 

mechanism of a free and open market and a national market system, and, in general, to protect 

investors and the public interest; and not be designed to permit unfair discrimination between 

customers, issuers, brokers, or dealers. 

The Exchange has proposed to update its program for permitting cash settlement as an 

optional contract term for FLEX options overlying certain highly liquid and actively traded ETFs 

in light of the evolution of the ETF market since the program’s inception and the program’s 

demonstrated success thus far.16 These updates—namely, (i) permitting newly FLEX-Eligible 

ETFs to join the program if they satisfy heightened liquidity and trading criteria based on a one-

month lookback, (ii) removing the now-outdated 50 ETF cap, and (iii) refining the Exchange’s 

approach when ETFs previously included the program cease to meet the program’s eligibility 

criteria—enhance the program while maintaining its core protections. The Exchange would 

continue to conduct bi-annual reviews to identify ETFs eligible for the program, would maintain 

the pre-existing minimum liquidity and trading criteria that must be met based on a six-month 

lookback, and would continue to submit annual monitoring reports to the Commission for the 

remainder of the required five-year period.  

More specifically, each aspect of the Amended Proposal is reasonably designed to 

enhance the cash-settlement program for FLEX ETF options in a manner that is consistent with 

the Act. First, the proposed creation of a one-month lookback for newly FLEX-eligible ETFs 

 

15  15 U.S.C. 78f(b)(5). 

16  Among other things, to date, the Exchange has identified no manipulation concerns in connection with the 

cash-settled FLEX ETF options included in the program or their underlying ETFs. See Section III, supra. 
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with heightened liquidity and trading thresholds removes an impediment to offering cash 

settlement for FLEX options on highly-liquid ETFs while accounting for the possibility that a 

newly listed ETF may experience elevated trading activity in its initial period that is not 

representative of sustained liquidity.17 In addition, the Exchange has committed to conduct a 

periodic review of the one-month lookback provision to ensure that it continues to achieve its 

intended purpose.18 Second, the proposed tiered framework for ETFs that cease to satisfy the 

eligibility criteria at the time of a bi-annual review is designed to maintain the protections of the 

existing approach while minimizing market disruption with respect to products for which 

meaningful open interest remains or ineligibility for the program is only temporary. And third, 

the elimination of the 50-ETF cap is designed to remove a static limitation on the program that 

no longer serves its initially intended purpose without disturbing the program’s core requirement 

that any FLEX-eligible ETF must meet minimum eligibility criteria before cash settlement may 

be offered as a contract term for FLEX options thereon.   

The commenter strongly supports the proposal and expresses a view consistent with the 

Commission’s findings above.19 The commenter characterizes the Amended Proposal as an 

enhancement to the FLEX ETF option cash settlement program that maintains the program’s 

strong market integrity and manipulation protections.20 According to the commenter, the 

 

17  Notably, the Exchange states that it conducted back-testing that supports the consistency of the heightened 

thresholds with the Act’s anti-manipulation objectives. Under the current criteria, 10 newly listed ETFs 

would have qualified for the program based on one month of trading data, but under the proposed 

heightened thresholds, only 8 would have qualified. The two ETFs that would not have qualified under the 

heightened thresholds also would not have qualified at their next six-month bi-annual review, which 

provides evidence that the heightened thresholds effectively identify and exclude ETFs whose initial 

trading statistics do not reflect sustained market activity. See Section III, supra. 

18  See Section III, supra. 

19  See Letter to the Commission from the Security Traders Association, dated May 13, 2026 (“STA Letter”).   

20  Id. 
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Amended Proposal sets forth appropriate refinements to the program that respond to the 

evolution of the ETF market and market participant’s experience with the program.21 In this vein, 

the commenter states that: (i) more than 50 highly liquid ETFs now satisfy the pre-existing 

liquidity criteria; (ii) the bi-annual review cycle creates unnecessary delays before cash 

settlement can be offered for newly FLEX-eligible, highly liquid ETFs; (iii) there is excessive 

rigidity in the existing wind-down provision for ETFs that cease to satisfy the qualifying criteria 

because the provision applies uniformly regardless of the existence of meaningful open interest 

in a position or the likelihood that a given ETF will resume satisfying the qualifying criteria; and 

(iv) the program, to date, has not triggered manipulation concerns, settlement-related volatility, 

or abusive practices.22 

For the foregoing reasons, the Amended Proposal is consistent with the Act. 

V. Solicitation of Comments on Amendment No. 1 to the Proposed Rule Change 

Interested persons are invited to submit written data, views and arguments concerning the 

foregoing, including whether the proposed rule change, as modified by Amendment No. 1, is 

consistent with the Act.  Comments may be submitted by any of the following methods: 

Electronic Comments: 

• Use the Commission’s internet comment form 

(https://www.sec.gov/rules/sro.shtml); or  

• Send an email to rule-comments@sec.gov.  Please include file number  

SR-CBOE-2026-035 on the subject line.  

 

21  Id. 

22  Id. 

https://www.sec.gov/rules/sro.shtml
mailto:rule-comments@sec.gov
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Paper Comments: 

• Send paper comments in triplicate to Secretary, Securities and Exchange 

Commission, 100 F Street NE, Washington, DC 20549-1090. 

All submissions should refer to file number SR-CBOE-2026-035.  This file number 

should be included on the subject line if email is used.  To help the Commission process and 

review your comments more efficiently, please use only one method.  The Commission will post 

all comments on the Commission’s internet website (https://www.sec.gov/rules/sro.shtml).  

Copies of the filing will be available for inspection and copying at the principal office of the 

Exchange.  Do not include personal identifiable information in submissions; you should submit 

only information that you wish to make available publicly.  We may redact in part or withhold 

entirely from publication submitted material that is obscene or subject to copyright protection.   

All submissions should refer to file number SR-CBOE-2026-035 and should be 

submitted on or before [INSERT DATE 21 DAYS AFTER DATE OF PUBLICATION IN THE 

FEDERAL REGISTER]. 

VI. Accelerated Approval of Proposed Rule Change, as Modified and Superseded by 

Amendment No. 1 

The Commission finds good cause to approve the Amended Proposal prior to the thirtieth 

day after the date of publication of notice of filing Amendment No. 1 in the Federal Register. 

Amendment No. 1, without altering the purpose of the original proposal, enhances the original 

proposal by strengthening the one-month lookback criteria for inclusion of newly FLEX-eligible 

ETFs in the FLEX ETF option cash settlement program and including related analysis and 

representations, as explained above and set forth fully in Sections II and III above. 

The Commission therefore finds that Amendment No. 1 raises no novel regulatory issues 

that have not previously been subject to comment and is reasonably designed to prevent 

https://www.sec.gov/rules/sro.shtml
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fraudulent and manipulative acts and practices, promote just and equitable principles of trade, 

remove impediments to and perfect the mechanism of a free and open market and a national 

market system and, in general, protect investors and the public interest. Accordingly, the 

Commission finds good cause, pursuant to Section 19(b)(2) of the Act, to approve the Amended 

Proposal on an accelerated basis prior to the thirtieth day after publication of notice of filing of 

Amendment No. 1 in the Federal Register. 

VII. Conclusion 

IT IS THEREFORE ORDERED, pursuant to Section 19(b)(2) of the Act,23 that the 

proposed rule change (SR-CBOE-2026-035), as modified and superseded by Amendment No. 1, 

be, and hereby is, approved on an accelerated basis. 

For the Commission, by the Division of Trading and Markets, pursuant to delegated 

authority.24 

 

Sherry R. Haywood, 

 

Assistant Secretary. 
 

 

23  15 U.S.C. 78f(b)(2). 

24  17 CFR 200.30-3(a)(12). 
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