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= TABB, INC.
"TEXAS ASSOCIATION
OF BUSINESS BROKERS

October 19, 2009

'Ms..Mary Schaniro | o .RECENED:-- -1 4—5'0) O{
Chairman o . | APR 05 2010

U.S. Securities and Exchange Commission

100 F Street, NE
’ - OFFICE OF THE SE
Washington, DC 20549 . s CRETARY
Re: Securities Licensing/Registration Exemption for Main Street Business Brokers

Dear Ms. Schapiro:

Presently there is debate and confusion as to whether the activities of “main street business brokers” requrre a
securities license or registration on a state and/or federal level to collect a fee for their services. “Main street-
 business brokers™ are those business brokers who market and facilitate the transfers of small businesses from one
owner-operator to another owner—operator or to a qualified investor following the criteria stated in SEC’s Private
Letter Rulings described in numbered paragraph 1 below. The vast majority of these business transfers are asset
sales. Main street business brokers provide an essential service to the small business commumty in the transfer of
on- going busmesses ‘which preserves jobs and the continuity of providing goods:and servrces to consumers

Because of this and because of the support the SEC and the courts have- expressed with respect to the matter, the

TABB, Inc. d/b/a the Texas Association of Business Brokers actively advocates for a codification of activities
. already:deemed permissible by the SEC and many courts that would constitute a federal and state exemption for
~ main street business brokers so that they may legally collect a fee relating to a sale of a busmess via securrtres '

without any sort of state or federal licensing or regrstratron requirements. ; :

There is considerable support from the U.S. Securities and Exchange Commxssxon (the “SEC”) and the. courts
which would lend itself to a codification of this statutory “exemption” we propose. That support is summed up as
follows: ' _ : . _

1. . The SEC has already, on two occasions, with a consistent voice approved what activities main
' ‘street business brokers may perform without the necessity of registration -or licensing. Those
activities are described in the Private Letter Rulings (“PLR’s™) issued by the SEC to International
Business Exchange Corperation on December 12, 1986 and some twenty years later to Country :
Business, Inc. on November 8, 2006. :

2. The reasoning that lead to the holding in Vero Group v. ISS Service System, et al providing that a
finder/business broker does not need a license or registration to collect a brokerage fee recognized -
the drfference between applying the “economic reality” and the “sale of business” doctrines to a
- “securities fraud case versus applying those doctrines to a finder/brokerage case in which the sale
was- from and owner- operator to an owner operator, rather than an investment of money in a
~ common enterprise with profits to come solely from the efforts of others.

"~ Effective November 2, 2009, amendments to NASD Rules 1022 and 1032 require certain mdlvrduals to pass the
new Limited Representatlve — Investment Banking Qualification' Examination (Series 79 Exam). This Series 79
Exam requirement does not apply to main street business brokers but specifically applies to individuals affiliated
with FINRA member firms whose activities are limited to investment banking and pr1n01pals who supervise such
activities. However, the SEC’s Division- of Trading and Markets (the “Dlvnsmn”) is presently considering a,
Federal registration exemption and simplified system of regulation for merger and acquisition intermediaries.
This consideration is based on the Alllance of Merger & Acqursmon Advisors (“AM&AA”) letter to the Division.

The most recent Proposed Model State Rules of M&A Brokers and Small Business Sales advocated by AM&AA
advocates for both the following: :

[
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(i) a federal and state M&A Broker proposed rules for those who want to be able to provide services
beyond those allowed in the IBEC and CBI PLR’s, such as raising private equity- capltal and seeking to
put investor groups together to buy businesses, and

(ii) a federal and state exemption from licensing or r_egistration for main street business brokers who deal
. in small business sale transactions in accordance with the IBEC and CBI PLR’s. : '

The exemption for main street business brokers who deal in small business sale transactions is crucial to the

profession and the business owners they serve. The cost to obtain and comply with federal and state licensing or

regulation would be prohibitive for main street business brokers who are selling restaurants, dry cleaners, and

other small businesses which upon an occasion involves selling the stock of the busirness rather than just its assets.

All of these businesses fall within the definition of a small business, as deﬁned by the U.S. Department of.
Commerce and the Small Business Administration.

Industry studies reflect that there are approximately 130,000 business sale transactions per year in the U.S. of _
which ‘only 4,000 transactions involve businesses valued at $1 million or more. Less than 15% of these
transactions involve the sale of privately held securities. Furthermore, business brokers handle only about 35% to
40% of these transactions. Many of these transactions are handled dlreotly between Buyers and Sellers, sometimes
with the help of their accountants and attorneys. Business brokerage is a very small profession with tess than
3,500 companies in the U.S. calling themselves business brokers. thlgatlon with business brokers for violations
of. publlc trust have been few and rarely gét to the level of the federal court system. The cost to regulate or even
register business brokers will far and away exceed any reasonable public benefit. Codification of an exemption for
main street business brokers will clarify practices permitted by main street business brokers and would beneﬁt the
publlc : -

In support of our position on this matter, enclosed is a summary of the PLR’s and judicial rulings relating to the
issue that has been compiled by the Texas Association of Business Brokers® General Counsel, John C. Willems,
IIL Mr. Willems’ memo traces the support that the SEC and the courts have given to the statutory exemption we
propose and summarizes the activities which main street business brokers may engage in order to qualify for this’
exemption.

- As a member of the U.S. Securities and Exchange- Commnssmn we hope that you will support the Texas

Assoclatlon of Business Brokers’ position for a federal and state exemption to be codified adoptmg the
- parameters of the SEC’s PLR’s to IBEC and CBI relative to state and federal lrcensmg or registration of main
- street business brokers :

Respectfull_y, '
. Tabb, Inc. .

John M. Miller, President

Enc losures

CC: KathleenL Casey
" Elisse B. Walter

- ‘Luis A. Aquilar
Troy A. Paredes
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JOHN C. WILLEMS, HI
Attorney at Law
10440 N. Central Expressway
Suite 1400 '

Dallas, Texas 75231
Direct -214-360-1020
Fax-214-360-1010
Email: jwillems@dringer.com .

MEMORANDUM

Mlke Mlller President, TABB, Inc.

‘Keith Chapman, Immediate Past President, TABB, Inc., Domlmck Caravella,

President Houston Chapter, TABB, Inc., David Sweeten, President San Antonio
Chapter, TABB, Inc., Clarence Griggs, President Austin Chapter, TABB, Inc.,
Ben Johnson, Premdent DFW Chapter, TABB, Inc., Lucy Higgins; Secretary,
TABB, Inc., Jeff Jones, Treasurer, TABB, Inc., and Eduardo Berdegue Vice
President, TABB Inc.

John C. Willems, III, General Counsel TABB Inc.

August 11,2009
Legal Authorities for - Securities Llcensmg Exemptlon Relatlve to Mam Street
Business Brokers '

**************_*****************-*************_*************#*****************_***

EXECUTIVE SUMMARY: |

A codification of a federal exemption relative to any sort of licensing or registration of business
brokers when handling the sale of a small closely held company is needed for the business
-brokers who handle those sales (“main street business brokers™) via a stock or an equ‘ity transfer.:

There is considerable support from the U. S. Securities and Exchange Commission (the “SEC?)
and the courts with respect to this proposition. That support is summed up as follows:

1,

The SEC has already, on two occasions, ‘with a consistent voice approved whét ‘

‘activities main’ street business brokers may perform w1thout the necessity of

reglstratlon or licensing. Those activities are described in the Private Letter
Rulings (“PLR’s”) issued by the SEC to Internatlonal Business Exchange
Corporation on December 12, 1986 and some twenty years later to Country
Business, Inc. on November 8, 2006. '

The reasoning that lead to the holding in Vero Group v. ISS Service Svstem et all
providing that a finder/business broker does not.need a license or reglstratlon to
collect a brokerage fee recognized the difference between applying the “economic
reality” and the “sale of businéss” doctrines to a ﬁnder/brokerage case in which

~ the sale was from and .owner operator to.an owner operator as opposed to

-~ applying these doctrines to either an investment of money in a common enterprise -

" with profits to come solely:from the efforts of others or applymg these doctrines
- to a securities fraud case..

1

‘Vero Group v. ISS Service System, et al, 971 Fed 2d 1178 (1992).
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Presently, there is debate and confusron ‘as- tol,whether the activities of main- street business
brokers require those brokers to have a securities license or registration ‘on a staté and federal
level. Because of this and because of the support the SEC and the courts have gxpressed with
respect to-the ‘miatier as reférenced above the’ Texas Assocratron of . Busmess Brokers;, Inc.

(‘TABB”) should actrvely advocate for a codrﬁcatron of activities already deemed permrssrble
by the-SEE and many courts ‘that- would constltute"a ‘federal exemptlon for mam, street business
brokers 0’ that ‘thiey may colfect’ ‘d'fed relatmg to A sale of a business via,a securrtles without: anyf
sort Uf state or feéleral 11censmg or regrstratron requrrements Ly

BACKGROUN]) T T AR

Smce at least 1946 main street busmess brokers Wete considéred by 'the’ courts o be eXempt

from any, sort securities. licensing or registration in.erder to:be able to collect their fees based on . -

the “econormc realrty test”) ds esponged by, the United: States ‘Supreme Couirt-in: the ¢ase of S.E: S8EC!
v. W.J. Howev Co.? The theory. of the-“econemic reality tést™is that-when 100%:6f the sto¢k of
a company is transferred the. federal securltles laws do-not apply.” The fest-i§ whether the- scheme'
involves an 1nvestment of money jin a ‘commdrr epterprise; with, profits to. corne: $olely from the :
efforts of others Followmg the holdmgwrn Howey . is-United- Housing Foundatlon v. ‘Forman

and ‘in that case the court similarly, reasoned,- “The. test-for. distinguishing: & fransactién’ m*-
sécurities, within. the; meaning of:the regulatory acts; from other comtiercial dealings i is whether.
the scheme rnvqlves an 1nvestment of money in.a common enterpnse w1th proﬁts to come solely :

: from the efforts of others.” 5 L

The Texas Court of Appeals it San Antonio also followed the Howey holclrng in'§ Supply__
Company v. Jones ® which cites a long lme of cases on both the state and federal fevel -which.
applied the “economic reahty test” reasomng that when the goal of the: purchaser is not an -
investrient which relies on the efforts of others, bt is a desire t0 consume use and acquire in its
entirety the thing being purchased the secuntres laws do not apply Star Supply Company V.
Jones was decided in: 1984 N A :

FRRREIL SO

‘However, in 1985 the- United States Supreme Cou.rt in Landreth Tunber Companv V. Landreth
said, “Because the Courts of Appeal are divided over the applicability of the federal séturitiss

Jaws when a busrness is sold by the transfer of 100% of its. stock we granted certiorari.” »8 Inits -
_f'mal determmatlon ‘in Landreth the Supreme COurt sard “In sum- we: conclude that the. stock at -
issue Heére i5'a secunty” Wlthrn the, ‘definition the Acts and that. the sale of busrness doctrine”
does not apply »9 The court m Landreth reasoned “Instrurnents that bear both the name and allf .

2 §.E.C. w..W.T. Howey Co' 328 g s 293 ‘66 S. Ct 11100, 1104, 90 L:Ed. 1244,
1251. (1946). = il ST i bep nidbs s L e e o A R T g
’ 1Id at, 30T, PO
! Unlted Hou31ng Foundatlon v. Form
2058, 44 'LFEA2d'%621;" 6'_' 1S ' '
3. Ho_wey, supra &t 301 . S
® Star Supply Company v. Jone_s,'. 665 SW2d™194::(1984y 5 T o _
! Star, Supra, at '196_"," Citing S.E.C. v. W.J. Howey Co., 328 U.S. 293, 301,
66S.Ct. 1100, 1104, 90 L.Ed. 1244, 1251 (1946) -and the test being reiterated
in United Housing foundation v. .Forman, 421 U.S. 837, 847, 95 S.Ct. 2051,
- 2058, 44 L.Ed.2d 621, 629 (1975).,... .. . - o . BRI

® ‘Landreth Tlmber Company v. Landreth, 105, S.Ct. 2297, 2301 {1985). - S
° Id at 2307 _ S _ T

.S. 837, 847, .95 5iCt. 2051,

PR
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the usual charactenstrcs of stock seem: to us to be the clearest case for coverage by the plarn
language of the deﬁmtron »0 SRR I :

Some state courts that have followed Landreth haVe done so because they adopt.the- reasomng of
the United' States ‘Supremé Court in Landreth.. See Fong v. Oh, 172 P.3d 499, 508-09 (Haw:
: 2007) Banton v. Hackney, 557 So. 2d 807{ 824 (Ala 1989),, Cohen V. William Goldberg & Co.,
Inc:; 423 S:EE2d 231, 232-33 (Ga 1992) Some courts have done so without expllcrtly agreerng
with ‘the Supreme Court’s redsoning, but because the language pf the 1933 and 1934 Agcts is
substantially similar to the wording of ‘the’ partrcular state securities statute Barpes v.
Sunderman, 453 N.W.2d 793, 796 (N.D. 1990); Carver v. Blanford, 342 S.E. o4 406 407 (S C
1986) These courts apply the “stock characterization test” ‘from Landreth.; : . -

.Some state courts that have not followed Landreth have done so because they have reasoned that»
- their: stage leglslatures have mtended the:state ‘sedurrtles statfues to cover sa]es i the secuntres ‘_
glomog 732 P2d 1389 1391 (N, M ‘Ct. App 1986) Dohertv v Kahn_ 682 N. E 2d 163 169 70
(H1.. App: €t 1997); Anderson v.: “Heck, 554-So.2d 695, 700" (La*Ct: App. 1989)." Tliese ‘States”
continue tQ .apply. the principle the United' States Shpreme ‘Couit’ applred in Fonnan that “form.' -
should be disregarded for substance arnd the émiphiisis should be on'economic realrty e eople v
Figuerea, 715 P.2d 680, 694 n.26 (Cal:::1986)- (quotlng 715 P.2d 680,694 126 (Cal 1986)
~ (quoting Tchereprin, 389 U.S. at'336). .Assuch, thesé states’ ‘apply the “sale of buslness”
doctrine so-that state securities laws do not apply to transactrons in whrch 100% of the’ Stock of a -
closely held corporatron is transferred Sy VPR TINE R PRSI IR S :

-QIIESTION&PRESENTED | A T

' ""l.’_ - Are the “economrc realrty” and “sale Q,f busmess doctrine_s_.;dead _,or__‘not and-»_,.

' shouldtheybe‘? B RIS A S S

2. 'Do'main street busmess brokers need to be lrcensed or regrstered wrth the SEC -

and/or the varrous states in Whrch thg:y operate ormot? . . ue oo
DISCUSSION S AT S S

_ in dlrect response to the holdmgs m both Star Supply and Landreth and in order to get comfort
~‘that a main street busmess broker: was not’ requrred to bé hcensed or regrstered International
Business* Exchange Corporatrorn (“IBEC”) 4 ’l‘exas corporatron wrote the SEC with a fact;-
“Scenario- that -described not:only their busmess activitiés, but also the' ‘activies of many main
“street business. brokers: both in Texas -and ‘throughout- the country. Seemmgly contrary to ‘the
“holding in Landreth, and in the face of the' fact that IBEC clearly identified themselves as acting
as a broker for a seller who ultimately sold their company: through the sale of stock, the SEC
issued the PLR attached as Exhibit “A.™ In this PLR the SEC tacitly confirmed that under the
fact pattem laid out IBEC could collect a fee and was not requrred to be registered or licensed to
collect its fees in a securities sale of a small*business.!! It descnbed act1v1t1es that the SEC.. .
- deemed permissible by a main street business broker vrtlatrng any oblrgatlon or reqmrement by s
that broker to be licensed or regrstered by the SEC SR o T '

14, at 2305. S : ,
' The tacit conflrmatlon is lnferred by reason of the SEC assertlng that
',under the facts presented, no enforcement action would be recommended Seewl
the SEC IBEC PLR, page 3. '

MEMORANDUM | ' : _ _ ~ PAGE 3
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For years, brokers in Texas and around the:country have used the fact scenarios deseribed in the
IBEC PLR in conducting their business and believed that in doing so, they were also not required
to be licensed or registered by the SEC ; Brokers in Texas routinely have a copy ‘of the IBEC
PLR: i their ﬁles to share W1th sellers of busmesses, ,buyers of busmesses and the lawyers on
behaIf of those sellers and buyers. R o . ..

a Y St

However, because «the : national - debate has heated up regardmg thls issue of regrstratlon or"-.-' _
llcensmg regardmg business brokers lawyers -oit behalf:of Country Businéss; Inc.” (“CBI?):

(same twenty year post the IBEC request for a PLR) serit 4 written description-of the activities of

the -business’ brokers: working: at €BI to ‘the: SEC ‘ahd’ requested another PLR . relating ‘to the'

activities .of main street business brokers. ."Once ‘again, seemingly cbntrary to -the holding in

Landreth, and. despite. the: fact!thatthe lawyets on' behalf of CBI cIearly 1dent1ﬁed ‘that CBI
" brokers occasronally acted as-brokers-fora seller wihio. ultlmately sold thelr company through the

sale of stock_, the. SEC issued the PLR . attachedas Ex,hrblt “B.” Ll et

.....

The CBIL PLR descnbed actrvrtres ‘that the SEC deetned permrssrble by a busmess broker wlthout Co
 that. broker. sisking.:an SEC:-enforcement action and 'seemingly -vitiating’ any ! oBhgatlon or-

requirement. by that broker .{o :be-licensed. or regwtered by the 'SEC." "~ THe activities déemied

permissible by, the SEC in. the: CBI' PLR. were v’uftua]ly identical " to “thet actnntles ‘deémed:
permissible by the. SEC m the. IBEC PLR although the CBI PLR was 1ssued some twenty years"'j '_

after the- IBEGPLR.. e st

The “ééonomic realrty” and “sale of busmess" doctnnes are not dead and they should not be;

‘because the basic underlying facts in the Landreth case are distinguishable from the facts in the- -
‘Star Supply case. ‘The heldings in L:andreth ane Stai: Supply can: be both justified and reconélled ;
with:each other. ‘This justification and teconciliation is:best set out: by the Fifth C1rcu1t Couirt of*

115

Appeals:in. Vero Group v. ISS Service: System/:et a sa)qng the two cases (Star Supply and
Landreth) were factually different.- The court ift the-Vero case sa1d IR :

“Given those faots Wwe are riot persuad’ed that the ruhng in Landreth would cause [*1 188]’ o
.ithe Texas Supreme Court: to change the'rule of Star Supply and. Ellsworth: if faced with
the ﬁnder s fee issue before us. ;. As aiy anti- fraud:case -involving wide brokér listing; :

:. ~Landreth is factually. dlstrngulshable from bott Ellsworth and-Star, Supply: The relevant ; .o v -

agreement in the, Landreth case,was. the stoek purchase, agreement ‘betweenthe byying. - ot

' __."and sellmg prmclpals* the relevant agreements t,issue -in, Star_Supply, . and’ Ellsworth. S
. [**29] a8 in the instant casé;.were: ihose | between. a finder and. ong of the parties to the.'
, eyentual stock transactlon Landreth drd not 1mphcate the i 1ssue of whether a buyer or, -

Cye

__seller of a business could properly, refuseito PaYJfOI the ‘services.of an “unrégistered findet a v
merely because the buying and. sellifig’ pames %lect to employ a stock sale to effect the -
: -,._.transfer of the busmess Rather, Landreth _mvolved whether under- the. 1933 Act a

12 Understanding that the PLR’s (i} ‘did not carry the weight of-law, - (ii)-
‘were relegated to the facts presented in the letters upon which théy were .+
based and (iii) applied only to the parties to whom the PLR's were directed.
¥ See “The American Bar Association Report -and Recommendations of the Task’
Force on Private Placement Broker — Dealers, June 7, 2005.”

2 In.the CBI PLR the SEC asserted that under the facts presented, no
enforcement action would be recommended. = See the SEC CBI PLR, page-1l.

1 Vero Group v. ISS Service System, et al, 971 Fed2d 1178 (1992). - B
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securrty had to be regrstered under federal law: to- be sold Wlthout lmplrcatmg the antr—

fraud provision of the Act. L

!r»".

Thé Vero court was saying that Landreth, was 4 securrtres fraud case and Vero was a ﬂnder fee
(business broker’s right to a fee) case. - Thé ‘Vero court reasoned ‘that the seCurrtles laws should’
apply to fraud cases, but when it comes to a broker attemptmg to’collect a commission when the
-sale is from and owner operator to. an owner eperator, the. “econoinic reality test” should apply.!’
(It is worth noting that the Vero court’s use of the.term “ﬁnde to describe. theactions -of: Vero
- was, not the correct descrlption of what..Vero :did. . Vero- was, in- fact performmg brokerage
functions, as beyond the introduction-of the-buyez to: ISSFUSA the:Vero. court Hoted, “Vero met
with the representatives of ISS-USA and ADT, Vero worked w1th the parties 10 complete 1SS~
USA’s.acquisition of ADT Maintenance from:ADT. 18 Clearly‘ the actions:of Vero-in Workrng
'wuh the parties went beyond a mereamtroductron as is the ;ob of a true: “finder:”) - Corn

Landreth did not strike down the ° “economic: realrty or the“‘sale ‘of busmess” doctrme m kY
business brokerage case. It.was not acase.where a busmess breker. was attemptmg to collect:a.
fee. Landreth was decided corrgetly -in: that:it applied the antr-ﬁ;and provisions' of the:Securities”
Acts;to.a seller of a security who made false representatrons ‘as-to. future facts-and attempted-to’
use the ‘economic; reahty” or the “saletof business” dovirines as-a deéfense: saying that the sale:
-was not a securities sale. ** The Landreth Court; carrectly held. the “sale of business™ doctrinesdid -
not apply in that case. ¥ It did not say that the “sale of business” doctrine was dead. The:Court.
also drd not say that the “sale of busmess” doctrme could not be apphed to busmess brokerage

£ .
RV RS T o o gEs 3t

‘ The SEC and the Comt in, Vero have correot]ry apphed and mterpreted Landreth They correctly
have recogmzed that a sale of a. business: from: ani owper:operator 6 .an owner operator with.
- limited .broker involvement is not the type-of transaction that the’ secirities laws were enacted to -
regulate because the traditional definition of a seeuritys: . ‘involve(d).an mvestmen‘t of money *
ina common enterprise wﬁh proﬁts to come solely from the efforts of others

Further, the SEC. has correctly dealt thh a key troublesome issue that is present in applymg the
“sale of business” doctrine.. That .issue:i$-the apphcatron ‘of the “salé ‘of” Busifiess” doctrine

applying any time there is a- ¢hange of control’*in the- busifness’ as’ then ‘the- questron becomes

- ¥When does the charige of control occut; ‘af’ a"sale Of ore than 50% of the’ equlty, some greater -

' percentage or some lesser- percentagev” In' deal with this i 1ssue the SEC has relegated ‘the “no-

. ‘action” critetion accordmg to the’ IBEC and ’the CBI ﬁLR"’s toa sale of 100% of the, stock or

K equity mterests ina company ThlS requ}rement negates the argument concernmg the shppery

slope in relatron to where you draw the l;lne IZQ dﬁem a control changg, , . e

‘ _In sum, the “economic reality” or’ the ‘sale ‘of busmess” doctrmes afé not’ dead and they should
- not be dead when it comes to main street business brokers handling the sale of 100% of the stock
or equity interests in a business under the parameters of the SEC’s logic behind the PLR’s issued
to IBEC and'CBI, and the reasoning of the Court in the Vero.case and the other cases. whose

16 14, at 1187 S L T b I R o

7 ‘Star, Supra, at 196 R R ST S S AL

B I4, at [*1181] ° S TR

- 1d, at [*1181]

20 1d, at [*1181]: : Coe _ oo

2l Howey,- Supra at ‘301 . T SR
2 1d at 2307 L v T S O
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holdings run.confrary to.the holding.in: Landreth.. To. clear up. the:dispute .in the courts, an
explicit statutory exemption itemizing just what.can-be done by main street business brokers is
_ needed i . .

MAIN STREET BUSINESS BROKERS ARE THE PROVERBIAL “SQUARE BEG IN'
THEROUND HOLE?:.. P i - =

In' addition to the’ SEC’s‘ loglc behmd the PLR’s 1ssued to [BEC" anid CBI and the reasonmg of
the Court in'the Vero case and'the other cases whose holdmgs run contrary to the holdmg in’
Landreth, the actual activities of main streét biisiness bfokers arguably do not fall within the’
constraints of some if not-most of; the statutes tHat seek to govern the dctivities.of the.main street-
business broker. For example a Rule promulgated pursuant-to the: Fexas: Securities Act by the
Texas Securities Board requires that business brokers must register in order to.lggally handle
~ intrastaté securities transdctions. in Texas.. “The statutory basis for the Rule is. conta—med in the :

Texas Secuntres Act, Art. 581- 12(A) Artlcle 581 12(A) states as follows '

“Except as provrded m Sectron 5 of thrs Act, no person firm, eorporat,lon or dealer shall‘,. L
drre'ct[y or through agents, ( oﬂ‘er for sale; séll or make a sale of any. securities in, thrs state. . s
“without first/being regrstered as in thrs Act provrded No, agent shall in behalf of any .

dealer sell offer for sale, ot make salé of any’ secufrities: wrﬂnn the state unless reglstered'f_"'""
a8 an-agent for that partlcular regrstered dealer under the provrsrons of thrs Act » '

B

In performmg dutres on behalf of 4 a seller ofa busmess the main street busmess broker does not-
’typlcally perform any of the. functrons descrrbed in. the Texas Securmes Act Art.. 581-12(A). .A
main ‘Street business.broker who. operates his or: her busrness in accordance w1th the guidelines,
~ set out in either of thé IBEC PLR or the CBI PLR does not “offer” secutities for sale The main
street business’ broker always offérs the “busrness” for sale; as- he or sheé doesn’t’ know if: the
. buyer will offerito- buy ‘the assets of the busmess or the equrty mterests of the busxness o

A busmess broker who operates his ‘or her busmess in accordance w1th the guldelrnes set out lnj_.l.
either of the IBEC PLR or the CBI PLR is not the one who “sells” the securities. A business .

. broker whe operates hiis or-her buisiness ii-accordance with the gmdelmes set out in'eithef of the .

- IBEC.PLR or the CBI PLR does not: actua]ly “make the sale” 'of any secuntres The Seller and
the. seller S counsel ha:ndle the actual sale '

.....

.....

'.p owbr o attomey, the br(’ker thel‘ takes POSSESSIOH Of the Stock, offers the stock for sale by

. placmg it on fhe approprrate exchange sells the stock toa purchaser attracted by the offerand . -
o actually, wrth the -power* of attomey grven h1m or, her by the seller, makes the sale taking . B
possession. ‘of the sales proceeds transfernng ownersh1p of the stock frormthe seller to the buyer- : -

- and distributing the’ proceeds to the custorner, minus-the secuntles broker s comrmssron A main -,
' street busmess broker does none of these act1v1t1es :

ThlS example hrghhghts the fact that the main street busmessbroker and what a typrcal busrness i
broker does on behalf of a seller of a busrness 1.s not even close to what a Serres 7 lrcensed_
'secuntres broker does on behalf of therr chents_ The main . str;eet busrness broker 1n the -
regulatory scheme of the Texas Securrtles Act s _he proverbral square peg 1n around hole.”

The statutory basis for regrstratron of a busmess ‘broker under the Texas Securities Act is
challengeable based on what the main street business broker actually ¢ does-on behalf of hrs client
~as compared to the language as contamed in the Texas Securities Act Art. 581- 12(A) giving. the

MEMORANDUM - ' - PAGE 6 -



Texas Securltles Board the power to regulate- the 4ctivities described. The miain street busmess'
‘broker does not, “...offer for sale, sell or make a sale'of any securitiés. ;. SRS

The argument against the Texas Securities Board - bemg statutonly authorized to make a’ Rule.
requlrmg business brokers ta iegister lies ih'the. dctual-activities of 4 partlcular busmess broker.
If, in fact, a business broker conducts his business without performing any-of the acts ‘as
.contained in the Texas Securltles Act, Art. 581-12(A), then,there exists:is no,basis for regulatron
of. that busmess broker s activities by ‘the Texas. Secuntres Board and its Rules relatmg to that-
partrcular busmess broker do not apply to that busmess broker : -

Another example can: be gleaneds from the Utah Umform Secuntlés Act Sectrdn 6 1 1 I3(1)(c) .
of the Utah Uniform Securities Act states: . . i :

“Broker—dealer” means any person engaged m the busmess of effectmg transactlons m
“securities for ‘the account of others or fdr the person § own account .

A main street business broker who operates hrs or her busmess m accordance wuh the gurdelmes _
set out in¢ithier of the IBEC PER or the C‘BI "'_]E’LR does not engage . m the busmess of
effecting. transactrons in' sécurities for thé. ‘accouiit 'of others or for the. person s, ovin,account.”
The parameters of both the [BEC PLR and the CBI PLR requn:e that the busrness broker not.
offer for sale or solicit the, purchase ofa securlty, not advrse :that.a, secunty be sold- and leave that
advice and decision to the parties and therr advisors, not have a material.role in the negotlatrons
after “the decision " is ‘made- to “sell’ secuntres and wﬂl merely facthtate the transnnttal of
< -informétion or"documents: between the” buyer and selIer or their adv1sors and certarnly nevcr_
actually “effects” the transactron in. securrtres The partres and therr lawyers do that s

The main. street busmess broker who operates hls or her bu,smess in accordance wrth the :
_;gurdelmes set out.in either of the IBEC PLR QL the CBI PLR.. does not fall within:the definition of

“Broker—dealer” under the Utah Umform Securrtres Act The analogres relatrve to other state S
securmes laws go on and on ' :

Mam street busmess brokers do occasronally become mvolved m a transactron whlch results in -
_ the sale of securrtres ‘When a busmess transfer.s pursuant to a sale of securities, the busmess_ :
broker is not in. on the decision to sell securities. - The. business broker.does not prepare or:
complete the transfer documents. The business broker is tangentlally involved in the transaction -
to say the most. The transactionis are not tradltrt‘)nal securrtles transactlons, Tlns is true because -
- the tiansactions do not involve an’ investmefit ©: ‘of money in‘a common enterpnse with proﬁts'
to come solely from the efforts of’ others. ST main's ‘street buSmess broker is the proverblal
~ squate pegin a round hole caught m a morass of rdgulatlons that wcre not meant fo govern their _
activities as long as those activities are ‘conducied i accofdance wrth the IBEC PLR and the CBI'
PLR issued by the SEC and the other parameterf"’d' scnbed in the Vero caSe and other cases of -
CVero'silk, o -

Effective November 2, 2009, amendments to NASD Rules 1(_)22 and 1032 requrre certam,{
individuals ' to" pass “the new’*Limited Representatlve" - {lnvestm ent Bankmg Quahﬁcatron 3
~ Examination (Series 79+ Exarh). - This Serres 79 Exhrm e urremen_ does not apply to main ‘street .
business . brokets but specifically apphes to individdals " afﬁlrated w1th FINRA member ﬁrms i
‘whose actrvrtres are hmrted to 1nvestment bankrng and pnn01pals who supervrse such act1v1t1es

i

2 Texas’ S‘evcu'i:j‘.fc:fi-es Act Art581—12§A) _' S A _ _. e A
2 Howsy, Supra at 301. - & o T e Do Eerel i aE e e T

MEMORANDUM _ . pace T
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" Business Sales 3-20-08 Final. pdf, pages 1 and 3 : ¢

© e eI

‘However, the SEC’s Division of Trading and Markets (the “Division”) is presently considering
a, “... Federal registration exemption' and simpliﬁed system of regulation for merger and
acquisition intermediaries.”” This consideration is based on the Alliance of Merger &
Acqulsltlon Advrsors (“AM&AA”) letter to the Division. 26

The most recent Proposed Model State’ Rules of M&A Brokers and Small Business Sales
advocated by AM&AA advocatés for both (i) a federal and state M&A Broker proposed rules
~and (n) an exemption or exclusion from: regrs,tratlon for business brokers who ‘deal in-small-
business sale transactions.?’ The exclusion. of exémption for the business brokers who deal in
small business sale transactions (i) should be based on the PLR’s and legal arguments contained
in this memo, and (ii) is crucral to the main street busmess broker and the busmess owners they. _

CONCLUSION AND RECOM]V[ENDATION

Under narrowly deﬁned parameters both the SEC and the courts have supported the concept that

a main street busmess broker does not need a license or registration to be able to collect a fee
"relatmg to the sale of a business ‘that is concluded via the sale of secuntles A federal exemptton

needs to be codified adopting those narrow parameters as set out in-the SEC’s PLR’s to IBEC

and CBI and incorporating the reasomng in Vero, Star Supply and other cases relative to state
~and federal 11cens1ng or regrstratron of main street busmess brokers

I have attached a summary of the -exemption parameters as.Exhibit “C.” These parameters were
- taken from both the IBEC and CBI PLR’s, and the relevant case taw. The parameters should be
" offered up to the SEC and the ‘other regulatory authorities as the basis for the proposed statutory
' exemptron . .

2 FedéréI'Register, Vol 74, No. 75, Pg 18269, footnote 7.
%6 1d,-pg footnote 4 and footnote 7 '
See:

http://www.amaaonline. com/flles/Proposed SEC Rules for M&A Brokers and Small

=l

MEMORANDUM ' _ o PAGE 8
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dacision to effect.the -transier. .0f 2 business, bY means:of.a
secuzities s=1e is made solelj by the a"rch=SE* and, seller ‘
without’ the neqommemcatlon o; IBEC.~.Once a dECISIOn is. naoe -
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UNITED STATES
SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20549

DIVISION OF
MARKET REGULATION

November 8, 2006

Craig McCrohon, Esq.

" . Holland & Knight LLP
131 South Dearborn Street:
* Chieago, IL 60603 - '

‘Re:  Country Business; Inc. Request for No-Action Relief
‘Dear Mr., McCrohon:

In your letter dated November 8, 2006, on behalf of Country Business, Inc. (“CBI”), you
request assurance that the staff of the Division of . Market Regulatlon (“Staff”) will riot '
recommend enforcement action to the Commission under Section 15(a) of the Securities
Exchange Act of 1934 (“Exchange Act”) if CBI engages in the activities described in your letter
without reglstermg asa broker—dealer under Sectlon 15(b) of the Exchange Act. -

_ Based on the facts and representatlons set forth in your letter, the Staff will not
recommend enforcement action to the Commission under Section 15(a) of the Exchange Act if
CBI engages in the activities you describe without registéring as a broker-dealer. We note in
particular your representations that: (1)if a decision is made to effect the transaction by a sale of
securities, CBI will have a lnmted role in negotiations between the seller and potential
' purchasers or their representatlves as described in your letter and will not have the power to bind
either party in the transaction; {(2) the business represented by CBI is a going concemn and not a
' “shell” organization; (3) the Selling Company satisfies the size standards for a “small busmess”
- pursuant to the Small Business Size Regulations issued by the U.S. Small Business ;
- . Administration; (4) only assets will be advertised or othérwise offered for sale by CBL (5) if the
transaction is effected by means of sécurities, it will be a conveyance of all of the business's
equity securities to a single purchaser or group of purchasers formed without the assistance of
CBI; (6) CBI will not advise the two parties whether to issue securities, or otherwise to effect the
transfer of the business by means of securities, or assess the value of any securities sold (other
than by valumg the assets of the business as a going concern); (7) CBI’s compensation will be
determined prior to the decision on how to effect the sale of the business, will be a fixed fee,
‘hourly fee, a commission, or a combination thereof, that is based upon the consideration received
by the seller, regardless of the means used to effect the transaction and will-not vary according to
the form of conveyance (i.e., securities rather than assets); (8) CBI’s compensation will be
~ received in the amounts and at the times as described in your. letter; and (9) CBI will not assist



© i St

* Craig McCrohon, Esq.

November 8, 2006 . S L
Page2 T

purchasers with obtalmng ﬁnancmg, other than prov1dmg uncompensated introductions to third-
arty lenders orhelp with complet:mg the paperwork associated with loan apphcatwns
_ Tlns posmon is. based on the facts presented and the represeqtranons you ha,ve made and
' any dlfferept faqts and cxrcumstances may. require. ad;ﬁ'erent response. Furthermore thiis o
A response expresses the Staff’s osmon on enforcément actlon only and does not purport to -
express anylegal concl‘usmns on the questlon presented The Staff expresses no view with
. réspect to any other questioris ‘that the proposed activities may raise, mcludmg the apphcablhty
* of any other federal or state laws or self- regulatory orgamzatlon rules :

TN

3

... Sigeerely, = .. . . L s

‘iz Brian AsBussey 5, -+ -
e ’l ;.__wi.' . ».:-.;_: ASSiStantChiefcounsel P

< i
> ~
;i . :
' -
. s
1. ° IR -
vy s
. . y
v St v :
& 7
I
1 o .
- 3 1 N
w2 -
¥ N B 3 H P
. T » L : 2
H LN 22008 ) . B T R s
.:’ Cq. 4.
Is y Nt
5.
i} ?
N i
- AN
H
t
)
1} P !



[ERTNRN . atadd

EXHIBIT “C”
SECURITIES TRANSFER EXEMPTION PARAMETERS
FOR MAIN STREET BUS]NESS BROKERS

...l

In accordance w1th the parameters ‘et ot by’ the U S Securltles and Exchange
Commission’s Private Letter Rulings issued to Intematlonal Business Exchange Corporatron on
Decernber 12 *1986 and ta Country Busmess Tnc on November‘ 8, 20()6 under the’ Teasoning in
Vero Group V. ISS’ Servrce System, et'al, 971 Fed 2d 117 8 (1992) and the ‘¢asés'in hne with Vero
and Star Supply Company v. Jones, 665 SW2d 194 (1984) the followmg acts shou]d be codrﬁed
to form.the basis. of a federal exemptron rerlatrve o securltles hcensmg or. reglstra‘tron of main
street business’ brokers when those busmess brokers are mvolved m the sale of a busmess that
results in a secrities transactron A

‘The permrtted act1v1tres of the bisiness broker under the exemptron are proposed as

follows

2.

10

'In rnarketmg a busmess the busmess broker wrll only advertlse to potentlal

buyers that the “business™is for sale.
The businéss® broker will 6t advise either the buyer or seller that the transaction
be completed via a sale or purchase of securities. ' '

Ifthe decision is made to conclude the sale of the business via a sale of securities,
it will be made by the buyer and seller or their advrsors wnhout the busrness‘

broker’s advice. :
After the time, if any, the decision is made that the sale transactron will be a
securities sale the business broker will then have a limited role in the negotlattons .
between or aniong the parties and will merely facilitate the transmittal of
information or documents between the buyer and seller, or their advisors. '
In no event will the business broker have the authority to make brndmg
agreements on behalf of any party to a securities transaction.

" The business broker will not assess the value of any security or equity interest to

be sold, but may assess the total value of the assets or the business to be sold asa

* going concern. _
" The business broker wrll not be mvolved in the formation or set up of the buyer or

the buyer group.

~ The business broker will not assist the buyer in obtammg ﬁnancmg

However, the business . broker -may provide uncompensated- introductions to-

- lending sources that the buyer may consider for the transaction. The business

11.

EXHIBIT

w A’u

broker also may help in completing the paperwork associated with loan ,

I apphcatlons for the buyer in order to assist in completing the:transaction.

The compensation to be paid to the business broker will not change regardless of -

. the manner in which the sale is concluded (whether asset sale or the sale of

securities).

In no event w111 the business broker accept any equity securities as compensation

if the sale results invthe sale of the equity in the business (a secuntres transactlon)

- SECURITIES TRANSFER EXEMPTION PARAMETERS : PAGE 1 -



12.

13.

The business broker will always advise pofential buyers that the business broker
does net and will not verify the information given to the business broker about the

business.
The business broker will also adv1se potentlal buyers that the business broker does

~ not make any representation about the .accuracy of the mformatmn provided

14
15.

16.

17,

EXHIBIT

;regardmg any aspect of the business. -
The business sold Wlll not be a “shell” entity.
_The busmess broker. will not handle the transfer of funds from a buyer to a seller,

but may accept earnest money from a buyer for deposit with a third party escrow

~ agent.

The business broker will always be subject to the antl-fraud provisions of ‘all

securities acts of the Umted States.

The size of the entity bemg sold. would not matter as long as the sale was from an

. owner operator to an owner operator or to a “Qualified Investor” as that term is

\lAI/

defined in the Securities Acts.

- SECURITIES TRANSFER EXEMPTION PARAMETERS . . ; PAGE 2




