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SECURITIES ACT OF 1933
Release No. 6099/August 2, 1979

Resales of Restricted and Other Securities

AGENCY: Securities and Exchange Commission.

ACTION: lnterpretations of rules.

SUMMARY: The Commission has authorized the
issuance of a release which sets forth the views of
its staff on various interpretive questions relating to
the resale of restricted and other securities. The
purpose of the release is to resolve certain recurring
issues that have arisen under the Commission’s
rules applicable to such resales.

FOR FURTHER INFORMATION CONTACT: With
respect to ltems (1) through (49), (59) through (68),
and (80) through (92), contact: :

Peter J. Romeo _

Division of Corporation Finance
Securities and Exchange Commission
Washington, D.C. 20549

(202) 755-1240 '

With respect to Items (50) through (58), contact:

Andre Weiss

Division of Market Regulation
Securities and Exchange Commission
Washington, D.C. 20549

(202) 376-7470

With respect to Items (69) through (79), contact:

M. Blair Corkran, Jr.

Division of Market Regulation
Securities and Exchange Commission
Washington, D.C. 20549

(202) 755-8961
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SUPPLEMENTARY INFORMATION: Commencing in
September 1977, the Commission issued a number
of releases’ concerning changes in certain of its
rules under the Securities Act of 1933 the “1933
Act”)[15 U.S.C 77a et seq.] relating to the resale of
restricted? and other securities. The changes dis-
cussed in those releases have resulted in numerous
oral and written requests for interpretations of the
new provisions. To provide guidance on the matters
raised by the requestors and on other significant re-
curring issues as well, the Commission has
authorized the issuance of this release setting forth
the views of its Divisions of Corporation Finance
and Market Regulation.

The interpretations contained in this release
primarily relate to Rule 144[17 CFR 230.144] under
the 1933 Act, although interpretations of Rule
145(d) [17 CFR 230.145(d)), 14817 CFR 230.148],
and 237[17 CFR 230.237]under the Act also are set
forth herein. The Commission previously issued an
interpretive release on Rule 144 in September
19723 All of the issues discussed in the prior
release have been included herein, although in a
somewhat different form than that in which they
originally appeared. The prior release may therefore
be considered superseded by this release. It should
be noted that some of the views expressed in the
prior release no longer apply, and attention in this
regard is directed to Items (29), (81) and (84) herein.

‘This release also discusses the staff’s current views

on various recurring issues that have arisen under

'See in this regard Release Nos. 33-5865
(September 16, 1977) [42 FR 47848], 33-5918
(March 29, 1978)[43 FR 14445}, 33-5932 (May 15,
1978) [43 FR 21660], 33-5979 September 19,
1978) [43 FR 43709], 33-5980 (September 20,
1978)[43 FR 43726], 33-5995 (November 8, 1978)
[43 FR 54229]), and 33-6032 (March 5, 1979)[44 FR
15610]. ’

2The term ‘‘restricted securities” is defined in Rule
144 (a)(3) and includes securities acquired in non-
public offerings, such as those under Section 4(2) of
the 1933 Act, as well as securities acquired in
offerings made in reliance upon Rule 240 [17 CFR
230.240] under the Act.~

3Release No. 33-5306 (September 26, 1972)[37 FR
23180].



the rules mentioned above. Although many of these
issues have previously been dealt with by the staff
in interpretive letters that are publicly available, the
staff has, upon reflection, revised some of the posi-
tions expressed in those letters. Attention in this
regard is particularly directed to Items (9), (12),(22),
(28), (30), (34), (47), (62), (69) and (70) herein. It
should be noted, however, that this release does not
discuss all of the matters dealt with in prior inter-
pretive letters on the subject rules issued by the
staff. To the extent that the views expressed in
those letters are not discussed in this release, those
views may still be considered to represent the
staff's position on the questions raised.

The Commission is hopeful that the issuance of this
release will reduce the need for members of the
public to request interpretive advice from the staff
regarding the rules in question. Although the staff
will continue to respond to requests for such advice,
it will adhere to its past practice of not providing a
substantive response to letters involving the follow-
ing: (1) hypothetical situations (responses to such
inquiries can be misconstrued in actual fact situa-
tions, (2) the removal of restrictive legends from
securities (the removal of such legends is subject
sofely to the discretion of the issuer of the securi-
ties), (3) whether a person is an affiliate? (this is a
factual question which the staff is not in a position
to resolve from a distance), and (4) requests for a no-
action position regarding securities acquired after
April 15, 1972 (Rule 144 became effective on that
date and the Commission stated at the time that its
staff would not consider no-action requests for
securities acquired thereafter).5

Finally, to assist readers of the release, a brief para-
phrase of each rule provision being interpreted has
been included, where appropriate, at the beginning
of each series of interpretations relating to that
provision. Also, to avoid confusion, it should be
noted that the references herein to subparagraphs
- of the rules in question follow the classification
system set forth in volume 17 of the Code of Federal
regulations. For example, subparagraph (d)(4)ii) of

aAn “affiliate” of an issuer is defined in Rule 144(a)
(2) as a “person that directly, or indirectly through
one or more intermediaries, controls, or is
controlled by, or is under common control with,

such issuer.”

5Release No. 33-5223 (January 11, 1972') [37 FR
596].

P

Rule 144 corresponds to subparagraph (d){4)B)
under the original classification system used for the
rule at the time of its adoption.
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. INTERPRETATIONS APPLICABLE TO ALL

FOUR RULES

(1) Question: Are there any restrictions onsecu-
rities sold in reliance upon Rules 144, 145(d), 148
and 237?

Answer: No. If all applicable conditions of the rule
under which the securities are sold are satisfied,
the purchaser receives unrestricted securities.
However, if the purchaser is an affiliate of the
issuer, he must resell the securities either pur-
suant to a registration statement or in a manner
(such as compliance with the conditions of Rute
144) that demonstrates an underwriter® is not
involved.

8The term ‘“‘underwriter” is broadly defined in
Section 2(11) of the 1933 Act and includes

any person who has purchsed from an
issuer with a view to, or offers or sells for
an issuer in connection with, the
distribution of any security, or
participates or has a direct or indirect
participation in any such undertaking, or
participates or has a participation in
direct or indirect underwriting of any

- such undertaking; . . . As used in this
paragraph the term ‘issuer’ shalil include,
in addition to an issuer, any person
directly or indirectly controlling or
controlled by the issuer, or any person
under direct or indirect control with the
issuer.
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(2) Question: Is prior approval by the Commission
or its staff necessary before a person may rely on
any of the rules?

Answer: No. Rules 144, 145(d), 148 and 237 are de-
signed to be self-operative. Accordingly, neither the
Commission nor its staff will respond to requests for
approval of proposed transactions under the rules.

Il. RULE 144

A. Definitions

1. Rule 144(a)2)i): The term “person” includes
the seller of securities under the rule, his spouse,
and any of his or her spouse’s relatives who share
his home.

(3) Question: Are the seller and all members of
his family, including those who have established
permanent homes of their own, considered to be
one person for purposes of the rule?

Answer: No. The definition of the term “person”
was not intended to aggregate members of a family
who are independent of the seller, assuming that
such persons do not act in concert in selling
securities under the rule. However, if a family
member resides elsewhere on a temporary basis
(e.g., a child attending college) but maintains his
permanent home with the seller, that member’s
sales under Rule 144 would be aggregated with

“those of the seller.

(4) Question: If a person transfers restricted
securities to his or her spouse as part of proceed-
ings which lead to a divorce settlement, must sub-
sequent sales of the transferee under the rule be
aggregated with those of the transferor?

Answer: No. If the spouse to whom the securities
were transferred maintains an independent home
from the transferor and does not act in concert with
the transferor in selling securities under the rule
such individual is considered to be a separate
person for purposes of the rule.

2. Rule 144(a)2)(ii): Theterm “person’ includes
any trust or estate in which the seller owns 10% of
more of the total beneficial interest or serves as
trustee, executor, or in any similar capacity.

(6) Question. Does Rule 144(a)(2)(ii) require @











































































(91) Question: Section 1145 of the Bankruptcy
Reform Act of 1978 [Pub. L. No. 95-598 dated
November 6, 1978] deals in part with some of the
matters covered by Rule 148. How will Rule 148
interact with Section 1145?

Answer: Section 1145 will not become effective
until October 1, 1979. As indicated in Note 10 of
Release No. 33-6032 (March 5, 1979), the
Commission expects to consider prior to that date
whether to modify or rescind Rule 148in light of the
existence of Secton 1145. Rule 148, however, will
continue in full force and effect until at least
October 1, 1979.

V. RULE 237

Rule 237: Thisrule provides a safe harbor for the
resale of securities by non-affiliates. It resembles
Rule 144 in some respects in that it contains
holding period, volume limitation, and manner of
sale requirements.

(92) Question: Must there be current public
information available about the issuer of securities
that are sold in reliance upon Rule 237?

Answer: No. Rule 237 is designed to provide a
safe harbor for the resale of securities that cannot
qualify for resale under Rule 144 because the issuer
of the securities does not publish information
concerning itself in accordance with Rule 144(c).
Rule 237 requires that the securities have been
beneficially owned by the seller for at ieast five
years (as opposed to two years under Rule 144) and
that the securities be sold in bona fide negotiated
transactions otherwise than through a broker or
dealer (as opposed tobrokers’ transactions or trans-
actions with a market maker under Rule 144). In
addition, the amount of securities that can be sold
under the rule cannot exceed $50,000 during any
period of one year.

By the Commission. -

George A. Fitzsimmons
Secretary
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