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Re: Response to the Crypto Task Force’s Request for Comment:
Regarding Proj n

Dear Members of the Crypto Task Force:

We write to follow up on our meeting on Thursday, June 12 with the Crypto Task Force
(the “Task Force”) regarding Project Open.” We greatly appreciate the time and attention the
Task Force has dedicated to Project Open thus far. The opportunity to engage in a constructive
dialogue with the Staff regarding on-chain equities has been extremely valuable, and we look
forward to continued collaboration with you and other members of the U.S. Securities and
Exchange Commission’s (SEC) Staff (the “Staff’) as we advance Project Open to make this
initiative a reality.

To that end, we are pleased to submit four separate letters today that address in depth
the topics at issue. These submissions include letters from: (i) the Solana Policy Institute
addressing the foundational operation of a public blockchain network and why the activities of
network participants such as validators do not trigger registration requirements under the
securities laws; (ii) Superstate describing how a transfer agent enables compliance and investor
protections with respect to on-chain equities; (iii) Phantom Technologies Inc. describing how
non-custodial wallet software facilitates user-directed interactions with blockchain protocols,
such as automated market makers (AMMs), in connection with transactions in on-chain equities,
and (iv) Zagreus Services LLC (d/b/a Orca Creative) describing how AMM protocols function to
allow user interactions with liquidity pools to buy and sell on-chain equities.

These four letters collectively cover the core functionalities necessary for on-chain
equities to be transacted in a manner that complies with the securities laws. We are seeking
confirmation from you that you agree with the conclusions in these letters, so that market
participants can move forward with confidence. To the extent that you agree that Project Open

! Crypto Task Force Meeting Log available at

https://www.sec.gov/files/ctf-memo-solana-policy-institute-et-al-061225.pdf.
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presents a viable framework but are of the view that certain exemptive relief is required, we
would welcome further discussion to craft a request for such relief that addresses any concerns
the Task Force and Staff may have. As discussed during our meeting last week, this group
seeks to make on-chain equities a reality and wants to do so in a responsible manner that
complies with the federal securities laws. Below, we address the core elements covered by the
four letter submissions described above and explain briefly how they fit together.

As described in the letter from the Solana Policy Institute, participants in the Solana
network are not themselves engaged in regulated activity when transactions involving on-chain
equities are processed by validators on the network. The Solana network operates
programmatically through a decentralized network of validator nodes each running a version of
Solana client software.? These validator nodes process all of the transactions on the network
based on whether they comply with the network’s rules—they do not evaluate the nature or
content of transactions on the network beyond this technical validation. No single validator can
alter a transaction it validates or take custody or control over the assets involved in a
transaction. Validators simply include transactions that comply with the rules of the network in
blocks or exclude those that do not. Accordingly, neither the Solana blockchain, nor the
activities of network participants such as validators on the Solana network, constitute the
functions of a clearing agency, a broker or dealer, or an exchange with respect to transactions
that involve on-chain equities.

Prospective purchasers of on-chain equities could use non-custodial wallet software
applications to facilitate their interactions with on-chain liquidity pools in order to buy or sell
on-chain equities. Use of these technologies to engage in self-directed transactions does not
trigger any registration obligations under the securities laws on the part of the providers of these
technology tools, as described in the Phantom letter related to wallet software applications.

The Phantom wallet is a self-custody wallet application that allows users to self-custody
crypto assets. With Phantom’s wallet software, users can manage their private keys, view and
manage crypto asset balances credited to their public blockchain addresses, and construct and
sign instructions to initiate transactions on the Solana network. The Phantom wallet also
provides an interface that allows users to obtain pricing information from third party sources.
Phantom is not itself a participant in transactions initiated using the Phantom wallet software.
Instead, the software allows users to initiate and execute self-directed transactions, and those
users retain total independent control over and discretion regarding whether and how their
transactions are executed. Under those circumstances, the provider of the interface is not
engaging in typical broker-dealer activities, such as holding itself out as a broker, executing
trades on behalf of users, negotiating transactions on behalf of users, taking custody of assets
on behalf of users, or recommending any particular transaction or providing advice about any
particular transaction. Accordingly, Phantom Technologies should not be required to register as
a broker or as a dealer.

2 See, e.g., SolanaBeach.io, a comprehensive blockchain explorer and analytics dashboard for the
Solana network which includes real-time block and transaction visibility and validator analytics.
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Similarly, neither Orca Protocol nor its developer, Orca Creative, fits the functional or
legal definition of a securities intermediary. Orca Protocol is an automated market maker that
runs on the public Solana blockchain. Orca Protocol users engage with programmatic smart
contract code (that does not serve any custodial or intermediary function) to transact. Users
utilize their own self-custodial wallets, such as the Phantom wallet, to engage in self-directed
transactions with Orca Protocol’s smart contracts to swap assets that they control with assets
maintained at a liquidity pool address. These swaps take place on-chain. Neither Orca
Protocol nor Orca Creative ever takes possession or custody of users’ tokens during a swap or
approve or decline any transaction. Orca Protocol’s AMM does not involve third-party custody,
a central order book, or a private order matching engine, and users do not need to match with
individual counterparties to complete a swap. Nor is there a clearing agency or any need for an
intermediary or depository; the swaps are automatically added to Solana’s updated ledger of
who controls which assets by a vast network of Solana validators. For these reasons, Orca
Protocol and Orca Creative do not operate as an exchange or other securities intermediary.

In all of the above-described activity, an SEC registered transfer agent will be recording
transfers of ownership when self-directed transactions in on-chain equities occur. Issuers of
on-chain equities need to know who the owners of their securities are at any given time, and
issuers of NMS securities must use an SEC-registered transfer agent. The Superstate letter
describes the role that the digital transfer agent will play, performing traditional transfer agent
functions using smart contracts and other technologies, such as Token Extensions on Solana
which provide token-level features that can be leveraged for programmable compliance. A
digital transfer agent will track on-chain equity ownership using an “allowlist,” maintaining unified
records of ownership, and provide robust investor protections. A digital transfer agent will allow
for direct registration of ownership of on-chain equities, which will simplify recordkeeping and
improve transparency and corporate governance. Additionally, a digital transfer agent can
facilitate conversion into or out of tokenized ownership format to integrate with existing market
structure.
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Project Open envisions the use of public blockchains, non-custodial wallet software that
allows users to engage in self-directed activity, and technology tools that facilitate self-directed
peer-to-protocol transactions to provide the foundation for on-chain equities issuance and
markets. All of this activity would be supported by a digital transfer agent that would meet
recordkeeping obligations and promote investor protection objectives. We look forward to
continued engagement with the Crypto Task Force and working together to make on-chain
equities a reality.

Respectfully submitted, .

Miller Whitehouse-Levine
CEO, Solana Policy Institute

Cc: Ryne Miller, Esq., Lowenstein Sandler
Lewis Rinaudo Cohen, Esq., Cahill Gordon & Reindel, LLP
Alexander Zozos, Esq., Superstate
Andrew Blake, Esq., Sidley Austin LLP
Kevin Jacobs, Esq., Phantom Technologies, Inc.
Tiffany J. Smith, Esq., WilmerHale
Chris Montagano, Esq., Chief Legal Officer, Orca
Jason Gottlieb, Esq., Morrison Cohen LLP



