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UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 96-60328

JAY HOUSTON MEADOWS

Petiti oner

VERSUS

SECURI TI ES AND EXCHANGE COWM SSI ON

Respondent

On Petition for Review of an Order of the
Securities and Exchange Conm ssion

August 22, 1997/
Before DUHE, BENAVI DES, and STEWART, Circuit Judges.
DUHE, Circuit Judge:

Petitioner Jay Houston Meadows seeks revi ew of an order of the
Securities and Exchange Comm ssi on sustai ni ng sanctions i nposed on
hi mby an admi nistrative | aw judge for violations of § 17(a) of the
Securities Act of 1933, 15 US.C. § 77q9q(a), 8 10(b) of the
Securities Exchange Act of 1934, 15 U.S.C. § 78] (b), and Rul e 10b-
5 17 CF.R 8 240.10b-5, pronul gated thereunder. W affirm

I
At all relevant tines, Jay Houston Meadows was a registered

representative affiliated with Rauscher Pierce Refnes, Inc.



(“RPR’'), aregistered broker-dealer. In late 1990, Meadows, al ong
with Marc W Gunderson and WlliamCraig Harriger,! formed Mundi ger
International, Inc. (“Mundiger”) and Mra Golf International, Inc.
(“Mra &olf”) (collectively, the “Conpanies”) to engage in two
busi nesses: Mra Golf was to whol esale recycled golf balls, and
Mundi ger was to use the sale proceeds of the recycled golf balls to
drill and operate gas wells.?

The three principals, along with Brian Catlin, shoul dered the
managenent obligations for both Conpanies. Gunderson, the brains
behind the ventures, clainmed to have nuch experience in both
busi nesses and thus assuned the daily operating responsibilities;
Harriger, an attorney, provided | egal and adm ni strative support;
Catlin served as the Conpani es’ CPA;, and Meadows | oi ned purportedly
to assist @underson with managerial duties, to provide |abor at
Mra Golf, and to i nvest Mundi ger’ s excess cash flow. The D vision
of Enforcenent (“Division”)® contends, however, that Gunderson and

Harriger recruited Meadows solely to raise capital, noting

1'n May 1994, Gunderson and Harriger, wi thout admtting or
denying any of the allegations in the conplaints against them
consented to the entry of permanent injunctions enjoining themfrom
violating the antifraud provisions of the securities acts.

’2lnitially, Mndiger was to perform both businesses. The
principals created Mra Golf only after Meadows’s RPR conpli ance
of ficer informed Meadows that he could not serve as an officer or
director in any venture that sought to raise capital through the
sale of gas well interests. RPR al so prohibited Meadows from
soliciting interests in either venture and from owning nore than
10% of Mundi ger’s stock.

SAll references to the Division are to the Securities and
Exchange Commi ssion’s Division of Enforcenent, the Respondent in
this action.



Meadows’ s | ack of relevant business experience other than his
contacts to potential investors. Wether Meadows did in fact raise
capital forns the basis of this appeal.

Pursuant to RPR s instructions, Meadows took no fornal
position at Mundi ger, and he confined his investnent in Mindiger to
$10, 000, for which he received 10% of its stock. Meadows al so
invested $100 in Mra Colf, for which he received an 8%%i nterest,
and was appointed its secretary-treasurer and one of its directors.

Meadows and Harri ger presented Mundiger to the “Masterm nds,”
a smal | networki ng group established solely to di scuss noney- nmaki ng
opportunities,* and they arranged for Gunderson to speak at an
upcom ng neeting. At this neeting, Gunderson enthusiastically
represented the Conpanies’ prospects, promsing that investors
could expect high returns within nonths of their investnent.
Gunderson explained he had retained a |ease on valuable gas-
produci ng property in the Fort Worth Basin (“Property”), and that
Mundi ger had a contract to supply gas to the Texas Utility and Fuel
Conmpany (“TUFCO'), a local Texas utility, at a price above the
current market price. He indicated he sought investors to help
finance the drilling on the Property before the TUFCO contract
expired i n two-and-one-hal f years. @underson represented there was
only a six-percent possibility--a figure he attributed largely to
human error--that a particular well would fail to produce. Meadows
chal | enged none of these assertions. Rather, he echoed Gunderson’s

ent husi asm clai mng Mundiger would hit gas wherever it drilled.

‘“Meadows and Harriger were nmenbers of the Masterm nds.
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Meadows, however, never seriously investigated the validity of
such cl ai ns. He testified he relied largely on both Harriger’s
opi ni on of Gunderson and Gunderson hinself. The only i ndependent
inquiry Meadows made was in late 1990 when he visited the
Conpani es’ offices after regul ar busi ness hours--and i n the absence
of @underson and Harriger--to verify Mra olf’'s golf ball
i nventory. When Harriger |earned of the unannounced visit, he
changed the |l ocks and tenporarily refused to give Meadows a key.
Meadows, who was one of Mra Golf’'s officers and directors, was
sonehow untroubled by Harriger’s action, testifying he knew he
still had authority to inspect the books during business hours.
Meadows, however, never chose at any tine to exam ne any of the
books because he “trusted that it was being taken care of.”

Follow ng the initial Masterm nds neeting, Meadows, either
al one or with Gunderson and/or Harriger, nmet in the RPR offices and
el sewhere wi th Mast erm nds nenbers and ot her potential investorsto
encourage their investnent in the Conpanies. Between |ate 1990 and
early 1991, Mundi ger rai sed approxi nately $800, 000 fromover twenty
i nvestors through the sale of participation interests in several
separate drilling prograns. Mra Colf raised $78,000 from nine
investors. O the twenty or so investors in these Conpanies, ten
were Meadows’'s RPR clients.?

Mundiger drilled its first two gas wells in early 1991.

Qutput was far short of that represented by the principals; in

The Division does not suggest that any of the investnents
passed t hrough RPR or that Meadows received any conm ssion fromRPR
for the investnments nade.



fact, production costs far exceeded revenues, a pattern that
continued for six of the ten wells Mundiger drilled. @Gunderson,
however, falsely represented otherwi se, claimng these wells were
profitable. In a February 1991 neno to Meadows and Catlin,
Gunderson and Harriger wote that “we have grossly underesti mated
our wells[’] production[,]” and urged Meadows and Catlin to solicit
nmore investors for future prograns. Wthout verifying Gunderson’s
cl ai ns of above-expectation well production, Meadows repeated t hem
to potential investors. Investors testified that Meadows’s
positive characterizations of the wells’ successes influenced their
i nvest ment deci si ons.

In April 1991, Mundi ger began payi ng i nvestors their purported
pro rata shares of revenues earned fromgas production and sales to
TUFCO. These distributions, however, were in excess of investors’
actual shares but still significantly |less than what Gunderson
Harriger, and Meadows had represented. Mundi ger apparently
obtained the funds for these overpaynents from investor funds
furni shed for subsequent well prograns.

In May 1991, Meadows resigned his positions at Mra Colf
followng various salary disputes with Gunderson and Harriger.
Thereafter, he sold back sone of his ownership interests in the
Conpani es for an initial paynment of $10, 000 and additional nonthly
payments of $1,000 for one year. The nonthly paynents were
condi ti oned, however, upon Meadows’s silence as to the Conpanies’
financial situation. Under this agreenent, Meadows received

$13,000 in total, approximately $3,000 nore than his aggregate



i nvestment just over seven nonths earlier.

I n August 1991, Harriger told Catlin he suspect ed Gunderson of
m sappropriati ng Mundi ger funds. |In Septenber 1991, Catlin assuned
manageri al responsibilities for Mindiger and discovered that in
fact both @Gunderson and Harriger had been m sappropriating
corporate funds for their personal uses. Catlin also |earned that
Gunderson had grossly msrepresented the Property’ s productive
capacity; nost of the wells had gone dry. Catlin further
ascertai ned that the Conpani es had never been profitable; in fact,
he determ ned that Mundiger was insolvent. Contrary to the
prom ses of @Qunderson, Harriger, and Meadows, none of the
i nvestors, except Meadows, recouped his or her initial investnent.

In January 1994, the Securities and Exchange Conm ssion
(“Commi ssion”) instituted admnistrative proceedings against
Meadows. It alleged that Meadows, in connection with the offer and
sal e of the Conpanies’ securities, willfully violated 8§ 17(a) of
the Securities Act of 1933, 8§ 10(b) of the Securities and Exchange
Act of 1934, and Rule 10b-5 pronul gated thereunder. The ALJ
agreed, finding Meadows had m srepresented to investors the risks
of investing in the Conpanies, the |likelihood the ventures woul d be
profitable, and the speed with which investors would recoup their
i nvestnments. The ALJ then barred Meadows fromassoci ati on with any
broker-dealer with aright toreapply in tw years; ordered Meadows
to permanently cease and desist from conmtting or causing any
violation of the antifraud provisions; and fined Meadows $100, 000.

On appeal, the Conm ssion affirnmed. Meadows appeal s.



|1
We uphold an agency’'s decision unless it is “arbitrary,
capricious, an abuse of discretion, or otherwi se not in accordance

wth law.” 5 U S C. 8 706(2)(A); accord Hawkins v. Agricultura

Marketing Serv., 10 F. 3d 1125, 1128 (5th Gr. 1993). W uphold the

Comm ssion’s factual findings if supported by substantial evi dence.

See 15 U.S.C. 8§ 78y(a)(4); Witeside & Co. v. SEC, 883 F.2d 7, 9

(5th Gr. 1989). *“Substantial evidence is such relevant evidence
as a reasonable mnd m ght accept to support a conclusion. It is
nmore than a nere scintilla and | ess than a preponderance.” Ripley

v. Chater, 67 F.3d 552, 555 (5th Gr. 1995) (footnotes omtted).
It is not the function of an appellate court to reweigh the
evidence or to substitute its judgnent for that of the Conm ssion.
See id.

By contrast, |egal conclusions are “for the courts to resol ve,
al though even in considering such issues the courts are to give
sone deference to the [agency’'s] inforned judgnent.’” Faour v.

United States Dept. of Agriculture, 985 F.2d 217, 219 (5th Gr.

1993) (quoting Federal Trade Commin v. Indiana Fed’'n of Dentists,

476 U.S. 447, 454 (1986)).
I
Section 17(a) of the Securities Act of 1933 states in
pertinent part:
It shall be unlawful for any person in the offer or
sale of any securities . : ., directly or

indirectly--

(1) to enploy any device, schene, or artifice
to defraud, or



(2) to obtain noney or property by neans of
any untrue statenent of a material fact or
any omssion to state a material fact
necessary in order to nake the statenents
made . . . not m sl eading, or
(3) to engage in any transaction, practice, or
course of busi ness which operates or would
operate as a fraud or deceit wupon the
pur chaser.
15 U S. C 8 77q(a). Meadows insists we cannot hold him cul pable
under this section.® W disagree.
A
Meadows reasons that 8 17(a) culpability attaches only to
“offerors” or “sellers” of securities, and he nmai ntains he acted as
neither in the offer and sale of the Conpanies’ securities. The
Di vi si on di sputes Meadows’ s interpretation of 8 17(a), arguing that
8§ 17(a) enconpasses nore than just “offerors” or “sellers” because
it applies to “any person in the offer or sale of any security”

(enphasis added).” W need not resolve this interpretive issue.?

®Meadows insists the Division conceded he did not act as a
“seller” under 8§ 17(a) when it informed the ALJ that it is not
“alleging that M. Meadows quote unquote sold the securities.”
Meadows’ s al l egation blatantly ignores the context in which this
statenent was nmade. In response to the ALJ's confusion as to
exactly what charges Meadows faced and exactly in what capacity
Meadows was charged, the Division explained, “W are not all eging
§ 5 [i.e., 15 U S.C. § 78e, which prohibits any broker or dealer
from selling unregistered securities]. We are not alleging,
although . . . it’s inplicit in nmuch of the testinony . . . that
M. Meadows quote ungquote sold the securities. We are alleging
not hing nore than 8 10(b) and 8 17 may require . 7

The Division does not specify, however, the class of
defendants it believes is contenplated by § 17(a).

8Qur research has uncovered no case squarely resolving this
guesti on. We recognize the Suprene Court has stated that the
| anguage of 8§ 17(a) “does not require that the fraud occur in any
particul ar phase of the selling transaction,” United States V.
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Even if we assune, wi thout deciding, that § 17(a) applies only to
offerors or seller, Madows’s argunent still fails because
substanti al evidence denonstrates Meadows was, in fact, a “seller.”

A“seller” is one who (1) “engages in solicitation,” Pi nt er
v. Dahl, 486 U. S. 622, 643 (1988), and (2) is “notivated at | east
in part by a desire to serve his own financial interests or those
of the securities owner.” Pinter, 486 U S. at 647.° Meadows fits
squarely within this definition

1

In the investnent context, one who solicits attenmpts to
produce the sale by urging or persuading another to act. See id.
at 646. Per suasi on can take nmany forns. Here, Meadows, who
testified he considers hinself a terrific salesman, admtted he
could initiate a sale sinply by informng a custoner that he |iked
a certain investnent or had invested in a particular venture.
Subst anti al evi dence shows Meadows expl oited these sales tactics to
raise capital for Mundiger and Mra Golf. By characterizing the

Conpani es as opportunities too good to pass up, Meadows solicited

many investors to furnish capital for worthless projects.

Naftalin, 441 U S. 768, 773 (1979), and that “[t]he statutory terns

[offer and sale] . . . are expansive enough to enconpass the entire
selling process, including the seller/agent transaction.” Id
Naftalin, however, dealt with the single issue whether a seller
could be held liable under 8 17(a)(1) for fraudul ent conduct

di rected agai nst his broker.

°Al t hough Pinter involved §8 12 of the 1933 Act, it interpreted
| anguage identical to that found in 8§ 17(a), viz., the terns
“offer” and “sale.” The ALJ's decision to apply the Pinter
definitions to the instant case was therefore proper and is not
questioned by the parties.



In particular, the record denonstrates Meadows recommended t he
Conpanies to investors;! clainmed that Mndiger would hit gas
wherever it drilled; avowed that an investnent in Mindiger was a
“sweet heart” or “slam dunk” deal; estimted that Mra Golf’s
potential profit on each recycled golf ball was between $.19 and
$.50; assured that an investnent in Mra Golf was “pretty safe”;
mai nt ai ned that investors could expect payback w thin six-nonths;
conveyed that the first two wells “canme in real well” but that the
| atest well package was “the nost sure thing” and a “huge pluni;
asserted that investnents in Mindiger and Mra Golf would help
realize the investor’s investnent goals; advised investors on neans
by which they could procure funds to invest in the Conpanies
remarked that demand to participate in the well prograns was
greater than the supply of participation interests; comrented that
all his RPR clients invested in the Conpanies; and discl osed that
he had done the sane.!!

Not ably, the record al so reveal s that ot hers percei ved Meadows

as a fundraiser. Investors testified they considered Meadows the

PFour investors testified that Meadows recomended i nvest nents
in one or both of the Conpanies; three of the four were Meadows’s
RPR clients. At |least two investors testified they would not have
becone i nvol ved wi th t he Conpani es absent Meadows’ s reconmendat i on.

“Meadows points to four witnesses who testified that he did
not solicit their investnment. Nonetheless, two of these investors
|ater testified they relied on Meadows’s investnent suggestions;
one later testified he wouldn’'t have gotten involved had Meadows
not recommended the investnent; and another testified he tendered
paynment to Meadows. In any event, that sone wtnesses did not
testify against Meadows does not refute others’ statenents that
Meadows had solicited them

10



“sal esperson” of the Conpanies’ three principals.! Qnderson and
Harriger viewed Meadows simlarly. When Mundi ger was short on
capital, they wote to Meadows and Catlin asking themto “contact
[their] investors” and to “get [their] feelers out now.” Meadows
hi msel f understood his role to be that of a sal esman. After
anot her client nmade t he decision to i nvest, Meadows decl ared, “Boy,
| wish all ny sales were that easy.” The evidence establishes,
t heref ore, t hat Meadows engaged in the solicitation of
i nvestnents. 13
2

Liability will extend to Meadows, however, only if substanti al

evi dence shows that his solicitations were notivated by persona

financial gain. See Pinter, 486 U S. at 647. *“Congress did not

intend to inpose [liability] on a person who urges the purchase but
whose notivation is solely to benefit the buyer.” 1d. Meadows
clains his notivations were pure, arguing that the evidence shows
only that he was notivated by a gratuitous desire to share an
attractive investnent opportunity with his fellow country club
menbers and ot hers. In support, he notes he received neither a

salary fromthe Conpanies nor a conmm ssion fromRPR These facts,

12The testinobny shows that Meadows used his RPR offices to
solicit or to participate inthe solicitation of investors; that he
personal |y pi cked up an i nvest nent check at an i nvestor’s hone; and
that he accepted investnent checks from investors at his RPR
offices. Such utilization of his RPRoffices | ends further support
to investors’ perceptions of Meadows as a sal esman.

3\W¢ enphasize that we considered the totality of the
circunstances in finding that Meadows solicited investors. No
particul ar factor played a determ native role in our decision.

11



however, are not dispositive. Were a defendant “anticipat[es] a
share of the profits,” the Suprene Court has held that he has
solicited for personal financial benefit. See 1d. at 654
(alteration in original). Meadows was a sharehol der of both
Mundi ger and Mra Golf and thereby stood to benefit personally from
t he additional investnents he solicited.! W conclude, therefore,
that substantial evidence supports the Comm ssion’s finding that
Meadows acted as a seller under § 17(a).
B

Meadows al so conplains he cannot be held cul pable under §
17(a) insofar as substantial evidence fails to show he acted with
scienter.®™ Liability under 8 17(a)(1) attaches only upon a show ng

of severe reckl essness. See Securities and Exchange Commin V.

Sout hwest Coal and Enerqy Conmmin, 624 F.2d 1312, 1320-21 & n. 17

(5th Gr. 1980). Severe recklessness is:

limted to those highly unreasonable om ssions or
m srepresentations that involve not nerely sinple or
even inexcusable negligence, but an extrene
departure from the standards of ordinary care, and
that present a danger of msleading buyers or
sellers which is either known to the defendant or is
so obvious that the defendant nust have been aware
of it.

See Broad v. Rockwell Int’l Corp., 642 F.2d 929, 961 (5th Cr.

1Though Meadows did not invest directly in any of Mundiger’s
wel | prograns, Mundiger itself held a 22%2%t o 63% wor ki ng i nterest
in each drilling program

SMeadows was charged with violating all three subsections of
§ 17(a). Scienter is not an elenent of a § 17(a)(2) or § 17(a)(3)
cause of action, however. See Aaron v. Securities & Exchange
Commin, 446 U.S. 680, 697 (1980). Under these subsections,
culpability is established nerely by a show ng of negligence. See
id.

12



1981) (en banc); Southwest Coal, 624 F.2d at 1321 n.17. Although

Meadows insists the record does not show that he knew or shoul d
have known hi s conduct presented a danger of m sl eadi ng others, the
substantial weight of the evidence denonstrates otherw se.

Meadows solicited investors wth nmaterially false and
msleading clains that Mindiger and Mra CGolf were |owrisk
investnents that were virtually certain to yield a high return.t®
Mor eover, Meadows failed to di sclose many material facts, including
t hat : he, an officer and director of Mra Golf, had been
tenporarily denied after-hours access to the Conpani es’ books; he
had never conducted a background i nvestigation i nto Gunderson, any
of Qunderson’s assertions, or the Conpanies’ purported successes
and that therefore, he had no basis for recommending the
i nvestnents; he was aware Gunderson recently had been accused of
m sappropriation; he was aware Gunderson, while unenployed, was
known as a bi g spender; he was aware GQunderson had a reputation for
being able to “sell ice to an Eskinp”; he was aware Gunderson and
Harriger refused to follow Catlin’'s reconmendation that they
mai nt ai n separate bank accounts for each of Mindiger’s drilling
prograns; he discovered the funds for each drilling project were
comm ngl ed; and he had been forced out of the Conpanies by
Gunderson and Harriger, who also paid himto be silent about the
Conpani es’ financial situation.

In light of his know edge of these disturbing facts, to say

6See supra Part |1.A 1.
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t hat Meadows, a securities professional,?! knewor shoul d have known
that his recitations of Gunderson’s consistently optim stic clains
of the Conpani es’ successes presented a danger of m sl eadi ng buyers
is an understatenent.!® W conclude, therefore, that substantia
evi dence supports the Conm ssion’ s determ nations.
11

The Commi ssion also found that Meadows willfully violated 8
10(b) of the Securities Exchange Act of 1934, 15 U S.C. § 78j(Db),
and Rule 10b-5, 17 C F.R 8 240.10b-5, pronulgated thereunder.
Meadows di sputes only whether substantial evidence supports the
Commi ssion’s finding that he acted with scienter. As with § 17(a),
l[tability under 8 10(b) and Rule 10b-5 attaches upon a show ng of
severe reckl essness. See Broad, 642 F.2d at 961-62. As discussed
above, we have concluded that Meadows acted with the requisite

scienter. W thus affirmthe Comm ssion’s findings.

"Meadows attacks certain | anguage in the Conm ssion’s opinion
as erroneously inposing upon himthose due diligence obligations
pertinent only to a securities professional acting in that
capacity. Because the Division does not allege Meadows acted as a
regi stered representative with respect to the sale of interests in
t he Conpani es, Meadows argues we nust reverse.

At one point in its opinion, the Comm ssion referred to a
st ockbroker’s obligation to investigate any highly optimstic
clains he or she nakes. This reference notw thstanding, we
conclude the Commission’s finding of scienter turned on its
determ nation that Meadows, whether acting as a registered
representative or otherw se, exhibited conduct that represents an
extrene departure from the standards of ordinary care. Meadows
made material m srepresentations and omtted material facts when he
had strong reasons to do ot herwi se, and his actions or | ack thereof
presented a cl ear danger of m sleading buyers. W therefore find
Meadows’ s argunent w thout nerit.

8The Conmi ssion rejected Meadows's explanations for his
conduct. Substantial evidence supports this decision.

14



|V
Meadows next alleges the ALJ denied hima fair hearing.
A
Meadows clains first that the ALJ failed to give any reasons
both for his decision to reject testinony indicating Meadows did
not solicit investors and for his conclusion that Harriger, aless-
than-trustworthy individual, was a credible witness for the

Di vi si on. We are bound by an ALJ's credibility determ nations.

See Helena lLaboratories Corp. v. NLRB, 557 F.2d 1183, 1187 (5th

Cr. 1977). “If, however, the credibility choice is based on an
i nadequate reason, or no reason at all, we are not conpelled to
respect it, and shall not do so.” NLRB v. More Business Forns,

Inc., 574 F.2d 835, 843 (5th Gr. 1978).

We disagree with Meadows’s contention that the ALJ failed to
gi ve any reasons for his decision. The ALJ stated he reviewed the
testinony and found it does not support Meadows's claim of an
unfair hearing. Qur review of the record satisfies us that the
ALJ’ s reason is adequate. As to Harriger’s credibility, we point
out that the Comm ssion noted its findings of Meadows’s cul pability
do not rest on Harriger’s testinony. On appellate review, our job
is not toreweigh the evidence. Qur jobis toreviewthe recordto
determne i f substantial evidence supports the judge’s finding. It

does. 1°

W note that Meadows has failed to point to anything in the
record suggesting the ALJ’s credibility assessnents shoul d not be
uphel d.

15



Meadows next argues that the ALJ evidenced a pattern of bias
or prejudice against him He clains the ALJ aggressively supported
the Division's case by vigorously cross-examning Madows’ s
W tnesses, by restricting the evidence excul pating Madows of
fraudul ent conduct, and by targeting Meadows and his counsel wth
sarcastic coments.

In Liteky v. United States, 114 S. C. 1147 (1994), the

Suprene Court set forth the standard for establishing bias. The
Court said, “[J]udicial remarks during the course of a trial that
are critical or disapproving of, or even hostile to, counsel, the
parties, or their cases, ordinarily do not support a bias or
partiality challenge” unless “they reveal such a high degree of
favoriti smor antagoni smas to make fair judgnent inpossible.” 1d.
at  1157. The Comm ssion considered Meadows’s allegation of
procedural inpropriety and concluded the ALJ treated both sides
equal ly. Substanti al evidence supports this finding: the ALJ
cross-exam ned wtnesses on both sides, limted the nunber of
W t nesses each party could call, finding the testinony repetitive,
and plied both parties with sarcasm
\Y

Meadows next argues that the sanctions inposed on himby the
Commi ssion--a bar from association with any broker or dealer with
the right toreapply in two years, a cease and desist order, and a
$100,000 fine--are unwarranted. We will affirmthe Comr ssion’s
inposition of sanctions absent arbitrariness or an abuse of

di scretion. See Wi teside, 883 F.2d at 10. Moreover, “[i]t would

16



be a gross abuse of discretion to bar an investnent advisor from
the industry on the basis of isolated negligent violations.”

Steadman v. Securities & Exchange Commin, 603 F.2d 1126, 1141 (5th

Cr. 1979), aff’'d on other grounds, 450 U S. 91 (1981).

Meadows gives us no reason to disturb the Comm ssion’s choice
of sanctions. The tenporary bar from association is neither
arbitrary nor an abuse of discretion. The record denonstrates
Meadows engaged in a continual pattern of cul pable behavior wth
severe reckl essness and with alnost no thought to those he would
harm 2° The tenporary bar from association is thus an appropriate
renmedy designed to protect the public fromfuture m sconduct.?

Mor eover, the $100,000 fine is justified. Section 21B(b) of
the Exchange Act, 15 U S.C. 8§ 78u-2(b), grants the Conmm ssion
authority to assess penalties of $100,000 for each fraudul ent act
or omssion if it resulted in substantial |osses. Every investor,
except Meadows, suffered |osses. By the close of 1993, Mindi ger

investors had received a return of $167,445 on aggregate

2Meadows relies on Johnson v. SEC, 87 F.3d 484 (D.C. Cir.
1996), for the proposition that a tenporary bar fromthe securities
industry is a punitive rather than renedial sanction. Meadows’s
reliance on Johnson is m spl aced, however. Johnson enphasi zed that
the inposition of a six-nonth suspension is |less penal in nature
where the reason for the sanction is the degree of risk petitioner
poses to the public and is based upon findings denonstrating
petitioner’s unfitness to serve the investing public. See id. at
489. In the instant action, the ALJ made such findings.

2!Meadows argues the tenporary bar fromthe brokerage i ndustry
sounds the death knell for his career as a stockbroker. W note,
however, that re-entry following a tenporary bar 1is neither
illusory nor unwel cone. See In re Arthur H Ross, Exchange Act
Rel ease No. 34-30956, 1992 W. 188932, at *2-3 (SEC July 27, 1992);
In re Paul Edward Van Dusen, Exchange Act Rel ease No. 34-18284,
1981 W. 27886, at *3 (SEC Nov. 24, 1981).
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i nvestnents of $783,126; Mra Golf investors | ost nore than 90% of

their investnent. The inposed sanctions are
di sproportionate to Meadows’ s conduct.

Vi
For the foregoing reasons, we

AFFI RM
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