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l.

Dane S. Faber, a forner general securities principal,
muni ci pal securities principal, registered options principal,
general securities sales supervisor, and general securities
representative of Smth Culver, Inc. ("SC'), a former NASD
menber, appeals from NASD di sci plinary action. NASD found that
Faber violated Section 10(b) of the Securities Exchange Act of
1934, Exchange Act Rul e 10b-5, and NASD Conduct Rules 2110 and
2120 by maki ng m srepresentations and omtting material facts.
NASD al so found that Faber viol ated NASD Conduct Rules 2110 and
2310 by maki ng an unsuitable recommendation to a custoner. 1/

1/ Section 10(b) of the Exchange Act nakes it unlawful for any
person to "use or enploy, in connection with the purchase or
sale of any security . . ., any manipulative or deceptive device
or contrivance in contravention of" the Commssion's rules. 15
U S. C § 78] (D).

Rul e 10b-5 nakes it unlawful for any person to "enploy any
device, schene, or artifice to defraud" or to "engage in any
act, practice, or course of business which operates or would
operate as a fraud or deceit upon any person, in connection with
t he purchase or sale of any security.” 17 C F. R 8§ 240. 10b-5.

NASD Conduct Rul e 2120 prohibits an NASD nmenber from
"effect[ing] any transaction in, or induc[ing] the purchase or
sal e of, any security by neans of any mani pul ative, deceptive,
or other fraudul ent device or contrivance."

NASD Conduct Rule 2310 requires that, in making securities
transacti on recommendations to their custonmers, registered
representatives have reasonabl e grounds for believing that the
recommendations are suitable for their custonmers based upon the
facts, if any, disclosed by their custonmers as to their other
security holdings and their financial situation and needs.

Regi stered representatives are required before effecting any
transactions for their custonmers to nake reasonable efforts to
obtain information concerning their custoners' financial status,
tax status, investment objectives, and such other information
used or considered to be reasonable by the registered
representatives in making recommendations to their custoners.

NASD Conduct Rule 2110 requires that registered representatives
"observe high standards of commercial honor and just and
equi table principles of trade."
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NASD barred Faber from associating with any nenber firmin
all capacities. NASD further ordered that he pay restitution
totaling $82,220, plus interest, to two of his custoners. 2/ W
base our findings on an independent review of the record.
.

A. Edward Durante and the Silicon Valley | PO Network

Interbet, Inc. was one of ten conpanies that conprised the
Silicon Valley I PO Network ("SVIPON'). Edward Durante, through
hi s conpany Di abl o Associ ates, organi zed, controlled, and
pronot ed SVI PON.

In January 1997, Thomas Smith and Wayne Cul ver, SC s co-
owners, and Durante nmet with Terry Buffalo, SC s President, and
Jonat han Worl ey, head of SC s Bond Tradi ng desk, with respect to
SC s offering SVIPON s convertible debentures to investors.

Buf fal o and Worl ey were skeptical of both SVIPON and Durante.
Buf fal o and Worl ey subsequently | earned that NASD had barred
Durante in 1983 and that he had been investigated by the FBI for
fraud. 3/

Both Buffal o and Wrl ey discussed Durante's disciplinary
hi story with Faber. According to Buffal o, Faber responded that
he had previously worked with Durante, knew that Durante had been
barred, and believed that Durante was not "the nopbst upstanding
citizen." Worley testified that Faber described Durante as a
"slick and sl eazy person,” and stated that Faber would not put
any noney into any deal that involved Durante.

Buf fal o and Wirl ey al so spoke with Smth and Cul ver about
Durante's bar and insisted that SC should avoid any busi ness deal i ngs
with Durante. 4/ Nonetheless, in 1997, SC offered and sold
SVI PON converti bl e debentures. SC and Durante subsequently

2/ NASD al so assessed costs.

3/ In 1983, NASD had barred Durante fromthe securities
i ndustry for publication of manipul ative or deceptive
guot ations, entering into unauthorized transactions, and
failing to respond to NASD s requests for information.

4/ SC fired Buffalo and Wrley in March 1997.
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devel oped a close working relationship. 5/ It appears that Faber
and Durante al so devel oped a close working rel ationship. At one
point, Durante tried to appoint Faber to the position of SC's
operati on nmanager.

B. | nterbet

I nterbet was incorporated in 1996. The conpany planned to
of fer Internet casino ganbling ganmes to custoners. However, none
of Interbet's ganbling ganes was operational. As of April 1997,
| nt erbet had generated no revenue, had sustained net |osses of
approxi mately $196,552, and held only $3,600 in cash.

In June 1997, Interbet entered into a reverse nerger with
Bi o-Chem Inc. ("Bio-Chent), a publicly-held shell corporation.
Bi o- Chem had never generated any revenue. Bio-Chem had $50, 000
in cash that it had raised through the sale of 100,000 shares of
its stock at $.50 per share. |Interbet's reverse nerger with
Bi 0o- Chem becane effective on June 13, 1997. On June 20, 1997
I nterbet issued a press rel ease that announced the nerger. 6/
SC s sales force began to sell shares of Interbet to retai
custoners. SC purchased this Interbet stock from SC custoner
accounts. Interbet, thus, did not receive any of the proceeds
fromthe shares sold by SC

C. Faber's Investigation of |nterbet

Faber sold Interbet stock to at |east 30 custoners. Faber
knew that Interbet was a devel opnent stage conpany. Before he
sold Interbet to his custoners, Faber reviewed Interbet's
mar keting materials and busi ness plan. He nonetheless testified
that he did not know that Interbet had not engaged in business,
had only two full-tine enpl oyees, and had | ost approxi mately
$200, 000 since its inception. He did not recall whether he knew
that Interbet had no revenue. Interbet's business plan, however,
di scl osed this information.

5/ Faber testified that, at sonme point, he understood that Durante
had acquired an ownership interest in SC.

6/ Bi 0- Cheml' s stock had traded on the Over-the-Counter Bulletin
Board ("OICBB"). Bio-Chem s stock price typically had been
tradi ng bel ow one dollar. However, during the nonth of June
1997 the stock rose to $6.25, even though the conpany still was
not generating any revenue. On June 30, 1997, the stock resuned
trading at $6.25 per share on the OICBB under the new synbol
EBET.
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Faber did not review public filings, such as Interbet's
June 24, 1997 Form 8-K, or Bio-Chenlis nost recent quarterly
report. Faber was not aware whether |Interbet had made such
filings. He testified that he had no recollection of Biochens
press rel ease announcing its acquisition of Interbet. He did not
research Interbet or Bio-Chemon the Internet or do any
i ndependent research to find any information, news, trading data,
public filings, or registration statenents on these conpanies. 7/

Faber testified that he relied on Smth and Cul ver, who
represented to Faber that SC had done "due diligence" on
Interbet. Faber also clained that Smth and Cul ver told himthat
SC had retained attorneys to review Interbet, and that those
attorneys who assisted in the due diligence were buying Interbet
shares for thensel ves.

Faber testified that he believed that the Interbet offering
was an initial public offering ("IPO') and stated that he was
unaware that Interbet had engaged in a reverse nerger. Faber did
not recall seeing a prospectus, but he testified that Interbet's
"busi ness plan” was "interchangeable in [his] mnd" with a
prospectus. In fact, there was no prospectus, and Interbet never
filed a registration statenent to sell securities. Buffalo,

Worl ey, and David Cave (SC s tradi ng manager between March 1997
and August 1997) all testified that there was readily avail able
information that the Interbet offering was a reverse nerger
Wrley also told Faber that Interbet was involved in a reverse
merger; Wrley stated that Faber replied that he knew this and
that he was "not going to do any of it." According to Cave,
Durante held a neeting wwth all of SC s sal espersons and advi sed
themthat "this is a reverse nerger, not an IPO." At this

nmeeti ng, Durante explained the nmechanics of the reverse nerger
and Bio-Chemis role in the transacti on.

D. Faber's Sal es of |nterbet

1. Donna McKi nzi e

At the tinme of the NASD hearing in Novenber 2001, Donna
McKi nzie was 56 years old and had been a bookkeeper/office
manager for the past 10 years. From 1995 through 1997, her

7/ The press release was transmtted by Bl oonberg. Faber testified
that, as a broker, he did not have access to the SC Bl oonberg

termnal. However, G ace Stoneham another SC broker who worked

side-by-side with Faber, testified that she had access to the

Bl oonberg term nal .
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i ncome ranged from approxi mately $21,000 to $32,000 per year.
McKi nzi e was an inexperienced investor. Before she opened her

| RA account at SC, she had limted her investnents to
certificates of deposit and bank accounts. At the end of 1996,
McKi nzie had the follow ng assets: (1) approximately $30,000 in
an | RA; (2) approximtely $26,000 in a savings account; and

(3) an unencunbered house, valued at $175, 000.

McKi nzi e was introduced to Faber by her nother, who al so was
Faber's client. During their initial conversation, which
occurred around February 1996, MKinzi e expl ai ned to Faber that
she planned to retire in 12 years and that she wanted to purchase
bonds so that she would earn higher interest than she was earning
t hrough her savings account and certificates of deposit ("CD s").
In February 1996, she took the proceeds of her pension fund and
opened an | RA rollover account at SC with approxi mately $20, 500.

At the hearing, MKinzie stated that she did not recal
whet her Faber had asked about her assets or incone, and she did
not recall providing himwth that information. However, Faber
testified that MKinzie had advi sed himof her nodest income, her
[imted prior investnent experience, her investnent objectives,
and the fact that the nortgage on her hone had been fully paid.

Faber purchased corporate bonds for MKinzie's IRA roll over
account. Pleased with the performance of the bonds, MKinzie
opened a second account with Faber in May 1997, using the
proceeds froma recently matured $29,000 CD. She asked Faber to
buy additional bonds for this new account. Faber purchased
corporate bonds for the account.

McKi nzie testified that, in late June or early July 1997,
Faber told her that he knew of an | PO stock she coul d purchase
that could triple her noney in a short period of tinme. Since
McKi nzie did not know what an "I PO was, Faber expl ained the
concept to her. MKinzie did not recall whether Faber told her
the nane of this stock (which, in fact, was Interbet and was not
an PO . Faber did not disclose the specul ative nature of
Interbet. Faber also did not disclose to MKinzie that Interbet
had not generated any revenue since its inception and that it had
only incurred | osses. MKinzie testified that had these facts
been di scl osed, she woul d not have purchased I|nterbet.

Faber sold all the bonds in both of MKinzie' s accounts.
McKi nzi e subsequently received SC account statenents for both of
her accounts reporting purchases of Interbet stock in both
accounts. MKinzie testified that she did not realize that the
bonds had been sold until she received her confirmations. In
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total, MKinzie purchased 8,700 shares of Interbet stock for
$52, 215.
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Wthin just two nonths of her purchase, MKinzie had | ost
nearly her entire investnment. 8 As the price of the stock
decl i ned, Faber continuously encouraged McKinzie to keep the
stock by meking optim stic statenents about Interbet. 9/

McKi nzie lost a total of $52,215 on her |nterbet purchases.

2. Robert Kinney

At the tinme he began investing with Faber, Robert Kinney was
a retired federal governnent enployee and attorney. According to
Ki nney, he and Faber had established a "friendship over the
t el ephone,” and Kinney relied upon Faber's recommendati ons.
Ki nney's account at SCinitially held runicipal bonds.

In June 1997, Faber tel ephoned Kinney and recomrended t hat
he purchase an Internet "IPO opportunity.” Kinney testified that
Faber presented Interbet "as sonething different and sonething
perhaps a little nore volatile, in the sense of making nore noney
and probably in a shorter tinme franme than nunicipal bonds."
According to Kinney, Faber told himthat "it was a chance for us
to doubl e our noney."

From his di scussions with Faber, Kinney believed that
I nt erbet was issuing common stock to expand its operations.
Faber did not tell Kinney that the transaction was a reverse
merger or that proceeds fromthe sale would not go to Interbet.

Faber did not disclose to Kinney the specul ati ve nature of
Interbet. Faber did not tell Kinney that |Interbet had not
generated any revenue since its inception and that it had only
incurred | osses. Faber did not tell Kinney that the stock of
Interbet's predecessor had traded publicly prior to the alleged
| PO date. Kinney testified that know edge of Interbet's | osses,
its lack of revenue, and its involvenent in a reverse nerger
woul d have been inportant factors that he woul d have consi dered
i n deciding whether to purchase shares of Interbet.

Ki nney purchased the Interbet stock upon Faber's
reconmendati on because he had "faith and confi dence" in Faber.

8/ By August 28, 1997, Interbet's shares had dropped to $0.25
per share. As of Septenber 28, 2001, Interbet (renanmed Virtual
Gaming) was |listed at $0.01 per share.

9/ For exanple, MKinzie testified that Faber conpared Interbet to
Net scape, Inc. and advised her not to sell for less than $7 per
share.
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On July 8, 1997, Kinney purchased 5,000 shares of Interbet for a
total cost of $30,005. As of the date of the NASD heari ng,
Ki nney still owned his stock, which was nearly worthless. 10/
L.

A. Fraudul ent M srepresentati ons and Om SSi ons

The NASD found that Faber nade material m srepresentations
and om ssions of fact in violation of the federal and NASD
antifraud provisions. The NASD further found that this conduct
was inconsistent with just and equitable principles of trade. A
vi ol ati on of Exchange Act Section 10(b), Rule 10b-5 and NASD
Conduct 2120 requires a showing that: (1) the m srepresentations
or omi ssions were made in connection with the purchase or sale of
a security; (2) the msrepresentations or on ssions were
material; and (3) the m srepresentati ons or om ssions were made
with scienter. 11/ M srepresentations also are inconsistent with
just and equitable principles of trade and viol ate NASD Conduct
Rul e 2110. 12/

A fact is material if there is a substantial |ikelihood that
the disclosure of the omtted fact woul d have been viewed by the
reasonabl e investor as having significantly altered the total m x
of information available. 13/ Faber did not disclose to either

10/ As of Septenmber 28, 2001, Virtual Gaming was |listed at $0.01 per

shar e.

11/ S.E.C._v. First Jersey Sec. Inc., 101 F.3d 1450, 1467 (2d Cr
1996) .

12/ Robert Tretiak, Securities Exchange Act Rel. No. 47534 ( Mar.
2003), 79 SEC Docket 3166, 3180.

13/ See Basic v. Levinson, 485 U. S. 224, 240 (1988) ("materiality

depends on the significance the reasonable investor would place

on the withheld or m srepresented information); Hollinger v.
Titan Capital Corp., 914 F.2d 1564, 1570 n.12 (9th G r. 1990)

(information is material if a reasonable investor would consider

it inmportant to her decision to do business with a registered
representative); SEC v. Rogers, 790 F.2d 1450, 1458 (9th Cr
1986) (deeming information material if "there is a substanti al
i kelihood that a reasonabl e investor would consider the

information inportant in nmaking an i nvestnent decision" (quoting
Caravan Mobile Hone Sales, Inc. v. Lehman Bros. Kuhn Loeb, Inc.,

(conti nued. ..)
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McKinzie or Kinney that Interbet was a specul ative security and
that the conpany had no operations, had never generated revenue,
and had incurred | osses. Faber also represented that the

I nterbet offering was an 1 PO when it, in fact, resulted froma
reverse nerger. As a result of Faber's representations, Kinney
t hought Interbet was engaged in an offering that would raise
funds for its operations. These facts would be inportant to a
reasonabl e i nvestor. 14/

We have held that it is inherently fraudulent to predict
specific and substantial increases in the price of a speculative
security. 15/ Faber nmade unwarranted price predictions to both
McKi nzie and Kinney. He told McKinzie that she would triple her
noney and he told Kinney that his investnent would doubl e.
Particularly given Interbet's |ack of operations and the
conpany's financial status, he had no basis for these statenents.

Faber denies that he ever nmade any price predictions
concerning Interbet to either MKinzie or Kinney. Faber asserts
that he had never in the 20 years of his investnent career
predicted that a stock's price would double or triple. Faber
attacks McKinzie's testinony as "entirely self-serving and belied
by her own notes which indicate that he 'did not recommend' that
she purchase Interbet."” Faber also clains that Wrley's
testinmony that Worley told Faber that the Interbet offering was
not an | PO before Faber recommended the stock to his custoners
was "perjured."” 16/

13/ (...continued)
769 F.2d 561, 565 (9th Cir. 1985)).

14/ Hanly v. SEC, 415 F.2d 589, 595-7 (2d Gr. 1969); SEC v. Hasho,

784 F. Supp. 1059, 1109 (S.D.N.Y. 1992).

15/ See, e.g., Steven D. Goodnman, Exchange Act Rel. No. 43889 (Jan.

16, 2001), 74 SEC Docket 707, 713; Joseph Barbato, 53 S.E.C

1259, 1274 (1999); Cortlandt Investing Corp., 44 S.E.C. 45, 50

(1969). The fraud is not aneliorated where the positive
predi ction about the stock's future performance is cast as
opinion or possibility rather than as a guarantee. Hasho,
784 F. Supp. at 11009.

16/ Faber states that his conversations with Worley occurred in
Decenber. He clains that Wrley's testinony was not credible
because the reverse nerger was not announced until June.

However, Faber does not claimthat he did anything to check to

(conti nued. ..)
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The NASD Hearing Panel credited McKinzie's, Kinney's,
Wrley's, and Cave's testinony and rejected Faber's denials.
Credibility determnations of an initial fact-finder, which are
based on hearing the wi tnesses' testinony and observing their
deneanor, are entitled to considerable weight and deference. W
find no reason to disturb the Panel's credibility
determ nations. 17/

Faber al so asserts that his actions were nmerely negligent
and, therefore, he did not have scienter. 18/ As an initial
matter, scienter is not required for a violation of just and
equi tabl e principles of trade under NASD Conduct Rule 2110. 19/
In any event, Faber's material m srepresentations and om ssions
were at |east reckless. Faber knew that Durante was pronoting
Interbet. He admtted to Buffalo and Worley that he was aware of
Durante's reputation, and Buffalo and Wrl ey informed Faber of
Durante's disciplinary history. Thus, he should have approached

16/ (...continued)
see if the nature of the transaction had changed froma reverse
merger to an | PO

17/ John Mont el bano, Exchange Act Rel. No. 47227 (Jan. 22, 2003), 79
SEC Docket 1474, 1484; Howard R Perles, Exchange Act Rel. No.
45691 (Apr. 4, 2002), 77 SEC Docket 896, 907 n.20; Keith
Springer, Exchange Act Rel ease No. 45439 (Feb. 13, 2002), 76 SEC
Docket 2726, 2734-35; Goodnan, 74 SEC Docket at 714.

18/ The courts have concluded that scienter includes reckl essness.
They have defined recklessness as "'an extrene departure from
t he standards of ordinary care, and which presents a danger of
m sl eadi ng buyers or sellers that is either known to the
defendant or is so obvious that the actor must have been aware
of it.""™ Howard v. Everex Sys., Inc., 228 F.3d 1057, 1063 (9th
Cir. 2000); Sunstrand Corp. v. Sun Chem Corp., 553 F.2d 1033,
1045 (7th Gr. 1977) (quoting Franke v. Mdwestern Ckla. Dev.
Auth., 428 F. Supp. 719, 725 (WD. Ckl. 1976)).

Scienter with respect to violations of NASD s antifraud rule may
be established by denonstrating intentional or reckless conduct.
Tretiak, 79 SEC Docket at 3178; Kevin Eric Shaughnessy, 53

S.E.C. 692, 696 and n.8 (1998).

19/ Jack H. Stein, Exchange Act Rel. No. 47335 (Feb. 10, 2003), 79
SEC Docket 2276, 2286 n.31; DW5 Sec. Corp., 51 S.E.C. 814, 821
n.28 (1993).
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the Interbet offering with great skepticism Faber admts that
he read Interbet's business plan and nmarketing materi al s.

Al t hough those materials disclosed Interbet's unprofitable
financial status and | ack of operations, Faber failed to inform
McKi nzi e and Kinney about that information. G ven the

i nformati on he had about Interbet, Faber's price predictions to
McKi nzi e and Kinney that Interbet would double or triple in price
were clearly reckless.

Faber al so exhibited scienter in his representations that
Interbet was an 1 PO. Press releases and public filings disclosed
that the Interbet transaction was a reverse nerger, not an | PO
Wrley told Faber that Interbet had engaged in a reverse nerger.

Mor eover, Faber was in close contact wwth Durante (for exanple,
Durante tried to make him SC s operations nmanager). Durante told the
SC sal espeopl e that Interbet had engaged in a reverse nerger, not an
| PO.

Even if we credited Faber's statenent that he believed that
| nterbet was engaging in an | PO Faber's reckl essness woul d be
evi denced by his failure to discover that there was no prospectus
for Interbet. Although he testified at the hearing that he
previ ously had been involved in only one I PO, the Hearing Panel
did not credit this assertion, noting that, during NASD s
i nvestigation, Faber had testified that he had sold at |east six
| PO s. Faber clainms that he thought the business plan was the
same, or sonehow served the sane purpose, as a prospectus. In
light of his I engthy experience in the industry and his prior
experience with PO transactions, we find that Faber was at | east
reckl ess.

Faber asserts that he cannot have scienter because he
properly relied on SC s research on Interbet. 20/ Faber, as a
regi stered representative, had an independent duty to investigate
and could not sinply rely on the views of his enployer or

20/ Faber also clainms that he discussed SVIPON with three of his
clients, including his father. Faber agreed with his father
that SVIPON was a "uni que and innovative debt-financing
instrunment." He also states that he drew confort fromthe
partici pation of another broker-dealer in that offering.
Faber's contention that his discussions about SVIPON with three
i ndividuals or the participation of a broker-deal er constituted
due diligence is without nerit. Faber was recommendi ng an
investrment in Interbet, not SVIPON convertibl e debentures.
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ot hers. 21/ Moreover, Faber hinself testified that he read
I nterbet's business plan, which contained much of the materi al
information he failed to disclose to MKinzie and Ki nney.

Faber further charges that Smth, Culver, and Durante "were
lying to him" He clains that they were the true culprits "who
profited fromthe schene.” Wether or not Smth, Culver, and
Durante engaged in violative activity does not relieve Faber of
his duty to disclose the material information that he had in his
possessi on. 22/

Faber al so contends that his belief in Interbet is confirnmed
by the fact that he bought Interbet shares and that he
recommended Interbet to his father. A registered
representative's willingness to speculate with his own funds
despite his know edge of adverse financial information does not
excuse his failure to disclose material information to his
custoner. 23/

B. Suitability of Securities Recommendati ons

Bef ore recommendi ng a transacti on, NASD Conduct Rule 2310
requires that a registered representati ve have reasonabl e grounds
for believing, on the basis of information furnished by the
custoner, and after reasonable inquiry concerning the custoner's
i nvestment objectives, financial situation, and needs, that the
recommended transaction is not unsuitable for the custonmer. 24/

A broker's recommendations nust be consistent with his custoner's
best interests, and he or she nust abstain from making

21/ Hasho, 784 F. Supp. at 1107; Goodnman, 74 SEC Docket at 713;
Richard H Mrrow, 53 SSE.C. 772, 779 n.10 (1998); Donald T.
Sheldon, 51 S.E.C. 59, 71, aff'd, 45 F.3d 1515 (11th Cr. 1995).

22/ See Janes L. Oasley, 51 S.E.C. 524, 531 (1993) (fact that others
shared responsibility for violative conduct did not relieve
respondent of his responsibility).

23/ Richard J. Buck & Co., 43 S.E.C. 998, 1008 (1968), aff'd sub
nom, Hanley v. S.E.C., 415 F.2d 589 (2d G r. 1969).

24/ Janmes B. Chase, Exchange Act Rel. No. 47476 (Mar. 10, 2003), 79
SEC Docket 2892, 2897; Goodnan, 74 SEC Docket at 712; J.
St ephen St out, Exchange Act Rel. No. 43410 (Cct. 4, 2000), 73
SEC Docket 1441, 1460; Maxi no Justo Guevara, Exchange Act Rel.
No. 42793 (May 18, 2000), 72 SEC Docket 1281, 1287, petition
deni ed, 47 Fed. Appx. 198 (3rd G r. 2002).
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recommendations that are inconsistent with the custoner's
financial situation. 25/ A recommendation is not suitable nerely
because the custonmer acqui esces in the recomrendation. Rather,

t he recommendati on nust be consistent with the custoner's
financial situation and needs. 26/

Faber's reconmendati on of Interbet stock to MKinzie was
unsui table. MKinzie was an inexperienced investor who
previously had invested only in CDs and savings accounts. Faber
knew t hat she had a nodest incone and net worth and was investing
for her retirement. Wen she opened her account at SC, she
instructed Faber to increase her retirenent savings through the
pur chase of bonds. Because of her limted nmeans and net worth,
she could not afford the |oss of substantially all of the assets
she had invested in her account with Faber. Al of these factors
demanded an investnment strategy that limted risk. 27/

| nst ead, Faber recommended that MKi nzi e purchase
approxi mately $52,000 of Interbet shares. These funds
constituted nearly all of her SC portfolio and nore than two-
thirds of her total liquid assets. Interbet had no revenues and
had never showed any profits. Moreover, Faber recommended that
McKi nzi e concentrate her entire portfolio at SCin one
specul ative security. This concentration created a substanti al
risk that McKinzie could lose all, or virtually all, of her
account bal ance. W have repeatedly found that high
concentration of investnents in one or a limted nunber of
specul ative securities is not suitable for investors seeking
limted risk. 28/

25/ See, e.q., Stein, 79 SEC Docket at 2280; Daniel Richard Howard,
Exchange Act Rel. No. 46269 (July 26, 2002), 78 SEC Docket 427
430; John M Reynolds, 50 S.E.C. 805, 809 (1992).

26/ Stein, 79 SEC Docket at 2280; Howard, 78 SEC Docket at 430;
Gordon Scott Venters, 51 S.E.C 292, 295 n.8 (1993).

27/ See Chase, 79 SEC Docket at 2897; Guevara, 72 SEC Docket at
1287- 88.

28/ Chase, 79 SEC Docket at 2897 (respondent violating NASD s
suitability rule by recommendi ng that his custoner purchase
shares in a highly specul ative unprofitable start-up conpany
until her entire portfolio conprised this one investnent);

St ephen Thorlief Rangen, 52 S.E.C. 1304, 1308 (1997) (respondent
vi ol at ed New York Stock Exchange rule requiring adherence to
(conti nued. ..)
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We concl ude that Faber's recomendati on of Interbet to
McKi nzi e was unsuitabl e under the circunstances. Faber's conduct
al so was inconsistent with Conduct Rule 2110, which requires
observance of "high standards of commercial honor and just and
equitable principles of trade." 29/ W accordingly find that
Faber viol ated NASD Conduct Rules 2110 and 2310.

| V.

Exchange Act Section 19(e) provides that we will sustain
NASD s sanctions unless we find, having due regard for the public
interest and the protection of investors, that the sanctions are
excessi ve Or oppressive or inpose an unnecessary or inappropriate
burden on conpetition. 30/ The appropriate sanctions depend on
the facts and circunstances of each case. 31/

NASD barred Faber and ordered himto nake restitution.
Faber's conduct was egregious. He withheld material negative
i nformati on about Interbet fromhis custonmers. He nade
i nherently fraudul ent price predictions and m scharacterized the
I nterbet investnent as an PO He reconmended that a financially
i nexperi enced custoner of nodest neans preparing for retirenment
invest nearly all of her portfolio (which constituted nore than
two-thirds of her total liquid assets) in a single specul ative

28/ (...continued)
just and equitable principles of trade by recomendi ng

transactions so that, in one instance, one custoner's entire net
worth was invested in a single stock, and in another, 80 percent

of the equity in a custonmer's account was concentrated in one
stock); Venters, 51 S.E.C. at 293 (respondent violated NASD s
suitability rule by recormmending that a 75 year-old wi dow with
no nore than $35,000 net worth invest $2,300 in a conpany that

was | osi ng noney, had never paid a dividend, and whose prospects

were totally specul ative).

29/ Chase, 79 SEC Docket at 2902 n.28; Larry Ilra Klein, 52 S. E. C

1030, 1031 (1996); dinton Hugh Holland, Jr., 52 S.E.C. 562, 566

n.20 (1995), aff'd, 105 F.3d 665 (9th Gr. 1997) (Table).

30/ 15 U.S.C. 8 78s(e)(2). Faber does not claim and the record
does not show, that NASD s action inposed an undue burden on
conpetition.

31/ M chael Flannigan, Exchange Act Rel. No. 47142 (Jan. 8, 2003),
79 SEC Docket 1132, 1142; Donald R Gates, Exchange Act Rel.
No. 41777 (Aug. 23, 1999), 70 SEC Docket 1228, 1236.
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security despite her instructions that she wanted conservative
i nvestnments. The sanctions NASD has i nposed for these violations
are consistent with the relevant Sanction CGuidelines. 32/

Mor eover, Faber has prior disciplinary history. In 1995,
NASD accepted Faber's consent, w thout admtting or denying the
al l egations of the conplaint, to the entry of findings that he
di ssem nated sales literature that was m sl eadi ng and was not
approved. In his settlenent, Faber agreed to take certain
corrective action, including providing witten evidence to his
enpl oyer concerning the basis for each securities recomrendation
and a brief statenent as to the suitability of the securities and
how it conpared with the custoner's stated account objectives.
However, Faber did not take any of these required corrective
actions when he recommended Interbet to MKinzie and Kinney. 33/

In light of the above factors, we find that NASD s sanctions
are neither excessive nor oppressive.

An appropriate order will issue. 34/

32/ The NASD Sanctions CGuideline for violations of NASD Conduct Rul e
2110 and Rul e 2310 invol ving maki ng unsuitabl e recommendati ons
suggests a suspension for a period of 10 business days to one
year, and, in egregious cases, up to two years or a bar. The
Gui deline also recormends a fine of $2,500 to $75,000. NASD
Sanctions Cuidelines (2001 ed.) at 99.

The NASD Sanctions Cuideline for violations of NASD Conduct Rul e
2110 and/or Rule 2120 involving intentional or reckless

m srepresentations or material om ssions of fact reconmends a
suspension for a period of 10 business days to two years, and,
in egregious cases, a bar. The Guideline also recomends a fine
of $10,000 to $100,000. NASD Sanctions Cuidelines (2001 ed.) at
96.

33/ Faber asserts that, when he discovered that Durante had been
arrested, he undertook all efforts to stop a | arge purchase of
SVI PON bonds by an Indian tribe. W do not believe that this
action mtigates his violations here.

34/ We have considered all of the argunents advanced by the parti es.
We reject or sustain themto the extent that they are
i nconsi stent or in accord with the views expressed in this
opi ni on.
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By the Conmm ssion (Chai rman DONALDSON and Conmi ssioners
GLASSMAN, GOLDSCHM D, ATKI NS and CAMPCS).

Jonathan G Katz
Secretary



UNI TED STATES OF AMERI CA
before the
SECURI TI ES AND EXCHANGE COWM SSI ON

SECURI TI ES EXCHANGE ACT OF 1934
Rel . No.

Adm Proc. File No. 3-11156

In the Matter of the Application of
DANE S. FABER
10 Li bertyship Way #4133
Sausalito, California 94965
For Review of Disciplinary Action Taken by

NASD

ORDER SUSTAI NI NG DI SCI PLI NARY ACTI ON TAKEN BY REG STERED
SECURI TI ES ASSOCI ATl ON

On the basis of the Commission's opinion issued this day, it
ORDERED t hat the disciplinary action taken by NASD agai nst

Dane S. Faber, and NASD s assessnent of costs, be, and they
her eby are, sustai ned.

By the Conmm ssion.

Jonathan G Katz
Secretary



