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On March 24, 2020, the Securities and Exchange Commission instituted an
administrative proceeding against Nicholas J. Genovese under Section 203(f) of the Investment
Advisers Act of 1940.! The Division of Enforcement has filed a motion for summary
disposition, which Genovese opposes. Based on our review of the filings, we grant the
Division’s motion and bar Genovese from associating in the securities industry in any capacity.

L Background
A. Genovese was convicted of securities fraud.

On October 19, 2018, Genovese pleaded guilty to one count of securities fraud.?> The
district court found during sentencing that, between 2015 and January 2018, Genovese defrauded
investors by misrepresenting his education and professional experience and failing to disclose his
criminal history and prior bankruptcy. Genovese himself admitted during his change-of-plea
hearing that “I misrepresented my background in order to induce people to become my clients
and invest in my fund” and that he had “[n]o doubt whatsoever” that what he was doing was
illegal.

The court further found that Genovese spent a portion of investors’ funds on “renting
Maseratis when he visited clients in Los Angeles, cruising with clients in his Mahogany power
boats on Lake George, dropping $50,000 on a table at a New York Philharmonic fundraiser, and
wining and dining people wherever he went.” The court ultimately described Genovese’s
conduct as “all a fraud” and Genovese as “a serial fraudster” with nine prior convictions,
“[v]irtually all of [which] relate to fraud of one kind or another, with the dollar amounts
escalating each time.”>

The district court sentenced Genovese to 140 months in prison and three years of
supervised release and ordered him to pay restitution of $11,211,704.

B. Genovese was enjoined under the antifraud provisions of the federal securities laws.

On the same day that the criminal proceeding began, the Commission filed a civil action
against Genovese and two entities that he controlled—Willow Creek Advisers, LLC, and Willow
Creek Investments, LP—to enjoin the defendants from violating the antifraud provisions of the
securities laws. Willow Creek Investments was Genovese’s hedge fund, which he controlled as
the sole owner of its general partner. Genovese’s clients invested money through this fund by
purchasing limited partnership interests. Willow Creek Advisers was the fund’s investment

! Nicholas J. Genovese, Advisers Act Release No. 5468, 2020 WL 1433033 (Mar. 24,
2020).

2 See 18 U.S.C. § 2; 15 U.S.C. §§ 78j(b), 78ff; 17 C.F.R. § 240.10b-5.

3 See SEC v. Genovese, 553 F. Supp. 3d 24, 33 (S.D.N.Y. 2021) (“Between 1990 and 2004,
Genovese was convicted of theft by deception, grand larceny, identity theft, and second-degree
scheme to defraud, in five separate criminal actions.”).



adviser, of which Genovese was the sole owner, principal, and Managing Director. Willow
Creek Advisers was an unregistered investment adviser.

After Genovese pleaded guilty in the criminal action, the district court granted summary
judgment in the Commission’s favor. The court found that Genovese was collaterally estopped
from arguing that he had not committed securities fraud because “Genovese’s criminal
conviction and the SEC’s [civil] claims . . . involve the same factual predicate and legal
elements.”* The court also found that, even absent collateral estoppel, Genovese failed to show a
genuine dispute “that he misled investors through material misstatements and omissions about
his background and level of experience in connection with the sale of securities.”

The court permanently enjoined Genovese and the two Willow Creek entities he
controlled from violating the antifraud provisions of the securities laws and imposed a $1 million
civil penalty against Genovese.

C. The Commission instituted this proceeding against Genovese.

The order instituting proceedings (“OIP”) alleges that, in October 2018, Genovese
pleaded guilty to securities fraud and that, at the time of his misconduct, he owned and operated
the investment adviser Willow Creek Advisers. The OIP initiated proceedings to determine
whether the allegations contained therein were true and if any remedial action was appropriate in
the public interest. The Division subsequently moved for summary disposition, which Genovese
opposes.

I1. Non-Dispositive Motions

Before turning to the merits of the Division’s motion for summary disposition, we
address the pending non-dispositive motions. Genovese filed an unopposed motion to exclude
certain emails that the Division sent and received from other Commission staff on March 29,
2024. The Division disclosed those emails to Genovese and specified that it did not oppose
Genovese’s motion to exclude them. We therefore grant Genovese’s motion to exclude the
emails and note that the employees involved in those communications have not been consulted or
otherwise participated in the resolution of this proceeding.

Genovese moves for an “emergency request for stay of proceedings” because he claims,
without further explanation, that a federal district court is “reviewing the constitutionality of the
SEC’s ALJ system in Genovese v. SEC” and “[i]rreparable harm will occur if the ALJ rules
first.” We deny Genovese’s request. We have never assigned this proceeding to an ALJ. Any
action to challenge the constitutionality of the Commission’s ALJs is therefore irrelevant.®

4 Id. at 42.
5 Id. at 43.
6 Cf. Shreyans Desai, Exchange Act Release No. 80129, 2017 WL 782152, at *6 n.42 (Mar.

1, 2017) (denying motion to postpone or adjourn pending civil appeal where success in such
appeal would not affect outcome in follow-on proceeding).



Genovese similarly argues that we should not grant the Division’s underlying motion for
summary disposition because “[t]he ALJ system violates Article I1.” We reject that argument for
the same reason.

Genovese also moves to dismiss or stay this proceeding based on SEC v. Jarkesy,” which
he argues “mandates jury trials for fraud-based penalties, including the permanent industry bar
sought here.” Beyond this broad statement, Genovese does not provide any basis for Jarkesy’s
relevance here. The Supreme Court in Jarkesy held that a defendant has a constitutional right to
litigation in a federal court with the possibility of a jury when the Commission seeks civil
monetary penalties for securities fraud. This proceeding concerns neither monetary penalties nor
claims for securities fraud. Rather, it involves potential remedial action such as a censure,
suspension, or bar in a follow-on proceeding under Advisers Act Section 203(f). We therefore
deny Genovese’s motion.

The Division moves to strike Genovese’s untimely filed opposition to the motion for
summary disposition or, alternatively, to accept the Division’s additional reply to that filing.
Genovese opposes the motion to strike. We deny the motion to strike and consider Genovese’s
opposition, as well as the Division’s reply to that filing.

III.  The Division’s Motion for Summary Disposition

A. Summary disposition is appropriate here.

Under Rule of Practice 250(b), a motion for summary disposition may be granted if
“there is no genuine issue with regard to any material fact” and the moving party is “entitled to
summary disposition as a matter of law.”® Here, the Division has moved for summary
disposition, seeking a securities industry bar against Genovese.

Genovese does not request an in-person hearing but rather argues, without further
explanation, that material facts are in dispute because the Division’s reliance on his criminal plea
“is improper under SEC v. Siebel, 2005 WL 2400332 (S.D.N.Y.).” But no opinion with that
citation exists. Although there is an opinion with a similar name, SEC v. Siebel Systems, Inc., it
does not address collateral estoppel or reliance on criminal pleas and has no relevance to this
proceeding.” Genovese also challenges his plea agreement by claiming that he “was forced to
plead guilty under the threat of punitive punishment by adding twice as much time to [his]
sentence.” However, practical considerations that inform one’s decision to plead guilty (like
potential sentence length) do not undermine the preclusive effect of a criminal guilty plea.'°

7 603 U.S. 109 (2024).
8 17 C.E.R. § 201.250(b).

? See SEC v. Siebel Sys., Inc., 384 F. Supp. 2d 694 (S.D.N.Y. 2005) (dismissing complaint
alleging violations of Regulation FD for failure to state a claim).

10 See Marcus Beam, Advisers Act Release No. 6752, 2024 WL 4527352, at *2 (Oct. 18,
2024) (rejecting respondent’s argument that plea agreement was “contract of adhesion” entered
to avoid potentially harsher penalties from criminal trial and applying collateral estoppel).



Moreover, the Commission has consistently found that collateral estoppel (or issue
preclusion) precludes a convicted respondent in follow-on proceedings such as this one from
relitigating the “factual findings or the legal conclusions” made during the underlying criminal
proceeding.!! Genovese therefore cannot dispute the fact of his conviction, the elements of the
offense for which he was convicted, or any additional facts admitted to during his plea
colloquy.'?

For these reasons and the reasons below, we find that the Division has satisfied its burden
under the summary disposition standard, that summary disposition is appropriate, and that an in-
person hearing is unnecessary.

B. The threshold requirements for imposing an industry bar are satisfied.

Investment Advisers Act Section 203(f) authorizes the Commission to suspend or bar a
person from the securities industry if it finds, on the record after notice and opportunity for
hearing, that (1) the person was convicted, within ten years of the commencement of the
proceeding, of any felony or misdemeanor involving the purchase or sale of any security; (2) the
person was associated with an investment adviser at the time of the alleged misconduct; and (3)
such a sanction is in the public interest.'?

No genuine issue of material fact exists as to the first two elements. Genovese was
convicted of an offense involving the purchase or sale of any security (i.e., violating Exchange
Act Section 10(b) and Rule 10b-5) less than ten years before this proceeding began.'* Because

1 Gary M. Kornman, Exchange Act Release No. 59403, 2009 WL 367635, at *8 (Feb. 13,
2009), pet. for rev. denied, 592 F.3d 173 (D.C. Cir. 2010); see also Jose P. Zollino, Exchange Act
Release No. 55107, 2007 WL 98919, at *4 (Jan. 16, 2007) (explaining that basis for follow-on
proceeding “is the action of the district court” and “its purpose is not to revisit the factual basis
for that action”); cf. Blinder, Robinson & Co., Inc. v. SEC, 837 F.2d 1099, 1109 (D.C. Cir. 1988)
(acknowledging that respondent in proceeding before Commission cannot relitigate factual
question that “has been conclusively decided against him” by a district court).

12 See Don Warner Reinhard, Exchange Act Release No. 63720, 2011 WL 121451, at *7
(Jan. 14, 2011) (precluding respondent from contesting accuracy of factual findings set forth in
his plea agreement); Kornman, 2009 WL 367635, at *8 (rejecting respondent’s attempt to
collaterally attack conviction and admissions made in criminal proceeding).

13 15 U.S.C. § 80b-3(f); see also id. § 80b-3(e)(2)(A).

14 Exchange Act Section 10(b), 15 U.S.C. § 78j(b) (declaring unlawful specified practices
“in connection with the purchase or sale of any security”); 17 C.F.R. § 240.10b-5 (same); see
also SEC v. Yang, 670 F. Supp. 3d 695, 711 (E.D. Wis. 2023) (holding that investments made via
purchasing membership interests in investment fund were securities).



he controlled the investment adviser Willow Creek Advisers, Genovese was also associated with
an investment adviser at the time of his misconduct. '

C. We find that barring Genovese from the securities industry is in the public interest.

In determining whether any remedial action is in the public interest, we consider the
egregiousness of the respondent’s actions, the isolated or recurrent nature of the infraction, the
degree of scienter involved, the sincerity of the respondent’s assurances against future violations,
the respondent’s recognition of the wrongful nature of his conduct, and the likelihood that the
respondent’s occupation will present opportunities for future violations.'® Our public interest
inquiry is flexible, and no one factor is dispositive.!” The remedy is intended to “protect[] the
trading public from further harm,” not to punish the respondent. '®

Having weighed these factors, we find that a full securities industry bar is warranted to
protect the investing public.

1. Genovese’s misconduct was egregious, recurrent, and done with a high
degree of scienter.

There is no genuine dispute that Genovese’s misconduct was egregious and recurrent.
Over two years, Genovese induced prospective and existing advisory clients to invest money
with him by repeatedly lying about his education and professional experience, while concealing
his prior fraud-related convictions and bankruptcy. Genovese then used part of his advisory
clients’ money to fund his lavish lifestyle.!” Genovese’s fraud ultimately caused at least 10
victims to collectively lose over $11 million.?® Such conduct demonstrates a fundamental lack

15 See 15 U.S.C. § 80b-2(a)(17) (defining “person associated with an investment adviser” to

mean ‘“any partner, officer, or director of such investment adviser . . ., or any person directly or
indirectly controlling . . . such investment adviser”).

16 Steadman v. SEC, 603 F.2d 1126, 1140 (5th Cir. 1979), aff’d on other grounds, 450 U.S.
91 (1981).

17 Tzemach David Netzer Korem, Exchange Act Release No. 70044, 2013 WL 3864511, at
*4 (July 26, 2013).

18 McCarthy v. SEC, 406 F.3d 179, 188 (2d Cir. 2005).

19 See e.g., Stephen Condon Peters, Advisers Act Release No. 6556, 2024 WL 624010, at *3
(Feb. 14, 2024) (finding that respondent’s conduct “was all the more egregious” because he
defrauded his investment advisor clients, thus violating his fiduciary duty); Dean Mustaphalli,
Advisers Act Release No. 6348, 2023 WL 4533808, at *3 (July 13, 2023) (finding egregious
diversion of clients’ funds to pay personal expenses).

20 See, e.g., Ruless Pierre, Advisers Act Release No. 6863, 2025 WL 821837, at *3 (Mar.
13, 2025) (finding egregious investment adviser’s $1.7 million fraud); Albert K. Hu, Advisers
Act Release No. 6497, 2023 WL 8469447, at *4 (Dec. 6, 2023) (finding egregious investment
adviser’s “fraud [that] caused seven investors to lose over $5 million”™).



of honesty and integrity, creating a serious risk that he will violate the securities laws again in the
future if given the chance.

Genovese also acted with a high degree of scienter.?! His conviction for securities fraud
required that the court find a specific intent to defraud.?> Genovese admitted during his plea
colloquy that he lied about his education and professional experience “to induce people to
become my clients and invest in my fund,” and that he had “[n]Jo doubt whatsoever” that what he
was doing was illegal.”> Although Genovese now disputes that he acted with scienter or
intended to deceive his clients, he cannot collaterally attack the criminal and civil judgments’
findings that he acted with scienter.?*

2. An industry bar is in the public interest due to the risk that Genovese would
reoffend if given the chance.

Genovese provides no assurances against future violations of the securities laws or any
information about his future employment plans. Although a condition of Genovese’s three-year
supervised release prohibits him from controlling “any business that functions as an investment
firm, hedge fund, or investment advisory firm” or from being employed or acting ““as a financial
advisor, fund manager, securities trader or financial broker,” those limitations will expire when
Genovese completes his supervised release. Genovese also does not address his future
employment plans for after he completes his supervised release, but in sentencing Genovese, the
district court observed that Genovese had a “30-year history of fraud” and expressed concern
“that when Mr. Genovese is released from prison he’ll concoct another more outrageous scheme
because that’s been his trajectory for the last 30 years.”

Genovese has also not recognized the wrongful nature of his misconduct in this
proceeding. Although Genovese’s guilty plea may reflect some recognition of the wrongful
nature of his misconduct, Genovese undercuts that recognition by, as noted above, now
challenging the validity of that plea.”> When combined with the other factors discussed above,

2 See SEC v. Steadman, 967 F.2d 636, 641 (D.C. Cir. 1992) (scienter is an “intent to
deceive, manipulate, or defraud” (citations omitted)).

22 See Aaron v. SEC, 446 U.S. 680, 695-97 (1980) (violations of Exchange Act Section
10(b) and Rule 10b-5 thereunder require showing of scienter).

2 See Ronnie Lee Moss, Exchange Act Release No. 101388, 2024 WL 4542924, at *4 (Oct.
21, 2024) (finding that respondent acted with high degree of scienter by omitting prior fraud-
related criminal conviction from securities offering documents).

24 See Kornman, 2009 WL 367635, at *8; see also Beam, 2024 WL 4527352, at *4
(explaining that a respondent cannot relitigate a district court’s factual findings or legal
conclusions made during the underlying criminal proceeding).

25 See supra note 10 and accompanying text; Beam, 2024 WL 4527352, at *5 (finding that
respondent undercut recognition of wrongful conduct reflected in guilty plea by arguing that “he
entered the plea agreement only out of necessity and that, contrary to his previous admissions, he
acted only negligently”).



we believe that Genovese presents a significant risk to investors and that a bar from the securities
industry is the appropriate remedy.2®

The Commission may impose bars to protect the investing public from a respondent’s
future actions by restricting access to areas of the securities industry where a demonstrated
propensity to engage in violative conduct may cause further investor harm. Genovese disputes
that a bar is an appropriate sanction by claiming, without further explanation, that “$13M+ in
prior sanctions makes further penalties unconstitutional under Kokesh v. SEC, 137 S. Ct. 1635
(2017).” Kokesh says nothing about excessive or unconstitutional penalties, but instead requires
the Commission to bring any civil claim for disgorgement within five years of when the claim
accrued.?” This proceeding does not involve disgorgement and, in any event, was commenced
within five years of Genovese’s guilty plea. Regardless of the civil and criminal proceedings
brought against him, this proceeding also serves the important, independent purpose of
determining whether any additional remedial action is appropriate in the public interest.?®

Here, the record establishes that Genovese is unfit to participate in the securities industry
and that his participation in it in any capacity would pose a risk to investors.?’ Genovese lied
about his background to convince investors to invest millions of dollars with him, then lost most
of their money and spent the remainder on himself. Because Genovese poses a continuing threat
to investors, we conclude that it is in the public interest to bar Genovese from association with

26 See Leon Vaccarelli, Exchange Act Release No. 102101, 2025 WL 27974, at *4 (Jan. 3,

2025) (finding that respondent “still presents an unacceptable risk to investors were he to return
to the securities industry,” despite stated intention not to do so, because “his plans can change”

and he “identifies no alternative employment field”); Jeffrey Alan Horn, Exchange Act Release

No. 102505, 2025 WL 660229, at *5 (Feb. 28, 2025) (finding that respondent who provided no

information about future plans or assurances against future violations posed risk to investors).

27 See Kokesh v. SEC, 581 U.S. 455, 467 (2017).

28 Vaccarelli, 2025 WL 27974, at *4 (explaining that, unlike with criminal penalties and
civil injunction, “[o]ur concern is the future risk to investors” and finding that an associational
bar was appropriate in light of “unacceptable risk™ posed by respondent).

29 James S. Tagliaferri, Exchange Act Release No. 80047, 2017 WL 632134, at *6 (Feb. 15,
2017) (finding that the misconduct underlying the respondent’s conviction demonstrated that
respondent was unfit to participate in the securities industry and that his participation in it in any
capacity would pose a risk to investors).



any investment adviser, broker, dealer, municipal securities dealer, municipal advisor, transfer
agent, or nationally recognized statistical rating organization.>°

An appropriate order will issue.

By the Commission (Chairman ATKINS and Commissioners PEIRCE, CRENSHAW,
and UYEDA).

Vanessa A. Countryman
Secretary

30 Id. (imposing associational bar where necessary to protect the public).
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In the Matter of

NICHOLAS J. GENOVESE

ORDER IMPOSING REMEDIAL SANCTIONS
On the basis of the Commission’s opinion issued this day, it is

ORDERED that Nicholas J. Genovese is barred from association with any investment
adviser, broker, dealer, municipal securities dealer, municipal advisor, transfer agent, or
nationally recognized statistical rating organization.

By the Commission.

Vanessa A. Countryman
Secretary



