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In the Matter of

ANTHONY B. BRANDEL and
M.Y. CONSULTANTS, INC.

SECOND ORDER REQUESTING ADDITIONAL BRIEFING AND MATERIALS

On March 24, 2020, the Securities and Exchange Commission issued an order instituting
administrative proceedings (“OIP”) against Anthony B. Brandel and M.Y. Consultants, Inc.,
pursuant to Section 15(b) of the Securities Exchange Act of 1934."

After Respondents failed to respond to the OIP, to an order to show cause,? or to the
Division’s motion for summary disposition, we requested additional briefing and materials in
support of the Division’s motion.® The Division’s response to that order focused primarily on
Brandel, with limited discussion of the basis for imposing sanctions against M.Y. Consultants.
And on October 17, 2023, the proceeding against Brandel was settled, leaving M.Y. Consultants
as the only respondent in this proceeding.* We therefore believe that the Commission would
benefit from additional briefing regarding the basis for the Division’s motion as to M.Y.
Consultants.

When determining whether remedial action—such as an industry or penny stock bar—is
in the public interest under Exchange Act Section 15(b), the Commission considers various
factors, including the egregiousness of the respondent’s actions, the isolated or recurrent nature
of the infraction, the degree of scienter involved, the sincerity of the respondent’s assurances
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against future violations, the respondent’s recognition of the wrongful nature of his or her
conduct, and the likelihood that the respondent’s occupation will present opportunities for future
violations.® And, in applying those factors, the Commission must do more than merely “recite[],
in general terms, the reasons why [a respondent’s] conduct is illegal,” but rather “devote
individual attention to the unique facts and circumstances of th[e] case.”®

As noted in an earlier order, we construe the Division’s motion for summary disposition
as one for the entry of default. But finding M.Y. Consultants to be in default would not allow the
Commission to establish the facts alleged in the Commission’s civil complaint. Instead, finding
M.Y. Consultants to be in default would allow the Commission to deem only the OIP’s
allegations to be true.” And the OIP, in turn, recounts only the Commission’s civil complaint’s
allegations. The OIP does not independently allege that M.Y. Consultants engaged in particular
misconduct.

The Division supports its motion as to M.Y. Consultants with documents from a criminal
proceeding against Brandel® and from a civil proceeding against both Brandel and M.Y.
Consultants. In the civil proceeding, a court enjoined Brandel from future violations of the
federal securities laws based on a motion for summary judgment, but the court enjoined M.Y.
Consultants based on a default.” And because of that, the allegations in the Commission’s civil
complaint against M.Y. Consultants do not have preclusive effect here. !

The Division also provides the briefing and exhibits from the Commission’s civil
injunctive action against Brandel as support for imposing sanctions against M.Y. Consultants. In
doing so, the Division asserts that Brandel’s injunction binds not only Brandel, but also “other
persons in active concert or participation” with Brandel. The Division alleges that M.Y.
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Consultants “falls squarely within the scope of [Brandel’s] injunction” because of connections
alleged in the criminal indictment and civil complaint against Brandel. But beyond those
allegations, the Division does not provide evidence of—or authority for how—such an alleged
connection would allow the Commission to consider the evidence from those criminal and civil
proceedings against Brandel in this follow-on proceeding against M.Y. Consultants.

Under the circumstances, the Commission would benefit from briefing that further
develops these issues, including addressing whether evidence from criminal and civil
proceedings against Brandel can be used against M.Y. Consultants. In doing so, the parties
should address the appropriateness of imposing sanctions against M.Y. Consultants based on
proceedings against Brandel.!! The parties may also provide additional evidence to support their
claims, including whether imposing industry and penny stock bars are in the public interest as to
M.Y. Consultants.

Accordingly, it is ORDERED that the Division shall submit a brief not to exceed 5,000
words addressing the above issues and, as it deems necessary, any additional relevant evidentiary
materials by December 18, 2023.

It is further ORDERED that M.Y. Consultants, Inc., may file a responsive brief by
January 17, 2024, not to exceed 5,000 words, addressing the same matters above. M.Y.
Consultants’ brief should also address why they have failed to file an answer previously or to
otherwise defend this proceeding, and why the Commission should not find them in default as a
result.'”> M.Y. Consultants is reminded that when a party defaults, the allegations in the OIP will
be deemed to be true and the Commission may determine the proceeding against that party upon
consideration of the record without holding a public hearing.'*
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The parties’ attention is directed to the e-filing requirements in the Rules of Practice. '

For the Commission, by the Office of the General Counsel, pursuant to delegated
authority.

Vanessa A. Countryman
Secretary
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