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. | )
COMPLAINT

Plaintiff, U.S, Securities ahdiExchange Commission (the ‘,‘Commission”), alleges
that:. | o
SUMMARY
- 1. . York Infemational Corporatioh (“York Intefnational”. or the “Combany”),
~and certain of its subsidiaries, -violated the anti+b1‘ibery, .booksv and records, and inte'rnal
.-controls provlslons of the F orelgn Corrupt Practlces Act (the “F CPA”) by makmg 1lhclt )
payments to secure and mamtam busmess opportumtles worldW1de ' |
2 F rom 2000 to 2003 York Internatlonal’s Duba1 sub51d1ary authorized and_
) 'made a‘pprox1mately $647 1101in klckback- payment's 1n COnnectlon w1th 1ts sale'of
humamtanan goods to Iraq under the Umted Natlons Oil for Food Program (the
“P_rogram ) Although the payments were characterlzed as “after-sales service fees,” no -

bona fide services were actually performed. The Program.provided'humani‘tarianv relief to



the Iraqi population during the tim‘e that Iraq was subject to international trade sanctions.

Iraq could only purchase necessary humanitarian goods and related services through a

» UN escrow account. However, _the kic'khacks paid in connection with York
International’s subsidiary’s sale-.of 'gc;qu to Iraq byr)assed the escrow account and were
;insteadi paid by a third party to »I'raqiprn’érOlied_aceounts in countries such as J ordan. ‘The
company received app'roximately $9"3'1 ,318 in net proﬁts' tor the six transactions for | _
which 1t pald klckbacks S | |

3., In2003 and 2004 York Internatronal’s Delaware subsidiary, York Arr : -V |

' Conrlitroning and»Refrigeration Inc. (“YACR”) -paid .approximately $522,500 to an
1ntermed1ary while knowmg that most of the money was rntended to br1be United Arab
Emlrate officials to secure contracts 1n connection Wrth the construction of a
government-owned luxury hotel called the Conference Pa.;lace.. These payments were
made to inﬂuence acts and.decis_ionss-b_‘y the‘ got/emment officials in,awarding YACR .‘ _
lucrative contracts. Altogether thirteen i.lli'c'it.paYments were marle on this proje‘ct
ranglng from’$1,700 to $32O 000, totahng approx1mately $550,000. The total amount of

’ A YACR sales revenue relatmg to orders on the prOJect was approxrmately $3.7 mrlhon

4. ‘ From September 2001 through 2006 York Internatronal through certam

o of 1ts subsrdlanes made over $7 5 mllhon 1n 1lhclt payments to secure ‘orders on certarn _;‘ -

commercral’and 'governm_ent _prOJ 'ects in t_h‘e M_rddle"E'ast, Indla, Chma, Nrgerra and - ”

Europe. York International’s'sub_sidi'a.rie_sf Adevisedfelaborate schemes to conceal kickback . - |

- payments fo certain individuals who had enough influence to secure contracts for York

International’s subsidiaries. These illicit payments were referred to internally as



“consultancy payments;” however; similar to the payments made under the Oil for Food
Program-, no bona fide services were performed. |
5. 'Yorkl._Inte'rnationaI‘ subsidiaries made a total of 854 irnproper consuitancy'. :
: payment's on approximately 774 contracts and r‘eceiyed' approxirna_tely $8,0 1{7,8 14 in net -
profits f_o._r:these vCOntr"a__cts'. Kickbacks ‘were made on more than 302 projeCts_’i.nonving'- '
government end-users such as government owned companies, pubhc hosprtals or a
schools. Includrng the net proﬁts on the Oil for Food Program transactrons York
. _' .Intematlonal received net proﬁts of approxrmately $8 949, 132 on contracts 1nvolv1ng S
1111c1t payments -
6. | York International yioiated Section 30A of the Securities Exchange Act‘of -
1934 ~(the“"E)ichange Act”)‘.by paying 'bribes to officials of the United 'A'rab Emirates : |
‘ (“UAE”) to secure busmess York Internatlonal failed to accurately record in its books |
and records the krckbacks that were authorized for payment to Iraq, the bribes i in the
UAE,V an‘d_ the 11-11c1t_c_onsulta_ncy payments made in the Middle East, Africa, Asia and'
Europe in violation of Section 13(h)(2)(A) of the Exchange Act. York'Internationalf also
falled to devrse and mamtaln a system of 1nternal accountlng controls to detect and |
| ‘.prevent each of those 1lhclt payments in v1olation of Section 13(b)(2)(B) o |
R JURISDICTION E
7'.A ThlS Court has Junsdlctlon over thrs action under Sectlons 21(d) 21(e)
and 27 Of the Exchange Act [ 15 Us. C. §§ 78u(d) 78u(e) and 78aa]. York Internatronal, o |
o directly or mdirectly, made use of the means or mstrumentahtles of 1nterstate commerce; -
of the ma_rls, or of the'-facihtres of a national secunues exchange in connectron Wit_h-the

transactions, acts, pra‘ctices, and courses of business alleged in this Complaint. :



8 Venue 1s. appropriate in th1s Court under Sectlon 27 of the Exchange Act
[15US.C. § 78aal because York International does busmess in this _]udlClal district and
certam acts or transact1ons constituting the Vlolatrons by vY.ork International oc_curred in

this district. f | |

V . DEFENDANT -

| 9 . York International Corporation a global prov1der of heatlng,
Ventrlatlon air conditiomng, and refngeratlon products and services, is headquartered in .
."York Pennsylvania The. company s common. stock was. registered Wlth the Commrss1on

| ;pursuant to Sectlon 12(b) [15 U S.C. § 781(b)] of the Exchange Act and was- hsted on the

 New York Stock Exchange ¢ NYS ”) untll it was acqulred by Johnson Controls Inc..

'(“Johnson Controls”) on December 9, 2005 and became a wholly owned subs1d1ary of”
-] ohnson Controls J ohnson Controls trades on the NYSE under the symbol J CI
| RELEVANT ENTITIES | .
o lO | ‘York.Air Conditioning and R'efrigeration, Inc. (“YACR”),Was atall -
-rele\fant times a Delaware corporation and vwas a Whollyfoizvned .subs-idiary of York-.
International : YACR has branch offices in Dub'ai and 'Abu Dha‘b'i Umted Arab Emirates.
The Dubal ofﬁce serves as the headquarters for York Intematlonal’s Mlddle East
B operatlons Many of the 1nd1v1duals who were comphclt in the 011 for Food kickbacks
.- the ,brrbes-to UAE govenunent ofﬁc1als and the 1mpr0per consultancy __paym"ents utfere :
. _employees of YACR’s Dubai and Abu Dhab1 branches -
-1'1.. York All‘ Condltionmg and Refrlgeratlon FZE (“York F ZE” isa
wholly‘owned subsrdlary of YACR. York FZE is based in the Jebel All F ree Zone of

Dubai. York FZE was the contracting party in the Oil for'Foo_d- transactions.



12.  Yerk Middle East is the business unit within York International that is

~ responsible for handling all Middle East busines_'s- It is not a separate corporate entity.

13.°  York Refrigeration India Ltd. (“York India”) is a corporation organized =

: "und‘er the laws of India and is owned by York 'Intefnati'onal Denmark subsidiaries. York
Indla made certaln 1111c1t consultancy payments to secure busmess
‘14.  York United ngdom (“York UK”) 1sa wholly owned subsidiary of

York International. York UK made'c'ertain, _illicit censu1tancy payments to'secure

- "business.

15, -York -Refri'geratio'n Mariné_(chihé)iljtd; (“YRN'IC”_)Vis a sﬁbsidigiy ofa .
 York internétionai Denmark subsidinry.‘ YRME sells alr eonditiOning. and refrigeration

' equi_pment"to»_sh:ipnuil_ders and also to shipyatds. YRMC nl'aﬂe- eer_tain- -illi-eit consultancy
‘paymen'ts-to secure bus_iness. | | |

FACTS

'I';. - The Umted Nations- Oil for Food Program

16. On August 2, 1990, the government of Iraq, under Saddam Hussein,

o Ainvaded'KuWait F our-days later the United Natlons Secunty ,Councﬂ voted to enact UN. .

| 4 ..I.{esolutlon 661, whlch pI‘Ohlblted member states ﬁom tradmg in any Iraq1 commodltles

| .. Jor products The Umted Natlons eontmued to enforce these sanctlons untll 2003 .
:1'7'..' ~ On Aprll 14, 1995, the Unlted Natlons Securlty Council adopted |

» - Resolutien’986, Whlch authonzed the Goyernmentof Iraq to sell oil on the condmen thet
" the proceeds of all of ifs ofl sales be depqsited-. ina nank‘aee‘ount-'-mqnitored by the United

' 'Nati'ens and used only to purchase designated humamtarlan geods for the benefit of the



Iraqi people. In May 1996, the Government of Iraq enter'ed into a Wn'tten Memorandum
of Undetstandin‘g to implement Reso'IUtion 986. |
18. | The United Nations Office of Iraq Prog'ratn, 0il for Food (the “0Oil for
- Food Program” or “Program”) was subseque‘ntiy established to administer Iraq’s's'alej of
oil and purchase of humaritarian -g_ood"s':hy'. Iraq. A spe‘cial bank account was established
at a bank 1n New York (the “UN Esctoxtv AccOunt”) to' handle the transactions. The
_United Nations’ economie sanctions on»ilraq remained in place for all trade and |
B transactions 'not anthorized‘:h)a the_ Otl,for'hood Program '

19 : S_tarting‘in-the lni'ddle_ of 2000, the Iracji go\./emmentrnac.l‘e a eoncefted '
_e'ft‘ort t0 subyert the Program by demandlng secret kickhacks.from its humanitarian goods_ -
b.'snpplie'rs‘ ,Although contracts entered .i'nto pursuant to the 'Pfogram-were subject to UN "
. rev'i.ew’?‘and‘ approval, the..Program_g_a've Iraq,diacretiOn to select the companies from
which it pﬁfc_hased gooda. A humanitarian su‘p_plier would submit a bid for the sale ofits
-goods. After the Iraqi _ministry would accept the b_id; the mim'stry would inform the
'_-suppliet of the fequirement thatgthe. 's_l:lpplie‘r" pay a Secret kickback in the form of an

“After-Sales Service-Fee” (“ASSF”) to Iraq' in order to win the cOntract. The Iraqi

L mlmstry would also 1nform the suppller that the ASSF Would have to be pald pnor to the .

goods entenng into the country, or the goods would be: stopped at the border until the -
klckback was paid. | |

20. Imtlally, When th1s scheme ﬁrst began supphers met with the Iraq1
ministries in.person and 81gned a Slde agreement acknowledgmg that the suppher would o

pay the klckback. By October 20.00, thls fee was usually ten percent of the total contract -

b The side agreement was not pr0v1ded to the UN when the Oil for Food contract was submltted and
approved. ‘This was in v1olat10n of the Program and U.S. and international trade sanctions against Iraq.



- value. Later in the scheme, everyone understood that the ten percent would have to be
. paid, thus, 'side agreements -were no longer needed - th'e supplier would simply increase :
:its original _cbntract bid by ten percent; : -
21. 'The -suppl_ier‘ \'uould then submit its contract with the inflated contract price -
to the UN for approval, and;jnot disclose -the ten percent kickback, which was in viovlatio'n:.
of the Prograrn rules. The suanier would pajr the ASSF to Iraq prior to shipping its '
-goods. Afterwards the UN Escrow Account would pay the supplier the inflated contract :
‘ price for the goods thus unknowrngly rermbursrng the suppher for the ten percent that
the suppher had already klcked back to Iraq As a result of this conduct, the UN Escrow |
_ Account lost the beneﬁt of $1 billion.

22. | After the Umted States 1nvaded Iraq in March 2003, at the request of the .
provisiOnaI:gov‘ernment; the UN ceased Iraq’s ASSF scheme. The UN required that all’
pending contracts that, had been 'inﬂated by tenipercent. be amended to reﬂec_tthe tr_ue o
contract value of the goods:

S | R York'Intern'ationa'l’s- S‘ubsidiarv’ Makes IlII'cit Pavments to Iraq - |

23.  York F ZE began part1c1patmg in the Program in approx1mately March
q 1999 It retamed a J ordan-based consultmg firm to- act as 1ts agent (“Agent”) in the i
blddmg process.‘ =_T'he .r_etentro_nr _agreementv_\_nth the -Agent at that time Wasnot formal-ééd ' B
in writing, The cbhsmﬁng ﬁrm was; headed by a welI-conneCted Iraqi eiﬁzéﬁ who reSided' ‘_
in Jordan. Wrth the Agent S assmtance York FZE: secured three contracts under the u
| 'Program from March 1999 to Aprrl 2000 prror to Iraq s demand for krckbacks
24. On or about September 20, 2000 ‘the: Agent notlﬁed York FZE that 1t had

been awarded its fourth contract under the Program The contract was for the sale of air



conditioner compressors (the “Cornpressor. Contract”) to the Iraq1 Ministry of Trade for
' $l 025 800 However, shortly thereafter, the Agent informed York FZE that the Iraqi
ministries h,ad 1nst1tuted' anew policy requiring companies supplymgr huma_mtanan goods:

| 'under the Pro gram to p'ay an 'ASSF on each contract even though no after'-'sales services

would actually be. performed - o
| 25", - In hght of the new Iraqi pohcy, the Agent advised YACR’s Mlddle East '

o 'Reglonal Sales Manager (“Regronal Sales Manager”) that the Mlmstry of Trade had
requested that York FZE mcrease its bid-on the Compressor Contract it had Just been '; N
P awarded in September by ten percent In a November 7 2000 memorandum to the '_
tRegronal Sales Manager who was based in YACR’s Dubai branch the Agent asserted
»that the Agent could fac111tate the “requested 10%” by. charactenzmg the payment asa |

| performance bond ” The Agent also stated that the “York Name Wlll not be in ) the
middle for such agr'eementi[si‘c].” ' Further, the Agent_ suggested' :t,hatf if York'FZE -did_ not |

| sign the contraCt. mcludmg the ten percent kickback, it coul.d' adversely. im'pact }Y.orlc |

N FZE’s reputatlon and its abrhty to obtam future busmess under the Pro gram. |

- 26. That same- day, the Regional Sales: Manager responded in wntmg statlng -

> that York FZE only wanted to conduct busmess in Iraq in full comphance w1th UN rules -

- _'and regulatlons F or unrelated reasons the Regional. Sales Manager shortly thereafter o
transferred out of the ofﬁce In late November 2000 the Regronal Sales Manager turned "

over his respons1b1ht1es tor a'Dubal-based YACR area manager (“Area Manager”) On' or
about November 19 and 20 2000 the Area Manager and hlS superv1sor YACR Vrce—- ;

' Presrdent and General Manager for the Middle East (“V1ce—Pre51den ”) met w1th the

Agent in York FZE’s Duba1 office. e |



27. T-he Agent and York FZE agreed‘ that the Agent wou1d pay the ten percent
. | kickback on York FZE’s behalf and that the Agent s commission would be 1ncreased to

: ...cover the payment Onc or about November 19, 2000 the- Agent and York FZE

o memonahzed the. agreement to increase the Agent S COmmrssron from between 3 and 4%
' to 13 5% When York FZE submitted the contract to. the UN it mﬂated its contract price
by ten. percent The Agent submitted an 1nﬂated invoice to York FZE which 1ncluded

"_the ten percent krckback it pa1d to the Mmrstry of Trade on behalf of York FZE. York

' -,":' 'FZE pa1d the mv01ce knowmg the ten percent was krcked back to Iraq on its behalf and

T descnbed the payment as a consultancy payment 1n 1ts books and records

28. _ The Agent pald ASSFs on York FZE’s behalf for five addltlonal contracts
' under the Program For these contracts York FZE submrtted 1nﬂated b1ds to the relevant

i 'Ira'qi mi-nistries. : The Agent typically deposited the kickback payments in.Jordanjan

- 'banks des1gnated by the Iraqr ministries. The krckback payment had to be made prror to

v:the goods bemg shlpped to Iraq because Iraq1 custom ofﬁcrals requlred proof of the
' ~k1ckback payment before the goods could enter the country Therefore the Agent made
.the ASSF payment up front and ‘was later relmbursed when York FZE received a-
drsbursement from the UN Escrow Account : ) |

- 29 In total the Agent pald approxrmately $647 110 in 1mproper payments on .
:behalf of York FZE. | |

| oL :'»'York Mlddle East and Numerous Other- York Internatlonal Subsidiaries
S ‘ Devise Elaborate Schemes to. Make Illlclt Consultancv Pavments to Secure
Contracts A ' - : :

30. Yo'rkIriter’nati,onal, through its subsidiaries, made numerous illicit

payments to secure orders on certain commercial and government projects in the Middle.



East and elsewhere. York Middle East .pers_o-nnel in both the Dubai and Abu Dhabi -
“branches of YACR devised an elaborate 's.cheme to conceal kickbacl'( payments to certain
3 individuals who could inﬂuence"their custorners, such-.as« construction-companies or other
end-users, to choose York produ'cts forv'their~particular project. These payments, thch
~ York Middle East internally referred to :a"s‘: ..‘:‘_iconsultancy fees,” were'made to a variety of -
_'recipients including (1.) employe‘es of the endFuser' (2) employees of technical

- engineering ﬁrms retained by end-users to provrde de51gn servrces 3) employees of

o E contractors retained by the end-users 10 carry out constructron (4) employees of techmcal o

' engrneer.mg ﬁrms retained by- contra_ctors or other partr_es ; and' (5) contractor ﬁ-rms. ‘
.3].  These consultancy pajyrnen_ts f\yere' si‘milarto the:AS'SF.payments York
FZE paid under the Oil for Food Pro.gram jb:e'caus'e:no bona'-'ﬁde consulting services were
actually perforrned a.nd'thevpayrnentswere made to sec.ure-contracts.' |

A.  The Mechanics of the Scheme -

32. York Internatlonal subsidiaries. used a ,n,thnber 'of different mechanisms to

, funnel money to persons w1th authority t6 impact or secure business for. the company.
One mechamsm mvolved the payment of cash F or example 1n the UAE complicit sales -

: i_ f people employed by YACR’s Duba1 and Abu Dhab1 branches arranged for. purported
contractors to generate and submlt bogus mvorces to York Mlddle East for ¢ consultmg
A‘ serv1ces” that the contractors had not actually performed Elther the Dubal or Abu Dhabi .’
' branch dependmg on the locatron of the prOJect pa1d thei invoices. Afterwards the
pu_rported contractor gave an equal_'amou'nt of cash to the branchsales'people less a sr'nall o
fee. The sales people _t_hen- used the.'_cash' to pay »cust_omer-afﬁliated individuals to secure

“contracts.

10



33. AV secOnd‘m.ec_hanis.m involved either the .Dubai or Abu Dha_bi branch of
YACR directly wiring or sending a check for payment to entities designated by cu_s'tom_er
employees based on false invoiceS-fOr purp‘orted ;‘consultingserv'ices.”'

34. A third mechamsm used inother countties in the region, such as Egypt o
Turkey and Bahram mvolved sales people (generally employees of the local York

entity) arranging direct York F ZE payments to be paid to consultmg ﬁrms or contractors -

- designated by customers These payments were descnbed as. bemg for services rendered c

' by these consultants and contractors in changmg design specrﬁcatrons SO that they would .
' be more favorable to York Internat1onal

B. Brlbes Pald to UAE Officlals for the Conference Palace Prolect '

35. The Conference Palace isa major hotel and conventlon complex built’ and SR

- owned by the government of Abu Dhabi, UAE.. In 2003 and 2004, the Dubar-based Area ..

Manager who had a -role in:approving kickback payments under the Oil for Food Progr‘am ‘

“agreed to make payments through an 1ntermed1ary (“Intermediary”) to UAE government cL

-ofﬁmals who had been appomted as members of the Conference Palace Hotel Executrve '

- Committee (the “Commrttee ). The Committee was established by a governrhent decr‘e’e‘ N

f-and the members of the Commrttee were appomted by the Crown Prlnce of Abu Dhab1

| _ ..: | The Committee reported dlrectly to Abu Dhab1 s Mlmstry of Fmance and operated under .
» .the Mlmstry S d1rect10n and control. The Commlttee had authorlty to make dec131ons on

~ awarding contracts to supphers such as YACR |

36.1 In March 2003 the Area Manager d1rected the Abu Dhab1 branch to make e

: 'the first payment in connectlon w1th thrs pI‘Q]CCt toa Umted Arab Emlrates consultmg |

| firm wh1ch employed the Intermedlary The Area Manager later arranged for twelve

11



v additional payrnents in connection with this project. In each case, the paymerits wete
facil-itatedby local contractors or a distributor vvho agreed to submit false rnvo-ices to
: York Middle East 'i Once -the‘-invoiCes. werepaid either a YOrk l\/li'ddle'East" salesman or |
sales manager retneved the cash from each contractor often tlmes less a small fee, and |
passed it on to the Area Manager who then passed it on to. the Intermedrary for payment
»to the Commrttee members The Vrce Presrdent (who approved the krckbacks under the
gO'i-l' for._ F_ood Program) a'nd YACR’S Duba_r-baSed director of ﬁnanc’e_’_(“_F rnarICe-Drrector”) o
also approved thesezpaji'ment‘s'. | | i- o |
. . 37." Altogether thlrteen 1mproper payments were made on thrs prOJect rangmg o
" from $l 700 to $320 OOO totahng approxrmately $550,000. Approxrmately $522 500
‘was glven to the mterrned1a_ry; -vvhrle knowlng; that most of i 1t was .mte_nded t_o bnbe
members of thepcornmlttee.‘F'Thejtotal'amc'mnt of York l\/liddle East sales revenue relating

to orders for the Conference Palace projeCt was approximately $3.7 million. .V

| ,. C. A'btl'-Dhabl-'vl{esid'ehtial' Complex Project
38. : "ThetAbu:Dhabi’ reSidential complex project is repreSentatiVe of the

- majonty of the non-government projects Where illicit payments were made On thls

| proj ect YACR’s Abu Dhab1 branch pa1d the engmeermg consultant workmg on behalf of B
the end-user to subm1t techmcal de51gns that favored York equrpment Specrﬁcally, N
_Abu Dhab1 branch sales manager arranged for a local contractor (who facrhtated

. pavments in connectlon vvrth another prOJect) to issue a false mv01ce to York Mlddle East '
| ‘AV_'for approxrmately $2 000 After recelvmg the invoice, the Abu Dhabr branch sent the
' local contractor a check for approx1mately $2000 The local contractor then gave the

| sales manager'approxunately $l,900 in cash. The sales manager_ gave th‘e'$1,900 to an

12



employee of an engineering firm, which the end—user.had retained on the project. In tutn,
,the.:employee of the engineering firm prepared design specifications tha_t‘-faVored York
:'eq_ui‘pment to ensure York would win the contract. York then secured the-contract.

©D. District Cooling Utility Project

o 39. York MlddlC East supplles refngeratlon products toa large dlstnct cooling .
R ut1hty (“Utlhty”) in the United Arab Emlrates The Ut111ty, Wthh is one of York Mlddle '

- v"East S‘major customers in the United Arab Em1rates Bahram anantar bullds “drstnct .

o -coolmg projects that prov1de chllled water to sect1ons of vanous c1t1es The Ut111ty s a

- publlc company with shares llsted on the Duba1 Stock Exchange Startlng in 1997 York
Mrddle East personnel agreed to pay a Ut1hty senior executlve (“Executrve”) a
' A_percentage of the revenue }.for_ all of York Mrddle Eas‘t s Ut1-hty sales m_-ord’er to secure
 fuiture busines's, From ZQOO until November 2065 when the last :payment was found,
. VYo.rk Middle Eastmade eleven payments to entities in Europe .or th'e- West:Indies that vthe _
.'Executrve desrgnated The payments requested by the Executwe typlcally amounted to
‘seven percent of the Value of York’s sales on Ut111ty prOJects although 1t varled from |

. nothmg up to twelve percent 'From 2000 to November 2005 the eleven payments to"

'these ent1tles ranged from approxxmately $15 OOO to $24l 500 and the total was

e -approx1mately $977 OOO The total amount of sales revenue assoclated w1th these o

.' | payments was approx1mately $12 2 m1111on

o IV ’; ' Illlclt Pavments Made Outs1de the Mlddle East

) '40. - The company S w1despread pract1ce of makmg klckback payments to

~ secure busmess was not 11m1ted to the Mlddle East re glon York Internat1ona1

13



~ subsidiaries also made numerous improper payments in India, China, Nigeria, Europe,

and elsewhere.

A Yoﬂ; India Makes Tllicit -Payments to Secure Contracts

41. Yor-k Intemational'.’s‘lndian subsid-iary; York India, r_etained an agent
v(f‘lndiarlAgent"’_)to represent York India in"._conn_ection w1th orders for after-installation
‘V ' ..’.servi'ce on equipment sold to the' Indian. Navy-and to pr'ovide marketing and SerVice

' support An'employee of the Indlan Agent (who for a penod was srmultaneously

o employed by York Indla) adm1tted that wh11e employed by the Indran Agent he routmely

- _ 'made payments in the form of cash or g1fts to Indlan Navy ofﬁ01als to secure business.

T _.Tho_se payments typ1cally were less -than_$l-,'000 in value. -Fro_m.200.0 to 2006, these

: .payments totaled approximately $132,_500 on 21 5 orders. The $l32,}500 was taken out of
the approximatel-y $lv80,0QO.in commission payments. that York India paid to the Indiari |
' -A'gent_; | The’ related contracts generated revenues for York Indl-a of approximately $2.4

e 'milli_on;

B. . Yor'k'United angd'om M‘akes Illi‘c’it Payments to Secure Contracts

'42. York United ngdom (“York UK”) had two spare parts and 1nstallat1on

. fprOJects w1th the ngenan National Petroleum Corporatlon ( ‘NNPC”) in 2002 and 2005.

. .-'_ ' York UK retamed a ngenan Agent (“ngenan Agent”) to prov1de site superv1s1on and

: accommodatlons for the site engmeers on the two contracts The ﬁrst NNPC order was

. ffor $770 000. In 2003 York UK pa1d the N1ger1an Agent a $250, OOO comm1ssmn forits

'serv1ces whlch was approxunately 30% of the contract value A September 2002 e- mall '

B sent from the prmc1pal of the ngenan Agent to'a York UK manager 1nd1cates that the

}commlssmn payment is being shared w1th an ofﬁc1al at NNPC

14



43.  The second NNPC order was for $1.36 million and was signed by a
second York UK manager. The Nigerian Agent, which was to perform the same services .
-it performed on the previous cojntractl received a $370 000 commission. Once ag'ain the

comm1ss1on was approx1mately 30% of the contract value The York UK manager :

L adm1tted that the amount pald to the ngenan Agent was unusually hlgh given the

servrces the Nigerian Agent Was'retamed to perform. York UK has subsequently
~ terminated its agency agreement-.Wlth'the Nigerian Agent and has decided not to bidon

. future contracts with NNPC SR

C.. York Refrlgeratmn Marme Chma Makes Ilhclt Pavments to Secure S
Q_qmgtﬁ : -

.44. York Reﬁ*lgeranon Manne (Chma) Ltd (“YRMC”) a sub31d1ary of a’ ’

- York Internatlonal Dan1sh subs1d1ary, sells reﬁrlgeratlon equlpment to ship bu1lders and ‘_
| _also to ship yards owned by the Chmese government From 2004 through 2006 YRMC -
, made IlllClt payments to agents and other 1nd1v1duals 1nclud1ng Chinese government |

personnel at ship yards w1thout sufﬁment supportlng documentatlon The illicit

.:'.payments were descnbed as commlssmns sales and marketlng expendltures or g1fts and

- entertamment expenses In one mstance YRMC prov1ded Chmese sh1p yard employees T

o w1th lap top computers and other electromcs In other €ases, YRMC pald 1ts agent

hun‘dreds of .thousands .of dollars forn'ebulous _and undoeumented services. . All these. .
llmproper payments were made to retam or malntaln busmess These payments Were '
| approved by the local ofﬁce in Hong Kong and were processed through York

Internatmnal’s Denmark sub31d1ary
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D. Total Amount of Improper Consultancv Pavments

45. From September 2001 through 2006 York Internatlonal sub31d1ar1es made
a total of 854 1mproper consultancy payments on approx1mately 774 contracts The

improper consultancy payments totaled approxrmately $7,5 OO 801

V. | - York Internatlonal onlated the Antl-Brlberv Provisions of the FCPA when -
- Hs Subs1dlarv Pald Brlbes to UAE Government Officlals o

46. York Internatlonal vrolated Section 30A of the Exchange Act when o
employees of 1ts US sub31d1ary, YACR corruptly made payments through an 5
1ntermed1ary to forelgn ofﬁc1als of the Umted Arab Emirates for the purpose of obtalmng
or retar‘mng ,buslness._ : | | |

" VL York International Fails to Maintain Adéquate Internal Controls. '

47 Y_o_rk International failed to maintain a system of internal co_ntrols

B ‘ sufﬁcient tooenlsure' that the company’s transaCtlons were ekecuted in accordance with '

: management’s authorlzatron and to maintain: accountablhty for the company 'S, assets
48. : As ev1denced by (1) the krckback payments made under the Oll for Food

Program whlch v1olated UN rules and U S. and mtematlonal trade sanctlons (2) the

brlbe payments to government ofﬁc1als in connectlon with the Conference Palace Hotel e

' (3) the w1despread practlce of submlttmg and approvrng fake mvorces for so-called

[N
A

consultants” who d1d not perform bona ﬁde servrces and (4) the 1lhclt payments made ,
by various York Internatlonal sub51dlar1es York Internatronal lacked 1nternal controls
: sufﬁc1ent to detect or prevent a Vanety of 1lllcrt payment schemes by certam of its U S

'Mrddle Eastern European and As1an subs1d1ar1es
-_49. ; Whlle York Internatlonal had corporate pollc1es in place to address some

of _these issues, the __c_ompany delegated srgmﬁcant -res‘pOnsrblhtles to heads o.f geograph1c -
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regions, :such as the Vice-President in the Middle East_, for creating compliance controls
| and ensuring compliance with releVant laws, such as the FCPA Although York |
g ; | _’I'nternational knew-of endemic .corruption problems.in the Middle East’, in particular,j it
| 2 appeared to take b‘n.faith,- without adequate conﬁrming steps, t_hat the Vice Pre_s'_ident was
L ‘”'e')_rerci'_sijng'»_-hjs'duties 'tol_rnanage' cornpli-ance and control issues. -
| y 50 : 'F.urther'_,'York International knew, or had the :means to easily learn, that the
Mlddle 'l?lét’st and 'other-. regions did not follow COnsiStent -practices With-regard to' |
E ’perforrnmg due dlhgence in connectlon Wlth agents and consultants W1th respect to the
$0- called consultants who subm1tted fake invoices w1thout performmg bona ﬁde l '
: s’er'vices -no due diligence was done. Many of the-agents and cc")n'sultants had-no wntten'
X agreement with a York Internatlonal subsrdrary, and others srgned template agreements
R : that d1d not- spec1fy the consultancy serv1ces that they purportedly were prov1d1ng
: '5 l.;, Local ﬁnance personnel accepted these contracts as sufﬁc1ent to support

V- payment to the purported consultants The fake invoices from the purported consultants

- hkevmse d1d not adequately spemfy servrces These contracts and invoices were false

o York:lnternati_onal_’s-management had the ability to. reyiewor .c_ause internal auditto
revrew thesecontractﬁles ,and;_ had‘th-i:s-been; done; it would havebeen 1mmed1ately e
.- aPparent that the-*consultanéy arrangementswere a s.ham?.‘ It.'ls- clearthat l'ocal-ll‘nance'_' E
_ 'b'personnel did not prov1de an mdependent 1nterna1 control functlon hut rather acqulesced
 in quest1onable practrces and docurnentatron yvrthout cntrcal revrew ‘v -» |
i 52 , A 2002 mternal audlt of York Mlddle East hlghhghted problems w1th 1ts
mternal controls Spec1ﬁcally, the audrtor noted that the 1nterna1 controls need

_. improvement and expressed concerns with the ﬁnanc1al reportmg functlon -York’s 2004

17



self-assessment on fraud risks noted that many of York International’s “historical fraud
- .issues” had ‘occ_urred at “small ‘locations with limited segregation d.uties.” Despite
| -knoWl‘edgc of these risks, York Internatronal’s management did not ftake adequate steps to ‘
. -'Strengthen -its anti-corruption controls in problemvar_'e'as such as the Middle East, India,
?.’Nigeria and'_China. |
o 53-;.: * In sum, York'InternationaI’_s internal'controls failures: vare'evidenced by the
- followmg I) th_e extent and duration of the rtlicit :payments -made by York International
o f_'sub‘s_idiaﬁes,é)-the inVolYernent of multipte .subsidiarieS' and numerous_ managers and- '
:':d,_}-;éﬁipioyéés,s) thé.improper re_cordin'g of ,these-payments"in’ York,internatrOnal’s ‘hooks. |
| . -'a'n'd records 4) the failure .of York 'Internatio‘nal’.sr mahagement to.detect these
' ..rrregulantres and 5) York Internatlonal S fallure to 1mplement controls after recelvmg the
' _2002 mternal aud1t report and 2004 self assessment on ﬁaud risk that hlghhghted the
' iproblems. As a result, .York Internatlonal- falled to devrse and'mamtam an effective

system of mtemal controls to prevent or detect these vrolatrons of the F CPA as reqmred

“by Exchange Act Sectlon 13(b)2)(B).

o VII York Internatlonal Falls to Mamtam lts Books and Records |

o "5:4 York Internatlonal through 1ts subs1d1anes, made numerous 1111c1t

S .-"payments for the purpose of obtammg contracts in: the Mlddle East Europe Afrlca and R

o . -}As1a In the case of the 011 for Food Program klckbacks the company S books and

. records d1d not reflect that a portlon of the Agent s commrss1on fees constrtuted

relmbursement for klckbacks the Agent made on York FZE’s behalf Further from 2001 |
o .through 2006 York Intematronal subs1d1ar1es made numerous 1lhclt consultancy

' payments based on false invoices in an _effort to funn_e‘l m‘oney. to persons to secure_
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business. The true nature of _the-se payments was not disclosed in the cornpany’s books
- and records. Accordingly, York Internatlonal falled to- make and keep accurate books,
'~.records and accounts as requlred by Exchange Act Sectlon 13(b)(2)(A)

CLAIMS FOR RELIEF

FIRST CLAIM
Violations of sec't"i_(_‘)fxi'so;ﬁg of the EXéhange Act
A 55 Paragraphs l‘through 54 are 'fe-ailegéd and incorporated by reference. o
N 56: - As descnbed above York Internatlonal’s subs1d1ary corruptly offered -.
o | promrsed to pay, or authorlzed 1lhclt payments to a person whlle knowmg that all ora
B portlon of those payments would be offered glven or promlsed directly or indirectly, to
- forergn ofﬁ01als for the purposes of 1nﬂuenc1ng the1r acts or decrsrons in thelr official
» capaclty, 1nducmg them to do.or omlt_to,..do actlons in v1olat1ons of their lavyful duties,
. securrng an i'r_nproper advantage,-or,induc‘ingv such forei_gn'ofﬁvcials to use their inﬂue.ncfe' .-
Wlth a foreign: government or instrurnentality;thereof to :assis't York Intemational rn
- obtainingor retaining business. . | . | | |
_ .‘57 By reason of the foregomg, York Internat10na1 v1olated the antl-bnbery |

; ‘..prov1s1ons of the FCPA as. codlﬁed at Sectlon 3OA of the Exchange Act [ 15 US.C. -

o :.."§78dd 1.

SECOND CLAIM

[Vlolatlons of Sectlon 13(b)(2)(A) of the Exchange Act]

58. Paragraphs 1 through 57 are realleged and 1ncorporated by reference; o
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59. As describe_d above, York International, through its officers, agents and
subsidiaries, failed- to keep_ books, records, and accounts, Which, in reasonable detail, |
~ accurately and farrly reflected its transactlons and d1sposrt10ns of its assets.

60. . By reason of the foregomg, York Internatlonal Vrolated Sectlon
_ 13(b)(2)(A) of the Exchange Act [15 US.C.§ 78m(b)(2)(A)]

THIRD CLAIM

[V 1olat10ns of Sectmn 13(b)(2)(B) of the Exchange Act]
‘(-51 .l Paragraphs 1 through 60 are re-alleged and mcorporated by reference e o
o '162«. ' As descrlbed above w1th respect to 111101t payments made 1 in connectxon L
~ with the Conferen_ce Palace 3_-ProJec‘t and.'wr[h sales to Iraq!and in other 'countrres, _YoIk ' .' :
: Internaﬁ.onal" f_ailed to der/‘i_se and mamtarn a sy‘s'.t'em'of internal accounti'ngcont‘rlol“s_ :
. sufﬁcient to pronide'reasonable assurances that: ) payments were m’ade.i.n ac‘cordance '
wrth managenrentf_s gen_eral o'-'res.peciﬁc authorization; and (ii) payments v.\'lere-rec_ordedas_
..nece'ssary to rnainta-in accountablhty for ~its asset.s.i o | |

- 63. By reason of the foregomg, York Intematronal violated Sectron :.

: '13(b)(2)(B) of the Exchange Act [15 U. S C § 78m(b)(2)(B)] |
PRAYER FOR RELIEF -

WHEREFORE the Commrssmn respectfully requests that this Court enter a ﬁnal

' Judgment

A A. | Permanently restralmng and en301mng York Internat1onal from vrolatmg a -

Sectlons 30A 13(b)(2)(A) and 13(b)(2)(B) of the Exchange Act [15 U.S. C §§ 78dd— %

78m(b)(2)(A) and 78m(b)(2)(B)]

20



' B. Ordering York International to disgorge ill-gotten gains, with preju_dgn'lent

interest, Wrongﬁllly' obtained as a result of its illegal condu‘ct".

g C. - Ordering York Internatlonal to pay 01v11 penaltles pursuant to Sectlon

21(d)(3) of the Exchange Act[15U.S. C § 78u(d)(3)] ‘and

o D. Grantmg such further rehef as the Couz’t may deem Just and appropnate '

., .Date:d;__‘_sept_embcr; ._l , 2007

| Respectﬁlllybis_hb_r’_rﬁ'tted;

“Cheryl 1. S¢ boaé(Dc Bar No. y22175 )

Tracy L. Pfice

'N. Creola Han'y :

Attorneys for Plamtlff

"US. Secuntles and Exchange Commlssmn

100F Street NE -

Mail Stop 6030 SPI

Washington, DC 20549- 6030
(202) 551-4403, _(Scarboro)_
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