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UNITED STATES OF AMERICA
Before the
U.S. SECURITIES AND EXCHANGE COMMISSION

In the Matter of Visionary Trading, LLC, et al

Respondent Eugene Giaquinto
Administrative Proceeding File No. 3-15823

RESPONDENT REPLY BRIEF IN FURTHER SUPPORT OF MOTION
FOR EQUITABLE RELIEF AND ALTERNATIVE RELIEF UNDER RULE
60(b)

PRELIMINARY STATEMENT

Respondent respectfully submits this reply brief to address the Division of Enforcement’s
Opposition to my Motion seeking to vacate final order or for equitable relief under Rule 60(b).
The SEC’s response relies on outdated precedent and fails to contend with the seismic
constitutional implications of Jarkesy v. SEC, Axon Enterprise, Inc. v. FTC, Kokesh v. SEC, and
Liuv. SEC. Each of those cases reflects the evolution of due process and separation of powers
doctrine that undermine the legitimacy of the proceedings against me.

I do not seek to relitigate facts or unwind the entire case, but rather ask for narrow, equitable
relief: vacatur of the civil penalty imposed without a jury, reduction of the disgorgement period
in line with Kokesh, recognition of business expenses under Liu, and acknowledgment that the
forum in which I settled was constitutionally defective.

I. The Commission Misstates Its Own Jurisdiction Under Section 21(e)

The SEC argues that only federal district courts may entertain relief from the judgments under
Exchange Act Section 21(e). This is incorrect in the context of administrative orders, where the
Commission retains inherent authority to vacate or modify prior orders based on new law or
facts, as confirmed in Jones v. SEC, 298 F. App'x 78 (2d Cir. 2008) and In the Matter of Albert
Glen Baca, Exchange Act Release No. 68442 (Dec. 14, 2012).

Under its inherent authority to reconsider prior orders, the Commission has long held that it may

entertain such motions “in the interests of justice.” The argument that respondents must go to
federal court to seek such relief undermines the Commission’s own rule-based discretion under
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Rules of Practice 111, 154, and 161, which contemplate motions to reopen and modify. The
Commission has repeatedly granted such relief when fairness demands it—even post-settlement.

Nothing in the Exchange Act or the Commission's own precedent prevents it from addressing
constitutional concerns raised in settled matters—particularly where the legality of the forum
itself has been cast into doubt by the Supreme Court in Axon and the Fifth Circuit in Jarkesy.

The Commission’s reliance on S.E.C. v. Vindman, McCarthy, and Gerasimowicz relates to
enforcement of judgments—not the Commission’s inherent authority over its own administrative
orders. The 2018 district court judgments merely enforce the monetary components of the 2014
Order; they do not divest the Commission of jurisdiction over the origin of those sanctions—the
2014 OIP.

I1. The Motion Is Not Time-Barred

The Division cites SEC v. Mackle, No. 23-1118 (D.C. Cir. June 18, 2024), to suggest Jarkesy
does not apply retroactively. However, Mackle involved a fully adjudicated civil enforcement
action, and the D.C. Circuit emphasized procedural finality—not the unavailability of
jurisdictional review. It did not hold Jarkesy irrelevant to pending constitutional challenges
within the SEC or bar administrative reconsideration under changed legal standards.

In contrast, Respondent’s Motion does not seek to relitigate factual findings but rather asserts
that the entire administrative mechanism was unconstitutional, which, as the Supreme Court
made clear in Axon v. FTC, 598 U.S. 175 (2023), implicates a jurisdictional defect not waived by
time.

II1. RULE 60(b)(4): THE ORDER IS VOID DUE TO LACK OF
JURISDICTION AND DUE PROCESS VIOLATIONS

The SEC relies heavily on SEC v. Romeril, 15 F.4th 166 (2d Cir. 2021), and Cent. Vt. Pub. Serv.
Corp. v. Herbert, 341 F.3d 186 (2d Cir. 2003), for the proposition that consent to an order
waives any jurisdictional or due process challenge under Rule 60(b)(4). However, these cases
predate the Supreme Court’s ruling in Axon Enterprise, Inc. v. FTC, 598 U.S. 175 (2023), which
made clear that constitutional structural challenges to administrative forums are not waivable
simply by participation or consent.

In Axon, the Court confirmed that litigants may raise constitutional objections to administrative
enforcement even after the proceeding has concluded. Jarkesy v. SEC, 34 F.4th 446 (5th Cir.
2022), further held that adjudication by an SEC ALJ, without a jury, violates both Article III and
the Seventh Amendment. The judgment here is therefore void because it was issued by a tribunal
that lacked constitutional authority.
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In Northern Pipeline Constr. Co. v. Marathon Pipe Line Co., 458 U.S. 50, 87 (1982), the
Supreme Court held that Congress may not vest Article III judicial power in non-Article II1
tribunals lacking life tenure and salary protection, even for reasons of efficiency or with the
parties’ consent. That decision affirms the core structural requirement that adjudication of private
rights must occur before constitutionally appointed judges. Here, as in Northern Pipeline, the
tribunal that issued the final Order against Respondent lacked Article III independence and the
protections essential to impartial adjudication. The Order is therefore void, as it was rendered by
a tribunal constitutionally incapable of exercising the judicial power it purported to wield. This
structural defect cannot be cured by consent or waiver, as the Court made clear in Northern
Pipeline and reaffirmed in Axon and Jarkesy. Because the constitutional infirmity goes to the
heart of the tribunal’s jurisdiction, Rule 60(b)(4) relief is not only appropriate but required.

Consent cannot cure structural constitutional defects. The SEC’s claim that jurisdiction was
proper ignores the fact that no tribunal lacking Article III status and proper removal protections
can constitutionally impose a binding order.

IV. RULE 60(b)(6): EXTRAORDINARY CIRCUMSTANCES JUSTIFY
RELIEF

The SEC relies on several cases to argue that changes in law do not constitute “extraordinary
circumstances,” including:

e Tapper v. Hearn, 833 F.3d 166 (2d Cir. 2016)

e Agostini v. Felton, 521 U.S. 203 (1997)

o Travelers Indem. Co. v. Sarkisian, 794 F.2d 754 (2d Cir. 1986)
o Amerindo Inv. Advisors Inc., 2017 WL 3017504

e Mackle,2025 WL 671072

However, these cases involve routine changes in decisional law, not the invalidation of the
tribunal itself. None address the fundamental unfairness of settling under pressure from a forum
later held to violate the Constitution. Axon and Jarkesy do not merely “change” the law — they
expose that the SEC had no constitutional authority to adjudicate these matters.

As the Supreme Court made clear in Rufo v. Inmates of Suffolk County Jail, 502 U.S. 367 (1992),
a consent decree or settlement may be modified in light of significant legal changes that render
continued enforcement inequitable. Moreover, in Liljeberg v. Health Services Acquisition Corp.,
486 U.S. 847 (1988), the Court emphasized that Rule 60(b)(6) relief is appropriate to preserve
public confidence in the legal system where structural or process integrity is undermined. The
post-settlement rulings in Axon and Jarkesy expose precisely such structural deficiencies —
rendering continued enforcement of the OIP unjust and inappropriate.

Additionally, I argue that:

e Civil penalties were imposed without a jury, in violation of Jarkesy.
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o Disgorgement extended beyond the five-year statute of limitations, in violation of
Kokesh.
e No business expenses were deducted, in violation of Liu.

This convergence of unconstitutional forum, procedural coercion, and excessive financial penalty
constitutes precisely the kind of extraordinary circumstance Rule 60(b)(6) is designed to redress.

V. RULE 60(b)(2): NEWLY DISCOVERED EVIDENCE JUSTIFIES
PARTIAL RELIEF

The SEC argues there is no “newly discovered evidence,” citing SEC v. Mortenson and claiming
all materials were known at the time of settlement. This ignores:

o Respondents were not aware that they had a right to jury trial or to an Article III court.

e Respondents now provide business tax returns and financial records not reviewed or
analyzed by the Commission during settlement, which would reduce disgorgement under
Liu.

e Changes to SEC policy post-Liu now mandate deduction of legitimate expenses — which
was not Commission policy at the time of settlement.

This is not an attempt to “relitigate regret,” as the SEC frames it. It is a request to correct
financial remedies that would be unconstitutional or unlawful if imposed today under controlling
Supreme Court precedent.

VI. THE SETTLEMENT WAS NOT KNOWING OR VOLUNTARY IN THE
CONSTITUTIONAL SENSE

The SEC claims that, because I was represented by counsel and signed a settlement, I knowingly
waived my rights. But waiver of constitutional rights must be knowing, intelligent, and
voluntary.

[ argue:
“Had I known I had a constitutional right to a jury trial and an Article III court, I would not have
surrendered that right. I settled under pressure from a forum now ruled unconstitutional, and

under the weight of financial and reputational threats that lacked constitutional safeguards.”

Such pressure vitiates true consent. No case cited by the SEC involves post-Jarkesy retroactivity
or a scenario where the entire adjudicatory apparatus was later ruled unconstitutional.
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VII. Respondents Conduct Was Not Fraudulent, Nor Was Scienter
Established

The SEC references ill-gotten gains, yet the structure of Respondents business was entirely open
and supervised by a FINRA-member broker-dealer, which held the Respondent’s Series 7 license
and oversaw all compliance. Respondent did not act with scienter—no intent to deceive,
manipulate, or defraud was present.

Moreover:
e The alleged misconduct was form-over-substance: if Respondents had simply charged a
monthly desk fee instead of transaction-based commissions, the SEC would not have
pursued this case at all;

o This shows no underlying deceit, merely a regulatory technicality that has been grossly
over-penalized.

VIII. EQUITABLE RELIEF IS APPROPRIATE AND LIMITED

I do not seek to void the settlement entirely. I request that the Commission or the Court:

1. Vacate the civil penalty, which under Jarkesy could only be imposed by a jury.
2. Reduce disgorgement to five years, under Kokesh.
3. Deduct business expenses, under Liu.
4. Acknowledge that the structure and forum used to extract settlement were
unconstitutional and offer appropriate equitable modification of the final order.
CONCLUSION

At its core, this case is not about unsettled facts or opportunistic regret—it is about the
constitutional boundaries of power and the legitimacy of process. The Commission's opposition
attempts to reduce Respondent’s Motion to a mere post-settlement grievance, ignoring the fact
that recent Supreme Court and Circuit Court rulings have transformed the legal landscape
surrounding agency adjudications.

The Commission insists that finality must prevail. But finality cannot serve as a shield for
constitutional violations. Courts have long held that no judgment is immune from scrutiny where
the tribunal lacked jurisdiction or where structural safeguards were absent. Article III and the
Seventh Amendment are not formalities—they are structural guarantees designed to prevent
exactly the kind of unchecked agency power exercised here.

The SEC’s reliance on administrative finality, district court enforcement, and procedural consent
assumes legitimacy that no longer exists in light of Axon, Jarkesy, Liu, and Kokesh.
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Respondent’s Motion is not an attempt to reopen factual disputes; it is a jurisdictional and
structural challenge that goes to the heart of the Commission’s authority at the time the Order
was entered. These are questions the Constitution reserves for judicial—not administrative—
resolution.

Moreover, the equitable nature of this request cannot be overstated. The relief sought is neither
broad nor radical. Respondent merely asks that the Commission recognize and correct outcomes
that would be impermissible under binding precedent today. The requested remedies—removal
of a civil penalty not authorized absent a jury, recalibrated disgorgement consistent with statute
of limitations, deduction of legitimate expenses, and recognition of structural constitutional
flaws—are reasonable, limited, and entirely consistent with existing law and Commission
discretion.

Finally, the SEC warns that granting relief here would open the floodgates. But that fear is
misplaced. Relief under Rule 60(b) remains narrow, fact-dependent, and discretionary. Courts
and agencies are capable of drawing those lines. What they cannot do, however, is allow the
enforcement of penalties that are constitutionally unsound, merely to maintain the status quo.

The law has changed. The Constitution demands accountability, not inertia.

For these reasons, Respondent respectfully asks that the Commission vacate or modify the
relevant portions of the 2014 Order and provide the equitable relief warranted under Rule 60(b).

Dated: September 22, 2025 Respectively Submitted,

Eugene Giaguinto
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STATEMENT OF ELECTRONIC FILING AND CERTIFICATE OF SERVICE

I, Eugene Giaquinto, hereby certify that on this 22nd day of September, 2025, I caused a true and
correct copy of the foregoing reply brief In further support of motion to vacate final order or for
equitable relief and alternative relief under rule 60(b) with the commission through the Office of
the Secretary by the eFAP filing system, and further caused the same to be served on the
following persons in the manner indicated:

By Electronic Mail:

Office of the Secretary

Securities and Exchange Commission
100 F Street, N.E.

Washington, D.C. 20549
APfilings@sec.gov

By Electronic Mail:

Ben Kuruvilla
kuruvillabe@sec.gov

CERTIFICATE OF COMPLIANCE

Pursuant to the Commission’s Rule of Practice 151(e), I hereby certify that I have omitted
or redacted any sensitive personal information, as defined by Rule of Practice 151(e)(3), from
this filing.

Eugene Giaquinto
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