
 

UNITED STATES OF AMERICA 
SECURITIES AND EXCHANGE COMMISSION 

In the Matter of the Application of 

OpGen, Inc.  

For Review of Disciplinary Action Taken by 

Nasdaq 

Admin. Proc. File No. ______ 

 

APPLICATION FOR REVIEW  

 

Oral Argument Requested  

 

 

To: The Office of the Secretary  
 Securities and Exchange Commission  
 100 F Street, NE 
 Washington, D.C. 20549  
 
 
 
PLEASE TAKE NOTICE that OpGen, Inc. (“OpGen”) hereby applies for review, pursuant to 

15 U.S.C.S. § 78s(d), of the August 16, 2024 decision of The Nasdaq Stock Market LLC 

(“Nasdaq”) to delist OpGen, in violation of due process, the Exchange Act and its own Rules, as 

set forth below. The Form 25 for the delisting was issued on August 8, 2025.  
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Relevant Background 

On June 5, 2024, The Nasdaq Listing Qualifications Staff (the “Staff”) issued OpGen an 

“Additional Delisting Determination” under Nasdaq Rule 5810(d), citing OpGen’s noncompliance 

with the minimum equity requirements set forth in Nasdaq Listing Rule 5550(b)(1) (the “Equity 

Rule”). The notice further directed OpGen to “present its views with respect to this additional 

deficiency to the Panel in writing no later than June 12, 2024” and advised that “[i]n the event the 

Company does not address this additional issue, the Panel will only consider the record as 

presented at the hearing and will make its determination based upon that information.”  On June 

11, 2024, OpGen timely submitted to Nasdaq its “views with respect to” the “Additional 

Deficiency Determination,” which included its plan to diligently regain compliance with the 

Equity Rule. Having already paid the $20,000 hearing fee in connection with the “original 

deficiency,” see Rule 5810(d), OpGen reasonably anticipated the said hearing where it can “make 

such presentation as it deems appropriate, including the appearance by its officers, directors, 

accountants, counsel, investment bankers, or other persons.” See Rule 5815(a)(6).  That hearing 

never occurred.  

Instead, over the following weeks, Nasdaq requested specific supplemental information 

regarding OpGen’s compliance plan, which OpGen promptly and fully provided. Then, by email 

dated July 30, 2024, Nasdaq proposed “to meet” with OpGen on August 7, 2024 - only eight 

calendar days later - “to discuss its plan to regain equity compliance.”  OpGen immediately asked 

Nasdaq for a brief extension to adequately prepare for the abruptly-announced meeting. The 

extension was desperately needed not only because of the inadequate eight-day notice but because 

of the recent July 29, 2024 acquisition of a controlling interest in OpGen, which, together with the 

changes in management it caused, hindered OpGen’s ability to adequately prepare for the meeting. 
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Although Nasdaq was on notice of the acquisition no later than August 2, 2024 (when OpGen 

publicly filed its Form 8-K with the Commission describing the acquisition), it responded by email 

dated August 4, 2024 that it would only grant a one-day extension, or until August 8, 2024.  At the 

August 8, 2024 meeting, OpGen’s plan for regaining compliance with the Equity Rule was 

discussed by OpGen and Nasdaq, but Nasdaq was unconvinced, and, to OpGen’s great surprise, 

issued its decision to delist OpGen on August 16, 2024 without ever providing a proper hearing.   

Grounds for Review 

First, Nasdaq’s decision to extend the date of the meeting by just one day – despite being 

on notice of the recent acquisition and the fact that it was giving OpGen a mere nine days to prepare 

for the meeting – was a prejudicial abuse of its discretion to extend deadlines under such 

“extenuating circumstances.” See Nasdaq Rule 5840(e). Second, the Panel’s decision to delist 

OpGen on the basis of a mere “meeting” to “discuss the Company’s compliance plan,” without 

affording adequate notice of or opportunity for a proper hearing, violated OpGen’s due process 

rights as well as its right to “a fair procedure” in a delisting action as required under 15 U.S.C. § 

78f(b)(7). Nasdaq’s misconduct also violated 15 U.S.C. § 78s(g), which requires Nasdaq to comply 

with its own rules, including, as relevant here, Rule 5815(a)(4)’s requirement to provide “10 

calendar days” advance written notice for a delisting hearing, as well as “deadlines for Written 

Submissions.”  

In light of the foregoing, OpGen requests the Commission’s de novo review and reversal 

of Nasdaq’s unlawful decision to delist OpGen. OpGen further requests oral argument before the 

Commission because it believes oral argument will be of assistance to the Commission. 
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Dated: September 5, 2025 
Cedarhurst, NY 
 

Gulko Schwed LLP  
 
By: /s/ Samuel Kadosh 
Samuel Kadosh 
Asher Gulko 
525 Chestnut Street, Suite 209 
Cedarhurst, New York 11516  
212-500-1312 
skadosh@gulkoschwed.com 
asher@gulkoschwed.com 
 
Attorneys for OpGen, Inc. 
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In the Matter of the Application of 

OpGen, Inc. 

For Review of Disciplinary Action Taken by 

Nasdaq 

Admin. Proc. File No. ______ 

 

CERTIFICATE OF SERVICE  

 

Oral Argument Requested  

 
 
Samuel Kadosh, being of full age, hereby certifies:  
 
1. I am an attorney at Gulko Schwed LLP.  
 
2. On September 5, 2025 in accordance with SEC Rule of Practice 100(C) and Commission 
Release No. 88415, I caused electronic copies of OpGen’s Application for Review and Notice of 
Appearance to be filed via the SEC’s Electronic Filings in Administrative Proceedings (eFAP). 
Nasdaq, via its counsel, Gibson Dunn, has consented to accept service of the Application of 
Review via email at ATayrani@gibsondunn.com.  
 
The Office of the Secretary  
U.S. Securities and Exchange Commission  
100 F Street, NE Room 10915  
Washington, D.C. 20549  
apfilings@sec.gov  
administrativeproceedingsfax@sec.gov 
 
and 
 
The Nasdaq Stock Market LLC  
Office of General Counsel   
805 King Farm Boulevard   
Rockville, MD  20850 
 
3. I certify under penalty of perjury that the foregoing is true and correct. 
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Dated: September 5, 2025 
Cedarhurst, NY 
 

Gulko Schwed LLP  
 
 
By: /s/ _Samuel Kadosh______________ 
Samuel Kadosh 
Asher Gulko 
525 Chestnut Street, Suite 209  
Cedarhurst, New York 11516  
212-634-7927 
skadosh@gulkoschwed.com 
asher@gulkoschwed.com 
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