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CBOE BZX EXCHANGE, INC., CBOE EXCHANGE, INC., CBOE C2 EXCHANGE, 

INC., AND CBOE EDGX EXCHANGE, INC.’S RESPONSE TO OPRA’S SUR-REPLY 

REGARDING CBOE’S MERITS BRIEF 

 

Eighteen days after the close of the Commission-established briefing schedule,1 OPRA 

filed a “sur-reply” to Cboe’s timely reply brief.  The Commission should strike the sur-reply.  If 

it does not, Cboe requests leave to make two responsive points, as set forth below. 

1. OPRA’s sur-reply is procedurally improper.  The Commission’s scheduling order 

does not authorize sur-replies; in fact, it directed each party to file final reply briefs by October 

27, 2025.  OPRA identifies no legal authority for filing a sur-reply in defiance of the order.  

Commission regulations forbid “briefs in addition to those specified in the briefing schedule 

order,” absent leave of the Commission.2  That OPRA filed the sur-reply eighteen days after the 

conclusion of briefing only compounds the impropriety.  Scheduling orders are not optional, and 

OPRA’s disregard for the fair and orderly briefing process set by the scheduling order requires 

striking OPRA’s filing. 

 
1 Order Regarding Application for Review and Scheduling Briefs (July 23, 2025) (“Cboe and 

OPRA may file simultaneous reply briefs by October 27, 2025”).  Terms defined in Cboe’s prior 

briefs have the same meaning here. 
2 17 C.F.R. § 201.450. 
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2. If the Commission does not strike OPRA’s sur-reply, Cboe respectfully seeks the 

Commission’s leave to lodge the following two substantive responses to OPRA’s filing. 

First, OPRA argues that Cboe’s interpretation of “equally” “guards against” only 

“theoretical access” and that usage-based access is itself “theoretical access.”3  That is incorrect, 

twice over.  To start, Cboe has repeatedly explained that functional accessibility is the touchstone 

of the Equivalent Access Provision—meaning that “each type of data [OPRA consolidated and 

proprietary data]” must be “accessible to a user in a functionally comparable manner” on the 

same terminal or workstation.4  True, the Plan’s functional accessibility standard does rule out 

theoretical or incidental access, but it also does the work of requiring that the same data be 

accessible, in real-time, in a commercially reasonable manner, on the same device.   

Regardless, OPRA’s claim that its own usage-based subscription provides nothing more 

than theoretical access to market data is also wrong.  A market participant who pays for an 

OPRA usage-based subscription has real-time access to OPRA consolidated data at its 

fingertips.5  Commission precedent and OPRA’s own fee schedule confirm that usage-based 

 
3 Operating Committee’s Sur-Reply to Cboe’s Merits Br. Supporting Its Application for Review 

(“OPRA Sur-Reply”) 2-3.  
4 Cboe Reply 6; Cboe Br. 15-19. 
5 Even if a firm with a usage-based subscription did not query OPRA data, a variety of additional 

fees may apply, depending on how the firm distributes or uses the OPRA data.  For example, 

vendors pay a monthly “direct access fee” for “receiv[ing] OPRA data directly from OPRA’s 

processor.”  OPRA Fee Schedule.  Additionally, vendors who use options for so-called “non-

display use”—in other words, for anything more than just displaying the raw data, such as 

internal analyses or back-testing, will pay monthly non-display use fees.  Id.  All vendors 

distributing real-time OPRA data pay a monthly “redistribution fee.”  Id. 
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access is a commercially reasonable means of accessing real-time consolidated data.6  That is all 

that Plan requires.  OPRA conflates “use” with “access,” insisting that a firm with OPRA’s 

usage-based subscription that never runs a single query has made only “theoretical” “use” of 

OPRA consolidated data.7  But the Plan speaks to equal accessibility, not equal use. 

Second, responding to Cboe’s point that OPRA renders the Equivalent Access Provision 

a null set,8 OPRA speculates that some market participants might pay for both OPRA’s 

consolidated stream and a proprietary stream because “consolidation introduces latency” and 

because a proprietary feed may “contain information beyond what is available through the 

consolidated feed.”9  OPRA offers no evidence for either claim.  It does not attempt to explain 

what extra information Cboe’s proprietary stream contains, nor substantiate its latency theory.  

But the most important point is this:  Since Cboe One launched, market uptake has been virtually 

non-existent because reasonable actors—especially those serving cost-sensitive retail investors—

will not pay twice for the same market data.  Even if a handful of niche users might purchase 

both feeds, that does not justify writing such a requirement into the Plan for all market 

participants.

 
6 See, e.g., OPRA Fee Schedule (allowing usage-based subscriptions); 60 Fed. Reg. 27148, 

27148 (May 22, 1995) (determining that usage-based access is “designed to accommodate the 

information needs of individual investors,” “provide[s] individual investors cost-effective access 

to market data without requiring … expensive hardware[,]” and helps prevent “rel[iance] on stale 

market data.”). 
7 OPRA Sur-Reply 2. 
8 Cboe Reply 9 (explaining how OPRA’s interpretation renders the Equivalent Access Provision 

a nullity). 
9 OPRA Sur-Reply 2. 
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CERTIFICATE OF SERVICE 

I, Kelly P. Dunbar, certify that on this day of November 19, 2025, I caused a copy of the 

foregoing to be filed through the SEC’s eFAP system and served by electronic mail on: 

 

The Office of the Secretary 

Securities and Exchange Commission 

100 F Street, NE 

Room 10915 

Washington, DC 20549 

By eFAP: www.sec.gov/eFAP  

 

James P. Dombach 

Davis Wright Tremaine, LLP. 

Counsel for OPRA 

1301 L St. N.W. 

5th Floor 

Washington, DC 20001 

JamesDombach@dwt.com 

 

 

 

        /s/ Kelly P. Dunbar 

        Kelly P. Dunbar 

        Dated: November 19, 2025 
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CERTIFICATE OF COMPLIANCE 

I, Kelly P. Dunbar, certify that this Response to OPRA’s Sur-Reply Regarding Cboe’s 

Merits Brief, Administrative Proceeding No. 3-21779, complies with the length limitations set 

forth in Rule of Practice 450(c) and the Securities and Exchange Commission’s Order Regarding 

Application for Review and Scheduling Briefs dated July 23, 2025.  I have relied on the word 

count feature of Microsoft Office for Word 365 in verifying this brief contains 757 words, 

excluding the cover page, table of contents, and table of authorities.  

/s/ Kelly P. Dunbar 

        Kelly P. Dunbar  

        Dated: November 19, 2025 
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I, Kelly P. Dunbar, pursuant to 17 C.F.R. § 201.151(e)(3), certify that this Response to 

OPRA’s Sur-Reply Regarding Cboe’s Merits Brief, Administrative Proceeding No. 3-21779, 

does not contain sensitive personal information as defined in 17 C.F.R. § 201.151(e). 
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