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INTRODUCTION

This dispute turns on a simple question: is information “equally accessible” through a full
streaming subscription vs. usage-based queries? The answer is unquestionably no. Usage-based
access is not equally accessible to a continuous stream. Accordingly, OPRA’s interpretation of the
OPRA PIlan is correct and Choe’s alternative interpretation of the OPRA Plan is incorrect.

The Options Price Reporting Authority (“OPRA”) and its participant exchanges (the
“Participants™) oversee the provision of consolidated, real-time options market information to the
public under the operating agreement known as the OPRA national market system plan (the
“OPRA Plan”). OPRA offers two delivery modes: (1) a streaming, real-time feed and (2) a
usage-based, query service. The Equivalent Access provision of the OPRA Plan permits
Participants also to disseminate proprietary options market information, but only when such
proprietary information and the information disseminated by OPRA are “equally accessible” to the
recipients through the same terminal.t

Cboe’s focus is on its product that disseminates streaming options market information.
Choe contends that options market information is equally accessible through Choe’s streaming
subscription and OPRA’s usage-querying subscription. That reading strips the word *“equally” out
of the Plan. Although streaming subscriptions and usage-based subscriptions both provide access
to information, the access they provide is not equal. Cboe tacitly admits this: “the usage-based
subscription allow the user to query for the options data it needs; the full-streaming subscription
continuously transmits all OPRA consolidated market data to the user[.]”> Cboe’s misinterpretation
of the OPRA Plan would allow exchange proprietary streams to supplant OPRA’s streaming feed

while relegating OPRA to residual, on-demand lookups.

1 See OPRA Plan § 5.2(c)(iii).
2 Applicants’ Merits Brief in Support of its Application for Review (“Applicants’ Brief”), pp. 6-7.
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Unlike Cboe’s misinterpretation, OPRA’s interpretation gives effect to every word of the
Equivalent Access provision and accords with market-data practice: where a user receives a
streaming exchange proprietary product, OPRA’s consolidated options data must be equally
accessible, which, in this context, means streaming as well.

In addition, OPRA’s interpretation of the Equivalent Access provision serves the public
interest, the protection of investors, and the maintenance of fair and orderly markets. OPRA is an
essential component of a national market system as it provides timely, consolidated options data
that lets broker-dealers, investors, and market makers see the best available prices, set and monitor
orders, and achieve best execution. Historically, OPRA’s exclusivity provisions protected its
funding and broad availability, and a narrow interpretation of the Equivalent Access exception
allows limited use of unconsolidated data while preventing proprietary products from undermining
OPRA'’s continued operation.

BACKGROUND

OPRA is a registered securities information processor under Section 11A(b) of the
Securities Exchange Act. Its members are the registered national securities exchanges approved
by the Securities and Exchange Commission (the “Commission”) to list and trade exchange-traded
options. Pursuant to Section 11A(a)(3)(B), the Commission has authorized these exchanges to act
jointly as parties to the OPRA Plan, which governs how options market data is collected from the
participant exchanges, consolidated, and disseminated.

OPRA, like most market-data providers, offers two delivery modes: (1) a streaming,
real-time feed and (2) a usage-based, query service. Users choose based on cost and functionality:
streaming provides continuous updates for analytics and display; usage-based services provide

discrete, on-request responses at lower cost and bandwidth.
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Before 2001, OPRA exclusively provided options quotes and transactions; members could
not sell proprietary market-data products. In 2001, the Commission approved an OPRA Plan
amendment codifying exemptions previously granted to ISE and Choe and permitting a narrow
proprietary-dissemination allowance.®> As amended, the Equivalent Access provision in Section
5.2(c)(iii) of the OPRA Plan provides that:

(i) A Member may disseminate its Proprietary Information pursuant to subparagraph

(i1) of this paragraph (c) provided that:

(A)  such dissemination is limited to other Members and to persons who also
have equivalent access to consolidated Option Information disseminated
by OPRA for the same classes or series of options that are included in the
Proprietary Information. For purposes of this clause (A) . . . access to
consolidated Options Information and access to Proprietary Information

are deemed “equivalent” if both kinds of information are equally
accessible on the same terminal or work station . . . .4

After two decades of no dispute over the meaning of the Equivalent Access provision, Choe
suddenly advocated for a new interpretation of the Equivalent Access provision in OPRA Plan
8 5.2(c)(ii1). The other Participants disagreed. The dispute concerned whether a member could
disseminate streaming proprietary information to a person who subscribed to only usage-based
information from OPRA. Almost all Participants concluded that a recipient of a streaming exchange
proprietary feed must also maintain a streaming OPRA subscription; Cboe maintained the opposite
viewpoint. After months of deliberation, OPRA retained independent counsel, James P. Dombach
of Davis Wright Tremaine LLP, whose analysis concluded that Equivalent Access requires a
streaming OPRA feed when a user takes a streaming exchange proprietary product.> On September

6, 2023, the OPRA Management Committee, by majority vote, jointly determined to adopt

3 See Securities Exchange Act Release No. 44580 (July 20, 2001), 66 FR. 39218 (July 27, 2001) (SR-OPRA-2001-
02).

4 See OPRA Plan, Section 5.2(c)(iii).

> See Memorandum from James P. Dombach, Davis Wright Tremaine LLP, to OPRA (June 9, 2023) regarding the
Interpretation of Equivalent Access Provision in OPRA Plan (“Dombach Memo”).
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counsel’s interpretation (the “Interpretation”). Cboe voted against adoption and then filed its
petition.
ARGUMENT

OPRA’s interpretation is correct and fully in accordance with the OPRA Plan. Unlike
Cboe’s alternative interpretation, OPRA’s interpretation gives operative effect to every word in
8 5.2(c)(iii)’s definition and comports with the plain-meaning methodology Cboe itself repeatedly
invokes. The key phrase at issue is “equally accessible.” Choe’s interpretation focuses solely on
the word “accessible,” and disregards the word “equally.” Standard canons of interpretation forbid
reading “equally” out of the provision. Furthermore, to the extent the Equivalent Access provision
is deemed ambiguous (which OPRA does not believe it is) any such ambiguity must be resolved
in favor of the narrower interpretation because the provision is an exception to the rule.

OPRA’s interpretation of the Equivalent Access provision also serves the public interest,
the protection of investors, and the maintenance of fair and orderly markets. Cboe’s interpretation,
by contrast would undermine the public interest by upending OPRA’s funding mechanism. Choe’s
interpretation would allow it to have undue market power by allowing it to sell its streaming data
feed without a market data user having to obtain a comparative product through OPRA. This
approach is contrary to the public interest and undermines fair and efficient markets—it only works
to line the coffers of Cboe.

Cboe’s submissions candidly acknowledge that its interpretation would allow subscribers
to avoid purchasing the OPRA streaming feed and instead rely on a Cboe streaming proprietary
product, diverting revenue used to support the public consolidated stream to a single exchange.
The consolidated public data stream provides a reliable, neutral, comprehensive view of the
market. A reading of the Equivalent Access provision that enables displacement of OPRA’s stream

with single-exchange feeds undermines fair and efficient markets and serves only private interests.
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l. OPRA’S INTERPRETATION IS CORRECT AND CBOE’S
MISINTERPRETATION DISREGARDS THE KEY TERM IN THE PLAN
LANGUAGE

The Equivalent Access provision of the OPRA Plan provides that a member may
disseminate its proprietary information to persons if that proprietary information and the options
information disseminated by OPRA are “equally accessible” on the same terminal or work station.®
In Applicants’ Brief, Cbhoe’s arguments focus on the word “accessible” and disregard the word
“equally.” In each of the following quotes from Applicants’ Brief, the word “equally” or “equal”
is conspicuously absent:

e “The Plan Permits Dissemination Of Proprietary Data Where Market Participants
Have Access to OPRA Consolidated Data”’

e “To receive a proprietary data product, a market participant must have ‘access’ to
the same type of consolidated data from OPRA on the same terminal or
workstation”®

e “a market participant may receive a proprietary data product when it also has
‘access’ to comparable consolidated options data”®

e “Asexplained above, the Plan defines when access is ‘equivalent’: when both types
of data are “accessible on the same terminal or work station.”1°

The last of these examples is the most egregious, as Cbhoe actually cuts the word “equally” from
the head of their putative quote of the relevant Plan provision. The Equivalent Access provision of
the Plan actually defines when access is “equivalent” as when both types of data are “equally
accessible on the same terminal or work station” (emphasis added to show word omitted by

Choe).!!

6 See OPRA Plan, Section 5.2(c)(iii).
" Applicants’ Brief, p. 15.

81d.

%1d. p. 16.

10|d. p. 24..

11 OPRA Plan, Section 5.2(c)(iii).
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Because Cboe disregards the word “equally,” it misinterprets the OPRA Plan. The
interpretation of the phase “equivalent access” should not be read as to make *“equivalent”
meaningless.?

Cboe focuses solely on the word “accessible,” but there is no dispute between the parties
regarding the meaning of the word “accessible.”*® It should be read in its ordinary sense—
“freedom or ability to obtain or make use of something.”** A subscriber has two means to “access”
OPRA Plan’s market data, either via the streaming, real-time data feed or through usage-based
access. Had the OPRA Plan only required that a subscriber have access to either of the two modes
of transmission, then the OPRA Plan could have simply used the term *“accessible” rather than
“equally accessible.” And, in fact, the term *“access”, without an “equal” modifier, is separately
used throughout the OPRA Plan to more generically refer to someone who is receiving data from
OPRA or a vendor, irrespective of the specific mode of access provided.’® Rules of statutory
construction weigh in favor of supporting an interpretation that gives “equally access” a different
meaning than “accessible.” OPRA’s interpretation does so; Choe’s does not.

Cboe never even attempts to define the operative word “equally,” instead just ignoring it.

But equal means “of the same measure, quantity, amount, or number as another’ or “like in quality,

12 See, e.g., U.S. ex rel. Schweizer v. Oce N.V., 67 F.3d 1228 (D.C. Cir. 2012) (stating it is a “longstanding canon of
statutory construction that terms in a statute should not be construed so as to render any provision of that statute
meaningless or superfluous.”).

13 Choe’s critique of OPRA’s “term-of-art” analysis misses the point. The analysis is not offered to displace ordinary
meaning; it is to show why, in market-data settings, the word access is evaluated by operational capability, i.e., what
the user can actually do with the data, rather than by a bare, theoretical possibility of retrieval. Cboe’s approach treats
access as satisfied if a quote can be obtained at all, even though a streaming feed and a usage-based service provide
fundamentally different features. OPRA’s use-case framing reflects how “access” is used in the industry: it turns on
the ability to make use of the data. Far from rejecting dictionary definitions, OPRA’s reading aligns with one of the
very definitions Choe cites—"ability to make use of something”—and simply insists that the Commission measure
“equally accessible” against that functional yardstick. If access is the ability to make use, then equivalence requires
equal capability to use the data.

14 Applicants’ Brief, pp. 16-17.

15 See, e.g., OPRA Plan, Section 5.4(d)(i) (“OPRA may impose information fees and/or facilities charges upon all
persons who have access to Options Information . . . .”)
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nature, or status. ” By that standard, Cboe’s own descriptions confirm that a streaming subscription
and a usage-based subscription do not provide equal access.

A full-streaming subscription continuously transmits the complete consolidated options
stream into client systems. A usage-based service delivers discrete responses only upon request,

without placing the full stream into client systems. The two are not equally available in persistence

or systems integration, as reflected in the chart below:

Feature Streaming OPRA Usage-Based OPRA

Delivery Continuous, full On-request responses to
consolidated stream queries

Availability Always resident in client Available only after user
systems action; no resident stream

Analytics Event-driven, Point-in-time lookups
cross-complex processing

Bandwidth Higher, persistent Lower, intermittent

Cboe acknowledges that streaming and usage-based queries are not equal:
e “But the usage-based subscription allows the user to query for the options data it
needs; the full-streaming subscription continuously transmits all OPRA consolidated

market data to the user, regardless of whether the user needs that particular data.”!®

e “The full-streaming subscription not only demands more bandwidth, but it is also
typically more expensive.”’

The streaming subscription is more expensive precisely because the access it provides is not equal
to the access provided by the usage-based subscription. If the two subscription services provided
equal access, logic and basic economics dictate that they would cost the same amount. The OPRA
Plan fee schedules highlights the distinction. The query-based system is just $0.0075 per “quote
packet” or $0.03 per “options chain”. On the other hand, the full streaming service could incur (1)

Redistributor Fees of up to $1,500; (i1) Device-based fees for both Professional and Non-

16 1d. pp. 6-7.
1d p.17.
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Professional Users of up to $31.50 per user; (iii) Access fees of up to $1,000 per month; and (iv)
Non-Display Use Fees of $2,000 per firm/platform.

With respect to a display on an individual’s work station, a streaming feed carries vastly
different operational capabilities than a query-based system. A streaming feed is always present
and continuously updates without any affirmative action by the user; a user can monitor quotations
and last sale information in real-time and see updates as they occur in the market.® In other words,
the market data is pushed to the user. In contrast, a query-based system requires a user to
affirmatively pull the data. The user does not continuously see updates to quotations and last sale
information; they would only know about updates if the user requested a refresh of the market
data. From the user’s perspective, these two types of products are clearly not equal.

Cboe’s own analogies (a law library and Disney programs) underscore why its
interpretation of the OPRA Plan disregards the word “equally.” A student who must physically
visit a law library to check out a volume does not have egual access to materials as a student who
can retrieve the same sources instantly through the library’s online portal; both can “obtain” the
content, but the two students do not have the same ability to utilize the library’s resources. The
same is true with respect to Cboe’s Disney example: someone limited to Disney cable, which offers
only whatever happens to be airing at a given moment, does not have equal access to content as a
Disney streaming subscriber, who can choose any Disney title at any time. These examples
highlight the distinction at issue here: a streaming feed confers continuous, resident capability to
use the whole data set (in real time or saved for later), while a usage-based service parcels out
items only when specifically requested. Treating those very different modes as “equally

accessible” disregards the Plan’s command that operational capability of the products be equal.

18 The streamlining feed also allows users to save a complete time and sales price history. The query-based system
does not provide similar functionality.
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If a streaming feed and a query-based system were truly equal, Cboe could simply offer its
proprietary product on the same usage-based terms that OPRA provides and achieve its stated goal
pursuant to OPRA’s interpretation of the Plan. It is not doing so. Instead, Cboe seeks permission
to deliver a more sophisticated, higher-cost streaming product while deeming a lower-cost, usage-
based OPRA entitlement “equivalent.” That asymmetry is the point: Cboe wants the commercial
upside of a premium streaming service while relying on a minimal OPRA query entitlement to
satisfy the Plan requirements. If these modes were genuinely equally accessible, there would be
no need for this petition at all.

Finally, Cboe has previously suggested that ambiguity flowing from the 2001 approval
order and OPRA Plan’s text requires the filing of a plan amendment to impose a condition that all
persons who use exchange proprietary data products must also take streaming real-time data from
OPRA. However, where an exception is ambiguous, the exception should be narrowly construed
to preserve the original intent of the broader rule.® In this case, the original rule was the prohibition
of any sale of a proprietary data product, and the exception expressed those circumstances where
proprietary data product could be sold alongside OPRA Plan data. As a result, any ambiguity
(OPRA does not agree with Cboe that the Equivalent Access provision is ambiguous) must be
resolved in limiting the circumstances where proprietary data product could be sold rather than

broadening the scope.?°

19 See, e.g., Maracich v. Spears, 570 U.S. 48 (2013) (“An exception to a ‘general statement of policy” is ‘usually read
... narrowly in order to preserve the primary operation of the provision.””); C.1.R. v. Clark, 489 U.S. 726 (1989) (“In
construing provisions such as 8 356, in which a general statement of policy is qualified by an exception, we usually
read the exception narrowly in order to preserve the primary operation of the provision.”).

20 Choe has pointed to prior statements by other OPRA Members as part of Rule 19b-4 filings. These statements made
eight years after the original adoption of the language are not probative of the original meaning of the OPRA Plan
language.
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1. OPRA’S INTERPRETATION SERVES THE PUBLIC INTEREST,
WHEREAS CBOE’S INTERPRETATION DOES NOT

Cboe’s interpretation would allow a market data user to pay Choe the higher fee for its
streaming, real-time data feed while paying a much lower fee to OPRA for the query-based system.
Given Cboe’s unique position in the options space as the monopoly vendor of widely traded
options such as VIX, SPX and XSP, such an interpretation would upend OPRA’s funding
mechanism, harm the public interest, and only serve Choe’s private financial interests.

A. OPRA’s Interpretation Advances the Public Interest in the Provision
of Consolidated, Real-Time Options Market Information to the Public

While previous submissions from Cboe quoted Section 11A of the Exchange Act, it no
longer does so. Just like it did in prior submissions, Cboe is ignoring the importance of the OPRA
Plan and other national market system plans in satisfying the requirements of Section 11A.
Importantly, Section 11A(a)(3) authorized the Commission, by rule or order, to authorize or require
SROs to act jointly with respect to matters as to which they share authority in planning, developing,
operating, or regulating a national market system. In other words, OPRA is an important and
necessary component for ensuring that the goals of a national market system are met, including
the availability to brokers, dealers, and investors of information with respect to quotations for and
transaction in securities.

Section 11A, on the other hand, does not suggest that the Commission has the authority to
authorize Choe’s private interests to override the proper functioning of the consolidated market
data streams. OPRA’s role ensures broad, neutral dissemination of consolidated options data. In
the options market, where some high-volume products are exchange-exclusive, allowing
full-streaming proprietary products without streaming OPRA parity would predictably steer
revenue and reliance toward single-exchange feeds and away from OPRA.

The importance of OPRA cannot be overstated. In the Commission’s own words:

10
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Consolidated data, when it is disseminated in a timely manner, enable broker-

dealers and investors to know the best price that is currently available for a

particular product. It assists customers in setting the terms of their orders and in

monitoring how well their brokers execute their orders. Consolidated data also

assist investors' brokers to obtain, as well as exchange market makers and

specialists to provide, the best execution possible for an order.?

Historically, the Commission and the Participants have ensured the protection of OPRA
and its funding and its widespread availability by means of an exclusivity clause, which generally
required the Participants to use the OPRA System as the exclusive means for the dissemination of
options sale reports and quotation information.?? In 2001, the Commission and OPRA allowed a
relaxing of the exclusivity clause through the adoption of the Equivalent Access provision, but in
doing so, emphasized the limited nature of the exception, stating that the exception contained
“adequate safeguards to ensure that the use of unconsolidated market information is appropriate
limited.”?® OPRA’s interpretation of the Equivalent Access provision continues the Commission’s
goal that unconsolidated market information is appropriate limited, ensuring that OPRA’s funding
and widespread availability is not undermined by proprietary data products that have the ability to
pull funding away from OPRA. On the other hand, Cboe’s interpretation would allow a firm to

purchase the Cboe One Options feed without actually accessing, or paying for, OPRA quotes.

B. Cboe’s Self-Serving Interpretation Advances its Own Financial
Interests in the Options Space

Unlike in the equities space where most (if not all) listed equities trade on all exchanges,
in the options space, some of the most widely-traded options trade exclusively on Cboe—in
particular, VIX, SPX, and XSP. If Choe was actually concerned with easing burdens on

competition, it would support the trading of such proprietary products on all options exchanges.

21 See Securities Exchange Act Release No. 34-43621 (Nov. 27, 2000).
22 See Securities Exchange Act Release No. 34-44580 (Jul. 20, 2001).
2 Seeid.

11
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But of course, it does not. Because Choe already has guaranteed 100% market share of the trading
in these high-volume options, if it were permitted to sell its streaming feed to clients who no longer
had a corresponding requirement to obtain the streaming OPRA feed, Cboe would likely attain a
similarly dominant portion of the real-time market data sales related to the same high-volume
options. In other words, OPRA’s current funding model would be significantly affected, disrupting
its operation and future development. OPRA’s decades-old prohibition on the sale of proprietary
data products appears to acknowledge this concern, and, correspondingly, the lifting of that
restriction via Equivalent Access provision was appropriately narrow.

To be clear, if Cboe wants to ensure the widespread availability of its Cboe One Options
Feed, it is fully capable of doing so. Specifically, OPRA’s interpretation does not prevent Choe
from disseminating its proprietary data feed. At the heart of Cboe’s concerns is not market data
recipients receiving its data feed, but instead concerns that market data users are not going to pay
for both Choe’s data feed and the OPRA Plan’s data feed. In other words, Cboe is concerned that
market data users will not pay the price that Cboe wants to charge for its data feed if they are
already receiving the consolidated market data stream. In providing the Cboe One Options Feed,
Cboe charges (i) Distributor Fees of potential $15,000 per month; (ii) User Fees for both
Professional and Non-Professional Users of up to $30.50 per user; (iii) Enterprise Fees up to
$750,000 monthly fees; and (iv) a Data Consolidation Fee of $500 per month. Collection of these
fees is Cboe’s primary concern and its impetus for filing its petition.

I1l. TO THE EXTENT THE SEC BELIEVES THAT CBOE’S POLICY-BASED

ARGUMENTS WARRANT FURTHER CONSIDERATION, AN

ADMINISTRATIVE PROCEEDING IS NOT THE APPROPRIATE
PROCESS TO DO SO

Prior to amendments in 2001, OPRA was the exclusive provider of information regarding

options quotes and transactions; OPRA members could not sell proprietary market data products.

12
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In 2001, the SEC approved amendments to the OPRA Plan that lifted that complete prohibition,
and which were designed to codify prior exemptions provided to ISE and CBOE in 2000.2* The
approval order is terse in its description of the new language—it does not discuss if or how OPRA’s
funding would be affected by the new language. That lack of detail is telling—nhad the approval
order been designed to upend OPRA’s funding mechanism, it would have (and should have)
explained in detail why such an approach was consistent with Section 11A of the Exchange Act.
Commission action in an administrative proceeding only further exacerbates the problem
that Cboe’s interpretation has never been publicly noticed. Any final decision will not be subject
to notice and comment or industry input, and presumably, Cboe will not be required to provide an
explanation as to why its financial motivations outweigh the potential harm flowing from the
disruption to OPRA’s funding. If Cboe desires such a drastic change to OPRA’s and the industry’s
operation, it should go through the proper venues: (1) obtain full OPRA approval of its proposed
amendment to the OPRA Plan text (which would then be subject to notice and comment), or (2)
file a petition for rulemaking with the Commission (which would then be subject to notice and
comment if acted upon).?® However, Cboe has not pursued these available, legal alternatives.
Instead, via an administrative proceeding, Cboe made an end-run around subjecting its proposal to
appropriate notice and comment. That alone is sufficient for the Commission to reject Cbhoe’s

request for relief.

24 Securities Exchange Act Release No. 44580 (July 20, 2001), 66 FR 39218 (July 27, 2001) (SR-OPRA-2001-02)
(Order Granting Partial Approval to the Portion of an Amendment to OPRA Plan To Permit Exchanges To Disseminate
Unconsolidated Market Information to Certain of Their Members Under Certain Circumstances).

%5 The Commission is now considering other fundamental changes to market structure such as the repeal of trade-
through prohibitions. It is critical that changes to the dissemination of consolidated data be considered under the same
notice and comment rubric as these other changes to enable the Commission and the public to carefully examine the
possible interactions among them.

13
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In NASD,? the Commission declined to exercise jurisdiction on the grounds that the issues
raised required more “wide-based participation” than those afforded in a Rule 608(d) appeal.
Clearly, where Cboe is requesting that the Commission put its private financial interests ahead of
those of the market, and upend the proper funding of the OPRA Plan, more widespread input is an
absolute necessity before further action is taken. The two alternative approaches that OPRA
outlines above would ensure the appropriate wide-based participation called for in NASD—the
instant Rule 608(d) proceeding does not.

If Cboe is unable to obtain approval as part of a Plan amendment process, OPRA believes
that the Choe should file a rulemaking petition with the Commission, which would be subject to
public notice and comment if acted upon. By soliciting public comment, investors and other
market participants can have an opportunity to express their views. Such a procedure is consistent
with the public interest, the protection of investors, and the maintenance of fair and orderly
markets.?” This is the same process the Commission adhered to when approving the current
version of the Equivalent Access Provision in 2003, and it is the same fair and effective process
that the Commission should follow now.

CONCLUSION

For the reasons stated above, the Commission should deny Cboe’s petition.

2 Nat’l Ass’n of Secs. Dealers, Exchange Act Release No. 48573, 2003 WL 22250397, at *3 (Sept. 30, 2003).
" See 17 C.F.R. § 242.608(d)(3).
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