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UNITED STATES OF AMERICA
before the
SECURITIES AND EXCHANGE COMMISSION

In the Matter of

CBOE BZX EXCHANGE, INC., CBOE Admin. Proc. File No. 3-21779
EXCHANGE,
INC., CBOE C2 EXCHANGE, INC., and CBOE
EDGX
EXCHANGE, INC.

CBOE BZX EXCHANGE, INC., CBOE EXCHANGE, INC., CBOE C2 EXCHANGE,
INC., AND CBOE EDGX EXCHANGE, INC.”S MERITS BRIEF IN SUPPORT OF ITS
APPLICATION FOR REVIEW
INTRODUCTION

Commission leadership has recently emphasized that “innovation and entrepreneurialism
are the engines of the American economy,” explaining that the Commission will “encourage our
nation’s builders rather than constrain them with red tape and one-size-fits-all rules.”! This
appeal presents the Commission with a concrete opportunity to make good on that promise by
rejecting an unsupported national market system plan interpretation that needlessly throttles
competition and wrongly denies investors an innovative and cost effective market data product.

Cboe, like many of its peers, offers proprietary market data products that further the
regulatory goals of the national market system. These products are undeniably pro-competitive
and pro-investor, and they thus help maintain investor protections. In 2023, Cboe developed and

launched an innovative new product, Cboe One Options Feed, to serve market demand for a

high-quality, more cost-effective alternative to existing market data offerings. Despite

! Paul S. Atkins, American Leadership in the Digital Finance Revolution (July 31, 2025),
https://tinyurl.com/mr3ywhv9.
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substantial market demand for products like Cboe One, including from retail-focused broker
dealers, Choe One has been effectively left for dead. That is not because of high costs of Choe
One or the absence of market demand, the ordinary drivers of the commercial success or failure
for new products and services. Instead, Cboe One’s rollout has been thwarted because the
Management Committee of the Options Price Reporting Authority (“OPRA”) has wrongly
interpreted the OPRA national market system plan (“Plan”) to bar market participants from
purchasing Cbhoe One unless they also purchase OPRA’s expensive and bandwidth-intensive
full-stream market data product—even when they do not need or want that data and would prefer
OPRA’s more cost-effective, usage-based data product instead. This is precisely the type of
unreasonable overregulation this Commission has committed to remedy.

For nearly 30 years, OPRA has allowed market participants access to consolidated
options data in one of two ways: first, through a usage-based, per-query subscription that
enables access to select, real-time data (“usage-based subscription”) or, second, through a
subscription to a real-time, full stream of options data (“full-streaming subscription”). OPRA
now interprets the Plan to bar OPRA members, including Cboe, from offering streaming
proprietary data products such as Cboe One unless market participants also purchase OPRA’s
full-streaming subscription—a product many market participants may not want or need and that
may be cost or technologically prohibitive. Access to OPRA consolidated options data through a
more cost-effective usage-based subscription, according to OPRA, is insufficient.

Reading a national market system plan to compel market participants to purchase a more
expensive product that they may not want before they can purchase a cost-effective product that
they do would be a surprising way to interpret a plan in any context. And, fortunately, the Plan

here does not command such counterintuitive results. OPRA’s competition-restricting
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interpretation contradicts the Plan’s text, needlessly denies market participants and investors the
benefits of cost-effective market data products, and is a textbook example of regulatory red-tape
this Commission has promised to cut. To remedy OPRA’s overreach, Choe filed this appeal in
2023 under SEC Rule 608(d), which directs the Commission to set aside actions in connection
with a national market system plan that (1) do not comply with the Plan itself or (2) are
inconsistent with the public interest, the protection of investors, and the maintenance of fair and
orderly markets. OPRA’s Plan interpretation fails both prongs.

First, OPRA’s interpretation disregards the Plan’s text. Under the Plan’s so-called
“Equivalent Access Provision,” an OPRA member such as Cboe “may disseminate” proprietary
market data to market participants who, among other things, have “equivalent access” to
consolidated market data “disseminated by OPRA.”? The Plan, moreover, defines precisely what
it means by “equivalent access”: access is “deemed ‘equivalent’” if, from the perspective of the
market participant, both proprietary data and consolidated data “are equally accessible on the
same terminal or workstation.”® Under a straightforward reading of the Plan, then, an OPRA
member may offer a proprietary data product so long as the receiving market participant also has
access to OPRA consolidated data on the same software platform or computer, whether that
access is achieved through OPRA’s usage-based or full-streaming subscription. OPRA insists
otherwise by improperly substituting an OPRA invented “specialized” interpretation of the

Equivalent Access Provision that has no foothold in the Plan’s text.

2 Plan 8 5.2(c)(iii). The Plan, or Limited Liability Company Agreement of Options Price
Reporting Authority, LLC, is contained in Cboe’s Supplemental Record (“Choe Supp. Rec.”) at
Item No. 10.

3 Id.
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Second, OPRA’s interpretation is not only wrong under the plain language of the
Equivalent Access Provision, but also contrary to the public interest—and in a way that
contradicts the Commission’s efforts to facilitate “efficient, effective, and well-designed
regulation.”® OPRA’s reading undermines market competition between market data providers
because it restricts access to proprietary products and discourages exchanges like Cboe from
developing them. It harms consumers of market data because it unnecessarily inflates prices and
restricts data accessibility, forcing some market participants to purchase OPRA products they do
not need or cannot afford in order to access certain proprietary products. And it is unnecessary
to protect OPRA’s funding mechanism. These real-world consequences are already harming
retail investors, who increasingly look for access to cost-effective options market data. A
correct, text-based interpretation of the Plan would remove these unnecessary restrictions on
access to innovative data products, empower investors to select data products that best fit their
needs, and drive innovation by promoting competition between market data providers.

The Commission should set aside OPRA’s Plan interpretation.

BACKGROUND

l. OPRA’S CONSOLIDATED OPTIONS DATA OFFERINGS

OPRA is a securities information processor that consolidates and disseminates options
trading data.> The Commission approved OPRA as a national market system plan in 1981.°

OPRA’s membership consists of participant exchanges approved by the Commission to offer

4 Opening Statement of Paul Atkins, Nomination Hearing Before the Senate Banking
Committee (“Atkins Opening Statement”) at 1-3, 119th Cong. (2025),
https://tinyurl.com/ycxrybkn.

° 15 U.S.C. 8 78c(a)(22)(A); id. 8 78k-1(b).
6 See Securities Exchange Act Release No. 17638 (Mar. 18, 1981).
4

OS Received 08/22/2025



options trading. Cboe Global Markets, Inc. operates four exchanges—Cboe BZX Exchange,
Inc., Cboe Exchange, Inc., Cboe C2 Exchange, Inc., and Cboe EDGX Exchange, Inc.
(collectively, “Cboe”)—that are among OPRA’s members. The Commission authorizes OPRA’s
member exchanges to act jointly as parties to a national market system plan—or “Plan.””’
Overseen by the Commission, the Plan governs how consolidated options market data from
member exchanges is collected, consolidated, and disseminated.® The Plan is part and parcel of
the national market system, through which Congress has tasked the Commission with ensuring
“[t]he widespread availability of timely [national market system] information” that is “critical to
the ability of market participants to participate effectively in the U.S. securities markets.”

OPRA requires each member exchange to submit its respective market’s data and
quotation information to OPRA for collection and processing; the Plan governs how consolidated
options data flows through the market from that point.X° Market data may be provided to
OPRA’s members, “vendors,” “subscribers,” and “other approved persons.”*!

“Vendors” are parties engaged in the business of distributing OPRA’s data externally, to
third parties.'? To provide options data externally—whether through an application, a website,

or otherwise, a party must enter into a vendor agreement with OPRA.®* Vendors may furnish

7 See 15 U.S.C. § 78k-1(a)(3)(B).

8 E.g., 17 C.F.R. § 242.608(d).

o 86 Fed. Reg. 18596, 18598 (Apr. 9, 2021).
10 Plan § 5.2(a).

1 Id. § 5.2(c)(i).

12 Id. at 3.

13 OPRA, Welcome to OPRA, https://tinyurl.com/5djded8d (explaining how to become a
Vendor).
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OPRA data only to other vendors, through agreements with subscribers, or to parties otherwise
authorized by OPRA to receive the data (i.e., print news publishers).**

“Subscribers” use OPRA consolidated data solely internally, for their own use. To
become a subscriber, a party must enter into a subscriber agreement either with OPRA directly or
with a vendor.'® Subscribers may be “professional” or “non-professional.” A non-professional
subscriber is typically an individual retail investor, who uses OPRA data solely for “personal
non-business use” and is not a broker-dealer or investment advisor.'® A professional subscriber
includes anyone other than a nonprofessional subscriber, and thus includes broker-dealers and
others who use consolidated options data for business purposes.

The Plan permits OPRA to charge fees for access to consolidated options data.!” And the
most cost-effective way to access consolidated OPRA data is typically through a usage-based
subscription. Recall that OPRA offers access to consolidated options data in one of two ways:
through a full-streaming subscription or through a usage-based subscription that charges a user
based on its number of queries.® Both offerings provide the user with the same real-time
consolidated data. But the usage-based subscription allows the user to query for the options data

it needs; the full-streaming subscription continuously transmits all OPRA consolidated market

14 OPRA, Vendor Agreement, https://tinyurl.com/2uauckak.

15 OPRA, Electronic Form of Subscriber Agreement, https://tinyurl.com/94zdb6mv.
Subscribers “access OPRA data for [their] own use and not for the purpose of retransmitting or
redistributing OPRA data to any other person.” OPRA, Vendor Agreement,
https://tinyurl.com/2uauckak.

16 OPRA, Frequently Asked Questions, https://tinyurl.com/bddcytjv.

17 Plan 8 5.4(d) (“OPRA may impose information fees and/or facilities charges upon all
persons who have access to Options Information, including Members, Vendors, Subscribers or
other approved persons.”).

18 See OPRA, Options Price Reporting Authority Fee Schedule,
https://tinyurl.com/y8f39z9u.
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data to the user, regardless of whether the user needs that particular data. The full-streaming
subscription not only demands more bandwidth, but it is also typically more expensive. As
OPRA has itself acknowledged, “[the] streaming, real-time data feed generally will cost more
than [the] query-based system.”*®

1. EFFORTS BY CONGRESS AND THE COMMISSION TO EXPAND ACCESS TO
PROPRIETARY MARKET DATA

Access to high-quality, cost-effective market data is vital to the operation of today’s
financial markets. Reflecting that reality, in 1975, “Congress expanded the authority of the SEC
through a major overhaul of the Exchange Act” by, among other things, “direct[ing] the SEC to
facilitate the establishment of a ‘national market system for securities’ ... to link securities
markets nation-wide in order to distribute market data economically and equally and to promote
fair competition among all market participants.”?® Consistent with Congress’s statutory charge,
the Commission has historically worked to expand access to market data, including through
lifting restrictions on proprietary market data products.

Originally, the OPRA Plan established OPRA as the exclusive provider of options data.
In 2000, however, the Commission granted two exchanges, ISE and Cboe, “conditional,
temporary exemptions” from that exclusivity provision.?! The exemptions allowed ISE and
Cboe to provide unconsolidated, market-specific data to their respective exchange members

when any member receiving proprietary data had equivalent access to consolidated options data

19 OPRA’s Opposition to Cboe’s Brief Supporting Exercise of Commission Review Under
Rule 608(d) at 2 (“Opp.”).

20 NetCoalition v. SEC, 615 F.3d 525, 528 (D.C. Cir. 2010), superseded by statute as
recognized in 715 F.3d 342 (D.C. Cir. 2013).

21 Choe Supp. Rec. No. 1 (66 Fed. Reg. 39218, 39218 (July 27, 2001)).
7
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from OPRA for the same classes and series of options. In addition, ISE and Cboe could not
provide market-specific data on a more timely basis than data was provided to OPRA.?2

In 2001, the Commission broadened the availability of proprietary market data, extending
the exemption to allow other exchanges to disseminate market-specific options data to their
members.?®> The Commission concluded that so long as proprietary data and consolidated data
are accessible to members “on the same terminal or on a separate terminal or device at the same
workstation,” there is “no clear policy reason to justify limiting the market information made
available to the members of a particular market.”?* Further, given the previous exemptions
granted by the Commission, the amendment would “place all of the parties to the plan on equal
footing ... thereby fostering fair and equal competition among all of the parties.”?

Two years later, in 2003, the Commission “expand[ed] the types of persons to whom a
party may disseminate proprietary information” beyond exchange members—again so long as
those persons also had “equivalent access” to the consolidated data provided by OPRA.%

Today, Section 5.2 of the Plan governs the dissemination of options data. Under
Section 5.2°s “Equivalent Access Provision,” an OPRA member “may disseminate its
Proprietary Information” to market participants “who ... have equivalent access to consolidated
Options Information disseminated by OPRA for the same classes or series of options that are

included in the Proprietary Information.”?” The Plan defines all of the key phrases in that

22 Id.
23 Id.
24 Id. at 39219.
2 Id.

26 Cboe Supp. Rec. No. 2 (68 Fed. Reg. 66892, 66896 (Nov. 28, 2003)).
27 Plan § 5.2(c)(iii)(A).
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provision. “‘[Clonsolidated Options Information’ means consolidated Last Sale Reports?®
combined with either consolidated Quotation Information?® or the [Best Bid and Offer]*
furnished by OPRA.”! What is more, the Plan states that “access to consolidated Options
Information and access to Proprietary Information are deemed ‘equivalent’ if both kinds of
information are equally accessible on the same terminal or work station.”??

1. CBOE LAUNCHES CBOE ONE OPTIONS FEED IN RESPONSE TO MARKET
DEMAND FOR COST-EFFECTIVE OPTIONS MARKET DATA

In 2023, Choe announced its plan to launch “Cboe One Options Feed,” a new product
designed to provide market participants with market data consolidated from Cboe’s four U.S.
options exchanges.®* Choe One marries two ideas: that “[r]eal-time pricing is an essential
component of the investing and trading process” and that “customers are seeking more choice in
how they receive options market data.”** Demand from various market actors—including retail-
brokerage firms seeking a “high-quality, cost-effective and reliable alternative to existing
offerings”—drove Cboe to create Cboe One.*®

Cboe has previously explained to the Commission how Cboe One would advance the
shared objectives of the national market system by “broaden[ing] the availability of U.S. option

market data;” “enabl[ing] investors to better monitor trading activity;” and “foster[ing]

28 Id. § 1.1 (defining “Last Sale Reports”).
29 Id. (defining “Quotation Information™).
30 Id. (defining “BBO™).

L 1d. §5.2(c)(iii)(A).

3 Id.

33 Cboe, Cboe Global Markets to Launch Cboe One Option Feed, A New, Real-Time U.S.
Options Market Data Solution (Feb. 15, 2023), https://tinyurl.com/4kdkx6cb.

34 Id.
% Id.

OS Received 08/22/2025



competition by providing an alternative market data product.”*® Further, Cboe One would
“enhance competition by providing distributors and vendors with a data feed that allows them to
more quickly and efficiently integrate [data] into their existing products.”’

(AVA OPRA ADOPTS A COMPETITION-RESTRICTING READING OF THE PLAN

Concerned about increased market data competition, OPRA responded to Cboe’s new
product by attempting to block it. To that end, certain OPRA members—including Cboe’s
competitors—claimed that Cboe’s product would violate the Plan’s Equivalent Access Provision
unless market participants receiving Cboe One also received OPRA’s full-streaming
subscription.®® It was not sufficient, they argued, for a Cboe One subscriber to have access to
OPRA consolidated data through a usage-based subscription. OPRA then retained outside
counsel, who adopted that interpretation.®® And in September 2023, the OPRA Management
Committee formally adopted that reading.*® Since OPRA adopted its interpretation, Cboe One
has sat stagnant with almost no market uptake, as the very market participants most likely to
want Cbhoe One have no concurrent need for OPRA’s full-streaming subscription.

OPRA'’s interpretation of the Plan has had the direct effect, if not purpose, of impairing
competition and restricting access to proprietary data products. It effectively drives up the costs

of access to proprietary data products for all market participants, because it requires them to take

36 Cboe Supp. Rec. No. 3 (“Jan. 30, 2023 Form 19b-4,” at *11, *18).

37 Id. at *109.

38 Choe Supp. Rec. No. 4 (“Feb. 23, 2023 Nasdaq Letter”).

39 OPRA Cert. Rec. No. 1 (June 9, 2023 “Dombach Memo.”).

40 OPRA Cert. Rec. No. 2 (“Sept. 6, 2023 OPRA Meeting Minutes,” at *2).
10
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on the generally higher fees associated with full-streaming subscriptions to OPRA data as
compared to the more affordable usage-based subscriptions.**

V. CBOE SEEKS RELIEF AGAINST OPRA’S COMPETITION-RESTRICTING
PLAN INTERPRETATION

Faced with OPRA’s atextual interpretation of the Plan and the adverse policy
consequences of that interpretation, Cboe took a belt-and-suspenders approach to seek relief
from the Commission: it appealed OPRA’s decision under Rule 608(d) and filed with the
Commission a proposed clarifying amendment to the Plan.*?

A. Cboe’s Rule 608(d) Appeal

Nearly two years ago, Cboe appealed OPRA’s Plan interpretation under Rule 608(d).*?
In January 2024, the Commission issued a briefing order directing the parties to address whether
and how the Commission should exercise discretion to entertain Cboe’s appeal.** Although
OPRA predictably opposed the Commission exercising review over Cbhoe’s appeal at all, the
Commission’s Division of Trading and Markets submitted an amicus curiae brief agreeing with

Cboe that the “Commission should exercise its discretion to entertain Cboe’s application for

41 Supra at 6-7; see also Letter from Scott Sheridan, tastytrade, to Vanessa Countryman,
Secretary, SEC (Feb. 12, 2024) (“tastytrade Letter”) at 1 (OPRA’s interpretation requiring
“participants to subscribe to the full, live OPRA feed before connecting to a proprietary
exchange feed” is “prohibitive”); Letter from Matt Billings, Robinhood Financial LLC, to
Vanessa Countryman, Secretary, SEC (Feb. 12, 2024) (“Robinhood Financial Letter”) at 3
(OPRA’s interpretation “is a barrier to the use of proprietary feeds” given financial demands of
the full OPRA feed) (all located at https://tinyurl.com/5cdectre).

42 See 89 Fed. Reg. 3963 (Jan. 22, 2024).

43 Chboe, Application for Review of Action Taken by the OPRA Management Committee
(Sept. 29, 2023).

44 Jan. 19, 2024 Order (“Order”) at 4.
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review.”* This matter nonetheless has stood fully briefed, without decision, since April 2024.
All the while, Cboe One has sat effectively dormant.

A year later, in April 2025, with new Commission leadership in place, Cboe moved for
expedited consideration. The Commission granted Cboe’s application for review on
August 24, 2025, and directed the parties to file briefs on the merits.*®

B. Cboe’s Proposed Amendment

In addition to the appeal, and out of an abundance of caution, Cboe proposed an
amendment to the OPRA Plan in November 2023. The purpose of the amendment was to doubly
clarify that “the Equivalent Access Provision is satisfied where a recipient of an exchange
proprietary data product also is simultaneously authorized and entitled to receive OPRA data in
one of the ways that OPRA makes its data available,” including by “having the ability to query
OPRA data on a usage-basis[.]”*" OPRA opposed Cboe’s amendment, despite significant
support for the Plan amendment from broker-dealers.*® By way of example, those entities

explained that Cboe’s amendment would foster much needed competition,*® “allow[] market

45 Division Amicus Br. at 3.
46 July 23, 2025 Order.
47 89 Fed. Reg. at 3964.

48 See, e.g., Letter from Tobin McDaniel, SoFi Securities, to Sherry R. Haywood, Assistant
Secretary, SEC (Feb. 1, 2024) (“SoFi Securities Letter”); Letter from Yochai Korn, Interactive
Brokers Group, to Vanessa Countryman, Secretary, SEC (Feb. 7, 2024) (“Interactive Brokers
Group Letter”); Letter from Praneil Ladwa, Questrade Financial Group, to Vanessa Countryman,
Secretary, SEC (Feb. 7, 2024) (“Questrade Letter”); Letter from Matt Billings, Robinhood
Financial Letter; tastytrade Letter; Letter from Stan Sater, Polygon.io, to Sherry R. Haywood,
Assistant Secretary, SEC (May 16, 2024) (“Polygon.io Letter”) (all located at
https://tinyurl.com/5cdectre).

49 See, e.g., Polygon.io Letter at 1; tastytrade Letter at 2; Robinhood Financial Letter at 4.
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participants to explore more data offerings tailored to their use[,]”*° enhance data accessibility,>*
address market disparities,>? and otherwise “significantly broaden the availability of U.S. option
market data.”>?

Almost a year later, and ruling solely on the procedural ground that Cboe had not
obtained unanimous support within OPRA for its proposal, the Commission disapproved Choe’s
Plan amendment.>* The order did not reach the merits or interpret the Equivalent Access
Provision of the current Plan, the disputed issue in this appeal. Rather, the Commission declined
to make any substantive determinations, explaining “the Commission need not make a
determination on the merits of the proposal.”® The Commission’s amendment decision left
Cboe’s pending Rule 608(d) appeal as the only avenue for relief.

STANDARD OF REVIEW

Rule 608(d) directs the Commission to consider both whether a challenged act “is in
accordance with the applicable provisions of [a national market system] plan” and whether those
provisions “were[] applied in a manner consistent with the public interest, the protection of
investors, [and] the maintenance of fair and orderly markets.”® Thus, where an action is not

authorized by a plan or where a plan provision is applied in a manner that is contrary to the

50 See, e.g., Polygon.io Letter at 1.
51 See, e.g., Interactive Brokers Group Letter at 2; Robinhood Financial Letter at 2.

52 See, e.g., Robinhood Financial Letter at 3 (describing a “two-tiered market for options
market data” created by OPRA’s interpretation).

53 SoFi Securities Letter at 1-2.
4 See 89 Fed. Reg. 91451 (Nov. 19, 2024).
55 Id. at 91455 n.60.
5 17 C.F.R. § 242.608(d)(3).
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public interest, the Commission “shall set aside such action.”>” Ultimately, the Commission
must take action it deems “necessary or appropriate in the public interest, for the protection of
investors, and the maintenance of fair and orderly markets.”>®
ARGUMENT

OPRA’s reading of the Equivalent Access Provision is not “in accordance with” the Plan;
it instead contradicts the Plan’s plain meaning. And the result of OPRA’s interpretation is to
impose unnecessary regulation on the options markets, introduce inefficiencies, and undermine
competition—the opposite of supporting “the public interest, the protection of investors [and] the
maintenance of fair and orderly markets.” OPRA'’s Plan interpretation thus fails each step of
Rule 608(d) review.

First, OPRA’s interpretation defies the plain meaning of the Equivalent Access Provision.
OPRA admits that its interpretation does not align with the Plan’s plain meaning, arguing that
“access” is a term of art that, OPRA says, refers to the “manner and type of data feed that a user
receives.”® But OPRA fails to carry its heavy burden of establishing that “access” is, in fact, a
term of art that should displace the ordinary meaning of the Equivalent Access Provision,
especially given that the Plan defines the critical terms of the Provision. OPRA’s position is
particularly confusing given that OPRA defines “access” by reference to what “a user
receives”—a counterintuitive contortion of the plain meaning of “access.” In ordinary English,
we would say that a law student has access to the books in the law school library, even if those

books are only infrequently checked out or used. OPRA has no answer to similar plain meaning

57 Id.
58 Id.
59 Dombach Memo. 2.
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examples, and its insistence that “access” be read inconsistently with that ordinary meaning
should be rejected.

Second, OPRA’s Plan interpretation needlessly undermines the public interest. OPRA’s
interpretation burdens the options market with unnecessary regulation that harms market
participants, such as retail investors, seeking high-quality, cost-effective market data products. It
places concrete burdens on competition by restricting exchanges’ ability to sell users beneficial
proprietary products. The result is to stifle innovation and raise costs. In contrast, Choe’s
interpretation of the Plan directly advances the very statutory interests that Congress has
entrusted the Commission to safeguard—including promoting competition, removing needless
barriers to data access, and avoiding unjustified discrimination between market participants.

l. OPRA’S INTERPRETATION DEFIES THE PLAN’S PLAIN MEANING

OPRA’s interpretation of the Equivalent Access Provision is not “in accordance with the
applicable provisions of [the] [P]lan.”®® For that reason alone, it must be set aside.
A. The Plan Permits Dissemination Of Proprietary Data Where Market

Participants Have Access To OPRA Consolidated Data, Whether Through
Full-Streaming Or Usage-Based Subscriptions

Cboe’s position is simple and intuitive: To receive a proprietary data product, a market
participant must have “access” to the same type of consolidated options data from OPRA on the
same terminal or workstation. That condition, in turn, is satisfied whenever a market participant
receiving the proprietary data product has “access,” on the same terminal or workstation, to
consolidated options data, whether that access is secured through OPRA’s usage-based or full-

streaming subscription. All ordinary principles of plan interpretation command that result.

0 17 C.F.R. § 242.608(d)(3).
15

OS Received 08/22/2025



Start with the Plan’s text. The Equivalent Access Provision first governs to whom
proprietary data may be provided. An exchange member “may disseminate its Proprietary
Information” when “such dissemination is limited ... to persons who also have equivalent access
to consolidated Options Information disseminated by OPRA for the same classes or series of
options that are included in the Proprietary Information.”® The provision next defines what
types of options data must be equally accessible: for “the same classes or series of options that
are included in the Proprietary Information,” market participants must have access to
“consolidated Last Sale Reports combined with either consolidated Quotation Information or the
[Best Bid and Offer] furnished by OPRA.”®2 Finally, leaving nothing to doubt, the provision
defines how a market participant will be deemed to have “equivalent access” to proprietary
options data and consolidated options data—when “both kinds of information” (that is,
proprietary and consolidated) “are equally accessible on the same terminal or work station.”%
The Plan does not impose any further limitations on how data must be accessible to satisfy the
provision.

Under the straightforward terms of the Plan, then, a market participant may receive a
proprietary data product when it also has “access” to comparable consolidated options data,
whether access to consolidated data is secured by a usage-based subscription or a full-streaming
subscription. The plain meaning of “access,” when it as used as a noun, is that a person has

“permission, liberty, or ability to ... communicate with a person or thing” or the “freedom or

6L Plan § 5.2(c)(iii).
2 |,
68 |,
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ability to ... make use of something.”®* Similarly, data is “accessible” when it is “capable of
being used or seen.”®® Applying the ordinary meaning of “access” and “accessible” in light of
the Plan’s other defined terms makes this an easy case: a market participant who has “access” to
consolidated OPRA data through a usage-based subscription may receive a proprietary market
data product. Indeed, an OPRA usage-based subscription satisfies all of the Plan’s conditions.
First, in terms of what market data must be accessible, OPRA’s usage-based subscription
satisfies the provision just the same as OPRA’s full-streaming subscription. OPRA’s usage-
based subscription provides access to “all last sale and quotation information pertaining to equity
options and index options,” provided as a “quote packet” or “options chain.”® A usage-based
subscriber can also access the “last sale” and the “bid/ask” (BBO), in response to a user query.®’
That is the same type of information a subscriber to a proprietary data product, such as Cboe
One, receives for the same class or series of options. OPRA has never argued otherwise.
Second, in terms of how data must be accessible, either a usage-based or full-streaming
subscription to OPRA data provides “equivalent access” to options data. Users of OPRA’s
usage-based subscription have the “ability to obtain or make use” of OPRA’s consolidated data
by submitting a query and receiving real-time access to the same data content. And, of course,
OPRA data can be “available on the same terminal or workstation” regardless of whether it is

provided through a full-streaming or a usage-based subscription.

64 Access, Merriam-Webster.com, https://tinyurl.com/53p3j5vd; see also Access, Webster’s
Third New Int’l Dictionary, 11 (2002) (“freedom or ability to obtain or make use of”).
65 Accessible, Merriam-Webster.com, https://tinyurl.com/2twtfOea.
66 See OPRA Fee Schedule, 1 & n.1, n.5.
67 Id. 1 n.5.
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This Plan interpretation also aligns with Commission precedent. In 1995, the National
Association of Securities Dealers (“NASD”) filed a proposed rule to authorize query-based fees
for market data.®® NASD argued that broker-dealers “with a large base of retail clients”
advocated for the query-based fees to “accommodate the business needs of such firms at a price
that should prove attractive to many small investors.”® In particular, as NASD explained, the
query-based proposal would “accommodate the information needs of individual investors,
particularly small investors who do not require the breadth of market data and analytic
information that an institutional investor or market maker would need.””® This Commission
agreed. The Commission determined that usage-based access is “designed to accommodate the
information needs of individual investors,” “provide[s] individual investors cost-effective access
to market data without requiring ... expensive hardware[,]” and helps prevent “rel[iance] on stale
market data.”’* This precedent establishes that the Commission has long understood that query-
based access is an important, cost-effective, mechanism for “access” to market data.

Prior to this dispute, other OPRA members appeared to agree. In 2009, when Nasdag
PHLX filed a proposed rule change related to a proprietary data product, called TOPO, it stated:
The “TOPO data feed offers a competitive, lower-priced alternative to the consolidated data
OPRA feed for users and situations where consolidated data is unnecessary.”’> PHLX relied on
that interpretation in a later rule filing, explaining that its products “offer a comprehensive,

competitive alternative to the consolidated data OPRA feed for users and situations where

68 60 Fed. Reg. 10625 (Feb. 27, 1995).

69 Id.

70 Id. at 10626.

n 60 Fed. Reg. 27148, 27148 (May 22, 1995).

1 74 Fed. Reg. 32675, 32677 (July 8, 2009).
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consolidated data is unnecessary.””® And the NASDAQ Stock Market has similarly described
proprietary data as a “substitute” for consolidated OPRA data, stating: “[m]any customers that
obtain information from OPRA do not also purchase” NASDAQ’s products, and that customers
“may shift the extent to which they purchase one or the other based on price changes.”’*

Although OPRA has rightly acknowledged that these prior statements “appear to be
inconsistent with a requirement that a person receiving a proprietary data feed also receive
streaming real-time data from OPRA,”’® OPRA disregards their significance. These statements
establish that other OPRA members have understood the plain meaning of the Equivalent Access
Provision to allow dissemination of proprietary data so long as recipients also maintain a
subscription to either OPRA’s usage-based or full-streaming subscription.

B. OPRA'’s Contrary Reading Of The Plan Is Wrong

OPRA has not genuinely disputed Choe’s plain-meaning reading of the Plan. Indeed, it
has conceded that “Cboe presents the plain language meaning of ‘access’ in interpreting the
[Equivalent Access Provision].””® That should be end of the matter. As the Supreme Court has
“explained many times over [the] years,” “when the meaning of [a] statute’s terms is plain,” the

interpretive “job is at an end.””” OPRA’s opposing arguments are unconvincing.

& 78 Fed. Reg. 1886, 1889 (Jan. 9, 2013).

" 81 Fed. Reg. 92935, 92936-37 (Dec. 20, 2016).
& Dombach Memo. 4.

[ Id. at 2.

" Bostock v. Clayton Cnty., 140 S. Ct. 1731, 1749 (2020). OPRA’s formal Plan
interpretation rests on the assumption that the Equivalent Access Provision should be construed
by reference to principles of statutory interpretation. Dombach Memao. 2-4 (citing statutory
construction principles). Cboe thus also relies on statutory construction principles. But similar
principles would apply under contract law. See Plan § 10.2 (Delaware law governs the Plan, as
well applicable provisions of the Exchange Act and the Commission’s rules); Osborn ex rel.
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1. “Access” is Not a Term of Art

Recognizing that it cannot prevail under a plain meaning interpretation of the Plan,
OPRA shifts gears, claiming “access” is a “term of art” that refers to the “manner and type of
data feed being received.””® That theory does not work here for several reasons.

First, “term of art” readings cannot be used to recast already defined terms. The Plan
itself defines “equivalent access”: “[A]ccess to consolidated Options Information and access to
Proprietary Information are deemed ‘equivalent’ if both kinds of information are equally
accessible on the same terminal or work station.””® The point of a “definition” is to “give[]
meaning to a term.”® And here, that defined meaning matches Cboe’s plain language
interpretation, as explained above.®* As the Supreme Court has put it, where a term is already
defined, “we must follow that definition[.]”®? There is no defensible basis for seeking out a
purportedly specialized meaning when the Plan itself defines a term.

Second, OPRA'’s purportedly specialized reading of “access” is wildly out of step with
any recognizable use of the term. OPRA claims that “access” is “frequently associated with the
manner and type of data feed that a user receives” and that “equivalent” access refers “to a

requirement that a user receives a data feed from OPRA that is equivalent to the data feed being

Osborn v. Kemp, 991 A.2d 1153, 1159-60 (Del. 2010) (*“When the contract is clear and
unambiguous, we will give effect to the plain-meaning of the contract’s terms and provisions”).

& Dombach Memo. 2.

& Plan § 5.2(c).

80 Cyan, Inc. v. Beaver Cnty. Emps. Ret. Fund, 583 U.S. 416, 428 (2018).
81 Supra at 15-19.

82 Stenberg v. Carhart, 530 U.S. 914, 942 (2000); see also Fox v. Standard QOil Co. of N.J.,
294 U.S. 87, 96 (1935) (“There would be little use in [a definition] if we were free in despite of it
to choose a meaning for ourselves”).
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received through a proprietary data product.”® That understanding of “access,” however, erases
the distinction between access and receipt. Whether information is received is very different
from whether something is accessible: Access is the ability to ask for and receive data, and a
usage-based subscriber has the ability to access any and all of OPRA’s consolidated stream.

Case law and common usage drive home this point. For example, in the patent law
context, courts interpreting the term “public accessibility” distinguish between material that is
“accessible” to and material that is “actually received” by members of the public; specifically,
material “is considered publicly accessible upon a satisfactory showing that such a document has
been disseminated or otherwise made available ... . [T]here is no requirement to show that
particular members of the public actually received the information.”®* In other words, whether
material is accessible is an entirely different question from whether material actually is received.

The difference is also apparent by analogy. For a library-card holder, books on the
shelves of a public library are accessible, even if those books are never checked out. As another
analogy, someone has access to Disney programming whether such programming is accessed
through an on-demand streaming service or through a cable subscription to the Disney channel.
The same is true here. So long as a market participant subscribing to a proprietary market data
product (for example, Cboe One) can access the same type of information through a usage-based
subscription to OPRA, the Equivalent Access Provision is satisfied.

Third, OPRA cannot overcome the high bar necessary to substitute the ordinary meaning

of the Plan’s critical terms for a specialized meaning. “The ordinary-meaning rule is the most

83 Dombach Memo. 2 (emphases added).

84 Jazz Pharm., Inc. v. Amneal Pharm., LLC, 895 F.3d 1347, 1355-56 (Fed. Cir. 2018)
(internal quotations omitted).
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fundamental semantic rule of interpretation,” governing “constitutions, statutes, rules, and
private instruments.”®® To overcome ordinary meaning accordingly requires a substantial
showing—namely, that a word is a “term of art” that has “a specific, precise meaning in a given
specialty, apart from its general meaning in ordinary contexts.”®® In the context of trade usage,
courts accept specialized definitions over plain meaning based on either (1) parties’ actual
knowledge (a predicate not relevant here) or (2) when “usage is of so long continuance, so well
established, so notorious, so universal and so reasonable in itself” that the use of a specialized
definition was self-evident.8” The Supreme Court thus routinely rejects purported term of art
interpretations absent “long-encrusted connotations in a given field.”%®

OPRA cannot satisfy any of these conditions. OPRA has not identified any “specific” or
“precise” definition of what it believes “access” means. Nor does OPRA cite any meaningful
examples of market participants treating “access” as having a distinct meaning from its ordinary
usage. If “access” were a term of art, OPRA members themselves would presumably have said

so. But, as explained above, prior rule filings point in the opposite direction.8®

8 Scalia & Garner, Reading Law: The Interpretation of Legal Texts 69 (2012).
86 Term of art, Black’s Law Dictionary (11th ed. 2019).

87 Frigaliment Importing Co. v. B.N.S. Int’l Sales Corp., 190 F. Supp. 116, 119 (S.D.N.Y.
1960) (internal quotation omitted); see also British Int’l Ins. Co. v. Seguros la Republica, S.A.,
342 F.3d 78, 84 (2d Cir. 2003) (similar).

88 Feliciano v. Department of Transp., 145 S. Ct. 1284 (2025) (declining to displace a
term’s ordinary meaning absent Congress defining the term “in a specialized way” or
“employ[ing] a term of art with a long-encrusted connotation”); see also Bruesewitz v. Wyeth
LLC, 562 U.S. 223 (2011) (declining to adopt a term of art interpretation of “unavoidable”
because it “is hardly a rarely used word,” and whatever “consistent judicial gloss” that it was
given at the time the text was written, “there is no reason to believe that [the statute] was
invoking it”).
89 See supra at 18-19.
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OPRA’s attempts to salvage a specialized meaning from the broader context of the Plan
also fall flat. OPRA points out that the OPRA fee schedule charges an “indirect” access fee in
some circumstances.?® But this does not help OPRA for many reasons. For one thing, a fee
schedule does not indicate a “long-encrusted” meaning entrenched in the field; nor does it
establish a universal, well-established, and notorious usage. But even if it did, the fee schedule’s
distinction between direct and indirect access is beside the point. Of course, “access” to
something can be direct or indirect. A library-card holder might be said to have direct access to
books at a public library, while the spouse of the card holder might be described as having
indirect access. But that does not change the meaning of “access.” The OPRA fee schedule
simply reflects that rates may vary based on the recipient, manner, and content of data
received®*—not that “access” standing alone carries a different meaning.

Without a specialized meaning of “access,” OPRA is stuck with the Equal Access
Provision’s text—text that, OPRA agrees, supports Cboe’s plain meaning reading.®? If the
Provision required recipients to access consolidated OPRA and proprietary data via the same
type of data feed and in the same “manner” as a condition of receiving proprietary products, it
would say so. It does not. Instead, access is “equivalent” when proprietary and consolidated
data “are equally accessible on the same terminal or work station.”®® Nothing more is required.

OPRA also overlooks ways in which the Plan itself undercuts OPRA’s term of art

position. The Plan empowers OPRA to set fees “upon all persons who have access to Options

90 Dombach Memo. 2.

o See OPRA, Options Price Reporting Authority Fee Schedule,
https://tinyurl.com/y8f39z9u.

92 Dombach Memo. 2.
9 Plan § 5.2(c)(iii); supra at 16.
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Information.”* 1f OPRA were correct that usage-based subscribers do not have access to
consolidated options data, OPRA would seemingly lack the authority to set and collect fees in
connection with usage-based subscribers. OPRA’s proposed specialized meaning is not
“reasonable in itself”—rather, it makes nonsense out of the text’s plain terms.

2. There Is No Other Basis to Ignore the Plan’s Plain Terms

OPRA has raised a grab-bag of additional arguments to avoid the plain meaning of the
Equivalent Access Provision, but those arguments do not move the needle. To start, OPRA is
wrong that applying the plain meaning interpretation of “access” would render “equivalent”
redundant.®®> OPRA ignores the definition of “equivalent” embedded in the Plan itself. As
explained above, the Plan defines when access is “equivalent”: when both types of data are
“accessible on the same terminal or work station.”®® Properly construed, far from being
surplusage, “equivalent” does the work of defining where both proprietary data and OPRA
consolidated data must be accessible to satisfy the equivalence requirement.

Nor is OPRA correct that the Equivalent Access Provision should be narrowly interpreted
to advance a perceived Commission goal of limiting proprietary data products.®” For one thing,
consistent with congressional design and as explained above, this Commission has rightly
worked to expand, not restrict, access to proprietary data, to drive competition and promote
choice.®® In any event, if the Equivalent Access Provision could somehow be framed as an

exception to a free-floating limit on proprietary data, “statutory exceptions are to be read fairly,

% Plan § 5.4(d)(i).
% Dombach Memo. 3.
% Supra at 16.
o7 Dombach Memo. 3-4.
% Supra at 7-8.
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not narrowly, for they “are no less part of Congress’s work than its rules and standards—and all
are worthy of a court’s respect.””% Read fairly, the Equivalent Access Provision is satisfied
when a proprietary data subscriber also has access to consolidated OPRA data through a usage-
based subscription. There is no sound basis for artificially distorting the Plan’s plain meaning.
In sum, because OPRA’s interpretation rewrites, rather than faithfully applies, the
applicable provisions of the Plan, the Commission must set aside OPRA’s interpretation.

1. OPRA’S PLAN INTERPRETATION IS CONTRARY TO THE PUBLIC
INTEREST

Rule 608(d) also directs the Commission to set aside challenged acts when such acts are
inconsistent “with the public interest, the protection of investors, [and] the maintenance of fair
and orderly markets.”*?® Apart from countervailing the Plan’s plain text, OPRA’s interpretation
undermines the public interest, including by increasing the cost of proprietary data, needlessly
burdening competition in a manner that restricts investor choice, and discriminating against
distinct classes of investors. Those unfortunate results undermine both the Commission’s
statutory charge to oversee a fair and orderly national market system and this Administration’s
commitment to rolling back costly overregulation.!®* In contrast, Choe’s interpretation would
advance the public interest. The detrimental consequences of OPRA’s interpretation are yet

another reason why the Commission must set it aside.

9 HollyFrontier Cheyenne Refin., LLC v. Renewable Fuels Ass’n, 594 U.S. 382, 396
(2021).

100 17 C.F.R. § 242.608(d)(3).

101 See The White House, Fact Sheet: President Donald J. Trump Launches Massive 10-to-1
Deregulation Initiative (Jan. 31, 2025), https://tinyurl.com/2s3fy7tw.
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A. OPRA'’s Interpretation Increases Costs, Burdens Competition, and
Facilitates Unfair Discrimination

OPRA’s interpretation imposes numerous adverse consequences on the options market.
These consequences are unnecessary and avoided by Cboe’s interpretation.

First, OPRA’s interpretation effectively increases the costs of proprietary data while
limiting access to it. It needlessly requires market participants to pay for OPRA’s full-streaming
subscription—generally less cost-effective and more bandwidth intensive than OPRA’s usage-
based subscription (which the Commission has recognized meets the needs of individual
investors)!%>—as a condition of streaming proprietary data. So, actors with less significant data
needs would normally generate lower charges under OPRA’s usage-based subscription. But to
receive a proprietary data product such as Cboe One, market participants are required to
purchase OPRA’s full-streaming subscription, even where they may not need that feed.!®® These
increased costs hit vendors, who cannot offer proprietary products or use such products
themselves without paying generally higher costs associated with a full-streaming OPRA
subscription, as well as subscribers, who will see higher pricings in their dealings with vendors.

OPRA’s reading of the Plan therefore restricts choice or may even preclude access to
proprietary data for many market participants who cannot afford the full-streaming subscription
or lack the operational ability to receive it. Forcing users to purchase costly, unneeded data to
access new market data products is plainly at odds with the need for “efficient, effective, and

well-designed regulation” recognized by this Commission’s leadership.%4

102 Supra at 18.

103 86 Fed. Reg. at 18607, 18748 n.1897 (recognizing that “different market participants
need differing amounts of information to meet different trading objectives” and that “a
significant portion of market participants ... access ... data on a per query basis”).

104 Atkins Opening Statement at 1-3.
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In contrast, Choe’s interpretation would allow market participants to take advantage of
proprietary products while subscribing to OPRA’s more cost-effective, lower bandwidth, usage-
based subscription. That would expand access to proprietary data. And it would offer market
participants greater freedom to choose how they access data based on their own needs, the trades
they execute, and their financial and technological capabilities.'® That is presumably why
broker-dealers lined up in emphatic support of Cboe’s policy position.1%

Second, OPRAs interpretation unduly burdens competition.'®” Under OPRA’s reading,
exchanges are discouraged from developing new proprietary data products for the simple reason
that many potential consumers cannot cost-effectively access those products. That will reduce
competition and stifle innovation; ultimately, it is the consumer that will suffer. That impact is
particularly felt by small institutions and retail investors. As broker-dealer Robinhood Financial
explained, retail investors often cannot afford “the financial and technology demands of
subscribing to the full streaming OPRA feed” such that “no options exchange currently offers a
commercial proprietary data feed that can be utilized by retail investors.”%®

With respect to Choe One, the proof is in the pudding. Cboe developed Cboe One in
direct response to market demand from “industry professionals and retail investors looking for a
cost effective, easy-to-administer, high quality market data product[.]”*°® OPRA’s interpretation
has blocked Choe from offering this product in a cost-effective manner to the very market

participants for whom Cboe designed it. Because they are required to purchase the full OPRA

105 Jan. 30, 2023 Form 19b-4, at *11, *18.
106 See supran. 48.
07 15U.8.C. § 78k-1(a)(1)(C), (2).
108 Robinhood Financial Letter at 3.
109 Jan. 30, 2023 Form 19b-4 at *6.
27

OS Received 08/22/2025



stream in order to access Cboe One, retail participants and other small institutions cannot
effectively take advantage of Choe’s tailored, cost-effective offering. Indeed, to date, virtually
no firms have subscribed to Cboe One. If OPRA’s interpretation stands, it will discourage the
type of pro-investor innovation that pushed Choe to develop Cboe One.

In contrast, Cboe’s interpretation would encourage the development of additional
proprietary products, increasing market competition for data, by allowing exchanges to
disseminate such data more readily and to a broader set of market actors.'® Such competition
would also encourage OPRA to provide better products so that it can continue to meet the
changing needs of market participants. As industry members have explained, “competition in
the market for data feeds has the potential to improve the speed, quality and affordability of the
data available to investors.”'! The Commission itself has time and again recognized that
competition lowers prices; helps to ensure reliable, accurate and prompt data; and ensures that
providers adapt to the needs of market participants.!*? The same is true here.

Third, OPRA’s interpretation risks unfair discrimination. Under OPRA’s reading, only
market participants who do not subscribe to exchange proprietary data products may avail
themselves of OPRA’s potentially more cost-effective usage-based subscription, because those
that subscribe to proprietary market data products would be required to maintain and pay for the
more expensive full-streaming subscription regardless of need. For cost-sensitive or

technologically limited market participants, OPRA’s interpretation may also block access to

110 See 70 Fed. Reg. 37496, 37498-99 (June 29, 2005) (one of the goals of the national
market system is “promoting fair competition among individual markets” because “[v]igorous
competition” “promotes more efficient and innovative trading services”).

11 Robinhood Financial Letter at 4.
112 E.g., 86 Fed. Reg. at 18596, 18601, 18779.
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market data. Cost-sensitive participants—for example, smaller broker-dealers and retail
investors—may be unable to afford a full-streaming subscription. Moreover, some may not have
the technological capability to process it. If those persons are effectively prohibited from using
more affordable or lower-bandwidth products, they may be deprived of access to any timely
market data. That result is unreasonably discriminatory because it would establish at least two
disparate classes of market participants: (1) those who can afford and have the technology to use
proprietary data products and OPRA’s full-streaming subscription, and (2) those who cannot use
such data.

Underscoring the risk of unfair discrimination, market participants have described how
OPRA’s interpretation is “potentially inequitable,”*** would “price[] many potential options data
subscribers out of the market,”'* and would “create[] a two-tiered market for options market
data.”*'® These statements not only demonstrate the risk that OPRA’s interpretation would
hamper certain market participants’ ability to access needed market data, but also how OPRA’s
interpretation would discriminate between different classes of market participants. Choe’s
correct interpretation of the Plan avoids such discrimination and places investors with different
cost profiles and technology services on more equal footing.

B. Cboe’s Interpretation Would Not Harm OPRA’s Funding Mechanism

OPRA has not meaningfully addressed the above public interest considerations, apart

from vaguely asserting that Cbhoe’s “interpretation would upend OPRA’s funding mechanism”

113 tastytrade Letter at 2.
114 Id
115 Robinhood Financial Letter at 3.
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and thereby “harm the public interest.”*!® But OPRA has provided no credible explanation,

much less evidence, to support that assertion. Based on Cboe’s understanding of OPRA’s

current and historical revenue streams and expenses, there is no reason to believe that Cbhoe’s

interpretation would disrupt OPRA’s funding. Indeed, when OPRA sought to make its pilot

program offering usage-based fees permanent in 1996, it told the Commission that such “fees

[had] not had any significant negative impact on OPRA’s overall revenues[.]”*" And, in the

equities space, multiple exchanges offer proprietary products without upending the market.8

OPRA also overlooks that expanding the ability of market participants to receive

proprietary data streams could lead to greater market participation and thus grow revenue for all

providers of market data, OPRA included. Indeed, as commenters have explained, greater access

to high-quality, cost-efficient data will “encourage broader participation in options trading

space.”'® This is particularly true where retail investors seek more cost-effective options, and

their participation in the options market has only continued to expand since 2023.12 As one

market participant has explained, “[o0]ffering the usage-based feed, in tandem with proprietary

exchange feed” could “allow new entrants to grow their business,” which “may create more

subscribers for OPRA as new entrants decide that the full OPRA feed best serves their expanding

firms.”*2! That is another reason Cboe’s interpretation advances, not thwarts, the public interest.
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61 Fed. Reg. 49801, 49801 (Sept. 23, 1996).
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Interactive Brokers Group Letter at 2.
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CONCLUSION

The Commission should set aside OPRA’s Plan interpretation.
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