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In response to the October 21, 2022 Order Instituting Proceedings (the “OIP”) issued by
the Securities and Exchange Commission (“SEC” or “Commission”), Respondent Joshua
Abrahams objects to the OIP and moves for an order dismissing this matter, pursuant to Rule
250(a) of the Commission’s Rules of Practice, 17 C.F .R. § 201.250. The SEC’s in-house
adjudication of Mr. Abrahams’s matter: (1) violates his Seventh Amendment right to a jury trial;
(2) denies him due process; and (3) relies upon an unconstitutional delegation of legislative
power by Congress to the SEC that fails to provide an intelligible principle by which the SEC
would exercise the delegated power, in violation of Article I of the U.S. Constitution’s vesting of
“all” legislative power in Congress. Jarkesy v. SEC, 34 F.4th 446, 459 (5th Cir. 2022). This
motion is wholly collateral to the merits (or lack thereof) of the Commission’s claims alleged
against Mr. Abrahams. While the SEC lacks the expertise or authority to declare its proceeding
unconstitutional, Mr. Abrahams nevertheless brings this motion to provide the Commission an
opportunity to prevent an ongoing and irreparable constitutional injury to Mr. Abrahams.

1. Procedural History

On October 21, 2022, the Commission instituted this proceeding against Mr. Abrahams
pursuant to Section 4C of the Securities Exchange Act of 1934 (“Exchange Act”) and Rule
102(e)(1)(i1) of the Commission’s Rules of Practice, asserting that Mr. Abrahams engaged in
improper professional conduct through “repeated instances of unreasonable conduct, each
resulting in a violation of applicable professional standards.” OIP 4 I, 66. Among other things,
the Commission will determine what “if any, remedial action is necessary and appropriate”
against Mr. Abrahams “pursuant to Section 4C of the Exchange Act and Rule 102(e) of the
Commission’s Rules of Practice,” which remedial actions include the ability to “deny

temporarily or permanently, the privilege of practicing before” the Commission. OIP n.2 & § III.
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Because this motion is wholly collateral to the merits of the Commission’s claims, the
Commission’s factual assertions are not relevant to this motion and will not be repeated here.

1I. This Proceeding Violates Mr. Abrahams’s Seventh Amendment Right to a Jury
Trial

The SEC’s institution of this administrative process against Mr. Abrahams deprives him
of his Seventh Amendment right to a jury trial. In Jarkesy, the Fifth Circuit agreed that the
Seventh Amendment guaranteed the petitioners there a jury trial because in that case, the SEC’s
enforcement action was “akin to traditional actions at law to which the jury-trial right attaches.”
Jarkesy, 34 F.4th at 451. The same is true here.

Trial by jury is a “fundamental” component of our legal system “and remains one of our
most vital barriers to governmental arbitrariness.” Reid v. Covert, 354 U.S. 1, 10 (1957).
Because “[m]aintenance of the jury as a fact-finding body is of such importance and occupies so
firm a place in our history and jurisprudence[,] . . . any seeming curtailment of the right to a jury
trial should be scrutinized with the utmost care.” Dimick v. Schiedt, 293 U.S. 474, 486 (1935).
The Seventh Amendment protects that right. Jarkesy, 34 F.4th at 452. Congress may assign
adjudications to agency processes that exclude juries, but only under specific circumstances.

“Whether Congress may properly assign an action to administrative adjudication depends
on whether the proceedings center on ‘public rights.”” Id. at 453 (citing Atlas Roofing Co. v.
Occupational Safety & Health Rev. Comm’n, 430 U.S. 442, 450 (1977)). Congress cannot
circumvent the Seventh Amendment by passing statutes that assign traditional legal claims to
administrative agencies. /d. Rather, the types of claims at issue must center on public rights,
which arise “when Congress passes a statute under its constitutional authority that creates a right
so closely integrated with a comprehensive regulatory scheme that the right is appropriate for

agency resolution.” Id. (citing Granfinanciera, S.A. v. Nordberg, 492 U.S. 33, 54 (1989)). As
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stated in Jarkesy, the analysis therefore turns to: (1) whether the action’s claims arise or are
analogous to common law claims under the Seventh Amendment; and, if so (2) whether “the
Supreme Court’s public-right cases nonetheless permit Congress to assign it to agency
adjudication without a jury trial.” Id.

Here, the relevant considerations include: (1) whether “Congress ‘creat[ed] a new cause
of action, and remedies therefor, unknown to the common law,” because traditional rights and
remedies were inadequate to cope with a manifest public problem;” and (2) whether jury trials
would “go far to dismantle the statutory scheme” or “impede swift resolution” of the claims
created by statute. Jarkesy, 34 F.4th at 453 (quoting Atlas Roofing, 430 U.S. at 454 n.11, 461).
Here, the Commission’s claims and remedies are not “unknown to the common law.” /d.

First, like the SEC Rule at issue in Jarkesy — which the court found was akin to a
common law fraud action — the SEC’s claims here are analogous to suits under common law for
negligence. Determining whether Mr. Abrahams’s conduct was “unreasonable” or “improper”
under Section 4C of the Exchange Act or Rule 102(e)(1)(ii) is akin to a common law negligence
claim for breach of professional standards that cannot be assigned to agency adjudication under
the public rights doctrine. The OIP itself makes clear that “two types of negligent conduct may
constitute ‘improper professional conduct.”” OIP q 66. The right to a jury attaches to claims the
SEC seeks to “vindicate in its enforcement action [that] arise ‘at common law’ under the Seventh
Amendment,” including 102(e) claims that arise from common-law negligence claims. Jarkesy,
34 F.4th at 453 (finding SEC’s claims in case arose under common law because fraud
prosecutions were regularly brought in English courts at common law); Marrie v. SEC, 374 F.3d
1196, 1203 (D.D.C. 2004) (finding that 102(e) “identifies two types of negligence conduct that

would warrant sanctions”). The SEC cannot deprive Mr. Abrahams of his right to a jury.
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Second, the SEC seeks to penalize Mr. Abrahams by permanently barring him from
practicing before the Commission, which implicates his property rights to engage in a chosen
profession. “It is undoubtedly the right of every citizen of the United States to follow any lawful
calling, business, or profession he may choose, subject only to such restrictions as are imposed
upon all persons of like age, sex, and condition,” such that, once obtained, “cannot be arbitrarily
taken from [U.S. citizens], any more than their real or personal property can be thus taken.”
Dent v. West Virginia, 129 U.S. 114, 121-22 (1889). But the Commission may permanently
revoke a party’s ability to appear or practice before the Commission “in any way,” which
includes practicing as an accountant for publicly reporting companies. See 15 U.S.C. § 78d-3(a).

The process due Mr. Abrahams must account for the potential impact of this proceeding,
which may be more significant than even criminal sanctions. As Justice Gorsuch observed,

Ours is a world filled with more and more civil laws bearing more and more
extravagant punishments. Today’s “civil” penalties include confiscatory rather
than compensatory fines, forfeiture provisions that allow homes to be taken,
remedies that strip persons of their professional licenses and livelihoods, and
the power to commit persons against their will indefinitely. Some of these
penalties are routinely imposed and are routinely graver than those associated

with misdemeanor crimes—and often harsher than the punishment for felonies.

Sessions v. Dimaya, 138 S. Ct. 1204, 1229 (2018) (Gorsuch, J., concurring) (emphasis added).!
Third, in this case, a jury trial would not “go far to dismantle the statutory scheme” or
“impede swift resolution” of the statutory claims. Jarkesy, 34 F.4th at 455; see Granfinanciera,

492 U.S. at 60—63. For one, “the statutory scheme itself allows the SEC to bring enforcement

' To be sure, Jarkesy includes dicta to the effect that banning someone from participating in
securities industry activities (which is distinct from the type of professional bar sought against
Mr. Abrahams) is an equitable remedy; however, the Jarkesy court goes on to say, “The Supreme
Court has held that the Seventh Amendment applies to proceedings that involve a mix of legal
and equitable claims—the facts relevant to the legal claims should be adjudicated by a jury, even
if those facts relate to equitable claims too.” Jarkesy, 34 F.4th at 454 (citing Ross v. Bernhard,
396 U.S. 531, 537-38 (1970)).
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actions either in-house or in Article III courts, where the jury-trial right would apply.” Jarkesy,
34 F.4th at 455. “If Congress has not prevented the SEC from bringing claims in Article I11
courts with juries as often as it sees fit to do so, and if the SEC has in fact brought many such
actions to jury trial over the years, then it is difficult to see how jury trials could ‘dismantle the
statutory scheme.’” Id. at 455-56 (footnote omitted). “Congress could have purported to assign
such proceedings solely to administrative tribunals, but it did not[,]” id., and there is nothing to
suggest that negligence-based enforcement actions are uniquely suited for agency adjudication,
given that courts have dealt with negligence claims against professionals for years.

There also is no evidence that jury trials would impede swift resolution of the claims. Id.
Indeed, it is not at all clear that SEC administrative proceedings provide any “swifter” resolution
than federal court actions. According to one recent amicus brief filed in a case currently pending
before the Supreme Court, SEC v. Cochran, “There are, for example, thirteen pending
enforcement proceedings on the five-member Commission’s appellate review docket—seven of
them commenced, like the respondent’s case, more than six years ago. The mean and median
age of these cases are 2,177 days and 2,291 days, respectively. By comparison, federal civil
cases disposed of through judgments obtained via jury verdict had an average case duration of
771 days.” Brief of the Cato Institute as Amicus Curiae Supporting Respondent, SEC v.
Cochran, No. 21-1239, 2022 WL 2760528, at *2-3 (U.S. July 7, 2022).

In fact, the SEC regularly employs a constitutionally approved method for negligence-
based federal securities law liability determinations. The SEC first brings an action in federal
court to determine liability and then, if successful, brings an administrative action to impose a
remedy. The SEC refers to these oft-employed proceedings as “follow-on administrative

proceedings” (“Follow-on APs”). See, e.g. SEC Division of Enforcement Annual Report FY
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2022, at 1, https://www.sec.gov/files/fy22-enforcement-statistics.pdf (stating SEC filed 169
Follow-on APs in 2022). Indeed, the SEC Enforcement Manual, “a reference for staff in the
Division of Enforcement,” specifically states that Follow-on APs are “to determine whether
barring a person . . . is appropriate based on the entry of a civil injunction . . . against that
person.” SEC, DIVISION OF ENFORCEMENT MANUAL § 2.5.3 (2017), “Follow-on Administrative
Proceedings” Id. (emphasis added).

For example, in SEC v. Jensen, 835 F.3d 1100, 1106-07 (9th Cir. 2016), the SEC filed a
complaint in federal court against accountant Thomas Tekulve for, among other things,
violations of the negligence-based sections 17(a)(2) and (3) of the Securities Act of 1933, giving
him the opportunity to have liability determined by a jury. See Complaint, SEC v. Jensen, No.
2:11-CV-05316-R-AGR (C.D. Cal. June 24, 2011), ECF No. 1. After the Ninth Circuit appeal,
Mr. Tekulve consented to a judgment in the federal court case with the SEC, and the court
entered a final judgment against him. See Final Judgment as to Defendant Thomas C. Tekulve,
Jr., SEC v. Jensen, No. 2:11-CV-05316-R-AGR (C.D. Cal Sept. 12, 2017), ECF No. 252.
Following conclusion of the federal court case, the SEC instituted a Follow-on AP in which the
SEC suspended Mr. Tekulve’s ability to practice as an accountant before the SEC. See In the
Matter of Thomas C. Tekulve, Order Instituting Administrative Proceedings Pursuant To Rule
102(e) of the Commission’s Rules of Practice, Making Findings, and Imposing Remedial
Sanctions, Admin. Proc. No. 3-18181 (Sept. 14, 2017),
https://www.sec.gov/litigation/admin/2017/34-81619.pdf. In other words, in Mr. Tekulve’s case,
the SEC first brought an action in an Article III federal court, then, once liability had been
determined in that court, it commenced an administrative proceeding to suspend Mr. Tekulve’s

right to practice as an accountant before the SEC. Id. To be constitutionally compliant, the SEC
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should have done the same here. The SEC should have brought a claim against Mr. Abrahams
in federal court under Section 4C of the Exchange Act, and could then consider imposing
discipline in a Follow-on AP after a jury decided the negligence issue. See, e.g. Merrill Lynch,
Pierce, Fenner & Smith Inc. v. Manning, 578 U.S. 374, 376-77 (2016) (federal courts have
exclusive jurisdiction over Exchange Act claims).

In short, the SEC’s claim against Mr. Abrahams is analogous to common-law claims in
that they seek to penalize Mr. Abrahams and are akin to common law negligence claims; trying
those negligence-based claims in an Article III court (rather than in this administrative
proceeding) is permitted under the Exchange Act and will not “impede swift resolution” of the
claims.

III.  This Proceeding Denies Mr. Abrahams Due Process

The SEC’s denial of Mr. Abrahams’s right to a jury is exacerbated by the egregious due
process shortcomings of the SEC administrative hearing procedures.> Among other things, Mr.
Abrahams is entitled to a hearing in front of a judge that is not the same entity (or beholden to
the same entity) that not only has promulgated the rule at issue but also is prosecuting the action.
A “fair trial i a fair tribunal is a basic requirement of due process.” In re Murchison, 349 U.S.
133, 136 (1955). “This applies to administrative agencies which adjudicate as well as to courts.”
Withrow v. Larkin, 421 U.S. 35, 46 (1975) (citation omitted).

This administrative proceeding suffers from profound structural biases. The Commission

as a whole encompasses both the enforcement entity that investigates and prosecutes alleged

2 These due process shortcomings will be further exacerbated if, as is the SEC’s current practice,
it delegates decision making to its own Office of General Counsel or to its own Administrative
Law Judges. Indeed, this same practice presents potential Appointments Clause and removal
power violations.
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violations and the Office of Administrative Law Judges. See 17 C.F .R. §§ 200.14 (Office of
Administrative Law Judges), 200.19b (Director of the Division of Enforcement). Moreover, the
Commission has the final say within the administrative proceeding concerning liability. 17
C.F.R.§201.411. As described by Ronald J. Riccio, professor of constitutional law at Seton
Hall Law School, “[I]t doesn’t look good” that in Commission proceedings “you’re investigated,
prosecuted and judged by agency personnel.” Gretchen Morgenson, At the S.E.C., a Question of
Home-Court Edge, N.Y. TIMES (Oct. 5, 2013).3

The SEC’s Rules of Practice governing this proceeding further violate due process
because they deny Mr. Abrahams appropriate discovery necessary to prepare his defense. The
SEC’s investigation in this matter stretched for years, during which time the enforcement staff
could obtain testimony from whomever they chose. Mr. Abrahams has no such right. Rather,
“the discovery allowed to defendants in SEC administrative tribunals is far more limited” than in
federal court. Drew Thornley & Justin Blount, SEC in House Tribunals: A Call for Reform, 62
Vill. L. Rev. 261, 279 (2017). In federal court actions litigants have broad discovery rights and
can take multiple sworn depositions of witnesses, demand answers to interrogatories, and
demand the production of documents and other evidence without leave of the court. See Fed. R.
Civ. P. 26(b)(1), 30(a), 33, 34. But in administrative proceedings, we anticipate the Commission
and staff will take the position that discovery is severely limited. For example, we anticipate the
Staff will take the position that Mr. Abrahams may conduct only three depositions as a matter of
right, 17 C.F .R. § 201.233(a)(1), and has no right to demand answers to interrogatories or to
compel the production of documents. Instead, the Commission and Staff will unfairly attempt to

restrict Mr. Abrahams to the limited opportunity of “inspecting and copying” certain

3 http://www.nytimes.com/2013/10/06/business/at-the-sec-a-guestion-of-home-court-edge.html
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enforcement documents held by the Commission and argue that Mr. Abrahams has no remedy if
such evidence is not made available by the Division of Enforcement or for other evidentiary
shortcomings. See, e.g., 17 C.F.R. §§ 201.230(a). But Mr. Abrahams’s ability to defend himself
depends on his ability to gather such evidence, and the limited discovery the Commission and
Staff will assert is available here is not an adequate substitute. This also denies Mr. Abrahams
constitutionally required procedural protections.

Further, this proceeding denies Mr. Abrahams the right to fairly present evidence and
limit irrelevant and prejudicial material. In federal court, of course, trials are conducted
according to formal rules of procedure, in open court, and in accordance with the Federal Rules
of Evidence. Fed. R. Civ. P. 43(a). By contrast, “[t]he ALJ has virtually unfettered discretion
regarding what evidence will be admitted, including what witnesses will be allowed and even
whether those witnesses can be cross examined.” Thornley & Blount, 62 Vill. L. Rev. at 280.
Indeed, the only standard is whether evidence is “relevant,” as determined by the Commission or
hearing officer. 17 C.F .R. § 201.320(a). This allows the introduction of “hearsay” evidence,
even if it would not be admissible in federal court. /d. at 201.320(b). And the ALJ even has
“discretion” to curtail the presentation of evidence, including opportunities for cross-
examination. Id. § 201.326.

Finally, there is no meaningful review of the Commission’s (or the Commission’s ALJ’s)
fact-finding, despite the lack of procedural protections discussed above. Any facts found by the
ALJ, and adopted by the Commission, are deemed “conclusive” so long as they are premised on
“substantial evidence.” Steadman v. SEC, 450 U.S. 91, 96 n.12 (1981). But considering that

these findings arise following proceedings without juries or rules of evidence, by judges
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employed by the prosecuting entity, and after only limited discovery, this deference compounds
the deprivation of fair process.
This proceeding violates due process guarantees and must not continue.

IV. This Proceeding Results from an Unconstitutional Delegation of Legislative
Authority

Under Article I of the U.S. Constitution, all legislative powers are vested in Congress.
U.S. Const. Art. I, § 1. Congress cannot delegate to the courts or to any other tribunals “powers
which are strictly and exclusively legislative.” Wayman v. Southard, 23 U.S. 1, 42 (1825). If
Congress grants regulatory authority to another entity, it must do so with “an ‘intelligible
principle’ by which the recipient of the power can exercise it.” Jarkesy, 34 F. 4th at 461 (citation
omitted). Congress has granted such authority to the SEC, but has provided no intelligible
principle limiting it. /d. at 461-63.

“Government actions are legislative if they have the purpose and effect of altering the
legal rights and duties and relations of persons . . . outside the legislative branch.” Jarkesy, 34
F. 4th at 461 (internal quotation marks omitted) (alteration in original) (citation omitted). “The
Supreme Court has noted that the power to assign disputes to agency adjudication is ‘peculiarly
within the authority of the legislative department.”” Id. (quoting Oceanic Steam Navigation Co.
v. Stranahan, 214 U.S. 320, 339 (1909)). In limited circumstances, Congress may even assign
matters “traditionally at home in Article III courts” to agency adjudication. Id.

Congress granted the SEC the power to institute an administrative proceeding and
thereafter censure or bar an accountant from practicing before the Commission in Section 4C of
the Exchange Act. However, Section 27 of the Exchange Act, 15 U.S.C. §78a, confers exclusive
federal jurisdiction over the suits that “arise under” the Exchange Act pursuant to the general

federal question statute, 28 U.S.C. § 1331. Merrill Lynch, Pierce, Fenner & Smith Inc. v.

10
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Manning, 578 U.S. 374, 376-77 (2016). As such, the Commission enjoys the choice of whether
to bring a claim under the Exchange Act, including a Section 4C claim, in either an
administrative proceeding or in federal court. This goes far beyond simple prosecutorial
discretion because it allows the SEC not only to determine whether to bring an action, but also to
select the legal forum, processes, and protections that will govern the proceeding. The power to
determine which cases are brought for agency adjudication is a unique legislative power; by
permitting the SEC to make such determinations, Congress has granted the SEC legislative
power. Jarkesy, 34 F. 4th at 461; see also Crowell v. Benson, 285 U.S. 22, 50 (1932) (finding
ability to determine whether cases are brought before administrative tribunals is “completely
within congressional control”).

In granting the SEC this sweeping power, Congress provided no intelligible principle to
guide the SEC as to when to apply Section 4C or Section 27 of the Exchange Act. Jarkesy, 34
F.4th at 462. The Supreme Court has held that “a statutory delegation is constitutional as long as
Congress ‘lay[s] down by legislative act an intelligible principle to which the person or body
authorized to [exercise the delegated authority] is directed to conform.’” Gundy v. United States,
139 S. Ct. 2116, 2123 (2019) (quoting Mistretta v. United States, 488 U.S. 361, 372 (1989).).
“The constitutional question is whether Congress has supplied an intelligible principle to guide
the delegee’s use of discretion.” Id. Neither Section 4C nor Section 27 of the Exchange Act
contains such an intelligible principle. Neither section provides limitations or guidance on
factors the SEC should consider in choosing to bring a matter before an ALJ or an Article II1
judge. Jarkesy, 34 F.4th at 462-63. “If the intelligible principle standard means anything, it

must mean that a total absence of guidance is impermissible under the Constitution.” Id. at 462.

11
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Because the SEC’s administrative proceedings are based on an improper grant of legislative
power, the action against Mr. Abrahams is likewise unconstitutional and should be stopped.

V. In the Alternative, the SEC Should Stay This Proceeding

To remedy pervasive constitutional defects in this proceeding, in the event the
Commission fails to grant his motion to dismiss this proceeding, Mr. Abrahams will file a
complaint for declaratory and injunctive relief in the United States District Court. While that
matter is pending, the SEC should stay this proceeding so that it may be appropriately
adjudicated in a court of competent jurisdiction.*

VI. Conclusion

For at least the foregoing reasons, the Commission should dismiss this action in its
entirety, or, in the alternative, stay the action to permit Mr. Abrahams the ability to seek an

injunction in an Article III court.

Dated: November 22, 2022

Respectfully submitted,

/s/ Thomas A. Zaccaro
Thomas A. Zaccaro
Nicolas Morgan

PAUL HASTINGS LLP
515 S. Flower Street
Twenty-Fifth Floor

Los Angeles, CA 90071

Attorneys for Joshua Abrahams

* Indeed, given the Supreme Court’s current consideration of related issues in SEC v. Cochran, it
would be premature to allow this proceeding to go forward only to potentially be forced to stay it
following the Court’s ruling.
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CERTIFICATE OF SERVICE

In accordance with 17 C.F.R. §§ 201.150, 201.151, I certify that a copy of Respondent
Joshua Abrahams’s Motion for an Order Dismissing the Proceedings and Memorandum of Law
in Support Thereof was served on the following on November 22, 2022, via the methods

indicated below:

VIA EMAIL AND MAIL

Stephen Kam

Trial Counsel

Securities and Exchange Commission
444 Flower Street, Suite 900

Los Angeles, CA 90071

Email: KamS@SEC.GOV
Telephone: (323) 302-7465

Dated: November 22, 2022 /s/ Thomas A. Zaccaro

Thomas A. Zaccaro
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