UNITED STATES OF AMERICA
Before the
SECURITIES AND EXCHANGE COMMISSION

)
)
(N THE MATTEROF ) ADMINISTRATIVE PROCEEDING
GREGORY LEMELSON ; FILE NO. 3-20828
Respondent. ;

RESPONDENT’S MOTION IN LIMINE TO PREVENT
THE DIVISION OF ENFORCEMENT FROM RELITIGATING
THEIR LOSS IN THE PROCEEDING BELOW AND
FROM INTRODUCING POST-TRIAL STATEMENTS OF RESPONDENT IN
VIOLATION OF HIS FIRST AMENDMENT RIGHTS

First, based on the Division of Enforcement’s witness and exhibit lists, Respondent Fr.
Emmanuel Lemelson believes the Division may be seeking to relitigate the underlying
proceeding, which it overwhelmingly lost at trial. This should not be countenanced.

It is well-settled that findings of fact and conclusions of law made in the underlying
action are immune from attack in a follow-on administrative proceeding. Ted Harold
Westerfield, Exchange Act Release No. 41126 (Mar. 1, 1999), 54 S.E.C. 25, 32 n.22 (collecting
cases). “The doctrine of collateral estoppel prevents the Commission from reconsidering a
district court’s injunction, as well as the factual and procedural issues that were actually litigated
and necessary to the court’s decision to issue the injunction.” Reginald Buddy Ringgold, III, Inv.
Advisers Act. Rel. No. 6267 (2023); accord Gary M. Kornman, Exchange Act Release No.
59403, 2009 WL 367635, *8 (Feb. 13, 2009) (“The doctrine of collateral estoppel prevents
relitigating the factual findings or the legal conclusions of an underlying criminal proceeding in a
follow-on administrative proceeding.”), petition denied, 592 ¥.3d 173 (D.C. Cir. 2010); Jose P.

Zollino, Exchange Act Release No. 55107, 2007 WL 98919, at *4 (Jan. 16, 2007) (explaining



that the basis for a follow-on proceeding “is the action of the district court” and “its purpose is
not to revisit the factual basis for that action”); Sherwin Brown, Advisers Act Release No. 3217,
2011 WL 2433279, at *4 (June 17, 2011) (applying doctrine of collateral estoppel in follow-on
proceeding instituted based on injunction); James E. Franklin, Exchange Act Release No. 56649,
2007 SEC LEXIS 2420, at *11 & nn.13-14 (Oct. 12, 2007) (same), pet. denied, 285 F. App'x 761
(D.C. Cir. 2008).

Here, because the jury soundly rejected the Commission’s entire case against Lemelson,
including all of the allegations contained in his 56 pages of written reports about Ligand
Pharmaceuticals, except for three isolated sentences or sentence fragments he uttered in 2014,
two of which related to a pre-operational non-public company that he never traded in (Viking
Therapeutics), and a third which was a 1.5 second snippet of an audio interview the Division
cannot seek to relitigate its case again here, nor may the Commission—under its own established
precedent—allow the Division to attempt to do so. Thus, the ALJ’s sole role in this follow-on
proceeding is to determine whether those three eleven-year-old sentences or sentence fragments,
standing alone and isolated from the surrounding noise of the Commission’s other unproven
allegations, warrant the severe additional punishment of imposing on Lemelson a lifetime bar or
suspension from the securities industry.

Second, according to the Division’s proposed exhibit list, the Division intends to admit in
evidence dozens of public statements Lemelson has made about various topics, including the
Division’s eleven-year vendetta against him and Lemelson’s exposure of what he believes to be
improper and illegal practices at Ligand Pharmaceuticals and Viking Therapeutics.

The First Amendment to the United States Constitution squarely protects all such

statements, and Lemelson’s rights would be trampled on if the Division is allowed to argue that



such statements warrant the Commission barring Lemelson from the securities industry. Nothing
in the Steadman factors permits the Division or the Commission from running roughshod over
Lemelson’s First Amendment rights in this manner. Accordingly, all such evidence, which is
both constitutionally infirm and wholly irrelevant, should be excluded.
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