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UNITED STATES OF AMERICA 
Before the 

SECURITIES AND EXCHANGE COMMISSION 
 

ADMINISTRATIVE PROCEEDING 
File No. 3-20650 

 

 
In the Matter of 
 
American CryptoFed DAO LLC, 
 
 Respondent. 
 

 
 
 
 
 
 
 

 
DIVISION OF ENFORCEMENT’S STATEMENT REGARDING 

PREHEARING CONFERENCE 
  

The Division of Enforcement (“Division”), in accordance with the order from 

the Securities and Exchange Commission (“Commission”) dated December 16, 2021, 

hereby provides the following information regarding the matters discussed and 

agreements reached during the prehearing conference between the Division and 

American CryptoFed DAO LLC (“American CryptoFed” or “Respondent”).  

The parties conducted the prehearing conference by Webex video conference 

on December 20, 2021, from approximately 10:00 am ET until approximately 11:30 

am ET. Present for the Division were Christopher Bruckmann, Martin Zerwitz, 

Michael Baker and Brian Falgiano. Present for American CryptoFed were Marian 

Orr, Scott Moeller, and Xiaomeng Zhou. 

The Division had hoped to submit a joint statement with American 

CryptoFed regarding the subjects discussed and agreements reached during the 

prehearing conference, and sent a proposed draft joint statement to American 
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CryptoFed on December 20, 2021. The parties corresponded by email regarding this 

draft and American CryptoFed stated that it was “not ready to state what we can 

agree and what we cannot regarding your draft.” The Division finds this statement 

confusing, as American CryptoFed explicitly agreed to multiple items during the 

prehearing conference. It is unclear to the Division if American CryptoFed is 

disputing whether it had agreed to those items, seeking to withdraw its agreement 

to those items, and whether this applies to all the agreements the parties reached, 

or only some. Additionally, it is unclear when American CryptoFed will be “ready” 

to state what it has agreed to and what it has not. Accordingly, the Division submits 

this statement of the subjects discussed and agreements reached during the 

prehearing conference, while noting that American CryptoFed may dispute some of 

these items.  

Prior to the discussion, American CryptoFed provided the Division with a 

proposed agenda for the pre-hearing conference, filed with the Commission around 

on December 19, 2021.  The parties discussed both the items in that agenda and the 

additional items listed in Rule 221.  Below are the specific subjects discussed and 

agreements reached. 

1) Simplification and clarification of the issues 

a) American CryptoFed asked the Division to clarify its position regarding the 

application of Section 12(h) to this proceeding. The Division clarified two 

points. First, the Division does not believe that Section 12(h) can permit an 

issuer to be exempt from providing certain information in a registration 

statement, rather it is to exempt an issuer from having to file a registration 
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statement at all. Second, an application for an exemption under Section 12(h) 

is not a defense to the allegations in the Order Instituting Proceedings 

(“OIP”). Rather, it is an entirely separate process of seeking permission from 

the Commission for an exemption. The parties further discussed this in 

connection with settlement talks, discussed below. 

b) American CryptoFed asked the Division to clarify its position regarding the 

application of Section 12(c) to this proceeding. The Division clarified three 

points. First, Section 12(c) could theoretically be used by an issuer to receive 

an exemption from providing required information in a registration 

statement, if the Commission determined that such information was 

inapplicable and agreed to accept alternative information of a comparable 

character instead. Second, an application to provide alternative information 

under Section 12(c) is not a defense to the allegations in the Order Instituting 

Proceedings (“OIP”). Rather, it is an entirely separate process of seeking 

permission from the Commission for authorization to provide alternative 

information. Third, the Division noted that it did not believe American 

CryptoFed had yet specified what alternative information of a comparable 

character it wished to provide, and in any event, had not applied to the 

Commission for an exemption under Section 12(c). The parties further 

discuss this in connection with settlement talks, discussed below. 

c) American CryptoFed asked the Division why Sections 12(c) and 12(h) cannot 

be part of this proceeding. The Division explained its position that those 
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sections were separate provisions with separate processes. American 

CryptoFed explained it did not agree with the Division’s view. 

d) American CryptoFed asked the Division to provide the legal theory regarding 

why the Division viewed American CryptoFed’s planned Form S-8 

distribution as impermissible. The Division explained that even if the Form 

S-8 were only used to distribute Locke tokens to natural persons, it still did 

not qualify for Form S-8 distribution because there was no employee benefit 

plan, and the service the token recipients were providing did not qualify as a 

proper service unrelated to the distribution under the rules governing Form 

S-8. American CryptoFed explained it did not agree with the Division’s view. 

e) American CryptoFed clarified that since Locke tokens would not be tradeable 

until after the Commission permitted American CryptoFed’s Form S-1 to 

become effective, it did not believe that there was any possible investor harm 

here, and that therefore the Division and/or the Commission did not have 

standing to bring this proceeding. The Division explained it believed that 

since the Form 10 had been filed with the Commission, there was proper 

standing for the Commission to institute the proceeding and the Division to 

present the Division’s case that the Form 10 should be denied. 

f) The parties discussed whether American CryptoFed’s Form 10 contains 

audited financial statements, and American CryptoFed explicitly agreed that 

its Form 10 does not contain audited financial statements. 
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g) The parties agreed that there is a factual dispute regarding whether the 

Form 10 indicates a plan to use a Form S-8 to distribute to more than 500 

entities and persons (which is the Division’s interpretation) or indicates a 

plan to use the Form S-8 to only distribute to more than 500 natural persons 

(which is American CryptoFed’s interpretation). 

h) American CryptoFed indicated that it planned to file additional motions in 

this proceeding, as they felt was appropriate, as the proceeding developed. 

2) Exchange of Witness and Exhibit Lists 

a) The Division indicated it would likely have one witness, likely someone from 

the Division of Corporation Finance, and that its exhibits would be American 

CryptoFed’s Form 10 filings and exhibits, and possibly other documents 

included in the Rule 230 production, which was not very large in this case. 

b) American CryptoFed indicated that Business associations, representatives 

for Local & State governments, lawmakers, and other influential individuals 

may testify about the benefits to recipients of Locke token distributions, 

distributed and received free of charge, and that exhibits would be 

determined in the future. 

c) The Division indicated that given the motions that are still pending, it did 

not need more specificity from American CryptoFed at this time, but would 

need more specific information about witnesses and exhibits in the future if 

there is a hearing in this proceeding. 
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3) Timing of expert witness disclosures and reports 

a) American CryptoFed identified multiple people who have written media 

articles about this case as possible expert witnesses, but indicated that it had 

not contacted any of those persons yet about serving as expert witnesses. 

b) The Division made three points regarding expert witnesses. First, the 

Division was unlikely to have any expert witnesses in this case except in 

possible rebuttal to an expert called by American CryptoFed. Second, the 

Division did not view the opinions expressed in the media articles referred to 

by American CryptoFed as proper expert testimony, but only as legal 

arguments, and the Division reserved the right to move to strike any such 

testimony. Third, American CryptoFed would need to submit reports from 

any expert it seeks to call in accordance with Rule 222, and do so in advance 

of the hearing. American CryptoFed indicated it understood the requirements 

of Rule 222. The parties agreed that a discussion about the precise date on 

which any expert reports would be submitted could be deferred until after the 

Commission rules on the Motions for a More Definite Statement. 

4) Stipulations, admissions of fact, and stipulations concerning the 
contents, authenticity, or admissibility into evidence of documents. 

a) American CryptoFed asked that the Division admit the content of a passage 

from its Constitution and the description of the Ducat Economic Zone exist. 

The Division, while making clear it was not admitting to the truth of those 

passages, admitted that they exist and further clarified that since each 
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document was an attachment to the Form 10 filing, they were documents of 

which the Commission could take official notice. 

5) Matters of which official notice may be taken 

a) The parties explicitly agreed the Commission could take official notice of the 

Form 10, the exhibits thereto, and American CryptoFed’s October 6, 2021 

Filing. 

6) Schedule of Prehearing Briefs 

a) The Division asserted that submission of prehearing briefs was premature at 

this time, since the Commission has not ruled on the Motions for More 

Definite Statement, nor have the parties moved for summary disposition. 

American CryptoFed indicated that it was entitled to know the Division’s 

legal theories now. The Division, in addition to the matter discussed in 

Section 1 above, indicated that its legal theory was that American CryptoFed 

filed a Form 10 that did not contain information that was required and 

contained information that was misleading.  

7) The method of service for papers other than Commission orders 

a) The parties agreed to continue to serve papers on each other by email, 

pursuant to Rule 150. 

8) The filing of any motion pursuant to Rule 250 

a) The Division had previously indicated its desire to move for summary 

disposition pursuant to Rule 250, and per the Commission’s December 15, 
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2021 order is waiting on a ruling from the Commission before filing this 

motion.  

b) American CryptoFed filed a motion for judgment on the pleadings under Rule 

250(a) on December 19, 2021, and indicated it will likely also move for 

summary disposition as well. 

9) Settlement of any or all issues 

a) The parties discussed settlement in general terms, without exchanging any 

specific settlement proposals. The Division offered that if American 

CryptoFed provided the specific alternative information it thinks is 

appropriate under Section 12(c), the Division would consider that information 

in good faith and determine whether, as a way to settle this proceeding, it 

could recommend to the Commission to accept the alternative information. 

This does not change the Division’s position that Section 12(c) cannot serve as 

a defense to this proceeding. 

b) The Division suggested that American CryptoFed consider withdrawing the 

Form 10 and instead submitting an application under Section 12(c) or Section 

12(h) as a way to move forward. American CryptoFed’s representatives 

indicated that they would discuss this amongst themselves and consider it. 

10) Determination of hearing dates 

a) The parties agreed to defer this until after the resolution of some of the 

pending motions. 
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11) Amendments to the order instituting proceedings or answers 
thereto;  

a) The Division does not plan to seek to Amend the OIP, and American 

CryptoFed does not plan to amend its Answer, but the parties agreed that a 

ruling by the Commission on the Motions for More Definite Statement may 

affect this. 

12) Production, and timing for completion of the production, of 
documents as set forth in Rule 230, and prehearing production of 
documents in response to subpoenas duces tecum as set forth in Rule 
232;  

a) The parties agreed that the Division has completed production pursuant to 

Rule 230, and that subpoenas for documents from third parties is not likely to 

be necessary in this proceeding. 

13) Specification of procedures as set forth in Rule 202;  

a) This is not applicable to Enforcement proceedings 

14) Depositions to be conducted, if any, and date by which depositions 
shall be completed;  

a) Rule 233(a) depositions are not available in this proceeding, there would only 

be Rule 233(b) depositions for unavailable witnesses, which neither party 

anticipates being necessary at this time.   

15) Such other matters as may aid in the orderly and expeditious 
disposition of the proceeding. 

a) The parties did not have anything additional to discuss.  
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Accordingly, the Division respectfully requests that the Commission accept 

the above statement of matters discussed at the December 20, 2021 prehearing 

conference in this matter. 

 

Dated:  January 3, 2022  
  

Respectfully submitted,  
 
 

/s/ Christopher Bruckmann    
Christopher Bruckmann  (202) 551-5986  
Martin Zerwitz        (202) 551-4566  
Michael Baker  (202) 551-4471  
Securities and Exchange Commission   
100 F Street, N.E. 
Washington, D.C.  20549-5949 
bruckmannc@sec.gov 
zerwitzm@sec.gov 
bakermic@sec.gov   
COUNSEL FOR  
DIVISION OF ENFORCEMENT 
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I hereby certify that I caused true copies of the Division of Enforcement’s 

Statement Regarding Prehearing Conference to be served on the following on 
January 3, 2022, in the manner indicated below: 
 

By Email: 
 
Marian Orr 
marian.orr@americancryptofed.org 
Chief Executive Officer 
American CryptoFed DAO LLC 
 
Scott Moeller 
scott.moeller@americancryptofed.org 
Organizer 
American CryptoFed DAO LLC 
 
Zhou Xiaomeng  
zhouxm@americancryptofed.org 
Organizer 
American CryptoFed DAO LLC 
 
 
 

/s/ Christopher Bruckmann 
Christopher Bruckmann 
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