
 UNITED STATES OF AMERICA  

Before the 

SECURITIES AND EXCHANGE COMMISSION 

 

SECURITIES EXCHANGE ACT OF 1934  

Release No. 93551 / November 10, 2021  

 

ADMINISTRATIVE PROCEEDING  

File No. 3-20650 

 

In the Matter of 

American CryptoFed DAO LLC, 

Respondent. 

RESPONDENT AMERICAN CRYPTOFED 

DAO LLC’S MOTION TO CONFIRM THE 

OPERATION OF FORM 10, SECTION 12(g), 

12 (b) AND 12 (h) OF SECURITIES 

EXCHANGE ACT OF 1934.   

 

          On November 10, 2021, the Securities and Exchange Commission (“Commission” or 

“SEC”) issued an order instituting administrative proceedings (“OIP”) against American 

CryptoFed DAO LLC (“American CryptoFed” or “Respondent”) pursuant to Section 12(j) of 

the Securities Exchange Act of 1934 (“Exchange Act”). The OIP’s Paragraphs 12, 13 and 14 

include operative claims of Exchange Act Section 12 (g), 12(b) and Form 10 used to register 

a class of securities pursuant to the Section 12(b) or (g). Pursuant to Rule 250 (a) Motion for 

a ruling on the pleadings, Respondent hereby moves the Commission to confirm that as a 

matter of law, i) an issuer does not need to provide information required by Exchange Act 

Section 12 (g), 12(b) and Form 10, if the information does not and will not exist, but ii) can 

apply for exemption pursuant to Exchange Act Section 12 (h).    

The OIP’s Paragraph 12 asserts the following regarding Section 12(g):  
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Section 12(g) of the Exchange Act states that parties may register a class of securities 
under the provision “by filing with the Commission a registration statement . . . with respect 
to such security containing such information and documents as the Commission may specify 
comparable to that which is required in an application to register a security pursuant to” 
Exchange Act Section 12(b). 

 
The OIP’s Paragraph 13 asserts the following regarding Section 12(b):  

Section 12(b) of the Exchange Act requires applications to include “[s]uch 
information, in such detail, as to the issuer and any person directly or indirectly controlling or 
controlled by, or under direct or indirect common control with, the issuer, …as the 
Commission may by rules and regulations require, as necessary or appropriate in the public 
interest or for the protection of investors,” including information about “ the organization, 
financial structure, and nature of the business; the terms, position, rights and privileges of the 
different classes of securities outstanding; [and] the terms on which their securities are to be, 
and during the preceding three years have been, offered to the public or otherwise . . . ”.  

 
The OIP’s Paragraph 14 asserts the following regarding Form 10:  

Form 10 is a registration statement used to register a class of securities pursuant to 
Exchange Act Section 12(b) or (g) for which no other form is prescribed. The instructions to 
Form 10 identify 15 items of information described in Regulation S-K and Regulation S-X 
that must be included in the registration statement. 

 
However, there are scenarios for which information required by Exchange Act 

Section 12 (g), 12(b) and Form 10, does not and will not exist.  The following example is an 

quote from a recent article, attached as Exhibit 1, authored by two attorneys, Daniel L. 

McAvoy and Stephen A. Rutenberg of Polsinelli PC, and published in the National Law 

Review, Volume XI, Number 327, November 23, 2021, entitled “DAOsing Rods and the 

Power of Enforcement Prediction”.  The two authors’ opinion echoes Respondent’s view 

regarding the OIP’s Paragraphs 5, 6, 16 and 17 after they independently analyzed the 

American CryptoFed’s case. All emphases in bold are added.   

  “A DAO is an organization encoded as a transparent computer program, controlled by 
the organization members and not by a central corporate entity, often through a 
governance token utilized on a blockchain.” (Exhibit 1, p.1) 

“This highlights several issues with being able to register DAO-issued tokens 
under the current regulatory framework. The SEC disclosure forms rightly require 
financial statements and business information regarding the issuer. That said, a DAO is not 
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really an entity. There often is a supporting entity in place alongside a DAO, and in some 
instances an organization that isn’t really decentralized may be mislabeled as a DAO, but the 
DAO itself in almost all circumstances would not be able to produce financial 
statements prepared in accordance with generally accepted accounting principles. If the 
DAO does not have a definable business and truly is decentralized, then there may not 
be a management structure for which information can be provided. Further, depending 
on the circumstances, the financial condition of a DAO may be of limited relevance to 
holders of the tokens, particularly if there truly is a level of decentralization that would allow 
the project to move forward even if the ‘entity’ sponsoring the token were to collapse (or the 
financial statements of the issuer could be looking at the wrong thing if the treasury of the 
DAO is not housed in that entity). Simply put, this action implies that it will be difficult if 
not impossible for a true DAO to register its tokens under the current regulatory 
framework, even if it sets itself up in a way to attempt robust compliance.” (Exhibit 1, 
p.1-2) 

“Maybe the SEC should also consider a framework under which a DAO or a 
supporting organization of a DAO can register securities, particularly as the discussion 
regarding regulation of stablecoins and DeFi starts to heat up.” (Exhibit 1, p.3).  

 
Below is the relevant text of Exchange Act Section 12 (h). This statute anticipates the 

necessary actions to be taken by the Commission when facing a scenario as described by the 

two authors above.  

(h) Exemption by rules and regulations from certain provisions of section 
The Commission may by rules and regulations, or upon application of an interested person, 
by order, after notice and opportunity for hearing, exempt in whole or in part any 
issuer or class of issuers from the provisions of subsection (g) of this section or from 
section 78m, 78n, or 78o(d) of this title or may exempt from section 78p of this title any 
officer, director, or beneficial owner of securities of any issuer, any security of which is 
required to be registered pursuant to subsection (g) hereof, upon such terms and 
conditions and for such period as it deems necessary or appropriate, if the Commission finds, 
by reason of the number of public investors, amount of trading interest in the securities, the 
nature and extent of the activities of the issuer, income or assets of the issuer, or otherwise, 
that such action is not inconsistent with the public interest or the protection of investors. The 
Commission may, for the purposes of any of the above-mentioned sections or 
subsections of this chapter, classify issuers and prescribe requirements appropriate for 
each such class. (15 U.S.C. § 78l(h)) 

 
The Division of Enforcement (“Division”) and Respondent raised the scenario above 

and the possibility of Exchange Act Section 12 (h) as a solution via an email communication, 

attached as Exhibit 2, but this overture by Respondent did not lead to any results.    
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For the reasons set forth above, Respondent respectfully requests that the Commission 

confirms that as a matter of law, i) an issuer does not need to provide information required by 

Exchange Act Section 12 (g), 12(b) and Form 10, if the information does not and will not 

exist, but ii) can apply for exemption pursuant to Exchange Act Section 12 (h).    

  

 
Dated: December 18, 2021 
 
 

                                                              Respectfully submitted, 

 

            

                                                                                   By /s/ Marian Orr 

                                                     Marian Orr 

       CEO, American CryptoFed DAO LLC 

                                                                     1607 Capitol Ave Ste 327 

                                                                                     Cheyenne, WY. 82001  
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CERTIFICATE OF SERVICE 

 

I hereby certify that a true copy of this Motion was filed by eFAP and was served on the 

following on this 18th day of December 2021, in the manner indicated below: 

 

By Email: 

Christopher Bruckmann, Trial Counsel 

Division of Enforcement – Trial Unit 

U.S. Securities and Exchange Commission 

100 F Street, N.E. 

Washington, D.C. 20549-5949 

202-551-5986 

bruckmannc@sec.gov 

 

                                                                   By /s/ Marian Orr 

                                                         Marian Orr 

    CEO, American CryptoFed DAO LLC 

                                                                        1607 Capitol Ave Ste 327 

                                                                                       Cheyenne, WY. 82001 
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