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BEFORE THE 
 

SECURITIES AND EXCHANGE COMMISSION 
 

WASHINGTON, D.C.  
  

 
In the Matter of the Application of 

 
Michael Clark for Review of 

 
FINRA Action 

 
File No. 3-20276 

 
 

FINRA’S BRIEF IN OPPOSITION TO  
APPLICANT’S MOTION FOR STAY 

 
I. INTRODUCTION 
 

In November or December 2019, Michael Clark agreed to surrender his insurance license 

in New York State pursuant to a Stipulation Surrendering License (the “Stipulation”).  Rather 

than contest charges that he failed to respond to multiple requests for information from New 

York’s Department of Financial Services concerning tax liens filed against him, Clark waived his 

rights to notice and a hearing, admitted that he demonstrated untrustworthiness or incompetence 

by failing to respond to a regulator’s requests, and acknowledged that surrendering his insurance 

license had the same effect as if his license had been revoked or denied after a hearing.  As a 

result, New York prohibited Clark from transacting insurance business in the state and the 

Stipulation had the practical effect of barring him.   

FINRA subsequently notified Clark’s employing broker-dealer that the Stipulation 

rendered Clark statutorily disqualified pursuant to the Securities Exchange Act of 1934 

(“Exchange Act”) and FINRA’s By-Laws.  Clark now appeals FINRA’s determination that he is 

statutorily disqualified pursuant to a state regulator’s bar order and requests that the Commission 
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stay FINRA’s disqualification determination (which would, in effect, postpone the requirement 

that Clark’s employing firm initiate a FINRA eligibility proceeding or terminate him).  The 

Commission should deny Clark’s request because he has not shown that extraordinary 

circumstances warrant a stay.  Indeed, pursuant to Commission precedent, a final order issued by 

a state regulator is statutorily disqualifying as a bar order under the Exchange Act when it has the 

effect of prohibiting an individual from engaging in the insurance business.  The Stipulation 

revoking Clark’s insurance license qualifies as just such an order.  Clark’s arguments that he is 

likely to succeed on appeal because the Stipulation revokes his license, but does not state that he 

is barred, do not show that he is likely to succeed on the merits of his appeal.   

Further, Clark has not shown that he will suffer irreparable harm if the Commission 

denies his stay request.  It is well-established that any economic or financial detriment that Clark 

might suffer if his stay request is denied and his employing firm decides not to sponsor Clark in a 

FINRA eligibility proceeding does not constitute the kind of irreparable harm that could justify a 

stay.  And, imposing a stay would not result in substantial harm to other parties.  Instead, 

denying Clark’s stay request would benefit the investing public and serve the public interest.  

The Exchange Act and FINRA’s rules require that disqualified individuals such as Clark obtain 

approval in order to associate or continue to associate with a member firm, which requires a 

showing that such association is in the public interest and does not present an unreasonable risk 

of harm to the market or investors.  Clark and a sponsoring firm should be required to do so here.       

For all of these reasons, the Commission should deny Clark’s request for a stay.   
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II. FACTUAL BACKGROUND 

A. Clark 

Clark has more than 25 years of experience in the securities industry, and he has been 

registered with Ameriprise Financial Services, LLC (“Ameriprise”) as a general securities 

representative since 1995.  See Exhibit A (FINRA’s Central Registration Depository (“CRD”®) 

records for Clark).  Clark is currently employed by Ameriprise.  Id.   

In addition to Clark’s securities licenses, and as is relevant here, Clark was licensed as an 

insurance agent by the New York Department of Financial Services (the “Department”).  See 

Exhibit B (Stipulation Surrendering License, dated December 4, 2019).   

B. New York Revokes Clark’s Insurance License 

In November or December 2019, Clark entered into the Stipulation with the Department.  

See Exhibit B.  Pursuant to the Stipulation, Clark admitted that he “demonstrated 

untrustworthiness and/or incompetence” because he failed to respond to three letters from the 

Department concerning tax liens filed against him.  See id.; see also Motion to Stay FINRA’s 

Statutory Disqualification (“Stay Motion”), at 2, 4.  Clark acknowledged that he could be 

charged with violating New York insurance laws for his misconduct and that he had a right to a 

hearing on any charges, but waived his rights to notice and a hearing and instead resolved the 

allegations against him by entering into the Stipulation.  See Exhibit B.  Pursuant to the 

Stipulation, Clark surrendered his insurance licenses issued to him by the Department.  Id.  The 

effect of Clark’s surrender had “the same force and effect as if said licenses had been revoked or 

denied after a hearing.”1  See id.      

 
1  In addition, in January 2021 California’s Insurance Commissioner entered against Clark 
an Order of Summary Revocation (the “California Order”).  See Exhibit C (Order of Summary 

[Footnote continued on next page] 
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C. FINRA Determines that the Stipulation Renders Clark Statutorily Disqualified 

Clark did not promptly disclose the Stipulation on his Uniform Application for Securities 

Industry Registration or Transfer (“Form U4”), as required by FINRA’s rules.2  Clark updated 

his Form U4 to disclose the Stipulation (and the California Order) in mid-March 2021.  See 

Exhibit A. 

After receiving notice of the Stipulation, FINRA issued Ameriprise a notice dated March 

29, 2021 (the “SD Notice”).3  The SD Notice informed Ameriprise that the Stipulation rendered 

Clark statutorily disqualified under the Exchange Act and FINRA’s By-Laws.4  It further stated 

 
[cont’d] 
Revocation).  The California Order revoked Clark’s California insurance licenses based upon 
New York’s revocation of Clark’s insurance license pursuant to the Stipulation.  The California 
Order also noted that Clark failed to disclose the Stipulation to the California Insurance 
Commissioner and failed to respond to an inquiry by the California Insurance Commissioner 
concerning the Stipulation.  The California Order found that it would be against the public 
interest to permit Clark to continue to engage in the insurance business in California and that 
Clark showed incompetency or untrustworthiness in connection with the facts underlying the 
Stipulation.     

2  Article V, Section 2(c) of FINRA’s By-Laws requires an associated person to keep his 
Form U4 current at all times and to update information on Form U4 within 10 days if the 
amendment involves a statutory disqualification.  Further, FINRA Rule 1122 states that, “[n]o 
member or person associated with a member shall file with FINRA information with respect to 
membership or registration which is incomplete or inaccurate so as to be misleading, or which 
could in any way tend to mislead, or fail to correct such filing after notice thereof.”   

3  See FINRA Rule 9522(a)(1) (providing that “[i]f FINRA staff has reason to believe that a 
disqualification exists . . . , FINRA staff shall issue a written notice to the member or applicant 
for membership under Rule 1013”).  FINRA Rule 9522(a) further provides that if FINRA staff 
concludes that an individual is statutorily disqualified, it shall notify the individual’s employing 
firm so that the firm can initiate an eligibility proceeding or terminate its association with the 
individual within 10 days (unless FINRA staff extends such 10-day period).  See FINRA Rule 
9522(a)(3).  

4  The SD Notice noted that the California Order also rendered Clark statutorily 
disqualified.  Because the California Order was based upon New York’s revocation of Clark’s 

[Footnote continued on next page] 
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that, as a result of Clark’s statutory disqualification, Ameriprise was required to seek and obtain 

FINRA’s approval to continue his association.  The SD Notice further provided that, if the firm 

declined to initiate an eligibility proceeding to obtain approval for Clark’s continued association, 

it must terminate him on or before April 15, 2021.  FINRA staff extended the time for 

Ameriprise to initiate an eligibility proceeding until May 6, 2021.5 

D. Clark Appeals the SD Notice and Seeks a Stay 

On April 26, 2021, Clark appealed the SD Notice and filed the Stay Motion.  Clark 

argues that the Commission should stay the SD Notice until final resolution of his appeal.6  He 

asserts that he is likely to succeed on appeal because the Stipulation, while revoking his 

insurance licenses in New York, is not disqualifying under Exchange Act Section 15(b)(4)(H)(i) 

as a final order of a state insurance regulator that bars him from engaging in the insurance 

business.  Clark argues that revocation of his insurance licenses is not a bar, that the term “bar” 

does not appear in the Stipulation, and that the Commission’s decision in Gregory Acosta, 

Exchange Act Release No. 89121, 2020 SEC LEXIS 3470 (June 22, 2020), supports setting aside 

FINRA’s disqualification determination.  Further, Clark argues that he will suffer irreparable 

harm if a stay is not granted because Ameriprise has indicated that it will terminate him rather 

than initiate an eligibility proceeding, and that his customers will suffer substantial harm if he is 
 

[cont’d] 
insurance license, this opposition focuses solely on Clark’s statutory disqualification resulting 
from the Stipulation. 

5  The parties subsequently agreed to extend this deadline until the Commission rules upon 
the Stay Motion.  See Consent Motion for Extension of Time and Stipulation, filed on April 30, 
2021. 

6  The legal arguments raised by Clark are identical to the issues raised in another recently 
filed appeal.  See In the Matter of the Application of Paul H. Giles for Review of FINRA Action, 
File No. 3-20267 (appeal filed April 21, 2021). 
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no longer able to service them.  Finally, Clark argues that the public interest favors granting his 

Stay Motion.  

 

III. ARGUMENT 

Clark has not demonstrated that extraordinary circumstances warrant staying the 

requirement in the SD Notice that his employing firm either initiate a FINRA eligibility 

proceeding or terminate Clark’s association pending the Commission’s review of this appeal.  

FINRA therefore urges the Commission to deny Clark’s request. 

 A. The Standard for Considering a Request to Stay 

“[T]he imposition of a stay is an extraordinary and drastic remedy.”  William Timpinaro, 

Exchange Act Release No. 29927, 1991 SEC LEXIS 2544, at *6 (Nov. 12, 1991).  The moving 

party has the burden of establishing that a stay is appropriate.  See Potomac Cap. Markets, LLC, 

Exchange Act Release No. 91172, 2021 SEC LEXIS 404, at *3 (Feb. 19. 2021) (Order Denying 

Stay).  In balancing the harms that would result from the grant or denial of a stay, the 

Commission generally considers four factors: (1) a strong likelihood that the movant will prevail 

on the merits; (2) whether the movant will suffer irreparable harm without a stay; (3) whether 

there would be substantial harm to other parties if a stay were granted; and (4) whether the 

issuance of a stay would serve the public interest.  John Montelbano, Exchange Act Release No. 

45107, 2001 SEC LEXIS 2490, at *12 & n.17 (Nov. 27, 2001) (internal citation omitted).  “The 

first two factors are the most critical, but a stay decision rests on the balancing of all four 

factors.”  Scottsdale Cap. Advisors Corp., Exchange Act Release No. 83783, 2018 SEC LEXIS 

1946, at *4 (Aug. 6, 2018) (Order Granting Stay With Conditions); see also Bruce Zipper, 

Exchange Act Release No. 82158, 2017 SEC LEXIS 3706, at *19 (Nov. 27, 2017) (Order 
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Denying Stay) (stating that the D.C. Circuit has suggested that a movant cannot obtain a stay 

unless he shows both a likelihood of success and irreparable harm).  

The Commission has observed that certain courts utilize a somewhat different standard in 

considering whether to grant a stay.  If a movant does not establish that he is likely to succeed on 

the merits of his appeal, this alternate standard requires that he must at least raise “a serious legal 

question on the merits” and show that the other three factors weigh heavily in his favor.  See 

Scottsdale, 2018 SEC LEXIS 1946, at *5; Zipper, 2017 SEC LEXIS 3706, at *19-21.  The 

Commission emphasized that the overall burden on a movant under this standard “is no lighter 

than the one it bears under the ‘likelihood of success’ standard.”  Zipper, 2017 SEC LEXIS 

3706, at *21. 

As discussed below, Clark has not demonstrated that the Commission should grant his 

stay request.     

B.     Clark Has Not Shown a Strong Likelihood of Success on the Merits 

Clark has not shown a strong likelihood that he will succeed on the merits of his appeal. 

Indeed, pursuant to Commission precedent, the Stipulation is squarely a final order of a state 

insurance regulator that bars Clark from conducting insurance business in New York.  Clark is 

therefore statutorily disqualified under the Exchange Act and FINRA’s By-Laws. 

Exchange Act Section 19(f) sets forth the applicable standard of review.  See Acosta, 

2020 SEC LEXIS 3470, at *20-21.  That section provides that if the Commission finds that: (1) 

the “specific grounds” upon which FINRA based its action “exist in fact”; (2) such action is in 

accordance with FINRA’s rules; and (3) such rules are, and were applied in a manner consistent 

with the purposes of the Exchange Act, it “shall dismiss the proceeding,” unless it finds that such 

action “imposes any burden on competition not necessary or appropriate in furtherance of the 
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purposes” of the Exchange Act.  See 15 U.S.C. § 78s(f); Acosta, 2020 SEC LEXIS 3470, at *20-

21; William J. Haberman, 53 S.E.C. 1024, 1027 (1998), aff’d, 205 F.3d 1345 (8th Cir. 2000) 

(table).    

 1. Grounds for the SD Notice Exist in Fact 

The Stipulation qualifies as a disqualifying bar order.  Under the Exchange Act, an 

individual is statutorily disqualified if, among other things, he is subject to a final order of a state 

insurance regulator that bars him from engaging in the insurance business.  See 15 U.S.C. §§ 

78c(a)(39)(F), 78o(b)(4)(H)(i); see also FINRA By-Laws, Art. III, Sec. 4 (incorporating the 

definition of statutory disqualification set forth in the Exchange Act). 

First, Clark does not dispute that the Stipulation is a “final order” of a state insurance 

regulator.  The Stipulation agreed to by Clark is the final disposition of the Department, issued 

pursuant to its statutory authority, that provided Clark with notice and an opportunity for a 

hearing (which he declined).  See Exhibit B; Nicolas S. Savva, Exchange Act Release No. 72485, 

2014 SEC LEXIS 5100, at *25 (Jun. 26, 2014) (holding that a final order means a written 

directive from a state regulator pursuant to its statutory authority that provides for notice, 

opportunity for a hearing, and constitutes a final disposition by the regulator). 

Second, the Stipulation bars Clark because it prohibits him from engaging in insurance 

business in New York.  In a ruling directly on point, the Commission held that if a state 

regulator’s order prohibits a person from engaging in an activity, it has the practical effect of a 

bar regardless of the nomenclature used in the order, and thus is disqualifying under Exchange 

Act Section 15(b)(4)(H)(i).  See Meyers Assocs., L.P., Exchange Act Release No. 81778, 2017 

SEC LEXIS 3096, at *15-16 (Sept. 29, 2017).  In Meyers, the Commission rejected applicants’ 

argument—identical to Clark’s argument here—that the state order at issue was not a bar 
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because it did not contain the term “bar.”  Id. at *18.  The Commission held that the state order 

was disqualifying under Exchange Act Section 15(b)(4)(H)(i) because it had the practical effect 

of a bar by prohibiting Meyers from engaging in securities business, and observed that FINRA 

had previously and appropriately employed a similar “functional approach” to determining 

whether a state regulator’s order was disqualifying in accordance with Commission guidance.  

See id. at *20-21.    

Pursuant to this precedent, the Stipulation is a disqualifying bar order.  The Stipulation  

revoked Clark’s licenses to engage in insurance business in New York.  See Exhibit B.  Without  

an insurance license, Clark cannot conduct such business.  See NY CLS Ins. § 2102 (providing 

that “[n]o person, firm, association or corporation shall act as an insurance producer, insurance 

adjuster or life settlement broker in this state without having authority to do so by virtue of a 

license issued and in force pursuant to the provisions of this chapter”).  Because the Stipulation 

prohibits Clark from engaging in insurance transactions, it has the practical effect of a bar and 

renders him statutorily disqualified under Exchange Act Section 15(b)(4)(H)(i).  This is true 

regardless of whether Clark can currently reapply for an insurance license.  See Stay Motion, at 

3.  

Clark argues that the Stipulation is not disqualifying because it revoked his licenses and 

revocations are referenced in other sections of the Exchange Act concerning statutory 

disqualifications.  See Stay Motion, at 2-3.  This argument ignores the Commission’s precedent 

adopting the functional approach to analyze state regulator orders under Exchange Act Section 

15(b)(4)(H)(i), which is the pertinent Exchange Act provision addressing disqualifying orders 

issued by state regulators such as the Department.  The fact that other sections of the Exchange 

Act reference revocations has no bearing on a determination that the Stipulation is disqualifying 
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as a state bar order under Section 15(b)(4)(H)(i).  Similarly, Form U4’s reference to revocations 

does not alter the fact that the Stipulation renders Clark statutorily disqualified as a state bar 

order because it prohibits him from engaging in insurance business.     

Moreover, Acosta is inapposite to FINRA’s determination that the Stipulation is a 

disqualifying bar order and does not support Clark’s claim that he has a strong likelihood of 

success on the merits.  See Stay Motion, at 3.  In Acosta, the Commission set aside FINRA’s 

determination that the applicant was statutorily disqualified because he was subject to a state 

regulator’s order finding that he violated a statute that prohibits fraudulent, manipulative, or 

deceptive (“FMD”) conduct under Exchange Act Section 15(b)(4)(H)(ii).  Acosta had entered 

into a stipulation with a state insurance regulator whereby he acknowledged that the facts alleged 

in the complaint were sufficient to discipline him and agreed to have his insurance licenses 

revoked in exchange for the issuance of restricted licenses.  See 2020 SEC LEXIS 3470, at *4-5.  

Neither the order against Acosta nor the stipulation underpinning the order, however, referenced 

any statute that prohibited FMD conduct.  Further, these documents did not contain any findings 

that Acosta violated a statute or regulation that prohibited FMD conduct.    

The Commission held that “to trigger a statutory disqualification under [Section 

15(b)(4)(H)(ii)] the state’s ‘final order’ must indicate, as did the order in Savva, that the order is 

‘based on violations’ of such provisions.”  2020 SEC LEXIS 3470, at *24.  It found that the 

order entered against Acosta did not contain such a finding and thus FINRA erroneously 

determined that Acosta was statutorily disqualified based upon an FMD order.  Id. at *24-25.  

Here, in contrast, FINRA determined that Clark is statutorily disqualified pursuant to a different 

section of the Exchange Act (Section 15(b)(4)(H)(i)) and concluded that the Stipulation has the 

practical effect of a bar because it prohibits Clark from engaging in insurance business in New 
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York.  FINRA reached this conclusion pursuant to the Commission’s precedent, as well as its use 

of the functional approach when considering whether a state regulator’s order bars someone.  

FINRA did not, as Clark suggests, unilaterally expand the scope of the Exchange Act.  See Stay 

Motion, at 2, 3.  

For all these reasons, the specific grounds for Clark’s statutory disqualification exist in 

fact, and the Commission should reject Clark’s arguments to the contrary. 

2. FINRA Issued the SD Notice in Accordance with its Rules 

Turning to the second prong of Exchange Act Section 19(f), there is no dispute that 

FINRA issued the SD Notice in accordance with its rules.  After reviewing the Stipulation, 

FINRA staff had reason to believe that Clark was statutorily disqualified.  Consequently, and 

pursuant to FINRA Rule 9522(a)(1), FINRA staff issued Ameriprise the SD Notice.  The SD 

Notice notified the firm that the Stipulation rendered Clark statutorily disqualified under the 

Exchange Act, and that if Ameriprise wished to continue Clark’s association, it must initiate an 

eligibility proceeding on his behalf.  FINRA followed its rules when it issued the SD Notice.   

3. FINRA Rule 9522 Is in Accord and Consistent with the Exchange Act’s 
Purposes 

 
Finally, FINRA Rule 9522’s requirement that FINRA staff send a notification if it 

determines that an individual is statutorily disqualified, and FINRA’s issuance of the SD Notice, 

is in accord and consistent with the purposes of the Exchange Act.  A central purpose of the 

Exchange Act is to promote market integrity and enhance investor protection.  See, e.g., United 

States v. O’Hagan, 521 U.S. 642, 658 (1997) (stating that in passing the Exchange Act, one of 

Congress’s animating objectives was “to insure honest securities markets and thereby promote 

investor confidence”).  In this vein, FINRA was formed to “adopt, administer, and enforce rules 

of fair practice,” “[t]o promote . . . high standards of commercial honor,” and “to promote just 
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and equitable principles of trade for the protection of investors.”  FINRA Manual, Restated 

Certificate of Incorporation of Financial Industry Regulatory Authority, Inc., Objects or Purposes 

(Third) (1) and (3) (July 2, 2010).  Within the structure created by the Exchange Act, FINRA 

promulgates and enforces rules to protect investors and the public interest.  

Under the Exchange Act, individuals subject to final bar orders issued by state regulators 

are statutorily disqualified and must seek and obtain FINRA’s approval to continue to associate 

with a broker-dealer.  See 15 U.S.C. §§ 78c(a)(39)(F), 78o(b)(4)(H)(i); FINRA By-Laws, Art. 

III, Sec. 4; FINRA Rule 9522.  The Exchange Act and its rules establish the framework within 

which FINRA evaluates whether to allow an individual who is subject to a statutory 

disqualification to associate with a broker-dealer.  See 15 U.S.C. § 78o-3(g)(2) (“A registered 

securities association may, and in cases in which the Commission, by order, directs as necessary 

or appropriate in the public interest or for the protection of investors shall, deny membership to 

any registered broker or dealer, and bar from becoming associated with a member any person, 

who is subject to a statutory disqualification.”); see also 17 C.F.R. § 240.19h–1.  The FINRA 

Rule 9520 Series sets forth the process pursuant to which a disqualified individual may associate, 

or continue to associate, with a member firm notwithstanding his statutory disqualification.  See 

Savva, 2014 SEC LEXIS 5100, at *6 (stating that the Exchange Act’s statutory disqualification 

provisions “are not self-executing” and must be implemented by a self-regulatory organization).   

The first step that FINRA takes in connection with the statutory disqualification process 

is to evaluate whether individuals are disqualified and, if it determines that they are, to send 

notification of that determination.  See FINRA Rule 9522(a)(1).  In doing so here, FINRA 

evaluated the Stipulation and properly determined that it barred Clark because it prohibits him 

from engaging in insurance business in New York.  Consequently, it issued the SD Notice to 
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further the purposes of the Exchange Act’s statutory disqualification provisions and to ensure 

that Clark’s continued participation in the industry was in the public interest and did not create 

an unreasonable risk of harm to the markets or investors.  See Acosta, 2020 SEC LEXIS 3470, at 

*17 (“we reiterate the important role that disqualification plays in ensuring that persons who 

come within the statutory parameters for disqualification are monitored effectively and prevented 

from returning to the industry absent a finding that such association would be in the public 

interest”).  FINRA Rule 9522(a)(1), and FINRA’s issuance of the SD Notice in accordance with 

that rule, is entirely consistent with the purposes of the Exchange Act.  See Meyers Assocs., 2017 

SEC LEXIS 3096, at *31-33 (holding that FINRA’s determination that individual was statutorily 

disqualified and denial of membership continuance application was consistent with the Exchange 

Act and its purposes and rejecting applicants’ argument that FINRA incorrectly interpreted what 

constitutes a disqualifying state securities regulator’s bar order).    

* * * 

The bases for the SD Notice “exist in fact,” and issuance of the SD Notice was consistent 

with FINRA’s rules and the purposes of the Exchange Act.  Clark has not provided any argument 

or evidence that he has a strong likelihood of success on the merits of the underlying appeal of 

FINRA’s disqualification determination, and the Commission should deny his stay request.7       

 C. Clark Has Not Demonstrated That a Denial of the Stay Request     
  Will Impose Irreparable Harm 

The Commission should also deny the Stay Motion because Clark has not shown that he 

will suffer irreparable harm if the Commission declines to stay the SD Notice.  Clark argues that 

 
7  For the same reasons, Clark has not raised a serious legal question concerning the SD 
Notice, and, as set forth below, he has not shown that the other three factors considered when 
issuing a stay weigh heavily in his favor. 
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if a stay is not granted, Ameriprise will terminate him, and he will be deprived of his livelihood.  

See Stay Motion, at 3-4.  The Commission, however, has repeatedly held that alleged negative 

economic or financial consequences that may impact an individual movant—including the loss 

of employment—do not constitute irreparable harm.  See SE. Invs. N.C., Inc., Exchange Act 

Release No. 86097, 2019 SEC LEXIS 1370, at *17 (June 12, 2019) (Order Denying Stay) 

(“suffer[ing] financial detriment does not rise to the level of irreparable injury warranting 

issuance of a stay.  Indeed, the loss of employment income does not necessarily establish 

irreparable harm -- even when the loss is unrecoverable.”) (internal citations omitted); Dawson 

James Sec., Inc., Exchange Act Release No. 76440, 2015 SEC LEXIS 4712, at *10 (Nov. 13, 

2015) (Order Denying Stay) (“[M]ere injuries, however substantial, in terms of money, time, and 

energy necessarily expended in the absence of a stay, are not enough to constitute irreparable 

harm.”) (internal citations omitted); Mitchell T. Toland, Exchange Act Release No. 71875, 2014 

SEC LEXIS 4621, at *9 (Apr. 4, 2014) (Order Denying Stay) (holding that movant did not 

demonstrate irreparable harm based upon alleged loss of financial opportunities and finding that 

any such adverse impact “would appear to be attributable to the ultimate resolution of his appeal, 

not that of his stay motion”) (citing cases).  Consequently, this factor does not support granting 

the Stay Motion. 

Moreover, if the Commission denies Clark’s stay request and Ameriprise terminates him 

(as Clark states will occur), nothing prevents Clark from seeking another firm to sponsor him in 

a FINRA eligibility proceeding.  This fact further undercuts Clark’s claim that the harm he will 

suffer is irreparable if the Commission denies the Stay Motion.  See Whitehall Wellington Invs., 

Inc., Exchange Act Release No. 43051, 2000 SEC LEXIS 1481, at *5 (July 18, 2000) (holding 

that the movant must show that the NAC’s decision will impose injury that is “irreparable as well 
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as certain and great”); Timpinaro, 1991 SEC LEXIS 2544, at *8 (stating that “[t]he key word in 

this consideration is irreparable”) (emphasis omitted).   

Finally, Clark’s assertion that “the irreparable harm caused by FINRA’s [SD Notice] will 

be magnified by exacerbated delays” because of the COVID-19 pandemic is unsupported.  See 

Stay Motion, at 4.  And, even assuming that appeals to the Commission are “backlogged” as he 

suggests, this fact would not demonstrate that Clark will suffer irreparable harm if his stay 

request is denied.  Giving credence to Clark’s argument would elevate any purported harm 

incurred by an applicant seeking a stay since March 2020 to the level of “irreparable,” which is 

untenable.   

D. Denial of the Stay Request Will Avoid Potential Harm to Others and Will   
  Serve the Public Interest 
 

Turning to the third and fourth criteria in deciding whether to grant a stay, the balance of 

equities weighs against staying the effectiveness of the SD Notice.  The public interest strongly 

favors protecting investors by requiring Ameriprise or another member firm to sponsor Clark 

through a FINRA eligibility proceeding and showing that the public interest supports his 

continued participation in the securities industry.  See Zipper, 2017 SEC LEXIS 3706, at *18 

(finding that granting stay would be against the public interest because it would “allow Zipper to 

continue to associate with Dakota without the protections provided by FINRA’s membership 

continuance application process, which considers the public interest when weighing whether to 

allow a proposed association that is otherwise prohibited”) (internal citations omitted).  Clark’s 

argument that the public interest favors granting his stay request is undermined by the basis for 

the Stipulation—Clark’s failure to respond to three requests by a regulator for information 

concerning tax liens filed against him.  See Exhibit B; see also Potomac Cap. Markets, 2021 

SEC LEXIS 404, at *11-12 (rejecting applicant’s argument that the public interest favored 
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staying FINRA’s action and finding that applicant failed to appreciate the significance of its 

misconduct). 

Further, FINRA’s agreement to extend Ameriprise’s deadline set forth in the SD Notice 

does not, contrary to Clark’s argument, demonstrate that the public interest would be advanced 

by staying the SD Notice.  See Stay Motion, at 5.  Rather, granting a brief extension of 

Ameriprise’s deadlines under FINRA rules (including while the Stay Motion is pending) has no 

bearing on whether the public interest favors permitting Clark to continue his association with a 

firm during the entire pendency of this appeal without any of the protections provided by a 

FINRA eligibility proceeding.  Cf. Toland, 2014 SEC LEXIS 4621 (rejecting applicant’s 

argument that FINRA’s delay in scheduling a hearing on firm’s application to continue 

employment notwithstanding disqualification supported stay request).        

Moreover, any purported harm that may result from Clark’s inability to service his 

customers (including some customers who have been with him for 25 years) if the Commission 

denies his stay request is insufficient to tip the balance in favor of granting a stay.  See The 

Dratel Group, Inc., Exchange Act Release No. 72293, 2014 SEC LEXIS 5094, at *18 (June 2, 

2014) (Order Denying Stay) (rejecting the argument that customers’ lost access to a broker’s 

services constitutes substantial harm or otherwise weighs in favor of granting a stay request); cf. 

SE. Invs., 2019 SEC LEXIS 1370, at *19 (holding that any benefit to customers resulting from 

granting a stay “does not mean that the public interest as a whole supports a stay”).  Clark’s 

customers can find another broker to assist them with their accounts if the Commission denies 

his stay request. 
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In balancing any potential injury to Clark against the possibility of harm to the public, the 

necessity of protecting the public outweighs any potential injuries to Clark and others, and the 

Commission will further the public interest by denying Clark’s stay request. 

IV. CONCLUSION 

 A final order issued by a state regulator that prohibits an individual from engaging in 

business, such as the Stipulation, is a disqualifying bar order regardless of the terminology used 

in the state’s order.  Consequently, Clark has no likelihood of success on the merits of his appeal.  

Moreover, Clark has not demonstrated that he will suffer irreparable harm if the Commission 

denies his stay request and Ameriprise is required to initiate a FINRA eligibility proceeding or 

terminate Clark, and the public interest unquestionably favors denying the stay request.  Simply 

put, Clark has not shown that the Commission should grant him the extraordinary relief that he 

seeks.  Consequently, FINRA urges the Commission to deny the Stay Motion.  

       Respectfully submitted, 
 

/s/ Andrew Love 
Andrew Love 
Associate General Counsel 
FINRA 
1735 K Street, NW 
Washington, DC 20006 
(202) 728-8281 
andrew.love@finra.org  
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