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ADDITIONAL REPLY BRIEFING IN 
SUPPORT OF APPLICATION FOR 
REVIEW OF ACTION TAKEN BY FINRA 
AND TO SET ASIDE STATUTORY 
DISQUALIFICATION 

 

At no point during Mr. Bryant’s numerous interactions with FINRA, nor during the entirety 

of the regular briefing before this Commission, has FINRA taken the position that Mr. Bryant 

should have filed the subject appeal of his statutory disqualification at an earlier date.  The reason 

is simple:  There was no recognized right of appeal until the Commission’s decision was rendered 

in Gregory Acosta, Exchange Act Release No. 89121, 2020 SEC LEXIS 3589 (June 22, 2020).   

Rather, until Acosta, FINRA had consistently taken the position that a SD Notice is “merely 

“FINRA’s initial action” and that an aggrieved person could “appeal to the Commission only if a 

member submits an MC-400 application … and FINRA denies the application.”  See Gregory 

Acosta, Exchange Act Release No. 89121, 2020 SEC LEXIS 3589 (June 22, 2020)(emphasis 

added). Mr. Bryant never met FINRA’s then-stated requirements for appeal as his former employer 

could not provide the type of local supervision that would be required to support even the filing of 

a MC-400 application on his behalf.  (See Bryant Declaration of September 30, 2020 at ¶ 16).  For 
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FINRA to now claim that Mr. Bryant should have filed an appeal at some earlier date, when 

FINRA itself maintained there was not even a right of appeal at all, is specious.  

Moreover, Mr. Bryant did not simply “wait” to seek relief as suggested by the wording in 

FINRA’s recent briefing. Although he understood from FINRA that he had no right to appeal per 

se, Mr. Bryant engaged in a steady and painstaking effort from the date he received the 

improvidently granted SD Notice to the present to try to seek relief.  As the attached Supplemental 

Affidavit reflects (a true and correct copy of which is attached hereto and incorporated herein as 

Exhibit 1), Bryant engaged in numerous and repeated contacts with various departments of 

FINRA, and at every turn, was told by FINRA that his only avenue of relief was the submission 

of a MC-400 application, which he could not obtain.  After his numerous communications with 

FINRA, and then various departments at the Commission, his efforts culminated in his pro se filing 

of a letter to the Commission requesting “any opportunity for relief via a waiver.” Two weeks 

later, the Commission rendered Acosta, supra, for the first time establishing his right to appeal his 

SD Notice, independent of any MC-400 application. The new Acosta precedent, combined with 

Mr. Bryant’s extensive and diligent efforts to seek relief throughout the entirety of the process, 

should respectfully constitute the precise type of exceptional circumstances necessary for review 

of FINRA’s action.  

 Finally, and notwithstanding FINRA’s efforts to minimize their importance, the very 

unique and compelling facts surrounding FINRA’s SD Notice further supports a finding of 

exceptional circumstances.  Here, Mr. Bryant was statutorily disqualified even after the Nebraska 

Department of Banking and Finance made clear—on at least two separate occasions—that the 

subject Consent Order with Mr. Bryant is not based on any violations of laws or regulations 
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prohibiting fraudulent, manipulative or deceptive conduct (“FMD conduct”).1 Significantly, there 

is no authority—and FINRA has cited none—that would support upholding a statutory 

disqualification where a state’s regulators, like Nebraska’s Department of Banking and Finance, 

have affirmatively found no FMD conduct.   

For all these reasons, Mr. Bryant respectfully submits that these very exceptional 

circumstances compel review by the Commission.    

    

       Respectfully submitted, 
 
 
       /s/ Jennifer A. Lesny Fleming 
       Scott C. Matasar (OH #0072151) 

Jennifer A. Lesny Fleming (OH #0062083) 
MATASAR JACOBS LLC 
1111 Superior Avenue, Suite 1355 
Cleveland, OH 44114 
Phone: 216-453-8181 
Fax: 216-282-8600 
smatasar@matasarjacobs.com 
jfleming@matasarjacobs.com 
 
Counsel for Robert L. Bryant III 
 
 

 
 
 
 

 
1 Despite Nebraska’s Department of Banking and Finance’s clear statements, FINRA repeatedly 
states in its briefing that the Order expressly found that Bryant’s misconduct violated “Nebraska’s 
statute prohibiting any device, scheme, or artifice to defraud or engaging in any act that operates 
as a fraud or deceit upon any person.”  This is not accurate.  Rather, Nebraska’s statute is broader 
than fraud and expressly comprises “fraudulent and other prohibited practices.” Accordingly, 
simply because the Consent Order references a violation of Nev. Rev. Stat. §8-1102(1) does not 
mean that the violation was based in fraud but, only, that it was some “prohibited practice.”  The 
fact that the NE Department confirmed in two separate documents that Mr. Bryant’s conduct was 
not fraudulent, manipulative or deceptive establishes that it must have been some “other prohibited 
practice” as the statute contemplates. 
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CERTIFICATE OF SERVICE 
 

I, Jennifer A. Lesny Fleming, certify that on this 2nd day of March, 2021, I caused the 

foregoing Additional Briefing In Support of Application For Review of Action Taken By FINRA 

And To Set Aside Statutory Disqualification, in the matter of the Application for Review of Robert 

L. Bryant, III, Administrative Proceeding No. 3-19892, to be served by electronic service on: 

 
Vanessa A. Countryman Secretary 

Securities and Exchange Commission 100 F St., NE 
Room 10915 Washington, DC 20549-1090  

apfilings@sec.gov 
 

and  
 

 Andrew Love 
Associate General Counsel FINRA 

1735 K Street, N.W. Washington, D.C. 20006 202-728-8281  
andrew.love@finra.org 

 
 
 
Respectfully submitted, 

 
 
       /s/ Jennifer A. Lesny Fleming 
       Scott C. Matasar (OH #0072151) 

Jennifer A. Lesny Fleming (OH #0062083) 
MATASAR JACOBS LLC 
1111 Superior Avenue, Suite 1355 
Cleveland, OH 44114 
Phone: 216-453-8181 
Fax: 216-282-8600 
smatasar@matasarjacobs.com 
jfleming@matasarjacobs.com 
 
Counsel for Robert L. Bryant III 
 
 

 



    
  

    

     
  

    

 
 
 
 
 
 
 
 
 

        

    

   
       

    
       

  
 

                

     

             

               

      

                  

              

                 

                

                 

  

                 

               

             

                

                



       

              

                  

                

         

            

               

                

                

                

                 

                   

                

               

                 

                  

                 

    

                

              

              

     

               

             

               

 



            

              

              

               

              

              

            

      

                   

         

                

              

                 

               

             

                 

              

                  

          

               

            

             

                  

                 

                    

 



         

               

                 

                   

                

               

      

              

            

         

             

          

                

           

                

              

                 

               

 

             

              

                 

               

 

                

 




