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Nano Magic, Inc. (“Nano Magic”) must prevail and the Initial Decision as to “adverse 

adjudication” was error because: “[The Equal Access to Justice Act (“EAJA”)] was designed to 

restrain overzealous regulators at some federal agencies and to reimburse parties subjected to 

unreasonable government action.”1 The record of this case is one of overzealous regulatory 

action by the Division of Enforcement through renegade behavior by its Philadelphia Regional 

Office (“PRO”) where the Commission, by vacating the 10-day trading suspension nunc pro 

tunc, recognized that this Agency’s action as to Nano Magic was unreasonable. “EAJA … was 

intended to help certain individuals, partnerships, corporations, and labor and other organizations 

by paying the attorneys’ fees and other costs if the federal government brought an administrative 

or judicial action and lost because it was not substantially justified.” Id. at 1. Vacatur nunc pro 

tunc means the Commission concluded that its prior administrative action was not simply 

unreasonable. In fact, its prior administrative action was entirely unjustified and unwarranted, 

had the PRO been honest with the tribunal – the Commission.  

The law, legislative history and equities establish precisely why the trading suspension 

itself was an adversarial proceeding and an adversarial adjudication, and every ordered briefing 

thereafter – to this day – was and is a continuation of the adversarial proceeding and adversarial 

adjudication. These proceedings’ status as an “adversary adjudication” are highlighted by this 

Agency’s own characterization of how it typically handles 10-day trading suspensions and any 

subsequent requests for relief. Specifically, the Commission has admitted that it does not decide 

Rule 550 petitions within the 10-day suspension window, and has further explained that such 

suspensions are particularly damaging to OTC issuers like Nano Magic. In other words, the 

Commission admits that it provides no pre- or post-deprivation due process to issuers subject to 
                                                 
1 U.S. General Accounting Office, Health, Education, and Human Services Division, Equal Access to Justice Act: Its 
Use in Selected Agencies, Report No. B–278335 (Jan.1998), available at http:// archive.gao.gov/paprpdf1/159815. 
pdf.  
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10-day trading suspensions. And, as it relates to the present case, Nano Magic invited the 

Commission to act swiftly and within the 10-day suspension window with a timely motion to do 

so, but was ignored and consistently rebuffed. Even if there was no “adversary adjudication” in 

the proceedings below because there was no on-the-record hearing, one was certainly required 

under the Due Process Clause of the United States Constitution. The Commission now has the 

opportunity to recognize and remedy the failure to provide process to Nano Magic. 

Nano Magic, through undersigned counsel, files this brief in support of its Petition for 

Review of the Initial Decision on Equal Access to Justice Act Application, entered on July 23, 

2025. Chief Administrative Law Judge Metry determined that Nano Magic’s application for an 

award of attorneys’ fees under EAJA should be denied on the sole basis that the proceedings 

underlying the application did not constitute an “adversary adjudication,” as defined under 

EAJA. However, for the following reasons, the Commission should reverse that erroneous 

conclusion and remand the Initial Decision for further proceedings consistent herewith. 

I. BACKGROUND 

In his Initial Decision, Judge Metry recognized that “[m]ore than four years after Nano 

Magic Inc. petitioned the Commission to terminate a 10-day trading suspension of its securities, 

the Commission granted Nano Magic’s petition and vacated the trading suspension of its 

securities, the Commission granted Nano Magic’s petition and vacated the trading suspension 

order nunc pro tunc as of the date it was issued, thus retroactively expunging the suspension 

altogether.” Judge Metry described this result as “remarkable.” 

Following the vacatur of the trading suspension, Nano Magic filed a petition for 

attorneys’ fees and other expenses under EAJA, arguing that it qualified for recovery of fees and 

costs. Judge Metry, after a hearing, determined that the underlying proceedings were not an 
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“adversary adjudication” as defined under EAJA so that Nano Magic was not entitled to an 

award. With all respect to Judge Metry, that portion of his decision was wrong. 

No party disputes that the order vacating the trading suspension was an “adjudication.” 

Rather, the parties dispute whether the lack of a mandatory hearing under Rule 550 takes these 

proceedings outside of the purview of the Administrative Procedure Act (“APA”) and by 

extension EAJA. First, although a hearing is not explicitly required under Rule 550, a party must 

attend a hearing if one is ordered or risk summary denial of its petition. Second, as a matter of 

due process, Nano Magic and any other similarly situated party is entitled to pre- and post- 

deprivation procedures, which are not afforded under Rule 550 by the Commission’s own 

admission. Finally, the quasi-judicial nature of Rule 550 proceedings renders those proceedings 

an adversary adjudication “on the record” for purposes of EAJA. 

For these reasons, the Commission should hold that the proceedings below constitute an 

“adversary adjudication” for purposes of EAJA. The Commission should also remand to Judge 

Metry for further proceedings to determine whether an award of attorneys’ fees and costs is 

otherwise appropriate under EAJA, and the amount of fees to which Nano Magic is entitled. 

A. Relevant History Preceding the Commission’s Order Granting Petition to 
Terminate Trading Suspension 

The following represents select material events from the factual and procedural history 

after the Commission’s April 30, 2020 Order pursuant to Section 12(k) of the Securities 

Exchange Act of 1934 suspending trading in the securities of Nano Magic and before the 

October 10, 2024 Commission Order vacating the trading suspension Order nunc pro tunc. In 

considering this history, the only rational conclusion is an adversarial proceeding from the 

moment Nano Magic, through counsel, filed its Petition to Terminate the Trading Suspension. 

The Commission’s process evidenced the core features of every adversarial proceeding and 
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adjudication – notice, opportunity to be heard, Commission-ordered briefings, contested 

submissions, motions to compel, evidentiary arguments, Commission decisions, a Mandamus 

Petition to the United States Court of Appeals for the District of Columbia Circuit, and an 

ultimate dispositive Commission Order vacating the Commission’s trading suspension. 

May 7, 2020: Nano Magic filed a 31-page detailed Petition to Terminate the 
Trading Suspension.2 That Petition addressed in detail the factual and legal issues 
and addressed the real and adverse consequences of the suspension. The robust 
and expeditiously filed Petition reflected an acute appreciation and unique 
knowledge of the idiosyncrasies of Commission trading suspensions and the legal 
issues they present. The Commission, in its first scheduling Order, implicitly 
recognized the Petition’s completeness and thoroughness, writing “[i]n view of 
the detail provided in NMGX’s petition and supporting exhibits, the apparent 
narrowness of the factual matters in dispute, and NMGX’s request for expedited 
consideration, the Division shall file, by May 21, 2020, a substantive response to 
the petition, which is not to exceed 8,000 words.”3 (emphasis added) 
 
May 8, 2020: Nano Magic filed a Motion to Expedite Schedule for Submissions 
in Consideration of Sworn Petition to Terminate Trading Suspension. 4 After the 
Commission issued its initial Order Requesting Additional Submissions,5 Nano 
Magic requested expedited scheduling and proposed a reasonable yet aggressive 
briefing schedule that would enable the Commission to resolve fully the Petition 
within ten days of its filing. The PRO did not respond, which the Commission 
reasonably could have and should have interpreted as an unopposed Motion. This 
Motion too, upon which the Commission never ruled, uniquely recognized the 
importance of expedited action, particularly in light of the importance of the 
“piggy-back exemption,” and which would have optimized investor protection 
and ensured timely resolution for Nano Magic. Four and one-half years after 
filing the Motion to Expedite Consideration, the Commission determined that this 
Motion was moot. Order Vacating Trading Suspension at 2. 
 
May 18, 2020: Nano Magic filed a Motion to Compel Production of Information 
Before the Commission at the Time of Trading Suspension.6 This Motion, had the 
Commission considered and granted it timely, could have eliminated another four 
and one-half years of litigation, including pursuit of Writ of Mandamus relief 
from the United States Court of Appeals. Motivating Nano Magic’s Motion was                                                  

2 www.sec.gov/files/litigation/apdocuments/3-19787-event-2020-05-07-petition-terminate-trading-suspension.pdf. 
3 Nano Magic Inc., Exchange Act Release No. 88841, 2020 WL 2310946 at 2 (May 8, 2020). Typically, when a 
party files a Petition to Terminate a Trading Suspension, the Commission’s initial briefing schedule calls for 
Petitioner to file an Opening Brief. That was unnecessary here because of counsel’s specialized knowledge evident 
from the initial filing. 
4 www.sec.gov/files/litigation/apdocuments/3-19787-event-2020-05-08-motion-expedite-schedule-submissions.pdf. 
5 Id. 
6 www.sec.gov/files/litigation/apdocuments/3-19787-event-2020-05-18-motion-compel-filing.pdf. 
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the language in the PRO’s Information before the Commission at the Time of the 
Trading Suspension7 ignoring its statutory obligation and instead “setting forth 
[only what in the PRO’s subjective view were] the substantive facts before the 
Commission at the time it issued the order suspending trading in Nano Magic Inc. 
securities on April 30, 2020.” As referenced below, the Commission ultimately 
ruled on this Motion,8 albeit only after a Writ of Mandamus Petition was pending 
in the United States Court of Appeals. Critically, in that Commission Order, the 
Commission disclosed publicly that the Division had misled the Commission as to 
a material reason for suspending trading, specifically the PRO’s false assertion 
that a Director of Nano Magic had traded Nano Magic stock when that was not 
true.  Had the PRO disclosed that fact at the start and as required, years of 
litigation and harm to Nano Magic could have been avoided. 
 
May 27, 2020: Nano Magic filed a 31-page detailed Closing Submission in 
Support of Termination of Trading Suspension, and requested relief in the form of 
(1) declaring the trading suspension vacated upon Nano Magic’s original filing of 
the Petition; (2) declaring that Nano Magic should not have lost its piggy-back 
exemption, ab initio; and (3) making a finding that the Commission has 
concluded any investigation of Nano Magic.9 This filing, separate entirely from 
its comprehensive and compelling factual arguments, again reflected an acute 
appreciation of and distinctive knowledge of the idiosyncrasies of Commission 
trading suspensions and processes and the legal issues they present, the scope of 
the relief that the Commission has the authority to grant to an injured party, and 
the specialized skills brought to their analysis and presentation. 
 
September 1, 2021: Counsel’s specialized skills and unique knowledge led Nano 
Magic to call out the Commission for its inaction and indifference to Nano Magic 
after 16 months of silence since the completion of briefing on the Petition. In 
response to a letter from undersigned counsel to the Commission inquiring about 
a ruling on the Petition and the Commission’s perceived indifference to the harm 
to Nano Magic by the then 16 month failure to rule, the a Commission issued an 
Order requesting additional written submissions to explain the prejudice to the 
company10 and Nano Magic filed its Supplemental Filing Addressing Prejudice 
and Timeliness of Commission Consideration of Sworn Petition to Terminate 
Trading Suspension Issued Pursuant to Section 12.11 Counsel’s distinctive 
knowledge and specialized skills enabled recognition of the importance and value 
of submitting an expert opinion regarding the adverse effect of the Commission’s 
failure to rule on Nano Magic’s stock and its shareholders.12 
                                                  

7www.sec.gov/files/litigation/apdocuments/3-19787-event-2020-05-15-information-commission-time-trading 
suspension.pdf. 
8 Nano Magic Inc., Exchange Act Release No. 94818, 2022 WL 1288188 (April 28, 2022). 
9www.sec.gov/files/litigation/apdocuments/3-19787-event-2020-05-27-petitioners-closing-submission-support-
termination-trading-suspension.pdf. 
10 Nano Magic Inc., Exchange Act Release No. 92703, 2021 WL 3666995 at 2 (Aug. 18, 2021). 
11 www.sec.gov/files/litigation/apdocuments/3-19787-2021-09-01-supplemental-filing-petitioner-nano-magic.pdf. 
12 Id. at Ex. B. 
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February 14, 2022: After nearly two years of indifference to Nano Magic’s plight, 
other members of Nano Magic’s legal team with particularized expertise in 
pursuing writs of mandamus and skilled drafting of appellate court briefs filed a 
Petition for Writ of Mandamus (Agency Action Unreasonably Delayed) with the 
United States Court of Appeals for the District of Columbia Circuit.13 The 
purpose was to obtain Appellate Court intervention for the Commission’s apathy 
and disinterest in the continuing harm to Nano Magic. Striking was the language 
in the Commission’s brief both admitting, in substance, that the Commission was 
too busy to care about the debilitating trading suspension, and was “working 
diligently and in good faith to resolve Nano Magic’s request to terminate the 
trading suspension….”14 This “diligence and good faith” required an additional 
31 months-- and prolonged the harm to Nano Magic before Nano Magic’s 
unwavering persistence and advocacy of counsel resulted in the vacating of the 
trading suspension. 
 
April 28, 2022: Almost two years to the day of the Commission having issued the 
trading suspension, the Commission entered its Order Denying Motion to Compel 
[Production of the Information Before the Commission at the Time of Trading 
Suspension].15 In that Order, the Commission pointed out four facts that the PRO 
omitted from its obligatory and statutorily-required filing to disclose to Petitioner 
the information before the Commission at the time of the trading suspension. For 
the first time Nano Magic learned that the PRO staff, in its sworn declaration, 
asserted that one of the directors of Nano Magic had traded during the period 
underlying the trading suspension. In fact, that director, a highly regarded lawyer 
and father of Nano Magic’s CEO, had not traded, and he so informed the 
Commission in a Declaration filed on May 16, 2022.16 The Commission instead 
revealed that the PRO, either intentionally or through gross negligence, 
conclusively misled the Commission. 
 
May 16, 2022: Nano Magic filed Supplemental Briefing in Further Support of its 
Motion to Compel Production of Information before the Commission at the Time 
of Trading Suspension,17 which included the opportunity to “address[] any matter 
directly implicated by the resolution of Nano Magic’s motion as set forth 
herein.”18 The underlying Motion to Compel Production reflected Nano Magic’s 
counsel’s distinctive knowledge of the difference between an Action 
Memorandum in support of an enforcement recommendation and a 
recommendation for an administrative non-enforcement trading suspension. Using 
the specialized skills and distinctive knowledge of its counsel, Nano Magic 
asserted that for the Commission to allow its denial Order to become effective 
would establish precedent that no federal agency should find tolerable, which is 

                                                 
13 In re Nano Magic Holdings, Inc., No. 22-1021 (Petition filed Feb. 14, 2022). 
14 In re Nano Magic Holdings, Inc., No. 22-1021, Doc. No. 1945201 (SEC Opposition filed May 2, 2022) at 18, 33. 
15 Nano Magic Inc., Exchange Act Release No. 94818, 2022 WL 1288188 (April 28, 2022). 
16 www.sec.gov/files/litigation/apdocuments/3-19787-2022-05-16-supplemental-briefing.pdf. 
17 www.sec.gov/files/litigation/apdocuments/3-19787-2022-05-16-supplemental-briefing.pdf. 
18 Nano Magic Inc., Exchange Act Release No. 94818, 2022 WL 1288188 at 3 (April 28, 2022). 

OS Received 10/03/2025



 

7 
 

permitting its staff to provide patently false information as a definitive basis for 
agency action. Moreover, Nano Magic argued that the denial Order already stood 
for the proposition that statutory obligations placed on Division Staff and the 
language of a Commission Order are merely suggestions if the Division Staff 
unilaterally chooses not to follow the Order, let alone follow the law, by 
protecting Staff who did not provide all information presented to the Commission 
to induce entry of the trading suspension. Had all the information been 
provided, the misstatement could have been corrected; Nano Magic would 
still have been harmed but the cost from the loss of the trading market and 
the costs of the litigation would have been much less. Nano Magic argued and 
unambiguously requested that the Commission reconsider its Order and order the 
Division to produce forthwith to Nano Magic the Division’s Action 
Memorandum, with non-factual content redacted, relating and giving rise to the 
trading suspension. The Commission never ruled on the express request for 
reconsideration. 
 
June 29, 2022: The United States Court of Appeals, Per Curiam, in a non-
published decision dismissed as moot in part and denied in part the Writ of 
Mandamus.19 The Panel wrote that it relied on the fact that “the SEC has 
indicated that it has made significant progress towards a decision on the petition 
to terminate and expects to issue a decision in the coming months.”20 “Coming 
months” included two long winters, eight seasons and an inability of Nano Magic 
to continue to raise capital because of the cloud associated with the flawed trading 
suspension. 
 
April 17, 2024: Almost four full years after imposing the ten-day trading 
suspension, the Commission issued an Order requesting additional briefing as to 
why the Petition was not moot, given that trading of Nano Magic had resumed.21 
A reasonable analogy would be the shooting of a living creature, leaving it to die 
and hoping that it would die over a four-year period, and then invite argument as 
to why the creature which should be dead still is living. Benefiting yet again from 
the specialized skills and distinctive knowledge of its legal team, Nano Magic set 
forth the obvious and legally cognizable injuries to Nano Magic. These included 
the fact that that a mootness determination would violate the constitutional 
principle of “capable of repetition yet evading review,” would result in denying 
Nano Magic due process while ignoring Supreme Court precedent, and would 
preclude the opportunity for Nano Magic to pursue an EAJA claim. That 
preclusive effect, as counsel argued, would constitute a conflicted self-interested 
pecuniary action by the Commission, similar to the concept of loss-avoidance 
insider trading cases.Then, prior to Nano Magic filing its reply brief, the 
egregious misconduct by the PRO was revealed to have been surpassed by action 
of the Salt Lake City office of the Commission. In “Debt Box” the trial court 
“determined it [] improvidently entered [a TRO and receivership requested by the 

                                                 
19 In re Nano Magic Holdings, Inc., Per Curiam, No. 22-1021 (D.C. Cir., filed June 29, 2022). 
20 Id.  
21 Nano Magic Inc., Exchange Act Release No. 99980, 2024 WL 4475691 (April 17, 2024). 
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Commission] and noting [the Court’s] concerns about representations the 
Commission made in obtaining and defending the relief” sought by Division of 
Enforcement Staff in “Debt Box.”22 That litigation, which resulted in the 
Commission closing the agency’s Salt Lake City Office, provided a useful 
analogy to this trading suspension litigation. In the instant matter, following 
briefing, the Commission granted the Order vacating the trading suspension. 
 

B. The Order Granting Petition to Terminate Trading Suspension 

On October 10, 2024, the Commission issued its Order Granting Petition to Terminate 

Trading Suspension.23 In the Order, the Commission noted that “the trading suspension has 

expired and that Nano Magic has regained piggyback eligibility,” but nonetheless entertained the 

Petition “given the parties’ agreement that the Commission should decide this matter.”24 The 

Commission granted “Nano Magic’s Rule 550 petition and vacate[d] the trading suspension 

order nunc pro tunc April 30, 2020.”25 The Commission denied as moot “Nano Magic’s motion 

for expedited consideration of its petition, the Division of Enforcement’s motion for leave to 

respond to Nano Magic’s supplemental brief filed after the Commission denied Nano Magic’s 

motion to compel, and Nano Magic’s motion to strike the Division’s motion.”26 This outcome, 

the first occasion on which the Commission ever vacated a trading suspension, was the result of 

four and one-half years of Nano Magic defending itself from unjustified agency action and 

bearing the cost of specialized counsel in order to benefit from the distinctive knowledge and 

specialized skills brought to bear at every turn. 

C. Nano Magic’s EAJA Petition 

On January 8, 2025, Nano Magic filed its Application for an Award of Attorneys’ Fees 

and Other Expenses Pursuant to 17 C.F.R. § 201.31, et seq. (the “Application”), wherein Nano 
                                                 
22 SEC v. Digital Licensing Inc. (d/b/a “Debt Box”), et al., No. 2:23-cv-00482-RJS-DBP (D. Utah, Memorandum 
Decision and Order entered May 28, 2024) at 2. 
23 Nano Magic Inc., Exchange Act Release No. 101298, 2024 WL 4475691 (Oct. 10, 2024). 
24 Id. at 1-2. 
25 Id. at 2. 
26 Id. 
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Magic argued that it is entitled to an award of its attorneys’ fees and expenses under the Equal 

Access to Justice Act.27 In its Application, Nano Magic argued that it is entitled to an award of 

attorneys’ fees and costs under EAJA because: (1) it was the “prevailing party” in the 

proceedings; (2) it filed its petition timely; (3) the government’s position was not substantially 

justified, and (4) no special circumstances would make an award against the government 

unjust.28 Relevant here, Nano Magic argued that the proceedings against Nano Magic qualified 

as an “adversary adjudication” within the meaning of EAJA, and Nano Magic was the 

“prevailing party” because the Commission granted Nano Magic’s Rule 550 Petition and vacated 

the trading suspension order nunc pro tunc April 30, 2020.29 

On February 21, 2025, the Division filed its Answer to Nano Magic’s Application, 

arguing that, as a threshold matter, Nano Magic did not qualify for an award of attorneys’ fees 

and costs under EAJA because (1) the underlying proceedings did not qualify as an “adversary 

adjudication” as defined in EAJA, and (2) Nano Magic was not the prevailing party.30 The 

Division argued that the underlying proceedings did not qualify as an “adversary adjudication” 

because the Exchange Act does not provide an aggrieved party the right to challenge a temporary 

trading suspension in an adjudication that requires an on-the-record hearing.31 The Division 

further argued that “[a]ny argument that due process required [Nano Magic] to have an 

administrative hearing similarly would fail” because “the procedure under Rule 201.550 

                                                 
27 www.sec.gov/files/litigation/apdocuments/3-19787-2025-1-8-applicant-s-nano-magic-inc-application-award 
attorney-fees-other-expenses-redacted.pdf 
28 See generally, id. 
29 Id. at 9. 
30 www.sec.gov/files/litigation/apdocuments/3-19787-2025-02-21-answer.pdf 
31 Id. at 19-20. 
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allowing aggrieved parties to challenge a temporary trading suspension satisfies the requirements 

of the Due Process Clause.”32 

In support of its position that Nano Magic was not the “prevailing party” for purposes of 

EAJA, the Division argued that the trading suspension expired long before it was eventually 

vacated, and Nano Magic had already regained its piggyback eligibility.33 Thus, according to the 

Division, Nano Magic was not the “prevailing party” because there was “no judicially sanctioned 

change in the legal relationship of the parties.”34 

Nano Magic filed its Reply in Support of its Application on March 24, 2024. In response 

to the Division’s argument that the underlying proceedings did not qualify as an “adversary 

adjudication,” Nano Magic argued that, while the statutes governing petitions for termination of 

summary suspensions do not expressly require adjudications to be decided on the record, the 

Commission is permitted to “schedule a hearing on the matter, request additional written 

submissions, or decide the matter on the facts presented in the petition and any other relevant 

facts known to the Commission.” 17 CFR § 201.550(b).35 Thus, Nano Magic argued, the 

Commission is vested with the sole discretion to impose summary proceedings or additional 

proceedings as it deems appropriate under the circumstances.36 

Nano Magic further argued an adjudication that begins as a non-adversarial proceeding 

can become adversarial if the agency takes a position at any time, and the Commission took a 

decisive petition when it issued a ten-day order of suspension of trading of Nano Magic’s 

stock.37 Finally, Nano Magic argued that, even if the proceedings below did not involve an on-

                                                 
32 Id. at 20-21 (internal quotation marks omitted). 
33 Id. at 22. 
34 Id. at 22-23 (internal quotation marks omitted). 
35 www.sec.gov/files/litigation/apdocuments/3-19787-2025-03-24-reply.pdf 
36 Id. at 5. 
37 Id. at 7-8. 
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the-record adjudication, those proceedings were nonetheless an “adversarial adjudication” 

because Nano Magic was entitled to a hearing and opportunity to be heard as a matter of due 

process.38 

D. Proceedings Following Completion of Briefing

On March 27, Judge Metry issued an Order Scheduling Conference, “[t]o promote the

full and fair resolution of the issues in this case.”39 Judge Metry directed that “[p]rocedural 

matters will be discussed, including the parties’ views on the need for any additional 

proceedings.”40 Following a conference, held on April 7, 2025, Judge Metry issued an Order 

directing Nano Magic to file an exhibit detailing its net worth as well as the net worth of any 

affiliates when the proceedings below were initiated.41 Judge Metry further ordered that he 

would hold an oral argument on the Application, and that “[t]he parties should be prepared to 

argue whether this proceeding qualifies as an adversary adjudication for purposes of the Equal 

Access to Justice Act, whether Nano Magic is a prevailing party, and any other preliminary 

issues regarding Nano Magic’s eligibility for a fee award.”42 Judge Metry further ordered that 

the “parties may also argue whether the agency’s position was substantially justified.”43 

Nano Magic filed its exhibit detailing its net worth on May 2, 2025,44 the parties held oral 

argument before Judge Metry on May 14, 2025. 

E. Judge Metry’s Initial Decision

Judge Metry issued his Initial Decision on Equal Access to Justice Act Application (the

“Initial Decision”) on July 23, 2025. After recounting the procedural history of these 

38 Id. at 8-9. 
39 www.sec.gov/files/alj/aljorders/2025/ap-6932.pdf 
40 Id. 
41 www.sec.gov/files/alj/aljorders/2025/ap-6935.pdf 
42 Id. 
43 Id. 
44 www.sec.gov/files/litigation/apdocuments/3-19787-2025-05-02-declaration.pdf 
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proceedings, the Initial Decision provides that, “to be eligible for EAJA relief, Nano Magic must 

demonstrate that: (1) a proceeding to terminate a trading suspension is an adversary adjudication 

within the meaning of EAJA; and (2) it was a prevailing party.”45 Thus, Judge Metry decided 

that “[t]hese threshold issues must be determined before I consider whether the Division has 

shown that the agency’s position was substantially justified.”46 The Initial Decision provides that 

“[b]ecasue a proceeding to terminate a trading suspension is not an adversary adjudication, Nano 

Magic’s application must be denied.”47 It is that conclusion with which Nano Magic disagrees. 

Judge Metry explained that the “EAJA defines an adversary adjudication as ‘an 

adjudication under section 554 of this title in which the position of the United States is 

represented by counsel or otherwise,”’ 5 U.S.C. § 504(b)(1)(C)(i), and that “section 554 of the 

APA ‘applies … in every case of adjudication required by statute to be determined on the record 

after opportunity for an agency hearing,’ subject to certain exceptions not relevant here.”48 Judge 

Metry determined that “[a] proceeding to terminate a trading suspension is not an on-the-record 

adjudication governed by section 554 of the APA” because “Section 12(k)(1)(A) of the 

Securities Exchange Act of 1934 authorizes the Commission to enter a 10-day trading 

suspension ‘without any notice, opportunity to be heard, or findings based upon a record.’”49 

Addressing Nano Magic’s argument that it is sufficient for EAJA purposes that Rule 550 

allows the Commission to conduct a formal on-the-record adjudication, even though it does not 

require one, Judge Metry determined “that is not the correct standard for determining whether a 

proceeding is governed by section 554 of the APA.”50 Instead, explained Judge Metry, ‘“[w]hat 

                                                 
45 Nano Magic Inc., Exchange Act Release No. 1416, 2025 WL 2106798, (July 23, 2025). 
46 Id. at *4 
47 Id. 
48 Id. (quoting 5 U.S.C. § 554(a)). 
49 Id. (quoting SEC v. Sloan, 436 U.S. 103, 112 (1978)). 
50 Id. at *7. 
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counts is whether the statute indicates that Congress intended to require full agency adherence to 

all section 554 procedural components.”’51 The Initial Decision goes on to provide that “[t]here 

is no requirement for notice and opportunity for a hearing, and no requirement for the proceeding 

to be conducted ‘on the record’ with the right to present witness testimony and documentary 

evidence or to conduct cross-examination.”52 Instead, Rule 550 “allows the Commission 

complete discretion to decide a petition to terminate a trading suspension in the manner it deems 

appropriate, with or without a hearing.”53 

Addressing Nano Magic’s arguments that “Rule 550’s process for challenging a 

suspension is an ‘adjudication’ under the APA because it results in a Commission order, and it is 

‘adversarial’ because the position of the government was represented by counsel,” Judge Metry 

held that the “EAJA’s definition of ‘adversary adjudication’ also prescribes that the adjudication 

be conducted under section 554 of the APA, and the Rule 550 proceeding was not required to be 

conducted under that section.”54 

Finally, Judge Metry addressed Nano Magic’s argument that “every adversarial 

proceeding where there is a due process right to be heard qualifies as an adversary adjudication 

under section 554,” and that Nano Magic’s due process rights were violated when the 

Commission unreasonably delayed in resolving Nano Magic’s Rule 550 petition.55 Judge Metry 

held that, while “[d]ue process may require adherence to the APA’s formal procedures in certain 

administrative proceedings even if the statute is not explicit,” the “Commission has found that 

                                                 
51 Id. (quoting St. Louis Fuel & Supply Co. v. FERC, 890 F.2d 446, 448-49 (D.C. Cir. 1989)). 
52 Id. 
53 Id. 
54 Id. 
55 Id. 
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Rule 550’s limited post-deprivation procedures satisfy due process, and I am bound by the 

Commission’s decision.”56 

Nano Magic timely filed its Petition for Review57 on August 12, 2025.58 

II. LEGAL STANDARD FOR AN AWARD UNDER EAJA 

EAJA aims to “ensure that certain individuals ... will not be deterred from seeking review 

of, or defending against, unjustified governmental action because of the expense involved.” 

Aronov v. Napolitano, 562 F.3d 84, 88 (1st Cir. 2009). It also “reduces the disparity in resources 

between individuals ... and the federal government.” Id. (citing H.R. Rep. No. 99–120(I), at 4 

and 1985 U.S.C.C.A.N. at 133). Pursuant to 17 C.F.R. § 201.35(a), “[t]he burden of proof that an 

award should not be made to an eligible prevailing applicant is on [the Division].” 

III. ARGUMENT 

A. Judge Metry Erred in Holding that these Proceedings are not an Adversary 
Adjudication. 

The Initial Decision presents a single issue for Commission review: Was the temporary 

suspension and the proceedings that followed an “adversary adjudication” for purposes of 

EAJA? Congress identified two reasons for limiting EAJA fees to “adversary adjudications”: (1) 

to ensure fees were awarded only where “participants have a concrete interest at stake,” and (2) 

to prevent the United States from being held liable for fees in a proceeding in which its position 

was not represented.59 H.R. Rep. No. 96-1418, at 14, 1980 U.S.C.C.A.N. at 4993 (participants’ 

interest); H.R. Rep. No. 96-1418, at 12, 1980 U.S.C.C.A.N. at 4991 (position of the agency). 

                                                 
56 Id. (citing Decision Diagnostics Corp., Exchange Act Release No. 99439, 2024 WL 360862, at *3 n.22 (Jan. 29, 

2024)). 
57 www.sec.gov/files/litigation/apdocuments/petition-review-08-13-2025-3-19787.pdf. 
58 Judge Metry also determined that, although it would not change whether Nano Magic is eligible for an award of 
attorneys’ fees and costs, he would have determined that Nano Magic was a prevailing party for purpose of EAJA. 
Nano Magic is not challenging that portion of the Initial Decision. Id. 
59 No party disputes that the Government’s position was represented in these proceedings. 
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EAJA defines “adversary adjudication” as “an adjudication under [5 U.S.C. § 554] in which the 

position of the United States is represented by counsel or otherwise.” 5 U.S.C. § 504(b)(1)(C). 

Section 554 applies to every “adjudication required by statute to be determined on the record 

after opportunity for an agency hearing.” 5 U.S.C. § 554(a). Because EAJA’s statutory and 

regulatory definitions of “adversary adjudication” refer to Section 554, courts examine the three 

elements set forth in Section 554 in determining whether EAJA applies to Rule 550 proceedings. 

First, there must be an adjudication. Second, the adjudication must be required by statute to be 

determined “on the record.” And finally, the statute must provide an “opportunity for an agency 

hearing.” See Lane v. U.S. Dep’t of Agriculture, 120 F.3d 106, 108 (8th Cir. 1997) (EAJA 

applies to NAD proceedings “because all three prerequisites for coverage [under § 554] have 

been satisfied. NAD proceedings are: 1) adjudications; 2) there is an opportunity for a hearing; 

and 3) the hearing must be on the record.”); Five Points Rd. Joint Venture v. Johanns, 542 F.3d 

1121, 1125 (7th Cir. 2008) (same). 

B. Agency Adjudications under Rule 550 Require Hearings if Ordered and as a Matter 
of Due Process 

Judge Metry determined that, because Rule 550 does not require the Commission to 

adhere to the APA’s procedures in a proceeding to terminate a Section 12(k)(1)(A) trading 

suspension, there is no “adjudication required by statute . . . after opportunity for an agency 

hearing.” 5 U.S.C. § 554(a). However, in a Rule 550 proceeding, the Commission is permitted to 

“schedule a hearing on the matter, request additional written submissions, or decide the matter 

on the facts presented in the petition and any other relevant facts known to the Commission.” 17 

CFR § 201.550(b). And, importantly, “[i]f the petitioner fails to cooperate with, obstructs, or 

refuses to permit the making of an examination by the Commission, such conduct shall be 

grounds to deny the petition.” Id. (emphasis added). 
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For Rule 550 proceedings, prongs one (adjudication) and three (opportunity for hearing) 

of Section 554’s test are met by examining Rule 550’s language in the context of the APA’s 

definitions. The APA defines an “adjudication” as an “agency process for the formulation of an 

order.” 5 U.S.C. § 551(7). An “order” is “the whole or a part of a final disposition, whether 

affirmative, negative, injunctive, or declaratory in form, of an agency in a matter other than rule 

making . . .” § 551(6). The process for challenging a suspension outlined in Rule 550 can result 

only in an “order” as defined in 5 U.S.C. § 551(6), and the agency process associated with a 

petition for termination of a suspension pursuant to Section 12(k)(1)(A) is an adjudication. And, 

because a party who files a Rule 550 petition faces summary denial of that petition if it does not 

“cooperate” or “refuses to permit the making of an examination,” participation in a hearing is 

required in the event one is ordered. Indeed, the Commission itself has characterized Rule 550 

Petitions as “a special mechanism to allow persons adversely affected by a suspension to petition 

for relief after a suspension goes into effect, and thereby obtain an opportunity to be heard.” 

Bravo Enters. Ltd., Exchange Act Release No. 75775, 2015 WL 5047983 (Aug. 27, 2015) 

(emphasis added). That “opportunity to be heard,” as recognized by the Commission, necessarily 

requires the weighing and consideration of facts in connection with a Rule 550 Petition. Indeed, 

Nano Magic’s May 18, 2020 Motion to Compel Production of Information Before the 

Commission sought disclosure of the information to which Nano Magic was entitled so it could 

make its case before the Commission that the 10-day trading suspension should not have been 

entered in the first instance. That process represents the Commission’s quasi-judicial functions 

and necessarily equates to an adjudication for purposes of the EAJA. 

Even if the language of Rule 550 does not require a hearing, a hearing will be considered 

to be “required by statute,” within the meaning of Section 554 in every instance where a hearing 
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is required either explicitly by statute, because it is expressly stated in the applicable statute, or 

implicitly by statute, because it is deemed necessary in order to satisfy the procedural due 

process requirements of the U.S. Constitution. Collord v. U.S. Department of the Interior, 154 

F.3d 933 (9th Cir. 1998). The court in Collord ruled that a hearing was required by the 

procedural due process requirements of the U.S. Constitution for a mining claim contest 

proceeding, since a mining claim is a property right that cannot be extinguished except following 

a hearing. Collord, 154 F.3d at 935-36 (citing Adams v. Witmer, 271 F.2d 29, 33 (9th Cir. 1958)). 

Further, the court held that such a proceeding constituted an adjudication “under section 554 of 

[5 U.S.C.],” within the meaning of EAJA, since, as the court also found in Adams v. Witmer, 271 

F.2d at 33 (relying on Wong Yang Sung v. McGrath, 339 U.S. 33 (1950)), such a proceeding was 

“‘subject to’ or ‘governed by’ § 554.” Collord, 154 F.3d at 936. 

In addressing Nano Magic’s argument that it should have been entitled to a hearing to 

satisfy the due process requirements of the U.S. Constitution, Judge Metry determined that the 

Commission has found that Rule 550’s post-deprivation procedures satisfy due process, and that 

he is “bound by the Commission’s decision.” However, the decision cited in the Initial Decision 

does not detail why Rule 550 satisfies that Due Process Clause. Decision Diagnostics Corp., 

Release No. 99439, 2024 WL 360862, at *3 n.22 (Jan. 29, 2024). Indeed, in Decision 

Diagnostics, the Commission admitted that, while “[a]n issuer is required to file a Rule 550 

petition within the 10-day effective period of the suspension, or the petition will be dismissed as 

untimely,” “it is typically not feasible for the Commission to resolve a timely filed Rule 550 

petition within the 10-day suspension period, and the suspension therefore will expire by its 

terms before the Commission reaches its decision.” Id. Thus, in Decision Diagnostics, the 

Commission tacitly admitted that any due process protections afforded in the Rule 550 procedure 
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are all but illusory, as the Commission does not even decide Rule 550 petitions before 

suspensions expire by their own terms.  

Moreover, the case cited in Decision Diagnostics is an unpublished Ninth Circuit Court 

of Appeals Order, which provides that the procedure under Rule 550 only satisfies due process 

when it provides “a prompt post-deprivation review of the trading suspension.” Xumanii Int’l 

Holdings Corp. v. U.S. Sec. & Exch. Comm’n, 670 F. App’x 508, 509 (9th Cir. 2016) (emphasis 

added). Here, as Judge Metry recognized, there was nothing “prompt” about the Commission’s 

resolution of Nano Magic’s Rule 550 petition. And, in that regard, Judge Metry failed to 

recognize that an adjudication that begins as a non-adversarial proceeding can become 

adversarial if the agency takes a position at any time. H.R. Rep. No. 96-1434, at 23 (1980), 

reprinted in 1980 U.S.C.C.A.N. 5003, 5012. While it may be the case that the Supreme Court 

has “rejected the proposition that due process always requires the [government] to provide a 

hearing prior to [an] initial deprivation,” the Supreme Court also has “recognized, on many 

occasions, that where [the government] must act quickly, or where it would be impractical to 

provide predeprivation process, postdeprivation process satisfies the requirements of the Due 

Process Clause.” Gilbert v. Homar, 520 U.S. 924, 930 (1997) (quotation omitted) (emphasis 

added). 

Here, Nano Magic was not afforded pre- or post-deprivation due process, and the 

Commission has repeatedly acknowledged that the post-deprivation protections afforded under 

Rule 550 are wholly illusory. In Apotheca Biosciences, the Commission recognized that, after a 

trading suspension takes effect, “a subsequent hearing is available under Commission Rule of 

Practice 550, but in most cases the Commission will be able to resolve challenges to the 

suspension only after it has expired.” Apotheca Biosciences, Inc., Release No. 90779, 2020 WL 
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7632296, at *2. The Commission went on to recognize that “a trading suspension order has 

significant consequences” because “[i]t prohibits brokers, dealers, and members of a national 

securities exchange from using any instrumentality of interstate commerce to effect any 

transaction in, or induce the purchase or sale of, a security subject to a suspension order while 

the suspension is in effect.” Id. at *3. This is especially true with respect to OTC securities, 

because “quoting does not automatically resume. Instead, a broker-dealer generally may not 

solicit investors to buy or sell the previously suspended stock until certain requirements are met. 

And this means that the expiration of a trading suspension, at least for OTC securities, does not 

automatically result in the immediate resumption of widespread trading activity.” Id. 

Even in the context of a temporary restraining order, where the Government must take 

swift action, due process is satisfied when a party who is deprived of his property has an 

opportunity to challenge the preliminary injunctive relief through a “meaningful postdeprivation 

hearing.” Clark v. City of Draper, 168 F.3d 1185, 1189 (10th Cir. 1999) (citing Hudson v. 

Palmer, 468 U.S. 517, 531-33 (1984)). Here, there was no pre- or post-deprivation hearing at all, 

let alone a meaningful one. Thus, the Commission indisputably violated Nano Magic’s right to 

due process of law violated during the four-plus-year battle that continues to this day. See Barry 

v. Barchi, 443 U.S. 55 (1979) (summary suspension of horse-racer’s license violated his right to 

due process where he was not assured a timely post-suspension hearing); Johnson v. Morales, 

946 F.3d 911 (6th Cir. 2020) (restaurant owner whose business license was suspended stated 

claim for violation of procedural due process based on government’s failure to provide pre-

deprivation hearing). 

In sum, Nano Magic was entitled to, but was not afforded, due process in connection with 

its Rule 550 petition. And, the Commission and courts have recognized that Rule 550’s 
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procedures only satisfy the Due Process Clause if parties are afforded a “prompt” resolution of 

their petition. Because the Commission has repeatedly conceded that the post-deprivation 

procedures provided under Rule 550 are illusory, Rule 550 facially and practically violates the 

Due Process Clause of the U.S. Constitution. Thus, a hearing is “required by statute,” under Rule 

550 within the meaning of Section 554 where, as here, a hearing was required, because it was 

necessary in order to satisfy the procedural due process requirements of the U.S. Constitution. 

Collord, 154 F.3d at 935-36. This analysis supports the conclusion that the Commission 

subjected Nano Magic to an agency adversary adjudication. 

C. Rule 550 Proceedings are “On the Record”. 

The APA governs both agency rulemaking and agency adjudications. APA adjudications 

and rulemaking can be both formal and informal. The distinction between these two kinds of 

procedures goes directly to whether the underlying proceedings were “on the record” such that 

they were “adversary adjudications” for purposes of EAJA. 

Use of statutory language “on the record,” in the administrative context, is one way of 

referencing the APA’s formal procedures set out in Sections 554, 556, and 557. 5 U.S.C. § 554. 

In the United States Department of Justice’s Attorney General’s Manual on the Administrative 

Procedure Act (1947) (APA Manual), the Attorney General explained when and why “on the 

record” language is needed. Primarily, such language is needed to distinguish formal from 

informal agency action. Generally, rulemaking does not require formal procedure. Thus, to set 

aside those aspects of formal rulemaking from informal rulemaking, Congress uses the language: 

“required by statute to be made on the record after opportunity for an agency hearing” when it is 

intended for formal rulemaking to take place. Id. § 553; APA Manual at 12-14, 26, 31-33. 
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The distinction between formal and informal procedure also reaches agency 

adjudications. The Attorney General explained that there are two types of adjudications: (1) 

those historically not regarded as adjudicatory but might inadvertently fit within the residual 

nature of the APA’s broader definitions of “adjudication,” and (2) those that were inherently and 

historically adjudicatory in the traditional sense of quasi-judicial fact-finding. Addressing the 

former, the Attorney General explained that “on the record” language is required for the same 

reason it is required for all rulemaking statutes. APA Manual at 40-42. For those quasi-judicial 

adjudications that are inherently adjudicatory in nature, “on the record” language is not necessary 

because these are presumed to follow the formal procedures set out in APA Sections 554, 556 

and 557.60 

The Supreme Court has applied the reasoning set forth in the APA Manual when deciding 

whether agency action requires formal or informal APA procedures. Bowen v. Georgetown Univ. 

Hosp., 488 U.S. 204, 218 (1988) (Scalia, J., concurring) (“The position the Secretary takes in this 

litigation [concerning retroactivity] is out of accord with the Government’s own most 

authoritative interpretation of the APA, the 1947 Attorney General’s Manual on the 

Administrative Procedure Act (AG's Manual), which we have repeatedly given great weight.”) In 

United States v. Allegheny-Ludlum Steel Co., the Court examined the Esch Car Service Act 

which authorized the Interstate Commerce Commission to engage in rulemaking “after hearing.” 

United States v. Allegheny-Ludlum Steel Co., 406 U.S. 742, 756-57 (1972). The statute did not 

provide for a hearing “on the record after opportunity for an agency hearing” as used in Section 
                                                 
60 APA Manual at 42 (“Other statutes authorizing agency action which is clearly adjudicatory in nature, such as the 

revocation of licenses, specifically require the agency to hold a hearing but contain no provision expressly 
requiring decision ‘on the record’ .... [Agencies] ha[ve] always assumed that these orders must be based upon the 
evidentiary record made in the hearing, and the courts have held that upon review the validity of an order issued 
under the [enabling act] must be determined upon the administrative record. It seems clear that administrative 
adjudication exercised in this context is subject to sections 5, 7 and 8 [APA Sections 554, 556, 557].”) (citations 
omitted). Revocation of trading privileges affects the issuer much as a license revocation affects the licensee. 
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553(c) to signify that the formal procedures of Sections 556 and 557 apply. Id. A party had 

challenged the Commission’s factual basis and legal conclusions for a rule. In evaluating this 

challenge, the Supreme Court addressed whether the statute at issue required formal or informal 

procedures as part of the hearing. The Court held that the formal procedures of Sections 556 and 

557 were not required because this case involved a rulemaking proceeding and “on the record” 

or equivalent language was not included. Id. 

Following the same reasoning set forth in the APA Manual, the Court distinguished this 

analysis and disposition from what would have been the case if the matter had been an 

adjudication rather than a rulemaking. Id. at 757. The Court suggested that if the matter had been 

an adjudication, then it would have viewed the absence of “on the record” language differently 

when deciding whether formal APA procedures found in Sections 556 and 557 were required. Id. 

at 757; see also Marathon Oil Co. v. Env't Prot. Agency, 564 F.2d 1253, 1263 (9th Cir. 1977) 

(citing the APA's legislative history and the need for “on the record” language to exclude such 

procedures from run-of-the-mill non-adversarial adjudications). 

Administrative action can be quasi-legislative or quasi-judicial. Allegheny-Ludlum Steel 

Co., 406 U.S. at 756-57. Quasi-judicial proceedings involve traditional fact-finding based on an 

evidentiary record including witness testimony, cross-examination, and documentary evidence. 

This evidentiary record is required for appeals of administrative final decisions to the federal 

courts. Marathon Oil Co. 564 F.2d at 1263. Following the APA Manual’s explanation for when 

and why “on the record” language is needed, several circuit courts have relied upon the nature of 

the rights at issue when evaluating the type of “hearing” Congress provided for and whether that 

hearing triggered formal APA procedures. Id. (noting difference between adjudication and 

rulemaking and citing the APA Manual for the point that adversarial proceedings are implied in 
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cases of sharply disputed facts); Seacoast Anti-Pollution League v. Costle, 572 F.2d 872, 876-77 

(1st Cir. 1978) (rejecting a requirement for “on the record” to appear in the text if Congress 

intended for a type of adversarial adjudication based on the nature of the hearing and the rights at 

issue), superseded by Dominion Energy Brayton Pt. LLC v. Johnson, 443 F.3d 12 (1st Cir. 2006). 

In Dantran, Inc. v. United States Department of Labor, the United States Court of 

Appeals for the First Circuit considered the type of rights at issue in determining whether a 

hearing triggered formal APA requirements. 246 F.3d 36 (1st Cir. 2001). Dantran involved an 

appeal from the United States Department of Labor arising under the McNamara-O’Hara Service 

Contract Act of 1965. The Court found that EAJA applied despite the absence of “on the record” 

language because of the nature of the dispute. Dantran, Inc., 246 F.3d at 46. “[A]n adjudication 

such as this, which involves specific factual findings with potential for ‘serious impact on private 

rights,’ is “exactly the kind of quasi-judicial proceeding for which the adjudicatory procedures of 

the APA were intended.” Id. 

In Friends of the Earth v. Reilly, the D.C. Circuit referenced the APA’s formal 

adjudication when distinguishing adjudicatory facts from legislative facts: 

A section 554 hearing, with its attendant procedural protections, 
has as its primary purpose the determination of “adjudicative 
facts,” i.e., those facts which “usually answer the questions of who 
did what, where, when, how, why, with what motive or intent ... 
[and] are roughly the kind of facts that go to a jury in a jury case.” 
A section 554 hearing is, in short, like a trial proceeding. But it 
does not necessarily follow that the nature of the interests at stake 
in a withdrawal proceeding requires a section 554 proceeding.  

Friends of Earth v. Reilly, 966 F.2d 690, 693 (D.C. Cir. 1992). 

 Under the Rule 550 procedures, the Commission is authorized to impose administrative 

remedies in favor of the petitioning party, including lifting a temporary trading suspension or, as 

in this case, vacating a trading suspension nun pro tunc. These proceedings are quasi-judicial as 
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the rights at issue in this case involved disputed adjudicatory facts decided on the basis of an 

evidentiary record, similar to those contemplated in Dantran and Friends of the Earth. As such, 

the proceedings below were an “on the record” adjudication for purposes of EAJA. 

IV. CONCLUSION AND RELIEF REQUESTED 

On October 10, 2024, the Commission, following careful consideration of the 

unprecedented nature and the import of its soon-to-be published decision, issued a final 

Commission Order resolving a controversy after adversarial submissions by the Division and 

Nano Magic, that looked and functioned at all times like an adjudication under section 554. Not 

one submission was uncontested. Ultimately, the Commission adjudicated nearly every Motion, 

save Nano Magic’s request to expedite proceedings submitted within the first ten days, and 

Commission-ordered supplemental briefing. 

EAJA’s legislative history makes plain that Congress contemplated fee recovery not only 

in Article III litigation but in administrative contexts where a private party is forced to battle 

against the government’s position in proceedings specific to that party with the assistance of 

counsel. Applying that remedial purpose here, the Commission’s entire trading suspension 

proceeding under Rule 550 – which required Nano Magic to incur substantial legal expense to 

contest the real and tangible effect of the Commission-imposed trading suspension – is precisely 

the sort of “adversary adjudication” Congress intended EAJA to reach. 

This case presents a true test for this Commission in confronting the PRO’s lies to the 

Commission to obtain a trading suspension. The starting point must be the Commission’s own 

recognition of the gravity of the  misconduct – for the first time in the Commission’s history not 

only did it vacate a trading suspension but it did so nunc pro tunc. One material and compelling 

fact, as the Commission published in its April 28, 2022 Order Denying Motion to Compel 
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[Production of the Information Before the Commission at the Time of Trading Suspension 

Decision] was the PRO’s affirmative but false representation that a Director traded stock when 

that never occurred. What now is before the Commission is whether to right that grievous wrong, 

a near irreparable injury from which Nano Magic, a flag-bearer of small company 

entrepreneurship toiling to grow to the next level, has yet to recover. 

For the foregoing reasons, the Commission should hold that the proceedings below 

constitute an “adversary adjudication” for purposes of EAJA. The Commission should also 

remand to Judge Metry for further proceedings to determine whether an award of attorneys’ fees 

and costs is otherwise appropriate under EAJA. 

Dated:  October 3, 2025 

Respectfully submitted, 

/s/                                        
Jacob S. Frenkel 
Brooks T. Westergard, Esq. 
Dickinson Wright PLLC 

      International Square Building 
      1825 I St., N.W., Suite 900 
      Washington, DC 20006 
      Phone: (202) 466-5953 
      E-mail: jfrenkel@dickinsonwright.com 
      E-mail: bwestergard@dickinsonwright.com  
      Counsel to Nano Magic Inc. 
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STATEMENT OF ELECTRONIC FILING AND CERTIFICATE OF SERVICE 

The undersigned filed electronically with the Commission this Petitioner Nano Magic Inc.’s 

Brief in Support of Petition for Review of Initial Decision on Equal Access to Justice Act 

Application via eFap filing system and served or delivered courtesy copies to the following 

parties and other persons entitled to notice in the manner set forth to the right of each served 

party: 

Securities and Exchange Commission 
c/o Hon. Vanessa A. Countryman, Secretary (via e-mail) 
100 F St., N.E. 
Washington, DC  20549 
  
Office of Administrative Law Judges (via e-mail to alj@sec.gov)  
 
Division of Enforcement, Washington, DC 
Attn: Patrick R. Costello, Esq. (via e-mail to costellop@sec.gov) 
Attn: Gregory R. Bockin, Esq. (via e-mail to bocking@sec.gov)  
100 F Street, N.E. 
Washington, DC 20549-5949 
 
Division of Enforcement, Philadelphia Regional Office 
Attn: Kingdon Kase, Esq. (via e-mail to kasek@sec.gov) 
Attn: Cecilia B. Connor, Esq. (via e-mail to connorce@sec.gov) 
1617 John F. Kennedy Blvd., Suite 520 
Philadelphia, PA  19103 
 
Dated: October 3, 2025 
 

Respectfully submitted, 
 
       /s/ Jacob S. Frenkel   

Jacob S. Frenkel, Esq. 
Brooks T. Westergard, Esq. 
Dickinson Wright PLLC 

       International Square Building 
       1825 I St., N.W., Suite 900 
       Washington, DC 20006 
       Phone: (202) 466-5953 
       E-mail: jfrenkel@dickinsonwright.com 
       E-mail: bwestergard@dickinsonwright.com  
       Counsel to Nano Magic Inc. 

OS Received 10/03/2025


