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UNITED STATES OF AMERICA 
Before the 

SECURITIES AND EXCHANGE COMMISSION 
 
ADMINISTRATIVE PROCEEDING 
File No. 3-19740 
 
 
In the Matter of 
 
DONALD J. FOWLER, 
 
Respondent. 
 

 

 
MEMORANDUM OF LAW OF THE DIVISION OF ENFORCEMENT (1) IN 

OPPOSITION TO RESPONDENT’S MOTION FOR A STAY, AND (2) IN SUPPORT OF 
THE DIVISION’S MOTION FOR SUMMARY DISPOSITION 

 
The Division of Enforcement respectfully submits this memorandum of law in opposition 

to the motion for a stay filed on June 8, 2020 (“Resp. Mot.”), by Respondent Donald J. Fowler, 

and in support of the Division’s motion for summary disposition pursuant to Rule 250 of the 

Commission’s Rules of Practice. 

PRELIMINARY STATEMENT 

 In this follow-on proceeding arising from a jury verdict and antifraud injunction against 

Fowler, the Division seeks full collateral and penny stock bars.1 Such relief is clearly 

appropriate: based on evidence that the District Court called “powerful,” “persuasive” and 

“damning,”2 the jury found that Fowler, with scienter, defrauded thirteen of his retail customers 

                                                 
1 Pursuant to Section 15(b)(6) of the Securities Exchange Act of 1934 (“Exchange Act”), Fowler should be:  
—Barred from association with any broker, dealer, investment adviser, municipal securities dealer, 

municipal advisor, transfer agent, or nationally recognized statistical rating organization; and 
—Barred from participating in any offering of a penny stock, including: acting as a promoter, finder, 

consultant, agent or other person who engages in activities with a broker, dealer or issuer for purposes of the 
issuance or trading in any penny stock, or inducing or attempting to induce the purchase or sale of any penny stock. 

 
2 Div. Ex. 1 at 3.  The Division Exhibits cited herein are attached to the Declaration of David Stoelting 

dated June 15, 2020. 
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and caused substantial losses by recommending an unsuitable investment strategy, 

making material misrepresentations and omissions, and engaging in unauthorized trades. 

The Court, finding a “high degree of scienter,” imposed a third-tier civil penalty of nearly 

$2 million, ordered disgorgement of commissions earned plus prejudgment interest, and 

enjoined Fowler from future violations of the antifraud provisions of the federal securities 

laws. Div. Ex. 1 at 9-11.  

Seeking to delay the imposition of the bar, Fowler now argues that this 

proceeding should be stayed pending the outcome of his appeal of the District Court 

judgment. The Commission, however, has repeatedly declined to stay follow-on 

proceedings seeking remedial measures merely because the underlying injunction is 

being appealed. The stay request should be denied and the Division’s motion for 

summary disposition should be granted for the reasons set forth below. 

STATEMENT OF FACTS 

Fowler’s Securities Industry Experience 

Fowler passed the Series 7 and 63 exams in 2005, and the Series 24 exam in 2008. 

Div. Ex. 8 at 6.  He was associated with a broker-dealer in Wantagh, NY, from 2005-

2007; with JD Nicholas & Co., Inc., in Syosset, NY, from 2007-2014; and with Worden 

Capital Management LLC from 2014-2019. Div. Ex. 5 at 1-2. The Form U-5 filed by 

Worden Capital in August 2019 states that Fowler was terminated for cause due to the 

jury’s liability findings. Div. Ex. 10. 

Fowler developed customer leads from “[h]undreds of cold-calls . . . made from 

his office each day.”  Div. Exs. 1 at 3; see also Div. Ex. 5 at 3.  The in-and-out trading 

strategy that Fowler implemented in the 13 accounts—using borrowed funds, which 
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greatly increased buying power—resulted in an “outrageously high” cost-to-equity ratio of 142% 

(10% was considered high) and turnover of 116 (4 was considered high). Div. Exs. 1 at 5; 6; 5 at 

2, 7. Fowler determined the amount of commissions, and the high level of costs drove down the 

losses and made any chance of a profit virtually impossible. See Div. Exs. 5 at 6; 7.  Customer 

losses in the 13 accounts totaled $467,627, while Fowler received $132,076.40. Div. Exs. 1 at 

11; 6.  

Fowler knew that he was required to follow the suitability rules (Div. Exs. 1 at 10; 5 at 2) 

but he nevertheless “implemented a trading strategy that flagrantly violated them.” Div. Ex. 1 at 

10. The Court found that “[Fowler’s] strategies were unsuitable to any investor.” Id. at 11.  

The District Court Litigation 

The Complaint against Defendants Fowler and Gregory T. Dean was filed on January 9, 

2017, and the Amended Complaint on April 21, 2017. Div. Ex. 2. After Dean’s settlement, in 

which he admitted his wrongdoing,3 the jury trial against Fowler began on June 10, 2019. Div. 

Ex. 1 at 2.  At the trial, the jury heard “emotional testimony of several of Mr. Fowler’s victims 

recounting their losses, and how they were injured as a result of Mr. Fowler’s breach of their 

trust.” Div. Ex. 1 at 3. Fowler’s trial testimony showed “a profound lack of empathy regarding 

the impact of the strategies that he recommended to his customers.” Id. at 5. 

On June 20, 2019, the jury returned a unanimous verdict finding that Fowler, with 

scienter, violated Section 17(a) of the Securities Act of 1933 (“Securities Act”) and Section 

                                                 
3 The final judgment as to Dean, which the Court entered on the first day of the trial, included a permanent 

injunction against future violations of the antifraud provisions, disgorgement of $253,881.98 plus prejudgment 
interest of $50,521.70, and a civil penalty of $253,881.98. Div. Exs. 1 at 2. In his Consent, Dean admitted that he 
“knowingly or recklessly made trade recommendations to customers with no reasonable basis”; “made material 
misrepresentations and omissions to customers”; and “engaged in unauthorized trading in customer accounts.” Id.; 
see also SEC v. Fowler, et al., 17-cv-139 (S.D.N.Y.) (Docket Nos. 168, 199-1). Dean also consented to a 
Commission Order imposing full collateral and penny stock bars. Gregory T. Dean, Rel. No. 86196, 2009 WL 
2617172 (June 26, 2019). 
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10(b) of the Exchange Act and Rule 10b-5 thereunder by recommending an unsuitable 

investment strategy with no reasonable basis, making material misrepresentations and omissions, 

and engaging in unauthorized trading. Div. Ex. 3. Following post-trial briefing on remedies, the 

Court issued a Memorandum Opinion and Order on February 25, 2020 (Div. Ex. 1) and, on 

February 28, 2020, the Final Judgment as to Defendant Donald J. Fowler (Div. Ex. 4). 

Finding that Fowler “presents a continuing risk to customers” as well as “a danger 

to future customers,” Div. Ex. 1 at 11, the Court enjoined Fowler from future violations 

of the Section 17(a) of the Securities Act and Section 10(b) of the Exchange Act and Rule 

10b-5 thereunder. Div. Exs. 1 at 9-11; 4 at 2. The Court also imposed a third-tier civil 

penalty of $150,000 for each of Fowler’s 13 customers, for a total civil penalty of 

$1,950,000, and ordered disgorgement of $132,076.40, representing the commissions 

received by Fowler during the period of the fraud, plus prejudgment interest of 

$35,195.04. Div. Ex. 4 at 3. 

The Follow-On Administrative Proceeding 

The Order Instituting Administrative Proceedings Pursuant to Section 15(b) of 

the Securities Exchange Act of 1934 and Notice of Hearing (“OIP”), dated March 31, 

2020, deems this a 75-day proceeding under Rule 360(a)(2). Fowler was served with the 

OIP on April 9, 2020. 

On April 17, 2020, the Division notified Fowler that all documents required to be 

made available under Rule 230(a) had been produced to Fowler’s counsel in the District 

Court action. Div. Ex. 11. 

On May 6, 2020, the Commission issued an Order Granting Extension of Time 

extending “the time for filing an answer to the OIP” to June 12, 2020. 
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The parties conducted a telephonic pre-hearing conference on May 28, 2020. 

On June 8, 2020, Fowler filed a Motion and Brief for Stay and General Denial (“Resp. 

Mot.”).  The General Denial is “pursuant to SEC Rule of Practice 220,” and is “a general denial 

of each and every allegation” in the OIP. Resp. Mot. at 2.   

ARGUMENT 

I. The Motion for a Stay Should be Denied 

“As we have repeatedly held … the pendency of an appeal of a civil or criminal 

proceeding does not justify any delay in related ‘follow-on’ administrative proceedings.” Thomas 

D. Melvin, Exch. Act Rel. No. 75844, 2015 WL 5172974, at *7 n.52 (Sept. 4, 2015).  See also 

Conrad P. Seghers, Rel. No. 2656, 91 S.E.C. Docket 1945, 2007 WL 2790633, at *3 (Sept. 26, 

2007) (collecting cases) (“It is well established that the existence of an appeal of the District 

Court’s decision does not affect the injunction’s status as a basis for administrative action”);  

Richard L. Goble, Adv. Act Rel. No. 678, 2011 WL 10845972, at *1 (July 21, 2011) (collecting 

cases) (“[T]he Commission has often ruled that the pending appeal of an underlying judgment 

does not prevent the Commission from exercising its jurisdiction in a follow-on administrative 

proceeding.”). 

As this well-established Commission precedent requires, Fowler’s stay request based on 

his pending Second Circuit appeal should be denied. Fowler offers no justification for departing 

from this rule apart from asserting that he will not seek to reenter the securities industry for the 

time being “absent a successful appeal.” Resp. Mot. at 1. This representation fails to justify a 

stay and should be given no weight.  See Nicholas D. Skaltsounis, Initial Dec. Rel. No. 729, 2014 

WL 7407487, at *6 (Dec. 31, 2014) (imposing full collateral bar despite Respondent’s claim 

“that he has no intention to re-enter the securities industry”).  
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II. The Motion for Summary Disposition Should be  
Granted and Collateral and Penny Stock Bars Imposed  

 
If the Commission denies Fowler’s stay motion, then the Division’s motion for 

summary disposition should be decided.4 Under Rule 250(b), a motion for summary 

disposition may be granted if “there is no genuine issue with regard to any material fact 

and … the movant is entitled to a summary disposition as a matter of law.” 17 C.F.R. § 

201.250(b) (2019). Here, there are no issues of material fact to be decided. Although 

Fowler’s answer denies the allegations in the OIP, the civil injunction entered by the 

District Court that is the basis of this proceeding cannot be challenged. See, e.g., Gary M. 

Kornman, Exch. Act Rel. No. 59403, 2009 WL 367635, at *8 (Feb. 13, 2009) (“The 

doctrine of collateral estoppel prevents relitigating the factual findings or the legal 

conclusions of an underlying criminal proceeding in a follow-on administrative 

proceeding.”). 

Section 15(b)(6) of the Exchange Act authorizes the Commission to impose 

collateral and penny stock bars if Fowler was associated with a broker or dealer at the 

time of the misconduct; if he has been enjoined from any conduct in connection with the 

purchase or sale of securities; and if the bars are “in the public interest.”  15 U.S.C. § 

78o(b)(4)(C), (6)(A)(iii). The first two factors are satisfied: Fowler was associated with a 

broker-dealer at the time of his misconduct (Div. Exs. 1 at 6; 5 at 1; 8) and he has been 

                                                 
4 Fowler’s General Denial constitutes an answer that triggers the Division’s right under Rule 

250(b) to file a motion for summary disposition. The General Denial states that it is “pursuant to” Rule 220, 
the rule governing answers, and he “reserves the right to amend this General Denial pursuant to Rule 
220(e),” the rule allowing amendment of answers. Resp. Mot. at 2. It also denies “each and every 
allegation” in the OIP, which is consistent with Rule 220(b). Id. See also Nicholas D. Skaltsounis, 2014 
WL 7407487, at *1 (Dec. 31, 2014) (Initial Decision) (construing letter from Respondent “as his Answer 
and a general denial of the allegations in the OIP”). 
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enjoined (Div. Ex. 4 at 1-3). 

“[A]n antifraud injunction ‘ordinarily’ warrants barring participation in the 

securities industry.” Chris G. Gunderson, Exch. Act Rel. No. 61234, 2009 WL 4981617, 

at *5 (Dec. 23, 2009) (citation omitted). The public interest factors in Steadman v. SEC, 

603 F.2d 1126, 1140 (5th Cir. 1979), aff’d on other grounds, 450 U.S. 91 (1981), are also 

satisfied and weigh heavily in favor of the bars.   

First, Fowler’s conduct was “egregious . . . Fowler took advantage of the relative lack of 

sophistication of some of his clients to bilk them.” Div. Ex. 1 at 9. He engaged in “abusive 

investment strategies” that were “unsuitable to any investor,” id. at 11, made misrepresentations 

and omissions, and engaged in unauthorized trading. Div. Exs. 3; 6; 7; 9. 

Second, the conduct was recurrent: “Fowler’s offenses here were not isolated.  He was 

proven to have engaged in this course of misconduct with 13 clients over the course of three 

years.” Div. Ex. 1 at 10.   

Third, “Fowler acted with a high degree of scienter.” Id.  “In all instances in which the 

jury was asked the question, Mr. Fowler was found to have engaged in his misconduct with 

scienter.”  Id. at 3. 

Fourth, Fowler has not acknowledged the wrongfulness of his conduct. On the contrary, 

at trial Fowler asserted “that his conduct was blameless.” Id. at 10. Fowler also was 

“alternatively dismissive, or fundamentally ignorant of, the problematic nature of the trading 

strategy that he implemented.” Id. at 4. Even in the face of customer complaints (Div. Ex. 8 at 

20-30) and after being placed on special supervision, Fowler “did nothing to change his own 

investment strategy.” Div. Ex. 1 at 5.    

Fifth, he offers no assurances against future violations of the securities laws, despite the 
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fact that Fowler stipulated that he “intends to continue being a broker.” Div. Ex. 5 at 2. 

Due to the seriousness of his violations, combined with “Fowler’s apparent lack of 

interest in learning from past mistakes,” the Court found that “there is a substantial 

likelihood that Mr. Fowler will again violate the securities laws.” Div. Ex. 1 at 11; see 

also id. at 10-11 (Fowler presents “a substantial risk of future injury to his customers” 

and is “a danger to future customers”). In addition, Fowler’s past fraudulent conduct is 

relevant to the likelihood that he will be a repeat offender because “under Commission 

precedent, the existence of a violation raises an inference that it will be repeated.” Geiger 

v. SEC, 363 F.3d 481, 489 (D.C. Cir. 2004). 

Finally, imposing the bars “will serve the Commission’s interest in deterring 

others from engaging in similar misconduct.” Sean P. Finn and M. Dwyer LLC, Rel. No. 

1306, 2020 WL 927453, at *7 (Feb. 18, 2020) (Initial Decision). 

In sum, the Steadman factors require full collateral and penny stock bars. A jury 

found that Fowler committed securities fraud, and the Court found that all relevant 

factors “weigh heavily in favor of the entry of a permanent injunction.”  Div. Ex 1 at 11. 

Under these circumstances, Fowler is unfit to be associated in any manner with the 

securities industry. 

“‘[C]onduct that violates the antifraud provisions of the securities laws is 

especially serious and subject to the severest of sanctions under the securities laws.’” 

Vladimir Boris Bugarski, Exch. Act Rel. No. 66842, 2012 WL 1377357, at *5 (Apr. 20, 

2012) (quoting Marshall E. Melton, Adv. Act. Rel. 2151, 2003 WL 21729839, at *9 (July 

25, 2003)). “Absent extraordinary mitigating circumstances,” a person like Fowler that 

has been found to have committed fraud “cannot be permitted to remain in the securities 
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industry.” John S. Brownson, Exch. Act Rel. No. 46161, 2002 WL 1438186, at *2 (July 3, 2002).  

CONCLUSION 

For the foregoing reasons, the Commission should deny Respondent’s motion for a stay, 

grant the Division’s motion for summary disposition, and impose full industry bars and penny 

stock bars against Fowler. 

Dated: June 15, 2020 
 New York, NY 
 

Respectfully submitted, 
 
DIVISION OF ENFORCEMENT 

 
      /s David Stoelting 

David Stoelting 
Jorge G. Tenreiro 
Kristin M. Pauley 
U.S. Securities and Exchange Commission 
200 Vesey St., Suite 400 
New York, NY 10281 
(212) 336-0174 (Stoelting) 
(212) 336-9145 (Tenreiro) 
(312) 886-3936 (Pauley) 
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Certificate of Service 

 In accordance with the Commission Order in In re: Pending Administrative Proceedings 

dated March 18, 2020, and the Joint Stipulation Regarding Extension of Time for Respondent to 

File Answer and Notice of Parties’ Agreement on Service of Papers dated April 30, 2020, I 

hereby certify that copies of the Division’s Memorandum of Law and Declaration of David 

Stoelting, and Exhibits 1 – 11, were sent by the method indicated: 

To the Office of the Secretary: 
By email (apfilings@sec.gov) 
 
To the Respondent: 
By email (jdellaportas@emmetmarvin.com and bkhinchuk@emmetmarvin.com) 
 
 
 

/s 
______________________________________________ 
David Stoelting, Counsel for the Division of Enforcement 
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DECLARATION OF DAVID STOELTING IN SUPPORT OF  

THE DIVISION OF ENFORCEMENT’S MOTION FOR  
SUMMARY DISPOSITION AGAINST RESPONDENT DONALD J. FOWLER 

 
 I, David Stoelting, pursuant to 28 U.S.C. § 1746, declare as follow: 
 

1. I am a Senior Trial Counsel in the Division of Enforcement, New York Regional Office, 

and an attorney of record in this proceeding.  As such, I have personal knowledge 

regarding the documents listed herein. I submit this Declaration in support of the 

Division’s Motion for Summary Disposition against Donald J. Fowler. 

2. Attached hereto is a list of Division Exhibits (“Div. Ex.”) that are referenced in the 

Division’s accompanying memorandum of law. 

3. Documents with a “Trial Exhibit #” were admitted into evidence by the Court during the 

jury trial that took place in the United States District Court for the Southern District of 

New York from June 10 - 20, 2019, in SEC v. Fowler, 17-cv-139 (S.D.N.Y.).  

Dated: June 15, 2020 
 New York, NY 
 
         /s David Stoelting 

______________ 
David Stoelting 
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1 Memorandum Opinion and Order dated Feb 25, 2020, issued by 
the United States District Court (Hon. Gregory H. Woods),  
SEC v. Fowler, 2020 WL 906182, —F. Supp.3d—(S.D.N.Y. 
2020) 

 

2 Amended Complaint filed April 21, 2017  
3 Verdict Sheet filed June 21, 2019  
4 Final Judgment as to Defendant Donald J. Fowler filed February 

28, 2020 
 

5 Joint Stipulations of Facts dated June 17, 2019 JX 6 
6 Summary of Accounts PX 1A 
7 Summary of Profit (Loss) Before and After Costs PX 1C 
8 Fowler BrokerCheck PX 3 
9 Summary of Trades in Customer Accounts That Were Not 

Preceded by a Phone Call 
PX 28A 

10 Form U-5   
11 Letter from David Stoelting to Donald J. Fowler dated April 17, 

2020 
 

 



 

 

 

Division Exhibit 1 



Div. Ex. 1 - 1



Div. Ex. 1 - 2



Div. Ex. 1 - 3



Div. Ex. 1 - 4



Div. Ex. 1 - 5



Account Name Aggregate Commissions Fowler's Take

  $13,537 $5,414.80

 $9,445 $3,778.00

  $23,292 $9,316.80

  $20,993 $8,397.20

  $24,912 $9,964.80

 $16,097 $6,438.80

 $8,493 $8,4930

  $20,437 $8,174.80

 $13,870 $5,548.00

 $13,097 $5,238.80

   $33,805 $13,522.00

  $27,755 $11,102.00

  $35,735 $14,294.00

Total $261,466 $104,568.40

Div. Ex. 1 - 6



Div. Ex. 1 - 7



Div. Ex. 1 - 8



Div. Ex. 1 - 9



Div. Ex. 1 - 10



Div. Ex. 1 - 11



Footnotes
1 The jury did not find that Mr. Fowler engaged in unauthorized trading in the account of Clay B. Miller.
2 The legal analysis in this and subsequent sections of this opinion is drawn with appreciation from the accurate description

of the applicable legal principles in S.E.C. v. Amerindo Inv. Advisors Inc., No. 05 CIV. 5231 RJS, 2014 WL 2112032
(S.D.N.Y. May 6, 2014) (Sullivan, J.), aff'd sub nom. S.E.C. v. Amerindo Inv. Advisors, 639 F. App'x 752 (2d Cir. 2016).

3 This is a gap that the SEC might readily have filled with a more detailed set of admissions from Mr. Dean.
4 The amount of these statutory penalties are adjusted by the SEC by regulation. See 17 C.F.R. § 201.1001. For the period

from March 4, 2009 to March 5, 2013, which embraces most of the period at issue here, the maximum Tier III penalty
was $150,000 for each violation by a natural person. Id. The maximum penalty was $160,000 thereafter. Id.

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.

Div. Ex. 1 - 12



 

 

 

Division Exhibit 2 







































 

 

 

Division Exhibit 3 









 

 

 

Division Exhibit 4 



Div. Ex. 4 - 1



Div. Ex. 4 - 2



Div. Ex. 4 - 3



Div. Ex. 4 - 4



 

 

 

Division Exhibit 5 





JX 6-2

Div. Ex. 5 - 2



JX 6-3

Div. Ex. 5 - 3



JX 6-4

Div. Ex. 5 - 4



JX 6-5

Div. Ex. 5 - 5



JX 6-6

Div. Ex. 5 - 6



JX 6-7

Div. Ex. 5 - 7



 

 

 

Division Exhibit 6 



SUMMARY OF ACCOUNTS

Annual Account
Cost / Annual Wtd

Gain Equity Equity Average Total Days Acct
Count Account Number & Name (Loss) Ratio Turnover Equity Purchases Costs Held Beg End Days

1 XXXX5809|     (32,888) 466.5% 357.2 6,253 1,303,355 17,023 2.0 06/01/14 12/31/14 213
2 XXXX5266|   (18,516) 167.7% 83.9 5,555 578,743 11,565 4.7 02/01/13 04/30/14 453
3 XXXX1375|     (38,745) 64.3% 19.7 36,167 833,646 27,147 25.6 09/01/11 10/31/12 426
4 XXXX0434|     (22,835) 137.9% 92.5 14,784 1,925,589 28,710 6.9 02/01/13 06/30/14 514
5 XXXX8769|     (60,573) 142.1% 370.8 23,521 8,698,471 33,338 1.0 01/01/14 12/31/14 364
6 XXXX3063|   (15,222) 183.3% 130.8 15,033 1,476,392 20,685 5.2 03/01/13 11/30/13 274
7 XXXX2748|   (22,709) 147.8% 175.2 16,466 1,446,372 12,203 4.6 07/01/13 12/31/13 183
8 XXXX1746|     (69,708) 142.7% 60.8 13,085 1,056,375 24,810 7.5 01/01/12 04/30/13 485
9 XXXX8082|   (18,881) 167.0% 101.8 10,339 963,474 15,803 2.7 10/01/12 08/31/13 334
10 XXXX4069|   (19,396) 105.6% 120.7 13,534 2,170,174 18,984 3.4 12/01/12 03/31/14 485
11 XXXX9634|         (25,541) 89.9% 41.0 55,353 1,709,242 37,479 10.9 05/01/11 01/31/12 275
12 XXXX5893|     (49,608) 191.9% 98.1 12,219 1,800,143 35,197 7.5 03/01/12 08/31/13 548
13 XXXX1096|     (73,005) 105.8% 65.0 18,376 2,786,866 45,320 7.5 09/01/12 12/31/14 851

Report Total: (467,627) 142.6% 116.2 62,682 26,748,843 328,264 5.0 05/01/11 12/31/14 1,340

PX-1A

Div. Ex. 6 - 1



 

 

 

Division Exhibit 7 



SUMMARY OF PROFIT/(LOSS) BEFORE AND AFTER COSTS

Profit/(Loss) Profit/(Loss)
Before Total After

Count Name Account Costs Costs Costs

1 XXXX‐5809 (15,865) 17,023 (32,888)

2 XXXX‐5266 (6,951) 11,565 (18,516)

3 XXXX‐1375 (11,598) 27,147 (38,745)

4 XXXX‐0434 5,875 28,710 (22,835)

5 XXXX‐8769 (27,235) 33,338 (60,573)

6 XXXX‐3063 5,463 20,685 (15,222)

7 XXXX‐2748 (10,506) 12,203 (22,709)

8 XXXX‐1746 (44,898) 24,810 (69,708)

9 XXXX‐8082 (3,078) 15,803 (18,881)

10 XXXX‐4069 (412) 18,984 (19,396)

11 XXXX‐9634 11,938 37,479 (25,541)

12 XXXX‐5893 (14,411) 35,197 (49,608)

13 XXXX‐1096 (27,685) 45,320 (73,005)

Report Total: (139,363) 328,264 (467,627)

PX-1C

Div. Ex. 7 - 1
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BrokerCheck Report
DONALD JOSEPH FOWLER

Section Title
Report Summary

Broker Qualifications

Registration and Employment History

Disclosure Events

CRD# 4989632

1

2 - 4

5

6

Page(s)

PX-3

Div. Ex. 8 - 1



About BrokerCheck®

BrokerCheck offers information on all current, and many former, registered securities brokers, and all current and former
registered securities firms. FINRA strongly encourages investors to use BrokerCheck to check the background of
securities brokers and brokerage firms before deciding to conduct, or continue to conduct, business with them.

· What is included in a BrokerCheck report?
· BrokerCheck reports for individual brokers include information such as employment history, professional

qualifications, disciplinary actions, criminal convictions, civil judgments and arbitration awards. BrokerCheck
reports for brokerage firms include information on a firm’s profile, history, and operations, as well as many of the
same disclosure events mentioned above.

· Please note that the information contained in a BrokerCheck report may include pending actions or
allegations that may be contested, unresolved or unproven. In the end, these actions or allegations may be
resolved in favor of the broker or brokerage firm, or concluded through a negotiated settlement with no admission
or finding of wrongdoing.

· Where did this information come from?
· The information contained in BrokerCheck comes from FINRA’s Central Registration Depository, or

CRD® and is a combination of:
o information FINRA and/or the Securities and Exchange Commission (SEC) require brokers and

brokerage firms to submit as part of the registration and licensing process, and
o information that regulators report regarding disciplinary actions or allegations against firms or brokers.

· How current is this information?
· Generally, active brokerage firms and brokers are required to update their professional and disciplinary

information in CRD within 30 days. Under most circumstances, information reported by brokerage firms, brokers
and regulators is available in BrokerCheck the next business day.

· What if I want to check the background of an investment adviser firm or investment adviser
representative?

· To check the background of an investment adviser firm or representative, you can search for the firm or
individual in BrokerCheck. If your search is successful, click on the link provided to view the available licensing
and registration information in the SEC's Investment Adviser Public Disclosure (IAPD) website at
https://www.adviserinfo.sec.gov. In the alternative, you may search the IAPD website directly or contact your state
securities regulator at http://www.finra.org/Investors/ToolsCalculators/BrokerCheck/P455414.

· Are there other resources I can use to check the background of investment professionals?
· FINRA recommends that you learn as much as possible about an investment professional before deciding

to work with them. Your state securities regulator can help you research brokers and investment adviser
representatives doing business in your state.

·
Thank you for using FINRA BrokerCheck.

For more information about
FINRA, visit www.finra.org.

Using this site/information means
that you accept the FINRA
BrokerCheck Terms and
Conditions. A complete list of
Terms and Conditions can be
found at

For additional information about
the contents of this report, please
refer to the User Guidance or
www.finra.org/brokercheck.  It
provides a glossary of terms and a
list of frequently asked questions,
as well as additional resources.

brokercheck.finra.org

PX 3 - 2

Div. Ex. 8 - 2





www.finra.org/brokercheck User Guidance

Broker Qualifications

Registrations
This section provides the self-regulatory organizations (SROs) and U.S. states/territories the broker is currently
registered and licensed with, the category of each license, and the date on which it became effective. This section also
provides, for every brokerage firm with which the broker is currently employed, the address of each branch where the
broker works.
This individual is currently registered with 1 SRO and is licensed in 26 U.S. states and territories through his or
her employer.

Employment 1 of 1
Firm Name:
Main Office Address:

Firm CRD#:

WORDEN CAPITAL MANAGEMENT LLC

148366

100 RING ROAD WEST
SUITE 210
GARDEN CITY, NY  11530

SRO Category Status Date

FINRA General Securities Principal APPROVED 11/21/2014

FINRA General Securities Representative APPROVED 11/21/2014

FINRA Operations Professional APPROVED 11/21/2014

U.S. State/
Territory

Category Status Date

Alabama Agent APPROVED 01/13/2015

Arizona Agent APPROVED 07/20/2015

California Agent APPROVED 12/19/2014

Connecticut Agent APPROVED 11/24/2014

District of
Columbia

Agent APPROVED 12/09/2014

Florida Agent APPROVED 12/08/2014

Georgia Agent APPROVED 11/24/2014

Idaho Agent APPROVED 11/24/2014

Illinois Agent APPROVED 11/24/2014

Indiana Agent APPROVED 12/22/2014

U.S. State/
Territory

Category Status Date

Iowa Agent APPROVED 12/03/2014

Kansas Agent APPROVED 01/02/2015

Louisiana Agent APPROVED 03/10/2015

Michigan Agent APPROVED 12/18/2014

Minnesota Agent APPROVED 03/03/2015

Nevada Agent APPROVED 12/15/2014

New Mexico Agent APPROVED 03/06/2015

New York Agent APPROVED 12/02/2014

North Carolina Agent APPROVED 01/23/2015

Oklahoma Agent APPROVED 12/03/2014

Pennsylvania Agent APPROVED 12/23/2014
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Broker Qualifications

Employment 1 of 1, continued
U.S. State/
Territory

Category Status Date

South Carolina Agent APPROVED 01/15/2015

Texas Agent APPROVED 01/26/2015

Virginia Agent APPROVED 12/04/2014

Washington Agent APPROVED 04/29/2015

Wyoming Agent APPROVED 03/16/2015

Branch Office Locations

WORDEN CAPITAL MANAGEMENT LLC
200 Sunrise Highway
3rd Floor
Rockville Ctre., NY  11570
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Broker Qualifications

Industry Exams this Broker has Passed

This individual has passed 1 principal/supervisory exam, 2 general industry/product exams, and 1 state
securities law exam.

This section includes all securities industry exams that the broker has passed. Under limited circumstances, a broker
may attain a registration after receiving an exam waiver based on exams the broker has passed and/or qualifying work
experience. Any exam waivers that the broker has received are not included below.

Exam Category Date

Principal/Supervisory Exams

General Securities Principal Examination 05/24/2008Series 24

Exam Category Date

General Industry/Product Exams

Securities Industry Essentials Examination 10/01/2018SIE

General Securities Representative Examination 09/06/2005Series 7

Exam Category Date

State Securities Law Exams

Uniform Securities Agent State Law Examination 09/21/2005Series 63

Additional information about the above exams or other exams FINRA administers to brokers and other securities
professionals can be found at www.finra.org/brokerqualifications/registeredrep/.
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Registration and Employment History

Registration History

Registration Dates Firm Name CRD# Branch Location

The broker previously was registered with the following firms:

01/2007 - 11/2014 J.D. NICHOLAS & ASSOCIATES, INC. 44791 SYOSSET, NY

09/2005 - 02/2007 AMERICAN CAPITAL PARTNERS, LLC 119249 WANTAGH, NY

Employment History

Employment Dates Employer Name Employer Location

This section provides up to 10 years of an individual broker's employment history as reported by the individual broker on
the most recently filed Form U4.

Please note that the broker is required to provide this information only while registered with FINRA or a national
securities exchange and the information is not updated via Form U4 after the broker ceases to be registered.
Therefore, an employment end date of "Present" may not reflect the broker's current employment status.

01/2007 - Present A&F FINANCIAL SECURITIES, INC. SYOSSET, NY

Other Business Activities
This section includes information, if any, as provided by the broker regarding other business activities the broker is
currently engaged in either as a proprietor, partner, officer, director, employee, trustee, agent or otherwise. This section
does not include non-investment related activity that is exclusively charitable, civic, religious or fraternal and is
recognized as tax exempt.

1. Don Fowler, Inc.; 34 Morton Ave, Massapequa, NY 11758; holding company used to pay bills; owner since June 1,
2018; 0 hours pr month devoted to business and 0 hours during trading hours
2. Grand Restaurant & Bar Supply; 651 Grand Ave., Deer Park, NY 11792; consulting member beginning October ; 20
hours per month, none during trading hours; non-investment related
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PX 3 - 7

Div. Ex. 8 - 7



www.finra.org/brokercheck User Guidance

Disclosure Events

What you should know about reported disclosure events:

1. All individuals registered to sell securities or provide investment advice are required to disclose customer
complaints and arbitrations, regulatory actions, employment terminations, bankruptcy filings, and criminal or civil
judicial proceedings.

2. Certain thresholds must be met before an event is reported to CRD, for example:
 o A law enforcement agency must file formal charges before a broker is required to disclose a particular

criminal event.
 o A customer dispute must involve allegations that a broker engaged in activity that violates certain rules

or conduct governing the industry and that the activity resulted in damages of at least $5,000.
 o

3. Disclosure events in BrokerCheck reports come from different sources:
 o As mentioned at the beginning of this report, information contained in BrokerCheck comes from brokers,

brokerage firms and regulators. When more than one of these sources reports information for the same
disclosure event, all versions of the event will appear in the BrokerCheck report. The different versions
will be separated by a solid line with the reporting source labeled.

 o
4. There are different statuses and dispositions for disclosure events:

 o A disclosure event may have a status of pending, on appeal, or final.
§ A "pending" event involves allegations that have not been proven or formally adjudicated.
§ An event that is "on appeal" involves allegations that have been adjudicated but are currently

being appealed.
§ A "final" event has been concluded and its resolution is not subject to change.

 o A final event generally has a disposition of adjudicated, settled or otherwise resolved.
§ An "adjudicated" matter includes a disposition by (1) a court of law in a criminal or civil matter, or

(2) an administrative panel in an action brought by a regulator that is contested by the party
charged with some alleged wrongdoing.

§ A "settled" matter generally involves an agreement by the parties to resolve the matter. Please
note that brokers and brokerage firms may choose to settle customer disputes or regulatory
matters for business or other reasons.

§ A "resolved" matter usually involves no payment to the customer and no finding of wrongdoing
on the part of the individual broker. Such matters generally involve customer disputes.
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Disclosure Event Details
When evaluating this information, please keep in mind that a discloure event may be pending or involve allegations
that are contested and have not been resolved or proven. The matter may, in the end, be withdrawn, dismissed,
resolved in favor of the broker, or concluded through a negotiated settlement for certain business reasons (e.g., to
maintain customer relationships or to limit the litigation costs associated with disputing the allegations) with no
admission or finding of wrongdoing.

This report provides the information exactly as it was reported to CRD and therefore some of the specific data fields
contained in the report may be blank if the information was not provided to CRD.
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Disclosure 5 of 10
Reporting Source: Firm

Employing firm when
activities occurred which led
to the complaint:

Allegations:

J.D. NICHOLAS & ASSOCIATES, INC.

ALLEGED CLAIMS INVOLVE CHURNING, NEGLIGENCE, UNSUITABILITY,
OVERCONCENTRATION, AND FAILURE TO SUPERVISE.

Product Type: Equity-OTC
Equity Listed (Common & Preferred Stock)
Options

Alleged Damages: $344,948.00

Date Complaint Received: 10/24/2014

Complaint Pending? No

Status:

Status Date: 12/31/2014

Settlement Amount:

Individual Contribution
Amount:

Date Notice/Process Served: 12/31/2014

 

Customer Complaint Information

Arbitration Information

Evolved into Arbitration/CFTC reparation (the individual is a named party)

Is this an oral complaint? No

Is this a written complaint? Yes

Is this an arbitration/CFTC
reparation or civil litigation?

No

Arbitration/CFTC reparation
claim filed with (FINRA, AAA,
CFTC, etc.):

FINRA

Docket/Case #: 14-03697

18©2019 FINRA. All rights reserved. Report about DONALD J. FOWLER.

PX 3 - 20

REDACTED

Div. Ex. 8 - 20



www.finra.org/brokercheck User Guidance

Arbitration Pending? Yes

Reporting Source: Broker

Employing firm when
activities occurred which led
to the complaint:

Allegations:

J.D. NICHOLAS & ASSOCIATES, INC.

ALLEGED CLAIMS INVOLVE CHURNING, NEGLIGENCE, UNSUITABILITY,
OVERCONCENTRATION, AND FAILURE TO SUPERVISE.

Product Type: Equity-OTC
Equity Listed (Common & Preferred Stock)
Options

Alleged Damages: $344,948.00

Date Complaint Received: 10/24/2014

Complaint Pending? No

Status:

Status Date: 12/31/2014

Settlement Amount:

Individual Contribution
Amount:

Date Notice/Process Served: 12/31/2014

Arbitration Pending? No

Customer Complaint Information

Arbitration Information

Evolved into Arbitration/CFTC reparation (the individual is a named party)

Is this an oral complaint? No

Is this a written complaint? Yes

Is this an arbitration/CFTC
reparation or civil litigation?

No

Arbitration/CFTC reparation
claim filed with (FINRA, AAA,
CFTC, etc.):

FINRA

Docket/Case #: 14-03697
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Reporting Source: Firm

Employing firm when
activities occurred which led
to the complaint:

Allegations:

J.D.NICHOLAS & ASSOCIATES, INC.

PURCHASING AND SELLING SECURITIES ON MARGIN OUTSIDE THE SCOPE
OF THE CLIENT'S RISK TOLERANCE.  ACTIVITY PERIOD MARCH 2012 TO
AUGUST 2013.

Product Type: Equity-OTC
Equity Listed (Common & Preferred Stock)
Options

Alleged Damages: $48,000.00

Date Complaint Received: 03/31/2014

Complaint Pending? No

Status:

Status Date: 05/06/2015

Settlement Amount: $12,000.00

Individual Contribution
Amount:

$12,000.00

Customer Complaint Information

Arbitration Information

Evolved into Arbitration/CFTC reparation (the individual is a named party)

Is this an oral complaint? No

Is this a written complaint? Yes

Is this an arbitration/CFTC
reparation or civil litigation?

Yes

Arbitration/Reparation forum
or court name and location:

FINRA

Docket/Case #: 14-00878

Filing date of
arbitration/CFTC reparation
or civil litigation:

03/27/2014

Arbitration/CFTC reparation
claim filed with (FINRA, AAA,
CFTC, etc.):

FINRA
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Date Notice/Process Served: 03/31/2014

Arbitration Pending? No

Disposition: Settled

Disposition Date: 05/06/2015

Monetary Compensation
Amount:

$12,000.00

Individual Contribution
Amount:

$12,000.00

Docket/Case #: 14-00878

Reporting Source: Broker

Employing firm when
activities occurred which led
to the complaint:

Allegations:

J.D.NICHOLAS & ASSOCIATES, INC.

PURCHASING AND SELLING SECURITIES ON MARGIN OUTSIDE THE SCOPE
OF THE CLIENT'S RISK TOLERANCE.  ACTIVITY PERIOD MARCH 2012 TO
AUGUST 2013.

Product Type: Equity-OTC
Equity Listed (Common & Preferred Stock)
Options

Alleged Damages: $48,000.00

Date Complaint Received: 03/31/2014

 

Customer Complaint Information

Is this an oral complaint? No

Is this a written complaint? Yes

Is this an arbitration/CFTC
reparation or civil litigation?

Yes

Arbitration/Reparation forum
or court name and location:

FINRA

Docket/Case #: 14-00878

Filing date of
arbitration/CFTC reparation
or civil litigation:

03/27/2014

22©2019 FINRA. All rights reserved. Report about DONALD J. FOWLER.

PX 3 - 24

Div. Ex. 8 - 24



www.finra.org/brokercheck User Guidance

Complaint Pending? No

Status:

Status Date: 03/31/2014

Settlement Amount:

Individual Contribution
Amount:

Date Notice/Process Served: 03/31/2014

Arbitration Pending? No

Disposition: Settled

Disposition Date: 05/05/2015

Monetary Compensation
Amount:

$12,000.00

Arbitration Information

Individual Contribution
Amount:

$12,000.00

Evolved into Arbitration/CFTC reparation (the individual is a named party)

Arbitration/CFTC reparation
claim filed with (FINRA, AAA,
CFTC, etc.):

FINRA

Docket/Case #: 14-00878

Disclosure 8 of 10
Reporting Source: Broker

Employing firm when
activities occurred which led
to the complaint:

Allegations:

J.D. NICHOLAS & ASSOCIATES, INC.

BREACH OF FIDUCIARY DUTY, NEGLIGENCE, NEGLIGENT
MISREPRESENTATION, CHURNING

Product Type: Equity-OTC
Equity Listed (Common & Preferred Stock)
Options

Alleged Damages: $21,365.00

Is this an oral complaint? No

Is this a written complaint? Yes
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Date Complaint Received: 08/29/2012

Complaint Pending? No

Status:

Status Date: 08/29/2012

Settlement Amount:

Individual Contribution
Amount:

Date Notice/Process Served: 08/29/2012

Arbitration Pending? No

Disposition: Settled

Disposition Date: 10/29/2012

Monetary Compensation
Amount:

$14,500.00

Customer Complaint Information

Arbitration Information

Individual Contribution
Amount:

$14,500.00

Evolved into Arbitration/CFTC reparation (the individual is a named party)

Is this an arbitration/CFTC
reparation or civil litigation?

Yes

Arbitration/Reparation forum
or court name and location:

FINRA SIMPLIFIED ARBITRATION

Docket/Case #: 12-03016

Filing date of
arbitration/CFTC reparation
or civil litigation:

08/17/2012

Arbitration/CFTC reparation
claim filed with (FINRA, AAA,
CFTC, etc.):

FINRA SIMPLIFIED ARBITRATION

Docket/Case #: 12-03016

Disclosure 9 of 10
Reporting Source: Broker
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Employing firm when
activities occurred which led
to the complaint:

Allegations:

A&F FINANCIAL SECURITES, INC

UNSUITABILITY AND IMPROPER USE OF MARGIN

Product Type: Equity-OTC
Equity Listed (Common & Preferred Stock)

Alleged Damages: $487,285.64

Date Complaint Received: 08/02/2011

Complaint Pending? No

Status:

Status Date: 12/30/2011

Settlement Amount: $178,500.00

Individual Contribution
Amount:

$50,000.00

Customer Complaint Information

Settled

Is this an oral complaint? No

Is this a written complaint? Yes

Is this an arbitration/CFTC
reparation or civil litigation?

No

Disclosure 10 of 10
Reporting Source: Broker

Employing firm when
activities occurred which led
to the complaint:

Allegations:

A&F FINANCIAL SECURITIES, INC.

CLIENT ALLEGES UNAUTHORIZED TRADE ON MAY 4, 2011 OF SHORT-TERM
APPLE CALL OPTIONS THAT EXPIRED WORTHLESS.

Product Type: Options

Alleged Damages: $23,865.00

Is this an oral complaint? No

Is this a written complaint? Yes
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Date Complaint Received: 05/06/2011

Complaint Pending? No

Status:

Status Date: 10/04/2011

Settlement Amount:

Individual Contribution
Amount:

Date Notice/Process Served: 10/04/2011

Arbitration Pending? No

Disposition: Settled

Disposition Date: 11/25/2011

Monetary Compensation
Amount:

$35,000.00

Customer Complaint Information

Arbitration Information

Individual Contribution
Amount:

$35,000.00

Evolved into Arbitration/CFTC reparation (the individual is a named party)

Is this an arbitration/CFTC
reparation or civil litigation?

No

Arbitration/CFTC reparation
claim filed with (FINRA, AAA,
CFTC, etc.):

FINRA

Docket/Case #: 11-03655
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Customer Dispute - Closed-No Action / Withdrawn / Dismissed / Denied
This type of disclosure event involves (1) a consumer-initiated, investment-related arbitration or civil suit containing
allegations of sales practice violations against the individual broker that was dismissed, withdrawn, or denied; or (2) a
consumer-initiated, investment-related written complaint containing allegations that the broker engaged in sales practice
violations resulting in compensatory damages of at least $5,000, forgery, theft, or misappropriation, or conversion of funds
or securities, which was closed without action, withdrawn, or denied.
Disclosure 1 of 1
Reporting Source: Broker

Employing firm when
activities occurred which led
to the complaint:

Allegations:

J.D. NICHOLAS & ASSOCIATES, INC.

UNSUITABLE RECOMMENDATIONS, UNAUTHORIZED TRANSACTIONS

Product Type: Equity-OTC
Equity Listed (Common & Preferred Stock)
Options

Alleged Damages: $81,000.00

Date Complaint Received: 07/31/2012

Complaint Pending? No

Status:

Status Date: 06/04/2014

Settlement Amount:

Individual Contribution
Amount:

Broker Statement THE CLIENT SUBMITTED A COMPLAINT ONLINE DIRECTLY TO FINRA
WITHOUT PRIOR NOTIFICATION TO THE FIRM.

Customer Complaint Information

Closed/No Action

Is this an oral complaint? No

Is this a written complaint? Yes

Is this an arbitration/CFTC
reparation or civil litigation?

No
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End of Report

This page is intentionally left blank.
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 28A: Summary of Trades in Customer Accounts That Were Not 
Preceded by a Phone Call

Customer Trades Trades with No 
Communication

% of Trades with No 
Communication

77 53 69%
36 29 81%
55 17 31%

138 109 79%
163 67 41%
76 45 59%
68 32 47%
81 31 38%
32 25 78%

115 66 57%
47 17 36%

  136 62 46%
  178 148 83%

Total 1202 701 58%

PX-28A
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<=;DFJ>Ĝ@;@?@E?>HR
AG@??>;<=JKIE@;?R
;=?
=?B>GA@D>
G>K=G?>H
F;H>G
_F>D?@=;D
̀abcadc
EM=C>R
AB@<BefghA=FIH
M>
G>K=G?EMI>
F;H>G
_F>D?@=;
ij:akcaEc
=;
l=GJ
mjR
@T
?B>
@;H@C@HFEI
A>G>
D?@II>JKI=L>H
ML
L=FG
NOPQR
MF?
AB@<B
BED
;=?
KG>C@=FDIL
M>>;
G>K=G?>H
=;
?B>
@;H@C@HFEInD
l=GJmj
ML
L=FG
NOPQo
=GfphA=FIH
M>
G>K=G?EMI>
F;H>G
_F>D?@=;
ij:akcaMc
=;
l=GJ
mjR
@T
?B>
@;H@C@HFEI
A>G>
D?@II>JKI=L>H
ML
L=FG
NOPQR
MF?
AB@<B
BED
;=?
KG>C@=FDIL
M>>;
G>K=G?>H
=;
?B>
@;H@C@HFEInD
l=GJmj
ML
L=FG
NOPQq
 rstuvw
xyvtz{|st
f}h
gs~
f�h
pv�|u
|s��
�|w
gwp{zwgz{|s
��g{�t
|w
�{�{�
�{z{�gz{|s
�{�v~
|s
|w
g�zvw����������
 }9:;
<=;;><?@=;
A@?B
>C>;?D
?BE?
=<<FGG>H
AB@I>
?B>
@;H@C@HFEI
AED
>JKI=L>H
ML
=G
EDD=<@E?>H
A@?BL=FG
NOPQR
AED
?B>
@;H@C@HFEI
?B>
DFMS><?
=T
E;
OUVWXYQWUYZPW[\YW]R
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 SECURITIES AND EXCHANGE COMMISSION 
 New York Regional Office  
 Brookfield Place, 200 Vesey St. 
 New York, NY  10281-1022 

 
  DIVISION OF  David Stoelting 
ENFORCEMENT  Senior Trial Counsel 
  (212) 336-0174 (direct) 
  (212) 336-1324 (fax) 

 

 

  
 
      April 17, 2020 

 
 
By UPS and Email (donsre@gmail.com) 
 
Donald J. Fowler 

 
Massapequa, NY 11758 
 
 Re:   Matter of Donald J. Fowler, File No. 3-19740 
  
Dear Mr. Fowler: 
 
Rule of Practice 230(a) requires the Division of Enforcement to make available for inspection and 
copying “documents obtained by the Division prior to the institution of proceedings, in connection 
with the investigation leading to the Division’s recommendation to institute proceedings.”   
 
During discovery in the federal court action, SEC v. Donald J. Fowler and Gregory Dean, 17-cv-139 
(S.D.N.Y.), the SEC produced to your counsel the entirety of the pre-Complaint investigative file, 
except for privileged material, that led to the Division’s recommendation to institute proceedings, as 
well as all documents and materials obtained during discovery in the federal court action required to be 
produced under the Federal Rules of Civil Procedure.   
 
Accordingly, the Division has fulfilled its production obligations under Rule 230(a). In the event that the 
Division becomes aware of documents within the scope of Rule 230(a) that have not previously been 
produced, we will promptly produce those documents. 
 

Very truly yours, 
 

/s David Stoelting 
David Stoelting 
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