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BEFORE THE

SECURITIES AND EXCHANGE COMMISSION

WASHINGTON, DC

I the Matiar of Applications of

EDWARD BEYN

For Review of Disciplinary Action Taken by

- FINRA

File No. 3-13007

REPLY BRIEF OF PRO 3E UTISANT: EDWARD BEYN

§.  INTRODUCTION

! am a pro se litigant and § am filing this reply brief based upon FiNRA'S Brief In Opposition te my
Application for the United States Securities and Exchange Commission {“SEC”} to review the decision of
the FINRA NAC Committee {"NAC”} in regard to the decision reached by the FINRA Department of

Enforcement (DOE”)} in the Disciplinary Proceeding and Action taken.




This brief is being submitted as additional argument as to subsequent, direct and egregious abuse of the
Rule of Law for which the findings of the NAC should be vacated, dismissed or remanded by to the FINRA

DOE for a new hearing.

Even though 1 was not granted no access to the discovery in this case, which according to FINRA amounted
to at least 5,800,000 or mare pages of documents; | stifl did my best to represent niyself at the hearing(s}
in this case after | was forced to do as | lacked the funds availabie o hire counsel. in over a dozen
instances via email and phone | attempted to get these documents to no avaii. | further, made motionto
FINRA in‘ regard to said disclosure of relevant information that could beused in my defense and is afforded
to me by law. FINRA’s staff and more specifically the hearing officer decided not to adjourn the hearing(s)
and give me access to said discovery. Instead, | was forced to defend myself without vital :‘nformation'
that would have assisted me when cross examining withesses, more specifically the clients FINRA claims
were damaged in this case. Moreover, | was not afforded the ability to review the documents which
couid have fed to me being able to call ather witnesseas who would testify in my defense or offer a different
perspective than the one FINRA has portrayed. Therefore, | was not afforded the ahility to defend myseif

properly based on FINRA's willful viclation of my rights.

During my tenure at Craig. Scott Capital (“CSC”) there were several compliance officers who were directly
in charge of the firm’s compliance, as well as the principals of the firm. 1t is to the best of my knowledge
that sach compliance officer, Mr. Crockett, Mr. Karve;ky and Mr. Gentile, ail heid similar positions at large
brokerzge / investment Banking firms. As well Mr. Karvecky is a former Compliance Examiner of FINRA.
None of those individuals have bsen charged with any violation of FINRA Regulations or securities
infraction even though they were the ones in charge of the actual compliance and trading of CSC. €5C

had its first ‘cycle exarn’ as 2 firm within the six to twelve months of operation. it is important to note




that the CSC did not receive any disciplinary action out of that sxam nor did CSC have any enforcement

procesding or regiulatory deficiency letter,

FINRA repeatedly reviewed the trading of the largest accounts at CSC at the first ‘cycle exam’ and forward.
Some of those clients are directly invoived in the subsequent case as well as witnesses brought by FINRA
in my case. Those clisnt’s accounts were repeatedly checked, monitored and reviewed. CSC’s
compiiance policies were such thatif an account was actively traded, meaning it was part of CORClearing's
Active Account Exception Report, such accounts would routinety receive activity letters and affidavits for
the clients to executé. If these affidavits were not signed properly such accounts were restricted. All
citent accounts at issur, were the same accounts inoked at during cycle exams, and are the same accounts
where each individual client executed an affidavit and received multiple activity letters. All of the
compliance officers of tha firm, not sniy-sent requisite documents to clients, but testified under oath that

they reached out to clients who’s accounts met these parameters.

C3C also changed its commission structure as it hired more experienced compliance personnel.
Therefore, FINRA's theory that all CSC cared about was trading accounts to make commissions is quite
unfounded. If that was the case, why would the firm get mere stringent compliance wise and fee wise?
This among other mitigating factors that could have been used i | was allowed to have discovery in this,
would have shown that the compliance officers implement additional restrictions and additional policies
in order to protect client’s interests. It should be noted, that during the hearing{s} in this case, FINRA did
not allow these concepts and ideas, backed by testimony and actual documents to be entéred into the

record.

As well, during the hearing{s) FINRA did not aliow the Cycle Exam Exit Letters into evidencea. All of the
Cycle Exams held during my tenure at CSC, looked at the aspects of compliance and client transactions.

Fach Cycle Exam Exit Letter statss specifically that FINRA reviewsd “Customver Specific Suitability”,




“Quantitative Suitability” and “Firm Supervisory Systems & Controls” as well as many other areas of
operztion. Again, the accounts reviewed during each and every Cycle Exam were the same accounts
Brought up at the Hearing and maeantioned in the proceedings here. There is not one mention in the Exit
Letters from any of the Cycle Exams that these accounts were suspected of or had, ‘Churning’, ‘Excessive
Trading’ or ‘Customer Sm‘t’abiiity’ issues. Suraly such evidence is relevant to show the corapliance history

of a firm. The fact that it was not alfowed to be entered into as evidence is further violation of law.

il. BACKGROUND

FINRA is reportediy s private, non-profit Delaware Corporation and is the only registered “Seif Regulatary
Organization” {“SRO”} that is approvad by and answers to The United States Securities and Exchange
Commmission {“SEC”}. FINRA oversees and regulates securities firms, licenses individuals, and any alf
securities dealers. Anyone wishing to join a FINRA affiliated firm must pass FINRA administered tests,
overseen by FINRA and the SEC. FINRA is responsible to all member firmsto impose rules and regulations
promuigated by its Code of Procedure, as approved by the SEC. FINRA was born out of the prior 5RO, the
Natiohal Association of Securities Daalers {*NASD”} which since the late nineteen thirties {1930s} has been

the oniy registered national securities association in The United States.

FINRA’s disciplinary process is utilized by FINRA through its Code of Procedure, which consists of a series
of rules set forth by FINRA and approved by the SEC. Flero v. Fin. Inds. Regulatory Auth., inc. 660 F. 2d
569, 571-72 (2d Cir. 2011). Such rules are based on 2 multi-layered hearing and appeals process that
governs disciplinary actions against FINRA licensed individuals and firms, which formulates how cases are
handled and what regulations are violated as well as what sanctions are ievied. According to FINRA's cwn
rules, specifically FINRA Rule 9200, which sets forth FINRA’s disciplinary procedures, FINRA is supposed to
give the individual a fair hearing and the zbility to appeal said findings. Such rules are subject to approval

by the SEC and designed to conform with the Exchangs Act’s requirement for disciplinary procedures and




sanctions. Extending to the fair procedure for members, to the barring of members and the prohibition
or limitation by the association of any person with respect to the access of services offered by the

association or a member thereof. 15 U.5.C. § 780-3{b}{8}

Since, the rules and regulations promuigated under the Exchange Act as overseen and enforced by the
SEC are in virtue the backbone of FINRA's Code of Precedure, FINRA operates as a pseudo ‘State Actor’.
Such actions, according to FINRA are of a private entity that is outside the scope of the State Actor
definition, which would subject it to laws of Due Process in all proceedings, but FINRA’s actions are
anything but those of a reguiator with the same authority if not some broader asuthority than the SEC.

itseif.

1ff. THE BEVN CASE

On October 19, 2015 | was sent what is commonly referred to as a ‘Wells Mogice’, by the DOE of FINRA.
Accarding to the Notice it stated thét, { had willfully violated FINRA rules along with rules of the Securities
Act of 1934.  The FINRA investigatory process came from an SEC look at the former firm CSC. Due to
such occurrence it is cléar, that the SEC and FINRA were invalved in the look at C5C together. Assuch, as
many courts have determined, since the SECIs a state actor by definition of its Aposition,‘- any involvement
with the SEC and FINRA fogether in a case, no matter what the determination of each ones role or position
clearly determines that the proceedings are governed under the Constitution of The United Statas. This
is in regard 1o all facets, but most specifically the topic of Due Process, which is the subiect of my whole

appeal to the NAC Decision.

in the beginning of this investigation and the subsequent On the Record Interviews {“OTR”} in this matter,

! was able o have counsel. Once FINRA decided to move farward with its Disciplinary Proceeding No.:

1Q




2015044823502 in March of 2015, after more than six {6} months of investigatory process | was not
making money and capable of continually paying counsel.  As | was being hit with a disciplinary action, it
was difficult to spend capital on counsel and | was saddled with other debts | had taken on in regara; o
‘the Office of Supervisory lurisdiction { had opened. My then counsel, the McMenamin Law Group, was
involved in the hearings that took place after the initial discipiinary action was filed. !t- was that counssl
that agreed to the Scheduling Order on or about Jutie 1, 2016, it was also at that hearing, that the Chief
Hearing Cfficer, consolidated the two proceedings; one against Craig Scott Taddonio and the one against
myself, Edward Beyn. Such scheduiing order was only achievable if one was represented by counsel who
knew securities %ax&(, FINRA rules and regulations (FINRA Code of Procadures} as weil as the Securities Act
of 1934. Additionally, such rules were foreign to me as | neither a licensed lawyer, nor am | schooleé as

one,

As | was unable to-pay counsel, mv counsel, the McMenamin Law Greup, withdrew on or about October
26, 2016, with FINRA granting their motion to withdraw on October 31, 2018, Unfortunately, | was not
granted more time to put together a defense of my own angd FINRA’s own decision on the MclMenamin
Law Group’s motion to withdraw sets forth a pre-hearing conference for November 3, 20186, Just several
days after my counsel was allocwed to withdraw. There was no way for me to get up 1o speed oh matters
that would need to be discussed at a pre-hearinig conference. Further to that, | had no idea what the
pracedures were for 3 pre-hearing conference and what | needed to think about or do to prepare. Since
I was no longer represented by counse} and could not afford to hire anyone else, | was forced to represent
myself Pra Se. Additional time was not afforded me due to this occurrence nor is there any office of
assistance or any guidance offered to FINRA members who are faced with this predicament. The entire
proceeding schedule and the Scheduling Order should have been altered as | was no longer reprasented
by Counsel. Since | did not have access to legal expertise as weii as. anything provided by FINRA to my

former Counsel | was left without any way to assist myself. The issues surrounding that are directly related




to violations of my rights to Due Process, which FINRA is subject to even if they would like to create the
fagade that they are nét. As the SECis welf aware, had this been a Federal Court Proceeding | would have
been afforded the time to either find new counsel and get up to speed on what was reguired to represent

myself, Pro Se. | was not given a chance to do so and my rights have been violated by these actions.
1V, MOTION APPLICATIONS

After the Pre-hearing Confererice | was forced to have to try to figure out how to respond to each
proceeding as well as how to file motions in regard to issues that arose throughout the procesding. |
specifically filed a motion to sever the consclidation of the cases against CSC, Craig Taddonic and myself.
I did not and still do notfesl ), as a registerad representative should have been put under the same scrutiny
as the principals of the firm and its compliance officers. | was not an owner and was not .responsible for
any of the firm’s overall compliance. | was rasponsible to myy clients and responsible Tor my own actions,
following the compliance rules set forth by FINRA and the firm. | adhered to everything the firm’s
compliance officer{s} toid me to do, as well as .got each and every document signed the firm and its
compliance officer{s} told me to get signed so that my clients could do what they needed done. Due to
the fact, that all parties were consolidated together, thers was no way to differentiate betwezen my
actions and those of the principals or management. My actions should have been Jocked at solely as my
actions not being part of a group. | am and was not a principal of the firm, partner or owner. | was not
management either and therefore should not have been subjected to wrongful prosecution of the issues

et hand that management and the principals were responsible for.  Said motion was denied by FINRA.

Multiple times | filed additional motions in order to defend myseif against the highly weighted actions of
seasoned lawyers working for FINRA and | was continually rejected. Each and every time 1 tried to get fo
a level playing field, the larger more experienced Plaintiff continued to exercise its power by denying me

any ability to even be able to have a fair hearing and procedures.



V. DISCOVERY

As previously stated here in this brief | was no longer represented by counsel as of October 31, 2016
Since the pre-hearing conference accurred right after and the main hearing was coming in January of
2017, | was in nead of being able to defend myseif as best as { could. One of the guintessantial parts of
that defense was the Discovery afforded under the Constitution of the United States to any adversary in
any proceeding inany forum. On muitiple occasions | commuunicated to the FINRA Enforcement Staff that,
I did not have the documents given to my former counsel. Additionally, on multiple occasions | informed
the FINRA Enforcement Staff that { could not open emails they had sent me as there were passwords and
software | did not have to be ahle to-open same.  Even after working with the DOF’s Tech Department |
still couid not open the more than 5,000,000 pazes of documents that made up the discovery in this case.
Due to that, | was not able to utilize the documenits to build the proper defense for myself as well as utilize

the documents for cross examination of any and all withesses brought forth to testify by FINRA.

On December 4, 2016, | send & letter to FINRA Hearing DOfficer Lucinda McConathy, asking for compilete
production of ali relevant documents in this case. On numerous occasions | tried to explain my position
to the experienced lawvers at FINRA that had all of the documents and other parts of dis¢overy at their
fingertips. | made multiple motions to attempt to compei FINRA DOE to adhere to the rujes of Due Process

and afford me the right to review all relevant documents. Said motions were denied by FINRA.

On December 15, 20161 sent a letter to Mrs. McConathy stating that | was unable to grovide a current
witness list for the hearing, as | had not received any Discovery in the case. { was told thers were over
5,000,000 documents without any indéxing or breakdown of the documenis. 1 was never given the
opportunity to review anything that could be relevant or pertain to these accounts or my defense. | asked

for assistance and aiy adjournment, This was denied by FINRA.

i3




Additionally on January 5, 2017, | wrote to FINRA DOE asking for a thirty (30) day adjournment of the
upcoming hearing in order in order to have time to get Discovery and prepare o ¢ross examine withesses

brouéht by FINRA DOE as well as prepare to offer witnesses in my defense. This was denied by FINRA.

{ contacted FINRA DOF again on fanuary 11, 2017 asking for reconsideration of the Hearing Officer’s denial
of my motion to give me time to get the Discovery and review samie. 1 was also alerted to the fact that
some formerclients would betestifying at the hearing telephonically. Which | asked to have postponed
as ['was neither prepared for that or able to understand the legal ramifications thereof. FINRA denied

such request.

Again, on January 20, 2017 | sent 2 letter to FINRA Hearing Officer Fitzgerald in regard the fack of
production of the trade confirmations and correspondence sent to clients,  As of that date trade
confirmations and correspondence with clients was not given by FINRA DOE under the normal procedures
of Discovery as afforded to e under the Constitution of the United States of America. How is it possaible
that FINRA's DOE s;aas making the dlaim that accounts were excessively traded but the complete avidence
of all-the trading done for said clients was never presented? [t would seem only jogical that if the claim
was that there was excessive trading in certain client’s accounts, then FINRA DOE should have made alf of
the Discovery in regard to those accounts available. The fact that | did not receive Discovery and have no
idea whether or not the correct documents were locked at, or had no ability to actually cross examine
each witness using a comnplete set of documents is again a violation of my Due Process Rights. were |
had still not received any Discovery in the case with which to-be able to defend myseif. What is completely
to the Countless times | asked for adjournments up to and including the day of the hearing, when |
informed the Chisf Hearing Officer that § was not able to open the docurmnents/discovery sent to me and
therefore requived time to be able to do so.  On numerous occasions | tried to explain my position to the

experienced lawyers at FINRA that had all of the documents and other parts of discovery at their
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fingertips. | made multiple motions to attempt to compel FINRA DGE to adhere to the ruigs of Due Process

and afford me the right to review alf relevant documents. Said motions were denied by FINRA.

VI, HEARING

At the hearing, Hearing Officer Fitzgerald acknowledges, via questioning FINRA DOE officials that | was not
provided Discovery in this case, and attempts to make the assumption that { may or may not need it all.
‘How Hearing Officer Fitzgerald determines this is beyond comprehension since he is neither my counse!
nor is he making rational sense. What hedoesdo attha hearing on Pages 5 — 39 of the Hearing Transeript,
-admit on the record through testimony of FINRA DOE employees that | had asked for and never received
the full Discovery in this case. At thattime the Hearing Officer had a duty to FINRA and to myself to not
violate my rights to.Due Process afforded me under the Constitution of the United States ahd should have
adjourned the hearing until | could prepare and receive the proper Discovery. |should have baen allowed
to adjourn the Hearing and have ample time to get the information and then ample time to review that
information. Without that informatidn, the Hearing was one sided and { was not able to defend myseif
with the proper documentation and information as | am a Pro Se litigant. The fact that the lawyers from
FINRA DOE aliowed the Hearing to continueg is a further wiliful violation of my Constitutional Rights

afforded to me under the Federal Rules of Procedure.
Vil. ARGUMENT

In Brentwood Academy v. Tennessee Secondary Sch. Athietic Ass'm, 531 1.5, 288, 121 5. Ct. 524 {2001} the
Court held that a private organization would be cotisidered a State Actor, if it is substantially interwoven
with a governmental agency. Since FINRA, which-was born out of the NASD is overseen by the SEC and
cannot make any policy decisiois without the SEC approving said decisions, then by definition FINRA is &
State Actor.  FINRA further takes its Codeof Procedure directly from the SEC rules and all of the prescripts

of its actions are standardized to mirror actions taken by the SEC.




Additionally, since no othar SRO exists for the licensing and keeping of said licensas, FINRA has been
gnacted to provide a sénzice not only to broker / dealers and individuals getting these licenses, but to the
SEC and by extension the Federal Government., Since FINRA is the only repository of said information it
is by sheer structure a “State Actor” as it is entwined with the SEC.  FINRA acts on behalf of the federal
government and the SEC to license, report and enforce. By definition that makes FINRA an extension of

the "State Actor”.

As FINRA is a “State Actor” it is then subject to the Due Process rules afforded undes the Constitution of
the United States of America. Sincethatis the case, then FINRA Vinlated those rules by refusing to disdose
all Discovery materials and giving Discovery in such & way that would make it more difficult to get actual

discovery.

in Standard Investment Chartered inc. v. Nationol Association of Securities Dealers, 637 F. 3d 112 114-15
{2d Cir, 2011} the Second Circuit held that the then NASD was immune from tort low damages actions for
ali actions related to aregulatory act. if the NASD and its successor FINRA ars immune from tort claims,
then one cannot use tort law claims as a check on the reguiatory abuses of FINRA. Since FINRA cannot be
enjoined into such actions, then by definition FINRA is subject to Due Process claims. As the SEC is fully
aware, the possibility. of tbr‘c liability has been used as a-deterrent to behavior and regulatory abuses. if
FINRA is to be treated with government status, being insulated from possible private tort ciaims, it must
e made responsible for violations of due process.which government entities or “State Actors” assume in
their roles. Additionally, since FINRA has grown in size over the past decade it has become what some
refer to as a Co-regulator. Since it has shown it is equal in size and power to that of the 5EC, it must be

held to the same standards that the SEC is held and must be subject to Due Process.

Further to'the argument thiat FINRA is 3 “State Actor”, in Flero v Fin. Indust. Regulatory Auth., inc, 660 F.

3d 569, 571-72 {2d ¢ir. 2011}, FINRA gets its authority through the SEC as a national securities association




pursuant to the Moloney Act of 1938, 15 (1.5.C. §780-3, et seq. it has been determined that all brokers
and securities firms doing business with the public must be members of FINRA.  According to the rule of
law that was used to set up SRO's, namely the NASD and its successor entity FINRA, is “responsible for
regulatory oversight of all securities firms that do businiess with the public”. This makes FINRA the one
and only SRO responsible for this. Making it the national repository on behalf of the federal government
and the SEC. Further, FINRA’s disciplinary proceedings are governed by the FINRA Cede of Prucedure,
which has been approved by the SEC, as is required by Section 19 of the Securities Exchange Act of 1934

15(1.8.C. § 78s{b}. Said statue of the US Code lays out the procedures for the SRO to make a ruie change.

“FINRA. has the power to initiate o disciplinary proceeding ggoinst any FINRA member or associated
person for violating ony FINRA ruje, SEC regulation, or stotutary provisien. Id. § 78s{h}{3}. To Issus @
complaint, FINRA's Department of Enforcement or Department of Maerket Regufation must obtain
outhorization from the FINRA Regulation Board or FINRA Beard. FINRA COP § 9211. After a cornploint is
fited, ¢ hearing panel conducts a hearing and issties a decision, Id. § 8231. Final decisions of the hearing
ponel may be appealed to the FINRA National Adjudicatory Council {"NAC”}, which cen affirm, modify; or
reverse the hearing panei’s decision. Id. §8 9311, 9349(a), 5268-9269. NAC decisions may then be
appealed to the SEC, pursuant to 15 1.5.€. § 78s(d)}, and from the SEC to the United States Court of Appeals,
pursuant to 15 U.S5.C. § 78y. 15 U.5.C. §5 78std}, 78v{d); see oiso Mister Discount Stockbrokers v. 5EC, 768
F.2d 875, 875 {7th Cir.1985).” Dueto this FINRA should be deemed to be a "State Actor” subject to claims

of Due Process.

According to a recent decision by the Office of the Chief Counsel of the Interrial Revenue Service, No.
201623006 / June 3, 2016, FINRA is a “State Actor”. According to the IRS decision FINRA is 3
corporation serving as an agency or instrumentality of the government of the United States...”. R isthe

IRS’ determvination that FINRA is a governmental agency-and/or a “State Actor” and shouild be held to
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the strict guidelines of such. “FINRA’s restated certificate of incorporation, the delegation to FINRA
Reguiation, Inc., and the applicable feders! securities laws and regulations all clearly show FINRA's role
as an SRO conducting federafly-mandated enforcement and disciplinary proceedings relating tothe
federal securities Jaws and regulations. FINRA enforces compliance with the Securities Exchange Act, SEC.
regulations, and FINRA's own rules. FINRA does so by bringing disciplinary proceedings to adjudicate
viclations, which are subject to review by the SEC. Saad v. SEC, 718 F.3d 904, 3067 {D.C. Cir. 203.3);
"IWihere FINRA enforces statutory or administrative rules, or enforces its own rules promuigated
pursuant to statutory or administrative. authority, it is exercising the powers granted to it under the
Exchange Act. indeed, FINRA's powers in that regard are subject to divestment by the SEC under Section
19{g}{2} of that Act.” Flero, 660 F.2d at 575-578. The court in Fiero held that Congress did not empower
FINRA to bring judicial actions to enforce its own fines; however, as the court noted, the SEC asserts the
authority to issue an order affirming sanctions, including fines, imposed by FINRA, and to bring an action

in a federal district court to enforce that order. See id. at 575 n.7.

The SEC reviews sanctions imposed by FINRA o determine whather they impose any burden.on
-competition.not necessary or appropriate, or are excessive or oppressive. Soad, 718 F.3d at 910. The
court reviews the SEC's conclusioris regarding sanctions to determine whether those conclusions are
arbitrary, capricious; or an abuse of discretion. Id.; Siegefi v. SFC, 582 F.3d 147,155 {D.C. Cir. 2010, cert.
denied, 560 U.5.'926 {2010). Although the SEC has express statutory authority to seek judicial
enforcement of penaltles and to seek monetary penalties for violations of the federal securities laws,
the SEC s prohibited from bringing an action against any person for violation of, or to command
compliance with, the rules of a SRO unless it appears that {1} such SRO is unable or unwilling to take
appropriate action against such person in the public interest and for the protection of investors, or (2}
such action is otherwise necessary or appropriate in the public interest or for the protection of

investors. Flero, 660 F.3d gt 574-575,
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10 the decision ﬁiarfgté,':fi’?ffﬁﬁf};éé. heen de_{é,éagfedfﬂiériéht to exercise part of a sovereign power of 2
governrhent, it performs 4 necessary.governmerital furiction and it hias the authority toact with the
sé,n'étiSﬁis)}6¥’§héig§5?€?hhiébt';ﬁefhiﬁéfjiif,‘ ‘Moreover, FINRA has absolute immunity with respect to
actions taken in furtherance of its regulatory duties. Lobaito v. Fin. Indus. Regulatory Auth., Inc., 599
Fed. Appx. 400 (2d Cir: 2015}, cert. denied, 193 L, £d. 2d 445 {2015}; Sontos-Buch v. Fin. indus.
Regulotory Auth., inc., 591 Fed. Appx. 32 (2d Cir. 2015], cert. denied, 136 5. Ct. 43 {2015}, Therefore,
under the Guardian fndustries test, FINRA is 4 corgoration serving as art-agendy or Instrumentality of the
government of the United States for when it is performing its federally-mantiated duties under the
Securities £xchange Act of 1934, 15 U.5.C. § 78a et sey., of conducting enforcement and disciplinary
proceedings relating to compliance with federal securitics laws, regulations, and FINRA rules

promulgated pursuant toi that statutory and regulatory authority.

Vil The Rules of Discovery

Rides 26 — 37 of Title V of the Federal Rules of Civil Protedure deal with depaositions and discovery. Rule
26{a) states that parties to litigation ars “required” to share evidence supporting their case without

being requested by the other party. Rule 26 is defined as follows:

o Rule 26{a}: Parties are required to share evidance supporting thelr case without being
requested by the opposite party. Failure ta do so can predude that evidence from being
used at trial. The following is a breakdown of the Discovery Rules-

s Rule 26{b): Describes what is subject to discovery and what is exernpt. Anything thatis
not privileged or otherwise protected and is reféevant can be requasted thraugh
giscovery, Courts aragiven the power to iimit discovery if found that the request s
ynnecessary, redundant ortoo difficull to preduce vis-§-vis its significance to the

casg/issue.
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Rule 28{c}: Provides for protective order to parties sgairst whom discovery is sought. The
party can file a motion seeling prolective order, arngd the court if convinced will pass an
order for good causea to protect the party or parties from full or pariial discovery.

Ruie 26{d}: Provides the timing and-sequence of discovery. Generally, parties are not
alfowed to seek discovery before the parties have conferred. Otherwise, the parties
should be authorization by court, stipulation or federal rules, or should bie in a proceeding
examphed from intiial disclosure.

Rusle 28{e}): Parties are given chance to correct any wrong information that may have been
submitied.

Ruie ;.?.6{'3‘}: This ruie provides for a very significant event, a special meeting between ths
fitigating parties to organize their discovery procedurs.

Rule 26{g}: Court can awas‘c} sanctions to any party who has made use of a discovery
device with an Intention to subvert the flow of Justics, pu'rpcsefuiéy delay the proceedings

or ti harass the opposite party

Based on the Federal Rules of Civil Procedure which govern ali of the actors.in these proceedings, Rule 26

must be specifically followed. FINRA did not follow Rule 26{a} and is in violation thereof as it has not yet,

stilt to this day given me proper and complete Discovery of documents and material related to the case

against me. Further to that, FINRA has willfully and knowingly violated Rule 26{g} by specifically giving

the respendents a format they knew would be difficult to use and by not conforming to other known

methods of document Discovery. FINRA then further violated the beginning of Rule 26, as it continued to

press forward with Hearings without fuli disclosure of all materials related to the case. FINRA then further

added insult to injury by suggesting, onthe record, that the respondents did not need certain documents,

whern they have charged me with excessive trading of a customer account but refuse to aliow me access
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1o the discovery that would allow me to defend myself, or prove ctherwise. Additionally, FINRA on its
own tried to determine what was necessary for me te review as discovery, which is a further violation of
Rule 26, FINRA willfully and negligently did not give the proper information to the respondents. Some
information was sent and codes were given after the actual hearing took place, which is not the way the
rules of Discovery and Due Process work. FINRA has violated Rufe 26 muhtiple timas in this case and

continues to viclate it today.

How can FINRA utilize rules and regulations from the rulss of engagement in all proceedings that aliow
discovery of relevant documents but not be subject to the due process rutes afforded under The
Constitution. The picking and choosing of what rules to listen to and what rules not to listen is not

acceptable for FINRA. FINRA is a “State Actor” and a state actor must adhere to the laws of the state.

VI BEYN CLIENTS

The fact that FINRA brought 3 case against me for proposed violations of FINRA rufes and Securities Law
Violations, based on excessive trading, but failed to bring forth each and client trade confirmation for the
customers being singled out, is a violation of my Due Procass Rights {See page 59 and 64 and 85 of the
January 24, 2017 transcript). As | have stated prior, it would he a sheer impossibility to examine a client
or cross examine them without the use of the confirmation.  Such confirmations would show a key point
as to whether the trade was solicited, or not, and wheéther that client had an opportunity to object to the
contents of the confirmation, which is why canfirmations exist in the first place. One s only left to befieve
that such conduct was intentional and meant to harm me and my ability to make a case for my own

defensa.

FINRA definitively downplays the Affidavits signed by the clients who testified against rae at the hearing.
it is a fact that Messrs. Kennedy, Pixley and Heikkila signed sworn affidavits that reflect that they were

experienced investors, and that they did not believe the trading in their accounts weres excessive and that




they had ultimate control over the accounts. Each of these individuals “swore that the information in
their aff idévit was accurate and true". {see last line of each Affidavit), FINRA makes the case at the hearing;
utilizing the testimony of these clients that they were coerced or forced into signing said affidavits. But
what was not revealed was the correspondence between FINRA and the dlients during their investigation,
whether via mail or email. What was also not disclesed were any investigative notes that were taken
when FINRA spoke with, met with or had interviews with these clients. Since these are egregious
viotations of my Bue Process and the Discovery Rules under Federal Laws of Civil Procedure, FINRA should
be held accountable for making Talse and misieading statements without the evidence to support these
claims. They have the burden proof to provide evidence showing the excessive trading, which they did
not achieve. They have the burden of proof to impeach the affidavits which they cannot. The customers
signed said documents of their own volition and the disclosure of same wouid have assisted me in utilizing
that in my examination and cross examination of the dlients. Further on the face of these documents,
they are indisputable and any other conchssion is not fathomable. So were the dients lying when they
signed the sworn notarized affidavits undsr penalty of perjury? Or were they lying underoath in ahearing
held by FINRA under oath undar penalty of perjury? Thase AHfidavils a;'e evidence that the customers
knew about the commission structure and were all well aware of the strategies they were employing for

their investment capital.

Additionally, 1 will reiterate that | was neither a principal of the firny, an ownar, officer or director. | was
a registered representative and could not carry cut any trade or work with any client that management
of the firm or compliance did not allow me to de.  The compliance officer and those with Series 24
licenses should also be a party to this action and 1 seetheir absence as a further indication that'the proper
pecple are not being held accountable for their actions or roles here. What is the use of FINRA’s licensing
and enforcement if you are not going to ytifize i if you claim | have excessively traded then where are

the violations against the principals.and compliance officers that allowed such trading?
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X, CONCLUSION

THEREFORE, the DOE has violated my rightto Due Procsess under the Constitution of the United States of

America numerous times during these proceedings and faifed to correct such violations. | was not offered

a new hearing nor was | afforded the right to properly defend myself against all of this. FINRA did not

follow the Federal Rules of Civil Procedure, namely the aforementioned Rule 26 and should be sanctioned
for trying to utilize 2 method of discovery they knew would not work.. FINRA willfully and knowingly

withheld pertinent information and purposely utilized only the evidenée they wanted to utilize.

Due to that i respectfully ask the SEC to dismiss the case against me or in the very least remand the case
‘back to FINRA to rehear the case, this time with the proper discovery and all legal rights most especially:

due process being followed:

Yours, Efc.

BY: EDWARD BEYN
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Edward Beyn
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July 28, 2019

VIA FACSIMILE

Vanessa A Countryman, Secretary

United States Securities and Exchange Comimission
100 F. Street, NE

Washington, DC 20549-1020

Fax: 202-772-9324

RE: In the Matter of the Appiication for Review of Edward Beyn
Administrative Proceeding No. 3-19007

Dear Ms. Countryman:

uive

RECEIVED ]
JUL 32 2mg

LOFFICE OF 7 Sy

Enclosed please find ray Reply Brief to FINRA’s Brief in Opposition of the Application for Review in the

above captioned maiter,
if you have any questions pléase do net hesitate ts contact me.

Sincerely,

Edward Beayn
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