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Respondents. 

DIVISION OF ENFORCEMENT'S NOTICE OF SUPPLEMENTAL AUTHORITY 

The Division brings to this Court's attention the Commission's decision in In the Maller 

of Saad, Exchange Act Rel. No. 86751 (Aug. 23, 2019). Saad refutes respondents' arguments 

that bars designed to protect against future misconduct are penalties under Kokesh v. SEC, 137 S. 

Ct. 1635 (2017). In particular, Saad holds that Kokesh's test for determining whether a 

"pecuniary sanction" operates as a penalty under the statute of limitations in 28 U.S.C. § 2462 

has no bearing on the analysis whether congressionally authorized sanctions such as those at 

.issue in this case are permissible. See Op. 3 ("[I]t makes no sense to extend [Kokesh's] 

compensation-based test to nonpecuniary sanctions-which by their nature do not compensate 

victims"); id. at 6 ("It is nonsensical to say that a sanction Congress explicitly authorized­

complete with a test to determine its permissibility in each case-is always punitive, rendering it 

categorically impermissible under that same congressional scheme."). Saad also explains that 

unlike the disgorgement remedy at issue in Kokesh, bars can be justified solely on the remedial 

ground of guarding against future ha.rm. Op. 16. Finally, the Commission ruled that extending 

Kokesh beyond its terms would improperly undermine the "Commission's effo11s to guard 

against harm to the public by imposing bars justified by the need to protect investors and others 



dealing with financial professionals." Op. 20. For these reasons and others more fully stated in 

the Commission's Saad opinion, respondents' Kokesh-based challenge to the sanctions the 

Division seeks fails as a matter of Jaw. 
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