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critical market data for anyone unwilling or unable to pay the onerous, supra-competitive fees
the SRO is charging. Furthermore, the SEC should set aside the Rule Change under Sections
19(d) and (f) because BLP and its customers must pay fees that are not consistent with the Act or
the rules hereunder. The Rule Change is not “fair and reasonable,” 15 U.S.C. § 78k-1(c)(1)(C),
and does not “provide for the equitable allocation of reasonable ... fees ... among ... persons
using the [SRO’s] facilities,” id. § 78f(b)(4), and “permit[s] unfair discrimination,” id.

§ 78f(b)(5). Nor does the Rule Change “promote just and equitable principles of trade” or
“protect investors and the public interest,” id. § 78f(b)(4). In sum, the Rule Change is
unenforceable under Section 19(b)(3)(C).

5. Under the SEC’s “market-based” approach, market forces cannot provide a basis for
finding that an SRO’s non-core data fees are “fair and reasonable” unless the SRO is subject to
significant competitive forces in setting the fees. The SROs have offered no evidence of such
competitive forces. The SROs also have provided no evidence of the cost of collecting and
distributing the data at issue, despite the D.C. Circuit’s finding that such costs are undeniably
relevant evidence. See NetCoalition v. SEC, 615 F.3d 525, 537-38 (D.C. Cir. 2010).

6. In addition, to the extent the Rule Change purports to assert an ownership or other
proprietary interest in downstream uses of the facts comprising market data, the Rule Change is
inconsistent with the Act and for additional reasons unlawful.

7. For the foregoing reasons, BLP respectfully requests that the SEC set aside this Rule

Change.
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