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UNITED ST A TES OF AMERICA 
Before the 

U.S. SECURITIES AND EXCHANGE COMMISSION 

ADMINISTRATIVE PROCEEDING 
File No. 3-17387 

In the Matter of 

DONALD F. LATHEN, JR., 
EDEN ARC CAPITAL MANAGEMENT, LLC, 
EDEN ARC CAPITAL ADVISERS, LLC. 

AFFIRMATION OF DONALD F. LATHEN IN SUPPORT OF THE 
APPLICATION OF EDEN ARC CAPITAL ADVISORS, LLC AND EDEN 

ARC CAPITAL MANAGEMENT, LLC FOR RECOVERY OF LEGAL FEES 
AND EXPENSES PURSUANT TO THE EQUAL ACCESS TO JUSTICE ACT 

DONALD F. LATHEN hereby affirms under the penalty of perjury that the 

. following statements are true and correct: 

I. I am a resident of the State of New York. I am one of the respondents in thee

referenced matter. 

2. I submit this affirmation in support of the Application of Eden Arc Capital 

Advisors, LLC and Eden Arc Capital Management, LLC for Recovery of Legal Fees and 

Expenses Pursuant to the Equal Access to Justice Act, dated December 4, 2017. 

3.e The statements contained in this affirmation are based on my personal knowledge,e

except as otherwise indicated. 



General Background 

4.e Eden Arc Capital Partners, LP (the "Fund") is a Delaware limited partnership.e

5.e Eden Arc Capital Management, LLC ("EACM") is a limited liability companye

registered in Delaware. It is the Fund's Investment Advisor. 

6.e Eden Arc Capital Advisors, LLC (''EACA") is a limited liability companye

registered in Delaware. It is the general partner of the Fund. 

Net Worth ofEACA and EACM 

7.e On or about February I 7, 2017 ( during the course of the administrative hearinge

herein), EACA and EACM submitted SEC Form r;>-As with the Court. Copies of those Form D­

As are attached hereto as Exhibits I and 2, respectively. 

8.e Those Form D-As evidence that each of EACA and EACM had a net worth as ofe

on or about February I 7, 2017 of less than $7 million. 

9.e On August 15, 2016, the date upon which the Division filed the Order Institutinge

Proceedings herein (the HOIP"), both EACA and EACM had substantially the same net worth as 

shown on Exhibits I and 2, respectively. In other words, the net worths of each of EACA and 

EACM were less than $7 million as of August 15, 2016, the date upon which the Division filed 

the O IP herein. 

Indemnification and Repayment Agreements 
Between the Fund and EACA/EACM 

',.• 

. .  
;-i�f�r 

10.e Attached hereto as Exhibit 3 is a copy of the Fund's Amended Limitede

Partnership Agreement, dated April 13, 2015 (the "LPA"). 

11.e Pursuant to Paragraph 12.2 of the LP A the Fund advanced all of the legal fees ande

e?(penses that EACA and EACM incurred in defending against the charges in the OIP. 
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12.e Specifically, the LPA defines "Indemnified Persons" as the Fund's Generale

Partner (that is, EACA), the Fund's "Investment Manager" (that is, EACM) and their "respective 

Affiliates" (including myself), and provides with respect to indemnification that the Fund: 

will, out of [Fund] assets, including, without limitation, any 
insurance proceeds, to the fullest extent pennitted by applicable 
laws, indemnify and hold harmless each Indemnified Person from 
and against any and all claims, damages, losses, penalties, expenses, 
judgments or liabilities of any nature whatsoever, including but not 
limited to legal fees, expenses and costs associated with 
investigating or preparing the defense of any proceeding or 
investigation, giving testimony or furnishing documents in response 
to a subpoena (collectively, the "Losses"), as incurred to which any 
such Indemnified Person may become subject in connection with, or 
rising out of or related to this Agreement or to the operation and 
affairs of the [Fund] .... 

13.e Thus, the legal fees and expenses that EACA and EACM incurred in defendinge

against the charges in the OIP were paid from the Fund's bank and securities accounts. 

14.e Attached hereto as Exhibit 4·is a copy of the Agreement Regarding Recovery ofe

Fees and Expenses Under EAJA, dated December 2,2017. It provides that "all recoveries that 

[EACA], [EACM] and/or Donald F. Lathen, Jr. may receive from a court of competent 

jurisdiction in connection with an EAJA claim, shall be immediately paid to the [Fund]." 

15.e Thus, EACA and EACM are contractually obliged to remit to the Fund any fundse

that they may recover in connection with their claims herein under the EAJA. 

Dated: December 15, 2017 
New York, NY 

j. ··\'"\•;:'.. 

·· .,/? 

Donald F. Lathen 
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EDEN ARC CAPITAL PARTNERS, LP 

AMENDED 

LIMITED PARTNERSHIP AGREEMENT 

April 13, 2015 

This Amended Agreement of Limited Partnership (the ·'Agreement") by and among EDEN ARC CAPITAL 
ADVISORS, LLC as the General Partner (hereinafter referred to, together with any additional General 
Partner or Partners admitted to the Partnership identified below, as the "General Partner") and the persons 
who have become parties to this Agreement by affixing their names hereto as Limited Partners, including 
any General Partner who elects to invest as a Limited Partner (all of whom are hereinafter sometimes 
collectively referred to as the ··Limited Partners·· and each of whom is hereinafter sometimes referred to 
individually as a .. Limited Partner''). 

DEFINITIONS 

Definitions. As used in this Agreement, the following terms have the respective meanings set forth below 
or set forth in the provisions following such terms: 

1933 Act: shall refer to the Securities Act of 1933, as amended. 

1934 Act: shall refer to the Securities and Exchange Act of 1934, as amended. 

Act: shall refer to the Chapter 17 of Title 6 of the Delaware Code. and any successor statute, as amended 
from time to time. 

Active Trading Market: shall have the meaning assigned to it in Sub-Paragraph 4.8.3.1. 

Additional Closing: shall have the meaning assigned to in Paragraph 4.13. 

Adjusted Opening Capital Account: shall have the meaning assigned to it in Sub-Paragraph 4.5.3. 

Advisers Act: shall refer to the Investment Advisers Act of 1940, as amended. 

Affiliate(s): shall refer to the principal(s). affiliate(s), manager(s), member(s), officer(s), employee(s) or 
next of kin related to the General Partner and/or the Investment Manager. 

Agreement: shall have the meaning assigned to it in the introductory paragraph. 

Business Day: shall refer to any day other than a Saturday, a Sunday, or a holiday on which national 
banking associations in the State of New York are closed. 

Calendar Month: shall have the meaning assigned to it in Sub-Paragraph 4.1.3. 

Calendar Quarter: shall have the meaning assigned to it in Sub-Paragraph 1.4.3. 



Capital Account: shall refer to an account which shall be established for each Limited Partner upon 
receiving such Limited Partne(s initial (or lesser initial) Capital Contribution in accordance with Sub­
Paragraph 4.1.1. 

Capital Contribution: refers to a contribution to the Partnership by a Limited Partner in accordance with 
Sub-Paragraph 4.1.1. 

Closing Capital Account: the calculated amount of the Capital Account of each Partner as of the last day 
of each.Fiscal Period or on an Interim Date in accordance with Paragraph 4.4. 

Code: refers to the Internal Revenue Code of 1986. as amended. 

Designated Liquidator: shall mean the person(s) designated in writing by the General Partner who shall 
act on behalf of the Partnership. to terminate the Pa11nership and liquidate its assets pursuant to Sub­
Paragraph 6.2.3. 

Disabled: shall refer to physical or mental disease, illness. injury or otherwise in accordance with Sub­
Paragraph 6.2.3.2. 

Effective Withdrawal Date: shall have the meaning ascribed to it in Sub-Paragraph 6.2.1.1. 

FINRA: shall refer to the Financial Industry Regulatory Authority. 

Fiscal Period: shall have the meaning assigned to it in Sub-Paragraph 1.4.2. 

Fiscal Year: shall begin on January I and end on December 31 or such date as the General Partner selects 
in accordance with Paragraph 1.4. 

GAAP: shall refer to Generally Accepted Accounting Principles in effect from time to time in the United 
States applied on a consistent basis. 

Gating Provision: shall have the meaning assigned to it 6.3.5. 

General Partner: shall refer to EDEN ARC CAPITAL ADVISORS, LLC - a Delaware limited liability 
company, and any successor general partner which is admitted to the Partnership in accordance with the 
provisions of this Agreement, in its capacity as the General Partner of the Partnership. 

Indemnified Persons: shall have the meaning ascribed to it in Sub-Paragraph 12.2.1. 

Initial Capital Contribution: shall have the meaning assigned to it in Sub-Paragraph 4.1.1. 

Initial Closing: shall have the meaning ascribed to it in Paragraph 4.12. 

Initial Limited Partner: shall have the meaning ascribed to it in Sub-Paragraph 4.1.2. 

Initial Offering Period: shall have the meaning ascribed to it in Sub-Paragraph 4.1.2. 

Investment Manager: shall refer to EDEN ARC CAPITAL MANAGEMENT, LLC- a Delaware limited 
liability company, and any successor investment manager which is admitted to the Partnership in 
accordance with the provisions of this Agreement, in its capacity as the Investment Manager of the 
Partnership. The Investment Manager is a registered investment adviser with the SEC, as defined below. 
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Interim Date: shall have the meaning ascribed to it in Paragraph 4.7. 

Limited Partners: shall refer to all Pa11ners in the Partnership other than the General Partner. 

Liquidation of the General Partner's interest in the Partnership: shall be determined in accordance 
with Sub-Paragraph 7 .2.4.1. 

Lock-Up Period: shall have the meaning ascribed to it in Paragraph 6.3. 

Losses: shall have the meaning ascribed to it in Sub-Paragraph 12.2.2. 

Majority in Interest: Limited Partners having in excess of fifty-one percent (51 %) of the Partnership 
Percentages. 

Management Fee: shall have the meaning ascribed to it in Sub-Paragraph 9.2.1. 

Managing Member: shall refer to Mr. Donald F. ("'Jay") Lathen. 

Maximum Capital Account: shall have the meaning ascribed to it in Paragraph 4.5. 

Net Asset Value: shall mean the value of all of the assets of the Pa11nership determined in accordance with 
this Agreement, less all Partnership liabilities and reserves established by the General Partner in its sole 
discretion. 

New Issues:, refers to equity securities that are issued in initial public offerings, in accordance with the 
Conduct Rules of FINRA, including the Rule. 

New Issues Account: shall have the meaning assigned to it in Sub-Paragraph 4.10.1. 

New Issues Account-Investment Banking Services: shall have the meaning assigned to it in Paragraph 
4.11 

Offering Period: shall have the meaning ascribed to it in Paragraph 4.1. 

Opening Capital Account: an account which shall be established for each Partner on the books of the 
Partnership as of the first day of each Fiscal Period in accordance with Paragraph 4.2. 

Participant: shall have the mean ascribed to it in Paragraph 2.1. 

Participating Partners: shall have the meaning ascribed to it in Sub-Paragraph 4.10.3. 

Partncr(s): shall have the meaning ascribed to it in Sub-Paragraph 4.10. 

Partnership: refers to EDEN ARC CAPITAL PARTNERS, LP - a Delaware limited partnership. 

Partnership Percentages: shall be determined by dividing the amount of each Partner's Opening Capital 
Account by the sum of the Opening Capital Accounts for all Partners at the beginning of each Fiscal Period 
in accordance with Paragraph 4.3. 

Performance Allocation: an amount equal to twenty percent (20 %) of the difference between the Closing 
Capital Account at the end of a Cale11dar Quarter and the Maximum Capital Account at the beginning of 
the Calendar Quarter in accordance with Paragraph 4.6. 
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Redemption Request: shall have the meaning ascribed to it in Sub - Paragraph 6.3. 1. 

Redemption Valuation Date: shall have the meaning ascribed to it in Sub - Paragraph 6.3.2. 

Reimbursable Expense: shall have the meaning assigned to it in Sub-Paragraph 9.2.2. 

Required Withdrawal: shall occur as set forth in Paragraph 6.4. 

Redemption Fee(s): shall refer to the amounts set forth in Paragraph 6.3. 

Restricted Partners: shalJ have the meaning ascribed to in Sub-Paragraph 4.10.3. 

Rule(s): shall refer to FINRA Rule(s) 5130 or FINRA Rule 5131. 

SEC: shall refer to the Securities and Exchange Commission. 

Side Letters: shall have the meaning as set forth in Sub-Paragraph 3.3.2.10. 

Special Powers of Attorney: shall be appointed pursuant to Article 10. 

, SO Investments: shall have the meaning assigned in Paragraph 2.1. 

Starting Balance: shall have the meaning assigned in Paragraph 6.3.5. 

Tax Matters Partner: sha11 be Donald F. ("Jay") Lathen. the Managing Member of the General Partner 
of the Partnership pursuant to the requirements of the Code in accordance with Sub-Paragraph 4.9.7. 

Term: shall have the meaning assigned to it in Paragraph 7.1. 

Unrestricted Partners: those Partners, whether General or Limited. who do not fall within the proscription 
of Conduct Rules of FINRA as set forth in Sub-Paragraph 4.10.3. 

ARTICLE 1. 

ORGANIZATION 

1. I. Formation. The parties hereto have formed a limited partnership under the Act, as amended, 
and in effect on the date hereof. The General Partner has: 

I.1. I. executed and filed a Certificate of Limited Partnership in accordance with the 
provisions of the Act and will execute, file and record, as appropriate. all amendments, assumed name 
certificate and other documents as are or become necessary or advisable as determined by the General 
Partner; and 

1. 1.2. taken and will take all steps deemed necessary or advisable by the General Partner to 
allow the Partnership to conduct business in any jurisdiction where the General Partner elects for the 
Partnership to conduct business. 

1.2. Name of General Partner/Investment Manager The name of the Partnership is Eden Arc Capital 
Partners, LP, a Delaware limited partnei:ship, and the General Partner. is Eden Arc Capital Advisor$, LLC, 
a Delaware limited liability company. Eden Arc Capital Management, LLC. a Delaware limited liability 
company is the Investment Manager of the Partnership and is registered with the SEC as an investment 
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adviser. Mr. Donald F. c·Jay'') Lathen is the Managing Member of the General Partner and the Investment 
Manager. 

1.3. Offices. The principal office of the Partnership is One Penn Plaza. 36 th Floor, New York, N.Y. 
10199 or such other places as the General Partner may designate from time to time. 

I .4. Fiscal Year and Fiscal Period. The ··fiscal Year·· or the Partnership shall begin on January 1 and 
end on December 3 I or such other date as the General Partner selects, subject to all applicable laws and 
regulations pertaining thereto. For purposes of this Agreement: 

I.4.1. the first Fiscal Year shall commence on the date of the formation of the Partnership; 

1.4.2. a ··fiscal Period" shall be the interval between the first day of a Fiscal Year or any 
Interim Date and the earlier of: (i) the date before the next Interim Date; (ii) the date of the complete or 
partial withdrawal of a Limited Partner; or (iii) the beginning of the next Fiscal Year; and 

1.4.3. a ··calendar Quarter" shall begin on January 1, April I, July I and October I and end 
on the day before the beginning of the next Calendar Quarter. 

1.5. Limited Partner's Ownership of Pa11nership Property. Each Limited Partner shall have and own 
during any Fiscal Period an indivisible interest in the Partnership equal to its respective Partnership 
Percentage. 

ARTICLE 2. 

PARTNERSHIP STRATEGY AND POWERS 

2.1. Partnership Investment Obiectives. The o�jectives of the Partnership are as follows: 

2.1.1. The Partnership will principally focus on making investments in securities which 
contain a ··survivor's option�· or similar feature. Survivor's option investments ( .. SO Investments'') contain 
special redemption rights, typically in the form of a par put. which allows the investment to be so]d back to 
the issuer at par prior to the maturity date in the event of the death of an owner. The Partnership will 
purchase the SO Investments in joint accounts with terminally ill individuals c·Participants"). 

2.1.2. The General Partner reserves the right to change or modify the Partnership's objective, 
as set forth above, upon notice to each Limited Partner; provided however, that prior to the effectiveness of 
such change in the principal Investment Objectives, each Limited Partner shall be given the right to 
withdraw from the Partnership. 

2.2. Partnership Powers. The Partnership's investment ohjectives under Paragraph 2.1, the General 
Partner and/or the Investment Manager, under the supervision of the General Partner. may enter into, make 
and perform all contracts and other unde11akings. and engage in all activities and transactions, as may be 
necessary or advisable to carry out the foregoing o�jectives and purposes, including without limitation: 

2.2.1. to engage in all forms of domestic and foreign securities transactions, including. but 
not limited to, purchasing, acquiring. holding, selling or otherwise disposing of, exchanging, writing, 
receiving, and generally investing in. trading in, and selling short, on margin or otherwise, and otherwise 
dealing in and with: (i) securities and other types of investments, whether or not publicly traded, including, 
without limitation. rights and options (including puts and calls or any combination thereof and over .. the­
counter options), stocks, bonds, notes, debentures (whether subordinated, convertible, or other), warrants., 
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trust receipts and other obligations, stock index futures and contracts involving financial instruments, 
purchase and repurchase agreements; (ii) securities arbitrage. risk arbitrage (in connection with mergers, 
consolidations, acquisitions, transfers of assets. tender offers. exchange offers, recapitalization, 
reorganizations or other transactions), hedge arbitrage, option arbitrage and international arbitrage; and (iii) 
investing in special situations, including among other things, companies involved in liquidation, 
bankruptcies or without an established record of performance or with assets or businesses believed to be 
undervalued; and to otherwise acquire and exercise all rights, powers, privileges and other incidents of 
ownership or possession with respect to foregoing;. 

2.2.2. to open, maintain and close bank and brokerage accounts, including accounts with 
provision for joint tenancy with rights of survivorship and draw checks or other orders for the payment of 
money; 

2.2.3. to maintain one or more offices within or outside the States of Delaware, New York or 
elsewhere and in connection therewith, to rent or acquire office space, engage personnel and do such other 
acts as may be advisable or necessary in connection with such offices and personnel; and 

2.2.4. to engage in any other activities deemed lawful or otherwise permitted under the Act. 

ARTICLE]. 

MANAGEMENT 

3.1. Authority of the General Partner. The management, operation and power to select and pursue the 
investment objectives of the Partnership shall be vested exclusively in the General Partner and/or the 
Investment Manager under the supervision of the General Partner, who shall have the power, in the name 
of the Partnership, to carry out any and all of the objectives and powers of the Partnership, including those 
set forth in Article 2, and to perform all acts and enter into and perform all contracts and other undertakings 
which the General Partner and/or the Investment Manager may deem necessary, advisable or incidental 
thereto. The Limited Partners shall take no part in the conduct or control of the Partnership's business and 
shall have no authority or power to act for or bind the Partnership. 

3.2. Activities of the General Partner/Investment Manager. 

3.2.1. Although nothing herein requires the General Partner, the Investment Manager and/or 
their respective Affiliate(s) to devote full time to the Partnership, the General Partner and the Investment 
Manager hereby agree to use best efforts in connection with the purposes and objectives of the Partnership 
and to devote such of its time and activity during normal business days and hours as each, in their sole 
discretion, deem necessary for the management of the affairs of the Pai1nership. Nothing contained in this 
Article precludes the General Partner, the Investment Manager and/or their respective Affiliate(s) from 
acting, consistent with the foregoing, as a consultant director, officer or employee of any corporation, a 
trustee of any trust, a partner of any partnership, or an administrative official of any business entity, and 
from receiving compensation for services with respect thereto, or participating in profits derived from the 
investments of any such corporation, trust, partnership or other business entity, or from investing in any 
investment medium for their own account, except as provided in Paragraph J.5. 

3.2.2. The General Partner, the Investment Manager and/or their respective Affiliate(s)may 
conduct business both related and unrelated to the business of the Partnership. Nothing contained in this 
Paragraph precludes the General Partner, the Investment Manager and/or their respective Affiliate(s) from 
commencing or continuing such activities or conducting any other business·. including any other business 
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with respect to securities, and neither the Partnership nor any other Limited Partner shall have any rights in 
or to such other business or the income or distributions there from. 

3.2.3. Without limiting the generality of the foregoing, the General Partner, the Investment 
Manager and/or their respective Affiliates (acting as a General Partner, Investment Manager, an investment 
adviser, manager, or otherwise) may: (i) act as an investment adviser or manager for others; (ii) manage 
funds or capital for others; (iii) have, make and maintain investments in its own name, or through other 
entities, including making and maintaining investments in the same securities held by the Partnership; and 
(iv) serve as consultant, partne·r or stockholder of one or more investment funds, partnerships, securities 
firms or advisory firms. 

3.2.4. The General Partner and/or its A fti liate(s). in acting for the Partnership, are not 
obligated to effect securities transactions at the lowest obtainable commission rate and have full discretion 
to effect such transactions through any intermediary or intermediaries, or any other affiliate of the General 
Partner, any Limited Pa11ner or any other client for whom the General Partner performs services (or any 
affiliate of the foregoing) or otherwise, as the General Partner shall select. 

3.3. Powers of the General Partner. 

3.3.1. In furtherance of Paragraph 3.1. the General Partner, the Investment Manager and/or 
their respective Affiliate(s) may engage and pay from funds of the Partnership such persons, firms or 
corporations as the· General Partner and/or the Investment Manager in their respective judgments deem 
advisable for the conduct and operation of the business of the Partnership. Such persons or firms may be: 
(i) Limited Partners affiliated with, controlled by, or under common control with the General Partner or any 
Limited Partner or their respective directors, officers or employees; or (ii) persons or firms which may 
perform services for the General Partner, the Investment Manager, a Limited Partner or other persons or 
firms affiliated with, controlled by, or under common control with the General Partner, the Investment 
Manager or any Limited Partner or their respective directors. officers or employees. 

3.3.2. The General Partner. the Investment Manager and/or their respective Affiliate(s), are 
also hereby authorized and empowered to take all actions necessary and proper in its discretion to carry out 
and implement any and all of the objectives and purposes or the Partnership, and may exercise all of the 
rights and powers of a General Partner and/or Investment Manager as provided in the Act, including but 
not limited to, the right to: 

3.3.2.1. act as or retain any person or entity, including the General Partner, the 
Investment Manager and/or any respective Affiliate of the General Partner or the Investment Manager to: 
(i) supervise the investment of assets of the Partnership, whether or not registered; (ii) become registered, 
in the case of the Investment Manager, with the SEC or any state securities regulatory authority as an 
investment adviser; and (iii) enter into an agreement with such adviser providing for the payment of such 
fees and the reimbursement of such expenses as the General Partner or the Investment Manager shall deem_ 
reasonable and appropriate; 

3.3.2.2. receive, buy, sell, sell short, exchange, trade and otherwise deal in and 
with securities and other property of the Partnership, including by utilizing leverage; 

3.3.2.3. open. conduct and close accounts. including joint tenancy accounts with 
rights of survivorship, and margin and discretionary accounts. with brokers and to pay the customary fees 
and charges applicable to transactions in all such accounts; 
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their 

3.3.2.4. engage and pay for re5earch consultants and research services provided to 
the Partnership in amounts that may be in excess of what another consultant or service would charge, if the 
General Partner or the Investment Manager determines in good faith that the cost is reasonable in relation 
to the value of the services or information provided to the Partnership; 

3.3.2.5. engage personnel and do such other acts and incur such other expenses on 
behalf of the Partnership, including, without limitation. telephone, travel and travel-related research 
expenses, as may be necessary or advisable in connection with the conduct of Partnership affairs; 

3.3.2.6. engage independent attorneys, accountants and such other persons as the 
General Partner may deem necessary or advisable and to commence or defend any litigation involving the 
Partnership, the General Partner, Investment Manager in their respective capacities as the General Paitner 
or the Investment Manager; 

3.3.2.7. open, maintain and close bank accounts and draw checks and other orders 
for the payment of money; 

3.3.2.8. pay a member of an exchange, broker, or dealer, including a broker-dealer 
affiliated with the General Partner, the Investment Manager and/or any of their respective Affiliates, an 
amount of commission for effecting a securities transaction equal to or in excess of the amount of 
commission another member of an exchange, broker. or dealer would have charged for effecting that 
transaction, which payment may be for products or services other than execution, including, without 
limitation, using ··soft .. or commission dollars to generally pay for expenses ofethe Partnership in accordance 
with the research-related safe harbor within Section 28(e) of the 1934 Act; 

3.3.2.9. pay a commission to a broker dealer. including a broker dealer affiliated 
with the General Partner, the Investment Manager and/or respective Affiliates, for referring 
prospective investors to the Partnership; 

3.3.2.10. enter into letter agreements or other similar agreements. including with 
ce11ain Limited Partners who are the employees, members. otlicers, or Affiliates of the General Partner 
and/or the Investment Manager, and their respective family members. and for certain large or strategic 
investors, which may provide for additional and/or different rights (including, without limitation, with 
respect to withdrawal rights, minimum investment amounts and/or the terms of the Performance 
Allocation and Management Fees) than the rights of otht!r Limited Partners ("'Side Letters"); 

3.3.2.11. borrow money and make. issue. accept. endorse and execute promissory 
notes, drafts. bills ofexchange and other instruments and evidences of indebtedness, all without limit as to 
amount, and secure the payment thereof by mortgage, pledge or assignment of or granting a security interest 
in all or any part of the securities and other property then owned or thereafter acquired by the Partnership 
and to prepay, refinance, increase, consolidate or extend any debt or obligation of the Partnership; 

3.3.2.12. enter into, make and perform such contracts, agreements and other 
undertakings, and do such other acts, as the General Partner and/or the Investment Manager deems 
necessary or advisable or as may be incidental to or necessary for the conduct of the business of the 
Partnership, including without limitation, contracts, agreements, unde11akings and transactions with any 
Limited Partner or with any other person. firm or corporation having any business, financial or other 
relationship with the General Partner, the Investment Manager or any other Limited Partner or Limited 
Partners; and 
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3.3.2.13. obtain and maintain such insurance in such amount or amounts as the 
General Partner deems necessary or appropriate in protecting the General Partner, the Investment Manager 
and/or their respective Affiliates against risks of personal liability to the General Partner, the Investment 
Manager, the Partnership or its Affiliates, the Limited Partners and the agents and employees of the 
Partnership and against any such other risk or risks as the General Partner or the Investment Manager may 
determine. 

3.4. Reliance by Third Parties. Third parties dealing with the Partnership are entitled to rely 
conclusively upon the power and authority of the General Partner and/or the Investment Manager as herein 
set forth. 

3.5. Partner's Transaction in Securities. Nothing in this Agreement is intended to prohibit the General 
Partner, the Investment Manager and/or their respective Aftiliate(s). or any Limited Partner, from: (i) in 
the case of a Limited Partner, buying or selling securities for its own account. including securities of the 
same issues as those held by the Partnership; (ii) in the case of the General Partner, the Investment Manager 
and/or their respective Affiliates. buying or selling securities to other house accounts, managed accounts or 
accounts or clients for whom the General Partner, the Investment Manager and/or their respective 
Affiliate(s) render advice; but (iii) neither the General Partner nor the Investment Manager shall either buy 
securities from, or sell securities to. the Partnership (excluding securities which the Partnership receives 
from the General Partner or any Limited Partner as any initial or subsequent Capital Contribution), without 
otherwise receiving the written consent of a Majority in Interest of the Limited Partners. 

3.6. Interested Limited Partner. The fact that the General Partner. the Investment Manager and/or their 
respective Affiliate(s), or one or more of the Limited Partners, is directly or indirectly interested in or 
connected with any company or persons with which or with whom the Partnership may have dealings 
including, but not limited to, the payment of brokerage commissions, research fees and other expenses, 
shall neither preclude such dealings nor make them void or avoidable. and neither the Pai1nership nor any 
of the Limited Partners have any rights in or to such dealings or any profits derived therefrom. 

3.7. Registration of Securities. Stocks. bonds, securities and other prope11y owned by the Partnership 
shall be registered in the Partnership name or in a .. street name:· Any corporation or transfer agent called 
upon to transfer any stocks, bonds or securities to or from the name of the Partnership is entitled to rely on 
instructions or assignments signed by the General Pai1ner or the Investment Manager without inquiry as to 
the authority of the person signing such instructions or assignments or as to the validity or any transfer, the 
corporation or transfer agent being entitled to assume that: (i) the Partnership is still in existence� and (ii) this 
Agreement is in full force and effect and has not been amemled unless the corporation or transfer agent has 
received written notice to the contrary. 

3.8. Determination by the General Pai1ner of the Investment Manager of Matters not Provided for in 
this Agreement. The General Partner or the Investment Manager, as the case may be, shall have the sole 
and absolute discretion to resolve any issues arising with respect to the Partnership or this Partnership 
Agreement that are not specifically and expressly provided for in this Partnership Agreement. 

ARTICLE 4. 

CAPITAL ACCOUNTS 

4.1. Contributions. 

4.1.1. Initial Capital Contributions. Each Limited Partner shall assign or convey by way of a 
contribution to the Pai1nership an initial capital contribution ("'Initial Capital Contribution"). which shall 

9 

http:3.3.2.13


4.4.3. 

not be less than Five Hundred Thousand Dollars ($500,000), subject to the General Partner's discretion to 
make exceptions. Subsequent Capital Contributions shall not be less than One Hundred Thousand Dollars 
($100,000), subject to the General Paitner' s discretion to make exceptions. The Initial ( or lesser initial) 
Capital Contribution, together with all subsequent Capital Contributions shall be referred to collectively as 
Capital Contributions. A capital account (""Capital Account''} shall be established for each Limited Partner 
upon receiving such Limited Partner's Initial Capital Contribution. All Capital Contributions shall be 
available to the General Partner and/or the Investment Manager to carry out the objectives and purposes of 
the Partnership. The General Partner- may, in its discretion, permit the Initial Capital Contribution to be 
made in securities. 

4.2. Opening Capital Accounts. An opening capital account (the ··Opening Capital Account") shall be 
established for each Partner (whether General or Limited) on the books of the Partnership, as of the first 
day of each Fiscal Period, and in accordance with the provisions or Treasury Regulations Section 1.704-
1(b )(2)(iv). 

4.2.1. For the Fiscal Period during which such Partner was admitted, its Opening Capital 
Account shall be the amount of its Initial (or lesser initial) Capital Contribution. 

4.2.2. For each subsequent Fiscal Period, the Opening Capital Account shall be the amount 
equal to the Closing Capital Account of such Partner for the immediately preceding Fiscal Period plus any 
additional Capital Contributions made by such Partner and accepted by the General Partner. 

4.3. Partnership Percentages. At the beginning of each Fiscal Period. the partnership percentage (the 
uPartnership Percentage") for each Partner (whether Limited or General) for such Fiscal Period shall be 
determined by dividing the amo1,111t of each Partner's Opening Capital Account by the sum of the Opening 
Capital Accounts for all Limited Partners. The sum of such Partnership Percentages shall equal one hundred 
percent ( 100% ). 

4.4. Closing Capital Account. The Closing Capital Account of each Partner shall be calculated as of 
the last day of each Fiscal Period or on an Interim Date: 

4.4.1. by crediting or debiting, as the case may be. to the Capital Account in accordance with 
the respective Partnership Percentages, the difference between: (i) the total capital of all the Partners in 
such accounts at the beginning of such Fiscal Period and (ii) the total capital of all the Partners in such 
accounts as of the last day of such Fiscal Period, then 

4.4.2. if applicable, making any Performance Allocation described in Paragraph 4.6; and 

deducting any withdrawals made by such Partner. 

4.5. Maximum Capital Account. 

4.5.1. The Partnership shall keep records establishing a maximum capital account (the 
''Maximum Capital Account"") for each Limited Partner. 

4.5.2. Such Maximum Capital Account shall initially be equal to the value of a Limited 
Pa11ner's original Opening Capital Account. 

4.5.3. Any adjustments to the Maximum Capital Account shall be made al the end of each 
Fiscal Period. upon a Limited -Partner's complete withdrawol or, in the General Partner's discretion, upon 
a partial withdrawal. In any such case. a comparison shall be made between: (a) the Maximum Capital 
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Account for each Limited Partner. which shall be the Opening Capital Account at the beginning of a fiscal 
quarter, or the date of the Initial Capital Contribution; (b) the sum of the Opening Capital Accounts, or the 
date of the initial Capital Contribution. if later; (c) adjusted for contributions. withdrawals and the sum of 
the allocations made pursuant to Paragraph 4.4. I (the ·"Adjusted Opening Capital AccounC). 

4.5.3.1. If the value of such Adjusted Opening Capital Account is less than the 
total Maximum Capital Account, there shall be no adjustment to the Maximum Capital Account. 

4.5.3.2. If the value of the Adjusted Opening Capital Account is greater than the 
total Maximum Capital Account, the Maximum Capital Account shall be increased by such difference. 

4.5.4. Notwithstanding anything to the contrary in this Agreement. the Maximum Capital 
Account of each Limited Partner shall always reflect adjustments for: (i) withdrawals; (ii) additional 
contributions by such Limited Partner; and (iii) the Performance Allocation. An additional adjustment will 
be made to a Limited Partner's Maximum Capital Account if, at the time of a partial withdrawal. the Limited 
Partne(s Maximum Capital Account is greater than the value of the Opening Capital Account, in order to 
effectuate a proportionate reduction in the benefit of any losses which occurred in any preceding year. 

4.6. General Partner's Performance Allocation. 

4.6.1. To the extent that: (i) at the end or a Calendar Quarter; (ii) upon a Limited Pat1ner's 
complete withdrawal; or (iii) in the General Partner"s discretion. upon a partial withdrawal, a Limited 
Partner·s Maximum Capital Account reflects increases due to the performance of the Partnership, as 
determined in accordance with Paragraph 4.4, a Performance Allocation will be allocated to the General 
Partner's Capital Account. The Performance Allocation will be an amount equal to twenty percent (20%) 
ofthe increase in a Limited Pa11ner's Maximum Capital Account. 

4.6.2. Pursuant to Sub-Clause 3.3.2.1 0.,the General Partner reserves the right, in its sole 
discretion. to set a different Performance Allocation than proscribed herein in connection with a Limited 
Partnership Interest acquired by the General Pai1ner, the Investment Manager. and their respective 
Affiliates, family members. and for ce11ain large or strategic investors, investors pursuant to a Side 
Letter. 

4.7. Interim Dates, Contributions and Admissions. The General Partner may, in its sole discretion, 
allow Limited Partners to make Capital Contributions and admit new Limited Partners to the Partnership 
on the first day of each calendar month or on such other dates as the General Partner may determine in its 
sole discretion (each an "Interim Date''). 

4.8. Valuation of Partnership Assets. The assets or the Partnership will be valued by the Investment 
Manager, under the supervision of the General Partner. in accordance with the following policies and 
principles: 

4.8.1. Securities listed on a national securities exchange or national market will be valued at 
their last sale price on its principal exchange or market on the date of determination, or if no sales occurred 
on such day. at the mean between the ··bid'' and ··asked'' prices on such day. 

4.8.2. Securities which are not listed or quoted on any securities exchange or national market 
but for which an active trading market exists, then the Investment Manager will assign a fair value to the 
security based upon (a) sales of the security which occurred within the previous 5 trading days as repo11ed 
through FINRA 's Trade Reporting and Compliance Engine (TRACE) or similar system; (b)� recent ·"bids·· 
and ··offers" for the security using market data sources deemed appropriate by the General Partner 
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including, but not limited to, quotes from dealers; ( c) the most recent official price quoted by a clearing 
house, financial institution or ECN; (d) reviewing recent sales, ··bids" and '"offers" of similar securities of 
the same issuer, including similar new issue securities, whether recently issued or pending issuance; (e) 
reviewing recent sales, bids and offers of similar securities of similar issuers, including similar new issue 
securities whether recently issued or pending issuance; and (f) such other factors as the Investment Manager 
may deem relevant and appropriate under the circumstances. For purposes of this Agreement, an --active 
trading market'' will he deemed to be one for which prices are available for that security or substantially 
similar securities of the same issuer on NASDAQ, a national securities exchange, TRACE or similar 
system, or if not available from any ofthe above. from one or more dealers or ECNs in the pink or yellow 
sheets or over the counter market on a reasonably consistent basis. 

4.8.3. Securities without an active trading market. will be assigned fair value by the General 
Partner based upon: (a) a comparison with market value for securities of the same or similar issuer using 
the methodology described in 4.8.2 above; (b) investment risk and/or potential; (c) opinions of qualified 
investment bankers; (d) marketability (if any)� and/or {e) such other factors as the Investment Manager, in 
consultation with the General Pa11ncr, deems appropriate. 

4.8.4. Notwithstanding the forgoing. any security which is held in a joint account with a 
Participant who is deceased and for which the Pa11nership expects to redeem the security with the issuer, 
shall be valued at the higher of its market value. as determined above, or the redemption price that is 
expected to be received, in good faith. upon exercise of the survivor's option feature. 

4.8.5. For securities whose settlement terms provide for the payment or receipt of accrued 
interest, the valuation as determined above will include accrued interest to the valuation date. 

4.8.6. The Investment Manage(s good faith determination. in consultation with the General 
Partner, made in accordance with the terms of this Agreement, at to the value of a security made in 
accordance with the terms of this Agreement. will be final and binding upon the Limited Partners and their 
representatives. 

4.8.7. The Net Asset Value shall be computed in accordance with GAAP. except with respect 
to organizational expenses. 

4.8.8. For financial statement purposes. the General Partner is permitted to make certain 
adjustments to the foregoing in order to comply with current or future provisions of GAAP. 

4.9. A I location for Tax and Related Purposes. 

4.9.1. Ordinary Deductions and Ordinary Income. For Federal income tax purposes, all items 
of deduction other than realized capital losses, and all items of income other than realized capital gains. 
shall be allocated, as nearly as is practicable. among the Limited Partners in such manner as to reflect 
equitably amounts debited or credited to each Limited Partner's Capital Account for the applicable Fiscal 
Year. 

4.9.2. Capital Gains and Losses. For Federal income tax purposes, each category of capital 
gains and losses realized by the Partnership shall be allocated, as nearly as is practicable, among the Limited 
Partners. in such manner as to reflect equitably amounts crl!dited or debited to each Limited Partner's 
Capital Account for the current and prior fiscal yeurs. 

· 4. 9.3. Allocation of O\pital Gain {Lo.s.s) to Withdrawing Limited Partners. Notwithstanding 
Sub-Paragraph 4.9.2. above. in the event a Limited Partner wi1hdraws all ofits Capital Account. the General 
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Partner may, in its sole discretion. make an allocation of the Partnership income, gain. loss or deduction for 
Federal income tax purposes to a withdrawing Limited Partner so as to cause the Limited Partner's Capital 
Account to equal as nearly as possible its adjusted tax basis in its Limited Partnership Interest in the 
Partnership. However, there can be no assurance that. if the General Par1ner makes such a special allocation, 
the Internal Revenue Service will accept such allocation. 

4.9.4. Compliance with Section 704. All allocations under this Paragraph shall be made 
pursuant to the principles of Section 704 of the Internal Revenue: Code of 1986. as amended {the ··code"). 
and in conformity with Regulations thereunder. including without limitation Treasury Regulations I .  704-
1 (b)(2)(iv)(t) and 1.704-1 (b){ 4)(i) promulgated thereunder. or the successor provisions to such Section and 
Regulations. 

4.9.5. Qualified Income Offset. Notwithstanding anything to the contrary in this Agreement, 
there shall be allocated to the Limited Partners such gains or income as necessary to satisfy the "qualified 
income offset" requirements of Treasury Regulations I. 704-1 (b )(2 )(ii)( d). 

4.9.6. Withholding Taxes. Any taxes. foes or other charges that the Partnership is required 
to withhold from any Limited Partner's Capital Account pursuant to any applicable law shall be so withheld 
and paid to the appropriate governmental authority. Any such amount shall be deducted from the Capital 
Account of the Limited Partner as of the last day of the Fiscal Period when such amount is required to be 
so withheld. 

4.9.7. Tax Matters Partner. The Managing Member of the General Partner shall be the Tax 
Matters Partner of the Partnership pursuant to the requirements of the Code. and may make such tax 
elections as the General Paitner determines, in its soll.! discretion. is in the best interest of the Partnership. 

4.10. New Issues Account. In the event the Partnership invests in New Issues. as defined below, and 
there are General or Limited Pm1ners (both referred to herein as ··Partners'· for purposes of this Paragraph 
4.10) who are not permitted to paiiicipate in such New Issues. the following provisions shall apply: 

4.10.1. The new issues account c·New Issues Account") shall apply to any Pat1nership 
investment in New Issues. 

4.10.2. Any such investment made in a particular Fiscal Period shall be made in the New Issues 
Account. 

4.10.3. Only those Partners who do not fall within the proscription of the aforementioned 
Conduct Rules (the "'Unrestricted Partners'') shall have any beneficial interest in the New Issues Account. 
However, if the beneficial interests of those Partners defined under the Rule as restricted (for purposes 
herein defined as 4'Restricted-Pm1ners'") do not exceed ten percent ( 10%) of the Partnership capital in the 
Fiscal Period in which the New Issues income arises. the Restricted Partners may also share in the New 
Issues allocation, in proportion to all respective Capital Accounts. Additionally. if the Restricted Partners 
own in excess of ten percent ( I 0%) or the benelicial inten.:sts during that Fiscal Period. then the Restricted 
Partners will be allocated ten percent ( I 0%) of the beneficial interest in the New Issues Account and the 
Unrestricted Partners shall be allocated ninety percent (90%) of the beneficial interest in the New Issues 
Account (the .. Unrestricted Partners" together with th!.! --Restricted Partners·· that are allocated ten percent 
(10%) ofthe beneficial interest in the New Issues Account. shall collectively be referred to as .. Participating 
Pa11ners "). 

4.10.4. The funds required to make a particular New lsst1es investment shall be transferred to 
the New Issues Account fr�m the capital accou_nt of the Partnership. then: (i) the New Issues shall be 

13 



purchased and held in the New Issues Account; (ii) if such scwritics are sold from the New Issues Account, 
the proceeds of the sale shall be tra.nsforrecl from the New Issues Account to the capital of the Partnership; 
and (iii) at any time, in the General Partner's discn:tion. the New Issues may be transferred from the New 
Issues Account to any other Partnership account at the fair market value at the time of the transfer. The 
difference between the original purchase price and the value at the time of the transfer shall be allocated to 
Participating Partners in accordance with Paragraph 4.10.3 above. 

As of the last day of each Fiscal Period in which a particular investment or investments are held in the New 
Issues Account: (i) interest may be debited from the Capital Accounts of the Participating Partners in 
accordance with their beneficial interest in the New Issues Account at the then applicable broker's call rate, 
payable to the Partnership's principal broker on funds from the regular account that have been held in or 
made available to the New Issues Account; and such interest may be credited to the Capital Accounts of all 
the Partners in the proportions that each Partner·s Capital Account as of the·beginning of such Fiscal Period 
bore to the sum of the Capital Accounts of all Partners as of the beginning of such Fiscal Period; and any 
increases or decreases during such Fiscal Period with respect to the New Issues Account may be allocated 
to the Capital Accounts of the Participating Partners in accordance with their beneficial interests in the New 
Issues Account during such Fiscal Period. 

4.11. New Issues Account: Investment Bankin1!. Services. In the event that the Partnership investment 
in New Issues and there arc General or Limited Partners who arc .. Restri<.:kd Executives·· (defined below).r
FINRA Rule 5131 specifically prohibits the allocc1tion of New Issues to any New Issues Account in which 
an executive officer or director of a public company or a non-public company that satisfies certain income 
and equity thresholds (a ··covered non-public company'') and together with public companies, a 
"Company"), or a person materially supported by such executive officer or director (each such executive 
officer, director or person, a ··Restricted Executive"). has a bendicial intcrest.,as follows: 

4.11.1. If the Company is currently an investment banking services client of such FINRA 
member or if such FIN RA member has received compensation frmn the Company for investment banking 
services in the last twelve ( 12) months; 

4.11.2. If the person responsible for making the allocation knows, or has reason to know, that 
such FINRA member intends to provider, or expects to be retained to by the Company for, investment 
banking services within the next three (3) months; or 

4.11.3. On the express or implied condition that a Restricted Executive, on behalf of the 
Company, will retain such FINRA member for the performance of ruturc investment banking services. 

4.11.4. Excluded from the scope of this prohibition shall be allocations of New Issues to a New 
Issues Account in which the collective beneficial interests of Restrictive Executives of a particular 
Company does not exceed twenty-five percent (25%). 

4.11.5 - For purposes of this Paragraph, the following definitions shall apply: 

4.11.5. I. ··Investment hanking services" include. without limitation: acting as an 
underwriter, participating in a selling group in an offering for an issuer or otherwise acting in furtherance 
of a public offering of the issuer; acting as a financial adviser in a merger, acquisition or other corporate 
reorganization; providing venture capital, equity lines of credit, private investment, public equity 
transactions (PIPEs) or similar investments or otherwise acting in furtherance of a private offering of the 
issuer; or serving as placement agent for the issuer. 
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4.11.5.2. "Covered non - public company" shall mean a company which has (i) income of 
at least $1 million in the last Fiscal Year or in two of the last three Fiscal Years and shareholders equity of 
at least $15 million; (ii) shareholders equity of at least $30 mill ion and a two-year operating history; or (iii) 
total assets and total revenue of at least $75 million in the latest Fiscal Year or in two of the last three Fiscal 
Years. 

4.11.5.3. "Materially supported by such executive officer or director" shall mean directly or 
indirectly receiving more than twenty - five percent (2511/0) of a person's income in the prior calendar year 
from such executive officer or director. Persons living in the !-iamc household are deemed to be materially 
supporting each other. 

4.12. Allocation of Prior Fiscal Year or Fiscal Period Items. Anything herein to the contrary 
notwithstanding, any items of income. gain. loss or deduction for a current Fiscal Year, or fiscal period 
therein, attributable lo any Partnership matter or transaction incurred during a prior Fiscal Year, or fiscal 
period therein, that exceeds lhe greater or: (i) two hundr�d thousand dollars ($200.000); or (ii) two percent 
(2%) of the Capital Accounts of all Limited Partners as or the beginning or the current Fiscal Year, or fiscal 
period therein, shall be allocated among the Limited Partners (including all persons who have ceased to be 
Limited Partners) in proportion to their Capital Accounts. as of the beginning of such prior Fiscal Year, or 
fiscal period therein. 

ARTICLE 5. 

TRANSFER OF PARTNERSHIP INTERESTS 

5.1. 
that it: 

Assignment oflnterest bv Limited Partner. Each Limited Partner and any assignee expressly agree 

5.1.1. is purchasing a Limited Partnership Interest in the Partnership for investment and not 
with a view to the assignment. transfer or disposition of such Limited Partnership Interest� and 

5.1.2. will not assign. transfer or oth\.!rwisc dispose ot: by gift or otherwise, any of such 
Limited Partnership Interest or any part or all of its right. title and interest in the capital or assets of the 
Partnership without giving prior written notice to the General Partner that the proposed assignment, transfer 
or disposition is exempt from registration under the 1933 Act. and such notice shall be subject to approval 
of counsel to the Partnership and require the prior written consent of the General Partner. 

5.1.2.1. If an assignment. transfer or disposition occurs by reason of the death of a 
Limited Partner or assignee. or by operation oflaw. such written notice may be given by the duly authorized 
representative of the Limited Partne,� or assignee and shall be supported by such proof of legal authority 
and valid assignment as may reasonably be requested by the General Partner. 

5.1.2.2. No consent of the General Partner is required in the case of assignments, 
transfers or dispositions resulting from death or by operation of law. Any substituted Limited Partner, 
however. whether or not consent shall be required� shall agree in writing to be bound by the terms and 
conditions of this Agreement. 

5.1.3. The written notice required by 1his Paragraph shall: (i) specify the name and address 
of the assignee ai)d the proposed date or assig�1ment; (ii) include a statcme1�t by the assignee that it agre�s 
to give the aforementioned written notice to tile General Partner upon any subsequent assignment; 
(iii)icontain an agreement to make no such assignment without the consent of the General Partner and toi
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become a substitute Limited Partner upon such consent by the General Partner; (iv) include such other 
information and be accompanied by such additional documentation as the General Partner may reasonably 
request; (v) be signed by the assignor and the assignee: and (vi) shall not contain any terms inconsistent 
with this Agreement. The General Partner may. in its sole discretion. waive receipt of the aforementioned 
written notice or waive any defect therein. 

5.1.4. No assignee, cxccpl with the consent or the General Partner (which consent may be 
withheld in its sole and absolute discretion). may acquire any rights against the Partnership. A substitute 
Limited Partner shall have all rights and powers and shall be su�ject to all the restrictions and liabilities of 
its predecessor. Each Limited Partner agrees that, with the consent of the General Partner, any assignee 
may become a substitute Limited Partner without the fu11her act or consent of any Limited Partner. 
Furthermore, the General Partner may at any time compel any or all assignees to become substitute Limited 
Partners. 

ARTICLE 6. 

WITHDRAWAL OF PARTNERS 

6.1. Withdrawal in General Including Withdrawal of Capital. 

6.1.1. Withdrawal of a Limited Partner includes cessation of status as a Limited Partner as a 
result of: (i) death; (ii) voluntary withdrawal or a Limited Partner's entire Capital Account; (iii) required 
withdrawal; (iv) bankruptcy; (v) insolvency; (vi) dissolution; (vii) adjudication of incompetency; or 
(viii)nany other reason except termination of the Partnership.n

6.1.2. The right to withdraw capital is contingent upon. and subject to: (i) the Partnership 
having assets sufficient to discharge its liabilities on the designated withdrawal date; (ii) the timely receipt 
by the General Partner of a request fi.>r withdrawal of capital; (iii) the creation of reasonable reserves in 
order to fund any future management fees; and the General Partner having established reasonable reserves 
for estimated expenses and other contingencies. establishment of which shall be in its sole discretion; and 
(iv)nsuch other restrictions as are set forth in the Limited Partnership Agreement.n

6.2. Withdrawal of a General Partner/Investment Manager. 

6.2.1. General Partner/Investment Manager. The General Partner or the Investment Manager 
shall have the right, by written notice to the Limited Partners but without any action by the Limited Partners, 
to substitute for itself a new general partner or investment manager if such new general partner or 
investment manager is affiliated with. controls. is controlled by or is under common control with the 
General Partner or the Investment Manager. Also. in the case of the Investment Manager, it may be 
necessary for substituted investment manager. if any. lo be registered with the SEC or a state regulatory 
body as an investment adviser. OthL'nvisc. i r 1u> suhsti iution is to occur. the Cicncral Partner or the 
Investment Manager will: 

6.2.1.1. deliver written notice to the Limited Partners setting forth the intention of 
the General Partner or the Investment Manager to withdraw at least sixty (60) day� prior to thP. clM� nf 
withdrawal ("·Effective Withdrawal Date'·): 

6.2.1.2. pay any extraordinary legal or accounting expenses incurred by the 
Partnership as a result of said withdrmval: 
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6.2.1.3. accept the distribution of' ninety-live percent (95%) of its allocable share 
of monies available �vi thin ten ( I 0) business days thercalh:r and the balance within ten ( I 0) business days 
of receipt by the Partnership of its annual audited statements: and 

6.2.1.4. accept distributions in cash. in securities, in cash or partly in securities and 
partly in cash, in the sole determination of either the General Partner or the Investment Manager, as 
appropriate. 

6.2.2. Election of Successor General Partner/Investment Manager. Upon receipt of notice in 
accordance with Clause 6.2.1.1, the Limited Partners shall have the right to elect a successor General Partner 
or Investment Manager (subject in the case of the Investment Manager to any registration referred to in 
Paragraph 6.2.1 above) and to continue the business of the Partnership in such reconstituted form as is 
necessary. Each Limited Partner and the successor General Partner and Investment Manager hereby agree 
to such continuation and reconstitution. 

6.2.2.1. The Limited Partners' rig.ht of election pursuant to this Sub-Paragraph 
6.2.2 shall, unless extended by a Majority in Interest of Limit<:d Partnership Interests. be exercised by 
service of a notice in writing of such election to the withdrawing General Partner or the Investment Manager 
at the office of the Partnership within sixty ( 60) days or its receipt of the either the General Partner"s or the 
Investment Manager"s noticl.! of inknti\m to withdraw. 

6.2.2.2. Such election shall be etlcctivc on the date thirty (30) days following the 
service of notice of election. and a successor General Partner and/or Investment Manager must be elected 
by a Majority in Interests in the Opening Capital Accounts of all Limited Partners in the Fiscal Period in 
which the election is held. 

6.2.2.3. Immediately upon the election of a successor General Pai1ner and/or 
Investment Manager, the successor(s) shall prepare, execute, and tile for recording a new Certificate of 
Limited Partnership that designates a new name for the Partnership and shall take or cause to be taken all 
steps required by the Act and otherwise in accordanct! with all applicable laws. The withdrawal of the 
General Partner and/or the Investment Manager shall not be effective until the successor General Pa11ner 
takes all steps necessary to be substituted as a general partner under the Act. In the case of the Investment 
Manager, if it is contemplated that a registration is secured as an investment adviser with the SEC or a state 
regulatory body, which in all events shall have bl;!cll done by the ""Effective Withdrawal Date'· set forth in 
Clause 6.2.1.1. Howcwr. in the cas� of the lnvi.:stmcnt Manager, the ··Effoctive Withdrawal Date·· may 
depend upon whether nn investment adviser registration has been applied for. and received the appropriate 
regulatory organization. 

6.2.2.4. If the Limited Partners exercise the right of election pursuant to this Sub-
Paragraph 6.2.2, the business of the Partnership ,viii continue. subject to and upon the same terms and 
conditions as are set forth in this Agreement. in a reconstituted form as a successor limited partnership and 
shall be assigned to and assumed by the successor limited partnership. The parties agree that the name 
"EDEN ARC CAPITAL PARTNERS. LP'" is proprietary to the General Partner and that. upon the 
withdrawal of the General Partner. any successor limited partnership shall not use ·�EDEN ARC'" or 
derivative thereof as the name of any entity. including the successor limited partnership. which name shall, 
for consideration of ont! dollar($ l ). be assigned and transferred to the General Partner and/or its Affiliate(s). 

6.2.3. Designated Liquidator. 

6.2:3.1. If the Limited Partm:rs do not exercise the right of election pursuant to 
Sub-Paragraph 6.2.2, then one or nHm: persons ("Desi�natl·d Liquidator(s) .. ) designated in writing by the 
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General Parlner (which designalion may indrnfo sm.:ct=ssur t.lt=:sigm1tions and provide the manner and the 
matters with respect to which such Designated Liquidator(s) shall act) from time to time shall act on behalf 
of the Partnership, to terminate the Partnership and liquidate its assets. If the last remaining member of the 
General Partner or the Investment Manager becomes ··Disabled." for more than forty-five (45) consecutive 
days, the Designated Liquidator(s) may thereafter act on behalf of the Partnership to perform the functions 
of the General Partner during the period of disability. However. if the disability continues for one hundred 
eighty (180) consecutive days. the Designated Liquidator(s) shall terminate the Partnership and liquidate 
its assets unless, prior to the expiration of such one hundred eighty ( 180) day period, a Majority in Interest 
of the Limited Partners have selected and approved in writing a General Partner who agrees to continue the 
Partnership. Notice of the selection of (and each change in) the Designated Liquidator(s) shall be delivered 
promptly to the Limited Partners. In the event of the failure of the General Partner to select one or more 
Designated Liquidator(s), or if the sole (or sole remaining) Designated Liquidator should become Disabled, 
die, or be declared bankrupt or give notice to the Partnership of its unwillingness to act as provided herein, 
then (unless a successor Designated Liquidator has been designated), the Limited Partners may, by vote of 
a Majority in Interest of the Limited Partners. select one or more persons to perform the functions of the 
General Partner for the purpose of terminating the Partnership. Each Designated Liquidator, and each 
person selected by the Limited Partners pursuant to the preceding sentence, shall be excluded from liability 
and indemnified by the Partnership in accordance with Paragraph 12.2 hereof to the same extent as, and as 
if it were, the General Pai1ner of the Partnership. 

6.2.3.2. For purposes of this Sub-Paragraph 6.2.3, the last remaining member of 
the General Partner or the Investment Manager is ··Disabled"' if. because of physical or mental disease, 
illness, injury or otherwise. such member is rendered unable to perform its duties as. or on behalf of, the 
General Partner or the Investment Manager. under this Agreement. 

6.2.4. Liability of Withdrawinu General Partner or Investment Manager. Notwithstanding 
the withdrawal of a General Partner or the Investment Manager. and in addition to any other obligation 
contained herein, such General Partner or Investment Manager remains liable for payment of all debts, 
obligations, liabilities and commitments of the Partnership incurred while it was the General Partner or the 
Investment Manager to the extent the Partnership docs not have funds available for such payment and to 
the extent the General Partner or the Investment Manager would otherwise have been liable. 

6.2.5. Withdrawal of the General Partner. If the General Partner and the Investment Manager 
withdraw and the Limited Pat1ners do not elect a successor General Partner to continue in business, a 
Majority in Interest of the Limited Partners shall elect one or more persons to wind up the affairs of the 
Partnership and discharge the functions of the General Partner and the Investment Manager under Paragraph 
7.2. 

6.2.6. Interim Capital Withdrawal bv a General Partner or Investment Manager. On an 
Interim Date, or at such other dates as the General Partner may determine, the General Pmtner, the 
Investment Manager and/or thcir respective /\fliliate(s) arc entitled to partially withdraw their Capital 
Account. Notwithstanding the foregoing: 

6.2.6.1. Distribution of aet least ninety-live percent (95%) of the amount withdrawn 
will be made on, or within ten ( I 0) business days ot: such Interim Date or such other dates as the General 
Partner may determine. and the balance within ten ( I 0) business days of receipt by the Partnership of its 
annual audited statements. However. if the amount withdrawn is less than ninety five percent (95%) of the 
General Partner or the Investment Manager's Capital Account. the requested amount may be distributed in 
its entirety within ten ( I 0) _business days of the applicab_le withdrawal date. 

18 



� .  

6.2.6.2. The General Partner and the Investment Manager may, in their sole 
respective determinations. receive distributions in securities, in cash or partly in securities and partly in 
cash. 

6.3. Redemption by a Limited Partner. After the Initial Capital Contributi·on and with respect to any 
subsequent Capital Contributions. Limited Partners shall be subject to a twelve ( 12) month lock-up period 
(the "Lock-Up Period.'). A Limited Partner may elect to redeem its Capital Account or any portion thereofe
by providing written notice at the end of a Calendar Quarter (""Redemption Request'). During the Lock­
Up Period, such Redemption Request shall be su�ject to the following fee (''Redemption Fee") as a 
percentage of the withdrawn amount: (i) a Redemption Fee equal to five (5%) of the amount withdrawn if 
the Redemption Request is provided in the first three (3) months following the Capital Contribution, ; (ii) 
a Redemption Fee equal to four percent ( 4%) of the amount withdrawn if the Redemption Request is 
provided more than three (3) months but less than six (6) months following the Capital Contribution; (iii) 
a Redemption Fee equal to three percent (3%) of the amount withdrawn if the Redemption Request is 
provided more than six (6) months hut less than nine (9) months following the Capital Contribution; and 
iv)ea Redemption Fee equal tn two percent (2%1) of the amount withdrawn if the Redemption Request ise
provided more than nine (9) months but less than one (I) year following the Capital Contribution.e
Redemption Requests made on or after the Lock-Up Period shall not incur any Redemption Fee.e

All Redemption Fees set forth above shall be paid to the Partnership. For the avoidance of doubt, The Lock­
up and above Redemption Fee payments shall apply lo both the Initial Capital Contribution and any 
subsequent Capital Contribution. 

6.3.1. Redemption requests must be made in minimum amounts of fitly thousand dollars 
($50,000) and in multiples of ten thousand dollars ($10.000). 

6.3.2. Upon a Redemption Request from a Limited Partner, The General Partner will 
distribute ninety-five percent (95%) of the amount redeemed pursuant to Paragraph 6.3, no later than ten 
business days after the end of the first calendar quarter following the Redemption Request date (the month 
end preceding such distribution being the ··Redemption Valuation Date'") and the balance within thirty (30) 
business days of receipt by the Partnership of its next succeeding annual audited statements for that Fiscal 
Year. Anything to the contrary notwithstanding. the General Partner shall have the discretion to finally 
determine the timing of the distribution and the Redemption Valuation Date. 

6.3.3. The Gen�ral Panncr may, in its sole determination, pay redemptions under this 
Paragraph 6.3 in securities. in cash or partly in securities and partly in cash. 

6.3.4. Any legal. accounting or administrati�e expenses incurred by the Partnership as a result 
of a withdrawal may. in the Gcnernl Partner's sole discretion. be charged to the Capital Account of such 
withdrawing Limited Partner. 

6.3.5. Gating Provision. The General Pa1111er may in its sole discretion elect to limit the 
amount redeemed by a Limited Partner with respect to any Quarter End (the "Gating Provision") to an 
amount equal to twenty-five percent (25%) of that Limited Partner's Capital Account balance (such balance 
being the "Starting Balance"). So long as the Gating Provision remains in effect, additional redemptions 
by the redeeming Limited Partner may be limited to twenty five percent of the Staiting Balance per calendar 
quarter until the Redemption Request has been satisfied in full.. Once the General Partner invokes the 
Gating Provision, it shall remain in effect for all subsequent Redemption Requests from any Limited 
Partners until such time as all outstanding Rcd1::mption Requests have been satisfied in full. 

• • #• 
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6.3.6. Pursuant to Sub-Clause 3.3.2.10, the General Partner reserves the right, in its sole 
discretion to make ce11ain differing redemption arrangements pursuant to a Side Letter. 

6.4. Required Withdrawal of a Limit�d Partner. 

6.4.1. The General Partner may. at any time and in its sole discretion. deliver five (5) days 
prior notice to a Limited Partner requiring that such Limited Partner withdraw from the Partnership as of 
the end of such Calendar (Juurtcr or end or the Fiscal Year. 11: however. the General Partner, in its sole 
discretion, believes that till' cominued p�1rticipation of any Limited Partner might cause the Partnership to 
violate any law, such Limited Partner may be required to withdraw immediately. Upon the date in said 
notice, the Limited Partner shall be deemed to have resigned from the Partnership without any further action 
on the part of said Limited Partner. and the provisions of Paragraphs 4.4 through 4.6 shall apply. Such 
withdrawal shall not be cause for dissolution of the Partnership. 

6.4.2. The General Partner will distribute ninety-five percent (95%) of the amount withdrawn 
under Sub-Paragraph 6.4.1 within ten business days of the end of the first calendar quarter following the 
Redemption Request date and the balance within thirty (30) business days of receipt by the Partnership of 
its annual audited statements for that Fiscal Year. 

6.4.3. In the event or a Limited Partner receiving such a withdrawal notice, the interest of 
such Limited Partner shall continue to he at the risk of the Partnership's business until the withdrawal date 
in such notice, but shall not be included in calculating the interest of the Limited Partners required taking 
any action under any provision of this Agreement. 

6.4.4. There shall be no withdrawal ch.arge and any additional legal, accounting or 
administrative expenses incurred by the Partnership as a result of such required withdrawal shall be borne 
by the General Partner. 

ARTICLE 7. 

TERM AND OISSOLUTION OF THE PARTNERSHIP 

7.1. Term. The Term of the Partnership shall commence on the day on which the Certificate of Limited 
Part�ership is filed in the office of the Secretary of State of the State of Delaware and shall end upon the 
first to occur of the following: 

7.1.1. January 2060� 

7.1.2. Insolvency. bankruptcy. or dissolution of the General Partner; 

7.1.3. Dcath(s) or disahi lity or all or the principal(s) of the General Partner; 

7.1.4. Upon the withdrawal or tht.: General Partner. if the Limited Partners do not exercise 
their right to elect a successor ( ie11eral Partner under Sub-Paragraph 6.2.2� 

7.1.5. A detl·nninatiun by the Uencral Partner that the Partnership should dissolve; or 

7.1.6. Subject to the terms or this Agreement. any other event causing the dissolution of the 
Partnership under the laws of the State of Delaware. Upon the dissolution of the Partnership, no further 
business shall be done in the Partnership's mime except the completion of any transactions and the taking 
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of such action as shall be necessary for 1he winding up of the affairs of the Partnership and the distribution 
of its assets. 

7.2. Dissolution. 

7.2.1. Upon termination or the Partnership, dissolution, payment of creditors and distribution 
of the Partnership's assets shall be effected in accordance with the Act. The General Partner and each 
Limited Partner (and any assignee to which the General Partner has consented) shall share in the remaining 
assets of the Partnership pro rata in accordance with the positive Capital Account balances of each Limited 
Partner (whether Limited or General) to the total of all Partners' Capital Accounts. 

7.2.2. For this purpose. any Performance Allocation in accordance with Paragraph 4.6 shall 
be made to the Capital Account of the General Partner. All Limited Pa11ners may participate, on dissolution, 
in the Partnership assets that they were entitled to participate in during the operation of the Partnership. 

7.2.3. Any distribution under this Paragraph 7.2 shall be preceded by an audited report as of 
the date of dissolution, comparable tl) the Annual Report required by Paragraph 8.2. 

7.2.4. Notwithstanding a11y:hing to the contrary in this Agreement, if upon .. liquidation of 
the General Partner's inll'resl in till· l'an1wrship:· as dclined in Clause 7.2.4.1 herein, the General Pai1ner 
has a deficit in its Capital /\ccoun1. then prior to the lermination of the Partnership but not later than the 
date described in Treasury Regulation Section I. 704-1 (b)(2)(ii)(b)(2), the General Partner (but not the 
Limited Partners) shall be required to contribute to the Partnership an amount equal to the deficit balance, 
if any, of its Capital Account. 

7.2.4.1. For purposes of Sub-Paragraph 7.2.4, a .. Liquidation of the General 
Partner's interest in the Partnership" occurs upon the earlier of: (i) the date the Partnership dissolves; or 
(ii) the date the General Partncr·s entire interest in the Pm1nership terminates, by means of a distribution,r
or series of distributions. lo the General Partner by the Partnership.r

7.2.5. Tt:rmination of the Partnership shall be deemed the end of a Fiscal Period for purposes 
of calculating Closing Capital Accounts under Paragraph 4.4. 

ARTICLE 8. 

RLPOlffS TO LIMITED PARTNERS 

8.1. Books of Account. !'roper :)d�1k:.; or account of the Partnership shall be kept in accordance with 
GAAP. by or under the sup�rvi:,;;011 oi' thi: General Partner at the principal place of business of the 
Partnership or such other pla<.:c as the General Partner may designate, and shall be open to inspection, no 
more frequently than once per year. by any Limited Partner or its representative at any reasonable time 
during regular business hours upon no less than sixty (60) days prior written notice. Such inspection, 
however. shall be limikd 10 information reasonably related to such Limited Partner's interest in the 
Partnership. The accounts of the Partnership shall be audited by the Pa11nership's accountant in accordance 
with Paragraph 8.2. 

8.2. Annual Reports. 

8.2.1. The General Parlncr shall, within one hundred and twenty ( 120) days of the expiration 
of each Fiscal Year, have prcpar�d and mailed to each Limited Partner, financial statements audited by the 
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Accountant and prepared in accordance with GAAP and any other information necessary to enable a 
Limited Partner to prepare its individual income tax returns. 

8.3. Interim Reports. The General Partner shall use its best efforts to also prepare and deliver to each 
Limited Partner, a quarterly unaudited r�port on each Limited Partner's Capital Account and on the overall 
performance of the Partnership. together with any other information the General Partner deems pertin_ent. 

ARTICLE 9. 

ORGANIZATIONAL /\ND PARTNERSHIP EXPENSES AND MANAGEMENT FEE 

9.1. Organization EXP'-2.!l��>· Th�· Par111�rship will pay directly, or reimburse the General Pa11ner or its 
designee for advancing. the lcg::I. ,1r,:u1111ti11g a11d other expenses of the organization or the Partnership. 

9.1.1. The Pa11nership has reimtiurs�d the General Partner (or its designee) for advancing the legal, 
accounting and other expenses or tlh: organization or the Partnership. Such advance is being treated as a 
contribution to the Partnership by the General Pm1ner and is concomitantly credited to the General Partner's 
Capital Account. Over a sixty (60) month period [unless otherwise accelerated by the General Partner], the 
General Partner shall cause the Limited Partners to make. on a pro rata basis based on the relative values of 
the Limited Partners' respective Capital Accounts. a special allocation of income, which allocation shall be 
prior to any other allocations or income. to the General Partner. On a monthly basis, this special allocation 
shall be one-sixth ( 1 /60th) of t hi! ammint of the organization expenses. Such treatment may result in a 
qualification to the independent auditllr's report relating to the Partnership·s audited financials. 

9.2. Management Fees and Parln�rship Expenses. The General Partner or its designee will provide, or 
incur on behalf of the Partnership. olfo:c space. utilities and general otlice expenses. 

9.2.1. Each Limitl'd l':1r111er shall pay a fee to the Investment Manager on the first day of each 
Calendar Quarter, in u<.!v:1nrL' ( thl' ·rvtu1ag.cmcnl Fee'"). to he debited from the Capital Account of such 
Limited Partner. in an ,!!: !•.,unt \.:q u,d tu o.so<!fo per Calendar Quarter. or 2% on an annualized basis, of the 
Capital Account of each l. imitl' ... l P::n 111..:r as of" such date. 

9.2. 1.1. Th� Capital Account of a Limited Partner who makes a Capital 
Contribution or a withdrawal from 1heir Capital Account on a date other than the first day of each Calendar 
Quarter will be charged a prorated rvlanagcment Fe<: as of the date of such contribution. 

9.2.1.2. Pursuant lo Sub-Clause 3.3.2.10 .. the General Partner reserves the right, 
in its sole discretion, to set a <li l'IL·rL·nt Management Fee then proscribed herein in connection with a Limited 
Partnership Interest acquired by certain Limited Partners who are the employees. members. officers, or 
Affiliates of the General Partrn:r a1H.iior th\.! Investment Manager. and their respective family members, 
and for certain large or strategic investors. 

9.2.2. The Partner.ship \\'ill pay. in addition to the Management Fee. all expenses associated 
with the Pattnership's opl:rntions ("'Reimbursable Expenses"), including, without limitation: (i) expenses 
related to the evaluation. acquisititlll or disposition of investments: (ii) Pmtnership expenses such as 
brokerage commission:--. custody drnrges. trustee fees. linancing costs and payments to Participants; (iii) 
research and investment nw11ag1.·111t·n1 1\.·lnll:d services and equipment (including. without limitation, third 
party research services. kkpl·"11i�- !i11L':-.. tdephone equipment. telephone service. news and quotation 
equipment, computer l':1i:t1i1ii:� .. 1�·u111;1t1ier S\)lhvare and terminals, professional fees including on - going 
accounting and legal foes :md l'.'\p�11.--es. ,lverhcad and publications); (iv) interest and commitment fees on 
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loans and debit balances: withholding and transfer taxes; governmental tees; marketing expenses, including 
travel and fees associall'd with resc.1rch and professional conferences; and (v) such other necessary and 
appropriate costs and c:'\1w1ises 1;..:i.:\..·:,:·,:i:·y for the operation or the Partnership. 

9.2.3. The Ci1.:11er;1I J >ari11�r 111:1y use ··;.;oft" or commission dollars to pay for expenses of the 
Partnership generally in acrnrc.l�1nc:: with 1hc rt'search-related safe harbor within Section 28(e) of the 1934 
Act. 

ARTICLE 10. 

SPECIAL POWER OF ATTORNEY 

10.1. Power of Attorney. Each Limited Partner. by its execution of this Agreement, does hereby 
irrevocably constitute and appoint the (icncral Partner, with full power of substitution, as its true and lawful 
attorney-in-fact, in its name. place and stead. to execute, acknowledge, swear to (and deliver, as appropriate) 
on its behalf, and file and record in the appropriate public offices, and publish (as may in the reasonable 
judgment of the General Parlncr lx: n:quircd by law): 

10.1.1. This /\grci:mcnt. i11�luding any amendments thereto duly adopted as provided herein; 

10.1.2. Certi!;..:�aL::, o:- l::1;:ll.!d pannership in various jurisdictions. and amendments thereto, 
concerning the Partnershio1 �: 

I 0.1.3. All co:1vey;in�1.·:-- and t>ther instruments that: (i) the Gem!ral Partner deems appropriate 
to qualify or continue tilt: l>arrnersllip in the State or Delaware and those jurisdictions in which the 
Partnership may conduct business: (ii) may be required to be filed by the Partnership or the Limited Partners 
under the Jaws ofany jurisdic1io11: ( iii) reflect the dissolution or termination of the Partnership; or (iv) may 
be required to reorganize or rt-file the Partnership in a different jurisdiction, provided that such 
reorganization or re-tiling docs not n:sult in a material change in the rights of the Limited Partners; 

I 0.1.4. Filing. of anH.:ndcd certificates or agreements of limited partnership or other 
instruments to reflect changes to such certificates, agreements and instruments; 

10.1.5. Filing. prosecuting. ddending. settling or compromising litigation, claims or 
arbitrations on behalf or the Partnt:rsllip: and 

10.1.6. Any ch:1..:lion IK·rn1itred to be made by the Partnership under any provision of the Code 
that the General Partner dl'\.!llls advi:--,tl1k. including. without limitation, an election (or. with the consent of 
the Commissioner or li-i!·.:, :ul :Z-.·, _· .. t:-�·. tt1 fl'\'okc any dcctio11 previously made) as follows: (i) under 
Section 754 of the Code ru :1d_ju:-;t 1l:1..· ii:i;-;i� l>f lhc Partnership property under Sections 734 and 743 of the 
Code; and (ii) a Section -I i-5 ek·l·til"•n ltl mark lo market securities and/or commodities. 

10.2. Jrrevocability. The Power uf Allorney granted herein shall be irrevocable. deemed to be a power 
coupled with an interest and shall survive and shall not be affected by the subsequent incapacity, disability 
or death of a Limited Par111cr. Each Limited Partner agrees to be bound by representations made to the 
General Partner and to any succcss'-w thereto. acting in good faith pursuant to such Power of Attorney. In 
addition to the Power of /\t1orn�·y µranted hereby. each Limited Partner agrees, upon the request of the 
General Partner. to exccuh.' one nr more ··special Powers of Attorney" to the foregoing effect, in form and 
substance satisfactory to the Cicneral Partner. on documents separate from this Agreement. In the event of 



any conflict between sue!: :-:1 ,�·,:i:d h ;\\\:r 11r /\norney and the Power of /\ttorney granted herein or between 
documents filed pursuant lo s11ch Spt.:cial Power or Attorney and this Agreement, this Agreement or the 
Power of Attorney provided for hcr�in. as rhc casc1nay be, shall control. 

ARTICLE 11. 

\A,i.t\Rl{!\NTIES AND REPRESENTATIONS 

11.1. Investment Purpos\.!s. l:ad1 Limited Partner who is an individual represents and warrants that: 
(i)ehe or she is at least twenty one (21) years of age; (ii) he or she has no present intention of selling ore
assigning its Limited Parlncrship lnil:rl!st: (iii) he or she is ctcquiring such interest for investment purposese
only and not with a vie,, to the 1'i..:sale or redistribution thereof; and ( iv) agrees that he or she may not transfere
the same without obtaining: (::) n.:g.is1ra1ion under or exemption from the requirements of the 1933 Act;e
(b)eapproval from couns�·l 1,, 11L· i',u!:1·..:r:-;l1ip; and (c) the written consent of the General Partner, which thee
General Partner shall bi: liiHk·1 ,·:,, \ihiigmiun to provide.e

11.2. Exemption Ad:111.)\\' kd� n1�·111. 1-:ac.h Limited Partner acknowledges that: (i) this transaction is not 
being registered under tli� ;933 i\ct: tii) the Limited Partnership Interests are offered pursuant to the 
exemption from the rcgis1rntirn1 1\.'quircmcnts contained in Sections 3(b) and 4(2) of the 1933 Act; and 
(iii) he, she or it has sufficient knowledge and experience in business matters so that he, she or it is capablee
of evaluating the merits and risks of his. her or its investment therein. Each Limited Partner furthere
acknowledges that: (a) he. she or it l1as been given access to all material information concerning thee
business of the Partnership. and thm such information was adequate for th<; purpose of forming ane
independent judgment pertaining t,.l his. her or its investment; and (b) he, she or it has been givene
opportunities to ask questions :md rl'ccive answers from the General Partner concerning this investment.e

ARTICLE 12. 

LIABILITY AND INDEMNITY 

12.1. Limited Partner" :i.l)al2iJ.i!:�- i.:ach Limited Partner, including any former Limited Partner. shall 
bear, and be responsihk r .. ,r. ii·: 111,1punilrnatc share of the expenses. ohligations and liabilities paid or 
incurred by the Partncrsl1q: �1u1·;bu!:;'.11-.. · tu �ach tis1.:al y�ar or lesser period in which it is a Limited Partner 
and nothing in this Agn .. ·1.:1:11·1Ji L"r :t11-. ,1L·tion taken ht:reundcr including the withdrawal of a Limited Partner 
shall affect in any wa) 1!t .. : t"i t,: ln ui" i!,,_. i Jar111crship 10 claim contributions in regard to liabilities or to the 
return of that part of a witlidraw1\ l.i111ikd l'artn�r"s Capital Contribution necessary to discharge applicable 
liabilities to the creditors ut' till.." Part11crship. 

12.1.1. Notwithstanding Paragraph 12.1, no Limited Pai1ner shall be liable for Partnership 
obligations in any amount in cxccss or its Capital Contribution by it plus its share of undistributed increased 
capital and/or assets, including its obligation. as required by law. under certain circumstances to return to 
the Partnership distributiu11s and �u11iributions. 

12.1.2. Each Limited l'artncr hereby agrees with the General Partner that� upon written 
demand therefore by the Cicner�11 Panncr. such Limited Partner will promptly return to the Partnership, as 
and to the extent required by law. all amounts for which such Limited Pa11ncr may be liable to the 
Partnership or its creditors under th.: .1\ et or this Agreement. In the event the Partnership is made a party to 
any claim, dispute or litig,1tio11 or lHlwrwisc inc.:ttrs any loss or expense. inclt1ding reasonable attorneys' 
fees. as a result of or in ct,ni11.•c:t ilil ! ._.., ith :i!lY Limit�d Partncr·s ( or Limited Partner's assignee "s) obligations 
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or liabilities unrelated to lilt: Partnership business. such Limited Partner ( or assigns cumulatively) shall 
indemnify and reimburs,: till' Pann�rship f<.,r all loss and expense incurred, including attorneys' fees. 

12.2. Standard of Liabilitv :ind ln_demnilication for General Partner and the Investment Manager. 

12.2.1. Ncillll.'r ti 1e C iern:ral Partner. the Investment Manager nor any of their respective 
Affiliate(s) (collectively. ··Jr1,k:111iilied Persons'') will be liable to the Partnership or any Limited Partner 
for: (i) mistakes of judgments or ror any act taken. or omission suffered. by it or by him or her, or for any 
"losses,'' as hereinafter de1in�d. :1ri.·,in1:! out or or relating to any mistakes. action or inaction. except to the 
extent of the willful mi:,n,ndul·t or .'_-!r\>ss negligence of such Indemnified Person as determined by a final 
judgment (after all appeals .ind tiH' -�·:-.:piration or time to appeal) or a court or competent jurisdiction; or 
(ii)othe willful miscondti·.·:, i1 ::',r.,-:s ··-·�;iig::11t.:1: or any ofliccr. director, employee. representative, consultant,o
independent contractor. i:rnk .. -r :ii" �1g.c1 n or 11te Partnership or or any Indemnified Person provided that sucho
officer, director, employ1.·c. n:pr�scntative. consultant, independent contractor, broker or agent (includingo
any who may be a Limikd Part11L·1"). was selected, engaged or retained in good faith and in a mannero
reasonably believed to be in. or 11ot opposed to, the best interest of the Pa11nership. Each Indemnified Persono
will be entitled to rely in.good foith on the advice of counsel. accountants or other such independent personso
experienced in the matter at issue and (subject to the immediately preceding sentence) any act or omissiono
of any Indemnified Person in reasonable reliance on such advice will in no event su�ject any Indemnifiedo
Person to any liability to tile Parln1.:rship or to any Limited Partner.o

12.2.2. Tl1c hurn�rship \\ ill. out of Partnership assets, including. without limitation, any 
insurance proceeds, to th� rulks1 extt.=nl permitted by applicable laws, indemnify and hold harmless each 
Indemnified Person from and ;1�ainst any and all claims. damages, losses, penalties. expenses, judgments 
or liabilities of any natun: \\'li.11:;01,;·\'l'r. including but not limited to legal fees, expenses and costs associated 
with investigating or 1m:pnri11.� !ill' lkknsc of any proceeding or investigation, giving testimony or 
furnishing documents i11 1\·.-;1H1n:-;1: !l> :1 �ubpocna (collectively, the ··Losses"). as incurred to which any such 
Indemnified Person 111�1., li1.·l·1111;....· st,Lii.'L'I in rnnncction with. or rising out or or related lo this Agreement 

°or to the operation and �11·1;1ir�; di 1i1l' l'annc.:rship, provided. however, that the foregoing indemnification 
will not apply to any l.us:,·:s lli.11 dci..:r!ll ined by final judgment (after all appeals and the expiration of ,11 l.' 

time to appeal) of a coui"i \,r (,,nq,l'klli jurisdiction to have resulted from the willful misconduct or gross 
negligence of such lndcnmi fii:d i'er:;011. 

12.2.3. The Panrn.:rship wi II not incur the cost of that portion of any insurance, other than 
public liability insurance. insuring �my party against any liability the indemnification of which is herein 
prohibited. 

ARTICLE 13. 

MISCELLANEOUS 

13.1. Amendment 01.· IIJ�:J';��:1p_�G�ltiJ2.b t?.reement. This Agreement may be modified or amended by the 
General Partner pursu:1111 tu il�: hh· .. _·:· uL\twrncy in any manner which c.locs not adversely affect the rights 
of the Limited Pa11ncr:-:. ii1,ludii1µ i",:lkl·ti11g changes validly made in the membership of the Partnership 
and the Capital Contriini! i1 ,;i:--; ui· till' Li111i11:d Partners. 

13.1.1. This . \_:!rl.·l.·111rn1 1n:iy also be modified or amended at any time in writing, signed by 
the General Partner and t,y i':1rt1h:r:, will) hold a Mt�jority in Interest of the capitai" then in the Opening 
Capital Accounts of all l':1rt11er.'i rel:11ing to the applicable Fiscal Period, provided however, that without the 
specific consent of eacli l·:1rt1h.'r th�·rl.'io. no such i110ditication or amendment shall reduce the Capital 
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Account of any Partlh:i. or ;1> i-iag. ilh ,,f contribution or withdrawal with respect thereto or amend this 
Paragraph. 

13.2. Partnership N::!1t.:. 

13.2.1. In tih: ...:\\.:111 -ii' tll,: cuntinuation of the Partnership, after the withdrawal of the General 
Partner, any rights by the cnntinuilig P:1rlrn:rship to the Partnership name shall be subject to Paragraph 6.2. 
At no time during the �xi�tenc-.: or iht: Partnership, as between the Limited Paitners or for the purpose of 
determining the Capital Account or any Limited Partner, shall any value be placed upon the Partnership 
name, the right to its use nr 111 any goodwill attached thereto. 

13.2.2. In the event of a termination of the Partnership, the Partnership shall, prior to 
termination, assign and translcr. for :.:onsideration of one dollar ($1 ). the entire right, title and interest to the 
firm name, and the goodwill attachl'd thereto. to the Genernl Partner and/or its Atliliate(s). 

13.3. Notices. Each notice relating 10 this Agreement shall be in writing and delivered in person or by 
certified or registered mai I. 

13.3.1. All i.,,ti� .. -� w 1t:;..· l':irtncrship shall be sent to: 

1:.1 k�� :\l<.C CAPITAL PARTNERS. LP 
l Jnl' l'enn Plaza. 36 111 Floora

N.:w York. N.Y. 10019a
Td: (�12)-786-7414a
Fax: (646) - 349 - 5964a

13.3.2. Ail notin·s and n.:purts shall be addressed to each Limited Partner as set forth in the .
Partnership records. Any Limited Part11cr may designate a new address by notice to that effect given to the 
Partnership. The General Partner 111ay designate a new address by giving notice to each Limited Partner. 
Unless otherwise specific.di:· provided in this Agreement, a notice shall be deemed to have been given to a 
Limited Pa1tner when maikd hy ci:rtilicd or registered mail. or when delivered in person. 

13.4. Interim Limited Part,ll;_r. Nol withstanding anything to the contrary above, the General Partner shall, 
for the sole and exclusive purpusi..· of organizing the Partnership, have the authority to admit an Interim 
Limited Partner who may imml·diatdy withdraw upon the admission of the next Limited Partner and who 
shall have no further rigl11� or nhligatinns under this Agreement. 

13.5. General. 

13.5.1. Thi., \::r,:�· :1 ;,:,it. , ; ) -;hall be binding on the cxecutor(s). administrator(s}. custodian(s), 
heir(s) and legal survi,,u,-;_.-;) .. 1: 11:1..' i.:;lli:�·..i 1·.1rtners: and (ii) may be executed in several counterparts with 
the same effect as if thl_· 1);1ni\.·s ('X\.·.:t11ing. tile.: several counterparts had all executed one counterpart as of 
the day and year first above writk'n: provided. however. that each separate counterpart shall have been 
executed by the General Panncr and that several counterparts, in the aggregate, shall have been signed by 
all of the Limited Partner:;_ 

13.5.2. The partiL·�; �ach represent. warrant and agree that they have the right to enter into this 
Agreement, to perform till' obi i�1.a1 ion:; hereunder. and that the consent of no other party is required. 

13.5.3. The partie�. 111..:n.:10 shall execute any and all further documents or amendments which 
either party hereto may dl'.l..'111 neces�;ary and proper to carry out the purposes of this Agreement. 
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13.5.4. ThL· computer sui"I ,-. an.:. trade secrets. know-how. trading techniques, inventions, trade-
marks, trade names. and other intcl !eel ual property utilized by the Pai1nership and any of its Affiliates shall 
not be or become the property or the Partnership. and no Limited Partner shall have any right or interest 
therein, but instead shall remain the property of the General Partner. 

13.5.5. None of the provisions of this Agreement shall be for the benefit of: or enforceable by, 
any creditor of a Partner or (.)r ti1e I J;1rt11L�rship. No creditor who makes a loan to the Pai1nership may have 
or acquir� as a result of making. the loan any direct or indirect interest in the profits, capital, or property of 
the Partnership (other than as ,1 result of being n secured creditor). 

13.5.6. The l ),1r11i..'rship �h:dl not he required to furnish _copies of the Certificate of Limited 
Partnership or any Ccnilica1'-·s or 1\:nL·11dme111 thereto. including, without limitation, any such document 
executed pursuant to th�· Power '")r J\ ilul"l1L')' under Scction I 0. to any Limited Partner unless the Partnership 
shall receive a request 1 !i,.:rdi.m:. 

13.5.7. E: .. c·,·:,o1 
° 
dr ·,n�. :,.d: ;.:ription agreement which may be executed by a Limited Partner in 

connection with an iii tl.t: l'artncrship, this Agreement contains the full and complete 
understanding among th•.: p�ll'li..:s !!1..·r, .. :10. supersedes all prior agreements and understandings, whether 
written or oral, pertaining th1:r..:to. �ind l.:annot be modified except by a written instrument signed by each 
party hereto. 

13.5.8. Notwithstanding the place where this Agreement may be executed by any of the parties 
hereto, the pai1ies expre-.sly ag1·ce that all the terms and provisions hereof shall be construed under the laws 
of the State of Delaware i,nd. withot1l li111itation thereof: that the Act as now adopted or as may hereafter be 
amended shall govern the Partnl!rship aspects of the Agreement. Each of the Partners consents to the 
jurisdiction and venue or th,.: 1-'l!deral and State Courts of the State of New York in connection with any 
claim or controversy ari.:-ing out or or rdating to this Agreement, on the condition that. with respect to any 
federal litigation. the a11hH1IH in co1111-..)wrsy exceeds the statutory requirement in force as of the date of this 
Agreement. 

13.5.9. Ei,l'.li ; .ini: kd I '::rt il•:r ;1grccs thal it. and anyone having knowledge through it, shall not 
make independent use or 11r k11,nvin�_!.l_v dis;.:losc to any other person any aspect of the General Partner's 
investment discipline. l'\(1.'jll :li:11 :1 i .:11,ikd Partner may l'.ommunicate such information in confidence to 
its personal attorneys. :i ... ·--·uu: ii :lliis :i! 11.! ::,, advisers. 

I 3.5.10. Wil...:r11.:vcr thl' l.'.11nkxt may require. any pronoun used herein shall include the 
corresponding masculine. kn:i11i11c l)i" neuter forms and the singular forms of nouns. pronouns or verbs 
shall include the plural �Hid vin: versa. 

13.5.11. All headings and captions contained in this Agreement are inserted for convenience 
only and shall not be <.kt:1111.:d a part uf this Agrccmcnl. 

13.5.12. If any provision or this Agreement or the application thereof should be held to be 
invalid or unenforceahli..'. iite s�11111;.· -.;kill not affect in any respect whatsoever the validity or the application 
of any other provision or thi:-; /\�rCL'1ill'i1l. 
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IN WITNESS WHERE()F, lhc under:;ig.ncd hu�; hereto set its hand and seal as of the date first above written:· 

EDEN ARC CAPITAL PARTNERS, LP 

By: EDEN ARC CAPITAL ADVISORS. LLC 

By: 
Donald F. ("�Jay") Lathen. Managing Member 
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EXHIBIT 4 



�-------

Agreement Regarding Hecovery of Fees and Expenses under EAJA 

Whereas, the parties , ii::-: et-.) :1av 1.:: p: eviously entered into an Amended Limited Partnership 

Agreement ("LPA") dated!-\;), :113, 2D:te1..i� 

Whereas the LPA provides under Section 12.2.2 for the Partnership to indemnify the Generale

Partner, Investment Manager and other Indemnified Persons from and against any and all claims, 

damages, losses, penalties, expenses, judgements or liabilities of any nature whatsoever, including 

but not limited to legal fees, losses, expenses and costs associated with investigating or preparing 

the defense of any procel'!ding or investigation; 

Whereas the Partnership has paid all legal fees and expenses in connection with the SEC's 
investigation of, and administrative proceeding (the "SEC Matter'') against, the Investmente

Manager, General Partner and Donald F. (Jay) Lathen, Jr.; 

Whereas the Investment Mc1nJeer and General Partner have decided to bring a counterclaim ("EAJA 

Claim") against the SEC undC::r tile L1ual Access to Justice Act ("EAJA") in order to recoup certain 

legal fees and other costs 1:1;:,t lhe PJ1 v,ership expended pursuant to Section 12.2.2 of the LPA in 

connection with the SEC fv� :.it L l:'i; 

Whereas the parties interp(et the language of Section 12.2.2 as meaning the Partnership shall be 
entitled to recoup any costs expended on the SEC Matter through a counter-claim recovery related 

to same; 

Now therefore, the Parties agree that any and all recoveries that the General Partner, thee

Investment Manager andior Donald f-. Lalhen, Jr. may receive from a court of competentjurisdictione

in connection with an EAJr-, Claim, shall be immediately paid to the Partnership. 

On this date, December 2, 2017, the undersigned parties do so agree. 

Managing Member 

Eden Arc Capital Advisors. U.C ("Gcn1_-r;Jl Parmer") 

Managing Member 

Eden Arc Capital Management, LLC ("Investment Manager") 

Managing Member of the Generol Partner 

Eden Arc Capital Partners, LP ("Partership") 

------------------

Donald F. Lathen, Jr. 


