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The Division of Enforcement (“Division”) respectfully submits this memorandum of law in
opposition to Respondents’ letter motion for leave to move for summary disposition, dated
September 9, 2016 (“Resp. Br.”).!

PRELIMINARY STATEMENT

Respondents argue that, under New York State law, the mere fact that Lathen and the
Participants set up accounts labelled “joint tenancy with right of survivorship” (the “Accounts”),
without more, conferred that legal status upon them and, by extension, rendered Lathen’s
representations to the issuers that both he and the deceased Participants were “owners” of the
bonds not misleading. (Resp. Br. at 1.) This argument is a smokescreen, which ignores the fact—
critical for the securities law analysis at issue—that Respondents knew (or recklessly disregarded)
that their claims to ownership failed to adequately depict the true nature of the arrangement
between Respondents, the terminally ill individuals, and the Fund, and was therefore likely to be
disputed by the issuers, to the extent the issuers could discover the truth. Thus, by representing
himself and the participants as owners—without also disclosing the many caveats to that
“ownership”—Respondents misled issuers into believing that the ownership structure was different
than it was. Respondents, therefore, deprived the issuers of the ability to make an informed
decision as to whether to redeem the bonds.

This case is not about the legal standards governing joint tenancy with right of survivorship
(“JTWROS”) under New York (or any State) law. Rather, it presents a straightforward question:
whether—under the antifraud provisions of the federal securities laws—Respondents materially

misled bond issuers by representing in their redemption request letter that the Participants were

! Capitalized terms not defined herein have the definition ascribed to them in the Securities
and Exchange Commission’s Order Instituting Proceedings against Respondents (“OIP”),
instituted on August 15, 2016



“joint” or “jaint and beneficial owners” and Lathen was the “surviving joint owner” without also
disclosing to the issuers that (1) the Participants had signed away their rights to the bonds; and (2)
Lathen had explicitly disclaimed his own ownership of the bonds in the Investment Management
Agreement, telling his investors that he had “no légal or beneficial interest in the SO Investments”
and that “[a]ll other attributes of the beneficial ownership of the SO Investments shall be and
remain in Partnership” (Ex. 1 at SEC-SVF-E-00041906.) The answer here is yes. Respondents
understood—indeed, they repeatedly warned their investors of the risk—that the issuers may
disagree that Lathen was entitled to redeem the bonds and that, as a result, the issuers would want
to know about the restrictions on Lathen’s and the Participants’ purported ownership in the bonds
so that they could evaluate Respondents’ redemption claims. That the issuers were misled by the
misrepresentations and the lack of truthful disclosure is apparent from their actions following full
disclosure. Once they learned of the decedent’s disclaimer of ownership of any interest in the
bonds, and/or the Fund’s involvement in purchasing the bonds, many of the issuers refused to
redeem the bonds under the survivor’s option, telling Lathen that his scheme was contrary to the
terms of the offering documents. This was, of course, exactly what Lathen feared might happen if
the issuers learned the full picture of Respondents’ ownership claims, and had warned his investors
about.

Now, in an attempt to sidestep the Commission’s fraud charges, Respondents claim that
their false and misleading statements éound only in state law. This misses the point. Respondents
could have avoided violating federal antifraud provisions entirely had they simply told the issuers
the truth about the many caveats on Lathen’s and the Participants’ ownership rights. Indeed, had
he made such disclosures, Lathen would have been free to argue that issuers were required to

redeem the bonds under the terms of the offering documents because of his JTWROS, without



implicating the antifraud provisions of the federal securities laws. If the issuers had been armed
with the full picture of Lathen’s and the Participants’ purported ownership, they would have been
able to make an informed decision about whether to accept Respondent’s arguments and redeem
the bonds, or whether to dispute the redemptions. But instead—because he understood that the
issuers would reject his ownership claims and therefore his redemptions—Lathen chose to mislead
them by withholding material information. It is that choice, and not any issue of New York law,

that makes this case a securities fraud.

STATEMENT OF THE CASE

A. The Initial Scheme

Respondents established and ran a hedge fund—Eden Arc Capital Partners, LP (“Eden Arc
Hedge Fund”)—that invested in instruments (bonds and CDs) that contained a so-called survivor’s
option (“SO™). (Ex.? 2 at SEC-EDENARC-E-0214469-70 (Eden Arc Hedge Fund’s March 2011
Private Place Memorandum); OIP {9.) Where the bonds were jointly owned, this option allowed
the investments to be redeemed, upon the death of a joint owner, at par value by the surviving joint
owner. (Id.) Crucially, and as Respondents knew, the SO was only available to individuals, not
corporations. (Ex. 3 (July 22, 2015 Testimony of Donald F. Lathen, Jr. (“Lathen Tr.”) at 158:18-
24 (“An entity cannot be a joint owner in a joint tenancy with rights of survivorship. . .. [A]n
entity can’t perish.”)); OIP 9 30.) Thus, Respondents needed to convince the issuers that the bonds
had been purchased by two human beings: (1) the Participant, who by dying created the
redemption right; and (2) a “joint owner,” a surviving human who would be able to cash in that

redemption right.

2 “Ex. __” refers to the exhibits appended to the Declaration of Alexander J. Janghorbani,

executed September 16, 2016, and submitted herewith.
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To create this false appearance of human ownership, Respondents did two things. First,
they canvassed hospices and other centers, to identify terminally-ill patients (“Participants™),
whom a doctor had confirmed had less than six months to live, and paid them approximately
$10,000 far the right to use their names to open the Accounts, purported joint tenancy with the
right of survivorship accounts at various broker-dealers. (Ex. 4 (Lathen Tr. at 182:1-183:1); Ex. 5

(EndCare Brochure); OIP §§ 12, 18-19.) Second, Respondents listed Lathen on the Accounts as

“joint owner.” (OIP §22.) When the Participants inevitably died, Lathen sent a redemption letter
to the issuers (or their indenture trustees) stating, for example:

[The Participant], a joint and beneficial owner on the above-
referenced account, recently passed away. As the surviving joint
owner on the account, I would like to exercise the survivor’s option
with respect to the following Notes in the account.

(Ex. 7 (emphasis added); see also OIP § 37.)

However, Respondents failed to tell the issuers that both Lathen and the Participants had
already explicitly disclaimed their ownership over the assets in the Accounts. In May 2011,
Lathen entered into an Investment Management Agreement with his (1) Eden Arc Hedge Fund;
and (2) his investment adviser, Eden Arc Capital Management, LLC (“Eden Arc Adviser”). (Ex.
1; OIP 99 15-17.) Under that Agreement, Lathen explicitly foreswore his ownership interest in the

bonds held in the Accounts, noting that he:

. “[W]ill hold . . . the SO Investment, and all right, title and interest therein and
benefit to be derived therefrom, as nominee for and on behalf of the Partnership
only”;

o “[H]as no legal or beneficial interest in the SO Investments™; and

o “All other attributes of the beneficial ownership of the SO Investments shall be and
rematin in Partnership”.



(Ex. 1 at SEC-EDENARC-E-0041096; OIP 7 17.)°

And, to ensure that the Participants or their estates did not lay claim to the SO investments,
Lathen had the Participants enter into Participant Agreements, which (much like the Investment
Management Agreement) stripped them of all but the mast theoretical ownership rights and
responsibilities. (E.g., Exs. 8,9.) Thus, under the Participant Agreements, signed by the
Participants at or before Lathen opened the Accounts in their names, the Participants had already
disavowed any interest in, or control over, the Accounts assets:

. “Participant agrees that he/she is not permitted to pledge, borrow against, withdraw
or exercise any right of ownership with respect to the Investments or other assets in
the Account(s) without the express written permission of Lathen, which permission
may be withheld in Lathen’s sole discretion.” (Ex. 8, § 3); and

. Lathen, however, could transfer “cash and securities into and out of the Account(s)
without [the Participants’] prior consent, including to and from other accounts that
Lathen and the Investors control”. (Ex. 9, § 2(d).)

Lathen went even further to ensure that the Participants could have no access to, or ability
to control, any of the assets in the JTWROS accounts. For example:

o Broker-dealers were instructed not to send account statements to the Participants.
(Ex. 10 (June 19, 2015 Testimony of Michael Robinson) at 170:23 - 172:14);

e When asked by a prospective investor for assurances that the Participants’ survivors
would not be able access the Accounts, the response was that Participants “are not
informed about any details of the JTWROS account (e.g. the name of the brokerage
firm, the account number, etc.)” (Ex. 11 at SEC-ProtassH-E-0095457); and

o If a Participant tried to get access to the accounts, Lathen could simply move the
assets to another account. (E.g., Ex. 9 § 2(d).)

3 Lathen sometimes added a third person (his stepfather) as an additional joint tenant on the
account, but the Investment Management Agreement made clear that that person likewise had no
ownership rights over the Accounts’ assets. (Ex. I at SEC-EDENARC-E-0041096; OIP | 16-
17.) Indeed, the addition of Lathen’s stepfather to the accounts was done to reduce even the
theoretical risk that the Participants could access the accounts by ensuring that someone who
warked for Respondents would outlive the Participants in the highly unlikely scenario that
Lathen predeceased them. (Ex. 6 (July 22, 2016 Lathen Tr.) at 118:22 — 119:7; OIP 4 23.)

5



Further demanstrating the Participants’ lack of control over the Accounts, Lathen
transferred securities among various Accounts—without providing any notice or consideration to
the Participants (his purported “joint owr;ers”)—in order (1) to place securities in an account in the
name of a Participant whose health was quickly declining, or (2) to move securities away from a
Participant who was recovering. (OIP 49 61-62.) For example, Lathen transferred the assets out of
Joy Davis’ accounts after he learned that she had been cured. (Ex. 12 (July 23, 2015 Lathen Tr.) at
219:15-220:21 (describing liquidation of Joy Davis’s account of cured Participant)); OIP 4 62.)
Likewise, when he discovered that another Participant’s _, Lathen transferred
securities from other Accounts into hers. (Ex. 13 (July 23, 2015 Lathen Tr.) at 291:1-9 (describing
transfers made into account because Participant [ il an¢ we knew she [N
And so, there was a desire to move a significant amount of positions into her account before she
perished.”); OIP § 61.)

B. Respondents Knew (or Recklessly Disregarded) That Their Redemption
Letters Misled the Issuers

Lathen understood that his statements concerning his and the Participants’ ownership in the
brokerage accounts misled the bond issuers. While telling investors in the Eden Arc Hedge Fund
that that he had no ownership interest—beneficial or otherwise—in the assets in the Accounts, he
told the issuers just the opposite. And while telling the issuers that a “joint owner” or “joint and
beneficial owner” of the Account had died, he knew that the Participants’ had explicitly signed
away their rights to the securities in the accounts both during and after their lifetimes.

In addition, Lathen understood that his ownership claim might be disputed by the issuers if
they learned of all the facts. Lathen knew that issuers included the SO to entice retail investors—

“mom and pops” as he has called them—and not to allow investment funds to take advantage of



the imminent death of someone who had ownership of the bonds in only the most nominal terms.*
Lathen also knew that the SO bond offering documents set out that the decision to redeem bonds,
pursuant to an exercise of the SO, lay with the issuers and/or their trustees. (See, e.g., Ex. 15
(General Electric Capital Corporation InterNotes Prospectus Supplement dated January 23, 2009)
at S-22 (“All other questions regarding the eligibility or validity of any exercise of the Survivor’s
Option will be determined by us, in our sole discretion, which determination will be final and
binding on all parties.”).)

Indeed, Respondents candidly admitted to their investors that issuers might reject their
strategy of buying bonds in the names of nominee Participants if the issuers understood all the
facts. Respondents warned their investors that a “[r]isk[]” associated with their “[i]Jnvestment
[s]trategy” was the possibility that the issuers would refuse to redeem the SO bonds if they

understood Respondents’ strategy:

The prospectus for a particular SO Investment contains the
guidelines, procedures and limitations which apply to the exercise of
the survivor’s option feature for a particular issuer and issue. It is
unclear whether any of the issuers of the SO Investment ever
contemplated the Partnership’s investment strategy when they
drafted their prospectuses. While the General Partner believes that
its strategy conforms with the prospectus guidelines and represents a
valid survivor’s option redemption, there is a possibility that issuers
and trustees may take a contrary view. If so, the Partnership could
incur legal expenses to force issuers and trustees to redeem the SO
Investments . . . The Partnership could also be exposed to an adverse
judgment in favor of the issuers which might preclude or severely
limit the ability of the Partnership to successfully redeem it[s] SO
investments on an ongoing basis.

(Ex. 2 at SEC-EDENARC-E-0214486, 87.)

4 See, e.g., Ex. 14 at 2 (Respondents’ Well Submission, Jan. 15, 2016, “Survivor’s option
bonds and CDs are marketed almost exclusively to retail investors, the vast majority of whom
fall into the ‘mom and pop’ category.”); Ex. 14A at 87:14-18 (Lathen testifying that SO
investments “are fixed income instruments typically targeted towards retail investors.”).
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C. The Issuers Were Misled

When certain issuers learned of Respondents’ scheme, they did exactly as Respondents had
feared. They refused to redeem, telling Lathen on a number of occasions that that the Participants
were neither beneficial, nor bona fide, owners of the bonds. (See, e.g., Ex. 16 (Letter from counsel
to GE Capital rejecting note redemption because the Participant was neither a beneficial owner, nor
a joint tenant); Ex. 17 at SEC-EDENARC-E-0041807 (Goldman Sachs Bank USA refusing to
redeem CD’s because “[n]one of the Accounts are bona fide joint tenant accounts, but rather were
established exclusively to permit Mr. Lathen to acquire securities with survivor’s options™).)
Moreover, certain of the issuers who, upon learning the truth, rejected Lathen’s redemption request
also rejected the reasoning he now puts forwards in this proceeding that there was a valid joint
tenancy with right of survivorship under New York State law. (See Ex. 16 at
GECC_EdenArc_000300, 302-303.) As counsel for U.S. Bank (acting as Trustee) noted in
rejecting a request to redeem notes issued by Prospect Capital Corp,

[yJour argument incorrectly assumes that a person who in reality had
no right to proceeds of a note (i.e., who was not a joint tenant)
should nevertheless be paid the proceeds of a notes, simply because
a determination of the adequacy of the form of an application was
made at a time when evidence material to the determination (the

Participant Agreement) had not been provided. This puts form
(indeed, an incomplete form) over substance.

(Ex. 18 at SEC-SEC-E-0017687 — 88.)

Despite knowing that certain issuers objected to their ownership claims—and warning their
investors about the risks posed by that position—Respondents continued to submit the redemption
notices dl;scussed in Section A supra, without notifying the issuers of the true nature of Lathen’s
and the Participants’ purported ownership rights. (See. e.g.. Ex.19 (Feb. 8, 2016 Lathen Tr.) at

572:8-10 (stating that Lathen has never provided an issuer the Investment Management



Agreement)); Id. at 570:13-16 (stating that he has only provided the Participant Agreement to

issuers if they specifically ask for it).)

D. Respondents Purport to Alter Certain Features of Their Ownership Structure

Starting in approximately 2013, Respondents did away with the Investment Management
Agreement to create the appearance that the Eden Arc Hedge Fund was lending money to Lathen
to purchase the bonds, instead of outright purchasing the bonds in the Accounts. (OIP ¥ 46.)
These new agreements purported to change the relationship among the parties to that of lender (the
Eden Arc hedge Fund) and borrowers (Lathen and the Participants). (Ex. 20 (Discretionary Line
Agreement); Ex. 21 (Profit Sharing Agreement); and Ex. 22 (Plecker Participant Agreement and
related documents); OIP §47.) However, even under this new arrangement, the same restrictions
applied to the Participants’ and Lathen’s enjoyment of (or ability to use) the bonds. In reality, as
Respondents told their investors in their 2014 financial statements, the Fund’s money was

deposited into the Joint Accounts and used to acquire investments in
securities which contain a ‘survivor’s option’ or similar feature . . . .
Under the Agreements it has executed . . . [the Eden Arc Hedge

Fund] is entitled to receive all of the profits and/or losses from the
Joint Accounts.

(Ex. 23 at SEC-EDENARC-E-0175825 (FY 2014 Audited Financial Statements for Eden Arc
Capital Partners, LP); OIP § 51.) In addition, even after this change in structure, Lathen
continued to furnish the issuers with misleading confirmations of the Participant’s alleged
“ownership” of the bonds, and his status as alleged surviving “joint” owner, statements that
misrepresented the true story of the beneficial ownership of the bonds. Thus, Respondent’s
representations to the issuers about his and the Participants “ownership” of the bonds remained, at
a minimum, misleading. Indeed, as discussed in Section B supra, a number of these issuers refused

to redeem bonds under Respondents’ updated arrangement because Lathen’s redemption letter did



not accurately (in their view) disclose that the Participants’ were not “beneficial owners” as

required for redemption.

ARGUMENT

Commission Rule of Practice 250(b) provides for summary disposition where there are no
genuine disputes of material fact. 17 C.F.R. § 201.250(b). In consideration of such a motion, the
facts set out in the OIP “shall be taken as true.” 17 C.F.R. § 201.250(a). Moreover, “a motion for
summary disposition shall be made only with leave of the hearing officer.” Id. See also In the
Matter of John P. Flannery, Rel. No. APR-662, 2011 WL 7791050, at *3 (Jan. 10, 2011). “Such
leave shall be granted only for good cause shown, and if cansideration of the motion will not delay
the scheduled start of the hearing.” Id., citing 60 Fed. Reg. 32738, 32768. In a contested fraud
case such as this one—where issues of falsity, scienter, and materiality are disputed—summary
disposition is rarely appropriate. See In the Matter of Joseph P. Doxey, Rel. No. 33-10077, 2016
WL 2593988, at *2 (S.E.C. May 5, 2016) (finding that summary disposition is inappropriate where
the parties dispute whether the statements at issue were false and, if so, whether they were made
with scienter).

Here, (1) the Division has set out facts demonstrating that Respondents’ statements to the
bond issuers were misleading; (2) Respondents’ argument about the JTWROS is a smokescreen
that entirely ignores the fact that Respondents made statements to the issuers that they knew (or
recklessly disregarded) had the effect of misleading those issuers as to the reality of the bonds’

ownership; and (3) summary disposition is likely to delay the hearing.’

3 Indeed, Respondents themselves presumably believe that this case is not amenable to
summary disposition or they would not have insisted on holding the hearing immediately. The
Court should therefore deny Respondents’ leave to move for summary disposition or—in the
alternative—adjourn the hearing date to allow the parties adequate time to brief the issue and for
the Court to make a determination.
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A. Lathen’s Statements to the Issuers About Ownership Were Misleading

On their current motion, Respondents object only to the falsity element of the charged
antifraud provisions.6 (Resp. Br. at 2 (“Under well-established New York joint tenancy law, both
such representations were true and accurate.”).) However, the Division has put forth ample
evidence to demonstrate that Respondents’ statements to the issuers that Lathen and the
Participants were owners of the bonds were, at least, misleading. As well as outright falsehoods,

Section 10(b) also prohibits “half-truths—literally true statements that create a materially

misleading impression.” SEC v. Gabelli, 653 F.3d 49, 57 (2d Cir. 2011) (rev’d on other grounds
by Gabelhi v. SEC, 133 S. Ct. 1216 (2013)). Moreover, whether a statement is misleading is

judged from the point of view of a hypothetical objective investor. See Omnicare. Inc. v. Laborers

Dist. Counsel Const. Indus. Pension Fund, 135 S.Ct. 1318, 1327 (2015) (“whether a statement is
‘misleading’ depends on the perspective of a reasonable investor. The inquiry (like the one into
materiality) is objective.”).

Here, there is ample evidence from which to conclude that the statements—which falsely
claimed ownership and omitted to disclose the many caveats to Lathen’s and the Participants’
purported ownership—were misleading: (1) Lathen’s statements to the issuers were directly
contradicted by the statements in Respondents’ agreements, including in the Participant Agreement
and the Investment Management Agreement; (2) Respondents flagged for their investors that the

issuers may take issue with Lathen’s statements (and still hid the truth from the issuers); and (3)

6 To prove its fraud claims, the Division must demonstrate that Respondents (1) made a

material misrepresentation or a material omission as to which they had a duty to speak, or used a
fraudutent device; (2) with scienter, or, in the case of Securities Act Sections 17(a)(2) and (a)(3),
negligence; (3) in connection with the purchase, sale, or offer of securities. See SEC v. Monarch
Funding Corp., 192 F.3d 295, 308 (2d Cir. 1999); see also SEC v. Goldman Sachs & Co., 790 F.
Supp. 2d 147, 164 (S.D.N.Y. 2011) (holding “actual sales [are] not essential” for a Section 17(a)
claim).

11



when they learned the truth of Respondents’ ownership scheme, many of the issuers refused to
redeem the bonds. (See Statement of the Case, supra.) Thus, the Division will plainly satisfy its
burden on summary disposition.

B. Respondents’ Argument Concerning New York State Law Ignores the
Securities Law Violations

Respondents make one argument in favor of summary disposition. It is both erroneous as a
matter of law and entirely beside the point in this securities fraud case. Respondents contend that
New York State law imbues a JTWROS account holder with immutable characteristics of
ownership—ones that, apparently, cannot be altered by the economic realities of Respondents’
transactions, nor their own actions and statements disclaiming Lathen’s and the Participants’
ownership. Therefore, according to Respondents, the statements in the redemption notices were
accurate and not misleading. This argument—that New York law renders this action dismissible as
a matter of law—entirely ignores the securities law violation that is at the heart of the OIP, and is
also wrong as a matter of law.

First, New York law cannot cure the securities law violation at issue here. Irrespective of
(1) whether or not New York law applies, (2) whether it governs the interpretation of the issuers’
offering documents, or (3) whether it—as Respondents argue—conclusively establishes that the
Participants and Lathen were valid joint beneficial owners, Respondents still misled counter-parties
to a securities transaction by making misrepresentations and intentionally or recklessly omitting
material information. Respondents understood that the issuers did not necessarily agree with their
view of New York law or the ownership rights it creates, as evidenced by the fact that Respondents
disclosed it as a risk to their investors. Nonetheless, Lathen pointedly called himself and the
Participants owners, and failed to disclose to the issuers, when they submitted the redemption

notices, that Lathen and the Participants disclaimed ownership rights over the bonds. (See
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Statement of the Case, A, supra.) Thus, the fraud here has nothing to do with whether New York
law deems Lathen and the Participant to be owners for purposes of the Banking Law. Rather, the
question is: did Respondents—by hiding from the issuers information necessary for them to reach
their own conclusion about whether Lathen and the Participants were truly the “owners” of the
bonds—misrepresent the bonds’ ownership? The answer is yes as evidenced by issuers’ reactions
when they learned of the true nature of the arrangement: some disputed Respondents’ view of
New York law, just as Respondents feared they might. (See Statement of the Case, B and C,
supra.) Thus, Respondents made false and misleading statements under the federal securities laws,
and their arguments about New York law are simply beside the point.

Second—while they offer no explanation as to why New York law should apply to this
case—Respondents are, in any event, incorrect that their opening of the Accounts, without more,
created a true joint tenancy with right of survivorship under New York law. A joint tenancy is an
estate held jointly by at least two persons “who have equal rights to share in its enjoyment during
their lives, and where each joint tenant has a right of survivorship.” Trotta v. Ollivier, 91 A.D.3d
8, 12,933 N.Y.S.2d 66, 69 (2d Dep’t 2011). Thus, in life, a key feature in a joint tenancy is that

both tenants share an undivided interest in the property. See Brezinski v. Brezinski, 94 A.D.2d

969, 463 N.Y.S.2d 975, 976 (4th Dep’t 1983) (“One incident of joint tenancy is that so long as
both tenants are living, each has a ‘present unconditional property interest in an undivided one-half
of the money deposited.””). “In a true joint account, each party has the right to withdraw one half
of the funds during the lifetime of both tenants.” Matter of Estate of Zecca, 152 A.D.2d 830, 831,
544 N.Y.S.2d 40, 41-2 (3d Dep’t 1989).

[T]n other words, at the time the account was opened, there must

have been a present gift from the original donor to the cotenant of

one half of the accounts which each could withdraw unilaterally
while both were alive.
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Id.; see also Goetz v. Slobey, 76 A.D.3d 954, 956, 908 N.Y.S.2d 237, 239 (2d Dep’t 2010) (“A
joint tenancy is an estate held by two or more persons jointly, with equal rights to share in its
enjoyment during their lives, and creating in each joint tenant a right of survivorship.”).

Here, these circumstances were not present because (1) the Participants did not share an
unconditional property interest (indeed, held virtualty no interest) in the accounts during their lives;
and (2) Respondents (and their investors) plainly did not intend to make a gift of one half of their
investments to the Participants. In these circumstances, the Accounts are deemed “convenience
accounts,” and New York courts do not apply the presumption that Respondents cite to under
New York Banking Law § 675.” See, e.g., Estate of Zecca, 152 A.D.2d at 831; 544 N.Y.S.2d at

42; Matter of Friedman, 104 A.D.2d 366, 367, 478 N.Y.S.2d 695, 696-97 (2d Dep’t 1984), aff’d

sub nom. Matter of Estate of Friedman, 64 N.Y.2d 743, 475 N.E.2d 454 (1984) (holding that it

was “clear from [the decedent’s} actions vis a vis the subject accounts that she did not . . . intend
to confer a present interest of one half on the objectant” and thus “the presumption of joint

tenancy was effectively rebutted.”) (quotations omitted); Fischedick v. Heitmann, 267 A.D.2d

592,592, 699 N.Y.S.2d 508, 509 (3d Dep’t 2012) (no presumption of joint tenancy where the
depositor had no “intention of conferring a present beneficial interest” on the purported joint
tenant).

At least one court has explicitly rejected Respondent’s argument that the mere form of the
accounts trumps the economic reality of the parties’ relationship. In Viggiano v. Viggiano,
claimant admitted that the intention in creating the account had not been to give both parties full

access to it, but rather relied “only on the fact that because of the form of the account, the

7 A convenience account is one set up “in the name of a depositor and another person . . .

‘for the convenience’ of the depositor.” NY Banking Law Section § 678. The creation of a
convenience account, “shall not affect the title to such deposit or shares and the depositor shall
not be considered to have made a gift of ane-half the deposit. . . .” Id.
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defendant husband had a present interest in the accounts and could at any time withdraw the entire
.sum.” 136 A.D.2d 630, 630, 523 N.Y.S. 2d 874, 875 (2d Dep’t 1988) (emphasis added). The
court easily rejected this argument, noting that the facts demonstrated no intention “to give the
defendant husband any interest in the account.” Id. So it is here, where Respondents stripped
Participants of rights to access the Accounts (indeed, hid the Accounts from them) and where
Lathen disclaimed his own beneficial interest in the Accounts.®

C. The Custody Rule Claim Cannot Be Resolved on Summary Disposition Either

Respondents’ arguments that resolution of the Custody Rule claims can be resolved on
summary disposition fail because New York law (assuming for the sake of argument that it is
applicable) does not supply the definitive answer on ownership that Respondents claim. As
demonstrated above, New York law dictates that even assets held in JTWROS accounts may be
deemed owned by only one of the account holders; if the facts evidence that one of the holders did
not intend to make a gift to the other of one-half of the assets at the time the account was created,

no joint ownership may be claimed, notwithstanding the title on the account. Matter of Estate of

Zecca, 152 A.D.2d 830-31. The issue of ownership turns on intent, a factor that is rarely
susceptible to determination on summary disposition.

Respondents’ second argument in favor of resolution of the Custody Rule claim by
summary disposition fares no better. Recognizing the weakness of their New York law claim,
Respondents shift to the Division of Investment Management’s “Staff Responses to Questions
About the Custody Rule,” and contend that once the Eden Arc Hedge Fund shifted its financing

of the bonds’ purchase to a loan structure (in 2013), it transformed those assets into neither

8 Finally, New York’s presumption of joint tenancy is also refuted where, as here, the

Accounts are established by fraud. Brezinski, 94 A.D.2d at 969.
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“funds” nor “securities” and thus not assets that the Commission staff deems subject to the
~ Custody Rule at all.

Respondents’ argument proves too much. First, Respondents offer nothing to refute the
fact that, at a minimum, prior to 2013 (before there was any purported loan agreement), Eden
Arc Hedge Fund assets—the securities—were put directly in the name of Lathen which violated

the Custody Rule. Secand, Respondents have apparently forgotten that they told the

Commission and investors that Eden Arc Adviser did have custody of client cash and
“securities” in their March 2015 Form ADV, and that they put the value of those assets as the
value of the securities they now insist are merely “loans.” (Janghorbani Decl., Ex. 24 (Section 9
of Eden Arc Adviser’s ADV).)’

Respondents cannot win summary disposition by ignoring their prior representations that
the loans were securities. Just because designating them now as loans would serve their
purpaoses, they cannot so easily ignore their own earlier designations when they are no longer

useful.

? That Respondents have previously viewed the loans as “securities” when it suited them is

further evidenced by their submissions to the Commission to secure their Commission
registration. In order to qualify under Section 203A of the Investment Advisers Act of 1940
(“Advisers Act”), Eden Arc Adviser had to list “assets under management” of a certain dollar
value. Since Section 203A(3)’s definition of “assets under management” includes only “the
securities portfolios with respect to which an investment adviser provides continuous and regular
supervisory or management services” (id. (emphasis added)), the only way Eden Arc could have
reached the necessary dollar value of assets under management to qualify for registration with
the Commission would have been to include what they now call loans as securities. If Eden Arc
Adviser truly believed that the purported loans in its managed fund were not securities, then no
part of them should have been claimed as “assets under management” for the purposes of
Advisers Act Sectton 203A(3).
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CONCLUSION

Because their arguments are irrelevant under the federal securities laws, Respondents
cannot show good cause as to why summary disposition is appropriate here, and their motion for
leave to move should be denied.

Dated: September 16, 2016
New York, New York

DIVIS F ENFORCEMENT

/

_AlexanderJanghorbani

Nancy A. Brown

Judith Weinstock

Janna Berke

Securities and Exchange Commission
New York Regional Office
Brookfield Place, 200 Vesey Street, Ste 400
New York, New York 10281

Tel. (212) 336-0177 (Janghorbani)
Fax (703) 813-9504

Email: JanghorbaniA@sec.gov
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UNITED STATES OF AMERICA
Before the
SECURITIES AND EXCHANGE COMMISSION

ADMINISTRATIVE PROCEEDING
File No. 3-17387

In the Matter of

DONALD F. (“JAY”) LATHEN, EDEN

ARC CAPITAL MANAGEMENT, LLC,
and EDEN ARC CAPITAL ADVISERS,

LLC

Respondents.

Certificate of Service

I hereby certify that I served (1) the Division of Enforcement’s (“Division™)
Memorandum of Law in Opposition to Respondents’ Motion for Leave to Move for Summary
Disposition, dated September 16, 2016 (“Div. Opp. Br.”); and (2) the Declaration of Alexander
Janghorbani, dated September 16, 2016, and all exhibits attached thereto on this 16™ day of
September, 2016, on the below parties by the means indicated:

Harlan Protass

Clayman & Rosenberg LLP
305 Madison Avenue, Ste 1301
New York, New York 10165
Attorneys to Respondents

(By UPS and E-mail)

Brent Fields, Secretary

Office of the Secretary

U.S. Securities and Exchange Commission
100 F. Street, N.E.

Washington, D.C. 20549-2557

(By facsimile and UPS (original and three

copies))

The Honorable James E. Grimes
Administrative Law Judge

U.S. Securities and Exchange Commission
100 F Street, N.E. N

Washington, DC 20549-2557

(Courtesy copy by E-mail)



In addition, I hereby certify that the Div. Opp. Br. complies with the length limitations set
forth in Rule 154(c) and contains 5,954 words (as calculated by Microsoft Word’s word-count
feature).

Mghorham

Semor Trial Counsel
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UNITED STATES OF AMERICA SEP 1Y 201 §
Before the

SECURITIES AND EXCHANGE COMMISSION | QFFits

ey e LUPLER

ADMINISTRATIVE PROCEEDING

-File No. 3-17387

In the Matter of

DONALD F. (“JAY”) LATHEN, EDEN
ARC CAPITAL MANAGEMENT, LLC,
and EDEN ARC CAPITAL ADVISERS,
LLC

Respondents.

DECLARATION OF ALEXANDER JANGHORBANI IN SUPPORT OF THE
DIVISION OF ENFORCEMENT’S MEMORANDUM OF LAW IN OPPOSITION TO
RESPONDENTS’ MOTION FOR LEAVE TO MOVE FOR SUMMARY DISPOSTION

I, Alexander Janghorbani, pursuant to 28 U.S.C. § 1746, declare as follows:

1. I am Senior Trial Counsel in the Division of Enforcement (the “Division™). 1
submit this declaration in support of the Division’s Memorandum of Law in Opposition to
Respondents’ Motion for Leave to Move for Summary Disposition, dated September 16, 2016. 1

am fully familiar with the facts and circumstances herein.

2. Attached hereto as Exhibit 1 is a true and correct copy of the Investment

Management Agreement, dated May 2, 2011.

3. Attached hereto as Exhibit 2 is a true and correct copy of a Confidential Private

Placement Memorandum for Eden Arc Capital Partners, LP, dated March 2011.

4. Attached hereto as Exhibits 3-4, 6, and 14A are true and correct copies of excerpts

of the transcript of investigative testimony of Donald Lathen, dated July 22, 2015.

5. Attached hereto as Exhibit 5 is a true and correct copy of an EndCare brochure.



6. Attached hereto as Exhibit 7 is a true and correct copy of a letter from Donald F.
Lathen to First Southwest Company, dated May 20, 2014.

7. Attached hereto as Exhibit 8 is a true and correct copy of a Participant Agreement
between Donald F. (Jay) Lathen and James McCord, dated May 11, 2011.

8. Attached hereto as Exhibit 9 is a true and correct copy of a Participant Agreement
between Donald F. (Jay) Lathen and Joy M. Davis, signed June 28, 2011 and June 23, 2011,
respectively.

9. Attached hereto as Exhibit 10 is a true and correct copy of excerpts of the
transcript of investigative testimony of Michael Robinson, dated June 19, 2015.

10.  Attached hereto as Exhibit 11 is a true and correct copy of an e-mail chain, Bates-
numbered SEC-ProtassH-E-0095454-68.

11.  Attached hereto as Exhibits 12-13 are true and correct copie.;: of excerpts of the
transcript of investigative testimony of Donald Lathen, dated July 23, 2015.

12.  Attached hereto as Exhibit 14 is a true and correct copy of the Wells Submission
on Behalf of Donald Lathen, Eden Arc Captial Management, LL.C and Eden Arc Captial
Advisers, LLC, dated January 15, 2016.

13.  Attached hereto as Exhibit 15 is a true and correct copy of an excerpt of a
Prospectus Supplement for General Electric Capital Corporation GE Capital InterNotes, dated
January 23, 2009.

- 14, Attached hereto as Exhibit 16 is a true and correct copy of a letter from Corey
Chivers to Kevin Galbraith, dated October 10, 2014.
15.  Attached hereto as Exhibit 17 is a true and correct copy of a letter from Wiliam

R. Massey to Andrea Burriesci, dated September 25, 2013.



16.  Attached hereta as Exhibit 18 is a true and correct copy of a letter from Joseph W.
Muccia to Kevin Galbraith, dated September 19, 2014.

17.  Attached hereto as Exhibit 19 is a true and correct copy of excerpts of the
transcript of investigative testimony of Donald Lathen, dated February 8, 2016.

18.  Attached hereto as Exhibit 20 is a true and correct copy of the Discretionary Line
Agreement Between Donald F. Lathen and Eden Arc Capital Partners, LP, dated January 24,
2013.

19.  Attached hereto as Exhibit 21 is a true and correct copy the Profit-Sharing
Agreement among Donald F. (“Jay”) Lathen, Eden Arc Capital Partners, LP, and Eden Arc
Capital Management, LLC.

20.  Attached hereto as Exhibit 22 is a true and correct copy of the Participant
Agreement between Donald F. (Jay) Lathen and Craig Alan Plecker, dated June 18, 2013.

21.  Attached hereto as Exhibit 23 is a true and correct copy of the Financial
Statements of Eden Arc Capital Partners, LP for the year ended December 31, 2014.

22.  Attached hereto as Exhibit 24 is a true and correct of an excerpt of the Form ADV
of Eden Arc Capital Management LLC, dated March 31, 2015.

I declare under penalty of perjury that the foregoing is true and correct.

Executed on September 16, 2016
New York, NY
(% / /

andér Janghorbani



INVESTMENT MANAGEMENT AGREEMENT

This Investment Management Agreement (this “Agreement”) is made and entered into as
of May 2, 2011 (the “Effective Date”), by and among Eden Arc Capital Management, LLC, a
limited liability corporation incorporated under the laws of the State of Delaware, U.S.A (the
“Investment Manager”), Eden Arc Capital Partners, LP, a limited partnership organized under
the laws of the State of Delaware (the “Partnership”) and Donald F. (“Jay”) Lathen and David E.
Jungbauer as nominees for the Investment Manager (the “Nominees™) each a “Party” and
together, the “Parties”.

1. Definitions; Appointment.

(a) Capitalized terms used but not defined herein shall have the meanings specified in the
Confidential Private Placement Memorandum of the Partnership, dated March, 2011 (the
“Memoranduns™). . ‘

W) The Partnership hereby appoints and retains the services of the Investment Manager as its
exclusive investment manager, and the Investment Manager hereby accepts such appointment and
agrees to perform such services set forth herein.

2. Investment Manager Duties. The Investment Manager’s primary duty shall be to
provide investment management services to the Partmership in connection with the Partnership’s
investment activities, subject to the policies and control of the Partnership’s General Partner and
in accordance with and subject to the restrictions and limitations contained in the Memorandum,
including, but not limited to, (a) providing to the Partnership such investment research, advice
and supervision of the Partnership’s investments as it may, from time to time, consider

appropriatefor—the—proper—management—of—its—assets;—(b) providing—the—Partnership—with—=a
continuous investment program, (c) determining which investments shall be purchased, sold or
exchanged, deciding what portion of the assets of the Partnership shall be held in cash and the
various instruments in which the Partnership invests, and executing all such transactions in its
discretion, (d) determining the manner in which rights pertaining to investments shall be
exercised,-and-(¢).providing to.the Parinership_such reports_regarding the Investment Manager’s

performance as the Partnership may reasonably request, from time to time. The Investment
Manager has and shall maintain a professional staff trained and experienced in advising the

Partnership regarding 1ts investment activities. Such statl” 1s and will be adequate for the .
performance of the Investment Manager’s duties under this Agreement. The Investment Manager
may, after consultation with the Partnership, arrange for and coordinate on behalf of the
Partnership and at the Partnership’s expense, the services of other investment professionals and
experts, including consultants, accountants, appraisers, investment banking firms, financial
advisers, legal counsel and other agents.

3. Investment Manager Authority. In connection with its obligations hereunder, the
Investment Manager will have the authority for and in the name of the Partnership:

(a) to purchase, hold, sell, transfer, exchange, mortgage, pledge, hypothecate and otherwise
act to acquire and dispose of, deal in and exercise all rights, powers, privileges and other

incidents—of ownership-or-possession- with-respect toall-securitiesorother-assets-held-or-owned —
by the Partnership, with the objective of the preservation, protection and increase in value thereof;
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®) to purchase securities or other assets for investment and to make such representations to
the seller of such securities or other asscts and to such other persons, that the Investment Manager
may deem proper in such circumstances, including, without limitation, the representatton_that
such securities or other assets are purchased by the Partnership for investment and not with a
view to their sale or other disposition;

(©) to borrow or raise monies from time to time without limit as to amount or manner and
time of repayment, and to issue, accept, endorse and execute promissory notes or other evidences
of indebtedness, and to sccure the payment of any such borrowings, and of the interest thereon,
by mortgage upon or pledge, conveyance or assignment in trust of the whole or any part of the
properties of the Parmership whether at the time owned or thereafter acquired;

(d) to lend any of the securities or other assets;
(e) to issue orders and directions to any bank at which the Partnership maintains an account
with respect to the disposition and application of monies, securities or other assets or property of

the Partnership from time to time held by such bank;

® to open, maintain, conduct and close accounts, including, without limitation, margin
accounts, with any broker, dealer or investment concern, to issue orders and directions to any

broker;dealer-or-investment-concern-at-which-the-Partnership-maintains-an-account-with-respect
to the disposition and application of monies or securities or other assets;

(g) to furnish data processing services, telephone and telecopy services, other utilities,
computer services, clerical services, executivé and administrative services, stationery and other
office supplies and other general purpose office equipment in connection with the foregoing; and

(1)) mthtmﬂWﬁmﬁl‘Pmership‘s
counsel and auditors as generally may be required to properly carry on the business and
operations of the Partnership.

4, Appointment of Nominees. For purposes of performing its duties and obligations

hereunder;-the-Investment-Manager-hereby-appeints;-and-the-Partnership-hereby-acknowledges

and agrees to the appointment of, the Nominees, who shall be authorized to act in behalf of the
Investment Manager and/or the Partnership and shall further be authorized to purchase SO

Investments (as defined in the Memorandum) and establish joint accounts with Participants (as
defined in the Memorandum. In addition, the Nominees shall be free, in their sole discretion, to
add one or more additional nominees, whether as persons or entities and agrees to provide
reasonable prior written notice to the Partnership as to the identity of such other nominee and the
terms and condition on which he/it will act on behalf of the Partnership and provide the services
set forth herein. In performing its duties hereunder, the Nominees covenant and agree that:

(a) It will hold, as and from the date hereof, the SO Investment, and all right, title and
interest therein. and benefit to be derived therefrom, as nominee for and on behalf of the
Partnership only;

(b) It has no legal or beneficial interest in the SO investments;

(©) All other attributes of the beneficial ownership of the SO Investments shall be and remain
in Partnership; :

SEC-EDENARC-E-0041086



(d) Subject to the indemnity hereinafter provided, that it shall at all times and from time to
time deal with the SO Investments as nominees for the Partnership only in accordance with the
written or verbal instructions and directions of Partnership and/or the Investment Manager and
not otherwise; and

(e) 1t shall enter into, execute and deliver in their capacity as nominees for Partnership, all
such instruments and documents as may from time to time be requested by the Partnership in
connection with the SO Investments.

5. Third Party Services. In addition to the services of the Nominees and the Investment
Manager’s own personnel, the Investment Manager shall, to the extent that it determines that it
would be necessary or advisable in order to perform the services for the Partnership which are
required hereunder, arrange for and coordinate the services of other professionals, experts and
consultants (collectively, “Third Parties”), and the Investment Manager may compensate such
Third Parties for such services. The Investment Manager may enter info contracts and
transactions on behalf of the Partnership with any affiliate of the Investment Manager, provided
that the terms of any such contract or transaction are fair and reasonable to the Partnership and
are not less favorable than could be obtained in arms-length negotiations with unrelated Third
Parties for similar services.

i Indemnification-of-Investment-Manager:- Liability-of Investment-Manager:

To the fullest extent permitted by applicable law, the Investment Manager, the Nominees and any
of the Investment Manager’s respective members, officers, partners, directors, agents,
representatives and employees (each, an “Investment Manager Indemnified Person”) will be
indemnified and held harmless solely out of the assets of the Partnership from and against any
liability, loss, expense, judgment, settlement cost, fee and related expenses (including attorneys’

fecs and expenscs); Costs oF damages, joint or scveral, suffered or sustained by Tcason of being or
having been an Investment Manager Indemnified Person or arising out of or in connection with
any action or failure to act on the part of such Investment Manager Indemnified Person in
connection with or in any way relating to the Partnership unless such act or failure to act was
fraud, willful misconduct, gross negligence, violation of applicable law, or violation of such

higher—standard—as- may—be—set—forth—in—any—agreement—between—the—PRartnership—and—such

Investment Manager Indemnified Person (“Disabling Conduct”).

No Investment Manager Indemnified Person shall be subject to any liability for any error of
judgment, mistake of law, or any loss arising out of any investment or the act or omission in the
performance by the Investment Manager Indemnified Person of its duties under this Investment
Management Agreement or for any loss or damage resulting from liquidity of the Partnership’s
assets, or from acts or omissions of custedians or securities depositories or from any war or
political act of any government to which such assets might be exposed, except for any liability,
loss or damage resulting from Disabling Conduct.

7. Non-exclusivity; Other Activities.

(@ The services of the Investment Manager and the Nominees with respect to the Partnership
are not to be deemed to be exclusive and the Nominees, the Investment Manager and any person

controlliig, controlled by or under common control with the Investment Manager (for purposes of

this Section 6 referred to as an “affiliate) shall be free to render services to others, including
affiliates. Such services may include furnishing investment management and advisory services to
others who may have investment policies, objectives and strategies similar to those of the
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Partnership. The Nominees and the Investment Manager will be free, in their discretion to make
recommendations to affiliates or others, or effect transactions on behalf of itself or for affiliates or

- others which may be the same as or different from those recommended to or effected on behalf of
the Partnership. Nothing contained in this Agreement shall prevent the Nominees or the
Investment Manager or any of its affiliates, acting either as principal or agent on behalf of others,
from buying or selling or from recommending to or directing any other account to buy or sell, at
any time, securities of the same kind or class recommended to or directed by the Investment
Manager to be purchased or sold for the Partnership. It is understood that the Nominees, the
Investment Manager, its affiliates, and any officer, director, shareholder, partner, employee or
member of their families may have an interest in a particular transaction or in securities or other
assets of the same kind or class as those whose purchase or sale the Investment Manager may
effect on behalf of the Partnership and that the Nominees and the Investment Manager may effect
portfolio transactions on behalf of the Partnership with affiliates to the extent permitted by law.
The Nominees and the Investment Manager shall not efféct any portfolio transaction on behalf of
the Partnership as principal or with its affiliates acting as principal. It is further understood that
Limited Partners are or may become interested in the Investment Manager and its affiliates, as
directors, officers, employees, partners, and shareholders or otherwise and that directors, officers,
employees, partners, and shareholders of the Investment Manager and its affiliates are or may
become similarly interested in the Partnership as Limited Partners or otherwise.

(b)————'Fhe—lﬂvestlﬁent—Managerand—the—Nonﬁnees—reserve—the-right—to—sponsor—other—ﬁmds—ol——————————
entities that issue securities or other assets that are similar to those of the Partmership.

{©) The Investment Manager and the Nominees shall not be obligated to undertake for the
Partnership any particular investment opportunity which comes to it. The Investment Manager
shall be entitled to refrain from purchasing on behalf of the Partnership or rendering any advice or
services concerning securities or other assets of (i} issuers of which the Investment Manager, its

affiliates oramny of theirofficers; directors, or employees are directors or officers, (ii) issuers for
which the Investment Manager or its affiliates act as financial adviser or underwriter, or (iii)
issuers about which the Investment Manager or any of its affiliates have information which the
Investment Manager deems conﬁdential or non-public,

{d) | ..e—[nvestme’,mL—M,anage:r——sha!l—gwe—er—eause—to—be—gwen—eeneurrerxt—not:ee-to—thv
Partnership with respect to the opening of any investment account for the purpose of holding
assets on behalf of the Partnership.

8. Term. The term of this Agreement shall be the same as the term of the Partnership and
shall terminate upon the complete liquidation of thé Partnership pursuant to the Limited
Partnership Agreement of the Partnership (the “LPA”), except that either Party may terminate this
Agreement pursuant to Section 12 hereof Upon such termination, all fees payable hereunder
shall cease to accrue.
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9. Management Fee. The Investment Manager is entitled to receive a quarterly
management fee calculated at the rate of 0.5 % per annum of the Capital Account of each Limited
Partner (the “Management Fee”), payable in advance, as of the first day of each Calendar
Quarter. The Capital Account of a Limited Partner who makes a Capital Contribution or a
withdrawal from their Capital Account on a date other than the first day of cach Calendar Quarter
will be charged a prorated Management Fee as of the date of such contribution. Notwuthstandmg
anything to the contrary contained herein, the Investment Manager reservés the right, in its sole
discretion, to reduce or waive the Performance Allocation or Management Fee to the General
Partner, its Affiliates or strategic investors.

10. Allocation of Charges and Expenses. The Investment Manager assumes responsibility
for, and shall pay all expenses associated with, providing the investment management services
contemplated hereunder, including maintaining the staff, personnel and office space necessary to
perform its obligations under this Agreement. In addition, the Investment Manager shall pay all
compensation of its officers, employees and agents connected with the investment of the
Partnership’s assets, and shall provide all office space for its officers and employees connected
with the investment and management of the Partnership’s assets.

11. Certain Determinations by the Investment Manager. The Investment Manager shall
determine which payments, amounts, damages, expenses, obligations and other items incurred,
paid_orreceived by the Investment Manager were-in-connection-with-any activities-performed
pursuant to the terms of this Agreement.

12. Independent Contractor.  For all purposes herein, the Investment Manager, the
Nominees and any person to which they may delegate their obligations hereunder shall each be
deemed to be an independent contractor and, except as otherwise expressly provided in this
Agreement or in the LPA, shall have no authority to represent the Partnership or act as an agent

——of-the—Partnership—TFhe—Parties—further-agree—that-neither-the—Investment-Manager-nor-the—
Nominee is a sponsor of the Partnership.

13. Termination of this Agreement.
_ (a) __ Notwithstanding anything to the contrary contained in this Agreement, both _the

Investment Manager and the Nominees are free to terminate this Agreement upon reasonable
prior notice to the Partnership for any reason or no reason whatsoever, In such event, the
Investment—Manager—and/or—the—Nominees—shall—usereasonable—best—efforts—to—locate—a
replacement investment manger or nominee, whether or not controlling, controlled by or under
common control with the Investment Manager and/or Nominees.

(b) Regardless of the cause of the termination of this Agreement, the Investment Manager
shall be entitled to receive all accrued but unpaid fees and expenses incurred by the Investment
Manager pursuant to Sections 8 hereof, through the date of termination.

14, Force Majeure. None of the Parties shall be responsible for failure or delay in
performance under this Agreement when such failure or delay is due to a cause beyond the
reasonable control of the non-performing party, including (a) labor disputes, difficulties or work
stoppages or slowdowns of any kind, (b) hurricanc, earthquake and other natural disasters or fires,
— . (c)-distuption-of any-exchange on-which-a-substantial-part-of-the-Rartnership’s-portfoliois-traded;
(d) a breakdown in the means of communication normally employed in determining the prices of
a substantial part of the Partnership’s portfolio, (¢) there exists a state of affairs that, in the
opinion of the Investment Manager or General Partner, constitutes a state of emergency or period
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of extreme volatility as a result of which disposal of investments or other Partnership property
would not be reasonably practicable or might seriously prejudice the Partnership, or (f) a state of
emergency, declared or undeclared war, act of terrorism, rebellion, or civil disorder (“Force
Majeure™). Performance of this Agreement shall be suspended during such time as any Force
Majeure continues to the extent necessitated by such event of Force Majeure. Any of the Parties
that is relieved of any obligation or duty imposed on it under this Agreement due to a Force
Majeure shall take all reasonable and practical measures and shall make diligent efforts to remove
or cause the removal of such Force Majeure as soon as practicable.

I15. " Governing Law. THIS AGREEMENT SHALL BE GOVERNED BY AND
CONSTRUED AND ENFORCED IN ACCORDANCE WITH THE LAWS OF THE STATE OF
NEW YORK WITHOUT REGARD  TO THE PRINCIPLES THEREOF RESPECTING
CONFLICTS OF LAW OTHER THAN SECTION 5-1401 OF THE GENERAL
OBLIGATIONS LAW OF THE STATE OF NEW YORK.

16. Dispute Resolution

a. The Parties agree that any dispute, disagreement or controversy (“Dispute™) may be
first be submitted to mediation which, by mutual agreement, may be either binding or non —
binding and the persons serving as mediators may be freely chosen but shall be mutually agreed
upon :

b. In the event that the mediation does not resolve the‘Dispute to the mutual satisfaction
of the participating parties, the Dispute shall be submilted to the American Arbitration

-Association (“AAA?”) at its offices in New York City and a single arbitrator shall be appointed to

hear and resolve the Dispute, all in accordance with the rule and regulations of the AAA.

17 Notices—Any-notice-or-report-to-be-given-pursuant-to-the-Agreement-shall-be-deemed-to

bave been duly given or made as of the date sent when delivered personally, mailed by registered
or certified mail (postage prepaid, return receipt requested), sent by courier delivery, or provided
by electronic mail or facsimile transmission, with each confirmed afterwards as soon as
reasonably possible by telephone call, first class mail to the following addresses specified below:

To the Investment Manager at:

— ==+ - = ——-———- —Fleetronie-mail-address:~fto-be-provided l—~———¥—-——

Eden-Are-Capital-Management; EEC

One Penn Plaza, 36" Floor
New York, NY 10019 -

Electronic mail address: [to be provided]

To the Partnership at:

Eden Arc Capital Partners, LP
One Penn Plaza, 36™ Floor
New York, NY 10019

To the Nominee at:

-
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Electronic mail address: [to be provided]

The time to respond to any notice given hereunder shall run from the date of actual delivery to the
addressee or refusal of delivery by the addressee during normal business hours on a business day.

18. Amendment. This Agreement may be amended from time to time only by the written
agreement of the Parties. No provision shall be deemed to have been waived unless such waiver
is contained in a written notice given by the Party claiming such waiver, and no such waiver shall
be deemed to be a waiver of any other or further obligation or liability of the Party or Parties in
whose favor the waiver was given.

19. Successors _and Assigns. Except as otherwise specifically provided berein, this

Agreement shall be binding upon and inure to the benefit of the Parties and their legal
representatives, heirs, administrators, executors, successors and permitted assigns; provided that
(a) without the prior consent of the Parties, the Investment Manager may not assign any of its

and (b) without the prior consent of the Investment Manager, the Partnership may not assign any
of its rights or delegate any of its obligations under this Agreement to any person other than an
affiliate.

20. Counterparts. This Agreement may be executed in several counterparts, each of which
shall be deemed an original but both of which shall constitute one and the same instrument. It

rights-or-delegate-any-ofitsobligationsunder this- Agréement to-any person-otter thamramaffitiate,——————

shatt ot bemecessary forali Parties to execute the same cournterpart hercof.

21. Headings and Captions. Heading and captions contained in this Agreement are inserted
only as a matter of convenience and in no way define, limit or extend or otherwise affect the
scope or intent of this Agreement or any provision hereof.

22. Severability. If any provision of this Agreement, or the application of such provision to
any person or circumstance, shall be held invalid, illegal or unenforceable in any jurisdiction, the

validity, legality and enforceabilily ol (he remaining provisions of this Agreement, or the
application of such provision in jurisdictions or to persons or circumstances other than those to
which it is held invalid, illegal or unenforceable shall not be affected thereby.

[Remainder of Page Intentionally Left Blank]
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IN WITNESS WHEREOF, the Partics below have executed this Agreement as of the date
first written above. .

Eden Arc Capital Partners, LP

/
BY: Manasing Mehrba g &
T'ﬂmDM[Jﬁ /,

Eden Arc Capital Management, LLC

=

BY: Dpwnld Laflo.
Title: MM%\O me ;fﬂ

=

Donald F. Lathen
Nominee

N

Dot Quvifint

David Jungbaver

Nominee




Offering By

EDEN ARC CAPITAL PARTNERS, LP

CONFIDENTIAL

PRIVATE PLACEMENT MEMORANDUM

General Partner

EDEN ARC CAPITAL ADVISORS, LI.C
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COUNTERPART NO.: TO:

THESE SECURITIES ARE BEING OFFERED UNDER AN EXEMPTION FROM REGISTRATION
PURSUANT TO SECTION 4(2) OF THE SECURITIES ACT OF 1933, AS AMENDED, OR
SECURITIES AND EXCHANGE COMMISSION REGULATION D PROMULGATED
THEREUNDER. WHETHER THESE SECURITIES ARE EXEMPT FROM REGISTRATION
PURSUANT TO REGULATION D OR OTHERWISE HAS NOT BEEN PASSED UPON BY THE
SECURITIES AND EXCHANGE COMMISSION, THE ATTORNEY GENERAL OF ANY STATE OR
ANY OTHER REGULATORY AGENCY, NOR HAS ANY SUCH AGENCY PASSED UPON THE
MERITS OF THIS OFFERING. ANY REPRESENTATION TO THE CONTRARY OR ANY
REPRESENTATION THAT ANY REGULATORY AGENCY HAS PASSED UPON THE
ACCURACY OR COMPLETENESS OF THIS PRIVATE PLACEMENT MEMORANDUM OR THE
LIMITED PARTNERSHIP AGREEMENT ACCOMPANYING IT IS A CRIMINAL OFFENSE.

EDEN ARC CAPITAL PARTNERS, LP
(A Delaware Limited Partnership)

One Penn Plaza, 36 Floor
New York, NY 10019

CONFIDENTIAL
PRIVATE PLACEMENT MEMORANDUM

March 2011

for an offer of

Limited Partnership Interests

EDEN_ARC CAPTIAL PARTNERS, LP (the “Partnership™) is a private investment limited partnership

formed under the Jaws of the State of Delaware. This Confidential Private Placement Memorandum (the
“Memorandum”) relates to an offering of limited partnership interests in the Partnership. Prospective
Limited Partners should carefully read and retain this Memorandum.
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INNO EVENT SHALL THIS MEMORANDUM BE DEEMED TO BE AN OFFER TO ANY PERSON
OTHER THAN THE PERSON TO WHOM IT IS ADDRESSED.

THIS MEMORANDUM IS SUBMITTED IN CONNECTION WITH THE PRIVATE PLACEMENT OF
THESE LIMITED PARTNERSHIP INTERESTS AND MAY NOT BE REPRODUCED OR USED FOR
ANY OTHER PURPOSE.

THE PARTNERSHIP IS NOT PRESENTLY, AND DOES NOT PROPOSE IN THE FUTURE TO
BECOME, REGISTERED AS AN INVESTMENT COMPANY UNDER THE INVESTMENT
COMPANY ACT OF 1940, LIMITED PARTNERS WILL NOT, THEREFORE, BE ACCORDED THE
PROTECTIONS EMBODIED IN SUCH LEGISLATION.

OWNERSHIP OF THE LIMITED PARTNERSHIP INTERESTS OFFERED HEREBY INVOLVES A
SIGNIFICANT DEGREE OFRISK:

THE GENERAL PARTNER HAS AGREED TO MAKE AVAILABLE, PRIOR TO THE
CONSUMMATION OF THE TRANSACTION CONTEMPLATED HEREIN, TO EACH OFFEREE OF
INTERESTS AND ITS REPRESENTATIVE(S) THE OPPORTUNITY TO ASK QUESTIONS OF,
AND RECEIVE ANSWERS FROM, THE GENERAL PARTNER OR ANY PERSON ACTING ON ITS
BEHALF CONCERNING THE TERMS AND CONDITIONS OF THIS OFFERING, AND TO
OBTAIN ANY ADDITIONAL INFORMATION, TO THE EXTENT IT POSSESSES SUCH
INFORMATION OR CAN ACQUIRE IT WITHOUT UNREASONABLE EFFORT OR EXPENSE,
NECESSARY TO VERIFY THE ACCURACY OF THE INFORMATION SET FORTH HEREIN.

THE_GENERAL PARTNER MAY TAKE SHORT POSITIONS OR WRITE DERIVATIVE
CONTRACTS ON BEHALF OF THE PARTNERSHIP. PROSPECTIVE LIMITED PARTNERS
SHOULD BE AWARE THAT THE POTENTIAL RISKS INHERENT IN SHORT SELLING OF
SECURITIES AND DERIVATIVE CONTRACTS ARE GREATER THAN THOSE ASSUMED IN
CONNECTION WITH MANY OTHER TYPES OF SECURITIES INVESTMENTS,

T THELIMITED PARTNERSHIP INTERESTS MAY-NOT BE-TRANSFERRED-IN-THE-ABSENCEOF— — — ——
AN EFFECTIVE REGISTRATION STATEMENT OR AN OPINION OF COUNSEL THAT AN
EXEMPTION FROM REGISTRATION IS AVAILABLE.

" THERE CAN BE NO ASSURANCE THAT THE INVESTMENT OBJECTIVES OF “THE™
PARTNERSHIP WILL BE ACHIEVED. IN FACT, PRACTICES THAT MAY BE UTILIZED BY THE
PARTNERSHIP, SUCH AS SHORT SELLING, LEVERAGE AND TAKING SIGNIFICANT

ii
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POSITIONS IN A LIMITED NUMBER OF SECURITIES, CAN, IN CERTAIN CIRCUMSTANCES,
EXACERBATE THE ADVERSE IMPACT OF PARTICULAR TRANSACTIONS OR CONDITIONS
ON THE PARTNERSHIP’S INVESTMENT PROGRAM.

THERE ARE NO TAX BENEFITS FROM AN INVESTMENT IN THE PARTNERSHIP AND ANY
INVESTMENT SHOULD BE MADE SOLELY FOR ECONOMIC REASONS.

PROSPECTIVE INVESTORS SHOULD NOT CONSTRUE THE CONTENTS OF THIS
MEMORANDUM OR ANY PRIOR OR SUBSEQUENT COMMUNICATION FROM THE
PARTNERSHIP, GENERAL PARTNER, ITS AFFILIATES, OR ANY PROFESSIONAL
ASSOCIATED WITH THIS OFFERING, AS LEGAL, TAX OR INVESTMENT ADVICE. EACH
INVESTOR SHOULD CONSULT WITH AND RELY ON ITS OWN PERSONAL COUNSEL,
ACCOUNTANT AND OTHER ADVISORS AS TO LEGAL, TAX AND ELCONOMIC
IMPLICATIONS OF THE INVESTMENT DESCRIBED HEREIN AND I1'S SUITABILITY FOR IT.
NO REPRESENTATION OR WARRANTY IS OR CAN BE MADE AS TO THE ECONOMIC

—RETFURNFHATMAY-ACCRUE FO-A-LIMITED-PARTNERE-ANY.

NO DISTRIBUTION OF THIS MEMORANDUM IN WHOLE OR IN PART, OR THE DIVULGENCE
OF ANY OF ITS CONTENTS, IS PERMITTED UNLESS AUTHORIZED BY THE GENERAL
PARTNER. NO OFFERING LITERATURE OR ADVERTISING IN WHATEVER FORM SHALL BE
EMPLOQYED IN THE OFFERING OF THESE LIMITED PARTNERSHIP INTERESTS, EXCEPT THE

INFORMATION CONTAINED HEREIN OR AUTHORIZED BY THE GENERAL PARTNER. NO
PERSON HAS BEEN AUTHORIZED TO MAKE REPRESENTATIONS, OR GIVE ANY
INFORMATION, WITH RESPECT TO THESE LIMITED PARTNERSHIP INTERESTS, EXCEPT
THE INFORMATION CONTAINED HEREIN.

THIS MEMORANDUM DOES NOT CONSTITUTE AN OFFER OR SOLICITATION TO ANYONE

~ 7 INANY STATE OR OR SOLICITATIONTS
NOT AUTHORIZED. e e i e e e e et e e e e e e

REFERENCE SHOULD BE MADE TO THE LIMITED PARTNERSHIP AGREEMENT,
SUPPORTING DOCUMENTS AND OTHER INFORMATION FURNISHED HEREWITH FOR THE
-r———————COMPLETE ~INFORMATION ~CONCERNING —THE—RIGHTS —AND—OBLIGATIONS—OF—FHE

PARTIES THERETO. CERTAIN PROVISIONS OF SUCH AGREEMENTS ARE SUMMARIZED IN
THIS MEMORANDUM, BUT IT SHOULD NOT BE ASSUMED THAT THE SUMMARIES ARE
COMPLETE.

FOR GEORGIA INVESTORS
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THESE INTERESTS HAVE BEEN ISSUED OR SOLD IN RELIANCE ON PARAGRAPH THIRTEEN
(13) OF CODE SECTION 10-5-9 OF THE GEORGIA SECURITIES ACT OF 1973, AND MAY NOT
BE SOLD OR TRANSFERRED EXCEPT IN A TRANSACTION WHICH 1S EXEMPT UNDER SUCH
ACT OR PURSUANT TO AN EFFECTIVE REGISTRATION UNDER SUCH ACT.

FOR FLORIDA INVESTORS

PURSUANT TO THE LAWS OF THE STATE OF FLORIDA, IF SALES ARE MADE TO FIVE (5)
OR MORE INVESTORS IN FL.ORIDA, ANY FLORIDA INVESTOR MAY, AT ITS OPTION,
WITHDRAW, UPON WRITTEN (OR TELEGRAPHIC) NOTICE, ANY PURCHASE HEREUNDER
WITHIN A PERIOD OF THREE (3) DAYS AFTER (A) THE INVESTOR FIRST TENDERS OR PAYS
TO THE PARTNERSHIP, AN AGENT OF TIE PARTNERSHIP OR AN ESCROW AGENT THE
CONSIDERATION REQUIRED HEREUNDER, (B) THE INVESTOR DELIVERS ITS EXECUTED
SUBSCRIPTION AGREEMENT, OR (C) THE AVAILABILITY OF THAT PRIVILEGE IS
COMMUNICATED TO SUCH INVESTOR, WHICHEVER OCCURS LATER

NASAA UNIFORM LEGEND

IN MAKING AN INVESTMENT DECISION INVESTORS MUST RELY ON THEIR OWN
EXAMINATION OF THE ISSUER AND THE TERMS OF THE OFFERING, INCLUDING THE
MERITS AND RISKS INVOLVED. THESE SECURITIES HAVE NOT BEEN RECOMMENDED BY
ANY FEDERAL OR STATE SECURITIES COMMISSION OR REGULATORY AUTHORITY.
FURTHERMORE,-THE FOREGOING AUTHORITIES HAVE NOT CONFIRMED THE ACCURACY

LA ~2 Ay

OR DETERMINED THE ADEQUACY OF THIS DOCUMENT. ANY REPRESENTATION TO THE
CONTRARY 1S A CRIMINAL OFFENSE. THESE SECURITIES ARE SUBJECT TO
RESTRICTIONS ON TRANSFERABILITY AND RESALE AND MAY NOT BE TRANSFERRED OR
RESOLD EXCEPT AS PERMITTED UNDER THE SECURITIES ACT OF 1933, AS AMENDED,
AND THE APPLICABLE STATE SECURITIES LAWS, PURSUANT TO REGISTRATION OR

EXEMPTION THEREFROM. INVESTORS SHOULD BE AWARETHAT-THEY—WIEEL—BE
REQUIRED TO BEAR THE FINANCIAL RISKS OF THIS INVESTMENT FOR AN INDEFINITE
PERIOD._OF TIME
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SUMMARY OF OFFERING

THIS SUMMARY OF CERTAIN PROVISIONS OF THE CONFIDENTIAL PRIVATE PLACEMENT
MEMORANDUM (THE “MEMORANDUM?™) IS INTENDED ONLY FOR GENERAL REFERENCE.
NOT ALL THE MATERIAL FACTS RELATING TO THIS INVESTMENT APPEAR IN THIS
SUMMARY. THE MEMORANDUM AND EXHIBITS ATTACHED HERETO DESCRIBE IN
DETAIL NUMEROUS ASPECTS OF THE TRANSACTION WHICH ARE MATERIAL TO
PROSPECTIVE INVESTORS. THIS MEMORANDUM, THE LIMITED PARTNERSHIP
AGREEMENT AND OTHER DOCUMENTS ATTACHED HERETO SHOULD BE READ AND
UNDERSTQOD IN THEIR ENTIRETY BY EACH PROSPECTIVE INVESTOR.

PARTNERSHIP INTERESTS ARE SUITABLE ONLY FOR SOPHISTICATED INVESTORS FOR
WHOM AN INVESTMENT IN THE PARTNERSHIP DOES NOT CONSTITUTE A COMPLETE
INVESTMENT PROGRAM AND WHO FULLY UNDERSTAND AND ARE ABLE TO ASSUME
THE RISKS INVOLVED IN THE PARTNERSHIP’S INVESTMENT PROGRAM. (SEE “CERTAIN
RISK FACTORS” AND “LIMITATIONS ON TRANSFERABILITY; SUITABILITY
REQUIREMENTS”). THE PARTNERSHIP’S INVESTMENT PRACTICES, BY THEIR NATURE,
MAY BE CONSIDERED TO INVOLVE A SUBSTANTIAL DEGREE OF RISK.

TAX-EXEMPT ORGANIZATIONS CONSIDERING AN INVESTMENT IN THE PARTNERSHIP
INTERESTS SHOULD CONSULT WITH THEIR OWN ADVISORS AS TO THE TAX IMPACT AND
OTHER EFFECTS UPON THEM OF THE PARTNERSHIP'S INVESTMENT POLICIES,
INCLUDING ITS USE OF LEVERAGE IN CONNECTION WITH ITS INVESTMENT ACTIVITY.
(SEE “TAX ASPECTS.”)

e THEPARTNERSHIP: ___ EDEN_ARC_CAPITAL PARTNERS, LP, a_ Delaware limited

partnership (the *Partnership™), is offering limited partnership interests
(the “Limited Partnership Interests”) in the Partnership to a limited
number of qualified investors.

The Limited Partnership Interests being offered have not been

registered under the Securities Actof 1933, as amended(the—“1933
Act”), the securities laws of any state of the United States or the
Investment Company Act of 1940, as amended (the “1940 Act™).
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INVESTMENT

OBJECTIVE: The Partnership will principally focus on making investments in
securities which contain a “survivor's option” or similar feature.
Survivor's option investments (“SO Investments™) contain special
redemption rights, typically in the form of a par put, which allows the
investment to be sold back to the issuer at par prior to the maturity date
in the event of the death of an owner. The Partnership will purchase the
SO Investments in joint accounts with terminally ill individuals
(“Participants™). The General Partner reserves the right to change or
modify the Partnership’s Investment Objective upon notice to each
Limited Partner; provided however, that prior to the effectiveness of
such change in Investment Objective, each Limited Partner shall be
given the right 1o withdraw from the Partnership. See “Description of
Investment Objectives and Strategy™ for a more detailed discussion of
the Partnership's investment objective.

GENERAL PARTNER AND EDEN ARC CAPITAL ADVISORS, LLC, a Delaware limited liability

INVESTMENT MANAGER: company, i35 the Generat ~Partrerof the—Partnership—the—General
Partner™). EDEN ARC CAPITAL MANAGEMENT, LLC, a Delaware
limited liability company, is the Investment Manager of the Partnership.
Mr. Donald F. (*Jay”) Lathen is the managing member of the General
Partner and the Investment Manager (the “Managing Member™).

Neither the General Partner or the Investment Manager is presently
registered under the Investment Advisers Act of 1940, as amended (the

“Advisers Act™), but may so register in the future.

INITIAL CAPITAL
CONTRIBUTIONS: The minimum capital contribution required of a Limited Partner on an

fritial subscriptionfor-Limited—PartnershipInterests—is—five-hundred
thousand dollars ($500,000), subject to the General Partner’s discretion
to make exceptions (“Initial Capital Contribution™). Subsequent capital

contributions shall not be less than one hundred thousand dollars
($100,000), subject to the General Partner’'s discretion to make
exceptions. The Initial Capital Contribution, together with all
subsequent contributions may be designated collectively as capital
contributions (“Capital Contributions”). The General Partner may, in
its absolute discretion, decline to accept the subscription of any
prospective investor. A capital account (the “Capital Account™) shall be

established for each Limited Partner upon receiving such Limited
Partner’s Initial Capital Contribution. All Capital Contributions shall
be available to the General Partner 1o carry out the objectives and
purposes of the Partnership. The General Partner may, in its discretion,
permit the Initial Capital Contribution to be made in securities.

The initial offering period (the “Initial Offering Period™) for the
Partnership shall be the period during which such Inijtial Capital
Contributions have been received by the Partnership, as the General

INITIAL OFFERING
PERIOD / INITIAL

™~
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CLOSING: Partner shall determine in its sole discretion. Thereupon, the General
Partner will declare that the Initial Offering Period has been closed
(“Initial Closing™). Limited Partners who subscribe during such Initial
Offering Period shall be referred to as the “Initial Limited Partners.”

ADDITIONAL CLOSINGS: After the Initial Closing, the General Partner may accept additional
subscriptions on different terms, including, without limitation, by
calculating the Net Asset Value of the Partnership at the end of the
Calendar Month on which the subscription is accepted by the General
Partner (the “Additional Closings™) or by providing for a return on
capital that is similar or different from that provided to Initial Limited
Partners, as set forth in the second paragraph under “Performance

Allocation” below.
PERFORMANCE The General Partner is granted a Performance Allocation in the event
ALLOCATION: that there is an appreciation in the Capital Account of Limited Partners

in an amount in excess of the Limited Partner’s capital contributions
(“Capital Contributions™), as adjusted for contributions, withdrawals

and—any—appreciation—which—has—been—previously—credited—to—such
Limited Partner’s Capital Account and which has been subject to a
Performance Allocation (the “Maximum Capital Account”). To the
extent that: (i) at the end of a Calendar Quarter; (ii) upon a Limited
Partner’s complete withdrawal; or (iii)in the General Partner’s
discretion, upon a partial withdrawal, a Limited Partner’s Maximum
Capital Account reflects increases due to the performance of the

Partnership,-a-Pecformance-Allocation-will_be allocated fo_the General
Partner’s Capital Account. The Performance Allocation will be an

amount equal to thirty percent (30%) of the increase in a Limited

Partner’s Maximum Capital Account.

The General Partner’s Performance Allocation will be computed each
Calendar-Quarter—In-the-cvent-that-an-Initial-Limited-Partner_has_not

realized an average annualized ten percent (10%) return during the
earlier of two (2) years from the date of such Initial Limited Partner’s

Initia] Capital Contribution or a complete withdrawal from the
Partnership (the “Measuring Period”), computed at the rate of two and
one — half percent (2.5%) per Calendar Quarter, net of all Partnership
expenses, including the Management Fee (as defined herein) and
thereafter the Performance Allocation and based upon the amount of
such Initial Capital Contribution, the General Partner will reimburse the
Performance Allccation received by the General Partner to the Capital

Account of such Initial Limited Pariner so that the Initial Limited
Partner will have achieved an annualized ten percent (10%) retumn
during such Measuring Period; provided however that the amount to be
reimbursed to the Capital Account of a Limited Partner shall not exceed
the total amount received by the General Partner as its Performance

(72
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The General Partner reserves the right, in its sole discretion, to reduce
or waive the Performance Allocation or Management Fee set forth
herein in connection with a Limited Partnership Interest acquired by the
General Partner, its Affiliates (as defined below) or strategic investors.
“Affiliates” shall refer to the principal(s), affiliate(s), manager(s),
member(s), officer(s), and employee(s), and next of kin related to the
Managing Member of the General Partner.

ADMISSION OF NEW The General Partner may, in its sole discretion, allow Limited Partners
LIMITED PARTNERS to make Capital Contributions and admit new Limited Partners to the
AND CAPITAL Partnership on the first day of each calendar month or on such other
CONTRIBUTIONS: dates as the General Partner may determine in its sole discretion (each

an “Interim Date™).

REDEMPTION BY A After entering the Partnership and for a period of twelve (12) months
LIMITED PARTNER: (the “Lock-Up Period”), a Limited Partner may not redeem its Capital
Account or any portion thereof. On or after the Lock-Up Period, a
Limited Pariner may elect to redeem its Capital Account at the end of a

Calendar Quarter by providing written notice to the General Partner
(“Redemption Request’).

A Limited Partner may make a partial redemption of its Capital
Account upon written notice to the General Partner, and remain a
Limited Partner, provided that such capital redemption does not reduce
the Capital Account to less than the amount initially accepted, subject to

the discretion of the General Partner to permit redemption of a greater
amount.

Partial withdrawals must be made in minimum amounts of fifty
thousand dollars ($50,000) and in multiples of ten thousand dollars

L3210 000N

(<)
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The General Partner will distribute ninety-five percent (95%) of the

amount redeemed by a Limited Partner within ten business days of the
end of the second calendar quarter following the Redemption Request
{such quarter end being the “Redemption Valuation Date™) and the
balance within thirty (30) business days of receipt by the Partnership of
its next succeeding annual audited financial statements.

If Redemption Requests received by the General Pariner from Limited

Partners after being subject to the Lock — Up Period, are in an aggregate
amount more than ten percent (10%) of the Capital Accounts of all
Limited Partners in the Partnership, the General Partner may, in its
discretion, reduce each request for redemptions pursuant to such
Redemption Notices pro-rata, so that redemptions are equal to ten

percent-(10%)-of all-ef the-Capital-Accounts-in-the-Partnership:

A redeeming Limited Partner whose Redemption Request is so reduced
will be deemed to have submitted a Redemption Request to have the
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NET ASSET VALUE:

remaining balance as specified in the original Redemption Request
withdrawn on the next following redemption date, on a priority basis
and without the need to submit a further Redemption Request;
provided, however, that redemptions shall always be subject to the
discretion of the General Partner to reduce each request for redemptions
pursuant to each Redemption Request on a pro rata basis to ensure that
no more than ten percent (10%) of the Capital Accounts of the
Partnership shall be withdrawn during any next following redemption
date, unless the General Partner otherwise determines.

The General Partner may also withhold taxes on any payment to a
Limited Partner to the extent required by the Internal Revenue Code of
1986, as amended (the “Code™) or other applicable law.

“Net Asset Value” shall mean the value of all of the assets of the
Partnership determined in accordance with the Partnership’s Limited
Partnership Agreement (a copy of which is annexed hereto as Exhibit
A), less all Partnership liabilities and reserves established by the
General Partner in its sole discretion. The Net Asset Value shall be

EXPENSES AND
MANAGEMENT FEE:

computed—in—aceordance—with—Generally—Accepted—Accounting
Principles (“GAAP”), except with respect to organizational expenses.

Each Limited Partner shall pay a fee to the General Partner or its
designee, on the first day of each Calendar Quarter, in advance (the
“Management Fee”), to be debited from the Capital Account of such
Limited Partner, in an amount equal to .125% per Calendar Quarter, or
0.5%-on-an-annualized-basis_of_the Cupital Account of_each Limited

Partner as of such date.

The Capital Account of a Limited Partner who makes a Capital
Contribution or a withdrawal from their Capital Account on a date other
than the first day of each Calendar Quarter will be charged a prorated

Management Fee as of the date of such contribution.

The Partnership will pay_in addition to the Management Fee, all

expenses associated with the Partnership's operations ("Reimbursable
Expenses"), including, without limitation: (i) expenses related to the
evaluation, acquisition or disposition of investments; (ii) Partnership
expenses such as brokerage commissions, custody charges, trustee fees,
financing costs, payments to Participants; (iii) research and investment
management related services and equipment (including, without

limitation, third_party research_services, telephone lines, telephone
equipment, telephone service, news and quotation equipment, computer
facilities, computer software and terminals, professional fees including
on — going accounting and legal fees and expenses and publications);
(iv) interest and commitment fees on loans and debit balances;
withholding and transfer taxes; governmental fees; marketing expenses,

including fravel and fees associated witli tesearch and professional
conferences; and (v) such other necessary and appropriate costs and
expenses necessary for the operation of the Partnership and its incurred
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operations.

The General Partner may use “soft” or commission dollars to pay for
cxpenses of the Partnership in accordance with the research-related safe
harbor within Section 28(e) of the 1934 Act.

ACCESS TO INFORMATION

The address of the General Partner is One Penn Plaza, 36" Floor, New York, NY 10019, or such other
places as the General Partner may désignate from time to time, telephone: (212) 786 - 7414; fax: (646)
349 — 5964. Prospective investors are invited to review any materials available from the General Partner
relating to the Partnership, the operations of the Partnership and this offering. The General Partner will
answer all reasonable inquiries from prospective investors related thereto. The General Partner will
provide prospective investors with any additional information necessary to verify the accuracy of any
representations or information set forth in this Memorandum. Such review is limited by the proprietary
and confidential nature of the investment analysis and strategy to be utilized by the General Partner and
by the confidentiality of personal information relating to investors.

Due to the financial sophistication of the persons to whom this offering is directed, this Memorandum sets
forth certain information material to evaluating the merits of an investment in the Partnership in summary
form only. Prospective investors are urged to consult with their own advisors prior to deciding whether to
invest in the Partnership.

SUBSCRIPTIONS-PROCEDURES AND PAYMENTS

A person desiring to invest as a Limited Partner is required to accept and adopt the provisions of the
Limited Partnership Agreement and satisfy eligibility requirements by:

1. Completing and executing the applicable Subscription Agreement (a copy of which is annexed
hereta as Exhibit BY;
2. If required by the General Partner, having its purchaser representative complete and execute a

Puarclraser Representative-Questionnaire-which-is-contained-in-the-Subscription Agreement; and

3. Delivering all such documents to the Partnership.

Except as provided by the securities laws of certain states, a subscription is irrevocable and may be
accepted on behalf of the Partnership upon the countersignature of the General Partner.

‘Fhe-General-Partner-has-the-absolute-right to_reject any subscription which is tendered. In the event a

subscription is rejected, all amounts paid to the Partnership will be promptly returned to the prospective
subscriber without interest or deduction, together with all related documents duly canceled.

Eligible Subscribers

The Limited Partnership Interests offered hereunder will be offercd pursuant to an exemption from
registration provided in Paragraph 4(2) of the 1933 Act, as amended, or Regulation D promuigated
thereunder.
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Each investor acquiring such Limited Partnership Interests must represent, by executing the Subscription
Agreement, that it is acquiring the Limited Partnership Interest for its own account for investment without
any present intention to resell, distribute, or in any way transfer or dispose of its Limited Partnership
Interest in the Partnership and, if the investor is an individual investor, the investor must be at least
twenty-one (21) years of age. In addition, each Limited Partner must represent that he is an “accredited
investor” as defined below.

EACH INVESTOR, BY SIGNING THE SUBSCRIPTION AGREEMENT, WILL AGREE TO BE
BOUND BY THE LIMITED PARTNERSHIP AGREEMENT AND AGREES TO INDEMNIFY AND
HOLD HARMLESS THE PARTNERSHIP, THE GENERAL PARTNER AND ALL LIMITED
PARTNERS FROM AND AGAINST ANY AND ALL LOSS, DAMAGE, OR LIABILITY,
INCLUDING REASONABLE ATTORNEYS® FEES THAT THE GENERAL PARTNER,
PARTNERSHIP OR ANY OF THE LIMITED PARTNER(S) SUSTAINS OR INCURS, BY REASON .
OF, OR IN CONNECTION WITH, ANY MISREPRESENTATION OR BREACH OF ANY
WARRANTY OR AGREEMENT BY SUCH INVESTOR UNDER THE SUBSCRIPTION
AGREEMENT, THE QUESTIONNAIRE OR ANY OTHER DOCUMENT DELIVERED BY THE
INVESTOR TO THE PARTNERSHIP IN CONNECTION WITH ITS INVESTMENT IN THE
PARTNERSHIP, THE RESALE OR REDISTRIBUTION OF THE INTERESTS BY SUCH INVESTOR
IN VIOLATION OF THE 1933 ACT OR ANY OTHER APPLICABLE FEDERAL OR STATE

QRALIRITIRGC TI-AX

VLAGUNRT T ILOTLILTITYY .

Accredited Investors

In order to qualify as an “accredited investor',” an investor will be required to certify that it comes within
any one of the categories of accredited investors set forth in Rule 501(a) of Regulation D promulgated
under the 1933 Act, including, without limitation, any one of t‘llgjp_llgv_ving:

(i) any natural person whose individual net worth (or joint net worth with his or her spouse) exceeds
one million dollars ($1,000,000) at the time of purchase (excluding primary residence);

(ii) any natural person with a yearly gross income above two hundred thousand dollars ($200,000) or

joint income with his or her spouse in_excess_of three_hundred thousand dollars ($300,000) in each of the
— : =
two most recent years and who reasonably expects to reach the same income level in the current year;
.—_-—-F——

—(iii)—amyentity irwhictrali of theequity owners are aceredited investors umder (or (i) above;,
(iv)  an organization described in Section 501(c)(3) of the Code, a corporation, a Massachusetts or
similar business trust, or a partnership, in each case not formed for the specific purpose of acquiring the
securities being offered, and with total assets in excess of five million dollars ($5,000,000);

v) a trust, with total assets in excess of five million dollars ($5,000,000), not formed for the specific

purpose-of-acquiring-the-securities;-whose-purchase-is-directed-by-a-person-whos-either-alone-or-with-a
purchaser representative, has such knowledge and experience in business and financial matters that he is
capable, as defined by the 1933 Act, of evaluating the merits and risks of the prospective investment;

TPursuant 1o the provisions of the Dodd-Frank Wall Street Reform and Consumer Protection Act (the “Dodd-Frank Act”), the
Sccurities and Exchange Commission (“SEC™) is mandated to review the definition of “Accredited Investor™ and therefore, the
definition of “Accredited Invesior” provided above may be modified, from time Lo time, by the SEC. However, the SEC may not
increase the one million dollar ($1,000,000) threshold provided for the calculation of net worth under paragraph (i) above for a
period of four (4) years from the date of the cnactment of the Dodd-Frank Act, or until July 21, 2014,

~
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(vi)  abank as defined in Section 3(a)(2) of the 1933 Act, acting in its fiduciary capacity as a trustee,
or subscribing for the purchase of securities being offered on its own behalf;

(vii)  an employee benefit plan within the meaning of the Employee Retirement Income Security Act of
1974 (“ERISA™) where investment decisions are made by a plan fiduciary, as defined in Section 3(21) of
ERISA, which is either a bank, savings and loan association, insurance company or registered investment
advisor, or has total assets in excess of five million dollars ($5,000,000), or is a self-directed plan, with
investment decisions made solely by persons that are accredited investors as defined under the 1933 Act;

or

(viii)  an individual retirement account established in the name(s) of a person or persons who is or are
accredited investors.

Qualified Client

In order to qualify as a “Qualificd Client.” an investor must be:

(i) an individval or company with a net worth in excess of $1.5 Million. A natural person or
company whose net worth (or, in the case of a natural person, joint net worth with his or her spouse) at

the-time-of-entering-inte-this-Agreement-exceeds-$1;500,000.-(Explanation:-In-calculating net worth, you
may include your equity in personal property and real estate, including your principal residence, cash,
short-term investments, stock and securities. The inclusion of equity in personal property and real estate
should be based on the fair market value of such property less debt secured by such property.)

(i) an individual or company with $750,000 under management. A natural persoﬁ or company
who-has-at-least-$750,000-under_the-manageriieni ol_the General Partner immediately after entering into

this Agreement.

(i) an individual or company who is a Qualified Purchaser under 1940 Act. A natural person or
company who is a qualified purchaser as defined in Section 2(a)(51)(A) of the 1940 Act at the time of
entering into this Agreement.

@iv) an executive Officer, Director, Partner etc. of General Partner. A natural person who is an

executive-officer, director, trustee,-general partner, or person serving in_a similar capacity, of the Geneyal )
Partner.

™) an employee of General Partner. A natural person who is an employee of the General Partner

(other than an employee performing solely clerical, secretarial or administrative functions with regard to

the General Partner) who, in connection with his or her regular functions or duties, participates in the

investment activities of the General Partner, provided that such employee has been performing such
functions.and.duties for or on behalf.of the General Partner, or substantially similar functions or duties for —
or on behalf of another company, for at least 12 months.

THE GENERAL PARTNER

Mr. Donald-E.-(“Jay?).Lathen is the Managing Member of the General Partner. Mr. Lathen’s biographyis

set forth below.

Mr. Lathen was a Managing Director in the investment banking department at Citigroup from July 2007
until September 2008. While at Citigroup, he was a Managing Director and co-head of Citigroup's energy
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mergers and acquisition business in the US. Prior to joining Citigroup, Mr. Lathen was a Managing
Director at Lehman Brothers where he spent 11 years with its industry-leading Global Natural Resources
investment banking group. Over the course of his 15 year investment banking career, Mr. Lathen has
advised on over $100 billion worth of completed transactions. In July 2009, Mr. Lathen founded and has
been the President and CEO of EndCare, a specialty investment company focused on survivor's option
corporate bonds. Since the inception of Endcare, Mr. Lathen has invested his own capital and capital
provided by outside investors in joint accounts with over 10 Participants. EndCare has successfully
redeemed several million dollars worth of bonds in these accounts. Due to the success of these
investments, Mr. Lathen has decided to form the Partnership in order to further scale its investment
strategy. Mr. Lathen received his BA in Economics from Rice University in 1989 and his MBA with
distinction from the University of Michigan in 1993.

DESCRIPTION OF INVESTMENT OBJECTIVES AND STRATEGY

The Partnership intends to focus on the purchase and subsequent “put” of SO Investments. SO
Investments contain a provision known as a “survivor’s option” or “death put,” which allows the
investment, typically a fixed income security, to be sold back or “put” to the issuer, at par plus accrued
interest, upon the death of the holder. Instruments which contain a survivor's option or similar feature
include corporate bonds, brokered certificates of deposit (“CDs™), certain retail tranches of mortgage

backed securities (“MBS”) and certain structured finance products which are marketed and sold to retail
investors. Currently there are an estimated $75 to $100 billion face amount of survivor’s option corporate
bonds (“SO Bonds”) outstanding from approximately 60 issuers and approximately $600 billion face
amount of survivor's option brokered CDs (“SO CDs”) from several hundred issuers. Many SO
Investments trade at par or higher. However, at any given time, there are numerous opportunities to
purchase SO Investments in the secondary market at a discount to par. These discounts exist for multiple
reasons including low coupon, callability, lack of liquidity, small lot size, supply/demand imbalances,

investor sentiment and underlying credit concerns of the issuers. By purchasing SO Investments at a
discount to par, the Partnership hopes to generate superior uncorrelated risk-adjusted returns through an
eventual exercise of the survivor's option put right.

DESCRIPTION OF “SO” INVESTMENTS

SO Investments are typically marketed to retail investors through underwritten offerings by securities

brokers—The-surviver's-option-feature-is-imbedded-in-the-security-and-can-be-exercised-by the holder.
regardless of whether it was purchased at issuance or in the secondary market. Retail investors like the
survivor's option feature because it provides valuation certainty and a source of Tiquidity for surlix_o'r‘s
and their heirs. Issuers of SO Investments tygi?l_lyen]oy lower funding costs because retail investors_are
willing to accept a lower yield on SO Investments than for investments which do not contain the
SUFVIVOr's option Teatire. —
‘_—‘v——&
The-key-element-of-the-Parinership's-investment_strategy-is to_acquire SO _Investments_in joint accounts

(“Joint Accounts™) with Participants. The Managing Member of the General Partner has developed a
network of hospices and social workers who will help identify Participants for the Partnership's

investment strategy. In order to receive hospice care in the United States individual must have a
terminal diagnosis, must agree to receive only palliative care and must have a life expectancy of less than
6 months as determined by a physician. Participants will be compensated by the Partnership for agreeing

fo be an owner of a joint account.” Mr. Lathen conducts or will conduct extensive due diligence on
Participants to confirm medical prognosis and financial status prior to being selected and will also enter
into a written agreement (Participant Agreement”) with the Participant, setting forth the terms and
conditions of their ownership and rights to the Joint Accounts.
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By owning SO Investments in a joint account with a Participant, the “survivor's option” feature of the
bond, for which the market typically places no value, becomes potentially very valuable. Upon the death
of a Participant, SO Investments in the joint account with that Participant will be liquidated, either
through a secondary market sale or, more likely, a par redemption with the issuer through the exercise of
the survivor's option feature. As Joint Accounts with existing Participants are liquidated, the Partnership
will reinvest proceeds in Joint Accounts with new Participants.

The Joint Accounts will be structured as joint tenancies with rights of survivorship (“JTWROS”) betwecen

the Participant and one or more nominee owners (“Nominees™) acting on behalf of the Partnership. Mr.

Lathen has agreed to serve as a Nominee for the Partnership on the Joint Accounts for no consideration.

Employees of the General Partner and third party fiduciaries may also serve as Nominees for the Q b -

Partnership on the Joint Accounts. The Partnership will enter into written nominee agreements with all wes

Nominees who serve on the Partnership's behalf with respect to the Joint Accounts. In addition, strict.. A A E[M

governance protections and funds flow protocols will be placed on all Joint Accounts to protect the L Ad
# -

accounts from upautfiorized trading or funds transfers.

The JTWROS ownership format is a common form of ownership utilized by two or more individuals to
hold property in the United States, It is the default joint account structure utilized by the securities
brokerage industry. JTWROS offers several advantages in the context of the Partnership's investment

strategy. First, it is explicitly recognized by 15suers of SO Investments—asa-valid-form-of-ownership-for
purposes of exercising the survivor's option feature. Second, it is easily created through the account
opening process at the brokerage firm. Third, it avoids probate of the Participant's estate because, by
operation of law, the Participant's ownership of the Joint Account passes to the Partnership's Nominees as
surviving owners.

The General Partner believes that SO Investments offer a very attractive investment opportunity for the

Partnership. - The Partnership; throngh the Joint-Accounts;-wili-prineipally-invest-in-long-dated-securities
which are trading at a discount to par. These investments typically trade at higher yields than comparable
institutionally traded securities of the same issuer due to small issue sizes, smaller trading lots, lower
liquidity, opaque trading with few market makers, and call provisions which are common with SO
Investments. Returns are further enhanced by recoupment of the purchase price discount prior to maturity
through the exercisc of the survivor's option. The average duration of the Partnership's SO Investments is

expected to be 6 to 12 months. Finally, returns will be further enhanced through the use of leverage
provided by the brokerage firm and/or third parties. The General Partner believes that the investment

sfrategy can generate superior uncorrelated—risk-adjusted—returns—in—a—broad—variety—of—market

environments.

The General Partner reserves the right to change or modify the Partnership’s Investment Objectives and
Strategy upon notice to each Limited Partner; provided however, that prior to the effectiveness of such
change in Investment Objective, each Limited Partner shall be given the right to withdraw from the
Partnership,

USE OF PROCEEDS

The proceeds from the sale of Limited Partnership Interests will be available for the Partnership’s
investment program. The Partnership will pay directly, or reimburse. the General Partner (or its designee)

foradvancing thelegal; accounting-and other-expenses-of-the-organization-of the Partnership.-Intheevent _
that the General Partner advances some or all of the Partnership’s organization expenses, then such
advance shall be treated as a contribution to the Partnership by the General Partner and shall be
concomitantly credited to the General Partner’s Capital Account. Over a sixty (60) month period [unless

10
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otherwise accelerated by the General Partner), the General Pariner shall cause the Limited Partners to
make, on a pro rata basis based on the relative values of the Limited Partners’ respective Capital
Accounts, a special allocation of income, which allocation shall be prior to any other allocations of
income, to the General Partner. On a monthly basis, this special allocation shall be one-sixth (1/60th) of
the amount of the organization expenses. Such treatment may result in a qualification to the independent
auditor’s report relating to the Partnership’s audited financials.

BROKERAGE COMMISSIONS

The General Partner is authorized to determine the broker-dealers that will effect transactions and clear
securities for the Partnership. The General Partner does not have an obligation to seek the lowest bid or
solicit competitive bids. Generally, the Partnership’s portfolio transactions will be allocated by the
General Partner to broker-dealers on the basis of best execution, price and brokerage services (e.g.,
special execution capabilities, clearance, settlement and custodial services) that are beneficial to the
Partnership. In addition, while the General Partner may allocate brokerage business on the basis of best
execution, price and brokerage services, the General Partner may also allocate business based, in part,
upon the ability to make payment with “soft” or commission dollars, generally within the scope of
- Section 28(e) of the 1934 Act.

The Partnership will initially use one or two prime brokers, but may engage other brokers to provide
similar services. A broker will not be excluded from receiving brokerage business merely because it has
not been identified as providing research services.

The investment information received from brokers may be used by the General Partner in servicing other
entities to which the General Partner provides investment advice and all such information need not be
used by the General Partner in connection with the Partnership.

CERTAIN RISK FACTORS

Prospective Limited Partners should consider the following factors in determining whether an investment
in the Partnership is a suitable investment:

General Risks

General

The transactions in which the Partnership will generally engage involve significant risks. No assurance
can be given that Limited Partners will realize a profit on their investment. Moreover, each Limited

____Partner may lose some or all of its investment. Because of the nature of the Partnership’s investment
activities, the results of the Partnership’s operations may fluctuate from month to month and from period
to period. Accordingly, investors should understand that the results of a particular period will not
necessarily be indicative of results in future periods.

. _ Start-Up Period e

The Partnership will encounter a start-up period during which it will incur certain risks relating to the
investment of its assets and may commence trading operations at an unfavorable time. Moreover, the
start-up period also represents a special risk because the level of diversification of the Partnesship’s

1
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portfolio may be lower than in a fully committed portfolio. The General Partner may employ different
strategies for moving to a fully committed portfolio. These strategies will be based in part on a judgment
of market conditions. No assurance can be given that these strategies will be successful.

Operating History

The Managing Member of the General Partner, who is responsible for investing the Partnership’s assets,
has not previously operated an independent private investment fund. Furthermore, the Partnership is a
newly formed entity and has no operating history upon which investors can evaluate the likely
performance of the Partnership.

Limited Liquidity; No Current Income

Transfers of Limited Partnership Interests are restricted and require the General Partner’s consent. In
addition, there is no active market for the Limited Partnership Interests. Accordingly, the Limited
Partnership Interests may generally only be disposed of through the redemption or assignment procedures
set forth in the Limited Partnership Agreement, unless such redemption or assignment is pursuant to
operation of law. Redemption requests by Limited Partners are subject to an initial twelve (12) month
lock—up-period-(lock-Up-Pariod2)-and-for-Redemption-Requests thereafter, ninety = five (95%) of the

amount so redeemed will be paid within 10 business days of the end of the second calendar quarter
following the Redemption Request (such quarter end being the “Redemption Valuation Date™) and the
balance within thirty (30) business days of the receipt by the Partnership of its next succeeding annual
audited statements.

However, if Redemption Requests received by the General Partner from Limited Partners, after being

—  subjectiothe Lock=Up Period, are in an aggregate amount more than ten percent (10%) of the Capital
Accounts of all Limited Partners in the Partnership, the General Partner may, in its discretion, reduce each
request for redemptions pursuant to such Redemption Notices pro-rata, so that redemptions are equal to
ten percent (10%) of all of the Capital Accounts in the Partnership.. A redeeming Limited Partner whose

Redemption Request is so reduced will be deemed to have submitted a Redemption Request to have the
remaining balance as specified in the original Redemption Request withdrawn on the next following

redemption date, on a priority basis and withoul thc need to submit a furthér Redemption Request;
provided, however, that redemptions shall always be subject to the discretion of the General Partner to

reduce_each request for redemptions_pursuant ta_each Redemption Request on a pro rata basis to ensure
that no more than ten percent (10%) of the Capital Accounts of the Partnership shall be withdrawn during
any next following redemption date, unless the General Partner otherwise determines.

Initial Offering Period and Initial Closing.

The Partnership will have an initial offering period (the “Initial Offering Period”) which will be the period

- during-whiclsuch-initial-capital-contributions-have-been—received-by-thePartnership;-as—the-General
Partner shall determine in its sole discretion. Thereupon, the General Partner will declare that the Initial
Offering Period has been closed (the “Initial Closing”). After the Initial Offcring Period, the General
Partner may accept Capital Contributions on a different basis, including for example, by valuing those
Capital Contributions at the Net Asset Value of the Partnership at the end of the calendar quarter (the

“Calendar Quarter”) on which they are received, which could mean that a Limited Partner entering the
" Partnership after the Initial Closing could have a different, and perhaps lower valuation on their Limited
Partnership Interests than a Limited Partner entering the Partnership prior to commencement of the Initial
Closing. In addition, in the event that a Limited Partner who subscribes to Limited Partnership Interests
during the Initial Offering Period (the “Initial Limited Partner™) has not realized an average annualized
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ten percent (10%) during the earlier of two (2) years from the date of a Limited Partner’s Initial Capital
Contribution or a complete withdrawal from the Partnership (the “Measuring Period”), computed at the
rate of two and one — half percent (2.5%) per Calendar Quarter, net of all Partnership expenses, including
the Management Fee (as defined herein) and thereafter, the Performance Allocation and based upon the
amount of such Initial Capital Contribution, the General Partner will reimburse (he Performance
Allocation received by the General Partner (o the Capital Account of such Initial Limited Partner so that
such Initial Limited Pariner will have achieved an annualized ten percent (10%) return during such
Measuring Period; provided however that the amount to be reimbursed to the Capital Account of a
Limited Partner shall not exceed the total amount received by the General Partner as its Performance
Allocation as of the date of such calculation. Therefore, there could be significant differences in the
valuation of, and in the amount of distribution due on the Limited Partnership Interests issued to Limited
Partners, depending on the date in which they subscribe to such Limited Partnership Interests.

Risk of Loss

An investment in the Partnership creates a risk of the loss of capital and is designed for sophisticated
persons who are able to bear the risk of losing their entire investment. The General Partner believes that
the Partnership’s investment program and research techniques moderate this risk to some degree, but can
make no warranty or representation in this regard. In addition, The Partnership’s investment policies

should be considered speculative, as there can be no assurance that the General Partner’s assessments of
the short-term or long-térm prospects of its investments will generate a profit. In view of the fact that the
Partnership will likely not pay dividends, and an investment in the Partnership is not suitable for investors
seeking current income for financial or tax planning purposes.

Concentration of Investments

The Partnership’s assets will be concentrated in SO Investments. Should SO Investments become subject
to adverse financial conditions, the Partnership’s assets would not be afforded the protection otherwise
available through greater diversification of its investments. In addition, the Partnership's SO Investiments
may be concentrated within a particular group of issuers and if those issuers became subject to adverse
financial conditions, then the Partnership could then be adversely affected.

Short Selling

The General Partner is authorized to enter into the short sale of securities on behalf of the Partnership.

The Partnership may sell short securities of an issuer in the expectation of covering, the short sale with

securities purchased in the open market at a price lower than that received from the short sale. if the price

of the issuer’s securities declines, the Partnership will then cover its short position with securities -
purchased in the market, with the profit realized on the short sale being the difference between the prices

received from the sale and the cost of the securities purchased to cover the sale.

The possible losses to the Partnership from selling securities short differ from losses that could be
incurred from a cash investment in the securities; the former may be unlimited, whereas the latter can
only equal the total amount of the cash investment. Short selling activities are also subject to restrictions
imposed by United States securities laws and the various United States securities exchanges, which

restrictions may adversely affect the investment activities of the Partnership.
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Put and Calt Options

Options trading is a highly specialized activity which entails greater than ordinary investment risk.
Options may be more volatile than the underlying instruments, and therefore, on a percentage basis, an
investment in options may be subject to greater fluctuation than an investment in the underlying
instruments themselves. There are several additional risks associated with transactions in options. Tor
example, there are significant differences between the securities, and options market that could result in
an imperfect correlation between these markets, causing a given transaction not to achieve its investment
objectives. In addition, a fliquid secondary market for particular options, whether traded over-the-counter
or on an exchange may be absent for reasons which include the following: there may be insufficient
trading interest in certain options; restrictions may be imposed by an exchange on opening transactions or
closing transactions or both; trading halts, suspensions or other restrictions may be imposed with respect
to particular classes or series of options or underlying securities or cumrencies; unusual or unforeseen
circumstances may interrupt normal operations on an exchange; the facilities of an exchange or the
Options Clearing Corporation may not at all times be adequate to handle current trading value; or one or
more exchanges could, for economic or other reasons, decide or be compelled at some future date to
discontinue the trading of options (or a particular class or series of options) causing such market to cease
to exist, although outstanding options that had been issued by the Options Clearing Corporation as a result
of trades on that exchange would continue 1o be exercisable in accordance with their terms.

Credit Default Swaps

The Partnership has the ability to buy or sell eredit derivatives, examples of which include credit default
swap agreements and credit-linked notes, Credit derivatives are contracts that transfer price, spread and/or
default risks of debt and other instruments from one party to another. Such instruments may include one
or_more debtors. Payments under credit derivatives may be made during the exercise pericd of the

contracts. Payments under many credit derivatives are triggered by credit events such as bankrupicy,
default, restructuring, failure to pay, cross default or acceleration, etc. Such payments may be for notional
amounts, actual losses or amounts determined by formula.

A credit default swap agreement is structured as a swap agreement. The “buyer” in a credit default swap
T agreement is obligated-to-pay-the-“selter®a-pertodic-stream-of-payments-over-the-term-of-the-contract-in

return for a contingent payment upon the occurrence of a credit event with respect to an underlying
reference obligation. Generally, a credit event means bankruptcy, failure to pay, obligation acceleration or

modified restructuring. If a credit event occurs, the seller typically must pay the contingent payment fo the
buyer, which is typically the “par value” (full notional value) of the reference obligation. The contingent
payment may be a cash settlement or by a physical delivery of the reference obligation in return for
payment of the face amount of the obligation. The Partnership may be either the buyer or seller in the
transaction. If the Partnership is a buyer and no credit event occurs, the Partnership may lose its
investment and recover nothing. However, if a credit event occurs, the buyer typically receives full
notional value for a reference obligation that may have little or no value. As a seller, the Partnership

receives a fixed rate of income throughout the term of the contract, which typically is betwecn one month
and several years, provided that no credit event occurs. If a credit event occurs, the seller must pay the
buyer the full notional value in exchange for a reference obligation that may have little or no value.

The market for credit derivatives may be illiquid and there are considerable risks that it may be difficult to

either buy-or-sell-the-instruments-as needed-or-at-reasonable prices—Sellers-of-credit- derivatives carry the
inherent price, spread and default risks of the debt instruments covered by the derivative instruments.
Buyers of credit derivatives carry the risk of non-performance by the seller due to inability to pay. There
are also risks with respect to credit derivatives in determining whether an event will trigger payment
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under the derivative and whether such payment will offset the loss or payment due under another
instrument. In the past, buyers and sellers of credit derivatives have found that a trigger event in one
contract may not match the trigger event in another contract, exposing the buyer or the seller to further
risk.

Leverage

The General Partner is authorized to use leverage on behalf of the Partnership. The Partnership may
borrow from banks, brokerage firms and other institutions, commonly known as margin, at prevailing
interest rates and invest such funds in additional securities. The Partnership may also borrow money from
other sources, both secured and unsecured. Gains made with additional funds borrowed will generally
cause the Net Asset Value of the Partnership’s portfolio to rise faster than would be the case without
borrowing. Conversely, if investment results fail to cover the cost of borrowing, the Net Asset Value of
the Partnership’s portfolio could decrease faster than if there had been no borrowing. In connection with
borrowing limited by applicable margin limitations imposed by the Federal Reserve Board and margin
limitations imposed by the brokerage firms themselves, the Partnership may be required to reduce such
borrowing on a timely basis in the event the value of the Parinership’s assets falls below the coverage
requirement of the margin limitations. In the event of such a required reduction of borrowing, the
Partnership could be required to liquidate securities positions at times when it might not be desirable or

advantageous from the Partnership’s standpoint to do so.

Changes in Investment Strategies

The General Partner reserves the right to change or modify the Partnership’s Investment Objective upon
notice to each Limited Partner; provided however, that prior to the effectiveness of such change in

llxvemmm&mmﬂmhmwughmmmijWcrshm
Thus, the investment strategies of the General Pariner may be altered without the prior approval of the
Limited Pariners if the General Partner determines that such change is in the best interests of the
Partnership. Any such decision to engage in a new activity could result in the exposure of the
Partnership’s capital to additional risks that may be substantial.

Investments in “New Issues”

FhePartnership-may-invest-innew-issues;asdefined-in-the-Conduct-Rules-of-the-Financial-Hndustry
Regulatory Authority (the “FINRA”). Subject to certain ten percent (10%) de minimis restrictions, those
Limited Partners that are not “restricted,” as defined by the FINRA, may participate in the receipt of new
issues. To the extent that a potential Limited Partner is restricted, an investment in the Partnership may
not yield the same performance results as may be achieved by investors who are entitled 1o receive new
issues.

Counterparty and Broker Credit Risk

Certain assets of the Partnership will be exposed to the credit risk of the counterpartics with whom, or the
dealers, brokers and exchanges through which, the General Partner deals, or of parties which have general
custody of the assets of the Partnership, whether the General Partner engages in exchange-traded or off-

exchange-transactions—TFhe-Partnership-may-be-subjeet-to-the-risk-ef-loss-of-its-assets-on-deposit-with-or.
in the custody of a broker in the event of the broker’s bankruptcy, the bankruptcy of any clearing broker
through which the broker executes and clears transactions on behalf of the Partnership, or the bankruptey
of an exchange clearing house. In the case of any such bankruptcy, the Partnership might recover, even in
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respect of property specifically traceable to the Partnership, only a pro rata share of all property available
for distribution to all of the broker’s customers. Such an amount may be less than the amounts owed to
the Partnership. Such events would have an adverse effect on the Partnership’s Net Asset Value.

With respect to the General Partner’s trading of securities, option contracts or other principal transactions,
the General Partner will be subject to the risk of the inability or refusal to perforim with respect to such
transactions on the part of the principals with which the General Partner trades. Any such failure or
refusal, whether due to insolvency, bankruptcy or other causes, could subject the Partpership to
substantial losses. The Partnership may not be excused from performance on any such transactions due to
the default of third parties in respect of other trades which in the General Partner’s trading strategy were
to have substantially offset such transactions.

Performance Allocation and Management Fee

The Performance Allocation allocable to the General Partner may create an incentive for the General
Partner to cause the Partnership to make investments that are riskier or more speculative than would be
the case if this Performance Allocation were not available. In addition, since the Performance Allocation
is calculated on a basis that includes unrealized appreciation of the Partnership’s assets, it may be greater
than if such allocation were based solely on realized gains.

The General Partner reserves the right, in its sole discretion, to reduce or waive the Performance
Allocation or Management Fee to the General Partner, its Affiliates or strategic investors.

Investment Restrictions on Certain Limited Partners

Certain prospective Limited Partners (such as tax-exempt foundations and employee benefit plans) may

be subject to federal and state laws, rules and regulations which may regufate their participation in the
Partnership, or their engaging directly, or indirectly through an investment in the Partnership, in
investment strategies of the types which the Partnership may utilize from time to time (e.g., short sales of
securities, the use of leverage, the purchase and sale of options and limiting the diversification of assets).
Such investors should consult with their professional advisors prior to making an investment in the

Partnership.

Tax Risksand Payment of Taxes

There are a number of tax risks associated with an investment in the Partnership. In particular, Limited
Partners should be aware that they will be taxed annually on the Partnership’s income and realized gains,
if any, whether or not they receive any distributions from the Partnership and whether or not their
investment has increased in value. The General Partner does not intend to make regular annual cash
distributions to the Limited Partners. In addition, the Partnership’s tax treatment could be challenged and

if any suchchallengewere-successful; itmay-result-in-adversetax consequences-to-the-Lsimited-Partners:

Audit Risks

An audit of a tax return of the Partnership by a Federal or State tax authority for any given year might

result-inan-adjustment-to-a-Eimited-Partner®s-tax-liability- for the-year-in-question.— Furthermore,-such-an

audit might result in the audit of the tax return of each Limited Partner and could result in the adjustment
of items not related to the Partnership as well as ilems related to the Partnership. The cost of an audit, if
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any, at the Parmership level will be borne by the Partnership. However, the cost of any resulting audits of
a Limited Partner will be borne solely by the affected Limited Partner.

Reliance on the General Partner

The success of the Partnership is heavily dependent on the activities, judgment and availability of the
members of the General Partner, including the Managing Member. An investor in the Partnership must
rely upon the ability of the General Partner to make investment decisions consistent with the Partnership’s
investment objectives and policies. Investors may not have the opportunity to personally evaluate the
relevant economic, financial and other information that the General Partner will use when selecting and
monitoring investments.

Non-Disclosure of Positions

In an effort to protect the confidentiality of its positions, the Partnership generally may not disclose its
positions to partners on an ongoing basis, except as may be required under GAAP, although the General
Partner, in its sole discretion, may permit such disclosure on a selected basis to certain partners, if the
General Partner determines that there are sufficient confidentiality agreements and disclosures in place.

Other Activitics

The Managing Member of the General Partner will devote such time to manage the Partnership as he, in
his sole discretion, deems necessary. Any members of the General Partner, including the Managing
‘Member may invest in, have investment responsibiliti&s for, render investment advice to or perform other
services, including investment advisory services, for personal and family accounts, house accounts,

mamged‘accuunts*fonndmduaimrentxﬁernmiudmg—wnhouﬂnmtamn—othermvestment-partnershlps
The activities of such other accounts may be similar to or may differ from the activities of the Partnership,
and neither the Partnership nor the Limited Partners shall have any rights in respect of investments for,
and profits or other income earned from, such accounts.

As a result of the foregoing, the General Partner and/or its Affiliate(s) may have conflicts of interest in:

(i) allocating their time and activity among the Parinership and other entities; (ii) allocating investments
among the Partnership and other entities; and (iii) effecting transactions among the Partnership and other

————————entities; including-ones-im-which-the-General-Partner-and/or-its-Affiliate(s)-may-have-a-greater-{inancial
interest.

The General Partner and/or its Affiliate(s) may give advice or take action with respect to such other
entities or accounts that differs from the advice given with respect to the Partnership. To the extent a
particular investment is suitable for both the Partnership and other clients of the General Partner and/or its
Affiliate(s), such investments will be allocated between the Partnership and the other clients in a manner

that—the—General-Partner-determines—to-be-fair- und-equitable—under-the-circumstances—to-all-clients;
including the Partnership.

The General Partner evaluates, for the Partnership and any other entities it may be involved with, a
variety of factors that may be relevant in determining whether a particular situation or strategy is
appropriate or feasible for the Partnership or a particular entity at a particular time, including the nature of

the investment opportunity taken in the context of other available investment opportunities, the
investment or regulatory limitations on the Partnership or particular entity and the transaction costs
involved. Because these considerations may differ for the Partnership and other entities in the context of
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any particular investment opportunity, investiment activities of the Partnership and other entities may
differ considerably from time to time.

No Authority by Limited Partners

Decisions with respect to the management of the Partnership’s assets and the overall management of the
Partnership will be made by the General Partner, Limited Partners will have no right or power to take
part in the management of the Partnership. As a result, the success of the Partnership for the foreseeable
future depends largely upon the abilities of the General Partner and its Affiliates.

RISKS ASSOCIATED WITH THE PARTNERSHIP'S INVESTMENT STRATEGY

Limited Track Record. Unproven Investment Strategy

The Partnership's investment strategy is unique, unusual and unproven. Upon the commencement of the
Partnership, the General Partner was not aware of any other fund that is pursuing the same investment
strategy as the Partnership. There can be no assurance that the investment strategy of the Partnership will
be realized, in whole or in part, or that any gains will be made by the Partnership as a result of its
investment strategy. In fact, losses in whole or in part, whether or not anticipated, could and may occur.

In addition, objections to the Partnership’s strategy and its implementation, whether or not presently
anticipated, could arise by various third persons or parties, federal, state or local regulatory or similar
bodies or otherwise, which could frustrate or defeat the Partnership’s investment strategy.

Availability of SO Investments

SO Investments are predominantly held by retail investors. The availability of SO Jnvestments at any

given time is unpredictable and subject to significant variation. The secondary market for SO
Investments, which represents the primary focus of the Partnership's Investment Strategy, is characterized
by a lack of liquidity, small lot sizes, opaque trading with few market makers, wide bid-offer spreads and
sporadic trading volumes and availability of supply, ofien driven by retail investor sentiment. The
Partnership's ability to access SO Investments for investinent purposes may be limited.

Supply of SO Investments Trading at a Discount to Par

The success of the Partnership's investment strategy depends on iis ability to purchase sécurities af a price
which yields an attractive return to the expected redemption date. A major driver of returns is the ability
to purchase SO Investments at a discount to par. If the Partnership is unable to purchase a sufficient
quantity of SO Investments at a discount to par, its returns would suffer.

Availability of Participants

The Partnership's investment strategy hinges on purchasing SO Investmcnts in Jomt Accounts with
terminally ill Participants. Issuers of SO Investments, including all issuers of survivor's option corporate
bonds, sometimes place restrictions on the amount that can be put back to the issuer on behalf of any

single decedent (“Indivi imitation™) in a particular year. The Individual Put Limitation has the
effect of limiting the amount of capital that can be invested in a joint account with a single participant.

As-such;-the-Partnership-will-need-to-find-multiple- Participants-to-fully-deploy-its-capital._There_is_no
assurance that there will be sufficient availability of Participants for the Partnership to fully deploy its
capital. If the Partnership is unable to find a suitable number of Participant's, its returns could be

adversely affected.
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Longevity of Participants

The duration of the Partnership's investments and the underlying returns generated through its investment
strategy are impacted by the longevity of Participants. Participants may live longer than expected, which
could delay the Partnership’s realization on its investments and adversely impact the Partnership’s
returns.

The investment strategy for the Partnership is to acquire the SO Investments in Joint Accounts with the
Managing Member and others serving as nominee owners on the Joint Accounts on behalf of the
Partnership. If a Participant outlives any Nominee, there is an increased risk that the investments in that
particular joint account may be lost by the Partnership.

Posture of Issuers, Trustees and Brokerage Firms toward the Investment Strategy

The prospectus for a particular SO Investment contains the guidelines, procedures and limitations which
apply to the exercise of the survivor's option feature for a particular issuer and issue. It is unclear whether

any of the issuers of the SO Investments ever contemplated the Partnership's investment strategy when
ffiey drafied their prospeciuse<” While the General Partner believes that its strategy conforms with the

prospectus—guidelines—and-tepresents—a-valid-survivor’s-option-redemption;-there—is—a—possibility—that
issuers and trustees may take a contrary view. If so, the Partnership could incur legal expenses to force
i-ssatﬁs_qummm to redeem the SO Investments. This would have the effect of extending the timing of
redemptions and lowering the Partnership’s returns. The Partnership could also be exposed to an adverse
judgment in favor of the issuers which might preclude or severely limit the ability of the Partnership to
successfully redeem it SO Investments on an ongoing basis. This would have an adverse impact on the
Partnership.

In addition to legal actions which issuers might undertake, it is also possible that issuers may elect to
modify the prospectus language related to the survivor's option provision with respect to new issues
going forward. Such a step would have the effect of reducing the supply of SO Investments which the
Partnership could purchase, could limit the time period over which the investment strategy could be
effectively implemented and/or could limit the Partnership’s opportunity for continuing purchases.

Itis possible that brokerage firms with whom the Partnership does business may not wish to be associated

with-the Partnership’s-investment-strategy-due-to-pereeived-adverse-publieity-risks—TFhis-could-have-the ————————
“effect of limiting the number of brokerage firms available to the Partnership and may create disruptions to

the Partnership’s investment strategy to the extent the Partnership has difficulty finding alternative

brokerage firms willing to carry the Joint Accounts,

Participant Counterparty Risk

The—Participant—Agreement—fully—diseloses—the—transaction—to—the—Partisipant—and—ineludes—eertain——7FF—F ————-
provisions to protect and indemnify the Partnership from certain actions taken by the Participant. A
breach by a Participant of the terms of the Participant Agreement could adversely affect the Partnership.
A Participant usually has limited financial resources and, accordingly, no assurance can be given that the
Partnership will be able to successfully impose such indemnity provision and collect from the Participant
based thereon in the event that the Participant breaches any provision in the Participant Agreement

intended to protect the Partnership. In addition, the Participant or Participant's estate may seek to contest
the Participant Agreement in order to receive additional compensation from the Partnership. If so, the
Partnership could incur legal expenses to defend such claims and could also be exposed to an adverse
judgment in favor of the Participant.
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Redemption Timing

Some issuers of SO Investments, and all issuers in the survivor's option corporate bond market, place
certain restrictions on the amount of SO Investments that can be redeemed in a given year on behalf of an
individual decedent (“Individual Put Limitation”) and on behalf of all decedents (“Aggregate Put
Limitation”). These limitations, if hit, would have the effect of lengthening the duration of the
Partnership's investments, increasing the risk associated with its investments (because the Partnership
would be exposed to credit risk, interest rate risk and other risks for a longer duration than expected) and
lowering the annualized return from its investment strategy.

Lack of Liquidity of SO Investments

SO Investments are largely held by retail investors and secondary market liquidity is usually low as
compared to institutionally held securities. The secondary market for SO Investments is characterized by
limited Jiquidity, few market makers, fluctuating supply and demand, and wide bid-ask spreads. The
Partership's investment strategy mitigates this lack of liquidity since SO Investments arc rcdeemed for
cash by the issuer rather than sold into the market. However, there may be certain instances where the
Partnership may need 1o liquidate SO Investments in the market due to, among other things, issuer-

specific credit concerns, Aggregate put Limits, margin calls from lerders, disputeswithissuers—and
trustees and/or adverse actions taken by Participants. If the Partnership sold SO Investments into the
market, its returns could be adversely affected.

Public Relations Risk Associated with the Investment Strategy

Because of the nature of the Partnership’s investment strategy, there is a risk that the Partnership could

Teceive unflattering, Tiedia atiention. —Such—exposure increases—thefikelihood—that-the—Partnership’s
investment strategy could undergo greater scrutiny by issuers, trustees, brokerage firms and others. This
could have an adverse impact on the Partnership. :

RISKS ASSOCIATED WITH JTWROS ACCOUNTS

‘The investment strategy for the Partnership is to acquire the SO Investments in joint tenancy accounts

with rights of survivorship (“JTWROS") which will be managed by Nominees on behalf of the

Parimership. In thie United-States; assets thar are titled JTWROS generalty passdirectly to-the-surviving
joint owners and are not part of the decedent’s estate. The Partnership will generally conduct due
diligence on the financial position and credit-worthiness of Participants and will generally select
Participants who have a Jimited amount of assets and debts.

Exposure to Debts of Participant

The Participant may have debts which cannot be satisfied out of the assets of the Participant’s estate.
Various states provide differing rights with respect to third — party creditors of joint tenants, including the
ability to exercise rights against joint property in which a Participant had rights during their lifetime. This
area is complex and will depend upon differing state interpretations with respect to creditor rights, and
debtor/creditor relationships__As such, there is_a_possi hility that a creditor or creditors of the Participant

may seek repayment of a Participant’s debt out of Participant’s share of the joint account value. The
General Partner believes that such claims would be meritless because the Participant provided no
consideration for their share of the joint account and the Participant’s creditors benefitted from the

arrangement. However, (here have been limited situations where creditors have successfully collected on
—
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a debt from a surviving owner of a joint account. While the General Partner believes that risks associated
with an exposure to a Participant’s creditors are extremely low, no assurance can be given that a creditor
would not be successful in obtaining a judgment ordering that a Participant’s debt be satisfied out of the
proceeds of the joint account. No assurance can be given that under state law, preference will not be
given to a Participant’s creditors with respect to the properties subject to the JTWROS structure. Any
judgment in favor of a Participant’s creditors could adversely affect the Partnership and any preference
given under state law to third party creditors could cause the Partnership’s claim with respect to proceeds
of the JTWROS to be defeated, either in whole or in part. In addition, despite the General Partner’s due
diligence associated with a particular Participant, there could be a wide variety of financial obligations
that are unknown to the Participant or known but not disclosed to the Partnership at the time of entering
into the JTWROS with the Participant.

Claims by the Internat Revenue Service (“IRS”) and/or state or local governments

The IRS or state or local taxing authority may require proof that a Participant did not provide some of the
- consideration for the investments in the JTWROS before determining that any portion of the JTWROS
should not bc included in a Participant’s taxable estate at the federal, state or local level. If it is
determined that consideration was provided, such could result in a dispute between the estate of a
Participant, the Partnership and the taxing authority relating to the ownership of the assets owned by the

————JTWROS—Any suchdispute-may-be-difficuit-toresolve-and-maydefeat-thePartnership-ctaim-to-the
proceeds of the JTWROS.

Unknown Obligations on the JTWROS Account

There will be an exccuted agreement between the Participant, the Partnership and the Nominees with
respect to the terms, conditions and operation of their overall relationship, including with respect to the

-JTWROS—Notwithstanding-any-prior-admonition-against-such-conduct-by-the-Participant; there-ecan-be-ne
assurance that a Participant will not create obligations with respect to the JTWROS which are unknown to
the General Partner and which arise after the death of the Participant, and which would cause to defeat or
reduce the Partnership’s claim with respect to the JTWROS.

ADDITIONAL UNFORESEEN RISKS

THE-DISCUSSION-OF-RISKS-ABOVE-IS-NOT-INTENDED-TO-BE-AN-ALL-INCLUSIVE
DISCUSSION OF ALL RISKS ASSOCIATED WITH AN INVESTMENT IN THE
PARTNERSHIPF AND INCLUDE ONLY POSSIBLE RISKS KNOWN TO THE PARTNERSHIP
AND THE GENERAL PARTNER AT THIS TIME. THE GENERAL PARTNER BELIEVES
THAT THE PARTNERSHIP IS THE FIRST FUND TO PURSUE THE INVESTMENT
STRATEGY. THE GENERAL PARTNER HAS MADE A GOOD FAITH EFFORT TO
DISCLOSE ALL OF THE MATERIAL RISKS ASSOCIATED WITH THE PARTNERSHIP’S

————— INVESTMENT-STRATEGY-—HOWEVER;—AS—IS—THE—-CASE—WITH—-ANY—NEW—AND
UNPROVEN INVESTMENT STRATEGY, THERE CAN BE NO ASSURANCE THAT THE
FORGOING DISCUSSION OF RISK FACTORS IS COMPREHENSIVE OR COMPLETE.
THERE MAY BE OTHER RISKS, WHETHER OR NOT FORESEEN, TO THE
PARTNERSHIP’S INVESTMENT STRATEGY. THESE RISKS MAY BE SIGNIFICANT AND
THEY COULD HAVE AN ADVERSE AFFECT ON THE PARTNERSHIP,
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REGULATORY MATTERS

The Partnership is neither registered as an investment company under the 1940 Act nor is the General
Partner registered as investment advisors under the Advisers Act, but may so register in the future.

TAX ASPECTS

The General Partner believes that the Partnership will be treated as a partnership and not a corporation for
federal income tax purposes. The tax discussion below relates to rules and regulations which are
currently in effect and which are subject to change.

Filing of Tax Returns

The Managing Member of the General Partner will be the “Tax Matters Partner” and will determine,
among other things, how to report the Partnership items on the Partnership’s tax returns. All Limited
Partners will be required under the Cade to treat the items consistently on their own returns, unless they
file a statement with the Internal Revenue Service disclosing the inconsistency. In the event the income
tax returns of the Partnership are audited, the Partnership’s income and deductions will generally be
———derermined-arthe Partmership tevelimasingle-proceeding rather-than-by-individual-audits-of-the-Limited
Partners. The Genera! Partner will have considerable authority to make decisions affecting the tax
treatment and procedural rights of all of the Limited Partners. In addition, the Managing Member, acting
as the Tax Matters Partner, will have the right, on behalf of all of the Limited Partners, to extend the
statute of limitations relating to the Limited Partners’ tax liability with respect to the Partnership items.

The Partnership will file an annual federal partnership information tax return. Following the end of each
fiscal-year-of-the-Partnership;-each-Eimited-Partner-will-be-sent-a-report-setting-forth-its-share-for-tax————————
purposes of, among other things, the Partnership’s capital gain or loss, and all other items of operating

profit or loss and dividend income.

Allocation for Tax and Related Purposes

All allocations for tax purposes shall be made pursuant to the principles of the Code and in conformity
with Treasury regulations promuigated thereunder or the successor provisions to any section or
regulation.

In the event a Limited Partner withdraws all of its Capital Account, the General Partner may, in its sole
discretion, make a special allocation to said Limited Partner for Federal income tax purposes of the
capital gains or capital losses realized by the Partnership in such a manner as will reduce the amount, if
any, by which such Limited Partner’s Capital Account exceeds or is less than, as applicable, its Federal
income tax basis in its interest in the Partnership before such allocation.

Partnership Engaged in Trade or Business

If the Partnership is deemed to be engaged in a trade or business for US federal income tax purposes, a
Limited Partner who is an individual will be able to deduct his share of the Partnership’s expenses
without—regard_to-a-limitation—on_miscellaneous_itemized _deductions.._1f_the_Partnership_is instead
considered to be engaged in an investment activity, a Limited Pariner who is an individual will be able to
deduct his share of the Parinership’s expenses only to the extent that these expenses (together with other
miscellaneous itemized deductions of an individual Limited Partner) exceed two percent (2%) of that
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Limited Partner’s adjusted gross income. In addition, these expenses will not be deductible in computing
the alternative minimum taxable income for purposes of the alternative minimum tax.

Whether the Partnership is deemed to be engaged in a trade or business or in an investment activity
depends on the nature and extent of the Partnership’s trading activity in any taxable year. Based upon the
Partnership’s planned investment program, the Partnership may take the position that it is engaged in a
trade or business.

However, because the issue will largely be resolved on an analysis of facts, many of which will be known
only in the future, and because the legal standards that would be applied in assessing these facts are
unclear, there can be no assurance that the Partnership will be considered to be engaged in a trade or
business in future periods or that the position would be sustained in the event of an audit by the Internal
Revenue Service. Should the Partnership’s planned investment program change significantly, however,
the Partnership may take the position that it is not engaged in a trade or business but is engaged in an
investment activity.

Contribution of Securities

The General Partner may, in its discretion, permit the Initial Capital Contribution to be made in securities.

In general, contributions of appreciated securities to investment partnerships that result in a diversificafion
of the transferor’s interest generate taxable gain to the transferor. The Internal Revenue Service has
issued regulations that contain a safe harbor test for determining when diversification exists. The
regulations provide that contributions of already diversified portfolios would not violate the
diversification test. Already diversified portfolios are those portfolios where no more than twenty-five
percent (25%) of the value of the portfolio is composed of the stock and securities of any one issuer and
no more than fifty one percent (51%) of the value of the portfolio is invested in the stock and securities of

five (5) or fewer issuers.” The saf¢ harbor exception is available fo corporate and non-Corporate
transferors.

Non-US Investors

A non-US individual of entity which becomes a Limited Partiier in the Partership will besubjectto US———————
income tax withholding with respect to dividends and certain interest income applicable to such Limited
Partner.

A non-US person or entity considering an investment in the Partnership should consult his/her or its own
tax advisors with respect to the specific tax consequences to such person of such an investment under
United States federal, state and local income tax laws, and with respect to the treatment of income and
gain from such investment under the tax laws of any foreign jurisdiction in which such person is subject
to tax.

THIS CONFIDENTIAL OFFERING MEMORANDUM DOES NOT SET FORTH COMPLETE
INFORMATION RELATING TO THE TAX EFFECTS OF AN INVESTMENT IN THE
PARTNERSHIP.

EACH PROSPECTIVE LIMITED PARTNER SHOULD CONSULT WITH ITS OWN COUNSEL,

ACCOUNTANTS-AND-OTHER-ADVSORS-AS-TO-FHE-FEDERAL,-STATE-AND-LOCAL-TAX————
CONSEQUENCES OF ITS INVESTMENT IN THE PARTNERSHIP, WHICH MAY DIFFER
SUBSTANTIALLY FOR DIFFERENT TYPES OF TAX PAYERS (INDIVIDUALS,
CORPORATIONS, ETC.) IN PARTICULAR, INVESTMENT IN THE PARTNERSHIP BY ENTITIES
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SUBJECT TO ERISA AND BY OTHER TAX EXEMPT ENTITIES REQUIRES SPECIAL
CONSIDERATION. TRUSTEES OR ADMINISTRATORS OF SUCH ENTITIES ARE URGED TO
CAREFULLY REVIEW THE MATTERS DISCUSSED IN THIS MEMORANDUM. SINCE THE
PARTNERSHIP IS PERMITTED TO BORROW, TAX EXEMPT LIMITED PARTNERS MAY INCUR
SOME INCOME TAX LIABILITY TO THE EXTENT OF THEIR SHARE OF “UNRELATED
BUSINESS TAXABLE INCOME.”

FISCAL YEAR

The Partnership will close its fiscal year on December 31 of each calendar year.
ERISA CONSIDERATIONS

General

When deciding whether to invest a portion of the assets of a qualified profit-sharing, pension or other
retirement trust in the Partnership, a fiduciary should consider whether: (i) the investment is in

—  Compliance with the documents governing the pasticular plan; (ii) the investment satisfies the

diversification requirements of Section 404(a)(1)(c) of Employee Retirement Income Security Act of
1974, as amended (“ERISA™); and (iii) the investment is prudent and in the exclusive interest of
participants and beneficiaries of the plan.

Plan Assets

tnder ERISA;-whether-the-assets-of-the-Partnership-are-considered-“plan-assets is also_critical. ERISA
generally requires that “plan assets” be held in trust and that the trustee or a duly authorized investment
manager have exclusive authority and discretion to manage and control the assets.

ERISA also imposes certain duties on persons who are “fiduciaries” of employee benefit plans and
prohibits certain transactions between such plans and parties in interest (including fiduciaries) with

respect to the assets of such plans. Under ERISA and the Code, “fiduciaries™ with respect 0 a pian
include persons who: (i) have any power of control, management or disposition over the funds or other

property-of-the-plan;{ii)-actually-provide-investment-advice-for-a_fee; or_(iii) have discretion with regard

to plan administration.

If the underlying assets of the Partnership arc considered to be “plan assets,” then the General Partner
could be considered a fiduciary with respect to an investing employee benefit plan, and various
transactions between the General Partner or any affiliate and the Partnership, such as the payment of fees
to the General Partner, might result in prohibited transactions. A regulation adopted by the Department of

L-abor-generally-defines-plan-assets-as-not-to-include.the underlying assets of the issuer of the securities

held by a plan. However, where a plan acquires an equity interest in an entity that is neither a publicly
offered security nor a security issued by certain registered investment companies, the plan’s assets include
both the equity interest and an undivided interest in each of the underlying assets of the entity unless:
(i) the entity is an operating company, or; (ii) equity participation in the entity by benefit plan investors
(as defined in the regulations) is not significant (i.e., less than twenty-five percent (25%) of any class of

equity interests in the entity is held by benefit plan invesiors). Benefit plan investors are not expected to
acquire twenty-five percent (25%) or more of the Limited Partnership Interests. The General Partner may
preclude significant investment in the Partnership by such plans. Employee benefit plans (including
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IRAs), however, are urged to consult with their legal advisors before subscribing for the purchase of
Limited Partnership Interests.

Unrelated Business Taxable Income

The Partnership may derive income that would be considered unrelated business taxable income, as

defined in Section 512(a) of the Code, if derived directly by a Limited Partner exempt from taxation.

Under Section 511(a) of the Cede, such imited Partner’s allocable share of such income is taxable. In

addition, a Limited Partner that is a tax-exempt organization described in Section 511(a) will be taxed

with respect to its “unrelated debt financed income” pursuant 1o Section 514 of the Code. If, and to the

extent the Partnership borrows to finance its securities (ransactions, a tax-exempt investor will be taxed on

all the debt-financed portion of its income from an investment in the Partnership. Each such potential !
investor is urged to consult its own tax advisor with respect to the tax consequences of an investment in :
the Partnership.

ACCEPTANCE OF SUBSCRIPTIONS ON BEHALF OF EMPLOYEE BENEFIT PLANS IS IN NO
RESPECT A REPRESENTATION BY THE GENERAL PARTNER OR THE PARTNERSHIP THAT
THIS INVESTMENT MEETS ALL RELEVANT LEGAL REQUIREMENTS WITH RESPECT TO
INVESTMENTS BY ANY PARTICULAR PLAN OR THAT THIS INVESTMENT IS APPROPRIATE

FOR ANY PARTICULAR PLAN.

OUTLINE OF SELECTED ITEMS IN THE LIMITED PARTNERSHIP AGREEMENT

The foliowing outline of the Limited Partnership Agreement briefly summarizes certain major provisions,
some of which are not discussed elsewhere in this Memorandum. This outline is not definitive and each
prospective Limited Partner should-carefully read the Limited Parinership Agreement, annexed hereto as

Exhibit A, in its entirety. Terms used in the following outline that are not otherwise defined shall have
the meanings ascribed to them in the Limited Partnership Agreement.

Limited Liability

A Limited Partner will be liable for debts and obligations of the Partnership only to the extent of its
Limited Partnership Interest in the Partnership in the Fiscal Period (as defined below) to which such debts

and obligations are attribuwtable: ACimited Partrer who withdrew famds orreceived distributions fromrthe—————————
Partnership representing, in whole or in part, a return of its Capital Contribution, is liable to the

Partnership for any sum (but only to the extent of such returned amount, plus interest) necessary to

discharge the liabilities of the Partnership to creditors who have extended credit or whose claims have

arisen before such return,

For purposes of the Partnership Agreement, a “Fiscal Period” shall be the interval between the first day of

afiscal-yearorany Interim-Date-and-the:—(i)-earlier of the-date-before-the-next-Interim-Date;(ii)-the-date
of the complete or partial withdrawal of a Limited Partner; or (iii) the beginning of the next Fiscal Year .
An “Interim Date” shall be the first day of each calendar month or such other dates as the General Partner
may determinc in its sole discretion to accept additional Capital Contributions or to admit new Limited
Partners.
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Term

The Partnership will terminate on the earlier of: (i) January 2060; (ii) a determination by the General
Partner that the Partnership should dissolve; (iii) the insolvency, bankruptcy or dissolution of the General
Partner; (iv) the death or disability of all principal(s) of the General Partner; (v) the withdrawal of the
General Partner unless, upon said withdrawal, the Limited Partners select a General Partner to continue
the Partnership; or (vi) any other event causing the dissolution under the laws of the State of Delaware.

Capital Accounts

Each Partner will have a Capital Account maintained by the Partnership that will be credited with its
Capital Contributions. A Partnership Percentage will be determined for each Partner for each Fiscal
Period, by dividing its Capital Account, as of the beginning of such fiscal period by the aggregate
Opening Capital Accounts of all Partners as of the beginning of such Fiscal Period.

Each Partner’s Closing Capital Account will be calculated as of thie last day of each Fiscal Period by
crediting or debiting to such Capital Account, according to its respective Partnership Percentage, the
difference between the total capital of all Partners at the beginning of such Fiscal Pericd and the total
capital of all Partners as of the last day of such Fiscal Period, then making any Performance Allocation re-

allocation (sce below), if applicable: (i) on the last date of each Fiscal Period; or (ii) on an Inferim Date;
and then deducting any withdrawals made by each Partner.

Each Limited Partner will have a Maximum Capital Account maintained by the Partnership in order to
calculate the Performance Allocation to which the General Partner is entitled (see below). Sometimes
referred to as a “high water mark™ for purposes of computing the General Pariner’s Performance
Allocation, the Maximum Capital Account shall reflect a Limited Partner’s actual Capital Contributions,

reduced for any withdrawals and increased by any net appreciation.

Performance Allocation

The General Partner is granted a Performance Allecation in the event that there is an appreciation in the

Capital Account of Limited Partners in an amount in excess of the Limited Partrer’s—Capitat
Contributions, as adjusted for contributions, withdrawals and any appreciation which has been previously

credited—to—such-Limited—Pariner’s_Capital_Account_and which has been subject to a Performance

Allocation (the “Maximum Capital Account™). To the extent that: (i) at the end of a Calendar Quarter;
(ii} upon a Limited Partner’s complete withdrawal; or (iii) in the General Partner’s discretion, upon a
partial withdrawal, a Limited Partner’'s Maximum Capital Account reflects increases due to the
performance of the Partnership, a Performance Allocation will be allocated to the General Partner’s
Capital Account. The Performance Allocation will be an amount equal (o thirty percent (30%) of the
increase in a Limited Partner’s Maximum Capital Account.

The General Partner’s Performance Allocation will be computed each Calendar Quarter. In the event that
an Initial Limited Pariner has not realized an average annualized ten percent (10%) return during the
Measuring Period, computed at the rate of two and one — half percent (2.5%) per Calendar Quarter, net of
all Partnership expenses, including the Management Fee (as defined herein) and thereafter the
Performance Allocation and based upon the amount of such Initial Capital Contribution, the General

Partner will reimburse the Performance Allocation feceived by the GeneralPartner —to—the-Capital
Account of such Initial Limited Partner so that the Initial Limited Partner will have achieved an
annualized ten percent (10%) return during such Measuring, Period; provided however that the amount to
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be reimbursed to the Capital Account of a Limited Partner shall not exceed the total amount received by
the General Partner as its Performance Allocation as of the date of such calculation.

The allocation will be based upon the Limited Partner’s Maximum Capital Account from the date of the
Initial Capital Contribution or prior calculation to the date of the current calculation. The General Partner
reserves the right, in its sole discretion, 10 reduce or waive the Performance Allocation or Management
Fee set forth herein in connection with a Limited Partnership Interest acquired by the General Partner, its
Affiliates (as defined below) or strategic investors. “Affiliates” shall refer to the principal(s), affiliate(s),
manager(s), member(s), officer(s), and employee(s), and next of kin related to the Managing Member of
the General Partner.

Partnership Expenses and Management Fee

Each Limited Partner shall pay a fee to the General Partner or its designee, on the first day of ecach
Calendar Quarter, in advance (the *“Management Fee™), to be debited from the Capital Account of such
Limited Pariner, in an amount equal to .125% per Calendar Quarter, or 0.5% on an annualized basis of the

Capital Account of each Limited Partner as of such date.

The Capital Account of a Limited Partner who makes a Capital Contribution or a withdrawal from their

—Capital-Account-on-a-date-otherthan-thefirst-day-of each-Calendar-Quarter—will-be-charged-a prorated

Management Fee as of the date of such contribution.

The Partnership will pay, in addition to the Management Fee, all expenses associated with the
Partnership's operations (“Reimbursable Expenses"), including, without limitation: (i) expenses related to
the evaluation, acquisition or disposition of investments; (ii) Partnership expenses such as brokerage
commissions, custody charges, trustee fees, financing costs, payments to Participants; (iii) research and

1nvestmenundndgemenL:eldl;d_bcmwes_and_equlpmeaL(ummdmg,_wﬂmuLhmuanon,_tanparw

research services, telephone lines, telephone equipment, telephone service, news and quotation
equipment, computer facilities, computer software and terminals, professional fees including on — going
accounting and legal fees and expenses, overhead, rent, supplies, clerical services and salaries, and
publications); (iv) interest and commitment fees on loans and debit balances; withholding and transfer
taxes; governmental fees; marketing expenses, including travel and fees associated with research and

professional conferences; and (v) such other necessary and appropriate costs and expenses necessary for
the operation of the Partnership and its incurred operations.

The General Partner may use “soft” or commission dollars to pay for expenses of the Partnership in
accordance with the research-related safe harbor within Section 28(e) of the 1934 Act.

The Capital Account of a Limited Partner who makes a Capital Contribution on a date other than the first
day of each Calendar Quarter will be charged a prorated Management Fee us of the date of such
contribution.

Purchase of “New Issues”

The Partnership has the right to invest in New Issues, as defined in the Conduct Rules of FINRA. Subject
to certain ten percent (10%) de minimis restrictions, only those Limited Partners that are not “restricted,”
as defined by the FINRA, may participate in the receipt of New Issues. To the extent that a potential

Limited Partner is restricted, an investment in the Partnership may not yield the same performance results
as may be achieved by investors who are entitled to receive New Issues.

Valuation of Partnership Assets
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The assets of the Partnership will be valued in accordance with the following policies and principles:

(a) securities listed on a national securities exchange or national market will be valued at
their last sale price on its principal exchange or market on the date of determination, or if no sales
occurred on such day, at the mean between the “bid” and “asked” prices on such day;

(b) any security which is not listed or quoted on any securities exchange or similar electronic
system which are dealt in or traded through a clearing firm or through a financial institution and reported
through FINRA's Trade Reporting and Compliance Engine (TRACE) or similar system will be valued at
their last sale price on such day. If there were no sales on such day, then the General Partner will assign a
fair value to the security based upon (a) sales of the security which occurred within the previous 5 trading
days; (b) recent “bids” and “asks™ for the security using market data sources deemed appropriate by the
General Partner; (c) the most recent official price quoted by a clearing house or financial institution and
(d) reviewing recent sales, "bids" and "asks" of similar securities of the same issuer .

(9] securities without an active trading market, will be assigned fair value by the General
Partner based upon: (a) a comparison with market value for securities of similar companies; (b) recent
sale prices; (¢) investment risk and/or potential; (d) opinions of qualified investment bankers; ()
marketability (if any); and/or (f) such other factors as the General Partner, in its sole discretion, deems

appropriate.

(d) Notwithstanding the forgoing, securities which are held in a joint account with a
Participant who is deceased and for which the Partnership expects to redeem the security with the issuer
in the ensuing twelve months, shall be valued at the higher of its market value as determined above or the
redemplion price.

(e) For-securities—whose-settlement-terms—providefor-the-payment_or_receipt of acerued

interest, the valuation as determined above will include accrued interest to the valuation date.

For purposes of the Limited Partnership Agreement, an “active trading market” will be deemed to be one
for which prices are available for that security or substantially similar securities of the same issuer on
NASDAQ, a national securities exchange, TRACE or similar system, or if not available from any of the

above, from one or more dealers in the pink or yellow sheets or over the counfer bond market on a
reasonably consistent basis.

The General Partner’s good faith determination, made in accordance with the terms of this Agreement, of
the value of a security will be final and binding upon the Limited Partners and their representatives.

For financial statement purposes, the General Partner is permitted to make certain adjustments to the
foregoing in order to comply with current or future provisions of GAAP.

Redemptions of Capital from th¢ Capital Account of 3 Limited Partoer

After entering the Partnership and for a period of twelve (12) months (the “Lock-Up Period™), a Limited
Partner may not redeem its Capital Account or any portion thereof. On or after the Lock-Up Period, a
Limited Partner may elect to redeem its Capital Account at the end of a Calendar Quarter by providing
written-notice-to-the General Partner. (‘Redemption Request’).

A Limited Partner may make a partial redemption of its Capital Account upon written notice to the
General Partner, and remain a Limited Partner, provided that such redemption does not reduce such
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Limited Partner’s the Capital Account to less than the amount initially accepted, subject to the discretion
of the General Partner to permit redemption of a greater amount.

The withdrawing Limited Partner may remain a Limited Partner provided that such withdrawal does not,
unless otherwise agreed to by the General Partner, reduce the Capital Account to less than the amount of
the Initial Capital Contribution. Partial withdrawals must be made in minimum amounts of fifly thousand
dollars ($50,000) and in multiples of ten thousand dollars ($10,000).

The General Partner will distribute ninety-five percent (95%) of the amount redeemed by a Limited
Partner within ten business days of the end of the second calendar quarter following the Redemption
Request (such quarter end being the “Redemption Valuation Date) and the balance within thirty (30)
business days of receipt by the Partnership of its next succeeding annual audited financial statements.

If Redempticn Requests received by the General Partner from Limited Partners afler being subject to the
Lock ~ Up Period, are in an aggregate amount more than ten percent (10%) of the Capital Accounts of all
Limited Partners in the Partnership, the General Partner may, in its discretion, reduce each request for
redemptions pursuant to such Redemption Notices pro-rata, so that redemptions are equal to ten percent
(10%) of all of the Capital Accounts in the Partnership. A redeeming Limited Partner whose Redemption
Request is so reduced will be deemed to have submitted a Redemption Request to have the remaining
balance-as—specified-in-the-original-RedemptionRequest-withdrawn—on-the next-following-redemption
date, on a priority basis and without the need to submit a further Redemption Request; provided, however,
that redemptions shall always be subject to the discretion of the General Partner to reduce each request for
redemptions pursuant to each Redemption Request on a pro rata basis to ensure that no more than ten
percent (10%) of the Capital Accounts of the Partnership shall be withdrawn during any next following
redemption date, unless the General Partner otherwise determines.

————————The-Generai-Partner-may-also-withhold-taxes-on-any-payment-to-a-Limited-Partner-to-the-extent-required————————
’ by the Internal Revenue Code of 1986, as amended (the “Code”) or other applicable law.

“Net Asset Value” shall mean the value of all of the assets of the Partnership determined in accordance
with the Partnership’s Limited Partnership Agreement (a copy of which is annexed hereto as Exhibit A),
less all Partnership liabilities and reserves established by the General Partner in its sole discretion. The
Net Asset Value shall be computed in accordance with Generally Accepted Accounting Principles
(“GAAP”), except with respect to organizational expenses.

Admission of New Limited Partners

New Limited Partners may be admitted on the first day of each calendar month during each fiscal year or
on such other dates as the General Partner shall determine. Each new Limited Partner will be required to
execute the appropriate subscription documentation, pursuant to which it becomes bound by the terms of
the Limited Partnership Agreement.

Substitute General Partner

The General Partner will have the right by written notice to the Limiled Partners, without any action by
the Limited Partners, to add or delete members of the General Partner or to substitute for itself a new
General-Partner,-if_such-new_General-Partner_is-affiliated_with, controls,-is_controlled by, or is under
common contro!l with the General Partner herein.
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Amendments to Agreement

The Limited Partnership Agrcement may be amended by the General Partner pursuant to its Power of
Altorney in any manner that does not adversely affect the Limited Partners, including any amendment to
reflect changes validly made in the membership of the Partnership and the Capital Contributions of the
Limited Partners.

The Limited Partnership Agreement may also be modified or amended at any time in writing, signed by
the General Partner and by Partners who hold Limited Partnership Interests representing in the apgregate
a Majority in Interest of the Capital of all Partners relating to the applicable fiscal period in which the
vote takes place. However, without the specific consent of each Partner, no such medification or
amendment will reduce the Capital Account of any Partner or its rights of contributions or withdrawal
with respect thereto,

Reports to Limited Partners

The General Partner will use its best efforts to have prepared and mailed to each Limited Partner, as soon
as practicable after the close of each Fiscal Year: (i) any information necessary to enable such Limited
Partner to prepare its individual income tax returns; and (ii) commencing in relation to the Fiscal Year

ended December 31, 2011, financial statements audited by the Accountant and prepared in accordance
with GAAP. In general, the Partnership’s financial statements will be prepared in accordance with
GAAP.

The “books of account” of the Partnership will be kept in accordance with GAAP, by or under the
supervision of the General Partner at the principal place of business of the Partnership, and will be open
to inspection, no more frequently than once per year, by any Limited Partner or its representative at any

reasonable time during regular business hours upon no less than sixty (60) days prior writfen notice. Such
inspection, however, shall be limited to information reasonably related to such Limited Partner’s interest
in the Partnership.

In general, the Partnership’s financial statements will be prepared in accordance with GAAP. However,
in-the-eventthat-the-General-Partner-advances-seme-or-all-of the Partnership’s-organization expenses, then

such advance shall be treated as a contribution to the Partnership by the General Partner and shall be
concomitantly credited to the General Partner’s Capital Account. Over a sixty (60) month period, (unless

otherwise accelerated by this General Partner) the General Partner shall cause the Lifmited Panmersto
make, on a pro rata basis based on the relative values of the Limited Partners’ respective Capital
Accounts, a special allocation of income, which allocation shall be prior to any other allocations of
income, to the General Partner. On a monthly basis, this special allocation shall be one-sixth (1/60th) of
the amount of the organization expenses. Such treatment may result in a qualification to the independent
auditor’s repott relating to the Partnership’s audited financials.

The General Partner may also prepare and deliver to each Limited Pattiier, a monthly umaudited reporton——m——————
the overall performance of the Partnership, together with any other information the General Partner deems
pertinent.

Limited Partner’s Indemnification of the Partnership

Nothing in the Limited Partnership Agreement, nor any action taken under the Limited Partnership
Agreement, including the withdrawal by a Limited Partner of some or all of its Capital Contributions,
shall affect the right of the Partnership to claim a return of that part of a withdrawn Limited Partner’s
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Capital Contribution up to the maximum of such Contribution necessary to discharge applicable debts,
taxes, and obligations which arose prior to any such withdrawal from the Partnership. All rights of the
Partnership will be exercised in accordance with applicable statutes and regulations applying to the
Partnership.

No waiver of a provision of the Limited Partnership Agreement will be deemed a waiver of any other
provisions nor will a waiver of the performance of a provision in one or more instances be deemed a
waiver of future performance thereof.

In the event the Partnership is made a party to any claim, dispute or litigation or otherwise incurs any loss
or expense, including reascnable attorneys’ fees, as a result of, or in connection with, any Limited
Partner’s (or Limited Partner’s assignee’s) obligations or liabilities unrelated to the Partnership business,
such Limited Partner (or assignees cumulatively) will indemnify and reimburse the Partnership for all loss
and expense incurred, including attorneys’ fees.

Standard of Liability and Indemnification

None of the General Partner or its principal(s), affiliate(s), manager(s), member(s), stockholder(s),
director(s), partner(s), officer(s), employee(s), agent(s), and/or the General Partner’s designated person(s)

(collectively “Indemnified Persons™) will be liable to the Partnership or any Limited Parfner for:
(i) mistakes of judgment or for any act taken, or omission suffered by it or by him or her, or for any
“Losses,” defined herein, arising out of or relating to any mistakes, action or inaction, except to the extent
of the willful misconduct or gross negligence of such Indemnified Person as determined by a final
judgment (after all appeals and the expiration of time to appeal) of a court of competent jurisdiction; or
(ii) the willful misconduct or gross negligence of any officer, director, employee, representative,
consultant, independent contractor, broker or agent of the Partnership or any Indemnified Person,

provided that such officer, director, employee, representative, consulfant, independent contractor, broker
or agent (including any who may be a Limited Partner), was selected, engaged or retained in good faith
and in a manner reasonably believed to be in, or not opposed to, the best interest of the Partnership. Each
Indemnified Person will be entitled to rely in good faith on the advice of counsel, accountants or other
such independent persons experienced in the matter at issue and (subject to the immediately preceding
sentence)-any-act-or-omission-of-any Indemnified Person-in-reasonable-reliance on such-advice will in-no

event subject any Indemnified Person to any liability to the Parinership or to any Limited Partner.

The Parfmership will, out of Partnership assels, inciuding, without limitation, any insurance proceeds, to
the fullest extent permitted by applicable laws, indemnify and hold harmless each Indemnified Person
from and against any and all claims, damages, losses, expenses, penalties, judgments or liabilities of any
nature whatsoever and regardless of which governmental body imposes the same, including, but not
limited to, legal fees, expenses and costs associated with investigating or preparing the defense of any
proceeding or investigation, giving testimony or furnishing documents in response to a subpoena
(collectively, the “Losses™ to which any such Indemnified Person may become subject in connection

with; Tising out of or related to this Agreement or 10 the operation and affairsof the Partrership provided;
however, that foregoing indemnification will not apply to any Losses that are determined by final
judgment (after all appeals and the expiration of time to appeal) of a court of competent jurisdiction to
have resulted from the willful misconduct or gross negligence of such Indemnified Person.

T T LIMITATIONS ON TRANSFERABILITY; SUITABICITY REQUIREMENTS

Each purchaser of a Limited Partnership Interest must bear the economic risk of its investment for an
indefinite period of time (subject to its right to withdraw capital from the Partnership) because the
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Limited Partnership Interests have not been registered under the 1933 Act and, therefore, cannot be sold
unless they are subsequently registered under the 1933 Act or an exemption from such registration is
available. It is not contemplated that any such registration would ever be affected, or that certain
exemptions provided by rules promulgated under the 1933 Act (such as Rule 144) will ever be available.
The Limited Partnership Agreement provides that a Limited Partner may not assign or encumber its
Limited Partnership Interest (except by operation of law), nor substitute another person as a Limited
Partner, without the prior consent of the General Partner, which consent may be withheld for any reason.
The Limited Partnership Agreement also restricts substantial withdrawals from the Partnership and
withdrawals of capital by the Limited Partners. The foregoing restrictions on transferability must be
regarded as substantial, and will be clearly reflected in the Partnership’s records.

Each purchaser of a Limited Partnership Interest will be required to represent that the Limited Partnership
Interest is being acquired for its own account, for investment, and not with a view to resale or distribution,
‘The Limited Partnership Interests are suitable investments only for sophisticated investors for whom an
investment in the Partnership does not constitute a complete investment program and who fully
understand, are willing to assume and have the financial resources necessary to withstand the risks
involved in the Partnership’s specialized investment program, and who are able to bear the potential loss
of their investment in the Limited Partnership Interests.

Bach-prospective purchaser-is—urged-to—consult-with-its-own-advisers-te-determine-the-suitability-of-an

investment in the Limited Partnership Interests, and the relationship of such an investment to the
purchaser’s overall investment program and financial and tax position. Each purchaser of a Limited
Partnership Interest will be required to further represent that, after all necessary advice and analysis, its
investment in a Limited Partnership Interest is suitable and appropriate, in light of the foregoing
considerations.

FINANCIAL STATEMENTS

Audited financial statements for the Partnership, when available, can be obtained from the General
Partner.

LITIGATION

- -¥'I’he»GeneraI—Parmer—and~the—Managing—Member—bas~not-been-invoLved_i n-any-material litigation

ACCOUNTING / LEGAL COUNSEL/ADMINISTRATOR

Citrin Cooperman & Co., LLP, 529 Fifth Avenue, New York, NY 10017 will act as the independent
certified public accountants for the Partnership.

Gersten Savage LLP, 600 Lexington Avcnue, 9th Floor, New York;, New York 10022 -acts"astounset-to
the Partnership.

Integrated Investment Solutions LLC, 121 Sumimit Ave., Suite 205, Summit, New Jersey 07901 will act
as independent administrator for the Partnership.
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ADDITIONAL INFORMATION

The General Partner wiil make available to any prospective Limited Partner any additional information
which it possesses, or which it can acquire without unreasonable effort or expense, necessary to verify or
supplement the information set forth herein.
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Page 160

1 A Well, because Eden Arc is not the 1 many cases, indirectly through the brokerage firms.
2 owner of the securities. The securities are held in 2 Because one of the things about this whole
3 a joint tenancy between mysclf and the participant. 3 marketplace is the brokerage firms are the ones that
4 Q But wouldn't it have been simpler to 4 are interfacing with the trustee and with DTC. Not
5 have the — the securities in the name of Eden Arc? 5 the account owners. And so, it's very unusual for
6 A Well, no. For the simple reason 6 an account owner to have direct contact with a
7 that; A, that wouldn't reflect the economic reality 7 trustee or an issuer. It usually only happens when hJ
8 of the transaction; and, B, the wholc point of 8 something's gone wrong.
9 establishing the joint tenancy is so that you 9 So, our dealings with trustees are
10 conform with the prospectus language in the 10 related to providing information that, you know, we
11 marketplace as it relates to being able to put back 11 may get something from our brokerage firm saying,
12 the securities to the issuers. 12 the trustee is looking for this additional piece of
13 Q But — but why not Eden Arc and the 13 information. Can you please provide it? Or in many
14 terminally ill person together? 14 cases the trustee, you know — 'cause the — the
15 A Oh, I'see — I see your question. 15 request comes into the brokerage firm. So if the —
16 MR. PROTASS: I got it the first 16 so if the trustee says, we'd like to see the
17 time. 17 July 2013, you know, account statement, can you
18 A Anentity cannot be a joint owner in 18 provide that? The brokerage firm is probably just
19 a joint tenancy with rights of survivorship. A 19 going to comply with the request. They're not going
20 joint tenancy with rights of survivorship is an 20 to call us and say, can you send the account
21 ownership arrangement with two or more individuals. 21 statement. They have the account statement
22 The obvious reason being that survivorship can't be 22 themself. That would sort of be silly.
23 conferred to an entity or — well, stated 23 But in the — when there are
24 differently, an entity can't perish. 24 instances when the trustee is looking for something
25 MR. PROTASS: Die? 25 that the brokerage firm doesn't have, you know, we
Page 159 Page 161
1 Q Can you tell us about other 1 may provide that information. And again, we usually
2 relationships that Eden - any of the Eden Arcs had 2 provide it to our brokerage firm who then provides
3 with other entitics? For example, marketers, 3 it to the trustee.
4 trustees — 4 Q Now, you mentioned earlier that you
5 MR. PROTASS: Other than the — 5 didn't provide the participant agreement to the
6 Q Other than the broker-dealers and the 6 issuers unless they asked for it; is that correct?
7 issuers. 7 A Yes.
8 MR. PROTASS: And the sort of — 8 Q How often did they ask for it?
9 Q - the auditors, the accountants. 9 A They've asked for it and the issuers
10 MR. PROTASS: Yeah. The service 10 themselves that have asked for it are Goldman Sachs,
11 people you mentioned earlier. 11 Barclay’s, General Electric Capital Corp., U.S.
12 A When you say "marketers," what do you 12 Bank, which is the trustee for Prospect, Prospect
13 mean by "marketer"? 13 and CIT which is a - a bank that's issued CDs.
14 Q Was Blue Sand a marketer for you? 14 We've provided our participant agreements to all of
15 A Yes. Blue Sand is a third-party 15 those issuers.
16 marketer by which I mean I have an arrangement with 16 Q And approximately how many issuers
17 them where they're helping me raise capital for my 17 have you dealt with total? ;
18 fund. That is the only marketing arrangement that | 18 A OCh. i
19 have. ' 19 Q Dealt with the wrong word?
20 You mentioned trustees. I'm not -- 20 A How many have we successfully
21 do you mean, like, bond trustees or -- 21 redeemed bonds or CDs? j
22 Q Yes. 22 Q Correct. Z
23 A The bond trustees are — we don't 23 A Dozens. i
24 have a contractural relationship with them. We 24 Q Not hundreds?
25 have -- have had dealings with some of them. In 25 A It might be approaching triple :
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WHAT IS ENDCARE?

Caring for individuals near the end of their
lives can be stressful and emotionally
challenging for families. Yet even as loved
ones struggle to cope emotionally with the
prospect of loss, significant financial
challenges often exist. How will the family
afford quality care? Can family members
afford to take time off from work to care
for their loved one? Will the family be
able to afford a dignified and appropriate
burial? EndCare can help. '

EndCare provides financial assistance
of up to $10,000 to individuals near the
end of life. This assistance comes at
absolutely no cost to the individual.

Financial assistance comes in the form of a
one-time cash payment at the time of
enrollment.  The payment is made
directly to the individual or their family
and proceeds can be used for any
purpose, including hospice, medical and
non-medical home care, family travel, and
funeral expenses.

Is THERE ANY COST OR RISK TO
THE PARTICIPANT?

There is no cost or risk to the
participant. The payment from EndCare
is not a loan and the participant has no
further obligation. There are no fees,
premiums or charges of any kind. The
payment does not impact private
insurance, Medicare, or Medicaid benefits.
Special arrangements may be necessary
for Medicaid participants in certain cases.

N EndCare

How DOES IT WORK?

Payments to families are made possible
due to a proprietary investment strategy
developed by EndCare. The investment
strategy focuses on "survivor's option"
investments, a type of investment which
provides for accelerated repayment upon

the death of the owner.

EndCare sets up and funds a brokerage
account to putchase these investments.
The participant, without contributing any
money, is added as an additional owner
on the account. In return, the participant

receives an immediate cash payment from
EndCare.

EndCare expects to make a profit on the
investments and the up-front payment to
the participant represents a share of those
expected profits.

WHO 1S ELIGIBLE?

To qualify for EndCare, applicants

must meet the following criteria:

e U.S. residents 18 years or older

e Enrolled in hospice or have life
expectancy of less than 6 months as
verified by physician

e Mentally fit or have delegated
durable power of attorney

o All income and asset levels are
accepted

How TO APPLY

Applying for the program is extremely
easy and fast. Applicants fill out a short
enrollment form and fax or email it to
EndCare. Final approval, documentation
and payment usually occur within a week
of the initial contact.




WHAT PEOPLE ARE
SAYING ABOUT ENDCARE

“EndCare helped relieve some of the
financial strain on our family when my
stepfather ~ was  diagnosed  with
terminal cancer.”

-- EndCare Participant

“EndCare was a real blessmg for us in
time of sorrow.”
-- EndCare Participant

“EndCare could not have been easier.
If you’re rich, you probably don’t need
EndCare. But for the rest of us,
EndCare is a great help”

-- EndCare Participant

“This is really a wonderful thing that
you are doing.”
-~ Hospice Administrator

COMMITMENT TO COMMUNITY

EndCare was founded by a retired finance
executive and his wife, a former healthcare
executive. EndCare has pledged to donate
15% of its profits to charides in the
markets it serves. Participants and their
families will have an opportunity to
nominate charities for inclusion in
EndCare's annual giving programs.

For further information, please call us.
Strict confidentiality will be maintained.
References available upon request.

Nz EndCare

One Penn Plaza
36th Floor
New York, NY 10119
212-786-7407 Phone
646-349-5964 Fax

Nu EndCare

FINANCIAL ASSISTANCE

PROGRAM

HELPING FAMILIES

CoPE WITH
THE FINANCIAL
BURDENS OF

END-OF-LIFE CARE
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UNITED STATES SECURITIES AND EXCHANGE COMMISSION

In the Matter of: )

) File No. NY-09197-A

EDEN ARC CAPITAL )

WITNESS: Donald Lathen

PAGES: 1 through 211

PLACE: Securities and Exchange Commission
200 Vesey Street, Suite 400
New York, New York 10281

DATE: Wednesday, July 22, 2015

The above-entitled matter came on for hearing,

pursuant to notice, at 9:41 a.m.

Diversified Reporting Services, Inc.

(202) 467-9200
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Page 118

Page 120

1 it would be, a three-person joint tenancy 1 the participant than my wife and I. For instance,
2 automatically converts, in that instance when one 2 if we had the arrangement where my wife was the
3 person dies, to a two-person joint tenancy. So my 3 joint tenant on the account, investors in the fund
4 wife would have a two-person joint tenancy with that 4 would be asking questions like, do your wife and you
5 individual. 5 fly separately when you go on vacation. So that was
6 And the expectation is that if the 6 the -- the rational for having David on the account
7 participant at that point - if my wife dies before 7 versus Kathy.
8 the participant then it passes to the participant 8 Q Butdid it go - did it go Kathy,
9 and if the participant dies before my wife it passes 9 Mr. Rosenbach, Mr. Jungbauer?
10 to my wife. 10 A Yes.
11 MR. PROTASS: IfIcould just add, I 11 Q Was that the sequence?
12 think what you're driving at here is, I don't want 12 A Yes, that was the sequence.
13 to testify, but the likelihood of both Mr. Lathen 13 Q And so why did you switch from
14 and his wife predeceasing the participant is lower 14 Mr. Rosenbach to Mr. Jungbauer?
15 than the likelihood of Mr. Lathen predeceasing the 15 A You know, there wasn't any real
16 participant. 16 discussion onit. 1 mean, I assumed that Gary would
17 MS. WEINSTOCK: Yeah. I don't think 17 probably - he was an investor in the fund and he
18 that was my question, but I don't know. That wasn't 18 was going to be getting a share of the economics
19 my question. 19 from the fund's financing of these — of these joint
20 MR. PROTASS: I thought that's what 20 accounts. And either I assumed he wouldn't want to
21 your question was. 21 be on the account or I asked him. Idon't even
22 Q Was the third person on the account, 22 really remember to be honest, but for whatever
23 either your wife, Mr. Rosenbach, Mr. Jungbauer, on 23 reason we -- we selected my stepfather.
24 the account to provide additional assurance that the 24 Q And was your stepfather on every
25 terminally ill person wouldn't get access to the 25 account once the fund opened?
Page 119 Page 121
1 money or securities after you died? 1 A He was while we had participant
2 MR. PROTASS: Objection. 2 agreement number three from May of 2011 through
3 A The advantage of a third - of a 3 approximately December of 2012. So for about a
4 three-person joint tenancy is — the effect of that 4 year-and-a-half.
S is, yes. I mean, it — it obviously increases, or 5 Q And was there a third individual
6 reduces rather, the likelihood of that event 6 after that?
7 happening. 7 A No.
8 Q And why did you switch from your wife 8 Q And why is that?
9 to Mr. Rosenbach as to who would be on the joint 9 A Because the — excuse me. With
10 accounts? 10 participant agreement number four and number five
11 A Because — I can't remember exactly 11 the fund is better secured against the eventuality
12 if — if Gary and I discussed this, but there were 12 that I predecease the participant. And so we felt
13 at least a couple of factors that drove that. 13 like — including a security interest in the account
14 Number one, you know, he was providing, you know, 14 in that it was, you know, not —- no longer necessary
15 money for the account and so it would be natural in 15 for David to be on the account or any third party to
16 that circumstance for him to want to be on the 16 be on the account.
17 account. And, secondly, you know, it — just having 17 Q When -- prefund, when you were on the
18 a third person on the account is -- is helpful. 18 accounts with Mr. Rosenbach, what was the
19 Q And what about switching to 19 arrangement with respect to profits?
20 Mr. Jungbauer, why was that switch made? 20 A 1think we had agreed he would fund
21 A Youknow, I mean, it wasn't any - we 21 95 percent of the account. 1 would fund five
22 wanted to have a third person. 1 think that the — 22 percent of the account and then 1 would get
23 the sense was that from the standpoint of the 23 effectively a carry on his share of profits in the
24 investors in the fund there would be a lower 24 account, a 20 percent carry and no management fce.
25 likelihood of both my stepfather and | predeceasing 25 Q When you say "a 20 percent carry," do
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Donald F. Lathen

One Penn Plaza, Suite 3671
New York, NY 10119
212-786-7407 Phone
718-504-3934 Fax

May 20,2014

First Southwest Company

Attn: Reorg Dept.

911 W. Loop 281, Suite 116 .
Longview TX 75604

Re: Survivor’s Option Election - Account /I

To Whom It May Concern:

Mr. Raymond Ashton, a joint and beneficial owner on the abéye-referenced account, recently
passed away. As the surviving joint owner on the account, I would like to exercise the survivor's
option with respect to the following Notes in the account. Attached is the death certificate

supporting this request.

Quantity | Security Description cusIP
TENNESSEE VALLEY AUTH ELECTRONOTES SEMI SURVIVOR OPTION CPN 2.375%
110,000 | DUE 02/15/25 DTD 02/28/13 #C 08/15/13 CALL1 02/15/15 @ 100.000 88059TFN6

Regards,

Donald F. Lathen

Attachment

EA17630



Participant Agreement

1. Donald F. (Jay) Lathen ("Lathen"), pursuant to the terms of this agreement ("Agreement"), agrees to
pay to James McCord ("the Pasticipant™), or Participant's designee(s), the sum of ten thousand dollars
($10,000.00) (the "Payment™) subject to the full and complete compliance by Participant with the terms and
conditions contained in this Agreement. The Payment will be made as soon as is reasonably pr_acticablc after

the Effective Date, as described in paragraph 2 below. By signing this Agreement, Participant expressly
acknowledges that this Agreement and the documentation for opening the brokerage accounts desc;ipgq )
below (“Account(s)™) is part of a business (“Business”) conceived and executed by Lathen with ﬁnanci.ng_
either providéd,by Lathen or being arranged from various third party investors (“Investors™) and in differing '
formats, including one or more limited partnerships organized by Lathen, to finance the Busimss. R

2. Partfcibad& agrees to bééoine ajdim owner with Lathen andfor one or more dc;ignee(é) (@d_is)id@w o
a “D&sigﬁee'}'iof collectively “Designees™) appointed by Lathen on one or more brokerage Account(s). The -
Participant acknowledges and agrees:

a. - Thatthe Account(s) will be titled as a joint tenancy with rights of survivorship (“JTWROS™)
consisting of the Participant, Lathen and/or, in Lathen’s dlscretion, with one or more Designee(s).

b. That the Account(s) will purchase certain investments (“Investments™) which contain what
is known as a “survivor’s option” or “death put,” which aflows the investment, typically a ﬁ.ggdjggome
security, to be sold back-or “put” to the issuer, at par plus accrued interest, upon the death of the holder. -

c. to exccute paperwork (“Paperwork™) required by the brokerage firms and to cooperate with
the brokerage firms:and Lathen. to creatc and establish the Accouny(s) in the JTWROS. format, The -
Paperwork has béen included with this Agreement. The Participant is encouraged to ask any questions and-
request any clarification tegarding the contents and effects or consequences of the Paperwork prior to signing

this Agréement.

~d. " tocooperate with Lathen and the brokerage firms, as necessary, to facilitate transfers of cash -
and securities into and out of the Account(s) and to modify the Account(s) except that the Participant’
understands and agrees that Lathen and Investors are solely responsible for funding the Account(s), including "
“funding the putchase of any securities transferred into the Account(s) or subsequently purchased in or‘from
the Account(s). Participant shall have absolutely no responsibility for funding the Account(s) and the -
Participant affirms that no such consideration has been provided to or by Participant for such purpose.

c. the Effeclive Date shall be defined as the earliest date that an Account(s) has been
established and Investments in the Account(s) have been purchased and settled in the Account(s) or, if
applicable, Investments have otherwise been transferred into the Account(s). Participant acknowledges that
there may be a delay of up to fifteen (15) business days between the execution of this Agreement and the
Effective Date, due to brokerage firms' internal processing times and the availability of Investments,

3. Participant agrees that he/she is not be permitted to pledge, borrow against, withdraw or exercise any
right of owncrship with respect to the Investments or other assets in the Account(s) without the express
written permission of Lathen, which permission may be withheld in Lathen's sole discretien. It is
specifically understood by Participant that upon Participant's death, the Accouni(s) and all assets and

SEC-EDENARC-E-0008056



proceeds from such Account(s) will pass directly to Lathen and the Investors and that such will not be part of
Participant’s estate.

4. Participant represents that he/she is not currently an owner of any lnvesiments as described above.
Participant further agrees that he/she will not purchase any such Investments or permit, allow or authorize
any party other than Lathen and lnvestors to purchase such Investments on his/her behalf.

S. I'amcupant acknowlcdges and agrecs that:

a He/she unders(ands the nature and terms of this Agreement and is over thc age of 18 years; '
competent and of sound mind, memory and also understands the nature of the Business described above, ‘or, ¢
if apphcable. Pamclpant's attomey-m-fact is over the age of 18, competent and of sound mirid, memory.
understands (he natuné id tenns.of thls Agrcement and nature of the Busmess describcd above.

“b. clther Lalhen nor any Investor is providing financial advice in connectlon with “this
Agreement and is soiely acting w:th Pamclpam in accordance with the terms and condmons of hls
Agreement and of the Aocoum(e) and not'in any fiductary or other such capacity to lhe Parucnpanl,

c. e/shc has been given the full opportunity lo ask questions from Lathuu und undersgands the’:
nature of the Busmess"descnbed above and ulso has been given the opportunity to consult wnh a | :
adv:sor, !e;,al or other valified represenlat»ve prior to executing this Agreement. S

d. He/she \mderstands that the reason that this Agreement will not be counters:gncd by Lathen :
for a period of 3 davs ,jfrom the date of |ts return by Parucnpam is for the express purpose of glvmg the -
Pamclp:ml the-. oppo ni ein by
provxdmg wrmen novl ic

Lathen isnot prov:dmg tax advice with respect to the Agrcement, the cstabllshmcnlro B
. Account(s) or the: Payment and the  Participant acknowledges and is aware (hat there may be federa! sta(e or -
local tax consequences 1o the Pamcxpanl which are unknown to Lathen conceming this Agteement. As such o
Participant s requlrcd lo seek advnce from his/her accountant or tax advisor pnor xo e*(ecuimg this
Agrcement : "

f. 'Pémcrba‘ni uiiderstands that any Payment he/she received under this Agreerrrehr coﬁla\be _
considered income or ‘assets by Medicaid and could have an adverse impact on Participant's. eliglbnhtyS ‘
receive Medicaid benef ts.

g Participant will, upon request by Lathen, provide the following on an entirely confi dential
and need to know basis: (i) hisher social security number and a copy of a drivers license or’ other
government issued 1D solely for the purpose of allowing a “background/credit check” to be made and to'
facilitate opening the Account(s), and/or (ii) such permission as shall be necessary for Lathen to consult with
the Participant's physician in ordgr to discuss and verify the medical condition of Participant. '

6. Participant represents that hefshe is not subject to a current bankruptcy proceeding nor is hefshe
considering a bankruptcy (iling. Participant represents that he/she is not subject to any existing or pending’
judgments in favor of créditors. Participant agrees to notify Lathen promptly regarding any adverse changes
to his/her credit, including a potential banksuptcy proceeding or judgment in favor of creditors.

SEC-EDENARC-E-0008057



7. Participant agrees to indemnify Lathen and Investors for damages caused by Participant's breach of
any of the terms of this Agreement.

8. Scott McCord, (“Participant's Agent”), agrees to promptly notify Lathen in the event of Participant's

~death and, if requested, to assist Lathen in obtaining death certificates of the Participant. Lathen shall
reimburse Participant's Agent for any expense associated with procuring and delivering the requested death
ceniﬁcat&s ko Lathen.

9. ‘ Lathen shall have a right to terminate this Agreement if Participant dies prior to the Effectlve Date. .

10, If apphcablc, » Participant’s spouse hereby waives any right or cla(m to the"v :
, Account(s) ansmg now orin the future. e

L :- Pamcnpant and Participant's Agent acknowledge that this Agreement and its terms, as well as al
Paperwork, are pnvatc and confidential and that the Participant will not disclose the terms of tlus Agreemen
and the Paperwork to any person without the prior written consent of Lathen. :

12. This Agreement shall be govemed and construed as to its validity, interpretation and effect by the Iaws‘.-‘“? RN
of the State of New York without giving effect to the principals thereof rcgnrdmg the conﬂwts of Iaw PRI

13 Lathen s fallure to enforce strictly any provision of this Agrcement shall not be oonstmed as a
wanver thereof or as excusmg the Partlclpants future performunce Any waiver, to be effective in “favor of the

l4. : Thls Agrcement shall be binding upon the successors and heirs of the respecnve pames hereto

15. ~ “This Agrcemem shall not be changed, modified or terminated orafly or m any manner other lh' by
an agreement m wrmng sngned by each of the parties hcreto R

DcnaldF ‘(J.Va'y) Lathgn ‘ James McCord

Date: 5 ¢

g-l- 1|
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UNITED STATES SECURITIES AND EXCHANGE COMMISSION

In the Matter of: )
) File No. NY-09197-A-

~ EDEN ARC CAPITAL )

WITNESS: Michael Robinson

PAGES: 1 through 174

PLACE: Securities and Exchange Co%mission
200 Vesey Street, Suite 400
New York, New York 10281

DATE: Friday, June 19, 2015

The above-entitled matter came on for hearing,

- pursuant to notice, at 9:48 a.m.

Diversified Reporting Services, Inc.

(202) 467-9200
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Page 170

Page 172

1 now with Wedbush? 1 happened sometimes we kind of just say, no, we
2 A would —1would say that is correct. 2 really want them to come here and they come to the !
3 Q Interms of the 1099s, so were the 3 office. So that's why a couple oftimes I know %
4 terminally ill individuals or their agents required 4 that they've gone out to broader distribution. )
s to pay taxes on the profits? 5 Q Because the agent called you to say, we
6 A Wel, we— ' 6  got these brokersge statements?
7 MR. PROTASS: Objection. I'm riot sure 7 A Yes.. . ‘
8 what you mean by “profits.” On the receipt of the 8 Q Okay. And did you then call the
9 10,0007 9  broker-dealer and say, just send them to Eden Arc?
0 MS. WEINSTOCK: No. Profits from the 10 A Yeah. Ihave said, youknow, I've
211 fund 11 looked - I'velooledatthe paperwork and said,
12700 Q. or prof its from the broker. } 12 oh, Ihatwasn‘t —you know, they were supposed to
13 ;A" No, they would not - they would notbe 13°  go= thcymy, where do you want themsem? il
14 recelvmg 1099s onthe proﬁts because — yeah, I 14 Theyke supposed to go to One Pemn Plaza.
©15 | thinknot. o 15 Q. Did Jay or any of the Eden Arc entities
16 . " Q Sothe 10993 we' re referrmg to, those 16 ever altcmpt to open accounts with BNP Paribas?
17 " are for the $10,000.00 payments? 17 A NotthatImaware. - .
18 A Ye. . 18 'Q . Okay. All nght,ldon't have any other
‘19 - Q Okay. Butthey didn't receive 10995 from 19  questions. . -
20 any profits from the brokerage accounts? 20 MS. WEINSTOCK: Its 2:38. We're going
21 - A Tomebestofmyknowledge,theydid 21 oﬁ'nhe:eoordnow Thank you.
22 mot .22 (threupon, at2,38pm the examination
23 Q Did they receive statemcnts from the 23 was wmludcd.)
24 broker-dealers? ' 24 : PP
25" A Gemenallynot. 2s '
. Page 171' Page 173 )
1 Q Can you think of an instance where they 1 PROOFREADER'S CERTIFICATE
2 did? 2
3 A Icould think of a cquple of instances. 3 InTheMatterof EDEN ARC CAPITAL
'4”  Q And whatwerethose? - 4  Wimess. ' Michacl Robinson
5 A Youknow, Ijust know that there have 5 ' Filé Number' NY-09197-A
6 been a couple, in general, that — that they did 6  Date: Friday, June 19,2015 '
7 net receive them. 7  Location: New York, NY
8 Q Did ~TImsorry. Did the participants 8
9 receive copies of the brokerage statements? 9 This is to certify that I, Maria E,
10 A Generally - I said, no, generally not, 10 Paulsen, (the undersigned), do hereby swear and
11 Q But you said there were a couple of 11 affirm that the attached proceedings before the ULS.
12 instances where they did? 12 Securities end Exchange Conunission were held
13 A Yes. 13 according to the record and that this is the
14 Q And what were the circumstances behind 14 original, complete, truc and accurate transcript
1s those? 15  that has been compared to the reporting or recording
16 A The — the — just to say that, in 16  accomplished at the hearing.
17 general, you know, when the — the joint tenant 17 ]
18 brokerage account application is made, there'sa 18
19 box or some — someplace on there where you say, 19 (Proofreader’sName)  (Date)
20 where do you want the statements sent? And 20
21 normally we sent them ~ thcy are sent to our 21
22 office, the paper copies. And — and, you know, 22
23 and if you — if you don't say that, if you don't 23
24 check that box, they may be sent to both parties or 24
25 to multiple parties and we — so when that's 25
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To: trevor.simon@bhilltop.co. uk{irevor.simon@hilltop.co.uk)

ce; Jay Lathen[Jaylathen@edenarccapilal.com]
From: Michael Robinson

Sent: Thur 9/26/2013 10:21:45 AM

Importance: Nommal

Subject: Oue Diligence Questions from Hilltop
EdenArc ODD Q cut for J Lathen - v1 - TS - 1109013_Revised.docx

Hello, Trevor.

We met briefly when you visited us earlier this month. Jay has asked me to respond to
you on your due diligence questionnaire and related matters.

| have attached our copy of your due diligence questions with our responses. In a few
cases, there are open brackets "[ 1" indicating that we are uncertain about the question
or where we feel we need to discuss the point further.

Separately, you will see a reference to a "shared Dropbox folder." The documents that
we are providing in response to your due diligence process are placed there.

Regards,
Michael

Michael D. Robinson

VP, Marketing & Administration

Eden Arc Capital Management LLC

Email: michaelrobinsonghedenarccapital.com

i212i 786-7407 iPhonei

(718) 504-3934 (Fax)
Web Site: www.endcare.com

SEC-ProtassH-E-0085454



EdenArc p‘reliminary ODD questions

Sep11%2013

. ’Based on ,\p)ﬁat'wé know.al_)ﬂut Hilltop, it eligible to subscribe to Eden.Arc Capita) Partners,
LP. From our reéding’.éf the facts, Hilltop falls into the category of “Accredited Investor.” Its
‘non-US nationality s not a problem; however, we cannot make any representations about
any tax lssues_ .
. You shoﬂld seek advice from a Us-based attorney with expertise in US securities law.

oqnfihji‘djst;,taff;' Wokding Shaae 3 = plExplain

. There are {parts- ofl two Sectjons on Page 3,'so | will attempt to darlly each section in turn,
"o Performance Alocation, -
om Thls section deﬂnes the basls on which the General Partner earns his
o performance fee. Basically, it says that there is a “high water mark” that is
reset each quarter. In‘the simplest case, if an:investor has been In the Fund
for several quarters and has not added to, nor subtracted from, his lnmal
,:i lnvestment and lhe value of his account has increased each quarter, then at
© the end of each quarter the GP will earn a performance fee equal to the
; quarterlv lncrease in value x.20%. If there s a flat or-down quarter, the GP's
Performance Fea 0%.
o Admlsslon of New Limited Partners and. Capital Contributions.
"= TheGP ncrrnallv admits new timited Partners at the beglnning of any
calendar month. However, the GP has discretion to waive this requirement.

Peﬁé!l&cﬁ_t[@iﬁ_@édﬁ;éq ;qi:fi'zi'r"k;z'r‘l"y:-,-.-i not monthly..? paid annually in arrears..?

e Yes, itis calculated monthly. It crystallizes on a quarterly basis.

Pls’ conﬂrm per note at top of p.5 that the GP curtently knows of no reason why it should
witbhold taX from Hilltap dnvestment (save as discovered needful per FATCA)..?

SEC-ProtassH-E-0095455



¢ That statement at the top of page S regarding tax withholding was made with the then-
current understanding that no such taxes are currently required since the income of the
Fund Is p'oftfpllo Income. Given Hilltop's‘status as a non-US-domiciled entity, this matter
should be reviewed and confirmed by Hilltop’s counsel. You can also confer with Bruce
‘ i-lood atWigg!n~& Dana, who gave an opinion to the Fund back iin 2011. His number is.

._é v.f S?:é a:l;i';i?.h‘é section titled: “Tax Risks and Payment of Taxes” on Page 16 of the PPM.

) tim sul 3 ,oc.sand (m:mies requ:red? Directors have dlscret!on to walve?

. As stated !n‘ the PPM, the GP may “admit new Limited Partners to the Partnership on the
flest day of each calendar month ar on such other dates as the General Partner may
= vdetermlne in lts sole discretion (each an. “Interim Date") Itls current practice that subdocs
: ‘and funds shall be delivered on the first day of the calendar month in which the new Limited
of Ished to (a) subscribe for the first time or (b) increase the size of hisinvestment.

‘e Hllltop ls, accordlng to the criterla stated In the "Eligible Subscribers” section, an Accredited
B 1 '_In fact, Hi!ltop is not an- Accrednted Investor, it most likely wil fit the definition

e This question requires clarification. Note, however, that per “Changes in Investment
Strategles” on Page 15, the GP {or GP + IM) may change the Fund’s Investment strategy,
provided that the LPs are given notice and the right to withdraw prior the effectvation of
such a change.

Whats individual put fimit, is it per state, federal, per Issuer, per security?

* “Individual put limit” Is defined generically as the face value of SO securities that any one
deceased beneflcial owner may “put” to the issuer under the SO provisions governing that
particular issue.

‘0 For bonds, the Individual Put Limit is typically $200,000 - $250,000 per decedent per
issuer.

o The Individual Put Limit calculations may be based on the aggregate size of the
entire outstanding Issuance of SO bonds issued by one obligor or on a CUSIP-by-
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CUSIP basis. Itis worth mentioning that, in some circumstances, the “deal
documents” are not crystal-clear about this matter.

We'want to be informed in.writing of any litigation or'legél enforcement action or any legal cost
to be incurred by the Fund in excess of $5,000 to recover gains from a JTWROS account or in
respect of an issuer reluctant to pay up... EACH instance of such cost occurrence to be
communicate to Hilltop... and flagged in as far as advance as possible... actually we would like
the GP to halt is performance fee once this excess 0.25% of nav...?

= The GPis willing to make a reasonable effort to provide information to Hilltop regarding
legal expenditures over $5,000.0. The GP is not willing to halt its Performance Fee.

How offset risk of contention by Participants survivor — just that they have little resources and
have signed up to this in advance...2 any cause for concern...? could there be a massive gain eg
$100k+ or'S1m+ (2?) that accrues to a joint account making it seductive for ‘new’ owners albelt
they are un-entitled...? (p22 of the PPM) :

= As a matter of law, the Participants’ survivors have extremely limited rights vis-a-vis the
assets In their particular JTWROS account. Moreover, as a practical matter, the Partlcipants
are not informed about any details of the JTWROS account (e.g., the name of the brokerage
firm, the account number, etc.)

« We do not believe that this is a cause for significant concern.

*  We cannot add any further assurances beyond those stated on Page 22 of the PPM.

How reduce risk that debts of Participant can be sought to be offset by gdins in ihejo]nt account
by survivors? (p22 of the PPM)

+ Refer to the response to the question above.
+ The Fund has a secured interest in the JTWROS account(s) and would have priority status
over unsecured creditors of the Participant(s).

How reduce risk the Participant pledges the gains of the joint account to ancther interest? (p22
of the PPM)

¢ The Participation Agreement prohibits the Participants from pledging their interest in the
JTWROS accounts.

* The Fund files a UCC-1 perfecting its security interest in the JTWROS accounts and giving it
priority over other potential creditors of the Participants.

Are securities bought only US listed ones?
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¢ Theanswer to this question has several parts:
o The "securitles” bought by the Fund are issued in the USA and are governed by US
securitles law.
o The securities include both bonds and brokered certificates of deposit issued by
banks operating in the USA. '
o Notwithstanding the above, the securities purchased by the Fund are typically not
- listed an an exchange. They trade in the over-the-counter market.

UBTI iséads for Hilltop (p.27)

« - Thissection "Unrelated Business Taxable Income” relates to Limited Partners that:are tax:
exempt entities for US federal tax purposes. (t should not apply to Hilltop; however, if thisis
a concern to you, please consult approprliate counsel.

registér, o véu Have for disputes
Y .eﬁfﬁfﬂef{éliﬁe’s%iﬁaﬁ&ﬁfﬂéﬁiaﬂoh.'

s The SO securities are purchased in both the new-issue-and secondary markets.
-t Some Issues of such size and perceived credit:quality that they are very liquid. That
I§, qﬁptes are ngundant and the bid/asked spreads are refatively low.
‘o *“Other Issues, such-as COs issued by regional banks, may be less liquid.
»  The monthly valuation exercise for the portfollo relles upon several sources of information.
o IS obtains its quotes from a pricing database provided by Interactive Data Corp. and
also has access to TRACE data for completed trades.
o The GP-also has access to market-information and dealer quotes from Bloomberg,
- othér'pnallne services, and t;adefsgcﬂve in the market.
o Valuation differences between the-Administrator {lIS) and the GP are rare and are
fully documented.

Has there been an audit of the LP l.esto Dec 2011 {inception was May 2011)..2 Pls provide

e Yes, there is an audit for 2011 and 2012.

Seems to bea claw-back right to recaptiire capital post redemption {p33 at top) = pls comment

¢ Thislanguage in the “Limited Partner’s Indemnification of the Partnership” section on Page
33 is conventional for business arrangements of this type in the USA. The meaning is plain:
The withdrawal by one or more of the Limited Partner(s) of all or a portion of thelr capital on
a particular date does not shield such Limited Partner(s) from financial exposure to the
expense of litigation nor from actual expenses that were incurred prior to such withdrawal.
As you are awa‘re, sometimes lawsuits or other regulatory decisions that impose penalties on
a husiness may not be known about until after a si.gniiicant passage of time. If the matters
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glving rise to litigation, penalties, fines, etc, arose during the time that a Limited Partner was
Invested In the Fund, this Umited Partner Is not excused from contributing to such expenses
simply because he “pulled out” before the problem was discovered. Under limited
partnership law, an LP investors’ liability is limited to his capital-contributions to the
partnership.

TR R

Litigation Shd compliance and RgulStBHY BISTErIr a7 pls comment: afy isues? dlean
history?

o Clean history.
DDQ
How. miich was the (your) Taitial- CapREY thi ol Hiegan: with lo July 2009.:2

«  Approximately $1 million,

s track record since July 2008 BB SRR vk as i dociimented? W it el
Investments? Is thré s, brokerdge aceount récor We tarilook to?

*  The track record prior to 2011 was not audited.. it was documented thrcmgh my own
persanal tax retums, Yes, these were “real” nvestments, Brokerage account records exist.

When third party Investors camie I In'Sept 2010 how miuich money did they.contribute::: was it
really invested..?

» Approximately $2.4 million. Yes, it was invested.
¢ When third-party investors first invested In my strategy, they were Investing as Individuals in
the form of separate accounts.

Asset verification.... TS will take to referrals and service providers

*  We have given you the contact Information for the relevant external service providers.

Any redemptions thus Far? How riith? Whi? Contact detalls of redeemer pls?

* To date, there have been no redemptions by Investors In the Fund,

TER - breakdown pls ... show the non-brokerage transaction costs too.
s See the audited financial statements for this information.
How much nominal subscribed in\;estm_ent does Jay have in the LP..?

* Zero capital contribution.
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At what 1avaf of AdM does the'GP break even:.? Is there a burn.rate? For how long will youfiind
it

+ The management company and the GP are currently profitable.
Pls CRThaVE oI ADY Forriiah &

¢ Yes, You will find these documents in the shared Dropbox folder.

Top'1.is:3% of aiimy:how abolit top 3. Whe Is the 1op-1..?

s Thethree largest investors comprise approximately 2/3 of AUM.
e Wedo not reveal the names of our Investors.

Any §ids levters, preférential terms - esp liquidity?

¢ Noside letters or preferential terms, except for reduced fees for Blue Sand principals.

Al Seciitles?

» Securities are mostly Level Il.

£ HoW/do yourthink about risk'managererit

* Although we do not currently operate a formal, quantitative risk management model, we
are very risk-conscious in-our approach. The Fund’s portfolio consists almost exclusively of
bonds and brokered CDs issued by investment-grade entities. In addition, the length of time
that we hold a particular position is less than one year. | would say that our risk profile is
very low.

Coll‘axefél‘}tiainajg“elfiérit and control:.... What cash levels does fund maintain? What leverage

level? What unutllisad margin level do you maintain?

e We try to maintain cash and excess margin to withstand a 5% drop in the value of the
portfolio.

« inaddition, we have cash coming in regularly from put-back activities, which positions us to
withstand larger declines.

1s CLKing the primary broker for all ;TWROS accounts? Are all accounts in Jay's name
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e Yes, CL King is our primary broker.
*  All of the JTWROS accounts are in the name of Jay Lathen and a Participant.

Why €L iGhg chosen

¢ CLKing was chosen because, after we had worked with several other firms, we found a level
of operational capacity and comfort with our strategy. It was, tn1g55encé; a "good fit.”

Counterparty risk of CL King...? Why not have two PB's...?

¢ We are aware that we need more brokerage capacity. We are currently exploring
relationships with other PBs.

s

15 Qh_e;" itCL Klngsegtegated / Jnsured. pls comment. ?Th Y ma V. provic

“such a,thing..Also of their brochure.

. . Nothing that exactly fits this description exists, per CL King.

o As for a.brochure, you may find it useful to visit the part of the CL King Website that
describes their services for investment firms
{http://www.clking.com/InvestorServices/BrakerageClearingServices).

Docs sought
o CL K‘hg agreement as broke[«,a,nd PB (We do not have a written agreement with

them.)
¥ lntegrated Investment Solutions as adminlstrator

’ rﬁiq_iae‘ agreement with Jay
b." Agréément caverng the borrowing of ffionies from the fund by fay
o Account Control Agreement docs (PPM, top of p11)

Pls conﬁrm that the:CL King relationship arm’s length hona: fideie. Jay Lathen nor the GP doesnt
benéfit-in any manner not otherwise passed fully through ‘back to LP sharehiolders..?

¢ Thatis correct. The relationship between CL King and Jay is strictly arms-length. The terms
on which we transact with CL King (trading fees, margin interest, etc.) are strictly by-the-
book.

* Jay does not transact any personal business with CL King.
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Dees CL Kirig acknowlédge that the LP (and Jay 3§ nominee), indeminifies the participants from
losses... and does this'say this in the accolnt agreements With.ihe Participantss:?

s CLKing has coples of all of our Participant Agreements.

Need a former employae-reference for Jay; totjustibiistness onéspls

* Grant Porter, Vice Chairman of Lehman Brot!zﬂérs-.‘(((:_o;igag.t Infa to follow.)..

» As discussed, we’wm modify the language to require 25% Fund level redemption as a

condition precedent to an investor level sale.

Why doés the soft lack need to be there?. (les,la/s/i% pgg‘_aua;'tfgf,'sb‘j 7.1} Gan thisbie waived
for us..? cot : ’
* No. Softlock is to deter short-term investors.

Does the Admlnlstrator value the securitles ﬂsing lﬁdependendy gatheced pricing rather than
take from the GP.... ?

oGP prices the book. Administrator runs separate valuation and dlsaéparides are discussed.

Let's review the valustion basls / treatment'.s (page’7 of DDQ)

o | )
Two pranged valiation wording is not fourid inifie BPM; lihy not2 1§ it the'atmin:
agreement? . B ‘ h

» ltisthere. Please see paragraph (d) In the Valuation section.

Withdrawals fror the.Fund:by Jay per
to fund the GP or because the perf fee does
Just reirivested...?: what does PPM 5ay...

s  Withdrawals of performance fee are to fund GP's living expenses. He does not take a salary
from the management company.

What conditions other than death renders the SO investment bonds un-excercisaeable..?

+ There are several conditions that affect SO puts. The most significant ones are terms that:
o limit SO redemptions to a fixed percentage of an entire securities issuance
o limit SO redemptions to a fixed percentage of a particular CUSIP
o limit SO redemptions to a fixed face amount per decedent.
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o place time limits on redemptions; that Is, if the survivor walts too long, the SO
redemption right may lapse. :
o Requires a holding perlod before the put can be exercised. -

enancy, to.the soonest-!oodie pe;sqn and;e 3 sg; I thg £

S Riemens

ggtrjgg ;aii:{you i:a'n trén‘sfe tenancy ta.the soonest-to-die persol alue.on
3 & ownership of Lhefund bt thisTsnt trde; fo n phit fimits, correct?

. Yes, there are llmlts to:this for Issuers who have individual put llmlts
* Also may not do It if there is a holding requirement on the securities because it would reset
to the transfer date.

Why,capadty ‘only $200mwhen mkt: ‘size i $5bn.—to do with features:of the sweelspot of
neadfil: sewrmes?

e Thisls ‘our subjective evaluation of the market capacity for this product. Inorderto be
successful, the Fund has to be ableto buy assets at an attractive discount, while not violating
any of the quantitative constraints (e.g., put limits), Inaddition, it may not be in the best
interest of the Fund to have too high a profile In the market.

- Itisimprecise, but likely understates the true capacity of the strategy, especlallv Sf intefest
ratesirise further.

How many Pautlclpaats curiéntly, typically, optimally— why? How does this chiange with ‘€ach
$10m of aum, why?

e There are currently 8 “active” (l.e,, living) Partictpants
o There are 11 deceased Partlclpant accounts In various stages of redempt:on/liquidatlon.
¢ These are “typical” numbers.
<  An active account may have anywhere from. $500,000 to $10,000,000 of posltlons.
¢ The number and size of accounts, while not unaffected by $10MM of changes in-AUM, Is not
directly proportional to the level of AUM.

Says 30day for liquidation- why is this.. is it for orderly reasons? If so then why S0 days notice?

]

s Assets can be liquidated quickly; it’s just.a question of price.

* 90-day notice is to permit SO put-backs at par rather than selling securities at a discount to
par in the secondary market.

DDQ p13 mentions short holding perfod but 1yr hold needed for tax purposes according to the
Opinion?-What is:avg holding period? Target holding period? Why?
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* Welry to turn the portfolio twice per year. Hold times on individual securities may vary
significantly based on their terms. ’

_End of g_'a‘jr',éc_‘o‘r?ciliatibti with broker and end of riohth with Administrator.pls'show mie your
process on desk...

« Trades are reconciled dally.

By What day é4ch month should we expict 1o get the formal:NAV styatémint farithie -
Admiinistrator?

+  The formal NAV statement is typically distributed between the 15™ and 20™ of the month.

Do you produce 3 mid-manth and end of Motith estimate emdall {i8 from GP niot administrator)i?

* Jay Lathen has full discretion to move assets from.one: JTWROS account to anather at any
time. B

Do you or Michael Robinson evér buy SO irivestment for your own. dccount?

e No.

Tax Opinion — Memorandum, Jan 12" 2011
Sent by Bruce Hood — if hie s primary author pls can we have his contact details s we wish to
talk to him'about the note plus assure oirselves it s formal ard be ofi his headed papet and
valid.
e Provided earlier.
Is Bruce Haod {l.e. his firm) the tax accountant to the GP or to the LP; or. neither?

* No. The tax accountant to the Partnership is Citrin Cooperman, the Fund's auditor.

We need take advice to Hilltop that it is ok to invest in this from a tax withholding point of view

Is this Opinion per the current PPM or has it had new wording that may chviate or impact the
opinion or the ability of a non-US entity to invest Ifi the Fund without adverse tax consequénces
i.e. (i) any withholding tax {ex FACTA) or (ii) the neéd to file a return to iRS..?

» The structure has changed. A new opinion would be prudent.

10
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Confusing per the language in the opinion suggesting that the fund can be treated as a
torporation though isn't in the PPM and shatldn’t be.... which is it?

i (T

Limitation of 2% (of gross Income) deduction for tax offset s felt to or not-m apply A -do the
retums shows | reilect this treatmeént to the downside fe fully factorlng .2 what' putentlal :mpact
come if this limitation bites? Have the accountants to the Fund in its first audit past comment.on
this..?

s 2% limit does not apply per Citrin Cooperman.

Note says “sighificant risk that the Fund will not be deemed to be engaged in a trade or businéss
for tax purposes” -— this seems a good thing but the language expresses it in terms of concern...
Is this Just accountant defensive wording?

* Yes,
Why needfu| for Jayto act as nominee? Why can’t the Fund be the joint tenant?

* Thisis an obsolete provision. Jay no longer acts as “nominee” pursuant to changes in the
Fund’s documentation effective 1/1/13.

» Jayis a borrower from the Fund and pledges the account as collateral for the loan,

* An entity cannot be an owner of a JTWROS account.

Pls can i have copies of the nominee agreement between Jay and the Fund conﬁrm[hg he will
pass back all the gains of the accounts for the benefit of the Fund?

* Yes. Thisis the “Profit Sharing Agreement.”
What payment ta Jay for services as nominee / loan oﬁicér-representative-barmwerif any...?

+ Jayreceives no compensation tied to these services.

GP no longer paid mgt fee only account of profits (as the Opinion suggests)... this was struck out
when wording the PPM | presume? And now conceived and paid as a typical potential loan vs an
agency {%) payment...?

LA XU |
Opinion says the securities have to be held for more than a year in order to qualify for long term

capital gains..... is this valid...? what are consequences of not holding for a year...

* This has to do entirely with US federal tax law pertaining to long-term vs. short-term capital
gains.

11

SEC-ProtassH-E-0095465



» Short-term capital gains are taxed In the US at a different (higher) rate than long-term
capital gains.

L

Do the‘monthiy returns shown in the Monthly reflect, fullv di ounted retums for tax purposes?

¢ They are pre-tax returns, net of fees and expenses of the Fund.

‘ or elgn Person we may not owp 1 of the, L?
intdest (which doese't have withholding -, IS tComEls *‘ﬁ‘s'*a‘:}‘a.

Is the Forelgn Person / Portfolio Interest désignation valid ioHilltop PCC funds:.?

c [?7 ]

Legal Opinion per Caramadre Indictment
Codlig bff_fpék{pq is three days=ls }hispné?ifiés‘sﬂéﬁf&fléﬁﬁféﬂ
e Three ca!er;dar days. (Paragraph 12 of the Particlbant Agreert;ent?)
Are all the docs with'the Participant signed as witnessed:or notarlsed..?

* TheParticipant signs two documents: the Participant Agreement and the Limited Power of
Attorney. These are both required to be notarized.

Any difficultiés obtaining Death Certificates? Any Xpécti. why/why nat?

« This.is a potential vulnerability that we recognize. So far, we have never failed to obtain
death certificates in a “reasonable” amount of time. However, some jurisdictions have
procedures that are more burdensome than others and this can affect the amount of time
required to obtaln death certificates.

Where does documentation say the Participarit Is indemnifled s'to. margin call / losses..?

s See Paragraph 2(h) of the Participant Agreement. (This deals with margin calls, not “Josses”
on the securities.)

PPT
What % of LP &/or GP profits go to charity?

12
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+ No LP profits go to charity.
*  GP contributes ta charity, but not a fixed percentage.

Independent corrobaration of doc quality with Participants — who provides this?

« The Fund's counsel reviews our documentation from time-to-time.

How come there are losses... are these urealised MTM bond movements or erystallised losses?

¢ These are MTM bond price movements,

Rapid Review (Hilltop doc)
Liquidity Is 3mths vs 6mths in RH notes — cin we have better eg 30 days?
« Lliquidity is 3 months. Will not do shorter than 3 months.

AuM at élErri;-— téx'a'dvice sugéestéjﬁot'ﬁeinﬁ >10% of AuM. Hilltop needs to know if this is valid
and the consequences and whether this is omnibus at.fund group level of per fund (eg CSF vs
HDF)..?

o ki)
What is the individual put limit perﬁértiﬂ:lpant and does it shift per issuer?

* Asdiscussed elsewhere, certain securities may Impose quantitative “per Particlpant” put
limits. Some securities are very strict; e.g., $250,000 per bond per owner. Others are
aggregate limits. That Is, in some cases, only 10% of an entire security issuance is subject to
SO redemption,

= As part of managing the portfolio, we keep track of the securities that impose put limits.

+ Many CDs contain no limits, either individual or aggregate.

Is there'ariy legislation going through anyplace that you know of to threaten the levels and
strategy? Why would there be an uptick in such prospective legislation?

e As of this time, we are aware of no such legislation or regulatory proposals.

Pls confirm you will inform us Ifiwriting when any single instance of threatening legislation
becomes known to you

¢+ We will communicate this promptly.
Do you have any concentration limits b\} % of NAV for bond purchases eg by issuer, by credit

rating?

13
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* We are working on developing formal risk management policy guidelines.
» Welimit single-issuer cancentration for anything rated lower than A-/A3 to 30% of the
portfollo.

Leverage.' plsiek ptain-fﬁe"IEVEI the mechanism, the collateral management, the contrels,

'0’ I.everage takes the form of margin provided by CL King. It Is governed by a margin
asre»emer_ltrthat is Imbedded in-the documentation required in order to open an account at
CLKing.

RS HieioueHiE 55 £ 200% =75 this of the portfollo e, the bonds
¢ Yes,

:

¥ 3ijg?§rﬁélﬁ@§’d‘o’9‘gg_ sgek’to have on Register at any one time2 What Is optimal?.Why?
Yol have t6 nfé"nagé up rB‘ﬁf'éB‘st ith indivudal put limits and navigate ierms of SO irvestménts

» Thereis no fixed number. The number of Participants depends on the level of Inquiry from
soclal workers and other outside parties and on the mortality rate.
. Generally, we like to have at least 5 Participants who are currently alive.

14
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g Participant will, upon reéquest by Lathen, provide {he following on an entirely confidential
and, rieed 1o know basis: (i) hissher social secwity iumber and a copy of a drivers license or other
goveininent {ssped 1 solely: for the purpose. of allowing a “background/credit check® Yo be made and to
fasilifaté.openiiig the Account(s); and/or (if) such pepimissith a$ shall be fiscessary for Lathen to consult with
the Partlcipant’s physician in order to-discass and veiify the médicat condition of Participaitt.

6. Participuit represeiifs that belshe is-siot subject to # current bankruptey proceeditig noi is hefshe
considering a bankruptey filing, Parficipant represents that he/she is not subject to any existing or pending
judgnients fix favor-oFureditors. Participant agtess to notify Lxfben protiiplly regarding any adverse changes
1o histhereredit, incl uﬂmg, a potential bankraptay pmpeeﬁing o judgment in favorof creditors.

7. Pasticipant aprees to inderrmify Lathety and Investors 'ibr danwages caused by Pamclpant‘s ¥reach of
any of the ferras of fhilg Apreement,

. . 1. (“Patiicipant's Ageut"} agtees to promptly notify Lathen in the cvént of
Purtivipant's. death 2, :f requested, to-assist Lathen fn obtainirig death certifieates of the Participant. Léthen.
shalt refisburse Paiticipant's Agent for any expense-associated with proeuring and deliverinig (he roigiested
death cerdficates to L athe.

9. MMMAMAWMM&WMMnW to-$he-Bffestive-Date:

10, IE: applicable, z{.
Account(s).arising.now oz ifs

Participant's spiouse héjeby waitigs any tight or claim fo the

1. Purticipant and Participanfs Agent ackndwledge fhur this Agreerient aind its tenis, ps-weéfl as afl
Faperwork, are private and canfidential and that,the. Participant will not disclose the {erms of this Agieement

~———————and1he¥aperwmb‘mwvcrmrwmmmmr Wjtien vonsent of Lather.

12.  'This Agteement shall be govemed and construed 45 40 its validity, interpretation and effet by the
laws of the State of New York without giving effest to-the pnmxpals thereof regarding the conflicts of law;

13 Laﬂxm&fmhmjnmx&mummlw,pm@mwﬂﬁ&%mmhdkm}bmom—u
waiver thereof o as excusing; thie Pasticipants fiiture performange. Any waiver, to be-elfective in favor of the
Participant, niust be in wrifing attd sigied by Lathen,

14.  This Agreement shall b binging wpon the meessors aixd heirs of the:respeetive parties hereto,

15,  This ‘\graementsba]l not be changed, modified or temnnate& prally-or in any manner-other than by
an agreement in writing sipned by each.of the pattes hereto:

Donald F. (Jay) Lathen Jay Davis Pammpant’sAgent Participant's Spouse

s Ary B ik dod

Date: © T Dater ',D'ata::  Dae -
5/%; ) N T (/2211
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Participart Agr’eefment

L Donsld F. {Jay)-Lathen ("Lathen), pursusnt: o the terins of this agreeiment ("Agreement*), agrees to
provide payment to foy M. Davis. ("the Participant’ or Participant’s -designees pursuant to the tetms of
pamﬂraph 2{f) below and subject o the full and complete compliance by Participant with the tetnis and

conditions contained: it thiy Agreement. By signing this Aurwment Participant expressly acknowledges that
t{ns Agreement.and the.docamentation far opening the bmkemge accounts described below (“Account(s)™) is
péirt. of » husiness (“Business”) conceived and executsd by Lathen with financing. cither provided by Lathen
or bejngs arcanged from various third party investors {*Investors™) and i dif¥ering formats, liciuding one or
moare lirited patnerships organized by Lathen, to fi nance thie Bumess

2 Parﬁcrpamt ngrees to bettme 2 joint owner Wlﬂl Lﬁthan andlor ane or more deslgnee(s} (individually
a “Digsignec™ or calfettively “Designees™ appointed by Lalhen ‘on £né or thore brokerage Account(s). The
Participant acknowledges-aiid agrees:

a. ‘Fhat the Aacount(s) wilk be tiiled as 2 joint ‘tex%laflﬁy with righits of survivorsitip (JTWROS*)
consisting of the Participant, Lathen and/for, in Lathen’s discretion, with erie ormore Desigaee(s).

b.. Thiat he Accoum('s) Wil purclmse certain investments (“hvestisents™). which eoiitiin whiit
i$ known as 4 “survivor’s option® or “death put,” whicl dlfows the investment, typically a fixed income
security, to be sold back o “puf™ to the issper, at parp(us accrued interest, upori the deathi of the helder,

. ¢ 16 execute. papetwork (“Paperwork?y réq&xfed”by ‘the brokérage 'fms and o coopérile with
the. brokerage ficms and Lathéw fo. ¢reate and: establish: the Accoum(s) in the 3‘I‘WROS *ﬁmnat ’[‘he
Paperwark has been included with this Agreemesit, The Part oQ ; 4
regtrest any clarificdtion réparding the-contents and. effests op uonsequeaces of the Papexwmk prior to sigming
this Agreement. ;

- d. you flereby authorize Lathen; to. take Mﬂﬁfers Qf’ cash. an& securmes mlo and out of the
:»wum(wthmryowmrmnsem—iuﬂudmgmm'fmm otiTer TRy R TR 3

contml You agree to cooperate with Lathest to fasilitate these lransfers i necessaxy and i f’aclhtate

: 6 @M&e&sm&wepb&ak&w%ﬁmpamndmdemeﬁwﬁﬁm——

and Inwsstors are. sale.ly responsibe: for funding, the Acwmlt(s), mclfxdmg funding the purchase of any

securities transfecred. info the A¢count{s) or subseqiiently purchased in or from the Account(s). Participant

shall have absolutely no respansibility for funding the Account(s) and the Pasticipant affitms that no such
consideration: has been provided to o by Participant for such purpose.

€ : T as ] OUnt(sy s been
estublished and a suﬁ” icient quantity qf Invcstmcms have ﬁecn pnrchased anH settled Jn the Account(s) oz, if
applicablé, have otherwise been transferred into the. Account(s). Lathen shall have sole discretion with
respect to determining what, constitutes 6 sufficient quantity of Inivestiments For rirposes of this paragraph
2(e). Partivipant acknowledges that there may beé g delay of up to fifteenr (15) business days between the
execution of this Agresment and the Effective Date, tve t6 brokerage fins' interal processing times and e
availability of Investments. '

[ The Participant shall be entitled. to 5% of the net profits in the Accounts during the term of
the joint tenancy, subject to & minimurm of $10,000 and a maximuwi 6f $15,000. Participant shall receive a
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$10,000_payment as soon as practicable following the £ffeci{ve Date. Payments with respect to additional
net profits in the Accounts, if duy, will be payable upon replization of such prOIltS Participant expressly
acknowlediies. that there is' 1o assuranice that he/she of luslhér estate will receive additional payments undet
this-Agreement,

3. Participaat agrées that he/she will not be permit:edio pledge; borrgw apainst, or-withdraw funds
ftom the Account(s) withioug the express written périitission of Lathen, which permission way be withheld in
Eathen's $olo-diseretion. It is specifically undersiood by Pagticipait thet upon Participant's death, ifie joint
tenancy batween Latlien, tite Paiticipait and (if applicable) the Designees, will términate and the Account(s)
anid all assets aiid proceeds from such Account(s). will pass direatly 1o Lathen and the Tnvestors and that the
Account(s) will not be part &f Participant's:state.

4, Pacticipant répresonts that he/she is not comently amgiwme?-df any Investments.as described above,
Participant firttior agrees that he#she Will not putthase any such Investments of permit, dllow of duthofize
any parly other thin Lathén and Invéstors ta purchase such Ingest'mems ot fis/herbehalf,

5. Participant.acknoivledges and agrees that:

a. Heyslie wnderstands the nature and. terms of this Agreerment and is over the age of 18 years,
competent and of.sound mind, memory and afsa. understands-the naturs of the Business desctibed ahove, or;
if spplicable, Participant's attorteydi-fact is avér the age of 18, competesnt and of sound mind, memory,.and
vinderstands the nafuge dnd térms of this Agreement and natiirg of the Business.described above,

b. HNeither katlien nor any Investor is: prowdiﬂg fiiancial -advice in connection with this
Agreemient and s solely acting with Baytivipaht Jo avcardance with -the ierms .and condifions of this
Agreementand of.the 7ecouri(s) and fot i any fiduciary or oiher such capdeity to-the Participant;

c.  Holshehas beent given the fisll-opportunity to ask questiuns from Lathei and understands the
nuture of the Buginess -described above and alsg lus been g;yen the opportunity to consult with a fingnotal
__._adxlsq:,_hgal-or—ethepquahﬁaémpfes&nmwwﬂeﬁ&emcuﬁ ngﬂxisv&gttﬁm%

d. jmnmmﬁimhm%mmatmm%bweﬂﬂ%ﬁi@e&bﬁﬂhw——m
for a period of 3 days fiom thie: daté of its return by Partimpam Is for the express purpose of giving the
Bartivipant the opportunliy to. exercise. a yight of msemxou and cancellation of ‘participation herpin by
providing written natification vo Lathen.

e. Lathen 15 not providing tax advice with rcspect to ’rhe Agreemem; the dstablisiunent of the
___Acccum(s}ompupaymem&emed-éy-ﬁfe-ﬁmi&mmdeﬁ i :
is aware that there may- be féderal, state of Tocal tax olsequénces to the Parthpant ‘which are unknown to
Lathen concerning this Agreement. A§ such, Participant ig 1eqmred to séek advice front hisfher accountant

or tax.advisar prios 1o executing this Agreement.

- A Participant understands that. any. payments hc@/élie receives under this Aéf&_emp,ﬁ:i could be
considered income of:yssefs by Medicaid and could have an:adverse impact on Participant’s eligibility to
réseive Medigaid bengfils,
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UNITED STATES SECURITIES AND EXCHANGE COMMISSION

In the Matter of: )
) File No. NY-09197-A-

~ EDEN ARC CAPITAL )

WITNESS: Michael Robinson

PAGES: 1 through 174

PLACE: Securities and Exchange Co%mission
200 Vesey Street, Suite 400
New York, New York 10281

DATE: Friday, June 19, 2015

The above-entitled matter came on for hearing,

- pursuant to notice, at 9:48 a.m.

Diversified Reporting Services, Inc.

(202) 467-9200
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Page 170

Page 172

1 now with Wedbush? 1 happened sometimes we kind of just say, no, we
2 A would —1would say that is correct. 2 really want them to come here and they come to the !
3 Q Interms of the 1099s, so were the 3 office. So that's why a couple oftimes I know %
4 terminally ill individuals or their agents required 4 that they've gone out to broader distribution. )
s to pay taxes on the profits? 5 Q Because the agent called you to say, we
6 A Wel, we— ' 6  got these brokersge statements?
7 MR. PROTASS: Objection. I'm riot sure 7 A Yes.. . ‘
8 what you mean by “profits.” On the receipt of the 8 Q Okay. And did you then call the
9 10,0007 9  broker-dealer and say, just send them to Eden Arc?
0 MS. WEINSTOCK: No. Profits from the 10 A Yeah. Ihave said, youknow, I've
211 fund 11 looked - I'velooledatthe paperwork and said,
12700 Q. or prof its from the broker. } 12 oh, Ihatwasn‘t —you know, they were supposed to
13 ;A" No, they would not - they would notbe 13°  go= thcymy, where do you want themsem? il
14 recelvmg 1099s onthe proﬁts because — yeah, I 14 Theyke supposed to go to One Pemn Plaza.
©15 | thinknot. o 15 Q. Did Jay or any of the Eden Arc entities
16 . " Q Sothe 10993 we' re referrmg to, those 16 ever altcmpt to open accounts with BNP Paribas?
17 " are for the $10,000.00 payments? 17 A NotthatImaware. - .
18 A Ye. . 18 'Q . Okay. All nght,ldon't have any other
‘19 - Q Okay. Butthey didn't receive 10995 from 19  questions. . -
20 any profits from the brokerage accounts? 20 MS. WEINSTOCK: Its 2:38. We're going
21 - A Tomebestofmyknowledge,theydid 21 oﬁ'nhe:eoordnow Thank you.
22 mot .22 (threupon, at2,38pm the examination
23 Q Did they receive statemcnts from the 23 was wmludcd.)
24 broker-dealers? ' 24 : PP
25" A Gemenallynot. 2s '
. Page 171' Page 173 )
1 Q Can you think of an instance where they 1 PROOFREADER'S CERTIFICATE
2 did? 2
3 A Icould think of a cquple of instances. 3 InTheMatterof EDEN ARC CAPITAL
'4”  Q And whatwerethose? - 4  Wimess. ' Michacl Robinson
5 A Youknow, Ijust know that there have 5 ' Filé Number' NY-09197-A
6 been a couple, in general, that — that they did 6  Date: Friday, June 19,2015 '
7 net receive them. 7  Location: New York, NY
8 Q Did ~TImsorry. Did the participants 8
9 receive copies of the brokerage statements? 9 This is to certify that I, Maria E,
10 A Generally - I said, no, generally not, 10 Paulsen, (the undersigned), do hereby swear and
11 Q But you said there were a couple of 11 affirm that the attached proceedings before the ULS.
12 instances where they did? 12 Securities end Exchange Conunission were held
13 A Yes. 13 according to the record and that this is the
14 Q And what were the circumstances behind 14 original, complete, truc and accurate transcript
1s those? 15  that has been compared to the reporting or recording
16 A The — the — just to say that, in 16  accomplished at the hearing.
17 general, you know, when the — the joint tenant 17 ]
18 brokerage account application is made, there'sa 18
19 box or some — someplace on there where you say, 19 (Proofreader’sName)  (Date)
20 where do you want the statements sent? And 20
21 normally we sent them ~ thcy are sent to our 21
22 office, the paper copies. And — and, you know, 22
23 and if you — if you don't say that, if you don't 23
24 check that box, they may be sent to both parties or 24
25 to multiple parties and we — so when that's 25
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Participart Agr’eefment

L Donsld F. {Jay)-Lathen ("Lathen), pursusnt: o the terins of this agreeiment ("Agreement*), agrees to
provide payment to foy M. Davis. ("the Participant’ or Participant’s -designees pursuant to the tetms of
pamﬂraph 2{f) below and subject o the full and complete compliance by Participant with the tetnis and

conditions contained: it thiy Agreement. By signing this Aurwment Participant expressly acknowledges that
t{ns Agreement.and the.docamentation far opening the bmkemge accounts described below (“Account(s)™) is
péirt. of » husiness (“Business”) conceived and executsd by Lathen with financing. cither provided by Lathen
or bejngs arcanged from various third party investors {*Investors™) and i dif¥ering formats, liciuding one or
moare lirited patnerships organized by Lathen, to fi nance thie Bumess

2 Parﬁcrpamt ngrees to bettme 2 joint owner Wlﬂl Lﬁthan andlor ane or more deslgnee(s} (individually
a “Digsignec™ or calfettively “Designees™ appointed by Lalhen ‘on £né or thore brokerage Account(s). The
Participant acknowledges-aiid agrees:

a. ‘Fhat the Aacount(s) wilk be tiiled as 2 joint ‘tex%laflﬁy with righits of survivorsitip (JTWROS*)
consisting of the Participant, Lathen and/for, in Lathen’s discretion, with erie ormore Desigaee(s).

b.. Thiat he Accoum('s) Wil purclmse certain investments (“hvestisents™). which eoiitiin whiit
i$ known as 4 “survivor’s option® or “death put,” whicl dlfows the investment, typically a fixed income
security, to be sold back o “puf™ to the issper, at parp(us accrued interest, upori the deathi of the helder,

. ¢ 16 execute. papetwork (“Paperwork?y réq&xfed”by ‘the brokérage 'fms and o coopérile with
the. brokerage ficms and Lathéw fo. ¢reate and: establish: the Accoum(s) in the 3‘I‘WROS *ﬁmnat ’[‘he
Paperwark has been included with this Agreemesit, The Part oQ ; 4
regtrest any clarificdtion réparding the-contents and. effests op uonsequeaces of the Papexwmk prior to sigming
this Agreement. ;

- d. you flereby authorize Lathen; to. take Mﬂﬁfers Qf’ cash. an& securmes mlo and out of the
:»wum(wthmryowmrmnsem—iuﬂudmgmm'fmm otiTer TRy R TR 3

contml You agree to cooperate with Lathest to fasilitate these lransfers i necessaxy and i f’aclhtate

: 6 @M&e&sm&wepb&ak&w%ﬁmpamndmdemeﬁwﬁﬁm——

and Inwsstors are. sale.ly responsibe: for funding, the Acwmlt(s), mclfxdmg funding the purchase of any

securities transfecred. info the A¢count{s) or subseqiiently purchased in or from the Account(s). Participant

shall have absolutely no respansibility for funding the Account(s) and the Pasticipant affitms that no such
consideration: has been provided to o by Participant for such purpose.

€ : T as ] OUnt(sy s been
estublished and a suﬁ” icient quantity qf Invcstmcms have ﬁecn pnrchased anH settled Jn the Account(s) oz, if
applicablé, have otherwise been transferred into the. Account(s). Lathen shall have sole discretion with
respect to determining what, constitutes 6 sufficient quantity of Inivestiments For rirposes of this paragraph
2(e). Partivipant acknowledges that there may beé g delay of up to fifteenr (15) business days between the
execution of this Agresment and the Effective Date, tve t6 brokerage fins' interal processing times and e
availability of Investments. '

[ The Participant shall be entitled. to 5% of the net profits in the Accounts during the term of
the joint tenancy, subject to & minimurm of $10,000 and a maximuwi 6f $15,000. Participant shall receive a
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$10,000_payment as soon as practicable following the £ffeci{ve Date. Payments with respect to additional
net profits in the Accounts, if duy, will be payable upon replization of such prOIltS Participant expressly
acknowlediies. that there is' 1o assuranice that he/she of luslhér estate will receive additional payments undet
this-Agreement,

3. Participaat agrées that he/she will not be permit:edio pledge; borrgw apainst, or-withdraw funds
ftom the Account(s) withioug the express written périitission of Lathen, which permission way be withheld in
Eathen's $olo-diseretion. It is specifically undersiood by Pagticipait thet upon Participant's death, ifie joint
tenancy batween Latlien, tite Paiticipait and (if applicable) the Designees, will términate and the Account(s)
anid all assets aiid proceeds from such Account(s). will pass direatly 1o Lathen and the Tnvestors and that the
Account(s) will not be part &f Participant's:state.

4, Pacticipant répresonts that he/she is not comently amgiwme?-df any Investments.as described above,
Participant firttior agrees that he#she Will not putthase any such Investments of permit, dllow of duthofize
any parly other thin Lathén and Invéstors ta purchase such Ingest'mems ot fis/herbehalf,

5. Participant.acknoivledges and agrees that:

a. Heyslie wnderstands the nature and. terms of this Agreerment and is over the age of 18 years,
competent and of.sound mind, memory and afsa. understands-the naturs of the Business desctibed ahove, or;
if spplicable, Participant's attorteydi-fact is avér the age of 18, competesnt and of sound mind, memory,.and
vinderstands the nafuge dnd térms of this Agreement and natiirg of the Business.described above,

b. HNeither katlien nor any Investor is: prowdiﬂg fiiancial -advice in connection with this
Agreemient and s solely acting with Baytivipaht Jo avcardance with -the ierms .and condifions of this
Agreementand of.the 7ecouri(s) and fot i any fiduciary or oiher such capdeity to-the Participant;

c.  Holshehas beent given the fisll-opportunity to ask questiuns from Lathei and understands the
nuture of the Buginess -described above and alsg lus been g;yen the opportunity to consult with a fingnotal
__._adxlsq:,_hgal-or—ethepquahﬁaémpfes&nmwwﬂeﬁ&emcuﬁ ngﬂxisv&gttﬁm%

d. jmnmmﬁimhm%mmatmm%bweﬂﬂ%ﬁi@e&bﬁﬂhw——m
for a period of 3 days fiom thie: daté of its return by Partimpam Is for the express purpose of giving the
Bartivipant the opportunliy to. exercise. a yight of msemxou and cancellation of ‘participation herpin by
providing written natification vo Lathen.

e. Lathen 15 not providing tax advice with rcspect to ’rhe Agreemem; the dstablisiunent of the
___Acccum(s}ompupaymem&emed-éy-ﬁfe-ﬁmi&mmdeﬁ i :
is aware that there may- be féderal, state of Tocal tax olsequénces to the Parthpant ‘which are unknown to
Lathen concerning this Agreement. A§ such, Participant ig 1eqmred to séek advice front hisfher accountant

or tax.advisar prios 1o executing this Agreement.

- A Participant understands that. any. payments hc@/élie receives under this Aéf&_emp,ﬁ:i could be
considered income of:yssefs by Medicaid and could have an:adverse impact on Participant’s eligibility to
réseive Medigaid bengfils,
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To: trevor.simon@bhilltop.co. uk{irevor.simon@hilltop.co.uk)

ce; Jay Lathen[Jaylathen@edenarccapilal.com]
From: Michael Robinson

Sent: Thur 9/26/2013 10:21:45 AM

Importance: Nommal

Subject: Oue Diligence Questions from Hilltop
EdenArc ODD Q cut for J Lathen - v1 - TS - 1109013_Revised.docx

Hello, Trevor.

We met briefly when you visited us earlier this month. Jay has asked me to respond to
you on your due diligence questionnaire and related matters.

| have attached our copy of your due diligence questions with our responses. In a few
cases, there are open brackets "[ 1" indicating that we are uncertain about the question
or where we feel we need to discuss the point further.

Separately, you will see a reference to a "shared Dropbox folder." The documents that
we are providing in response to your due diligence process are placed there.

Regards,
Michael

Michael D. Robinson

VP, Marketing & Administration

Eden Arc Capital Management LLC

Email: michaelrobinsonghedenarccapital.com

i212i 786-7407 iPhonei

(718) 504-3934 (Fax)
Web Site: www.endcare.com
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EdenArc p‘reliminary ODD questions

Sep11%2013

. ’Based on ,\p)ﬁat'wé know.al_)ﬂut Hilltop, it eligible to subscribe to Eden.Arc Capita) Partners,
LP. From our reéding’.éf the facts, Hilltop falls into the category of “Accredited Investor.” Its
‘non-US nationality s not a problem; however, we cannot make any representations about
any tax lssues_ .
. You shoﬂld seek advice from a Us-based attorney with expertise in US securities law.

oqnfihji‘djst;,taff;' Wokding Shaae 3 = plExplain

. There are {parts- ofl two Sectjons on Page 3,'so | will attempt to darlly each section in turn,
"o Performance Alocation, -
om Thls section deﬂnes the basls on which the General Partner earns his
o performance fee. Basically, it says that there is a “high water mark” that is
reset each quarter. In‘the simplest case, if an:investor has been In the Fund
for several quarters and has not added to, nor subtracted from, his lnmal
,:i lnvestment and lhe value of his account has increased each quarter, then at
© the end of each quarter the GP will earn a performance fee equal to the
; quarterlv lncrease in value x.20%. If there s a flat or-down quarter, the GP's
Performance Fea 0%.
o Admlsslon of New Limited Partners and. Capital Contributions.
"= TheGP ncrrnallv admits new timited Partners at the beglnning of any
calendar month. However, the GP has discretion to waive this requirement.

Peﬁé!l&cﬁ_t[@iﬁ_@édﬁ;éq ;qi:fi'zi'r"k;z'r‘l"y:-,-.-i not monthly..? paid annually in arrears..?

e Yes, itis calculated monthly. It crystallizes on a quarterly basis.

Pls’ conﬂrm per note at top of p.5 that the GP curtently knows of no reason why it should
witbhold taX from Hilltap dnvestment (save as discovered needful per FATCA)..?
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¢ That statement at the top of page S regarding tax withholding was made with the then-
current understanding that no such taxes are currently required since the income of the
Fund Is p'oftfpllo Income. Given Hilltop's‘status as a non-US-domiciled entity, this matter
should be reviewed and confirmed by Hilltop’s counsel. You can also confer with Bruce
‘ i-lood atWigg!n~& Dana, who gave an opinion to the Fund back iln 2011, His number is [l

._é v.f S?:é a];b-l@ﬁé section titled: “Tax Risks and Payment of Taxes” on Page 16 of the PPM.

) tim sul 3 ,oc.sand (m:mies requ:red? Directors have dlscret!on to walve?

. As stated !n‘ the PPM, the GP may “admit new Limited Partners to the Partnership on the
flest day of each calendar month ar on such other dates as the General Partner may
= vdetermlne in lts sole discretion (each an. “Interim Date") Itls current practice that subdocs
: ‘and funds shall be delivered on the first day of the calendar month in which the new Limited
of Ished to (a) subscribe for the first time or (b) increase the size of hisinvestment.

‘e Hllltop ls, accordlng to the criterla stated In the "Eligible Subscribers” section, an Accredited
B 1 '_In fact, Hi!ltop is not an- Accrednted Investor, it most likely wil fit the definition

e This question requires clarification. Note, however, that per “Changes in Investment
Strategles” on Page 15, the GP {or GP + IM) may change the Fund’s Investment strategy,
provided that the LPs are given notice and the right to withdraw prior the effectvation of
such a change.

Whats individual put fimit, is it per state, federal, per Issuer, per security?

* “Individual put limit” Is defined generically as the face value of SO securities that any one
deceased beneflcial owner may “put” to the issuer under the SO provisions governing that
particular issue.

‘0 For bonds, the Individual Put Limit is typically $200,000 - $250,000 per decedent per
issuer.

o The Individual Put Limit calculations may be based on the aggregate size of the
entire outstanding Issuance of SO bonds issued by one obligor or on a CUSIP-by-
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CUSIP basis. Itis worth mentioning that, in some circumstances, the “deal
documents” are not crystal-clear about this matter.

We'want to be informed in.writing of any litigation or'legél enforcement action or any legal cost
to be incurred by the Fund in excess of $5,000 to recover gains from a JTWROS account or in
respect of an issuer reluctant to pay up... EACH instance of such cost occurrence to be
communicate to Hilltop... and flagged in as far as advance as possible... actually we would like
the GP to halt is performance fee once this excess 0.25% of nav...?

= The GPis willing to make a reasonable effort to provide information to Hilltop regarding
legal expenditures over $5,000.0. The GP is not willing to halt its Performance Fee.

How offset risk of contention by Participants survivor — just that they have little resources and
have signed up to this in advance...2 any cause for concern...? could there be a massive gain eg
$100k+ or'S1m+ (2?) that accrues to a joint account making it seductive for ‘new’ owners albelt
they are un-entitled...? (p22 of the PPM) :

= As a matter of law, the Participants’ survivors have extremely limited rights vis-a-vis the
assets In their particular JTWROS account. Moreover, as a practical matter, the Partlcipants
are not informed about any details of the JTWROS account (e.g., the name of the brokerage
firm, the account number, etc.)

« We do not believe that this is a cause for significant concern.

*  We cannot add any further assurances beyond those stated on Page 22 of the PPM.

How reduce risk that debts of Participant can be sought to be offset by gdins in ihejo]nt account
by survivors? (p22 of the PPM)

+ Refer to the response to the question above.
+ The Fund has a secured interest in the JTWROS account(s) and would have priority status
over unsecured creditors of the Participant(s).

How reduce risk the Participant pledges the gains of the joint account to ancther interest? (p22
of the PPM)

¢ The Participation Agreement prohibits the Participants from pledging their interest in the
JTWROS accounts.

* The Fund files a UCC-1 perfecting its security interest in the JTWROS accounts and giving it
priority over other potential creditors of the Participants.

Are securities bought only US listed ones?
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¢ Theanswer to this question has several parts:
o The "securitles” bought by the Fund are issued in the USA and are governed by US
securitles law.
o The securities include both bonds and brokered certificates of deposit issued by
banks operating in the USA. '
o Notwithstanding the above, the securities purchased by the Fund are typically not
- listed an an exchange. They trade in the over-the-counter market.

UBTI iséads for Hilltop (p.27)

« - Thissection "Unrelated Business Taxable Income” relates to Limited Partners that:are tax:
exempt entities for US federal tax purposes. (t should not apply to Hilltop; however, if thisis
a concern to you, please consult approprliate counsel.

registér, o véu Have for disputes
Y .eﬁfﬁfﬂef{éliﬁe’s%iﬁaﬁ&ﬁfﬂéﬁiaﬂoh.'

s The SO securities are purchased in both the new-issue-and secondary markets.
-t Some Issues of such size and perceived credit:quality that they are very liquid. That
I§, qﬁptes are ngundant and the bid/asked spreads are refatively low.
‘o *“Other Issues, such-as COs issued by regional banks, may be less liquid.
»  The monthly valuation exercise for the portfollo relles upon several sources of information.
o IS obtains its quotes from a pricing database provided by Interactive Data Corp. and
also has access to TRACE data for completed trades.
o The GP-also has access to market-information and dealer quotes from Bloomberg,
- othér'pnallne services, and t;adefsgcﬂve in the market.
o Valuation differences between the-Administrator {lIS) and the GP are rare and are
fully documented.

Has there been an audit of the LP l.esto Dec 2011 {inception was May 2011)..2 Pls provide

e Yes, there is an audit for 2011 and 2012.

Seems to bea claw-back right to recaptiire capital post redemption {p33 at top) = pls comment

¢ Thislanguage in the “Limited Partner’s Indemnification of the Partnership” section on Page
33 is conventional for business arrangements of this type in the USA. The meaning is plain:
The withdrawal by one or more of the Limited Partner(s) of all or a portion of thelr capital on
a particular date does not shield such Limited Partner(s) from financial exposure to the
expense of litigation nor from actual expenses that were incurred prior to such withdrawal.
As you are awa‘re, sometimes lawsuits or other regulatory decisions that impose penalties on
a husiness may not be known about until after a si.gniiicant passage of time. If the matters
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glving rise to litigation, penalties, fines, etc, arose during the time that a Limited Partner was
Invested In the Fund, this Umited Partner Is not excused from contributing to such expenses
simply because he “pulled out” before the problem was discovered. Under limited
partnership law, an LP investors’ liability is limited to his capital-contributions to the
partnership.

TR R

Litigation Shd compliance and RgulStBHY BISTErIr a7 pls comment: afy isues? dlean
history?

o Clean history.
DDQ
How. miich was the (your) Taitial- CapREY thi ol Hiegan: with lo July 2009.:2

«  Approximately $1 million,

s track record since July 2008 BB SRR vk as i dociimented? W it el
Investments? Is thré s, brokerdge aceount récor We tarilook to?

*  The track record prior to 2011 was not audited.. it was documented thrcmgh my own
persanal tax retums, Yes, these were “real” nvestments, Brokerage account records exist.

When third party Investors camie I In'Sept 2010 how miuich money did they.contribute::: was it
really invested..?

» Approximately $2.4 million. Yes, it was invested.
¢ When third-party investors first invested In my strategy, they were Investing as Individuals in
the form of separate accounts.

Asset verification.... TS will take to referrals and service providers

*  We have given you the contact Information for the relevant external service providers.

Any redemptions thus Far? How riith? Whi? Contact detalls of redeemer pls?

* To date, there have been no redemptions by Investors In the Fund,

TER - breakdown pls ... show the non-brokerage transaction costs too.
s See the audited financial statements for this information.
How much nominal subscribed in\;estm_ent does Jay have in the LP..?

* Zero capital contribution.
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At what 1avaf of AdM does the'GP break even:.? Is there a burn.rate? For how long will youfiind
it

+ The management company and the GP are currently profitable.
Pls CRThaVE oI ADY Forriiah &

¢ Yes, You will find these documents in the shared Dropbox folder.

Top'1.is:3% of aiimy:how abolit top 3. Whe Is the 1op-1..?

s Thethree largest investors comprise approximately 2/3 of AUM.
e Wedo not reveal the names of our Investors.

Any §ids levters, preférential terms - esp liquidity?

¢ Noside letters or preferential terms, except for reduced fees for Blue Sand principals.

Al Seciitles?

» Securities are mostly Level Il.

£ HoW/do yourthink about risk'managererit

* Although we do not currently operate a formal, quantitative risk management model, we
are very risk-conscious in-our approach. The Fund’s portfolio consists almost exclusively of
bonds and brokered CDs issued by investment-grade entities. In addition, the length of time
that we hold a particular position is less than one year. | would say that our risk profile is
very low.

Coll‘axefél‘}tiainajg“elfiérit and control:.... What cash levels does fund maintain? What leverage

level? What unutllisad margin level do you maintain?

e We try to maintain cash and excess margin to withstand a 5% drop in the value of the
portfolio.

« inaddition, we have cash coming in regularly from put-back activities, which positions us to
withstand larger declines.

1s CLKing the primary broker for all ;TWROS accounts? Are all accounts in Jay's name
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e Yes, CL King is our primary broker.
*  All of the JTWROS accounts are in the name of Jay Lathen and a Participant.

Why €L iGhg chosen

¢ CLKing was chosen because, after we had worked with several other firms, we found a level
of operational capacity and comfort with our strategy. It was, tn1g55encé; a "good fit.”

Counterparty risk of CL King...? Why not have two PB's...?

¢ We are aware that we need more brokerage capacity. We are currently exploring
relationships with other PBs.

s

15 Qh_e;" itCL Klngsegtegated / Jnsured. pls comment. ?Th Y ma V. provic

“such a,thing..Also of their brochure.

. . Nothing that exactly fits this description exists, per CL King.

o As for a.brochure, you may find it useful to visit the part of the CL King Website that
describes their services for investment firms
{http://www.clking.com/InvestorServices/BrakerageClearingServices).

Docs sought
o CL K‘hg agreement as broke[«,a,nd PB (We do not have a written agreement with

them.)
¥ lntegrated Investment Solutions as adminlstrator

’ rﬁiq_iae‘ agreement with Jay
b." Agréément caverng the borrowing of ffionies from the fund by fay
o Account Control Agreement docs (PPM, top of p11)

Pls conﬁrm that the:CL King relationship arm’s length hona: fideie. Jay Lathen nor the GP doesnt
benéfit-in any manner not otherwise passed fully through ‘back to LP sharehiolders..?

¢ Thatis correct. The relationship between CL King and Jay is strictly arms-length. The terms
on which we transact with CL King (trading fees, margin interest, etc.) are strictly by-the-
book.

* Jay does not transact any personal business with CL King.
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Dees CL Kirig acknowlédge that the LP (and Jay 3§ nominee), indeminifies the participants from
losses... and does this'say this in the accolnt agreements With.ihe Participantss:?

s CLKing has coples of all of our Participant Agreements.

Need a former employae-reference for Jay; totjustibiistness onéspls

* Grant Porter, Vice Chairman of Lehman Brot!zﬂérs-.‘(((:_o;igag.t Infa to follow.)..

» As discussed, we’wm modify the language to require 25% Fund level redemption as a

condition precedent to an investor level sale.

Why doés the soft lack need to be there?. (les,la/s/i% pgg‘_aua;'tfgf,'sb‘j 7.1} Gan thisbie waived
for us..? cot : ’
* No. Softlock is to deter short-term investors.

Does the Admlnlstrator value the securitles ﬂsing lﬁdependendy gatheced pricing rather than
take from the GP.... ?

oGP prices the book. Administrator runs separate valuation and dlsaéparides are discussed.

Let's review the valustion basls / treatment'.s (page’7 of DDQ)

o | )
Two pranged valiation wording is not fourid inifie BPM; lihy not2 1§ it the'atmin:
agreement? . B ‘ h

» ltisthere. Please see paragraph (d) In the Valuation section.

Withdrawals fror the.Fund:by Jay per
to fund the GP or because the perf fee does
Just reirivested...?: what does PPM 5ay...

s  Withdrawals of performance fee are to fund GP's living expenses. He does not take a salary
from the management company.

What conditions other than death renders the SO investment bonds un-excercisaeable..?

+ There are several conditions that affect SO puts. The most significant ones are terms that:
o limit SO redemptions to a fixed percentage of an entire securities issuance
o limit SO redemptions to a fixed percentage of a particular CUSIP
o limit SO redemptions to a fixed face amount per decedent.
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o place time limits on redemptions; that Is, if the survivor walts too long, the SO
redemption right may lapse. :
o Requires a holding perlod before the put can be exercised. -

enancy, to.the soonest-!oodie pe;sqn and;e 3 sg; I thg £

S Riemens

ggtrjgg ;aii:{you i:a'n trén‘sfe tenancy ta.the soonest-to-die persol alue.on
3 & ownership of Lhefund bt thisTsnt trde; fo n phit fimits, correct?

. Yes, there are llmlts to:this for Issuers who have individual put llmlts
* Also may not do It if there is a holding requirement on the securities because it would reset
to the transfer date.

Why,capadty ‘only $200mwhen mkt: ‘size i $5bn.—to do with features:of the sweelspot of
neadfil: sewrmes?

e Thisls ‘our subjective evaluation of the market capacity for this product. Inorderto be
successful, the Fund has to be ableto buy assets at an attractive discount, while not violating
any of the quantitative constraints (e.g., put limits), Inaddition, it may not be in the best
interest of the Fund to have too high a profile In the market.

- Itisimprecise, but likely understates the true capacity of the strategy, especlallv Sf intefest
ratesirise further.

How many Pautlclpaats curiéntly, typically, optimally— why? How does this chiange with ‘€ach
$10m of aum, why?

e There are currently 8 “active” (l.e,, living) Partictpants
o There are 11 deceased Partlclpant accounts In various stages of redempt:on/liquidatlon.
¢ These are “typical” numbers.
<  An active account may have anywhere from. $500,000 to $10,000,000 of posltlons.
¢ The number and size of accounts, while not unaffected by $10MM of changes in-AUM, Is not
directly proportional to the level of AUM.

Says 30day for liquidation- why is this.. is it for orderly reasons? If so then why S0 days notice?

]

s Assets can be liquidated quickly; it’s just.a question of price.

* 90-day notice is to permit SO put-backs at par rather than selling securities at a discount to
par in the secondary market.

DDQ p13 mentions short holding perfod but 1yr hold needed for tax purposes according to the
Opinion?-What is:avg holding period? Target holding period? Why?
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* Welry to turn the portfolio twice per year. Hold times on individual securities may vary
significantly based on their terms. ’

_End of g_'a‘jr',éc_‘o‘r?ciliatibti with broker and end of riohth with Administrator.pls'show mie your
process on desk...

« Trades are reconciled dally.

By What day é4ch month should we expict 1o get the formal:NAV styatémint farithie -
Admiinistrator?

+  The formal NAV statement is typically distributed between the 15™ and 20™ of the month.

Do you produce 3 mid-manth and end of Motith estimate emdall {i8 from GP niot administrator)i?

* Jay Lathen has full discretion to move assets from.one: JTWROS account to anather at any
time. B

Do you or Michael Robinson evér buy SO irivestment for your own. dccount?

e No.

Tax Opinion — Memorandum, Jan 12" 2011
Sent by Bruce Hood — if hie s primary author pls can we have his contact details s we wish to
talk to him'about the note plus assure oirselves it s formal ard be ofi his headed papet and
valid.
e Provided earlier.
Is Bruce Haod {l.e. his firm) the tax accountant to the GP or to the LP; or. neither?

* No. The tax accountant to the Partnership is Citrin Cooperman, the Fund's auditor.

We need take advice to Hilltop that it is ok to invest in this from a tax withholding point of view

Is this Opinion per the current PPM or has it had new wording that may chviate or impact the
opinion or the ability of a non-US entity to invest Ifi the Fund without adverse tax consequénces
i.e. (i) any withholding tax {ex FACTA) or (ii) the neéd to file a return to iRS..?

» The structure has changed. A new opinion would be prudent.

10

SEC-ProtassH-E-8035464



Confusing per the language in the opinion suggesting that the fund can be treated as a
torporation though isn't in the PPM and shatldn’t be.... which is it?

i (T

Limitation of 2% (of gross Income) deduction for tax offset s felt to or not-m apply A -do the
retums shows | reilect this treatmeént to the downside fe fully factorlng .2 what' putentlal :mpact
come if this limitation bites? Have the accountants to the Fund in its first audit past comment.on
this..?

s 2% limit does not apply per Citrin Cooperman.

Note says “sighificant risk that the Fund will not be deemed to be engaged in a trade or businéss
for tax purposes” -— this seems a good thing but the language expresses it in terms of concern...
Is this Just accountant defensive wording?

* Yes,
Why needfu| for Jayto act as nominee? Why can’t the Fund be the joint tenant?

* Thisis an obsolete provision. Jay no longer acts as “nominee” pursuant to changes in the
Fund’s documentation effective 1/1/13.

» Jayis a borrower from the Fund and pledges the account as collateral for the loan,

* An entity cannot be an owner of a JTWROS account.

Pls can i have copies of the nominee agreement between Jay and the Fund conﬁrm[hg he will
pass back all the gains of the accounts for the benefit of the Fund?

* Yes. Thisis the “Profit Sharing Agreement.”
What payment ta Jay for services as nominee / loan oﬁicér-representative-barmwerif any...?

+ Jayreceives no compensation tied to these services.

GP no longer paid mgt fee only account of profits (as the Opinion suggests)... this was struck out
when wording the PPM | presume? And now conceived and paid as a typical potential loan vs an
agency {%) payment...?

LA XU |
Opinion says the securities have to be held for more than a year in order to qualify for long term

capital gains..... is this valid...? what are consequences of not holding for a year...

* This has to do entirely with US federal tax law pertaining to long-term vs. short-term capital
gains.

11
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» Short-term capital gains are taxed In the US at a different (higher) rate than long-term
capital gains.

L

Do the‘monthiy returns shown in the Monthly reflect, fullv di ounted retums for tax purposes?

¢ They are pre-tax returns, net of fees and expenses of the Fund.

‘ or elgn Person we may not owp 1 of the, L?
intdest (which doese't have withholding -, IS tComEls *‘ﬁ‘s'*a‘:}‘a.

Is the Forelgn Person / Portfolio Interest désignation valid ioHilltop PCC funds:.?

c [?7 ]

Legal Opinion per Caramadre Indictment
Codlig bff_fpék{pq is three days=ls }hispné?ifiés‘sﬂéﬁf&fléﬁﬁféﬂ
e Three ca!er;dar days. (Paragraph 12 of the Particlbant Agreert;ent?)
Are all the docs with'the Participant signed as witnessed:or notarlsed..?

* TheParticipant signs two documents: the Participant Agreement and the Limited Power of
Attorney. These are both required to be notarized.

Any difficultiés obtaining Death Certificates? Any Xpécti. why/why nat?

« This.is a potential vulnerability that we recognize. So far, we have never failed to obtain
death certificates in a “reasonable” amount of time. However, some jurisdictions have
procedures that are more burdensome than others and this can affect the amount of time
required to obtaln death certificates.

Where does documentation say the Participarit Is indemnifled s'to. margin call / losses..?

s See Paragraph 2(h) of the Participant Agreement. (This deals with margin calls, not “Josses”
on the securities.)

PPT
What % of LP &/or GP profits go to charity?

12
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+ No LP profits go to charity.
*  GP contributes ta charity, but not a fixed percentage.

Independent corrobaration of doc quality with Participants — who provides this?

« The Fund's counsel reviews our documentation from time-to-time.

How come there are losses... are these urealised MTM bond movements or erystallised losses?

¢ These are MTM bond price movements,

Rapid Review (Hilltop doc)
Liquidity Is 3mths vs 6mths in RH notes — cin we have better eg 30 days?
« Lliquidity is 3 months. Will not do shorter than 3 months.

AuM at élErri;-— téx'a'dvice sugéestéjﬁot'ﬁeinﬁ >10% of AuM. Hilltop needs to know if this is valid
and the consequences and whether this is omnibus at.fund group level of per fund (eg CSF vs
HDF)..?

o ki)
What is the individual put limit perﬁértiﬂ:lpant and does it shift per issuer?

* Asdiscussed elsewhere, certain securities may Impose quantitative “per Particlpant” put
limits. Some securities are very strict; e.g., $250,000 per bond per owner. Others are
aggregate limits. That Is, in some cases, only 10% of an entire security issuance is subject to
SO redemption,

= As part of managing the portfolio, we keep track of the securities that impose put limits.

+ Many CDs contain no limits, either individual or aggregate.

Is there'ariy legislation going through anyplace that you know of to threaten the levels and
strategy? Why would there be an uptick in such prospective legislation?

e As of this time, we are aware of no such legislation or regulatory proposals.

Pls confirm you will inform us Ifiwriting when any single instance of threatening legislation
becomes known to you

¢+ We will communicate this promptly.
Do you have any concentration limits b\} % of NAV for bond purchases eg by issuer, by credit

rating?

13
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* We are working on developing formal risk management policy guidelines.
» Welimit single-issuer cancentration for anything rated lower than A-/A3 to 30% of the
portfollo.

Leverage.' plsiek ptain-fﬁe"IEVEI the mechanism, the collateral management, the contrels,

'0’ I.everage takes the form of margin provided by CL King. It Is governed by a margin
asre»emer_ltrthat is Imbedded in-the documentation required in order to open an account at
CLKing.

RS HieioueHiE 55 £ 200% =75 this of the portfollo e, the bonds
¢ Yes,

:

¥ 3ijg?§rﬁélﬁ@§’d‘o’9‘gg_ sgek’to have on Register at any one time2 What Is optimal?.Why?
Yol have t6 nfé"nagé up rB‘ﬁf'éB‘st ith indivudal put limits and navigate ierms of SO irvestménts

» Thereis no fixed number. The number of Participants depends on the level of Inquiry from
soclal workers and other outside parties and on the mortality rate.
. Generally, we like to have at least 5 Participants who are currently alive.

14
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g Participant will, upon reéquest by Lathen, provide {he following on an entirely confidential
and, rieed 1o know basis: (i) hissher social secwity iumber and a copy of a drivers license or other
goveininent {ssped 1 solely: for the purpose. of allowing a “background/credit check® Yo be made and to
fasilifaté.openiiig the Account(s); and/or (if) such pepimissith a$ shall be fiscessary for Lathen to consult with
the Partlcipant’s physician in order to-discass and veiify the médicat condition of Participaitt.

6. Participuit represeiifs that belshe is-siot subject to # current bankruptey proceeditig noi is hefshe
considering a bankruptey filing, Parficipant represents that he/she is not subject to any existing or pending
judgnients fix favor-oFureditors. Participant agtess to notify Lxfben protiiplly regarding any adverse changes
1o histhereredit, incl uﬂmg, a potential bankraptay pmpeeﬁing o judgment in favorof creditors.

7. Pasticipant aprees to inderrmify Lathety and Investors 'ibr danwages caused by Pamclpant‘s ¥reach of
any of the ferras of fhilg Apreement,

. . 1. (“Patiicipant's Ageut"} agtees to promptly notify Lathen in the cvént of
Purtivipant's. death 2, :f requested, to-assist Lathen fn obtainirig death certifieates of the Participant. Léthen.
shalt refisburse Paiticipant's Agent for any expense-associated with proeuring and deliverinig (he roigiested
death cerdficates to L athe.

9. MMMAMAWMM&WMMnW to-$he-Bffestive-Date:

10, IE: applicable, z{.
Account(s).arising.now oz ifs

Participant's spiouse héjeby waitigs any tight or claim fo the

1. Purticipant and Participanfs Agent ackndwledge fhur this Agreerient aind its tenis, ps-weéfl as afl
Faperwork, are private and canfidential and that,the. Participant will not disclose the {erms of this Agieement

~———————and1he¥aperwmb‘mwvcrmrwmmmmr Wjtien vonsent of Lather.

12.  'This Agteement shall be govemed and construed 45 40 its validity, interpretation and effet by the
laws of the State of New York without giving effest to-the pnmxpals thereof regarding the conflicts of law;

13 Laﬂxm&fmhmjnmx&mummlw,pm@mwﬂﬁ&%mmhdkm}bmom—u
waiver thereof o as excusing; thie Pasticipants fiiture performange. Any waiver, to be-elfective in favor of the
Participant, niust be in wrifing attd sigied by Lathen,

14.  This Agreement shall b binging wpon the meessors aixd heirs of the:respeetive parties hereto,

15,  This ‘\graementsba]l not be changed, modified or temnnate& prally-or in any manner-other than by
an agreement in writing sipned by each.of the pattes hereto:

Donald F. (Jay) Lathen Jay Davis Pammpant’sAgent Participant's Spouse

s Ary B ik dod

Date: © T Dater ',D'ata::  Dae -
5/%; ) N T (/2211
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Page 217 Page 219
1 were a continuation from yesterday. 1 other information, to either DTC in the case of CDs
2 MS. WEINSTOCK: Okay. 2 or to the trustee in the case of bonds. So however
3 MR. PROTASS: Regarding the 3 the — whoever the party is that is supposed to
4 rules-of-the-road. 4 receive the documentation and review the
5 MS. WEINSTOCK: Right. And for the 5 documentation and that various issuer or issuers,
6 record, this is an investigation by the Commission 6 that brokerage firm sends that information on.
7 in the matter of Eden Arc Capital Management, LLC, 7 Q And then what happens once the
8 NY-9197, to determine whether there have been 8 securities are redeemed?
9 violations of the Federal Securities Laws. However, 9 A They're deemed into the account. And
10 the facts developed in this investigation might 10 then the account transfers funds to Eden Arc Capital
11 constitute violations of other federal or state, 11 Partners and ultimately the account is liquidated
12 civil or criminal laws. 12 and the funds go to Eden Arc Capital Partners.
13 Whereupon, 13 Q And is the account then closed?
14 DONALD FRANK LATHEN 14 A Yes.
15 was recalled as a witness and, having been previously 15 Q There was at least one participant
16 swom, was examined and testified as follows: 16 that was cured; is that right?
17 EXAMINATION 17 A Yes.
18 Q So yesterday you had talked about 18 Q Can you tell us about that?
19 that you were named as a defendant in the Prospect 19 A Her name was — what was her name?
20 matter; is that correct? 20 Joy Davis I think. She --_
21 A Yes. 21
22 Q What about any of the Eden Arc 22 Q So what happened to her account and
23 entities, have they been named any in any 23 the securities in the account?
24 litigations? 24 A We liquidated the account.
25 A Yes. 25 Q How did you do that? What do you
Page 218 Page 220
1 Q Which ones? 1 mean by "liquidated"?
2 A The Prospect litigation. 2 A We sold the securities in the
3 Q Any others? 3 account.
4 A No. 4 Q To whom?
5 Q What happens when the participants 5 A Idon'trecall. Either to — either
6 die, specifically to the securities and to the 6 to the open market or we may have cross traded it
7 accounts? 7 into another joint account. I don't recall.
8 A We, Michael and I, usually Michael, 8 Q And when you say “cross traded,” what
9 procures a copy of the death certificate, a 9 do you mean by that?
10 certified copy of the death certificate, from one of 10 A Meaning being sold from one account
11 the family members of the participant. We then 11 that we control and -- and going into another
12 prepare the package of materials that are required 12 account that we control.
13 under the relevant deal documentation to 13 Q Butif you closed down the Joy Davis
14 substantiate the survivor’s option election which 14 account then it wouldn't have been a sale because —
15 includes, as we discussed yesterday, a letter of 15 because then you would have had cash in the Joy
16 authorization from me as the surviving joint owner 16 Davis account; is that right?
17 on the account, a copy of the death certificate, 17 A Idon't recall the details. If there
18 account statements showing that the registration of 18 was cash in the Joy Davis account then ultimately it
19 the account and the securities in the account and, 19 would have needed to have been moved out.
20 if there's a holding requirement, perhaps multiple 20 Q To where?
21 account statements to demonstrate that the holding 21 A To Eden Arc.
22 requirement has been met. And then, that is sent 22 Q So were there other circﬁmstances in
23 to -- usually overnighted to the brokerage firm. 23 which you executed cross trades?
24 And then, the brokerage firm then 24 A Yes.
25 forwards that information, along with perhaps some 25 Q What were those circumstances?
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Page 289 Page 291 |
1 to take a look at them and to tell us about how Ms. 1 Q What was the date in which the i
2 Kilgus' account was funded. 2 transfers into Ms. Kilgus' account were made? :
3 A Okay. 3 A May 30th. 5‘
4 Q How was Carol Kilgus' account funded? 4 Q And why were the transfers made on ;
5 A Idon'trecall. Let me just see what 5 May 30th specifically? H
6 the account number -- see if I can figure this out. 6 A Because Carol Kilgus || NN
7 It appears that it was done by 7 I /o so. there wasa
8 journal transfer of positions into the account. At 8 desire to move a significant amount of positions
9 least in significant part. 9 into her account before || N
10 Q From other participants? 10 Q Please take a look at the account
11 A Yes. 11 statements. And can you tell us whether there was a
12 Q And was there consideration paid for 12 Citibank position that was canceled out of Lavina
13 that transfer or was it just a straight transfer? 13 Blair's account and purchased in Carol Kilgus'
14 A In the instance of — in the instance 14 account? ]
15 of two of the transfers from 28 and 30, I'm 15 A Are you referencing a particular
16 referencing the accounts that were part of the 16 e-mail chain or are you just asking a question?
17 transfer, those would have been accounted for as a 17 Q I'm asking you to look at the
18 reduction in the loan balance owed by that account 18 statements for Lavina Blair.
19 similar to the discussion that we were having 19 A Okay. So let me look at the Blair
20 earlier. If you moved positions with a certain 20 account.
21 value from one account to another in a transfer that 21 Q And the Carol Kilgus account.
22 would be a reduction in the loan on one account and 22 A Okay.
23 an increase in the loan on the other account and 23 MR. GOSNELL: These are Exhibits E “
24 that's with respect to 28 and 30. 24  andD?
25 With respect to the other transfers, 25 MS. WEINSTOCK: D and E.
Page 290 Page 292
1 those are older versions. Not older versions, but a 1 MR. VITALE: Yeah.
2 prior version of the participant agreement, 2 A Blairand Kilgus. So, what appears
3 specifically participant agreement number three 3 to — what appears to have happened is that the
4 which you recall has the 95 - has the five percent 4 Citibank purchase, which had initially been
5 profits language and then the 95/5 in the event of 5 allocated to six different accounts, it appears, per I‘
6 my premature demise. There was no consideration on 6  ane-mail that I sent to Chris Curvin on the 23rd,
7 those transfers. 7 at some point likely, and since the deal had not
8 Q And why is that? 8 actually closed yet, we made a decision to change
9 A Well, under the terms of this 9 the allocation on that trade and have it all go into
10 agreement — under the terms of the participant 10 theKilgus account under the — under the view that
11 agreement I have the right to transfer securities 11 if we have someone who's about to expire, we should
12 into and out of accounts and -- and I was a joint 12 put it all in that person's account not in six other
13 tenant on both accounts. And there's no requirement 13 accounts.
14 that in a transfer of securities from one account to 14 Q But why was that particular position,
15 another that there necessarily be consideration. 15 the purchase, canceled and then purchased in another
16 Q What version of the participant 16 account as opposed to just transferring it from onc
17 agreement did Carol Kilgus sign? 17 account to another?
18 A Version three -- I'm sorry, version 18 A Well, the Citibank — first of all, 1 :
19 four. 19 dont think the trade had actually settled as of
20 Q And as you stated, that version had 20 yet. So, you can't transfer a position that hasn't !
21 the three-day recision period? 21 fully settled. It has to be fully settled before it i
22 A Correct. 22 canbetransferred. And I don't recall what the 5
23 Q Okay. Which wasn't honored in this 23 settlement details are around this particular
24 case, correct? 24 security. Typically they settle towards the end of
25 A Correct. 25 the month. If not on the end of the month or even

21 (Pages 289 to 292)
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Introduction

The Staff has informed us that they have preliminarily decided to recommend an
enforcement action against Donald “Jay” Lathen, Eden Arc Capital Management (“EACM”) and
Eden Arc Capital Advisors, LLC (“EACA” and, together with EACM, “Eden Arc”) for
violations of Section 17(a) of the Securities Act, Section 10(b) of the Securities Exchange Act
and Rule 10b-5 thereunder, and Section 206(4) of the Investment Advisers Act and Rule 206(4)-
2 thereunder.

The Staff urges that the facts add up to a fraudulent attempt to paper over a reality that
Eden Arc Capital Partners, LP (“EACP” or the “Fund”) is the true owner of certain “survivor’s
option” bonds and CDs. The actual reality, though, is that individuals and not the Fund bought
the instruments and opened the joint brokerage accounts (the “Joint Tenancy Accounts™) holding
them. As is amply documented, the Fund was not the owner of the bonds and CDs, but instead
provided financing for the investments and held loans and profit-sharing rights.

In about 2009, Mr. Lathen learned of a retail market for bonds and CDs with survivor’s
options that could be redeemed at face value upon the death of a joint tenant. To profit from the
survivor’s option feature, Mr. Lathen sought out individuals likely to predecease him, paid them
a $10,000 fee, formed joint brokerage accounts with rights of survivorship with those individuals
(and sometimes other parties), and purchased for the accounts survivor’s option bonds or CDs,
acquiring the instruments at a discount in the secondary market. When the individuals died, Mr.
Lathen redeemed the bonds or CDs at face value, profiting from the delta between par and the
price he had paid. Initially, Mr. Lathen personally provided the financing for the Joint Tenancy
Accounts. Since May 2011, the Fund has provided the financing for the Joint Tenancy

Accounts.



It is clear from the tone of the questioning that the Staff finds the investment strategy
repugnant.' But that does not mean that it was a fraud. Mr. Lathen’s joint tenants were selected
because they were terminally ill; there is no dispute about that. But there is no law prohibiting
creating a joint tenancy with someone you expect to outlive. The joint tenants were not victims —
they participated freely and willingly, and on a fully informed basis — and received a $10,000
payment that helped to pay for end-of-life costs. This was a legitimate investment strategy, the
outcome of which depended — and, indeed, still depends — in significant part, on how state law
issues concerning joint tenancy ultimately are resolved.

Survivor’s option bonds and CDs are marketed almost exclusively to retail investors, the
vast majority of whom fall into the “mom and pop” category. ‘These retail investors tend to
overvalue the survivor’s option feature at the issue date, allowing the issuers to pay a lower
coupon. And the survivors do not always exercise the options. As a result, .the banks and other
large institutions that issue these instruments benefit from a lower cost of funding, funding that is
almost exclusively provided by retail investors.

Mr. Lathen’s strategy disrupts that status quo — Mr. Lathen knows that the survivor’s
option is most attractive when co-owned by someone with a limited life expectancy. Moreover,
Mr. Lathen always exercises the survivor’s option when it is in the money.

The issuers — which the Staff has identified as the victims of Mr. Lathen’s supposed fraud
— are among the most sophisticated parties in the nation’s capital markets. These issuers set forth

in the instruments’ governing documents the specific and exhaustive requirements as to what

! This investigation began in 2014, during a routine examination of EACM pursuant to Section
204 of the Investment Advisers Act of 1940. Since then, the Staff has sent multiple subpoenas
for documents and/or testimony to Mr. Lathen, his employees and an unknown number of third
parties. To date, the Staff has permitted counsel for Mr. Lathen and Eden Arc to review the
transcript of one third-party deposition. The Staff has refused counsel’s requests to review the
rest of the investigative file. (See email from J. Weinstock, attached as Exhibit A.)
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information has to be conveyed in support of a redemption request and historically have not
placed any limitations on who may be joint tenants or on what contractual arrangements they
may make among themselves.

When seeking to redeem, Mr Lathen provided the information specified and, when
asked, provided even more, including the agreements ‘he entered into with his joint tenants
concerning the funding of the accounts holding the instruments and the disposition of the
proceeds. Most issuers honored Mr. Lathen’s redemption requests. Some, most notably
Goldman Sachs and Prospect Capital, refused. Prospect Capital and Mr. Lathen are currently
litigating in state court. To the extent the lower court rules against Mr. Lathen and concludes
that the redemption requests need not be honored, the case is likely to be appealed.

Mr. Lathen made every effort to create valid joint tenancies under New York law and
indeed the very success of his strategy depended on it. But the specific features of Mr. Lathen’s
strategy — joint accounts formed for the purpose of acquiring survivor’s option bonds and CDs,
funded through a financing arrangement, and accompanied by agreements affecting the rights of
both account holders to the assets — are new and therefore necessarily untested.”

New York Banking Law Section 675 provides that if an account is on its face established
as a joint tenancy with rights of survivorship (“JTWROS?”), then it constitutes a valid joint
tenancy. Under decades of well-established New York case law interpreting Section 675, the
validity of a joint tenancy can be overcome only in very limited circumstances and, even then,
only when the challenging party has rebutted with “clear and convincing evidence” the statutory

presumption that the parties did not intend to form a JTWROS.

2 Notably, this risk (and others) were fully disclosed to investors in the Fund’s Private Offering
Memorandum.



To conclude, as the Staff preliminarily has, that these were not valid joint tenancies
would be to go far ahead of the New York State court system and to exceed the bounds of case
law precedents. As it is now, it is up to issuers to honor the redemption requests or refuse them,
and, where there is a dispute, it is up to New York state courts to decide whether or not the Joint
Tenancy Accounts are valid. If the law evolves to make clear that establishing an account that is
on its face a JTWROS and at the same time providing via contract what the joint tenants’ rights
are means that the JTWROS is not valid, then this strategy will no longer be valid, and a future
representation that an arrangement of the type Mr. Lathen has is a JTWROS may be fraudulent.
As the case law stands now, though, there was no misrepresentation or material omission and
thus no proper enforcement case for fraud.

Moreover, Mr. Lathen and Eden Arc have not, as the Staff contemplates alleging,
violated the Custody Rule. The assets are not held in the name of the Fund because the Fund is
not the owner of the assets. The Fund, as is unremarkable in the world of private equity and
hedge funds, holds loans and profit-sharing rights, not the Joint Tenancy Accounts or the assets
in them. As a result, there has been no violation of the Custody Rule.

No enforcement action should be brought.

1. Factual Background
A. Mr. Lathen’s Education and Professional Experience

Mr. Lathen, age 48, graduated from Rice University in 1989 with a B.A. in Economics
and earned an M.B.A. with distinction from the University of Michigan in 1993. (DL 21:3-13.)?
Before starting his current business, Mr. Lathen worked as an investment banker for fifteen

years, primarily as a mergers and acquisitions speci'alist. (Id. 21:15-23:4.) From 1996 to 2007

3 References to “DL” are references to Donald Lathen’s SEC testimony on July 22, 2015, July
23,2015 and August 6, 2015.



he was a member of the natural resources investment banking team at Lehman Brothers,
ultimately rising to the level of Managing Director. (/d.) In June 2007 he accepted a position at
Citigroup as a Managing Director and co-head of that firm’s energy mergers and acquisitions
business in the United States. (/d.) He left Citigroup in the fall of 2008 in the midst of the
financial crisis. Since then he has been a full-time investor and fund manager.

B. Survivor’s Option Bonds and CDs

Survivor’s option bonds are bonds that include a put option that is triggered upon the
death of a holder that allows a survivor to redeem the bond at face value. Survivor’s option CDs
have the same feature.* Both the bonds and CDs pay a coupon and repay at maturity. The put is
in essence an insurance policy tacked onto an ordinary bond or CD, which provides the investor
a guarantee, sometimes subject to certain restrictions, that he will be able to sell the instrument
back to the issuer at par upon the holder’s death.

There is a perhaps common misconception in the market that the survivor’s option
feature is a free “sweetener” offered by the issuer. In reality, issuers enjoy lower funding costs
as a result of the inclusion of the feature into their securities. Various experts have estimated that

issuers are able to pay a coupon 15 to 20 basis points lower than they would on instruments

4 Brokered CDs, as a general matter, are not considered securities under the securities laws. See,
e.g., Marine Bank v. Weaver, 455 U.S. 551, 558-59 (1982). The determination of whether
particular CDs are securities depends on “the basis of the content of the instruments in question,
the purposes intended to be served, and the factual setting as a whole.” Id. at 560 n.11 (emphasis
added); see also Gary Plastic Packaging Corp. v. Merrill Lynch, Pierce, Fenner & Smith, Inc.,
756 F.2d 230, 240 (2d Cir. 1985). Notably, brokered CDs are offered under “Disclosure
Statements” which is the same nomenclature used for bank-bought CDs. In contrast, corporate
bonds are offered under prospectuses and are universally considered to be securities. For
purposes of this Wells submission only, we refer to the survivor’s bonds and CDs
interchangeably. If Mr. Lathen and/or Eden Arc were to be charged, however, no CD redeemed
by Mr. Lathen could be used as the basis for a securities fraud claim without the court’s
determination that the CD was a security.



without a survivor’s option. Based on an estimated aggregate outstanding issuance of survivor’s
option paper in the market of $800 billion, issuers collectively enjoy interest savings of
approximately $1.2 billion per annum — savings to issuers that comes out of the pockets of retail
mom-and-pop investors.

When investors purchase these securities and hold them to maturity, to use the insurance
analogy, they will have paid their premiums and never had a claim. And even when a holder of
the instrument does die, the survivor or whoever is managing the survivor’s finances may not
recall or may not be aware that the survivor’s option exists. Moreover, issuers often place
restrictions on the exercise of the feature which have the effect of limiting put-back requests.’
Whenever a survivor’s option instrument is not redeemed, the lower cost of capital associated
with the survivor’s option is essentially free money for the issuer.

The terms of the survivor’s option feature are typically set forth in the issuer’s governing
documents. Most permit either the estate or a surviving joint owner of a JTWROS account to
exercise the survivor’s option feature. With respect to jTWROS accounts, there has historically
been no requirement that a survivor be a spouse or even a relative of the decedent.

The bonds’ and CDs’ governing documents set forth the specific and exhaustive
information that must be submitted in support of a redemption request. This list typically

includes: (A) a redemption request letter from the account holder or his/her authorized

3 These restrictions consist principally of holding periods, individual put limits and aggregate put
limits. Such limits have the effect of protecting issuers from put-back activity, thereby virtually
eliminating the risk that the issuer could lose money from the provision. The investor has no
way of knowing the mortality profile of that issuer’s bond investor base. In a sense, each
investor is playing an actuarial lottery, their put rights ultimately contingent on factors outside
their control. Several bond issuers, including Sallie Mae, Barclays, TVA, Societe Generale,
Goldman Sachs, American General and MBIA, have invoked the annual aggregate put limit.

Were aggregate put limits permitted in the analogous insurance context, one could imagine the
following conversation between an insurance company and an unfortunate policy holder:
“We’re very sorry but someone else’s house burned down before yours.”
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representative; (B) a certified death certificate; (C) a brokerage account statement from the date
of death of one of the joint tenants demonstrating that the deceased joint tenant owned the
instrument at the time of death; (D) the most recent month’s account statement demonstrating
that the bond and/or CD is still held in the account and that the deceased jqint tenant’s name is
still on the account; (E) an older account statement demonstrating that the holding period for the
bond and/or CD has been met if a holding period requirement for such instrument exists; and (F)
a letter from the brokerage firm attesting to the requestor’s authority to make the fequest. (DL
142:19-148:25, 152:1-153:5, 177:5-17, 218:5-219:6; MR 47:10-50:1 1.6) This information is
provided to the brokerage firm at which the joint account exists, and that brokerage firm, in turn,
presents that information to the relevant instrument’s issuer, trustee and/or the DTCC as required
under such security’s governing documents. (DL 142:19-148:25, 218:5-219:6.)

C. The Overall Strategy

Mr. Lathen’s investment strategy stemmed from an arbitrage opportunity he saw in
instruments with survivors’ options trading at a discount to par. Mr. Lathen realized he could
profit by buying them, often on the secondary market, and then putting them back at full price
when his joint tenant died.

Mr. Lathen would offer financial assistance (typically $10,000) to terminally ill
individuals (who would come to be known as “Participants”) in return for an agreement to
participate in the Joint Tenancy Accounts. (DL 87:14-88:8, 170:6-20.) Mr. Lathen, in turn,
would fund the Joint Tenancy Accounts through which the bonds and/or CDs would be

purchased. (DL 87:14-88:8.) Upon the Participants’ deaths, Mr. Lathen (and, in some

6 References to “MR” are references to Michael Robinson’s June 19, 2015 SEC testimony.
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circumstances, other individuals), as the surviving joint tenant(s) on that Joint Tenancy Account,
would seek to redeem the bonds or CDs at par. (DL 87:14-88:8, 197:11-198:15.)

Notably, the bonds’ and CDs’ governing documents do not have catchall provisions of
what information must be provided. There is, for example, no provision requiring a redeemer to
provide any other information beyond what is specified in the issuer-generated list of items and
information required to be provided. Where an issuer requested additional information hot
specified in the governing documents, though, Mr. Lathen always provided it. (DL 142:19-
148:25, 161:4-15, 162:3-13, 172.)

D. Opening the Joint Accounts and Funding the Investments

Given that he was dealing with the terminally ill and their families, Mr. Lathen realized
that it was proper to carefully vet, and make ample disclosures to, individuals with whom he |
would be opening the Joint Tenancy Accounts. He therefore developed a standard process for
assuring that prospective joint tenants (or their legal representatives) were legally capable of
entering into such a transaction and fully understood the arrangements. (DL 183:15-193:15.) In
particular, before entering into a transaction, Mr. Lathen or his assistant explained the investment
to prospective joint tenants. All of the relevant details were then more formally disclosed in
writing to Participants and memorialized in a written contract (the “Participant Agreement”).

Once a prospective joint tenant had been fully vetted and he/she had decided to move
forward with a transaction, Mr. Lathen or his assistant sent him or her a Participant Agreement.
Pursuant to the terms of the Participant Agreement, the Participant was required to execute a
limited power of attorney authorizing Mr. Lathen to open and manage one or more Joint Tenancy
Accounts using the account opening documents provided by the brokerage firm (the “Account

Agreement”). Both the Participant Agreement and the Account Agreement clearly stated that



Mr. Lathen and the Participant were establishing a “joint tenancy with rights of survivorship”
account.

After the Participant Agreement was signed and the Joint Tenancy Account opened (and
certain other conditions satisfied), Mr. Lathen or the Fund (depending on the time of the
transaction) paid the Participant (or any person or entity the Participant designated) an agreed-
upon amount (typically $10,000).

Following execution of the Participant Agreement, Mr. Lathen, on behalf of both joint
tenants (pursuant to the authority granted to him by the limited power of attorney) bought
survivor’s option bonds and/or CDs in the Joint Tenancy Account, using funding provided by
Mr. Lathen or, later, by the Fund.

The Fund was never an owner of the instruments when they were put back to issuers.
Because only natural persons can be joint tenants with survivorship rights, the Fund was only the
provider of the financing.

E. The Participant Agreement

The Participant Agreement was modified over time, as the strategy evolved. Mr. Lathen
used the first two versions of the Participant Agreement before he had formed the Fund, and
pursuant to their terms these Participant Agréements gave the Participants a full, unencumbered
right to the assets of the Joint Tenancy Account should they outlive Mr. Lathen (and sometimes a
third-party joint tenant).

After the Fund was established and contributions from outside investors were at stake,
Mr. Lathen changed the Participant Agreements. Notably, the third version of the Participant
Agreement provided that if Mr. Lathen predeceased a Participant, the Participant agreed to repay
funds advanced to purchase the survivor’s bonds and/or CDs, and also agreed that the Fund

would be entitled to 95% of any residual value in the account. Recognizing that giving the
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Participant only 5% of the residual value in the account might be used to argue in a state
litigation against the validity of the JTWROS, Mr. Lathen did not include that provision in the
fourth and fifth versions of the Participant Agreement. In addition, Mr. Lathen formalized the
funding arrangement as a loan plus interest. After repaying the loan to the Fund, a Participant
who outlived Mr. Lathen was entitled to the entire residual value of the assets in the Joint
Tenancy Accounts.

F. Issuers Are Aware of the Investment Strategy

Issuers of survivor’s option bonds and CDs were well aware of Mr. Lathen’s investment
strategy, even if they were not specifically aware of Mr. Lathen. The strategy was highlighted in
a March 10, 2010 front-page story in The Wall Street Journal, which reported that “[i]n a little-
known practice, investors can recruit a terminally ill person and together they can scoop up these
bonds on the open market at a discount. When the ailing bondholder dies, the surviving co-owner
can then redeem them at face value and potentially turn a quick profit. ... Legal and financial
experts say there is nothing to prevent investors from buying the bonds with a dying relative or
even a stranger who is terminally ill.” See Mark Maremont and Aparajita Saha-Bubna,
“Investors Tap Into Deathbed Bond Deal,” The Wall Street Journal (March 10, 2010). The New
York Times mentioned The Wall Street Journal story in its own coverage of the investment
strategy. See “Making a Killing on ‘Death Bonds’?,” The New York Times (March 10, 2010). A
number of other publications have also highlighted the investment strategy, including CNN

Money, ProPublica and Index Fund Advisors.
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G. There Is a Live State Law Dispute About the Validity of the JTWROS

While some issuers declined to honor Mr. Lathen’s redemption requests, the vast
majority of issuers have honored the redémption requests, including issuers who have reviewed
the Participant Agreements.”

One issuer that is disputing Mr. Lathen’s right to redeem bonds is Prospect Capital,
which sued Mr. Lathen (and EACM, EACP and others) in New York state court. Mr. Lathen
fully expects to win that lawsuit and to redeem the Prospect survivor’s option bonds that are at
issue. But the resolution of that case at the lower level by a single judge, even if adverse to him,
will not be determinative of state law, given that there can be an appeal or other lower court
decisions on other redemption requests. Indeed, the relevant state law issues may not be fully
and finally resolved until the New York State Court of Appeals grants cert and decides.

It is notable that several issuers have changed the language in their governing documents
— a tacit acknowledgement that Mr. Lathen had the right to redeem under the previous language.
For example, in early 2014, Goldman Sachs Bank changed the terms in certain of its CD
offerings to require that a surviving joint tenant be a relative or member of the same household
as the deceased bond holder. (See, e.g., Exhibit B at S-10.) Barclays too changed its language to
allow redemption only in the event that the deceased holder had not encumbered or otherwise

relinquished their interest in the CD for consideration. (See Exhibit C at S-3.)

7 Given the issuers’ financial incentive to deny redemption requests, these disputes are hardly
probative of fraud. '
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II. Argument

A. The Fund Is Not the “True Owner” of the Assets in the Joint Tenancy
Accounts

The Staff is considering filing a complaint alleging that the Fund was the true owner of
the assets and that the Joint Tenancy Accounts, loan agreements, Participation Agreements and
everything else were mere “window dressing” disguising the true nature of the accounts. But
there is no valid reason for disregarding the legal form. Such an approach would be akin to
saying that, where a corporation has a sole shareholder, it is mere window dressing to call it a
corporation. Or, to saying that, where a private equity firm has lent money to a company to hire
new employees, those employees actually work for the private equity firm rather than the
company.

Individuals have every right to use contractual arrangements and corporate and other
entities to arrange their business affairs. See Neill A. Helfman, Establishing Elements for
Disregarding Corporate Entity and Veil Piercing, 114 Am. Jur. Proof of Facts 3d 403 (“A
fundamental principle of Anglo-American law is that a business operating as a legally
recognized entity is separate and distinct from its owners.”); Krivo Indus. Supply Co. v. Nat’l
Distillers and Chem. Corp., 483 F.2d 1098, 1102 (5th Cir. 1973) (“Basic to the theory of
corporation law is the concept that a corporation is a separate entity, a legal being having an
existence separate and distinct from that of its owners.”).

Here, it was Mr. Lathen and the Participants (occasionally with a third individual) who
opened the brokerage accounts into which the bonds and CDs were purchased. Mr. Lathen
himself, pursuant to the limited power of attorney granted to him by the Participants, purchased
the bonds and CDs. In doing so, Mr. Lathen did not simply withdraw money from the Fund’s

bank account to purchase the instruments. The money was lent to him under a written agreement
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and secured by the assets themselves. These secured loans from the Fund to Mr. Lathen were
fully documented. Profits from the transactions were shared with the Fund pursuant to the terms
of a written agreement, and not directly deposited into a Fund bank account.

The Staff has contended that the Fund’s financial statements record the assets held in the
Joint Tenancy Accounts as the Fund’s assets. That particular line item in the Fund’s financials,
in fact, is stated as “Due from Joint accounts, at fair value”—not as the underlying bond or CD
itself. And this accounting treatment simply reflects the fair value expected to be realized by the
Fund from its loans and profit-sharing arrangements with Mr. Lathen, coupled with the fact that
Mr. Lathen was expected to outlive the Participant. Likewise, the fact that terms of the
Investment Advisory Agreement provide that Mr. Lathen is a “nominee” for the Fund simply
reflects the most likely outcome of the contractual arrangements — that the Participant will
predecease Mr. Lathen and the proceeds of the Joint Accounts will flow by contract to the Fund.
This accounting method has been approved by the Fund’s outside auditors and the Fund has
received unqualified audit opinions for each of its yearly audited financial statements since
inception.

These facts do not support an alter ego, veil piercing or other theory that would permit a
court to ignore the corporate form. There is no evidence that Mr. Lathen and Eden Arc
commingled Fund assets, failed to adhere to corporate formalities or otherwise abused the
corporate form. Absent any of these legal or equitable bases to disregard the corporate form
chosen by Mr. Lathen and his investors, it is Mr. Lathen and the Participants — and not the Fund
— who own the bonds and CDs in the Joint Tenancy Accounts. See Pearson v. Component Tech.
Corp., 80 F. Supp. 2d 510, 524 (W.D. Pa. 1999) (no disregarding of corporate form absent

allegations of commingling of funds or failure to follow corporate formalities); Island Seafood
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Co. v. Golub Corp., 303 A.2d 892, 895 (3d. Dep’t 2003) (no evidence of owner’s “personal use
of corporate funds” or that company was undercapitalized with alleged “purpose of rendering
uncollectable any money judgment”).

The fact that the Fund has received the profits from Mr. Lathen’s investment strategy
does not change the analysis. The existence of the Profit Sharing Agreement is not a basis to
disregard the corporate form. See, e.g., Goodman v. HI1.G. Capital, LLC (In re Gulf Fleet
Holdings, Inc.), 491 B.R. 747 (Bankr. W.D. La. 2013) (funds paid to secured lender pursuant to
contractual arrangement could not as a matter qf law count as “siphoning of funds” under
corporate velil piercing test).

This was a classic secured lending arrangement, akin to where a private equity firm owns
and funds a portfolio company through secured loans. A court will not disregard the corporate
separateness of a secured lender and borrower absent some showing of a fraudulent use of the
corporate form. See, e.g., Inre .Fundamental Long Term Care, 507 B.R. 359 (Bankr. M.D. Fla.
Mar. 14, 2014); Pearson, 80 F. Supp. 2d at 522.

Moreover, the assertion that the Fund is the true owner of the Joint Tenancy Accounts
and/or securities therein is belied by the scenario where Mr. Lathen predeceases the Participant.
In that scenario, the Participant does not turn over the assets or even all of the proceeds from the
Joint Tenancy Account to the Fund, as would be the case if the Fund were the owner. Rather, the
Joint Tenancy Account passes to the Participant and they owe a coptractual sum (e.g., principal
plus interest) to the Fund.

B. Mr. Lathen Made No Misstatements to the Issuers

The Staff contemplates alleging that Mr. Lathen and Eden Arc defrauded issuers by
misrepresenting that he was entitled to redeem bonds and CDs as a surviving joint tenant. Mr.

Lathen, however, made no misstatements to the issuers. Rather, the issuers required certain

14



information, which Mr. Lathen duly provided. The information provided was accurate .and
responsive to the issuers’ specific requirements. If the issuers requested additional information,
Mr. Lathen provided that information, too.

The issuers made clear what information was necessary and material — they each gave a
list of what they wanted to review, that is, what was material to their determination. It is well
established that “an omission is actionable under the securities laws only when the [party] is
subject to a duty to disclose the omitted facts.” Stratte-McClure v. Morgan Stanley, 776 F.3d 94,
101 (2d Cir. 2015); see also Chiarellav. U. S., 445 U.S. 222, 230 (1980). As Mr. Lathen had no
such fiduciary duty to the issuers, he had no affirmative duty to disclose details about his
relationship with the Participants, including the Participant Agreements or other details regarding
the Joint Tenancy Accounts or the financing arrangement with the Fund. See Chiarella, 445
U.S. at 235.

That Mr. Lathen did not disclose all the circumstances of his relationship with the
Participants where he was not reqﬁired to do so does not render the information he provided to
the issuers misleading. Disclosure is required under § 10(b) and Rule 10b-5 “only when
necessary ‘to make . . . statements made, in the light of the circumstances under which they were
made, not misleading.”” Matrixx Initiatives, Inc. v. Siracusano, 563 U.S. 27, 44-45 (2011)
(citing 17 CFR § 240.10b-5(b)). Here, the information provided by Mr. Lathen was tailored to
the particular information requested by the issuers.

Given these facts, it is perhaps unnecessary to note that Mr. Lathen never tried to hide or
disguise his ownership in the Joint Tenancy Accounts when redeeming. Mr. Lathen’s name,
address and social security number were on all of the accounts. The account statements and

letters of authorization were in his name. His profile and professional background as a Wall
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Street investor and fund professional have been readily available through basic Internet research
or social media. He has made multiple redemption requests to multiple issuers, representing that
he was a surviving joint owner. Over the years, he held multiple joint accounts with multiple
deceased joint owners, none of whom shared his last name. There was no artifice, here;

Mr. Lathen gave the information that the issuers specified in full and accurately.

C. The Proposed Case Would Rest on Unsound Ground — Unsettled
Conclusions of New York State Case Law

An enforcement case would rest on the premise that the joint tenancy accounts are invalid
under New York law. But virtually all of the case law on joint tenancies arises in the context of
probate and estate disputes. These probate cases involve factual situations bearing little
resemblance to this one and thus provide no definitive guidance. Were a case to be brought now,
then, the SEC would in essence be putting itself in the place of New York courts to decide an
issue of first impression under New York law. And it would necessarily be taking the position
that its own interpretation of New York law is correct — and not only correct, but so clearly
correct as to support the conclusion that Mr. Lathen engaged in fraud when he advanced a
contrary interpretation.

For the sake of completeness, we will discuss the New York state case law in a moment.
But it is important to underscpre here that even if the Staff is correct in predicting how New
York law should be applied, that would not be enough to support a fraud claim. The plain
language of Section 675 of the New York banking law strongly applies in favor of Mr. Lathen’s
position that he was a surviving owner of a JTWROS, entitled to redeem the survivor’s option
instruments, undermining the Staff’s ability to prove that Mr. Lathen had the requisite level of

scienter or made a statement that was at the time it was made false or misleading.
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D. The Joint Tenancy Accounts Are Valid and Lawful

Mr. Lathen is not alone in his belief in the validity of the Joint Tenancy Accounts.
Indeed, the vast majority of issuers have honored Mr. Lathen’s redemption requests, including
issuers that requested and reviewed the Participant Agreements. Given the current state of the
law, it is no wonder.

1. There Is a Presumption of Validity Under New York Law

In accordance with the Participant Agreements, Mr. Lathen and the Participants (and
sometimes others) entered into joint brokerage accounts with rights of survivorship, creating a
presumption of validity.

Pursuant to § 675 of the New York Banking Law, a joint tenancy account is formed:

When a deposit of cash . . . has been made . . . in the name of [the]
depositor . . . and another person and in form to be paid or
delivered to either, or the survivor of them, such deposit . . . and
any additions thereto made, by either of such persons, . . . shall
become the property of such persons as joint tenants and the same,
together with all additions and accruals thereon, . . . may be paid or

delivered to either during the lifetime of both or to the survivor
after the death of one of them.

N.Y. Banking Law § 675(a). It is well established that ﬁnder New York Law, “[w]here an
account has been formed in compliance with [§ 675], it is presumed, absent a showing of fraud
or undue influence, that the depositors intended to create a joint tenancy with rights of
survivorship.” In re Est. of Farrar, 129 A.D.3d 1261, 1263 (3d Dep’t 2015) (quoting /n re Est.
of Stalter, 270 A.D.2d 594, 595 (3d Dep’t 2000), leave to appeal denied, 95 N.Y.2d 760 (N.Y.
2000)). This presumption applies equally whether the account is a standard joint savings account
ora joint brokerage or investment account. In re Est. of Corcoran, 63 A.D.3d 93, 97 (3d Dep’t

2009). In sum, there are only very limited — indeed the case law enumerates only four — bases by
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which a litigant can overcome the presumption and a litigant has to do so by clear and
convincing evidence.

Here, there is ample evidence to show that the joint accounts at issue were created and
funded in the names of both Mr. Lathen and the Participant with the intent that the surviving
Joint tenant — either Mr. Lathen or the Participant — would be entitled to the assets of the account
upon the death of the other joint tenant. The parties entered into the Participant Agreement,
which expressly provided tfxat the account would be created as a JTWROS. Moreover, the
brokerage accounts were held as joint on the face of the accounts.

Once the facts giving rise to the presumption are established, “the burden then shifts to
the party challenging the survivorship rights ‘to establish — by clear and convincing evidence —
fraud, undue influence, lack of capacity or. . . that the account[] [was] only opened as a matter of
convenience and [was] never intended to be [a] joint account[].”” In re Est. of Farrarr, 129
A.D.3d at 1264 (quoting In re Est. of Corcoran, 63 A‘.D.3d at 93). The concept of convenience
accounts in the case law is unrelated to issues of how the joint tenants funded their accounts or
how, if at all, they agreed to monitor the accounts or dispose of their proceeds. The
contemplated arguments about why these joint tenancies are supposed to be invalid are not
reflected in the existing case law.

With respect to the formation of Mr. Lathen’s joint tenancies, there is no evidence, and to
our knowledge the Staff does not assert, that there has been fraud, undue influence or lack of
capacity in the formation of the Joint Tenancy Accounts. Therefore, proving invalidity would
hinge on pr(.)ving that the Joint Tenancy Accounts were in fact convenience accounts.

2. The Accounts Were Not Convenience Accounts

The accounts were not “convenience accounts.” A convenience account is an account

established for the convenience of the holders — typically, for example, a grandparent, say,
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adding a grandson for the convenience of having the grandson write checks and pay bills on the
grandparent’s behalf — and not intended to create a true joint tenancy with the right of
survivorship. Here, there is the opposite situation. The Participant Agreements expressly
provided for rights of survivorship and those survivorship rights were integral to why the
accountholders established the accounts. Moreover, in the “convenience account” cases, there is
no document specifying survivorship, not the situation here. See, e.g., In re Est. of Farrar, 129
A.D.3d at 1264; In re Stalter, 270 A.D.2d at 597.

As Mr. Lathen testified, he intended for the joint accounts and the assets therein to pass to
Participants upon his death, subject only to the contractual obligation to repay loans to the Fund.
(See D.L. 278:25-284:9.) Mr. Lathen also disclosed this survivorship intention (and the risk
associated with it) to the Fund’s investors. For instance, the July 2013 Private Placement
Memorandum for the Fund states in relevant part:

If [Mr. Lathen] predeceases one or more Participants any profits in
those Joint Accounts would go to the Participant and not the
Partnership. The Partnership would only be entitled to receive
funds loaned to those Joint Accounts plus interest. As such, the
Partnership’s returns would be adversely affected by the death of

the [Mr. Lathen] and there is an increased risk of loss on any Joint
Accounts where the Participant has outlived [Mr. Lathen].

There is no legal precedent for the proposition that a separate contract between two joint
owners of a JTWROS specifying survivorship eviscerates the presumption of validity or
otherwise vitiates the intent of the parties to create a JTWROS. And although New York courts
have not squarely addressed these facts, one consistent theme in the case law is that without clear
and convincing evidence to rebut an expressed intent to create a lawful JTWROS, the
presurriptiox; of validity prevails.

This is true regardless of the particular details of how the accounts were funded. See In

re Corcoran, 270 A.D.2d at 596 (concluding that circumstantial proof such as the fact that only
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one tenant contributed money to the account “hardly is conclusive” as to the intent of the
parties); In re Est. of Grancaric, 91 A.D.3d 1104, 1105-06 (3d Dep’t 2012) (finding no
convenience account where third party funded the account, and neither joint owner had true
economic interest in account, because intent to create JTWROS was demonstrated). Indeed, the
“distinguishing feature” of cases in which courts have found sufficient proof to rebut the
statutory presumption is “record evidence that the [party] in question did not intend to create a
joint tenancy.” In re Corcoran, 270 A.D.2d at 596 (collecting cases). Here, the evidence points
strongly in the other direction: Mr. Lathen surely intended to create a JTWROS (the success of
his strategy depended on it) and so did his joint account holders (who so specified by contract).

3. The Participants’ Interests in the Accounts Are Real

The Participants’ rights to the assets in the accounts are not, as the Staff is contemplating
alleging, hypothetical. Although the assets held by the Joint Tenancy Accounts were financed by
the Fund, the account — and the assets therein — were jointly held by Mr. Lathen and thf:
Participant from when the account was opened to when one of the joint owners died. The
Participant Agreements, in their various forms, provided for the disposition of the assets after
one of the joint owners died. Until that point, however, title to the account was held jointly by
both Mr. Lathen and the Participant (and occasionally a third joint tenant). This was made no
less so by the fact that the Fund lent money to the account to purchase the securities or by the
fact that the Participant Agreement provided that the Fund’s loan be repaid prior to the
disposition of any profits to the account owners. The same arrangements applied whether it was
Mr. Lathen or the Participant who died first.

In every conceivable joint account, one owner’s having the benefits that flow from
survivorship is necessarily hypothetical. That is so because there is no way to know with

complete certainty which joint tenant will die first. This is true whether the account is opened by
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a husband and wife or by two people who are not related. The New York case law on joint
tenancies does not have any concept of “hypothetical” survivorship, and it makes no difference
which of the joint tenants is more likely to die first.

There is no requirement in the case law that there be only two joint tenants or that joint
tenants be related or have any particular health status. These are matters that the state courts
could refine in the future, but there is nothing established in the state case law now that would
support an enforcement case on such a basis.

4. Mr. Lathen’s Management of the Assets in the Accounts Does Not Belie
that the Participants Retained Ownership Interests

The Staff argues that because Mr. Lathen moved assets into and out of accounts based on
the relative health of the various Participanfs and because the Participants were not informed
about the particular investments made or given updates on the accounts, the Participants never
had an ownership interest. In fact, the Participants were informed in writing at the outset via the
Participant Agreement that Mr. Lathen would use the accounts as part of an investment strategy,
which he was entitled to do as a joint owner. The Participants had no expectation of receiving
updates via monthly statements or otherwise as to the particular investments made or account
balances. Moreover, joint tenancy law does not require that both joint tenants be equally active
in the management of the account. Even where two spouses own the account, often only one is
likely to play the role of managing the accounts’ assets — that does not undermine the validity of
the joint tenancy. If it did, the surviving spouse on a joint tenancy account would never be
entitled to the assets of the account unless both spouses had been fully involved their

management. That is simply not the law.®

8 In fact, the circumstances present here starkly contrast with the typical convenience account
scenario, in which the decedent had primary control of the account and the court is tasked with
determining whether the decedent intended to have the assets of the account flow to the
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5. The Other Attributes of the Accounts Are Consistent With a Lawful Joint
Tenancy

That Mr. Lathen never disbursed any profits to Participants, never issued 1099s to them
or sent them account statements, and never discussed or advised them of the impact that
additional income from the Joint Tenancy Accounts could have on their Medicaid eligibility does
not mean that these were not valid joint tenancies. The Participant Agreements informed
Participants that investments would be made with the accounts and that Participants were
unlikely to receive additional distributions unless they outlived Mr. Lathen. There is no case law
requiring that each joint tenant notify the other any time there is a change in the account balance
or that both joint tenants have equal involvement in the management of the account in order to
preserve their clearly expressed intent to form a joint tenancy.

In any event, the facts are these:

¢ Participants did receive a 1099 with respect to the up-front $10,000 payment. Issuing
them a 1099 for additional income beyond the $10,000 would make little sense because
receipt of additional distributions from the account would be conditioned on them
outliving Mr. Lathen. Issuing Participants a 1099 in such a circumstance would
improperly impose a tax liability on them for income that they had not yet received.

e As set forth above, the fact that the Participants did not actively monitor the accounts or
make investments themselves does not mean that they had no ownership interests in the

assets. Even though the Participant Agreements limited the Participants’ involvement in

purported joint owner or to the decedent’s estate. See In re Est. of Corcoran, 63 A.D.3d at 97;
c.f. In re Est. of Stalter, 270 A.D.2d at 597-98. Here, however, there is no claim that Mr. Lathen
or Eden Arc attempted to lay claim to assets rightfully belonging to the Participants or their
estates. Moreover, the Participants’ intent to convey survivorship to Mr. Lathen was manifestly
clear in both the Participant Agreement and the Account Agreement.
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the investment strategy, the agreements also expressly preserved the Participants’
survivorship rights as joint tenants of the accounts.

e The Participants were advised that the payments they received under the agreement could
affect Medicaid eligibility. As a practical matter, we do not dispute that it was unlikely
that the Participants would receive any further payments — as Mr. Lathen disclosed in the
Participant Agreement. It is therefore irrelevant that Mr. Lathen did not warn
Participants of the risk that, in the unlikely event that Mr. Lathen predeceased them, their
Medicaid eligibility could be affected.

6. Changes to the Participant Agreements Reflected the Normal Evolution of
the Business

From the time he first implemented his in\;estment strategy, Mr. Lathen sought legal
advice in connection with many aspects of the strategy, including the Participant Agreements.
The regularity with which he consulted legal counsel demonstrates Mr. Lathen’s best efforts to
conduct his business lawfully.’

That Mr. Lathen changed the form of the Participant Agreement over time does not
support the conclusion that the Participants were not rightful owners of the accounts. In
actuality, the Participant Agreements changed over time to reflect various changes to the
investment strategy, including attempts to further strengthen his joint tenancies in order to more
forcefully rebut potential challenges from issuers should they occur. At the same time, the
Participant Agreements evolved to protect the Fund, which came to provide the financing for the
Joint Tenancy Accounts. These changes are evidence only of Mr. Lathen’s intent to preserve

and strengthen the validity of the Joint Tenancy Accounts and the investment strategy overall.

® Mr. Lathen has not asserted an advice-of-counsel defense.
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The basic features of the Participant Agreement — i.e. that the investments are financed by
the investment loan and are made through the joint accounts without the involvement of the
Participants — do not negate the Participants’ interests in the accounts as joint owners with rights
of survivorship. The agreement advises the Participant of both the risks and potential benefits of
the Joint Tenancy Accounts, including the potential for margin call liability and the fact that the
account will pass to the Participant if he or she is pre-deceased by Mr. Lathen.

7. Providing for the Repayment of the Investment Loan Does Not Vitiate the
Validity of the Joint Tenancy Accounts

Nor are the Joint Tenancy Accounts invalid because Mr. Lathen’s assistant would be
responsible for making sure all funds were repaid to the Fund in the event that Mr. Lathen
predeceased a Participant. Under the terms of the Participant Agreements, the Fund was entitled
to be repaid out of the proceeds of the redemption of the bonds or CDs purchased with the
account. The repayment provision, however, applied equally to Mr. Lathen and the Participant.
The provision does not negate the Participant’s right to the ultimate residual of the account
should Mr. Lathen die first. In this way the provision is akin to a mortgage or other contractual
encumbrance on any asset held in joint tenancy; the loan is repaid first and then the remaining
assets are disbursed to the surviving joint tenant. That encumbrance, however, does not vitiate or
invalidate the joint tenancies. See Smith v. Bank of America, 103 A.D.3d 21, 27 (2d Dep’t 2012)
(holding that mortgage encumbrance does not invalidate a joint tenancy); Ehrlich v. Wolf, 2011
WL 197821 (N.Y. Sup. Ct. Jan. 11, 2011) (finding side agreement insufficient to invalidate a
joint tenancy). It is of no matter whether an Eden Arc employee ensures that the loan repayment
requirement is fulfilled. |

8. Mr. Lathen Is a True Owner of the Accounts
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Finally, it has been urged that not even Mr. Lathen owns the assets in the accounts
because the terms of the Investment Advisory Agreement provide that he is a nominee for the
Fund. Mr. Lathen has indeed contractually agreed to nominee the gains and taxes to the Fund
pursuant to the Investment Advisory Agreément and the Profit Sharing Agreement. That does
not change the fact, however, that it was Mr. Lathen, and not the Fund, that has an ownership
interest in the accounts and the right to survivorship. This aspect of the investment strategy has
been consistent from the beginning — even before the Fund was involved.

E. There was no Violation of the Custody Rule

Rule 206(4)-2 prohibits investment advisers from having custody of client funds or
securities unless the adviser maintains those assets “[i]n a separate account for each client under
that client’s name” or “[1]n accounts that contain only [his] clients’ funds and securities, under
[his] name as agent or trustee for the clients.” 17 C.F.R. § 275.206(4)-2(a). Custody is defined
as “holding, directly or indirectly, client funds or securities, or having any authority to obtain
possession of them.” 17 C.F.R. § 275.206(4)-2. Additionally, Rule 206(4)-2 prescribes a variety
of other requirements pertaining to matters such as bookkeeping, provision of notice to clients
and auditing, which are meant to ensure effective safekeeping of client funds and securities.

Rule 206(4)-2(a)(1) does not apply to the Joint Tenancy Accounts. As addressed above,
the Fund does not own these accounts or the securities in them. Rather, the Fund owns secured
loans made to Mr. Lathen in his personal capacity (and in some cases to Mr. Lathen and
Participants jointly) and profit-sharing rights in the Joint Tenancy Accounts. The accounts
themselves and the assets therein are merely collateral to secure the Fund’s loans and the profit-
sharing rights, not assets owned by the Fund. As such, from the Fund’s perspective, the Custody
Rule does not require that the Joint Tenancy Accounts, or the bonds and CDs in them, be held in

the name of the Fund.
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Notwithstanding the inapplicability of the Custody Rule to the Joint Tenancy Accounts,

EACM does nonetheless employ numerous safekeeping procedures consistent with the Custody

Rule, including the following:

All accounts are maintained at a Qualified Custodian.

They are reconciled on a monthly basis by the Fund’s administrator, Integrated
Investment Solutions.

They are audited on an annual basis by Eisner Amper, a PCAOB registered accounting
firm, with such audited financials delivered to Fund investors within 120 days of year
end.

They are subject to a perfected security interest as evidenced by a UCC-1 filing for each
account.

No EACM employee other than Mr. Lathen, a joint owner of the accounts, has access to
the accounts.

?

Furthermore, we note that Mr. Lathen’s access to the underlying Joint Tenancy Accounts

collateral by virtue of his individual ownership in the accounts is not substantively different from

a risk perspective than his deemed custody of the entirety of the Fund’s assets by virtue of his

role as general partner of the Fund. Under the Custody Rule, the annual audit requirement is

deemed a cure for this risk with respect to pooled investment vehicles such as the Fund. So

regardless of whether the Custody Rule is deemed applicable to the JTWROS Accounts, EACM

is substantively complying with it in any event.
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Conclusion

For these reasons no enforcement action should be brought against Mr. Lathen or

Eden Arc.

Dated: New York, New York Respectfully submitted,

January 15, 2016
BRUNE I?D/P.C. .
By: f //"é—/

SuSan E. Brune (sbrune@brunelaw.com)
BRUNE LAW P.C.
- One Battery Park Plaza
New York, New York 10004
(212) 668-1900

Atiorney for Donald Lathen, Eden Arc
Capital Management; LLC and Eden
Arc Capital Advisers, LLC
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1 redemption request pending? So they've put in for a 1 with those individuals after disclosing to them the
2 redemption, but it hasn't been paid for? 2 nature of what we're doing. And we compensate the
3 A Yes. 3 individuals, as we've discussed and then we purchase
4 Q Who is that? 4 these securities in the market and in the joint
5 A Gary Rosenbach. 5 account. And then when the person passes away we
6 Q And what is the amount of redemption? 6 submit redemption requests through the brokerage
7 A A full redemption. 7 finms and they wind their way to the issuers who —
8 Q What is the approximate amount? 8 who then pay the claims.
9 A Five million bucks. Something like 9 Q Does Eden Arc Capital Partners
10 that. 10 currently have in its portfolio both bonds and
11 Q And why is it that he hasn’t been 11 brokered CDs?
12 paid out? 12 A Eden Arc Capital Partners has —
13 A Under the terms of the limited 13 their assets are loans and profit sharing rights.
14 partnership agreement the — the fund has 90 days to 14 The securities themselves reside in joint tenancies
15 redeem an investor’s redemption request subject to a 15 that I've created. So the joint tenancies own both
16 gating provision which the gating provision is 16 bonds and CDs.
17 25 percent of that investor’s request. So at my 17 Q And you mentioned — did you mention
18 discretion, if someone asks for two million ~ had a 18 earlier two different types of CDs?
19 $2 million investment in the fund then we would have 19 A Yes.
20 to pay -- if we did a - if we invoked the gating 20 Q Can you go over the difference
21 provision we would have to pay 500,000 three months 21 between those two?
22 from now, 500,000 the next quarter and so on down. 22 A Sure. So the plain, vanilla CD, what
23 That's at our discretion. Historically we've 23 1 — my term, the plain, vanilla CD is a instrument
24 honored the — the redemption requests within the 24 that has a fixed coupon and a maturity date in the
25 three-month pericd. 25 future. That coupon might be monthly or quarterly
Page 87 Page 89
1 Q So — so the gate provides a delay 1 or semiannual pay, but for all intensive purposes,
2 essentially; is that right? 2 it's a pretty straightforward security. You're
3 A Yes. 3 agreeing to receive interest over a period of time
4 Q And you've invoked the gate for 4 and, ultimately, at the end you get your -- you get
5 Mr. Rosenbach? 5 your money back.
6 A Thave not invoked the gate yet. 6 Structured CDs, which are the other
7 Q Are you going — ’ 7 variety of CDs, are — are more exotic instruments.
8 A I'l make a decision on 8 Issuers have issued structured CDs because CDs are a
9 September 30th, or thereabouts, whether I will 9 low risk, FDIC-insured asset and the structured CDs
10 invoke the gate. 10 all incorporate a maturity of the -- of the CD at
11 Q Obviously, we've been talking about 11 some point in the future at 100 cents on the dollar,
12 this for quite some time, but if you could just 12 but the coupon that's paid between now and the
13  summarize the strategy of Eden Arc Capital Partners. 13 security -- and the maturity of the security,
14 A Okay. The strategy involves survivor 14 instead of being fixed, as in the case with the
15  option bonds and CDs. These are fixed income 15 plain, vanilla CD is variable. And it can vary all
16 instruments typically targeted towards retail 16 the way down to zero. It could be zero. It could
17 investors that contain a contingent put feature 17 also be something like ten percent. That
18 embedded in the security. That put feature provides 18 variability is all of these structured CD products
19 that upon the death of an owner of that security, 19 define in the disclosure statements, how will the
20 the security can be sold back or put back to the 20 coupon be determined? What is it that's going to
21 issuer. Typically at par, plus accrued interest. 21 determine the value of that coupon? And so, there
22 The fund strategy is to finance joint 22 will be a formula defining what that coupon is.
23 accounts established by me with participants, 23 The structured CDs, because they're
24 multiple terminally ill individuals, that we set up 24 more exotic and have more risk for the investor, are
25 joint tenancy with rights of survivorship accounts 25 sold through a more prospectus type document. You
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Filed pursuant to Rule 424(b)(2)
Registration Statement No. 333-156929

PROSPECTUS SUPPLEMENT
(To Prospectus dated January 23, 2009)

General Electric Capital Corporation
GE Capital* InterNotes®

Due From 9 Months to 60 Years From Date of Issue

We may offer to sell our GE Capital* InterNotes® from time to time. The specific terms of the
notes will be set prior to the time of sale and described in a pricing supplement. You should read
this prospectus supplement, the accompanying prospectus, the applicable pricing supplement and
any written communication by us or the agents carefully before you invest.

We may offer the notes to or through agents for resale. We also may offer the notes directly.
We have not set a date for termination of our offering.

The agents have advised us that from time to time they may purchase and sell notes in the
secondary market, but they are not obligated to make a market in the notes and may suspend or
completely stop that activity without notice and at any time. Unless otherwise specified in the
applicable pricing supplement, we do not intend to list the notes on any stock exchange.

Investing in the notes involves certain risks, including those described in the “Risk Factors”
section beginning on page S-7 of this prospectus supplement and page 1 of the accompanying
prospectus.

_ This debt is not guaranteed under the Federal Deposit Insurance Corporation's Temporary
Liquidity Guarantee Program. The notes offered hereby are not insureéd by the Federal Deposit
Insurance Corporation or any other governmental agency.

Neither the Securities and Exchange Commission nor any state securities commission has
approved or disapproved of these notes or passed on the adequacy or accuracy of this prospectus
supplement, the accompanying prospectus or any pricing supplement. Any representation to the
contrary is a criminal offense.

Joint Lead Managers and Lead Agents

Banc of America Securities LLC Incapital LLC
Agents

Charles Schwab & Co., Inc Citi

Morgan Stanley Merrill Lynch & Co.

Wachovia Securities UBS Investment Bank

Prospectus Supplement dated January 23, 2009

* GE Capital is a registered trademark of General Electric Company
InterNotes® is a registered servicemark of Incapital Holdings LLL.C
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You should rely only on the information contained or incorporated by reference in this
prospectus supplement, the accompanying prospectus and any pricing supplement. We have not
authorized any other person to provide you with different or additional information. If anyone
provides you with different or additional information, you should not rely on it. We are not making
an offer to sell these securities or soliciting an offer to buy these securities in any jurisdiction
where the offer or sale is not permitted. You should assume that the information appearing in this
prospectus supplement, the accompanying prospectus, any pricing supplement in connection with
the offering of the notes, as well as information filed by us with the Securities and Exchange
Commission and mcorporated by reference in these documents, is accurate only as of their
respective dates. Our business, financial condition, results of operations and prospects may have
changed since then.

Unless otherwise indicated”or the context requires otherwise, references in this prospectus
supplement to “we,” “us,” “our” and “GECC” are to General Electric Capital Corporation.
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ir(evgcable. In addition, we will not permit you to exercise the repayment option except in
principal amounts of $1,000 and multiples of $1,000.

Since the notes will be represented by a global note, DTC or its nominee will be treated as
the holder of the notes; therefore DTC or its nominee will be the only entity that receives notices
of redemption of notes from us, in the case of our redemption of notes, and will be the only entity
that can exercise the right to repayment of notes, in the case of optional repayment. See

“Registration and Settlement” on page S-23.

To ensure that DTC or its nominee will timely exercise a right to repayment with respect to a
particular beneficial interest in a note, the beneficial owner of the interest in that note must
instruct the broker or other direct or indirect participant through which it holds the beneficial
interest to notify DTC or its nominee of its desire to exercise a right to repayment. Because
different firms have different cut—off times for accepting instructions from their customers, each
beneficial owner should consult the broker or other direct or indirect participant through which it
holds an interest in a note to determine the cut-off time by which the instruction must be given
for timely notice to be delivered to DTC or its nominee. Conveyance of notices and other
communications by DTC or its nominee to participants, by participants to indirect participants and
by participants and indirect participants to beneficial owners of the notes will be governed by
agreements among them and any applicable statutory or regulatory requirements,

The redemption or repayment of a note normally will occur on the interest payment date or
dates following receipt of a valid notice. Unless otherwise specified in the pricing supplement, the
redemption or repayment price will equal 100% of the principal amount of the note plus unpaid
interest accrued to the date or dates of redemption or repayment.

We may at any time purchase notes at any price or prices in the open market or otherwise.
We may also purchase notes otherwise tendered for repayment by a holder or tendered by a
holder’s duly authorized representative through exercise of the Survivor’s Option described
below. If we purchase the notes in this manner, we have the discretion to either hold, resell or
surrender the notes to the trustee for cancellation.

Survivor’s Option

The “Survivor’s Option” is a provision in a note pursuant to which we agree to repay that
note, if requested by the authorized representative of the beneficial owner of that note, following
the death of the beneficial owner of the note, so long as the note was owned by that beneficial
owner or the estate of that beneficial owner at least six months prior to the request. The pricing
supplement relating to each offering of notes will state whether the Survivor’s Option applies to
those notes. .

If a note is entitled to a Survivor's Option, upon the valid exercise of the Survivor’ s Option
and the proper tender of that note for repayment, we will repay that note, in who]e or in part, at a
price equal to 100% of the principal amount of the deceased beneficial owner’s interest in that
note plus unpaid interest accrued to the date of repayment.

To be valid, the Survivor’s Option must be exercised by or on behalf of the person who has
authority to act on behalf of the deceased beneficial owner of the note (including, without
limitation, the personal representative or executor of the deceased beneficial owner or the
survgnng joint owner with the deceased beneficial owner) under the laws of the applicable
jurisdiction.

The death of a person holding a beneficial ownership interest in a note as a joint tenant or
tenant by the entirety with another person, or as a tenant in common with the deceased holder’s
spouse, will be deemed the death of a beneficial owner of that note, and the entire principal
amount of the note so held
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will be subject to repayment by us upon request. However, the death of a person holding a
beneficial ownershlp interest in a note as tenant in common with a person other than such
deceased holder’s spouse will be deemed the death of a beneficial owner only with respect to
such deceased person’s interest in the note.

The death of a person who, during his or her lifetime, was entitled to substantially all of the
beneficial ownership interests in a note will be deemed the death of the beneficial owner of that
note for purposes of the Survivor’'s Option, regardless of whether that beneficial owner was the
registered holder of that note, if entitlement to those interests can be established to the
satisfaction of the trustee and us. A beneficial ownership interest will be deemed to exist in
typical cases of nominee ownership, ownership under the Uniform Transfers to Minors Act or
Uniform Gifts to Minors Act, community property or other joint ownership arrangements between
a husband and wife. In addition, a beneficial ownership interest will be deemed to exist in
custodial and trust arrangements where one person has all of the beneficial ownership interests in
the applicable note during his or her lifetime.

We have the dlscretlonary right to limit the aggregate principal amount of notes as to which
exercises of the Survivor’s Option shall be accepted by us from authorized representatives of all
deceased beneficial owners in any calendar year to an amount equal to the greater of $2,000,000
or 2% of the principal amount of all GE Capital* InterNotes® outstanding as of the end of the most
recent calendar year. We also have the discretionary right to limit to $250,000 in any calendar
year the aggregate principal amount of notes as to which exercises of the Survivor’s Option shall
be accepted by us from the authorized representative of any individual deceased beneficial owner
of notes in such calendar year. In addition, we will not permit the exercise of the Survivor's
Option except in principal amounts of $1,000 and multiples of $1,000.

An otherwise valid election to exercise the Survivor’s Option may not be withdrawn. Each
election to exercise the Survivor's Option will be accepted in the order that elections are received
by the trustee, except for any note the acceptance of which would contravene any of the
limitations described in the preceding paragraph. Notes accepted for repayment through the
exercise of the Survivor’'s Option normally will be repaid on the first interest payment date that
occurs 20 or more calendar days after the date of the acceptance. Each tendered note that is not
accepted in any calendar year due to the application of any of the limitations described in the
preceding paragraph will be deemed to be tendered in the following calendar year in the order in
which all such notes were originally tendered. If a note tendered through a valid exercise of the
Survivor’s Option is not accepted, the trustee will deliver a notice by first-class mail to the
authorized representative of the deceased beneficial owner that states the reason that note has
not been accepted for repayment.

With respect to notes represented by a global note, DTC or its nominee is treated as the
holder of the notes and will be the only entity that can exercise the Survivor's Option for such
notes. To obtain repayment pursuant to exercise of the Survivor’s Option for a note, the deceased
beneficial owner’s authorized representative must provide the following items to the broker or
other entity through which the beneficial interest in the note is held by the deceased beneficial
owner:

- a written mstructlon to such broker or other entity to notify DTC of the authorized
representative’s desire to obtain repayment pursuant to exercise of the Survivor’s Option;

» appropriate evidence satisfactory to the trustee and us (a) that the deceased was the
beneficial owner of the note at the time of death and his or her interest in the note was
owned by the deceased beneficial owner or his or her estate at least six months prior to the
request for repayment, (b) that the death of the beneficial owner has occurred, (¢) of the
date of death of the beneficial owner, and (d) that the representative has authonty to act on
behalf of the beneficial owner;
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« if the interest in the note is held by a nominee of the deceased beneficial owner, a
certificate or letter satisfactory to the trustee and us from the nominee attesting to the
deceased’s beneficial ownership of such note;
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+ a written request for repayment signed by the authorized representative of the deceased
beneficial owner with the signature guaranteed by a member firm of a registered national
securities exchange or of the Financial Industry Regulatory Authority, Inc. or a commercial
bank or trust company having an office or correspondent in the United States;

« if applicable, a properly executed assignment or endorsement;

* tax waivers and any other instruments or documents that the trustee and we reasonably
require in order to establish the validity of the beneficial ownership of the note and the
claimant’s entitlement to payment; and

* any additional information the trustee or we reasonably require to evidence satisfaction of
any conditions to the exercise of the Survivor’s Option or to document beneficial ownership
or authority to make the election and to cause the repayment of the note.

In turn, the broker or other entity will deliver each of these items to the trustee, together with
evidence satlsfactory to the trustee from the broker or other entity stating that it represents the
deceased beneficial owner.

We retain the right to limit the aggregate principal amount of notes as to which exercises of
the Survivor’'s Option applicable to the notes will be accepted in any one calendar year as
described above. All other questions regarding the eligibility or validity of any exercise of the
Survivor’s Option will be determined by us, in our sole discretion, which determination will be
final and binding on all parties.

The broker or other entity will be responsible for disbursing payments received from the
trustee to the authorized representative. See “Registration and Settlement” on page S-23.

If applicable, we will comply with the requirements of Section 14(e) of the Securities
Exchange Act of 1934, and the rules promulgated thereunder, and any other securities laws or
regulations in connection with any repayment of notes at the option of the registered holders or
beneficial owners thereof.
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Weil, Gotshal & Manges LLP

767 Fifth Avenue

New York, NY 10153-0119
BY E-MAIL +1 212 310 8000 tel

+1 212 310 8007 fax

Corey Chivers
+1 (212) 310-8893
corey.chivers@weil.com

October 10, 2014

Kevin Galbraith, Esq.

The Law Offices of Kevin Galbraith, LLP
236 W. 30th Street; 5th Floor

New York, New York 10001

Re: GE Capital Internotes

Dear Mr. Galbraith:

We are writing as a follow-up to our discussion on October 2, 2014 regarding Mr. Jay Lathen’s
request to exercise the Survivor’s Option for GE Capital Internotes (the “Notes”). We have
considered the arguments and authorities you raised on our October 2, 2014 call and in your
follow-up email, and we continue to believe that GE is entitled under the terms of the Notes to
reject the redemption request.

Let me reiterate from the outset that GE has always been (and continues to be) prepared to honor
the terms of the Notes. In this case, we do not believe anyone reasonably believes that the spirit
of the Survivor’s Option intended for it to be used in these circumstances, but GE has
nevertheless always been prepared to honor the provision if the language itself does require it to
do so in this case. In light of a recent and ongoing SEC fraud action involving a similar
arrangement, as well as our analysis of the documents Mr. Lathen provided, which are attached
hereto, Mr. Lathen has no right of redemption.

For Mr. Lathen to validly request redemption under the Suvivor’s Option, he must demonstrate
among other things that the case involves the “death of a person holding a beneficial ownership
interest in the note as a joint tenant.” This requires two separate and independent conclusions:
first, that the deceased person held a beneficial ownership interest in the note, and second, that
the deceased person held that interest as a joint tenant.

No Beneficial Ownership

In our discussions with you, you focused on whether or not there was a valid joint tenancy,
which we will address further below, but more fundamentally under the terms of the Suvivor’s
Option Mr. Lathen needs to show that the deceased person held a beneficial ownership interest in
the note.
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The prospectus disclosure relating to the Notes makes it abundantly clear that the Survivor’s
Option can only be exercised following the death of the beneficial owner of the note.

The “Survivor’s Option™ is a provision in a note pursuant to which we agree to repay that
note, if requested by the authorized representative of the heneficial owner of that note,

following the death of the beneficial owner of the note, so long as the note was owned by
that beneficial owner or the estate of that beneficial owner at least six months prior to the

reagnact—lempnhacic-ndded)
TCHucot—(Crpdsto-daacty

In order to exercise the Survivor’s Option for a note, the deceased beneficial owner’s
representative must provide “appropriate evidence satisfactory to . . . us (a) that the deceased was
the beneficial owner of the note at the time of death . . . * (emphasis added). This includes “any
additional information . . . we reasonably require . . . to document beneficial ownership”
(emphasis added). -We had reviewed the materials Mr. Lathen provided, including a sample
brokerage account application and a sample participant agreement with respect to one of the
deceased persons. You have represented that similar arrangements were entered into with

—_rtespectto the othier deceased persons (which GE reserves the right to confirmy).

Based on our review of the materials, attached hereto, the arrangements appear in fact to be
carefully designed to strip the deceased person of all rights that are indicia of beneficial
ownership.

It appeared that effectively the deceased person had simply been paid a $10,000 fee to lend her
name to an investment account solely for the purpose of attempting a schcme to excrcise the
Suvivor’s Option.

Although the term “beneficial owner™ is not defined in the disclosure itself; it is a well known
concept under federal securities laws. We also looked by way of analogy to New York state
statutory uses of the term in relation to ownership of securities. In each case, at a minimum,
beneficial ownership entails certain basic rights, such as the right to vote or dispose of securities.
It also entails under New York statutory provisions holding an economic interest in the securities
and bearing the risk of loss.

Under the arrangements we reviewed, we saw none of these indicia that would be sufficient to
suggest a bona fide beneficial ownership interest by the deceased person in the Notes.

The sample participation agreement your client provided to us demonstrates that the participant
did not have any ownership interest in the joint account used to purchase the notes. Specifically,
the participation-agreement—entered-into-the-day before the-brokerage-account was opened—
relinquished the participant’s economic interests in the account. The participant was not
permitted to “pledge, borrow against, or withdraw funds from the Account(s)” and waived the
rights of the participant’s estate to “participate in the profits in the Account(s) following the
death of the participant.” It provided Mr. Lathen with all of the power to control the account,
including granting Mr. Lathem a “limited power of attorney™ to establish and set up the account
and to “make transfers of cash and securities into and out of the “Accounts™ without the
participant’s “prior consent.” Mr. Lathen and his investors were “solely responsible for funding
the account.”
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Our position is supported by the SEC (the primary regulator that interprets the meaning of
“beneficial ownership” under federal securities laws) in a case that is very similar to this one.
See U.S. SEC v. Staples, 2014 WL 4792115 (D.S.C. Sept. 24, 2014). There the SEC brought an
action for securities fraud against the Staples, arising out of their attempts to seek redemption
under a survivor’s option similar to ours. The SEC’s position is that the deceased person had
contracted away its ownership interest through a participant agreement similar to the participant
agreement involved here, and therefore, the defendants’ assertions that the decedents were
owners of the bonds (as joint tenants) were false and misleading. The defendants claimed that
the decedent, as a joint tenant to the brokerage account used to purchase the notes, was the

beneficial owner and moved to dismiss the SEC’s complaint. The U.S. Disirict Court tor South
Carolina denied the defendants’ motion to dismiss.

In our view, therefore, regardless of the effect or validity of the alleged joint tenancy, because
the arrangements stripped the deceased person from any beneficial interest in the Notes, we do
not believe that Mr. Lathen is entitled to exercise the Survivor’s Option. In other words, even if
Mr. Lathen through a valid joint tenancy was entitled to the deceased person’s interest in the
account, there was no beneficial interest held by the deceased person to begin with in the Notes,
which 1s a condition for the Survivor’s Option to be exercised. Mr. Lathen at all times was the

sole beneficial owner of the Notes.
No Joint Tenancy

With respect to the question of joint tenancy, we have also reviewed the authorities you cited and
we continue to believe that no bona fide joint tenancy was ever intended or achieved. While
there is no dispute that “[g]enerally, the deposit of funds into a joint account constitutes prima
facie evidence of an intent to create a joint tenancy. . . [t}he presumption created by Banking
Law § 675 can be rebutted by providing direct proof that no joint tenancy was intended or
substantial circumstantial proof that the joint account had been opened for convenience only.” In
re Richichi, 38 A.D.3d 558, 559 (2d Dep’t 2007) (emphasis added) (citations and internal
quotation marks omitted).

When Mr. Lathen opened the brokerage account, he checked a box on the application stating:
“Joint Tenants with Right of Survivorship. If one owner dies his/her interest passes to the
surviving owners.” This was simply not true. Just like the defendants in the SEC action, it
appears to us that Mr. Lathen made a false representation on the brokerage account application
when he checked that box. .

The terms of the participation agrcement itself demonstrate that there was no intention to
establish a joint tenancy. A joint tenancy requires that each joint tenant have an equal and
identical interest in the entire property. Goerz v. Slobey, 76 A.D.3d 954, 956 (2d Dep’t 2010)

(A joint tenancy 1s an estate held by two or more persons jointly, with equal rights fo share in
its enjoyment during their lives, and creating in each joint lenant a right of survivorship™)
(emphasis added) (internal citations and quotation marks omitted). In a true joint account, any
joint tenant “has the right to withdraw onc half of the funds during the lifetime of both tenants; in
other words, at the time the account was opened, there must have been a present gift from the
original donor to the cotenant of one half of the account which each could withdraw unilaterally
while both were alive.” In re Estate of Zecca, 152 A.D.2d 830, 830-831 (3d Dep’t 1989)
(citations omitted). Here, the participant did not possess any such rights. The participant
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agreement limited the participant’s interest in the account to a nominal amount (which was
clearly less than 50% of the value); prevented the participant from withdrawing the funds -
without Mr. Lathen’s permission; and restricted the participant from pledging or encumbering
the assets in the account.

Furthermore, the fact that Mr. Lathen maintained control over the account and limited the
participant’s ability to access the funds in the account is further evidence that there was no intent
to establish a joint tenancy. Eharlich v. Wolf, 2011 WL 197821 (N.Y. Sup. Ct. Jan. 11, 2011), one
of the cases you rely upon, supports the position that no joint tenancy was intended because

untike mevhmmmthemmmdmtmmﬁmmmfhejg——‘

did not intend that [the participant] have access without [his] permission.” Id. See also In re
Yaros, 90 A.D.3d 1063, 1064 (2d Dep’t 2011) (evidence, such as an agreement requiring
permission from the other party before withdrawing funds from the account, demonstrates that
the party “did not intend to make a present gift of one-half of the account,” which was sufficient
to demonstrate, prima facie, that there was no intent to create a joint tenancy); Wacikowski v.
Wacikowski, 93 A.D.2d 885 (2d Dep’t 1983) (factors establishing that there was no intent to give
the other party a “beneficial interest in [the] account during her lifetime” sufficient to rebut the
presumption that the account was a joint tenancy included: “all the money in the account had

been solely her own, that she always had exclusive possession of the account passbook and that
her son has never made any deposits or withdrawals from the account”).

GE'’s Right to Exercise Discretion

Based on the operative documents, attached hereto, and the foregoing cases, our view continues
to be that Mr. Lathen does not hold a valid claim for a payment under the Survivor’s Option
because the deceased was not a “person holding a beneficial ownership interest in the note as a
joint tenant.”

Finally, as clearly stated in the disclosures for the Notes, “questions regarding the eligibility or
validity of any exercise of the Survivor’s Option will be determined by [GE] in [its] sole
discretion, which determination will be final and binding on all parties.” We believe our analysis
of the terms of the Notes and the relevant case law (including the authorities you have cited), as
well as our conclusions with respect thereto, which we have shared with you, provide GE with an
appropriate basis to exercise that discretion.

We look forward to discussing this further with you on our call this Monday.

Slncerel Y,

', I

Core Chivers

4

Enclosure(s)

cc: Fred Robustelli, Esq.
Miranda Schiller, Esq.
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ID I E Y ‘ NEW YORK, NY 10019 BRUSSELS LONDON SYDNEY
(212) 839 5300 CHICAGO LOS ANGELES TOKYO
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FRANKFURT PALO ALTO
GENEVA SAN FRANCISCO
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Sender's Direct Tel 212-839-8657 FOUNDED 1866
September 25, 2013
BY EMAIL
Andrea Burriesci

C.L. King & Associates, Inc.
410 Park Ave, 17th Floor
New York, NY 10022
(abb@clking.com)

Re: Account # 7090-0028. Donald Lathen and Frederick Jackson; Account #_

Donald Lathen and Emily Josephine Servider; Account #

Donald Lathen and Carol Marie Kilgus (together, the “Accounts™)

Dear Ms. Burriesci,

I am writing on behalf of Goldman Sachs Bank USA (“GS Bank™) in connection with the

request by C.L. King & Associates, Inc. (“CL King”), on behalf of Donald Lathen, that GS Bank
redeem certain callable certificates of deposit issued by GS Bank (the “Callable CDs”) that are
held in the above-referenced Accounts. GS Bank understands that, with respect to each of the
Callable CDs, Mr. Lathen asserts that he is entitled to exercise a survivor’s option upon the death
of the other owner of the applicable Account.

GS Bank appreciates Mr. Lathen providing the information requested to enable it to

evﬂWﬁWm&mewoﬁMMatmrﬁSﬂmkhmmiﬁcu
that the provisions of the Callable CDs do not allow for redemption by Mr. Lathen. None of the
Accounts are bona fide joint tenant accounts, but rather were established exclusively to permit
Mr. Lathen to acquire securities with survivor’s options. Accordingly, GS Bank is under no
obligation to honor the redemption requests as Mr. Lathen’s status as a joint tenant with rights of
survivorship is not legally cognizable. GS Bank thus is declining each redemption request.

GS Bank reserves any and all rights and remedies in connection with the foregoing.

Sincerely,

Mokl . R M.

William R. Massey &

cc: Donald Lathen
(jaylathen@edenarccapital.com)

Sidiey Austin (NY) LLP is 8 Delaware kmiled liabikty pertnership doing business as Sidiey Austin LLP and peacticing in sffiiation with other Sidley Austin partnerships.
NYI 9007732v.2
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THOMP S ON ATLANTA CLEVELAND DAYTON WASHINGTON, D.C.
_HINE CINCINNATI COLUMBUS NEW YORK

September 19, 2014
BY E-MAIL

Kevin Galbraith, Esq.

Law Office of Kevin Galbraith LLC
236 West 30th Street, Sth Floor
New York, NY 10001

Re: Prospect Capital Corp. Survivor’s Option Submissions

Dear Mr. Galbraith,

While there is no obligation to do so, we will respond herein, briefly, to your letter dated
September 2, 2014 concemning Prospect Capital Corp. (“Prospect”) Survivor’s Option
submissions made on behalf of an agent of Eden Arc Capital Management, LLC (“Eden Arc™),

1n the expectation that this will bring the matter to a conclusion.

In short, your letter and the conclusions it asserts are inaccurate as regards various facts
and the applicable law.

1. In the first part of your letter (pp. 2-6), you assert that U.S. Bank National

———Association(the “Bank™)-breached-a-duty-allegedly owed-to-an-agent-of Eden-Arc-with-respect-to
determinations made relative to applications on behalf of that agent for payment of Survivor’s
Options. The analysis is flawed in several respects.

— First, the analysis is based on factual surmise that is unfounded. It

miseharaeterizes-conversations;-and-draws-unfounded-eonclusions-as-te-what-the
“Bank seemed to not take seriously” (emphasis added) or based upon what Eden
Arc’s agent thought was “indicated.” There is no evidentiary basis for any of this

-- Second, Eden Arc’s agent (who, of course, was the party that possessed the
evidence on this issue) was obligated to provide satisfactory evidence that he
was authorized to act on behalf of a deceased “joint tenant,” and yet failed until
recently to provide evidence material to that issue, in the form of the Participant
Agreement.

-~ Third, most fundamentally, the Bank as Trustee did not owe the duty you have
alleged to a person who was not a joint tenant of a deceased note holder. Your
argument incorrectly assumes that a person who in reality had no right to
proceeds of a note (i.e., who was not a joint tenant) should nevertheless be paid

the proceeds of a note, simply because a determination of the adequacy of the

Joseph.Muccia@ThompsonHine.com Fax: 212.344.6101 Phone: 212.908.3955 jm 2645833
THOMPSON HINE up 335 Madison Avenue www. Thompsonl line.com )
ATTORNEYS AT Law 12th Floor Phone: 212.344.5680

New York, New York 10017-4611 Fax: 212.344.6101
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form of an application was made at a time when evidence material to the
determination (the Participant Agreement) had not been provided. This puts form
(indeed, an incomplete form) over substance.

In sum, (a) the predicate of this part of your argument is unfounded surmise, not fact, and
(b) in any event, inasmuch as Eden Arc’s agent was not a joint tenant with the deceased note
holders, he had no right and was owed no duty under the Supplemental Indenture.

2. In the second part of your letter (p. 6 ef seq), you misstate the holdings of
authorities upon which you rely, and overlook controlling principles, in contending that Eden
Arc’s agent was a “joint tenant.”

New York law defines a joint tenancy as “an estate held by two or more persons jointly,

with equal rights to share in its enjoyment during their lives ... with a right of survivorship.”
Smith v. Bank of Am., 103 A.D.3d 21, 23 (2d Dep’t 2012) (emphasis added); accord, Cortelyou
v. Dinger, 62 Misc.2d 1007, 1010 (S. Ct. Richm. Co. 1970). There are several essential “unities”
necessary for a joint tenancy to exist, including the unity of “interest — that each [joint tenant]
have an interest identical with the interest of each of the other co-tenants,” and the unity of
“possession — that they each be entitled to the common possession of the entire property.” Bankr.

Exch., Inc. v. Langlands, 2009 U.S. Dist. LEXIS § 4005, 7 (W.D.N.Y. 2009) (emphasis added);
accord, Cortelyou, supra.

Each of these factors is missing in the relationship created by the Participant Agreement.
Section 2(f) of that Agreement describes the full universe of benefits that the Participant can

derive during his/her lifetime from the relationship with Eden Arc’s agent, i.e., “[t]he Participant
shall be entitled to 5% of the net profit in the Accounts .... subject to a minimum of $10,000 and

— amaximum of $15,000;and specifies that the profitsaccruing to Eden Arc s agent likely willbe
“substantially in excess” of that which accrues to the Participant. And Section 3 of the
Agreement makes clear that the Participant shall have no right of access to any of the principal
in an account without the written consent of Eden Arc’s agent. In sum, the Participant is
provided a token payment, from a small fraction of the profit in an account, while Eden Arc’s
agent maintains complete control over all of the account’s principal and a vast majority of its

rrafrt-
plUlll..

Similarly, there is a lack of unity in rights of survivorship provided under the Participant
Agreement. While Section 3 of the Agreement provides that “all assets and proceeds from such
Account(s) will pass directly” to Eden Arc’s agent and his investors upon the Participant’s death

(emphasisadded);~Section 4-of the Agreement provides that; i theevent EdemrArc’s agent
should pre-decease the Participant, the account(s) shall be liquidated and only 5% of certain of
the proceeds shall pass to the Participant.
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This is all overlooked in your letter. Rather, you focus exclusively on N.Y. Banking Law
§ 675, as if it overrides the foregoing principles, and you also misstate the holdings of cases

construing § 675.

You assume, for example, that under § 675 a mere recitation of the term “joint tenant” in
relation to an account, of itself, creates a presumption that an account in reality is a joint tenancy,
without regard to the fundamental principles cited above. Section 675, however, applies by its
terms only where:

[S]uch deposit or shares and any additions thereto made, by either of such
persons, after the making thereof, shall become the property of such persons as
joint tenants and the same, together with all additions and accruals thereon, shall
be held for the exclusive use of the persons so named, and may be paid or

delivered to either during the lifetime of both or to the survivor after the death of
one of them|[.]

The statutory requirement is that the entirety of an account’s principal, regardless of which party
made the deposits (and inclusive of any accruals), shall be subject to the use of and payable to
either party in their lifetime and delivered to the survivor (regardless which party is the survivor)

upon death of the other. If these cnteria are not met, § 675°s presumption o joint tenancy does
not apply. That is clear from the words of the statute, and from the courts’ construction of it,
e.g., Inre Estate of Stalter, 270 A.D. 2d 594, 595 (3d Dep’t 2000); In re Estate of Camarda, 63
A.D. 2d 837, 838 (4th Dep’t 1978). In contrast, as shown above, the Participant Agreement
denied Participants any access to an account’s principal during their lives without written

consent of Eden Arc’s agent, entitled Participants only to a very limited portion of an account’s
profits and, rather than a right to survivorship upon the death of Eden Arc’s agent, created an

obligation to liquidate an account, from which Participants would recetve only 5% of certain
proceeds. The § 675 presumption therefore is not reached in this case. See also, Marrow v.
Moskowitz, 255 N. Y. 219 (1931); In re Estate of Magacs, 227 A.D. 2d 760, 761 (3d Dep’t
1996); Roth v. Panessa, 62 Misc. 2d 896 (City Ct. 1970); In re Palecek's Estate, 9 Misc.2d 789
(Sur. Ct. Suffolk Co. 1958).

hel

Moreover;-even-if-a-presumption-of-joint-tenancy-could-arise-merely-from-use-of-the-label

“Joint tenants,” you incorrectly state (at p 8 of your letter) that New York state courts have
narrowly limited the evidentiary bases for overcoming that presumption to “fraud, undue
influence, lack of capacity or a determination by the court based on the facts of the case, that the
joint tenancy was instead a so-called ‘convenience account.”” The case law you have cited does

nor limit the Tebuttal of a Statutory presumption of joint tenancy o those grounds. Esfale of
Ehrlich v. Wolf, No. 113413/10, 2011 N.Y. Misc. LEXIS 630 (Sup. Ct. N. Y. Co. Jan. 11, 2001),
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discusses only whether an account was a “convenience” account, and neither it, nor Estare of
Stalter; supra, limit grounds for challenge to a joint tenancy in the way you countend.

In-any event, your emphasis on these being the “only g:rounds” is intonsequential, as the
last of your stated four bases to invalidate a presumpfion of joint tenancy, the maintesiance of a
“convenience account,” is preqem here. You contend (at pp- 9-11 of your ietter) that the
accounts in question were not “convenience dccounts”™, and therefore that there is no basis 1o
invalidate a conclusion of joint tenancy, because Participants held some survivorship righis,
albeit ones that were far from equal to those held by Eden Are’s agent. That, however, misstates
the evidentiary requirements for showing-a “convenience account.” The decision in the
Corcoran case to-which you refer (letter p. 10) holds that a party challenging the statutory
prt.sumpnon df\() may defnat hndm of jOllll tenancy by “du ect or mrcumstauual proot ‘that

prefent benetma! m1ert,si on lhe other pari} to lhe accotmt * (6 3 AD3d at 96) (cmphaexs
added). That is precisely the case presenied by the Participant Agreement — it did not confer to
the Participant a present joint interest in the content of an account.

You assert (Jetter pp. 10-11) that “[t]he central feature of a convenience account js that
the account holders simply do not intend survivorship rights to pertain fo the account” and,

‘therétore, that the Participant’s survivarship benefit, however imited, of itself ecstablishes the
existence of joint tenancy. New York courts, however, do.zzor look only fot the existence of &
sarvivorship benefit, but instead also look to whether both pariies had a present beneficial
interest in an account, to determine if joint tenancy is present. Corcoran, supra.

Finally, even accepting the flawed premise that an account’s survivorship benefit toa
Participant of itselt demonstrates the Participant was a true joint tenant, it is a significant stretch

0 argue that a Parlicipant’s right to 5% of cerlain of an account's liquidation value upon The
death of the Eden Arc agent was the requisite “survivorship benefit.” A survivorship benefit
consisting of anything less than the entire accoont 1s antithetical to the notion of joini tenancy.

~ The arguments and case law presented in your letter do nothing to disturb the conclusion
of the Bank that the accounts at issue are not joint tendncies imder New York taw.

Very Wycmrs,

Joseph V. Muccia

N
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Page 569

i
1 A [ think just various expenses of the fund. 1 Q And what does that depend on, if you know? %
2 Q Okay. Let's take a look at page 30. Where it 2 A It depends on whatever the processes that had
3 says "other intcrest income," and under that where it 3 been worked out between the DTC or the trustee and the
4 says "market discount." 4 issuer, and whether the issuer wishes to see it or not.
5 A Yes. 5 Q And what is the DTCC's (sic) role in this? '
6 Q Can you tell us what market discount is? 6 A I -- my understanding is they're basically a --
7 A Yes. When you purchase a bond at a discount to 7 they're a processing agent.
8 par, if that discount is large enough, the IRS may 8 Q What about the trustee? Docs the trustee —
9 require you to amortize that discount over the life of 9 A Sort of the same thing.
10 the bond as opposed to realizing it at the end, realizing 10 Q And you mentioned that on occasion the issuers
11 a gain at the end. That's my understanding of what it 11 have asked for additional information aside from what was
12 is. 12 originally sent to the broker-dealer to redeem; is that
13 Q Okay. 13 correct?
14 MS. WEINSTOCK: I'll take those back from you. 14 A Yes.
15 BY MS. WEINSTQOCK: 15 Q And have they been specific in terms of what
16 Q Did anyone else work at Eden Arc Capital 16 other information they require or have they just
17 Management, Eden Arc Capital Advisors, Eden Arc Capital 17 generally said is there any more information about this
18 Partners besides you and Michael Robinson? 18 investment?
19 A No. 19 A 1t's just that usually it's -- in all times
20 Q And who submits the redemption requests? 20 that I remember, it's a specific request.
21 A Michael generates the letters on his computer 21 Q And what do they ask for specifically?
22 and then I sign them. 22 A Sometimes they've asked for trade confirmations
23 Q When you say "letters," you're talking about 23 for the trades. Sometimes they asked for the account
24 letters of authorization? 24 opening documentation. Sometimes they ask whether or not
25 A Yes, letters of authorization. 25 a - what the relationship is between myself and the
Page 568 Page 570
1 Q And do you sign each of those? 1 other joint owner. Some have asked whether there is a
2 A Yes, although he has my signature 2 contractual arrangement with — between myself and the
3 electronically and I've authorized him to use that on 3 joint owner, whether the joint owner was compensated or
4 occasion. So there may be instances where I literally 4 not. That's just some of the things that come off the
5 didn't physically sign but he, you know, populated the 5 top of my head. I'm sure there are other questions that
6 signature electronically. 6 they've asked. '
7 Q And what are the circumstances in which he 7 Q And when they've asked those questions around
8 would populate the signature electronically? 8 the relationship between you and the other joint owner
9 A Maybe if I wasn't there, if  was away 9 and payment, what, if any, documents have you sent them
10 somewhere and not able to sign it. 10 in answer to those questions?
11 Q And how frequently did that happen? 11 A Well, we've sent copies of the account opening
12 A Not very often. 12 and whatever they've requested, we have seat.
13 Q And those letters of authorization, those go to 13 Q But they wouldn't know what — to ask fora -
14 the issuer; is that correct? 14 participant agreement, for example; is that right?
15 A They actually go to the brokerage firm. 15 A Yeah. I mean, if they don't ask for a
16 Q And then what does the brokerage firm do with 16 participant agreement, we don't provide it to them.
17 that? 17 Q But my question is, if they are asking about
18 A My understanding is that the brokerage finn 18 the relationship between you and the other joint, joint
19 then sends that information, along with other 19 tenant, do you send them the participant agrecment? H
20 information, to either the DTC or the trustee for the 20 A | don't know that there's been a -- there's
21 issue, if there is a trustee. 21 been a time where someone has asked about the
22 Q And does that information ultimately get 22 relationship that didn't also ask if there was a written
23 forwarded on to the issuer? 23 arrangement. So I don't recall a situation where we
24 A My understanding is that it does on occasion. 24 would have just answered that very limited question.
25 I'm not sure how often. 25 Q And when they've asked for the written
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Page 571 Page 573
1 arrangement, have you sent the participant agreement? 1 fundraise for the fund in May of 2011, the fee structure
2 A Yes. 2 that was agreed was a half a percent at 30. When we —
3 Q And have you sent any other documents, aside 3 we — I'm sorry. We did at one point have some investors
4 from the participant agreement, related to that 4 that were at one-and-a-half and twenty-five. That was -
5 particular question? 5 but I don't believe we have anybody that's currently at
6 A Ifthey asked for the participant agreement, | 6 onc-and-a-half and twenty-five.
7 don't think I would have sent them anything but the 7 But to answer your question -- sorry to
8 participant — what they asked for. 8 interrupt ~ when we started raising more capital in sort
9 Q Have you ever sent the issuer a copy of the 9 of the mid-2013 time frame, in consultation with our
10 discretionary line agreement? 10 third-party marketers, they suggested that we have a more
11 A Some — only one issuer I think has ever asked 11 standard fee arrangement, 2 and 20. So we raised
12 for that - 12 capital.
13 Q And who - 13 From that point forward, it's been at 2 and 20.
14 A -—and- 14 I went to all of my original investors at the time that
15 Q - was that? 15 we were changing the fee structure and I said, "We are
16 A It was actually a trustee. It was U.S. Bank. 16 raising capital again with the fund and it's going to be
17 And - 17 at 2 and 20. You will have the option, with respect to
18 Q Howdid - 18 your existing investment, do you want to stay at a halfa
19 A --and we provided it. 19 percent and thirty or do you want to be at 2 and 207"
20 Q Howdid they ask for it? 20 And some investors said they wanted to be at two and
21 A They said, "Could we see a copy of the 21 twenty, some wanted to stay at a half and thirty.
22 discretionary line agreement?” 22 MR. BIRNBAUM: I believe you mentioned some
23 Q And that's because it was mentioned in the 23 other numbers, too. A zero and zero arrangement?
24 participant agreement? 24 THE WITNESS: Zero and zero, the third-party
25 A Yes, it was mentioned in the participant 25 marketers that were raising capital for us, I agreed to
Page 572 Page 574
1 agreement. 1 let them invest some funds at zero and zero.
2 Q And has anyone asked — ever asked for the 2 MR. BIRNBAUM: Only them?
3 profit-sharing agreement? 3 THE WITNESS: Only them, yes.
4 A No. 4 MR. BIRNBAUM: And the 1.6, 16?
5 Q And have you ever provided an issuer the 5 THE WITNESS: With respect to those investors
6 profit-sharing agreement? 6 that I mentioned, the Blue Sands investors, that zero and
7 A Not to my recollection. 7 zero only applied to a limited amount of investment. It
8 Q What about the investment management agreement, 8 wasn't an unlimited amount. So they wanted to add
9 have you ever provided that to an issuer? 9 additional money to the fund, and with respect to that
10 A No. 10 money, it was 1.6 and 16 which is a 20 percent reduction
11 Q And if you could turn to your fee structure, is 11 off of 2 and 20, which is what their compensation would
12 the fee structure still .5 percent non-trustee and 30 12 be as a third-party marketer if they raised funds. Soin
13 percent performance fee? 13 effect, they were getting the same — from my
14 A There are some investors that have that 14 perspective, 1 was getting the same economics from that
15 arrangement. Other investors have a different 15 1.6 and 16 as | would get if they referred an investor
16 arrangement. 16 into my fund.
17 Q What's the different arrangement? 17 B‘Y MS. WEINSTOCK:
18 A Some investors are 2 percent and 20 percent. 18 Q What documents do the participants themselves
19 Some are 1.6 percent and 16 percent. Some are zero and 19 sign? ‘
20 zero. And Ibelicve that's the total. Ithink 20 A The participant agreement and the limited power
21 everybody's in one of those categories. 21 of attorney agreement, and I believe that's it.
22 MR. BIRNBAUM: How would you determine how any 22 Q And as far as the discretionary line agreement,
23 particular investor got which of the arrangements you 23 is that something that you sign for the participant as
24 just described? 24 power of attorney?
25 THE WITNESS: So when we did our initial 25 A Yes,itis.
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DISCRETIONARY LINE AGREEMENT

THIS DISCRETIONARY LINE AGREEMENT is dated as of January 24, 2013 between
DONALD F. LATHEN, an individual with an address of 670 West End Avenue, #11F, New
York, NY 10025 (“Borrower”), and EDEN ARC CAPITAL PARTNERS, LP, a Delaware
limited partnership (with its successors in such capacity, “Lender”).

RECITALS

WHEREAS, Borrower has requested that Lender provide a discretionary line of credit in
order to finance the purchase of certain securities to be owned by Borrower as a joint tenant with
rights of survivorship pursuant to agreements between Borrower and certain identified
Participants (as defined herein);

WHEREAS, Lender has agreed to make such facility available to Borrower, subject to
the satisfaction of the terms and conditions set forth herein; and

NOW, THEREFORE, in consideration of the mutual covenants contained herein and for
other good and valuable consideration, the receipt and sufficiency of which are hereby
acknowledged by the parties, the parties hereby agree as follows:

ARTICLE 1
DEFINITIONS

Section 1.01. Definitions. The following terms, as used herein, have the following
meanings:

“Advance” means an advance by Lender to Borrower with respect to an Eligible
Investment or Participant Payment or to cover a “margin call” with respect to the Inventory
Account or a Securities Account.

“Agreement” means this Discretionary Line Agreement as originally executed, or if
amended, restated, supplemented, or otherwise modified from time to time, as so amended,
restated, supplemented or modified.

“Applicable Rate” means, for any day, the floating rate of interest per annum designated
from time to time by The Wall Street Journal as being the “prime rate” of interest, such interest
rate to be adjusted on the effective date of any change thereof.

“Bankruptcy Proceeding” means, with respect to any Person, a case or other proceeding
seeking liquidation, reorganization or other relief with respect to such Person or its debts under
any bankruptcy, insolvency or other similar law now or hereafter in effect or seeking the
appointment of a trustee, receiver, liquidator, custodian or other similar official of such Person or
any substantial part of its property.

1
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“Business Day” means any day other than a Saturday, Sunday or other day on which
commercial banks in New York, New York are authorized or required by law to close.

“Collateral” means each and any other property given as security for the Obligations.
Each Securities Account in which an Eligible Investment is held shall be pledged as security
only for the Advance(s) made by Lender to purchase such Eligible Investment and shall not
secure any Advance made to purchase Eligible Investments owned as a joint tenant by any other
Participant. The Inventory Account shall be pledged as security for all Advances made to
purchase the Eligible Investments held therein.

“Default” means any condition or event which constitutes an Event of Default or which
with the giving of notice or lapse of time or both would, unless cured or waived, become an
Event of Default.

“Default Rate” means the rate specified in Section 2.09.

“Effective Date” means the date this Agreement becomes effective in accordance with
Article 3.

“Eligible Investments” means fixed income securities that contain what is known as a
“survivor’s option” or “death put,” which allows the security to be sold back or “put” to the
issuer, at par plus accrued interest, upon the death of the holder, and such other securities as may
be approved by Lender from time to time, which are held in either the Inventory Account or a
Securities Account and subject to a Security Agreement in favor of Lender.

“Funded Amount” means, with respect to any Securities Account, (a) the amount of any
Advance made with respect to the securities that were purchased and initially held by such
Securities Account (inclusive of any amounts that were funded to pay the Participant Payment
pursuant to the terms of the relevant Participant Agreement) plus (b) the purchase price initially
paid for any securities that were transferred from the Inventory Account into the Securities
Account, less any margin debt transferred from the Inventory Account.

“Inventory Account” means that certain investment account solely owned by Borrower
(or by Borrower and a non-Participant) in which securities may be held and may permissively be
transferred into a Securities Account co-owned by Borrower and a Participant or converted into a
Securities Account by modifying the account registration to include one or more Participants.

“Lien” means any mortgage, lien, pledge, charge, security interest or encumbrance of any
kind, including, without limitation, the interest of a vendor or lessor under any conditional sale
agreement, capital lease or other title retention agreement.

“Line Maturity Date” means (a)if no Event of Default shall have occurred and be
continuing, sixty (60) days after the date on which Lender shall by notice to Borrower make
demand for payment in full of all Advances then outstanding hereunder, or (b) if an Event of
Default shall have occurred and be continuing, the date on which any such demand is made.

2
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“Loan Account” means the general ledger account on the books of Lender in which
Lender may elect to record all Advances made to Borrower hereunder, plus interest, charges,
expenses and other items chargeable to Borrower hereunder or under any other Loan Document,
payments made on the Advances by Borrower, and other appropriate debits and credits as
provided herein.

“Loan Documents” means this Agreement, the Note, each Security Agreement and all
other supplemental or additional agreements and instruments delivered pursuant hereto or
thereto.

“Margin Indebtedness” means any indebtedness owing by Borrower, or owing jointly
by Borrower and any Participant, which was extended by a financial services firm to finance the
purchase of securities held in the Inventory Account or a Securities Account.

“Margin Liens” means Liens securing any Margin Indebtedness.

“Maximum Line Amount” means such amount as may be established by Lender from
time to time.

“Note” or “Line Note” means the promissory note evidencing the Advances, together
with any extension, renewal, or amendment thereof, or replacements or substitutions therefore.

“Notice of Borrowing” has the meaning set forth in Section 2.04(a) and Section 2.04(b).

“Obligations” means the unpaid principal of and interest on the Advance(s), as
applicable (including, without limitation, interest accruing after the Line Maturity Date and
interest accruing after the filing of any petition in bankruptcy, or the commencement of any
insolvency, reorganization or like proceeding, relating to Borrower, whether or not a claim for
post-filing or post-petition interest is allowed in such proceeding), and all other obligations and
liabilities of every kind (including obligations to perform acts and refrain from taking action as
well as obligations to pay money) of Borrower to Lender under this Agreement or any other
Loan Document, whether on account of principal, interest, fees, charges and disbursements of
counsel to Lender that are required to be paid by Borrower pursuant to this Agreement, or
otherwise, direct or indirect, absolute or contingent, primary or secondary, due or to become due,
now existing or hereafter acquired or arising.

“Participant” means each counterparty to a Participant Agreement with Borrower
providing for the ownership as joint tenants with rights of survivorship of certain securities
which shall be held in a Securities Account, as well as providing for the disposition of certain
distributable amounts.

“Participant Payment” means the amount of the up-front payment to be made to a
Participant pursuant to the applicable Participant Agreement.

“Permitted Indebtedness” has the meaning set forth in Section 5.05.
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“Permitted Liens” means the following:

(@)  Liens for taxes, assessments or other governmental charges not yet due or which
are being contested in good faith and by appropriate proceedings;

(b)  Margin Liens; and

(c)  judgment Liens that shall not have been in existence for a period longer than
thirty (30) days after the creation thereof, or if a stay of execution shall have been
obtained, for a period longer than thirty (30) days after the expiration of such stay
provided that such periods shall be extended by an additional thirty (30) days if,
within any such initial thirty (30) day period, action shall have been commenced
to have any such Lien bonded off or otherwise removed or discharged or to obtain
a stay of execution and thereafter such action is being pursued diligently to
completion.

“Person” means an individual, a corporation, a limited liability company, a partnership,
an association, a trust or any other entity or organization, including a government or political
subdivision or an agency or instrumentality thereof.

“Release Price” has the meaning set forth in Article 6.
“Released Collateral” has the meaning set forth in Article 6.

“Securities Account” means an investment account owned by Borrower and Participant
as joint tenants with rights of survivorship at an institution acceptable to Lender and subject to a
mutually agreeable Security Agreement.

“Security Agreement” means an investment account control agreement delivered by
Borrower to Lender in connection with each Advance pursuant to which Lender is granted a
security interest in the Securities Account into which the proceeds of such Advance are invested.

“UCC” means the Uniform Commercial Code as the same may from time to time be in
effect in the State of New York.

“Unused Line Amount” means, on any date of determination, an amount equal to (i) the
Maximum Line Amount minus (ii) the aggregate amount of Advances then outstanding.

ARTICLE 2
THE ADVANCES

Section 2.01. Description of the Advances. Subject to the terms and conditions set forth
herein, and so long as no Default or Event of Default has occurred which is continuing, Lender
shall make advances (each, an “Advance”) to Borrower from time to time on any Business Day
prior to the Line Maturity Date. Advances shall be used solely to finance (i) the purchase of
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Eligible Investments, which shall be held either in the Inventory Account or in a Securities
Account (and pledged to secure such Advance) and (ii) the Participant Payment to the co-owner
of the Securities Account in which such Eligible Investments are held.

Section 2.02. Interest Rates and Repayments of Advances.

(a)  Advances. All Advances shall bear interest on the outstanding principal amount
thereof at a rate per annum equal to the Applicable Rate plus three percent (3%)].Such interest
shall be payable in arrears when such Advance is due (whether upon demand, at maturity, by
reason of acceleration or otherwise).

(b) 360 Days. All interest due hereunder or under the Note or any other Loan
Document shall be calculated on the basis of a 360-day year for the actual number of days
elapsed.

Section 2.03. The Note.

(@)  Schedules to Note. Lender may, and is hereby irrevocably authorized by
Borrower to, enter on any schedule forming a part of the Note, or otherwise in its records,
appropriate notations evidencing the date and the amount of each Advance and the date and
amount of each payment of principal made by Borrower with respect thereto; and such notations
shall constitute prima facie evidence thereof. Lender is hereby irrevocably authorized by
Borrower to attach to and make a part of any Note a continuation of any such schedule as and
when required. No failure on the part of Lender to make any notation as provided in this
subsection shall in any way affect any Advance or the rights or obligations of Lender or
Borrower with respect thereto; and

(b) Lost Note. In the event that Lender delivers to Borrower an affidavit and
indemnity executed by Lender stating under oath that the Note has been lost, stolen, destroyed or
mutilated and indemnifying Borrower for any losses as a result thereof, Borrower hereby agrees
to execute and deliver a new Note as a replacement therefor, in the same principal amount and
otherwise of like tenor, promptly upon receipt of such affidavit.

Section 2.04. Notice and Manner of Borrowing; Conditions Precedent to Funding or
Transfers.

(a)  Lender’s Funding Account Lender shall establish a funding account which shall
be used to provide Advances to Borrower. Borrower shall make periodic withdrawals from
Lender’s funding account to be deposited into the Inventory Account or a Securities Account.

(b)  Notice of Borrowing for Eligible Investment Purchases and Participant Payments.
Borrower shall provide the following to Lender in connection with such Advances from the
Funding Account:

) a written identification of the Inventory Account or Securities Account to
be funded with the proceeds of such Advance;
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(i)  if he has not done so already, provide a copy of the relevant Participant
Agreement governing such Securities Account; and

(i)  if he has not done so already, provide an executed Security Agreement
pursuant to which Borrower and Participant grant a security interest in the Securities
Account or Inventory Account where Advance is being deposited.

(c)  Notice of Borrowing for “Margin Calls”. Borrower shall provide Lender with a
notice of borrowing which shall attach as an exhibit a copy of the broker demand for additional
collateral for the Inventory Account or Securities Account, as applicable (a “margin call”).

(d)  Conditions Precedent to Funding. Prior to Lender making any Advance
hereunder, the following conditions must be satisfied:

@) Lender shall have received the applicable notice of borrowing;

(i)  no Default or Event of Default shall have occurred and be continuing, or
will result after the making of such Advance;

(iii)  the representations and warranties of Borrower contained in each Loan
Document to which it is a party shall be true on and as of the date of such Advance
(unless stated to relate solely to an earlier date, in which case such representations and
warranties shall be true as of such earlier date); and

(iv)  Lender shall be satisfied that all Eligible Investment criteria have been
met.

The acceptance of each Advance hereunder shall be deemed to be a representation and
warranty by Borrower on the date of such Advance as to the facts specified above.

(e) Transfers from Inventory Account. Borrower may transfer Eligible Investments
held in an Inventory Account into a Securities Account or may convert an Inventory Account
into a Securities Account, upon delivery to Lender of the following:

) a written identification of the Eligible Investment(s) and, if applicable,
related margin indebtedness to be transferred from the Inventory Account to the
Securities Account;

@)  if he has not done so already, provide a copy of the relevant Participant
Agreement governing such Securities Account;

(iii)  if he has not done so already, provide a copy of the executed Security
Agreement pursuant to which Borrower and Participant grant a security interest in the
Securities Account in which the Eligible Investment transferred from the Inventory
Account shall be held; and
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(iv)  with respect to a conversion of an Inventory Account into a Securities
Account, a copy of Participant Agreements related to Participants who become owners on
the Securities Account.

Section 2.05. Prepayments.

(a) Optional Prepayments. The principal amount of any Funded Amount may be
prepaid in whole or in part at any time without premium or penalty (other than interest that has
accrued and remains unpaid at the time of such repayment) and may be reborrowed.

(b)  Mandatory Prepayments.  Any Funded Amount shall be repayable at the
discretion of the Lender upon the occurrence of:

(1) an Event of Default;

(ii) the Participant who co-owns the Securities Account securing such Advance:
(A) dies; or (B) becomes subject to any Bankruptcy Proceeding; or

(iii) the Eligible Investment securing such Advance is sold, transferred,
liquidated or otherwise disposed of by Borrower and/or Participant and the
proceeds of such disposition are no longer maintained in the Securities
Account or re-invested into securities that are held in this Securities
Account.

Section 2.06. General Provisions as to Payments.

(@  All payments hereunder and under the Note shall be made by Borrower to Lender
at such place as Lender may from time to time specify in writing, in lawful currency of the
United States of America in immediately available funds, without counterclaim or setoff and free
and clear of,, and without any deduction or withholding for, any taxes or other payments.

(b)  If any payment hereunder or under any Note or other Loan Document becomes
due on a day which is not a Business Day, such date shall be extended to the next succeeding
Business Day, and such extension of time shall be included in computing interest and fees in
connection with such payment.

Section 2.07. Maximum Interest Rate.

(@  Nothing contained in this Agreement or the Note shall require Borrower to pay
interest at a rate exceeding the maximum rate permitted by applicable law. This Section 2.07 is
not intended to limit the rate of interest payable for the account of Lender to the maximum rate
permitted by the laws of the State of New York if a higher rate is permitted with respect to
Lender by supervening provisions of United States federal law.
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(b)  If the amount of interest payable for the account of Lender on any interest
payment date in respect of the immediately preceding interest computation period, computed
pursuant to Section 2.02, would exceed the maximum amount permitted by applicable law to be
charged by such Lender, the amount of interest payable for its account on such interest payment
date shall be automatically reduced to such maximum permissible amount.

(c) If the amount of interest payable for the account of Lender in respect of any
interest computation period is reduced pursuant to Section 2.07(b) and the amount of interest
payable for its account in respect of any subsequent interest computation period, computed
pursuant to Section 2.02, would be less than the maximum amount permitted by applicable law
to be charged by Lender, then the amount of interest payable for its account in respect of such
subsequent interest computation period shall be automatically increased to such maximum
permissible amount; provided that at no time shall the aggregate amount by which interest paid
for the account of Lender has been increased pursuant to this Section 2.07(c) exceed the
aggregate amount by which interest paid for its account has theretofore been reduced pursuant to

Section 2.07(b).

Section 2.08. The Loan Account. Lender may elect to maintain on its books the Loan
Account to evidence the Advances and may also record in the Loan Account all payments made
on account of indebtedness evidenced by the Note or any other Loan Document, and may record
therein, in accordance with customary accounting practice, other debits and credits, including all
charges and expenses properly chargeable to Borrower and any other Obligation. The debit
balance of the Loan Account shall reflect the amount of the Obligations from time to time by
reason of Advances and other appropriate charges hereunder; and

Section 2.09. Late Fee; Default Rate. At the discretion of Lender, if any amount due
hereunder or under the Note is not paid in full within ten (10) days after the same is due,
Borrower shall pay to Lender a late fee equal to one percent (1%) of such late payment. All
principal not paid when due, or within any grace period provided therefor, (whether at the
scheduled or any accelerated maturity or otherwise) and, to the extent permitted by law, overdue
interest thereon, all fees not paid when due hereunder, or within any grace period provided
therefor, shall, at the option of Lender, bear interest, payable monthly in arrears, for each day
until paid at a rate per annum equal to the Applicable Rate plus five percent (5%) (the “Default
Rate”). Nothing in this Section, or Lender’s exercise of any of its rights hereunder, shall affect
or otherwise impair Lender’s right to exercise any of its rights or remedies if any Event of
Default has occurred.

ARTICLE 3
CONDITIONS TO EFFECTIVENESS

This Agreement shall become effective on the date (the “Effective Date”) that all of the
following conditions shall have been satisfied (or waived by Lender):

(a) receipt by Lender of this Agreement, the Note, and the other Loan Documents
signed by each of the parties thereto;
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(b)  Lender’s satisfaction in its sole good faith discretion as to the absence of any
material adverse change in any aspect of the business, operations, properties, prospects or
condition (financial or otherwise) of Borrower, or any event or condition that is reasonably likely
to result in such a material adverse change; and

(c) satisfaction of any other condition or delivery of any other document reasonably
required by Lender to effect the transactions contemplated hereby.

ARTICLE 4
REPRESENTATIONS AND WARRANTIES

Borrower represents and warrants that:

Section 4.01. Authorization; No Contravention. The execution, delivery and
performance by Borrower of the Loan Documents require no action by or in respect of, or filing
with, any governmental body, agency or official and do not contravene, or constitute a default
under, any provision of applicable law or regulation or of the certificate of incorporation, by laws
or declaration of trust of Borrower or of any agreement, judgment, injunction, order, decree or
other instrument binding upon Borrower or result in the creation or imposition of any Lien,
except Liens created by the Loan Documents, on any asset of Borrower.

Section 4.02. Binding Effect. Each of the Loan Documents to which Borrower is a party
constitutes a valid and binding agreement of Borrower and will constitute valid and binding
obligations of Borrower, enforceable in accordance with their terms, except as such
enforceability is limited by bankruptcy and insolvency laws and other legal and equitable
principles affecting creditors’ rights generally.

Section 4.03. No Burdensome Restrictions; Certain Existing Agreements. No contract,
lease, agreement or other instrument to which Borrower is a party or by which any of its property
is bound or affected, no charge, corporate restriction, judgment, decree or order and no provision
of applicable law or governmental regulation has or is reasonably expected to materially and
adversely affect the business, operations or financial condition of Borrower, or the ability of
Borrower to perform its obligations under this Agreement. '

Section 4.04. Representations and Warranties Incorporated from Other Loan
Documents. As of the Effective Date, each of the representations and warranties made in this
Agreement and any other Loan Document is true and correct in all material respects, and such
representations and warranties are hereby incorporated herein by reference with the same effect
as though set forth in their entirety herein, as qualified therein.

9
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ARTICLE §
COVENANTS

Borrower agrees that, so long as this Agreement has not been terminated or any amount
payable under any Note remains unpaid:

Section 5.01. Information. Borrower will deliver, or caused to be delivered, to Lender:

(@)  Monthly Reports of Investment Account. As soon as available and in any event
within thirty (30) days after the end of each month of Borrower, reports, in form and substance
acceptable to Lender, reflecting the current balances and activity in each Securities Account.

(b)  Additional Information. From time to time such additional information regarding
the financial position or business of Borrower as Lender may reasonably request.

Section 5.02. Compliance with Laws. Borrower will comply in all material respects
with all applicable laws, ordinances, rules, regulations, and requirements of governmental
authorities except where the necessity of compliance therewith is contested in good faith by
appropriate proceedings.

Section 5.03. Indebtedness. After the date hereof, Borrower will not incur or suffer to
exist any indebtedness other than the following (“Permitted Indebtedness”):

@ indebtedness of Borrower hereunder to Lender;
(b)  Margin Indebtedness; and

(©) indebtedness for borrowed money owing to other lenders (so long as such
indebtedness is not secured by any of the Collateral).

Section 5.04. Liens. Other than Margin Liens, Borrower will not create, assume or
suffer to exist any Lien on the Collateral.

Section 5.05. Use of Proceeds. The proceeds of the Advances made under this
Agreement will be used by Borrower solely in accordance with Section 2.01.

Section 5.06. Further Assurances. Bomrower will, at its sole cost and expense, do,
execute, acknowledge and deliver all such further acts, assignments, notices of assignment,
transfers and assurances as Lender shall from time to time request, which may be necessary or
desirable in the reasonable judgment of Lender to protect the rights of the Lender hereunder.

ARTICLE 6
RELEASE OF COLLATERAL

Borrower may request the release of Collateral from the Lien of the applicable Security
Agreement and Lender shall release and discharge Lender’s Lien on such Collateral (the
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“Released Collateral”) upon receipt of a payment to Lender of all Obligations secured by such
Collateral (the “Release Price”).

ARTICLE 7
DEFAULTS

Section 7.01. Lkvent of Defaults. 1f one or more of the following events (“Events of
Default”) shall have occurred and be continuing:

(a) failure by Borrower to pay (i) any amount of principal due hereunder or under any
Note when due, or (ii) any amount of interest due hereunder or under any Note or fees due
hereunder or any other Loan Document within two (2) Business Days after the date when due;

(b) any material written representation, warranty, covenant or statement of Borrower
to Lender is found to have been false or misleading in any material respect as of the time when
made;

(c) Borrower shall (i) apply for or consent to the appointment of, or the taking of
possession by, a receiver, custodian, trustee, liquidator or similar official of itself or of all or a
substantial part of its property, (ii) be generally not paying its debts as such debts become due,
(ii1) make a general assignment for the benefit of its creditors, (iv) commence a voluntary case
under the Federal Bankruptcy Code (as now or hereafter in effect), (v) take any action or
commence any case or proceeding under any law relating to bankruptcy, insolvency,
reorganization, winding-up or composition or adjustment of debts, or any other law providing for
the relief of debtors, (vi) fail to contest in a timely or appropriate manner, or acquiesce in writing
to, any petition filed against it in an involuntary case under such Bankruptcy Code or other law,
or (vii) take any action under the laws of its jurisdiction of incorporation or organization similar
to any of the foregoing;

(d)  a proceeding or case shall be commenced, without the application or consent of
Borrower, in any court of competent jurisdiction, seeking (i) the liquidation, reorganization,
dissolution, winding up, or composition or readjustment of its debts, (i1) the appointment of a
trustee, receiver, custodian, liquidator or the like of it or of all or any substantial part of its assets,
or (iii) similar relief in respect of it, under any law relating to bankruptcy, insolvency,
reorganization, winding-up or composition or adjustment of debts or any other law providing for
the relief of debtors, and such proceeding or case shall continue undismissed, or unstayed and in
effect, for a period of sixty (60) days; or an order for relief shall be entered in an involuntary case
under such Bankruptcy Code, against the Borrower, or action under the laws of the jurisdiction
of incorporation or organization of the Borrower, similar to any of the foregoing shall be taken
with respect to the Borrower;

(e) service upon Lender of a writ of levy or attachment, or naming Lender as trustee
for the Borrower, or of any other similar process of attachment (collectively, an “Attachment”)
the result of which would be to attach any of the Collateral;
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® attachment of any lien, security interest or other encumbrance against any
Collateral other than Margin Liens;

(g)  Borrower dies or is adjudicated incompetent; or

(h)  entry of any court order that enjoins, restrains or in any way prevents Borrower
materially from conducting a substantial portion of his business;

then, immediately and automatically, in the case of an Event of Default described in (c) or (d)
above, and, in the case of any other Event of Default, at any time thereafter while such Event of
Default is continuing, Lender may, by written notice to Borrower, terminate this Agreement,
whereupon the unpaid principal amount of the Advances together with accrued interest thereon
and all other Obligations shall become immediately due and payable and Lender may exercise
any and all rights it has under the Note, or at law or in equity, and proceed to protect and enforce
each Lender’s rights by any action at law, in equity or other appropriate proceeding.

ARTICLE 8
MISCELLANEOUS

Section 8.01. Notices. All notices, requests and other communications to any party
hereunder shall be in writing (including bank wire, overnight delivery, facsimile transmission or
similar writing) and shall be given to such party at its address or telex or facsimile number set
forth on the signature pages hereof.

Section 8.02. No Waivers. No failure or delay by Lender in exercising any right, power
or privilege under any Loan Document shall operate as a waiver thereof nor shall any single or
partial exercise thereof preclude any other or further exercise thereof or the exercise of any other
right, power or privilege. The rights and remedies therein provided shall be cumulative and not
exclusive of any rights or remedies provided by law.

Section 8.03. Amendments and Waivers. Neither this Agreement nor any provision
hereof shall be amended, modified, waived, discharged, nor any non-compliance therewith
deemed to have been consented to, orally or by course of conduct, but only by a written
agreement signed by an authorized officer of Lender, and as to amendments, as also signed by an
authorized officer of Borrower. Any such waiver or consent shall be effective only in the
specific instance and for the purpose for which given. No notice or demand on Borrower in any
case shall entitle Borrower to any other or further notice or demand in similar or other
circumstances or constitute a waiver of any right of Lender to take action without notice or
demand. No failure or delay on the part of Lender in exercising any right hereunder shall operate
as a waiver thereof or of any other right, nor shall any single or partial exercise thereof preclude
any other or further exercise thereof or of any other right or remedy.

Section 8.04. Successors and Assigns. The provisions of this Agreement shall be
binding upon and inure to the benefit of the parties hereto and their respective successors and
assigns, except that Borrower may not assign or otherwise transfer any of his rights under this
Agreement without the prior written consent of Lender. .
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Section 8.05. Governing Law; Submission to Jurisdiction. This Agreement and each
Note shall be construed in accordance with and governed by the laws of the State of New York
without regard to its conflicts of law rules. Borrower hereby submits to the nonexclusive
jurisdiction of the United States District Court for the District of New York and of any New
York State court for purposes of all legal proceedings arising out of or relating to this Agreement
or the transactions contemplated hereby. Borrower irrevocably waives, to the fullest extent
permitted by law, any objection which he may now or hereafter have to the laying of the venue
of any such proceeding brought in such a court and any claim that any such proceeding brought
in such a court has been brought in an inconvenient forum.

Section 8.06. Counterparts; Integration. This Agreement may be signed in any number
of counterparts, each of which shall be an original, with the same effect as if the signatures
thereto and hereto were upon the same instrument. This Agreement constitutes the entire
agreement and understanding among the parties hereto and supersedes any and all prior
agreements and understandings, oral or written, relating to the subject matter hereof.

Section 8.07. Nonrecourse Nature. Notwithstanding any provision contain in this
Agreement or any other Loan Document to the contrary, neither the Borrower, nor any
Participant, shall be personally liable for indebtedness owing to Lender hereunder, or evidenced
by the Note or any other Loan Document. The Lender will look solely to the Collateral as
security for the repayment of such indebtedness and will have no recourse against any other
property of the Borrower or any Participant under any circumstances.

[Signature Page Follows]
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be duly
executed by their respective authorized officers as an instrument under seal as of the day and

year first aboveswritien.

WITNESS:

'BORROWER:

" Donéldf’F.f ‘Lﬁi‘ hen.

Address for Notides:

. Dug. p—@&ﬂ ﬂ/ﬂ'}?& -
Suile B

'By.i-.i;.:,. ”

/i/l: c;/,we/ b /2 émwtm

A/xw Vm//a Ay (BUZ

LENDER:

‘EDEN ARC CAPITAL PARTNERS, LP

vead®

Name: DD‘Y\,M La,

Titde: Y,
Wiz, iy Wenbitn f =F

Address for Naotices:

I .&gmﬁ {D[ﬂ?ﬁ

Cudfe 3071

14
EA 00015



Profit-Sharing Agreement

Introduction and Summary

This Profit Sharing Agreement (the “Agreement") is part of a general business arrangement between
Donald F. (“Jay”) Lathen (“"Lathen"), Eden Arc Capital Partners, LP (“EACP”) and Eden Arc Capital
Management, LLC {("EACM") (collectively the "Parties"). EACP is a Delaware private limited partnership
organized by Lathen. EACP commenced investment activities on May 1, 2011. Lathen is the Founder,
Chief Investment Officer and sole owner of EACM. EACM is an SEC-registered investment advisor and is
the investment manager for EACP. Mr. Lathen is also the sole owner of Eden Arc Capital Advisors, LLC
{"EACA"), which is the General Partner of EACP.

EACP's investment strategy is to invest in fixed-income securities which contain a "survivor's option." A

survivor's option is a provision in a security which gives the holder the right but not the obligation to sell

the security back to the issuing company at par value upon the death of the owner or co-owner of the

security. EACP's investments are facilitated by Lathen, who has opened several joint brokerage accounts

with terminally ill individuals ("Participants"). EACP has provided the funding for those accounts and
—lathen-has-used-the-funds-provided-by-EACPR-to-purchase-survivor's-option-securities-in-the-accounts——

The business arrangement between EACP and Lathen is governed by an Investment Management

Agreement ("IMA") dated May 1, 2011. The business arrangements between Lathen and the
Participants are governed by a series of written contracts entered into between Lathen and each

Participant.

Fhe-parties-hereby-wish-to-amend-the-contractual-arrangement-between-tathen-and-EA€P-as-it-relates
to the conduct of the business after the date herein. Specifically, new brokerage accounts formed with
new Participants after the date herein, will be governed by this Agreement rather than the previously
executed IMA. For the avoidance of doubt, accounts opened with Participants prior to the date herein

will continue to be governed by the IMA,

Line of Credit

In connection with this Agreement, Lathen and EACP have entered into a Discretionary Line Agreement
(the "Credit Agreement") dated []. Under the Credit Agreement, Lathen will borrow money from EACP
to invest in a series of brokerage accounts. In those brokerage accounts, survivor's option securities will
be purchased. The brokerage accounts will consist of joint brokerage accounts with Participants as well
as one or more "inventory" accounts formed by Lathen individually or jointly with a non-Participant
(collectively the "Accounts"). Under the Credit Agreement—,'l_athen will pledge the Accounts as collateral

to secure the borrowings under the Credit Agreement. Borrowings under the Credit Agreement by
Lathen will be "non-recourse” to Lathen and the Accounts shall be the sole source of funds for purposes
of repaying the borrowings under the Credit Agreement. Each Account will be established as a joint
tenancy with rights of survivorship {"JTWROS") consisting of Lathen and one or more individuals who are

terminally ill (the "Participants").  As before, Lathen will enter into written contracts with each new
Participant which will govern the business arrangement between Lathen and the Participant.
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contracts with each new Participant which will govern the businéss arrangement between Lathen and
the Participant. :

Profit Shitiri Agreement

Under- the terms of EACP's Limited Partnership Agreement ("LPA"), EACM is entitled to receive
managément fees from EACR as the investment maﬁa‘ger of EACP.. In addition; EACA as the general
partner of EACP, receives a performance alfocation based on a share of profits derived from EACP's
investment activities: Lathen s the sole .owner of both EACA and EACM and therefore he is the sole
beneficiary of these provisions in the LPA, Lathen acknowledges that the economic benefits he derives
through his ownership-of EACA and EACM are: facilitated and sustained by his willingness o enter into
the Participant Agreements, open JTWROS accounts with Participanits and borrow funds from-EACP to
fund the Accounts. 4

As such, in consideration for the. benefits Lathen derives through his ownérship of EACA-and EACM,
Lathen hereby agrees 10 assign all profits and losses from the A¢counts to EACP; Furthermpre, the.
charactef of the income froyi the Accounts, for federal income tax purposes stiall pass through to EACP,
which Wil ten allocate suich incdriie (or loss) to'its partners pursuant to the term$:of the LPA:

By signing bislow; the:parties so:agree.

By

By:,

Eden Arc Capital Management, LLC
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Pavticipant Agricment

3 Donald F. (Jay) Lathen (“Lathen™), pursuant 1o the terms of thls dgreement (“Agreament”), agrees to
make thie payment to Cralg Alon Plecker (“Portictpant”) or Poarticipant’s designees pussuant to the terms of
paragraph 2(f) below and subject ta the full and complete compliance by Participant with the tepms and
conditions contained i this Agresmont and the additional documients referenced herelin. By signing this
Apreement, Paniclpsint expressly nekaowledges that. this Agreement and the dacumemation for npening gh‘e
brokerage accounts deseribed below 13 part of & business (“Business”) conceived and execulted by Lathei with
flnancing provided by Eden Arc Capital Partwers, LP (the “Partnership™), a limited partnership orgenized by
Lathen to fiind the Business.

2 Establishment of the Accounts, Participant agrees to become a joint owner with Lathen and, a
Lathen's dlsceetion, one oy moye additional owners, an sie or more btokerage accouni(s) (the “Account(s)"). To
sccomplish this obfective, Participant acknowledges and agrees that:

2 The Acrount(s) will be titled ss a joint tenency with rights of ;ﬁuwivorship LITWROS™
consisting of Participant, Lathen and/or, in Lathen’s dikeretion, one or more sdditional owmérs.

b. The Accouni(s), at L athen’s direction, will purchase certain investinents ("lnvcsmems") whi(:h
contaln’ what is known as 8 “survivor's option®” or *death put,” which sllowss the investment, ftypi_cdl!y a fixed
income security; to e sold back or “put™ to the lssuer, el par plus acerued interest, upon the dedth of the holder.

LN Panticipant agrees to executs a limited power of aftornsy (the “POA™) to grant Lathen-and Eden
Arc Capital Management, LLC; the investment manager of the Putnerstip, limited power of attorney to exooute
any papeiwork (the “Paperwork”) required by brokerage firms o get up the Account(s) and, if necesssry, 1o
cooperate. with.these brokerage firms and Lathen to create snd establish the Account(s) in the JSTWROS fovmist,
Pavtivipant, and Participant’s attorney-in-fucy, if applicable, Is encouraged to ask any qucations.and request any
clarification yegarding the contents and effécts or consequences of the POA -and the Paperwork prior to signing
this Agreement.

d. Partieipant agrees to cooperate wills. Lathen to (acifitate nindifications to the Account(s) as
necessary, except that Participant understands and agrees that Lathen and the Patnership arc salely responsible
Tor funding the Acconnt(s), including funding the purshase of any securities transfetred into tie Account(s). of
subsequently purchased in or frem the Accounts(s), or satisfying any Joans or Tiabilities arising with tespect to
the Account(s). Patticipant shall frave absolitely no responsibility for funding the Account(s) and Parlicipant
affirms that no such funds or other consideration has béen provided by Pasticipant for such purpose.

& The “Effective Date” shall be defined as the earliest dzte thas an Accowst jras been established
and 2 sufficient quantity of Tnvestments have been purchased and settled Jii the Account or, if applicable, bave
otherwise been transferred ito.the Account(s). Lathen shall have sole digcretion with respent to defermining
what constitutes 2 sufficient quantity of Investroents for purposes of this paragraph 2{e). Padlicipant
acknowledges that there may be a delay of up to fifteer (15) business days between the execotion of this
Agreement and he Effective Date (ihe “Investment Purchase Period™), due to brokerage firms® interns
processing Hmes and the svajlability of lnvestments. '

f In consideration of entering into this. Agréement, Lathed abati pay Participant $10,000 se soon
s practizable following the Effectivo Date. Padicipant shall rocoive 110 addiGanal payments with rospect to the
) 1

SEC-EDENARC-E-0000311



£-9 H NK 8E {145 Ho. 9656 7. 3
JQ‘,".;I,Q“,&N% ¢ 510 IE B NK 856-456-0105 o vEmLEY FH Ho. 8056 1.3 aases

Agtouni(s) umless the Accouni(s) are terminated and the funds in the Account(s) are disbursed prior w0
Paricipant's death. Participant, and Panfcipant’s. attorney-in-fact, if opplicable, (“Participant’s Represerdative”
aitd together, the “Participant Patties™) expressly acknowledge that Lathen does not intend 10 terminate the
Account(s) during Participani’s lifctime and, therefore, it is unlikely that Pasticipant or Participant’s cstate wibl
teccive any edditonal amounts under this Agreement ar with regpect 10 the Account(s). Participant Parties
forifier acknowledge that neither Psrticipant nor Participant’s estate will participate in profits in the Accotnt(s)
following Parteipant’s dedth, snd fhat profils accnuliig 1o Lathen and the Partership pursuant to this Agreement
are likely to b substantially In exéess of the payrent to Pasticipant.

-3 Thc Acé(mm(s)‘ w’ill e pledg'cd' Io secur‘c a lorm (the "Inwstmenl Loan") pm‘/tded}n Lsthcn by

Ac,coum(s) The lnvestment Loan must be repald prior 16 any other distribition from the Account(s).

B Lathen may purchase Investnents it the Accouni(s) on margin (Le., with funds lent by the
brokerage: firm), While such investment practice could expdse Account holders, including Participant, to
linbility for so-called “margin calls,™ if (e value of the securities in the Account(s) déclines, Lathen hereby
assumes soferesponsibllity to fund any such habmnes.

Fiting i ney; Pamcxpam Parties hersby acknowledge and understand that upon
Patﬁmpant’s death, the jolat tenancy between: Participant, Lathen and, if applicabie, one or mare additional
owniers, will tenitiiate and the Account(s) and all assets and proceeds from such Account(s) will pass directly to
Lathen ang, ifapplicable, additional owmers. The Accouni(s) will not be part.of Partielpant’s estate,

sl-eit Bécams: !mmediam!y dua and payahie. The, Patmershrp will havé authomy tn Hquidate the Accoum(s) to
satisly the ontstanding balance due under the Tovestinent Loain. Once the Investraent Loan is satisfied with
respect to such Hguidated Aceouni(s), any remaining proceeds shatl be pald to Participant, or if applicahle, to
Pasticipant’s estate. It Is not expeoted fhat Lathen will predeccase Participant and fhercfore i is unlikely that
Pactivipant or Participant’s estate:will recefve gny distributions from the Account(s)-upan the death of Lathen,

S. Participant R

8 Each of the Participant Partles represents and warrants to Ggiben that:

f Participant is not cwrrently an owner of any Invéstmerits s described sbove and that Participant
will not purchase any such invesiments or peruilt, allow or authorize any individual or entity other than Lathen
to purchasg such Investments on Particlpant's. behalf.

N b Parti't_:tpmt » O3, iT applicable, Fam‘cipant_"s Representative, undetstands the natire and terms of
this Agreement and of the Buslness, and'is over the age of {8 years. vompetent-and of sound mind.

c. Participand Parties, prior to execnting this Agreentent, have been given the full opportumity lo
ack questions from Lathen-and have been glven the gpportatiity to consult with a financial advisar, legat or ather
qualificd representative,

d Participant i3 not (1) subject to a cueent bankeuptey proceeding ner is the Particlpant
considering 3§ bankrupiey filing; or (i) subject to any existing or pending judgmemts in favor of creditors.
Participamt Pavties sgree fo notify Lathien promptly regarding any adverse changes to Parlicipant’s credit,
mcluding = potantial benkruptey proceeding or judgment in favor of greditors.

2
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e. Each of the Participant Partias understands that neither Lathen nor Eden Arc Capital
Management nor the Patnership are providing fivancial advice iin conmection with this Agresment and that
neither Lathen nor Eden Arc Copitel Management nor the Partiership are acting in any fiduoiary or other
similar capacity In.connection with this Agreement.

6. Taxed. Lathen i3 not providing 1ox advice: with 1espect to this Agreement, the eswbilshment of the
Accowit(s) or any payments received by Participant under this Agreement, and Parlicipant Panies wm
encouraged to seek advice from sn acooantant or fax adviser prior to cxecuting thls. Agreement, Nobwithistanding
the forepolng, Participant Partles acknowledpe and understand that payments made pursusnt 1o:this Agreement
sretaxable. income and thet Participant will receive Fatin 1099 {a copy of which will b filed with the Internsl
Revenue Service) reporting Participant’s receipt of piyments made pursuant o this Agreement.

1. Governmantal Beuefit Brogenmns. Lathisn is not providing legal advice with respect to this Agreement,
the establishiment of the Account(s) ofaly payinents réeeived by Participait under lliis Agreement. Pactlofpant
Parties ara.ndvlsed to-seck Jegal adviee Jrom an attorney firtor 1 ekeculing this Agreerent. Notwithstanding the
fotegoing, Participant Parties acknowledge and uriderstand thal any payments Participaal receives pursiant to
this Agreament could be corisidered income or nssets for Medicald and could have nn adverse Trupact on
Participant's eligibility-for Mediesid.

8. Participant's Persona{ Information. In connectlon With excenting this Agreement, Participant shall )

complete dnd deliver to Lathen an enroliment form (fhe*Enroliment Form). The Enroliment Form requires
Participant to: disclose weniain identifying. Infunpation ‘(the ""ldentifylng Isformation™) that will be used by
Lathen for the ol and exclusive purpose of settmg vp and opemng the Accouni(s), including for the purpose of

a“background/credle check™ 10 facifliate opening the Account(s). The Identifying information fucludes without
lmkation Perticipant’s name, addrass, telephane number, socis] security number, smployer Information, and
centaln investment experience. Participant may also be asked to deliver to Lathen a copy of Participant’s dtiver’s
Heense or other government issued ID, atso for the sole and exclusive purpose of sérting bp and opening the
Accounts,

o Release_of  Medieal Iafoxmation. In connection Wit exceuting this Agreement, Pariicipant shall
complete and deliver to Lathen.an Authorization ta Release Midical Tnformation (the “Release™). Lathen shall
us¢ this Release for the sole and exelusive purpose of requesting Participsnt's roedical records (the *Medical
Recgids®) from Participant’s physiciaa(s) as necessary for Lathen to dstéobine and verify Participant’s medical
history: Lathen shall use the Medical Records for no other purpose other than to determine, in his sole
discretion, whether to countersign this Agreement,

10.  Indemnification. Pamczpm'-t hereby sgrees to indemnify Lathen and the Pornership and to hold Lathen
and the Partnership safe and harmless for damages caused by Panticipanit's breach of any of the termas of ihis
Agreement;

1. Participant’s Acent. Participant hereby appoints Kimbeily McClecry as “Patticipant's Agent” to
prompﬁy notify Lathen in the event of Participant’s deuth and, If requested, to assist Lathen in obiaining
Participant’s death certificates, This Agteement is expressly conditioned upon the Paricipant’s Agent execufing
a Participant’s Agent Agreement. whereby the Participant's Agent shell agres to cooperate with Lathen pursvant
to this Section 11. Lathen shall reimburse the Participant’s Agent for any expenses associsted with procuring
and delivedng the roqucstcd demh geritficates (o Lathen.

w
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12, Participant’s Right to Cancel. This Agroement will not be countersighed by Lathen for a peried of
three (3) days from thie date of its return by Participant to-Lathen {the "Participant Cancelation Period™) for the
express purpose of giving Participant Parties the oppontunity to exercite a right of rescission. and cancellstion of
pasticipation herein. Participant or Panticipant's Representative joay exercise such 7ight by providing wrltten

aotification of resclssion and cancellation to Lathen prior to the expiration of such 3-day period. Upon fedeipt of
such notffication. this Agreement shalt be cancéled aid shall be of no ferther force and effect.

12. - Termipation: Cancelation.

a Lathen shall ave the tight fo terminats this Agreement if the Pasticipsnt dies prior to the
Effective Date. :

b. Putsuant to. Section 2(e) heref If the Accownt(s) are ot set up and 2 sufficient quantity of
vestments have niot been made ‘prior to the end of the Investinent Purchase Period, this Agreement shail
terminate and be of no furthier force and effest wniess otherwise agreed o.in writing by the partles.

c. Lathen shall countorsign this Agrecment within 7 days of the end of the Pﬁﬁiclpant'.Cande!aiiOII
Period. This Agresnent shall termindte and be of no further force and effect if not excouted by Lathen before
the end of stich 24-hour pericd inless olherwise éxierided in writing by the parties.

- d Tramediauely vpon. execution ot fermination of this Agresment by Lathen pursuant to this
Section 13, Lathen siyli provids writtén notice of such executlon-or termination to Participant,

4. Spousal Waiver. This Agreeient is expressly. conditloned ugon Participant’s spouise waiving any right
ar-claim o the Account{(s) arising now or in the future.

15,  Confidentiality. Participant Parties hereby acknowledge that this Agresment and its terms, as well as.all
Paperwork, ate private and confidentisi and that Participant Parties will sot disclose the terms of this Agreement
i the Paperwork to:any: petson-without the prior written consent of Lathén, :

16.  Notices. Any notice requited or peraiited to be. given under this Agreernent shall be given in writing
and sent by an overnight express delivery service provider suchvas UPS o Federal Express, certificd mail or fax
to the party al the address setforth on the Signalurs pages hereto-or 10 -auch other address as such party shall
have designatedin weiting..

\7.  Govérning Law. This Agreemest shall be governed and constoued a5 to s vahdity, faterpretation and
effect by the laws of the State of New York without giving effect to the principles tieresf regarding conflicts of
law.

18, General Walver. Lathen's failure to enforce striclly any provision of this Agresment shall riot be
consirued as a waiver thereol or 48 exeusing Partivipant's or Participant’s Reprezentative’s foture perfordsnce,
Any walver, to be effective: in fiivor of Participant, tust b in writing and signed by Lathen,

19. Mwm Tids. Agresment shall be binding wpon the successors and helrs of the
respective parties heyeto,

20.  Amendment: This Agreement shall not be clianged, modified or {enminated orally or in any maoner
otber than by an agreemont by writing sipmed by each of the parfies hereto.
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21.  Headings. The headings of the sections of this Agrecment are for convenicnca of reference onfy and in
no way define, limit or affect the scope of substance of any section of this Agrecment.

22, Counterparts. This Agrecment may be gxecuted in one or more counterperts, and by any of the partles
hereto on separate counterparts, each of wiich wlien.so executed shall be deemed to be an original, and ali of

which togetlier shall constitute one and the same instoument,

23, Authorlzation. If this Agresment is being execuled by Participant’s Représentative, the undersigned
hereby repiesents apd warants 1o Lathon that lie/sho (1) has the power and nuthor'ilj to excewte thig Agreement
on behialf of Paticipant, {it) Parficipant. hos executed a power of attomey (the “Patticipant’s POA™) granting
such power 10 the undersigriad, and (3il) the undevsipnied bus provided Lathen 4 tiue and complete copy of the
Pasticipant’s POA amd the Particlpant’s POA is valid, binding and {n foll force and effect as of the date hereof.

[Stgatures on Following Fagel
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IN WITNESS WHEREQT; the undersigned have duly oxecuted:this Pagticipant Agrecment as

ofthis ___ ;42 __day of June, 2013, %

Donald F.-(Jay) Lathen
Address: One Perin Plazs, Suite 367
New York, NY 10119

Faesimife: 718-504:3934

PARYICIPANT:

Address;

G*Jucastcr City,'!l\!' i

PARTICIPANT SPOUSE (IF APPLICABLE):

‘ By, . T
Nemgey |
Address:
stATEOF__NJ 3
yss

county of Camden . 3

On June 13, , 2013 before mea Notary Public i and for said State, duly coimmissioned and
sworn, personanv appeared (AL personally known to ine or proved to me
on the basis of satisfactory evidenoe to be the person(s) whose riame is subscribed to the within
instrititnent and acknowledged to me that he/she executed the <ats in hisfher authorized capacity, and

" that by his/her signatures on the instrument the persons, or the entity upon behalF of which the person

acted, executed the instrument.
WITNESS my hand ngml seal.
Signature;

Nams: W‘JQ‘(\ L{%\ 7.

stoﬂ LOPEZ
Nolary Pablic
‘Statis of New Jorsey

My Copunission. Exgilres Deo 10, 2017
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Limwited Power of Attnrney

The undersigned, Craig Alan Pietkér, restding at 825 Bergen Streel, Gloucester Clty, NI 08030 (“Grantof™), has
made, canstitated, and appointed, and by these presents does constitute and appoint Dovald F. (Jay) Lathen and Eden Arc
Capital Management, LLC, and elther of them, the mue and fawful attorney to:

1. open, msnage, handle, and direct brokerage accourits titled in the undersigned’s name either individually or jointly,

2. 10 buy, gell, exchange; convert, tender, trade, lond, and in any and every other way it sess fit to handle, dispose of.
acquire, and deal in stacks, bonds, shares of wynlval finds and money-matket fands, other securities, and contracts
telating thereto (including without limitatlon derivatives; commodities, and funures contracls) with or through 2
brokerage firm (“Broker™) or custodian (*Custodian™}; ‘

. to pledge-and granta séeurlty tarest I (e Account(s) and Grantor’sinterest thersing

{0 execute agreemonts yelating theveto in their name or othersvise:on their behalf; ,

. to make, exccute, and dellver assignments.and trangfers of any and all stocks, bonds, cash and other securities;

. ‘to sign their hume to any snd al} written instruments of assignment or otherwise that may be required in conncetlon
with such assignment: ,

7. 10 transfer funds into and out of such ascounts.

oA S G

This lifnited power of attomsy applics toand covers the acconnts untit written notice of revocation hereof is given
by the underaigned 1o the Broker or Custodian, and the. undersigned. heveby rmtifiss and confirms any and all acts
heretofore done, or that may heveafter be dane or caused 10 be dons, by virlus hereof by the attortiey of the undersigned,
giving and granting ynto said attorney limited power and authority to do and perform each and every act and thing
whatsoever requisite or netessary to be done with respeel to the accounts as fully to all intents and purgoses 88 the
undersigned might or could da If personalfy present,

This authorization is sontinttlng and vemaing in full force and effect unti) revoked by the undersigned. This authorization
shall not be affected by the subsequent ineapacitgtion, disabii?‘gg of inspmpetence of e undusigned.

X ﬁéé@’““ 5‘%;_@_5

staTEOF__ A D )
coontyor Cornder 5“

Onthe 1) dayof Junis in tho year 2013, Grantor or representative of Grantar, personally known to me or proved {o me
on. the basis of satisfactory” evidence fo be the individual whose name 1s subscribed 10 the within instrument and
edged She exected the saime In hisfer capacity, and that by his/er signatuse on the instrument, the

E individual acied, execuled the instrument,

individua or The RErOn inen BenaT
§ O e P oy O Wit

~ Nolary Public
: $iate of Now Jorssy
Uy Comrrlssion Explees Dec

3 —7

BVITNESS my hand asz&ial gesl.
pignature: —
S Dewon _ { ogef

AGREED AND ACCEPTED:
. _ EDEN ARC CAPITAL MANAGEMENT, LLC

&// oy ’//’:%ﬁ et —_

Donald F. (Jay) Lathen Name! Danald F. (Jay) Uathen
Title: Mannging Membey
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Participant’s Agent Agreement

The. vnderst gned Kimberly McCleery (the “Parhmpant‘q Agent”) hereby acknowledges
that Cralg Alan Plecker (“Participant”) has earolled in BndCare’s financial assistance program,
{rv connection with such enroliment; Partmpant executed o Participant’s Agreement by and
between Participant and Donald F. (Jay) Lathen (“Lathen”), wherein Participant named the
undersigned a5 his/her “Partlelpant's Agent.” In conialderatlon of the mutdal promiscs contajned
herein, the Pariicipant's Agent hereby agrees w promptly notify Tathen In the event of
Participant’s death aud, if requested, to sssist Lathen In obtalning Participant’s déath certifieates,
Lathen shall reimburse the Participatt’s Agent for any expénses assoslated With proeuring and
delivering the requested death certificates to Lathen.

This agreement shall be governed and construed as to-its validity, inerpretation and
effect by the laws of the State of New York without gving eftect 1o (e pringiples thereof
regarding confficts of Jaw. This Agreenient may be executed in onie or mare counterpaits, and by
any of the partics herefo on separate counterpaits, each of which when so executed shall be
deemied to be an otiginal, and all of which together shall constitute ofie and the same instrimert.
Any notice required or perm ftted to be given tnder this agreement shall be given in writing and
sont, by ovemight couriet sepvige such ag Fediral Bxpress or UPS, centified mall or fax to the
party at the address set forth on the signature pages herato or to such othier address ay such party
shall have designated in writing.

IN WITNESS WH)&REOF the undersigned have duly éxecuted this Participant’s Agent
Agreement a5 of this _[<2_day of Juns, 2013,

nsvok LOPEI
Nolary Pudite
. State of Nuw Jarsay |
”‘Y con'm!asloo Explte; ooa w 201} ’

Donald F. (Jay) Lathen
Address:  clo Edén Arc Capital Management, LLC
One Pen Plaza; Suite 3671

New York, NY 10119
Facsimile: 718-504.3934,
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Death Certilicate Consent

The undersigned, Cralg Alan Plocker, residing at [ N I Glovcesier City. N (“Grantor™),
hereby grants to Donald F. (Jay) Lathen and Eden Arc Capital Managesviént, LLC, and ¢ither of them, the right to obtain
certified copies of my death certificate aftey my demise.

This document certifies that 1 have a legal 2ud busiress relationship with Donald F. (Jay) Lathen and Bden Ar¢
Capital Management, LLC, and that they are entitled to recefve cenificd coples of my death certificate,

This suthorization is imevocable and shall not he affected by the subsequent incapacitotion, disability.

incompetence, or death of the uridersigned.
horey Q@ ».C,é/L/(Q}BSS

Craig Alan Plecker (GRANTOR) Date

stateEoF /AU
county or (. QI"LCQQW

On the D day of June in the yéar 2013, Gmntor or representative-of Urantar, persanally known to me or proved to me
an the basis of satlsfactory evidénce to be the individual whose name it subsesbed to the within instrument and
acknowledged 1o e (hnt hesshe executed the sawe in hisfher capacity, and that by hisfher signature on the instrument, the
egonison hehalf of which the individual acled, executed the Instiiment,

)
Yss
o)

DEVON LOPEZ

Notary Publlg - WITNESS my Hiend an';lﬁ icial seal. .
: $tats of Now Jorsey | { Signature; o _
§ My Commission " B 0ec 0, 2017 . Name: Degarn, (& { €z
AGREED AND ACCEPTED:
. EDEN ARC CAMITAL MANAGEMENT, LLC ‘
ol e - By T
Donald F, (Jay) Lathen Name: Donald ¥, (Jay) Lathen

Titte: Mananing Member
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EDEN ARC CAPITAL PARTNERS, LP
(A Delaware Limited Partnership)

December 31, 2014
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INDEPENDENT AUDITORS' REPORT

To the General Partner of
Eden Arc Capital Partners, LP

Report on the Financial Statements

We have audited the accompanymg financial statements of Eden Arc Capital Parners, LP
(the "Parinership”), which comprise the statement of assels and labililies and partners’ capital as of .. .
December 31, 2014, and the related statements of operations, changes in partners' capital and cash
flows for the year then ended, and the related notes to the financial statements.

Management's Responsibility for the Financial Statements

Management is responsible for the preparation and fair presentation of these financial statements in
accordance with accounting principles generally accepled in the United States of America; this includes
the design, implementation, and maintenance of internal control relevant to the preparation and ‘fair
- presentation of financial stalements that are free from material misstatement, whether due to fraud or-
error. ;

J

Auditors' Responsibility

Our responsibility is to express an opinion on these financial statements based on our audit.. We
conducted our audit in accordance with auditing standards generally accepted in the United States of .-
America. Those standards require that we plan and perform the audit to obtain reasonable assurance
.. about whether the fi nancual statements are free from material misstatement. S

Anaudit Involves performing procedures to obtain audit evidence about the amounts and dlsclosures ln;'z,~
the financial statements. The procedures selected depend on the auditors' judgment, including the:
assessment of the risks of material misstatement of the financial statements, whether due to fraud or .
error. . In° making .those. risk assessments, the auditor considers internal control relevant tothe .
Partnershtps preparation and fair présentation of the financial statements in order to des:gn audlt_,:

_procedures.that.are appropriate_in.the.circumstances,-but not for.the purpose.of. expcesslng.an_optnlen on.-
the effectiveness of the Parinership's internal control. Accordingly, we express no such opinion. An audit
also includes evaluating the appropriateness of accounting policies used and the reasonableness of . -

significant-accounting-estimates-made-by-management;-as- weII—aS°evaIuat:ng—the-overall-presentatlon—of——---—
the financial statements.

We believe that the audit evidence we have obtained is sufficient and appropriate to provide a basis for
our audit opinion.

. Opinion

In our opinion, the financial slatements referred to above present fairly, in all material respects, the
financial position of Eden Arc Capital Partners, LP as of December 31, 2014, and the results of its
operations, changes in net assets and its cash flows for the year then ended in accordance with
accounting principles generally accepted in the United States of America.

gﬂm.% };/;.%.44/0

New York, New York
April 28, 2015

New York | New Jersey | Pennsylvania i Cabfornia | Cayman istands

EisnerAmper is an indepsndent member of PKF !nternationol Limited
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EDEN ARC CAPITAL PARTNERS, LP
(A Delaware Limited Partnership)

Statement of Assets, Liabilities and Partners’ Capital

December 31, 2014
A : ASSETS
‘»-';';?.:-Due from Jomt accounts at fmrvalue - $.16,187,189
“Cash ; : 4,189,346 -
-Prepaid management fees 32 637..
Other assets - = 34,381
Total Assets $ 20 444 05
S : LIABILITIES AND PARTNERS' CAPITAL
"‘?Llabxhues ; ; Sk
Capital wnﬂ1drawals payable $ 1,029,100
Aocrued expenses 113,638

. Total Liabilities

Total Liﬂbiliﬁﬁsfﬂnd Ifhrtne?s' Capiéal

The accompanying notes are an integral part of these financial statements.

2
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EDEN ARC CAPITAL PARTNERS, LP
(A Delaware Limited Partnership)

Statement of Operations
Year Ended December 31, 2014

Investment income:
Income:
Interest

“Expenses:
Interest
Professional fees
Management fees
Market data
Other
Total expenses

Net iﬁvésix_xié@t i@mme

$  2387.163°

1,374,606 _
294,640
259,628

27,025

Realized and unrealized gain (loss) on joint accounts:
Net realized gain in joint accounts

Net change in unrealized appreciation or depreciation on joint accounts

Net realized and unrealized gain

1,513

Net increase in partners' capital resulting from operations

5 18559 .

The accompanying notes are an integral part of these financial statements.

3
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EDEN ARC CAPITAL PARTNERS, LP
(A Dclaware Limited Partnership)

Statement of Changes in Partners’ Capital

Year Ended December 31, 2014
General Limited L e
Partner Partners = Total
' Partners' capltal begmmng of year $ 11,550 $ 18,968, 4463.:’ $ . 1897999
Capital contnbutlons : 3 L 1350, 000 .

Capltal wlthdrawals (602,050) (2,282 179)» 5
Allocahon of net increase in partners capital S
resulting from operahons : N
Prorata allocation -~ - 1,389 1,854,150 .
Reallocatxon to General Parmer 390,275 (590,275):: .«

591,664 . 1,263,875+

Partners' céprital,e‘ndi:)f year $ 1,164 $ 19300 142' $ 19,301,306

The accompanying notes are an integral part of these financial statements.

4
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EDEN ARC CAPITAL PARTNERS, LP
(A Delaware Limited Partnership)

Statement of Cash Flows
Year Ended December 31, 2014

Cash flows from operating activities: P
Net increase in partners” capital resulting from operations $ 1,855,539
Adjustments to reconcile net increase in partners’ capital resulting from =~ © L
V operatlons to net cash provided by operating activities: S e
Netreallzedgam in’joint accounts A S (2 914 740)'_' =

Net change in unrealized appreciation or depreciation on joint accounts 1 461 538
Changes in assets and liabilities:

" Due from Joint accounts at fair value Sl 4 110,243
Prepaxd management fees - (32,637) '
Other assets S 29,041

“Management fees payable R . (5,536)

' Accruedexpenses R A~'i{9"1',1'49,£:': .

Net eash prowded by operating activities

Cash ﬂows from ﬁnancmg activities:
" Proceeds ﬁ'om capxtal contributions
Paymcnts for pztal withdrawals

Net wsh used in ﬁnancmg activities

;4,534:597.-'« "

1350000

: (566;i50)~_ -

TNeti mcrease in cash

BT

Cash:
Begmmng of year.
End of year X

| Supplemental disclosum’of cash flow information: : -
Cash paid during the year for interest - 8 . 610,525

2013 Capital withdrawals payable, paid in 2014 $ .. 195,000
\

The accompanying notes are an integral part of these financial statements.

5
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EDEN ARC CAPITAL PARTNERS, LP
(A Delaware Limited Partnership)

Notes to Financial Statements
December 31, 2014

(1) Organization

Eden Arc Capital Partners, LP (thc “Partnership”), a Delaware hnuted partnershlp, commenced operatlons
: on April 19; 2011, The managing member.(“Managing’ Member’?) of the ‘Partncrshlp's gcncxal partncr »
o estabhshcs Jomt accounts (the “Joint Accounts”) wnth tcrmmally' a

: :opnon investments (“SO ]nvestments") contain speclal rcdcmp_
- put, which allows the investment to be “put’” or sold back t6 the
 the event of the death of an owner. Under the Agreements it bas execute

= Nommee  the Partnershlp is entitled to recexve all of the proﬁts and/or

. whereby the Partwlpant agrees to cstablish a joint brokerage account;
C ‘apphcable the Nominee. In retumn, the Partnershlp compcnsz_me the

B gm in Jomt accounts on the Starement of Operatnons

The txadmg acuwty within the Joint Accounts is the rcsponsnblhty of Bde i VCap tal’ Advnsors, LLC (the
“General Partner”). The Partership will terminate upon thé withdrawal ‘of the »General Partrier or the

- withdrawal of Mr. Donald F, Lathen, the Managing Member from the Gcne. il Partner or Eden Arc Capllal
i Management, LLC (the “Investment Advxsor”) B .

———(-zy—ﬁgmﬁcantvkecoummhms X
The ﬁnancla] statements have been prepared in confomuty w1th accountmg pnnclples generally accepted

estimates and assumphons that aﬁ‘ect the reported amounts in the ﬁnancnal staiemenm Actual nesults could
differ from those estimates. The Partncrshlp is considered an investment .company under GAAP and
follows the accounting and reporting guidance applicable to investment: companies in the Financial
Accounting Standards Board Accounting Standards Codification 946, “Fmanclal Services ~iInvestment
Companies.” The following is a summary of significant aceountmg poheles consxstently followed by the
Partnership:

(a) Fair Value Measurement

GAAP establishes a disclosure hierarchy that categorizes the inputs to valuatxon techniques used to
value assets and liabilities at measurement date. Fair value is defined as the price t that the Partnership
would receive under the Nominee agrecmcnts upon sellmg an’ mvcstmcnt held in the jOll’lt accounts
inan oriERy transaction toam indeper P

investment. The accountmg rules establish a thrce-tler h:erarchy to maximize the use of observable
market data and minimize the use of unobservable inputs and to establish classification of fair value
measurements for disclosure purposes. Inputs refer broadly to the assumptions that market
participants would use in pricing the asset, including assumptions about risk, for example, the risk
inherent in a particular valuation technique used to measure fair value including a pricing model

6
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EDEN ARC CAPITAL PARTNERS, LP
(A Delaware Limited Partnership)

Notes to Financial Statements (continued)
December 31, 2014

(2) Significant Accounting Policies (continued)
(@) Fair Value Measurement (continued)

and/or risk inherent in the inputs to the valuation technique.. Inputs may be observable or
unobservable. Observable inputs are inputs that reflect the assumptions market participants would.
use in pricing the asset and liability . developed based on market data obtained from sources
independent of the Partnership. Unobservablé' inputs are inputs that rcﬂect the Pa.rtnershtp s own
" assumptions about the assumptions market participants would use in pricing the asset or habthty
developed based on the best information available in the circumstance. . Each investment is
assigned a level based upon the observability of the mputs w}uch are sxgmﬁcant to the overall
situation, o

The three- tier hierarchy of inputs is summarizﬁd below:

Level 1; 1: Quoted prices in active markets for 1dermcal mvestments

M‘L@_Z Other significant observable inputs (mcludmg quoted pnces for sumlar mvestmcnts interest
rates, prepayment speeds, credit risk, etc.). If the asset or liability has a specxﬁed (contraculal) texm,
the Level 2 mput must be observable for substannally the full tcrm of the asset or lxahlhty

Level 3; Inputs are unobservable for the asset or habllny and mc]ude tllatIOI.lS‘ where thete is httle
if any market activity for the asset or liability. The inputs into the determmatlon of fair value are’

based upon the best information in the cu’cumstanccs and may require: sngmﬁcant management
judgment or estimation. Investments that arc included in thls category genetally mclude eqmty and
: debt posmons in private companies. : :

The Fund records the Due from Joint Accounts at fau' value detenmned by the’ valuanon techmques

- mscnssed'uﬂio“ to-3-
() Cash

In the normal course of business, the Partnership maintains its cash balances in financial institutions,
which at times may exceed the federally insured limits. The Fund is subject to credit risk to the
extent any financial institution with which it conducts business is unable to fulfill contractual
obligations on its behalf. Management monitors the financial condition of such financial institutions
and does not anticipate any losses from these counterparties. In the event of a financial institutions
insolvency, the recovery of cash may be limited.

(¢) Jvint Account Transactions

Transactions in securities held in joint accounts are recorded on a trade-datc basis. Realized gains
and losses are recorded on specific identification basis. Interest income and expense are recognized
on an accrual basis.
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EDEN ARC CAPITAL PARTNERS, LP
(A Delaware Limited Partnershxp)

Notes to Financial Statements (contmued)
December 31, 2014

(2) *  Significant Accounting Policics (continuea)' AT

- (d) Taxes

being realized upon ultimate settlement. As o
- Partnership did not have any habdmes for an

Administrative Agreement

Fhe rm'tnerslup ﬂd.o \.ﬂgaged—‘th
“Administrator”) to provide cenam

recenves customary fees based upon the nature F

Wi!hdrawals payable

‘GAAP requires withdrawals, to be

withdrawal notice b ; i -
withdrawals paid after the end of the y year but | ipon year-end net wpxtal "values, are reﬂected
as withdrawals payable at December 31 2014, e e

(3) Due from Joint Accounts at Falr Value '
""he-Pamapsh*p—s-assets.reserd d-at fai

P ‘joint accounts are classified as level 2 i in the air value hxerarch y. There wete no, transfers in or out of level
‘ 1, 2 or 3 during the year ended December 31, 2014 The followmg table presents mformatlon about the
Partnershlp s assets measured at fair value ag of December 3! 20]4
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EDEN ARC CAPITAL PARTNERS, LP
(A Delaware Limited Partnership)

Notes to Financial Statements (continued)
December 31, 2014

(3) Due From Joint Accounts at Fair Value (continucd) '

Percentage of

Principal R Fair partners’
Amount Description - . valus capital
Due from Joint accounts, at falr value AR
Corporatebonds: =~ =~ - i YTsT
Unlted States: L l B
Financial Services: ER N HENE )
s 250,000 Caterpillar Financial Se, 2.25% to 2 45% with maturities . ’
ranging from 08/15/22 10 04/15/23 | Do s 242369 126 %
678,000 Federal Farm Credit Bank, 1 75% to 2! 20% wnh maty um mngmg B o
from 09/15/22 to 03/151‘24 : 678,000 351
1,260,000 General Electric Capital Corp, 3.50% to 3.55% wxlh mamnlsc.s e
ranging from 09/15/29 to 12/15!32 IR 1,214,455 629
438,000 Natural Rural Uulmu Coop, 2.00% to 3.00% 041150 'to 10115176 " 438,000 221
2,260,000, 3 { | R a
2161463 1120
965,000
933 ,037 483
326,000
314 522' 163
. .5.981,846 o 30.99
Certificates ofdeposit. S
United States:
Financial Servic
500,000 Bank of Ameri o i
121892 10 0872630 - L - 476250 247
36,000 Bank Of Oak Ridge NC, 2.20% 02/28/23 o 34,560 018
30,000 Bank Of Santa Clarita CA, 0. 00% 05/25/22 S 29,400 0.15
345,000 Bank Of The ) Wnt..QF.CA,JLOOVo.\vnleamnne&:nnstng.fmm
08/30/19 to 10/30/19 332,600 172
170,000 Bankwest Ino Pierro SD, 2.00% 02/1503 . ’ 160,650 0.83
309,000 Barclays Bank/Delaware, 0.00% with mammles mngmg ﬁom
012717 to 12/27/19 ' 295,115 153
1,118,000 BMO Harris Bank NA, 0.00% to 2.60% w:th matunues rsmgmg from
12/31/13 10 05/15/28 i 1,067,770 553
263,000 BOFI Federal Bank, 2.00%to 2.35% wnh rmmnhes mngxng from_
07711722 10 04726723 251,700 130
20,000 BOKF NA, 2.75% 04726/28 19,400 0.10
116,000 Celtic Bank, 1.70% to 1.75% with maturities mngmg from
672210 112822 107,220 0.56
101,000 Chesapeake Bank, 2.70% 1o 2.75% wilh maturities ranging from
03/15/28 to 11/30/32 ] 97,265 0.50 o
2,000,000 Cit Bank, 2.00% to 2.40% with maturities ranging from
10/11/22 10 06/12/23 1,967,930 10.20
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(3) Due From Joint Accounts at Fair Value (continued) . )

EDEN ARC CAPITAL PARTNERS, LP

(A Dclaware Limited Partniership)

Notes to Finangial Statements (continued)‘

December 31, 2014 . '

Percentage of
Principal Falr partners’
Armounnt value capital
Due from Joint accounts, at fair valué SR : BT -
Certificates of deposit (conlbmed):
United States (continued):
Financial Services (ctmﬂnned)' : T .
s 1,560,000 Cmbaak NA, 10.00% mtumy 3N $ 1,395,000 723 %
1,750,000
530/33 to 11/15/33 ' o 1,441,500 7.47
80,000 Crescom Bank, 1.50% 05/15723 78,000 0.40
620,000 ’ .
- 594,038 3.08
245,000 50% -235,200 122
from lonomtomas Lo o :
240,000 Firct Businesa Bank, 2,40% 07/25/25 228,000 118
240,000 31201 229,200 119
211,000 : .
i 2HO-B G o 105
326,000 First National Bank America, 2.15%t R
ranging from 03/06/23 1o 05/10!33 309,337 1.60
42,000 i . 40,110 021
180,000 Fivo Poims Bank, 2.20% 02/27/23" 171,900 -0.89
25,000 Frontier. Bank Mndmon N'B. ?.85 24,125 012
25,000 " 23,500 012
140,000 S
o U.136,768 Ser
1,236,000 . 1,186,560 6.15
1,107,000 1,062,720 5.51
6,085,000 : ‘
5,827,751 30.19
§0,000 75,720 039
50,000 43,000 025
52,000 - 49,530 026 -
70,800 . s
- 67,200 635
154,000 L i
: 146,955 0.76
s s - RORO - sourity-Banlec-2-10%-05/2623— 16;950- &:10—
106,000 Suntrust Bank, 0.00% 03/2017 - : 103,350 054
438,000 Synchrony Bank, 220%t0 2.65% with matumiu mnaina['mm B
U222 1207122 428,753 222
50,000 Union National B&T Sparta W1, 2.90% 61137 . ' 48,000 025
2,143,000 United Community Bank, 1. 50% to 10, Oo%thh maturitics rangmg :
from 09/23/27 to 09/30/33 s . ) 1,853,351 9.60
227,000 Vallay Natl Bank Wayne NJ, 10,00% 05109/34 217,920 113
86,000 Vision BnnkOfWelt Dos Moincs !A. 2.40% 03/20/28 | 81,270 042
—— _688,000 6 _—
from 9/10/18 100322133 - 665,320 3.45
Total certificates of deposit: (cost szz,on,bn) 21,829,731 113.11
Total corporate bonds and ceniﬁcalcs ofdcposn. at
fair value (cost 527, ,890,940) 27,811,577 144.10
Interest reccivable 150,864 0.78

T T "Margn baldnee t Jomt accouriis
Total due from Joint accounts, at fair value

10

1.775.252) {61.01)

83.87 %
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EDEN ARC CAPITAL PARTNERS, LP
(A Delaware Limited Partnership)

Notes to Financial Statements (continued)
December 31, 2014

(3) Due from Joint Accounts at Fmr Value (contmued)

Securities which are held in a joint aeeount where the Partlclpant is deceased and the Partnership expects to
redeem the security with the issuer pursuant to the terms ofthe survivor’s option feature, are valued at par.

All other securities are valued based ; n_the‘ ‘market approach based on pnces and - other- ‘relevant
information generated by market transactions: in ;lvmg “identical “or¢ oomparable assets or liabilities.
Management uses the followmg gmdelmes for détermining market pnces for securities valued under the
market based approach:

chepgc or n ational 1 matkct arc valucd at their last salc pricc
e,date of determmatxon or lf no Sales oecurred on such
{ pnces on such day"‘ IR

e  Sccuritics listcd on ananonal sccuritics ¢:
on their principal exchange or market o
day, at the mean between the “bld”

e Securities which : are not hsted or- qu ted on any secunt:es exchange or sxmxla.r electromc system
which are dealt i m or trad d~thr ’ ; vthro '

Under the Partnership ’agreenieﬁt, an' é £ rket” __';ll be deemed o be one e for which pnces are

securities exchange, TRACE or sunilar system or if1 not available from any of the above, from one or more
dealers in the pink or yellow sheets or over the counter bond market on a reasonably consistent basis.

For securities whose settlement terms prowde for the payment or.receipt of accrued interest, the valuation
as determined above will mclude aocmed mterest to the valuatJon date,

marketable securities in the Joint Accounts -The Parhwrshlp utilized CL King and Associates, Inc., First
Southwest, and Wedbish Securmes as its’ brokérs. The clearing and depository operations for the
Partnership's securities transactions are provxded by the brokers. At December 31, 2014, substantially all of
the securities owned and the margin balance in the Joint Accounts reflected in the statement of assets,

Liabilities and Partner’s capital are positions with and amounts due from the clearing broker. Investments

in sccuritics arc subjcct to margin rcquircments.

11
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EDEN ARC CAPITAL PARTNERS, LP
(A Delaware Limited Partnership)

Notes to Finapcial Statements (continued)
’ December 31, 2014

Derwahve Contracts .

In the nomnal course of busmess the Partnership may enter into tmdmg activities which include foreign
currency forwards; futures, options, swaps and other derivatives. Derivative instraments may be used as
substitutes for. sg,cuntles in which the Parmexshlp can invest; to hedge portfolio investments or to generate

. ;}mcome or ga: yoithe Partnersh1p “The Partnexshnp may also use denvatves to manage dumuon sector and* ‘
yield curve exposures and cnedlt and spread volatllxty . o :

Denvatxve ﬁnanclal mstruments base thelr va]ue upon an undcrlymg asset, mdex or reference rate. These
... instruments are’ subject to 'anous,‘nsks, including leverage, market, credit, hquldnty and operational risks.
-;Changes in the ‘market value of these instruments, subsequent to year-end, may be in excess of amounts

- recognized 'in the’ Pai ershlp statement of . financial _ position; *The¢: Partnership: manages ‘the - risks -

- assoclated w:th den

aggr.egz}te basns, along wnth the risks associated with its tradmg and as"

(5)’

servzces ~ f

©

Partnershxp Capxtal 2

Allocation of net mcome/ Ios

The net proﬁts and net losses, as. deﬁned in the paxtnershxp agreement of the Partnership are allocated to -
the partners in proporhon to theu' respective capltal accounts However, the General Partner is entitled to a
reallocanon xangmg from 16% vto 30% of net mcome as dcﬁncd in the partnershnp agreement, to be

profits. If there is a net 1oss: for an.accounting penod, the rea]locatlon will not apply to future periods until
such loss has been recovered. Dunng the year ended December 31, 2014, rea]locanon to the General
Partner amounted to $590, 275.

12
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EDEN ARC CAPITAL PARTNERS, LP
(A Delaware Limitcd Partnership)

Notes to Financial Statements (continued)
December 31, 2014

(6) Partnership Capital (continued)
Admzssmn and withdrawal of Partners

The General Partner may, in its sole discretion, allow limited partners to makc capital contributions and
admit new limited partners to the Partnershxp on the first day of each wlendar month oron such other dates
as the General Partner may determme in its.sole d:scretxon 3 . ‘

A limited pariner may withdraw all or a portion of its capxtal account balanoe without penalty after the -
expiration of a one year lock-up period following the limited partner's mvestment After the lock-up has
expired, a limited partner may elect to redeem its capital account (in whole or in part) at the end of any
calendar quarter by providing written notice to the General Partner (‘Redemptton Request’). During the
lock-up penod, limited partners may request redemptxons but such redemptions are subject to redemption
penaltxes ranging from 2% to 5% of the withdrawn amount depending on the elapsed time between the
investment date and the Redemption Request. The- redemptxon penalty is payable to the Partnership.
Following a Redemption Request by & limited partnér, the Partnership will have up to 3 months to redeem -

the limited partner's interest in the Partnership, subject to. certain ‘restrictions in the limited partnership
agreement (“Gating Provision”) which permits the Pa:tnershlp ‘to delay a Redemptxon Request if total
Rcdempuon Requests excecd 10% of limited partner capnal account balances for any calendar quarter. In
the event a limited partner elects to withdraw its investment in full; 95% of the: deempnon Request will
be pald within 90 days (unless delayed due to.the Gating PI'OVISIOI‘I) and the remaining 5% will be paid -
upon complctxon of thc Partncrshxp s audxtcd financial s jti:monts for thc ﬁscal ycar whcn the Rcdcmptxon” :

Jaqncmjnade AR ias
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EDEN ARC CAPITAL PARTNERS, LP
(A Delaware Limited Partnership)

Notes to Financial Statements (continued)
December 31, 2014

(7 Financial nghlnghts »
_The mformauon presented below represents the financial highlights for the year ended December 31,2014.

9.20% K

(293 -
627 %

reallocatlon to General Partner

317 %
651

2.80 .
12.48 % .

162 %5"

® C

complamt and xssue a ruhng
whether the nemammgv

on ﬁle vahdxty of the joint tenancies. As a result of the uncertainty regardmg
ect posmons in the joint accounts can be successfully redeemed at par, all
arket as of December 312014

Bonds issued”l:iy_(!atciﬁillalfg and CDs issued by Citibank which are held in deceased joint accounts are also
carried at market value at December 31, 2014, The trustee for Caterpillar and Citibank is US Bank, the
same trustee. as the’ Prospect bonds. While US Bank has not opined on whether it will approve the
Caterpillar and Citibank paper for redemption at par, the Managing Member believes, based on the posture

US Bank has taken with respect to the Prospect dispute, that it may contest the validity of those redemption
requests as well. -

14
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EDEN ARC CAPITAL PARTNERS, LP
(A Delaware Limited Partnership)

Notes to Financial Statements (continued)
December 31, 2014

) Cbmmitnienfs and )Cpntingencics (continued)

o As descnbed in Note 3 the Parlnerslup values securities in joint accounts where the participant is deceased
- atparaslong asthe Managmg Member expects to redeem these securities with the issuer at par pursuant to
. i,the ‘surviyor’s optlon feature. In cases where the Managing Member believes that a successful redemption
VU isin doubt, as is the case with the Prospect, Caterpillar and Citibank positions, the Partnershxp will' makea
- valuation adjustment to revalue those securities using the market-based approach described in Note 3. At
, December 31, 2014, approxlmately 11.86% of the Partnership’s portfolio value consists of securities
- currently valued at par

9). ‘Subsequent Events ,

L -,These ﬁnanclal statements were approved by management and available for i :ssuance on April 28 2013
. _jS‘ sequent ev 'nts have been eva]uated through this date.

the end of Aﬁnl 2015 The SEC has characterized its interest in Eden Arc as a “non-public fact-ﬁndmg

lnqmry . Eden Arc is cooperating fully with the SEC’s inquiry.

15
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IARD - Form ADV, Custody Section [User Name: nbrown11, OrgID: 50000] Page 1 of 3

FORM ADV

UNIFORM APPLICATION FOR INVESTMENT ADVISER REGISTRATION AND REPORT
BY EXEMPT REPORTING ADVISERS

Primary Business Name: EDEN ARC CAPITAL MANAGEMENT LLC CRD Number: 159371
Annual Amendment - Item 9 Custody Rev. 10/2012
3/31/2015 1:18:28 PM

Item 9 Custody

In this Item, we ask you whether you or a related person has custody of client (other than clients that
are investment companies registered under the Investment Company Act of 1940) assets and about your
custodial practices.

A. (1) Doyou have custody of any advisory clients”. Yes No
(a) cash or bank accounts? 6 O
(b) securities? & O

If you are registering or registered with the SEC, answer "No" to Item 9.A.(1)(a) and (b) if you have
custody solely because (i) you deduct your advisory fees directly from your clients’ accounts, or (ii) a
related person has custody of client assets in connection with advisory services you provide to
clients, but you have overcome the presumption that you are not operationally independent
(pursuant to Advisers Act rule 206(4)-(2)(d)(5)) from the related person.

(2) If you checked "yes" to Item 9.A.(1)(a) or (b), what is the approximate amount of client funds
and securities and total number of clients for which you have custody:

U.S. Dollar Amount Total Number of Clients

() $-447960;060 (b) 1
$ 31,713,632

If you are registering or registered with the SEC and you have custody solely because you deduct
your advisory fees directly from your clients’ accounts, do not include the amount of those assets
and the number of those clients in your response to Item 9.A.(2). If your related person has custody
of client assets in connection with advisory services you provide to clients, do not include the amount
of those assets and number of those clients in your response to 9.A.(2). Instead, include that
information in your response to Item 9.B.(2).

' B. (1) In connection with advisory services you provide to clients, do any of your related Yes No

persons have custody of any of your advisory clients":
(a) cash or bank accounts? ® O
(b) securities? 5 O

You are required to answer this item regardless of how you answered Item 9.A.(1)(a) or (b).

(2) If you checked "yes" to Item 9.B.(1)(a) or (b), what is the approximate amount of client funds
and securities and total number of clients for which your related persons have custody:

https://crd.finra.org/lad/Content/PrintHist/Adv/Sections/crd_iad_AdvCustodySection.aspx... 9/16/2016



IARD - Form ADV, Custody Section [User Name: nbrown1 1, OrgID: 50000} Page 2 of 3

U.S. Dollar Amount Total Number of Clients

(a) $-44;660;600 (b) 1
$ 31,713,632

1 C. If you or your related persons have custody of client funds or securities in connection with advisory

services you provide to clients, check all the following that apply: f

(1) A qualified custodian(s) sends account statements at least quarterly to the investors in i
the pooled investment vehicle(s) you manage.

(2) An independent public accountant audits annually the pooled investment vehicle(s) that Wi
you manage and the audited financial statements are distributed to the investors in the
pools.

(3) An independent public accountant conducts an annual surprise examination of client O
funds and securities.

(4) An independent public accountant prepares an internal control report with respect to O

custodial services when you or your related persons are qualified custodians for client
funds and securities.

If you checked Item 9.C.(2), C.(3) or C.(4), list in Section 9.C. of Schedule D the accountants that
are engaged to perform the audit or examination or prepare an internal control report. (If you
checked Item 9.C.(2), you do not have to list auditor information in Section 9.C. of Schedule D if you
already provided this information with respect to the private funds you advise in Section 7.B.(1) of
Schedule D).

D. Do you or your related person(s) act as qualified custodians for your clients in connection Yes No
with advisory services you provide to clients?

(1) you act as a qualified custodian loRRC)
(2) your related person(s) act as qualified custodian(s) o ®

If you checked "yes" to Item 9.D.(2), all related persons that act as qualified custodians (other than
any mutual fund transfer agent pursuant to rule 206(4)-2(b)(1)) must be identified in Section 7.A. of
Schedule D, regardless of whether you have determined the related person to be operationally
independent under rule 206(4)-2 of the Advisers Act.

E. If you are filing your annual updating amendment and you were subject to a surprise examination by
an independent public accountant during your last fiscal year, provide the date (MM/YYYY) the
examination commenced:

F. If you or your related persons have custody of client funds or securities, how many persons,
including, but not limited to, you and your related persons, act as qualified custodians for your
clients in connection with advisory services you provide to clients? .
3 !
4 |

SECTION 9.C. Independent Public Accountant

1
it
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IARD - Form ADV, Custody Section [User Name: nbrownl1, OrgID: 50000] Page 3 of 3

You must complete the following information for each independent public accountant engaged to !
- perform a surprise examination, perform an audit of a pooled investment vehicle that you manage, or
- prepare an internal control report. You must complete a separate Schedule D Section 9.C. for each
j independent public accountant.
(1) Name of the independent public accountant:

EISNERAMPER LLP

i
i

(2) The location of the independent public accountant's office responsible for the services provided:

E Number and Street 1: Number and Street 2:
i 750 3RD AVENUE
A City: State: Country: ZIP+4/Postal Code:
| NY New York United States 10017
Yes No
1| (3) Is the independent public accountant registered with the Public Company Accounting & O

Oversight Board?

(4) If yes to (3) above, is the independent public accountant subject to regular inspection by & O
the Public Company Accounting Oversight Board in accordance with its rules?

(5) The independent public accountant is engaged to:
A. ¥ audit a pooled investment vehicle
B. Il perform a surprise examination of clients' assets
C. [] prepare an internal control report

(6) Does any report prepared by the independent public accountant that audited the pooled
i investment vehicle or that examined internal controls contain an unqualified opinion?

© ves
O No

C Report Not Yet Received

If you check "Report Not Yet Received", you must promptly file an amendment to your Form ADV to
update your response when the accountant's report is available.

© 2016 FINRA. All rights reserved. FINRA is a registered trademark of the Financial Industry Regulatory Authority, Inc.
Privacy | Legal | Terms & Conditions Tw Lin
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