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PROPOSED FINDINGS OF FACT
I.  Entities and Individuals
A. Respondents and the RD Legal Funds

1. Roni Dersovitz, age 57, was a personal injury lawyer licensed in New York and
New Jersey.! He is the president and chief executive officer of RD Legal Capital, LLC (“RDLC”),
and the owner of RDLC and RD Legal Funding, LLC.2 As the sole Member of RDLC, he was
vested exclusively with the management and control of that company.> Dersovitz has invested in
discounted legal receivables owed to attorneys, law firms, and plaintiffs since 1998.*

2. RDLC is a Delaware limited liability company with its principal office in Cresskill,
New Jersey. RDLC is the general partner and investment manager of the investment funds (RD
Legal Funding Partners, LP and RD Legal Funding Offshore Fund, Ltd.). RDLC was registered
with the Commission as an investment adviser from August 2008 through July of 2014.%

3. RD Legal Funding Partners (the “Onshore Fund” or “Onshore Flagship Fund”),
is a Delaware limited partnership organized in 2007. Its principal place of business is in Cresskill,

New Jersey. RDLC is the general partner of RDLP.®

: August 5, 2016 Answer of Respondents RD Legal Capital, LLC and Roni Dersovitz

(“Ans.”) at 5 (admitting to allegation in OIP § 5 (Dersovitz “is an attorney licensed in New York
and New Jersey”)).

2 Ans. at 5 (admitting to allegation in OIP § 5 (Dersovitz “is the president and chief
executive officer of RDLC, and the owner of RDLC and RD Legal Funding, LLC”)).

3 Ans. at 1 (Dersovitz “is the principal of RDLC”). See infra Section VI.D.

Ans. at 1 (“Since 1998, [Dersovitz] has invested in discounted legal receivables owed to
attorneys, law firms, and plaintiffs.”).

> Ans. at 5 (admitting to allegation in OIP 9 6 describing RDLC as set forth above).

Ans. at 1 (“RDLC is . . . the investment manager of [the Offshore Fund]”), 6 (admitting to
allegation in OIP § 7 describing the Onshore Fund as set forth above).

4

6
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4. RD Legal Funding Offshore, Ltd. (the “Offshore Fund” or “Offshore Flagship
Fund” and, together with the Onshore Fund, the “Funds” or “Flagship Funds™), is an exempted
company organized in 2007 under the laws of the Cayman Islands and managed from RDLC’s
offices in New Jersey.”

1. The Return Structure of the Funds

5. The Funds offered to their investors a targeted cumulative annual return of 13.5%
per annum.®
6. At the end of each month, the net profits and losses of the Funds, including realized

and unrealized gains and losses, are allocated to the accounts of the limited partners of the Onshore
Fund and to the shareholders of the Offshore Fund.’

7. Net profits in excess of the investors’ targeted return are allocated to the capital
account of RDLC."

8. If returns are insufficient to meet the preferred return due to the investors, RDLC is
required to reserve the entire amount of any shortfall owed to investors and to allocate funds from

future gains to cover any shortfall prior to RDLC receiving any further return."’

7 Ans. at 1, (“RDLC is the general partner of [the Onshore Fund]”), 6 (admitting to

allegation in OIP 8 describing the Offshore Fund as set forth above).

8 Ans. at 6 (“Respondents admit the Funds offer investors a targeted cumulative annual

return of 13.5% per annum.”); see also Ex. 66 at 24 (“The ‘Limited Partner Return’ is an amount
which equals 13.5% per annum of the average balance of each limited partner’s capital account
balance calculated as of the end of each month.”).

9

Ans. at 6 (“At the end of each month, the net profits and losses of the Funds, including
realized and unrealized gains and losses, are allocated to the accounts of the limited partners of the
domestic fund and to the shareholders of the offshore fund.”); see also Ex. 66 at 24 (“Allocation of
Net Profits and Losses” section).

10

Ans. at 6 (“Any net profits in excess of the limited partner and shareholder returns are
allocated to the capital account of RDLC as the general partner and investment manager.”); see
also Ex. 66 at 24 (“Allocation of Net Profits and Losses” section).

2



9. All expenses of operating the Funds are borne by RDLC."
10.  Investors were locked into the Funds for a period of at least 12 months before they
could redeem in whole or in part any of their investments."?
a. The General Partner, i.e., RDLC and by extension Dersovitz, had the
authority to waive the one-year lock."*
11.  Withdrawals were made “as of the last day of any calendar quarter” following the at

least 90-day notice period, and paid “within 30 days” following the quarter-end."

i Ex. 64 at 7-8 (“The Limited Partner Return [in the Onshore Fund] is cumulative, and if a

limited partner fails to receive its entire Limited Partner Return in any particular month, the
General Partner agrees to reserve the entire amount of such shortfall, as well as the entire amount
of any shortfall owed to [investors in the Offshore Fund] to the extent, if any, that it is permitted to
make a withdrawal from its capital account. In the event that such reserve by the General Partner is
insufficient to cover the entire amount of such shortfall, then the amount of the remaining shortfall
shall be satisfied by allocating any future net profits of the Partnership to the limited partner’s
capital account prior to the payment of any General Partner Return. For the avoidance of doubt, the
General Partner will not receive any payment of the General Partner Return with respect to any
month until the entire amount of the cumulative Limited Partner Return has been allocated to the
limited partner’s capital account.”), 120 (same); Ex. 65 at 9-10(describing substantially the same
method for allocating returns for the Offshore Fund); see also Exs. 57 at 7, 23-24 (same); 58 at 8,
19-20 (same).

12 Ans. at 7 (“All expenses of operating the Funds (émployee payroll, payroll taxes, audit

fees, rent, health insurance, etc.) are paid out of the return to RDLC.”).

13 E.g., Ex. 66 at 26 (“A limited partner . . . may, upon at least 90 days’ prior written notice to

the General Partner, withdraw up to 25% of its capital account attributable to a particular capital
contribution as of the last day of any calendar quarter only if that capital contribution has been
invested in the Partnership for at least 12 months.”).

14 Ex. 66 at 27 (“Notwithstanding the foregoing, the General Partner, in its sole discretion,

may waive or modify any terms related to withdrawals for limited partners that are principals,
employees or affiliates of the General Partner, relatives of such persons, and for certain large or
strategic investors.”); Ex. 275 at 1-2 (Mar. 8, 2012 email from Dersovitz to Craig, Gumins,
Ishimaru) (“If it makes you more comfortable, what I believe I can do is agree to waive your hard
lock of a year for any shift in the underlying business that you’re concerned with.”).

15 E.g., Ex. 66 at 26 (“A limited partner . . . may, upon at least 90 days’ prior written notice to

the General Partner, withdraw up to 25% of its capital account attributable to a particular capital
contribution as of the last day of any calendar quarter only if that capital contribution has been
invested in the Partnership for at least 12 months.”).

3



»12. Investors who completely redeemed their investments would be paid from their
capital account in the following quarterly schedule: 25% of the capital account value, followed by
33% of the remaining value, followed by 50% of the remaining value, and the remainder (save for
a “Holdback” amount).|6

13.  The “Holdback” was 10% of the each redemption payment to be paid “[p]Jromptly
after the General Partner has made a final determination of the value of the capital accounts of all
the partners as of the date of withdrawal[.]”"’ |

14.  The General Partner may suspend the right of limited partners to withdraw in
certain circumstances, including a “period of extreme volatility or illiquidity[,]’'® and distributions
were to be in cash, except in “certain limited circumstances” when assets could be distributed to a
liquidating trust or account.'®

a. Redemptions from the Funds were suspended as of April 30, 201 520

15.  The assets in the Flagship Funds are “self-liquidating” such that, regardless of
whether Respondents manage the investments or not, payments are due to the Flagship Funds on
the assets from the insurance company that is making the payment on a receivable or, as in the case

of the Peterson receivables, by the administrator of the Qualified Settlement Fund. The only

exception is assets for which affirmative efforts at collection, such as litigation, are necessary.*!

16 E.g.Ex.66at26.
7 E.g.Ex.66at26.
8 E.g.,Ex66at27-28.
' Eg.,Ex66at28.

20 Ex. 446 (Apr. 30, 2015 letter to investors); Ex. 451 (May 29, 2015 letter to investors); Ex.
452 (May 29, 2015 letter to investors).

21 Tr. 5878:18—5879:7 (Dersovitz) (“Q: What about the operation of the funds; would you be
able to continue to operate the funds today? A: The answer to that is yes. Q: In what way? A: So
the funds to some extent are self-liquidating which is an unusual characteristic of this asset class,

4



B. Other Significant Entities and Individuals

1. RD Legal Entities*

16.  RD Legal Funding, LLC (“RDLF”), is a New Jersey Limited Liability Company
owned by Dersovitz formed in 1997 to conduct the factoring business.? It originates the
re;ceivables that are entered into by the Flagship Funds**

17.  RD Legal Special Opportunities Offshore Fund I, Ltd. (“Offshore SPV”), is an
exempted company incorporated under the laws of the Cayman Islands in 2012 for the purpose of
investing in accounts receivables arising from law firms and the judgments of plaintiffs arising

from multiple civil actions against the Islamic Republic of Iran.”® RDLC was the investment

except for litigation that you have to monitor -- I shouldn’t say ‘litigation.” Let me clarify. Except
for collection-type actions that you really need to oversee assets, collect and self-liquidate, that’s
one of the nice things about this asset class. An insurance company is making a payment or a class
action is settling or the USF is distributing regardless of what happens to me, so that’s a nice
feature of this asset class.”).

2 Respondents, together with the Flagship Funds, RDLF, the Iran SPV, and any other
affiliated entities are sometimes referred to generically as “RD Legal” herein.

3 Ex. 63 at 12 (“RDLF is owned by Roni Dersovitz. RDLF was formed as a New Jersey
limited liability company in 1997 for the purpose of purchasing Legal Fee Receivables at a
discount.”).

2 Tr. 5439:19—5440:1 (Dersovitz) (“Q: And what is RD Legal Funding, LLC? A: So RD
Legal Funding is the same entity that I created in ‘98. Today it is an origination platform and
generates the assets for the funds regardless of where they wind up. It’s simply the origination
platform. And then they’re originated in the names of whatever vehicles they’re going to go
into.”).

= Ex. 70 at 8 (“The Fund is an exempted company incorporated with limited liability under

the laws of the Cayman Islands on June 19, 2012.”), 18 (the Offshore SPV was “incorporated . . .
for the purpose of investing its assets in accordance with the investment program set forth in this
Confidential Explanatory Memorandum[.]”), 19 (“The Fund will purchase from law firms and
attorneys . . . certain of their accounts receivable representing legal fees derived by the Law Firms
from litigation, judgments and settlements . . . arising from multiple civil actions against the
Islamic Republic of Iran related to the bombing of the U.S. Marine Corps barracks in Beirut,
Lebanon in 1983[.]"). See Section II.C for a description of the Peterson Matter, as described
therein.




manager for the Offshore SPV.%

18.  RD Legal Special Opportunities Partners I, LP (“Onshore SPV” and, together
with the Offshore SPV, the “Iran SPV”), is a Delaware limited partnership formed in 2013 for the
purposes of investing in accounts receivables arising from law firms and the judgments of plaintiffs
arising from multiple civil actions against the Islamic Republic of Iran.”” RDLC was the general
partner for the Onshore SPV.%

19.  RD Legal Finance, LLC is a Delaware Series LLC owned by Dersovitz and
entities he controls, formed in 2015 for the purposes of raising money for legal investments such as

reimbursement rights, and that is currently raising money for such investments,? in keeping with

% Ex. 70 at 18 (RDLC “is the investment manager of the Fund”).

z Ex. 69 at 6 (the Onshore SPV “is a Delaware limited partnership organized on April 26,

2013”), 17 (the Onshore SPV was “formed for the purpose of investing its assets in accordance
with the investment program set forth in this Confidential Explanatory Memorandum™), 18 (“The
Fund will purchase from law firms and attorneys . . . certain of their accounts receivable
representing legal fees derived by the Law Firms from litigation, judgments and settlements . . .
arising from multiple civil actions against the Islamic Republic of Iran related to the bombing of
the U.S. Marine Corps barracks in Beirut, Lebanon in 1983[.]”). See Section I1.C for a description
of the Peterson Matter, as described therein.

2 Ex. 69 at 17 (RDLC “is the general partner of the Fund.”).
29

Ex. 596 at 5 (prospective agreement for money raising relating to certain legal cases
between RD Legal Finance, draft dated December 2015); Tr. 3243:24—3244:11 (Schall) (“Q: I
see. And it says, "Ultimately transferred to a new entity, RD Legal Finance, LLC." Do you see
that? A: Yes. Q: What is RD Legal Finance, LLC? A: RD Legal Finance, LLC is a new entity
formed. Q: For what purpose? A: Making investments. Q: In what? A: In legal settlements. Q:
When was it formed? I’'m sorry? A:It was formed sometime in 2015.”); Tr. 5483:17—5484:2
(Dersovitz) (“Q: Mr. Dersovitz, I know we’ve been going awhile, but [’m going to try to plow -
through to finish out some of this topic area. You talked about a new type of investment that you
were engaged in with regard to reimbursement rights. Is that something that you are operating
through the legacy funds that are at issue here? A: No. It’s one of the newer vehicles. It might be
a little bit of it in the legacy, but primarily just the attorney fee component. But mostly in the
legacy -- in the RD Legal Finance.”); Tr. 5874:4-11 (Dersovitz) (“Q: How have you managed to
come up with money to

continue the operation of the fund? A: With the advice that we received in March of 2015, we
began creation of other vehicles. RD Legal Finance came into existence. That’s an LLC came into

6



Dersovitz’s admonition that it is his present intention to continue work in the business of raising
money to finance legal settlements “for years to come” because he is “here to stay.”*
2. Other Entities and Individuals
20.  Steven Perles is an attorney employed by the Perles Law Firm in Washington,
D.C., who focuses on international claims and reparation matters.>' Mr. Perles has worked on such
matters since 1986, and has prosecuted actions against foreign nations such as Libya, Iran, Syria,
and the Sudan.”® Mr. Perles, through the Fay & Perles firm, represented the plaintiffs in the Iran

related Peterson litigations.>*

existence and operation in, as best as I can recall, middle of -- middle of ‘15. And that is the
Delaware Series LLC that I was referring to a moment ago.”); see also infra n.1301.

30 See, e.g, Tr. 5856:23—5857:5 (Dersovitz) (Q If you are losing a little over $7 million in
the last two years of 2015 and 2016, why are you still operating the fund? A I have always done
it right. T will continue to do it right when this is over, thank God. I have investors and business
acquaintances that have allowed me to get over these hard times and they stood by me. So I have
no intent of going away; I’m here to stay.”); Tr. 6180:13-22 (Dersovitz) (“Q: You saw this page
during the course of this trial? A Yes. I was very proud to see the returns that my office and I
were able to achieve for our investors. And the only request that I have of the Court is that I be
permitted to carry on with this activity for years to come and benefit my investors and continue to
offer the same benefits to my investors at -- my employees and my family.”)

3 Tr. 1539:6-24 (Perles) (“Q: Who are you employed by? A:Iam employed by the Perles
Law Firm. Q: What is the Perles Law Firm? A: The Perles Law Firm is a boutique law firm in
Washington, D.C. We focus on primarily international claims and reparation matters. . .. We are
generally regarded as the leading experts in the United States on the reconstruction of terrorist
attacks. . . . [B]asically we hunt the financial end of those kinds of attacks.”).

32 Tr. 1539:25—1540:3 (Perles) (“Q: . . .And how long have you been engaged in this line of
work? A:Ibegan my first project in the spring of 1986.”).

3 Tr. 1540:24—1541:7 (Perles) (“Q: And have you ever had occasion to bring lawsuits
against foreign sovereigns in your line of work? A: We have brought lawsuits against both foreign
sovereigns and nongovernmental entities as a result of that work. Q: Which foreign sovereigns, for
example, have you brought lawsuits against? A: Libya, Iran, Syria and the Sudan.”).

34 Ex. 558 (Fay & Perles Retainer Agreement); Tr. 1557:11—1559:1 (Perles) (“Q: .. . Did
there come a time that you filed the litigation on behalf of victims and their families for the Marine
barracks bombing? A: Maybe late 2000, early 2001. ... Q: And what was the name -- what was
the name of the main case? A: Peterson vs. The Islamic Republic of Iran.”). See also Section I1.C
for a description of the Peterson Matter, as described therein.
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21.  Mr. Perles entered into funding transactions with RDLC and the Flagship Funds

related to the Peterson litigations.**

22.  Thomas Fortune Fay is an attorney at the Fay Law Group, PA, who has practiced
antiterrorism law since 1996. Mr. Fay has prosecuted actions against foreign nations such as
Iran®” and Libya.*® Mr. Fay, through the Fay & Perles firm, represented the plaintiffs in the Iran

related Peterson litigations.*

23.  Mr. Fay entered into funding transactions with RDLC and the Flagship Funds

0

related to the Peterson litigations.*

3 Tr. 1594:3—1595:4 (Perles) (“Q: [discussing Ex. 227 at 23] Do you recognize that, sir? A:
It’s a schedule addendum to the Master Agreement that I executed with RD Legal. Q: ... So you
had, in fact, executed a Master and Sale Agreement with RD Legal, this is on behalf of the Perles
Law Firm; is that correct? A: That is correct. ... Q: ... do you recall approximately when . . . the
Perles Law Firm first entered into a transaction with RD Legal with respect to the Peterson case?
A: Il assume it’s 28 May 2010.”). Exs. 227 (Perles Master Assignment and Sale Agreement); 1109
(Perles Sch. A-2); 1150 (Perles Sch. A-3); 1164 (Perles Sch. A-4); 1171 (Perles Sch. A-5); 1172
(Perles Sch. A-6); 1232 (Perles Sch. A-7); 1458 (Perles Sch. A-9).

36 Tr. 2398:24—2399:15 (Fay) (“Q: What do you do for a living? A: I’m an attorney. . . .
I’m admitted in Maryland and D.C. . .. Q: And do you practice law as a member of a firm? A:
Yes. It’s Fay Law Group, PA. ... My particular area of practice is just in antiterrorism. Q: And
how long have you been working in that area of practice? A: Since 1996.”).

37 Tr. 2399:16—2400:1 (Fay) (“. . . Q: Who is Mr. Steven Perles? A: He is my partner on
these cases. ... Q: What case is that? A: That is the case of Deborah Peterson vs. the Islamic
Republic of Iran.”).

38 Tr. 2408:7—2409:7 (Fay) (“Q: Did you have any business dealings with RD Legal? A:
Yes. Earlier than that -- I guess it was about 2008 in the fall, I had -- one of the other cases we had
was a claim against Libya growing out of the attack on the La Belle discotheque just outside of
Berlin.... Q:...[HJow did the Libya case resolve? A:...[W]e worked out an agreement to
settle the case.”).

3 Ex. 558 (Fay & Perles Retainer Agreement); Tr. 2399:18—2400:1 (Fay) (“Q: Who is Mr.
Steven Perles? A: He is my partner on these cases. . .. Q: What case is that? A: That is the case

of Deborah Peterson vs. the Islamic Republic of Iran.”). See also Section II.C for a description of
the Peterson Matter, as described therein.

40 Tr. 2414:10—2415:14 (Fay) (“Q: [discussion Ex. 238 at 2-3, 13, 15, 16 (Fay Sch. A-2)] Do
you recognize that document? . .. A: Yes, yeah, yes. ... Q: In addition to signing these
agreements with RD Legal, did you sign other schedules or other agreements with RD Legal? A:
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24.  Daniel Osborn is an attorney with his principal office in New York, N.Y.*' Mr.
Osborn practiced through the Beatie & Osborn firm between 1998 and 2008.* Following the
dissolution of Beatie & Osborn, Mr. Osborn practiced law through Osborn Law, pC.?

25.  Mr. Osborn litigated class-action cases, as well as multi-district litigation (“MDL”)
cases representing plaintiffs injured by prescription drugs.** Mr. Osborn represented plaintiffs in
cases against Merck, Novartis, and Proctor & Gamble related to the “ONJ Cases” as defined infra

at]33.%

Yes. Over the years, [ did.”). Exs. 238 (Fay Assignment and Sale Agreement); 444 at 11
(attachment to email with list of funding schedules between the Funds and the Fay Kaplan firm);
1175-1176 (Fay Sch. A-3 and amendment); 1211-1212 (Fay Sch. A-4 and amendment); 1253 (Fay
Sch. A-5); 1341 (Fay Sch. A-6); 1414 (Fay Sch. A-7); 1921 (Fay Sch. A-9); 1968 (Fay Sch. A-10);
2073 (Fay Sch. A-11); 2106 (Fay Sch. A-13).

4 See Complaint in RD Legal Funding Partners, LP v. Powell, No. 2:14-cv-7983 (FSH) (D.E.

1) (D.N.J. Dec. 23, 2014) (“Osborn Compl.”) at § 10; Tr. 1242:12-14 (Osborn) (“Q: . . . What do
you do for a living? A:I’m an attorney.”).

2 Tr. 1242:23—1244:6 (Osborn) (“Q: . . . Would you mind walking me through your legal
practice over time. . .. A:In 1998, I left to join a former partner at Brown & Wood .... Q:In
1998 when you joined up with somebody else from Brown & Wood, who was the person from
Brown & Wood? A: Russell Beatie. Q: Did you form a practice with Mr. Beatie? A: Yes. Q:
What was the structure of that practice? A: It was a partnership with Mr. Beatie. . . . Q: Did there
come a time when Beatie and Osborn ceased to exist? A: Yes. In more or less the end of 2008.”).

s Tr. 1251:24—1252:3 (Osborn) (“Q: And what did you do after you left--after Beatie and
Osborn dissolved? A: I formed Osborn Law, PC. Q: ... what did Osborn Law, PC do? A: Again,
litigation.”).

“ Tr. 1242:23—1243:13 (Osborn) (“Q: . . . Would you mind walking me through your legal
practice over time. ... A:...In 1998, ... we started to get into the class action work. ... And I
guess at some point in mid-2005 or so, we ventured into the world of multi-district litigation
representing parties injured from pharmaceutical prescription drugs.”); Osborn Compl.  11.

s Tr. 1247:25—1249:11 (Osborn) (“Q: . . . Are you familiar with a litigation generally
known as ONJ litigation? A: Yes. Q: Can you describe what the ONJ litigation? A: What I call
the ONJ litigation is a series of cases that came to me beginning in 2005. ... Q: .. .And these
cases were cases against what defendant or defendants? A: .. .I think the defendants in 2005 were
Merck and Novartis. . . . Eventually, a third pharmaceutical company got sued, which is Proctor &
Gamble. ... Q: And did you end up working on ONJ cases relating to all those defendants, Merck,
Novartis and Proctor & Gamble? A: Over time, yes.”); Tr. 1251:24—1252:9 (Osborn) (“Q: Did
you continue to have any role in the ONJ cases [following the dissolution of Beatie & Osborn]? A:
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26.  Mr. Cohen entered into funding transactions with RDLC and the Flagship Funds
related to the unsettled ONJ Cases between August 2008 and December 2015.%

27. Barry A. Cohen is a Florida attorney, the sole shareholder of the law firms known
as Cohen, Jayson & Foster, P.A., Barry A. Cohen, P.A., Cohen, Foster & Romine, P.A., and Cohen
& Foster, P.A. (the “Cohen Firm™).*” Cohen represents plaintiffs in various types of cases,

including criminal and civil matters.*®

Yes. . . . my office took virtually all of the cases. So my office continued to conduct the litigation
of those cases.”). See also Section II.A for a description of the ONJ Litigation.

4 Ex. 5 (list of Osborn ONJ positions in the Funds’ portfolio); Tr. 1249:12—1249:23
(Osborn) (“Q: And did you work on any cases with Mr. Dersovitz relating to that ONJ litigation?
A: Yes. Similar to what we had done in the past. Q: ... [D]id Beatie and Osborn . . . enter into any
deals with Mr. Dersovitz relating to the ONJ litigation? A: 1 believe so. Q: And did it do it before
there was any settlement in the ONJ litigation? A: I believe so.”); 1251:24—1253:1 (“Q:
[regarding the funding of the ONJ Litigation at Osborn Law, PC] And how did you fund the
litigation of those cases? A: Through whatever capital we could raise from the resolution of non-
ONJ cases and any billable matters that we may have had and through the sale of anticipated fees
to RD Legal. ... Q: And when you say the funding from RD Legal, what are you referring to
there? A: Again, the sale of anticipated legal fees. Q: Does that include the sale of anticipated
legal fees from the ONJ cases? A: It would have included those.”); Ex. 477 (schedules to Osborn
agreements). See also Decl. of Daniel A. Osborn, Esq., RD Legal Funding Partners. LP v. Powell,
No. 14-cv-7983 (D.N.J. 2014) at Docket Entry 1-3.

47

Complaint in RD Legal Funding Partners, L.P. v. Barry A. Cohen. P.A., No. 2:13-cv-00077
(JLL) (D.E. 1) (Jan. 3,2013 D.N.J.) at 1 and §{ 6-7 (“Cohen Compl.”); Tr. 1390:3—1391:8
(Cohen) (“Q: Okay. And in terms of criminal law, what kind of criminal law do you practice? A:
Well, over the years I’ve practiced all kind of criminal law, state cases, federal cases, white collar
cases, blue collar cases. You know, when you start out, you don’t have that much of a choice.

You start out doing lower-type criminal activity. Then you get into the federal system and white
collar stuff, tax fraud and that sort of thing. Q: And how long have you been practicing law? A:
About since 1966. Q: And where is your practice located? A: Primarily in Tampa, Florida. We
practice out of the state, but my office is in Tampa. Q: And do you practice at a firm? A: A firm?
Q: Yes. A:Ido practice out of a firm. Q: What is the name of your firm? A:Barry A. Cohen
Legal Team. Q: Prior to that, did you practice at firms with different names? A:1did. Q: And
Cohen, Jayson & Foster, for example? A: That’s one of the firms that we practice under. Q: Okay.
And do you recognize the name Cohen, Foster & Romine? A:1do. That’s another firm we
practiced out of.”).

98 Cohen Compl. 7 10.
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28.  Mr. Cohen represented James J. Licata in a criminal matter in 2007 (the “Licata
Matter”).49

29.  Mr. Cohen also represented a relator in civil and criminal cases against WellCare
Health Plans arising under the False Claims Act (the “WellCare Matter”).>

'30. Mr. Cohen also represented a plaintiff, Lai Chau, in a premises liability matter from
trial through appeal to the Florida Supreme Court.”’

31.  Mr. Cohen entered into funding transactions with RDLC and the Flagship Funds

related to the Cohen Cases.>

¥ Tr. 1394:5—1395:6 (Cohen) (“Q: [Referring to Ex. 202 at 29] It refers to in a — In the
matter of the criminal prosecution of James J. Licata.” A: It does. . .. That was a criminal case. Q:
And what was your role in that case? A: To represent him.”); Ex. 202 at 29 (referring to “Legal
Fee Invoice/Retainer dated July 31, 2007 by and between James J. Licata and Cohen Jayson &
foster PA . . . in connection with . . . United States v. James J. Licata, District of Connecticut.”).
See infra Section II.B.1 for a description of the Licata matter.

50 Tr. 1407:1-18 (Cohen) (“Q: [Discussing Ex. 202 at 81] . . .the line that says ‘The case.” It
refers to a case United States of America V. WellCare Health Plans. . . . what was that case? A:
That was a qui tam case that my firm represented the relator on. And the government was pursuing
that litigation against WellCare. . . .”). See infra Section II.B.3 for a description of the WellCare
Matter.

st Tr. 1419:4—1420:4 (Cohen) (“Q: Do you recall a Lai Chau case? A:Ido. Q: What was
that case? A: That was what we call a premise liability case. ... We got a judgment against the
apartment complex for $15 million. Q: And after you obtained the judgment against the apartment
complex, was there an appeal? A:Yes. ... They appealed it to the Second District Court of
Appeal. ... Q: Was that case also appealed to the Florida Supreme Court? A: It was.”). See infra
Section I1.B.2 for a description of the Lai Chau Matter.

2 Tr. 1420:13—1421:9 (Cohen) (“Q: Did you take a loan from RD Legal secured by your
fees in [the Lai Chau Matter]? A: I believe we did. Q: When you took a loan from RD Legal
against that case, was that case still pending? . .. A:... the answer is yes, it was still pending.”);
Ex. 202 at 29—80 (funding schedules and documents re: the Licata Matter); Ex. 81 at 135 (funding
schedules and documents re: the WellCare Matter).

11



II. RD Legal’s Investments in the Osborn, Cohen, and Peterson Cases
A. The “ONJ” Cases

32.  Starting in 2005, Osborn began working as counsel representing certain plaintiffs
who alleged to have suffered injuries from using a class of drugs known as bisphosphonates—in
particular the drugs “Aredia” and “Zometa” manufactured by Novartis Pharmaceuticals, the drug
“Fosamax” manufactured by Merck Sharpe & Dohme, and the drug “Actonel” max;ufactured by
Procter & Gamble (“P&G”).>

33.  Osborn pursued these claims on behalf of his clients as three separate actions or
multi-district litigations (“MDL”), (1) a lawsuit against P&G filed in the Southern District of New
York; (2) a MDL against Merck filed in the Middle District of Tennessee captioned In re

Fosamax Products Liability Litigation, MDL No. 1789; and (3) a MDL against Novartis filed in

the Southern District of New York captioned In Re Aredia/Zometa Products Liability Litigation,
MDL No. 1760 (collectively the “ONJ Cases”).>*
34.  The Flagship Funds started funding B&O and Osborn with respect to the ONJ

Cases since at least August of 2008, when they advanced $177,000 to purportedly purchase fees

3 Osborn Compl. § 12.

>4 Osborn Compl. § 13; see also Tr. 1248:3—1249:11 (Osborn) (“Q: Can you describe what
[is] the ONJ litigation? A: What I call the ONJ litigation is a series of cases that came to me
beginning in 2005. A colleague of mine, Mr. Bogart, called one day and said he had a handful of
cases that he thought would grow to some larger number of cases in the mode of a class action.
And since he knew I had class action experience, he asked if I would be able to assist him if he got
more cases than he could handle. Q: And did you assist him at any time? A: Yes. Sometime after
the initial call, I can’t remember if it was weeks or months, he followed up -- we were friends
anyway, so we talked from time to time about other things. But at some point he followed up and
said, I’m getting more and more cases, and I would really like your help. Q: And what did you
understand that to mean, "your help"? A: That my office would litigate the cases. Q: Okay. And
these cases were cases against what defendant or defendants? A: In 2005 -- I think the defendants
in 2005 were Merck and Novartis. Q: And did that change after 2005? A Eventually, a third
pharmaceutical company got sued, which is Proctor & Gamble. And I think that came later. Q:
And did you end up working on ONJ cases relating to all those defendants, Merck, Novartis and
Proctor & Gamble? A: Over time, yes.”).
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that B&O may collect if they earned any fees from representing clients with respect to the
litigation against Novartis.”> On November 24, 2008, the Flagship Funds advanced nearly
$400,000 to Osborn with respect to his ONJ Cases against Novartis, and in April of 2009 began
advancing funds (the first advance for over $200,000) to purportedly purchase fees that Osborn
hoped to earn with respect to his ONJ Cases against Merck.>

35.  When Dersovitz authorized funding of Osborn receivables in January 2009, he did
so “pursuant to the flexibility provisions of the offering documents.”™’ In fact, Dersovitz testified
that the millions of dollars advanced to Osborn relating to the jaw litigation did not fit within the

Funds’ strategy.’® And Barbara Laraia’s email to Dersovitz requesting approval for the Osborn

55

See Ex. 2 at row 2; see also Osborn Compl. § 30 (indicating that the Onshore Flagship
Fund advanced nearly $2 million to B&O with respect to the ONJ Turnover Litigations); Tr.
1252:10—1253:1 (Osborn) (“Q: And how did you fund the litigation of those cases? A: Through
whatever capital we could raise from the resolution of non-ONJ cases and any billable matters that
we may have had and through the sale of anticipated fees to RD Legal. Q: Was the money that you
had from the resolution of non-ONJ cases enough to fund the ONJ cases? A:No. Q: And when
you say the funding from RD Legal, what are you referring to there? A: Again, the sale of
anticipated legal fees. Q: Does that include the sale of anticipated legal fees from the ONJ cases?
A: It would have included those.”).

%6 See Ex. 2 at rows 3, 10.

57 Ex. 721 at 1 (Jan. 30, 2009 email from Dersovitz to Laraia); Tr. 2676:20—2677:9
(Dersovitz) (“Q: Now, a moment ago we looked at the DDQ at Division Exhibit 39-11 where we
saw the categories of the 95 percent and the 5 percent. Do you remember that? A: Yes. Q: Of that
100 percent, where did the Osborn litigation fit in 2012, September 2012, when the -- the day of
the DDQ? A: We might have considered them -- excuse me. We might have considered them
factoring transactions. They might have been -- because they were structured as assignments and
sales. But they were authorized under other — not other - under flexibility.”) (emphasis added).

58 Tr. 2681:10—2682:1 (Dersovitz) (“Q: But you’re not drawing a distinction between --
when you describe a workout situation, you’re describing all of the money that you advanced to
Mr. Osborn’s firms relating to the ONJ litigation,; is that correct? A: Yes. Q: Okay. And I believe
you said you didn’t describe -- you answered a question about why you didn’t describe that matter
as a workout situation in this document. I have the same question for the due diligence
questionnaire. ... [W]hy didn’t you describe the Osborn receivables as a workout situation where
the due diligence questionnaire asked for your -- the fund strategy in as much detail as possible?
A: Because that’s not part of the fund strategy. That was disclosed in the AUP.”).

13



transactions noted Osborn “Schedules A-1, A-2 and A-3 [were] going to be applied to pay-off
existing Beatie & Osborn receivables” rather than fund new receivables. 5

36.  Although the repayment periods provided for in the agreements between Osborn
and the Onshore Flagship Funds typically contemplated that Mr. Osborn would remit the fees
earned within two years, these agreements were routinely extended for additional two year
periods as resolution of the ONJ Cases did not occur.®

37. By the end of 2015, the Flagship Funds had advanced nearly $12 million to B&O
and Osborn to purportedly purchase fees that they may obtain with respect to the ONJ Cases.®!
By the end of December 2015, at least $10.4 million of these advances remained in the Flagship
Funds’ portfolios, although they were valued at over $17 million, remaining at all times
approximately 10% of the Flagship Funds’ portfolio measured both by dollars deployed and by
their indicated values.”

38.  When Respondents began advancing Flagship Funds’ assets to Osborn to

purchase “anticipated legal fees” from the ONJ cases,®® none of the ONJ Cases had been

5 Ex. 721 at 1 (Jan. 30, 2009 email from Dersovitz to Laraia).

60 See, e.g., Ex. 477 at 2 (November 24, 2008 Schedule A-1 advancing $398,024.16 to
purchase $588,254.99 in legal fees that may be earned from Aredia & Zometa case against
Novartis); Ex. 477 at 7 (November 24, 2010 Amendment to Schedule A-1 providing that the
Onshore Flagship Fund had “not received the full legal fee in good funds by November 24, 2010,
the payment date” of Schedule A-1, and extending repayment until November of 2012, with a per
diem interest charge); Ex. 477 at 10 (November 2012 Amendment to Schedule A-1 providing that
the Onshore Flagship Fund had “not received the full legal fee in good funds,” and extending
repayment until November of 2014, with an ongoing per diem charge accruing against Mr.
Osborn); Ex. 477 at 13 (November 24, 2014 agreement extending Schedule A-1 repayment date
until November of 2016).

6 See Ex. 2 at column C.

- See Ex. 2 at columns D-G.

Tr. 1252:20-23 (Osborn) (“Q: And when you say the funding from RD Legal, what are
you referring to there? A: Again, the sale of anticipated legal fees.”)

63
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settled.® This meant that, because Mr. Osborn was employed on a contingency basis, he had not
actually “earned” any fees from his clients, and he would get no fees if he was unsuccessful in
the litigation.%

39. By November of 2012, two of Mr. Osborn’s clients had had “bell weather” trials

in the Aredia & Zometa matter against Novartis, and both had received unfavorable verdicts.%

64 Tr. 1259:4-6 (Osborn) (“Q: Were the ONJ cases settled as of 2009? A:No. As a whole,
they were not — they were not settled. I can’t remember when [they settled] . . .”); Tr. 1264:20—
1265:4 (Osborn) (“Q: Were the cases settled in 2009? A: No. Not as a whole, no. Q: Okay. Were
enough of the components of the cases settled that you could have told Mr. Dersovitz that they had
settled for $32.5 million in 2009? A: No. Q: Did you ever lie to Mr. Dersovitz about how much
cases had already settled for? A:No.); Tr. 1288:9—1289:8 (Osborn) (Q: Okay. And Schedule A-
9, you’ll see under the case, it says, ‘In Re Fosamax products liability litigation.” What’s Fosamax
products liability litigation, MDL 1789? A: That would have been the cases against Merck, again,
for the same ONJ, osteonecrosis of the jaw, condition. Q: Were those settled at the time you
signed this schedule A-9? A: 1 think that’s a little early, so I don’t think they were. I see that
settlement there -- to me that didn’t mean they were settled. 1 don’t know if that was just
something internal -- nomenclature used by RD Legal. 1don’t know. Q: So settlement amount
there, where it says $5,025,000, do you know how that number ended up in this document? A:1do
not. Q: Did you tell anybody at RD Legal in May or before of 2009 that you had settled any
Fosamax litigation for at least $5 million? A: Sorry. I’m just looking at the amount. No, I don’t
believe I would have.”); see also Tr. 2910:3-16 (Dersovitz) (“Q: Were you concerned if you told
people that you funded a trade before it was passed the point of all appeals, that it might connotate
there’s some risk to that trade? A: We made it evident or I tried to make it evident in all of my
personal presentations, okay. I believe Kat would have done the same, that what we are doing is
getting involved accelerating fees at a point in time when they were still an ongoing judicial
process. But the settlement had been attained, but required finalization. Q: That wasn’t the case in
any of those ONJ cases we discussed yesterday, correct? A: No, it was not.”).

6 Tr. 1266:4-22 (Osborn) (“Q: You never told Mr. Dersovitz, though, in 2009 that you had
already earned fees in the Novartis litigation, correct? A: I wouldn’t have used the phrase
‘Earned,’ right. Q: And that’s because you hadn’t yet earned it, correct? A: Correct. I didn’t have
any money in my pocket yet. Q: And you represented the plaintiffs in those Novartis cases, right?
A: Right. Q: As a plaintiff’s attorney, do you collect an hourly fee? A:No. These cases were
contingent. Q: What does that mean? A: That I get paid if I win. Q: Okay. And what if you lose?
A: 1 get nothing.”).

8  Tr.1279:13—1280:14 (Osborn) (“Q: And you’re still hoping to pay back the money that
you owed RD Legal with interest based on case inventory that you had at the time, correct? A:
Yes. At this point in time, November 2012, there have been -- I won’t have the number exactly
right, but certainly a dozen or more trials. About half of them have been successful for the
plaintiff, again, in very substantial amounts. So I thought that we would be able to repay RD Legal
100 percent of what was owed. Q: And when you say about a dozen or so trials, are you referring
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40. By the end of the 2012 none of the ONJ Cases had settled, as Respondents
knew.%

41.  The litigants in the Fosamax case against Merck entered into a settlement
agreement with respect to that matter in March of 2014 (although the last advance to Mr. Osborn
with respect to the Fosamax case was in 2009).°8 None of Mr. Osborn’s clients whom he
represented against Merck settled their cases vbefore this global settlement of March of 2014.%°

42.  The litigants in the Aredia & Zometa case against Novartis entered into a

settlement agreement with respect to that matter sometime in early 2015.

43. When the Actonel matter against P&G settled, Osborn and his co-counsel
received $593,200 in fees.”!

44.  To date, the amounts received by Respondents from Mr. Osborn and his co-

counsel from funds they received as disbursement of ONJ Cases fees has amounted to

to trials in the Aredia and Zometa cases? A: Yes. Q: Had any of your clients gone to trial? A:
Yes. Q: How many? A: Two. Q: How many of those two clients won at trials? A: You know, I
was embarrassed to answer this at the deposition, and now I have to do it in front of a whole bunch
of people. We lost both trials. One was actually here before Judge Cohen. And two we lost
t00.”).

67 Tr. 2671:3-7 (Dersovitz) (“Q: Okay. And by the end of 2012, the ONJ cases had not yet
settled, correct? A: That is correct. Q: And you understood that in 2012, correct? A: Yes.”).

68 See Ex. 2064 at 3 (November 21, 2014 letter from D. Osborn); Ex. 5 at row 18.

6 Tr. 1295:25—1296:8 (Osborn) (“Q: And how many of your clients settled individually in
advance of the date that we looked at earlier in 2014 in -- in Respondents’ Exhibit 2064? A: Are

we talking about Merck, or are we talking about Novartis? Q: Merck, Merck. A: We didn’t have
anybody settle in advance of the global settlement.”).

0 Ex.2064 at3-4.
n See Osborn Compl. q 64.
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$6,413,256.25,” below the total amount of $11,908,704.60 advanced by the Flagship Funds with
respect to the ONJ Cases.”

45.  Respondents have continued to advance Flagship Funds’ assets to Mr. Osborn,
advancing him $580,000 from January 2015 through December 2016 with respect to potential

fees Mr. Osborn hoped to earn with respect to another unsettled, ongoing litigation captioned

4

Ruiz v. Affinity Logistics.7

46.  Mr. Osborn’s other case inventory consists entirely of matters which had not been
settled at the time Respondents made advances with respect to the ONJ Cases, some of which

have since resulted in unfavorable outcomes to Mr. Osborn’s clients and which have

& See Ex. 3117 at 6—7 (total of funds received from “Payments” subtracting amount

received with respect to Weitzner case); Tr. 1338:6-17 (Osborn) (“Q: Do you know how much you
have collected so far? And by “collected,” again, I’'m asking before forwarding it to RD Legal,
how much you have collected in fees from the ONJ litigation? A: I mean, I should correct you.
The money isn’t even coming to my office. It goes to the qualified settlement fund and goes from
the fund administrator to RD Legal. Q: Okay. A: But the amount -- the amount of fees that I’'ve
earned that have been remitted to RD Legal, including expenses, 6 million.”).

73

See Ex. 3117 (totaling all advances with respect to Novartis Pharmaceuticals and In re
Fosamax).

" Ex. 3117 at 4; Tr. 1320:23—1322:13 (Osborn) (“Q: And if we turn to page 122. I’ll ask
you -- I’m sure you’ll be happy to know -- to look at the last page of this document, and tell me if
that is your signature? A: Yes. Q: And this schedule, I believe it is 53, does this also -- to what
case does this schedule relate? A: This would be the sale of these — on the Ruiz case, which was
the wage and hour class action in California that I was describing a moment ago for the judge. Q:
And as of January of 2015, was that case -- had that case settled? A:No, it had not. But we had a
very favorable ruling from the Ninth Circuit about six months before that, that we felt was
tantamount to settlement. Q: Tantamount to settlement? A: Tantamount. Q: What do you mean
by that? A: We had tried the case, and we had been to the Ninth Circuit twice. And on the second
decision from the Ninth Circuit we got a judgment basically — a judgment that the drivers to be
employees, not independent contractors. So we felt we were 90 percent of the way there with that
ruling. Q: And I apologize if you already mentioned this to the Court earlier. Where is that case
now? A: That’s in the Southern District Court of California with Judge Sammartino. Q: And has
it been resolved yet? A:No. We have a mediation in a couple months. Q: Okay. When you say
you had something tantamount to settlement, was there any decision that entitled the plaintiffs in
that case to any specific amount? A:No.”); Ex. 477 at 122 (agreement with respect to Ruiz v.

Affinity).
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subsequently netted no fees to Mr. Osborn (or the Flagship Funds), and all of which remain

unsettled and producing no income to Mr. Osborn as of the date of the hearing in this matter.”

» See. e.g., Tr. 1277:10—1278:5 (Osborn) (“Q: And you expected to use the money from

ONIJ verdicts and settlement, either yours or others, from that fund that you mentioned to cover that
debt, correct? A: Oh, and I had several other cases in the office, including a case against the
United States Postal Service that I thought was going to be a terrific case that we lost. So, no, I had
other inventory. And I still have other inventory pledged to RD Legal for repayment. Q: When
you say you lost the U.S. Postal Service case, does that mean that you never reached a settlement?
A:No. We tried the case before Judge Salomon in California. It was a bench trial, and he ruled
against us. Q: But that is part of the other inventory that you’re referring to when you say that you
had other inventory backing your debt to RD Legal? A: Correct.”); Tr. 1284:12—1287:1 (Osborn)
(“Q: Why had you not paid RD Legal back this amount -- the amount referenced in 477, page 13,
by September 2014? A: Because I didn’t have sufficient money to do that. Q: Hadn’t won enough
cases in the ONJ litigation? A: The Postal Service case had been resolved unfavorably. I had two
other large cases that, in fact, to this day are still pending. Q: And when you say ‘pending,’ do you
mean that you’ve already won or settled those cases and are awaiting -- there’s a pending payment,
or is there a pending result? A: The litigation is still ongoing. You know, I had pledged all of my
inventory to RD Legal as collateral for the fees that I was selling. I didn’t just -- when I saw what I
owed in the ONJ cases, it was my expectation that I would be able to pay them back, not just from
the ONJ cases, but from one of these other cases. So I wasn’t just putting all the eggs in the ONJ
basket. I fully expected to generate revenue fees from these other cases as well that were
collateralized. JUDGE PATIL: Excuse me. You mentioned two other large pending cases. Could
you describe those for me? THE WITNESS: Sure. The first one is pending in federal court in
Wilkes-Barre, Pennsylvania. It’s what we call a junk fax case brought under the Telephone
Consumer Protection -- Protection Act in which it forbids companies from sending out mass
facsimile advertisements on an unsolicited basis. Those cases have kind of gone away now,
because everybody is using robo calling and texting. But there’s still protection under unsolicited
faxes. We filed that case in 2005 in state court. In 2011, it got dismissed, but we re-filed it in
federal court. And we’ve been there in front of Judge Caputo now for about five years. Again, we
represent the plaintiffs in a claim that the defendant violated the TCP with this mass faxing. They
sent 11 million faxes back in 2003-2005 time frame. There’s a $500 statutory damages fee --
penalty for doing that. If you do the math, you end up at 5 billion. And it gets tripled if they did it
willingly. And we have letters from the state’s attorney general asking them not to do that. So on
paper that’s a huge case. We have oral argument on our motion for class certification on April 18
this year. JUDGE PATIL: And there is another matter? THE WITNESS: There is a class action,
wage and hour class action, pending before Judge Sammartino in the Southern District of
California. We claim that about 265 truck drivers were misclassified as independent contractors
when they should have been -- their employment status should have been as employees.”); Tr.
1325:13—1329:2 (Osborn) (“Q: Thank you. Just to close the loop on Ruiz V Affinity, you’re in
mediation over that case today, correct? A: Yes. Q: Have you received any fees in that case yet?
A:No. Q: Vaxserve, can you describe -- is -- that’s the junk fax case that you mentioned earlier?
A: Correct. Q: And this was a case that you were listing as part of the inventory that Smith Mazure
had been asking about; is that fair? A: Yes. Q: Is it fair to say at the time you were confident that
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47.  Dersovitz testified that although he expected to get repaid on the remaining
advances with respect to the ONJ Cases and the other advances to Mr. Osborn, he could not be
certain of payment given that the collection still depended on the performances of non-settled, non-

final cases.”®

you had a good chance at recovering a whole lot of money in Weitzner v. Vaxserve? A: We still
have the expectation that the case is pending. Q When did you file that case? A:2005. Q: When
did you first sign that over to RD Legal as part of the case inventory that you understood to be
backing your debt to RD Legal? A:Idon’t remember. It would be early on. It would have been
early on. Q: By 2009? A: Whenever the UCC financing statement was filed, that case would have
been in it. Q: That case would have -- A: Yes. Q: Okay. And status of that case? It says here the
appeal would be fully briefed by December 2014. What’s happened since November 2014 in the
Vaxserve case? A: 1 don’t want to bore everybody with this, this case history. We went from state
court to federal court. Once we got to federal court, the defendant made a bunch of motions to
dismiss based on state court rulings and so forth. Those were all denied. The defendant then made
a Rule 68 offer of judgment, and that -- Q: Can you stop there and explain what that is, general
speaking? A: Under Rule 68, you can offer to settle a case for X dollars. If the plaintiff refuses to
accept the offer -- they have 14 days to respond to the offer. If they don’t respond, it’s deemed
rejected. If they reject it, and then the plaintiff recovers less than the amount that was offered by
the defendant to settle the case, the defendant can recover all of its costs going forward from the
date that they filed the Rule 68 offering. Q: Okay. A: There was a big question about the
interpretation of the application of Rule 68. And around the time the Rule 68 issue became -- Rule
68 offer became an issue in our case, it became an issue in a number of circuit courts across the
country. And so we lost about seven or eight months, probably more, more like a year, waiting for
the Supreme Court to rule on the interpretation or applicability Rule 68 offers. So that’s the appeal
that’s referred in here. Our appeal to the Third Circuit was basically put on hold while the court
took a case from the Ninth Circuit. The Martinez case, ultimately ruled in favor of generally the
plaintiff’s bar, so we got past that hurdle. Again, that’s the appeal that’s referred to in here. Two
years have now passed. We have now fully briefed our motion for class certification. The
defendants fully briefed a motion for summary judgment and a motion to strike one of our client’s
declarations. And we have argument on April 18 before Judge Caputo in Wilkes-Barre. Q: Have
you collected a dollar from that case yet? A:No. Q: If Judge Caputo rules against your clients,
will you collect a dollar? A: No. But I’d like to think he will rule in our favor and we’ll collect
lots of dollars.”); Tr. 1330:10-12 (Osborn) (“Q: Did you collect any fees regarding the U.S. Postal
Service case? A:No.”).

7 Tr. 2683:23—2864:11 (Dersovitz) (“Q: Okay. A: We might have a depressed ROI, but
we’ll get repaid. Q: Well, which is it? Is it that you hope you’ll get repaid, or it is that you know
that you’ll get repaid? A: Until it happens, I can’t guarantee anything. But we have every reason
to believe that we should get repaid. Q: And is one of the reasons that you won’t know until it
happens is because some of Mr. Osborn’s cases have not yet reached the point of settlement or
final judgment? A: Correct.”).
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B. The Cohen Cases
1. The Licata Matter
48.  On our around March of 2007, the Cohen Firm was retained to represent a criminal
defendant, James Licata, in the matter captioned United States v. Licata, No. 3:06-cr-75 (D. Conn.)

(the “Licata Case”).

49.  The Cohen Firm first appeared on behalf of Mr. Licata in the Licata Case in March
of 2007,” and was hired under a $15 million retainer.”®

50.  In October of 2007, the Onshore Flagship Fund advanced $2,500,000 to purchase
$3,256,847.04 purportedly due the Cohen Firm arising out of the Licata Case, at a time when the
criminal action was not yet resolved.”

51. The Cohen Firm resolved the matter in November or December of 2007—after the

funding by Respondents—for probation and house arrest.*

See also Ex. 39 at 12 (representing that new capital “[i]s used to facilitate additional fee
acceleration” without mentioning Respondents’ ongoing use of new capital to fund the Osborn
“workout” situation).

7 See Mot. for Leave to Appear Pro Hac Vice filed by Todd Foster in United States v. Licata,
3:06-cr-75 (D.E. 38) (D. Conn. Mar. 8, 2007).

" Tr. 5779:5—5780:1 (Buchmann) (“Q: And can you describe briefly the Licata matter for
the court? A: Jim Licata had been indicted. As best I recall, this was 2006 late in the year. He
was advised to come see Barry again. Barry -- he engaged Barry to represent him in the criminal
matter and we were engaged and we settled that case that year, 2007, with a probation and house
arrest. Q: Okay. When Mr. Licata came to Mr. Cohen and engaged him, do you know the terms
of the engagement agreement that Mr. Cohen had? A: The same terms in every criminal case. Q:
What were the terms? A: The fee is due upon signing of the agreement or whenever you convince
Barry that you can pay it. And the fee is earned on the day you sign the agreement. Q: And in Mr.
Licata’s case, was the fee earned the day he signed the agreement? A: Correct. Q: What was the
fee due and owing to Mr. Cohen when he engaged, when he was engaged by Mr. Licata? A: $15
million.”).

” Cohen Compl. {21, 23; see also Exhibits to Compl. in RD Legal Funding Partners, L.P. v.

Barry A. Cohen, P.A., No. 2:13-cv-00077 (JLL) (D.E. 4) (“Cohen Compl. Exhibits”) at 29
(Schedule A-1 Dated October 10, 2007 with case “In the Matter of Criminal Prosecution of James
J. Licata™).
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52.  InJanuary of 2009, the Onshore Flagship Fund advanced the Cohen Firm an
additional $575,000 to purchase legal fees owed the Cohen Firm from the Licata Case.’

53.  In April of 2009, the Onshore Flagship Fund advanced the Cohen Firm an
additional $500,000 with respect to the Licata Case.¥?

54.  The advances to Mr. Cohen with respect to the Licata Case did not involve either a
settlement or a final non-appealable judgment.83

55.  From the outset of the representation, Mr. Licata could not pay the Cohen Firm the
$15 million he owed under the retainer agreement. Instead, he and his wife assigned to an entity
formed by the Cohen Firm called East Coast Investments a mortgage that the Licatas owned, and

they also assigned their interest in an apartment building known as “Bel-Air” in New Jersey to

80 Tr. 5780:2-5 (Buchmann) (“Q: And then you said the case was settled with the
government for probationary sentence? A: That case was settled in Hartford, Connecticut I think
in November or December of that year.”); see also supra n. 78.

8l Cohen Compl. { 25; see also Cohen Compl. Exhibits at 42 (Schedule A-3 dated January 26,
2009).

8 Cohen Compl. {{ 28-29; see also Cohen Compl. Exhibits at 53 & 65 (Schedules A-4 and
A-5 dated April 2, 2009).

8 Tr. 2689:21—2691:21 (Dersovitz) (“Q: There’s also a reference on this same page

to East Coast Investment, LLC/201 Kennedy Consulting, LLC. Do you see that? A: Yes. Q: Did
that relate to an advance that you made to Mr. Cohen’s law firms? A: Yes, it did. Q: And by the
end of 2012, that investment amounted to approximately 9.41 percent of the offshore funds’ net
assets, correct? A: Yes, it did. Q: And East Coast Investments/Kennedy Consulting did not relate
to any receivables involving a settlement that had been reached, correct? A: No. Itrelatedto a
legal receivable, a legal fee that arose from a criminal action. Q: And there was no settlement in
that criminal action, correct? A: We financed legal receivables. Q: There was no settlement in that
litigation, correct? A: Technically, correct. Q: And I want to read from Division Exhibit 214, your
deposition testimony at 166 to 167, starting with line 14. ... ‘QUESTION: ... Returning to page
6 of Exhibit 265 and the line regarding East Coast Investments, LLC/201 Kennedy Consulting, did
all of the cases relating to those receivables involve a settlement that had been reached where the
legal fee had been earned? ANSWER: They involved a criminal legal fee that was due and owing
to a law firm. And as I’ve told you, and as I’ve suggested before, you have to look at the totality of
the documents vis-a-vis what is appropriate investment for the funds. QUESTION: Was there any
settlement that had been reached for the cases underlying the East Coast/201 Kennedy Consulting
line? ANSWER: No.” Did I read that correctly, Mr. Dersovitz? A: Yes. And I believe that
matched with my present testimony.”).
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another entity formed by the Cohen Firm called 201 Kennedy, in satisfaction of that retainer
agreement.®*

56.  However, collection on the mortgage promissory notes and foreclosure of the Bel-
Air building both required extensive litigation—litigation which took place ﬁom 2007 through at

least 2014—before true ownership of those assets could be established and the entities formed by

84 Tr. 1395:18—1396:21 (Cohen) (“Q: My question is: What were the terms of the retainer
signed on July 31, 2007? A: Well, the -- you want to know what the fee was in the case? Q: Sure.
A: It was $15 million. Q: And how did you expect to be paid that fee? A: I expected to be paid in
cash. Q: Was Mr. Licata able to pay you in cash? A: It turned out, no, he wasn’t. Q: And when
did it turn out that he was not able to pay you in cash? A: Well, sometime after we entered — you
know, this is a long time ago, so I’m having to give my best recollection. I’m not sure whether it
was before or after we entered a notice of appearance. Usually I don’t issue a notice of appearance
until I get paid. But in this case, I may have found out before we filed notice of appearance. But he
satisfied me that he had a building in New Jersey called Bel Air building, and he gave me that as
security. The building was worth a lot more than a fee. And we were going to use that as collateral
and sell the building, get our fee. Q: When you say ‘we,” who is ‘we?’ A: The firm.”); Tr.
1435:12-21 (Cohen) (“Q: All right. In fact, that fee was earned under your retainer agreement with
Mr. Licata upon the time of the execution of the agreement, correct? A: Right. Q: And you had
already received the security interest in the apartment building at that time, correct? A: I believe
so. Because I believe that I would -- I would not have gone and filed a notice of appearance
without that security.”); Tr. 5786:19—5787:9 (Buchmann) (“Q: And the next sentence, ‘To further
secure payment, CFR also assigned a certain $22 million promissory note of related mortgages
which secure the note and which are owned by a company affiliated with CFR by common
ownership.” Was that accurate at the time? A: Yes, that was the mortgage that was owned by
Cindy Licata, Jim Licata’s wife. She assigned it to a company we had called East Coast
Investments that was owned by Barry, Chris, Jason, myself and the Licatas. And she put us in
charge of collecting it and we used that as collateral. We were allowed to use that note as collateral
to firm up the collateral with RD Legal. Q: The next sentence, ‘This note and mortgage also secure
other advances totaling $3,575,000 by RDLFP’? A: There were further advances that we secured;
it was secured by that mortgage.”); Tr. 5788:16—5789:13 (Buchmann) (“Q: There is another
sentence underneath the one we said that started, ‘Further incremental collateral was also
provided.” Do you see that? A: Yes. Q: Was that correct? A: Yes, we gave RD the collateral of
the building called Bel Air. It was an apartment house over in Newark. Q: So the sentence, ‘That
represents this Bel Air entity to collateralize the law firm’s obligations to RDLFP,’ that was a
correct sentence at the time? A: Yes. That’s an apartment house Licata had given to 201
Kennedy, which was another partnership owned by Barry, Chris, Jason and myself and Todd
Foster. He had given us that collateral and we were assigning that as collateral. Q: There’s a
sentence here that starts, ‘Litigation also clouds this asset.” Do you see that? A: There was a lot of
litigation around that asset. Q: So it’s accurate to describe in this document that litigation also
clouds that asset? A: That’s correct.”).
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the Cohen Firm could determine whether they would be able to obtain any proceeds from their
assignment to the Cohen Firm entities by the Licatas.®

57.  Though the foregoing advances that Respondents made to the Cohen Firm were
purportedly made in connection with the Licata Case, in reality Respondents didn’t lend money on
the fee that was due to the Cohen Firm on the criminal case. Instead, Respondents advanced funds
because the Cohen Firm needed to expend funds in order to clear title in both the mortgage notes
assigned to East Coast Investments and the property interest assigned to 201 Kennedy in order to
have any chance at recouping money from those assignments by the Licatas. In other words, the
funds were advanced with respect to the ongoing litigation that the Cohen Firm engaged in to clear

up other claims to these assets, including claims by lenders, and liens on the building.®

% Tr.5788:24—5789:13 (Buchmann) (“Q: So the sentence, ‘That represents this Bel Air
entity to collateralize the law firm’s obligations to RDLFP,’ that was a correct sentence at the time?
A: Yes. That’s an apartment house Licata had given to 201 Kennedy, which was another
partnership owned by Barry, Chris, Jason and myself and Todd Foster. He had given us that
collateral and we were assigning that as collateral. Q: There’s a sentence here that starts,
‘Litigation also clouds this asset.” Do you see that? A: There was a lot of litigation around that
asset. Q: So it’s accurate to describe in this document that litigation also clouds that asset? A:
That’s correct.); see also Ex. 1186 at 7 (First Quarter 2011 AUPs describing a “bankruptcy
proceeding” to determine ownership of the mortgage note assigned to East Coast Investments and
the “[1]itigation [that] clouds” the Bel-Air building).

86

Tr. 5792:10-18 (Buchmann) (“Q: In that meeting were you asked to examine any
transaction records? A:1 think I was asked about the Licata transaction and I believe my comment
was is that RD Legal really didn’t lend money directly to the Licata criminal case; they really lent
money trying to -- we were trying to free up the collateral and we were all spending money toward
it. And we just used that as additional collateral.”); Tr. 5793:16—5794:14 (Buchmann) (“Q: I
want to ask you a few questions about some of the matters you discussed with Mr. Willingham.
You said a minute ago that Mr. Dersovitz didn’t really lend money with respect to the Licata case.
Can you explain further what you mean by that, please? A: Well, there was -- he didn’t lend
money on the fee that was due us for the criminal case. What I -- what we were able to negotiate,
we needed to spend a bunch of money to try to clear up the collateral if you will, a lot of legal fees.
This -- these transactions had, for lack of a better term, had a lot of hair on them and we had to
clean all of that up. We didn’t know that initially. We were told, it was Mr. Licata told us they
were easy. We found out differently. And Roni agreed to advance some funds to pay -- that we
used a law firm that he suggested we use, pardon me, to try to clear that up. Q: Okay. And when
you say ‘clear that up,” you mean the hair on it? A: Clear up all of the -- there was claims against
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58.  Respondents did not advance funds that were supposedly for the Licata Case
directly to the Cohen Firm—instead, they directly paid bills that the Cohen Firm was incurring to
obtain clear title over the assets assigned to it by the Licatas.?’

59.  Atthe time that Respondents made the first advance to the Cohen Firm that was

supposedly for the Licata Case, and at all subsequent times, Respondents knew that Mr. Licata had

been unable to pay the Cohen Firm under the $15 million retainer agreement, and that Mr. Licata

had instead assigned two assets (the mortgage notes and the Bel-Air building) over which litigation

the building, there were claims of ownership against the building, claims by lenders, people who
said they lent money to him that had issues with the building or article -- sorry, that had liens on
the building. So we had to clean all of that up.”); Tr. 5794:15—5796:1 (Buchmann) (*“Q: Let me
make sure [ understand, Mr. Licata signed a retainer agreement with Mr. Cohen for the criminal
representation; is that correct? A: He introduced us to represent him in the criminal case. Q: The
retainer agreement was for $25 million? A: Yes. Q: Mr. Licata was unable to pay any sort of cash
on that retainer, correct? A: Yes. Q: So he assigned his interest and his wife’s interests in certain
mortgages and real estate assets -- I’m going to use the word "you" and then I will clarify -- step by
step to you; is that correct? A: He offered that as collateral in -- to help pay for the debt, correct.

Q: Okay. And now to clarify, you know, for the record I think it included an entity called -- was it
Kennedy Consultants; am I getting that right? A:I formed two LLCs. One LLC was called 201
East Kennedy. I did that because we were going to take the building as -- take the building in our
name. I didn’t want the building in Cohen, Foster & Romine because it was a regular corporation
and it would be difficult to get it out later. So we formed an LLC to take that. We then formed
another LLC called East Coast Investments when the Licatas agreed to give us the mortgage and
we took over the defense of that mortgage for a share of that mortgage. They were giving up
basically 50 percent of that mortgage in an effort to pay us the fee. Mrs. Licata -- this was a
mortgage given to Mrs. Licata and she agreed to let Mr. Licata use it to pay his fee. Q: What about
Bel Air Holdings? A: Bel Air Holdings was the entity that owned the building called Bel Air. That
was assigned to East to 201.”).

87 Tr. 5796:2-14 (Buchmann) (“Q: And I think you -- I think you explained that, to correct me
if I’'m wrong, but Mr. Dersovitz advanced funds to the Cohen firm in order so that the Cohen firm
may obtain the collateral that Mr. Licata had given them free and clear; is that correct? A: He
didn’t advance the funds to us. He paid bills, he paid legal fees, he paid a bunch of things, I don’t
recall. He might have, but I don’t recall actual funds coming in from the Licata case. Q: Isee. A:
But I recall him spending a lot of money on legal fees and those things and it was just added to
whatever we owed him.”).
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would be necessary before collection was possible.®® Indeed, those assets were pledged over by
the Cohen Firm to Respondents in connection with the very first ﬁnancing.89

60.  The ultimate resolution of the litigation over the Bel-Air building resulted in 201
Kennedy and, consequently, Respondents, losing all ownership interest in the matter and

Respondents will not recover any amounts from that assignment.*

8 Tr. 5796:21—5797:22 (Buchmann) (“Q: The hair you described the collateral had, did

you hide any of that from Mr. Dersovitz? A: We told him about all of that. Q: Did you hide any of
it from him? A:No. Q: Did you ever lie to him about the existence of issues over the collection of
this collateral? A:No. Q: And was it -- was there any sort of understanding that if you were able
to obtain, you know, get your hands on this building and this collateral, you would pay him back
with the proceeds of that; was that the agreement? A: We would pay him back with the proceeds
of that collateral. Q: When Mr. Dersovitz paid the funds in connection with the collateral, he
wasn’t funding any case; is that correct? A: Well, he was helping fund that collateral, trying to
clean up to pay off what we owed him. Q: He wasn’t funding the Licata case, correct? A:No. Q:
Okay. A: We -- no direct funding of the Licata case. Q: Was funding the collection of the
collateral that the firm obtained as a result of the Licata case? A: Correct.”).

% See Cohen Compl. § 22; Cohen Compl. Exhibits at 34 (letter from B. Cohen to R.
Dersovitz dated October 27, 2007 referencing litigation between 201 Kennedy and James Licata).

0 Tr.5797:23—5799:7 (Buchmann) (“Q: What happened, by the way, with that building;
were you guys able to obtain it? A: No, we weren’t. It got to the worse than what we thought it
was. Mr. Licata apparently sold it to somebody else after he sold it to us. We found somebody
made a claim there was a bankruptcy filing between him and I forget the gentleman’s name, but it
went on for years. And in the course of that bankruptcy we were trying to buy it out of the
bankruptcy. We -- that would have cleaned it up by buying it through the bankruptcy, but we
could never get that done and it was just way too many transactions. And apparently the courts
found that -- I will remember this forever, what the judge said about this case. And this was the
bankruptcy case between Mr. Licata and the gentleman, I can’t remember his name. The court
found that they didn’t believe either one of them, but they believed the other person more than Mr.
Licata and that’s how they found it. And after that, it was appealed and appealed and appealed and
I think the appeal has finally given up. I think it’s all done now. Q: It’s in New Jersey, right? A:
It’s in New Jersey, Newark. Q: The building has now been essentially sold or transferred over to
this other person? A: Wherever it’s going. Q: You and the Cohen firm isn’t getting that building,
correct? A: Nothing. Q :201 East Kennedy is not getting any of that building? A:No. Q: Mr.
Dersovitz is not getting anything from that building? A: Not from that.”); see also Tr. 1400:22—
1401:18 (Cohen) (“Q: And you mentioned a litigation to get the interest in the building. When you
say ‘the building,” you mean the Bel Air building? A:1do. Q: Okay. And how did that litigation
result? A: Ultimately we lost that litigation after about four or five years of litigation. We ended
up losing the whole thing. Q: Okay. Was RD Legal involved in any way in the Bel Air building
litigation? A:I don’t remember that they were interested in -- involved in the Bel Air litigation. I
think at some point they hired lawyers to pursue that litigation, because they had a serious interest
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2. The Chau Turnover Litigation

61.  On February 29, 2008, Respondents caused the Onshore Flagship Fund to enter into
agreements with the Cohen Firm to advance $5,812,496.77 to purchase legal fees purportedly due
to the Cohen Firm with respect to a matter called Chau v. Southstar Equity (the “Chau Case”),”' a
civil matter involving a plaintiff who had been shot in a burglary.”

62.  When Respondents advanced Cohen funds for the Chau Case in February of 2008
that case had reached judgment in the trial court, but the judgment was not final or non-
appealable—to the contrary, an appeal had been entered with respect to that matter before the

Florida Supreme Court in May of 2008, and the parties did not reach a settlement until July 2008.”

in preserving that security. And I believe they hired lawyers, but that didn’t work out too well.
But I think Mr. Dersovitz certainly had an interest in trying to preserve that building, from what I
can recall. He had Elliot -- we had a common interest in using that to get our money back, and for
him to get his money back.”).

o Cohen Compl. 1 33-34.

2 Tr.5776:18—5777:3 (Buchmann) (“Q: And did Mr. Cohen settle or get a judgment in that
matter? A: We did. MR. TENREIRO: Objection, leading. JUDGE PATIL: Overruled. Go ahead.
Q: I believe the answer was ‘We did’? A: We did. Q: How was that matter resolved? A: Through
trial. Q: With a judgment? A: Yes. Q: In favor of your client or in favor of Mr. Cohen’s client?
A: In favor of we, yes. Q: And at some point, did you seek funding from Mr. Dersovitz in
connection with the Lai Chau matter? A: Yes, we did. Q: When was that? A: As best I remember,
it was right after the judgment. It may have been closer to the time of the appeal. The defense
appealed the case, but it may have been closer to that. But I thought it was right around that time.
But it was after the judgment was entered.”).

% See Southstar Equity v. Lai Chau, SC08-962 (Fl. 2008) (Docket entry dated May 23, 2008
indicating filing fee of matter; docket entry dated June 9,2008 indicating “Juris Answer Brief”
filed by respondent Lai Chau; docket entry dated July 25, 2008 indicating voluntary dismissal by
parties); see also Tr. 1419:4—1420:25 (Cohen) (“Q: Do you recall a Lai Chau case? A:1do. Q:
What was that case? A: That was what we call a premise liability case. This was a young -- a
young Asian girl that was car jacked in an apartment complex and taken out and the bad guys
wanted her music box in the car. And they shot her in the head three times. Remarkably, she
survived. And I sued the apartment complex on her behalf on inadequate security. And we got a
judgment against the apartment complex for $15 million. Q: And after you obtained the judgment
against the apartment complex, was there an appeal? A: Yes. The defendants appealed that case.
They appealed it to the Second District Court of Appeal. That’s the appellate court in our
jurisdiction. And that court, after a long period of time, three years or so, issued an opinion, I think
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63.  The Cohen Firm accurately represented to Respondents that the appeal of the Chau
Case was still ongoing at the time they sought and obtained funding from Respondents with respect
to that matter.”*

3. The WellCare Actions

64.  The Cohen Firm represented Sean Hellein, a “relator” who in October of 2008 filed

an amended complaint in a civil qui tam action against Wellcare Health Plans (“Wellcare”) in

in ‘08, February of ‘08, and sustained the jury verdict. Q: Was that case also appealed to the
Florida Supreme Court? A: It was. Q: At the time you -- did you sell any of your anticipated fees
in that case to RD Legal? A: Say that again, please. Q: Did you sell any of your anticipated fees in
your case to RD Legal? A: Did I sell any of my anticipated fees? Q: Correct. A: Not that I’'m
aware of. Q: Did you take a loan from RD Legal secured by your fees in that case? A: I believe
we did. Q: When you took a loan from RD Legal against that case, was that case still pending? A
Was the case still pending? Q: Correct. A: I believe the loan -- the answer is yes, it was still
pending. We had -- the case had — it had already been affirmed by the Second District Court of
Appeal. They had written an opinion. Justice Kennedy, very conservative judge, wrote the
opinion.”); Tr. 5776:5—5777:3 (Buchmann) (“Q: And did Mr. Cohen settle or get a judgment in
that matter? A: We did. MR. TENREIRO: Objection, leading. JUDGE PATIL: Overruled. Go
ahead. Q:I believe the answer was ‘We did’? A: We did. Q: How was that matter resolved? A:
Through trial. Q: With a judgment? A: Yes. Q: In favor of your client or in favor of Mr. Cohen’s
client? A:In favor of we, yes. Q: And at some point, did you seek funding from Mr. Dersovitz in
connection with the Lai Chau matter? A: Yes, we did. Q: When was that? A: As best I
remember, it was right after the judgment. It may have been closer to the time of the appeal. The
defense appealed the case, but it may have been closer to that. But I thought it was right around
that time. But it was after the judgment was entered.”).

o4 Tr. 5799:21—5800:22 (Buchmann) (“Q: So the trial, the trial was over is what you are
saying? A: The initial trial was over, the appeal was getting ready to go on, and we laid all of that
out for Roni. Q: So you didn’t -- let me take it step by step: The trial was finished, but the appeal
was still ongoing when you sought financing? A: Correct, it was just starting. Q: You did not
misrepresent the status of the case to Mr. Dersovitz, did you? A: No. Q: So as far as you know you
conveyed to him the appeal is still ongoing, correct? A: Correct. Q: Okay. And do I understand
you are not an attorney, right, is that correct? You are not an attorney? A: No. Q: But do you
know whether at the time you obtained financing on the Lai Chau case there was a final judgment
beyond the point of all appeals? A:1don’t remember. Idon’trecall. Q: Okay. A:If it was -- I
thought we had got financing right around the time of the appeal, so I don’t see how that would be
possible.”).
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federal court in Florida (the “Wellcare Qui Tam Action,” together with the Licata Case the “Cohen
Cases”).”
65. The Wellcare qui tam action was filed ﬁnder the False Claims Act, 31 U.S.C.
§ 3729 et seq., for violations of § 3729(a) and invoking the jurisdiction of the court under
§ 3730(b), as well as several state and local law provisions. See Qui tam Compl. {{ 1-2, 4, 28-101.

66.  The False Claims Act gives the United States Government the explicit right to
intervene in a civil action filed under that Act, or to decline to intervene, in which case the relator
who filed the action shall have the right to pursue the civil action. 31 U.S.C. § 3730(b)(4).

67.  The False Claims Act also provides, as relevant here, that “[i]f the Government
proceeds with an action brought by a person under [§ 3730](b), such person shall . . . receive at
least 15 percent but not more than 25 percent of the proceeds of the action or settlement of the
claim.” 31 U.S.C. § 3730(d)(1).

68. On or about June 3, 2009, Respondents advanced the Cohen Firm $3,042,740.84 to
purchase fees the Cohen Firm hoped to earn “arising out of a qui tam action (False Claims Act) in
which Sean Hellein was a Relator against Wellcare Health Plans.” Cohen Compl. § 39.%

69.  As of that date, the Wellcare Qui Tam Action had not settled, nor had the United
States Government even filed a motion to intervene in that action pursuant to the provisions of the
False Claims Act—the United States filed a motion to intervene in June of 2010 and the case did

not finally settle until February of 2012.%

% §e_é Fifth Amended Compl. in United States of America ex rel. Sean Hellein v. Wellcare

Health Plans (“Wellcare Qui Tam”), No. 8:06-cv-01079 (JSM) (D.E. 6) (M.D. Fl. Oct. 14, 2008)
(“Qui tam Compl.”).

% See also Cohen Compl. Exhibits at 81 (Schedule A-6 providing for funding of
$3,042.740.84 as of June 3, 2009).

9 See Notice of Election to Intervene by United States of America in Wellcare Qui Tam
(D.E. 9) M.D. FL. June 24, 2010); Notice of Withdrawal of Objection to Federal Settlement
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70.  In May of 2009, the United States had filed criminal case against Wellcare Health

Plans (the “Wellcare Criminal Action”), together with a deferred prosecution agreement between
the United States, the State of Florida, and Wellcare (the “Wellcare Agreement”).”® The criminal
case is “separate and apart” from the Qui Tam Action.*’

71.  AsRespondents knew, neither the Cohen Firm nor their client Mr. Hellein was ever

a party to that deferred agreement; Sean Hellein did not even appear in that matter until July of

2011.'%

Agreement by Sean J. Hellein in Wellcare Qui Tam (D.E. 97) (M.D. FI. Feb. 23, 2012); see also
Settlement Agreement in Wellcare Qui Tam (D.E. 71) { B (M.D. Fl. Apr. 29, 2011); Tr. 1417:6-8
(Cohen) (“Q: And in terms of the civil case, when did that settle? A: The civil case, that settled in
2011.”).

98

See Notice of Filing Deferred Prosecution Agreement in United States v. Wellcare Health
Plans, No. 8:09-cr-203 (“US v. Wellcare”) (D.E. 3) (M.D. Fla. May 5, 2009).

% Tr. 1412:11—1413:15 (Cohen) (“Q: Of course, Mr. Cohen. I was asking you to explain to
the Court the general flow or process of a qui tam action so that it’s -- when you get involved or
when your client starts -- becomes involved and then when the DOJ might become involved and
then when your client might hope to recover. A: All right. A whistleblower is also called a relator
in the qui tam field. And so the whistleblower comes in your office. They say, Hey, the company
I am working for is cheating the government in Medicare/Medicaid. And so they discuss it with
us. And we file a complaint under seal. And then we will -- the FBI or the U.S. Attorney’s Office
will read the complaint. And if they want to discuss it with the relator further, then we have a
meeting, and they discuss it. And then if they decide to take the case, then they continue the
investigation themselves. It’s under seal the entire time, because you don’t want -- they don’t want
to put the corporation on notice that they’re being investigated. So that’s what happens. They
investigate it. And now -- in this case, when the investigation was concluded, they indicted
WellCare Corporation, and they indicted some of their principals. But that has nothing to do with
the -- I say nothing to do with -- it’s separate and apart from the civil case.”); Tr. 1450:17-25
(Cohen) (“THE WITNESS: I believe it was related to the criminal. I think that they -- the
document that they’re talking about, I think they — there was a mathematical deducement of the
criminal matter, which -- I remember they estimated a 25 percent relator’s fee in that document,
which was -- I think that’s how they got to the $4200. But that had nothing to do with the
resolution in the civil case.”).

19 See Deferred Prosecution Agreement in US v. Wellcare (D.E. 4) (M.D. Fla. May 5, 2009)
(“DPA”); Motion for Misc. Relief in US v. Wellcare (D.E. 16) (M.D. Fla. July 20, 2011); see also
Tr. 1408:3-17 (Cohen) (“Q: What were those case -- what case were those caption numbers
referring to? A: That was a criminal case, criminal case whereby the United States Attorney’s
Office for the Middle District of Florida indicted WellCare company and some of the principals of
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72.  Under the terms of the Wellcare Agreement, Wellcare among other things agreed to
pay $80 million to the United States and the State of Florida in the Wellcare Criminal Action, but
there was no provision for paying any civil relator in the Wellcare Qui Tam Action under that
agreement.'®!

73.  When Respondents advanced funds to the Cohen Firm with respect to the Wellcare
case, only the Wellcare Criminal Turnover Litigation had settled, whereas the Wellcare Qui Tam

Action in which the Cohen Firm had appeared and with respect to which they were representing

their cHent was still ongoing.'®

WellCare. And that deferred prosecution agreement was a resolution between the WellCare
Corporation and the United States of America of a criminal case. Q: And was your client at the
time in 2009 a party to that criminal case? A: Was he a party to that criminal case? Q: Correct. A:
Not directly. But he had a financial interest in that case.”); Tr. 1451:18-22 (Cohen) (“Q: Okay.
And, again, 2010, with respect to the DPA, the criminal action, how much had the relator been
awarded in that action? A: The relator had not been awarded anything in that action at that time.”);
Tr. 5806:5—5807:4 (Buchmann) (“Q: Right. As far as you recall, was Mr. Cohen or the Cohen
firm a party to this agreement? A: I don’t know if we were party to the agreement because this is
an agreement that comes from the United States District Court, this comes from the United States. I
don’t know if we have to be a party to that because this is the decision by them. I was looking at
the end, WellCare was represented by I think Greg Kehoe and the United States was represented
by Brian Albritton. Q: You are referring to the pages at the back of the exhibit, correct, Division
Exhibit 199? A: Right. I don’t see where anybody was representing Sean Hellein. Q: No one on
this agreement is anyone representing Mr. Hellein; is that correct? A: I don’t think they had to sign
it. The cost was deciding what they were doing with it. Q: Now, you said you forwarded this
agreement to Mr. Dersovitz, correct? A: I believe so. Q: Is it fair to say it was your firm’s
expectation that Mr. Hellein should recover a percentage of the settlement under this deferred
prosecution agreement? A: Certainly.”).

101 See DPA at { 6.

102 Tr. 5778:6-14 (Buchmann) (“Q: What is your understanding of the WellCare matter? A:
There were two parts to that case, a criminal side and civil side. Qui tam side. The criminal side it
didn’t decide and funded. And we were waiting for the Judge to enter, to disburse the funds, that’s
when we went to Roni looking for funding for that case. The civil side was still under -- it was still
going on for a while.”); Tr. 5800:23—5803:11 (Buchmann) (“Q: Now the WellCare case. Let’s
start again so the record is clear: You recall the WellCare case, correct? A: Correct. Q: And is it
fair to say that the Cohen firm represented a person called Sean Hellein, I think? A: Sean Hellein.
Q: And Mr. Hellein filed a civil action under the False Claim Act, correct? A: We filed it for him,
correct. Q : Thank you. The Cohen firm filed a civil action under the False Claim Act; is that
correct? A: Right. Q: And is it fair to say that under the Faise Claims Act, the government might
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District Court, which Mr. Perles refers to as “Clearstream I” (“Clearstream 1”).'? This was the

first of the Peterson Turnover Litigations, the one with respect to which Respondents first invested

Flagship Funds’ assets.

92.  The second pool of assets consists of a building located at 650 5th Avenue in

Manhattan, the subject of a Peterson Turnover Litigation lawsuit captioned In re 650 Fifth Avenue

and Related Properties, No. 08 Civ. 10934 (KBF), commenced by Mr. Perles in 2008 against

essentially the same clients as in Clearstream [ (650 Fifth Turnover Litigation”). 12 1n that

lawsuit, Judge Katherine Forrest granted summary judgment to the plaintiffs and ordering

122 Tr. 1555:22-25 (Perles) (“A.: . . .interrelated cases is about $4.4 billion. And we have
subsequently gone out and attacked three, if you would -- I think of them as pools of Iranian
assets.”); Tr. 1561:10—1562:12 (Perles) (“Q: Okay. So let me -- when did you file this turnover
action? A: Ballpark? Q: Yes. Please. A:2008. Q: And where was that filed? A: U.S. District
Court for the Southern District of New York. Q: Okay. That turnover action, what assets were
you seeking to turn over? I think you explained briefly. But if you could just reiterate what assets
you were seeking to turn over. A: There is a German-owned Luxembourg company called
Clearstream. Clearstream is a financial Goliath. It is also -- at the time, it was Iran’s primary
money launderer in the world. Clearstream had an account at Citibank. And it was using that
account to launder Iranian securities positions in the United States. And we were -- we were
attacking the Iranian securities positions inside of that Clearstream account at Citibank. Q: Okay.
So you had located securities at Citibank in New York; is that right? A: Correct. In Manhattan.
Q: Okay. What was the name of that lawsuit? A: It’s still styled the same way. It’s Peterson vs.
The Islamic Republic of Iran.”); 1563:20—1564:5 (Perles) (“Q: Okay. I think you mentioned that
at some point you filed a turnover action against some assets at JPMorgan? A: That is right. Q:
That is correct. Okay. What is the name of that case? A: Again, that’s Peterson vs. The Islamic
Republic of Iran. Q: Do you distinguish the two somehow? A: I call the first one Clearstream 1
and the second one Clearstream 2.”).

12 Tr.1556:10-24 (Perles) (“A: . . .We have a second pool of assets. It’s actually a building.

It’s 650 5th Avenue in Manhattan. That’s essentially a seizure. Just like -- if Your Honor might
read of an aircraft or a ship or an automobile that got seized by the government, it’s exactly the
same process except the seizure is being done on a joint venture between the government and
certain private law offices who represent plaintiffs. Effectively, the government gets full credit for
doing the seizures. And the victims of Iran terrorism who are participating in this joint venture will
receive 100 percent of the funds from the sale of the building less the government’s cost of
litigation.”).

38



124

forfeiture of the building = The Second Circuit reversed the District Court’s grant of summary

125 the Supreme Court denied review of that decision,'?® and a trial on that matter was

judgment,
scheduled to take place in May and June of 2017 in the Southern District of New York.'*’
93. The third pool of assets consists of approximately $6.7 billion of funds that Mr.

Perles believes were illicitly laundered into JP Morgan Chase by Clearstream. The name of that

case, the third Peterson Turnover Litigation, filed in 2013 by Mr. Perles, is also Peterson v. Islamic

Republic of Iran, No. 13 Civ. 9195 (KBF) (“Clearstream II”’). That action resulted in dismissal of

128

the turnover claims against those assets, < and an appeal of the dismissal is pending before the

Second Circuit.'?
94.  In May of 2010, Respondents caused the Onshore Flagship Fund to enter into an

agreement with Mr. Perles with respect to the Peterson Turnover Litigation, under which the

Onshore Flagship Fund agreed to advance Mr. Perles $10 million, via four different schedules each

124 See In re 650 Fifth Avenue and Related Properties, No. 08 Civ. 10934 (KBF), 2014 WL

1284494 (S.D.N.Y. Mar. 28, 2014). A companion forfeiture action was filed by the United States
action against the building, which also led to Judge Forrest granting summary judgment to the
government. See Inre 650 Fifth Avenue and Related Properties, No. 08 Civ. 10934, 2013 WL
5178677 (S.D.N.Y. Sept. 16, 2013).

125 See Kirschenbaum v. 650 Fifth Ave. and Related Properties, 830 F.3d 107 (2d Cir. 2016).

See Alavi Foundation v. Kirschenbaum, 137 S. Ct. 1332 (Mar. 20, 2017).

In re 650 Fifth Avenue and Related Properties, No. 08 Civ. 10934 (KBF), 2017 WL
2062983 (May 15,2017). The Second Circuit also reversed Judge Forrest’s grant of summary

judgment to the United States. In re 650 Fifth Avenue and Related Properties, 830 F.3d 66 (2d Cir.
2016).
128

126

127

Peterson v. Islamic Republic of Iran, No. 13 Civ. 9195 (KBF), 2015 WL 731221 (S.D.N.Y.
Feb. 20, 2015).

29 Tr. 1556:25—1557:5 (Perles) (“A: . . .The third pool of funding is approximately
$6.7 billion of funds that were illicitly laundered into JPMorgan Chase. We have lost that seizure
below in the District Court, and it’s now been taken under advisement in the Second Circuit.”).
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for $2.5 million, to purchase fees he may be entitled to earn from the case Peterson v. Islamic
Republic of Iran,'*

95.  The first Flagship Funds assets that Respondents disbursed with respect to the
Peterson Turnover Litigation were disbursed in September of 2010, to Mr. Perles, in the amount of
$2.5 million."!

96.  The Flagship Funds then disbursed $500,000 to Mr. Perles on three separate
occasions in 2011, and later in 2011 also disbursed $4 million and $2 million to Mr. Perles,
completing the $10 million promised in May of 2010,

97.  InJuly and August of 2012, the Flagship Funds disbursed an additional $10 million
to Mr. Perles, for a total of $20 million disbursed to him.'*

98.  The Flagship Funds first advanced funds to Mr. Perles co-counsel, Thomas Fay,

with respect to the Peterson Turnover Litigation by advancing $500,000 in May of 2011, and

0 See also Tr. 1593:8—1595:4 (“Q: [discussing Ex. 227 at 23] Do you recognize that,

sir? A:It’s a schedule addendum to the Master Agreement that I executed with RD Legal. Q: ...
So you had, in fact, executed a Master and Sale Agreement with RD Legal, this is on behalf of the
Perles Law Firm; is that correct? A: That is correct. ... Q: ... do you recall approximately when .
. . the Perles Law Firm first entered into a transaction with RD Legal with respect to the Peterson
case? A:]assume it’s 28 May 2010.”); Ex. 227 at 2 (Master Agreement dated May 28, 2010
between The Perles Law Firm and RD Legal Funding Partners, LP); Ex. 227 at 23-24 (Schedule A-
2 to Master Agreement stating purchase price of $2.5 million and executed May of 2010); Ex. 227
at 32-33 (Schedule A-3 for same amount and same execution date); Ex. 227 at 41-42 (Schedule A-
4 for same amount and same execution date); Ex. 227 at 50-51 (Schedule A-5 for same amount and
execution date).

131 E.g., Tr. 5908:22—5909:1 (Dersovitz) (“Q: I’'m going go back to Slide 13 for a moment.
We talked about the timeline. Any reason to believe September, 2010 wasn’t the first Peterson
receivable purchase from Perles? A: I think that’s accurate.”); Ex. 2 at row 2; Respondents’
Opening Slides No. 13.

B2 Ex.6atrows3,4,6,7 & 10.

133 Ex. 6 at rows 14, 15; see also Ex. 1172 (Perles Sch. A-6); Ex. 1232 (Perles Sch. A-7); Ex.
1458 (Perles Sch. A-9).
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another $4.5 million through the end of 2011, for a total of $5 million. The Flagship Funds then
advanced $3.5 million to Mr. Fay in 2012, for a total of $8.5 million advanced.'*

99.  From 2014 through February of 2015, the Flagship Funds advanced an additional
$4 million to Mr. Fay,'® for a total of $12.5 million advanced."*®

100. Starting in September of 2012, Respondents caused the Flagship Funds to begin
advancing funds to purchase portions of individual plaintiffs’ awards with respect to the Peterson
Turnover Litigation, and by June 30, 2015, had advanced approximately $32,715,833 to purchase

such positions.'*’

134 Ex.6atrows5,8,9, 11,12 & 13; see also Tr. 2413:20-2415:14 (Fay) (“Q: [discussion of
Ex. 238 at 2-3, 13, 15, 16 (Fay Sch. A-2)] Do you recognize that document? ... A: Yes, yeah, yes.
... Q: In addition to signing these agreements with RD Legal, did you sign other schedules or
other agreements with RD Legal? A: Yes. Over the years, I did.”); Ex. 238 (Fay Assignment and
Sale Agreement); Ex. 444 at 11 (attachment to email with list of funding schedules between the
Funds and the Fay Kaplan firm); Ex. 1175-1176 (Fay Sch. A-3 and amendment); Ex. 1211-1212
(Fay Sch. A-4 and amendment); Ex. 1253 (Fay Sch. A-5); Ex. 1341 (Fay Sch. A-6); Ex. 1414 (Fay
Sch. A-7); Ex. 1921 (Fay Sch. A-9); Ex. 1968 (Fay Sch. A-10); Ex. 2073 (Fay Sch. A-11); Ex.
2106 (Fay Sch. A-13).

135 Ex. 6atrows 222,226,232 & 241.
136 See Ex. 444 at 11.

137 See Ex. 6 at cells C-16 through C-254, excluding advances to Fay at cells C-222, C-226, C-
232 & C-241. Exhibit 6 represents the first time any particular position first appeared in the
Flagship Funds’ portfolio, see Tr. 536:25—537:6 (Coppola) (“Q: And now Division Exhibit 6, if
Mr. Murphy could please scroll a little bit for the Court’s convenience. Can you please describe,
Ms. Coppola, what this exhibit is? A: It is a list of every case that I categorized at Peterson using
the RD Legal monthly valuation reports for the period June 2011 through January 2016.”). The
particular composition of the Flagship Funds’ combined portfolios at any given month end can be
found in Exhibit 2, see Tr. 526:2—528:8; 531:1—533:15 (Coppola) (“Q: Now can I please direct
your attention to Division Exhibit 2. This is an Excel spreadsheet. Do you recognize this sheet?
A:Ido. Q: What is this sheet? A: This is a master summary I created using all of the case
category subtotals from the RD Legal monthly valuation sheets. Q: So you created this sheet? A: 1
did. Q: Did anyone else make edits or changes to the sheet? A:No. Q: How did you -- can you
explain how you created this sheet? A: Sure. So going exhibit by exhibit, I believe starting at
Exhibit 8 A, I labeled the month of the RD Legal monthly valuation report that the line item refers
to, such as June 30, 2011, and I extracted the total portfolio purchase price from June 30, 2011, the
total indicated portfolio value for June 30, 2011, the total Novartis portfolio purchase price that
was indicated in the report dated June 30, 2011. Then what I did was I took a percentage, which is
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the total Novartis portfolio purchase price divided by the total portfolio purchase price. Q: What is
that? A:Sure. Itis-- Q: You want to look at the screen? A: It is Column E divided by Column
B. MR. TENREIRO: Let me ask Mr. Murphy to toggle between this sheet and Exhibit 8 A, if you
may. Q:Let’s start with Division Exhibit 2. Where does the information in cell B-2 come from?
A: B-2 comes from Exhibit 8 A. Q: Can you show us where in Exhibit 8 A? A: Sure. Cell G-96.
Q: Sorry to reask you to repeat yourself. What is cell G-96? A: It’s the total of the total purchase
price for the RD Legal monthly valuation report dated June 30th, 2011. Q: Going back to Division
Exhibit 2, C-2, where is that from? A: C-2 comes from Exhibit 8 A, and I will tell you the cell in
one moment. So 96, which is the sum of Column Q, like 2 through 93. Q: Back to Exhibit 2,
Column D-2, where does that come from? A: D-2 also comes from Exhibit 8 A. It comes from
cell G-96. Q: Can you look again? A:I’msorry. G-98. Q: Thank you. Let’s go back to Division
Exhibit 2. Where does E-2 come from? A: E-2 is D-2 divided by B-2. Q: Ms. Coppola, F- 2,
what is that? A:F-2-- Q: ’m sorry. What is Column F generally? A: Column F is the total
Novartis indicated portfolio value for a given month denoted in Column A. Q: So in F-2, for
example, where did you get that information from? A: From Exhibit 8 A, the June 30,2011 RD
Legal monthly valuation sheet. Q: Which cell is that? A: Q-100. Q: Again, how did you derive
Q-100? A: Q-100 is the total of all the cases that I marked as Novartis. Q: The total what? A:
Indicated portfolio value. Q: And those indicated portfolio values came from where, again? A:
The RD Legal monthly valuation sheet for the month ended June 30, 2011. Q: Those were the
PDFs? A: The PDFs. Q: Please go back to Exhibit 2. G-2, what is that? A: G-2 is F-2 divided by
C-2. Q: Now, if we can scroll a little bit to the right, Columns H, I, J, K. What are those columns
generally, just the column? A: The column is H, total Cohen portfolio purchase price, I is the
Cohen percentage of total portfolio purchase price, J is total Cohen indicated portfolio value, and K
is Cohen percentage of indicated portfolio value. Q: Let’s take it one by one. H-2, where does that
come from? A: H-2 comes from the PDF of the cases that I marked as Cohen. Q: In Division
Exhibit 8 A, where would H-2 be, if you want to look at 8 A? A: Cell G-102. Q: Staying here, cell
G-104, is that anywhere in Division Exhibit 2? A: Yes. Q: Where is that, if you go to Division
Exhibit 2, please? A:Itis in cell J-2. Q: Cell I, can you just explain how you derive that, what the
calculation was? A: H-2 divided by, I believe it is, B-2. I can’t see it on the screen. MR.
TENREIRO: Scroll to the left just to confirm. A:L-2 divided by B-2. Q: What about cell K-2? A
Cohen percentage of indicated portfolio value, and I arrived at that number by dividing J-2,
believe, by C-2. Once again, it is not showing up on my screen. MR. TENREIRO: Show her C,
please. A: Yes, C-2. Q: Scroll back to the right. Now the next set of four columns L through O,
what are those? A: Those are the same thing I did for the Cohen and Novartis cases, but I just used
the numbers for the cases that I marked as Peterson. I went through the same exercise.”).

Positions appearing in Exhibit 6 could have been participated or sold from the Flagship
Funds’ portfolios at subsequent dates. See also Ex. 5 (same listing with respect to Flagship Funds’
investments in the ONJ Cases); Tr. 536:10-22 (Coppola) (“Q: Ms. Coppola, can I please direct
your attention to Exhibit 5. Do you recognize this document? A: Yes. MR. TENREIRO: Mr.
Murphy, if you could scroll down. Q: Do you recognize this document? A: Yes. Q: What is this?
A: That is a list I compiled of all of the cases that I categorized as Novartis cases. Q: Categorized
from where? A: The monthly RD Legal valuation reports for the time period June 2011 through
January 2016.”).
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101. David X. Martin, Respondents’ proffered expert, described investments in the
plaintiff receivables as “much different and a different type of receivables as opposed to the

receivables in RD Legal.”!*®

1. The Reparation Case

102. The Reparation Case was first filed in the United States District Court for the
District of Columbia in 2001 before Judge Royce C. Lamberth. Peterson v. Islamic Republic of

Iran, No. 01 Civ. 2094 (RCL) (D.D.C.) (“Peterson Reparation Case” or “Reparation Case”). The

Reparation Case was essentially a tort action seeking to hold Iran responsible for the injuries
suffered by the victims of the Marine Barracks bombing in 1983."* In September of 2007, Judge

Lamberth issued a final, default judgment in the original Peterson Reparation Case consolidated

138 Tr. 4192:6-21 (D. Martin) (“Q: So you’re not offering any opinion as to anything related to

that fund; is that fair to say? A:I’m not offering any opinion. Q: Okay. A: But I will say in my
experience that lots of times funds get generated from existing funds. But -- and they’re usually
very specialized. And that’s why they’re spun off. I sort of got the sense in just reading the
transcripts that that vehicle was primarily housed to -- to create -- to look at the receivables related
directly to plaintiffs. And as I had mentioned in my testimony, I thought those were much
different and a different type of receivables as opposed to the receivables in RD Legal.”).

139 Tr. 1557:9—1559:1 (Perles) (“Q: . . .So let me take you back to the origin of the litigation.
Did there come a time that you filed the litigation on behalf of victims and their families for the
Marine barracks bombing? A: Maybe late 2000, early 2001. Q: Where was that filed? A: Again,
for the same venue rules, U.S. District Court for the District of Columbia. Q: Okay. And just
briefly, what was the basis of the statutory -- statutory or legal basis for the claim? A: The
statutory basis of the claim goes back to the Flatow Amendment. It’s 28 U.S.C. 1605(a)(2). Q:
And you’re suing for tort liability? A: It is effectively a giant tort action. It’s for wrongful death
and personal injury. Q: And I think you said you filed several cases, is that correct, with respect to
the Marine barracks bombing? A: There are several cases. This occurred because it was simply
difficult to locate all of those families. Not the least of the problem is that privacy act prevents the
Department of Defense from giving us the addresses of people. They were difficult to locate. So
in one case, you can see, for example, a commandant of the Marine Corps tasked someone on his
staff to find some of these people and to explain to them that they were eligible to join litigation.
So what you had is a case in chief with a series of follow-on actions of people who had either been
noticed either, for example, through the commandant’s office or maybe simply through the Marine
Corps grapevine who wanted to participate. The original plaintiffs, what we called the leadership
committee, didn’t want any of these Marine families left behind. So we kept joining people in
through filing of related cases. Q: And what was the name -- what was the name of the main case?
A: Peterson vs. The Islamic Republic of Iran.”).
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cases against Iran ordering it to pay $2.6 billion.'* Liability-phase actions were filed in the
District of Columbia against Iran based on the Marine Barracks bombing through at least 2008,
with final default damages judgments obtained as late as 2010, leading to over $4 billion in
damages arising out of the Marine Barracks bombing alone.'*!

103.  Obtaining the default judgments in the Reparation Case was described by the lead
attorney for the matter as “the beginning of the case” because there is “significantly more work

involved in enforcing the case than there is in winning the judgment.”'*?

2. The Turnover Litigations

104. In 2008, the plaintiffs in the Peterson Reparation Case filed writs of attachment to

restrain $2 billion in securities entitlements held in the name of the Islamic Republic of Iran by

140

1020.
141

See Judgment in Peterson Reparation Case (D.E. 228) (D.D.C. Sept. 7, 2007); see also Ex.

See, e.g., Valore v. Islamic Republic of Iran, 700 F. Supp. 2d 52 (D.D.C 2010); Tr.
1555:21-22 (Perles) (“A: . . .But the total number for the four or five interrelated cases is about
$4.4 billion.”); see also Tr. 1777:18—1778:12 (Guy) (“Q: Did that have anything -- do you
understand whether that had anything to do with what is called the Peterson litigation? A:No.
Peterson Davis -- there’s so many different groups out there. At one time, we were called under
the Peterson case. Sometimes we were called under the other case. I don’t know. Because our
names don’t officially appear on any of the documents that I’ve seen other than Judge Lanberth’s
ruling in 2012. Q: And I think you said earlier that you didn’t get added to the case until 2008; is
that correct? A: Yeah, not until 2008. Q: Okay. And when you got added, you understood that
the title of your group was Davis? A: Yeah, that’s correct. Q: Okay. But just so we’re clear, that’s
the Marine barracks case we’re all talking about? A: Yes, sir.”).

2 Tr. 1559:13—1560:5 (Perles) (“Q: Okay. Did you obtain a final judgment in this lawsuit at
some point? A: Yes. We obtained a final judgment that was served under U.S. law on the Iranian
Foreign Minister in Teheran. Q: Just approximately ballparking, when was that? A: 2007, maybe.
Q: Okay. Was that the end of the case? A: That’s the beginning of the case. Q: Okay. What do
you mean by that? A: As I said earlier, the enforcement portions of these cases are quite
challenging. And from my perspective, again, it varies a lot from case to case. But if you look
across the broad portfolio of cases, there’s significantly more work involved in enforcing the case
than there is in winning the judgment.”); see also Ex. 223 at 40-41 (Expert Report of Dr. Anthony
Sebok) (district court noting that an attorney who had represented a client into a default judgment
against Iran had high risks of not receiving any proceeds from the case and that the “enforcement
of the default judgment required significant additional legal work...” (quoting Jacobson v. Oliver,
555 F. Supp. 2d 72, 84 (D.D.C. 2008))).
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Clearstream at an account at Citibank, N.A., in Manhattan.'*® The United States District Court for
the Southern District of New York issued a writ of execution as to these assets, which had the
effect of restraining them.'** Following an evidentiary hearing, Judge Koetl of the Soﬁthern
District of New York lifted the restraints as to $250 million of those securities, which were then
sold in the open market.'*

105. In 2010, a new legal action was filed naming the Islamic Republic of Iran but also
Citibank, Clearstream, and others, as defendants, seeking turnover of the approximately $1.75
billion remaining in securities entitlements held at Citibank. This action, referred to as the

[

Clearstream 1,” was filed on behalf of the judgment holders arising out the various Reparation

Cases relating to the Marine Barracks bombing, as well as on behalf of other victims of Iranian-
. 146

sponsored terrorism.

106.  The plaintiffs in Clearstream I, Mr. Perles’ clients, argued that the assets at issue in

the matter were “at all times” the property of the Islamic Republic of Iran.'*’” They also argued that

they were entitled to execute on those assets to enforce their judgments under New York state

43 Clearstream I, 2013 WL 1155576, *5 (S.D.N.Y. filed Mar. 13, 2013).
144
Id.

145 Id. at *2.
146

See, e.g., Clearstream I, 2013 WL 1155576, at *1 n.1 (listing judgment creditors who filed
the Clearstream I, including plaintiffs in Beer v. Islamic Republic of Iran); Beer v. Islamic
Republic of Iran, 789 F. Supp. 2d-14 (D.D.C. 2011) (referring to victims of a 2003 suicide
bombing of a bus in Jerusalem); see generally Bank Markazi v. Peterson, 136 S. Ct. 1310, 1319-20
(2016) (describing foregoing procedural history of the case).

147

Tr. 1566:12-23 (Perles) (“Q: So just to -- maybe a little -- to make sure I understand.
Essentially Clearstream was saying these assets don’t belong to Iran, so you can’t get them? Is that
a fair description? A: That’s a fair description. Q: And what was your position with respect to that
-- 50 you or your client’s position with respect to that defense? A: That the conveyance from Iran
to Ubae was a fraudulent conveyance, and that the assets, in fact, continue at all times to belong to
the Islamic Republic of Iran.”).
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law,'® and that whatever protections the Federal Sovereign Immunities Act (“FISA”) may grant
against the enforcement of judgments against the assets of a sovereign did not apply in that
nr_latter.149

107. On February 5, 2012, President Obama issued Executive Order No. 13,599 (the
“Executive Order”), 77 Fed. Reg. 6659, declaring that “all property and interests” of Iran held in

the United States were to be considered “blocked” assets.'*°

Under certain circumstances, the
Terrorism Risk Insurance Act of 2002 (“TRIA”), allows plaintiffs to execute against “blocked
assets” of a terrorist party.'5 I Under Mr. Perles’ view, the existence of the Executive Order makes
“easier” any argument seeking turnover of assets under TRIA.!*? Indeed, the existence of TRIA
“lessen[ed] enforcement difficulties” against foreign-owned assets that arose given the provisions
of the FSIA.'>

108.  On August 10, 2012, the President signed the Iran Threat Reduction and Syria
Human Rights Act of 2012, and Section 502 of that Act, codified at 22 U.S.C. § 8772 (“§ 8772”),
provided that certain assets belonging to Iran “shall be subject to execution or attachment in aid of

execution in order to satisfy any judgment,” subject to certain court determinations about the

ownership of those assets.'> This provision was enacted “[t]o place beyond dispute the

8 See Clearstream I, 2013 WL 1155576, *5 (citing New York Debtor and Creditor Law §§
276(a), 273-a and N.Y. C.P.LR. §§ 5225, 5227)

149 See id. (citing 28 U.S.C. § 1611(b)(1)-(3)).

B0 Seeid. at *6.

151 Id. at *7 (citing TRIA § 201(a), Pub. L. No. 107-297, Title II, 116 Stat. 2337 (2002)).

Tr. 1572:22-24 (Perles) (“Q: Is it fair to say that the blocking order by President Obama
shortens your TRIA argument? A: It certainly makes it easier.”).

153 Bank Markazi, 136 S. Ct. at 1318 (“To lessen these enforcement difficulties, Congress
enacted [TRIA]™).

134 Id. at *10 (citing § 8772).

152

46



availability of some . . . assets for satisfaction of judgments rgndered in terrorism cases” subject to
the District Court making certain factual findings specified in that statute.'>®

109.  Given that Iran had entered Clearstream I, there was no factual dispute that Iran
owned the assets at issue (though the defendants asserted that as a factual matter other parties had
an interest in the assets, making them not subject to execution.'® Accordingly, what was left for
the District Court to determine was “rarefied legal issues™ relating to “defendants at law as to
whether assets position in a particular way are subject to seizure.”"’

110.  The effect of § 8772 was to “simplify” some of the complex legal questions that
were at issue in Clearstream I.'**

111.  The outcome of Clearstream I was not dictated by § 8772, however, such that the

District Court still had to make factual findings and resolve legal disputes.'>

155 Bank Markazi, 136 S. Ct. at 1318-1319.

156 See Clearstream ], 2013 WL 1155576 at *28 (noting that Clearstream and another bank had
refused to stipulate that they had no beneficial interest in the assets)).

157 Tr. 1575:6-17 (Perles) (“Q: What do you mean by "swept away certain defenses"? A:
Once Markazi -- I’'m sorry. Once Markazi entered this proceeding, the issues really become more
rarefied. There’s no factual dispute that Iran owned these assets. There is simply defenses at law
as to whether assets positioned in a particular way are subject to seizure either under New York
law or New York law with these additional restrictions that the Foreign Sovereign Immunities Act
places on judgment enforcement proceedings.”).

158 Tr. 1575:18-21 (Perles) (“A: ...And the effect of 8772 was to greatly simplify our process.
It was intended by Congress as a vehicle for sweeping away defenses asserted by Markazi.”).

139 See. e.g., Tr. 3408:14-19 (J. Martin) (“A: ...Second, of course, we didn’t think that 502
dictated the outcome. It had a provision in it where if there were other constitutionally-held
property interests, the assets couldn’t be turned over. So there was still a judicial resolution to be
had. And in our view, that left the issue open.”); Tr. 3464:17—3465:20 (J. Martin) (“Q: Right,
because even under 8772, there had to be a determination as to whether someone else had some
sort of constitutionally-protected interest in the assets; is that correct? A: That’s one of the issues
under the statute. And so the question was, could Clearstream assert that. And we said no. And I
think they gave it up. I don’t think they saw it through the end in appeal. Q: You mentioned
earlier this morning that the turnover was not automatic under 8772. Do you recall that? A: Yes.
Q: And is that because of the judicial determinations required? A: Yes. Q: So is it fair to say that
even after the passage of 8772, there was still some disputes, some legal dispute that was live
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112.  The defendants in Clearstream I moved to dismiss the case on various grounds
including lack of subject matter and personal jurisdiction and sovereign immunity, and moved to
vacate the restraints on the assets, but in an opinion of February 2013 the District Court rejected all

of their arguments based, in part, on the operation of the Executive Order, TRIA, and § 8772.%° In

her decision, Judge Forrest noted that the Peterson Turnover Litigation had “been vigorously
litigated” and that the case involved “legal complexities” given that it involved sovereign
interests.'®!

113.  The plaintiffs in Clearstream I, meanwhile, cross-moved for partial summary
judgment seeking turnover of the $1.75 billion held at Citibank, asserting that execution was
proper under New York State Law, under TRIA, and under § 8772.? The defendants opposed

this motion “fill[ing] the proverbial kitchen sink with arguments,” including that § 8772 was

unconstitutional for various reasons including because it violated the separation of powers.'® The

between the parties, the litigants in the turnover action? A: Yes. The dispute was ongoing, and,
yes, we felt that the last section of the act, which dealt with the constitutionally-protected interest,
was still in play and needed to be resolved. We, of course, had the opinion that we didn’t see any
other constitutionally-protected interest and that the plaintiffs would prevail on that issue. But we
did believe that was -- the elements of the statute right through that one required judicial resolution
on the face of the act.”); Tr. 3479:20-23 (J. Martin) (“Q: Would you say that after the passage of
8772, all litigation risk was extinguished from this litigation? A: No.”); see also Bank Markazi v.
Peterson, 136 S. Ct. 1310, 1325-26 (2016).

160 1d. at *11-28.

161 Id. at *1. See also Tr. 1579:18-22 (“Q: Mr. Perles, did this paragraph — this passage that I
read reflect your understanding as to whether this turnover action in Clearstream 1 was, in fact,
vigorously litigated? A: It was vigorously litigated, yes.”).

162 Tr. 1688:2-15 (Perles) (“Q: ...Now, Mr. Perles, did the Foreign Sovereign Immunities Act
provide a basis for the Peterson Plaintiffs to seek turnover of the assets that had been discovered at
Citibank? A: It’s a combination of the Foreign Sovereign Immunities Act and New York State
law. Q: Okay. So without invoking TRIA or without invoking 8772, the Foreign Sovereign
Immunities Act could provide a basis for the plaintiffs to have sought turnover of the action -- of
the assets? A: Absent 8772 and absent TRIA, there are still enforcement provisions which govern
all enforcement actions against foreign sovereigns under the Foreign Sovereign Immunities Act.”).

163 Id. at *28-34.
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District Court rejected the constitutional arguments, and noted that the remaining arguments were
disposed of by operation of § 8772.'% Accordingly, the District Court granted turnover of the
$1.75 billion at Citibank, noting that turnover was proper under § 8772 because there was no
triable issue that the assets belonged to Bank Markazi, the Iranian Central Bank.'®®

114.  After the opinion in Clearstream I, the assets at Citibank were moved to a Qualified

Settlement Fund (“QSF”) at an account at UBS, managed by the Honorable Stanley Sporkin as

trustee.'® The name of the QSF was “Peterson Fund.”'®” Had the decision in Clearstream I been

164 &
165 1d. at *30.

16 Tr.1585:12—1586:23 (Perles) (“Q: All right. So I think we talked about at some point the
District Court ordered turnover of the assets; is that correct? A: That is correct. Q: What happen
to the assets at that point? A: As I mentioned earlier, I had met with the general counsel of
Citibank. He really wanted those assets out of his bank as fast as he could get them out of his
bank. Citibank represented, and I had no reason to believe otherwise, that they did not know that
the funds were being laundered in and out of — that Iranian funds were being laundered out of
Clearstream’s account at the bank. They came to us, and effectively what happened is they
petitioned the District Court judge to discharge those funds to us. They wound up being put into a
QSF. And the Department of Treasury Office of Foreign Assets Control issued a license for the
transfer of those funds from Clearstream to the QSF, which was maintained under the tutelage of a
trustee. It’s a retired Federal Court Judge Stanley Sporkin. And that QSF was established at
Union Bank of Switzerland’s U.S. Headquarters in Stanford, Connecticut. Q: That’s UBS? A:
That’s UBS. Q: What’s a QSF? A: It’s called a qualified settlement fund. Q: And you said the --
I’m sorry. You said the QSF had an account at UBS? A: That is correct. Q: So the assets were
transferred from Citibank to UBS effectively? A: Pursuant to Treasure Department license.”); Tr.
1710:9-25 (“Q: Now, you had said once that putting the money in a qualified settlement fund
would drive the Iranians mad. Do you recall that? A:1do. Q: And why did you feel that? A:
Because the funds were no longer with their money laundering Clearstream. They are in the --
they’re in the possession of an independent trustee in the United States. And to be quite candid,
the trustee who was appointed was Stanley Sporkin, who had been general counsel of the Central
Intelligence Agency, which would have left the Iranians totally befuddled about what the relation
was between the agency and the court system. It was kind of like a double entendre.”).

167 Agreement for the Peterson § 486B Fund Pursuant to 26 U.S.C. § 468B, Peterson v.
Islamic Republic of Iran, No. 10 Civ. 4518 (KBF) (D.E. 461) (S.D.N.Y. July 9, 2013).
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reversed, the assets would have been returned out of the UBS account.'6®

115.  OnJuly 9, 2014, the United States Court of Appeals for the Second Circuit affirmed

the District Court’s judgment in the Peterson Turnover Litigation, holding that turnover was proper
under § 8772 and rejecting Iran’s claims, including the argument that § 8772 was unconstitutional
because it violated the separation of powers.'®

116.  On December 29, 2014, Bank Markazi filed a petition for a writ of certiorari before
the United States Supreme Court, and on April 6, 2015, the United States Supreme Court called for
the views of the Solicitor General with respect to whether to grant the petition.'”

117.  Although the Solicitor General was of the view that the writ should not be
granted,'”" on October 1, 2015, the United States Supreme Court granted Bank Markazi’s petition
for a writ of certiorari to review the constitutionality of § 8772,'” and on April 20, 2016, the
Supreme Court determined by a vote of 6-2 that § 8772 did not violate the separation of powers
doctrine.'™ Justice Ginsburg, writing for the majority, concluded that § 8772 was constitutional

because the statute did not make the outcome of the case a foregone conclusion, but rather

requiring the District Court to make factual determinations or to apply a new legal standard-to

168 Tr. 1588:8-12 (Perles) (“Q: Okay. I was going to ask: Under what circumstances would

UBS have to return the funds? A: Only if she were reversed. And the funds were determined to be
the property of Markazi and not executable under the U.S. law.”).

169 See Peterson v. Islamic Republic of Iran, 758 F.3d 185, 191 (2d Cir. 2014).

See generally Docket in Bank Markazi v. Peterson, No. 14-770 (U.S.) available at
https://www.supremecourt.gov/docketfiles/14-770.htm.

7' See Brief Amicus Curiae of United States in Bank Markazi v. Peterson, No. 14-770 at 1

(U.S. Aug. 19, 2015) available at http://www.scotusblog.com/wp-content/uploads/2015/09/14-770-
US-invitation-brief.pdf.

172 Bank Markazi v. Peterson, 136 S. Ct. 26 (2015).
'3 Bank Markazi v. Peterson, 136 S. Ct. 1310 (2016).

170
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undisputed facts.'™ Chief Justice Roberts and Justice Sotomayor, by contrast, “would [have held)
that § 8772 violates the separation of powers.””5

118.  As of the date of the trial “most” of the assets from the QSF had been distributed,'™
including the portions owed to Mr. Perles, which were paid to him between two and four months

after September of 2016. On September 21, 2016, using third-party financing, Mr. Perles paid

Respondents $62 million on the monies they had advanced to him.'”’

1% 1d. at 1325-1326.

15 1d. at 1330 (Roberts, C.J., dissenting). See also Tr. 1567:24—1568:24 (Perles) (“Q: Did
there come a time during this Clearstream 1 action where there was any motion practice? A: There
were motions to dismiss, motions for summary judgment. The motion for summary judgment was
successful. Sorry. To complete the record, let me back up. At some point, Bank Markazi entered
the proceeding -- asserted that the funds belonged to Bank Markazi and attempted to assert the
Central Bank defense. Clearstream’s defenses and Markazi’s defenses collectively were all
subjects of motions to dismiss and motions or summary judgment. We prevailed on both of those.
Case went up to the Second Circuit. The Second Circuit heard arguments, decided in our favor.
Markazi and -- Markazi took — Clearstream settled -- actually, Clearstream settled between the
District Court proceedings and the Second Circuit proceedings. We then prevailed against
Markazi at the Second Circuit. They filed a successful cert petition at the Supreme Court. The
Supreme Court heard the matter, and by a six to two opinion, affirmed the turnover order ending
the litigation.”).

176 Tr. 1588:18-24 (Perles) (“Q: Okay. And were these assets ever transferred out of the UBS
account? A: After a final and unappealable judgment was entered, we began the process --
actually, I don’t do the distribution. The trustee does the distribution. But the trustee has
distributed most of the funds out of that account.”).

177 Ex. 2333 at 1; Tr. 1612:10—1614:22 (Perles) (“Q: By the way, Mr. Perles, I think you
mentioned that you paid back RD Legal at some point; is that correct? A: That is correct. Q: Canl
direct your attention to Respondents’ Exhibit 2333. I think it’s in your binder also at the back. A:
Yes. Q: Do you recognize this document? A: Honestly, I do not. Q: Do you see where it says in
the first page, this second-to-last paragraph, "62 million payoff amount." Do you see that? A: Yes.
Q: Okay. How much did you pay back the RD Legal firm, as far as you know? A: I believe it was
62 million. Q: And do you see the date of the document, September 20, 2016? A: Yes. Q: At the
time -- I’m sorry. The payoff date September 21, 2016. By September 21, 2016, had you received
any distribution of the assets that were formerly held at Citibank that were at issued at
Clearstream1? A: The trustee received them earlier. So the appropriate question to ask is whether
the trustee had released part of my legal fees to me. Q: And the answer would be? A: The answer
was, the trustee -- the answer was, the trustee paid the RD loan back directly. Those funds never
went to my office. Q: I thought a minute ago you testified -- I’m sorry. Did there come a time
when you refinanced the loan? A:I’m sorry? Q: Did there come a time when you refinanced the
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119. Mr. Fay received his distribution from the QSF around December of 2016, but he
had been able to repay back Respondents $36,898,260.71 from third-party financing in May after
the Supreme Court affirmed Clearstream .

120.  Although most of the funds in the QSF have been distributed, the distribution to

some Peterson plaintiffs has not been enough to cover the amounts they owe financing companies,

including at least one claim originated by Respondents on behalf of another entity.'”

RD loan? A:]Irefinanced the RD loan, yes. Q: Okay. And so when was that? A:I’m sorry.
Excuse me. JUDGE PATIL: He’s going to explain the relationship. THE WITNESS: I got
myself befuddled. Pardon me. BY MR. TENREIRO: Q: Go ahead. A: We refinanced the RD
loan in September. And the fiancier paid -- the second legal fiancier paid RD directly. Q: Okay.
And at that point, had the trustee released any of the funds to you? A:No, no, no. Q: And did
there come a time when the trustee released any of the funds from the qualified settlement fund to
you? A:Yes. Q: Okay. Was that after this payoff letter to RD? A: Yes. It was two, three, four
months later.”).

' Tr.2419:4-25 (Fay) (“Q: ...And have you paid off the -- your debt to RD Legal? A: Yes.
Q: And how did you pay that off? A: Went through another outfit that evened it up. And it was --
it was a better deal, let me put it that way. As it turned out, as soon as we received -- I say "we" --
as soon as I received money from the enforcement, which I believe was in December, they were
paid off as well. So it was nothing still on it. Q: Okay. And when did you refinance that? Before
or after the Supreme Court argument -- or the Supreme Court decision? A: That was after the
Supreme Court decision. That was -- it seemed the Supreme Court decision was April 17 or
something -- it was around my birthday, which is April 16. And it seemed to me it was late April
or early May. I have to check on it, so I can’t say that for certain. I think it’s approximately
correct.”); Ex. 2998.

17 Ex. 499 at 8 (showing Ian Guy sold $292,750 to RD Legal Funding, but only $270,933.17
available for advance, leaving $21,816.83 shortfall); Letter to Judge Forrest, Peterson v. Islamic
Republic of Iran, No. 10 Civ. 4518 (KBF) (D.E. 710) at 5 (S.D.N.Y. Mar. 31, 2017) (noting that in
“many cases . . . the amount owed to [an Advance Company, the largest of which are RD Legal
Funding, and two entities for which Respondents originated claims—Cedars Funding LLC and
Specialty Claim Investments LLC] exceeds the amount of the respective Plaintiff’s initial
distribution”); Tr. 1781:24—1782:7 (Guy) (“Q: Okay. And down below, there’s a negative
number, a negative number, a negative $21,816. What do you understand that to be? A: That’s
how much I still owe RD Legal. Q: What do you mean by "still owe"? A: That I still owe them
$21,816 from the $292,750. Because when they did the disbursement of the moneys off of this
contract that we’re looking at, it was -- 270,000 was going to RDL.”).

52



3. The Risks of the Peterson Turnover Litigation

121.  The Supreme Court’s ruling affirming the lower courts’ judgments in Bank

Markazi v. Peterson, 136 S.Ct. 1310 (2016), put an end to the Clearstream 1."% It was not until

after the Supreme Court’s mandate following that decision was issued that there was a final, non-

appealable judgment permitting distribution of the Citibank funds to victims of Iranian terror.'?'
122.  Perles and Fay were able to obtain “significantly lower rate[s]” for the loans than

they had been able to obtain from the Flagship Funds before the Supreme Court’s affirmance in

Clearstream L.'*?

180 Tr. 1568:20-24 (Perles) (“A: ... We then prevailed against Markazi at the Second Circuit.
They filed a successful cert petition at the Supreme Court. The Supreme Court heard the matter,
and by a six to two opinion, affirmed the turnover order ending the litigation.”).

181 Tr. 1589:4-24 (Perles) (‘YUDGE PATIL: Excuse me. When was the final non-appealable
judgment that enabled that money to flow? THE WITNESS: The final and unappealable
judgment would have been entered by the Supreme Court 11, 12, 13 months ago, I would think.
And then, of course, procedurally the mandate issues to the Supreme Court to the Circuit. The
Circuit issues the mandate down to the District Court. And the District -- once that District Court
mandate issues, then the trustee is free to initiate the distribution process. BY MR. TENREIRO:
Q: Sometime in 2016, is your best recollection? A: Spring. Q: Spring of -- A: And then the
Supreme Court goes out of session in June. And we know they’re going to finish this case before
they go out of session. So my recollection is it was April, May, maybe.”).

182 Tr. 1220:13—1222:10 (Genovesi) (“Q: Okay. And have you ever invested in anything
related to the Peterson matter while at Thrivest? A: We have. Q: Could you explain that
investment? A: We advance funds to some of the lead attorneys. And we also did one or two of
the plaintiffs. Q: When you say "lead attorneys," who are you referring to? A: Tom Fay. Q: And
when did you advance funds to Mr. Fay? A:1don’t recall exactly. I think it was May of 2016. Q:
Okay. And if you don’t recall exactly, do you know when -- are you aware that the Peterson case
was heard by the Supreme Court? A: 1 was, after the Supreme Court decision. Q: So you invested
with Mr. Fay after the Supreme Court decision? A: Yes. Q: Do you have any idea how the terms
of your deal with Mr. Fay compared to the rate Mr. Fay owed RD Legal? A: It was less expensive
for Mr. Fay. Q: Do you have any understanding as to why? JUDGE PATIL: Excuse me? Which
was less expensive? THE WITNESS: My firm’s offer to him was less expensive. So it saved him
some money, which is why he wanted to move. BY MR. BIRNBAUM: Q: Were you involved in
the negotiations with Mr. Fay? A: Yes. Q: Were you involved in determining the effective rate of
interest Mr. Fay would owe you? A: I was involved in the discount we applied to our purchase of
his -- Q: Did the fact that the Supreme Court had already ruled have any bearing on the discount
you arrived at? A: Yeah. Q: Why is that? A: There was no perceived risk in the trade at that
time.”); Tr. 1599:25—1600:21 (Perles) (“Q: All right. Mr. Perles, do you still owe RD Legal this
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123.  Before the Supreme Court’s ruling affirming the District Court’s ruling in

Clearstream I, Mr. Perles at times felt unsure of the ultimate outcome. For example, he “was

troubled by the fact that [the United States Supreme Court] solicited the views of the United

States,” because it is “not a good sign.”'®?

124.  In November of 2013, the United States and Iran, among others, signed a “Joint

184 Given the

Plan of Action” (JPOA) relating to Iran’s nuclear program and sanctions against Iran.
JPOA, Perles was unsure if the Obama administration would continue to defend the

constitutionality of § 8772.'%3

amount? A:Idonot. Q: Okay. And how -- when did you pay them? A: At the -- sometime after
the conclusion of the Supreme Court case, I refinanced the loan transaction with another litigation
funder at a significantly lower rate. Q: I’m sorry? A: At a lower rate. Q: Okay. What was that
rate? A: 18 percent. Q: All right. Why did you refinance the loan? A: Because I could -- at that
point, I could -- I knew that the distribution process was going to be lengthy, and I was able to save
money by refinancing. Q: Okay. Do you have any understanding as to why you were able to get a
lower rate? A: Because all of the attendant risk of litigation was gone from the process.”); Tr.
2419:7-14 (Fay) (“Q: And how did you pay that off? A: Went through another outfit that evened it
up. And it was -- it was a better deal, let me put it that way. As it turned out, as soon as we
received -- I say "we" -- as soon as I received money from the enforcement, which I believe was in
December, they were paid off as well. So it was nothing still on it.”).

18 Tr.1617:21—1618:24 (Perles) (“Q: Okay. Do you know if the Supreme Court called for
the views of the Solicitor General at any time? A: My recollection is that they did. Q: Okay. Did
you have any reaction to that at the time? A: I was troubled by the fact that they solicited the views
of the United States. Q: Why? A:Because -- Q: I’m sorry? A: --if you’re a Supreme Court
watcher, you understand that that’s not a good sign. What you want to happen -- if you have filed
documents in opposition to a cert position -- you know, I think there are probably 7,000 petitions a
year that are filed with the Supreme Court, and the Court typically takes 80 to 85 petitions. So
what you really want is this thing to be ground out with a one line, you know, petition for certiorari
denied on Monday morning at 9:30 a.m. You know, you wind up scanning the Supreme Court
website every Monday at 9:30. The last thing you want is for the Supreme Court to call on the
views of the United States, because that’s an indication that a sufficient number of judges are
concerned about the disposition of a proceeding that they want to hear the views of the United
States.”).

'8 Iran Nuclear Agreement Review Act of 2015, Pub. L. 114-17 (HR. 1191), § 2 (May 22,
2015) (amending The Atomic Energy Act of 1954, 42 U.S.C. § 2011 et seq.).

5 Tr. 1618:25—1619:25 (Perles) (“Q: Okay. Did you have any idea what the views of the
United States might be when the reviews were solicited? A: I did not. Q: Okay. A:No, I -- well,
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125.  Mr. Perles’ own certainty that the plaintiffs in Clearstream I would succeed was
shaken when the Supreme Court granted certiorari to review the case.'®®

126.  Mr. Perles and Mr. Fay in 2014 entered into a financing agreément in which they
acknoWledged that the “Collection Risks are substantial” with respect to enforcing the damages

" awards they obtained in the Reparation Case.'®’

127.  Certain developments in the Peterson Turnover Litigation had the effect of

“simplifying” some of the arguments—such as the passage of § 8772—implying that some of the

arguments were less simple before those developments. '

let me clarify that. The United States had represented to the Senate Foreign Relations Committee
that the statute was constitutional. Therefore, in the ordinary course, that should have been
affirmed at the time that the Solicitor General filed the statement of interest. However, a lot of
geopolitical events had taken place. And the JPOA was being put in place. And the President of
the United States had a different view of Iran at that point, and we just didn’t know where the
Solicitor General was going to come out. He came out at the right place. He came out consistent
with the representations that the Justice Department had made to the Senate Foreign Relations
Committee when that was passed. Q: I’m sorry. In your last answer, you mentioned the JPOA?
A: The Joint Plan of Action. This is the nuclear deal.”).

186 Tr. 1685:11-20 (Perles) (“Q: In fact, you always had an unyielding view that the plaintiffs

were going to win? A: Up until the time that the Supreme Court granted cert. Q: Okay. You were
disappointed or concerned with the Supreme Court granted cert, because it suggested that it wasn’t
going to be just a quick blast out, cert denied? A: Yes. Well, it could not be a blast out

cert denied, because cert was granted.”).

7 Ex.516at2 § 1(c).

188 See supra § 110; see also Tr. 3453:7—3454:15 (J. Martin) (describing availability of
arguments for turnover such as TRIA and § 8772 that became available years after filing of
Clearstream I) (“Q: But the plaintiffs were seeking turnover based on the three potential avenues,
right? The FSIA/state law, TRIA/the executive order and 8772, right? A: And recognizing, as I
know you know, that when the litigation started in 2010, 8772 wouldn’t have been part of the
analysis because it came a bit later. Q: Right. And isn’t it also true that TRIA was not part of the
analysis when the litigation began because the executive order didn’t come until February of 2012?
A: Yeah. I can’t speak to that specifically. But I do know that we evaluated the TRIA argument
based on the blocking order and after that. You could be right. I don’t remember. Q: You don’t
remember the date of the blocking order; is that what you’re saying? A: Yeah,Idon’t. Q: The
memo page 1455 -- A: If you want to point me to a page, what do you remember, that I need to
recall. Q: 1455. A:1don’t mean to be glib. Q: That’s fine. Do you see where it says ‘February
12 while the parties were briefing’ -- A: Very good. Isee that. Q: It’s fair to say, isn’t it, that
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128.  James Martin, the appellate lawyer from Reed Smith who wrote certain memos

about the merits of Clearstream I, did not think that the appeal of the result in Clearstream [ would

5189

be a “sure thing,” "~ and testified more generally that there is “no such thing as a sure bet” in

litigation such as Clearstream ] given “the number of issues . . . the nature of the defenses, perhaps
the complexity of it.”'*
129.  James Martin was “less enthralled” with the FSIA argument for turnover that had

been the basis of the original complaint in Clearstream I, but thought that § 8772 “was going to

strengthen the plaintiffs’ position.”'!

TRIA comes into play when the executive order blocks the assets; is that fair? A: Well, as far as
our evaluation was concerned, we thought the blocking order was important to the TRIA argument
and was very significant in supporting the merits of it. Again, what other people thought was fair
or not fair had to say about that, I’m not sure.”).

1% Tr.3416:11-16 (J. Martin) (“Q: And did you think the results of that appeal were a sure
thing? A: No. A sure thing would be a lock. I’ve been doing appeals for 38 years. With apologies
to Your Honor, I’ve seen a lot of rough justice. So I don’t consider any appeal to be a sure thing.”).

1%0 Tr. 3458:23—3459:9. (J. Martin) (“Q: ... You mentioned earlier today that you can’t be 100
percent sure of the outcome of these cases. Do you recall saying something like that? A:1do. Q:
What did you mean by that? A: I think I’ll stick by my prior explanation. There is, in my view, in
most litigation no such thing as a sure bet. And certainly in a case where you have the number of
issues that were present in this case, the nature of the defenses, perhaps the complexity of it, you’re
not going to take a look at litigation like this and say it’s a sure bet in my view.”).

191 Tr. 3455:3-21 (J. Martin) (“A: There’s a lot packed into that question. So let me unpack it
and say it the way I think. If we had to rank the arguments when we got into it, we thought the
TRIA argument was a very strong argument. And so not only -- and let me just say, had 8772 not
been there and had TRIA been the lead piece of it, we probably would have come out the same
way, that is that this plaintiffs’ litigation had merit. We were less enthralled with the FSIA
argument. But we understood it. And based on the analysis in New York Law that was behind it
and also understanding that we didn’t think that the holding of the assets by Clearstream was a
government activity or whatever the buzzwords were, the FSIA argument was pretty good. When
8772 came, of course, as I said earlier, we couldn’t fully predict how it was going to be argued. But
the way that we saw the case, that was a definite enhancement, that it was going to be -- it was
going to strengthen the plaintiffs’ position, yes.”).
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130. Respondents’ employees told Peterson Turnover Litigation plaintiffs to whom they

offered funding in connection with Clearstream I and the 650 Fifth Avenue Turnover Litigation
that there was “no guarantee” that they would be successful in collecting on their judgments.'”?

131.  The District Court ruled against the plaintiffs in Clearstream II, blocking them from
executing their judgment against those assets.

132.  The Second Circuit reversed the District Court’s grant of summary judgment in the
650 Fifth Avenue Turnover Litigation, forcing a trial on the question of to whom the assets belong.

133.  The Division’s expert Anthony Sebok was of the opinion that the completion risk in
obtaining enforcement of the default judgment was, from 2010 through 2016, as high as it was in
other cases litigated against Iran.'”

134.  The Respondents’ proffered expert David Martin was of the opinion that the assets

at issue in Clearstream [ were “subject to litigation” before they were put in the QSF,'** that there

192 Tr. 1770:20—1771:23 (Guy) (“A: No, sir, I did not do a review. Q: So when you spoke
with Mr. Genovesi, what was the purpose -- I think you said some kind of funding. What did you
discuss with Mr. Genovesi about that funding? A: When I first spoke to Mr. Genovesi -- sorry if [
say his name wrong -- it was in reference to receiving advances on money that was forthcoming if
the lawsuit settled. My stake in it was 1.25 million. And same for my brothers and my sister. But
my oldest brother, who was the fallen Marine -- I shouldn’t say fallen. He is fine -- but was injured,
his -- for that portion of it was 5.5 million, if I’'m not mistaken. So when we spoke about receiving
money, the lawyers had sent out RD and RDL pamphlet, and -- they sent it out. And one of the
discussions on the thread of the Victims of Terrorism Website sent by the law firm was that there
were so many people who were dying from the case, and they weren’t living to see any of the
funds. So the lawyers sent out that pamphlet to all of us, if I’m not mistaken, saying, Hey, here’s a
way to receive some moneys in advance. So my family and I, we discussed it, and I ended up --
just so happenstance, I got a phone call, and it was Mr. Genovesi -- am I saying his name right?”’);
Ex. 284A at 2 (edits by R. Dersovitz to letter to Peterson plaintiffs allowing for possibility that
assets at issue in Clearstream could be returned to Iran).

198 Ex.223 at41-43.

% Tr. 4069:15—4070:1 (D. Martin) (“Q: Who was the obligor on the Fay and Perles
receivables? A: I would say after they were put in the trust and after the Supreme Court had ruled
on it and confirmed it, I would say that the obligor was the trustee of the trust. That is who was
responsible to make those payments. Q: What about before they were put in the trust? A: Before
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was “risk that the Peterson receivables could not collect because of the outcome” of Clearstream

L,'% and that certain developments in the Clearstream I litigation and in the political world made

the outcome of Clearstream I less risky.'*®

135.  Analysis of the issues presented in the Clearstream I case was “very complicated
and complex” and involved a variety of legal issues such as questions of separation of powers and
bill of attainder over the constitutionality of § 8772, questions about the applicability of TRIA,

questions about jurisdiction and sovereign immunity, and questions about property ownership

under the UCC and New York State Law.'”’

they were put in the trust, they were subject to litigation, right? So it was going through the court
system.”).

19 Tr.4095:21-24 (D. Martin) (“Q: Was there any risk that the Peterson receivables could not
collect because of the outcome of some of the court procedures you’ve described? A: Yeah.
Sure.”).

1% Tr.4099:2-23 (D. Martin) (“Q: Is it your testimony that from your perspective, not as a

lawyer, but as someone who is looking at these processes before Judge Forrest orders a turnover in
February 2013, there’s more risk than after? A: Yes. I would say that’s true. Q: It is your
testimony, not as a lawyer, but as a person looking at it from an investment perspective that before
8772 was passed, there is more risk than there is after? A: Yeah. Q: Okay. A: But the question
you’re asking me really is -- running a hedge fund, was that a reasonable risk that they had to
undertake? I would unequivocally say that it was. Q: Okay. And is it your testimony, not as a
lawyer but as an investor, that before the freezing of the funds by President Obama, there’s more
risk than there is after he freezes the funds? A: Well, yeah. Every step along the way the risk
changes. So I would agree with that.”).

197 Tr. 3398:23—3399:10 (D. Martin) (“Q: And what was the scope of your engagement with
respect to the Peterson turnover litigation? A: It evolved. But in the beginning, there were four
principal tasks, I think. This is a while ago. One was to evaluate the merits of the Peterson
litigation as filed and as it was preceding in the New York federal courts. We also were asked to
analyze what then was called Section 502, later became a codified U.S. code section which was a
piece of legislation, Iran reduction. And the question related to constitutionality of that statute. And
then, of course, would it be impactful in Peterson. And that was a fairly recent development as of
this time as I recall.”); 3400:9-15 (D. Martin) (“Q: And prior to preparing this memo, could you
describe the work that you and your team at Reed Smith did to prepare for drafting the memo? A:
Yes. So this was obviously a very complicated or complex piece of underlying litigation and then
its intersection with other federal statutes and then the constitutional issue.”); 3404:15—3405:13
(D. Martin) (“[A:] ...But in terms of the research specifically, if you look at the number of issues
that are raised in the memo, I think it’s pretty evident that there was a lot of ground to cover. And
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136.  Mr. James Martin, whom Respondents hired to conduct an analysis of the “merits”
of Clearstream I, provided no opinion was to the predictability of the outcome of the case, and was
not asked to opine about litigation risk.'*®

137.  Other lawyers at Reed Smith Dersovitz hired to evaluate the investments in the

Peterson Turnover Litigations told Dersovitz, in a memorandum dated August 21, 2012, that

collection on the Reparation Case judgment was subject to litigation and uncertain, stating:
a. “[a]n Assignor’s [defined as injured service members on behalf of whom
claims were made in the Reparation Case] obligation to repay the money
that RD has advanced is contingent on the Assignor’s ability to collect on

the Judgment [defined as the original default judgment entered in favor of

if you’re going to go look at things like separation of powers and bill of attainder and TRIA, you’re
going to generate lots of cases. And you’re going to sort through that and try to get to the ones that
are going to matter and then put them in some comprehensible way, so that RD Legal could
understand the substance of the evaluation, yeah. Q: Turning back to the initial memo, Exhibit
1455 that was dated August 17th, 2012, do you recall what the procedural posture of the turnover
litigation was at that point in time? A: Well, you know, I do from the review quickly. But at that
point, my recollection is that there were a number of motions that were filed by the various parties
that had yet to be decided. There were jurisdictional issues that were raised by several of the
parties. There were immunity sort of issues that were raised by at least one of the parties. There
was a summary judgment filed by the Petersons that was seeking to have the assets turned over.
And those were all in play when we did our first evaluation.”).

198 Tr. 3473:13-25 (J. Martin) (“Q: In terms of the ability to predict the outcome of the
turnover litigation, I think I’ve heard you said a couple of times that nothing’s 100 percent certain
in terms of predicting an outcome in this context; is that correct? A: You can’t predict the outcome
with 100 percent certainty. And I don’t think our memos reflect that we drew that conclusion. Q:
Right. Did you ever advise Mr. Dersovitz anything contrary to what’s in your memos in terms of
your view of the predictability of the outcome of the case? A:No.”); Tr. 3479:24—3480:7 (J.
Martin) (“Q: Did you ever advise RD Legal that after the passage of 8772, litigation risk was
extinguished from this case? A:Idon’t recall saying that. And I’m not sure that we would have
given the other evaluations that we made. I will also say that nobody was asking us about
litigation risk, just to make that clear. We were being asked about the merits of arguments, likely
outcomes, timeline, that kind of thing.”).
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the Assignors in September of 2007 for $2.65 billion in the Reparation
Case], which is the subject of litigation and therefore uncertain”;'*
“at the time the purchase transactions are made, the Assignors will be far

3

from ‘certain to recover some damages’” because “[a]lthough . .. a
judgment (including damage awards to the individual Assignors) as already
been entered, there is no certainty that any Assignor will be able to collect
on that judgment. Presently, the only money in the U.S. that has been
identified to date as possibly belonging to Iran is in the Citibank account
belonging to Clearstream. The ability of Assignors to levy on that account
is the subject of the Turnover Litigation. If that litigation should be decided
in favor of Clearstream, there is a very real possibility that Assignors will be
unable to recover any part of their Awards;”*®

that with respect to the transactions, as Prof. Sebok concluded, “the risk that
RD assumes is not a ‘credit risk,’ but rather a legal risk (i.e., that
Clearstream will prevail on the legal arguments it presents in the Turnover
Litigation);”*!

“RD’s right to recovery is contingent on its ability to access the funds in the
Citibank account that is the subject of the Turnover Litigation (and other

eventualities); >

199

200

201

202

Ex. 714 at 51, 66-67 (Aug. 21, 2012 memo from R. Jaworski to R. Dersovitz).
Ex. 714 at 68 (citation omitted).

Ex. 714 at 69.
Ex. 714 at 72.
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e. In the case of investments in the Peterson Turnover Litigation, “Judgment

has been entered in favor of the Assignors, but the outcome of the Turnover
“Litigation is uncertain and RD may receive nothing if the court rules that the
funds should not be turned over;”203

f. “RD’s collection of funds as a result of a transaction under the Program is
contingent upon a successful outcome in the Turnover Litigation . . . [and] if
the Turnover Litigation results in no money, or less money than the
Assignor is entitled under the Judgment, RD will receive no payments or
smaller than anticipated payments from the Assignor’s attorney;**

g. “despite that all of the transactions made under the Program will be entered
into only after entry of the Judgment establishing liability and the amount of
each Assignor’s award, RD’s recovery will still depend upon a successful
outcome in the Turnover Litigation. If that outcome of that proceeding is
unfavorable, there will be no readily available source of funds to satisfy the
Judgment;”205

h. “Under the Program, RD will purchase the right to receive payment of a
portion of an Assignor’s Judgment Award, and in doing so will agree to

look solely to Iran, or the funds in accounts under Iran’s control or

attributed to it, for repayment;”206 and

203

204

205

206

Ex. 714 at 78.
Ex. 714 at 86-87.
Ex. 714 at 87.
Ex. 714 at 93.
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i. “while the (default) Judgment was entered in favor of the Assignors, the
outcome of the Turnover Litigation remains uncertain.”*"’
138.  Reed Smith was of the opinion that it would be “extremely unlikely that the

Supreme Court would grant” certiorari to review the Second Circuit’s decision in the Peterson

Turnover Litigation, and Dersovitz shared that view,”®® but the Supreme Court granted certiorari.
139.  Reed Smith was of the opinion that the rulings in the 650 5th Avenue Turnover

Litigation matters “likely would be affirmed on appeal,”® but the Second Circuit reversed that

decision, and the lawyers involved in these matters have told their clients that the outcome is

uncertain. 2"

07 Ex. 714 at 100.

208 Tr. 5938:8-19 (Dersovitz) (“Q: At some point, did you ask Reed Smith for an analysis of
whether the Supreme Court would take up the appeal of the Peterson case? A: Yes. Q: What was
their conclusion, what was their initial analysis before this report actually did take up the case? A:
They found it extremely -- they felt that it would be extremely unlikely that the Supreme Court
would grant, sir. Q: Did you agree with that at the time? A: Yes.”).

209 Ex.1977atl.

210 Tr. 1773:19—1774:14 (Guy) (“Q: And then you mentioned that Mr. Genovesi told you that
you don’t have to pay the money back if it turns out this case doesn’t settle? A: If it doesn’t settle,
yes, sir. Q: Did that matter to you in determining whether to enter into a deal? A: Yeah. I mean, it
was a win-win for my family, I thought. You know, the lawyer — the lawyers weren’t saying that it
was going to settle. It was still ongoing. And it kept going back and forth between court and court
and court. They tried to keep us updated as much as possible through the website, but it wasn’t
looking promising. And when I talked to Mr. Genovesi, he sort of convinced me, just by our
conversation, not saying, Ian, you must do this, but just the dialogue we had back and forth about
the case might not settle. So it compelled me to go ahead and do some advances with them.”); Tr.
1784:24—1785:9 (Guy) (“Q: Now, you mentioned a qualified settlement fund before. Do you
have any understanding as to whether there is any other source of money, other than that qualified
settlement fund, that might be available at recovery? A:No money is available now. I know that
the lawyers were going to go a building in -- somewhere here in New York. But they basically
said, Don’t hold your breath so -- something like that.”).
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140. Dersovitz testified that the Reed Smith memos did not affect his view of the
Peterson Turnover Litigation in any way."!

141. RD Legal Funding’s underwriting documents describe the Peterson Turnover

Litigation as a “struggle between Luxembourg, Clearstream Banking SA, holder of the Citibank
accounts, and the families of the hundreds of U.S. Marines injured or killed in the 1983 terrorist
»212

attack” and describes the obligor for these assets as “the Islamic Republic of Iran.

142.  Prospective investors, upon learning of the Peterson Turnover Litigation,

persistently understood that it was not a “settled case” given the ongoing dispute regarding the

release of the funds at Citibank, and had a higher risk profile than the Flagship Funds’ investments,

including because of litigation risk and political risk.2"

20 Tr. 5939:2-21 (Dersovitz) (“Q: Did you seek advice from Reed Smith on the likelihood of
improvements to the United States relations with Iran and whether it would affect the chance of
recovery in Peterson? A: Yes, Idid. Q: And before you sought that advice, did you have a view of
that likelihood? A:Iexpressed it here moments ago. Yes, I did. Q: What was the view you had
before you sought this advice? A: This money was never going back legally and practically. Q:
And what was Reed Smith’s analysis that was shared with you in connection with the likelihood?
A: They felt it was unlikely. If not impossible. Q: And you agreed with that as well? A: Yes. Q:
Did the Reed Smith memos affect your view of the turnover litigation in any way? A:No.”).

22 Ex. 607 at 13-14.

213 E.g., Tr. 877:18—878:15 (Wils) (“Q: And were you interested in investing or potentially

investing in the separate entity? A:No. I was not interested in investing in that. Q: Why not? A:
A few reasons. First of all, the claim was -- the event was 30 years prior. And I -- and I just thought
that’s a long time. Also, there was political risk. I think having a claim against a country like Iran
is extremely risky. I understood they had assets in the United States, but I just thought it was a long
stretch from having a claim to settling a claim. And also, frankly, the idea -- and this is where -- I
think we’re getting a little bit ahead of ourselves, because there is a second conversation. But I’ll
answer your question. That the idea of profiting on someone else’s misfortune and -- wasn’t
something that didn’t feel right to me. [sic] It’s not my nature. And it’s something that I wasn’t — 1
really wasn’t interested in.”); 923:1-5 (Wils) (“Q: The only reason I asked you a moment ago, Mr.
Wils, about whether you did some risk analysis is that you said that you thought the Peterson cases
had a higher risk. A:Ido. Istill do.”); Tr. 1043:13-21 (Condon) (“Q: And you understood, for
your meeting, that Mr. Dersovitz was very confident in the outcome of the Iran cases? A: He
seemed pretty confident, but I understood it wasn’t a settled case. Q: It was a different type of
opportunity, this one special purpose vehicle that would be in the domestic fund in which you were
invested, right? A: Right.”);
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Tr. 1083:19—1084:3 (Schaffer) (“Why did you think it [the Peterson opportunity] was
substantially different? A: Well, it wasn’t well understood at the time. I understand it more now
because I've followed it, you know, from the -- since it all came out. But my understanding is that
there was more legal risk involved and that there -- I think I said another, they could appeal. And it
sounded to me, you know, a bit more uncertain or it’s requiring a bit more of a legal opinion as to
the certainty of it.”); Tr. 1162:19—1163:19 (Schaffer) (“Q: Okay. Now, I think when we spoke
earlier, you mentioned that you viewed the Peterson case as different, fundamentally different than
the strategy of the traditional strategy. Is that correct, sir? A: That’s correct. Q: Okay. I understand
you’re not an attorney, but do you view, you know, why -- you knew it was a non-appealable
judgment, how is it different then? Can you explain that? A: Well, looking now with hindsight, I
think that what’s happened over the past 18 months is -- informs my opinion as to why I knew it
was different. And I don’t know if it’s been discussed at all in the case before me, but the saga
about whether we were going to get the money and whether the supreme court was going to take
the case or not, and when they did, I thought the judgment was going to be -- I’'m sorry, I’'m going
fast. All of this together has been, you know, I think, in my mind, confirmation of why it’s
fundamentally different. I was, at one point, very worried about whether they were going to get
their money back at all. What happens if the supreme court ruled against our position. So that, to
me, was a stressful time where I was basically, fingers crossed, waltmg for news. So that’s unlike
any other case, I believe, in the portfolio.”);

See, infra, n. 825 (Ashcraft testimony);

Tr. 2031:21—2034:22 (Furgatch) (“Q: I think you said you were having a healthy debate
about the Peterson case at that lunch. Could you describe or elaborate what you mean by ‘a
debate,” what you said about the Peterson case? I’ll withdraw and ask a better question. What risks
at that time did you believe there to be related to the Peterson case? A: Well, it’s almost like:
Where do I start? So there’s two big risk areas. One is litigation risk, and I suppose everyone here
is sophisticated on litigation, so I don’t have to run through the bullet points of the things that could
go wrong. I don’t know if that’s the right term. Let me say, the unpredictability of outcomes
associated with litigation. Not to mention the enormous time involved. So there was litigation risk
for one, meaning uncertainty of outcome. Number two, in this particular case, dealing with Iran,
and where Roni and I spent most of our time -- actually, Roni would argue the legal points, and I
would retort with the political points. And the political points I make, which is the second risk area,
is that I sit on the national board for the trade association of my industry. And as a result, one of
the functions that we do is we do a lot of lobbying down in Washington. I have been part of this
process for over 20 years. And I sit on various industry committees. I testified in front of Congress.
I’ve sat with important Congress people and various legislation in the working staffs and so on and
so forth. In summation, I’ve had just enough exposure to what happens inside the Beltway to know
that anything goes. And it’s almost impossible to predict outcomes. And so, so much of this case,
in my view, related to -- or risk factor was international relations between the U.S. and Iran. And
ironically, I remember saying to Roni that, in theory, the hostile relationship between those two
countries could change. You never know. And I never thought in a million years I’d see that in my
lifetime, and then a few months later President Obama, as we all saw in the headlines, actually
moved in the direction of lifting sanctions against Iran. And for me it just kind of validated that
even if you’re an insider in Washington, it’s hard to predict what’s going to happen. So that was
the second risk area was political. The third was time. You have to remember, I mentioned earlier
that the time to recovery in a lending operation is very critical. The sooner you collect, the more
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143.  Various of Respondents’ employees understood the Peterson Turnover Litigation in

ways that contradicted Respondents’ own view of the case, as Respondents knew, including:
a. Mike Davis, a member of the Offshore Flagship Fund investment
committee, who viewed the cash at issue as belonging to Iran;>"*
b. Ms. Markovic, the head of investor relations since September of 2012, who

at various times understood there to be litigation risk in the Peterson

likely you are to collect. The longer it takes to collect, the greater risk you have in collecting as a .
whole. In this particular Iran case, it was my view that Roni was choosing to trade places witha
bunch of unfortunate victims who had already been waiting decades and decades for a potential
recovery. And even in -- even though we know the wheels of justice turn slowly, that’s not within

+ the normal realm. That unto itself just tells you that the likelihood of recovery is greatly at risk. For
all I knew, that would take decades longer. So I mean, those are three major risk areas: the timing,
the political and the litigation. Just off the top of my head. And then, of course, you have the
concentration risk. You’re betting the entire fund on the outcome from one judge or jury? Forgive
me, but I just think that’s absurd from an investment point of view.”);

Tr. 3312:8-20 (Sinensky) (“Q: What was your decision? A: I chose not to invest in that.
Q: Why not? A: Because I thought it had a level of risk that was beyond my parameters and my
investment appetite, mainly because it involved Iran. Q: And what about it involving Iran made it
a risk beyond your appetite? A: Well, it struck me that there was a level of geopolitical risk,
meaning that this was a country that we don’t have diplomatic relations with. And it was a level
that the outcome could not be as well predicted as the basic premise of the fund.”);

Tr. 3624:6-23 (Gumins) (“Q: Let me ask the question, though. Would you have made this
additional investment had you known that your fund was already investing in the Peterson case at
this time? A:No, sir. Q: Why not? A: Because that was headline risk. It morally was indefensible
to me. And it was a very risky investment, extremely risky. Q: Why was it risky to you? A:I’'ma
history student. How long we’ve been suing Cuba for the sugar, for the expropriation in 1959 and
‘60. How about Mexico in 1948. I can go on and on. 1938 with the expiration of oil. It just doesn’t
work out the way you think. I can give you so many cases: Libya, Saudi Arabia. It goes against the
brain of what happens in an international. It just doesn’t come out the way you think when a
government does something.”).

214 Ex. 234 at 1 (Jan. 26, 2011 email from M. Davis to P. Larochelle); Ex. 259 at 1; Tr.
5949:20—5950:6 (Dersovitz) (“Q: Mr. Davis goes on to write, ‘If we do that, in this case Iran
would receive a low rating and the exposures would be limited. If any, the difference here is that
there’s a substantial asset of the obligor being looked at as the payment source continuing on the
next page. Certainly cash is the best asset you can have and everything thus far, the court would
indicate at some point this Iranian cash would be used to settle this and other judgments. But that
is yet to be fully judged upon.” Did you agree at the tlme with Mr. Davis’ statement that this was
Iranian cash? A: No, it was wrong.”).
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Turnover Litigation, and who did not know the concentration of the
Peterson Turnover Litigation in the Flagship Funds’ portfolio until after

March 2014.2"

4. The Peterson Matter and the Offering Documents

144. At various times, Respondents have offered differing explanations as to what point
in time it would have been “proper” under the Flagship Funds’ Offering Documents to invest in the
Peterson Turnover Litigation, including:

a. stating that the business of the Flagship Funds is to buy settlements or
judgments where a “corpus of money” has been “identified”;?'®

b. stating that the business of the Flagship Funds is to buy settlements or
judgments were a “corpus of money” has been “restrained,”*'” and that it

would have been “premature” to invest in the Peterson Turnover Litigation

in 2009 because the assets hadn’t been restrained, 2'® even though, in fact,

the restraints against the assets held by Citibank were filed in 2008;>"°

25 gee infra n. 1255.

216 Tr. 5449:19-5450:2 (Dersovitz) (Discussing Respondents’ Opening Slides No. 1) (“MR.
WILLINGHAM: I’'m going to ask Mr. Puls to put up opening slide 2. BY MR. WILLINGHAM:
Q: You’ve seen this before? A:Yes. Q: Okay. This is a depiction of what we described as RDLF
core investment strategies; is that right? A: Yes.”).

27 Tr.2914:15-21 (Dersovitz) (“Q: You thought a settled case is different from a judgment,
correct? A: A judgment without having monies restrained in my mind is different than a typical
settlement. And understand that I’m not talking about settlements between the two neighbors. I'm
talking about a settlement where one of the counterparties is a large institution.”).

218 Tr. 5879:22—5880:12 (Dersovitz) (“Q: And can you just describe for the court the
chronology of what you discussed with Mr. Perles about the Peterson case at that time? A: He
would have given me a brief description of the matter. At that point in time it would have been
premature, but -- for me to do anything with -- under my operating documents. But he then began
to speak of getting letters of derogatory for an Italian deposition. I just don’t remember the exact
timing. Q: When you say ‘premature’ when you first learned about it, why would it be premature
to invest in Peterson at that point, roughly in 2009? A: Because at that point in time there had been
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c. stating that after the Department of the Treasury informed Mr. Perles that it
believed that the Citibank assets had been laundered into the United States
220

in April of 2010, the case was a “perfect fit” for the Flagship Funds;

d. stating that it was when the Peterson Turnover Litigation was filed (in June

0f 2010) that the case “fits into [their] paradigm” and that is when it was

“game over;”m

no proof indicia that the fund alleged to belong to Iran did in fact belong to Iran. So, it was -- it
wouldn’t have been appropriate until after the funds were restrained.”).

219 Ex. 46 at 1; Tr. 5896:1-3 (Dersovitz) (“JUDGE PATIL: When were the funds restrained?
THE WITNESS: In 2008, so it was two years post.”).

20 Ex. 3109; Tr. 5885:25—5886:22 (Dersovitz) (“Q: Mr. Dersovitz, Mr. Perles writes that he
spoke with the general counsel of OFAC, Office of Foreign Asset Control, O-F-A-C. He verified
the findings found in attachment B. Do you see that? A: Yes. Q: And he also writes, ‘We are
extremely far from posture with OFAC. They are giving us materials and we have agreed to
reciprocate by turning over anything we collect in Italy.” Do you see that? A: Yes, I see that. Q:
You see he has transcripts of -- he is turning over transcripts of UBAE now? A: Yes. Q: How did
the statement form your ability to collect on the Citibank assets that were restrained as a course of
the Peterson case? A: The two confirmed for me under the State of the law that once the turnover
proceeding was commenced, it was merely a seal of conclusion under the current state of laws.
You could have determined that in advance and it was a perfect fit for what I do, discount at the
time value of money during the pendency of intervening court proceeding.”).

21 Tr. 5894:3—5895:18 (Dersovitz) (“Q: When the Citibank assets were initially frozen as a
result of the work done by Mr. Perles that he testified about, did you immediately engage in
funding the litigation? A: No, I actually waited until the turnover action begun because that was
when it fits into my paradigm. So the law -- the underlying judgment was unappealable, it was
final -- excuse me, that’s the term of art. The turnover action is the second proceedings to have
that we direct the sheriff to turn the money over from those proceedings. Once the funds were
frozen, the standard for freezing funds, restraining funds is significantly higher then that was very
probative and that it was game over. Q: And essentially further confirmed by the Italian deposition
confirming the monies were laundered illegally into the United States? MR. BIRNBAUM:
Objection, leading. JUDGE PATIL: Sustained. You used some language to the effect of game
over or something like that. So what I’m trying to understand when that was in your mind. Just re-
explain that. I think I was almost there, but not quite. THE WITNESS: There’s an arrow in your
analysis, but I will get to that in a moment. But I am -- so game over means when you restrain
assets, well, it’s over. It’s done, it’s just a matter of waiting out the judicial process. It’s no
different than anything else I do. You understand the law, you know -- if you understand the law
and are a rare sole like I, I will put it that way that trusts the legal system, you know where it’s
going to wind up. So with understanding the burden of proof that you have to restrain funds in the
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e. stating that “accelerating legal fees on settlements and judgments that are
collectible” is what the Funds’ do;**
f. stating that “identifying funds . . . in a bankruptcy remote vehicle” was

sufﬁcient;223 and

g. stating that they viewed the Peterson Turnover Litigation as having “zero”
litigation risk since 2011;2*
145.  Dersovitz subsequently questioned how any lawyer would ever describe anything

as having “zero risk.”**

first quarter having seen the evidence myself, understanding the reliability of the evidence,
understanding the fact that the monies were laundered, put aside President Obama’s blocking order
which occurred much later, 8772. On that simple basis of law -- on that simple basis of law under
New York State law it was game over. It was only meaning the plaintiffs weren’t going to be
successful.”). '

See also Tr. 6627:5-25 (Dersovitz) (“Q: So let’s focus on this memo at page 67 to 68. 1
want to call your attention to the bottom. Paragraph beginning, ‘Since.” You see it reads -- and I'll
carry over to the next page: ‘Since an assignor’s obligation to repay the money that RD has
advanced is contingent on the assignor’s ability to collect on the judgment, which is the subject of
litigation and, therefore, uncertain, it would appear that the proposed transactions would not create
debt and, hence, would not be covered by TILA and Regulation Z. Similarly, as previously
discussed in Sections 2A2 and 2A3, the proposed assignments would also not appear to be treated
as extension of credits covered by ECOA or FCRA.” Now, by the time you received this memo in
August of 2012, you believed that the Peterson case was game over, as you described it last week,
correct? A: Yes.”).

2 Tr. 6169:19—6170:10 (Dersovitz) (“Q: Mr. Dersovitz, you said a moment ago you were
interrupted and you mentioned judgments -- A: Yes, I did. Q: - on this call? How did you refer
to judgment, do you recall? A: Now, however, we also do judgments, if I recall correctly. Those
were the words that I used. Q: Take a look at the transcript. We don’t need to pay the clip. It’s
short. Page 15, lines 16 to 17, ‘Now we accelerate legal fees on settlements and judgments that are
collectible.” Do you see that? A: Yes. Q: Is that what you were referring to? A: Yes.”).

2 Tr. 5453:10-19 (Dersovitz) (“A: . . .So identifying funds -- now imagine a slightly different
situation. You’ve got a corpus of money in a bankruptcy remote vehicle. I’ve taken my
bankruptcy risk out of the equation. It doesn’t exist anymore. Does that answer your question? Q:
More or less. When you say ‘identified funds,” do you mean the existence of funds that could be
used to satisfy a judgment? A: Yeah. Assuming they’re restraining, yes.”).

24 Tr. 5953:4-7 (Dersovitz) (“Q: What was your view, if any, of the risk associated with that
litigation process you describe here in 2011 at the time? A: Zero.”).
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146.  Dersovitz acknowledges that one cannot accurately refer to an investment in the

Peterson Turnover Litigation as an investment in a “settlement.”**

D. The BP 0il Spill Litigation
147.  With respect to the British Petroleum (BP) oil spill (the “BP Case™), the Flagship
Funds advanced funds to non-attorney entities such as claims processors, claim administrators, and

accounting firms.?’

25 Tr. at 6639:18—6640:5 (Dersovitz) (“Q: And the fact that that turnover action had more
than zero risk, correct? In Reed Smith’s opinion at least? A: The turnover action is litigation.
With that said, I engaged Reed Smith to assess for me on the merits what the likelihood of success
was. And as I explained before, there were numerous bases to get to the end result. Q: But they
didn’t think there was zero risk or they couldn’t have said these deals were enforceable, correct?
A: Have you ever seen or heard of a lawyer saying there was zero risk in anything? I haven’t.”).

226 Tr. 2916:5—2917:7 (Dersovitz) (“Q: You see across the top it reads ‘Investment
Opportunity and Settled Legal Claims’ and describes certain things relating to the 83 Beirut
bombing beneath that, do you see that? A: Correct. Q: The first bullet reads under ‘Opportunity’:
‘Secured investment in settled case advances to plaintiffs in the 1983 Beirut bombing case and
their attorneys.’ Did that accurately describe to you the RD legal investment in the Peterson case?
A: T have nothing to do with organizationally. I had nothing to do with the creation of this
document. . . . Q: First bullet, my question is whether you believe that accurately reflects RD
Legal’s investments in the Peterson case? A:No. Q: Why not? A: Because it’s not settled. It was
always a judgment with a corpus of money restrained. Q: You testified a moment ago a judgment
with a corpus of money restrained is the same thing to you as a settlement, correct? A: Effectively,
yes.”); see also Ex. 288 at 1 (June 21, 2012 email from R. Dersovitz to A. Clark); Ex. 289 at 1.

227

See Exs. 410—415 (schedules to Master Assignment and Sale Agreement between
Onshore Flagship Fund and Claims Strategies Group); Ex. 8ZL rows 208-227 (investments with
Gary Wittock CPA, Clay C. Schuett & First Financial of Baton Rouge); Tr. 1213:5—1214:25
(Genovesi) (“Q: I want to place before you Division Exhibit 411. . . . Do you recognize what this
document is? A: I understand what it is. I’m not really familiar with it. I don’t recall it. But I do
know what it is. Q: Generally speaking, what is it? A: This was our master agreement for one of
the deals we did. Q: Okay. And it’s actually a schedule to that master agreement, correct? A: Yes.
Q: And when you say “one of the deals that we did,” what deal are you referring to? A: This one
looks to be related to the BP Oil spill. Q: And what was that deal? When you say “one of the
deals that we did,” what do you mean by that? A: So we accelerated fees due on that settlement.
Q: And I believe earlier you said you understood the business of RD Legal to be accelerating fees
to attorneys; is that correct? A: Yes. Q: As part of the deal RD Legal did relating to the BP
claims, was that limited to attorneys? A:No. In that case, we did some claims to other firms, like
account administrators or claim administrators -- Q: Do you have any role -- A: -- claims
processor. Q: I’'m sorry? A: Claims processor, I think would be more correct. Q: Do you know
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148.  Dersovitz gave approval for the Flagship Funds to disburse monies to non-attorneys
in connection with the BP Case.”®

149.  Between June 2012 and July 2015, the Flagship Funds deployed over $8 million, as
high as 7.82% of the total funds deployed by the Funds, with respect to the BP Case.”

150.  The BP Oil Spill did not fit into the categories described in the DDQ as financing
“legal fee receivables” on “settlements” or as line of credits, as Respondents believed they were

permitted under the Offering Documents’ “flexibility clause.”*°

who Claims Strategy Group, LLC is? A: The name is very familiar. I forget exactly the names of
the partners. Oh, yeah, Henry Sienema. Q: Do you know if that is a law firm? A: They are not.”).

28 Tr. 1215:23—1217:2 (Genovesi) (“Q: And at some point, I believe it’s your

testimony, that you realized that there were some companies that were able to participate or have a
role in the BP deal that were not law firms; is that right? A: Yes. Q: And somebody made a
decision that RD Legal could, in fact -- or would, in fact, pursue deals with those non-law firms; is
that correct? A: Yes. Q: And what I would like to know is how you came to -- well, let’s start
with how you came to learn that it was okay that somebody at RD Legal had approved doing deals
with non-law firms. A: I don’t recall the details. You know, I -- it must have been internal
discussion that was brought to Roni’s attention that this was something that existed, and he had to
approve saying, Yes, we can proceed with this. Q: Why do you say you believe Mr. Dersovitz
would have had to approve that you could proceed with this? A: Because no one else had the
authority to make those kind of decisions other than Ron. Q: What do you mean by ‘those kinds of
decisions’? A: Deploying capital. No one could say, Let’s wire money to that guy, without Roni
approving it.”).

29 Ex.2atcells P11—P51 and cell Q-50.

20 Tr.2665:11—2667:17 (Dersovitz) (“Q: At any point in time. I’m just trying to get an
understanding -- when you say there are things in the offering memorandum listed as investments
other than the 95 and 5 percent that are listed in the DDQ -- you mentioned flexibility as one
example. My question to you is: What is an investment in flexibility? A: I think a workout would
have to be considered a -- be part of flexibility. I could appreciate an argument that BP might be a
part of flexibility, consider it a factored transaction. Q: And -- A: Perhaps the original to Perles,
the original to Fay and -- Fay and Perles transactions might have been authorized under flexibility
as well as factoring transactions, because they were structured a little differently than most
assignment and sales in our book. Q: It is your testimony that the categories you just described fall
outside of the 95 and 5 percent strategies described in the DDQ? MR. WILLINGHAM: Objection.
Misstates his testimony. JUDGE PATIL: Overruled. THE WITNESS: I’m just — I’m merely
responding to, there are multiple bases that are allowed -- allowed under the offering documents.
The fee acceleration defined here refers to settlements. It doesn’t happen to include the word
“judgments.” There are workouts. And then there are other transactions that are much later in
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E. The Flagship Funds’ Concentration in Non-Settled Cases

151.  Together, the investments in the ONJ Cases, the Licata Case, the Wellcare Qui Tam

Action, and the Peterson Turnover Litigation (together, the “Non-Settled Cases”), and the BP Case
constituted the salient positions in the Flagship Funds, as follows:
a. By June 30, 2011:
i. 10.57% of the value of the Flagship Funds and 9.59% of the dollars
deployed by the Flagship Funds were tied to the ONJ Cases;
ii. 16.39% of the value of the Flagship Funds and 11.37% of the dollars
deployed by the Flagship Funds were tied to the Licata Case and the
Wellcare Qui Tam action; and
iii. 17.56% of the value of the Flagship Funds and 16.33% of the dollars

deployed by the Flagship Funds were tied to the Peterson Turnover

Litigation (with only advances made to.attorneys at that point in
time), for a total of 44.52% of the value of the Flagship Funds and
37.29% of the dollars deployed by the Flagship Funds tied to Non-
Settled Cases;?!

b. By December 31, 2011:

time, such as BP, which you could authorize under flexibility. JUDGE PATIL: Excuse me. When
you’re saying BP, describe what you’re referring to, please. THE WITNESS: British Petroleum.
British Petroleum, the accident. And when that case was settled, it has a very unusual feature to it.
So you had a traditional settlement, but you had a lot of business owners that were permitted to
recover funds for lost income to their businesses. So rather than have lawyers be the ones who
traditionally submit the claims, that settlement was unique in that it allowed for accountants to do
the same thing. But the accountants had to work through -- because who naturally follows and
records the income of a business? An accountant. But the accountants would have to work with
attorney portals, because they couldn’t get the cash directly. They’d have to draw the cash, as |
understand the way the distributions work, through attorneys and through attorney portals. So that
might be an amalgamation.”).

2 See Ex. 2 row 2.
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.
1.

ii.

iii.

12.20% of the value of the Flagship Funds and 10.82% of the dollars
deployed by the Flagship Funds were tied to the ONJ Cases;

17.25% of the value of the Flagship Funds and 11.17% of the dollars
deployed by the Flagship Funds were tied to the Licata Case and the

Wellcare Qui Tam action; and

27.89% of the value of the Flagship Funds and 25.33% of the dollars

deployed by the Flagship Funds were tied to the Peterson Turnover

Litigation (with only advances made to attorneys at that point in
time); for a total of 57.34% of the value of the Flagship Funds and
47.32% of the dollars deployed by the Flagship Funds tied into Non-

Settled Cases;

c. By August 31, 2012:

i

ii.

iii.

10.46% of the value of the Flagship Funds and 9.57% of the dollars
deployed by the Flagship Funds were tied to the ONJ Cases;
12.47% of the value of the Flagship Funds and 7.92% of the dollars

deployed by the Flagship Funds were tied to the Licata Case and the

Wellcare Qui Tam action;
37.47% of the value of the Flagship Funds and 34.10% of the dollars

deployed by the Flagship Funds were tied to the Peterson Turnover

Litigation (with only advances made to attorneys at that point in
time, a total of $28.5 million advanced to those two attorneys from a

total of $83,567.385 advanced by the Funds); and

232

See Ex. 2 row 8.
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iv. 0.68% of the value of the Flagship Funds and 0.90% of the dollars
deployed by the Flagship Funds were tied to the BP Case, for a total
of 61.08% of the value of the Flagship Funds and 52.49% of the
dollars deployed by the Flagship Funds tied into Non-Settled Cases
and the BP Case;m

d. By December 31, 2012:
i. 10.44% of the value of the Flagship Funds and 10.08% of the dollars
deployed by the Flagship Funds were tied to the ONJ Cases;

ii. 11.69% of the value of the Flagship Funds and 7.13% of the dollars
deployed by the Flagship Funds were tied to the Licata Case and the
Wellcare Qui Tam action;

iii. 46.86% of the value of the Flagship Funds and 45.57% of the dollars

deployed by the Flagship Funds were tied to the Peterson Turnover

Litigation (with advances having commenced to plaintiffs in
September of 2012**); and

iv. 0.45% of the value of the Flagship Funds and 0.81% of the dollars
deployed by the Flagship Funds were tied to the BP Case, for a total
of 69.44% of the value of the Flagship Funds and 63.51% of the
dollars deployed by the Flagship Funds tied into Non-Settled Cases
and the BP Case;235

e. By December 31, 2013:

233 See Ex. 2 row 16.

234 See Ex. 6.

5 See Ex. 2 row 20.
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ii.

iii.

iv.

11.09% of the value of the Flagship Funds and 10.91% of the dollars
deployed by the Flagship Funds were tied to the ONJ Cases;
12.20% of the value of the Flagship Funds and 6.69% of the dollars

deployed by the Flagship Funds were tied to the Licata Case and the

Wellcare Qui Tam action;

62.19% of the value of the Flagship Funds and 55.15% of the dollars

deployed by the Flagship Funds were tied to the Peterson Turnover

Litigation; and

0.97% of the value of the Flagship Funds and 2.67% of the dollars
deployed by the Flagship Funds were tied to the BP Case, for a total
of 86.45% of the value of the Flagship Funds and 75.42% of the
dollars deployed by the Flagship Funds tied into Non-Settled Cases

and the BP Case;236

f. By December 31, 2014:

i.

ii.

8.68% of the value of the Flagship Funds and 10.02% of the dollars
deployed by the Flagship Funds were tied to the ONJ Cases, with
respect to which Dersovitz had advanced over $11 million of the
Flagship Funds’ money by June 2014;

13.05% of the value of the Flagship Funds and 6.55% of the dollars

deployed by the Flagship Funds were tied to the Licata Case and the

Wellcare Qui Tam action;

236

See Ex. 2 row 32.
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iii.

iv.

66.41% of the value of the Flagship Funds and 51.68% of the dollars

deployed by the Flagship Funds were tied to the Peterson Turnover

Litigation; and

2.68% of the value of the Flagship Funds and 7.04% of the dollars
deployed by the Flagship Funds were tied to the BP Case, for a total
of 90.82% of the value of the Flagship Funds and 75.29% of the
dollars deployed by the Flagship Funds tied into Non-Settled Cases

and the BP Case;237

g. By December 31, 2015:

i.

ii.

iii.

iv.

9.69% of the value of the Flagship Funds and 10.32% of the dollars
deployed by the Flagship Funds were tied to the ONJ Cases;
8.99% of the value of the Flagship Funds and 6.85% of the dollars

deployed by the Flagship Funds were tied to the Licata Case and the

Wellcare Qui Tam action;
71.72% of the value of the Flagship Funds and 57.69% of the dollars

deployed by the Flagship Funds were tied to the Peterson Turnover

Litigation, such that at its peak in absolute dollars, approximately

$59 million of a total of $107 million deployed by the Flagship

Funds had been deployed into the Peterson Turnover Litigation; and
1.41% of the value of the Flagship Funds and 7.50% of the dollars
deployed by the Flagship Funds were tied to the BP Case, for a total

of 91.81% of the value of the Flagship Funds and 82.36% of the

237

See Ex. 2 Cell G38 and row 44.
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dollars deployed by the Flagship Funds tied into Non-Settled Cases

and the BP Case.”*®

152.  Dersovitz recognized that the Flagship Funds’ portfolio were heavily concentrated

from the outset.”*

III. Respondents’ Misrepresentations in Marketing and Offering Documents
A. Marketing and Offering Documents
153.  Dersovitz knew that the Funds’ marketing materials were used to communicate

with potential investors. 2’

154.  Dersovitz testified that “no one document in itself would give a clear picture of the

funds 99241

28 See Ex. 2 cell B-36, L-36, and row 56.

29 Tr. 6584:23—6585:11 (Dersovitz) (“Q: You include Mr. Slifka in the group that had
selective amnesia? A: For someone to come and say on day one I had a disproportionate share of
my fund, when 20 percent is not a disproportionate share, and I’ve historically been very
concentrated, for you all of a sudden to say -- for these people to say, Oh, I didn’t know, and then
for Slifka to say, I had a 20 percent position -- Q: You don’t believe 20 percent could be a
disproportionate amount? A: Not for us. You have to understand the nature of our
concentrations. We were -- we were heavily concentrated from day one.”).

20 See, e.g., Tr. 2662:20-24 (Dersovitz) (“Q: And did you understand at the time the DDQ
was used with investors that potential investors in the RD Legal funds wanted to know about the
RD Legal funds’ strategy? A: Of course.”); Tr. 5836:8-19 (“Q: The date of this document was
January, 2013; is that right? A: Correct. Q: What, if any, is your understanding of or your
recollection of whether or not this [Ex. 42, FAQ] was handed out during the Tiger 21 investor
meetings? A: This document was always -- almost always on the accidentally omitted included
into a slip on the back of the alpha generation locking mechanism we use and handed out to
investors. Q: That was the standard practice at that time? A: Yes, it was.”); Ex. 340 at 2 (Apr. 17,
2013 email from Dersovitz instructing Meesha Chandarana to share FAQ with potential investors).

41 Tr. 2693:10-16 (Dersovitz) (“Q: The financial -- the annual financial statements wouldn’t

give a clear explanation, correct? A: No one document in itself would give a clear picture of the
funds, every asset that it was in, potential workouts, things that we were considering and so on and
so on.”).
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1. Overviews and Summaries

155. A one-page document describing the Funds’ “Opportunity and Strategy” explained
“RD Legal purchases legal fee receivables from law firms once cases have settled.”*? Investor
Jeffrey Burrow explained that he understood that language to mean Respondents’ “fee acceleration
strategy itself works because they can count on the money coming back to the investors since
they’re only purchasing the receivables on settled cases.”>*

156.  Another document entitled “Executive Summary” explained that RDLF “is a
specialty finance company that provides capital to law firms with contingency based law practices
by purchasing at a discount, legal fees due to them only from cases that are settled,” and that the
Funds’ “portfolio is principally comprised of purchased legal fees associated with settled litigation
and stated also that “The legal fees which result only from settled litigation are past the point of
any potential appeals or other disputes” and that “fees aré generally payable by bond rated entities
such as Municipalities, Insurers and public corporations with aggregate portfolio exposures limited
based upon the creditworthiness of the relevant Payor.”***

157.  Another document Respondents used to describe the Funds to potential investors,

titled “Overview,” reiterated: “RD Legal purchases legal fee receivables from law firms once cases

22 Ex. 267 (reflecting Jan. 2012 portfolio); Ex. 282 at 2, 3 (reflecting March 2012 portfolio);
Ex. 293 at 44 (reflecting June 2012 portfolio); Ex. 35 (reflecting July 2012 portfolio); see also Ex.
260 (Nov. 18, 2011 email reflecting Dersovitz editorial comments on “One pager”™).

243 Tr. 138:25—139:11 (Burrow) (“Q: Okay. Where it says on page 290-4, opportunity and
strategy, do you see that? . . . Do you see where it says, ‘RD Legal purchases legal fee receivables
from law firms once cases have settled’? A: Yes. Q: Okay. What did that mean to you? A: That
meant that the fee acceleration strategy itself works because they can count on the money coming
back to the investors since they’re only purchasing the receivables on settled cases.”).

244 Ex. 252 at 58 (Nov. 2011 email to J. Burrow attaching Executive Summary); Ex. 240 at 2
(same); Ex. 591 (Sep. 2011 email to B. Torres of Athens Capital); see also Ex. 225 at 2 (Executive
Summary to A. Ishimaru); 523 (Executive Summary to W. Levenbaum).
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have settled.”** Investors understood that statement to reaffirm what the Opportunity and Strategy

document stated.**

158.  The Overview further explained, in listing the Funds’ “key characteristics,” that the
“legal fees which arise from settled litigation are past the point of any potential appeals or other
disputes. Therefore the dollar value of the minimum legal fee can be accurately determined.””*’

159. The Overview also stated: “Fees are generally payable by bond rated entities such
as Municipalities, Insurers and public Corporations with aggfegate portfolio exposures strictly
controlled based upon the credit worthiness of the Payor.”?*® Investor Alan Mantell explained this

provided him with another indication of “heightened safety” of the Funds’ investments.**’

45 Ex. 41 (version reflecting returns through year end 2012); see also Ex. 491 (reflecting

returns through year and 2013) (“RD Legal factors legal fee receivables from US-based law firms
once cases have settled.).

246 Tr. 143:6—144:2 (Burrow) (“[discussing Ex. 1592] Q: What is this? A: This is the, as I
call it, the “fact sheet.” I think they call it the ‘investor sheet.” But it’s supposed to be a very brief
synopsis of all the most important information on how the strategy works and how much money is
invested in it and the returns. Q: Okay. And do you see where it says in the first full paragraph --
sorry -- the second paragraph, ‘RD Legal purchases legal fee receivables from law firms once cases
have settled’? Do you see that? A:1do see that. Q: Did that mean anything to you? A: Sure. I
mean, it didn’t mean exactly the same thing. It gives you confidence that this how the strategy
works, and I’ll just -- if you would look right below that under the portfolio, the first line item says,
‘Legal fees are derived from settled litigation past potential appeals or other disputes.” So again,
this is again the linchpin of this entire strategy, that if these had appealable potential, then we
wouldn’t have put the clients’ money there. So, yeah, this means a lot to me.”).

7 Exs. 41,491.
48 Ex 41.

249 Tr. 614:11—615:2 (Mantell) (“Q: If you look at the next paragraph labeled 3 [of the
Overview], please. A: Yeah. That’s restating exactly what I was trying to say that Roni said
which is — I didn’t remember the exact phrasing of what he said in the written documents versus in
the -- in the presentation, what he highlighted, but this is, in essence, what he said. They’re very,
very excellent payors. We’re not taking a lot of credit risk in this -- in this situation. And I think
that was true on the whole. Q: Did you have a -- withdrawn. Did that matter to your investment
decision? A: Absolutely. Q: Why? A: Heightened safety.”).
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2. Marketing Deck

160. A December 19,2011 RD Legal marketing presentation described fee acceleration

as for “Settled Cases Only.”>>
161.  Respondents also utilized a document titled “Alpha Generation and Process” in
marketing the Flagship Funds to potential investors.”' Iterations of the Alpha Generation

document represented the following: “The Fund portfolio is principally comprised of purchased

legal fees associated with settled litigation.”**

162. By November 2013, the Alpha presentations distinguished the primary strategy of

the Flagship Funds from the other funds Respondents offered.?>>

163. The Alpha document explained further: The “legal fees which arise from settled

litigation are past the point of any potential appeals or other disputes and therefore the dollar value

of the minimum legal fee can be accurately determined.”***

a. Investors understood that language as clearly indicating that the Funds

invested in settled cases with no risk as to the judgment.*®

250 Ex. 31 at 11; see also Ex. 31 at 12 (explaining strategy as purchasing “attorney fees only on

settled cases™); Ex. 28 at 11-12 (December 31, 2010 version with same language).
251

See. e.g., Ex. 293 at 19 (Aug. 2, 2012 email to Cobblestone attaching Alpha presentation);
Ex. 336 at 6 (Mar. 29, 2013 email from Markovic to Sinensky, et al. attaching Alpha presentation).

252 Ex. 269 at 3 (undated Alpha; includes returns through year-end 2011); Ex. 38 at 4 (Aug.
15,2012 Alpha); Ex. 40 at 4 (Dec. 2012 Alpha); Ex. 43 at 4 (July 2013 Alpha); see also Ex. 47 at 4
(Nov. 2013 Alpha) (“The primary strategy of the Funds ... is to factor Legal Fee receivables
associated with settled litigation from US based attorneys™); Ex. 50 at 4 (July 2014 Alpha) (same).

253 Ex. 47-4 (describing the strategy of RD Funds “with the exception of” the special
opportunities funds); Ex. 384 (same, as sent to D. Ashcraft).

2% Ex. 38 at 4; Ex. 40 at 4 (same); Ex. 43 at 4 (“In general, the legal fees which arise from
settled litigation are past the point of any potential appeals or other disputes...”).

255 Tr. 616:8—617:3 (Mantell) (“[discussing Ex. 336 at 9] Q: Looking at the top bullet point
here, what did you understand from that sentence? A: The same thing I was reporting before; that
the business was all about - in summary, taking interest in legal fees receivable, financing them,
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164.  The Alpha document highlighted three risks relating to “Fee Acceleration”: (1)
“Seller and Obligor Default,” which Respondents explained was mitigated by several factors,
including that “Defendant(s) have no incentive to settle if they cannot make payment [so] the
settlement validates financial capacity,” (2) “Portfolio Concentration,” a risk purportedly mitigated
by “exposure limits on Obligors,” and (3) the “Time Value of Money,” as risk mitigated by RD

1%

Legal’s “[e]xpertise of knowing the typical tenure of payment for ... various settlements.”>*® The

November 2013 version of the Alpha presentation replaced “Portfolio Concentration” with

“Attorney Theft” as one of three risks identified (with their respective mitigants).>>’

165. Ms. Markovic, in drafting a version of the marketing presentation, that the
description of the portfolio as “principally comprised of purchased legal fees associated with

settled litigation” was distinguishing between the “resolved cases” and the lines of credit.*®

getting paid when very creditworthy payors pay. I’'m saying ‘creditworthy,” because I saw the
second paragraph of the third which was a restatement of what we were just looking at a minute
ago -- settled. No risk of -- not to concern yourself with what was going to happen in the
judgment. You had it.”).

2% Ex. 38 at 12; Ex. 40 at 12; Ex. 43 at 12.

37 Ex. 47 at 10; Ex. 50 at 10 (July 2014 Alpha); see also Ex. 44 at 3-4 (July 2013 FAQ)
(identifying “main risks” as control of cash, obligor risk, and duration related risk); Ex. 49 at 3
(2014 FAQ) (same).

28 Ex.210 at 80:4—81:15 (Apr. 21, 2016 Testimony of Markovic) (“Q: Okay, sorry. So if
you turn to page four of the -- of this Exhibit 107, do you see the highlights there, it says the fund
portfolio was ‘principally comprised of purchased legal fees associated with settled litigation,” do
you see that? . . . And what do you understand that to mean? . .. A: That says to me that the assets
are associated with settled litigations, but that’s not all that’s in the portfolio. Q: ... where do you
get that from, that that’s not all? A: The beginning. Q: The ‘principally comprised’? A: Correct.
Q: So in other words, if this had said that’s all that’s in the portfolio, would that have been accurate
as far as you know? A:No. Q: Why not? A: Because at this time, I knew that there were, lines
of credit also, small portion of the fund. Q: What else was there in the portfolio? A: Various
resolved cases. Q: Was -- were there -- at this point, were there any cases in the portfolio that were
not associated with settled litigation, other than lines of credit? A: I -- you know, I’m not sure if I
knew enough at this stage to answer that question. Q: Well, sitting here today, though, do you
"“know? A: Sitting here today, I know that there are cases in the portfolio that are resolved cases,
whether they’re settlements or judgments, I don’t know that that’s -- that’s really important for the
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3. Due Diligence Questionnaire

166.  Respondents also routinely shared a Due Diligence Questionnaire with investors.?
Versions of the DDQ shared with investors stated, in a section calling for Respondents to describe
their “strategy (in as much detail as possible),” that RD Legal’s “portfolio consists of two
investment products”: “Fee Acceleration (Factoring)” and “Line[s] of Credit.”?*® The DDQ
represented that fee acceleration, or factoring, is the Funds’ “primary investment product an&
represents approximately ninety-five (95) percent of assets under management,” and explained that
“[a] fee acceleration investment is the purchase of a legal fee at a discount from a law firm once a
settlement has been reached and the legal fee is earned.”?!

167.  As late-as June 2014, Respondents made representations in their DDQ, explaining

that what makes their strategy “unique” is that they had “not identified any other registered entities

purpose of these receivables, so I guess, in my mind, they’re the same.”); Ex. 210 at 161:24—
162:21 (“Q: Okay. And turning back to page 4, I’'m trying to get a -- make sure I understand when
you say . . . the document says, “The fund portfolio was principally comprised of purchased legal
fees associated with settled litigation.” We talk about that earlier. Do you recall? A: Yes. Q:
Okay. And I think we discussed that the reason it says ‘principally’ is because the fund also does,
you said, lines of credit? A: I think we said ‘principally’ because not all of it is in this. Q: Right,
so the part that’s not in this -- And by ‘this,” you mean settled litigation? A: Yes. Q: Okay, the
parts -- the part that is not in settled litigation, what is it in, and what -- you know, what was your
understanding at the time as to what it was in? A: In December 2012? Q: Yes. A: I understood
there to be resolved cases and lines of credit.”).

2% See. e.g., Ex. 244 (June 30, 2011 email to J. Burrow attaching Dec. 2010 DDQ at 9); Ex.
262 (Dec. 2011 DDQ given to T. Condon); Ex. 533 (Feb. 14, 2011 email to W. Levenbaum
attaching Dec. 2012 DDQ).

20 Ex.39at 11 (Sept. 2012 DDQ); see also Ex. 262 at 11 (Dec. 2011 DDQ) (same); Ex. 48 at
9 (June 2014 DDQ) (“The primary strategy employed is one in which receivables arising from
settled law suits are purchased at a discount ... The primary focus is on purchasing the
aforementioned receivables of settled cases or non-appealable judgments.”).

21 Ex.39at 11; see also Ex. 262 at 11 (same); Ex. 244 at 18-19 (Dec. 2010 DDQ)
(substantially identical description).
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that traffic solely in post-settlement legal fee receivables. There are entities that lend money to |
contingency fee attorneys, but they take litigation risk, which we don’t.”*¢?

168.  Respondents further stated that “most firms that are involved in the [litigation
funding] space are lenders issuing credit lines to individuals rather than taking the risk of an
obligor,” a distinction Respondents described as “a major difference, as we are not taking
‘individual’ counterparty risk.”2®

169. The DDQ stated that lines of credit constituted “approximétely five (5) percent of” ‘
assets under management, and described the Funds’ line of credit product as different from
factoring because, inter alia, the credit risk relating to the lines of credit depends “on the financial
stability of the law firm who is the borrower.”?%

170. Respondents’ proffered expert witness, Leon Metzger, opined: “IfI see 95 and less
than 5, I would not ask if I were an investor—a ‘reasonable investor” “how much of an asset that

doesn’t fall into these two categories they have.””®> And when Mr. Metzger testified at his

deposition—after submitting his report—he believed the Funds’ investments in Peterson

receivables did not fit into either of the two categories of investments described in the DDQs. %%

22 Ex.48at9 (June 2014 DDQ).

263 Ex.42at 3; Ex. 44 at 2; Ex. 49 at 2; see also Ex. 39 at 12 (DDQ) (Answering “What makes
your strategy unique” by stating there “are few hedge funds that focus solely on this type of
strategy”).

4 Ex.39atl1l.
265

Tr. 5254:23—5255:13 (Metzger, concerning prior sworn testimony) (“Q: Okay. And at
line 16 you’ll see: ‘QUESTION: Would you expect an investor to ask anybody at the fund just
how much of an asset that doesn’t fall into these two categories they have? ‘ANSWER: If] see 95
and less than 5, I would not ask if I were an investor -- a reasonable investor. ‘QUESTION: Why
is that? ‘ANSWER: Because, let’s say, that it’s 95 and 1, and it’s 4 percent. If-- does not strike
me as being material, necessarily, in terms of my making an investment decision to invest in the
fund given everything else.” Did I read that correctly? A: Yes.”).

266 Tr. 5260:1-11 (Metzger) (“Q: So at the time of your deposition, you believe the Peterson

law firm receivables fit into some category other than the two described in the ‘Describe your
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171. Many of the DDQ’s representations were important parts of the total mix of
information investors considered in arriving at investment decisions about the Flagship Funds. For
example, the first line of investor Tom Condon’s due diligence notes reflect the representation in
the DDQ provided to him that “factoring” comprised 95% of the Funds’ accounts receivable.2%
Similarly, invéstor Asami Ishimaru recalled, in a January 2013 email, that what led her (and others)
to get “comfortable with RD Legal originally was that Roni was only (95%) lending against
resolved cases.”28
172.  Dersovitz testified that, although the DDQ described the Funds’ portfolio as

consisting of 95% factoring and 5% line of credit, he understood that there were investments that

did not fit into either of those categories and investors would need to look at other documents to

269

ascertain that fact.

strategy’ section of the September 2012 DDQ, correct? A: Correct. Q: Okay. And that’s because
the Peterson case involved what you understood to be default judgments, correct? A: Because
Peterson related to judgments, yes.”).

%7 Ex.263atl.

68 Ex. 318 (Jan. 25,2013 email from A. Ishimaru to P. Craig, copying S. Gumins).

269 Tr. 2668:16—2670:5 (Dersovitz) (“Q: When you say 95 is an accurate number, is 95 an
accurate number of what the DDQ was communicating to investors was invested in fee
acceleration or factoring product? A: I’m sure as of September of 2012, that was our
understanding collectively. Q: What was your understanding? A: That 95 percent was a factoring
product. Q: And that 5 percent was in the line of credit? A: I would have to say yes. Q: And
sitting here today, you believe that there were other investments that were made that didn’t -- that
didn’t fit into the line of credit or the fee acceleration categories; is that correct? A:I would have
to think so, yes. Q: Do you think an investor, having read that 95 percent was in one product and 5
percent was in another product, would have to think that there must be more percents left?
[objection overruled] THE WITNESS: And we -- this would only be one piece of documentation
that an investor would look at. We would provide them with numerous materials once requested.
This isn’t the only thing that an investor looks at in due diligence. . .. Q: So, Mr. Dersovitz, if an
investor did look at the fee acceleration and line of credit categories here, are you -- is it your
testimony that they would need to look at other documents to figure out that there were
investments other than fee acceleration and lines of credit in the flagship funds’ portfolio? A: Yes.
Naturally, they -- yes.”).
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173.  Other of Respondents’ marketing materials also made representations about what
percentage of the Funds’ portfolios were in fee acceleration investments and lines of credit. For
example, Respondents’ December 19, 2011 marketing document represented that 94.99% of the
Funds’ portfolios were in “Fee Acceleration balances” as of August 31, 2011 and 5.01% in “LOC
balances” as of the same date.?™

174.  Dersovitz knew the Osborn ONJ Cases did not fit into either category—fee
acceleration or lines of credit—but instead tried to pass it off as a “workout situation” without
explaining which of the two categories those fit into.””"

175. The DDQ described “the defendants who are obligated to pay the legal fee[s]”
under such factoring agreements as “corporate and commercial investment grade firms.”*”

176. Investors found the DDQs’ description of the Funds’ “strategy” to be an important
part of the mix of information they considered in making investment decisions about the Flagship
Funds.2”? Mr. Condon, for example, described the DDQ as “an even further deeper dive into the

guts of the investment in the firm.”>"*

M Ex.31atl2,14.

o Tr. 2677:10—2678:12 (Dersovitz, regarding prior sworn testimony) (“Q: Mr. Dersovitz, if
you could please turn to the Division Exhibit 214, your deposition testimony at line page 135, line
7. QUESTION: As of September 2012, did you understand the jaw cases to be cases in which a
settlement had been reached? ANSWER: No, I did not. QUESTION: Did you understand the
jaw cases to be cases in which a fee had been earned? ANSWER: No, I did not. QUESTION:
Did you understand the jaw cases to be cases where a corpus of money had been identified?
ANSWER: No, I did not. QUESTION: Did the jaw cases fit into the fee acceleration part of
RD’s business, the credit line facility part of RD’s business, or something different? ANSWER:
Something different. QUESTION: So you consider it neither fee acceleration nor the credit line.
Is that fair? ANSWER: Correct. There isn’t a finance business that doesn’t have workout
situations in place.’ [sic] Were you asked those questions, and did you give those answers? A:
Yes, I do. AndIdon’t think I really said something different now.”).

2 Ex.39atll.

2B Tr.420:14-23 (Garlock) (“[discussing Ex. 293 at 14] Q: . . . Do you see the section on the
left that says describe your strategy in as much detail as possible? A:1do. Q:Is that something
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177.  The DDQ represented to invest§rs that they “would be notified of any major change
to the methodology used to manage the portfolio, any new investment idea, or any major negative
event.””™ As Mr. Burrow explained, that representation gave investors confidence that RD Legal
would continue implementing its investment strategy after investors entrusted their money to RD
Legal, and Respondents would notify investors if they changed the Funds’ investment stratcgy.276

178. The DDQ represented that the Funds’ “portfolio is constructed with diversification
in mind, and as such is made-up of many litigants, many law firms, and a variety of different
claims.”*"’

179. The DDQ also explained that “Monthly Investor Statements,” “Investor

Performance Sheets,” a “Policy and Procedures Report,” and “Year-end audited financial

you would have read when you received this document? A: Definitely. Q: Why is that? A:
Understanding the strategy better is extremely important, that part of the due diligence process.”).

2 Tr. 957:7-17 (Condon) (“Q: And what do you understand the due diligence questionnaire to
be? A: Soa DDAQ is an even further deeper dive into the guts of the investment in the firm. Q: Is
that something you would read before investing? A: Yes. Q: Why is that? A:Ialways ask fora
DDQ. Most firms have it. I want to know -- I want to learn everything I possibly can before I
make a decision on whether to investor not.”).

215 See, e.g., Ex. 39 at 14; Ex. 48 at 11 (June 2014 DDQ).

26 Tr. 108:19—109:11 (Burrow) (“Q: Thank you. And directing your attention to page DIVX
244-22 . . . ‘Investors would be notified of any major change to the methodology used to manage
the portfolio, any new investment idea or any negative event.’ ... What did that mean to you? A:
It meant that I could allow myself to remain confident that the strategy would take place even after
I had decided to put investors’ money there, and if something changed to the strategy, they would
notify me.”); see also Tr. 137:7-22 (Burrow) (“Q. Okay. And now I’m directing your attention to
page 126 of this document, where it says, ‘Are investors notified if* -- let me make sure I have the
right one. 125, sorry. Thank you. ‘Are investors informed when minor/major changes are made to
the trading, money management, or risk control methods?’ Did you see that part, sir? A: Yes. Q:
And what did that mean to you? A: It meant that I could trust that the strategy the way I
understood it and the way it was described to me by RD Legal would be in place and being used.
Unless something changed, I didn’t have to worry about the strategy having any differences from
my initial understanding.”).

7 Ex.39atll.
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statements” are distributed to investors in the Funds and that all but the monthly investor

statements are posted on an investor website.?"®

278 Ex.39at14.
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4. Frequently Asked Questions Document

180. Respondents also shared versions of a “Frequently Asked Questions” (“FAQ”)
document with investors seeking to learn about the Flagship Funds.?”

181.  The FAQ described the “basic strategy” employed by RDLC as “one in which
receivables arising from settled law suits are purchased at a discount” and explained that the
“primary focus is on purchasing the aforementioned receivables of settled cases, or non-appealable
judgments.”2%® Investors understood this language to be consistent with other materials received
from Respondents.?®!

182. Inthe FAQ, among the investment criteria listed for such purchases was “Proof of
Settlement.”2%

183. The FAQ represented that the Funds’ investment strategy is different from those of
“competitors that execute legal fee strategies” in several ways. RD Legal stated it was “the only
significant sized, SEC registered entity that we are aware of with a ‘post settlement’ strategy.

There are many groups doing pre-settlement funding to various degrees of success.”23

2% See, e.g., Ex. 1592 at 25-30.
20 Ex. 42 (Jan. 2013 FAQ) at 1; Ex. 44 (July 2013 FAQ) at 1; Ex. 49 (July 2014 FAQ) at 1.

281 See, e.g., Tr. 147:18—148:4 (Burrow) (“Q: And I want to start with the first page [of the
FAQ, at Ex. 1592 at 25] where it says, ‘No. 2: The primary focus is on purchasing the
aforementioned receivable from settled cases or non-appealable judgments.” Do you see that? A:
Yes. Q: Did that mean anything to you? A: It meant that the strategy was one I understood, that
this matched up with previous documents and conversations I already had that was sent to me by
RD Legal and the answers to the questions I asked them about the risks.”); Tr. 1114:8-19
(Schaffer) (“Q: Okay. Let me start with asking Mr. Murphy to blow this part [of Ex. 1902 at 1] up,
please. What is the basic strategy that RD Legal Capital employs. Okay. So I’ll read into the
record again: ‘The primary strategy employed is one in which receivables arising from settled
lawsuits are purchased at a discount.” ... Was that consistent with the understanding of the
strategy that had been provided to you? A: Yes.”).

282 Ex.42at1;Ex.44at1;Ex.49at 1.

283 Ex. 42 at 3; Ex. 44 at 2; Ex. 49 at 2 (same, but omitting reference to “SEC registered”

entities).
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184. By January 2013, the FAQ explained that RDLC was the investment manager of
four “private investment funds organized as pooled investment vehicles”: the two Flagship Funds,
the Offshore SPV, and RD Legal Offshore Unit Trust (Japan).2**

185. The FAQ stated that while there are billions of dollars in contingency cases settled
annually in the United States, RDLC participates in only “a small percentage of this total which
has a ‘post settlement payment delay’ associated with the payment of the settlement.”*’
Respondents represented that the “post settlement payment delays” that gave rise to RD Legal’s
business opportunities “range[d] from nine months to upwards of 2 years and can be caused by a
number of factors such as additional court procedures that need to be completed before a
settlement can be disbursed, lack of staffing in courts, insurance company policies and, State by
State statutes, etc.” 2%

186. According to FAQs dated as late as July 2014, Respondents “rarely purchased”
receivables relating to mass torts and multi-district litigation because the duration of such

matters—48 months historically—created a “duration mismatch” the Funds sought to avoid.?®’

28 Ex. 42 at 1; see also id. at 5 (identifying same four funds as answer to “What products are

offered to investors.”); Ex. 44 at 5 (same).

85 Ex. 42 at 3; Ex. 44 at 3; Ex. 49 at 3; see also Ex. 43 (July 2013 Alpha) at 5 (RD Legal
“focuses on a subset of settlements that have post-payment settlement delays™); Ex. 47 at 5.

286 Ex.42at2; Ex. 44 at2; Ex. 49 at 2.

27 Ex.42 at 4; Ex. 44 at 4; Ex. 49 at 4; see also Ex. 1198 (July 11, 2011 email from J.
Genovesi to A. Hirsch, et al.) (explaining the 9/11 First Responders opportunity “cannot be
expressed in our current funds because of the liquidity mismatch”); Tr. 1205:20—1206:4
(Genovesi) (“Q: And what did you mean [in Ex. 1198] by the liquidity mismatch? A: The RD’s
fund offers its investors certain liquidity. And this opportunity had a time horizon that did not
match that liquidity. Q: Because it was shorter? longer? or what? A: Longer, I believe. Q: Okay.
A: It wouldn’t have been a mismatch if it was shorter.”).
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a. As early as September 2012, however, Dersovitz acknowledgedv that
duration had “increased over the years” as the Funds shifted from personal
injury cases to more “class action cases and multi-district cases.”*®

187.  The FAQs likewise indicated that it was “unusual for any change to be made” once

a settlement had been reached by two parties and suggested any such change would likely result in

a higher, not lower, settlement amount.?®® This representation mattered to investors making

decisions about investments in the Flagship Funds.”

188. The FAQ stated the “greatest overall risk in [the Funds’] strategy is duration and its
effect on risk/reward.”*"

189. The FAQ also mentioned risks relating to the Funds not having “complete control

- of cash,” the “related risk ... [of] attorney theft,” and obligor-related risk.2*>

190. The FAQs similarly noted that annual audited financials and documents called

“Agreed Upon Procedure” reports were “posted on the Firm website.”>*>

28 Ex. 297A (Dersovitz revisions to draft response to “Eric”) at 1.

289 Ex.42at5;Ex. 44 at 4; Ex. 49 at 4.

20 See, e.g., Tr. 151:9—152-3 (Burrow) (“[discussing Ex. 1592 at 29] Q: And did that mean
anything to you when you read it? A:Itdid. I was looking for something that was contrary to
what I understood, but what they’re saying here is, ‘Yeah, there are some things that could slow the
process down and might be able to change the settlement, but don’t worry because if the settlement
is changed, it’s probably going to go higher.” So to me, that does not increase the risk. If anything,
it increases the opportunity, but again, our clients are supposed to get a flat rate of return, so not
much opportunity for me, but it does not make any higher risk at all. Q: Would you have wanted
to know if the settlement could change in a way that would not go higher? A: Absolutely. Q: Why
is that? A: Because again, that increases the risk I was willing to take and that my clients
understood by way of me describing it to them.”).

Pl Ex.42at4.

e Ex. 42 at4.

2 Ex. 42 at 3; Ex. 48 (June 2014 DDQ) at 11 (providing similar list of documents posted on
website). :
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5. Offering Memoranda

191. Respondents provided potential investors in the Flagship Funds with offering
memoranda. Examples of Onshore and Offshore Fund offering memoranda include:

¢ Onshore Fund
o October 2008 (Ex. 57)
o February 2011 (Ex. 60)
o December 2011 (Ex. 63)
o April 2012 (Ex. 64)
o June 2013 (Ex. 66)

e Offshore Fund
o August 2009 (Ex. 58)
o February 2011 (Ex. 59)
o August2011 (Ex. 61)
o December 2011 (Ex. 62)
o February 2013 (Ex. 65)
o June 2013 (Ex. 67)

192.  The offering memoranda purported to provide potential investors with additional
information about, among other things, the Funds’ investment strategy. For example, the
February 2011 Onshore OM explained, under a heading “Investment Program” and sub-heading
“Investment Objective and Strategy,” as follows: |

The [Fund] Intends to: (i) purchase from law firms and attorneys
(collectively, the “Law Firms”) certain of their accounts receivable
representing legal fees derived by the Law Firms from litigation,
judgments and settlements (“Legal Fee Receivables™). The [Fund]

will enter into factoring contracts with respect to the Legal Fee
Receivables (“Factoring Contracts”).... [and] (ii) provide loans to
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such Law Firms throu%h the use of secured line of credit facilities
(“Lines of Credit”)...”*

193.  The February 2011 Onshore OM provided additional language describing the
Funds’ legal fee factoring strategy on the pages immediately folldwing the text defining “Legal Fee
Receivables” and “Factoring Contracts”—under the heading “Investment Strategy” and sub-
heading “Legal Fee Factoring.” The OM, like the other iterations of the Flagship Funds’ OMs,
explained that “All of the Legal Fee Receivables purchased by the Partnership arise out of
litigation in which a binding settlement agreement or memorandum of understanding among the
parties has been reached.”® Respondents eventually edited that language to read: “All of the
receivables purchased by the Partnership arise out of litigation in which a settlement agreement or
memorandum of ﬁnderstanding among the parties has been reached, or a judgment has been
entered against a judgment debtor.”2*

194.  Potential investors in the Flagship Funds, including Mr. Burrow, read the Offering
Memoranda’s language to mean a binding settlement agreement had been reached in the cases

relating to the receivables purchased by the Funds.?’

24 Ex.60atll.

29 See, e.g., Ex. 60 at 13.

2% Ex.66at13.

#7 Tr. 122:8—123:7 (Burrow, referring to Ex. 252-105) (“Q: Okay. Do you see where it says,
‘All of the legal fee receivables purchased by the partnership arrive at litigation in which a binding
settlement agreement or memorandum of understanding among the parties has been reached.” Do
you see that, sir? A: I do. Q: And what did that mean to you? A: Again, not being in the legal
profession, that meant to me that the binding settlement agreement is one that cannot be anything
other than that a promise that has to be paid. And again, that’s an important part of that strategy,
the most important part. Q: Okay. And was that part of the your consideration in advising your
clients as to whether to invest in RD Legal? A: Yes, it was. Q: Okay. Why? A: Again, to mitigate
all the risks that are out there. This risk was not one I was willing to take of the obligor not paying
the binding settlement agreement. So if they didn’t pay it because of their credit and they went
bankrupt, that’s something that was a very small probability, but everything else needed to be
binding, so that was an important factor.”); Tr. 633:7—634:3 (Mantell) (“Q: . . . At the bottom of
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195.  Respondents repeated that same language later in the OMs—*“All of the Legal Fee
Receivables purchased by the Partnership arise out of litigation in which a binding settlement
agreement or memorandum of understanding among the parties has been reached or a judgment
hfls been entered against a judgment debtor”—under a heading “Certain Risks” and sub-heading
“Counterparty and Credit Risk.”**®

a. Mr. Metzger testified that he could not reconcile that language with other
language in the offering memoranda, calling the language “internally
inconsistent with other sentences in the [memoranda].””® Mr. Metzger

acknowledged, however, that the language beginning “All of the Legal Fee

page 10 [Ex. 342 at 43], the paragraph that begins, ‘All of the receivables in which the fund has a
participation interest arise out of litigation in which a settlement agreement or memorandum of
understanding among the parties had been reached or a judgment has been entered against the
judgment debtor.’ . . . What did you understand from that? A: Exactly the same thing that I’ve
been repeating. The nature of the investment — that there would never be litigation risk, by which I
mean risk that a judgment had not been obtained, or that there was a time to appeal that remained
that you had to worry about. The same phrasing is -- Roni was saying in everything that he was
saying. You’re not going to have to worry about the judgment or the time or that the judgment
could be appealed. You have to worry about whether the payor will pay. Saying the same thing
over and over again.”).

2% See, e.g., Ex. 60 at 17; Ex. 66 at 18 (adding “or a judgment has been entered against a

judgment debtor™).

29 Tr.5267:7—5268:1 (Metzger) (“Q: And it reads [at Ex. 63 at 17], “All of the legal fee
receivables purchased by the fund arise out of litigation in which a binding settlement agreement or
memorandum of understanding among the parties has been reached.” Is that something you would
look at in trying to understand what a DDQ meant when it referred to legal fee receivables? A: I
would look at this in the context of not just the DDQ but the PPM itself. Q: Okay. And do you
believe that that description as of the date of the September ‘12 -- September 2012 DDQ would
have informed an investor that Peterson was covered, the Peterson law firm receivables was
covered? A: I think that this sentence is internally inconsistent with other sentences in the
document. Q: Other sentences in the offering memorandum? A: Yes.”).
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