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PRELIMINARY STATEMENT 

In its Opposition Brief, the Division of Enforcement argues (1) that the Court 

blessed the Division's post-OIP investigative efforts in the prehearing conference of May 7, 

2015; (2) that the Division has no need to develop a substitute case for trial given the sufficiency 

onestimony developed before the OIP; and (3) that the post-OIP investor contacts are ordinary 

"trial preparation" permissible in the administrative context. The Division is wrong on all 

counts. 

Respondents are already immersed in third-party subpoena practice to rebut the 

five investor witnesses selected by the Division before the OIP. This is in addition to our 

continuing efforts to digest an investigative file comprising nearly 2.4 million pages, 21 

testimony transcripts and handwritten notes of dozens of interviews. Yet, four months before 

trial, the Division has launched a new investigation into 15 investors (so far) never subpoenaed 

during the five-year inquiry preceding the OIP. It is too late for that. Respondents cannot 

initiate and complete another round of third-party subpoenas to 15 or more new investors for an 

October trial, with deadlines for expert reports, and exhibit and witness lists due in August. The 

Division's Opposition brief never addresses this fundamental impediment to a fair trial. 

Instead, the Division stands by its claim that all investors were defrauded in the 

same manner. If so, then why is the Division's newly assigned trial counsel casting so widely to 

replace the investor witnesses already subpoenaed and questioned? The answer is obvious: to 

make a new and different case at trial, while Respondents have neither the time nor the discovery 

tools essential for effective rebuttal. In U.S. District Court, discovery would not be one-sided, 

and Respondents would have the time and tools to meet the Division's continued evidence

gathering. But the Division chose this forum over Respondents' objection knowing full-well the 
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constraints of the administrative process. The only hope for a fair trial is for this Court to order 

the Division to halt its search for a substitute case and to try the one built prior to the OIP. 

ARGUMENT 

I. THE COURT DID NOT APPROVE THE NEW INVESTIGATION. 

At the outset of this case, Respondents filed a Motion for a More Definite 

Statement seeking the identity of investors the Division intended to rely upon at trial. In 

opposing the motion, the Division emphasized its disclosure of pre-0/P contacts with investors, 

as follows: 

Finally, the Division notes that it has produced to Respondents transcripts of all 
investigative testimony, which includes testimony from five investor 
representatives. In addition, although not required by Rules of Practice 23 0 or 
231, the Division has also determined to produce to Respondents all handwritten 
notes of any additional interviews with investors the Division conducted during 
the investigation . . . . Additional disclosure of specific investors the Division 
intends to present at trial will occur at the time the Court sets for disclosure of 
witness lists. 

Division's Brief in Opposition to Respondent's Motion for a More Definite Statement at 7. The 

Division made no mention in its brief of a plan to seek new evidence from a group of investors 

never previously subpoenaed, or even contacted. 

On May 7, during the initial prehearing conference, the Court inquired about 

Respondents' pending motion. For the first time, the Division signaled a substantial but 

unquantified plan to contact additional invesfors. The Division professed not to know how many 

investors were at issue. (Ex. 1 ("Pre-Hr'g Conference Tr.") at 21-22.) 

Respondents objected and pressed for disclosure of the names. And when the 

Division resisted, Respondents emphasized the necessity for third-party subpoena practice to 

address investor testimony: 
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lMR. BLISS: . . . . [W]e're in the process of trying to assemble a list as best as 
possible of all of the investors that we could potentially talk to, and, you know, 
we're going to be in the process of talking to them, so I don't know how helpful it 
would be to provide now a list of all of the investors that we've identified. 

We could attempt to do that and narrow it by the time our witness list is due, but 
at this point we are going to contact as many investors as we can. 

N.IR. ZORNOW: I'm perplexed, Your Honor. I don't know what they were doing 
for the last five years. 

You know, we've got to defend these charges now and ... we've got to do it by 
finding out what these people have in their file so that when they put them up on 
the witness stand they have to be confronted with what they had in their file. 

(Pre-Hr'g Conference Tr. at 24:25-25:16.) 

The Court directed the Division to disclose additional investor contacts on a 

rolling basis through July 10. (Id at 31.) At this point, Respondents and the Court did not know 

- and the Division professed not to know - the number of investors to be contacted, and how 

many of those investors already had been the subjects of Division inteiviews and requests for 

information prior to the OIP. It was not until weeks later when the Division finally produced its 

notes of its prior inteiviews with witnesses on May 28, 2015 and made its first rolling disclosure, 

by letter ofMay 29, 2015, that Respondents learned that the Division had contacted 19 investors, 

15 of whom were never previously subpoenaed or even contacted by the Division prior to the 

OIP. Respondents promptly moved to halt this process on June 5. 

The Division cannot credibly assert that the Court made a ruling on May 7 

regarding the serious issue posed by the Division's letter of May 29 and briefed by Respondents 

on June 5. If the Division had revealed its intentions in opposing the Motion for a More Definite 

Statement, the Respondents could have been heard in their reply brief, and the Court could have 

ruled on May 7. But that did not happen. The issue is ripe only now that the facts are on the 

table. 
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II. THE DIVISION NEEDS A SUBSTITUTE CASE. 

The Division cites two testimony excerpts-from Wendy Ruttle ofRabobank and 

Jaime Aldama of Barclays - to assert that investor testimony supports the allegations in the OIP. 

Both witnesses perfectly illustrate the deficiency in the theory and record developed by the 

investigating staff, which is precisely why the Division's trial counsel are now scrambling for 

new witnesses. 

Rabobank was an investor in Zohar Ill (Ex. 4 ("Ruttle Tr.") at 16.) Ms. Ruttle, a 

manager in the middle office, could offer no relevant testimony on Rabobank's decision to 

invest: 

Q. Were you involved, at all, in the decision to invest in the Zohar III deal? 

A. No. 

(Id at 16:25-17:2.) Rather, her role was to determine ifthe bank "could administratively do the 

deal in our middle office and back office." (Id at 18:18-19.) The Division subpoenaed the 

wrong witness. Ms. Ruttle did not review the materials relevant to an investor. She reviewed 

only "select portions" of the indenture, did not read the collateral management agreement and 

could not recall reading the offering memorandum. (Id at 19-20.) Yet the Division elicited 

from Ms. Ruttle - and cites in its Opposition Brief ("Div. Opp. 11
) at 6 - testimony that, "as an 

investor, 11 Ms. Ruttle would like to have heard directly from Patriarch regarding its asset 

characterization process, and her "opinion 11 on the meaning of the definition of a defaulted asset 

under the Zohar III indenture. (Ruttle Tr. at 32-34.) Such testimony from a witness with her 

basis of knowledge would not even support a breach of contract allegation, let alone a fraud 

claim. It will be surprising if the Division's trial counsel chooses to call Ms. Ruttle as a trial 

witness. 

5 



Mr. Aldama of Barclays was no more supportive of the allegations contained in 

the OIP. Like Ms. Ruttle, he played no role in Barclays' investment decision- indeed, he was 

asked to review the investment only years later in 2010. (Ex. 5 ("Aldama Tr.") at 15.) Mr. 

Aldama was unequivocal that he and Barclays knew from the trustee reports how Patriarch 

categorized the loans within the Zohar funds. Indeed, the Division cites an example of such 

testimony in its brief. 1 The Division quotes from Mr. Aldama's opinion that the indenture 

language did not support Patriarch's categorization practice (Div. Opp. at 7), which, again, at best 

would support an allegation of breach of contract. But the Division took testimony from 

Barclay's Head Trader, Rohit Chaku, who succinctly offered his own contrary interpretation of 

the indenture (i.e., directly supporting Patriarch), as follows: 

Q. Do you have an understanding of how Patriarch determines the categorization 
to which it places the assets? 

A. I believe it's effectively within the manager's discretion . ... 

Q. Where did you come to that understanding? 

A. From the indenture definition, various categories in the indenture. 

(Ex. 6 ("Chaku Tr.") at 45:20-46:14 (emphasis added).) In short, Barclays did not support the 

allegations contained in the OIP, either. 

Div. Opp. at 7n1 ("It is my belief based on how some of the compan[ies] gone from a 4 to 1 from trustee report 
from Noveml?er to December there is a jump from 4 to 1. . . . I think she's using a lot of discretion."); see 
Aldama Tr. at 50-51 C'I don't think I have ever seen the number 3 or the number 2 in the trustee reports. I know 
there is a 4 and there is a 1 but in between always seems to be a jump."); Id. at 52 ("Any structured vehicle that 
we own, that Barclays or any of its clients that we wor~ owns, the trustee report is the means that the manager 
has to distribute infonnation on the portfolio to all investors.") 
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ID. A FAIR TRIAL MUST BE BASED ON THE CASE BUILT BEFORE THE OIP. 

Finally, the Division is wrong to claim it is following traditional pretrial 

procedure in the administrative context. The Division flatly asserts: "The investigation of this 

case ended prior to the issuance of the OIP." (Div. Opp at 4.) But this assertion is grounded on 

the theory that voluntary requests for witness accounts and documents from 15 investors do not 

constitute "investigation" because the Division has not issued investigative subpoenas. That 

cannot be the test, or the Division would be able to evade its administrative discovery obligations 

by contacting key sources of information only after the OIP. The Division's mantra that all 

investors were defrauded in the same way is designed to support a strategy. The strategy is to 

locate and call at trial new investor witnesses unburdened by a transcript (such as the transcripts 

belying any fraud on Rabobank or Barclays) and by records showing what was really known and 

understood by investors. 

The case law does not support the Division's strategy. When Chief Judge Murray 

reconsidered the Division's request for a trial subpoena in optionsXpress, she did not retreat from 

her view of appropriate administrative procedure. Rather, the Chief Judge recognized the 

"technical difference" between trial and investigative subpoenas in a context where both the 

respondent and the subpoenaed party asserted no prejudice. The Chief Judge explained: 

It is my understanding that the investigation as to the allegations is over when the 
OIP is issued, and that the Division should be ready to begin the hearing .... My 
belief, however, is not set out directly in the Commission's Rules of Practice, 
which is the reason for this dilemma. 

Jn re optionsXpress, Admin. Proc. Rulings Release No. 710, Admin. Proc. File No. 3-14848, at 9 

(S.E.C. July 11, 2012). 

Here, Respondents will surely be prejudiced, as discussed above. And it was the 

Division that risked asking for the OIP before it was done gathering evidence. See, e.g., In re 
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Morgan Asset Mgmt., Inc., Admin. Proc. Rulings Release No. 656, Admin. Proc. File No. 3-

13847 (S.E.C. July 12, 2010). 

Moreover, what Respondents have asked for is that the Court exercise its broad 

power to "[r]egulat[e] the course of a proceeding and the conduct of the parties and their 

counsel." 17 C.F .R. § 201.111 ( d) (2015). The power exists to ensure fairness and due process. 

In the end, the Division's brief never addresses the fundamental point that Respondents will not 

have the time Qr tools adequately to address and rebut the 15 investors recently contacted. And 

the Division is still not done, assuring the Court only that it "does not anticipate contacting many 

additional investor witnesses beyond those disclosed to the Respondents on May 29, 2015." 

(Div. Opp. at 3.) The Division also does not contest that it will have, essentially, one-sided 

discovery from regulated institutions wishing to remain in the Commission's good graces. 

If there is to be fairness in the administrative context, the Court must halt the 

Division's search for new investor witnesses whom Respondents cannot challenge effectively 

given the time and discovery devices available in this forum. By choosing this forum for a case 

of this nature, the Division is seeking to pound a square peg into a round hole. We ask the Court 

to level the playing field by confining the Division to the case it built to support the OIP. 
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CONCLUSION 

For the foregoing reasons, Respondents respectfully request that the Court grant 

the relief requested herein. 

Dated: June 17, 2015 
New York, New York 

Respectfully Submitted, 

By: ~~/t>,""f" 
David M. Zornow 
Christopher J. Gunther 
SKADDEN, ARPS, SLATE, 
l\1EAGHER & FLOM LLP 

Four Times Square 
New York, NY 10036 

Susan E. Brune 
MaryAnn Sung 
BRUNE & RICHARD LLP 
One Battery Park Plaza 
New York, NY 10004 
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Wendy Ruttle 
4/9/2014 

Page l 
UMTEO STATES SECURITIES ANO EXCHANGE COMMISSION 

1 PROCEEDINGS 

Page 3 

In lhe Matier d: > 
) Flle No. H0.11865 

PATRIARCH PAATNERS, LLC ) D-33:!0 
) 

'MTNESS: WENDY RUTTLE 

PAGES; 1~ 

PLACE: SccurlUos cind Exchango Commta!on 
Brooklleld Picco 
200 v~ Street 
New Yak. Now Ycde 10281-1022 

IY\TE: April&. 2014 

Tl)o obc:NO-enllfed matter camo on for 
hearing ot 2:18 ddock p.m. 

2 MS. SUMNER: We are on the record at 
3 2:18 on AprA 9, 2014. 

4 Wiii you please raise your right hand: 
5 Do you swear to tell the truth, the 
6 whole truth and nothing but the truth? 
7 THE WITNESS: Yes. 
a Whereupon, 
9 WENDY RUTTLE, 

lo appeared as a witness herein and, having been first 
11 duly sworn. was examined and testified as follows: 
12 EXAMINATION BY 
13 MS. SUMNER: 

14 Q. Please state and spell your full name 
15 for the record. 

16 A. Wendy Lani Ruttle; W-E-N·O-Y L-AwN•I 
17 R-U·T·T·L·E. 

18 Q. Me. Ruttle, my name Is Arny Sumner. I'm 
19 a member of the staff of the Enforcement Division or 
20 the Denver Regional Office of the United States 
21 Securities and Exchange Commlselon. I am also an 
2 2 officer Of the Commission for the purposes or this 
2 3 proceeding. 

2 4 This 18 an Investigation by the United 
2 s States SecurHles and Exchange commlssfon In the 

Page 2 Page 4 
l 1 matter of Patriarch Partners to determine whether 
2 APPEARANCES: 
3 
4 On behalf of the Securities and Exchange 
5 Commission: 

2 there have been vlolatlons or certain provisions of 
3 the Federal Securities Laws. However, the facts 
4 developed In this Investigation may constitute 
5 vlolatlona of other federal or state, civil or 

6 /WIY A. SUMNER, ESQ. 
7 Enforcement Division 
a Securities and Exchange Commission 
9 1801 California Street 

6 criminal laws. 
1 Prior to the opening of the record, you 
a were provided with a copy of the Formal Order of 
9 Investigation In this matter. It will be available 

1 o Suite 1500 1 o for your examination during the course of this 

11 Denver, Colorado 80202 11 proceeding. 

12 12 Ma. Ruttle, have you had an opportunity 
13 On pehalf of the Witness: 13 to review the Formal Order? 

14 A. Yea. 
14 ZEICHNER ELLMAN & KRAUSE LLP 15 Q. Prior to the opening of the record, you 
15 1211 Avenue of the Americas 16 were also provided with a copy of the Commfeslon's 
1. 6 New York, New York 10036 
17 BY: JANTRA VAN ROY, ESQ. 
1e MICHAEL SIMS, ESQ. 
19 
20 
21 

1 7 Supplemental Information Form 1862. A copy of that 
18 notice has been prevlouaty marked as Exhibit 33. 
19 Ms. Ruwe, have you had an opportunity 
20 to read Exhibit 33? 
21 A. Yes. 

22 22 a. Co you have any questions concerning 

23 2 3 this exhibit? 

24 24 A. No. 

?.5 2 5 Q. Ms. Ruttle, are you repreaented by 

1 (Pages 1 to 4) 
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Page 13 Page 15 
provided aftercare for any deals that closed, 1 portfolio manager role? 
survelflance on deals to make sure that the deals 2 A. Baslcally, I was asked to take on the 
were operating within the guidelines specified within 3 role In the mfddle office beoauae of staffing 
the de>cuments. 4 constraints In the middle office and also I had the 

Q. Did anyone report to you when you were 5 skill set. 
in that role? 6 Q. And then why did you leave the middle 

A. No. 7 office role? 
Q. Was there any specific type of B A. Because I wanted to do something that 

securltlzatfon that you focused on? 9 wasn't associated with eecurltlzatlon. 
A. When I was a portfolio manager, my 10 a. As you were describing your current 

primary deals were CLOs, CLOs and other securities. 11 role. I thought thars pretty different. And who Is 
MS. VAN ROY: Could you read that back. 12 your - I'm sorry If you already said - no, who Is 
(Record read.) 13 your current supervisor? 

A. I'm sorry, CDOa. 14 A. Jodi Ml!fer. 
a. How long were you In the role of 15 Q. Do you supervise anyone fn your current 

portfolfo manager? 16 role? 
A. Untll 2010. 17 A. No. 
Q. What rofe dfd you move to after that? 18 Q. And what about when you were manager of 
A. After that, I moved to basically manager 19 the - the mlddle oftlce manager, did you supervise 

of middle office - I'm sorry, middle office manager 20 anyone In that role? 
for the DCM group, which Is debt capital markets. 21 A. Yes. 

Q. Is that the role you currently have? 22 Q. About how many people did you supervise? 
A. No. 23 A. I had four people, and then -
Q, So what were your responsibilities In 24 inltlalty, and then got re..orged Into manag Ing two 

that role? 25 people. 

Page 14 Page 16 

A. As manager - as manager In the middle l Q. What types of functions did those people 
office, I baslcally had responsibilities over the 2 do? 
securltlzatlon mlddle office, the ver; shrlnken down 3 A. They provided administrative support for 
COO office, and also the loan syndications group. 4 the conduit group, the COO group, and also the loan 

Q. VVhat do you mean by middle office? 5 syndications. 
A. Baslcally the middle office Is - plays 6 Q. Did you have any role with respect to 

a coordination role between the front office and also 7 the Zohar Ill transaction? 

the b11ck office. 8 A. Yes. 
Q. VVho did you report to In that position? 9 a. What was your role? 

A. Robert Serpico. 10 A. I was the portfolio manager for the 

Q. And when did you leave that role? 11 transaction. 

A. I left that role In 2012. 12 a. So can you describe what you did 

Q. What did you move to then? 13 speclflca!ly with respect to Zohar Ill? 

A. I became the business manager for IT and 14 A. Sure. I would -1 oversaw the 

operations. 15 collateral performance of the deal, and I also 

Q. Is that your current rote? 16 baelcalfy was the coordinator between the mfddle 

A. Yes. 17 office end the front office and the client, and would 

a. What are your responslblllties In that 18 baelcalfy approve any fundings. 

role? 19 Q. What do you mean when you say you would 

A. I report Into the office of the COO. I 20 approve any fundings? 

provide - basically I manage the budget for ITOPS, 21 A. If a funding notice came In, I would 

which Is IT and operations. I do ad hoc projects as 22 make sure that tt was In - within the outline of the 

necessary, but mostly my focus Is on the financials, 23 deal, and then I would basically let the middle 

controntng expenses. 24 office know that the deal was okay to fund. 

Q. Vv1len did you - why did you leave the 25 Q. Were you lnvolvod, at all, In tho 

4 (Pages 13 to 16) 
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Page 17 Page 19 
declsbn to Invest In the Zohar Ill deal? 1 would try to make the language stronger or ask for 

A. No. 2 olarlflcatlon, things Uke that, just to make sure 
Q. Do you know who was Involved In that 3 that the language within the deal was clear. 

doclslon? 4 Q, So did you review - did you review the 
A. Members of the origination team. 5 Indenture to Zohar Ill before Rabobank Invested? 
Q. Do you know who those people were? 6 A. Yes. 
A. Jeff Bazolan. 7 a. What other documents dld you review 
Q. Could you spell tM Inst name? a relating to Zohar Ill before the Investment was made 
A. B-A..Z-0-t-A-N. 9 or before the closing? 
Q. Anyone else? 10 A. Note purchase agreement. 
A. Eraj Asadl; E.ff-A-J A-S-A-~I. and James 11 MS. VAN ROY: Could we be clear on the 

Han, H·A·N. 12 record as to whether the wttneu Is talking about 
Q. Anyone else? 13 reviewing the entire document or select portions of 
A. Those are the prlmaiy members from our 14 the document? 

team. 15 THE WITNESS: Select portions of the 
Q. Okay. Can you describe the process by 16 document. 

which - at least back at this Ume, the 2007 time 17 Q. Other than - so you reviewed portions 
frame, what you understood the procoss to be by Which 18 of the Indenture; Is that correct? 
Rabobank would decide to make an fnvestment In a CLO? 19 A. Uh-hum. 

A. Sura. rm sorry. 20 a. Is that a yes? 
MS. VAN ROY: Could you read that back. 21 A. I'm sony, yes. 

maybe? 22 Q. And then portions of the note purchase 
f\. Yes, expound a fittlo bit on dec:lslon 23 agreement? 

from a Rabobank perspective or - 24 A. Yes. 
Q. I am asking more about the process. Was 25 a. Anything else? 

Page 18 Page 20 

It decided on by a committee or that type of - ifs l A. We have Internal documents, such as the 
the process that I'm asking about, not anything - 2 flquldlty documents backing the deal. 
anything more than that at this time. 3 Q. Any other external documents? 

A. Okay. So basically a deal •• I don't 4 A. Notto my recollectlon. 
knOW, you would call It a lead, would come In and the 5 Q. Do you recall reviewing the collateral 
originator& would baelcally, you know, do the 6 management agreement? 
collateral analy&is on the deaJ with whatever 7 A. No. 
documents they were given. They would write up the 8 Q. What about the offering memo? 

credit memo and send It through credit within the 9 A. I might have, but I can't remember for 

bank. and depending on the size of the deal, It would 10 certain. 
go through the various credit committees. 11 Q. Okay. So when you reviewed the 

Q. So at what point did you first become 12 Indenture, what portions of the Indenture did you 

Involved with the Zahar deal? Had Rabobank already 13 review? 
Invested or was It some time earlier? 14 A. I would review the conditions precedent 

A. It was pre-ctosfng, so I would review 15 to borrowing, the borrowing procedures, the fee, the 

the d~al to make sure that - from mv perspective the 16 waterfall, the - there Is a reporting section, 

deal worked. So It would be a combination of whether 17 basically defining the requirements of their 

we could administratively do the deal fn our middle 18 reporting, the deflnlttons. 

office and back office. Any kind of payment terms 19 Q. Anything else? 

that looked, you know, compllcated, we would try to 20 A. Not to the best of my abllitles. Those 

simplify them or things of that nature. 21 are the sections I can name. 
Q. What type of payment terms are you 22 Q. What about In the note purchase 

thinking of? 23 agreement, what sections of those did you review? 

A. Uke accruals, Hka the way the deal 24 A. God, I can't remember the name of the 

would accrue, whether the language wa~ vague. Wo 25 section. Just generally looking - reviewing the 
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Page 29 Page 31 
obllgatlons. 1 ratio or - let me change that. Let me rephrase 

Q. What do you mean by that? 2 that. 
A. The bank had a revolving note out. So 3 Do you have an understanding of how the 

we would - If the OC was failing, we would no longer 4 valuation of tho assets Is reflected In the OC ratio? 
be requfred to fund any obllgatlons that were 5 A. My understanding Is that you take the 
requested by the Issuer. 6 value of all your assets at the haircut and then 

Q. Do you have an understanding of any 7 basically that Is your collateral. 
othor <:onsequences If the OC test were to fall? 8 Q. And thars the numerator In the OC 

A. That would be the primary thing. 9 ratio; Is that right? 
Q. Based on my reading of the Indenture, 10 A. Yes. 

some other consequences of Patriarch falling the test 11 a. Did anyone from Patriarch - let me ask 
are that Patriarch could be removed as collateral 12 you a different questton. 
manager or - and/or the subordinated management fees 13 Do you expect, as an Investor, that the 
could be terminated. Does that sound familiar to you 14 Indenture wlll govern the way that those 
at all? 15 categorizations of an asaet as defaulted Is made? 

A. Yes. 16 A. I would think there would be some 
Q. Are those - are those consequences 17 language Within the Indenture. The company may also 

important to you? 18 have their fnvestment poflcy, which would alao define 
A. Those would be In the sense that If you 19 treatment of what they could purchase and how thoy 

stop ttiose fees from coming through, thare would be 20 treated their assets. 
more tµnds In the waterfall In order to pay off the 21 a. Okay. What do you mean, an 11lnvestment 
debts. 22 pollcy"? 

~· Would you be In favor of replacing 23 A. To my understanding, most deals will 
Patriarch as collateral manager if the OC test - lf 24 have an Investment pollcy, so that Investment pollcy 
the fund faffed the OC test? 25 will define the types of deals it can be Invested In 

Page 30 Page 32 

A. I wouldn't have a view on that. That 1 and baslcally how that asset Is then treated. 
wouldn't be part of my reaponslblltty. 2 Q. I see. So Is that something that you 

a. Do you know ff Rabobank ever has 3 think woufd be In the deal documents, though, the 
replaced collateral managers In situations where 4 Investment polfcy? 
tests have failed? 5 A. It should be part of the deal -- the 

A. I wouldn't be able to answer that. 6 closing set, yes. 
a. You just don't know one way or the 7 a. Do you expeot that a collateral manager 

other? 8 will follow the terms of the Indenture? 
A. Yeah. 9 A. Yes. 
a. Within the Zohar Ill deal, the assets 10 a. Did anyone from Patriarch ever disclose 

are classified as either collateral assets or 11 to you how Patriarch made the determination of 
defau"ed assets. Are you familiar with that? 12 whether or not to categorize an a&SGt as defaulted? 

A. Uh-hum. 13 A. To my knowledge, no. 
a. Is that a yes? 14 Q. I am handing you whafa previously been 
A. Yes. I'm sorry, yes. 15 marked as Exhibit 3. This Is a copy of the 
Q. Do you have an understanding of how the 16 Indenture, the Zohar Ill indenture. 

categorization of an asset affects Its valuation 17 MS. SUMNER: I apologize, I don't have a 
within the portfolio? 18 separate copy, Counsel. It's a lot of paper. 

A. Yes. 19 MS. VAN ROY: Okay. I have one 
a. What's your understanding of that? 20 elsewhere. 
A. Basfcally, all assets are given a 21 a. Do you recognize Exhibit 3, Ma. Ruttle? 

defined haircut, and lfthelr defaulted - for all 22 A. Yes. 
defaulted assets, the haircut Is very substantial. 23 Q. And t Just wanted to talk about some of 

(J. And do you have an understandlng of how 24 the definitions here In Exhibit 3. 
that haircut plays Into the calculatlon or the OC 25 If you want to -you can spend as much 
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time as you want looking through Exhibit 3, but R 1 you mean the portion that we've Just been reading 
might be more productive for me to point to you what 2 together? 
I'm Interested In. If you need to look at more at 3 THE WITNESS: Yes. 
that point, feel free, but the definition section fa 4 Q. And Is It Important to you that an 
where I'm looking, and the specific definition Is on 5 asset - that the assets In Zohar Ill be valued 
page 21 of the Indenture. 6 correctly? 

And there Is - the fourth entry down Is 1 A. Yes. 
a definition for defaulted Investment. e Q. And why le that? 

A. Uh-hum. 9 A. I think you want to know basically an 
Q. It says, "Any collateral Investment 10 accurate picture of the portfono composition, 

Included In the collateral (other than a current pay 11 because It really will - ls a portrait of what the 
Investment):" And then It goes on to say, "With 12 risk Is to that portfolio. So If you're not valuing 
respect to which a default as to the payment of 13 your portfolio correcUy, then Rabobank, as the 
principal and/or Interest has occurred, but only eo 14 Investor of that debt, doesn't have an accurate 
long as such default has not been cured.n 15 picture of the risk. 

I'm not asking you for a legal opinion. 16 a. What about, Is ft Important to you as an 
but sitting here today, as you read that, what does 17 Investor that the assets be appropriately categorized 
that mean to you? 18 as either defaulted or not defaulted? 

A. BaelcaDy, whatever asset hasn't paid 19 A. Y89. 
the prl11clpal Interest obligation, and has not been 20 Q, And why Is that? 
able to do so. 21 A. Because It woufd determine what kind of 

a. And that means that If the asset has not 22 haircut Is applied to the asset, and then ff your 
paid, It should be - would be considered a defaulted 23 assets are - If you're counting more assets as 
lnvostment under this definition? 24 defaulted and they're not, then your investment would 

A. Yee, In my opinion. 25 seem more risky. 
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Q. In your opinion? l Vice versa, If you would then categorize 
A. Yea. 2 assets that ware defaulted but categorized them as 
Q. Okay. We've heard from Patriarch that 3 collateral, then you would be portraying your 

Patriarch decided whether or not to classify an asset 4 portfolio as stronger and therefore lass risky than 
as defaulted In Zohar Ill based on whether or not 5 ltreaDy Is. 
Patriarch Intended to continue to support the 6 Q. Based on some of the work that we --
portfolio company by loaning H funds, providing -, strike that. 
management resources, those types of - those types 8 Based on some of the Information that's 

of factors. Is that something you've ever heard 9 been produced by Patriarch. It appears that In 

before? 10 certain cases, portfolio companies that were not 

A. No. 11 categorized as defaulted failed to pay large 

Q. And Is that Information that. as an 12 percentages of Interest that were due to Patriarch 

investor, you would have liked to have known? 13 under the terms of their loans. 

A. Yes. 14 For Instance, one company called 

Q. Why Is that? 15 "American La France," which was a fire truck 

A. In my opinion, It would not - I gueas 16 manufacturer, did not pay approximately 81 percent of 

If Patriarch decided to support or not support a 11 the Interest It was due - that was due to Patriarch 

company, would - and then I guess their decision to 19 between 2008 and 2013. Thars across all three Zohar 

do so would then determine Whether It's defaulted or 19 deals, lt's not specific to Zohar Ill. 

not defaulted, I think doesn't fit the definition as 20 But Is that Information something - Is 

stated in the document. 21 that surprising to you, that a company that's not 

Q. And when you say 'the document," you 22 paying 81 percent of the Interest Is not listed as 

mean the Indenture? 23 defaulted? 

A. Yes. 24 A. Yes. 
MS. VAN ROY: And by "the deflnftlon," 25 Q, And v.tiy Is that? 
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2 MS. SUMNER: We're on the record at 2:05 on 
3 Mey 1st. 2014. 
4 Would you please raise your right hand? 
5 (Tlle wilness oomptled.) 

6 Do you &Wear to tell the truth, the whole 
7 truth, and nothing but the t111th? 
e THE WITNESS: I do. 
9 EXAMINATION BY MS. SUMNER: 

10 Q. Please slate and &pell full name for the record. 

11 A. Jalme Aoyero Aldama; J·A·l-M-E, R-E·Y-E-R-0, 
12 A-L-D-A·M·A. 

13 Q. Mr. Aldama, mv name Is Ami/ Sumner. rm a member 
14 of the slaff of the Enforcement Division of the Denver 

15 regional office of the United States Securftles and 

16 Exohange Commiselon. I'm al$o an officer of the 

17 Commission for the purposes of thh5 proceeding. 

18 This Is an Investigation by the United States 
19 Securities and Exchange Commfssfcn fn the mattor of 
2 o PaUlaroh Partners, to determine whether thore have been 

21 vlolatlons of certain provlalons of the federal 

22 securttJes laws. However, the facts developed in this 

2 3 investigation may constitute violations of other federal 
2 4 or state, civil or crlmlnal laws. 
2 5 Prior to the opening of tho record, you wem 
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Brothers in September 2008. l 

Q. When YoU started at Barclays In September of 2 

2008, what was your role? 3 

A. I moved to a group In charge of 6iructurlng .a 
credit and ABS products. 5 

Q. And when you started, what were yaur day-kK!ay 6 

msponslblntfes? 1 

A. A Lot of the work for the first few years while a 
at Bardays was lo worlc structured products that were 9 

created between 2005 and 2008, and work with our clients 10 

In finding ways to better their economic position. 11 

a. What was your title When you first started at 12 

Barclays? 13 

A. My first tltfe was Director. l 4 

Q. Director of what? 15 

A. Credit and ABS Structuring Oesk. 16 

Q. And then. about how many people did you work with 11 

in that role? 18 

A. OlF group of 12. 19 

Q. And did you supervise others? 2 o 
A. The 12, yes. 2: 
0. V\.'tlO did you report to In that position? 2 2 

A. My direct supervisor was Jeff SmaUes. 2 3 

Q, wtiat Is his tlUe or was his title, I guesa? 2 4 

A. The Global Head of Credit and ABS Structure. 2 s 
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l Q. Were you originating ABS products at this point? l 

2 A. ~ market did not want new products, so there 2 
3 was no new ortglnatfon of products; so we focused on the 3 

.a existing products. We worked with existing products 4 
s alreadv In the markel s 
6 Q. And then, has your role changed over the tlme 6 

·1 you've tJeen at Barclays? 7 

e A. The role has not changed. The market has changed B 

9 which has evolved the role, while In 2008. there waa no 9 
10 appetite for new origination. In 2013, there Is more 10 

11 appetite. So we're moving to origination function. 11 

12 Between 2008 and 2011 the most part of our worlc product 12 
13 was around existing positions, existing structured 13 

14 positions. ABS, CDOs, ClOs, commercial real estate 14 
15 pos!tfons. and work with our clients In helping them 15 

16 exit thoSe risks and extract them from those positions. 16 
l1 Q, Do you stDI report to Mr. SmaUes? 1i 

18 A. No, I now report to Bill Hirschberg. 18 
19 Q. Oo you stnt supervise a group of 12 or so? 19 
20 A. We have reduced, shrunk the size of the group and 20 
21 we're now five. 21 
2 2 Q. VVhat sort off unctions do those folks have? 2 2 
2 3 A. Part of the group Is In focus on new origination 2 3 
2 4 of products like CLOs and structured credit. And other 2 4 

2 5 part ls,stlU fOcus on legacy assets that people stm 25 

5/1/2014 
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want to work out or. 

Q. Wien you say people want to work out of lheae 

legacy assets, what kind of people do you mean? 

A. The risk sits - It's e'1olved from 2008. Sit 
with banks or European Institutions that round 
themse!Ves owning the risk and our engagement wlh those 
lnslltutJons was to help them exit the risk. It was 

banks, lnauranoe companies, European government, U.S. 
govemmenl. 

a. When did you first become lnvolVed With the Zohar 
1 deal? 

A. The dear was brought to our attention at some 
polntfn 2010. 

Q. And who brought It to your attention? 

A. It would have been mv boss, Jeff Smaifes, at the 
time. 

Q. And what were you told back In 2010 about II? 
A. My work was to work with our clients In their 

&tructured products. Ona of our cUants was Barclays, 

and Barclays held a series of legacy posKlons on the!r 
portfolio. And our expertise and our services were used 
to work more chanenged.positlons and If the pos!Uon 

could be traded ft would be traded by a trader. If 
there was something to do Ifs In the position II would 
have been done. lrs positions that are_chaDenging and 
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positions that are troubled and It's when we wore 
brought In. So I was part of a sertes of positions that 
we worked for the legacy group at Bardays. 

Q, V\lhy was Zohar considered challenged or - I can't 
remember the other adjective you used? 

A. Troubled. 
Q. Troubled or challenged? 
A. At the time that the position was brought to my 

attention It probably wasn't as troubled as when we 
started do some of the digging and somo of the work. 
The guys at the logacy group had tried to dispose and to 
work with the manager In finding ways to move forward 
and to exit the risk, and they did not have any success. 

Q. Wiat had they trted to do previously, do you 

know? 
A. I don't. The fact they came to us meant that 

they had not been able to succeed In anything that they 
had attempted to do. 

Q. Do you know ...mo was dealing with Zohar bofore it 
was brought to your group? 

A. It have been a cormlnatlon of Rohlt Chaku and 
Jake Scrivens, and Silt Hammock. 

a. Once the deal was brought to your group or to 
your attention, what did you do? 

A. Normally, when a deal Is brought to our group, 
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1 again Is the standard In every structured transaction l 
2 and for Investors to have that and rely on that 2 

J Information. 3 

4 Q. Dq you have an understanding of when an a&Set Is 4 
5 considered a category 4? 5 

6 A. My understanding Is from what the Indenture says 6 

7 what a category 4 should be. My understanding Is that 1 

8 Lynne can decide What Is a category 4 and she has some e 
9 discretion to what to call 4 whatever she wants. g 

10 a. Why do you think she has full discretion? 10 

11 A. I don't think- my understanding, my belief that 11 
12 It Is Lynne and Patriarch that assign the Internal 12 
13 ratings to the facility's reference on the portfolio. 13 
14 And there ts no mechanic to dispute the categorization. 14 
15 So a defaulted security that has been publicly labellad 15 
16 defaulted she can call that 4 If she wants to. It would 16 
1 7 be hard for her to justify herself but there Is no - as 1 7 

18 the manager of the portfolio she has a lot of cllscretlon 10 

19 to use qnd call whatever she wants. She shouldn't, 19 
20 but- 20 
21 Q. Do you believe that under the terms of the 21 
22 Indenture she has the right to label something 4 at her 22 
2 3 own discretion? 2 3 

24 A. I don't think so. I just feel thatthat's what 24 
25 she has been doing for the past few years. 25 
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1 a. Y PU don't think she has the right to do that 1 
2 necessarily but you think she - 2 
J (Talking over each other.) 3 
4 A. Let me clarify. The Indenture clearly defines 4 
s what a 4 is, a 3, a 2 and a 1. These are clear 5 
6 definitions of what a 4 Is and a clear definition what a 6 
7 1 is. I don't think she ls using that to classify. It 7 

a ls my hellef based on how somo of the company's gone e 
9 from a 4 to 1 from trustee report from November to 9 

10 December there Is a Jump from 4 to 1. I don't think 10 

11 she's t.fSlng the Internal categories that she's meant to 11 
12 use. I think she's using a lot of discretion. I don~ 12 
13 she MS the discretion she's just - 13 
;. 4 a. \Mlat companies are you specHlcally thinking of? 14 
ls A. There are companies like - the one ttUll comes to 15 
16 mind Is American Lafrance and that was labeled as a : 6 
1 7 category 4 shortly before we had to read In the paper 17 

le that she has shut down the entire company and news 19 
19 reports aoem to Imply that a company was doing very bad 19 
2 o much earlier and that went from a 4 to a 1. zc 
21 And I don't beHeve that one day the company Is a 21 
22 4 and In 9cod standing and the following day you have to 22 
2 3 shut down the entire plan. It Just seems to me 2 3 
2 4 unrealistic. I don't remember specific names, but when 2 4 
2 s you track the recharacterizatlon I don't think I have 2 s 
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seen the number 3 or the number 2. In fact, I don't 

think I've ever seen the number 3 or number 2 In the 
trustee reports. I know there Is 4 and there Is 1 but 
In between seems to be always a jump. 

Q. I think that's rfght. 
What does that say to you? 

A. She didn't know that the compantes were going to 
fife the day before and she only found out that day or 
she Is not performing her duties as stated In the 
collateral management agreement. 

MS. SUMNER: Let's go off the record at 
3:27. Lers take a short break. 

(Recess taken.) 

MS. SUMNER: We are back on the record at 
3:45. 
BY MS. SUMNER: 

Q, During the break, Mr. Aldama, did you have any 
substantive conversations with the SEC staff about this 
Investigation? 

A. No. 

Q. Have you reviewed the Indenture for Zohar 1? 
A. I have at some point reviewed and read some 

&8ctione on Indenture, yes. 
a. '1\1lat parts have you reviewed? 
A. Baslcally related to the rights that we would 
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have under the Indenture upon an event of default of the 
deal and then around the portfollo management The 
section that talks about characterlzatton of a&SGts, the 
sectfon that talks about the rights that Lynne has to 
extend maturities and so on and so forth. 

Q. And you teetifled earlier that you received the 
trustee reports. \Miy Is that something that you look 
at? \M'\y do you look at 1he trustee report&? 

A. Any structured vehicle that we own, that Barclays 
or any of the clients that W9 work owns, the trustee 
report Is the means that the manager has to clistribute 
Information on the portfolio to all Investors. As 

opposed to bilateral discussion with the manager, asset 
managers use the trustee report& a& a distribution 
platform to a!l Investors of the HOUrlty around the 
performance of the portfolio, the current levels on the 
coverage ratios and how the deal Is performing. 

a. Have you had any discussions wfth anyone at 
Natbds about restructuring the Zohar 1 deal? 

A We have had over time different discussions at 
different points In time. 

Q. Who have you dealt with at Natixis? 
A. So, mostly Kevin Alexander. But I have had calls 

and proposals from people at Natixis and over the years 
that I believe worked for Kevin Aloxander, but they're 
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1 PROCEEDINGS 
2 MS. SUMNER: We are on the record at 9:47 on 

3 May 1st. 2014. 
4 Would you raise yow right hand? 
s (The witness complied.) 
6 Do you awear to tell the truth, the whole 
7 truth and nothing but the truth? 
e THE WITNESS: 1 do. 
9 EXAMINATION BY MS. SUMNER: 

1 o Q, Please state and spell your full name for the 
11 record. 
12 A. Rohlt Chaku; R·O·H·l-T. C.H-A-K.U. 
13 Q. Mr. Chaku. my name Is Amy Sumner. I'm a member 
14 of the staff with lhe Enforcement Division of the Denver 
15 regional office of the United States Securllles and 
16 Exchange Commission. I'm also an officer of the 
1 7 Commission for purposes of this proceeding. 
18 This Is an Investigation by the United States 
19 Sec:urlfes and Exchange Commission In the matter of 
20 Patrfaroh Partners to determine whether there have been 
21 violations of certafn provisions of the federal 
2 2 secwltfes laws. However, the facts developed in this 
2 3 Investigation may constitute violations of other federal 
2 4 or state, cMl or criminal laws. 
2 s Prior to the opening of the record you were 
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four or three to a one or two, as a substitute for par 1 A. Yes. 
value you will effec:Uvely use the lesser or market 2 Q. Why Is that? 
value and cost with the Intent being generally that 3 A. Because the Indenture Is there to govern 
market value Is the overriding factor there. 4 basically how the structure and deal operates and really 

Q. Is the valuation of the assets something that is 5 provfde protections for all Investors, senior Investors 
Important to you as an Investor? 6 speclflcally who have spent time bargalnlng for certain 

A. Yes. 7 rights and protection within - forwarded within the 
Q. 'Wny Is that? 9 operating documents of the Indenture; and so It Is very 
A. It will help us estimate ulUmate recovery on g fn1>ortant that the manager especially adhere to those 

that asset, which Impacts the ultfmate recovery on our 10 operating documents properly. 
owm~rshlp. 11 Q. Do you thfnk that the categorization Is 

Q. Is valuation or the assets Important to you 12 subjective or do you believe that ft's objectlVe? 
Independent of the OC ratio? 13 A. I believe It Is objective. 

A. Yee. H Q. And why do you think that? 
Q. Why is that? 15 A. There's certain objective points vmere very 
A. For the same reason, that It will urtlmately 16 clearly If dlscuaslons are being had of a restructuring, 

provide guidance In terms of the overall recovery to the 17 whether Ifs within Inside or outside of a bankruptcy 
portfollo oompany 1 that loan which directly lmpaQs the 18 proceeding or other offlolal proceeding, h a1nnot be a 
ultimate recovery on our Investment. 19 category 4. There Is definitive guldeRnes for 

Q. Do you have an understanding of how Patriarch 20 Insolvency proceedings and court processes that 

determJnes the categorization to which it places the 21 estabUsh which categories It can also be In. 
assets? 22 Q, other than Insolvency, are there other 

A. Only to the extent the guidance provided within 23 circumstances that you recaU? 
the Indenture. 24 A. I believe if the manager has an Idea that the 

Q. Do you have understanding of what the Indenture 25 loans are going to be stn.ictured they will become more 

Page 46 Page 48 

says on this topic? 1 credit risky; and if oonvensatlons are being had around 
A. I believe that It's effectively within the 2 resbucturfng the loans they objectively cannot be 

manager's discretion. The idea Is that the category 4 3 within category 4. 

assets are sort of current pay obligations and 4 Q. I'm handing your a document thafs prevlously 

performing a88ets without any really known credit Issues s been marked Exhibit No. 1. 
that would give rise to belleve that those assets had a 6 (Indicating.) 

chance of becoming riskier and down the ftne 7 This Is a copy of the Zohar 1 indenture. 

recategorized as a category 3, 4 - sorry, 3, 2 or 1: 8 (Discussion off the record.) 

and with each level of category reflecting an Increased 9 BY MS. SUMNER: 
level of credit riskiness and Insolvency dovm to 10 Q. I'd like to talk to you In a little more depth 
c:ategory 1 being moro or loss tho worst category. 11 about the categorlzatlon and your testimony that you 

Q. VVhere did you come to that understanding? 12 think it Is an objective type of test based on the 

A. From the Indenture definition, various categories 13 Indenture. So I don't know where the best place for you 

tn the Indenture. 14 to start ts, but I can tell that you on page 10 Is where 

Q. Do you believe that the categories of assets In 15 the different categories appear. 

the Zohar deal, the a1tegorizatlon, Is governed by the 16 Maybe you could explaln to me why you think that 

terms of the Indenture? 1'7 the categorization ts an objective type measure, or 

A. Yes. 18 specfflcalfy what In the indenture leads you to think 

Q. And why do you think that? 19 that? 

A. I thfnk the definitions sort of speak for 20 A. Sure. So, I think I would point to the 

the!11'elves In terms of reaKy providing guidance In 21 definition of category 4 where there is defirtite 

terms of certainty the spirit and within the framework 22 guldellnes In terms of a collateral debt obllgatlon not 

of the definitions and how they're supposed to operate. 23 being - well. affirmatively being current and not an 

Q. Is It Important to you as an Investor that a 24 Insolvency collateral obUgaUon as wen as no events of 

collateral manager follow the terms of the Indenture? 25 default occurring; and I think most lmportantly, prong, 
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