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Respondents Lynn Tilton, Patriarch Parlners. LLC, Patriarch Partners VIII , LLC, 

Patr iarch Partners X IV, LLC, and Patr iarch Partners XV. LLC (collecti vely ... Respondents"') 

respect fUl ly submi t this brief in supporr of their moti on to adjourn the imminent trial. and 

potentially to bar two non-party w itnesses from testi fy ing at trial. in the afterm ath of the 

Sccuriti1.:::. un<l Exchange Commb::. ion's Divb ion of En forcement · ~ unexpectcd reve lati on on 

October 13. 20 16 o f informati on that both underm incs the c;ta tu s and crcdihil ity o f those two 

non-party Division w itnesses, and appears to have been intentiona lly w ithheld by the Division 

until now all the w hile it was insisting it had no Brady materi al to provitk . B\.:causc the Div ision 

has insisted on confidential treatment o f the l imited- but cri tical- inrormation it has revea led. 

and has re fused to respond to numerous reasonable questions about that in formation. 

Respondents hereby move to compel the Division to make additional disclosure regarding these 

revelations. I 

Respondents request expedited briefing and an evidentiary hearing to explore this new 

information and the appropriate remedy for the Division's w n<lucl. including. among others. 

barring these two non-party w itnesses from testify ing at trial. Indeed, these latest revelations arc 

ofa piece with other belated disc losures that, as Y our I lonor w il l learn or may already be aware, 

have now ta in ted every maj or non-party w itness the Div ision still intends to ca ll at this trial. 

Even w ith an expedited schedule to address these eleventh-hour reve lations, however, 

there will need to be a delay in the trial. which is to commence in eight days. Respondents 

As this motion is fundamentally about two non-party w itnesses and brings into questi on their 
status as w itnesses, it complies with Your I lonor 's October 14, 201 6 Order precluding 
fu rthi.:r pn:-Lrial moLions w ithout leave. 



furth er request that Your I lo nor dccl ine to treat any o f the subject matter o f the disclosures as 

confidential. so that there is full sunshine on the Di' ision's di sclosures and conduct here. 

FACTUAL BACKGROUND 

As Your I lonor well knows. the Div ision i ~ required to produce materi al exculpatory 

evidence pursuant to Rule 230 o f the SEC' s Rules of Praetiee, Brae~)' v. 1'vlw:rlcmd. 373 U.S. 83 

( 1963), and its progeny, including (jiglio v. United States. -W5 U.S. 150 ( 1972). Therefore. on 

August 26, 201 6, counsel for Respondents wrote to the Division and made nearly thi rty 

particularized requests for the prompt production of documents or informarion that may tend to 

exculrate Respondents or affect the weight or credibility or the ev idence the Div ision rresents at 

trial. including impeachment material. Declaration o f usan Brune (··Brune Dee l."). Ex. I . The 

Division denied that it had any such material- a position it maintained in later motion practice. 

See Div. Opp' n to Resp'ts' M ot. To Compel. Tilton, A dministrati ve Proceedings File No. 3-

16462, at 2 (A LJ Sept. 8, 201 6). 

Late in the evening on October 12, 20 16, counsel for the D ivision emai led Respondents' 

counsel and stated that ·' the Div ision has certain in formati on that it has determined to produce 

pursuant to l Rule J 230(a)(2)'' an cl representing that the in formati on was con ficlential. Ex. 2. The 

Div ision offered to disclose the in formation i f Respondents would agree not Lo disclose it Lo 

··anyone other than the ALJ , counsel o f record in th is case. and emplo)ces and agents oflsuch 

counse f"I , unless the A LJ permits such disc losure. ' ' Id. Division counsel also proposed a ca ll 

w ith Respondents' counse l '· if it would be more producti ve to discuss over the phone:· Id. 

Within minutes, Respondents' counse l responded and requested that the Division ··arrange a call 

as early tomorrow morning as possible to discuss the subject matter o f this materia l. and th en we 
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will respond to your requestredl condition on the production." Id. The next morning. counsel 

for the Division and Respondents spoke by telephone. Ex. 3. 

During that call- more than six weeks aflcr Respondents made specific requests for 

Brady and Giglio materials, and more than a month after the Division told Your I lonor that 

Respondents arc "attcmpt(ing] to mask the improprkty of tht:ir [Bm~vl requests by hurling 

baseless w1d 1111.rnbsta11tiated accusariuns that tht: Divbion is engaging in ·gamesmanship wirh 

regard to its interpretation of its 81"l1t~v obligations···-th e Division disc losed material 

exculpatory information about two non-party witnesses on the Division 's witness list. fd. ;2 see 

also Div. Opp"n to Resp.ts' Mot. To Compel. Tilton, Administrati ve Proceedings Fi le o. 3-

16462, at I (l\LJ Sept. 8. 20 16) (emphasis added). Divbion counsel declined to give any ti.Jrth er 

details. requiring Respondents to put any questi ons they had in writing. Rt::spondcnts emailed an 

extensive li st of questions. Hours later, the Di vision responded via emai I that it refused to 

provide further information. Ex. 3. 

Notwithstanding that refusal, however. th e Di vision has revea led sign ificant, exculpatory 

information about two non-party witnesses.iust eight days before the scheduled start of the trial 

in this matter. These disclosures closely fol lo'' on the heels of several other, similarly late-

break ing Brac~v and Giglio disclosures. each of which post-dates the Division"s numerous 

assurances th at it has already full y di sclosed all Brac~y information in its possess ion. See, e.g., 

Div. Opp'n Lo Rcsp' ts· Mot. To Compel, Tilton , /\dministrati vc Proceedings File No. 3- 16462, at 

2 (ALJ S1.:pt. 8, 20 16) (claiming that the Di vision is .. keen ly aware or its obli gati ons under Brady 

2 Because the Division has insisted that the in formation is confidential. Respondents are not 
identifying in thi s motion the two non-party witnesses to whi ch it pertains or any other 
detai ls. but wi ll provide such information Lo Your I lonor during the final pre-hearing 
con fcrencc on October 19, 2016 or any other con lcrcnce at Your I lonor· convenience. 
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and its progeny, and has thorough ly abided by them''); Deel. of Dugan Bl iss Regarding the 

Divis ion's Search for Material Exculpatory Ev idence (Sept. 28. 20 16) (certify ing compliance 

w ith Brady ob ligations). 

Respondents believe th at the Div ision has been in possession of the Brady and Giglio 

information disclosed Thursday morning cach and every t ime it has represented to Your Honor 

that ·'al l Brady materials known to the Division have been provided." See id.; see also Div. 

Opp'n to Resp ' ts' Mot. T o Compel. Ti/1011 , Adm inistrati ve Proceedings Fi le No. 3- 16462, at 2 

(A LJ Sept. 8, 20 16). I r. as Rc~pondents suspect, the Division has had this information for weeks. 

if not months, the Division indeed has engaged in gamesmanship in a serious admini strative 

proceeding. The Division's inv itation lo Respondents to submit written questions concerning the 

circumstances of this newly-d isc losed exculpatory in formation, only lo re fuse to answer any o f 

those questi ons, including how and when the Division staff assigned to this matter became aware 

of the in formation, is also telling. 

The trial must be postponed so that Respondents can adequate ly explore the 

circumstances surrounding both the exculpatory in format ion and the Division· s eve-of-trial 

di sclosure. In addition, Respondents rcspe<.:t f"Ltll y request that Your I lonor convene an 

ev identiary hearing to determine the appropriate remedies for the Division's apparent 

concealment of this clearly exculpatory in formation, which cou Id range from witness preclusion 

to issue preclusion or even term ination o f"this proceeding. A t the very least, the Division should 

be compelled to prov ide basic information concerning the circumstances of its recent disclosure. 

and the two implicated non-party w itnesses should be precluded from testify ing at the upcoming 

trial. 
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LEGAL STANDARDS 

Ruic 230(b) impo!les a cont inuing obl igation on the Div ision to produce material 

evidence favorable to Respondents. pursuan t Lo Brac~v. See. e.g. City of Anaheim, Adm in. 

Proceedings Rul ings Release o. 586. 1999 WL 623748. at *3 (J\ LJ July 30, 1999) ("lT]he 

Division unquesLionabl) has Brm~1· obli gati ons under Ruic 230(b)(2) when it seeks a cease and 

desist order in the administrati ve forum ... ). Both exculpatory and impeachment evidence is 

considered ''favorable·· under /Jrcu~v and must be disclosed by the Division i f such evidence is 

material. See United States"· BaJ;ley. -P 3 U.S. 667. 676-77 ( 1985): Giglio, 405 U.S. at 154-55. 

Additionally, to comply wi th /Jr(I{/) '. the Div ision " has a duty to learn of any favorable ev idence 

known to others acting on the governmcnl· s behal f in the case."' City ofAnaheim, 1999 WL 

623 748, at * I (citing Kyles 1·. Whitley. 5 14 U.S. 4 19, 43 7 ( 1995)). 

The Division has an obligat ion to produce impeachment and exculpatory evidence that is 

" material ei ther to ! the rcspondent" sj gui lt or punishment." Kyles, 5 14 U.S. at 432 (internal 

quotation marks omi tted). w ith the test of material ity being whether the favorable evidence, as a 

w hole. ·'could reasonably be taken to put the whole case in such a different l ight as to undermine 

confidence in the verdict." Id. al 435 . otw ithstanding the retrospective nature o f the 

materia lity tandard, th e Bnll~V requirement is ··premised on the view that due process requi res 

pre-trial, or at least at-trial, disclosure or exculpatory evidence material 10 guil t or punishment." 

City ofA11ohei111. 1999 WL 623748. at *1. 

In addition. the Div ision is required to produce exculpatory and impeachment material 

even if contained in otherw ise privilcgc.:d documents. See United Stutes v. NYNEX Corp .. 781 F. 

Supp. 19. 26 (D.D.C. 199 1) (""The.: govc.;rnment should ... disclose! I exculpatory facts. even if 

contained in internal documents otherw i e protected by the work product priv ilege."). While 
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Ruic 230(b)( I) allows Lhe Division Lo withhold certain documents from production, including 

documents that arc pri vi leged, as we ll as internal memoranda, notes, or writings prepared by 

Commission employees, or documents that are otherwise work product, among others, Ru le 

230(b)(2) provides that noth ing in Ruic 230(b) authorizes the Division. in connection with an 

enforce ment proceeding. ""to withhold. contrary to the doctrine of Brat~v. documents that conta in 

material exculpatory ev idence." Rule 230(h)(2); see also /1andimere. Admin. Proceedings 

Rulings Release No. 759, I 05 SEC Docket 3776. at *2 (AL.J Mar. 12, 2013). Thus, the Div ision 

is ob ligated to disc lose materi al exculpatory and impeachment evidence, even if contai ned in 

internal documcnL~ otherwise protected by privilege. To the extent a relevant document contains 

privileged material , the Di vision must nonetheless disc lose the facts therein that constitute Brac~y 

material. by, for example, rcda1.:t ing privileged portions or providing summaries of the Brady 

evidence. See. e.g. Ba11di111ere. Admin . Proceedings Rulings Release No. 759, at* I. 

ARGUMENT 

While the Di vision 's Thursday evening disclosures might give the fac ial appearance of 

compliance with its Brady and Gi~lio obligations, the Division has fa llen far short. lts release of 

only limited in formation in c ircumstances where more is c learly warranted. and its insistence th at 

the materia l is not excul patory \·\'hen it so paten tly is3 warrant Your I lonor's intervention. (.j 

Ru ic 300 ('"A ll hearings shal l be conducted in a fair, impartial, expeditious and orderly 

manner."); Rule I 11 ("'The hearin g o fficer shall have the authority to do all thin gs necessary and 

appropriate to discharge hi s or her duties.") . 

3 See ,Resp' ts' Mot. to Compel Production of Brady Material and Jencks Act Witness 
Stalcmcnts. Tilton, Admi ni!'itrat ive Proceedings Fi le No. 3-16462 (Oct. I 2, 20 16). 
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I I ere, the Division's di sclosur<:: o r exculpatory information about two non-party witnesses 

comes after Lwo other recent Brady di sclosures. both of which took place after the Division 

repeatedl y represented that it had rul ly disclosed all Brady materia l. Fa irness requires ti mely and 

fu ll disclosure of all Brady materials. (f Leka v. Portuondo, 257 F.3d 89, 10 1 (2d Cir. 200 1) 

(belated di closure of Brady material "tcnd[s] to throw existing strategies and rtria l] preparation 

into disarray[.r mak ing it ·'difficu lt ... to assim ilate new information. however favorab le, when 

a tri al already has been prepared on the basis of th e best opportunit ies and choices then 

avai !ab le"). 

Instead, however, Lhe Di vision has on numerous occasions concealed from Respondents 

plainly relevant-and exculpatory-information. For example, in June 20 15. the Division 

requested from Vardc Partners. Inc., a non-party witness expected to testi fy at th e hearing, 

documents concerning th e all egations in the OIP fil ed more than two months betbrehand, in 

vio lation of Ruic 230(g). See Mem. of Law in Support of Resp' ts' Mot. lo Prec lude Div. 's 

Witness. Matthew Mach, from Testifying, Tilton, Administrative Proceedings Fi le No. 3-1 6462, 

al 2-3 (Oct. 11 . 2016). The Di vision did not disclose that it had, in fact, requested the materials 

well after the close or its investigation, and withheld the correspondence that explai ned otherwise 

(which ema il Respondents eventua lly obtai ned pursuant to a September I, 20 16 subpoena to Lhe 

Commi sion). Id. Similarly. without Respondents' knowledge and despite their request for 

confiden tial treatment, in December 20 13 and January 20 14, the Division prov ided MBIA with 

con fidcntia l and proprietary Ii nancial in fo rmation or severa I Patri arch portfol io companies in 

exchange for extensive in formation about Respondents. See Exs. 4 & 5. The Division even 

expressly consented in v. riling to MBIA 's use of that information in commercial negotiations 

with Respondents or in litigation against them- on the condition that MBIA agree to "not cite or 
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attach any of the documents rece ived from the SEC," i .e., on the condition that the non-public 

docum ents not be traceable to the SEC. Id.: see also Rcsp' ts' Mem. of Law in Support of Mot. 

to Compel MRI A to Produce Docs. Responsive to Resp' ts· Subpoenas, Tilton, Adm inistrati ve 

Proceed ings Fil e o. 3- I 6462 (Oct. 5, 20 I 6). The Division's refusal lo provide the most basic 

details about the exculpatory information concerning two non-party witnesses is yet another 

game- and one Your I lonor should not tolerate. 

Further. the Division's conduct has been exacerbated by its witnesses· now-routine 

refusal to provide Respondents access to plainly relevant docum ents, even when ordered to do so 

by Your Honor. For example, according to the Division's witness list, the Division intends to 

call Manhcw Mach, a Yarde employee, to testify regarding Yarde's " investment in the Zohar 

Fund(s), communications regarding the investment, relationship with Patriarch, their 

understanding or the investm ent. any interaction with [Ms.] Ti lton or other Patriarch employees, 

and the mon itoring or assessment or(Varde 'sJ in vestmenl.·' Last monch, Your Honor denied 

Yarde's motion to quash Respondents' subpoena because the Division proposes co elicit 

testimony about these topics, holding that Respondents' requests fo r documents were "direct ly 

relevant to the Division' s proposed evidence [,] necessary fo r cross-examination," and therefore 

discoverable. Ti/1011. Administrative Proceedings Release No. 41 53. at 2 (A LJ Sepl. 14. 20 16). 

(emphasis added) (add ing that, to the extent the investor had valid confidentia li ty concerns. the 

investor and Respondents .. may propose the text of a protective order."). Yet Yarde continues to 

withhold its docum ents. despite Your I lonor's Order requ iring it to di sc lose them to 

l~espondents. See id.: see also Mem. of Law in Support o f Resp' ts' Mot. to Prec lude Div.' s 

Witness, Malthcw Mach. from Testifying, Tilton , Ad ministrative Proceed ings File No. 3-1 6462 

(Oct. 11 , 20 16). 
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I !ere, in light of the Division's pattern of fai ling to disclose Brady materi al, and in li ght 

or the Di vision's witnesses' persistent refusa l to turn over documen ts "'necessary !or cross-

examination," Tilton. Adm inistrative Proceedings Release No. 4 153, at 2 (A U Sept. 14. 2016), 

the proceedings should be stayed pending further disclosure from the Division and its witnesses. 

The Divis ion refuses to provide Respondents even the most basic inform ation concern ing its 

recent disclo. ure, incl uding, for example, when and how the Di vision staff assigned to th is 

matter firs t learned about th e exculpatory in formati on revealed to Respondents only three clays 

ago. /\s a result, it is impo sible to adequately determine the impact of the in form ation on the 

credibility o f the two non-party witnesses at issue or the breadth o f the Di vision· s misconduct. It 

is a lso difficult to believe the Div ision's assurances that it has produced a ll Brady materia l to 

date. 

CONCLUSION 

For the foregoing rea ons. Respondents respectfu lly request that Your Honor stay the 

proceed ings and compel the Division to make further disc losures. Respondents also respectfull y 

request exped ited briefing concerning the issues addressed here in. and oral argument at th e pre-

hearing conference. 

Dated: ew Yori.. , Nev York 
October 16, 20 16 

BRUNE LAW P.C. 

By: /s Susan Brune 
Susan E. Brune 
BRUNE LAW P.C. 
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