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- UNITED STATES OF AMERICA
before the ) ‘
SECUR]TIES AND EXCHANGE COMMISSION ‘ ‘ ‘ ~

'\Admm Proc. File No. 3-16362

/.
In the Matter of the Applipaﬁon of Mo
.| GREEN COURTEREALESTATE .| =~ - . =k .
* | PARTNERS I, LLC N Ll e T

| For Review of 'Aétion Taken by the T e
New York Stock Exchange T RN

GREEN COURTE’S OPENING BRIEF

- Pursuant to the Order entered by the Securities and Exchange Commission (the “SEC” or
- _ﬁt‘he‘.,‘.‘.CQmmissign’,’). on March 3, 2015, Green qu};tg I_’:cal“ Egta,tg PannersIIILLC _4 _(‘,‘Q:c,gq
‘ ‘ .Courte”) respcctfully submits thns opening brief. | ' |
" In its Order, the SEC asked the parties to address (1) whether the challenged actionbythe. .. . - "
- ... New York Stock Exchange (the “NYSE”) “prohibits or limits” “access to services offered by”
. the NYSE to Sun Communities, Inc. (“SUI”) under Section 19(d) of the Securities Exchange Act ...
(the “Exchange Act™), and (2) whether Green Courte is-a “person aggrieved” enti,t,l,cd to review
‘‘‘‘‘‘ of such an action under Section 19(d) of the Exchange Act. For the reasons set forth below, the .
answer to cach of these questions is YES,
’ :l.~ ‘Bac round'
~ On July 30, 2014, Green Courte entered into a Subscription Agreement (the
* “Agreement”) with SUI and a subsidiary of SUL (Record at 57-67.) The common stock of SUI

s listed on the NYSE. When the Agreement was signed, it was contemplated by the parties that,

! Unless otherwise indicated, the statements of fact in this brief are taken from the letter that SUI and Green Courte
submitted to the NYSE on December 30, 2014. (Record at 68-73.)
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* prior to the end of 2014, SUI would complete a bona fide public offering that would substantially >~
 increase the number of shares of SUI common stock outstanding. That public offering was. in
.‘ '\fa\t_:_;‘_cgmpl@ted in September 2014. I
S e Pursuant to the 'Agre_emcnt,"_‘on January 23, 2015, ‘SUI ‘was -tequired. to.- sell ‘to.Green .
Courte a block of common stock and securities convernble into common stock The block was.
to conmst, on.an as-convaned “basis, of the lesser .of (a) 716,667 common shares or (b) the %
... maximum number of shares that SUI could issue to. Green Courte ‘without a vote by the
s_tockholde,rs. of SUI being required by Section 312.03 of the NYSE’s Listed Company Manual,®
That rule. generally requires a stockholder vote if a listed company issues new shares of a listed
- -c.la,ss of securities equal (either in voting power or number) to 20 percent or more of the shares
... . already outstanding. In the event that the full block of §ecur1’tie,s, could be sold, the Purchg§_e o
“pricewasto be $37.5 million. -~ . .. o .
" In the weeks leading tp to the January 23, 2015 closing, SUI sought confirmation from = . ™~
_the NYSE that, in performing, the 20=pc:c¢nt calculation, the. gi_enominator should be the number. .. .
.68;-84,__) Thxs 'woglv.d,hall.gw_ SuUL tg _lssgc ﬂze ,_f..ull block ,_qf mcgutm.s .gontcmplat@ b_y thg.
‘. Agreement, to list all gf the common share_s;.on the NYSE, and to sell the full block of securities . .. .
contemplated by the Agreement to Green Courte. e | .
“On January 12, 2015, however, the NYSE advised SUI that, for “purposes of the NYSE .'

... shareholder approval. rules contained in. Section.312.03-of the Listed Company Manual, the.

- _*Tobe specjﬁc the Agreement provided Green Courte with a “call™and SUI with a “put > Gwen that the secuntlesm .
o of SUI have appreciate considerably in value, Green Courte exercised the “call,” . :

3 The Agreement referred generically to the number of shares that could be issued without a stockholder vate under
‘L Sect:on 312.03 (as opposed to specifying an exact number of shares to be issued to Green Courte) because, atthe .~
time the Agreement was executed, the partigs had no way of knowing fot sure 1f SUI would be able to complete a '
“bona fide public offering, or, if it did, how many-shares would be sold. -
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l_r‘e,,levgnt. ,(_l‘ate‘ fqr_ n}eesuring_the shares outstanding le’;p,ll_IPQSCSQf -the denominator' is the date the
_ ‘.deﬁnitiyc agreement is signed.” (Record at 74.) As a result of this action, SUl_,was able to list
T only 40,872 additional common shares on the NYSE, as oppooed_ to the 716,667 sharevs.that the"
parties to the Agreement had contemplated. The effect of this action was to make it impossible
for SUI sell the full block of securities contemplated by the Agreement to Green Courte. Instead
.0f $37.5 million, SUI will receive only.$2.1 million in sales proceeds. . For its part, Green Courte .
. lost thc bargained-for . opportumty to acquire a. block of secunues that ~subsequently has'
"-appreclated considerably in value. Thus, the interpretation of Rule 312.03 by the NYSE staff
'”":substantially “frustrates ‘the legitimate “business ‘intent of ‘the parties when they ‘signed the > v
, riAgrcement. . . >. . o | - e -
Wlth all due respect to the staff of the NYSE the mterpretatlon of Sechon 312 03 that the" L
LNYSE artlculated on January 12 2015 is patently incorrect.’ "The. relevant pornon of Secnon e
\ 3 12. 03 which is the first half of Subsectlon (c), states as follows C
“ .:;_: ':(c) -Shareholder - approval is. required prior. to -the -issuance .of "'-- Y et
.. ‘common stock, or of securities convertible into or exercisable for .. .U
“_l::fommon stock, in any transactlon or. senes of related transacuons B
- (1) the common stock has, or will have upon issuance, voting
- power equal to or-in excess of 20 percent of the voting power - .

,outstandJ before the issuance of such stock or of securmes
. convertible into or exercisable for common stock; or - - - .

~(2) the number of shares of common stock to be issued is, or will
be upon issuance, e.qual 1o '_or.' in eXCESS of 20 _perc_ertt .of the number

* The January 23, 2015 closmg was one in a series of closings pursuant to various agreements between the parties,.

" “the farst of which did not take ‘place until afler the completion of the public offering. Given the “series of related’ N
‘ ‘transactions” language in Rule 312.03, SUI and Green Courte concede that the shares sold in all of the closings must
> " 'be aggregated for purposes of the numerator, and that the denominator used in the 20-percent calculation must be the

number-of shares. outstanding at the time of the first issuance in the series. What SUI and Green Courte object to is
-~the NYSE’s decision that they must go all the way back 10 July 30, 2014 and do the 20-percent calculation based on
the number of shares outstanding when the parties first signed the Agreement, several months before SUI completed
_the public offering, thereby excluding shares that clearly were outstanding before the- first issuance of sharesto. .. . .. = .
Green Courte. ‘ ’ ' )



Jo. Page6of13 2015-03-20 10:16:49 EST DLA Piper LLP From: Green-Johnson, Jessica

.~ of shares of common stock outstanding before the issuance of the
~-. common stock or of securities convertible into. or exercisable for
common stock. ‘ ‘ B
. (Emphasis added,) . Paragraphs (1) and (2) both unequivocally refer to 20 percent “outstanding
before the issuance.” The rule does not say “outstanding before the issuance or on the earlier
. date when the parties executed the agreement pursuant to which the issnance is made,” but that is
‘how the staff of the NYSE is interpreting the rule. It is possible that the staff of the NYSE
- believes its interpretation is supported by the language “has, or will have upon issuance,” which .
\\may suggest there are two rdifferent.mea;surement dates. Upon a close reading, _ho.\;vevcr, itis -
' clear that language was included on account of the fact that the rule covers. not only common
__F:vétqck, but securities. convertible into_common stock at some later date, The language that
-’dvescribes, the éO-percent calculation, on the other hand, un.équivocally refers to just one point in
“-time: “before the issuance.” o .

o Companies wnh securities traded on the NYSE, and parties that deal with such
_..companies, have a right to be able to structure business transactions in reliance on the plain .~ -
T language of the published rules. As described above, there was no.reason for Green Counc,apd

jSUI«to have believed, when they entered into the Agreement, that the number of securities that
“could be issued to Green Courte in January 2015 would depend, not on the number of shares
f_outsta_nding “before the ikssuance,”’ but on the smaller number of shares butstanc_ling six mths o
| "~§arlicx when the parties signed the Agreement. . ». R o .
. The SEC Has Jurisdiction Under Section 19(d) to Review the Action of the NYSE
| o As a result of the NYSE’s action, SUI has had its “access to séMces offered by” the

NYSE “prohibited or limited.” Providing a public market for a listed company’s shares is central h

' io the function of the NYSE. Yet, as a result of the NYSE’s patently incorrect interpretation of
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Rule 312.03, hundreds of thousands of common shares of SUI, worth millions of dollars, that
otherwise would have been issued and apprqv@:d for listing on the NYSE, have never even been
issued. Under such circumstances, the Commission has jurisdiction under Section 19(d). See,

" eg, William J. Higgins, 1987 WL 757509, at *5 (SEC May 6, 1987) (stating  that .the .
Commission had jutisd.ictig_h ‘to review-a refusal by.the NYSE refusing to allow a memberto ... . -

. -install a telephone on the exchange floor because it éonstituted a “limitation” on “access” to o \ N
services of the SRO); Scattered Carporation, 1996 WL 284622, at *2 (SEC May 29, 1996)
“(stating that the Commiss.ion had jurisdiction to rheyjiﬁw\.avr,:ﬁ,l‘sa,l\py the Chicqéb. Stock Exchange. o

~ to process a firm’s request for registration as a market maker because it constituted a “limitation” "~

N v'on “access” to services of the SRO); Tower Trading, L.P., 2003 WL 1339179, at **4-5 (SEC LT '

March 19, 2013) (stating that the Commission had jurisdiction to review action by the Chicago

- -Onee it is established that SUI has a right to obtain review by the SEC pursuant. to -

.. Section 19(d), it follows that Green Courte has that right as well, "It is a party.to.a binding .. .77
.c.::ontract with SUI and has suffered a substantial financial loss because of the limitation that the
| ""*NYSE has improperly imposed on SUI’s access to the NYSE’s services. A;s such, Green Courte ™~ -
" is a “person aggrieved” by the action. See Securities Industry & Financial Ma;ket.s.AS_.sgczquj%. S
| 12_104 WL 1998525, at *6 (SEC May 16, 2014) (there “is no statutory requirement that a person

- ‘aggrieved must itself be subject to a prohibition or limitation of access to SROQ services”). | .

~j1,lI., The Precedents the Commission Asked the Parties to Address =~

In its Order of March 3, 2015, the Commission asked the parties to address.three _

precedents that bear on the issue of jurisdiction. As explained below, to the extent that these
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precedents are germane, they strongly support the conclusion that the-Commission should review
the action by the NYSE that Green Courte is chalienging in this proceeding.

-~ . Securities Industry & Financial Markets Association -~ .-

" The first precedent that the parties were asked to address is Securities Industry &
Einqncial M_quqts Association, 2014 WL 1998525 (SEC May 16, 2014). In that case, a trade
- -association _rep‘resenting participants in the securities ihdustry asked the SEC to review >fees that .. -
the NYSE had recently imposed for the delivery of “non-core” data. Such data had previously
| \b,e.en made avéilable free of charge. Under the Exchange Act, such fees are _‘s_ubjec.t« to- various
. “requirements, including that they be “fair and reasonable.” Jd.at *2. ..l il e
" The trade association based its request for review on Section 19(d) of the Exchange Act. ™~
The NYSE argued that the SEC lacked jurisdiction under that section because (1) the trade
© - “association was not a “person aggrieved” by the fees, and (2) the fees did not “prohibit or limit* -
_ ‘-ffaccess to éervices offered by” the NYSE. To resolve the first issue (i.e., whether there was )
_ 'ﬁ‘associatipﬂg! standing” under Section 19(d)), the SEC adopted the following _three-pg;_t,tes;:‘ IR
~“[Aln association has standing to bring suit on behalf of its -
_.members when: (a) its members would otherwise have standing to
~ sue in their own right; (b) the interests it seeks to protect are
- germane to the organization's purpose; and (c) neither the claim
._asserted nor the relief requested requires the -participation of .
individual members in the lawsuit.”
.. 2014 WL.1998525, at *7 (quoting Hunt v. Wash. State Apple Adver. Comm'n, 432 U.S. 333,343 _ ..
(1977)). The SEC held that the second and third prongs of this test were satisfied, and that .
iwhether the ﬁrst prong was satisfied turned on whether 'individ,ual mcmbers of the trade .
association were themselves “persons aggrieved” by the fees. Id.

R ~ In order to answer that question, the SEC concluded that it was necessary to address the

. ...second argument advanced by the NYSE, namely, whether the fees “prohibited or limited” .. .. . . .
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“access to services offered by” the NYSE. \]d,. at *7. The NYSE argued that there was no -
denial of services because “anyone willing to pay the challenged fee” could still obtain “non-
core” data, Id. The trade association, on the other hand, argued that a complete denial was not _
necessary. Id. The SEC agreed with the trade association, holding that charging a fee could e
- indeed constitute a “prohibition or limitation™ if three pondizibné f-werc.,mei;. 1d.at *8.-First, the -~
trade association had to show that the challenged fees Were so high that they had caused “an. . .
- actual limitation of access.” /d. Second, the trade association had to present a colorable legal
~basis for the SEC to conclude that the fees were invalid under the Exchange Act. fd._ét *#3.9
Th1rd the fees had to prohrb:t or hmlt the ablhty of the members of the trade assocxahon “49
“utilize one of the fundamentally 1mportant services oﬁ‘ered by. the SRO ” whlch “were not . -
‘merely important to ‘the applicant but were central to the function of the SRO.” Id. at *9 -
- (quoting Margan Stanley & Co., 1997 WL 802072, at *3 (SEC .Dec.\.17,*‘1997‘)_.\,~t'fhe Commission .. .. ..
' held that the challenge before it satisfied the second and third prongs of this test, and it referred
" the case to an administrative law judge for the development of a factual record on the first of the
‘ﬂueepmngsn>.. . T
".The present case. deals with 2 dlffcrcnt situation than the one ;)rcsent m‘ Securmes ':.';. N
‘Industry & Financial .Markets,Assoczatzon (“SIFMA”).. VFor. example, the present case doe.sf not - o
involve “associational standing.”  Rather, Grcen Courte itself 1is Aan aggrieved persén.
" ‘Nonetheless, several of the principles articulated in SIFMA are directly applicable here. ™
" First, by holding that the mere charging of a fee can constitute a “prohibition or
service is not necessary.” .Accord, Interactive AB.rokers. LLC,AI_9_98‘WL_'VI.1 7627, at *3 n.8 (SEC [

Mar. 17, 1998) (reviewing challenged SRO action; although the applicant had “not been denied
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access entirely,” its “access undeniably ha[d] been. limited”). Rathe;,,tl_le.._imposition..,of a..
B significant burden is all that is required. Here, the burden imposed by the NYSE is more than
_ sufficient to meet the standard: The NYSE has put SUI in a position where it cannot obtain e
™. listing approval for the full block of shares contemplated in the Agreement unless it incurs the .. -
| expense, delay and uncér,tainty resulting from a stockholder vote that plainly should never have
_ been required by Rule 312.03.° | |
Second, in the course of endorsing “associational standing” in SIFMA4, the SEC stated in
V S0 many words that there “is no statutory requirement that a person aggrieved must itself be
subject to a prohibition or limitation of access to SRO services.” 2014 WL 1998525, at *6. This
'dispgs.es, of any argument.that Vmi}ght be made against Green Courte’s Tstanding‘ based on the fact
‘i‘mp,roperly been prohibited by the NYSE. from issuing more than $35.million in securitiesunless . .. .
it first holds a stockholder vote that plainly should never have been required by Rule 312.03, -
| - Morgan Stanley & Co. -~ -
The second Commission precedent that the parties have been asked to address is Morgan
B Stanley. & Co 1997 WL 802072 (SEC Dec 17 1997). In that case, an ofﬁcer of a mcmber of f
- the Natlonal Assocxatxon of Securmes Dealers, Tnc. (the “NASD”) ‘made a conmbutlon to- a.i:-"-'i'f R -
~ political ‘candidate 'in Massachusetts. As a result, the member -was_?.'by"bpcration of rule, "~ S
__automatically éuspended for two years from doing municipal securities business in

Massachusetts. The member applied to the NASD for an exemption from the automatic

o 3 Under the Agreement, SUI has no contractual obligation to hold a stockholder vote. In the wake of the NYSE's )

- patently incorrect interpretation of Rule 312.03, SUI has consistently taken the position that it will forego more than - ... ...
~-'$35 ‘million in funding from. Green Courte rather than incur the expense, delay and uncertainty resulting froma * -
" stockholder vote that plainly should never have been required by Rule'312.03.

8
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suspension, but the application for an exemption was denied. The member asked the SEC to
»review' the denial, but the Commission concluded that it lacked jurisdiction under Section 19(d).
| The bulk of the opinion was devoted to portions of Section 19(d) other than the-one at |
issue here. The opinion did devote one parégraph, however, to the 'p‘ortidn of Section 19(d) ™~
dealing with actions that “prohibit or limit” “access to services” offered by the SRO. In that - -
| paragraph, the SEC held that, in order for this portion to apply, the applicant must be attempting
“to utilize one. of the fundamentally important services offered by the SRO,” which “were not o
~merely important to the applicant but were central to the function of the. SRO.” /d. at *3. (As N
“~ mentioned previously, the Commission recently quoted this language in SIFMA.) “In Morgan ™ -
- Stanley, the Commission held that this requirement was not met -because the :'d.e,nial~being - i]‘f,v
N i:hallgnggq had “no .impagt on Morgan’s access to any servicg\offered by the NASD,” much_ 1933 . »
B "’aéécss"‘co‘a “fun;larﬁs:ntally important” séfvice that was “central to the functlon of the SRO.” Jd6 o
L The instant case could not be more different from Morgan Stanley. Of all the services the " - : D
NYSE provides, the most “fundamentally important” one, and the one that is most “central to the . ..
. Aﬁu‘.l.c!iqn of the SRO,™is .él.&‘cess_‘t_o a public market for a listed company’s securities. By insisting T
°n :an clearly errdneoué interpretation of Rule 312.03(c), the NYSE has denied SUI ac_cess»fo that .. e

market for a large block of its securities. On the authority of Morgan Stanley, the Commission

clearly has jurisdiction to review that interpretation. . LT
T Allen Douglas Securities, Inc.

The third Commission precedent that the parties have been asked to address is Allen
Douglas ‘Securities, Inc., 2004 WL 2297414 (Oct. 12, 2004). In that case, a member of the o

NASD was found to be in violation of the SRO’s net capital requirement. In an effort to bring

¢ In Morgan Stanley, the Commission cited two of the cases upon which Green Courte relies — Higgins and
_ Scattered Corporation - as.examples of cases in which the Commission properly exercised jurisdiction. Jd. ... ...

9
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itself back into compliance, it entered into subordinated loan agreements (“SLAs”) with several -
of its customers .and :.otvher creditors. The NASD refused to take the SLAs into account in -
determining whether the member was in compliance with the net capital requirement. The |
-member asked the Commission to review this action, but the Commission concluded that it
b'lac;ked jurisdiction under Section. 19(d). As in Morgan Stanley, the bulk of the opinion was f
_ devoted to portions of Section 19(d) other than the one at issue here. As in Morgan Stanley,
. “however, the opinion did contain onc passage devoted to the portion of Section 19(d) dealing ="~
, wnh actions that “prohibit or limit” “‘access to.services™ offered by jthveﬂSR.O..- Id.at*4, ;Evér; the . B
member struggled to identify any “service” offered by the NASD that it had been denied. “The -
best :argumeni”i:c could make was that it had been denied “access to the use of a reasonable =
- -subordinated loan agreement.” Id. Not surprisingly, the SEC fejected this argument. fd.
Specifically, as in Morgan Stanley, the SEC concluded that the member had not alleged a denial
ofa nght “to ytilize one of the fundamentally important services offered by the SRO.” o
— ... ..The present case is completely distinguishable from Allen Douglas. Here, SUI isseeking .. .
access to a service offered by the NYSE — public trading for a large block of its common stock —
that is “fundamentally important” and “central to the function of the SRO.” Like Morgan
. Stanley, Allen Douglas compels the conclusion that the SEC has jurisdiction to review the action .. ..
‘being challenged here. .~ e T T
. IV. * Conclusion =~ - | ‘ .
- For all of the reasons stated above, the Commission should conclude that, under Section .
R 19(d) of the Exchange Act, it has jurisdiction to review.the action by the NYSE that is being - ..

- challenged in this proceeding.

. 7 In Allen Douglas, the Commission citcd all three of the cases upon which Green Courte relies ~ Higgins, Scattered
Corporation and. Tower Trading ~ as examples of cases in which the Commission properly exercised Jjurisdiction.
Id

10
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\ Date: March 19, 2015 -

Respectfully submitted,

234@4/ % te 4’4
_ ,Dav1d Clarke, Jr.
DLA PIPER LLP (US)
- 500 Eighth Street, NW
- Washington, DC 20004
(202) 799-4503

-david.clarke@dlapiper.com -

- Attorney for Green Courte
Real Estate Partners 11, LLC

CERTIFICATE OF SERVICE
- THEREBY CERTIFY that, on this.19th day of March, 2015, I served the foregoing brief "~
“on the New York S.ibck Exé;hahge by sending copies by email and first class mail to: ™

~.John Carey -~ - _
Chief Counsel
..~ NYSERegulation . - -~ . .. oo
“New York, NY 10005 . N USSR

DMM/ KM déz_

_ David Clarke, Jr.
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DLA PiperLLP (us)

DLA PIPER 500 Eighth Street, NW
Washington, DC 20004
www,dlapiper.com

David Clarke, Jr.
david.clarke@dlapiper.com

T 202.799.4503
F 202.799.5503

March 19, 2015

BY FAX (202-772-9324)

Lynn M. Powalski RECEIVED
Deputy Secretary MAR 20 2015
United States Securities and Exchange Commission :
100 F Street, NE OFFICE OF THE SECRETARY

Washington, DC 20549

RE:  Green Courte Real Estate Partners 111, LLC
Admin. Proc. File No. 3-16362

Dear Ms. Powalski:

Pursuant to the Order entered by the Securities and Exchange Commission on March 3,
2015, Green Courte Real Estate Partners I11, LLC hereby respectfully submits its opening brief.

- Thank you very much.

Yours truly,

DM/J Cébéé,f’f

David Clarke, Jr.

cc: John Carey
Chief Counsel
- NYSE Regulation
20 Broad Street
New York, NY 10005



