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UNITED STATES OFAMERl~A. 
before the 

SECURITIES AND EXCHANGE COMMISSION 

· Admin. Proc. File No. 3-16362 

I!l.~e.Ma~erofth~ Ap~li~ation of 

GREEN COURTE REAL ESTATE 
PAR.1NERS Ill, LLC. . . .... . ... . .. 

For Review of Action Taken by the 
New York Stock Exchange 

GREEN COURTE'S OPENING BRIEF 

·-·Pursuant to the Order e~tered by the Secw·ities and Exchange Commis_s.ion (the "SEC'' or 

.. ~e ... "Co;nupi$sl~.n.~). .. O.P..1v.farch 3, 2015, GJe~~. Courte ReaJ..~sta~~ Partners. III~ LLC {'.'Green .. .. '•. .... ' ...... , . ....... . ..... ..... · ....... , __ . ... . . ... ... - '· .......... '.,.. ·~ .... ·-...... . 

Cpurt.e'?) respectfu..l.,Iy subm.jts this opeping brie( 

.... '· · · · · In its Order, the SEC asked the parties to address (I.) whethe.r·.the..c.hall~nged.action by. the. 

.. ~--.Jbe .N.YSE to. Sun Commw.tities, Inc. ("SUI'') under SectionJ9.(q) .of ID.e .. S~urities .Ex.cl:uU.Jg~. Act 

(the .. "Exchange Act"), and (2) whether Green Court~ . .is· a "person aggrieved" entitl~d to review· 

of such an a:ctiQI). .. under Section J 9(d) of th~.Exchange A~t. F.9r .the .. reas.ons. set .forth. .b~low., the. .. ..,_ ... . .. , ·-· ... .._ .. ___ ... 

MSwerJo c~~h offu~se. questions.is YES! 

·1. . . Background1 

On July 30, 2014, Green ·Courte entered into a Subscription Agreement (the 

'-'.Agr~nwnt.'?) with SU1.1Uld a ~l>$idi~ of.$UI. (~ec;:orq ~t 57 ~67 ~) .. T.h~ co~~~ .sto_ck of SUI 

· :is listed on the NYSE. When the Agreem~nt was s.igned, it w~ con1en.tplated by the parti~s th~t . ... . . . ... ··.· 

·
1 Unless otherwise indicated, the statements of fact in this brief are ~en from the letter that SUI and Green Courte 
submitted to the NYSE on December 30, 2014. (Record at 68-73.) . .. . .. . .. . .. . .. .. . . . ... 

. ....... · 
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'·· 

· prior to the end of 2014, SUI would complete a bona fide public offering that ·would substantially· · '· .. · · · · 

. .incr~e the number of shares of SUI common stock outstanding. ·That public .offering was .. in 

J~~~ ~_Qmplet~d in..~~pte.m.bc:r 4.0.14. 

·:·.~--:Pursuant :to .the ·Agreem~nt,' ~on _January. 43, ·201.5, ·-sUI :was ·.requ.ir~q.to-_sell .to ... Green. · .. ::· 

·.Courte a block ofc.ommon stock and securities convertible into common.stock.2 The block was 
.. .. . . . .. . .- . . . . ' . . . . " . . . .. . . . . .. . . ... . . ' . ~ . . ... . .. . . . . . . . . . . .. . ... . . '.. . .... 0.. . ..... •,.. . . . . .. . . . . ~ . . ·~. ... .. . . . . . . . ... : . ..... ' . 

· ... ~- : _- .... Jc.> .. ·c.onsist.l' ~-Q~. :an :~-cqg,v.ect.~~. :b~js, ·of .th.~ ]e~$.~r -Pf. (a). 7J9,66.7 ..... ~PJ!!n:tOit .'sh~e~ or .. Xb) d)~. ·· ... ·.. · · · · ......... 

. ..... . maximum number of shares that SUI -could issue to . Green Court.e ·without a vote. by the 

. stockholders. of SUI being required by Section 312.0.3 of the NYSE's Listed Company Manuat3 

That ru)~. g~nera11y .requires a sto9k.holder vote if a listed company issues new :shares .of a listed 

class of se.curities eq:ua.l (eithe.r .in voting power or number) to. 20 perc(.m~ or more of the share:; 

......... already .outstanding. In .the eve11t that th~. full .block :of securities. ~o.uld be &old_, th~. pprchase . . . ... . '• 

~ .. price was to be $37.5 tn.illion. .... •' 

.·· .. _ .. _._ .... ·.:~·: ..... In. ili~· :Wee~ ·Iead~g up .. io the Januacy. .. 23;'2oJ5 dosing, ·sui ~~ugbt ~nfmnation.'fro~·-....... _ ~-:. ···-.. 

. _the NYSE that,. in performin~. the 20~p~r~_~nt .calculation_,_ the ·-~~nominator .should .~e the .nl:lffib.er.. 

· ..... !.\greement, to-list.all .Qfthe common shares.on the.NX~~' ~4 .. ~~.s~ll .. the..!\1.!} Qlo~k .. O..f~~~~~~~- ......... . 

· ... ··~Qpt.~_mpl.ated by the Agreement. tQ Ore en_ Courte. ·· ......... 

·.On Janu.acy 12, 2015, however, the NYSE advised SUI that, for :~~purposes of the NYSE 

.... ,_.: ~;hareholdet: :appf9yal. rules ·con.taine4 . .in .. Se.c.tion .. 3.1.2 .• .03.. of .the . .Li.$_te.d .. Company -TY.I~~a.l, . the .......... , .. . , ........ . 

.. . ::z To be spec~fic, the Agreement·provided Green Courte with a ucall" and SUI .with.~ Hput~u Oiven that t~~ securiti~s. . .. _ . ., 
·.·.· "'_of SUI have appreciate considerably in value, Green Courte exercised the "calV' .. '. · · · ~. · · · '· · · .. ... ·. · ..... 

? The Agreement referred genericaUy to the number of shares that could be issued witho.ut a. :stockholder vote under 
.. :Section .3. 12.03 (as opposed to specifying an exact number· .. of shares tO. be..issue4 .to .Gr~en. .Courte) b.ec~e, :at the · ....... , .. 

·· · · · · ·time the Agreement was executed·, the parties had no way o.fknawing for sure if SUI would be ab.le. to (:_Qmplete ~ ... 
· ... · .. · :bona fide pubJic offering, ·or,. )fit did, how many shares would be sold. · .. .. ...... · · .. · .. · ...... · .. ·.. · ...... · · 
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'··. 

. re.lev~t 4at~ (qr It!e~_uring th~ _sltares outstanding for _P1.ll'p~ses -c:>f.th~ denominator is t~e d~te ili.e 

definitive ;~grc~~ent.i.s. signed." (Recorq at 74.) As a.~e~ult oft.his a.ction, SUJ..was able to list. 

only 40,872 additional common shares on the NYSE, as opposed to the 716,667 ·shares that the -

parti~s to the Agreement had contemplated. The effect of this action was to make it impossible 

:for SUI sell the full block of securities contemplated by the Agreement to Green. Courte~ Instead 

... pf·$37_.5 million, SUI wiU.receive·onJy.$2!1 milliopin sale.spr~c~e.ds ... F.or..i.ts pa.f.t, Gr~en Co.m1e 

. lost the b~ga~~~~for .. ~pportunity._ to acquire a. ploc~ of securi,ti~s tha~ subsequently has 
. . .... .. . . ·. . . . . 

·appre~iate.d.. -eonsiQ.~ably in vah1~. Thl\S, the interpre.l~tiQn of"R;llle 312.03 by. the :NYSE staff ... 

... ··. , .. 

.... ·\substantially ·frus~tes-·the ·legitimate·- business ·intent ·of the· ·parties when ·.'th~y ·s.igne.d. th~ · ···, ···· · 

.. Agreement···· 

· ·. . . With:. ~U. dqe re.spect to the staff of ~e NYS.~, t_he int~rpr~tation of.S~ctiq~ .312.03. th.,~t. the 

· .NYSE ·~c~~t~d .on. "Jan~- l2~- ·20 15 .is p~te~tly incorrect. 4 :··n.e ;r~lev~t ·pp~on ~~f ·~_ection .·. _ 

· ·. 31.2.03,. which is the first hal.f.o{Subsection (c),. states .. as fo}Jows: 
. . ..... . . . . . ~ ... . ... . 

. : ~ ···. ::·~ ~: ·:·.·:~ ·. ··(q) .. :Shar~_ho1d~~ .apprpval ·is ~required ··prior. :to_ :-the .'issuance .. oL .. _ .. ··· ~· · .. · ............ ,,, .. 

· ·. · ... '. ·common stock, ·or of securities convertible into or exercisable for ·. 

........ 

· co~on stock, ,in ~Y tr.ansaction. or sepes of related transactions "':if: . 0
• • • • . •••• 0 • ' •••• •••• ••• • 0 ·-... " ••• ··.. •• • .......... 0 ... ••• ... . 

.. · ( 1.) the common stock has, or will have upon issuance,. voting 
·,· :.~·.·~power equal ~to or ·"in excess of '20 ·percent ~of :the. voting ··power . 

~outstanding before the· issuance Qf such stock or Qf .. $ecuri~ies 
·. convertible into or excrc~sable for cpm.mon stQck.; o:r . ·. · ··.. · 

·. (2) the number of shares of common stock to be issued is, or will 
·be upon issuance, equal to or· in exc~ss of20 percent.of~e~umb~r 

. . ' ····... . . '', ·. . . ..... . 

. ... ·· ... 

.. • 
4 Tbe JartWP:Y ~3,. ~0 15 .closing was one m. a ~~ti~s. ~f C.lQSJng~ pursuant .to Va.rio~ agr~ements. bJ~~een tbe p~~S, .. 

'the flJ'St of wbich did not ·take ·place until after the co~pletion of the public offering. Given the. "series of related 
·tQu:ts~tions" hmg~age in Rule S l2.Q.3, SUI ~d Green C9UJ1e. ~on~4.~ ~t th~ ·sha.res $.9ld in all of the. clos'ings must 
·be aggreg~ed for purposes of the numerator, and that the denominatorused in the 20-percent calculation must be. the 
num.~·9fsbare~ outstandhtg a~ the tim~ of the first issuan~e in the .. series. What SUI and Green Coune object to is 
·the NYSE's decision that they mUst go aU the way back·to Jqly '30, 2014 and do the 20-percent calculation based on '·· · · 
the number of shares outstanding when the parties first signed the Agreement, several months before SUI completed 
.the public offeri.ng~ ~ll~re~y. ~xcl~djng shares tbat. qJearly we_re. oqt.s~Mdhtg b~fore. Jb~· .first iss!Jance of.s~~~s .to .. 
Oreen Courte. · · · · · 
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~.. . " 

of shares of common stock outstanding before the issuance of the 
common stock or of s~ct¢ties coQvertible. into. or ~X.~~cisabl~ fQr_ 
common stock . 

. (Emph~~is added.). . P.a.r_agraphs (1) cmd (2) both unequivocally ref~~ to 20 .. per~ent "<>ut.standi.ng ... __ 

before the issuance." The rule does not say ''outstanding before the issuance or on the earlier 

. . date when. the parties executed the agreement pursuant to which the issuance is made,'~ but that is 

·how the staff of the NYSE is interpreting the rule. It is possible that the staff of the NYSE 

· · believes its i~tew,ret~tion .is .supported by th~ l~guage_ "ha.s, 9r wiU .P~Y~ "9p<;>n issuance," which .. 
. ... ~ ' ' . .. ~ . 

may s~ggest there are two different measurement dates. Upon a close reading~ .howeve.r, it is 

cleat .that langu~ge was. included 9~ ac~ount of the fact that the rule covers .. not only common 

stoc~ but ~ecurities .. cQnvertible in.tq . commo.n stock at som~ l~ter date. The langlla:ge. th~t 
.. ' . ..... -.. - . .... . '' ... . .· .. 

describes the 20-percent calculation, on the other hand, w.1equivocally refers to just one ·point in 

· · ·ti.me: "before the issuance."' 

Companies with se.curiti.es traded on tb~ NYSE, and parties that deal with such 

, ··· ..... c.ompanies, .have. ·.a.right to. be. ab!e to structure .busin~s_s .transactions in r~.liance on .. tbe. plain 

l~gua.ge :pf the .P'9l>1~S,hed rules. As described ·~boV.~, .there was no .. reas.oo. for Gre~n C.o~~. tmd 
. ... ... . ·..... .... .. .. . 

· SUI_lo have._'~~liey~, w.b~JJ. ~lley ~I)t~red in~~ the Agr~men.t, .tll~l 14~ .zn•m.9~r. .9f ~~c~lies ~t .... 

··could be .issued to ·Green Courte in January .2015 would depend, not on. the number ·of shares 

Ol:ltstmld.ing ·~before the issuance,'' but on the smaller number of shar~s outstanding .six .m()ntbs 

'·. · ... 

D. . . The SEC Has Jurisdiction Under Section 19(d) to Review·the Action of the NYSE 

As a r~sult ·of the NYSE's action, SUI has had its .. 'access ·to services offered by" the 

NYSE ''p!Ph,ib.i.t~d or limited.', .Providipg ~ p:ublic ma,ket for a.lis_ted company's.~h~es is .. cen~ .. 

to the function ~fthe NYSE. Yet, as~ result ~fthe NYSE's patently incorrect interpretation of 

4 
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Rule 312.03, hundreds of thousands of common shares of SUI, worth millions of dollars, that 

otherwise would have been issued and appro.v.~d for Jisti11g on th~ ~YS.E, have never even been 

i~sued. Under such circumstances, the Commission .h?S jl.Uisdictiqn l.lllQ~r Section 19( d). $~~~-

- ,e,g., .· William J. .Higgins, . 1987 · WL . .757509,. at .ll:5_ (SEC .May· 6, 1987) _ (stat!ng ~that ~t.Pe ·.·. 

Commission ·had jwisdjction :to .revi~w a -r.efu.sal-by .. the. .NYSE refusing to .allow a m~mber-.to. ...... . 
'·· ·.. . ...... ' . ... . . . 

·install a telephone on the exchange floor because it constituted a ~~limitation" on "access~' to 

~ervi~~& of ~~~ SRO);_ Scattered Corpor.ati(Jn, 1996 WL 284622,. at *2 (SEC May 29, 199~) 
.. . . . . '... . '•. . . .. . ... ~ ' . ~. . . . . .. . .. . . ' . '... . .. .. ... 

( statil!g that _the ·Commi~s.ion bad jYrisdictio.n. to :re.vi~w. ~ .r~fu&m by ili..~ :CbJ~ago .. Stock. Ex~bange ·. .. . . . . .. , . .. " . . .. . . .. . . ., . .. ' ... ' .. ~ . .. ' . . - .... 

to process a finn's request for registration~· a ~arket maker becaUse it constituted .a "lhnitati.on" ····.,. 

on "acc~ss" to seryices of the SRO);.To~er Tradin$, L.P.,. 2003 WL 1339179, .a:t *1!'4 .. 5 . .(SEC 

_March ..19, 2·0 J~). (stating that. .the Com.mJ~~i~n. had. J1Jti$di~t.i.op. t9. ~vie~ ~~tio~. PY.. $.e. Chi~~g~ ... , ... 

··soard Options Excbange,.terminating' a fum's .designation as a market maker b~caus~ .. jt .. 

~onsti.t\Jted a '~.limitation" on "access" to services ofthe SRO). 

· · ··. Once ,it ·is ·es.tabUs.hed. that SUI h.~ .. a r.igh.t. ·to .. Pl>taiR revjew ·by ·th~ ·SEC pu.rs~l to· 
... . .. . . 

Se.ctio:n .:1.9.(d), .it follows .. that. .Green Courte .. has :that .right :as· well ... ]t is. a. p_arty..to . .a .binding:-... 

contract with SUI and has ·suffered a .substantial financial loss because ·of the. limitation that the 

·. <NYSE has improperly -imposed on SUI's access to the. NYSE's services. As such, Green Courte ·· .. 

· .is .a '~person. ~ggri.eved" by .th.e action. S~r! :Sec.uriti~s ..ln.d~stry ~· Fina.nqiql Mar/fe.l.$ .As..~ocitlt.~~JJ.? .. ·· 

·210~ W~.l998~2.~, at *6.(SEC May_l6,_20l4) (1)lere His .no statutory·requireme.nt that a perso_n_ 

:aggrieve.d must its~lf.be_sQbject to.~ prohibition .()r iinP.tati<>n of~~9ess to SRQ. se.JYic~~')! .. · . 

.I.U. The Precedents the Commission Asked the Parties to Address 
. . ·. . ...... . .. . ~. . ··· ....... 

.In its Order of. March 3, 2015, the .. Commission as.ke~. the parties _to acldress .. tbre_e ·-. 

precedents that bear on the. issue. of jurisdiction. -As explained below, to the extent that these 

5 
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precedents are germane, they strongly support the conclusion that the ·Commission sbo.t.Jld revj~w 

th~ ~~~ion by the NYSE th~t. Green Gourte is challenging in thi~ pro_ceeding: 

· ·. __ S~curities Industry & Financial_Markets Associ~tion:. · ----

. The ·nrst precedent that ·the parties were ·asked to address ·is ·securities .Industry & .· 

Fi~~cjal A:fa_rketsAssQ£iatiorz_, 20.14 _WL 19~~-5~5 (SEC May _16., .201~)~ .ln ~~ ~~, ·:a..~~de 

-~sociation representing participants in the securitie~ lndusey asked the·.SEC t~:)review fees -that-._ 

the NYSE had recently imposed for the delivery of ''non-core'' data. Such data had previously 

been made available free. of charge. _ Under the Excha.nge Ac~ .. ~uc.h fees are subject tO· y~o~ 

requ~rements, ·including th~t t.hey be ."fair and reasonable.~~-Jd. -~t *1.~ · >· · · · · ···- -- . ···. 
· · . The.trade-as$()~ation l>ased its.request for.rev.jew 9D Se~tion l9(d) of.·th~.Exchange Act.·-.· 

"' .. . . .. ... . . .... . . ~ ·. . ... , ' . ~ ' '• . ' .. . . 

The NYSE 1ttgu~d that . the SEC lacked j uriscliction under. that -$ecti~n be9~u.se· .( 1) the trad~ 

'-association was not a '•person aggrieved" by the fees, and (2) the fees did not ·'+prohibit or limit" . ---, ... 

. _ -~~c.cess to services offered by" tbe. NYSE. To resolve. the first is~ue (i.e., whether there was 

. -~'association~! standing" under Section 19(d)), the SEC adopted the following three-part_test: . 
. . -..... . 

. "(A]n association has standing to bring suit on behalf of its 

. members when: (a) its members would otherwise have standing to · · 
:sue In their own right; (b) the interests it ~eks to protect are 
· gennane to the organization's purpose; and (c) neither the ·claim 
asserted. nor the relief requested requires the :participation of_ . 
individual members in the lawsuit." ·· 

. _ .. -~()14 WL._t_99~525, .at ~7 {Ql19Qng_!funt v. fflash. StateJ4ppl~ .1.~~r ... f~T!l!JZ 'n, 432 U.S. 2_33, 34~ 

(1977)). The SEC held. that the second and third. prongs of this test wer:e. satisfied, and that 

. whether the fust prong was satisfied turned on whether individual . members -of. tb~ 'trade 

associa~on were themselves ~'persons aggrieved" by-the fees. Id . 

.In p:rder to -~we.r !Q.a.t question, the SEC ~onc~uded that .it was .necessary to address the 

... second ... argum~nt . .adv.ance.d. by the .. NYSE, namely, wbetll.e:r.the .. fees .. ''pr.ohi.bit~d .Pr . .limh~d". 

6 

· ..... 



.To: Page 9 of 13 2015-03-2010:16:49 EST DLA Piper LLP From: Green-Johnson, Jessica 

. ' 

''acc~ss to _services <>ffered by" $e NYSE. I d. at *}~ The l']YSE arg_u.eq tha.t there was no · 

denial of services because "anyone willing to pay the challenged fee" could still obtain "non-

core" data. Id. The.trade association, on th_e other. hand, argued thata.C.<l,ll1J?lete denial. _vya_s not .. 

neces~ry. I d. The SEC agree~ with the. trade ~sociation1 holding th~t c~arging .a fee co_uld 

. inde~_d _consti.~t~ .a ~'prohi'Qjt~·on .or.limitc!tion~~ ~f. three_ ~onc:U!ion_s ·-we.re __ met.. }d~ .at ~~-~.:--F'~S.~)h.e. ---~-- · '· · · · 

. ~d.e .a.ss~>.~i~tiop ·had tQ .·sb.PW tha~ -th~ :chaUeQgecl J~~ w~re. _ s<l·high .. tl_l~t :they.._ha.cL .caused .''an . ·_·-~-- .· · . 

. actuaLlim~tation .o.fa~ces.~_.'' 1d. _Secon9,. the tra~e--~~<.>cla.tion b~4 ·to presc.n~_ f!:_c.ol_ot'fll>le,_le~gaJ . _ 

-basis for the SEC to conclude that the fees were invalid under the Exchange Act. /d. at * * 8~9. 

Tbir<l" the fee.s ha4 to prohi.l;>it <.>r limit the ability ()f the members of the. trade .ass.ociation ~"to 
~ . . . ... ~ ~ ' . . . . .... . ··. . . . . . . . . . . ...... . ... ·- . . . .. ··... .. . . .... . .... .. . . .. . ' ... .. . ... .. ... ·. .... . . . .... . .... . 

_utilize one _of the ~d~entallyjmportant s~.rv~ces 9ff~red l?Y-$(!_'SRO/'' ... which. ;'~w~re ·not 

·merely .important to .the ·applicant but were central t~ th~----function. of .the. SRO.:"' .. "Id. at *9. 

(quoti~g MorgqnStanley:&..:Co .. , l.99:7. WL 802072, at ~3 (SEC .. Dec.J7" 1997) .. Jbe C.o~ission ., ., , 

held that the challenge before it satisfied the second and third. prongs ·of this test,. and it referred 

·the· case to an administrative. law judge for the development. of a factual record on th~ .first .of the-

three pro~g_s~ · · 
.. ' . . 

,··- .. __ 

, -.:: --~.The _·_presenr~ase -~d~s with a differf!nt si~tio.n ·$an ·th~ _op.e>pre~ent in . . Sc__~ri.tfes · ·._·._ .··:· ·· ._ · · -~ . ~--
. '• . . ' ~ -.. . .. , ' .. . ' . '• .. ' '.. . ·, . . .. .. .. . . . ' .. - ·. . . ..... . . .. . .. . . . . . ·~. . ~.. . . •. . ··.. . . . .. ' . ' .. ' .. . . . . .... ' ·. . . . . . . . ..... . ' ..... ' ~ .. ' ... - - .... , . 

-Industry & Financial Markets. Association t'SJFMA '} .. For example, the :pres.ent case does not . 
. .. ' . ' .. '·.. . ' . ~ . . . . . . . ··- . ' 

involve- ''-associational standing." Rather, Green Courte itself is an aggrieved person. 

Nonetheless, -s(weral of the. principles articulated in SIFMA are directly .. applicable here......... ··· ... 

First, by-. holding that the mere chax:ging of a fee can constitute a, -~-'prohibition or 

limim.tion" on. -~'access to s~rvices offered by" the NYSE, SIFMA est.ablishe$ tha~. -~flat den~al of a..... . 
. ~ ....... ' . . ······· .. ··- ···. . ...... , ........ ' .. . .... . . ·- .............. ' . ' .... '·..... . .... ' ...... ' ........ ' . . . . ... ....... . . . ··...... . . . . . ... . . ... . . . ·.. . . - . .. . . ... . . . ... . ..... . 

· ~erviceis :llQt nece~~ary.· Accord, Interactive .. lJroket:s. LLc,":t998_WL.l.l7627,·~t .. ~?. n.8 (S.EC 

·Mar. 17, 1998) (reviewing challenged SRO action; although the applicant had ')lot been denied 
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access entirely," .its "access undeniably _ha[d] beenJiznited"). -Rathe,r,. th~ .. impo~jtjon ... ()f a ... ', ... 

significant burden is aU that is required. Here, the burden impos_ed .. b.y the NYS_E .~s more than 

S\lfficient tQ meet the stoodarq: The .NYSE.has put .SUI in a position wh~re it cannot obtajn · .. 

listing approval.· for the full block of shares contemplated in the Agreement. unless it incurs th~ ... 

expense, delay and uncertainty resulting from a stockholder vot~ that plainly should never have 
' - ....... ' ··.... ···· ... 

beeJ:trequired by Rule 312.03.5 

Secm1d, in the course of endorsing "associational standing" in SIFMA, the. SEC s.tated in 

.~o many words that there "is no statutory requirement that a person aggrieved must itself be 

Sl!bjec~.to a_prohib~tionorJimitation ofa~cess to SRO service~." 20.14.WL 1998525.2 .at.~6~. ·This 

dispQse$ of any .~gum.~nt. that might be made agcijnst Gre.en CQu.rte's ·standing. bas.ed on the. fact 

_that i~ is._sm, r~t~er than Green C.ourte itself, that has s~c-~ties list~.onJb~ .. NYS.~.·-~51 -~····· ···., 

. ~mp!operly been prohibited by the NYSE- from issuing more than $35 .. million in sec.urities -un!~ss ....... . 

· ........... ' 

The. second Commission precedent that the parties· have been asked to address is· .Morgan 

·.stanley & Co., 1997 WL 802072 (SEC Dec~ 17, 1997). :In. th_3:tcase, an-officer O.fa_mcml?~.r of ... ' ~ ' ' . •,. . ' . . .. . . . . . . . ' .. , . . . . ' ...... 

the National. Association .of ·Securities. Dealers, :IncA (the :"NASD") ·.ma.de ··a contribution to· a · ... 

political ··c~didat~ 'in MaSsachusetts~ As a result, the member· ·was,. by: operation .of rulel · · · · · · 

.. automatically s~pended for two years from doing. municipal securities business in 

Ma.ssacbusetts. The member applied to the NASD for ·an ex~mpti.on fr.Qnl 1he automatic· 

. 5· Under the ._Agreement, SUI has no contractual obligation to hold a stockholder vote. In the wake of the NYSE's 
patently incorrect interpretation ofRule 312.03. SUI has consistently taken the position. that it will forego more than · 
$3.5 million -in funding .from. Green Courte rather than ·inc.ur the expense, de.l~y:~~~-~~c.e~inty_:r.esul~ing_ fr()IJl .. a. 
stockholder·vote that plainly should never have been required by Rule·312.03. 
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suspension, but the application for an exemption was denied. The member asked the SEC to 

review the denial,but the Commission concluded th&t it lacked jurisdiction under Section.19(d). 

The bulk of the o.pinion. was deyoted to portions of s~~tio~ 19(9) :Qm~~ t~ $.~··~~at. 

issue here. The ·opinion did devote one paragraph, however, 'to the ·portion of Section l9(d) · ... 

d~ing with actions that "prohibit or limit" '~access .to services" otr~red .by :the .SRO. ·In that . 

paragraph,. t~e SpC held that, in orde:rfor this portion to apply, tlle appU~ant must.~.~ttemptiP8 ... 

\'to. utilize one. of the fundamentaUy important services offered by the SRO," which '''were not ··,_ 
' . . . ~ ' . ' .. ' . . ' 

m.e~ely -.important to th~ .applicall~ but were central. lo th~ fun~tion_ of the·.SRO." Jd. at *:~.. CA.s . 

. Iil.eQ~Of!~d. pr~vio~ly, -the ~Qmmissio:!l re~ently quote<f. .. th.~~- )~g~ag~ ·-m. $1£.¥4.} >ln.. Morgan,·~.~-,· 
Stanl~y, .·the Commission held :that this requirement. :was. not met -.because .. the :d~_nial·being . . . .. .. .. .. .. .... ' .. .. ~ 

. cb~lenged -h~d "po .imp~~t on.Morgan's access to apy service offered by_ the NASD,~' much less. . .. . . .. .. .. , ·.. ... .. - .. ·•' ·-- . .. . ....... ··. . ... .. . . . . ...... 

access to· a "fundamentally important" ~ervice that was "central to the func_lio~ of the SRO. '' 'Jd.6 · · .. ·._ · 

· · ·.. The instant.case could not be more different from Morgan Stanley. ·-or all the ·services the 

.NYSE_pr()yiQes,_th~ mQst.~'func1~entaJ~y .important" one, and. the on.~:_that.is IDQ$.!.''ce~tta] t~ .. ~he .. , .... · . . . . ·-. ·. . . -.. - .. . ... .. ... .... . .. ..... ······ . '· ......... . 

-.~n .an clearly erroneous interpretation of Rule 312.03( c), the NYSE has denied SUI access ·to that 

market for a large block of its securities. On the authority of Morgan .Stanley~ the Commission 

c.learly has jurisdictiQn to review .that int~rpr~tation. 

Allen Douglas Securities. Inc. 

The. third Commission precedent that the parties have been asked to ·address is Allen 

Do~_glas :Se~ritie.s, Inc., ~004 WL 229.7414 (Oct, 12, 2()04)! ln :tb.~t. c~~, a .m~mber .qf lbe ... , . . . ·... . ·. . .. 

NASD was found to be in violation of the SRO's net ~pital.~quii:emen.1~, In.~ -~f(ort to btiJl~ 

6 In Mor-gan Stanley, the Commission cited two of the cases upon which Green Coune relies - Higgins and 
.Scattered Corporation :77 as.examples of cases. in which the .Commission proper~y exercised jurisdiction .. . ./d .. 
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... · .... 

i~e~f back into compliance, it entered_ into subordinated loan agreements_ ('~~LAs'}_ wi$. s~yt:ral · · 

o..f its ·customers . and .other .creditors. The NASD refused. -to take the SLAs . .into. ·account·. in 

detennini.ng whether the member was in compliance with the net capital requirement. The 

~member asked the Commission to review this action, but the Commission -concluded that it 

lack~d juris<lictic:m. unq~ Section. J 9(d). As in Morgan Stanley, the bul~ .of the opinion was 

. 4~vot~d to _portions of Se.etion l9(d) otber than the one at i~sue h~r~. As_jp Morgan$fr;J!Jl~y, .. . -.... " . . ... , . . ··~ . ' . ., . '.,. . '. .... ~ .. ·~.. . ' . . -. . ........... '• .. '• .. ' .. . ' ....... . ·.. ·... . 

however, the opinion did· contain .one passage devoted to the portion of Se~tion 19( d) dealing ·. · 

. ~tb actiQI)~ that ~·proJ)i_bit or 1imit'.' .. ~~access to serviccsn- offered by .the.SRO. -1d . .at *4. :Even the · . 

m~ber sm.i_ggled to i4entify any -''~ervice" offered by the NASD ·that it..had· been denied. :.The· .... .. 

b.~st argument it could. make was that it had been denied "access to the use of~- reasonable ..... :. 

· ·subordinated loan agreement." /d. Not surprisingly, the SEC rejected this argument. /d . 

.Speci.fically,. 8$ in Morgan Stanley, the SEC concluded that the member had not alleged a denial 

ofarigl.lt ''to utilize one of the fundamentally important services offered by the SRO." Id.1 
·· 

'fhe present .case is completely distinguishable from .. Allen Dayg/as, . . Here, SUI is :Se~king. . ..... .. 

acces$ to a ~ervi~e offered by the NYSE- public trading for a large block of its common stock-

·that is "fundamentally important" and "central to the function of the SRO/' Like Morgan-

· ~ing c.ha.Uenged b~re ... 

IV.. · · Conclusion · · .. 

·For .all. of the teas~n~ _stated above, ·the Cc;mwissiop. shQuld concl~de that, un.d~ -se.ction 

1.9( d). Qf :the .. E~chan~e ·Act, jt_has .Ju,r.isdictiQn to rev~~w-..t.be a~tio.~ b;y ~e. N.YS~. that ·~~ ~i~g. · 
., .. . .. ' ' . .. . ~ . . . 

. challenged in this proceeding. 

7 In Allen Douglas, the Commission cited aU three of the cases upon which Green Courte relies- Higgins, Scattered .. 
.c:~orpor.ation. and .. To.w.er Trading - as .exCijllples of .cases in which. the. Commisslo.n pr~pe.dy e-xercised. jurisdiction. u . 
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Date: March 19, 2015 

Respectfully submitted, 

btW;d eLk ·cfi· . .DaVid Clarke, Jr. . ~ 
DLA PIPER LLP (US) -
500 Eighth Street, NW 

· Washington, DC 20004 
(202) 799-4503 
·.david.cl.arke@dlapipe~ .. com 

· ··.Attorney for Green Courte 
Real Estate Partners Ill, LLC 

CERTIFICATE OF SERVICE 

. .. ... . . ' ~ 

.. .J HEREBY CERTIFY·that, on.this.l9th day pfMarch, 2015, I served the fo.regomg bf..i~f. ~ .. 

· ·on th~ N~w ·Yo.rk Stock Exclumge by sending copies by email and first class mail to: , · 

········· ·· .. · John Carey 
Chief Counsel 

. NYSE Regulation . 

. -.. ·20-Broad S:treet. '~, ..... ··~ .. · .. , 

···New York, NY 10005 
. .......... ·· 
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BY FAX (202-772-9324) 

Lynn M. Powalski 
Deputy Secretary 

2015-03-2010:16:49 EST 

Mru:ch 19, 2015 

DLA Piper LLP From: Green-Johnson. Jessica 

OLA Piper LLP (US) 

500 Eighth Street. NW 
Washington, DC 20004 
www.dlaplper.com 

David Clarke, Jr. 
david.clarke@dlapiper.com 
T 202.799.4503 
F 202.799.5503 

United States Securities and Exchange Commission 
1 00 F Street, NE 

RECEIVED 

MAR 20 2075 
OFFICE OF nlE SECRETARY 

Washington, DC 20549 

RE: Green Courtc Real Estate Partners ITI, LLC 
Admin. Proc. File No . 3-16362 

Dear Ms. Powalski: 

Pursuant to the Order entered by the Securities and Exchange Commission on March 3, 
·) 015, Gr~en Courte Real Estate Partners Ill, LLC hereby respectfully submits its opening prief_ -

. Thank you very much. 

--

cc: John Carey 
Chief Counsel 

· NYSE Regulation 
· 20 Broad Street 

New York, NY 1 0005 

Yours truly, 

Daflld ~~ ft· 
David Clarke, Jr. 


