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L Introduction 

I have been retained as an expert witness in this case by Reinhart Boerner Van Deuren 

s.c., counsel to Laurie A. Bebo ("Bebo"). I am a senior counsel in the law fum of Covington & 

Burling LLP and am being compensated at my standard hourly rate within the firm (currently 

$1,035). This rate, and that of other attorneys in the firm, is generally adjusted upwards annually 

on January 1. 

This report contains a summary of my qualifications, including publications that I have 

authored or co-authored and a list of other cases in which I have testified as an expert, all in the 

last ten years. The report also provides a statement of the opinions that I will express in this case 

and the basis and reasons for those opinions, including the information I have considered. 

II. Qualifications 

I received my J.D. degree from the University of Virginia School of Law in 1976 and 

became a member of the Virginia Bar in 1976 and the District of Columbia Bar in 1977. 

Currently, I am a senior counsel in the law firm of Covington & Burling LLP, where previously I 

have been co-head of our finn's Corporate Practice area and of our Securities and Capital 

Markets Practice group. My business address is 850 lOth Street, NW, Washington, D.C. 20001. 

I have over 32 years of private practice experience, most of which have been focused on 

corporate, corporate governance, corporate finance and securities law. In my practice, I advise 

companies, including their boards and senior management teams, on general corporate and 

securities law matters, including corporate finance, federal securities law disclosure requirements 

and standards, corporate governance principles and practices, and other related matters. I have 

assisted in transactions, compliance programs and litigation and law enforcement proceedings. 

I have also served for seven years with the U.S. Securities and Exchange Commission 

("SEC"), including as the Director of the Division of Corporation Finance. This is the division 

that is responsible for administering the SEC's disclosure system for public companies, including 

the review of filings made by companies to the SEC. Prior to that I served in a variety of other 



positions, including as an examiner of company filings and in the chief counsel's office of the 

Division of Corporation Finance and as a special counsel to the Chainnan of the SEC. 

My curriculum vitae, which also lists articles and other publications that I have authored 

or co-authored in the last ten years and recent speaking engagements, is included with this report 

at Appendix A 

I have testified as an expert in the following matters within the last ten years: Robert 

Facciola, et aL v. Greenberg Traurig UP, et aL (USDC, D. AZ. No. 2:10-cv-01(025-FJM) 

in 2012 (testimony under seal); Dennis J. Buckley, as Trustee of the DVI Liquidating Trust v. 

Clifford Chance UP and Clifford Chance US UP (USDC, E.D.PA Civil Action No. 2:06-cv-

1003 (LDD)) in 2009; Heitman & Murphy v. Interland, Inc. et al (Cir. Ct. of Jackson County, 

MO, Case No. 03CV203073) in 2007; Micre~ Inc., v. Deloitte & Touche LLP (Sup. Ct. of Santa 

Clara County, CA, Case No. CV 816477) in 2005; and a confidential arbitration before the 

International Court of Arbitration of the International Chamber of Commerce in 2004. 

m. Opinions 

A. Basis for Opinions 

I have based my opinions on my general knowledge and experience in corporate and 

securities law and disclosure and transaction practices thereunder. In forming my opinions, I 

have also considered various documents and other information made available to me and listed 

below at Appendix 8, with particular focus on those referred to below in this report, any of 

which, or of the information contained therein, I may use as exhibits to support my opinions. 

B. Summary of Opinions 

It is my opinion that ALC could reasonably have concluded that the Amended and 

Restated Lease Agreement between Ventas Realty, Limited Partnership (an affiliate ofVentas, 

Inc. ("Ventas")) and eight subsidiaries of Assisted living Concepts, Inc. ("ALC"), dated as of 

January 1, 2008 (the "Lease"), was not a "material defmitive agreement', or "material contract" 

under the disclosure rules of the SEC applicable to ALC and, accordingly, would not have been 

required to be disclosed or filed as an exhibit by ALC in its Form 8-K filed on January 7, 2009, 

Forms 10-K for the years ending December 31, 2009, 2010 and 2011 and Fonns 10-Q for the 
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frrst three quarters of 2008-2011 (together, the "ALC Reports").1 I am further of the opinion that 

ALC could reasonably have concluded that it was not omitting material information in its 

disclosures regarding compliance with certain covenants under the Lease. 

C. Opinions 

1. ALC Could Reasonably Have Concluded that the Lease Was Not a Material 
Contract under SEC Disclosure Rules. 

a. Summary of SEC Disclosure Rules for Material Contracts. The SEC's 

specific rules applicable to the ALC Reports for non-financial statement disclosure of ''material 

definitive agreements" and "material contracts" are contained in two places: Item 1.01 of Form 

8-K and Item 601(b)(10) of Regulation S-K. 2 

i. Disclosure of Entry into Material Definitive Agreement. Under 

Item 1.01 of Form 8-K, upon entry into a material definitive agreement, a public company is 

required to disclose, within four business days, the date upon which the agreement was entered 

into, the parties to the agreement, any material relationship between the company and the other 

party or parties and a brief description of the terms and conditions of the agreement that are 

material to the company. The material definitive agreement being disclosed is not required to be 

filed with the Fonn 8-K as an exhibit. 

ALC disclosed the Lease for the fust time in a Form 8-K filed with the SEC on January 

7, 2008 (the "Lease 8-K"). I see nothing in the record to the effect that ALC's disclosure of the 

Lease in this filing was incomplete or incorrect. The mere fact that ALC disclosed the Lease in 

the Lease 8-K, however, does not mean that ALC had arrived at a judgment that the Lease was a 

material contract requiring disclosure. In this respect, there is nothing which prevents a company 

from disclosing an agreement which is not material under this item of Form 8-K, and, in my 

experience as a securities practitioner, I am familiar with practices by companies to do just this 

1 ALC assumed the obligations of its eight subsidiaries under the Lease pursuant to a Guaranty of 
Lease Agreement which it entered into with Ventas as of January 1, 2008, the same day on 
which the Lease became effective. Throughout this opinion, references to the Lease include this 
guaranty agreement. 
2 The former term is used in Form 8-K; the latter is used in Item 60l(b){l0) of Regulation S-K. 
There is no effective difference in the meaning of these two terms for purposes of the SEC 
disclosure rules. 
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in situations where an agreement might become material or otherwise significant at a later date. 

In addition, although it was not required to do so, ALC chose voluntarily to file the Lease as an 

exhibit to the Lease 8-K. This, too, in my experience as a securities practitioner, is a common 

practice for companies as a means to complement disclosure about the agreement being provided 

in the form. 

Form 8-K provides that a material definitive agreement means an agreement that provides 

for obligations that are material to and enforceable against the company, or rights that are 

material to the company and enforceable by the company against one. or more other parties to the 

agreement, in each case whether or not subject to conditions. The fonn's instructions, however, 

go on to clarify the meaning of material definitive agreement by borrowing from the definition of 

that term in Item 601(b)(10) of Regulation S-K (see next sub-section below). Specifically, 

Instruction 1 to Item 1.01 of Form 8-K provides that (a) a material definitive agreement not made 

in the ordinary course of the registrant's business must be disclosed, and (b) an agreement is 

deemed to be not made in the ordinary course of the company's business, even if the agreement 

ordinarily accompanies the kind of business conducted by the registrant, if it involves any of the 

subject matters identified in subparagraphs (A}-(D) of Item 601(b )(10)(ii) of Regulation S-K 

(which are described below). 

ii. Filing of Material Contract as an Exhibit. Under Item 601(b ){10) 

of Regulation S-K, a public company must include with its periodic SEC filings (i.e. quarterly 

and annual reports) as an exhibit any material contract not made in the ordinary course of the 

company's business which is to be performed in whole or in part at or after the filing of the 

applicable report or was entered into not more than two years before such filing. Item 

601(b )(lO)(ii) goes on to provide that if the contract is such as ordinarily accompanies the kind 

of business conducted by the registrant and its subsidiaries, it will be deemed to have been made 

in the ordinary course of business and need not be filed, unless it falls within one or more of four 

specified categories, in which case it shall be filed except where immaterial in amount or 

significance. These categories, which are the ones to which Item 1.01 of Form 8·K refers, are as 

follows: 

(A) Any contract to which directors, officers, promoters, voting trustees, 
security holders named in the registration statement or report, or 
underwriters are parties other than contracts involving only the purchase 
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or sale of current assets having a determinable market price, at such 
market price; 

(B) Any contract upon which the registrant's business is substantially 
dependent, as in the case of continuing contracts to sell the major part of 
registrant's products or services or to purchase the major part of 
registrant's requirements of goods, services or raw materials or any 
franchise or license or other agreement to use a patent, formula, trade 
secret, process or trade name upon which registrant's business depends to 
a material extent; 

(C) Any contract calling for the acquisition or sale of any property, plant 
or equipment for a consideration exceeding 15 percent of such fixed assets 
of the registrant on a consolidated basis; or 

(D) Any material lease under which a part of the property described in the 
registration statement or report is held by the registrant. 

As indicated above, although not required to do so, ALC elected to file the Lease with the Lease 

8-K. Thereafter, ALC included the Lease as an exhibit to the other ALC Reports. 

b. ALC Could Reasonably Have Concluded that the Lease Was Not a 

Material Contract. As indicated above, determining whether an agreement must be disclosed and 

flied under the SEC's specific disclosure rules regarding material contracts involves a multi-part 

judgment. 

i. Is the Contract "Material?" First, a company must make a 

judgment as to whether or not a contract, in itself, is material. Materiality is a mixed question of 

law and fact. Broadly speaking, however, courts have found that information is material when 

there is a substantial likelihood that a reasonable investor would consider the information 

important in making an investment decision regarding a company's securities. Stated another 

way, there must be a substantial likelihood that a reasonable investor would view the information 

"as having significantly altered the 'total mix' ofinfonnation" available about a company.3 

Material information can include positive or negative information about a company. 

3 TSC Indus., Inc. v. Northway, Inc., 426 U.S. 438, 449 (1976))("TSC''). TSC was later cited 
approvingly in another landmark case regarding securities disclosure (Basic Incorporated, et.al., 
v. MaxL. Levinson, 485 U.S. 224 (1988)("Basic")), which noted that in TSC, in the context of 
omitted infonnation, the Court acknowledged "that certain information concerning corporate 
(continued ... ) 
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Here, ALC would have had a reasonable basis to conclude that as a general matter the 

Lease was not material. At the time ALC entered into the Lease, it operated 208 assisted and 

independent living residences in 17 states in the United States.4 ALC operated about the same 

number of facilities for all of the periods covered by the ALC Reports, with 211 facilities in 20 

states as of the end of 2011.5 At the time it signed the Lease, ALC owned the majority of the 

facilities it operated (153), but it also leased a substantial number (63).6 Thus, the eight 

properties covered by the Lease when it was signed accounted for only 3.8% of ALC's overall 

facilities and only 12.7% of its leased facilities. 

In terms of units, the properties covered by the Lease when it was signed had 541 units. 

As a result, ALC operated over 9,076 units at this time, and the eight properties covered by the 

Lease comprised less than 6.0% of ALC' s total units at the time it entered into the Lease. 7 

From a revenue standpoint, ALC generated over $228 million in revenue per year 

throughout the relevant time period.8 It also reported income from operations ranging from 

$29.8 million in 20089 to a high of $43.6 million in 2011.10 The properties covered by the Lease 

represented a small portion of that revenue and operating income. In 2011, the eight properties 

developments could well be of 'dubious significance' .... [and] was careful not to set too low a 
standard of materiality; it was concerned that a minimal standard might bring an overabundance 
of information within its reach, and lead management 'simply to bury the shareholders in an 
avalanche of trivial information-a result that is hardly conducive to informed decision
making."' /d. at 231. 
4 See ALC's Form 10-K for the year ended December 31, 2007 at p. 3. 
5 See ALC's Form 10-K for the year ended December 31, 2011 at p. 14. See also ALC's Forms 
10-K for the years ended December 31, 2008 at p. 16, December 31, 2009 at p. 16 and December 
31, 2010 at p. 16. 
6 See ALC's Form 10-K for the year ended December 31, 2007 at p. 15. 

7 /d. 
8 See ALC's Forms 10-K for the years ended December 31,2008 at p. 21, December 31,2009 at 
p. 21, December 31, 2010 at p. 21 and December 31, 2011 at p.19. 
9 See ALC's Form 10-K for the year ended December 31, 2008 at p. 21. 
10 See ALC's Form 10-K for the year ended December 31,2011 at p.19. In 2009. ALC reported 
income from operations of $15.4 million, but this included a one-time goodwill impairment 
expense of $16.3 million. See ALC's Form 10-K for the year ended December 31, 2009 at p. 21. 
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covered by the Lease had revenues of $13.3 million and operating loss of $(1. 7) million.11 Thus, 

in 2011, the properties covered by the Lease represented 5.6% of ALC's revenues but a 

reduction of its operating income. 

While there are other metrics and ways of analyzing the significance of the Lease to ALC 

at the time it was signed, based on my review of the record and the ALC Reports, I am of the 

opinion that ALC would have had a reasonable basis to conclude that information about the 

Lease as a general matter would not be significant to a reasonable investor's investment decision 

or significantly alter the total mix of information that was available about ALC. Indeed, during 

the period covered by the ALC Reports, the business of the properties under the Lease was not 

discussed in the ALC Reports generally, other than as a part of the aggregated presentation of 

ALC's entire business. Viewed through this lens, ALC would have had no obligations under 

Item 1.01 of Form 8-K or Item 601(b )(10) of Regulation S-K to disclose information about the 

Lease, much less file it as an exhibit to the ALC Reports. As noted above, however, there was 

nothing which prevented ALC from doing so in order to provide its shareholders more 

information regarding its business. 

ii. Is the Contract Made Outside the Ordinary Course of Business? 

Whether it deemed the Lease material or simply believed the analysis was unclear, ALC would 

next have needed to make a judgment as to whether the Lease was made outside the "course of 

ordinary business," in which case both disclosure on Form 8-K and an exhibit filing in periodic 

reports would have been required by Item 1.01 of Form 8-K and Item 601(bX10) of Regulation 

S-K, respectively. The term "ordinary course of business" is undefined by the SEC and enjoys a 

common sense reading by public companies and securities practitioners. It is, however, 

amplified somewhat in both of the relevant disclosure rules which establish that contracts made 

in the ordinary course of business are those that "ordinarily accompan(y) the kind of business 

conducted by" the company and its subsidiaries. 

Based on my experience as a securities practitioner and my knowledge of the securities 

laws, I am of the opinion that ALC would have had a reasonable basis to conclude that the Lease 

was made in the ordinary course of business. In this regard, it would have been reasonable to 

11 See ALC's Form 8-K filed on May 14,2012. 
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determine that the Lease was the kind of agreement that would ordinarily accompany the 

business being conducting by ALC, i.e. operating assisted living facilities through a portfolio of 

properties, more than a quarter of which were leased.12 The fact that ALC chose to disclose the 

Lease and file it as an exhibit to the ALC Reports did not establish that ALC was required to 

have done so because the Lease was made outside the ordinary course of its business; it merely 

establishes that ALC chose to provide this information in its reports. 

iii. Is the Lease in One of the Categories of Material Contracts Which 

Must be Disclosed? Assuming ALC did determine that the Lease was made in the ordinary 

course of its business, it still would have had one fmal step in its analysis. Under the SEC's 

disclosure rules, even if a material contract is made in the ordinary course of business it may 

have to be disclosed and filed if it falls within any of four categories set forth in Item 

601(b)(10)(ii)(A)-(D) of Regulation S-K and cross-referenced in the instructions to Item 1.01 of 

Form 8-K. One of these is not relevant to the Lease, 13 but the other three should be considered. 

(a) Item 1.01 of Regulation S-K and Item 601(b)(10Xii)(B) 

require disclosure and exhibit filing, respectively, for a contract upon which the company's 

"business is substantially dependent" The item says that this would be as in the case of 

continuing contracts to sell the major part of a [company's] products or services 
or to purchase the major part of [a company's] requirements of goods, services, or 
raw materials or any franchise or license or other agreement to use a patent, 
formula , trade secret, process or trade name upon which a [company's] business 
depends to a material extent. 

It is hard to reason that the Lease was a contract upon which ALC's business was substantially 

dependent. In my view, there is no reasonable basis to conclude that the Lease was within this 

category. 

(b) Item 1.01 of Regulation S-K and Item 601(b)(10)(ii)(C) 

require disclosure and exhibit filing, respectively, for a contract calling for the acquisition or sale 

of any property, plant or equipment for a consideration exceeding 15 percent of such fixed assets 

of the company on a consolidated basis. While the Lease did not involve purchase of any 

12 See ALC's Form 1 O-K for the year ended December 31, 2007 at p. 15. 
13 Item 601(b)(10)(ii)(A) applies to contracts with interested parties. 
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property, plant or equipment, it did involve purchase of leasehold interests from the prior 

leaseholder for $14.1 million.14 At December 31, 2007, ALC reported property and equipment, 

net of $395.1 million.15 To the extent that the Lease was deemed covered by this item and 

assuming that the purchase price for the leaseholder interests was the "consideration" for those 

interests, the contract price did not exceed 15% of ALC's ftxed assets, or $59.2 million. In my 

view, there is no reasonable basis to conclude that the I.e~ fell within this category. 

(c) Item 1.01 of Regulation S-K and Item 601(b)(10)(ii)(D) 

require disclosure and exhibit filing, respectively, for a contract which is a material lease under 

which a part of the property described in the applicable report is held by the company. Above, I 

have expressed my view that ALC would have had a reasonable basis to conclude that the Lease 

was not significant to a reasonable investor's investment decision or significantly alter the total 

mix of information that was available about ALC. For the same reasons, it is my view that ALC 

would have had a reasonable basis to conclude that the Lease was not picked up by this 

provision. 

2. ALC Could Reasonably Have Concluded that It Was Not Omitting Material 
lnfornuztion in its Disclosures Regarding Complitmce with Certain Covenants 
under the Lease. 

Irrespective of whether or not the Lease was a material contract, ALC would still have 

had to make a judgment as to whether some aspect of the Lease could result in a material 

unfavorable impact on ALC. In effect, if the Lease contained a provision that could result in a 

material adverse impact on ALC based on future facts and circumstances, then would ALC have 

a duty to disclose this potentiality? This is a completely separate question from whether or not 

the Lease was a material contract. It involves whether and at what level a company has an 

obligation to disclose a possible future event. In this regard, the test for this consideration, as 

articulated by the US Supreme Court, demands an assessment of both the potential magnitude of 

the possible event and the potential likelihood of that event's occurrence.16 

14 See ALC's Form 8-K filed on January 7, 2008. 
15 See ALC's Form 10-K for the year ended December 31, 2007 at p. 21. 
16 See, e.g., Basic at 238. The Court in Basic gave credit to the Second Circuit for this 
fonnulation, noting that "Even before this Court's decision in TSC Industries, the Second Circuit 
had explained the role of the materiality requirement of Rule 10b-5, with respect to contingent or 
(continued ... ) 
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In its Form 10-Q for the quarter ended September 30, 2008, ALC started including 

disclosure regarding a possible unfavorable impact of a provision of the Lease. This disclosure, 

which appeared under the caption "Future Liquidity and Capital Resources," provided as 

follows: 

We believe that cash from operations, together with other available sources of 
liquidity, including borrowings available under our $120 million revolving credit 
facility and other borrowings which may be obtained on currently unencumbered 
properties, will be sufficient to fund operations, expansions, acquisitions, stock 
repurchases, anticipated capital expenditures, and required payments of principal 
and interest on our debt for the next twelve months. 

Recent turmoil in fmancial markets has severely restricted the availability of 
funds for borrowing. We believe the lenders under our $120 million revolving 
credit facility will continue to meet their obligations to fund our borrowing 
requests. However, given the current uncertainty in financial markets, we can not 
provide assurance of their continued ability to meet their obligations under the 
credit facility. We believe that existing funds and cash flow from operations will 
be sufficient to fund our operations, expansion program, and required payments of 
principal and interest on our debt until the maturity of our $120 million credit 
facility in November, 2011. In the event that our lenders were unable to fulfill 
their obligations to provide funds upon our request under the $120 million 
revolving credit facility, it could have a material adverse impact on our ability to 
fund future expansions, acquisitions and share repurchases. 

In addition, the failure to meet certain operating and occupancy covenants in the 
Cara Vita operating leasrl-7 could give the lessor the right to accelerate the lease 
obligations and terminate our right to operate all or some of those properties. We 
were in compliance with all such covenants as of September 30, 2008, but 
declining economic conditions could constrain our ability to remain in 
compliance in the future. Failure to comply with those obligations could result in 
our being required to make an accelerated payment of the present value of the 
remaining obligations under the lease through its expiration in March 2015 
(approximately $28.6 million as of September 30, 2008), as well as the loss of 

speculative information or events, in a manner that gave that term meaning that is independent of 
the other provisions of the Rule. Under such circumstances, materiality 'will depend at any given 
time upon a balancing of both the indicated probability that the event will occur and the 
anticipated magnitude of the event in light of the totality of the company activity.' SEC v. Texas 
Gulf Sulphur Co., 401 F.2d, at 849." /d. 
17 This was the defmed term for the Lease in the ALC Reports. 
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future revenlle and cash flow from the operations of those properties. [Italics 
added] 18 

The SEC has alleged that the italicized language in this disclosure, or some reasonably similar 

form of this disclosure which appeared in ALC's Fonns 10-K for the years ended December 31, 

2009, 2010 and 2011 and its Forms 10-Q for the first three quarters of those years, omitted 

material information. 

In its Forms 10-Q for the second and third quarters of2011 and Form 10-K for the year 

ended December 31,2011, Al.C added to the above "Future Liquidity and Capital Resources" 

disclosure the following statement: "Based upon current and reasonably foreseeable events and 

conditions, ALC does not believe that there is a reasonably likely degree of risk of breach of the 

Cara Vita covenants."19 This was added in response to an SEC staff comment following its 

review of ALC's filings. The SEC has alleged that this representation omitted material 

information. 

The SEC's allegations regarding material omissions are based on what it calls the 

"improper inclusion of employees and other non-residents" in the calculations that ALC was 

making to measure its compliance with the financial coverage ratio and occupancy covenants in 

Section 8.2.5 of the Lease (the "Covenants'').20 Other than to note the ambiguity of these 

Covenants and the communications between ALC and Ventas as to how the Covenants were to 

work with respect to unit rentals to employees and other non-residents, I have no opinion on 

whether ALC was properly or improperly including unit rentals related to employees and other 

non-residents in its calculations regarding compliance with the Covenants. Based on my 

experience as a securities practitioner and with the practices of public companies in making 

disclosure judgments regarding possible future events, however, I am of the view that ALC 

would have had a reasonable basis to conclude that its disclosures regarding its compliance with 

the Covenants did not omit information which would have been material to investors. 

18 See ALC's Form 1 0-Q for the quarter ended September 30, 2008 at p. 26. 
19 See ALC's Forms 10-Q for the quarter ended June 30,2011 at p. 36 and for the quarter ended 
September 30, 2011 at p. 37 and Form 10-K for the year ended December 31, 2011 at p. 43. 
20 See Order Instituting Public Administrative and Cease-and-Desist Proceedings, In the Matter 
of Laurie Bebo and John Buono, AP File No. 3-16293 at paragraph 43. 
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This opinion is formed based on the Supreme Court's holding in Basic as to how to 

assess the materiality of omitted information in the context of disclosure regarding possible 

future events. Basic taught that in order to be actionable, omitted information itself must be 

material in the full context of the other information being disclosed. While the materiality 

standard set forth in TSC (and discussed above) for historical facts is direct enough - to be 

material the historical fact must be significant to a reasonable investor in making his or her 

invesbnent decision - the same cannot be said for its application to possible future events. In this 

case, the test under Basic is not to assume that information becomes material by virtue of a 

public statement that denies that information but rather to analyze the materiality of the omitted 

information regarding the future event in the context both of the potential magnitude and the 

likely occurrence of the future event. 

Here, the SEC has alleged that ALC's failure to disclose certain information regarding its 

compliance with the Covenants was a material omission. Based on the disclosure which ALC 

did provide regarding Covenant compliance and the record as I understand it, I am of the opinion 

that ALC could have reasonably concluded that it was not omitting information that was material 

to investors. I hold this opinion based on the following observations. 

ALC did disclose the existence of the Covenants in some detail and flied the Lease as an 

exhibit, even if, as addressed above, no such disclosure or filing may have been affirmatively 

required. Accordingly, shareholders had full information as to the existence and the language of 

the Covenants. 

ALC disclosed the full magnitude of the impact of being deemed in breach of the 

Covenants. The operative liquidated damages for a default under the Lease based on a breach of 

the Covenants was set forth the ALC Reports. Accordingly, shareholders had information of the 

worst case scenario regarding any potential default under the Lease for failure to meet the 

Covenants, without any equivocation regarding the enforceability of the liquidated damages 

provision of the Lease or conditionality regarding the likelihood that Ventas would assert a 

default if ALC were in breach of the Covenants.21 

21 Uncertainty as to computation of damages, enforceability of damage claims or commercial 
viability of default scenarios, among others, were all factors which would have informed the 
analysis of the probability and magnitude of a possible default under the Lease. 
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As to the likelihood of ALC incurring a Covenant-based default under the Lease, ALC 

disclosed various factors that could challenge its compliance with the Covenants, thereby putting 

shareholders on notice of this potential risk. ALC also disclosed that it was in compliance with 

the Covenants. This was necessarily a judgment call involving, among other things, ALC's legal 

analysis of the Covenants and consideration of its course of dealing with Ventas under the Lease. 

The SEC disagrees with ALC' s judgment on this point, and I express no opinion as to whether or 

not ALC's judgment in this regard was objectively reasonable. But, at a minimum, my review of 

the materials suggests that ALC's disclosure that it was in compliance with the Covenants was a 

belief it could reasonably have held. In any event, only Ventas could affirm compliance with the 

Covenants, and ALC's disclosure does not represent that Ventas had made such an affirmation. 

Accordingly, ALC shareholders were on notice as to ALC's views regarding the likely 

occurrence of a Covenant-based default. 

The theory of the SEC's case, therefore, has to be that ALC omitted facts about the 

likelihood of a Lease default that would have been material to investors notwithstanding the 

disclosure that was provided on this topic. It is not clear, however, what those omitted facts 

would have looked like and why they would have put investors in a materially different 

informational position than they were already. 

First, explaining how the Covenants were to be calculated and administered based on the 

Lease itself is far from obvious. Such an explanation might have been interesting as a technical 

matter but also likely to have resulted in the kind of "overabundance of infonnation" questioned 

by the Court in TSC. Moreover, given the uncertainty as to how the Covenants worked, it is not 

clear that ALC could have provided a more detailed and accurate explanation than it did without 

diluting that explanation with numerous conditions. 

Second, even if one assumes that ALC could have and should have attempted a more 

fulsome discussion of how the Covenants worked, that discussion could only speculate as to how 

Ventas would aCt in the face of any failure to meet the Covenants, including as to whether 

Ventas would have declared the Lease in default and sought liquidated damages. There does not 

~ppear to have been a time when ALC could reasonably have believed that a notice of default 

from Ventas for failure to comply with the Covenants was likely prior to the May 2012. Based 

on all the circumstances, including that ALC had little indication ofVentas's views on ALC's 

Covenant compliance, ALC' s disclosure can best be read as stating its views of the facts 
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surrounding Covenant compliance and the possibility of a default under the Lease for breach of 

the Covenants. 

Finally, it also appears that a default under the Lease for breach of the Covenants may not 

have been material to investors in any event On May 9, 2012, ALC received a notice of default 

under the Lease from Ventas for, among other things, submission of"fraudulent information to 

the Landlord in respect of Tenant's compliance with Section 8.2.5 of the Lease .... [which] 

included treating units leased to employees as bona fide rentals by third parties. "22 ALC 

disclosed this in a Form 8-K filed on May 14,2012.23 Two important facts should be noted 

about this disclosure. In the Form 8-K, ALC laid out the possible range of damages it could 

incur should Ventas succeed in its claims regarding a breach of the Covenants. On their face, 

from a strictly financial standpoint and assuming complete success by Ventas in its litigation, it 

is not clear that those damages were presumptively material. This would have supported a 

judgment that at this particular point in time when the Lease had only three more years to run, 

the magnitude of the possible damage from a potential Covenant default was not material. 

Second, counsel for Ms. Bebo have infonned me that another expert witness will opine that 

ALC's stock price did not decline in a statistically significant way following ALC's disclosure of 

Ventas's notice of default for breach of the Covenants. The lack of share price reaction would 

further support my opinion that ALC could reasonably have concluded that it was not omitting 

material information in its disclosures regarding compliance with the Covenants. 

************* 

I hold the opinions set forth above to a reasonable degree of professional certainty. If 

additional arguments are raised, if there are further expert witness opinions or if I become aware 

22 See SEC Testimony Exhibit 407 
23 In this Form 8-K, ALC also disclosed developments in a pending lawsuit which Ventas had 
against ALC for failure to comply with other provisions of the Lease. One of the developments 
was Ventas's filing of a motion to amend the complaint in that litigation on May 10,2012. This 
amendment, however, did not include a claim for violation of the Covenants that had been stated 
in the May 9, 2012 notice of default. 
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of additional discovery or facts, I resetve the right to change or supplement the opinions I have 

set forth above. 

March 13, 2015 

David B. H. Martin 
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Pay' and Other Equity Compensation Legislation: The View from Inside Washington," Annual 
Conference of the National Association of Stock Plan Professionals (San Francisco, CA) (1 0/1 0/2007) 

• 
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• Laurie Bebo 

• Kathy Bucholtz 

• John Buono 
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• Tony Ferreri 
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Grant Thornton Personnel 
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• Robert Fox 
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• Stephanie Liebl 
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• Jeffrey Robinson 
• Jim Trouba 

Quarles & Brady Attorneys 

• Matt Flynn 
• Ryan Morrison 
• MikeZeka 

31414620 

Encs. 

Yours very truly, 



From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Hi David, 

Ryan S. Stippich 
Thursday, February 19, 2015 6:50 PM 
dmartin@cov.com 
Mark A. Cameli 
Laurie Bebo Materials 
2015.02.19 Stippich to Martin enc. Testimony of Witnesses in SEC Taken D .... pdf 

Testimony transcripts should arrive tomorrow, per the attached. 

Also, several of the challenged ALC filings with the SEC are linked below. The challenged statement is generally 
contained in the " Future Liquidity and Capital Resources" sections: 

2009 Form 10-K filed on 3/11/2010: 
http://www.sec.gov/Archives/edgar/data/929994/000095012310023507 /c97565e10vk.htm 

2010 First Quarter 10-Q filed on 5/6/2010: 
http://www.sec.gov/Archives/edgar/data/929994/000095012310045593/c00374e10vq.htm 
2010 Second Quarter 10-Q filed on 8/9/2010: 
http://www.sec.gov/Archives/edgar/data/929994/000095012310074982/c04513e10vg.htm 
2010 Third Quarter 10-Q filed on 11/4/2010: 
http://www .sec.gov /Archives/edgar I data/92 9994/00009 5012310100644/ c07820e 10vq. htm 
2010 Form 10-K filed on 3/10/2011: 
http://www.sec.gov/Archives/edgar/data/929994/000095012311024204/c13949e10vk.htm 

2011 First Quarter 10-Q filed on 5/5/2011: 
http://www .sec.gov /Archives/edgar Ida ta/92 9994/000095012311045521/ c16589e 10vq. htm 

2011 Second Quarter 10-Q filed on 8/8/2011: 
http://www.sec.gov/Archives/edgar/data/929994/000114036111040285/form10q.htm 
2011 Third Quarter 10-Q filed on 11/8/2011: 
http://www.sec.gov/Archives/edgar/data/929994/000114036111052194/form10q.htm 
2011 Form 10-K filed on 3/12/2012: 
http://www.sec.gov/Archives/edgar/data/929994/000114036112014936/form10k.htm 

Finally, here is the SEC Comment Letter: 
http://www.sec.gov/Archives/edgar/data/929994/000000000011044343/filename1.pdf 

And Ale's response: 
http://www.sec.gov/Archives/edgar/data/929994/000095012311072988/filename1.htm 

Best regards, 
Ryan 

Ryan S. Stippich 
Reinhart Boerner Van Deuren s.c. 
1000 North Water Street, Suite 1700 I Milwaukee, WI 53202 
Office: 414-298-82641 Cell: 414-687-6920 I Fax: 414-298-8097 
rstippich@reinhartlaw.com I bio I vCard I reinhartlaw.com 
Legal Secretary: Amy Bontempo 1414-298-8771 I abontemp@reinhartlaw.com 
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If you have any questions or concerns, please do not hesitate to contact me. 

31445932 

Encs. 
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From: 
Sent: 
To: 
Cc: 
Subject: 

David, 

Ryan S. Stippich 
Friday, February 27, 2015 2:54PM 
dmartin@cov.com 
Mark A. Cameli 
SEC v. Bebo- Additional Information 

Set forth below is some additional information you requested about disclosures related to the Ventas lease. 

Form 8-K with a copy of the Lease filed with the SEC on 11812008 -

http:llwww.sec.gov1Archivesledgarldatai929994I000095013708000115Ic22707e8vk.htm : 

Itt ru 1.01. Enrry into a ~httri :tl DtfinitiYt .-\grttruent. 

On December 3 I. ~oo- . subsldlilnes of As~tsted :1n ng Concept~. Inc (the ··company") entered 1nto :t m;mer lea~e agreement wuh \"eotas Re<~lty. L1 
;~nd 1ndependem hnug C00111111n111es located Ill the ~outheast C'n1ted States. The lease 1s effecm·e as of Janu:uy 1. ~008 . The e111ht coOllllllntues are Car 
:'\lanetta GeO£gl3. :itghlaud Terrace tc !n.-emess. Flonda. Pe:~chtree Estates 10 D:~llon. Georg101. -"rn PlantatiOn m Cunm:ung. Georg1a. The Ion at Sene( 
Georgta. and Wmternlle Reareweut Center 10 t:mternlle Georg1a The co1111uumues compnse 5~ I uou s. coosatmg of a combmat1ou of1ndepeodeot 
tnterests were purcb01sed by a subs1d1ary of the Company from 39LRG. :LC. domg busme~ as C:~rn\"1ta . also eff~un January I. :!OOS. for a purchase 
:'\larch 31. ~0 1 5 The Company has three (3) fi;: e-yearrenewal opttons beyond the tn:tsal terru The lease 1S a "tnple net"' lease pul"!.uant to whlcb the Co 
Interest on any debt assoctated wuh the properues Rent for the first year ofthe lease ts Sol S6 smlhon Rent under the !ease mcre01ses mnually effecm·e : 
exerctse of tbe lint renewal opuon and by :! .5°o annually dunog tbe bal;~uce o f the first renewal tenu. Rent for the second renewal opt1on 1ncreases anut 
Rent for first year of the thtrd renewal optton Will be the greater of the pnor ye01r's rent or the f.11r market rent as determtned by a thtrd party apprat~er an< 
renewal term The lease cootatus custom:~!)· representations and warranties 01nd 01ffirmaun and negatn·e co\·enants. mcludmg fioatlC1:11 co\'euaut~ requu 
the portfolio to mamta1n a conrnge rauo of I 0 to I 0 e01cb communny to millniOtiO quarterly occupnncy of:~t le:~st 65°o and trathug twel.-e month occ1 
twelve mouth occupancy o f:~t le:~s t S:!0 o. The lease 1s guarnnteed pursuant to a gu:~ranty ofle:~~e d:~ted January I. ~OOS made by the Company for the b~ 

Tite forego1ug 5ummane5 of the ma~ter le:~~e :~greemeut and guaranty ofle01se 01re quahfied m the1r enure()· by reference to the text of such documeou 
and mcorporated here:n by reference 

From Q1 2008 Form 10-Q filed 51812008 -
http://www .sec.gov /Arch ivesl edgar I datal9 29994/00009 5013 70800707 4/ c26594e 10vq. htm : 

6. ACQl"ISITIO~ 

Oo January 1. 200S. A.LC acqtared the operat:ou!> of etght Ol ~!> tsted 01od sudepeodeut hnog reSidences cous: stmg of" total o f 
ucder :ts S 100 llll lhoc crecilt fact 1ty . I.a connect too WltC the OIS!.t:med lease. the Compan_ · guarautee!> certam quarur!y trunanuru 
e\·eat o f defaul t ucder the .ease . . -\t :\{arch 31. 200S . .-\:.C wa!> tc complt;~uce •nth all conuants. 

From Q2 2008 Form 10-Q filed 8/712008 -
http:llwww.sec.gov1Archivesledgarldata/929994I000095013708010392Ic34572e10vq.htm : 

6 .. -\CQt"ISITIO~ 

On January 1. 200S . . -\LC acqUired the opera ttot1s ofBBLRG. :.LC. domg bnssoess as Cara\"Ha. conststmg ofe:gbt a• 
tuc!t:dtug fee s aod expenses ofS 1 ~ .S mtllton -he mOister ease b<~ s an tclttal tenn expmng u:l :\!arch 20 15 \\'t th three fi ,-, 
credtt fuct h ty Io coooectsoo with tbe m01ster lease . . -\LC' guarantees certa:n qt:arter:y muHmum occupauc_ · le\·e ls at:d ts • 
mtouunt~l fixed cb;u-ge co\·erage rattos. f at!ure to comp y \n th these co\·ecants conld result tc an e\'eut o f defat:lt under 

From Q3 2008 From 10-Q filed 111612008 -
http://www .sec.gov I Arch ivesl edgar I datai929994I000095013 7080134831 c4 7516e 10vq. htm : 
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6 . .-\CQl"ISITIO:'\ 

On January 1. 200S. ALC acqmred the operattous ofSBLRG. LLC. dotng busmess as Cara\' tta. cous:sttug ofetgbt asm· 
taclt;diOg fees and expenses ofS 1-t .S mtlhoo. The master !ease has au tottta! tenn expmog tn :\!arch ~ 0 15 \\'ttl! three fi \·e-yc 
credit f.1c:hry . Iu coooecuou w ltl! the master lease. ALC' guarantees certam quarterly uuctmom occupaoc_ · e\·els aod ts st:b. 
mtutmuru fixed charge co·.-erage ratios. !=' at lure to meet cemuo operating and occupancy co\·eoauts 10 the Ca.ra \ ·Ita operatu: 
nght to operate all or some of those properttes. At September 30. 200S. ALC was :c coruphauce w ith all co;:eoants. 

In the same 10-Q the following also appears in the filing in the "Future Liquidity and Capital Resources" section: 

Furut·e Liquidity :111d C npital R eso urces 

~-e behe\·e that cash from operattons. together with other i\\'aliable sources o f hqutdlty. tucludtng borrow tugs at·atlabte uuc 
obtamed on currently unencumbered propertte~. \nil be suffictent to knd operattons. expaustons. acqmstttons. stocl: repurchas 
our debt for the next twelve mouths. 

Recent wrruotlto fioanctal marl:et~ bas se\'ere:y restncted the a·.-at!<~bthty of fl:nds for borrow tog . \ ' e behe\'e the tenders uo 
fund ourborrowtng reqt:ests. Ho'i':e-..er. g:,·eu the ct: rreut t:ncertau:ry 10 fioaucta: marl:ets. we cau not pronde assurauce ofthet 
ext sting fuuds aud c<~ili flow from operattons wll be Sllffictect to fund ot:r operat toos. expaus:oc 

T:tble ofCont~nu 

.-\ SSISTED LIYI:'\G CO:'\CEPTS. !:'\ 

prograu1. aud reqmrec paymects of pnoctpa and toterest oo our debt t:ott: tl:e matunty of our S 120 rutl.tou crectt fucthty tu :'\c 
pronde fi.10ds upon our request t:uder the S l_O mtlhon re\·olnug credit fucthty . It cot:ld han a m<~ter:al adnrse trupact oc ot1r 

Iu add:tlou. the fut lure to meet certatu opemtmg <~ud occupancy conoacts n_ the Cara\'ua operatmg l e<~ !.e cot::d gn·e the le~ 

~we of those propert~es. \'e were 10 comph01cce With all such co\'eoaots as o f September 30. ~OOS. but dechotcg ecocomtc co 
comply \\'lth those obhgauoos could rest: It :o our belug re utred to rual:e an accelerated p<~ymeot oftbe present ·.-alt:e ofthe ret 
S2S.6 mtlltoc as ofSeptember 30. 200S). as we I as tl:e :oss offi.1mre revem:e and cash £ow from the oper.moos oftbose propen 

Best regards, 
Ryan 

Ryan 5 . Stippich 
Reinhart Boerner Van Deuren s.c. 
1000 North Water Street, Suite 1700 1 Milwaukee, WI 53202 
Office: 414-298-82641 Cell: 414-687-6920 I Fax: 414-298-8097 
rstippich@reinhartlaw.com I bio I vCard I reinhartlaw.com 
Legal Secretary: Amy Bontempo 1414-298-8771 I abontemp@reinhartlaw.com 

Reinhart 
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