UNITED STATES OF AMERICA OFFICE OF THESE
Before the
SECURITIES AND EXCHANGE COMMISSION

ADMINISTRATIVE PROCEEDING
File No. 3-16223

In the Matter of

SANDS BROTHERS ASSET

" MANAGEMENT, LLC, STEVEN
SANDS, MARTIN SANDS AND
CHRISTOPHER KELLY,

Respondents.

DECLARATION OF JANNA I. BERKE
IN SUPPORT OF THE DIVISION OF ENFORCEMENT’S
REPLY MEMORANDUM OF LAW

I, Janna I. Berke, pursuant to 28 U.S.C. § 1746, declare as follows:

1. I am Counsel in the Division of Enforcement (the “Division”). I submit this
declaration in support of the Division’s Reply Memorandum of Law in Further Support of its
Motion for Summary Disposition. I am fully familiar with the facts and circumstances herein.

2. Appended hereto as Exhibit 1 is a true and correct copy of a submission made by
éusrae, Kaplan, Bruno & Nusbaum PLLC on behalf Martin Sands and Steven Sands to the
Division on May 15, 2009 and bearing the Bates numbers SEC-NY8127-000148865 - 75.

3. Appended hereto as Exhibit 2 is a true and correct copy of relevant excerpts from

a Sands Brothers Asset Management, LLC (“SBAM”) Compliance Manual, dated January 30,




2008, produced to the Division by SBAM and bearing bates numbers SEC-NY8127-000039557,

SEC-NY8127-000039639 - 44.

Executed on February 23, 2015 ,
New York, NY ' W </f/
& Janna I. Berk&
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Sands Brothers Asset Management, LLC

Sands Brothers Asset Management

January 30, 2008
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8 CUSTODY PROCEDURES

8.1 Introduction

An adviser that has custody of client assets must implement a set of controls designed to protect
those assets from being lost or misappropriated. The SEC deems an investment adviser to have
"custody” when it (1) directly or indirectly holds client funds or securities, (2) has any authority to
possess them, or (3) has access to client funds or assets.

Because of this broad definition, most investment advisers are deemed to have custody of client
assets. Advisers generally can meet the requirements of Rule 206(4)-2 under the Investment
Advisers Act of 1940, the SEC's custody rule, by maintaining client assets with "qualified
custodians” (i.e., banks and broker-dealers).

SEC's Office of Compliance Inspections and Examinations (OCIE) routinely places custody on its
informal list of top ten problems at advisers. OCIE scrutinizes custody procedures when it
examines an adviser, focusing on whether the investment adviser has custody and, if so, the
controls and procedures the adviser has in place to minimize the risk of misappropriation of client
assets.

8.2 Compliance Reference Chart

Responsibility. ¢ Chief Compliance Officer

Operational s Investments

Areas e Accounting

Er_gguency o Each business day when client securities transactions take place

T~ Atleastquarterly toverify clients-assets-are-held-by-the-bank-or ——
broker-dealer custodian and client account statements are accurate

Statute/Rule ¢ Rule 206(4)-2 under the Investment Advisers Act of 1940
Records ¢ Quarterly client account statements sent by banks or broker-dealer
custodian R S —
» Work papers demonstrating reconciliation of accounts -
Audit + SBAM audits its Custody Procedures annually.

8.3 Policy

It is SBAM's policy to arrange for the safekeeping of client assets with a broker-dealer or bank.
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8.4 Procedures

SBAM will take steps to ensure that all assets of clients are maintained in a manner designed to
safeguard them from theft, misappropriation or other loss.

8.4.1 Eligible Custodians

Only one or more of the following types of entities may have custody of client funds and
securities:

e Banks (as defined in Section 202(a)(2) of the Investment Advisers Act of 1940);

e Broker-Dealers that are registered with the SEC;

* Savings Associations (as defined in Section 3(b)(1) of the Federal Deposit Insurance Act);
¢ Futures Commissions Merchants; and

¢ Foreign Financial Institutions (that customarily hold assets for their customers).

If SBAM inadvertently receives securities from a client, SBAM, within three days of such receipt,
will forward the securities to the broker-dealer or bank where the client's account is maintained.

SBAM shall take the following steps to avoid having inadvertent custody of client assets:
» Periodically review advisory contracts and other client agreements to make sure there are

no provisions that provide SBAM the authority to access client assets (e.g., a power of
attorney that gives SBAM check-writing abilities) or to deduct advisory fees;

Determine-whether-any-affiliate-of-SBAM-may-have-custody-of-client-assets; ———-- —-_ -
Verify that client assets are transferred immediately to an eligible custodian;

Avoid taking possession of client stock certificates or cash, even briefly; and

Avoid forwarding client stock certificates or funds to third-party custodians.

o s 0

8.4.2 Custody of Client Assets at Bank or Broker-Dealer
.. The Chief Compliance Officer will;

¢ Arrange for the funds and securities of clients to be maintained at a broker-dealer or bank;
¢ Regquire the broker-dealer or bank custodian to maintain client funds and securities:
* In a separate account for each client under that client's name; or
¢ In accounts that contain only SBAM's client funds and securities and under the name of
SBAM as agent or trustee for the clients; and

¢ Notify each client in writing of the name and address of the broker-dealer or bank custodian,
and the manner in which the funds or securities are maintained, promptly when the account
is opened and following any changes to this information.

8.4.2.1 Mutual Funds

SBAM may permit mutual fund shares owned by clients to be maintained at the respective mutual
funds’ transfer agent instead of a broker-dealer or bank.

8.4.2.2 Privately Placed Securities

SBAM may permit privately placed securities of issuers such as closely-held companies to be
maintained in the following manner in lieu of maintaining such securities at a bank or
broker-dealer:

» The ownership of the securities is recorded. only on the books of the issuer or its transfer

agent;
o The ownership is recorded in the name of the client; and
s Transfer of ownership is subject to the prior consent of the issuer or holders of the issuer's
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outstanding securities.

8.4.3 Custody of Client Assets at SBAM

SBAM may have custody of client funds or securities only if it is an Eligible Custodian. If SBAM is
a registered broker-dealer, it will maintain client funds and securities in accordance with SEC and
NASD rules applicable to broker-dealers. If SBAM is a bank, it will maintain client funds and
securities in accordance with applicable banking regulations.

8.4.4 Account Statements

SBAM contractually requires the broker-dealer or bank custodian to send an account statement,
at least quarterly, directly (and not via the adviser) to each client and duplicates of such account
statements to SBAM. The account statement, at a minimum, will:

1. identify the amount of funds and each security in the account at the end of the period; and
2. setforih all transactions in the account during that period.

If the account statement is delivered electronically, SBAM will, or cause the broker-dealer or bank
custodian, to make sure:

1. the client has given informed consent to receiving the information electronically;

2-the-client-can-effectively-access-the-electronically-delivered-information;-and

3. there is evidence that the delivery was received, such as an email return receipt.

If SBAM does not wish to have the broker-dealer or bank custodian send an account statement to
one or more clients, SBAM shall:

1. Require the broker-dealer or bank custodian to maintain client funds and securities in a
separate account for each client under that client's name;
2. Send a quarterly account statement to each clientidentifying the amount of funds of each

———-gecurity-of which-SBAM-has-custedy-at-the-end-of-the-period-and-setting forth-all

transactions during that period; :

3. Arrange for an independent public accountant to verify the existence and proper
maintenance of all client funds and securities, by actual examination at least once during
each calendar year at a time that is chosen by the accountant without prior notice or
announcement to SBAM and thatis irregular from year to year;

4. Arrange for the independent public accountant to file a certificate on Form ADV-E with the

funds and securities and describing the nature and extent of the examination; and
5. Make sure that the independent public accountant is informed that, upon finding any material
___discrepancies during the course of the examination, it must notify the SEC within one

SEG-within-30-days-after-the-completion-of- the-examination,-stating-that-it-has-examined.the._...

business day of the finding, by means of a facsimile transmission or electronic mail,
followed by first class mail, directed to the attention of the Director of the SEC's Office of
Compliance Inspections and Examinations.

8.4.5 Client Representatives
A client may not wish to receive statements from a custodian. Clients can choose to have an

independent representative receive account statements on their behalf:

SBAM permits a client to designate a representative to receive the client's statements from a
broker-dealer or bank only if such representative:

1. Acts as agent for the advisory client and by law or contract is obliged to act in the best
interests of the client;

2 Does ot control; isniot controlted by, and-is not under-common-controt with-SBAM;
3. Does not have, and has not had within the past two years, a material business relationship
with SBAM; and
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e —-QVEFArafts-may-oceur-for-a-variety-of reasons;-including-when-a-client does-not-have-sufficient -

4. Is appointed by the client or, if appointed by SBAM, the client consents to such appointment.

8.4.6 Reconciliation

From time to time, there may be discrepancies between client accounting records maintained by
SBAM and similar records maintained by the bank or broker-dealer custodian. Discrepancies may
be caused merely by timing differences between when the data is entered by SBAM and the
broker-dealer or bank custodian. Discrepancies may also occur because of data entry errors. The
goal of reconciliation should be to find discrepancies due to errors, so that they may be corrected.

Quarterly, the Chief Compliance Officer shall:

» reconcile client accounting records maintained by SBAM with those maintained by the bank

or broker-dealer custodian;
o reportany discrepancy to the bank or broker-dealer custodian and proceed to correct the

discrepancy;
o report any material discrepancy to senior management of SBAM; and
» prepare a memorandum or some other document stating how the discrepancy was

resolved.

8.4.7 Overdrafts

cash in his or her account to cover securities purchases on the settlement date. Frequent
overdraft positions in client accounts may invite unwanted regulatory scrutiny.

SBAM will manage client positions and accounts in a manner that minimizes the possibility of
overdrafts in client accounts. The Chief Compliance Officer will report any pattern of overdrafts to
the senior management of SBAM.

8.4.8 Unusual Account Activity

The Chief Compliance Officer and each Adviser Representative shall report any unusual activity
in a client’s account to senior management of SBAM, who shall assign someone to investigate

such activity.

8.4.9 Authorization
SBAM will obtain from clients a list of persons who are authorized to withdraw or otherwise take e

actions with respect to such client's account. SBAM shall consider the use of passwords or other
security devices to ensure that a person has proper authority to take actions with respect to a
client's account. SBAM shall not permit the withdrawal of funds from a client account or any other
activity from a person other than a client, unless such person demonstrates that he or she has
proper authority to take such action.

__8.4,10 Custodian Selection and Retention
When evaluating (initially and on an ongoing basis) a custodian for client assets, SBAM will:

1. Verify that the client's securities and other assets will be physically segregated fromthose of
other customers of the custodian;

2. Request and review the internal audit procedures used by the custodian to count and
otherwise keep track of client assets;

—3-Request-and-review-the-custodian's-controls-over-receipts-of -dividends;-interest-and-other—-— -

cash;
4. Request and review the custodian's procedures governing the receipt of, and payment for,
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securities, and the delivery of securities; and
5. Request and review the custodian’s procedures for securities held in central depositories.

8.4.11 Foreign Custodians

SBAM will not permitclient assets to be held with a forei?n custodian, unless the foreign
custodian is a financial institution that customarily holds financial assets for its customers and it
keeps the clients assets in customer accounts segregated from its proprietary assets.

8.4.12 Trustee Capacity

If SBAM serves as a trustee to a client, SBAM will be deemed to have custody of the trust assets
unless SBAM or one of its employees has been appointed as the trustee as a result of a family or
personal relationship with the grantor or beneficiary and not as a result of employment with
SBAM.

8.4.13 Determination of Affiliation with the Broker-Dealer or Bank
Custodian

In some cases, the SEC takes the position that an investment adviser that is affiliated with the
custodian of the assets of the adviser's clients will be deemed to have custody of the client's

assets. For example, client assets might be maintained with an affiliated bank or broker-dealer. If
SBAM is deemed to have custody of client assets because of such an arrangement, it will comply
with the provisions of Rule 206(4)-2 that apply to advisers that have custody of client assets.

Whether or not SBAM will be deemed to have custody of client assets maintained at an affiliate
depends on the following five factors:

1. whether client assets in the custody of the affiliated company might be subject, under any
reasonable foreseeable circumstances, to the claim of the creditors of the adviser;

2. whether advisory personnel have the opportunity 16 misappropriate the client assets;

3. whether advisory personnel ever have possession of, or direct or indirect access to, client
assets, or the power to control the disposition of client assets to third parties for the benefit
of the adviser or an affiliate;

4. whether advisory personnel and personnel of the affiliated custodian who have possession
of, control over, or access to, client assets are under common supervision; and

5. whether advisory personnel hold any position with the custodian or share premises with the

custodian, and if so, whethérthey have direct or indirect access to orecontrolover cient————————————
assets.

if any of these factors are true, SBAM will ikely be-deemed to-have ‘custody-of client-assets;-even-——- ———— s
though the assets are physically held by the affiliated custodian. The key issue when applying

these factors is whether the adviser and affiliated custodian operate as separate entities and in a

manner that prevents the adviser from reaching client assets. See Cracker Management Corp.

(pub. avail. Apr. 11, 1978).

8.4.14 Audited Balance Sheet

If SBAM requires clients to prepay its advisory fee six months or more in advance and the fee
exceeds $500, SBAM will provide an audited balance sheet to clients.

8.5 Form ADV Disclosure

SBAM will indicate on Item 9 to Part | of Form ADV whether or not SBAM has custody of clierit
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assets.

8.6 Books and Records

SBAM will maintain in the "Custody” section of its books and records:

1. Copies of all written materials received or sent concerning the receipt or delivery of clients’
securities and funds;

2. Copies of all written materials related to the purchase and sale of securities on behalf of
clients; and

3. Worksheets demonstrating the reconciliation and documents related to discrepancies and
theirresolutions.
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