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UNITED STATES OF AMERICA 


Before the 


SECURITIES AND EXCHANGE COMMISSION 


ADMINISTRATIVE PROCEEDING 

File No. 3-16223 

In the Matter of 

SANDS BROTHERS ASSET 
MANAGEMENT, LLC, STEVEN 
SANDS, MARTIN SANDS AND 

CHRISTOPHER KELLY, 

Respondents. 

DECLARATION OF JANNA I. BERKE 


IN SUPPORT OF THE DIVISION OF ENFORCEMENT'S 


REPLY MEMORANDUM OF LAW 


I, Janna I. Berke, pursuant to 28 U.S.C. § 174 6, declare as follows: 

1. I am Counsel in the Division of Enforcement (the "Division"). I submit this 

declaration in support of the Division's Reply Memorandum of Law in Further Support of its 

Motion for Summary Disposition. I am fully familiar with the facts and circumstances herein. 

2. Appended hereto as Exhibit 1 is a true and correct copy of a submission made by 

Gusrae, Kaplan, Bruno & Nusbaum PLLC on behalf Martin Sands and Steven Sands to the 

Division on May 15, 2009 and bearing the Bates numbers SEC-NY8127-00014886 5 - 7 5. 

3. Appended hereto as Exhibit 2 is a true and correct copy of relevant excerpts from 

a Sands Brothers Asset Management, LLC ("SBAM") Compliance Manual, dated January 30, 



2008, produced to the Division by SBAM and bearing bates numbers SEC-NY8127-000039 5 57, 

SEC-NY8127-000039 639 - 44. 

Executed on February 23, 2015 
New York, NY 
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[)i\"110 ͪ  GEHl'L RPi;Ell1' Wາi!.mtOV!TS 
llltARTil'Ui.lC;."1'f..AN tAຬNCE G. MUSiA.ຩ rຫlU>z 

KarcxiM. Lee, Esq. 
Divbฎion.ofEnforr.ement New Ycrk :Regimuฅl ()ffice 

A"{'TOlU•H:t\'ີ AT 
WALL Sl'R:ein'. 

NEW ¥t;:�Rlt, Nti෸ YORlt 
T:eUCOPiill (<ttl) 

WW<W 

Mayi5f2009 

·····:ses;untjฏlan(fExcl1ange·e<>mmi:ssioo· 
3.Wcd9 fi:na)Wla! Cent,er, Suite 400 New Y or!<. New York 10281 

Re: 

COUNSEL 
Y 

GIJSfV\ະ 

This law
.
fi:rtn rख़enva Manin ෰ͩ san& •ͨo · Steven B $Mds We aubrnitthe•following 

®bchalfofoureli.tS:Martin.a;ndSt/0Sand$in.12toyom:l3dated,·Aprill3t2009 
(the "Wellອ -Notfceฌ71 whຨn yotrJWiiQated th<it. ෹෺ J!෻ of ෼e Se฀tiก _ExChanขe C9nm1iढ़i()n> (th෾ ''Con:unisl.lion'? .is eo11$ideriJls recoॢॣlolng that an admimstrati,ve 

.c�e<tillg�eonunwcoo��t-Stev !lll)d.Martin.&mdLu,.w.ell_a£"th#$fixm •. S෴ .. !!t".thคs Asset Management, LLC (''SBAMtญ,•which. t¢:gi෿ed us .an,·in:veMi.enl adviserຮ. 
-Ƿ--Ǹ-ǹ-DǺ5ǻǼǽǾǿȀȁȂȃ--Ȅ-ȅȆ­

l:ta5 ෯ regi'$tered an in¥1!$tnle)'Jt adviser .witil the Co:mmiS.sion since its foUfiding in J 9.99: 
S:SAMcttrrently provides investtnenf�t4vis9ty services to Genesis Meज़barit rartnວrs and (3enesis Merchant Partners II. LP, both aSSet based lending. t\ttids; Vຯtage Pobit Partners• a 

dis෷ a:ฆงttLfu.'id; .Aec:ess.funจ a෮ of fund of funds; ෱ the Vl'}nture 
!l।.Qf॥०१!.२३·४1!!.J!:l५Jool1eeijvely '"V६ Cฃital FUlld5''). 

. .·.· S}£t)J\f. is represented· by 1෶ oo.य़PॠॡLand fuis Wells Subniission ग़als onlY with Martin and St(!Vສ and tl)e ฉw:ropriชซe$$ Conrrni.s$ioo hrlnging administ.ra!:ive 
pफ़ing.agaimt either Martin. orSteven. 
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Gct1esis Merchaut Partners. LP Genesis Merehant Partners fr, [ැ (the ''Genesis 
Funds") are focused on making strategic and Opportunistic asset based and secured loans in 
un&erserved _The Gen_esis Funds< lOlmS to both US companies <t;¥ell 
ි-both public and privພte companies෠ The Genesjs Funds offer iinan(;mg w oorop:anjes tn 
mුets +bat Me {)flen overlnoked by ේanks and traditional providers of 

··· :-. . -_-·.· . _ -_:. --Ļ" 
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-:-·--JlatJ.taga.P-omt:Parl;nem3l- .Y:P4.:}-lsJCLc57on:.ू .g_ Qpponwusn6,m£71m8-9-J:a ______ ___ __ ______ 

t:Hstress෣ · and high yield Ǵoǵate and It is_ anticipated tl}at VPP initihlly 
eo_·

_ . nemtr,a.te oti inyestment$ in distressed residential mortgage-backed securities_ · ··.··· " " ·' .· 

Select Access fu.nl:ily fund .funds. SBAN:l -determined in early 2009 Wind down 
.tilerunds,,-�iUJ.d.tne*tunclsc+-cwrent1y.close4 to. new 

. . · . . . ॉe Ventॊ Jitind$ mຝke lnvෝents number 6rsौt9ts, ǳlti{UUs technologyॕ· 
healthcෞ "tmsroess ervi®s. :flnanee. and trnnsॏtionॐ 'ne V෌ Funds are i:m.rrenUy 

----------------:--·eiQsed�io Jlॖ-ffiveiiॗta.- ----ҙҚ-- - --0-c--------------12-----------

... On or April z0091he ǲof the COmmission•s!iew York RegioǶa1 office notice to Martjn and Steve:r1- $ृ of its <:QJ1Sideration of reeo෢ending that ෋ CQxrtmissron 
··

- nͧुri!e thບ U1t*titU.fiop.ofadttjlnistra;thक़e pro<:eedinss a॒॑tth॓. wUJtWJy itidin$.arid· 
ah¢ttjng a¢ c.ailsJriो SBMf to cnෑge in wndu<:.t it1 vi()lationiof .sෟti(lna 204 and 207 oftbe 
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Thereafter a.tऱ!econfer1?1lcewnb st�mरa··· · · Aprill5, 2009:. staffda.borated the \vritteri Wells Notict�J and pro'rided some d,etails · 
·. · ຋ perceived Yi<Jlati.ons; 

Tile &aft's elabf)ration.genera෉ly ide;utffied Ǯ rdkຑins .defi!;litt}cics· and failure amend :Fcmn ADVin fຐly manner. 

·.Th. e !J. ta ··.ff affitl:l:t·at·· 
·. i · vel. stat. ed: • · th.at. •.tl re .. . . Pf . . l'lpO.. ळd.miru .. 'mrati···ve. actio. n. ऴot "'.඾y fraud (!ha,rges and tbat generally the books and rQCords aलd furm ADV allegations d1d not sei.enter,and w:ͥ premllຓed .on aneglig¢m.cc theoey. 

'J'hǰ.ǭ idt;:tl.tiහළ me y!;lar fcJ; Wbich Fm0n Nf>V Was fUed zoos IUld thlilt Form ADV ຒsfiled 1.006 and tb.erຕfter. 
S BA.

· 
.M.> Js···. यwncd···· ·b·y·tw·

···. o trust · . w.ho · .·!.·.•. he···n·e . fi··c· .ia;riवश .. ar.· 
e d්md.ants · ofMartinnnd.Steven Sands; Both Martm and,SrevenSands arepnnctpafs of4BJ.M 

·.·· . .·
· TI1···e ··· ·. · .

·.sta·· .· tP.· W·· ... ·.· ;e·.· ·l·l·
·.s

·
N· on· · .c.e i.d· tm: 

··fifi···.· .•. · .··.·.oo·· t.lia .• t 
·
. th.· e · .·.··

 · .. po• .-.s·eo··· . ad.···.m .. . ·.jn_i5trati. 've pr 
.
. सe

.
e<ling cou

.
;ld see}4 among other relte( a cease and desist order. cemu e, and peru.dttes and adcbti.onal retncdtal sanctions pt:Jtsmmt to Sections l03.(t) and 203(k) the dvioor,$ Act 

,--ຖ--ທ--ຘ-:C--:-:-'--:- ·-··.-,c··_:_:म - ···:�.: _____ ._'_"----::=·-·--- !"#----__j---$--.;:_--_. .cc__ _: Outing. the ·.ດlevant.· timය ඼od. fi'om2004, b 
ලlieye<,l Jllat tbey ර delega෇෈ tesponsibilityforto .. . liຏe with ඹe t®ordke¢ping and ຎorm 
ADV' filing'reqමH(r<»mpettmt:iodiriduals8- - - 9·.___ 

Siǯe zoo"· saAM .ttas· ha<l numberqfChie CÂmplfance dmcerswhose securities 
1.mहg aildlOf'ऺonal eJtpවශෂ rසnabl mat!e them corppetent with respect to .·.�that S9AM cQtJ:lpHed with �mg·md otn:t ADV fitins requir,emcnts AdviSonAc f 

--·
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-· -----1'hu../the-ebi0tnpliance-etlie1in-phroncrlo2cal:ot'd3-were:J :____ ...-.c.4 
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Due tnrn{)Vcष ofpersonnck poຌ Wilb de miniwdli involv 

.2002िी004 
zoe>+zoosr6 
2()(}5f6--Z(J07 

,:_ : " ґ" -

% 

. 

.. . . . .. .. .. ··s· .. 

•. . •. s. . . . : 
. 

.

1 . 12128894147 64/11 

' . 

. . < 

on the 
on 

in 

. a to· ·· .. 
a · 

. y• .. .. . s.oo .• •!id allege. · . requtrc 
· . .. . ͤ .not as. concededin . . 

. .·.·.

.
. ...

.
.. ... 

. 


of 

. " _:-,·-�·Ҕ--·,--<,. ,.._ __ __ c___ __ _________.. _ғ---- -- ·ҕ--&-:-- ----·- Җ-­:_:...••• 
· -·- ------ --- -·-··- _:__;-c·._--�:-·----:c:------:- -·-.--c------- -- ----$-----,--.----,-%--, --Ғ__,____ -.:

.•.a 

undl!t the
· · · 

-- · - - -- - --­' ' " . . ... 

sຍ · 

---------- -------- - 1 to 

Yl\WII\1,r�,ͦLf!:i.�11,00C. 

SEC-INV-E-0000904 

SEC·NY8127-000148867 



121:28894147 G k B & 

GusaA.e,.l!;A.vLAN, BතuNo & NusBAUM PLtc· 
Ms. Karen tee 
.ඳayts. zoo9 
P:agc 4 

.Ji)hn Tຄlfer R.onWilhebn 
l:)Qug Sisio (Actinබ) 
CbristophefKභHy 

.2007 2008 200.8 (M:areh-.Apri1 22) AprlJ22, 2008 Present 

PM£ 

P๻m JU!le 1993 .·through May 20()1) l()J)lmi served.຃ divisional· compliance director 
(northeast) far Citigrou.p ·Salomon Smith :Samey. FtQnt May through May 1993 he served· 

.dlJ-ector of: Tn\9ing Anal }'Sis Jmd hl<lttkies ilttbe Amcricm Sto�:k Exchange; From 
May l98lthrougb Aprill989 served i\l5 trຂgf>t of mark:et surveillance services at 'New York Stoc:k ථදlmlge 

J\i.๾.r .. .
.. s. ilver ·.co. nun · .. . em::ූ. his ຊ.m.pJo.ym .. . . m .t. s๹ .. Ul1. ·.ti .͢

·s b.usඬ. ss in 11 . .. careerझ Mr.Sitver Wඵero.pl9yed at various ··.flnns Mr. SilveT pas800 multiple ๺ams ru1d obtained varlolU!lioensesineluding hisSenes 63 and 65 
-------·DiiO:ng-Jiit-niǡy -years··rxf·tne--�uriඨ-!n®Sey·Mr:··siN:er fuugfi�ned·m-v¢0\ls-·-

तथtiद inclUding धmPlia:nee tifld opt::ratiO:ns. tvlr. Silver upon information S,nd belje{was also well edwated.:t • . 

Marc. Ǣli'k···ǣded Brown UnivDty.Eg··cum··laude.· जi Mr 
-- &----c._-'-c-c(2P.l!!c.c)*-X+.!J&'!,-e.t/0-t!I!On_grad1ating from Yale .Law · S<;hoolධ Mr •. Koplik V{ञ$ 

.employro :oຆງvoiຈ & Plim}>roi:l vlher{aie:wc;tked.'mi.tmanCiiraniFgeoorat._.corporat;etiiatms: ..._ 

Thनऩप. l\fr.l(;)plik: फed a छQf: ancj ()enenu Coimsel for hlvelltment b๼ok๽ 
KUhns Brot1lबभLa1c1lawl:n.c:. 

:t*l'elfer 
·--F-------·Mt:·rGlf'erHI·-.,J.efit>ioy-ed· m-1he·3se-Giiri41es·!n.aUStfY·:s1n5-6r997:7McT8Ifef too1r-9----

· 

various exams 3tld hoidsSeri඲s 4; 24- and 63Jicන. 

--:- Ǥ-,J'Ar.tiǥ1Y-Q9Ǧǧi:Ǩ-t!ǩ-ǪǫJǬx:_Mf, __ �1Ǡ�-MnJ_��ට��<:mt!leS·.•fhe·.ඦ�le readetro ඩu® certain ණ'<;ut'cs'' and. additio.Ml 4Uormation be .tht exmtlnatfons�satriU�i;l-tfic��l'f's-·-�·----requem.ll.r.id 
t';iWl'''>�II<I�ALtZ49cooຉ 
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Ron Wilhetmwa5 SBAM'sCbiඤCorilplianඥ Officer.for lක than month.· }.11'. 
was actio.g Cllit;:fCornplian® Of:ficerfor than 2 m<mths. 

S"SAM.thenhireditscuirentChi,fCoxnplianceOfficer.dlristopherK.elly. 

ab,ti$Qt?hखI§:eilग 
Cht:lstopbeJ:: KellyJoilled SBAM after employment at Pirate Capital LLC. $L8billi(n1 

•il:edgඑ :ftttid it$ peak, Wnere he mvoo Genera! Coonsel and cmefQOtnpliकe Otl'i<ierඎ Prior 
tbංo he 8ervfii Ma1Jඉg ๶reeror, General CouT!sel and ChiefCompliance Office�: of 
Cypr9'AS�rociat:fJ:£}-f!€;ypreatJ!');cc;-N<c='tork.-hrureci>.inv?t.m@rlCbankingAbo1Jti'{J1B._: _Mcr,_ 
I{_eii,Y.jඞned Cඟච fu:ym l'rosඓuඔ उe _tLP. an L"tterr.ational Jaw fu.t)l bnsed. m N¢W York, wilere ilesඕrved .as a(ttou.;.ty) :Pe.rtner:·· ·.Mr.··KJ,Jly be/ ilis eaz:ee;r in NeV!f Yorkwith the taw 
firm SkaMऎ+4 Atps, Slऊ lYlऋ & Frome 1vfrආ Kelly .ඇame4 $1 B:},\. wun. Honots. from the 

·
. University ofVirgjnitt and aJ .t>. froni Unfversby I)(Virgima.S-cඣol of'lil.w. 

Durjng.the tele-vattt period SBJ\M b඀ vario\U>. 6th๬pൿet ··ǜg ·ill · operational and 
c --345-ttईitli.ative--pइ67-A;ll·89fi}lआ· :on;bw<-=>nablY--COn.?d@byManin and _ ___ _____ _ S඄m $අ b๮ doingtb.ei,rjobs .m contPc:tenfW!J.Y ඒ the oversight .qf SB:AM'඙ Chief Compua.ncओ Oincer. · · 

.···. N«:ltड़orthyis. tJmtllए current Chiei'C6mpliance.Offiचwoojoined SB.t\Mh12008, 
···.-- ---- ҆--๭ ·ǛPൾ-ൽll)'Ĭhal>-अ๫๪thrർY. ൻ!Lऄ-'ൺ8ः !ं๩!1}?f· S๨AM. !n compfianee - witb 

·.:·ttm. Advi:>Ors Act. ··$nc_h ef'fojt ऑoऒ.gQmg am;i·.na6 inclufiea am(Jngst od.iCiJffirijS-!ij:\Vritil'iff<i.t··----"-- --·-c-
SBA,M'swmplianघeङatnudand the๵by ඛAM.ofane\V Gooe ofl3thic๷. 

. . . saAM tb:ro1tgh Mඈrfin ···alld··· teven SfPlds rǞruwly. and ···7·· f!lith. delegated r¥nsif,ilities for tPxrtpऍ¢ witli .e AdvisOrs Ael;<lt:r SඋA,Mඌs variolUi Cbl(;f Cvn:ti)liඖ Offici®. The Chie(Cඡmplie;ncජ Offi rrs weඁ reaaonablY. bඍieved f>y M11ftin औndStov(}n Sands to be kn๸wtedgeable, C{)mpeteilt mid. pow8r9··to. :li$11 P9li;i< ǝ p๰ed๱ to govern 
--c---------_-%c-1he-]5&)--'tivjti()f:-$*cc 

.
൹lufling҄maiftfutning : bt:J൸ ҅and :ँ൷ · at)d··. filing an1eit<hnettts to ऌ(lmi i\l)Y• Tilඏ tf eඐtion rmd atl඗ati඘n of obligatjo115 $l ibrth f:n the 

AQ'vi$0ri Act mid related Rules A'M๲s Qnef 0omPliau® Officඊ VIග censistඝmtwith 
industry and &ood ऐtaeticM. 
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8 CUSTODY PROCEDURES 
8.1 Introduction 
An adviser that has custody of client assets must implement a set of controls designed to protect 
those assets from being lost or misappropriated. The SEC deems an investment adviser to have 
"custody" when it (1) directly or indirectly holds client funds or securities, (2) has any authority to 
possess them, or (3) has access to client funds or assets. 

Because of this broad definition, most investment advisers are deemed to have custody of client 
assets. Advisers generally can meet the requirements of Rule 206( 4 )-2 under the Investment 
Advisers Act of 1940, the SEC's custody rule, by maintaining client assets with "qualified 
custodians" (i.e., banks and broker-dealers). 

SEC's Office of Compliance Inspections and Examinations (OCIE) routinely places custody on its 
informal list of top ten problems at advisers. OCIE scrutinizes custody procedures when it 
examines an adviser, focusing on whether the investment adviser has custody and, if so, the 
controls and procedures the adviser has in place to minimize the risk of misappropriation of client 
assets. 

--·­

8.2 Compliance Reference Chart 

їј ... Responsibility 

Operational 
Areas 

Frequency 

•_fhief 

• Investments 
• Accounting 

-·---·· -·----------- -----

• Each business day when client securities transactions take place 
--љ-­ ------ -- --­ ͂.-At leasrquarterlytoverify clientsLassets-are-held-by the bank-or-- - --

-­

broker-dealer custodian and client account statements are accurate 

Statute!Rule • Rule 206(4)-2 under the Investment Advisers Act of 1940 

Records • Quarterly client account statements sent by banks or broker-dealer 
custodian ---- ­

-------ѝ--- ------­ f---- f----------- _____ _ --­--

• Work papers demonstrating reconciliation of accounts 

Audit • SBAM audits its Custody Procedures annually. 

8.3 Policy 
It is SBAM's policy to arrange for the safekeeping of client assets with a broker-dealer or bank. 

њ···­· 

ћ-ќ-------­
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8.4 Procedures 
SBAM will take steps to ensure that aU assets of clients are maintained in a manner designed to 
safeguard them from theft, misappropriation or other loss. 

8.4.1 Eligible Custodians 
Only one or more of the following types of entities may have custody of client funds and 
securities: 

• Banks (as defined in Section 202(a)(2) of the Investment Advisers Act of 1 940); 
• Broker-Dealers that are registered with the SEC;
• Savings Associations (as defined in Section 3(b)(1 ) of the Federal Deposit Insurance Act); 
• Futures Commissions Merchants; and 
• Foreign Financial I nstitutions (that customarily hold assets for their customers). 

If SBAM inadvertently receives securities from a client, SBAM, within three days of such receipt, 
will forward the securities to the broker-dealer or bank where the client's account is maintained. 

SBAM shall take the following steps to avoid having inadvertent custody of client assets: 

• Periodically review advisory contracts and other client agreements to make sure there are 
no provisions that provide SBAM the authority to access client assets (e .g., a power of 
attorney that gives SBAM check-writing abilities) or to deduct advisory fees; 

-------ā"*- -Determine--whether-any-affiliate--ofSBAM-may-have-eustody-oklient assets; ---- -------- ----- -­ - -- - --- ­ -

• Verify that client assets are transferred immediately to an eligible custodian; 
• Avoid taking possession of client stoek eertificates or eash, even briefly; and 
• Avoid forwarding client stock certificates or funds to third-party custodians. 

8.4.2 Custody of Client Assets at Bank or Broker-Dealer 
_ _ _ _  _ _ _  -- - �- - - _ _The_ChietGompllance Offieecwill:_ � - -- ___________ ___ _ 

• Arrange for the funds and seeurities of clients to be maintained at a broker-dealer or bank; 
• Require the broker-dealer or bank custodian to maintain client funds and securities:

• In a separate account for each client under that client's name; or  
• In accounts that contain only SBAM's client funds and securities and under the name of 

SBAM as agent or trustee for the clients; and 

• Notify each client in Writing of the name and address of the broker-dealer or bank custodian ,

and the manner in which the funds or securities are maintained, promptly when the account 
- �-----------­_________________________ _ _ _<:l!ly_ eh§!lgN§_!C>Jhis 

_ _  _ ____ _ __________________ ____ ___ _

8.4.2.1 Mutual Funds 
SBAM may permit mutual fund shares owned by clients to be maintained at the respective mutual 
funds' transfer agent instead of a broker-dealer or bank. 

8.4.2.2 Privately Placed Securities 
SBAM may permit privately placed securities of issuers such as closely-held eompanies to be 
maintained in the following manner in lieu of maintaining such securities at a bank or 
broker-dealer: 

-----ѕ----- _ ___ __ ___ _____ _ __ ! __The 
agent;

• The ownership is recorded in the name of the client; and 
• Transfer of ownership is subject to the prior consent of the issuer or holders of the issuer's 
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outstanding securities. 

8.4.3 Custody of Cl ient Assets at SBAM 
SBAM may have custody of client funds or securities only if it is an Eligible Custodian. If SBAM is 
a registered broker-dealer, it will maintain client funds and securities in accordance with SEC and 
NASD rules applicable to broker-d ealers. If SBAM is a bank, it will maintain client funds and 
securities in accordance with applicab le  banking regulations. 

8.4.4 Account Statements 
SBAM contractually requires the broker-dealer or bank custodian to send an account statement, 
at least quarterly, directly (and not via the adviser) to each client and duplicates of such account 
statements to SBAM. The account statement, at a minimum, will: 

1 .  identify the amount of funds and each security in the account at the end of the period; and 
2. set forth all transactions in the account during that period. 

If the account statement is delivered electronically, SBAM will, or cause the broker-dealer or bank 
custodian , to make sure: 

······---··-······--
1 .  the client has given informed consent to receiving the information electronically; 

···-··-·- ··--··-2:·the-elient-ean effectively-aCBess the-electronicalty-delivered information;.and-------··ċ-Č- ·· 

· 

-ѐ ··-·--··-ё-· -ђ·· ·-· - · ·  

3. there is evidence that the delivery was received, such as an email return receipt. 

If SBAM does not wish to have the broker-dealer or bank custodian send an account statement to 
one or more clients, SBAM shall: 

1 .  Require the broker-dealer or bank custodian to maintain client funds and securities in a 
separate account for each client under that client's name; 

2. Send a quarterly account statement to each client identifying the amount of funds of each
· 

- - - ·· security-of-wflich·SBAM has·custecly-aHhe end-of. the-period -and-setting-forth-all-·- ·-··-- . 
transactions during that period; 

3. Arra nge for a n  independent public accountant to verify the existence and proper 
maintenance of all client fu nds and securities, by actual examination at least once during 
each calendar year at a time that is chosen by the accountant without prior n otice or 
announcement to SBAM and that is irreg ular from year to year;

4. Arrange fo r the independent public accou ntant to file a certificate on Form ADV-E with the 
· -- SEG·witflin-30-{]ay&after the-campletion ofthe examination,.stati!"lg..that.it. has.exa mined the - . . 

funds and securities and describing the nature and extent of the examination; and 
5. Make sure that the independent public accountant is informed that, upon fin ding any material 

-· ____ ______dts.crepaocie.s .dwring. 
·· 

·········--··-···· 
business day of the fin ding, by means of a facsimile transmission or electronic mail, 
followed by first class mail, directed to the attention of the Director of the SEC's Office of 
Compliance Inspections and Examinations. 

8.4.5 Cl ient Representatives 
A client may not wish to receive statements from a custodian. Clients can choose to have an 

··є·-·····-·····-· 

-
- ­

· -

­ ··· 

· 

· · 
· 

·· · receiveča-ccounrstate·rrrents·on-theirhehalf. 

SBAM permits a client to designate a represe ntative to receive the client's statements from a 
broker-dealer or bank only if such representative: 

1. Acts as agent for the advisory client and by law or contract is obliged to act in the best 
interests of the client; 

is· notundercommon controJ·wittrSBAM;· - · 

3. Does not have, and has not had within the past two years, a material business relationship 
with SBAM; and 
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4. Is appointed by the client or, if appointed by SBAM, the client consents to such appointment. 

8.4.6 Reconciliation 
From time to time, there may be d iscrepancies between client accounting records maintained by 
SBAM and similar records maintained by the bank or broker-dealer custodian. Discrepancies may 
be caused merely by timing differences between when the data is entered by SBAM and the 
broker-dealer or bank custodian. Discrepancies may also occur because of data entry errors . The 
goal of reconciliation should be to find discrepancies due to errors, so that they may be corrected. 

Quarterly, the Ch ief Compliance Officer shall: 

• reconcile client accounting records maintained by SBAM with those maintained by the bank 
or broker-dealer custodian; 

• report any discrepancy to the bank or broker-dealer custodian and proceed to correct the 
discrepancy; 

• report any material discrepancy to senior management of SBAM; and 
• prepare a memorandum or some other document stating how the discrepancy was 

resolved. 

8.4.7 Overdrafts 
- - ··­ -- ... -----'------- ( - .. -----Overdrafts-may-occur for: avariety-of-reasoAs,-including-when. a-clieRt-does-not-have-sufficient 

cash in his or her account to cover securities purchases on the settlement date. Frequent 
overd raft positions in client accounts may invite unwanted regulatory scrutiny. 

SBAM will manage client positions and accounts in a manner that minimizes the possi bility of 
overd rafts in client accounts. The Chief Compliance Officer will report any pattern of overdrafts to 
the senior management of SBAM. 

8.4.8 Unusual Account Activity 
The Ch ief Compliance Officer and each Adviser Representative shall report any unusual activity 
in a client's account to senior management of SBAM, who shall assign someone to investigate 
such activity. 

8.4.9 Authorization 

----------- --------··--··· . . --Ń wilL 
actions with respect to such client's account. SBAM shall consider the use of passwords or other 
security devices to ensure that a persoo has proper authority to take actions with respect to a 
client's account SBAM shall not permit the withdrawal of funds from a client account or any other 
activity from a person other than a client, unless such person demonstrates that he or she has 
proper authority to take such action. 

---э - ю  - ---я - -- - ­ -8...4.JO__ _____ ___ _ 

When evaluating (initially and on an ongoing basis) a custodian fo r client assets, SBAM will: 

I .  Verify that the client's securities and other assets will be physically segregated from those of 
other customers of the custodian; 

2. Request and review the internal audit procedures used by the custodian to count and 
otherwise keep track of client assets; 

------( -----··-- -- -)*-+---· 3,-Request-and--review-the-custod ian's-controls over-receipts of-dividends,-interest-and other --- -- ń------Ņ-ņ---­
cash; 

4. Request and review the custodian's procedures govern ing the receipt of, and payment for, 
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advisory personnernave ffleopportunTfYTomTsappropnareme·cnem·assets; 

whether advisory 
custoaianƔ if so,-Wheth"Effffiey ffaVe:dfrecfor-itfdirecn3cces�no""OrtOntrol-over-client-

months ormore
_

irl_adVance- andThefee- -- - - --\----­

willln-dlcate"Oriltem!ffo-PartTofForm.ADVwnetheroTnot-SBA:Tvrnas-cUstody -o!client- -·-- Ɩ-----------Ɨ---------- -- -:

ы 

securities, and the delivery of securities; and 
5. Request and review the custodian's procedures for securities held in central depositories. 

8.4.11  Foreign Custodians 
SBAM will not permit client assets to be held with a foreign custodian, unless the foreign 
custodian is a financial institution that customarily holds financial assets for its customers and it 
keeps the clients assets in customer accounts segregated from its proprietary assets. 

8.4. 1 2  Trustee Capacity 
If SBAM serves as a trustee to a client, SBAM will be deemed to have custody of the trust assets 
unless SBAM o r  one of its employees has been appointed as the trustee as a result of a family or 
personal relationship with the grantor or beneficiary and not as a result of employment with 
SBAM. 

8.4 .13  Determination of Affiliation with the Broker-Dealer or Bank 
Custodian 

In some cases, the SEC takes the position that an investment adviser that is affiliated with the 
to have custody of the client's 

assets. For example, client assets might be maintained with an affi ffatea-bank 9- -- -- --
- -

SBAM is deemed to have custody of client assets because of such an arrangement, it will comply 
with the provisions of Rule 206{4 }-2 that apply to advisers that have custody of client assets. 

Whether or not SBAM will be deemed to have custody of client assets maintained at an affiliate 
depends on the following five factors: 

1 .  whether client assets in the custody of the affiliated company might be subject, under any 
reasonable foreseeable circumstances, to the claim of the creditors of the adviser; 

-:z. -wh-efher 
3. whether advisory personnel ever have possession of, or direct or indirect access to, client 

assets, or the power to control the disposition of client assets to third parties for the benefit 
of the adviser or an affiliate; 

4. whether advisory personnel and personnel of the affiliated custodian who have possession 
of, control over, or access to, client assets are under common supervision; and 

5. personnel hold any position with the custodian or share premises with the 
-- - - --- --- - ----ь - - -

--- ---- aild - · ----:--- --: -- - -- -;:-

assets. 

-----ƕ-------·---\lnllry·onhefsefactors-an:nroe-;-SBAM will-J kety-be-deemedio-have · ·---- --- -ก-- -------­i custody-of-clientassets;·even-- - -­
though the assets are physically held by the affiliated custodian. The key issue when applying 
these factors is whether the adviser and affiliated custodian operate as separate entities and in a 
manner that prevents the adviser from reaching client assets. See Crocker Management Corp. (pub. avail. Apr. 1 1, 19 78) . 

8.4.14 Audited Balance Sheet 
If SBAM requires clients to prepay its advisory fee six 

exceeds $500, SBAM will provide an audited balance sheet to clients. 


8.5 Form ADV Disclosure 
--9 - - - SBAM . 
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assets. 

8.6 Books and Records 
SBAM will maintain in the "Custody" section of its books and records: 

1 .  Copies of all written materials received or sent concerning the receipt or delivery of clients' 
securities and funds; 

2. Copies of all written materials related to the purchase and sale of securities on behalf of 
clients; and 

3. Worksheets demonstrating the reconciliation and documents related to discrepancies and 
their resolutions. 
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