UNITED STATES OF AMERICA
Before the
SECURITIES AND EXCHANGE COMMISSION

ADMINISTRATIVE PROCEEDING
File No. 3-16223

In the Matter of

SANDS BROTHERS ASSET
MANAGEMENT, LLC, STEVEN
SANDS, MARTIN SANDS AND
CHRISTOPHER KELLY,

Respondents.

DECLARATION OF JANNA I. BERKE
IN SUPPORT OF THE DIVISION OF ENFORCEMENT’S
OPPOSITION TO CHRISTOPHER KELLY’S
MOTION FOR SUMMARY DISPOSITION

I, Janna I. Berke, pursuant to 28 U.S.C. § 1746, declare as follows:

1. I am Counsel in the Division of Enforcement (the “Division™). I submit this
declaration in support of the Division’s Opposition to Christopher Kelly’s Motion for Summary
Disposition. I am fully familiar with the facts and circumstances herein.

2. Appended hereto as Exhibit A is a true and correct copy of relevant pages of the
transcript of investigative testimony given by Richard Slavin on October 20, 2014.

3. Appended hereto as Exhibit B is a true and correct copy of a document production

inventory produced to the Division by Richard Slavin, bearing bates numbers SEC-NY-

000002214-15.



4. Appended hereto as Exhibit C is a true and correct copy of a 2009 Analysis of
Compliance System of Sands Brothers Asset Management, LLC, produced to the Division by
Richard Slavin, bearing bates numbers SB 000002-10.

5. | Appended hereto as Exhibit D is a true and correct copy of a cover letter from
Richard Slavin to Ralph Lambiase at the Connecticut Banking Department, dated June 7, 2010,
produced to the Division by Richard Slavin, bearing the bates number SB 000221.

6. Appended hereto as Exhibit E is a true and correct copy of a June 2010 Analysis
of Compliance System of Sands Brothers Asset Management, LLC, produced to the Division by
Richard Slavin, bearing bates numbers SB 000222-31.

7. Appended hereto as Exhibit F is a true and correct copy of a cover letter from
Richard Slavin to Ralph Lambiase at the Connecticut Banking Department, dated December 7,
2010, produced to the Division by Richard Slavin, bearing the bates number SB 000242.

8. Appended hereto as Exhibit G is a true and correct copy of a December 2010
Analysis of Compliance System of Sands Brothers Asset Management, LLC, produced to the
Division by Richard Slavin, bearing bates numbers SB 000243-55.

9. Appended hereto as Exhibit H is a true and correct copy of a cover letter from
Richard Slavin to Eric Wilder at the Connecticut Banking Department, dated December 7, 2011,
produced to the Division by Richard Slavin, bearing the bates number SB 000576.

10.  Appended hereto as Exhibit [ is a true and correct copy of a December 2011
Analysis of Compliance System of Sands Brothers Asset Management, LLC, produced to the
Division by Richard Slavin, bearing bates numbers SB 000577-590.

11.  Appended hereto as Exhibit J is a true and correct copy of the SEC’s Division of

Investment Management’s Staff Responses to Questions About the Custody Rule, updated as of



September 1, 2013, and obtained from the SEC’s website at
http://www.sec.gov/divisions/investment/custody faq 030510.htm on January 26, 2015.

12.  Appended hereto as Exhibit K are true and correct copies of emails reflecting the
existence of, or relating to, issues that arose with the portfolio company O2HR, LLC after the
April 30 deadline for the Fiscal Years 2010-2012, produced by the auditors for the Sands
Brother’s Asset Management, LLC (“SBAM”) managed funds, Cornick Garber & Sandler
(“CGS”), bearing the bates numbers SEC-NY8127-000080070-71, SEC-NY8127-000127246-
47, SEC-NY8127-000089950, SEC-NY8127-000098610-12 and SEC-NY8127-000098580.

13.  Appended hereto as Exhibit L are true and correct copies of emails reflecting the
existence of, or relating to, issues that arose with the portfolio company Progressive Capital
Solutions, LLC after the April 30 deadline for the Fiscal Years 2011-2012, produced by CGS,
bearing the bates numbers SEC-NY8127-000134103-04, SEC-NY8127-000129966-67, SEC-
NY8127-000098610-12, SEC-NY8127-000098603 and SEC-NY8127-000098580.

14. Appended hereto as Exhibit M are true and correct copies of emails reflecting the
existence of, or relating to, issues that arose with the portfolio company Trinity Cable, LLC after
the April 30 deadline for the Fiscal Years 2011-2012, produced by CGS, bearing the bates
numbers SEC-NY8127-000087490-94, SEC-NY8127-000087435-40, SEC-NY8127-
000097925-27, and its attachment at SEC-NY8127-000097928-32.

15.  Appended hereto as Exhibit N are true and correct copies of emails reflecting the
existence of, or relating to, issues that arose with the portfolio company M&D Fragrances &
Cosmetics, Inc. after the April 30 deadline for the Fiscal Years 2011-2012, produced by CGS,
bearing the bates numbers SEC-NY8127-000134059-61, SEC-NY8127-000087454, and SEC-

NY8127-000098603.

()



16.  Appended hereto as Exhibit O is a true and correct copy of the transcript of a
telephonic prehearing conference held in the above-captioned matter on December 2, 2014.

17.  Appended hereto as Exhibit P are true and correct copies of: (1) relevant pages of
the transcript of investigative testimony given by Christopher Kelly on April 22, 2013, reflecting
the introduction of Exhibit 1, the SEC’s Supplemental Information for Persons Requested to
Supply Information Voluntarily or Directed to Supply Information Pursuant to a Commission
Subpoena (“Form 1662”), and Exhibit 1, and; (2) a cover letter and subpoena dated April 2,

2013, requiring Kelly to appear for investigative testimony, also attaching a Form 1662.

Executed on February 12, 2015

New York, NY Wj \

Janna I. Berke
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UNITED STATES SECURITIES AND EXCHANGE COMMISSION

In the Matter of: )
SBAM VENTURE CAPITAL FUNDS File No. NY—-8127

WITNESS: Richard Slavin
PAGES: 1 through 144
PLACE: Securities and Exchange Commission
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i Division until April 1983. After that job | spent eleven 1 Q As a point of clarification for the record, |
months with a firm called Barth Richeimer Marvin Smith 2 may refer o Sands Brothers Asset Management as SBAM
Friedman & Skolnick which is a real estate syndicator. | 2 today. if that will confuse you, let me know. Okay?
4 then wentto Cohn & Woife P.C. where 've been ever since. 4 A Aslong as you let me refer to it as SBAM.
3 Q Did you go to Cohn & Wolfe as a partner? S Q SBAM, okay, that's fine.
3 A No, | wentto Cohn & Wolfe P.C. as an [ A I maydo that, the same as you.
7 asscciate, became a partner in 1989. 7 Q  Are you familiar with the investment Advisors
4 Q Do you hold any special positions with the g Act of 19407
firm? g A Familiar is a relative term, | have knowledge
10 A It depends on what you call special. I'm the g ofit )
11 manager of the -- I'm sorry, | misspoke, 'm the managing 11 Q Have you ever advised clients on the Advisors
12 partner of the Westport office, | have been a retiring 12 Actin the past?
chair of various committees, Marketing Committee, 13 A Yes.
Recruitment Committee, I'm the chair of the Securities 14 Q Generally or regarding any provisionsin
1H Practice Group. 15 particular?
16 Q Do you consider yourself to specialize in one 16 A Generally. ]
17 area of law? 17 Q Do you know Martin or Steven Sands?
18 A Yes, Ido. 18 A Yes.
19 Q Whatis that? 13 Q Have you ever met them in person before?
3 A Securities practice. 29 A Yes.
21 Q Do you hold any securities ficenses? 21 Q When was the first time you met them?
2z A No. (22 A ldon't know.
2y Q Have you ever heard of a firm calied Sands 23 Q Was it in connection with your service as an
Brothers Asset Management LLC? 24 independent consultant to SBAM?
A Yes. 25 A No.
Page 10 Page 12
Q Whatis that? Q Itwas prior to that?
A It'saninvestmen: advisor. 2 A Yes.
3 Q Now you served as an independent consuliant to 3 Q Was itin an attorney advisory capagcity?
4 Sands Brothers Asset Management LLC pursuant to an order 4 A Yes.
% entered by the Connecticut Banking Department. Is that 5 Q When was the first time that you heard of SBAM?
& correct? & A Atthetime! was interviewed by Martin Sands.
A Yes. 7 Q You were interviewed by Martin Sands. Is that
2 Q Have you ever served in a similar capacity in 8 correct?
a the pasi? E} A Yes.
A Yes. 10 Q When was that?
i Q Toother entities? 11 A ldon't know.
A Yes. 12 Q Canyougive me a ballpark, ten years ago?
13 Q Howmany times? i3 A If you want me to guess, I'll guess.
t4 A ldon't know. 4 Q Goahead.
Q Can you give me a bailpark. 15 A | think it was prior to 2007.
1E A Three or five times. 18 Q Why were you interviewed by Martin Sands?
Q  Whatwas the nature of those engagements? 17 A Tobe engaged as counsel to SBAM.
A Same as with Sands Brothers Asset Managemsnt, 18 Q Do you know either Martin or Steven Sands
it was a function of an order issued by the Banking 19 socially?
246 Commissicn, 20 A No.
o1 Q Of Cennecticut? 21 Q  And that conversation prior to 2007, were you
K A VYes. : engaged as a result of that conversation?
27 Q Were any of those other engagements to A Yes.
investment advisors? Q vy\.;asf”thal the first time you ever did work for
) A ldon'tremember. 25 SBAM?
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A Yes. N

Q Whatwas the nature of that engagement?

A Itinvoived representatior: before the
Connecticut Banking Department initially.

Q And what was he seeking to have you represent
him in connection with? Sorry. strike that. Can you tel:
me a little bit more about your representation of him in
connection with the Connacticut Banking Department.

A Myrecollection is that Martin Sands was an
investment advisor representative and the Connecticut
Banking Department had registered him as an investment
advisor representative. Sands Brothers Asset Management
was an SEC registered investment advisor and as a result,
Cennecticut had regulatory oversight over Martin Sands and
had as | recall questions about his activities as an
investment advisor representative,

Q  What were those questions?

A ldon't remember all of them, it had to do with
providing information. Beyond that { don't racail.

Q It had to do witti Martin Sands providing
information to the Connecticut Department of Banking?

A That's right.

Q Andwas there —~ I'm just trying fo figure out,
was the Connecticut Department of Banking doing an

Page 15

Q  So there are two engagements,

A As | recall, there were two engagements.
Before you ask the next one, is it possible to get a drink
of water?

MS. BERKE: We'll go off the record for a
moment. We're going to go off the record for a minute at
9:53 a.m.

{Whereupon, a recess was taken.)

MS.BERKE: We are going back on the record,
the time is 9:59 a.m.

Q [Ijustwant to clarify --

MS. BERKE: ['d like to confirm that you and |
have not had any conversations while we were off the
record. |s that correct?

THE WITNESS: No substantive conversations.

MS. BERKE: No substantive conversations.

THE WITNESS: That's correct.

MS. BERKE: And we also did not have any
substantive conversations about the record. Is that
cc;rrect?

MR.BOLOTIN: That's correct.

MS. BERKE: And the same for Nancy.

THE WITNESS: That's correct.

Q | just want to clarify one part of the record

25 investigation into Martin Sands? from before we took a break. You were engaged by SBAM
Page 14 Page 16
1 A One person's investigation is another person’s twice, once in connectiors with an informal inquiry or
2 casual inquiry. | don't know how to characterize it. investigation into reporting by Martin Sands and once as
3 Q  But you were representing him before the an independert consultant in connection with the
4 Commission, the Connecticut Banking Department? settlement with the Connecticut Department of Banking. Is
] A lwas. that correct?
6 Q  Inconnection with either that investigation or A That's correct.
7 casualinquiry? Q  Are you representing SBAM today?
3 A That's correct. A No.
9 Q Now besides that engagement have you ever been Q Do you know how Martin Sands found you as an
10 retained by SBAM at any other time? attorney?
11 A Yes. A No. twould have to guess to telt you.
12 Q Can you describe those matters for me. Q Do you have a guess?
13 A 1 wasengaged as an independent consultant A Yes,if you'd like to hear cne.
14 pursuantto an order of the Banking Commissioner. Q idlike to hearit, sure.
15 Q Haveyou been engaged by them at any other time | 15 A |believe I was referred by another lawyer.
16 besides this one you described to me? Q Which lawyer is that?
17 A |was also - initially | was engaged as an Ly A lcan't teli you for sure, | dont remember.
18  attorney for SBAM, that representation continued through 18 Q Is it someone you worked with at Cchn & Waife?
12 thetime | was an independent consuitant. ig A No.
20 Q Isthat separate from the one you described a4 Q What teads you to believe you were referred by
21 before in connection with the inquiries into Martin Sands 21 another attorney? What leads you to guess you were
22 out of the Connecticut Banking Department? 2z referred by another attorney?
A No. A | have a long history of trying to market

Q That'sthe same.
23 A The same. 25

myself to pepple around the country and | had some success
doingthat. | am involved with an ABA state securities

4 (Pages 13 to 16}
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1 senditto SBAM? 1 breathing because that's what | did.
2 A Itmight have been a day or two earlier but it a Q The second sentence | read to you eariier about
3 waseither contemporaneous or just prior. 3 the part of your experience that caused you to become
E Q I wantto direct your attention in Exhibit No. 4 familiar with the facts which engendered tne Banking
5  28tothe fourth paragraph down on the first page, the Department investigation, what did you mean by that?
% fourth paragraph down starts with "| made two separate ) A Whatthat meant was that not every part of what
7 visits” andif you look at the second sentence, it says | did in representing Sands Brothers Asset Managemant
3 "In addition | have had significant experience with the 8 invoived famiiiarizing myseif with operations and with the
8 firm and its operations over the last iwo years. Partof 3 facts which engendered the Banking Depariment
it  that experience caused me to become familiar with the 1% investigation of the firm, .

11 facts whichengendered the Banking Department 1l Q What facts did you become familiar with that

12 investigation of the firm." What did you mean when you 12 related to the Banking Department investigation of the
13 said "I've had significant experience with the firm and 1% firm?
14 its operations over the last two years"? 14 A Organization, structure, history of SBAM,
15 A Ihadrepresented the firm as its lawyer in the 13 personnei, documents that were produced for production io
18 prior fwo years. 18 regulatory agencies. Beyondthat | would only be
17 Q Andisthat In connection with the 17 guessing.
18 investigation orinformalinquiry by the Connecticut 18 Q We touched on this briefly before but what
1¢  Department of Banking into Martin Sands reporting thatwe { 1%  exactly did you understand the Banking Department's
20  discussed earlier? 20 investigation to be?
21 A Yes. 21 A I'd have to go back and look, | can't tell you
22 Q  In that earlier representation yot: represent 22 with absolute certainty beyond what I'va told you before,
23 SBAMor Martin Sands? that's what | remember.
24 A Both| believe. t4 Q How big was SBAM at the time you served as the
23 Q Did you represent anyone else in connection 2% independent consuitant?
Page 22 Page 24

with that investigation or informal inquiry?

A No.

Q You also said you had experience with the
firm's operations, what did you mean by that?

A Inorder to adequately represent the firm in
negotiating an order with the Banking Department, { needed

A Big.

Q How many employees, not how many square feet?

A You got why | was looking at your question.
There didn't seem to be too many employees, | know |
recited all the employees in the compliance reports but it
was — | think it was under twenty.

7 to know what the firm did and "operations” is a general Q How many offices did they have?
2 term. | trizd to farniliarize myself as much as | couid A  Twoasrecail.
2 with what the firm did. Q Where were those offices?

a3

3
3

14 Q  Whatdid you do to familiarize yourself with i A One in Greenwich, Connecticut and one in
13 what the firm did? 11 Manhattan.
s A |read documents. 12 Q Did you ever visit the Manhattan office?
13 Q Whatkind ¢f documents did you read? 13 A No.
A Offering memoranda, subscription agreements, 2 Q Whynot?
1% investor questionnaires, Form ADV, various other required A Documents that | needed were sent to me from
18 reports, internai documents, brochures. | interviewed Le the Manhattan office, | talked to peopte in the Manhattan
17 Chris Kelly who was the new Compliance officer when | was 17 office, | interviewed them. | feit | understood what was
18  engaged, | interviewed Martin Sands. | spoke to Steven 12 happening there, it was not the operations office of the
1% Sands, this was -- if | recall your question correctly, £15%  firmas faras | can tell.
2 this was at the time | represented SBAM in the Banking 20 Q What does that mean, it was not the operations
Department investigation. ti o office?
Q  Did you do anything other than what you just 22 A It basicaily was an office where Steven Sands
described to me to familiarize yourseif with the firm's 23 sat, the Cogpliance staff and the portfolio managers
24 operations at the time of your prior engagement? 24 essentially sat in Greenwich.
2% A I hope my description described a iot of Q Were there other employees besides Steven Sands

r -

6 {Pages 21 to 24)
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E order, determined that what was being complained about in L position that they weren't required to do that because |
2 the order was beyond the scope of my engagement as it all 2 guess there's certainly a sliding scale, you qualify or
% bhad occurred prior to that time and while | noticed 3 youdon't qualify. Somysense isthat | don't know what
4 specifically the requirement to send the compliance report 4 thefirm's position was at the time that | had that
s that | prepared to the SEC as part of this order, t didn't 5  conversation other than reiterating | have to do a report
& .know thatinitially by reading this order, | knew it 6 and | have to talk about any violations of compliance and
L because | was asked to do it by Chris Kelly. 7 lthink | was assured that they didn't believe they were
8 Q Do you recall any other conversations with Mr. 8 in violation of this order through Mr. Kelly. | don't
9 Kelly about this order? 3 recall having a conversation with anyone else at SBAM
16 A ldon't recall any others, no. 10 aboutthe order.
id Q Do you recall - so in the conversation you 11 Q When you said that you were assured:that they
12 just described, you recall Mr, Kelly telling you that he 12 didn't believe they were in violation of the order, is it
13 wasgoing to comply with the order. Do you recall any 13  fairtosay that Mr. Kelly also assured you that he didn't
14 subsequent conversations about whether SBAM was in 14 believe they were in violation of the custody rule?
1% compliance with the order? 15 A That's way beyond my recollection of the
15 A Itwas a cease and desist order. As | sit here 16  specifics of the conversation but my sense s that the
17 today, |-think that conversation was have you complied 17 audit requirement certainly required an understanding of
18 withitif it was already issued. 18  whatthe custody rule was and whether an audit was going
G Q Do you recall conversations where you said have 19 to be imposed on that firm. | recall nothing about
20 you complied with the order? 20 whetherthe audit requirement was going to be complied
i1 A Weil | don’t recall this specific language of 21 withor not otherthan | think that | asked about do you
the conversation but my sense is a cease and desist order {22 have an auditor, are they going to be doing the audit and
23 has beenissued, it means stop, so | asked has the bad 23 ldon'trecall an answer to that question but my sense is
24 behavior stopped. 24 if that was -~ if | got a positive answer to that question
25 Q And whatwas Mr. Kelly’s answer? 25 | would have written itinthe report.
Page 8¢ Page 88
1 A Yes. L Q Positive in what way?
2 BY MS. BROWN: z A We have custody, therefcre we're doing the
3 Q Canljustfollowup on that. Was it your view 3 audit as required by the SEC order. | don' recall I got
4  thatthe order imposed no ongoing obligations on SBAM? that answer, | may have gotten we don’t have custody and
5 A ldon'tthink | said that. There were clearly S we're not going to do that audit. 1 just don't recail.
& ongoing obligations, there were undertakings in the order. & BY MS. BERKE:
7 The mostimportant to me was the filing of the compliance B Q Did Mr. Kelly ever tell you cr ever express any
3 report but there's a fine imposed, certainly they had to 8  confusion about what SBAM's responsibilities were under
2 do that and the implication that the order is -- whatever % the order?
10 wrongdoing that occurred before shouldn't be happening 19 A idon't remember.
1:  goingforward. There was a questionabout auditand 1l Q Did anyone, either Mr. Kelly or Martin or
12 certainlyif they have custody, it's not the most clear 12 Steven Sands, ever express confusion about what their
13 rulein the world butcertainly there’s an obligation {3 responsibilities were under the order?
14  created. § A ldon't think I had a conversation with Martin
15 Q Solthink that's what we're interested in or Steven Sands about the SEC order.
16 understanding, the conversations you had with Mr. Kelly L% BY MS. BROWN:
17 about that, their ongoing attempt to comply with the 17 Q  If Mr. Kelly had expressed some cenfusion,
18 custody rule. 18 would that have been something you wotld have put in your
13 A My conversation was, if | can remember it 19 report?
i% correctly, in the context of the same conversation I'm A isuspect | would but that's really conjecture.
21 talking to you about you're starting to refresh my As we sit here, | don't know. | didn't represent this
2z recollection but | betieve | asked a question to the comgany in connection with the SEC, any investigation by
z3  effect of are you doing the audit that the rule requires 23 the SEC.
24 if you have custody and | don't recall the answer to that 24 Q  Waeikif Mr. Sands -- either Mr. Martin Sands or
25 one. There may have been -- they may have taken the 25 Mr. StevenSands or Chris Kelly had expressed confusion

22 {(Pages 85 to 88}
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1 2010 analysis to the compliance system” andit appears to L assistant was and where the accounting people were.
2 have been produced directly after a cover letter to DTD %  Apparently the space got rented that Keily was in, they
3 dated December 7, 2010. Does that help you figure out 3 moved him over to the same area for lack of a better term,
4 what this document is? it was like a bullpen and they were all together. At
5 A No. 5 leastthe last two years of my onsite exams were done in
6 Q If1 gave you the cover letter dated December & that room where after Kelly had moved over, so | called
7 7, 2010, would that help? 7 that a consolidation of space.
2 A Thisis not adocument | submitted to the Bl Q Okay.
9 Banking Department. This is a document that has a lot of A Froma compliance standpoint it probably was a
10 handwritten'notes onit, | believe it's a document that | 10 better setup. :
i1 usedin preparing the following exam that | wrote. 17 Q  Canyou turn to page 4 which bears the bates
12 Q Isit possible that you took the report that 2 number SB-246. Under bullet 8 it says "SBAM takes the
13 you had submitted to the Connecticut Banking Department { 13  position that it has custody of its clients assets as it
14 andthenuseditin the following year's examination? 14 nas custody of some securities, however it is not subject
15 A Yes. 15 to the SEC's surprise audit rule for brokers with custody,
i6 Q Sodo you believe that the text that is typed 16 it provides monthly reports to'its fund investors as well
17  here is representative of what you've submitted to the 17 assending its audits to them. The audits are done by a
18 Connecticut Department of Banking? 18 PCAOB accountants.” How did you determine that SBAM takes
19 A Atsome pointin time, | believe that's true. 13 the position that it has custody of its clients assets?
20 Q Do you have any reason to believe that it 2% A My best recollectior: is that Chris Kelly told
21 wasn't what was submitted in December 2010? oS me.
22 A If it were dated | would have more confidence 22 Q Do ycuremember exactly what he told you?
23 Intelling youwhen | submittedit. I'm sorry | can't be 23 A Beyond what it says here, no.
24 more definitive, that's as much as | can tell. 24 Q Do you remember when you had that conversation
23 Q  Well does this comport with your recollection 25 with Mr. Kelly?
Page 94 Page 96

1 of what you did in 2010, in December 2010 in connection A Prior to completing the examination whichever
examination it was, whichever one this is an exhibit of.
Q Didyou do anything to independently determine

whether or not SBAM had custody of its clients assets?

)

with your compliance analysis? So for example in the

{2

3 second paragraph you say "To prepare this report |
4 reviewed the firm's compliance manual which was revised as

S of Novemper 15, 2008, | interviewed SBAM's chief 5 A | thought that was beyond the scope of my
& compliance officer and chief operating officer. The firm % engagement. | did -~ to actually do accounting work but |
7 has recently consolidated its space, so it was an easy 7 did ask questions to try to satisfy myself whether SBAM
8 task to observe its operations while interviewing Chris 8 had custody or riote. | asked him why he thought they had
% Kelly." I mean does this sound like what you dic in 2010 S custody.
10 to perform your analysis? 10 Q What did he say?
11 A | dont know when the consolidation of the 11 A | believe it was something to the effect that
12 office took place. Which one are you reading from, I'm 12 the SEC thinks we do and we don’t want to do it wrong
13 sory, which exhibit? 13 based onthe SEC's determination but we don't think we're
Q 243, I'm reading from Exhibit No. 33. 14  subjecttothe surprise audit.
A My sense is they had that consolidation for two 15 Q  SoChris Kelly told you he did not think that
is  of my exams, so whichever one was the next to the last, it & SBAM was subject to the SEC surprise audit?
17 could have been this exam. You know how I did i, | had a 17 A Yes.
cover letter and then { sent in the report. Unfortunatety 18 Q Did hetell you why he thought that?
they don't match. i9 A Yes.
Q When you say the consolidation of space, what 28 Q Why? What did he tell you why he thought that?
21 are you referring to? 21 A | don't remember.
2z A The office building that SBAM occupies | 42 Q You wrote that "It provides audits to fund
13 believe is owned by an affiliate of SBAM and Chris Kelly 23 investors."ﬁ&lho told you that?
4 A lwrote it provides monthly reports to fund

had an office that was separated from the main area where 24

the portfolio managers were and where the executive X5 ipvestors,” not audits.
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Q Keep going.

A “Aswellas sending its audits to them.” Who
told me that?

Q Yes.

A I saw monthly reports and he told me they send
audits.

Q  Chris Kelly toid you they send audits to fund
investors.

A Yes.

Q Did you ever see the fund audits?

A That's a good question.

{Laughter)

Q Ihitons.

A ican'trememper. Generally when Chris Kelly
mentioned a document to me, | asked to see it. | would
only be guessing but my guess based on my typical method
is | asked to see it and | asked him who the PCAOB
accountant was.

Q Did you ever ask him to provide support that it
was -- strike that. Did you ever ask him to provide proof
that it was.sending audits fo fund investors?

A No.

Q Did you evar ask him when it sent its audits to
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A | don't remember that he did, it's possible, |
don't remember.

Q Do you recall ever discussing this language
with Martin Sands or Steven Sands?

A | don'trecall that at all,

Q | apologize if I've asked this already but do
you recall how many times you spoke to Martin Sands in
connection with your reviews?

A I don't think you asked me that one. | don't
remember how many times.

Q Ballpark?

A Three would be my guess.

Q Were each of those in person?

A Yes.

Q Never by phone?

A Never by phone.

Q Did you ever correspond with Martin Sands by
e-mail?

A If 1 did, it may have been once, it was not
their habit to use e-mail, either Martin or Steven Sands.
Q Did you discuss the fact that it wasn't their
habit to use e-mail with them?
A Yes.

Q Canyoutry to read them for me, please.

A Thank you for that. | think the first one is
"get out of surprise audit rule.” The second one is
"subject to custody rules.”

Q  Anddo you know what those notes reflect?

A Responses to questions | asked Mr. Kelly.

Q Do you recall - strike that. Do you recall
whether Mr, Kelly ever provided you with comments or
feedback about thislanguage that we've been discussing
that's in paragraph & on page 4?

¢ fundinvestors? 24 Q What did you say to them?
25 A I think | did. 25 A | said "sometimes | have to communicate with
Page 98 Page 100
H Q Whatdid he say? you in a quick fashion,” they wanted me to use fax, so we
3 A After they were prepared. 2 did.
3 Q Did you ever ask him if the mailings to the 3 Q Did you ever send them faxes?
investors complied with the custody rule deadiine? i A Yes.
3 A No. 5 Q How many?
3 Q Did you ever do anything to independently [ A lcan'ttell you.
i verify that SBAM was not required to comply with the SEC's 1 Q Did you save those faxes?
g surprise audit ruie? p A Whatever faxes | saved wouid have besn produced
& A Other than asking him questions about why he . 2 toyou | suspect if they had anything to do withe
16 felt they either had ~ why they had to comply or didn't i compliance review. If they had anything to do with
il have to comply, that was where | stopped. 11 anything else, | don't know, | didn't review anything
1z Q Can you read the handwritten notes to me that else.
13 are written around this paragraph. Q Did you check your e-mails before you preduced
L4 A Maybe. documents to the SEC?
15 (Laughter) 1% A |don'tremember,
1%

Q The conversations you had with Martin Sands,
the ballpark three conversations, were they spread out?
In other words were all three conversations in connection
with one analysis or did you speak with him at differant
times in connection with different analyses?

A Three different times.
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Q Three different analyses?
A Yes.
Q  Hgw many times did you speak to Steven Sands?
A Nons‘about the compliarice ~ no. that's not
25 (Pages 97 to 100)
SERVICES




Richard Slavin

10/20/2014

Page 133

updated periodically but the scope of my exam stayed the

e

question.

2 same. A If Chris Kelly had complained to me about the
3 Q When you wrote "No additional inquiry was made 3 ability to do his job, | would have mentioned it in the
4 after the initial one," what was the basis for saying 4 review, that would seem to be a violation of lots of parts
5 that? 5  of the compliance manual.
¢ A That's what | was told. 9 Q Andif you had any concerns about the support
7 Q By Mr. Kelly? 7 Mr. Kelly was getting from the Sands Brothers in
8§ A Yes. 8  connection with his ability -- with SBAM's ability to
3 Q  And you wrote “The firm has provided the SEC S comply with federal rules and regulations, would you have
0 with the requested information,” what was the basis for 10 reached that conclusion?
11 saying that? 11 A If I heard that, | would have. If | heard that
1z A He told me. 12 there was a problem with his doing his compliance job, |
13 Q  Mr. Kelly? 13 would have definitely mentioned that.
14 A Yes. 14 Q Didyouspeak to Mr. Kelly in advance of your
15 Q  And you never looked at the information that 15 testimony today?
1¢  was provided to the SEC, did you? le A No.
17 A Idid not, 17 Q Whenisthe last time you spoke to Mr. Kelly?
13 Q  I'm going to jump down to Specific 18 A Shortly after the preparation of this
19 Recommendations at the bottom. Il read the first 19  examination, of the last one we looked at.
20 sentence, "Given the periodic review of the compliance 20 Q How about Martin Sands, did you speak with him
21 manual to keep it current, the small size of the fim, a 21 before today?
22 few employees and the ability of the chief compliance 22 A No.
23 officer to review each transaction and to speak to each 23 Q Whenis the last time you spoke to Mr. Sands,
Z4  employee of the firm immediately, the compliance system as : 24 Mr. Martin Sands?
%5 afirm functions well, it is uniquely dependent on the 25 A Sometime prior to the last time | spoke to Mr.
Page 134 Page 136
1 skills of the chief compliance officer.” If you had any 1 Kelly.
2 concems about the skills of Mr. Kelly, you would have 2 Q And what about Steven Sands, when is the last
3 statedthatinyourreport. Is that correct? 3 time you spoke with Steven Sands?
4 A | certainly wouldn't have made that statement. A Also sometime prior to the time | spoke to Mr.
5 Yes, | would have stated it in the report. 5 Kelly, the last time | spoke with Mr. Kelly.
5 Q Andif you had concerns about the skills of Mr. 2 BY MS. BROWN:
7 Kelly, you would not have concluded that the compliance i Q  Have you had any -- have you reached out to any
8  system as a firm functions well. Is that correct? 3 of those individuals, Chris Kelly, Martin Sands, Steven
9 A That's correct. 9 Sands, in connection with the subpoena you received for
1] Q  Jumping ahead to the next page, the very last 1¢  documents from us?
11 sentence in the report says "It appears that the revised i1 A linformed them that | got a subpoena.
12 compliance manual, the existing chief compliance officer {12 Q How did you do that?
13  andthe increased scrutiny given to compliance seems 13 A A written communication, | can't tell you
14 sufficient to prevent further concems.” If you had heard 14 whether it's a letter or an e-mail.
15 any complaints from Mr. Kelly about an inability to do his 13 Q I'm not trying to chaltenge your prior
1€  job, would you have written that? 1% testimony but | think you told us that the Sands brothers
17 A It depends on what his complaint was. 17 themselves don't communicate by e-mail. Does that refresh
18 Q Ifitwas about his ability to compty with 18 your recollection about how you might have communicated
19  federal rules and regulations, would you have written the receipt of the subpoena?
20 that? A | don't think | wrote to the Sands brothers, |
21 A Yes, if | heard that. E probably wrote to Chris Kelly.
22 Q  You would have written that sentence? Q  Just to Chris Kelly, okay. Did you receive a
23 A Il make it easier. 23 response frem anyone?
24 Q | think | turned it around. A No. I think the answer is no.
25 MR. BOLOTIN: You did turn around the Q  Any other communications with anyone

34 (Pages 133 to 136)
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ANALYSIS OF COMPLIANCE SYSTEM OF
SANDS BROTHERS ASSET MANAGEMENT, LLC

Richard Slavin, Esq.
Cohen and Wolf, P.C.
320 PostRd. West
Westport, CT 06880
(203)-341-5310

I. Introduction

I have been engaged to.perform an analysis of the Sands Brothers Asset
Management, LLC (the “Firm” or “SBAM”) compliance system. This engagement is the
result of the September 9, 2009 order of the Banking Commissioner. In that order the
Firm agreed to comply with a number of requirements. Among those requirements was
the production of an independent consultant’s report in connectlon with the Firm's
consulting system.

To prepare this report I reviewed the Firm’s Compliance Manual which was
revised as of November 15, 2009. Ialso reviewed the prior Compliance Manual asa
source of comparison. InadditionIinterviewed management, particularly Christopher
Kelly, Esq. the Chief Compliance Officer and Chief Operating Officer of the Firm.
(“Christopher Kelly”) I also spoke with Steven Sands and Martin Sands, principals of the
Firm about the nature of the engagement and about various aspects of their
responsibilities as detailed in the Compliance manual. In addition I interviewed Theresa

Bildt (“Terry Bildt”) who is the Executive Assistant at the Firm.

I also interviewed Hugh Marasa, Director of Marketing, as well as other Firm
personnel.

quudv TWO ovyal.mv Vmwfmmemﬂﬁnmwmw_”ﬂw*h—“
personnel. Inaddition I have had sxgmﬁcant experience with the Firm and its-operations
over the last two years. Part of that experience caused me to become familiar with the

facts which engendered the Banking Department investigation of the Firm. During that
process I reviewed Offering Memoranda of the Firm’s clients and I became somewhat
familiar with how the Firm advised its clients,

II. Structure of the Firm and the Firm’s Clients

The Firm has been a federally registered investment adviser since 1999, The Firm

s mo lnalvmmmﬁrFSBKM?dWsmd—fhéﬁngﬁﬁdme*Sﬁﬁt——_“m
Access Funds™), two asset-based lending funds (the Genesis Funds™), a group of venture

capital funds (the “Venture Funds”) and a distressed securities fund (the “Vantage Point

Fund” and, together with the Select Access Funds, the Genesxs Funds, and the Venture

Funds, the “Funds™).

SB 000002
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1. The Select Asset Funds

The Select Asset Funds are a group of multi-strategy funds of hedge funds. The
Select Asset Funds invest with a carefully selected group of hedge fund managers
throughout the hedge fund industry. Individual investors in the Select Access Funds have
the benefit of management at two levels, selection and monitoring of managers by SBAM
and the actual management of funds by the individually selected fund managers. SBAM
tracks the performance of a broad group of managers and then selects managers and
allocates funds to maximize risk-adjusted performance, These funds are closed to new
investors,

The Select Access Funds pay SBAM an annual advisory fee based on net asset
-value payable in arrears. Inaddition, affiliates of SBAM which are member-managers of
each of the Select Access Funds mayreceivean annual performance allocation, subject to
the performance of the funds. The executive officers of SBAM also serve as the
managers of the entities which are the member-managers.

The Select Access Funds are Select Access LLC, Select Access (Institutional)

LLC, Select Access Offshore, Ltd. (substantially all of the assets of Select Access
Offshore are invested in Select Access (Institutional LLC), and Select Access I LLC.

2. Genesis Merchant Partners .

SBAM is-also inves#nent advisor to Genesis Merchant Partners, LP and Genesis
Merchant partners II (the “Genesis Funds”). The objective of the Genesis Funds is to

seek consistent returns primarily by making strategic and opportunistic loans, on a
secured and unsecured basis; to domestic or foreign borrowers. These borrowers include
small and micro-cap public companies, private companies and special purpose real estate
and other niche businesses. The focus of the Genesis Funds’ investment is on markets
which SBAM considers underserved, out of favor, ignored, less than prime, or distressed.

The-purpose-of these types-ofinvestments-isto-generate-higherreturns-than-the typieat
asset backed loan fund. The Genesis Fund is not limited to the types of investments
detailed above and may make investments in a broad range of invesinents at the

discretion of SBAM. - '

The Genesis Funds pay SBAM a monthly management fee based on net asset
value and may make an annual performance allocation to the general partner of the

Genesis Funds. The general partner is owned by persons considered to be related persons
to SBAM.

3. Venture runds

SBAM advises the Venture Funds which typically make investments in private
placements. They may also invest in public companies or in other managed vehicles.
The Venture Fundsinvest in a number of sectors including, but'not limited to technology,
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health care, business services, finance, and transportation. These funds are currently
closed to new investors.

The Venture Funds pay SBAM a quarterly advisory fee based upon assets under
management, In addition, affiliates of SBAM which are member-managers of the
Venture Funds may receive an annual performance allocation, subject to the performance
of the funds. The executive officers of SBAM also serve as the managers of the entities
which are the member-managers. The Venture Funds are structured to require long-term.
investment by investors in those funds.

The Venture Funds are Sands Brothers Venture Capital LLC, Sands Brothers
Venture Capital II LLC, Sands Brothers Venture Capital III LLC, Sands Brothers
Venture Capital IV LLC, 280 Ventures L.LC, Granite Associates LLC, and Katie and
Adam Bridge Partners, L.P..

4, Vantage Point Fund

The Vantage Point Fund was organized in 2009 and commenced operations in

WMarch 2009, The Vantage Point Fund invests primarily in high yield and distressed debt.
The Vantage Point Fund will pay to SBAM a monthly management fee equal to 2%
annually, and, subject to performance, will make a 20% annual performance allocation to
the general partner of the Vantage Point Fund, which is owned by related persons of
SBAM, subject to a high water mark. The Vantage Point Fund will charge an operational
fee (in addition to the monthly management fee) equal to the greater of (i) approximately
0.000667% (1/15 of 1% monthly) of the net assets of the Vantage Point Fund or (n)

$16;416.66 permonth ($1235,000 ammuatly):

5. SBAM Personnel

Martin and Steven Sands are the co-founders of the Firm and are the Senior
Portfolio Managers. They have ultimate responsibility for the management of the funds

which SBAM Tanages. Christopher Kelly is the Chief Compliance officer and Chief
Operating Officer. He is responsible for the Firm’s compliance and he is responsible for
operations which do not involve investment decision-making.

There are three Portfolio Managers who have more direct responsibility for
management of the funds of the Firm’s clients. Brian Cloonan manages the Venture
Funds, Tim Doede manages the asset based lending funds, and Dan Libby manages the

Select funds, which are funds of funds,.and he also manages the Vaniage Fund-which-isa
distressed fund,

Only the Vantage Point Fund and the Genesis Funds currently take new investors.

Theresa Bildt is the Executive Assistant and Office Manager. She has significant
ministerial compliance responsibility. Brian Cloonan is an_Analyst who manages the
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Venture Funds. There are two drivers who are employed by the Firm, John Antonetti and
Claude Maynard, Sr. In addition Anita Sands, Martin and Steven Sands’ mother, is
employed as a consultant by the Firm and Hugh Marasa is Director of Marketing. He is a
salaried employee whose job is primarily to retain clients. In addition, he discusses

investments in other SBAM managed funds with investors in other SBAM funds.
6. Trading

The Firm does litiie trading for its ciients; it has few positions. Trades in the
Venture Funds are executed with the registered broker-dealer, Laidlaw & Co. Laidlaw is
an affiliate of the Firm based on related ownership. Asthe Firm’s Portfolio Managers are
required to secure best execution for its clients, Laidlaw’s discounted charges generally
make it the selection for these #ades. The firm does not trade for the Select Funds or for
the Genesis Funds, The Venture Funds have few trades and the Vantage Fund trades in
mortgage backed securities through a variety of brokers with expertise in the mortgage-
backed securities business.

7. Statements and Subscription Agreements

Depending on the requirements of the individual Offering memorandum, the Firm

provides-theinvestors-in-its-eHentfundsreperts-on-a-monthly-er-a-guarterly-basis—I-have
attached sample reports to this report. As all of the clients became investors through
private offerings of securities in the various Funds, I reviewed a sampling of subscription
agreements for completeness and to insure that they existed and are readily available.

III. Compliance Manual

Having been familiar with the Firm prior to the preparation of this report, I was
prepared to recommend that it completely revise its Compliance Manual to better reflect
its business. When I began the review of the Firm I discovered that the Manual had
recently been revised and it is specific to the Firm’s current business. The Firm
undertook a complete rewrite of the Manual changing its prior generic manual into one

that-deals-withthe-specifie-issuesfacing the Firmron-a-day-to=day basis:

Given the small staff and comparatively small amount of transactions undertaken

b the otaff tha AManua 1 bhoe-h A 4 fla 1% ahial

by-thestath-the-Manual-has-been-adapted-to-reficet-theactuat amettﬁt—ef—eempﬁaneeﬁ-——b——“-——
personnel with a specific designation of which person is in charge of which operationand
who reports to whom, :

Totest the operatlons detalled in the Manual I 1nterv1ewed the personnel detailed
above and I required each to describe the compliance procedures used to satisfy each part
of the Manual. I also requested from each of those individuals the specific documents or
samples of documents, books, and records which satisfy the Manual’s requirements.

1 describe below the results of the interviews and each of their elements.
A. Emails

I discussed the preservation and retrieval of emails with Christopher Kelly and
with Terry Bildt. I also discussed the preparation of emails and the review of their
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content. When any investor-related email is prepared to be sent outside of the office it
must be prepared in draft and reviewed by Christopher Kelly prior to its distribution.

The Firm uses a third party service provider, Global Relay, as a back up for its
primary record of emails. It also provides surveillance of all emails. In the event that
emails must be recovered the Firm can retrieve over 150,000 emails within one day. The
system does not employ discs so that there is no long search requirement.

In reviewing emails the Firm employs a key word search capability in addition to
the actual reading of each email before it is sent. The Firm is small enough and has so
few employees that Christopher Kelly is able to review each email personally.

The principals of the firm, Martin and Steven Sands, have adopted a policy of
never sending emails. Christopher Kelly has had and continues to have meetings with
the staff in connection with the proper preparation of emails and the need to have them
approved prior to sending. Terry Bildt functions as an extra layer of compliance review
as she drafts many of the emails and performs a review prior to submission to
Christopher Kelly. At the May 2008, November 2008 and April 2009 compliance
meetings a major topic was avoiding the improper use of emails and the use of improper
language in emails.

B. Miseellaneous compliance provisiens
a. Personal Trading Policy

I required Christopher Kelly to explain the way in which he reviews trades and
how he enforces the policy. In connection with that review he provided the list of access
persons at the firm and the requirement of providing current brokerage statements for

a%e%—peﬁens—}hs%raéw%wwwcd—bﬂem%ﬂé%whﬁaﬁigmﬁ%ﬂwﬂek—«—“
brokerage firm experience.

In connection with the required review of trading I questioned Christopher Kelly
about the existing Connecticut Banking Department Order which requires him to review
trades by Martin Sands and his family. The procedure involves the trustee of Mr, Sands’ :
- family’s-accounts-informing—Christopher Kelly-of -impending-trades;a—reviewof the ——mM8Mm ——————
impending trade, and then the completion of a Personal Trading Form.

i 2 0 ] gk o0 Tirvrand 4 fye oo
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The Firm prepares a Monthly Fund Review for the Genesis Funds, Select Access
Funds, and Vanatage.Point Fund. I reviewed a sampling of Monthly Fund Reviews,
Christopher Kelly performs a prior review for accuracy bef ore the statements are sent to
prevent misstatements or misrepresentations.

c. Preservation and access to compliance documents

All compliance documents are maintained on Christopher Kelly’s hard drive. I
tested this system to insure that he had instantaneous access to documents whichmight be
requested in an examination or which he might need to refresh his recollection about
‘reviews he performed or other lists or other documents which show compliance with
procedures in the Compliance Manual.
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Among documents I requested were subscription agreements for private of ferings
of securities which Christopher was able to produce immediately. He was also able to
produce originally signed documents based on his archiving system., To prevent
tampering or unauthorized access to these documents each computer has access codes.

d. Agreements with Placement Agents

I requested copies of the agreements which the Firm had with registered broker-
dealers which may sell interests in its Funds, [ reviewed existing agreements with Lane
Capital Markets and with Alternative Asset Investment Management Securities, with
which there has been no activity for more than eighteen months.

e. Restricted List and Market Timing

Christopher Kelly produced the restricted list and we discussed the development
of the restrictive list and the way in which a company is placed on the list. Each person
in the Firm is #ained to discuss public companies with Christopher Kelly. He
periodically reminds each Portfolio Manager of that person’s responsibility to discuss
public companies and the tgading in their securities with him. I reviewed the restricted
list.

T discussed the prevention of market timing and discovered that it is easy to
prevent at the Firm because it is so small and because there are so few trades executed.
Bach trade must be reviewed by Christopher Kelly before it is executed. Unlike most
compliance officers, Christopher Kelly is not required to "test" for market timing, he
reviews every trade and can determine what is involved.

f. Overall Supervision

Unlike most firms the Chief Compliance Officer sees or speaks with every
employee of the Firm every day. He literally looks at every transaction the Firm
undertakes and he looks at all of the Fitrm’s business. He looks at every trade. He has the
ability to inspect all of the Firm’s activities with a view toward identifying any negatives.

C. Testing the Compliance Manual, its procedures, and ifs effectiveness

I discussed the following Manual topics with Christopher Kelly and verified the
descriptions in the Manual,

1. Supervision

We. specifically -discussed the roles. of-Martin..and ‘Steven Sands in.the supervisory
process and I interviewed each of them during the course of preparing for this report.

2. Investment Adviser Registration and Licensing, Form ADV

I reviewed the current Form ADV and discussed whether anyone needed to be registered

as an investment adviser representative. Additionally, I discussed each of the following
items with Christopher Kelly to determine whether the following procedures were
performed or reviewed. ‘

. a, Registration &
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b. Filing Fees

c. Updating requirements

d. State registrations, as necessary

e. Reporting under the Securities Exchange Act of 1934
3. Code of Ethies ‘

I discussed with Christopher Kelly and with Martin and Steven Sands the potential
conflicts of interest which exist as a result of the multiple companies with which each of
the Sands is affiliated and the various funds which the Firm manages. In part, these
potential conflicts are obviated by the appointment of Portfolio Manager for each Fund.

4. Prohibited conduct under the securities laws
5. Privacy of client information

6. Conflicts of interest

7. Service as a director

8. Reporting of violations

9. Training

10. Review and enforcement

11. Whistleblower Policy

12. Digtribution of Code of Ethics

I specifically discussed the procedures in connection with the distribution of documents
with Terry Bildt. She maintains records of delivery.

13. Books and records

14, Safeguarding sensitive-information

15. Personal Trading Policy

a. Responsibility of Chief Compliance Officer to maintain records
of personal securities wransactions

b. Pre-approval of personal securities transactions

c. November 29, 2004 Consent Order requirements

d. Personal Securities Trading Report and Authorization Form
e. Initial and Annual Reports '

f. Quarterly Reports

g. Record keeping requirements
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16. Periodic Review of Compliance Policies and Procedures

I discussed with Christopher Kelly the imposition of a requirement to have an outside
third party review the compliance procedures of the Firm each year and the provision for
that requirement in the Compliance Manual. We also discussed the specific follow up
with the Mangers. '

17. Books and Records pursuant to Section 204-2 of the Investment ,

Advisers Act of 1940.
18. Fiduciary Capacity

I discussed with Christopher Kelly the requirement that invesmment advice must be
suitable for clients, I suggested that the language be changed to reflect the “prudent

investment adviser” standard which exists in Connecticut and which is a stricter standard
than simple suitability.

19. Client Accounts and Statements

20. Privacy policy

[ discussed-with-Terry Bildt the-distribution-of the Firm’s-privacy policy to-each-client
and to the investors in the Firm’s clients.

21. Advertising and Marketing

I discussed marketing and the way in which the Firm reaches new and existing clients
with Chris Kelly and with Hugh Marasa, the Director of Marketing, Mr, Marasa has bee
a registered broker-dealer agent and is responsible for communicating with investors in
the Eund-clients-as-well-as facilitating the-transfer of clients-from-one-fund-to-another.

A Periodically he will speak to new clients. Christopher Kelly works with Hugh Marasa to
insure that he does not misrepresent material facts or go beyond his role as a
communicator to the Fund clients,

The Firm needs to insure that Hugh Marasa does not need to be registered as an

investment-advigser-representative-or-that-if he-otherwise might-need-to-vegister;-comes

within an available exemption. While he is strictly a salaried employee of the Firm and is
neither a solicitor nor investment adviser representative, the Firm needs to insure that his

activities are limited to those which do not require registration. While at the Firm 1
listened to his side of the conversations with individuals to determine the nature of his
interaction with individual investors in the client Funds,

22. Disclosure

23. EBlectronic communications

24, Insider Trading Prohibitions
£~

25. Trading Practices and Brokerage Allocations

26. Proxy Voting Policies and procedures

i;‘

27. Complaints
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28. Business Continuity

I discussed business continuity with Terry Bildt who described the detailed procedures
and the back up that each of the Managers and Christopher Kelly has. In addition the
outside service bureau also-has a copy of the continuity plan and can reconstruct the
operation should there be a catastrophe at the Firm.,

‘ 29. Policy Regarding Anti-Money Laundering

1V, Specific Recommendations

Given the new Compliance Manual, the small size of the Firm, the few
employees, and the ability of the Chief Compliance officer to review each transaction and
to speak to each employee of the Firm immediately, the compliance system at the Firm
functions well. It is uniquely dependent on the skill of the Chief Compliance Officer.
While there are built in back ups for some of his functions, the Firm relies on the ability
of Christopher Kelly to perform these functions.

There-are two areas where I recommend changes. The Compliance Manual
requires a change.in the descriptionof the standard for investment-advice from “suitable?

to the “prudent investment adviser” standard. The other change is a detailed description
of the duties of the Director of Marketing to reflect his interaction with potential investors
in the Firm’s client funds. The additional description needs to address the potential need
for registration as an investment adviser represeniative or why no registration is
necessary.

Generally, the Firm’s compliance system functions well to prevent reporting and

disclosure viclations and o insure that information 15 tetained and distributed a3
necessary. Should Christopher Kelly or Terry Bildt leavethe Firm, the Senior Portfolio .
Managers would be required to find individuals with their skills to perform all of the
functions that they perform to insure that the compliance system continues to operate
effectively.

SB 000010

SEG-NY8127-000002225



RICHARD SLAVIN

Please Reply To Westport
Writer’s Direct Diak (203) 341-5310
Email: rslavin@cohenandwolf.com

June 7, 2010

VIA FEDERAL EXPRESS

Ralph Lambiase, Director

Securities and Business Investments Division
. Connecticut Banking Department

260 Constitution Plaza

Hartford, Connecticut 06103

1 RerSards Brothers Asset Manapement, LLC {(“SBANM”) Compliance Report

Dear Mr. Lambiase:

1 attach the Report of my analysis of the Sands Brothers Asset Management compliance
system as required by the September 9, 2009 order of the Banking Commissioner (the” Consent

Order”).

Asrequired by the Consent Order, Thave given a copy of this report to Christopher Kelly,
Chief Compliance Officer and Chief Operating Officer of Sands Brothers Asset Management,
LLC so that he may also provide a response to my analysis.

v e |
[

Richard Slavin
RS/cs
Enclosures
1115 BROAD STREET 158 DEER HiLL AVENUE 320 POST ROAD WEST 657 ORANGE CENTER ROAD
P.O. Box 1821 DanBuRrY, CT 06810 ‘WESTPORT, CT 06880 ORANGE, CT 06477
BrapGerort, CT 06601-1821 TeL: (203) 792-2771 Tri: (203) 2221034 TEL: (203) 298-4046
TeL: (203) 368-0211 Fax: {203) 791-8149 Fax: {203) 227-1373 Fax: (203) 298-4068
Fax: (203) 394-9501 . :
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[ November 13,2009 T addition T interviewed maragement, particularly Christopher Kelly, Esw.

operations over the last three Part of that experience caused become familiar with
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the Select Access Funds, the Genesis Funds, and the Venture Funds. the “Funds™).
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Setect Access I ELC; amd SB-Opportumty Techmotogy Managenent Assocrates Trstrtationl

consistent retums primarily by making strategic and opportumistic loans, secured and

placements. They may also invest in public companies or in other managed vehicles. The
Venture Funds invest in a number of sectors including, but not limited to technology, health care,
business services, finance, and transportation. These funds are cugrently closed to new investors.
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The Venture Funds pay SBAM a quarterly advisory fee based upon assets under
management. In addition, affiliates of SBAM which are member-managers of the Venture Funds
may receive an annual performance allocation, subject to the performance of the funds. The
executive of ficers of SBAM also serve as the managers of the entities which are the member-
managers. The Venture Funds are structured to require long-term investment by investors in
those funds.

The Venture Funds are Sands Brothers Venture Capital LLC, Sands Brothers Venture
Capital [T LLC, Sands Brothers Venture Capital III LLC, Sands Brothers Venture Capital IV
LLC, 280 Ventures LLC, Granite Associates LLC, and Katie and Adam Bridge Partners, L.P.

4.  Vantage Point Fund

The Vantage Point Fund was organized in 2009 and commenced operations in March
2009. The Vantage Point Fund invests primarily in residential mortgage backed securities. The
Vantage Point Fund will pay to SBAM a monthly management fee equal to 2% annually, and,
subject fo performance, will make a 20% annual performance allocation to the general partner of
the Vantage Point Fund, which is owned by related persons of SBAM, subject to a high water
mark. The Vantage Point Fund will charge an operational fee (in addition to the monthly

management fee) equal 1o the greatst of (1) approximately 0.000667% (1715 of 1% monthly)y of
the net assets of the Vantage Point Fund or (ii) $10,416.66 per month ($125,000 annually).

5. SBAM Personnel

Martin and Steven Sands are the co-founders of the Firm and are the Senior Portfolio
Managers. They have ultimate responsibility for the management of the funds which SBAM

manages—Christopher Kelly-is-the-Chief Compliance-Officer-and-Chief Operating-OfficerHe is—
responsible for the Firm’s compliance and he is responsible for operations which do not involve
investment decision-making,

There are three Portfolio Managers who have more direct responsibility for management
of the funds of the Firm’s clients. Brian Cloonan manages the Venture Funds, Tim Doede

manages the Funds, and Dan Libby manages the Select Funds, which are funds of Tunds, and he
also manages the Vantage Fund, which is a distressed fund. Mr. Cloonan is to be replaced
qhm’ﬂy hy Gavin Wafqnwho_j,s,cunsgﬂy__an,analycf for the Firm. He will rpplaop Mr. Cloonan

on approximately June 18, 2010.
Only the Vantage Point Fund and the Genesis Funds currently take new investors.

Rosalyn Warg is the Executive Assistant and Office Manager. She has only recently
replaced the previous Executive Assistant. Ms. Warg has assumed most of the compliance duties
of the prlor Executive Assistant. She has sxgnlﬁcant ministerial compliance responsibility. There

aretwodrivers—who—are—employed by the Firmy, JohnmAmtorettrand-Clande Maymard; Sr—hr———————

addition Anita Sands, Martin and Steven Sands’ mother, is employed as a consultant by the Firm
and Hugh Marasa is Director of Marketing. He is a salaried employee whose job is prlmarlly to
retain clients. In addition, he discusses investments in other SBAM managed funds with
investors in other SBAM funds. Rosalind Tsai is the Executive Assistant to Steven Sands and
performs ministerial tasks based on his duties for SBAM
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6. Trading

The Firm does little trading for its clients; it has few positions. Trades in the Venture
Funds are executed with the registered broker-dealer, Laidlaw & Co. Laidlaw may be deemed to
be an affiliate of the Firm based on related ownership. As the Firm’s Portfolio Managers are
required to secure best execution for its clients, Laidlaw’s discounted charges generally make it
the selection for these trades. The firm does not trade for the Select Funds or for the Genesis
Funds. The Venture Funds have few trades and the Vantage Fund trades in mortgage backed
securities through a variety of brokers with expertise in the mortgage-backed securities business.

7. Statements and Subscription Agreements

Depending on the requirements of the individual Offering memorandum, the Fimm
provides the investors in its client funds reports on a monthly or a quarterly basis. As all of the
clients became investors through private offerings of securities in the various Funds, I reviewed a
sampling of subscription agreements for completeness and to insure that they existed and are
readily available.

1. Compliance Manual

The Firm undertook a complete rewrite of the Manual in 2008 and has useéd this new
Manual since May 2008. It changed its prior generic manual into one that deals with the specific
issues facing the Firm on a day-to-day basis.

Given the small staff and comparatively small amount of transactions undertaken by the-
staff, the Manual has been adapted to refléct the actual amount of compliance personnel with a
specific designation of which person is in charge of which operation and whoreports to whom.

To test the operations detailed in the Manual I interviewed the. personnel detailed above
and I reviewed the changes in the Firm with Christopher Kelly and also reviewed with him
changes in Firm personnel and how those changes affected the compliance system. I also
requested from Christopher Kelly selected samplings of essential documents and reviewed those
documents to insure compliance with the provision of the Manual.

I describe below the results of discussions with Christopher Kelly and the compliance
system at the Firm.

igq
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A. Emails

I discussed the preservation and retrieval of emails with Christopher Kelly as Roslyn
Warg has just begun work at the Firm Mr. Kelly has had to assume more of the day-to-day
responsibilities until Ms. Warg has had a chance to familiarize herself with them. [ also
discussed the preparation of emails and the review of their content. When any investor-related
email is prepared to be sent outside of the office it must be prepared in draft and reviewed by
Christopher Kelly prior to its distribution.

The Firm uses a third party service provider, Global Relay, as a back up for its primary
record of emails. It also provides surveillance of all emails. In the event that emails must be
recovered the Firm can retrieve over 200,000 emails within one day. The system does not
employ discs so that there is no long search requirement.

In reviewing emails the Firm employs a key word search capability in addition to the .
actual reading of each email before it is sent. The Firm is small enough and has so few
employees that Christopher Kelly is able to review each email to be sent to external individuals
personally.

The principals of the firm, Martin and Steven Sands, have adopted a policy of never
sending emails. Christopher Kelly has had and continues to have meetings with the staff in

connection with the proper preparation of emails and the need to have them approved prior to
sending. Mr. Kelly anticipates that Ms. Warg will function as an extra layer of compliance
review as she will draft many of the emails and perform a review prior to submission to
Christopher Kelly. At the May 2008, November 2008, April 2009, and April 2010 compliance
meetings a major topic was avoiding the improper use of emails and the use of improper
language in emails.

B Miscellaneous compliance provisions

a. Personal Tradin,é Policy

. I reviewed with Christopher Kelly the way in which he reviews trades and how he
enforces the policy. In connection with that review he provided the list of access persons at the

h_ﬂ—ﬁrmmﬁﬁeqmm%efymw&ngmﬁbﬁwmgﬁwtﬁmn&fommsmmﬁmr———“

the time when the old Executive Assistant left the Firm she reviewed Mr. Kelly’s trades. As he
has made no trades since that time there has been no need to review his trades. He anticipates

that Hugh Marasa, who has brokerage fir experience, will review those trades if there is a
necessity.

In connection with the required review of trading I questioned Christopher Kelly
about the existing Connecticut Banking Department Order which requires him to review trades
by Martin Sands and his family. The procedure involves the trustee of Mr. Sands’ family’s
accounts informing Christopher Kelly of impending trades, a review of the impending trade, and

Then the compietion of a Personal Trading Form.
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Reports

Agreements Agents

e. Restricted List and Market Timing

TEVIEWed UIE resuicied 11st.
prevent at the Firm because {135 small and becatise there few trades executed. Fach
Supcrvision

Unlike most firms the Chief Compliance Officer sees or speaks with every

employee of the Firm every day. He literally looks at every transaction the Firm undertakes and
he looks at all of the Firm’s business. He looks at every trade. He has the ability to inspect all of
the Firm’s activities with a view toward identifying any negatives.
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C. Testing the Compliance Manual, its procedures, and its effectiveness

I discussed the following Manual topics with Christopher Kelly and verified the
descriptions in the Manual.

1. Supervision

We specifically discussed the roles of Martin and Steven Sands in the supervisory
process and I interviewed each of them during the course of preparing for this report.

2. Investment Adviser Registration and Licensing, Form ADV

I reviewed the current Form ADV and discussed whether anyone needed to be registered
as an investment adviser representative. Additionally, I discussed each of the following items
‘with Christopher Kelly to determine whether the following procedures were performed or
reviewed. '

a. Registration
b. Filing Fees

¢. Updating requirerments

d. dlafe registrafions, as necessary
e. Reporting under the Securities Exchange Act of 1934
3. Code of Ethics

I discussed with Christopher Kelly the potential conflicts of interest which exist as a
result of the muliple companies with which each of the Sands is affiliated and the various funds

— [ which the Firm nranages I part, these potential coiflicts are obviated by the appointientofa

Portfolio Manager for each Fund.
4. Prohibited conduct under the securities laws

. Privacy of client information

. Conflicts of interest

S
6
7. Service as a director
8. Reporting of violations
9. Training

10. Review and enforcement

11. Whistleblower Policy

12. Distribution of Code of Ethics
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17. _Books and Records jnuréuant to _Section 204.2 of the Investment Advisers Act of

suggested language be changed

Advertising  Marketing

with Christopher Kelly. Hugh Marasa, the Director of Marketing, has been a registered broker-
dealer agent and is responsible for communicating with investors in the Fund clients as well as
facilitating the transfer of clients from one fund to another. . Pefiodically he will speak to new
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clients. Christopher Kelly works with Hugh Marasa to insure that he does not misrepresent
material facts or go beyond his role as a communicator to the Fund clients.

‘The Firm needs to insure that Hugh Marasa does not need to be registered as an
investment adviser representative or that if he otherwise might need to register, comes within an
available exemption. While he is strictly a salaried employee of the Firm and is neither a
solicitor nor investment adviser representative, the Firm needs to insure that his activities are
limited to those which do not require registration. While at the Firm I listened to his side of the
conversations with individuals to determine the nature of his interaction with individual investors
in the client Funds. :

22. Disclosure

23. Electronic communications

24. Insider Trading Prohibitions

25. Trading Practices and Brokerage Allocations
26. Proxy Voting Policies and procedures

27. Complaints

28. Business Continuity

I discussed business continuity with Christopher Kelly who described the detailed
procedures and the back up that each of the Managers has. In addition the outside service bureau
also has a copy of the continuity plan and can reconstruct the operation should there be a
catastrophe at the Firm.
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IV. Specific Recommendations

Given the comparatively new Compliance Manual, the small size of the Firm, the few

-employees, and the ability of the Chief Compliance Officer to review each transaction and to -

speak to each employee of the Firm immediately, the compliance system at the Firm functions

well—It-is-uniquely dependent-on-theskill of the-Chief-Compliance-Officer—While there asre————————————
built in back ups for some of his functions, the Firm relies on the ability of Christopher Kelly to

perform these functions.

There are two areas where I recommend increased scrutiny or changes. The first area
involves the duties of the Director of Marketing who may interact with potential investors in the
Firm’s client funds. The Firm’s Compliance Manual adequately describes the duties of this
position. It1s incumbent on the Chief Compliance Officer to continue to monitor this interaciion

to insure that there is no need for registration as an Investment Advisor Representative, The other
recommendation is to accelerate the training of Rosalyn Warg so that she can assume most, if not
all, of the duties of the prior Executive Assistant. That position has significant compliance
responsibilities which must now be performed by Mr. Kelly.
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I particularly reviewed Executive Assistant fiunctions with Christopher Kelly which have
been or should be assumed by Ms. Warg. They include:

A. Distribution of Documents

B. Distribution of Privacy Policy

. Business Continuity

. Management of Filing Fees

. Distribution of the Code of Ethics

. Brochure Delivery

O ™ W g O

. Error Corrections
H. Emails

Generally, the Firm’s compliance system functions well to prevent reporting and
disclosure violations and to insure that information is retained and diswibuted as necessary.
Should Christopher Kelly or Rosalyn Warg leave the Firm, the Senior Portfolio Managers would
be required to find individuals with their skills to perform all of the functions that they perform

to msure that the compliance system continues to operate effectively.

10
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RICHARD SLAVIN

Please Reply To Westport
Writer’s Direct Dial: {203) 341-5310
Email: rslavin@cohenandwolf.com

December 7, 2010

VIA FEDERAL EXPRESS

Ralph Lambiase, Director
~ Securities and Business Investments Division
Connecticut Banking Department ‘
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Hartford, Connecticut 06103

Re:  Sands Brothers Asset Management, LLC (“SBAM”) Compliance Report

Dear Mr. Lambiase:

Iattach the Report ot my analysm of the Sands Brothers Asset Management compliance
system as required by the September 9, 2009 order of the Banking Commissioner (the” Consent

Order™).

As required by the Consent Order, I have given a copy of this report to Christopher Kelly,

- Chief Compliance-Officer-and-Chief Operating-Officer-of Sands Brothers-AssetManagement, ———————————

LLC so that he may also provide a response to my analysis.

VZ' truly yours,
R

%

Richard Slavin

RS/rb
Enclosures
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ANALYSIS OF COMPLIANCE SYSTEM OF
SANDS BROTHERS ASSET MANAGEMENT, LLC

Richard Slavin, Esq.
Cohenand Wolf, P.C.
320 Post Rd. West
Westport, CT 06880
(203)-341-5310

I. Introduction

I have been engaged to perform periodic analyses of the Sands Brothers Asset
Management, LLC (the “Firm” or “SBAM") compliance system. This engagement is the result
of the September 9, 2009 order of the Banking Commissioner. In that order the Firm agreed to
comply with.a number of requirements. Among those requirements was the production of an
independent consultant’s report in connection with-the Firm’s consulting system.

Toprepare this report reviewed the Firm s Coripliance Mamual which was Tevised as of

November 15, 2009. In addition I interviewed SBAM’s Chief Complaisance Officer and Chief
Operating Officer, Christopher Kelly, Esq. (“Christopher Kelly”) The firm has recently
consolidated its physical space so it was an easy task to observe its operations while interviewing
Christopher Kelly.

I visited the Firm at its Greenwich, Connecticut location to review its operations and to

Interview M, Kelly. In addifion, | have had sigmificant experience with the Firm and its
operations over the last three years. Part of that experience caused me to become familiar with
the facts which engendered the Banking Department investigation of the Firm. During that
process I reviewed Offering Memoranda of the Firm’s clients and I became somewhat familiar
with how the Firm advised its clients.

: I also reviewed the Firm’s most current Litigation Report to be filed with the Connecticut
Banking Department and discussed that report with Mr. Kelly, In addition I reread the Finin’s

Compliance Manual and prepared an examination outline which emphasized the compliance
duties of the SBAM personnel. I used this outline to test the compliance system.

11 Structure of the Firm and the Firm’s Clients

The Firm has been a federally registered investment adviser since 1999. The Firm has no
individual clients. SBAM advises a group of funds of hedge funds (the “Sel »

two asset-based lending funds (the “Genesis Funds”), a group of venture capital funds (the
“Venture Funds™) and a distressed securities fund (the “Vantage Point Fund” and, together with
the Select Access Funds, the Genesis Funds, and the Venture Funds, the “Funds™). ’

ey
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1. The Select Access Funds

The Select Access Fundsare a group of multi-strategy funds of hedge funds. The Select
Access Funds invest with a carefully selected group of hedge fund managers throughout the
hedge fund industry. Individual investors in the Select Access Funds have the benefit of
management at two levels, selection and monitoring of managers by SBAM andthe actual -
management of funds by the individually selected fund managers. SBAM tracks the
perfo*mance of a broad group of managers and then selects managers and allocates funds to
maximize risk-adjusted performance. These funds are closed to new investors and are being
wound down.

The Select Access Funds pay SBAM an annual advisory fee based on net asset value
payable in arrears. In addition, affiliates of SBAM which are member-managers of each of the
Select Access Funds may receive an annual performance allocation, subject to the performance
of the funds. The execuive officers of SBAM also serve as the managers of the entities which
are the member-managers.

The Select Access Fundsare Select Access LLC, Select Access (Institutional) LLC,

Select Access LT LLC, and SB-Opporiunity Technology VIanagsment Associates Insutunonal
LLC.

2. Genesi\s Merchant Partners

SBAM is also investiment advisor to Genesis Merchant Partners, LP and Genesis
Merchant Partners II, L.P. (the “Genesis Funds”). The objective of the Genesis Funds is to seek

consistent returns primarily by making strategic and opportunistic loans, on a secured and

unsecured basis, to domestic or foreign borrowers. These borrowers include small and micro-

cap public companies, private companies and special purpose real estate and other niche

businesses. The focus of the Genesis Funds’ investment is on markets which SBAM considers .
underserved, out of favor, ignored, less than prime, or distressed. The purpose of these types of
investmentsis-togenerate-higher returns-tharr the-typicat asset-backed-toanfond—Fhe-Genesis—————————
Funds are not limited to the types of investments detailed above and may make investments in a

broad range of investments at the discretion of SBAM.

The Genesis Funds pay SBAM a monthly management fee based on net asset value and
may make an annual performance allocation to.the general partner of the'Genesis Funds. The
general parier is owned by persons who may be considered to be related persons to SBAM.

3. Venture Funds

SBAM advises the Venture Funds which typically make investments in private
placements. They may also invest in public companies or in other managed vehicles. The
Venture Funds invest in a number of sectors including, but not limited to technology, health care,
business services, finance, and wansportation. These funds are currently closed to new investors.
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The Venture Funds pay SBAM a quarterly advisory fee based upon assets under
management. [n addition, affiliates of SBAM which are member-managers of the Venture Funds
may receive an annual performance allocation, subject to the perfonimance of the funds. The
executive officers of SBAM also serve as the managers of the entities which are the member-
managers. The Venture Funds are structured to require long-term investment by investors in
those funds.

The Venture Funds are Sands Brothers Venture Capital LLC, Sands Brothers Venture
Capital Il LLC, Sands Brothers Venture Capital III LLC, Sands Brothers Venture Capital TV -
LLC, 280 Ventures LLC, Granite Associates LLC, and Katie and Adam Bridge Partners, L.P.

4.  Vantage Point Fund

The Vantage Point Fund was organized in 2009 and commenced. operations in March
2009. The Vantage Point FFund invests primarily in residential mortgage backed securities. The
Vantage Point Fund will pay to SBAM a monthly management fee equal to 2% annually, and,
subject to performance, will make a 20% annual performance allocation to the general partner of
the Vantage Point Fund, which is owned by related persons of SBAM, subject to a high water
mark. The Vantage Point Fund will charge an operational fee (in addition to the monthly

Tnanagement feey equal to the greater of (i) approxinartely 0:000667% (1715 of 1% monthly) of
the net assets of the Vantage Point Fund or (ii) $10,416.66 per month ($125,000 annually).

5. SBAM Personnel

Martin and Steven Sands are the co-founders of the Firm and are the Senior Portfolio
Managers. They have ultimate responsibility for the management of the funds which SBAM

———————————manages—Christopher Kely-is-the Chief Compliance-Officer-and-Chief- Operating Officer—He is

responsible for the Firm’s compliance and he is responsible for operations which do not involve
investment decision-making.

‘Thete are three Por#olio Managers who have more direct responsibility for management
of the funds of the Firm’s clients. Gavin Watson manages the Venture Funds; Tim Doede

manages the Genesis Funds, and Dan Libby manages the Select Funds, which are funds of Tunds,
and he also manages the Vantage Fund, which is a distressed fund. S

None of the funds currently takes new investors.

Rosalyn Warg is the Executive Assistant and Office Manager. Ms. Warg has asstuned
some of the compliance duties of the prior Executive Assistant. She has some ministerial
compliance responsibility. There are two drivers who are employed by the Firm, John Antonetti
and Claude Maynard, Sr. In addition Anita Sands, Martin and Steven Sands’ mother, is
employed as a consultant by the an and Hugh Marasa is Director of Marketing. He is a

jobri sousses-investents
in other SBAM managed funds with investors in other SBAM funds. Mr Marasa is now resident
in San Francisco. Rosalind Tsai is the Executive Assistant to Steven Sands and performs
ministerial tasks based on his duties for SBAM.
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6. Trading

The Firm does little trading for its clients; it has few positions. Trades in the Venture
Funds are executed with the registered broker-dealer, Laidlaw & Co. Laidlaw may be deemed to
be an affiliate of the Firm based on related ownership. As the Firm’s Portfolio Managers are
required to secure best execution for its clients, Laidlaw’s discounted charges generally make it
the selection for these trades. The firm does not trade for the Select Funds or for the Genesis
Funds. The Venture Funds have few trades and the Vantage Fund trades in mortgage backed
securities through a variety of brokers with expertise in the mortgage-backed securities business.

7. Statements and Subscription Agreements

Depending on the requirements of the individual Offering memorandum, the Firm

provides the investors in its client funds reports on a monthly or a quarterly basis. As all of the

- clients became investors through private offerings of securities in the various Funds, I reviewed a

sampling of subscription agreements for completeness and to insure that they existed and are
readily available.

8. SBAM takes the posiﬁons that it has custody of its clients’ assets as it has custody of
some securities; however, it is not subject to the SEC’s surprise audit rule for brokers with
custody. It provides monthly reports to its fund investors as well as sending its audits to them.

The audits are done by PCAOB accountants. % . ;
; . - b gitfirzpee otd wlo.
el (bt Ar5ea
111, Compliance Manual

The Firm undertook a complete rewrite of the Manual in 2008 and has used this new
Manual since May 2008. It changed its prior generic manual into one that deals with the specific

issues facing the Firm on a day-to-day basis.

* Given the small staff and comparatively small amount of transactions undertaken by the
staff, the Manual has been adapted to reflect the actual amount of compliance personnel with-a
specific designation of which person is in charge of which operation and who reports to whom.

To test the operations detailed in the Manual I prepared an outline of responsibilities and
questioned the Chief Compliance Officer about the conduct of those responsibilities. .the

consolidation of QMW%M@MW%&%C@%@GWM@MM@}%—-?

now is not separated form the firm’s other personnel, although most of his supervisory functions
can be performed by computer review. 1 also requested from "Christopher Kelly selected
samplings of essential documents and reviewed those documents to insure compliance with the
provisions of the Manual.

I describe below the results of discussions with Christopher Kelly and the compliance
system at the Firm. ~
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A. Emails

I discussed the preservation and retrieval of emails with Christopher Kelly I also
discussed the preparation of emails and the review of their content. When any investor-related
emall is prepared to be sent outside of the office it must be prepared in draft and reviewed by
Christopher Kelly prior to its distribution.

The Firm uses a third party service provider, Global Relay, as a back up for its primary
record of emails. It also provides surveillance of all emails. In the event that emails must be
recovered the Firm can retrieve over 200,000 emails within one day. The system does not
employ discs so that there is no long search requirement.

In reviewing emails the Firm employs a key word search capability in addition to the
actual reading of each email before it is sent. The Firm is small enough and has so few
employees that Christopher Kelly is able to review each email to be sent to external individuals
personally. '

The principals of the firm, Martin and Steven Sands, have adopted a policy of nevet
sending emails. Christopher Kelly has had and continues to have meetings with the staff in
connection with the proper preparation of emails and the need to have them approved prior to
sending. Mr. Kelly anticipates that Ms. Warg will function as an extra lgyer of compliance

review as she will draft many of the emails and perform a review prior to submission to
Christopher Kelly. At the May 2008, November 2008, April 2009, and April 2010 compliance
meetings a major topic was avoiding the improper use of emails and the use of improper
language in emails.

B. Miscellaneous Compliance Provisions °

a.-Personal Trading Policy

I reviewed with Christopher Kelly the way in which he reviews trades and how he
enforces the policy. In connection with that review he provided the list of access persons at the
firm and the requirement of providing current brokerage statements for access persons.

In connection with the required review of trading 1 questioned Christopher Kelly

about the existing Connecticut Banking Department Order which requires him to review trades
by Martin Sands and his family. The procedure involves the trustee of Mr. Sands’ family’s

accounts informing Christopher Kelly of impending wades, a review of the impending trade, and
then the completion of a Personal Trading Form. No trades have been effected since the last
report.

b. Reports to investors in funds

The Firm prepares a Monthly Fund Review for the Genesis Funds, Select Access
Funds, and Vantage Point Fund. I reviewed a sampling of Monthly Fund Reviews. Christopher

Kelly performs a prior review for accuracy before the statements are sent to prevent
misstatements or misrepresentations. ‘

c. Preservation and access to compliance documents

All compliance documents are maintained on Christopher Kelly’s hard drive. I

tested this system to insure that he had instanfaneous access to documents which might be
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requested in an examination or which he might need to refresh his recollection about reviews he
performed or other lists or other documents which show compliance with procedures in the
Compliance Manual.

In prior reviews I have requested subscription agreements for private offerings of
securities which he was able to produce immediately. He was also able to produce originally
signed documents based on his archiving system. To prevent tampering or unauthorized access
to these documents each computer has access codes.

d. Apreements with Claceimient Agents

In prior reviews I reviewed Placement agent agreements but I did not review
existing those agreements for this review. As there was no activity by these Placement Agents,
there was nothing to review. There are exisiing agreements with Lane Capital Markets and with
Alternative Asset Investment Management Securities, with which there has been no activity.

e. Restricted List and Market Timing

I reviewed the procedures for the restricted list with Christopher Kelly. They
have not changed since the last report. Each person in the Firm is irained to discuss public
companies with Christopher Kelly. He periodically reminds each Portfolio Manager of that

—““——'mrm%mmmmmmsmmﬁwmmmnﬁhsﬁmgMemmmkhﬂﬁ‘i—W

reviewed the restricted list.

[ discussed the prevention of market timing and discovered that it is easy to
prevent at the Firm because it is so small and because there are so few trades executed. Each
trade must be reviewed by Christopher Kelly before it is executed. Unlike most compliance

officers, Christopher Kelly is not required to "test" for market timing, he reviews every trade and
candeterminewhat is-involved.

f. Overall Supervision

Unlike most firms the Chief Compliance Officer sees or speaks with every
"employee of the Firm every day. He literally looks at every transaction the Firm undertakes and

#_*memm&ammmmmmw

the Firm’s activities with a view toward identifying any negatives.

C, Testing the Compliance Manual, Its procedures and Ifs Effectiveness

I discussed the following Manual responsibilities with Christopher Kelly and verified the
descriptions in the Manual.

I. Responsibilities of Chief Comphance Ofﬁcer

A. Principal for purposes of review of Martin Sands trades.

oY V4 ; . )
\"‘{v’ Mr. Kelly continues fo periorm this roie tor Mr. wands and his farmly but there were no frades
{ during the last six months.

‘J)ﬂ B.- Review and modifications of firm policy )
W M Mr. Kelly has conducted a review within the last six months and he has undergone this

compliancereview treetimestmthe tastyear:
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&/‘ﬂﬂﬂ C. Form ADV

Mr. Kelly prepares it and its amendments and will complete the new Part II before year end.
4 " D. Supervisory responsibilities of various states
¢ The firm only has clients in New York and Connecticut and he is responsible for staying current
with any filings or requirements,
_l/;;,& E. 13d and 13g reports
The firm has never had to file these reports.
F. Code of Ethics
1. Consent for independent business practices
Not applicable

2. Prohibited conduct—conflict of interest

% Mr. Kelly is involved in all discussions of any potential deals and agreements and is able to
assess any potential conflicts

3. Compromising situations
Day-to-day evaluation
I el g 4. Personal securities tranSactions
Employees submit and sign off annually '

é o SUUEY LIy SN - 530S PR LN
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Mr. Kelly is involved in these discussions before any transactions are effected. .

, 6. Director of publicly held company
?% Not applicable

G. Personal Account Trading Policy

I Maimaing cuifent tecords of “all persomal securities transactions of
Access persons

2. Pre-approval of all transactions
Mr. Kelly maintains records and pre-approves all transactions.

3. Initial and annual reports—10 and 45 days

The initial report is part of any new hiring package and the annual report is accomplished within
the time period.

4. Quarterly personal securities #rading report
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This report is not required. It is superseded by a pre-approval process which is before the fact
rather than after.

5. Transaction record—iile for each employee
Discussed R Zf%/’ /O-u(z/ /Qf/w/,/ ﬁ&%-- /«f@ Q?W%— .
6. Test reports for front running, scalping, or other abuses—sign off |
Mr. Kelly performs this analysis when he reviews statesmen’s and pre-approves transactions.
H. Whistle Blower Policy
1. Open door policy
2. Acknowledge receipt of communications
WThere has never been an issue of whistleblowing.
I. Periodic Review of Compliance procedures and policies
1. Review annually

Mr. Kelly reviews the policies and procedures on an on-going basis and especially prior to the

annual compliance meeting.
~ 2. Compliance training
e gt g
This training occurs annually in April. ot ’

<2 : 3. Monitor and test internal compliance through internal audits
g

o £
(28

£ iy k AP | 1t 4 £, foy.
CITOTILY STTURCHOIU Y 10U alt LYGT Y irablodUuOL,

ol

4. Insure proper registration
There is no individual registration.

5. Report violations to a manager

Wi.;_géu.«w‘ N
That occurs when there are complaints.

6 There has beerrone complaint i the reporting period which was really ¢ Al

a request for information but was treated as a complaint for compliance purposes. @ 4/
J. 'Maintain Section 204 Beoks and Records /et
. g .
K. Fiduciary duty - 2 e
0;{1 < el il

~

Q,,[-) A, ; e
Mr. Kelly reviews every transaction prior to execution and has that opportunity to review advice,

L. Custody @ L st

D4

1. Manager’s advice in the best interests of the client

%
’\i,

Addressed in the narrative above.

M Q‘uui'tu;l:y’ Account-Statements @ ,4, /‘/ RO
8
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There is an annual audit of each fund. Investors in the Genesis, Vantage, and Select Funds
receive monthly reports.

N. Solicitation
See above for discussion of Placement Agent agreements.

O.. Managers must tell Chief Compliance officer of fund interests and the Chief
Compliance Officer must review offers for compliance.

Mr. Kelly periodically reviews the Private Placement Memoranda for the funds and updateé them
as necessary.

1. Director of marketing provides copies of all advertising to CCO prior
to use.

4 Wﬂz% The only advertising is what is referred to as a Fund Review. These documents are sent to
A investors monthly and are distributed by the third-party administrator.

M [i oo 2. Chief Compliance officer must review and approve all advertising

Mr. Kelly reviews the Fund Review prior to its disfribution.

P. Disclosures to the public and t regulators

1. Chief Compliance officer and Mangers determine whether amendment
must by made.

~ Chief Compliance officer prepares the amendment. The firm[s size makes it easier for him to
know about all of the Firm’s activities,

Q. Electronic Communications
1. Chief Compliarice Officer supervises
In practice the Chief Compliance officer is responsible for approval and often preparation.

2. Chief Compliance Officer and Executive Assistant review for the

following:

a.-timely notice

b, Access is the same as in paper form.

It

c. Evidence of delivery

f
d. Security < y A’ M
7S

Emails have a back up system and accessible by addzess only. WW M e 4 Mé//

l/ﬁ‘{}o

3.. Chief Compliance officer monitors the firm’s use of the Internet. //"2 -

Vs i\,v‘ﬂ a. Funds' websites are password protected
T

here are no individual fund websites. Sands Brothers ahs a website but only the cover page is
accessible to the public. All other pages are password protected.”
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b. if managed accounts, password protection is not required.

There are no managed accounts.
R. Principal and Agency cross-transactions
1. Manager and Chief Compliance Officer review to insure that decisions
are made based on the best interests of the client
There were no cross-transactions.

S. Inside Information
1. Questions about inside trading referred to Chief Compliance Officer.

Wﬂ)%ﬁ ﬁfﬂa - 2. Report any inside trading to Manager of Chief Compliance Officer.

xvm'There are very few public company trades. The chief Compliance Officer knows about them

M before they are consummated.
3. Chief Compliance officer makes the decision about whether employee

can trade or not.

~4—Chief-Compliance Officersupervision
a. Provide information on a regular basis
b. Answer questions
c. Resolve issues

d. Review policy and update.

5. Portfolio managers
a. Maintain list that the firm is analyzing.

b. Maintain restricted list ‘3’-‘

There is a restricted list based on the companies with which the firm is involved.

c._Determine blackout periods

d. Remind managersthat investment opportunities go first to the
clients,

e. Trade with Section 16 short swing profits rule in mind.

f. Assign new analyses to non-conflicted employees.

&—Chief-Compliance Offiver must-nake a report 1ot Managers upon
suspecting inside trading. ' o

No such report has ever been made.

T. Trading practices

10
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1. No IPO without prior approval of Chief Compliance officer.
The firm does not purchase [POs.

2. Chief Compliance Officer must confirm that a trading record reflected
bunched trades is maintained.

No bunched trades.

3. Ample records to insure that there are no manipulative or deceptive
trades.

The Chief Compliance Officer reviews all transactions and performs those reviews with
manipulative or deceptive practices in mind.

4, Chief Compliance Officer reviews each trader’s short sales °
periodically. '

There have been no short sales.

5. The Chief Compliance officer réviews annually the allocation of
brokerage commissions and soft dollar discourse as well as conflict of
inferest =~

All trades cost 1 or 2 cents per share. The firm typically uses Laidlaw which, because of its
affiliation, gives the firm a discount on trade costs.

6. The Chief Compliance Officer must investigate brokerage allocation
and soft dollar abuse complaints from employees.

There are no soft dollar payments to the firm.

U. Complaints

M 1. Chief Compliance Officer handles all written complaints
There was one complaint in the last period which was made by email. The Chief Compliance
officer-handied-itand-put itinto the Complaint fite whichrismaintained foreach individual:
2. Employees must report all complaints to the Chief Compliance
Officer:
V. Anti-Money Laundering
» 1. Reported to Chief Compliance Officer.
% u(f/l/ 2. Evaluate Activities.

There have been no anti-money laundering referrals in the last six_ months

‘3, Chief Compliance Officer and mangers to determine if there shouldbe =
additional action based on t4he seriousness of the matter.

4, The Chief Compliance Officer may not accept funds from a
prospective investor until that person is'checked against the OFAC list.

11
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S. The Chief Compliance Officer or his designee must review background
information on each prospective investor.

()N

. The Chief Compliance Officer must make AML {ilings in conjunction
with the Managers.

I1. Responsibilities of the Executive Assistant

Rather than the strict recitation of duties which seem to be required of the Executive Assistant
her role is more of a reminder for other people. - O /f,“,(a; S

A. The Chief Compliance Officer and the Executive Assistant maintain files.

In reality the Executive Assistant has no independent responsibility and the Chief Compliance
Officer maintains the compliance files.

B. Deliver the manual and acknowledgment agreement to employees.
This function is performed by the Executive Assistant at the time of hiring.
oo C. Maintain required balances.

This item refers to the balances which must be kept with IARD for registration purposes.

2 ‘D. Distribute Code of Ethics.

The Executive Assistant delivers this document to new employees.

E. Managers, the Chief Compliance Officer, and the Executive Assistant
safeguard Information.

/)2 The Executive Assistant gives the Chief Compliance Officer correspondence-toreview-and-helps
send emails to investors.

F. Responsible for Compliance with side letters.

The’rcaerys%e/letters. (CO Ca'Q’M Maaﬂg 1§>o€> /2’/:4

G Privacy Policy

The Executive Assistant assures that the privacy policy is distributed to investors with written

statements. oA PMM’/\- Apa, 7Wd

1. Policy gl_v_en out with subscription documents
2. Maintain record of recipients of privacy policy

This information is kept in a log and is maintained by the Genesis and Vantage funds’
admmlstrators The administrator is ODBL wd (ool (721 /u;a,c@é:ﬂ—)

3. Sent annually fo all investors in a fund.

4. The Chief Compliance Officer insures that all service providers
observe privacy policies. 5

H. Deliver Form ADV Part I1 to any new client

12
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2
This function is handled by the third party administrator. ?/
1. Deliver annually—204(3) statement to each client.

. The Chief Compliance Officer and Executive Assistant insure that errors in
are corrected to make the cli le. . AP
accounts d ki client who o o 2=

The Executive Assistant actually does not perform this function.

J. Develop and implement written business continuity plan along with the Chief
Comphance officer and mangers.

The Executive Assistant does participate in the updating of this plan and concentrates on the data
processing function and on the updating of information.

K. The Executive Assistant maintains the books and records required by Exhibit
B to the manual.

The Executive Assistant has a role but is not sole responsible.

IV. Specific Recommendations

Given the comparatively-new Compliance-Manual,-the-small size-of the Firmthe few

oY

employees, and the ablhty of the Chief Compllance Officer to review each transaction and to
speak to each employee of the Firm immediately, the compliance system at the Firm functions
well. It is uniquely dependent on the skill of the Chief Compliance Officer. While there are
built in back ups for some of his functions, the Firm relies on the ability of Christopher Kelly to
perform these functions.

The Chief Compliance Officer needs to revise the Compliance Manual to reflect the

existence of the third party fund administrator and the role which that entity plays in the
compliance process. Also the Chief Compliance Officer needs to modify the Compliance
Manual to reflect that the Executive Assistant does not perform all of the functions assigned to
her by -the Compliance Mannal. In prior reports I cited the potential for registration of Hugh
Marasa, the Director of Marketing. Mr. Marasa is now located off-site and while elecwonic

communication allows for the moniforing his activates and any potential fransactions, 1t-would be
difficult for any supervisor to listen to his conversations with existing investors in funds or
monitor whether he was attempting to sell new interests.-Any attempt to sell new interestswould —

probably require registration as an Investment Adviser Representative with the state of
California. Care should be taken to insure that Mr. Marasa’s communications with investors do
not go over the line. There are two areas where I recommend increased scrutiny or changes. The
first area involves the duties of the Director of Marketing who may interact with potential
investors in the Firm’s client funds.

Generally, the Firm’s compliance system functions well to prevent reporting and

disclosure violations and to insure that information is retained and distributed as necessary.
" Should Chrlstopher Kelly or Rosalyn Warg leave the Firm, the Senior Portfolio Managers would
be required to find individuals with their skills to perform all of the functions that they perform
to insure that the compliance system continues to operate effectively. Most of the compliance
function is performed by Mr. Kelly. Without his hands-on scmtmy the system would probably

break down.
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ATTORNEYS AT LAW

VI4 FEDERAL EXPRESS

Eric Wilder, Director

December 7, 2011

Securities and Business Investments Division
Connecticut Banking Department

260 Constitution Plaza

RICHARD SLAVIN

Please Reply To Westport
Writer’s Direct Dial: (203) 341-5310
Emalil: rslavin@cohenandwolf.com

Hat'i’fnrd’ Conpecticut-06103

Re:  Sands Brothers Asset Management, LLC (“SBAM?”) Compliance Regori

Dear Mr. Wilder:

I attach the Report of my analysis of the Sands Brothers Asset Management compliance

systenras tequired-by the-September9;2010-order-of the Banking Commissioner (the” Consent

Order™).

As required by the Consent Order, I have givena copy of this report to Christopher Kelly,
Chief Compliance Officer and Chief Operating Officer of Sands Brothers Asset Management,

LLC so that he may also provide a response to-my analysis-

Very truly yours,

&%ﬁ%

RS/tb
Enclosure

{115 BROAD STREET

?.0. Box 182}

Bringerorr, CT 06601-1821
TEL: (203) 368-0211

Fax: (203) 3949901

158 DEER BiLL AVENUE 320 POST ROAD WEST
DANBURY, CT 06810 Wesrrory, CT 06880
TeL: (203) 792-2771 . Tez (203) 222-1034
Fax: (203) 791-8149 Fax: (203) 227-1373

657 OrANGE CENTER ROAD
OrANGE, CT 06477
TeL:(203) 298-4066

Fax: (203) 298-4068
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ANALYSIS OF COMPLIANCE SYSTEM OF
SANDS BROTHERS ASSET MANAGEMENT, LLC

Richard Slavin, Esq.
Cohen and Wolf, P.C.
320 Post Rd. West
Westport, CT 06880
(203)-341-5310

I. Introduction

I have been engaged to perform periodic analyses of the Sands Brothers Asset
Management, LLC (the “Firm” or “SBAM™) compliance system. This engagement is the result
of the September 9, 2009 order of the Banking Commissioner. In that order the Firm agreed to
comply with a number of requirements. Among those requirements was the production of an
independent consultant’s report in connection with the Firm's consulting system.

To prepare this report I reviewed the Firm’s Compliance Manual which was last revised
as of June 4, 2010. In addition I interviewed SBAM’s Chief Compliance Officer and Chief
Operating Officer, Christopher Kelly (“Christopher Kelly”’). While I interviewed Mr. Kelly 1
was also able to observe the Firm’s operations. The Firm has a sinall physical space for its
offices and I was able to listen to conversations of SBAM personnel as well as watch Firm
personnel perform their duties.

I visited the Firm at its Greenwich, Connecticut location to review its operations and to
interview Mr. Kelly. In addition, I have had significant experience with the Firm and its
operations over the last four years. Part of that experience caused me to become familiar with
" the facts which engendered the Banking Department investigation of the Firm and the
Commissioner’s subsequent order., During that process I reviewed Offering Memoranda of the

Firm’s clients and I became somewhat familiar with how the Firm advised its clients.

T also discussed the substance of the Firm 'S current Litipation Report 1o be filed with the
Connecticut Banking Department with Mr. Kelly. In addi®on I reread the Firm’s Compliance
Manual and prepared an examination outline which emphasized the compliance duties of the
SBAM personnel. 1used this outline to test the compliance system.

II. Structure of the Firm and the Firm’s Clients

The Firm has been a federally registered investment adviser since 1999. The Firm has no
individual clients. SBAM advises a group of funds of hedge funds (the “Select Access Funds”),
two asset-based lending funds (the “Genesis Funds™), a group of venture capital funds (the
“Venture Funds”) and a distressed securities fund (the “Vantage Point Fund” and, together with
the Select Access Funds, the Genesis Funds, and the Venture Fung}s, the “Funds”).

SB 000577

SEC-NY8127-000002792




1. The Select Access Funds

The Select Access Funds are a group of multi-strategy funds of hedge funds. The Select

Access Funds have invested with a carefully selected group of hedge find managers throughout
the hedge fund industry. Individual investors in the Select Access Funds have the benefit of ,
management at two levels, selection and monitoring of managers by SBAM and the actual
management of funds by the individually selected fimd managers. SBAM tracks the
performance of a broad group of managers and then selects managers and allocates funds to
maximize risk-adjusted performance. These fundsare closed to new investors and are being
“wound down.

The Select Access Funds pay SBAM an annual advisory fee based on net asset value
payable in arrears. In addition, affiliates of SBAM which are member-managers of each of the
Select Access Funds may receive an annual performance allocation, subject to the performance
of the funds. The executive officers of SBAM also serve as the managers of the entities which
are the member-managers.

The Select-Aceess Hunds-are-Select-Access ELC,-Select-Access- (nstitutionab L Cand— o
Select Access IIT LLC.

2. Genesis Merchant Partners

SBAM is also investment advisor to Genesis Merchant Partners, LP and Genesis
Merchant Partners II, LP (the “Genesis Funds™). The objective of the Genesis Funds is to seek

————————consistentreturns primarily by making-strategic-and-opportunistic-toans; omrasecured-and

unsecured basis, to domestic or foreign borrowers. These borrowers include small and micro-
cap public companies, private companies and special purpose real estate and other niche
businesses. The focus of the Genesis Funds’ investment is on markets which SBAM considers
underserved, out of favor, ignored, less than prime, or distressed. ‘The purpose of these types of

1 investmentsisto generate higher returns than the typical asset backed loan find. The Genesis

Funds are not limited to the types of investments detailed above and may make investments in a
broad range of investments at the discretion of SBAM.

The Genesis Funids pay SBAM a monthly management fee based on net asset value and
~ may make an annual performance allocation to the general partner of the Genesis Funds.. The
general partner is owned by persons who may be considered to be related persons to SBAM.

3. Venture Funds

SBAM advises the Venture Funds, which have typically made investments in private
placements. They may also invest in public companies or in other managed vehicles. The
Venture Funds invest in a number of sectors including, but not limited to technology, health care,
business services, finance, and transportation. These funds are cuffently closed to new investors
and one is winding down its operations.
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The Venture Funds pay SBAM a quarterly advisory fee based upon assets under
management, In addition, affiliates of SBAM which are member-managers of the Venture Funds
may receive an annual performance allocation, subject to the performance of the funds. The
executive officers of SBAM also serve as the managers of the entities which are the member-
managers. The Venture Funds are structured to require long-term investment by investors in
those funds.

The Venture Funds are Sands Brothers Venture Capital LLC, Sands Brothers Venture
Capital IT LLC, Sands Brothers Venture Capital 11l LLC, Sands Brothers Venture Capital IV
LLC, 280 Ventures LLC, Granite Associates LLC, and Katie and Adam Bridge Partners, L.P.

4. Vantage Point Fund

The Vantage Point Fund was organized in 2009 and commenced operations in March
2009. The Vantage Point Fund invests primarily in mortgage related debt, The Vantage Point
Fund will pay to SBAM a monthly management fee equal to 2% annually, and, subject to
performance, will make a 20% annual performance allocation to the general partner of the
Vantage Roint Fund, which is owned by related persons of SBAM, subject to a high water mark.

- The Vantape Point-Fund-will charge-an-operational-fee-(in-addition-to-the-monthly-management——0Mm8——————

fee) equal to the greater of (i) approximately 0.000667% (1/15 of 1% monthly) of the net assets
of the Vantage Point Fund or (i) $10,416.66 per month ($125,000 annually).

5. SBAM Personnel

Martm and Steven Sands are the co-founders of the Fum and are the Senlor Portfolio

rnanages ChnstopherKelly is the Ch]ef Comphance Ofﬁcer and Chlef Operatmg Oficer He is
responsible for the Firm’s compliance and he is responsible for operations which do not involve
investment decision-making,

* There is one Portfolio Manager who has more direct responsibility for management of

—————certain-of the-funds—Gavin-Watson-manages-the Venture Funds-and-the-Genesis Punds—Pavid—————————

Klein and David Claroni have recently joined the Firm as Analysts.

mmemyﬁe%tm%mdnﬁﬂmﬁmmmt&mew—ww“

Rosalyn Warg is the Executive Assistant and Office Manager. Ms. Warg has assumed
some of the compliance duties of the prior Executive Assistant. She has some ministerial
compliance responsibility. There are two drivers who are employed by the Firm, John Antonetti
and Claude Maynard, Sr. In addition Anita Sands, Martin and Steven Sands’ mother, is
employed as a consultant by the Firm and Hugh Marasa is Director of Marketing. He is a
salaried employee whose job is primarily to retain clients. In addition,-he discusses investments

in other SBAM managed funds with investors in other SBAM funds. Mr. Marasa is now resident
in San Francisco. Rosalind Tsai is the Executive Assistant to Steven Sands and performs
ministerial tasks based on his duties for SBAM.
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6. Trading

The Firm does little trading for its clients; it has few positions with significant liquidity.
Trades in the Venture Funds and the Vantage Point Fund are executed with the registered broker-
dealer, Laidlaw & Co. Laidlaw may be deemed to be an affiliate of the Firm based on related
ownership. As the Firm’s Portfolio Managers are required to secure best execution for its
clients, Laidlaw’s discounted charges generally make it the best selection for these trades. The
Firm does not trade for the Select Funds. The Venture Funds and the Genesis Funds have few
trades

7. Statements and Subscription Agreements

Depending on the requirements of the individual Offering Memorandum, the Firm
provides the investors in its client funds reports on a monthly or a quarterly basis. As all of the
clients became investors through private offerings of securities in the various funds, I reviewed a
sampling of subscription agreements for completeness and to insure that they existed and are
readily available.

8. Custody

SBAM mkpq_ﬂ'leypnciﬁnnq that it has custody of its clients’ assets.-as-it-has custody of

some securities; however, it is not subject to the SEC’s surprise audit rule for brokers with
custody. It provides monthly or quarterly reports to its fund investors as well as sending its
audits to them. The audits are done by PCAOB accountants. SBAM is not subject to the SEC’s
surprise audit rules based on custody.

9. Regulatory examinations and orders

i October—2010—SBAN, Muartin—Sands —and—Steverr Sands —settted —administrative

proceedings with the United States Securities and Exchange Commission (“SEC”). The SEC
alleged violations of Sections 204 and 207 of the Invesament Adviser’s Act of 1940 and Rules
204-1 and 204-2, promulgated under that Act, relating to books and records and Form ADV.
This matter arose as a result of a 2004 inspection of SBAM by the SEC. Prior to the notice of an

intention to charge SBAM with violations neither SBAM por -Martin or Steven Sands-had

received any communication from the SEC since 2005. In settlement, the parties agreed to cease
and desist from violations of the law and rules, agreed to be censured, and agreed to pay a

$60,000 Tine.
Durmg the early part of 2010 SBAM provided 59,000 pages of documents to the SEC
III Comphance Manudl

The Firm undertook a complete rewrite of the Compliance Manual in 2008 and has used
this new Manual since May 2008. It changed its prior generic manual into one that deals with

the specific issues facing the Firm on 4 day-to-day basis, The Compliafice Viammal is updated as
necessary. Its last update occurred on June 4, 2010.

Given the small staff and comparatively small amount of fransactions undertaken by the
staff, the Manual has been adapted to reflect the actual amount of compliance personnel with a
specific designation of which person is in charge of which operation and who reports to whom.
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To test the operations detailed in the Manual I prepared an outline of respousibilities and
questioned the Chief Compliance Officer about the conduct of those responsibilities. The
consolidation of space makes physical supervision easier for the Chief Compliance Officer. Mr.
Kelly now is not separated from the Firm’s other personnel, although most of his supervisory
functions can be performed by computer review. [ also requested from Christopher Kelly
selected samplings of essential documents and reviewed those documents to insure compliance
with the provisions of the Manual.

I describe below the results of discussions with Christopher Kelly and the compliance
system at the Firm.

A. Emails

I discussed the preservation and retrieval of emails with Christopher Kelly. I also
discussed the preparation of emails and the review of their content. When any investor-related
email is prepared to be sent outside of the office it must be prepared in draft and reviewed by
Christopher Kelly prior to its distribution.

The Firm uses a third party service provider, Global Relay, as a backup for its primary
record of emails. It also provides surveillance of all emails. In the event that emails must be

recovered the Firm can tetrieve over 200,000 emails within one day. The system does not
employ discs so thatthere is no long search requirement.

.In reviewing emails the Firm employs a key word search capability in addition to the
actual reading of each email before it is sent. The Firm is small enough and has so few
employees that Christopher Kelly is able to review each emall to be sent to external individuals
personally.

The principals of the Firm, Martin and Steven Sands, have adopted a policy of never
sending emails. Christopher Kelly has had and continues to have meetings with the staff in
connection with the proper preparation of emails and the need -to have them approved prior to
sending, Mr. Kelly anticipates that Ms. Warg will function as an extra layer of compliance
review as she will draft many of the emails and perform a review prior to submission to

Chyistopher Kelly. At the May 2008, November 2008, April 2009, and April 2010 compliance
meetings a major topic was avoiding the 1mproper use of emails and the use of improper
language in emails

B. Miscellaneous Compliance Provisions

a. Persgnal Trading Policy

I reviewed with Christopher Kelly the way in which he reviews trades and how he
enforces the policy. In connection with that review he provided the list of access persons at the
Firm and the requirement of providing current brokerage statements for access persons. Mr.

Kelly’s trades are reviewed by Hugh Marasa.

The order requiring trades by Martin Sands and his family to be reviewed by Mr.
Kelly has expired. There is no longer any need to perform that review.
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b. Reports to Investors in Funds

The Firm prepares a Monthly Fund Review for the Genesis Funds, Select Access
Funds, and Vantage Point Fund. I reviewed a sampling of Monthly Fund Reviews. Christopher
Kelly performs a prior review for accuracy before the statements are sent to prevent
misstatements or misrepresentations.

¢. Preservation and Access to Compliance Documents

.

All compliance documents are maintained on Christopher Kelly’s hard drive. I
tested this system to insure that he had instantaneous access to documents which might be
requested in an examination or which he might need to refresh his recollection about reviews he
performed or other lists or other documents which show compliance with procedures in the
Compliance Manual, ’

In prior reviews I have requested subscription agreements for private offerings of
securities which he was able to produce immediately. He was also able to produce originally
signed documents based on his archiving system. To prevent tampering or unauthorized access
to these documents each computer has access codes.

d. Agreements with Placement Agents

In prior reviews I reviewed Placement Agent Agreements but I did not review
those agreements for this review. As there was no activity by these Placement Agents, there was
nothing to review. There are existing agreements with Lane Capital Markets and with
Alternative Asset Investment Management Securities, with which there has been no activity.

e. Restricted List and Market Timing

I reviewed the procedures for the restricted list with Christopher Kelly. They
have not changed since the last report. Each person in the Firm is trained to discuss public
companies with Christopher Kelly. He periodically reminds each Portfolio Manager of that
person’s responsibility to discuss public companies and the trading in their securities with him, I
reviewed the restricted list.

I discussed the prevention of market timing and discovered that it is easy to
prevent at the Firm because it is so small and because there are so few #rades executed. Each

trade must be reviewed by Christopher Kelly before it is executed. Unlike most compliance
officers, Christopher Kelly is not required to "test" for market timing as he reviews every trade
prior to consummation and can determine what is involved. ‘ :

f. Overall Supervision

Unlike most Firms the Chief Compliance Officer sees or speaks with every
employee of the Firm almost every day. He literally looks at_every transaction the Firm

undertakes and he looks at all ofthe Firm’s business. He looks at every trade. He has the ability
to inspect all of the Firm’s activities with a view toward identifying any negatives.

C. Testing the Compliance Manual, its procedures and.its effectiveness

I discussed the following Manual responsibilities with Christopher Kelly and verified the

descriptions in the Manual.
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[. Responsibilities of Chief Compliance Officer
A. Review and modifications of Firm policy
Mr. Kelly has conducted a review within the last six months.
B. Form ADV

Mr. Kelly completed the narrative Part 2 of Form ADV in a timely manner and he has amended
Part | slightly. The review and amendment of Form ADV is Mr. Kelly’s responsibility.

C. Supervisory responsibilities of various states

The Firm only has clients in New York and Connecticut and Mr. Kelly is responsible for staying
current with any filings or requirements.

E. 13d and 13greports
The Firm has never had to file these reports.
F. Code of Ethics

1. Consent for independent business practices

Not applicable
2. Prohibited conduct—conflict of interest

Mr. Kelly is involved in all discussions of any potential deals and agreements and is able to
assess any potential conflicts

3 Compronising Situations
Mr. Kelly evaluates potential compromising situations on day-to-day basis as they may arise.
4. Personal securilies transactions

Employees submit and sign off annually; however, none have occurred this vear.

5. Conflict of interest disclosure

NI, Kelly 15 involved in these discussions before any transactions are eifected.
_ 6. Director of publicly held company
Not applicable
G. Personal Account Trading Policy

1.__Maintains current records of all personal seenrities fransactions of

Access persons
2. Pre-approval of all transactions

Mr. Kelly maintains records and pre-approves all transactions.

3 Tnitial and-anmuat reports—10 and 45 days
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The initial report is part of any new hiring package and the annual report is accomplished within
the time period.

4. Quarterly personal securities trading report

. This report is not required. It is superseded by a pre-approval process which is before the fact
rather than after.

S. Transaction record—file for each employee
Mr. Kelly pre-approves all transaction and maintéins arecord of each form.
6. Test reports for front running, scalping, or other abuses—sign off
Mr. Kelly performs this analysis when he reviews statements and pre—approveé transactions.
H. Whistle Blower Policy
1. Open door policy

2. Acknowledge receipt of communications

There has never been an issue of whistleblowing
I. Periodic Review of Corﬁpliance procedures and policies
1. Review annually

Mr. Kelly reviews the policies andproceduyes on an on-going basis and especially prior to the
annual compliance meeting:

2. CompHlance waimng

This waining occurs annually in April on the occasion of the annual compliance meeting for Firm
personnel.

3. Monitor and test internal compliance through internal audits

Mr. Kelly performs this function by looking at every transaction; however, there have been no
transactions this year. '

4. Insure proper registration
There is no individual registration.
5. Report violations to a manager

That occurs when there are complaints.

6. Complaints
The Firm has adopted the SEC policy defining a complaint as a written complaint. This year
there have been six written complaints. Most of the complaints were about liquidity. One

complaint concerned performance and one complaint involved a former fund investor who had
withdrawn from the fund. He wanted to receive subsequent statements even though he had left
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the fund sometime before. Mr. Kelly reviewed cach complaint to insure that there was an
appropriate response.

J. Maintain Section 204 Books and Records
K. Fiduciary duty
1. Manager’s advice in the best interests of the client
Mr. Kelly reviews every transaction prior to execution and has that opportunity to review advice.
L. Custody
Addressed in the narrative above.
M. Quarterly Account Statements

There is an annual audit of each fund. Investors in the Genesis, Vantage, and Select Funds
receive monthly reports.

N. Solicitation

See above for discussion of Placement Agent Agreements.

O. Managers must tell Chief Compliance officer of fund interests and the Chief
. Compliance Officer must review offers for compliance.

M. Kelly periodically reviews the Private Placement Memoranda for the funds and updates them
asnecessary.

1. Director of Marketing provides copies of all advertising to CCO prior
to use. '

The primary ongoing advertising is what is referred to as a Fund Review. These documents are
sent to investors monthly and are distributed by the third-party administrator. Mr. Kelly also
reviews any presentation to investors as well as occasional letters to investors.

2. Chief Compliance officer must review and approve all advertising

Mr. Kelly reviews all advertising material prior to its distribution.

P. Disclosures to the public and to regulators

1. Chief Compliance Officer and Managers determine whether
amendment must be made.

Chief Compliance officer prepares the amendment. The Firm’s size makes it easier for him to
know about all of the Firm’s activities. '

Q. Electronic Communications
1. Chief Compliance Officer supervises

In practice the Chief Compliance Officer is responsible for approval and often preparation.

ES
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2. Chief Compliance Officer and Executive Assistant review for the
following; '

a. Timely notice
b. Access is the same as in paper form.
c. Evidence of delivery

a4 Qecuritu
a. o

Emails have a back-up system and are accessible by password only. Each individual who may
access the system has a password. There is a separate compliance drive to which only Mr. Kelly
has access.

3. Chief Compliance Officer monitors the Firm’s use of the Internet.
a. The Firm's website is password protected

There are no individual fund websites. The Firm has a website but only the cover page is
accessible to the public. All other pages are password protected.

There are no managed accounts.
R. Principal and Agency cross-transactions

1. Manager and Chief Compliance Officer review to insure that decisions
are made based on the best interests of the client

Theré were no cross-transactions.
S. Inside Information

1. Questions about inside trading referred to Chief Compliance Officer.

Z—Report-any-inside-fradingto-Manaper-or-Chief Complanece-Officer

There are very few public company trades. Mr. Kelly is aware of them prior to their

b—ifmanaged-accounts;password-protectionisnot required————————————————————

———————————consummatiomand-reviews themfor-potentiat-insider-trading.

3. Chief Compliance Officer makes the decision about whether employee
can frade or not. o .

4. Chief Compliance Officer supervision

a. Provide information on a regular basis

b. Apswer questions
.c. Resolve issues

d. Review policy and update.

10
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a. Mainfain list that the Firm is analyzing.
b. Maintain restricted list

There is a restricted list based on the companies with which the Firm is involved.
c. Determine blackout periods

d. Remind Managers that investment opportunities go firstto the
clients. |

e. Trade with Section 16 short swing profits rule in mind.
f. Assign new analyses to non-conflicted employees.

6. Chief Compliance Officer must make a report to the Managers when he
suspects inside trading.

* No such report has ever been made.

T. Trading practices

1. No IPO without prior approval of Chief Compliance Officer.
The Firm does not purchase IPOs.

2. Chief Compliance Officer must confirm thata trading record reflecting
bunched trades is maintained. '

No bunched trades.

3-Ampletecords to-insure that there are o manipulative or-deceptive
trades. )

The Chief Compliance Officer reviews all transactions and performs those reviews with
manipulative or deceptive practices in mind.

4—Chief Compliance—Offieer—reviews—each—trader’s—short—sales————————
periodically.

PPN 2 s - i
THEIC-HaVEeDCeR N0 Snort sales:

5. The Chief Compliance Officer reviews annually the allocation of
brokerage commissions and soft dollar discourse as well as conflict of
interest.

All trades cost 1 or 2 cents per share. The Firm typically uses Laidlaw which, because of its
affiliation, gives the Firm a discount on trade costs.

6. The Chief Compliance Officer must investigate brokerage allocation
and soft dollar abuse complaints from employees.

There are no soft dollar payments to the Firm.

11
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U. Complaints

1. Chief Compliance Officer handles all written complaints

Mr. Kelly reviews complaints and maintains a Complaint file. See more detailed discussion of
this year’s complaints above.

2. Employees must report all complaints to the Chief Compliance
Officer.

V. Anti-Money Laundering
1. Reported to Chief Complianée Officer.
2. Evaluate Activities.
There have never been any anti-money laundering referrals.

3. Chief Compliance Officer and Managers to determine if there should
be additional action based on the seriousness of the matter.

4. The Chief Compliance Officer may not accept funds from a

: . 4. 3. . 1 1 3 1 A4t J bt
prospective-investoruntil-that persorrischecked against the OFAC Tist:

5. The Chief Compliance Officer or his designee must review background
information on each prospective investor.

6. The Chief Compliance Officer or his designee must make AML filings
in conjunckion with the Managers.

—t Il Respoensibilities-of the Bxecutive-Assistant; Fund Processorsand-the-Chief Complianee——m—————

Officer which may be done individually or in combination

Rather than the strict recitation of duties which seem to be required of the Executive Assistant
her role is more of a reminder for other people.

A. The Chief anpliannp Officer and the Executive Assistant maintain. files

— | Officer maintains the compliance files.

In reality the Executive Assistant has no independent responsibility and the Chief Compliance

» B. Deliver the manual and acknowledgment agreement to employees.
This function is performed by the Executive Assistant at the time of hiring.
C. Maintain required balances.

Mr. Kelly has assumed responsibility for this function. This item refers to the balances which

must be kept with IARD for registration purposes.
D. Distribute Code of Ethics.

The Executive Assistant delivers this document to new employees:ﬁ? .

E_ Managers, the Chief Compliance Officer, and the Executive Assistant.
safeguard information.

12
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The Executive Assistant gives the Chief Compliance Officer correspondence to review and helps
send emails to investors.

F. Responsible for compliance with side letters.

There are no side letters which are currently effective. If there were a need to comply with the
provisions of a side letter, it would be the Chief Compliance Officer’s responsibility.

G. Privacy Policy

The Fund Processor assures that the privacy policy is distributed to investors with written
statements.

1. Policy given out with subscription documents
2. Maintain record of recipients of privacy policy

This information is kept in a log and is maintained by the Genesis and Vantage Funds’ Fund
Processor. The Fund Processor is Greenwich Fund Services.

3. Sent annually to all investors in a fund.

4
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observe privacy policies.

H. Deliver Form ADV PartII to any new client
This function is handled by the Fund Processor.

1. Deliver annuaﬂy—204(3) statement to each client,

I. the Chief Compliance Officer and administrator insure that errors in
accounts are corrected to make the client whole.

J. Develop and implement written business continuity plan along with the Chief
Compliance Officer and Managers.

The Executive Assistant does participate in the updating of this plan and concentrates on the data
processing function and on the updating of information.

K. The Executive Assistant maintains the books and records required by Exhibit
B to the manual.

The Executive Assistant has a role but is not solely responsible.

IV. Specific Recommendations

Given the periedic review of the Compliance Manual-to-keep-it-current; the small size of —
the Firm, the few employees, and the ability of the Chief Compliance Officer to review each
transaction and to speak to each employee of the Firm immediately, the compliance system at the
Firm functions well. It is uniquely dependent on the skill of the Chief Compliance Officer.
While there are built in back-ups for some of his functions, the Firm relies on the ability of

Christopher Kelly to perform these functions. . =
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The Compliance Manual should reflect the roles of the Fund Processor and the
admihistrators in the compliance process.

Generally, the Firm’s compliance system functions well to prevent reporting and
disclosure violations and to insure that information is retained and diswibuted as necessary.
Should Christopher Kelly or Rosalyn Warg leave the Firm, the Senior Portfolio Managers would
be required to find individuals with their skills to perform all of the functions that they perform
to insure that the compliance system continues to operate effectively. Most of the compliance
function is performed by Mr. Kelly. Without his hands-on scrutiny the system would probably
break down.

The Chief Compliance officer should insure that SBAM is properly registered on March
30, 2012. With the changed minimum requirements for assets under management imposed by
the Dodd-Frank Act and the resulting SEC regulations the Chief Compliance Officer should
confirm that SBAM will be able to maintain its federal registration. Specifically, SBAM may
have less than $100,000,000 under management by the March 30, 2012 deadline. As some of the
SBAM funds have been “winding down” it is possible that SBAM?’s assets under management
may be below the SEC registration threshold. The Chief Compliance officer should also be
mindful of the exemptions from registation for Venture Capital funds and for hedge funds with

——————f—————less—than—$150,006,000—under—management—Should—SBAM—net—qualify—for—an—available —————————

exemption, it may be required to register in New York, where its headquarters is located.

92;4
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Home | Pravious Page

1l Exchange Commissio

Updated as of September 1, 2013

Staff Responses to Questions About the Custody Rule

The staff of the Division of Investment Management has prepared the
following responses to questions about the rule 206(4)-2, the "custody rule”
under the Investment Advisers Act of 1940 and expects to update from time
to time our responses to additional questions. These responses represent the
views of the staff of the Division of Investment Management. They are not a
rule, regulation, or statement of the Securities and Exchange Commission,
and the Commission has neither approved nor disapproved this information.
The adopting release for the most recent amendments to the rule (dated
December 30, 2009, the "Adopting Release") can be found at:

http://www, sec.gov/rules/final/2009/ia-2968.pdf. These responses
supersede the previously posted responses to questions regarding the 2003
amendments to the rule. The adopting release for those 2003 amendments
("2003 Release") can be found at http://www.sec.gov/rules/final/
ia-2176.htm. (Answers that are indicated as modified from the prior version
related to the 2003 amendments may have been either changed or clarified
without substantive change.)

~ I. Compliance Dates (This section I is new and posted March 5,
2010.) ’

Question I.1

Q: An investment adviser that currently sends account statements to its
clients in lieu of those from a qualified custodian now must arrange for
the account statements to be delivered directly by a qualified custodian.
When must the qualified custodian send the first account statements
directly to the adviser's clients?

A: The compliance date is March 12, 2010. Accordingly, qualified
custodians must deliver account statements for all periods ending on or
after March 12, 2010. Thus, quarterly statements ending on March 31,
2010, must be sent by qualified custodians directly to clients. The
account statement need only cover the period between the compliance
date and March 31, 2010 (but may of course also cover periods before
March 12).

Question 1.2

Q: Some investment advisers have omnibus account arrangements with
qualified custodians who have no client information and thus do not
deliver client statements. Advisers are converting these relationships to
meet the requirements of amended rule 206(4)-2, but such conversions
require obtaining new account documentation from clients and system
reprogramming, which may not be feasible in time for the qualified
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custodian to send account statements for the period ending March 31,
2010. May these advisers have more time to complete these
conversions?

A: The Division would not recommend enforcement action to the
Commission if an adviser modifying an omnibus arrangement as
described above complies with rule 206(4)-2(a)(3) for those accounts no
later than the delivery of the account statement for the third quarter of
2010, provided that (i) the adviser sends notice to each client no later
than the time of sending the account statement for the peridd ending
March 31, 2010, clearly describing the way in which the adviser intends
to change the account arrangements to comply with the amended rule
and the expected timing of those changes, and (ii) the adviser undergoes
a surprise examination for 2010.

Question 1.3

Q: Must the surprise examination required under rule 206(4)-2(a)(4) be
completed before December 31, 20107

A: No. The surprise examination must commence on or before December
31, 2010 but does not need to be completed until 120 days after the
time chosen by the accountant performing the surprise examination. If
the adviser itself maintains client assets as qualified custodian, the first
surprise examination must commence no later than six months after
obtaining the internal control report. For an adviser that becomes subject
to the rule after the effective date, the surprise examination must
commence within six months after it becomes subject to the rule.
However, as a transitional matter, the Division would not recommend
enforcement action to the Commission if an adviser that becomes subject
to the rule after the effective date has its first surprise examination
commence by the later of six months after the adviser becomes subject
to the rule or December 31, 2010. (Modified March 15, 2010)

Question 1.4

Q: Does the requirement that the accountant performing an annual audit
on a pooled investment vehicle for purposes of compliance with the rule
must be registered with and subject to regular inspection by the Public
Company Accounting Oversight Board ("PCAOB") pursuant to rule 206
(4)-2(b)(4)(ii) apply to the 2009 fiscal year?

A: This requirement applies to audits for fiscal years beginning on or
after January 1, 2010.

Question 1.5 P
Q: Section III.B.3. of the adopting release (transition section) indicates
that for pooled investment vehicles, "[a]n investment adviser to a pooled
investment vehicle may rely on the annual audit provision if the adviser
(or a related person) becomes contractually obligated to obtain an audit
of the financial statements of the pooled investment vehicle for fiscal
years beginning on or after January 1, 2010 by an independent public
accountant registered with, and subject to regular inspection by, the
PCAOB." Does this mean an adviser must be a party to a written
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engagement letter with the auditor?

A: No. The obligation to obtain an audit may be evidenced in a
partnership agreement, disclosure statement, or engagement letter with
the auditor. See 2003 Release, Footnote 47.

Question 1.6

Q: Under rule 206(4)-2(b)(4), an independent public accountant
performing an annual audit on a pooled investment vehicle in lieu of the
required annual surprise examination must be registered with, and
subject to, regular inspection by the PCAOB. The effective date of the
rule is March 12, 2010. If an accountant is not currently subject to
regular inspection by the PCAOB, may the adviser satisfy the
requirement for exemption from the surprise examination if the
accountant becomes subject to regular inspection by the PCAOB before
the issuance of the audited financial statements for the pooled
investment vehicle's 2010 fiscal year?

A: Yes.
Question 1.7

Q: Rule 206(4)-2(a)(6) requires that an adviser or its related person that
maintains client assets as a qualified custodian must obtain (or receive
from the related person) a written internal control report (e.g., Type I1
SAS 70 report) regarding the adviser's or its related person's custodial
practices. What is the compliance date for the internal control report?

A: The compliance date for obtaining an internal control report is
September 12, 2010 for advisers subject to the requirement on March
12, 2010. Advisers that are newly subject to Rule 206(4)-2(a)(6) (e.g.,
newly maintaining, or having a related person maintaining, client assets
as a qualified custodian after March 12, 2010) must obtain the internal
control report within six months of becoming subject to the requirement.

Question 1.8

Q: Rule 206(4)-2(a)(6) requires that an adviser or its related person that
maintains client assets as a qualified custodian must obtain (or receive
from the related person) a written internal control report (e.g., Type II
SAS 70 report) regarding the custodial services of the qualified
custodian. Does the internal control report need to address the
effectiveness of controls over custodial services prior to March 12, 2010,
the effective date of the amended rule?

A: No, the internal control report does not need to address the
effectiveness of controls over custodial services prior to March 12, 2010,
the effective date of the amended rule, even if it results in a shortened
examination period for the 2010 internal control report.

Question 1.9

Q: Currently, qualified custodians often obtain custody-related SAS 70
reports prepared on a regular reporting cycle. If a qualified custodian
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obtained a SAS 70 report in 2009 and plans to obtain a SAS 70 report in
2010, is the qualified custodian expected to alter its reporting cycle to
meet {or aliow its related person investment adviser to meet) the initiai
September 12, 2010 compliance date?

A: No, a qualified custodian that obtained a custody-reiated SAS 70
report in 2009 is not expected to alter its reporting cycle in 2010.

Question I.10 .

Q: When must advisers registered with the SEC begin 'using the amended
Form ADV?

A: Advisers must provide responses to the additional questions in
amended Form ADV in their first annual updating amendment after
January 1, 2011. Advisers who file an initial Form ADV before the
updated Form ADV is available in IARD may use their first annual
updating amendment to provide answers to these additional questions.

II. Definition of Custody; Scope of the Rule
Question II.1

Q: If an adviser inadvertently receives securities from a client, under the
amended rule may the adviser forward the securities to the qualified
custodian instead of returning the securities to the client?

A: No. If the adviser does not return the securities to the sender within
three business days, the adviser not only has custody but has also
violated the amended rule's requirement that client securities be
maintained in an account with a qualified custodian.: However, the
Division would not recommend enforcement action to the Commission
under certain circumstances if an adviser inadvertently receives tax
refunds from tax authorities, or client settlement proceeds from
administrators in connection with class action lawsuits and other legal
actions, or stock certificates, dividends, or evidence of new debt from
issuers in connection with class action lawsuits involving bankruptcy or

) business reorganization, and forwards these client assets within five

" ~business days of its receipt'and maintains appropriate records. See

Investment Adviser Association, SEC Staff Letter, (Sept. 20, 2007),
available at http://www.sec.gov/divisions/investment/noaction/
2007/1aa0382007.pdf. (Modified March 5, 2010.)

Question II1.2

Q: If an employee of an advisory firm serilgas as a trustee to a firm client,
does the firm have custody? ‘

A: Generally, yes. The role of the supervised person as trustee is
imputed to the advisory firm, thus causing the firm to have custody.

Footnote 139 of the Adopting Release explains, however, that the role of

the supervised person as trustee will not be imputed to the advisory firm
if the supervised person has been appointed as trustee as a result of a

http://www.sec.eov/divisions/investment/custodv faa 030510.htm 126/2015



Staff Responses to Questions About the Custody Rule Page 5 of 22

family or personal relationship with the grantor or beneficiary and not as
a result of employment with the adviser. A similar analysis would apply
where the supervised person serves as the executor to an estate as a
result of a family or personal relationship with the deceased. A personal
relationship developed as a result of providing advisory services to a
client over many years is not the type of "personal relationship"
contemplated by footnote 139. (Modified March 5, 2010.)

Question I1.3

Q: If an adviser manages client assets that are not funds or securities,
does the amended custody rule require the adviser to maintain these
assets with a qualified custodian?

A: No. Rule 206(4)-2 applies only to clients’ funds and securities. (Posted
2003.) ’

Question I1.4

Q: Does an adviser have custody if it has authority to transfer client
funds or securities between two or more of a client's accounts maintained
with the same qualified custodian or different qualified custodians?

A: Under rule 206(4)-2(d)(2)(ii), an adviser has custody if it has the
authority to withdraw client assets maintained with a qualified custodian
upon the adviser's instruction to the custodian. We do not interpret the
authority to withdraw assets to include the limited authority to transfer a
client's assets between the client's accounts maintained at one or more
qualified custodians if the client has authorized the adviser in writing to
make such transfers and a copy of that authorization is provided to the
qualified custodians, specifying the client accounts maintained with
qualified custodians. (Modified May 20, 2010.)

Question I1.5.A

Q: Does an adviser have custody if it has authority to instruct the
qualified custodian that maintains a client's account to remit the funds or
securities from the account to the same client at his or her address of
record?

A: We do not interpret the authority to instruct the qualified custodian
maintaining a client’s account to remit the funds or securities from the
account from time to time to the same client at his or her address of
record as having custody if (1) the client has granted such authority to
the adviser in writing and a copy of that authorization is provided to the
qualified custodian, (2) the adviser has no authority to open an account
on behalf of the client; and (3) the adviser has no authority to designate
or change the client's address of recordswith the qualified custodian.
(Modified September 9, 2010) '

Question I1.5.B

Q: Many qualified custodians are subject to regulatory requirements
designed to protect against improper or unauthorized changes of
address. For example, broker-dealers must send a customer who is a
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natural person a notification of a change of address to the customer's old
address on or before the 30th day after receiving a notice of the
requested change pursuant to Rule 17a-3(a)(17)(i}(B)(2) under the
Securities Exchange Act of 1934. Similarly, banking regulators have
issued guidance, such as Federal Reserve System Supervisory Letter SR
0-11 (April 26, 2001), Office of Comptroiler of the Currency Advisory
Letter 2001-4 (April 30, 2001), Federal Deposit Insurance Corporation
Financial Institution Letter 39-2001 (May 9, 2001), Office of Thrift
Supervision CEO Letter No. 139 (May 4, 2001), and National Credit Union
Administration Letter No. 01-CU-09 (September 2001), providing that
banks should send confirmation of a customer request for a change of
address to both the old and new address on record. If an adviser has a
reasonable belief that the qualified custodian, upon receiving the request
for change of address, sends a notice of such change to the client at the
client's old address of record, may the adviser change a client's address
of record with the qualified custodian and still rely on the answer to
Question II. 5. A?

A: Yes. (Posted September 9, 2010)
Question II1.6

Q: If an adviser has the ID number and password to a client's pension
fund account to rebalance and adjust investments in the account, does
the adviser have custody?

A: The adviser has custody if password access provides the adviser with
the ability to withdraw funds or securities or transfer them to an account
not in the client's name at a qualified custodian. (Posted May 20, 2010)

Question I1.7

Q: An adviser has a related natural person who is the owner of an
account to which the adviser provides advisory services. The adviser
otherwise does not have custody under the rule. Does the adviser have
custody simply because the related natural person has the ability to
withdraw his or her own assets by virtue of being the account holder?

A: If the related person is a natural person and is both the legal and
beneficial owner (e.g., he or she is not the trustee of another person) of
the account and the beneficial owner for purposes of the securities laws,
this related person's access to his or her own account will not impute
custody to the adviser. (Posted May 20, 2010)

Question II.8

Q: Under what circumstances does an indebendent public accountant
engaged by an adviser for purposes of complying with the rule need to
be registered with, and subject to regular inspection by, the PCAOB?

A: An accountant must be registered with, and subject to regular
inspection'by, the PCAOB if it is engaged to (1) perform an annual audit
of a pooled investment vehicle in accordance with rule 206(4)-2(b)(4);
(2) perform an annual surprise examination of an adviser that maintains
client assets with a qualified custodian that is the adviser or a related
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person of the adviser in accordance with rule 206(4)-2(a)(4); or (3)
prepare an internal control report in accordance with rule 206(4)-2(a)(6).
(Posted March 15, 2010)

Question II.9

Q: Must a registered investment adviser comply with rule 206(4)-2 with
respect to the funds and securities of a person to whom the adviser
provides investment advisory services but from which the adviser
receives no compensation? '

A: Yes. Under rule 203(b)(3)-1(b)(4), an adviser relying on the
exemption from registration provided by section 203(b)(3) of the
Investment Advisers Act of 1940 need not count as a client any person
for whom the adviser provides investment advisory services without
compensation. However, rule 203(b)(3)-1 does not control the
determination of when a person is considered the client of a registered
investment adviser for purposes of rule 206(4)-2. (Posted March 15,
2010)

Question II1.10

Q: If an adviser has custody of a client's assets that include a swap
agreement with a counterparty and posts funds or securities as collateral
in connection with the swap on behalf of the client, must the collateral be
maintained with a qualified custodian?

A: Yes. Such collateral must be maintained with a qualified custodian. If
the qualified custodian is a related person, the adviser must receive an
internal control report from the custodian. In addition, the adviser must
undergo a surprise examination unless the custodian is operationally
independent. Both the surprise examination, if required, and internal
control report must be performed by an accountant that is registered
with, and subject to regular inspection by, the PCAOB. (Posted May 20,
2010)

III1. Fee Deductions
Question III.1

Q: A client has instructed its custodian to debit the client’s account for
advisory fees each quarter. The custodian makes all fee calculations,
based on the advisory contract. The adviser does not calculate the fee,
nor does it send a bill. Does the adviser have custody?

A: If the qualified custodian is not a related person of the adviser, the
adviser does not have custody. Under these circumstances, the custodian
is acting only as agent for the client, and the adviser does not have
access to the client's funds. (Modified May 20, 2010.)

IV. Account Statements; Surprise Examinations

Question IV.1
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Q: May account statements be delivered electronically?

A: Yes. Electronic delivery is permissible, if (1) the client has given
informed consent to receiving the information electronically; (2) the
client can effectively access the electronically delivered information; and
(3) evidence of the delivery is received, such as an email return-receipt
or other confirmation that the information was accessed. See Use of
Electronic Media by Broker-Dealers, Transfer Agents, and Investment
Advisers for Delivery of Information; Additional Examples under the
Securitiés Act of 1933, Securities Exchange Act of 1934, and Investment
Company Act of 1940, Release No. 33-7288 (May 9, 1996) [61 FR 24644
(May 15, 1996)]. These guidelines are available at
www.sec.gov/rules/concept/33-7288. txt.

Advisers whose clients receive electronic statements from qualified
custodians must still form a reasonable belief after due inquiry that the
clients are receiving those statements. The adviser may satisfy this
requirement by, for example, being copied on the email notifications of
account statement postings sent to clients in addition to having access to
client statements on the custodian's website, although this is not the
exclusive means of forming that reasonable belief (footnote 21 of the
Adopting Release). (Modified March 5, 2010.)

Question IV.2

Q: Can an adviser voluntarily continue to send its own quarterly account
statements to clients in addition to the statements that the clients
receive directly from qualified custodians?

A: Yes. If an adviser voluntarily sends account statements, it must insert
a legend required under paragraph (a)(2) of the rule urging the client to
compare information provided in its statements with those from the
qualified custodian in account opening notices and subsequent
statements sent to the client for whom the adviser opens custodial
accounts with the qualified custodian. (Modified March 5, 2010.)

Question IV.3

Redesignated as Question XVI.4.
Question IV.4

Q: Is there an example of a report that may be issued by the
independent public accountant performing a surprise examination of the
adviser?

A: Yes. As stated within the Commission's Guidance for Accountants (see
Release No. IA 2969), the surprise examination is a compliance
examination to be conducted in accordance with AICPA attestation
standards. The AICPA has issued an illustrative surprise examination
report to reflect the reporting specified in the Guidance for Accountants.
The illustrative report is available on the AICPAs website at -
http://www.aicpa.org/InterestAreas/AccountingAndAuditing/Resources/
AudAttest/AudAttestGuidance/DownloadableDocuments/
Surprise_Exam Report.pdf.
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Additionally, the AICPA published this illustrative surprise examination
report in the May 2010 edition of the Audit and Accounting Guide -
Investment Companies. (Posted September 9, 2010)

Question IV.5

Q: The Guidance for Accountants
(http://www.sec.qov/rules/interp/2009/ia-2969.pdf) states that the
accountant's surprise examination report must include an opinion as to
whether the investment adviser had been complying with rule 204-2(b)
since the prior examination date. When an investment adviser becomes
subject to the surprise examination requirement for the first time, what
period should such opinion cover?

A: The accountant should report on the investment adviser's compliance
with rule 204-2(b) for a period beginning no later than the date the
adviser became subject to the surprise examination requirement through
the examination date. (Posted December 2, 2010)

Question IV.6.A

Q: Who must file Form ADV-E and the certificate of accounting (surprise
examination report)?

A: Form ADV-E and the surprise examination report must be filed
electronically through IARD by the independent public accountant
performing the surprise examination. Paper filings are no longer
accepted. (Posted December 2, 2010)

Question IV.6.B

Q: How does the independent public accountant file Form ADV-E and the
surprise examination report?

A: This is a two-step process: (1) the adviser must submit a Form ADV-E
in IARD that identifies the independent public accountant who will be
performing the surprise examination (see the IARD Users Manual on
http://www.iard.com/pdf/formADVE guide.pdf ), and (2) the
independent public accountant receives an email from IARD providing a
unique, secure link which allows the accountant to upload a surprise
examination report to IARD (see http://www.iard.com/pdf/formADY-
E.pdf for instructions). (Posted December 2, 2010)

V. Notice to Clients

Question V.1

Q: An adviser uses three different custodians for one of its clients, and
the assets are moved among them depending on the trading in the
account. At any given moment, one or two of those custodians might not
be holding that client's funds or securities. Must the adviser provide the
client with a new notice each time the assets are moved, or can the
adviser provide the client with notice at one time advising the client of all
three custodians?
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A: The adviser can give the client a one-time notice of all three
custodians, and is not required to provide a new notice each time the
assets move among the three. The purpose of the notice is to tell the
client whom to contact to get his assets, if necessary, and this purpose is
satisfied even if the client has to contact three custodians. (Posted
2003.)

VI. Pooled Investment Vehicles
Question VI.1

Q: How does an investment adviser to a pooled investment vehicle
comply with the custody rule if it does not use the "audit provision"?

A: If the financial statements of the pooled investment vehicle are not
audited and distributed to investors in accordance with paragraph (b)(4)
of the rule, the exceptions provided in that paragraph will not be
available to the adviser. As a consequence, the adviser, among other
things, must have a reasonable basis, after due inquiry, for believing that
the qualified custodian sends quarterly account statements to each
investor in the pool and must obtain an annual surprise examination with
respect to the pool's assets. We note that, because the privately offered
securities exception provided in paragraph (b)(2) is not available with
respect to assets of an unaudited pool, the adviser must maintain
privately offered securities owned by the pool with a qualified custodian.
(Posted May 20, 2010)

Question VI.2

Q: When a qualified custodian is required to send account statements
directly to investors in a pooled investment vehicle, should each account
statement be a statement of funds and securities held by the pool and
transactions entered into by the pool, or a statement of the investor's
ownership interest in the pool (e.g., the investor's ending capital balance
in a limited partnership)?

A: Each account statement sent should be a statement of funds and
securities held by the pool and transactions entered into by the pool.
(Modified May 20, 2010:)

Question V1.3

Q: Should the accountant's confirmation procedures for a surprise
examination of a pooled investment vehicle include confirmation with
investors of the pooled investment vehicle?

A: Yes. The accountant should obtain confirmation from investors of (i)
funds and securities held by the pooled investment vehicle as of the date
of the examination and (ii) contributions and withdrawals of funds and
securities to and from the pooled investment vehicle by the investor
since the date of the last examination. The quarterly account statements
required to be sent by the qualified custodian[s] (see also Question VI.2)
should provide investors with the information necessary to respond to
the confirmation. (Posted May 20, 2010)
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Question V1.4

Q: Does each limited partner need to have a separate independent
representative or can one independent representative serve for all limited
partners?

A: The representative can serve for all limited partners, so long as the
representative is, in fact, independent and satisfies the definition in rule
206(4)-2(d)(4). (Modified March 5, 2010.)

Question V1.5

Q: To use the "audit approach" relying on rule 206(4)-2(b)(4), must the
financial statements ,be prepared in accordance with U.S. GAAP?

A: Yes, the financial statements for pooled vehicles must be prepared in
accordance with U.S. GAAP in order to meet the requirements of the rule,
with some exceptions for non-U.S. funds and non-U.S. advisers.

Pooled vehicles organized outside of the United States, or having a
general partner or other manager with a principal place of business
outside the United States, may have their financial statements prepared
in accordance with accounting standards. other than U.S. GAAP so long as
they contain information substantially similar to statements prepared in
accordance with U.S. GAAP. Any material differences with U.S. GAAP
must be reconciled. The Division would not recommend enforcement
action if that reconciliation is included only in the financial statements
delivered to U.S. persons. See generally Goodwin, Proctor & Hoar, SEC
Staff Letter, Feb. 28, 1997. The required audit of those financial
statements must be by an independent public accountant and meet with
requirements of U.S. generally accepted auditing standards ("U.S.
GAAS").

In addition, offshore advisers registered with the SEC are not subject to
the custody rule, with respect to offshore funds. See ABA Subcommittee
on Private Investment Entities, SEC Staff Letter, Aug. 10, 2006 ("ABA
Letter"), available at hitp://www.sec.gov/divisions/investment/
noaction/aba081006.pdf. The terms "offshore adviser” and "offshore
fund" are defined in the ABA Letter. (Modified March 10, 2010.)

Question VI.6

Q: To use the "audit provision" allowed under rule 206(4)-2(b)(4), must
the audit meet the requirements of U.S. GAAS?

A: Yes. If the audit does not meet U.S. GAAS requirements, the adviser
cannot rely upon the "audit provision." (Modified March 10, 2010.)

Question V1.7

Q: Does a fund of funds have to meet the 120-day deadline for sending
out its audited financial statements?

A: The Division has issued a letter indicating that it would not
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recommend enforcement action to the Commission if an adviser relying
on the "audit provision" for a fund of funds distributes the audited
financiais to investors within180 days from the end of the fund of funds'
fiscal year. A fund of funds is a pooled investment vehicle that invests 10
percent or more of its total assets in other pooled investment vehicles
that are not, and are not advised by, a related person of the pool, its
general partner, or its adviser. A "related person" of an adviser includes
officers, partners, directors, most employees, and anyone controlled by,
controlling or under common control with the adviser. See Adopting
Release at footnote 45 and the ABA Letter. (Modified March 5, 2010.)

Question VI.8A

Q: An adviser's client is a pooled investment vehicle that investsin a“
fund of funds, but the "top tier" pool is not a fund of funds as defined in
the ABA Letter because itis affiliated with the fund of funds in which it
invests — for example, the top tier pool is a feeder fund in a master-
feeder structure where the master fund is a fund of funds. If the top tier
pool wishes to rely on the "audit provision," must it distribute its audited
financial statements within 120 days of its fiscal year end, or may it use
the extended 180-day deadline available to the fund of funds?

A: In these circumstances, the auditors of the top tier pool, like the
auditors to the fund of funds, might not be able to complete their work
until the audit reports of the funds underlying the fund of funds are
available. The Division would not recommend enforcement action for a
violation of rule 206(4)-2 against an adviser to a top tier pool that
invests 10 percent or more of its total assets in a fund of funds if the
adviser distributes the top tier pool's audited financial statements within
180 days of the end of the fiscal year of the fund of funds. (Modified
March 5, 2010.)

Question VI.8B

Q: An adviser's client is a "top tier" pooled investment vehicle that
invests in one or more funds of funds. Such top tier pool invests 10
percent or more of its total assets in one or more funds of funds, as
defined in the ABA Letter, that are not, and are not advised by, a related
person of the top tier pool, its general partner, or its adviser. An audit of
the top tier pool cannot be completed prior to the completion of the
audits of the funds of funds in which it invests, whose advisers have up
to 180 days after the end of their fiscal year to distribute audited
financial statements. If the adviser to the top tier pool wishes to rely on
the "audit provision," when must it distribute its audited financial
statements?

A: The Division would not recommend enforcement action to the
Commission under rule 206(4)-2 if the audited financial statements of
the top tier pool are distributed to pool investors within 260 days of the
end of the top tier pool's fiscal year. (Posted April 1, 2011)

Question V1.9

Q: If a pooled investment vehicle is subject to an annual audit and its
adviser is relying on the "audit provision" under rule 206(4)-2(b)(4),
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would the adviser be in violation of the rule if the pooled vehicle fails to
distribute its audited financial statements within 120 days after the end
of its fiscal year?

A: The Division would not recommend enforcement action for a violation

of rule 206(4)-2 against an adviser that is relying on rule 206(4)-2(b)(4)
and that reasonably believed that the pool's audited financial statements
would be distributed within the 120-day deadline, but failed to have them
distributed in time under certain unforeseeable circumstances. (Modified

March 5, 2010.)

Question VI.10

Q: Some registered fund families have organized unregistered money
market funds for investment exclusively by their registered investment
companies, in compliance with rule 12d1-1 under the Investment
Company Act of 1940.2 The financial statements of the unregistered
money market funds are audited, but are delivered to the registered
investment companies, which may be related persons of the adviser.
Under rule 206(4)-2(c), sending audited financial statements solely to
pooled investment vehicle investors that are themselves pooled
investment vehicles and related persons of the adviser does not satisfy
the financial statement delivery requirement under rule 206(4)-2(b)(4).
Must the financial statements of the unregistered money market funds be
delivered to each shareholder in the registered investment companies
investing in the unregistered fund?

A: The Division would not recommend enforcement action to the
Commission under rule 206(4)-2 if the audited financial statements of
the unregistered money market funds are not delivered to the
shareholders of the registered investment companies, provided that the
financial statements are delivered to each registered investment
company's chief compliance officer, audit committee members and the
members of the board of directors who are not interested persons of the
adviser. (Posted March 5, 2010.)

Question VI.11

~ Q: Section 206(4)-2(b)(4) provides that an adviser may comply with the
rule's requirements with respect to an account of a "limited partnership
(or limited liability company, or another type of pooled investment
vehicle)" by delivering audited financial statements of the limited
partnership to investors. In some cases such pooled investment vehicles
are formed where the general partner has only a nominal capital account
and there is a single limited partner. Similarly, a limited liability company
may have a single member. Is there a minimum number of investors that
a limited liability company or other entity must have in order to come
within the meaning of section 206(4)-2{b)(4)?

A: No. (Posted March 5, 2010.)
VII. Privately Offered Securities

Question VII.1
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Q: If the client is a pooled investment vehicle that does not rely on the
"audit provision" under the amended custody rule, may the adviser use
the exception for privateiy offered securities for that ciient?

A: No. The exception provided under paragraph (b)(2) of the rule is only
avaiiable for an adviser to a pool that is audited pursuant to rule 206(4)-
2(b)(4). (Modified March 5, 2010.)

Question VII.2

Q: The limited partnership an adviser manages does not undergsc an
annual audit, and the amended custody rule therefore requires that
privately offered securities owned by the limited partnership be
maintained with qualified custodians. Some of these securities, however,
are recorded only on the books of their issuers that are not qualified
custodians. May the adviser satisfy this requirement of rule 206(4)-2(a)
(1) by keeping the subscription agreement for the security with a
qualified custodian or having the custodian act as nominee for the limited
partnership?

A: Yes. Under this circumstance, an adviser may satisfy the requirements
of rule 206(4)-2(a)(1) by keeping the originally signed subscription
agreement (instead of the security itself) with a qualified custodian or
having the custodian act as nominee for the limited partnership.
(Modified March 5, 2010.)

Question VII.3

Q: When does an adviser have custody when it advises a client with
respect to the purchase of privately offered uncertificated securities, i.e.,
the securities described in paragraph (b)(2)(i) of the rule?

A: Whether an adviser has custody of client funds and securities depends
upon whether the adviser directly or indirectly holds the securities or has
any authority to possess them. Custody does not turn on whether the
securities are maintained with a qualified custodian. Thus, an adviser
that is a general partner of a limited partnership or a trustee of a trust
would always have custody of such securities held by the partnership or
the trust.-An adviser that does not have-such legal-authority to obtain’
possession of such securities would generally not have custody, for
example if the client must sign a subscription agreement to purchase a
privately offered security, and the adviser has no authority to transfer or
redeem those securities without client consent to the issuer. (Posted
March 5, 2010.)

VIII. Independent Representatives .
Question VIII.1

Q: If an adviser appoints an independent represehtative for a client,
must the adviser obtain the client's consent?

A: The rule does not address this point. However, an adviser's fiduciary
duties, client contract or limited partnership contract may require it to
obtain client consent for the appointment. Appointment of a
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representative without consent of the client suggests that the
representative may be controlled by the adviser and is not truly
independent. (Posted 2003.)

Question VIII.2

Q: If an accounting firm acts as the independent auditor (or independent
surprise examiner) of an adviser, may the accounting firm also act as the
independent representative for the limited partners of a pooled
investment vehicle run by the adviser?

A: Likely not. The accounting firm would have to meet the definition of
"independent representative"” set out in the rule. We note that the
concept of independence for purposes of the definition of "independent
representative" under the rule is distinct from the concept of
independence for purposes of the Commission's auditor independence
rules. (Posted 2003.) g

Question VIII.3

Q: If an accounting firm acts as the independent auditor of a pooled
investment vehicle, may the accounting firm also act as the independent
representative for the investors in the pool?

A: Likely not. The accounting firm would have to meet the definition of
"independent representative" set out in the amended custody rule. As
noted in the previous question, the concept of independence for purposes
of the definition of "independent representative” under the amended
custody rule is distinct from the concept of independence for purposes of
the Commission's auditor independence rules.

In addition, if the audited financial statements are intended to be
delivered to the independent representative rather than to the investors
in the pooled vehicle, then the accounting firm would be receiving its own
audit results; in those circumstances, we believe that the accountant
may not be able to act solely in the limited partners' interests. (Posted
2003.)

Question VIII.4

Q: If an adviser is a trustee for a client's trust, can a co trustee be the
"independent representative” to receive statements for the trust?

A: The co-trustee can be the independent representative provided it
meets the tests for independence set outin the rule. (Posted 2003.)

Question VIII.5

Q: Can someone who is an advisory client of an adviser act as an
independent representative for other clients of that adviser?

A: Yes, if it meets the tests for independence set out in the rule. If the
client relationship is a "material business relationship" (or the person has
another material business relationship) with the advisory firm, the person
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will not meet the tests for independence. (Posted 2003.)

Question IX.1

Q: If an adviser that is a qualified custodian uses a sub-custodian (that is
also a qualified custodian) to hold some book-entry securities, may the
adviser send its advisory clients consolidated account statements that
incorporate the sub custodian's account statements, or must the sub-
custodian send separate account statements?

A: If the adviser/custodian's account includes the assets maintained with
the sub custodian, the adviser/custodian can send a consolidated
statement. (Posted 2003.)

X. Auditing Non-Pool Accounts

XI.

Question X.1

Q: Can an adviser use the audit approach under the rule with respect to
the account of a client that is not a pooled investment vehicle (e.g., an
endowment, an individual, or a pension fund)? What if the client co-
invests alongside an audited private pool? )

A: No. The audit approach is not available if the client is not a pooled
investment vehicle; account statements must be sent to the client by a
qualified custodian. The answer does not change if the client co-invests
alongside an audited pool. (Modified March 5, 2010.)

Balance Sheet
Question XI.1

Q: Under what circumstances must an adviser still provide an audited
balance sheet to its advisory clients?

A: Although having custody no longer causes SEC-registered advisers to
be subject to the balance sheet requirement, Item 18 of Form ADV Part
2A requires an SEC-registered adviser that receives the prepayment of
fees exceeding $1,200 per client and six or more months in advance to
include an audited balance sheet in its brochure to clients from whom the
adviser has received such prepayments. (Modified December 2, 2010.)

XII. Trustees

Question XII.1

Q: A related person of an investment adviser (e.g., an officer or director
of the adviser) may act as the trustee of the participant-directed defined
contribution plan established for the benefit of the adviser's employees.
As trustee of the plan, the related person selects the service providers for
the plan, such as an administrator and may select the investment options
available under the plan, e.g., mutual funds. Must the adviser treat the
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assets of the plan as ciient assets of which it has custody?

A: The Division will not recommend enforcement action to the
Commission against an investment adviser that does not treat the assets
of a participant-directed defined contribution plan established for the
benefit of adviser's employees as those of a client of which it has custody
in these circumstances solely because a related person of the adviser is
trustee which may select service providers and investment options for
the plan, provided that (i) neither the investment adviser nor a related
person otherwise acts as an investment adviser to the plan or any
investment option available under the plan and (ii) the investment
adviser and the related person trustee are, to the extent applicable, in
compliance with the Employee Retirement Income Security Act of 1974
(ERISA) and rules and regulations issued thereunder with respect to the
plan. (Posted March 5, 2010.)

Question XII.2

Q: In some trusts, co-trustees are required either by law or the trust
instrument in order to protect the trust beneficiaries from the actions of a
single trustee acting alone. In these situations, no co-trustee is able to
withdraw assets without the prior written consent of the other co-trustee
(s). Would an adviser acting as trustee in this type of arrangement have
custody of the trust's assets for purposes of the rule?

A: The Division would not consider an adviser to have custody in such
circumstances, provided that (i) the trust has a co-trustee that is a bank
or a trust company that meets the definition of a qualified custodian
under rule 206(4)-2(d)(6) and is not a related person of the adviser, (ii)
the qualified custodian delivers account statements directly to each co-
trustee that is not itself the custodian, and (iii) under the trust
instrument or by law the withdrawal of any assets of the trust by the
adviser requires the prior written consent of all of |ts co-trustee(s).
(Posted March 10, 2010.)

Question XII.3

Q: For estate planning and other purposes, some people form revocable
grantor trusts. With these trusts, the person who establishes and funds
the trusts (the grantor) may revoke or modify the trust at will, including
changing beneficiaries. If an adviser is co-trustee along with the grantor,
would the adviser have custody of the trust's assets for purposes of the
rule?

A: The Division would not consider an adviser to have custody under rule
206(4)-2 in such circumstances if (i) the adviser is prohibited by the trust
instrument or by law from withdrawing any assets from the trust without
the prior written consent of all of its co—t""ﬁqstees, (i) each grantor who
has contributed assets to the trust acts as co-trustee, and (iii) the
qualified custodian delivers account statements directly to each co-
trustee. (Posted March 10, 2010.) o

XIII. Internal Control Report

Question XIII.1
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Q: Is an adviser required to undergo a surprise examination and receive
an internal control report from a related person that has custody of client
assets, but does not serve as a "qualified custodian” for purposes of the
rule of those assets?

A: An adviser must obtain an internal control report only if the adviser or
its related person is acting as a qualified custodian of client assets. See
Rule 206(4)-2(a)(6). For example, an adviser to a private fund the
general partner of which is a related person of the adviser would not
need to receive an internal control report from (i) the general partner if
the general partner is not serving as a qualified custedian and (ii) the
prime broker that is serving as qualified custodian but is not a related
person of the adviser. However, the adviser would be required to obtain
a surprise examination unless the fund qualified for the audit provision.
See Rule 206(4)-2(b)(4). (Posted March 10, 2010)

Question XIII.2

Q: Rule 206(4)-2(b)(6) provides an exception to the surprise
examination requirement to an adviser when a related person is acting as
qualified custodian for the adviser's clients if the related person is
"operationally independent” (as defined in paragraph (d)(5)) from the
adviser. In such case, must the adviser receive an internal control report
from the related person? '

A: Yes. An adviser must receive an internal control report from the
related person that acts as a qualified custodian for the adviser's clients,
even if that person is operationally independent. (Posted March 10,
2010)

Question XIII1.3

Q: Within the Guidance for Accountants contained in Release IA-2969,
the Commission indicated that two types of reports issued under the
AICPA professional standards (Type II SAS 70 or AT 601 compliance
attestation) would be sufficient to satisfy the requirements of the internal
control report. Are there other report formats that can be used to satisfy
the custody rule? :

" A: Yes. The AICPA recently developed a réport that under AT 101, Attest

Engagements, of the AICPA's professional standards that would be
acceptable under the custody rule. An illustrative report is currently
available on the AICPA's website at http://www.alcpa.org/
InterestAreas/AccountingAndAuditing/Communitv/InvestmentCompanies/
DownloadableDocuments/Custody report September 1final.pdf. (Posted
September 9, 2010) =

XIV. Introducing Broker

Question X1IV.1

Q: An investment adviser may also act as an introducing broker or have
a related person acting as an introducing broker for its clients.

- Introducing brokers may have a variety of different relationships with a

carrying broker with respect to matters such as the handling of customer
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funds and securities and sending customer account statements. In some
cases, an introducing broker may maintain some client funds or
securities, on a temporary and/or on-going basis (e.g., introducing
brokers subject to paragraph (a)(2)(iv) of Rule 15c3-1 under the
Securities Exchange Act of 1934). Is the introducing broker subject to the
internal control report requirement in these circumstances?

A: Yes. An internal control report is required whenever an adviser or its
related person is acting as a qualified custodian for client assets. (Posted
March 10, 2010) ‘

Question XIV.2

Q: If an introducing broker that is also an adviser or an adviser's related
person is not acting as a qualified custodian under the rule for funds or
securities of the adviser's clients, is the introducing broker subject to the
internal control report requirement?

A: No. We would not consider an introducing broker to be acting as a
qualified custodian under the rule if all client funds and securities are
maintained with a carrying broker (which is not a related person of the
adviser). Such an introducing broker must not receive client funds or
securities other than checks drawn by clients and made payable to third
parties such as the carrying broker. (Posted March 10, 2010)

Question XIV.3

Q: Does an adviser that meets the conditions above in Question X1IV. 2
have custody of client funds or securities?

A: It depends. An adviser or its related person may have custody of
client funds and securities without maintaining those funds or securities
as qualified custodian for purposes of paragraph (a)(6) of the rule. For
example, if the adviser or its related person has authority to withdraw
client funds or securities maintained by the carrying broker, the adviser
has custody of those assets. In that case, the adviser would be subject to
all the applicable requirements of the rule, including the surprise
examination requirement under paragraph (a)(4) of the rule. (Posted
March 10, 2010) ‘

XV. Transfer Agents
Question XV.1
Q: A transfer agent to a mutual fund- is permitted to be used in lieu of a
qualified custodian with respect to that mutual fund's shares under rule
206(4)-2(b)(1). If the mutual fund transfer agent is a related person of

the adviser, must the adviser undergo a surprise examination and
receive an internal control report from the transfer agent?

A: Yes. (Posted March 15, 2010)

XVI. Auditor Independence

http://www.sec.gov/divisions/investment/custody_faq_o305 10.htm 1/26/2015
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Question XVI.1

Q. Pursuant to the custody rule, an accountant performing a surprise
examination must meet the standards of independence described in rules
2-01(b) and (c) of Regulation S-X. Rule 2-01(b) provides the general
standard of independence. Rule 2-01(c) provides a non-exclusive list of
circumstances, including specific relationships and services, which would
be inconsistent with the general standard. How should an accountant
who performs a surprise examination under the custody rule consider the
propriety of non-audit services specified in rule 2-01(c)(4)(i)-(v) if such
services are not subject to the accountant’s procedures during the
surprise examination?

A. When engaged to issue an audit or attest report to satisfy a
requirement in the custody rule, the accountant should consider the
application of the general standard of independence to such
engagements. The Commission’s 2003 adopting release (Release No. 33-
8183 (January 28, 2003), Strengthening the Commission’s Requirements
Regarding Auditor Independence), states that there is a rebuttable
presumption that certain prohibited non-audit services (e.g.,
bookkeeping, financial information systems design and implementation)
will be subject to audit procedures during an audit of the audit client’s
financial statements. Rule 2-01(c)(4) provides that these non-audit
services are prohibited unless "it is reasonable to conclude that the
results of these services will not be subject to audit procedures during an
audit of the audit client’s financial statements.” Therefore, it is the staff’s
position that, subject to Rule 2-01(b) of Regulation S-X, an accountant
performing a surprise examination under the custody rule would be able
to perform certain non-audit services as long as it is reasonable to
conclude that: (1) the results of the non-audit service will not be subject
to attest procedures which might be performed during the surprise
examination; and (2) the results of the non-audit service would not be
subject to audit procedures if the accountant had been engaged to
perform a financial statement audit. For example, if a pooled investment
vehicle is included in the scope of an adviser’s surprise examination
under the custody rule, the accountant performing the surprise
examination would be prohibited from compiling the pooled investment .
vehicle’s financial statements. (Posted December 13, 2011.)

Question XVI.2

Q. The custody rule requires that an accountant performing a surprise
examination of an adviser, preparing an internal control report of an
adviser’s related person qualified custodian or performing an audit of a
pooled investment vehicle’s financial statements for purposes of the
adviser’s compliance with the custody rule must be an “independent
public accountant” and thus comply with#the applicable provisions of rule
2-01 of Regulation S-X, including the term “audit and professional
engagement period” as defined in rule 2-01(f)(5). How should the term
“audit and professional engagement period” be applied for accountants
performing surprise examinations, preparing internal control reports, and
auditing pooled investment vehicles’ financial statements pursuant to the
custody rule?

A. Under the provisions of rule 2-01 of Regulation S-X, for a surprise
examination, the audit and professional engagement period begins the
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earliest of: (1) the date the accountant signs an initial written agreement
to perform the surprise examination as required by rule 206(4)-2(a)(4);
(2) the date the accountant begins attest procedures; or (3) the
beginning of the period subject to the surprise examination.

For the preparation of an internal control report or an audit of a pooled
investment vehicle’s financial statements, the audit and professional
engagement period begins the earliest of: (1) the date the accountant
signs an engagement letter or other agreement to prepare the qualified
custodian’s internal control report or audit the pooled investment
vehicle’s financial statements; (2) the date the accountant begins attest
or audit procedures; or (3) the beginning of the period covered by the
internal control report or pooled investment vehicle’s financial
statements.

In general, the audit and professional engagement period for the surprise
examination ends when the accountant notifies the Commission of its
termination pursuant to rule 206(4)-2(a)(4)(iii). While neither the
accountant nor the audit client is required to notify the Commission of
the termination of an engagement to prepare an internal control report
or to audit a pooled investment vehicle’s financial statements under the
custody rule, consistent with the provisions of rule 2-01 of Regulation S-
X, the audit and professional engagement period for these engagements
ends when the audit client or the accountant, as applicable, notifies the
other that the client is no longer the accountant’s client for such
engagement. See also Question XVI.3. (Posted December 13, 2011.)

Question XVI.3

Q. The definition of “audit and professional engagement period” in rule 2-
01(f)(5) of Regulation S-X provides that the professional engagement
period ends when the audit client or the accountant notifies the
Commission that the client is no longer that accountant’s audit client.
How is the end date affected if the notification of termination of the
engagement period is not effective until some future date or event? For
example, where the client notifies the accountant that the relationship
terminates with the conclusion of the engagement for the current fiscal
year, when does the “audit and professional engagement period” end?

A. In this situation (absent any subsequent notice of termination), the
professional engagement period ends with the issuance of the
accountant’s report for that particular engagement. It is important to
note, however, that even where the termination of the professional
engagement period is not effective until a future date or event, the
obligation to make a filing under Commission regulations (e.g., on Form
8-K, Form ADV-E, or pursuant to rule 17a-5 of the Securities Exchange
Act of 1934, as applicable) upon notification is not affected. (Posted
December 13, 2011.) &

Question XVI.4
Q. If an accounting firm regularly audits an advisory firm’s books or the
books of a limited partnership run by the advisory firm, can that

- accounting firm also be an “independent” public accountant for purposes
of performing the surprise examination under the custody rule?

http://www.sec.gov/divisions/investment/custody faq 030510.htm 1/26/2015
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A. Yes, provided that the accounting firm meets the definition of

Endnotes

1 See also Section II.A. of the 2003 Release. An adviser that is also a
qualified custodian would not necessarily have violated the rule if it places
the securities in an appropriate account and identifies them in quarterly
statements to the client.

2 Pursuant to rule 12d1-1 under the Investment Company Act, a registered

investment company may invest in an affiliated unregistered money market
fund.

http://www.sec.gov/divisions/investment/custody_faq_030510.htm
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From: Gavin Watson <

Sent: Thursday, April 14,2011 10:41 AM
To: Wells, Jonathan M.; David LaRocca
Cc: Christopher Kelly

Subject: O2HR

Jonathan,

Thanks for the help yesterday. I just brought these issues up with Steven and he is of the understanding that you are
currently doing title searches on the properties held by SDH. He also believes that you are figuring out which properties
have liens or mortgages attached to them.

Is this your understanding? If so, what is the timing?

Thanks.

Gavin Watson
Sands Brothers Asset Management, LLC

This email and attachments are being communicated on a confidential basis solely for the purpose of remitting information about
_ <ands BrothersAsset-Managemeant, L1C *Sands Beathers") Thisamail a3od attachments are not and should not ba canstruedasan
offer with respect to any fund managed by Sands Brothers (a "Fund"). Any investment in a Fund will be accepted solely on the basis
of the Confidential Offering Memorandum (the “OM”). This email and attachments in whole ot in part will not form the basis of and
————shoutd ot beretiedupominrconmectionm withrany subseguentinvestmerntina Fund wherrestabiisted oroffered—Tothe extent that———
statements made in this email and attachments summarize provisions of the OM, they are qualified in their entirety by the terms of
such OM. A copy of the OM must be reviewed prior to making a decision to invest in a Fund. Aninvestment in a Fund may resultin

loss to an investor.

Alternative investments such as the Funds are subject to less regulation than other types of pooled investment vehicles, may be
illiquid and can involve the use of leverage, making them substantially riskier than other investments. Any investor who subscribes,

— orproposes-to subscribe for-an-investment-in a Fund must-{1}-be able to bear the risks involved and {2} must meet-the Fund’s
suitability requirements, Investments ina Fund may not be suitable for certain investors. No assurance can be given that the Fund's
investment objectives will be achieved. Any decision to invest in a Fund should be made after reviewing the OM, conducting such
investigations as the investor deems necessary and consulting the investor’s own investment, legal, accounting, and tax advisors in
order to make an independent determination of the suitability and consequences of an investment in a Fund.

TheTcliowing notice Is based on U.S. Treasury Regulations governing pracitce before the lnterﬁal Revenue Service ("IRS”): (i) any U.S Tederal tax
advice contained herein, including any opinion of counsel referred ta herein, is not intended or written to be used, and ¢annot be used, by any

taxpayer for the purpose of avoiding U.S. federal tax penalties that may be imposed on the taxpayer; (i} any such adviceis written to support the

SEC-CGS-E-0015503

SEC-NY8127-000080070




motion or marketing of the transactions described herein (or in any such opinion of counsel}; and {iii) each taxpayer should seek advice based on
the taxpaver’s particular circumstances from an independent tax advisor.

SEC-CGS-E-0015504
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From: Christopher Kely I NG

Sent: Monday, May 16, 2011 12:03 PM

To: ; Sal Vicari

Cc: David LaRocca

Subject: FW: Appraisal of Smith Mountain Dock & Lodge - Genesis and Sands Brothers
Venture - O2HR

Attachments: 11-0748 SMD&L - On Site Drainfields Report Complete.pdf

Sal

Attached is the reappraisal of the Smith Mountain Lake property, without taking into account the value of the drainage
parcel, which serves as collateral for the Genesis and Sands Brothers Venture loans.

On pdf page 66 you will see the estimated value of the drainage parcel, at $1,440,000, based on the difference between
the original Smith Mountain Lake appraisal, and the current appraisal attached.

This should provide sufficient value for the O2HR loans to Genesis and Sands Brothers Venture,

e Thereappraisab-of-the-Legaey-golfcourse-will-also-be-previded shortly:
Do you need anything else for Arx?
Regards

Christopher Kelly

Criuet Operating Otticer and Chiet Compliance Utticer
Sands Brothers Asset Management, LLC

I
From: Jackie Moore [mailto:imoore@millerlong.com]
Sent: Friday, May 13, 2011 10:43 AM

To: Christopher Kelly
Subject: Appraisal of Smith Mountain Dock & Lodge

Attached is a PDF copy of the appraisal report of Smith Mountain Dock & Lodge and the invoice. If you have any

prohlems or questions, please give us a call

Jackie Moore
Miller, Long & Associates, Inc.

SEC-CGS-E-0062679

SEC-NY8127-000127246



LVCLCVUUULGLBANTUAS

089¢900-3-S90-03S

WOoJ suopsjiwaicow]



From: David LaRocca
Sent: Thursday, June 28, 2012 12:28 PM
To: John Lanser [II

O2HRis fine now.
David P. LaRocca, CPA

Cornick Garber Sandier

Certifind Pabic Azcorntants RASVISOS

5% Think before printing this email — you could save a tree!

SEC-CGS-E-0025383
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From: Gavin Watson

Sent: Wednesday, April 24, 2013 9:48 AM

To: Salvatore Vicari; ‘John Lanser’; 'Douglas J. Bisio'; Christopher Kelly
Cc: David LaRocca; Lee Tu; Jeff Umansky

Subject: Re: valuations

Attachments: image001.png; image002.jpg; image003.jpg

Answers to your questions in red below.

Gavin Watson

Portfolio Manager

Sands Brothers Asset Management, LLC

From: Sal Vicari m
Date: Tuesday, April 23, 2 7 PM
To: Gavin watson S S
ﬂ

Subject: valuations

Hi Gavin-

SEC-CGS-E-0034043
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I will be in Greenwich tomorrow working on the audit. Please let me know what time you are available for a call to discuss a
few questions with the recently completed valuations.

| checked the drop box and noted the updates for Fur Trade and Parkland........ | was not able to reference the
values to the internal books that were prepared by ODB. Also there are numerous changes in the word
document that were not accepted.....is this still waiting for final review and approval?? NO, IT IS FINAL. FOR
SOME REASON, IT KEPT OPENING UP AS A MARKED UP COPY INSTEAD OF FINAL. | THINK I HAVE FIXED THIS.

Were youable to confirm the values used in the valuations agree to what is reported in the books. | did note that Gourmet
did not agree by a total of $500k and that Amelio also needs to change for the settlement agreement. AS NOTED PREVIOUSLY,
THE ODB NUMBERS ARE PRELIMINARY ESTIMATES AND MAY NEED ADJUSTMENTS AS WE GO THROUGH THE PROCESS.
GOURMET AND AMELIO ARE TWO THAT VWiLL NEeD 7O BE ADIUSTED IN THE FINAL BOOKS BUT THERE MAY BE OTHER
ADJUSTMENTS FORTHCOMING.

I also wanted to confirm that the following valuations are still a work in process:

1. O2HR WAITING ON KY APPRAISAL

2. Nascent (Jeff had sent a previous email that it was in the drop-box, however it’s not included) IT IS IN THE
DROPBOX AND HAS BEEN FOR OVER A WEEK. | AM UNCERTAIN AS TO WHY IT IS NOT SHOWING UP ON
YOUR SCREEN. IF YOU CANNOT FIND IT, | WILL EMAILYOU THE PACKAGE.

3. Progressive WORKING WITH CANTOR FITZGERALD TO GET AN UPDATED VALUATION ON OUR POLICIES. WORKING
WITH OUR COUNSEL TO COMPILE FULL LIST OF POLICIES THAT WE BELIEVE WE HAVE THE RIGHT TO.

4. Emistor WAITING ON FINANCIALS
5. Decision Point | BELIEV YOU ARE REFERRING TO A WARRANT VALUE. IF THAT IS THE CASE, | WILL HAVE

- THATTO YOU TODAY.

Thanks,
Sal

" Salvatere Vicari, CPA

Cornick Garber Sandler

Certified Pubdic Accountants & Advisors

I
ém Twitter | Linkedin

%Think before printing this email -- you could save a tree!

DISCLAIMER:
This e-mail is intended solely for the person or entity to which it is addressed and may contain confidential and/or privileged

information. Any review, dissemination, copying, printing or other use of this e-mail by.persons or entities other than the addressee
is prohibited. If you have received this e-mail in error, please contact the sender immediately and delete the material from any

computer

Circular 230 Disclosure:
Pursuant to U.S. Treasury Department Regulations, we advise you that, unless otherwise expressly indicated, any tax advice contained

in this communication, including attachments and enclosures, is not intended or written to be used, and may not be used, for the
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purpose of (i) avoiding tax-related penalties under the Internal Revenue Code or (ii) promoting, marketing or recommending 1o
another party any tax-related matters addressed herein.

SEC-CGS-E-0034045
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From: Gavin Watson

Sent: Monday, May 13, 2013 4:52 PM

To: Salvatore Vicari; David LaRocca

Cc: Christopher Kelly; Douglas Bisio; John Lanser
Subject: Valuations '

Please give us an update when you have a chance on remaining valuation issues. | believe only O2HR and Progressive need
further discussion/review.

| am just waiting on comments regarding the Progressive valuation from our internal team. That valuation should be posted
later today or early tomorrow. | will send out an email when it has been uploaded to the DropBox. Thanks.

Gavin Watson
Portfolio Manager
Sands Brothers Asset Management, LLC

SEC-CGS-E-0034013
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From: Salvatore Vicari

Sent: Monday, October 15,2012 3:17 PM
To: I

Cc: David LaRocca

Subject: RE: Progressive

Steven-

I also want to discuss the value of Progressive...........

Since there was a subsequent write-down in March 2012, it makes more sense that the value should not be greater than
the current value at March 2012.

The write-up was approximately $500k in December 2011 with a subsequent write-down.
We can discuss further on the call.

Thanks again,
Sal

From: Salvatore Vicari
Sent: Monday, October 15, 2012 3:04 PM

To: S
Cc: David LaRocca

———Subject: Progressive
"Hi Steven-

David and I tried to call you back regarding Progressive.

We wanted to have a follow-up to our previous discussion.

A few comments:

1. How do we confirm that there are no other lien holders and that GMP has a first on the 22 policies.
2. Confirm the premiums are paid by Absolute and CMS.

Can we also inquire with the attorney to send us a memo on the Progressive case......it is a bit complicated with GMP
now as an equity holder and the various other equity holders.

Thanks,
Sal

K3
4,

Satvatore Vicari, Cba

SEC-CGS-E-0069536
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Cornick Garber Sandler

Cettified Public Accourtants & Advisows

m Twitter | Linkedin

% Think before printing this email — you could save a tree!

SEC-CGS-E-0069537
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From: Douglas J. Eisio GG

Sent: Tuesday, October 16, 2012 3:04 PM

To: Jay Monaghan; Jason Fastiggi; OPSChennai i NG
Cc: '

Subject: RE: GenesisI/Il  Progressive Captial_2011/2012 Adjustments
Importance: High

One question | would like to discuss later is how do | estimate September's performance for the March reversal of the
Progressive write-down?

For example in GMP | the position was written-down by 5455k in March, but that is now adjusted to zero post audit. Do
| include that amount back into income for the purposes of calculating estimated LP returns and GP incentive accruals?

Douglas J. Bisio
President
—Greenwich-Fund-Services

I

IRS CIRCULAR 230 DISCLOSURE: To comply with IRS regulations, we are required to inform you that unless expressly stated otherwise, any
discussion of U.S. federal tax issues In this correspondence (including any attachments) is not intended or written to be used, and cannotbe used, (i)
to avoid any penalties imposed under the InternalRevenue Code, or (ii) to promote, market, or recommend to another party any transaction or-matter
addressed herein.

DISCLAIMER: The information in this message is confidential and may be legally privileged. It is intended solely for the addressee. Access to this

R nmmmwmmmwmmmmmMTwmmmmmpwmmbmmge, oy any action or
omission taken by you in reliance on it, is prohibited and may be unlawful. Please immediately contact the sender if you have received this message in
error. Thank you.

From: Douglas J. Bisio
Sent: Tuesday, October 16, 2012 1:00 PM

To: Jay Monaghan; Jason Fastiggi; OPSChennai; ‘ v
Cc: Salvatore Vicari; Douglas J. Bisio; , John Lanser III
Subject: Genesis I/II - Progressive Captial_2011/2012 Adjustments

Tmr\nri-nncﬂ- Hiah

figh
Jay M,

Per our conversation SBAM will be revising the December 2011 write—up and March 2012 write-down for Progressive
Capital in Genesis | and Il. This is the second audit adjustment for these Fundsin 2011.

Originally Progressive was written up as follows in December 2011 and subsequently written down in March of the
following year for the same amount:

SEC-CGS-E-0065399

SEC-NY8127-000129966



Date Fund Pre Audit Valuation Change

12/2011 GMP I: +455,023 - Write up
03/2012 GMP I: -455,023 - Write down
12/2011 GMP Il + 44,977 - Write up
0372012 GMP II: - 44,977 - Write down

The audit adjustments are as follows:

Date Fund Post Audit Adjustment
12/2011 GMP & No Change
12/2011 GMP II: No Change
03/2012 GMP [: No Change
03/2012 GMP Il No Change

Progressive will not be written up EQY 2011 and will not be written down Q1 2012 (by the same amount). This will
resultin GMP I netincome to swing to negative for all of 2011. Also, both GMP | and Il should have increased returns in
2012 due to the removal of the negative write-down in March. . )

The auditors have requested updated Statements of Operations and Financial Highlights for 2011. There will also be’
allocation adjustments for EOY 2011 as well as 2012.

Also, we are no longer writing down Progressive in September as my email yesterday stated. | will send an updated
email with the revised daily sheets shortly.

Douglas J. Bisio
President
Greenwich Fund Services

15 Valley Drive
Greenwich CT 06831

IRS CIRCULAR 230 DISCLOSURE: To comply with IRS regulations, we are required to inform you that unless expressly stated otherwise, any
discussion of U.S. federal tax issues in this correspondence (including any attachments) is not intended or written to be used, and cannot be used, (i)
to avoid any penalties imposed under the Internal Revenue Code, or {ii) to promote, market, or recommend to another party any transaction or matter
addressed herein. } :

DISCLAIMER: The information in this message is confidential and may be legally privileged. It is intended solely for the addressee. Access to this
message by anyone else is unauthorized. If you are not the intended recipient, any disclosure, copying, or distribution of the message, or any action or
omission taken by you in reliance on it, is prohibited and may be unlawful. Please immediately contact the sender if you have received this message in
error. Thank you.

'y,

SEC-CGS-E-0065400
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From: Gavin Watson [

Sent: Wednesday, April 24, 2013 9:48 AM

To: -
cc: ]

Subject: : Re: valuations

Attachments: image001.png; image002.jpg; image003.jpg

Answers to your questions in red below.

Gavin Watson

Portfolio Manager

Sands Brothers Asset Management, LLC

From: Sal vicari S | -

Date: Tuesday, April 23,2013 7:07 PM

To: Gavin Watson

Subject: valuations

Hi Gavin-

SEC-CGS-E-0034043
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I will be in Greenwich tomorrow working on the audit. Please let me know what time you are available for a call to discuss a
few questions with the recently completed valuations.
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values to the internal books that were prepared by ODB Also there are numerous changes in the word
document that were not accepted.....is this still waiting for final review and approval?? NO, IT IS FINAL. FOR
SOME REASON, IT KEPT OPENING UP AS A MARKED UP COPY INSTEAD OF FINAL. | THINK | HAVE FIXED THIS.

Were you able to confirm the values used in the valuations agree to what is reported in the books. | did note that Gourmet
did not agree by a total of $500k and that Amelio also needs to change for the settlement agreement. AS NOTED PREVIOUSLY,
THE ODB NUMBERS ARE PRELIMINARY ESTIMATES AND MAY NEED ADJUSTMENTS AS WE GO THROUGH THE PROCESS.
GOURMET AND AMELIO ARE TWO THATWILL NEED TO BE ADJUSTED IN THE FINAL BOOKS BUT THERE MAY BE OTHER

ADJUSTMENTS FORTHCOMING.
| also wanted to confirm that the following valuations aresstill a work in process:

1.  O2HR WAITING ON KY APPRAISAL

2. Nascent (Jeff had sent a previous email that it was in the drop-box, however it’s not included) IT IS IN THE
DROPBOX AND HAS BEEN FOR OVER A WEEK. | AM UNCERTAIN ASTO WHY IT ISNOTSHOWING UP ON
YOUR SCREEN. IF YOU CANNOT FIND IT, | WILL EMAIL YOU THE PACKAGE.

3. Progressive WORKING WITH CANTOR FITZGERALD TO GET AN UPDATED VALUATION ON OUR POLICIES. WORKING
WITH OUR COUNSEL TO COMPILE FULLLIST OF POLICIES THAT WE BELIEVE WE HAVE THE RIGHT TO.

4.  Emistor WAITING ON FINANCIALS

5. Decision Point | BELIEV YOU ARE REFERRING TO A WARRANT VALUE. IF THATIS THE CASE, | WILL HAVE

THATTO YOU TODAY,

Thanks,
Sal

Salvaterc Vicari, CPA

Cornick Garber Sandler
Certilfied Public Axcountants & Advisors

— N,

[
]
|
g @ Twitter | Lirakedlg

%Think before printing this email -- you could save a tree!

DISCLAIMER:
This e-mail isintended solely for the person or entity to which it is addressed and may contain confidential and/or privileged

information. Any review, dissemination, copying, printing or other use of this e-mail by persons or entities other than the addressee
is prohibited. if you have received this e-mail in error, please contact the sender lmmed‘ately and delete the material from any

computer

Circular 230 Disclosure: .
Pursuant to U.S. Treasury Department Regulations, we advise you that, unless otherwise expressly indicated, any tax advice contained

in this communication, including attachments and enclosures, is not intended or written to be used, and may not be used, for the

2
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purpose of (i) avoiding tax-related penalties under the Internal Revenue Code or (ii) promoting, marketing or recommending to
another party any tax-related matters addressed herein.

SEC-CGS-E-0034045
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From: Gavin Watson [

Sent: Friday, May 03, 2013 12:08 PM

To: Salvatore Vicari; David LaRocca

Cc: Jeff Umansky; Douglas Bisio; John Lanser; Christopher Kelly
Subject: MD

Sal/David,

The dropbox has been updated withthe photos ofthe MD storefronts and main warehouse/storefront. Let me know if this
closes that one out.

O2HR will be completed within the next few hours. Nascent/Nery's we are waiting on deposition does and will hopefully have
those today as well.

Progressive is in progress. | have spoken to the Cantor folks and they will hopefully have a valuation on the portfolio to us by
next week.

Gavin Watson
Portfolio Manager

Sands protners Assetl ivianagement, LU

=r=
-

SEC-CGS-E-0034036
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From: Gavin Watson

Sent: Monday, May 13, 2013 4:52 PM

To: Salvatore Vicari; David LaRocca

Cc: " Christopher Kelly; Douglas Bisio; John Lanser
Subject: Valuations

Please give us an update when you have a chance on remaining valuation issues. | believe only O2HR and Progressive need
further discussion/review.

| am just waiting on comments regarding the Progressive valuation from our internal team. That valuation should be posted
later today or early tomorrow. | will send out an email when it has been uploaded to the DropBox. Thanks.

Gavin Watson
Portfolio Manager
Sands Brothers Asset Management, LLC

—T

SEC-CGS-E-0034013

SEC-NY8127-000098580



From: Gavin Watson

Sent: Tuesday, May 01, 2012 11:11 AM

To: Salvatore Vicari; David LaRocca

Cc: ' Christopher Kelly; John Lanser OI; Douglas J. Bisio
Subject: FW: Any luck?

Attachments: Trinity Appraisal 9-09.pdf

Sal/David,

Please see attached appraisal on Trinity. | hope that this is helpful.

Gavin Watson
Sands Brothers Asset Management, LLC

O —— .

This email and attachments are being communicated on a confidential basis solely for the purpose of remitting information about
Sands Brothers Asset Management, LLC ("Sands Brothers"). This email and attachments are not and should not be construed as an
offer with respect to any fund managed by Sands Brothers {a "Fund”}. Any investment in a Fund will be accepted solely on the basis
of the Confidential Offering Memorandum (the “OM”). This email and attachments in whole or in part will not form the basis of and
should not be relied upon in connection with any subsequent investment in a Fund when established or offered. To the extent that
——————statements madeinthis-emailand-zttachmentssummarize-provisions-of-the O theyarequalified-in-theirentirety by the terms-of—————
such OM. A copy of the OM must be reviewed prior to making a decision to invest in a Fund. Aninvestment in a Fund may result in
loss to an investor.

Alternative investments such as the Funds are subject to less regulation than other types of pooled investment vehicles, may be

illiquid and can involve the use of leverage, making them substantially riskier than other investments. Any investor who subscribes,

or proposes to subscribe, for an investment in a Fund must: {1) be able to bear the risks involved and {2} must meet the Fund’s

suitability requirements_ Investments in a Fund may not he suitable for certain investors. No assurance can be given thatthe Pund's.
investment objectives will be achieved. Any decision to invest in a Fund should be made after reviewing the OM, conducting such
investigations as the investor deems necessary and consulting the investor’s own investment, legal, accounting, and tax advisors in

order to make an independent determination of the suitability and consequences of an investment in a Fund.

The following notice is based on U.S. Treasury Regulations governing practice before the InternglRevenue Service {“IRS”): {i) any U.S. federal tax

advice memmmdmmmmmfmwmmmmmw%rmmmmmﬁmw—#—
taxpayer forthe purpose of avoiding U.S. federal tax penalties that may be imposed on the taxpayer; (i} any such advice is written to support the

motion or marketing of the transactions described herein (or in any such opinion of counsel), and (iii) each taxpayer should seek advice based on

the taxpayer s particular circumstances from an independent tax advisor.

SEC-CGS-E-0022923
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From: Jim Hunter [mailt
Sent: Tuesday, May 01, 2012 11:05 AM
To: Gavin Watson

Supject: Kk: Any iuck?

Here you go. Call if you have any questions on this. | still need to pay them for it. Gee wrote a check and it bounced. Go
figure.

Jim Hunter
Chief Operating Officer
Trinity Cable

++++++CONFIDENTIALITY NOTICE++++++

The information in this email may be confidential and/or privileged. This email is intended to be reviewed by only the individual or
organization named above. If you are not the intended recipient or an authorized representative of the intended recipient, you are
hereby notified that any review, dissemination or copying of this email and its attachments, if any, or the information contained
herein is prohibited. If youhave received this email in error, please immediately notify the sender by return email and delete this
email from your system.

From: Gavin Watson [

r=Yw!

Sent:Monday, April 30, 2012405 PM
To: Jim Hunter
Subject: RE: Any luck?

OK. Thanks. Appreciate it.

Gavin Watson

Sands Brothers Asset Management, LLC

T O

==

- This email and attachments are being communicated on a confidential basis solely for the purpose of remitting information about
Sands Brothers Asset Management, LLC {"Sands Brothers"). This email and attachments are not and should not be construed as an
offer with respect to any fund managed by Sands Brothers {a "Fund"). Any investmentin a Fund will be accepted solely on the basis
of the Confidential Offering Memorandum {the “OM"). This email and attachments in whole or in part will not form the basis of and
Should Aot be relied upon in connection with any SUbSEquUent Investment in a Fund when established or offered. 10 the extent that
statements made in this email and attachments summarize provisions of the OM, they are qualified in their entirety by the terms of
such OM. A copy of the OM must be reviewed prior to making a decision to invest in a Fund. An investment in a Fund may resultin
losstoan investor. :

SEC-CGS-E-0022924
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Alternative investments such as the Funds are subject to less regulation than other types of pooled investment vehicles, may be
illiquid and can involve the use of leverage, making them substantially riskier than other investments. Any investor who subscribes,
or proposes to subscribe, for an investment in a Fund must: {1) be able to bear the risks involved and {2) must meet the Fund’s
suitability requirements. Investmentsin a Fund may not be suitable for certain investors. No assurance can be given that the Fund's
investment objectives will be achieved. Any decision to invest in a Fund should be made after reviewing the OM, conducting such
investigations as the investor deems necessary and consulting the investor’s own investment, legal, accounting, and tax advisors in
order to make an independent determination of the suitability and consequences of an investment in a Fund.

The following notice is based on U.S. Treasury Regulations governing practice before the Internal Revenue Service {“IRS"): (i} any U.S. federal tax
advice contained herein, including any opinion of counsel referred to herein, is not intended or written to be used, and cannot be used, by any
taxpayerfor the purpose of avoiding U.S. federal tax penalties that may be imposed on the taxpaver; (ii) any such advice is written to support the
motion or marketing of the transactions described herein (or in any such opinion of counsel); and (iii} each taxpayer should seek advice based on
the taxpayer’s particular circumstances from an independent tax advisor.

From: Jim Hunter

Sent: Monday, April 30, 2012 4:58 PM
To: Gavin Watson

Subject: RE: Any luck?

I will continue to look for this. | spoke with a friend who was involved in a project when | sent the last appraisal to him
backin 09. He said he is sure he has it and will look for it when he gets home. | am also goingtolook on a old drive |
have of backups.

Jim-Hunter

Chief Operating Officer
Trinity Cable
]
I

++++++CONFIDENTIALITY NOTICE++++++
—‘—'—Th—e—ﬁfﬁrﬁﬁtrﬁﬁ’mmfémrmvmrﬁiaé'muam“n‘dfomv‘teg‘e‘d“Th»Yémmﬁmﬁwb—revrmmmwhﬁmvmﬁmrm——

organization named above. If you are not the intended recipient or an.authorized representative of the intended recipient, you are

hereby notified that any review, dissemination or copying of this email and its attachments, if any, or the information contained

herein is prohibited. If you have received this email in error, please immediately notify the sender by return email and delete this

email from your system.

From: Gavin Watson

Sent: Monday, April 30, 2012 3:18 PM
TorJim Hanter

Subject: RE: Any luck?

OK. Thanks.

Gavin Watson
Sands Brothers Asset Management, LLC

SEC-CGS-E-0022925
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This email and attachments are being communicated on a confidential basis solely for the purpose of remitting information about
Sands Brothers Asset Management, LLC ("Sands Brothers"). This email and attachments are not and should not be construed s an
offer with respect to any fund managed by Sands Brothers (a “Fund"). Anyinvestmentin a Fund will be accepted solely on the basis
of the Confidential Offering Memorandum (the “OM”). This email and attachments in whole or in part will not form the basis of and
should not be relied uponin connection with any subsequent investment in a Fund when established or offered. To the extent that
statements made in this email and attachments summarize provisions of the OM, they are qualified in their entirety by the terms of
such OM. A copy of the OM must be reviewed prior to making a decision to invest in a Fund. Aninvestment in a Fund may result in

i0ss to an investor.

Alternative investments such as the Funds are subject to less regulation than other types of pooled investment vehicles, may be
illiquid and can involve the use of leverage, making them substantially riskier than other investments. Any investor who subscribes,
or proposes to subscribe, for an investment in a Fund must: (1) be able to bear the risks involved and (2) must meet the Fund’s
suitability requirements. Investments in a Fund may not be suitable for certain investors. No assurance can be given that the Fund's
investment objectives will be achieved. Any decision to invest in a Fund should be made after reviewing the OM, conducting such
investigations as the investor deems necessary and consulting the investor’s own investment, legal, accounting, and tax advisors in
order to make an independent determination of the suitability and consequences of an investment in a Fund.

The following notice is based on U.S. Treasury Regulations governing practice before the Internal Revenue Service (“1RS”): (i) any U.S. federal tax

e advice-contained-herein - including any-opinien-of-counsel-referred to-herein isnotintended orwritten-to-be used,-and-cannot-beused-by-any
taxpayer forthe purpose of avoiding U.S. federal tax penalties that may be imposed on the taxpayer; (i) any such advice is written to support the
motion or marketing of the transactions described herein (or in any such opinion of counsel); and (iii) each taxpayer should seek advice based on
the taxpayer’s particular circumstances from an independent tax advisor.

From: Jim Hunter |

Sent: Monday, April 30, 2012 4:18 PM
To: Gavin Watson

Subject: RE: Any luck?

Still digging man.

Jim Hunter
Chief Operating Officer
Trinity Cable

++++++CONFIDENTIALITY NOTICE++++++

The information in this email may be confidential and/or privileged. This email is intended to be reviewed by only the individual or
organization named above. If youarenotthe intended recipient or an authorized representative of the intended recipient, you are
hereby notified that any review, dissemination or copying of this email and its attachments, if any, or the information contained
herein i hibited. If | coi hi il lease i iatel iy b or | i and d hi

email from your system. :

From: Gavin Watson

Sent: Monday, April 30, 2012 3:17 PM =
To: Jim Hunter ’
Subject: Any luck?

Were you able to find the appraisal we spoke of?

SEC-CGS-E-0022926
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Gavin Watson
Sands Brothers Asset Management, LLC

This email and attachments are being communicated on a confidential basis solely for the purpose of remitting information about
Sands Brothers Asset Management, LLC ("Sands Brothers"). This email and attachments are not and should not be construed as an
offer with respect to any fund managed by Sands Brothers {a "Fund"). Anyinvestmentin a Fund will be accepted solely on the basis
of the Confidential Offering Memorandum (the “OM”). This email and attachments in whole or in part will not form the basis of and
should not be relied upon in connection with any subsequent investment in a Fund when established or offered. To the extent that

----—————statementsmade-itrthis-emaitend-attachmentssummarize-provisions-of-the GM; they-are-qualifiedin-theirentirety-by-the-terms-of
such.OM. A copy of the OM must be reviewed prior to making a decision to invest in a Fund. An investment in a Fund may result in
lossto an investor.

Alternative investments such as the Funds are subject to less regulation than other types of pooled investment vehicles, may be

illiquid and can involve the use of leverage, making them substantially riskier than other investments. Any investor who subscribes,

or proposes to subscribe, for an investment in a Fund must: (1) be able to bear the risks involved and (2) must meet the Fund’s

suitability requiremnents. Investments in a Fund may not be suitable for certain investors, No assurance can be given thatthe Fund's
investment objectives will be achieved. Any decision to invest in a Fund should be made after reviewing the OM, conducting such
investigations as the investor deems necessary and consulting the investor’s own investment, legal, accounting, and tax advisors in

order to make an independent determination of the suitability and consequences of an investment in a Fund.

The following notice is based on U.S. Treasury Regulations governing practice before the Internal Revenue Service {“IRS”}: (i} any U.S. federal tax
advicecontained-herein-including-any opinten-of-counselreferred-to-hereinisnotintended-orwrittento-be-used;and-cannot be-wsed byany—m———
taxpayer for the purpose of avoiding U.S. federal tax penalties that may be imposed on the taxpayer; (i) any such advice is written to support the

motion or marketing of the transactions described herein (or in any such opinion of counsel}; and (iii) each taxpayer should seek advice based on

PRGNS . sl 4. £ ) o ey pn et P
te-taXpayerspartctararcadmsiantesiromannuepenaentia X atGvisorr
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From: Gavin watson <

Sent: Monday, July 09, 2012 1:15 PM

To: Christopher Kelly; Douglas J. Bisio; John Lanser II; Salvatore Vicari; David LaRocca
Subject: FW: followup

Attachments: Trinity communications Jasper TN Final 6.2.12.docx

Please see attached and below. Thanks.

Gavin Watson
Sands Brothers Asset Management, LLC

—

s

Thisemai-andattachents are being cormmunicated ona confidential basis solely for thepurpose of remitting informationraboot
Sands Brothers Asset Management, LLC ("Sands Brothers"). This email and attachments are not and should not be construed as an

offer with respecttoany fund managed by Sands Brothers (a "Fund"). Any investment in a Fund will be accepted solely on the basis

of the Confidential Offering Memorandum (the “OM”}. This email and attachments in whole or in part will not form the basis of and

should not be relied upon in connection with any subsequent investment in a Fund when established or offered. To the extent that

statements made in this email and attachments summarize provisions of the OM, they are qualified in their entirety by the terms of

such OM. A copy of the OM must be reviewed prior to making a decision to invest in a Fund. Aninvestmentin-a Fund may result in

loss to an investor.

Alternative investments such as the Funds are subject to less regulation than other types of pooled investment vehicles, may be
illiquid and can involve the use of leverage, making them substantially riskier than other investments. Any investor who subscribes,
or proposes to subscribe, for an investment in a Fund must: (1) be able to bear the risks involved and {2) must meet the Fund’s
suitability requirements. Investments ina Fund may not be suitable for certain investors, No assurance can be given that the Fund's
investment objectives will be achieved. Any decision to invest in a Fund should be made after reviewing the OM, conducting such
investigations as the investor deems necessary and consulting the investor’s own investment, legal, accounting, and tax advisors in
order to make an independent determination of the suitability and consequences of an investment in a Fund.

The following notice is based on U.S. Treasury Regulations governing practice before the Internal Revenue Service {(“IRS”): (i) any U.S. federal tax
advice contained herein, including any opinion of counsel referred to herein, is notintended or written to be used, and cannot be used, by any
taxpayer for the purpose of avoiding U.S. federal tax penalties that may be imposed on the taxpayer; {ii) any such advice is written to support the
motion or marketing of the transactions described herein {or in any such opinion of counsel); and (iii) each taxpayer should seek advice based on
the taxpayer’s particular circumstances from an independent tax advisor. = ’

From: A -

Sent: Monday, July 09, 2012 1:08 PM

SEC-CGS-E-0022868
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To: Gavin Watson
Subject: Fw: followup

Here you are. | see some things in it that | need to talk with them over but this should get you what
you need. '

Sent from my Verizon Wireless Droid

—--Original message-----

From: "Miligan, Dan" |

lt: Mon, Jul 8, 2012 15:31:08 GMT+00:00

Subject: RE: followup

Good morning Jim,

Attached is the evaluation of the Trinity CATV system located in the Jasper/South Pittsburg, TN area.
By using information provided during my visit on 6/26/12 and from a past evaluation of the system | believe
we have a fair assessment of the current Trinity CATV system.

Let me know if you have any questions after you have had a chance to look over the document.

I look forward to assisting you with any future needs you may have.
Best Regards,
Dan M

Dan JMIZZQZU
Engimeerng Assodates, Inc.

From: Jim Hunter

Sent: Friday, July 06, 2012 5:06 PM
To: Milligan, Dan

Subject: RE: followup

Dan,

SEC-CGS-E-0022869
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How’s the report coming?

Jim Hunter
Chief Operating Officer
Trinity Cable

++++++CONFIDENTIALITY NOTICE++++++

The information in this email may be confidential and/or privileged. This email is intended to be reviewed by only the individual or
organization named above. If you are not the intended recipient or an authorized representative of the intended recipient, you are
hereby notified that any review, dissemination or copying of this email and its attachments, if any, or the information contained
herein is prohibited. If you have received this email in error, please immediately notify the sender by return email and delete this
email from your system.

From: Milligan, Dan

Sent: Monday, July 02, 2012 1:08 PM
To: Jim Hunter

Subject: RE: followup

Jim, | got one more question, how many subs do you have on the FTTH?

From: Jim Hunter

Sent: Monday, July 02, 2012 1:34 PM
To: Milligan, Dan
Subject: RE: followup

1 don’t have the invoices readily available however we have approx. 850K in Aurora equipment and approx. 875K in
ARRIS equipment.

Jim Hunter
Chief Operating Officer
Trinity Cable '

++++++CONFIDENTIALITY NOTICE++++++

—  Theinformationin this email may be confidential and/or privileged_This emailis intended to be reviewed by only the individual o
organization named above. If you are not the intended recipient or an authorized representative of the intended recipient, you are
hereby notified that any review, dissemination or copying of this email and its attachments, if any, or the information contained
herein is prohibited. If you have received this email in error, please immediately notify the sender by return email and delete this

email from your system.

From: Milligan, Dan

Sent: Monday,-July 02,2012 12:05 PM

To: Jim Hunter
Subject: RE: followup

Thxs

From: Jim Hunter
Sent: Monday, July 02, 2012 1:04 PM

SEC-CGS-E-0022870
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To: Milligan, Dan
Subject: RE: followup

Yesitis. Itis Fiber Deep {Node +0) and the ARRIS is FTTH.

Jim Hunter

Chief Operating Officer

Trinity Cabie

++++++CONFIDENTIALITY NOTICE++++++ .
The information in this email may be confidential and/or privileged. This email is intended to be reviewed by only the individual or
organization named above. If you are not the intended recipient or an authorized representative of the intended recipient, you are
hereby notified that any review, dissemination or copying of this email and its attachments, if any, or the information contained
hereinis prohibited. If you have received this email in error, please immediately notify the sender by return email and deletethis

email from your system.

From: Milligan, Da

Sent: Monday, July 02, 2012 11:58 AM

To: Jim Hunter
Subject: RE: followup

———Se-doesthe- AURORAequipment-used-with-the HFEplant?——

'From: Jim Hunter

Sent: Monday, July 02, 2012 12:11 PM

To: Milligan, Dan
Subject: RE: followup

1505978

POWER SUPPLY AC/DC 15Vo 300mA F-CONN FTTMAX 1000 RFoG ONU

ADAMS GLOBAL
COMMUNICATIONS

FTTM10J-A2-JBAS-00

FTTM1000 42/54 1611NM SC/APC ONU ONLY

ADAMS GLOBAL
COMMUNICATIONS

SC/APC TOSC/APCJUMPER/JUMPER FIBER 1 METER YELLOW CORDAGE

ADAMS GLOBAL

1505979 COMMUNICATIONS

w , » . ADAMS GLOBAL

1505980 SC/APC TO SC/APCJUMPER/JUMPER FIBER 10 METER YELLOW CORDAGE | COMMUNICATIONS
ADAMS GLOBAL

C2-MW01-D01-08-5-A | C2-MW01-D01-08-S-A: CORWAVE Il 1550 FWD Tx 01 SC/APC AC PS COMMUNICATIONS
_ . ADAMS GLOBAL

C2-MW02-D02-08-5-A | C2-MW02-D02-08-5-A: CORWAVE Il 1550 FWD Tx 02 SC/APC AC PS COMMUNICATIONS
ADAMS GLOBAL

C2-MW03-D03-08-5-A [ C2-MW03-D03-08-5-A: CORWAVE Il 1550 FWD Tx 03 SC/APC ACPS COMMUNICATIONS
= ADAMS GLOBAL

CHP-DI1RRX-S ____| CHP-DIRRX-S: DIGITALRETURN RECEIVER REAR FIBER TWO RF QUTPU COMMUNICATIONS
_ ' ' ADAMS GLOBAL

CHP-EDFA-HG-20-1-5 CHP-EDFA-HG-20-1-S: 1 OUTPUT 1530-1562nm HIGH INPUT POWER COMMUNICATIONS
OCRD04MO000P1 OCRD04MOO000P1: BI-DIRECTIONAL OPTICAL PASSIVE 1550 LGX’ ADAMS GLOBAL

4

SEC-CGS-E-0022871
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COMMUNICATIONS
ADAMS GLOBAL

ODY04M6FG6EF1 ODY04M6FG6EF1: CORWAVE Il DEMUX WAVELENGTHS 4 LGX SC/APC COMMUNICATIONS
ADAMS GLOBAL

ODYO4T6FBEFEBO0O ODY04T6FB6F6B00: CORWAVE [ DEMUX 4 WGTHS TYCO TRAY COMMUNICATIONS
ADAMS GLOBAL

OMY04M6FB6F1 OMY04M6FB6EF1: CORWAVE Il MUX 4 WGTHS LGX SC/APC COMMUNICATIONS
ADAMS GLOBAL

OMY04T6FG6FEBO0O OMY04T6EFGE6F6B0O0: CORWAVE Il MUX 4 RTN ONLY TYCO FIBER TRAY COMMUNICATIONS
) ADAMS GLOBAL

TM41A0A0002&0001 TM41A0A0002-G6BDG6BD-G6BDO000-50 EDFA ONLY HFH COMMUNICATIONS
‘ ‘ADAMS GLOBAL

TM41B0A1111&0002 TM41B0A1111-G5B40000-R6R60000-50 REPEATER HFH COMMUNICATIONS
ADAMS GLOBAL

TM41B0A1111&0003 TM41B0A1111-G5B40000-R7R70000-50 REPEATER HFH COMMUNICATIONS
ADAMS GLOBAL

TM41B0A1111&0004 TM41B0OA1111-G5B40000-R8R80000-50 REPEATER HFH COMMUNICATIONS

Above is the ARRIS equipment purchased and added since the last appraisal. The Aurora equipment was on the initial

appraisal. What are your questions on it?

Jim Hunter
Chief Operating Officer
Trinity Cable

~4+4+++CONFIDENTIALITY NOTICE++++++

The information in this email may be confidential and/or privileged. This email is intended to be reviewed by only the individual or
organization named above. If you are not the intended recipient or an authorized representative of the intended recipient, you are
hereby notified that any review, dissemination or copying of this email and its attachments, if any, or the information contained

herein is prohibited. If you have received this email in error, please immediately notify the sender by return email and delete this
email from your system. :

From: Milligan, Dan
Sent: Monday, July 02, 2012 7:51 AM
To:
Cc: Brewer, Tracey
Subject: followup

o A arnin | RO
CoO0a-mo lllllls FHT T;

Tried a couple times last week to get a hold of you to clear up a couple of questions
The pictures | took of the added F/O equipment from ARRIS and AURORA did not give me enough detail to ID
the modules being used in the chassis. o

Could you supply me with that info? V

Once | have that | should be able to get the new evaluation to you first thing tomorrow.

S

SEC-CGS-E-0022872
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Sorry for the delay.
Thxs,
DanM

Dan Milligan
Fngmeering Associates, Inc.

SEC-CGS-E-0022873
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From: ‘ Jim Hunter

Sent: Friday, May 03, 2013 6:31 PM

To: David LaRocca

Cc: ' Gavin Watson

Subject: FW: Investment Confirmation

Attachments: SBVC GMP Trinity 12312012 Investemnt confirmation.pdf
Jim Hunter

Chief Operating Officer

Trinity Cable

++++++CONFIDENTIALITY NOTICE++++++

The information in this email may be confidential and/or privileged. This email is intended to be reviewed by only the individual or
organization named above. If you are not the intended recipient or an authorized representative of the intended recipient, you are
hereby notified that any review, dissemination or copying of this email and its attachments, if any, or the information contained

herein is prohibited. If you have received this email in error, please immediately notify the sender by return email and delete this
email from your system.

From: Laura Young [
Sent: Friday, May 03, 2013 10:15 AM
To: 'Jim Hunter'

Subject; RE: Investment Confirmation
Jim,

My apologies in the time it took. | had some searching to do in my e-mails to find the information.

I have answered what | could. Some of the information is not available to me, and | am not sure if payment terms, etc.
changed when things changed from the bankruptcy. The investment dates | gave was after reorganization, which |
————thought-mostappropriate—thoughtitbest-to-filHn-theinformation-ima-way-in-which-you-could-edit-{delete-and-re
enter) rather than hand-write in the information. You may know the answer to the items that are blank. ‘

Regards,

Lowre J. Yoary

Trinity Cable L.LC

From: Jim Hunter
-Sent: Monday, April 29, 2013 5:14 PM

SEC-CGS-E-0033358
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To: Laura Young
Subject: FW: Investment Confirmation

Laura,
Can you complete this and forward back to me.
Thanks

Jim Hunter
Chief Operating Officer
Trinity Cable

++++++CONFIDENTIALITY NOTICE++++++ .

The information in this email may be confidential and/or privileged. This email is intended to be reviewed by only the individual or
organization named above. If you are not the intended recipient or an authorized representative of the intended recipient, you are
hereby notified that any review, dissemination or copying of this email and its attachments, if any, or the information contained
herein is prohibited. If you have received this email in error, please immediately notify the sender by return email and delete this
email from your system.

From: David LaRoccs [

Sank-NMand Al 20 3012 . A7 DRA
STHLTTIONIUAY ,  APNT 2, U071 U7 M

Cc: 'Gavin Watson'; "John Lanser IIT'

Subject: FW: Investment Confirmation .

James,
—*-—Waﬁ%ed—ta~feﬂewaeﬂ—t-h&a%taehedwemai%«seaé—FebFuanGthTzQ}S.—lf—yea—c—eeid—pieaserepW%s%h&aﬁaeheé .

confirmation at your earliest convenience | would appreciate it.

Thank ybu.

David

David P. LaRocca, CPA

- Cornick Garber Sandier
Cer¥find Pubic ficcountants & Advisoss

ol
=k

5% Think before printing this email — you could save a tree! -

From: David LaRocca
Sent: 02/20/2013 12:12 PM

To: I

SEC-CGS-E-0033359
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Cc: 'Gavin Watson'; 'John Lanser III°
Subject: Investment Confirmation

James,

Hello, my name is David LaRocca, and | am the audit manager for the Sands Brothers Venture Capital Funds & The
Genesis Funds. Attached please find the investment confirmations for the year ended December 31, 2012. If you could
please complete the attached confirmations and return them to me directly either via scan& email, fax or to the address

listed below I would greatly appreciate it.
Thank you.

David.

David P. LaRocca, CrA

Cornick Garber Sandler

Cartifiert Public Actovntants & Adviors

5% Think before printing this email — you could save a treel

DISCLAIMER:
This e-mail is intended solely for the person or entity to which it is addressed and may contain confidential and/or privileged

information. Any review, dissemination, copying, printing or other use of this e-mail by persons or entities other than the addressee is

e _prohibited. If you have received this e~mail-in error, please-contact the sender immediately and delete the material from-any computer

Circular 230 Disclosure:

Pursuant to U.S. Treasury Department Regulations, we advise you that, unless otherwise expressly indicated, any tax advice contained
in this communication, including attachments and cnclosurcs, is not intcnded or written to be uscd, and may not be uscd, for the
purposc of (i) avoiding tax-rclatcd penaltics under the Internal Revenuc Codce or (ii) promoting, markcting or rccommending to
another party any tax-rclatcd matters addressed hercin.

SEC-CGS-E-0033360
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Genes;§_ Merqh_an; Partners, LP

E)

December 31, 2012

James Hunter
y Cable

Re: Trinity Cable

Dear: James Hunter

In connection with the audit of the financial statements of Genesis Merchant Partners, LP as of December
31, 2012 and for the year ended, please confirm to our independent auditors, Cornick Garber and Sandler,

825 Third Avenue, New York, NY 10022 the information below:

Form of Investment held by the Genesis Merchant Partners,

LP as of December 31, 2012 LORN

Were any of the tenms of the investment been renegotiated

during 2012, if yes please explain? NO
Were-any-interest-payments beenrwaived-orforgiven-during

2012, if yes for what dates and amounts? NO

The princinal amount of the initial investment $2,491,429
List Additional Investments with the fund, if applicable N/ A

The date of the investment made by Genesis Merchant

Partners, LP, LP on the investment listed above 09/21/2011

The date of the maturity of the investment made by Genesis

Meichant Partrers, [P

NOT-NAMED

The amount of the investment balance made by Genesis

Merchant Partners, LP

Merchant Partners, LP at December 31, 2012 $2,491,429
The amount of interest paid during 2012 to Genesis
$0

The amount of interest payable to Genesis Merchant

Pariners, LP at Uecember 31, 2U12

NOTHING BUURED

The interest rate of the investment

$2MIL @ 10%; $492,429 @ 12%

The amount of principal paid during 2012 -

$1

Were any principal payments waived or not paid during
2012, if any amount and date and reason not paid?

NO &

The repayment temms of the investment

Callateral related to the investment and value as of
December 31, 2012 '

S e R T A e e T 4 WL 7R
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Genesis Merchant Partners, LP

x T

otorit TS Y et T s e P e s bt

Options held by Genesis Merchant Partners, LP at _
December 31, 2012 and value (number of shares, par
value, exercise price, terms)

Has Genesis Merchant Partners, LP made any guarantees
forthe benefit of your company? :

Other Comments:

Your prompt attention to this request will be appreciated. A self-addressed stamped envelope is enclosed
for your reply. In addition to mailing please fax a copy of the confirmation response directly to our auditors
at 212-557-3938, attention Leonard Weinstock.

Sincerely,”)

—

Christopher Kelly

Fhkkk

CONFIRMATION:

The information above is complete and accurate as of the date indicated, except as described
- below:

By:

Title:

‘Date: _

Exceptions:

4,

15 Valley Drive, Greenwich, CT 06831 (203) 5617500 t {203) 661-6500 T
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Sands Brothers Venture Capital Il Z.1L.C
]
L
]
I

December 31,2012

James Hunter
Trinity Cable

To whom it may concern:

Cormick, Garber & Sandler, LLP, certified public accountants, [ NN
are auditing our financial statements as of

2012

December31;

2ot

For purposes of independent verification only please confirm our
investment in your securities.

Number of Shares/Principal Amount _ $149.395

Class of Shares COMMON

Convertible Features

Other Attributes

Date of Investment 09/21/2012

Amount of Investment  $149,395

Company Name Sigued By o Title

Your prompt response in the enclosed prepaid envelope will be greatly
appreciated. '

Sipeeyely,

o
Chﬁ’skmhéy‘y

e

SEC-CGS-E-0033363
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Sands Brothers Venture Capital I LLC
[T ]

December 31, 2012

Cornick, Garber & _ dler, LLP, certified public accountants, |||

, are auditing our financial statements as of
December 31, 2012.

For purposes of independent verification only please confirm our
investment in your sccuritics.

Number of Shares/Principal Amount __$1,259,579

Class of Shares COMMON

Convertible Features

Other Attributes

Date of Investrnent  09/21/2011

Amountof Investment—$1.259,579

Company Name Signed By S Title

Your prompt response in the enclosed prepaid envelope will be greatly

appreciated.

Christopher KAlly - |
/

SEC-CGS-E-0033364

SEC-NY8127-000097931



Sands Brothers Venture Capital IV LLC

December 31,2012

Cornick, Garber & Sandler, LLP, certified public acco nta ts, |||
are auditing our financial statements as of

December 31, 2012.

For purposes of independent verification only please confirm our
investment in your securities.

Number of Shares/Principal Amount __$99,597

Class of Shares  commoN

Convertible Features

Other Attributes

Date of Investment  09/21/2011

oG
7

A 4. £ T 4, A4 & GGy el
SAIOUNLOLT I VOSUNTCT i

Compa y Name Signed By Title

Your prompt response in the enclosed prepaid envelope will be greatly

appreciated.

Singerely,
Christopher Kelly &
.,—-//

SEC-CGS-E-0033365
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From: Salvatore Vicari

Sent: Monday, April 09, 2012 11:24 AM

To: ‘Gavin Watson'; Douglas J. Bisio

Subject: RE: MD Fragrance

Any chance we can get a draft or internal financials prior to May 1...............that date may be too late to get comfortable

with the valuation.

Sal

From: Gavin Watson

Sent: Monday, April 09, 2012 11:17 AM
To: Douglas J. Bisio

Subject: RE: MD Fragrance

They are supposedly getting them ready this month and they should be available on 5/1. Those will be 2011 full-year
financials.

Gavin Watson
Sands Brothers Asset Management, LLC

This email and attachments are being communicated on a confidential basis solely for the purpose of remitting information about
Sands Brothers Asset Management, LLC ("Sands Brothers"). This email and attachments are not and should not be construed as an
offer with respect toany fund managed by Sands Brothers {a "Fund"}. Any investment in a Fund will be accepted solely onthe basis
of the Confidential Offering Memorandum (the “OM”}. This email and attachments in whole or in part will not form the basis of and

should not be relied upon in connection with any subsequent investmentin a Fund when established or offered. To the extent that
statements made in this email and attachments summarize provisions of the OM, they are qualified in their entirety by the terms of
such OM. A copy of the OM must be reviewed prior to making a decision to invest in a Fund. Aninvestment in a Fund may resultin
loss to an investor.

Alternative investments such as the Funds are subject to less regulation than other #ypes of pooled investment vehicles, may be

illiquid and can involve the use of leverage, making them substantially riskier than other investments. Any investor who subscribes,
or proposes to subscribe, for an investment in a Fund must: (1) be able to bear the risks involved and (2) must meet the Fund’s
suitability requirements. [nvestments in a Fund may not be suitable for certain investors. No assurance can be given that the Fund's

1
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investment objectives will be achieved. Any decision to invest in a Fund should be made after reviewing the OM, concucting such
investigations as the investor deems necessary and consulting the investor’s own investment, legal, accounting, and tax advisors in
order to make an independent determination of the suitability and consequences of an investment in a Fund.

The following notice is based on U.S. Treasury Regulations governing practice before the Internal Revenue Service {“}RS”): {i} any U.S. federal tax
advice contained herein, including any opinion of counsel referred to herein, is not intended or written to be used, and cannot be used, by any
taxpayer for the purpose of avoiding U.S. federal tax penalties that may be imposed on the taxpayer; (ii) any such advice is written to support the -
motion or marketing ofthe transactions described herein (or.in any such opinion of counsel); and {iii) each taxpayer should seek advice based on
the taxpayer’s particular circumstances from an independent tax advisor.

From: Douglas J. Bisio [F
Sent: Monday, April 09, 2012 11:16 AM

To: Gavin Watson

Subject: FW: MD Fragrance

Gavin - I thought I heard you say the financials will be ready by the end of the month? Please confirm, also is this for the
12/31/11financials?

Douglas J. Bisio
President
Greenwich Fund Services

e PleAS €-rornember-the-environment-hefore-printing-this-email.

IRS CIRCULAR 230 DISCLOSURE: To comply with IRS regulations, we are required to inform you that unless expressly stated otherwise, any
discussion of U.S. federal tax issues in this correspondence (including any attachments) is not intended or written to be used, and cannot be used, (i)
to avoid any penalties imposed under the Internal Revenue Code, or {ii) to promote, market, or recommend to another party any transaction or matter
addressed herein.

DISCLAIMER: The information in this message is confidential and may be legally privileged. It is intended solely for the addressee. Access to this
message by anyone else is unauthorized. If you are not the intended recipient, any disclosure, copying, or distribution of the message, or any action or
omission taken by you in reliance on it, is prohibited and may be unlawful. Please immediately contact the sender if you havereceived this message in

Ti

1
erFor—Hank-yot:

From: Salvatore Vicari [mailto:svicari@cgscpa.com]
Sent: Saturday, April 07, 2012 3:43 PM

To: Douglas J. Bisio

Subject: MD Fragrance

Doug-

Any update on the financials from MD?

5

N
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SEC-CGS-E-0069493

SEC-NY8127-000134060




Salvatore Vicari, CPA

Cornick Garber Sandler

Cantifiad Fublic Ascountants & Advisors

gm Twitter | Linkedin

5% Think before printing this email — you could save a tree!

DISCLAIMER:

This e-mail is intended solely for the person or entity to which it is addressed and may contain confidential and/or privileged
information. Any review, dissemination, copying, printing or other use of this e-mail by persons or entities other than the addressee is
prohibited. If you have received this e-mail in error, please contact the sender immediately and delete the material from any computer
Circular 230 Disclosure:

Pursuant to U.S. Treasury Department Regulations, we advise you that, unless otherwise expressly indicated, any tax advice contained
in this communication, including attachments and enclosures, is not intended or written to be used, and may not be used, for the
purpose of (i) avoiding tax-related penalties under the Internal Revenue Code or (i) promoting, marketing or reconunending to
another party any tax-related matters addressed herein.

SEC-CGS-E-0069494
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From: Gavin Watson |

Sent: Wednesday, June 13, 2012 10:13 AM

To: Salvatore Vicari; David LaRocca

Subject: MD Surprise

Attachments: 20120604 AR Report MD.PDF; INVENTORY 05.31.2012.xlsx

See attached AR aging report and inventory report. Let’s discuss this as well on our conversation this afternoon. Let me
know what time you would like to do it. 2pm or later works best for me. Thanks.

Gavin Watson

Sands-Brothers-Asset ManagementLLC

601 Lexington Avenue, 51st Floor
New York, NY 10022

This email and attachments are being communicated on a confidential basis solely for the purpose of remitting information about
Sands Brothers Asset Management, LLC ("Sands Brothers"). This email and attachments are not and should not be construed as an
offer with respect to any fund managed by Sands Brothers {a "Fund"). Anyinvestmentin a Fund will be accepted solely on the basis
of the Confidential Offering Memorandum {the “OM”}. This email and attachments in whole or in part will not form the basis of and
should not be relied upon in connection with any subsequent investment in a Fund when established or offered. To the extent that

statements made in this email and attachments summarize provisions of the OM, they are qualified in their entirety by the terms of
such OM. A copy of the OM must be reviewed prior to making a decision to invest in a Fund. Aninvestmentin a Fund may resultin

lossto an investor

Alternative investments such as the-Funds are subject to less regulation than other types of pooled investment vehicles, may be
illiquid and can involve the use of leverage, making them substantially riskier than other investments. Any investor who subscribes,
or proposes to subscribe, for an investment in a Fund must: (1) be able to bear the risks involved and (2) must meet the Fund’s
suitability requirements. Investmentsina Fund may not be suitable for certain investors. No assurance can be given that the Fund's
investment objectives will be achieved. Any decision to invest in a Fund should be made after reviewing the OM, conducting such
investigations as the investor deems necessary and consulting the investor’s own investment, legal, accounting, and tax advisors in

order to make an independent determination of the suitability and consequences of an investment in a Fund.

The following notice is based on U.S. Treasury Regulations governing practice before the Internal Revenue Service (“1RS"): (i) any U.S. federal tax
advice contained herein, including any opinion of counsel referred to herein, is not intended or written to be used, and cannot be used, by any
taxpayer for the'purpose of avoiding U.S.federal tax penalties that may be imposed on the taxpayer; {ii) any such advice is written to support the
motion or marketing of the transactions described herein (or in any such opinion of counsel); and {iii) each taxpayer should seek advice based on

the taxpayer’s particular circumstances from an independent tax advisor.

SEC-CGS-E-0022887

SEC-NY8127-000087454



From: Gavin Watson

Sent: Friday, May 03, 2013 12:08 PM

To: Salvatore Vicari; David LaRocca

Cc: Jeff Umansky; Douglas Bisio; John Lanser; Christopher Kelly
Subject: MD

Sal/David,

The dropbox has been updated with the photos of the MD storefronts and main warehouse/storefront. Let me know if this
closes that one out.

O2HR will be completed within the next few hours. Nascent/Nery's we are waiting on deposition docs and will hopefully have
those today as well.

Progressive is in progress. | have spoken to the Cantor folks and they will hopefully have a valuation on the portfolio to us by
next week.

Gavin Watson
Portfolio Manager

Sands Brotners Asset Management, LLU
1 ] |
1 ]
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Administrative Proceedings

12/2/2014

Page 1 Page 3
UNITED STATES SECURITIES AND EXCHANGE COMMISSION 1 PROCEEDINGS
In the Matter of: ) 2 JUDGE ELLIOT: Let's go on the record. We're
3 here in the matter of Sands Brothers Asset Management LLC,
SANDS BROTHERS ASSET MANAGEMENT LLC ) AP Fie No. 3-16223 4 Steven Sands, Martin Sands and Christopher Kelly,
STEVEN SANDS. MARTIN SANDS S Securities and Exchange Commission administrative
PAGES: 1 through 12 6 proceeding, file number 3-16223. My name is Cameron
7 Elliot presiding as Administrative Law Judge. May | have
PLACE: Securities and Exchange Commission 8 appearances from counsel, please.
New York Regional Office 9 MS. BROWN: Yes, Nancy Brown and Janna Berke
Brookfield Place 10 for the Division of Enforcement.
11 MR. KAPLAN: Martin Kaplan and Robyn Paster
200 Vesey Street 12 for the Respondents excluding Mr. Kelly.
New York, New York 10281-1022 13 MS. BROWN: Your Honor, we have been in
DATE:  Tuesday, December 2, 2014 14 contact with Mr. Kelly and we told him that in light of
15 Your Honor’s order yesterday he did not need to
The above-entitled matter came onfor investigation, 16  participate, however | have his phone number and can
pursuant to notice, at 9:31 a.m., 17 certainly tie him in if the Court thinks that's
18 appropriate.
19 JUDGE ELLIOT: Very well, | don't expect him
20 to be here. This is our first pre-hearing conference and
21 the main issue we need to address is the pre-hearing
22 schedule. Before | get to that though let me address a
23 couple issues.
24 Firstof all, it appears to me fromthe
25 returned certified mailcards that the service date, that
Page 2 Page 4
1 APPEARANCES: 1 s the date of receipt of the OIP or the date that the OIP
2 CAMERON ELLIOT, JUDGE 2 was signed forwas November 3rd but | see the Division
3 On behalf of the Securities and Ex change Commission: 3 represented in the motion to adjourn the hearing that the
4 NANCY BROWN, ESQ. 4  servicedate was October 29. What makes you think itwas
5 JANNA BERKE, ESQ. s October 29, Ms. Brown?
6 Securities and Exchange Commission 6 MS. BROWN: Your Honor, that was simply the
7 Division of Enforcement 7 date that the OIP was instituted, so the date of service,
8 200 Vesey Street 8 | mean that's when the actual OIP was sent out but the
9 New York, New York 1028 1-1022 9 Court is correct of course that the green card govems and
10 10 the green card would sit at the November 3rd and November
11 On behalf of the Respondents: 11 Sth.
12 MARTIN KAPLAN, ESQ. 12 JUDGE ELLIOT: Very well, all right. So the
13 ROBYN PASTER, ESQ. 13 service date will be November 3rd and | will calculate the
14 Gusrae, Kaplan, Nusbaum, PLLC 14 due date for my initialdecision on that basis.
15 120 Wall Street 1s Now | see that the Respondents exceptfor Mr.
16 New York, New York 16 Kelly have filed an answer, | also see in the motion to
17 17 adjourn that the Division has made the investigative file
18 18 available.
19 19 All right, so now we have to figure out the
20 20 pre-hearing schedule. Let me startwith this and I'll
21 21 direct this to Ms. Brownfirst. How long do you think the
22 22 hearing would last in this case or how long do you think
23 23 your case in chief would last, leave it that way?
24 24 MS. BﬁOWN: Your Honor, no more than five
25 25 days. h

1 (Pages 1 to 4)
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Administrative Proceedings

12/2/2014

Page 5 Page 7
1 JUDGE ELLIOT: | notice that the charge or 1 MS. BROWN: None, Your Honor.
2 charges | guess, the alleged violations are not scienter 2 JUDGE ELLIOT: Mr. Kaplan?
3 based, that is they don't require proof of scienter. Mr. 3 MS. BROWN: No, sir.
4 Kaplan, do you agree with that? 4 JUDGE ELLIOT: Let's do that and ! will not
s MR. KAPLAN: Yes, I do although I think the 5 set a datefor any future hearing, | want to see the
6 mental state of the Respondents and how it occurred will 6  partiesbriefs first and if it turns out that we need a
7 be very relevant to the proceeding. 7 hearing, then we'll just hold another pre-hearing
8 JUDGE ELLIOT: Well that may be, | don't doubt 8  conference and we'll set the hearing date then.
9  that but the reason | mention this is because I'm 9 Let me ask you another question. It looks to
10 considering in essence bifurcating the case in the 10 me and maybe | 'm wrong, it looks to me like one of the
11 following way. First, we would have a round of 11 individual Respondents is in Long Island and one is in
12 dispositive motions and this would be -- | would expect 12 Greenwich. Mr. Kaplan, is that right?
13 anyway that if | were to resolve anything it might resolve 13 MR. KAPLAN:; Thatis correct.
14 the question of liability, it might not resolve the 14 MS. BROWN: Where would you suggest we hold
15 question éfllability but I would not necessarily expect 15 the hearing? )
16 that it would resolve the question of sanctions if | were 16 MR. KAPLAN: In Manhattan. :
17 toget tothe point of sanctions. So we’might have to 17 JUDGE ELLIOT: Verygood. | assume that's
18 have a hearing in any event but | think that given the 18  acceptable to you, Ms. Brown.
19  fact that the charges are not scienter based that it might 19 MS. BROWN: Yes, Your Honor.
20  beaway of streamlining the case and shorte ning the 20 JUDGE ELLIOT: Any hearing we do hold will be
21 hearing ifwe were to have a round of dispositive motions | 21 in Manhattan. Now, Mr. Kaplan, if you would like to file
22 first and then have a hearing. So let me first ask the 22 your own motion for summary disposition, that's fine but
23 Division what are your views on that? 23 I'l hold you to the same schedule as the Division. The
24 MS. BROWN: That's totally in line with our 24 Division of course will have to because they have the
25 views, Your Honor, | was going to raise that with respect |25 burden of proof. You don't need to make this decision
Page 6 Page 8
1 to the entity. Becauseiit's not a scienter based 1 now, Mr. Kaplan, you can decide whether you want to do
2 violation we think that it would be a fairly simple matter 2 thatlater butif you do file a cross motion, then you »
3 toestablish for summary disposition the entity's 3 have the same schedule that the Division does.
4 violation of the custody rule. 4 MR. KAPLAN: Thank you, Judge.
S JUDGE ELLIOT: I'm not sure that | see the 5 JUDGE ELLIOT: | encourage the parties to
6 distinction between the entity and the individuals since 6 serve each other with filings electronically. Of course
7 the entity only acts through the individual officers but 7 you'll have to file hard copies with the secretary but if
8 in any event, all right, | understand your position. Mr. 8 you want to send me a courtesy copy, you can send it to me
9°  Kaplan, what are your views? ' 9  electronically at our e-mail box, alj@sec.gov.
10 MR. KAPLAN: | think that an orderly way of 10 Now | think that's it on my part, | don't have
11 proceeding and | understand your proposal, | think it's 11  anything more to discuss. Ms. Brown, isthere anything
12 sound. 12 else we need to talk about?
13 JUDGE ELLIOT: Very well. So let's see, I'm 13 MS. BROWN: Yes, Your Honor, | just want to
14 thinking that given the upcoming holidays that we should 14 raise an issue. I've already raised it with Mr. Kaplan,
15 probably have briefs due in the middle of January. Solét |15  hopefully we can resoive it but its important | think
16 me look at my calendar. 16 that the Court have an early warning that this issue is
17 (pause) X 17 brewing because it effects potentially the integrity of
18 JUDGE ELLIOT: Let me throw out the following 18 the proceeding. So | want to make sure it's on the record
19 schedule as a possibility. Motions for summary 19 andhasbeen atleast raised.
20 disposition would be due Friday, Jaﬁuary 16. Il give 20 Mr. Kaplan represented in the investigation
21 you three weeks for an opposition, so that would be 21 both Mr. Kelly who as Your Honor is aware has submitted an
22 oppositions due Friday, February 6, and then reply briefs 22 offer of setlement for the Commission’s consideration as
23 would be due Monday - no, Monday, February 16th is 23 wellasthe reﬁéining Respondents, Sands Brothers Asset
24 Presidents Day, so let's say Tuesday, February 17th. Any | 24 Management and Steven-Sands and Martin Sands. Soasa -
.25 objection to that schedule? Ms. Brown? 25 result there may be because of that dual representation

2 (Pages 5 to 8)
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Administrative Proceedings

12/2/2014

Page 9 Page 11
1 some issues of conflict that m ay permeate these 1
2 proceedings, pa rticularly if Mr. Kelly were to be called 2
3 asawitness. 3
4 So as | say, Mr. Kaplan and | have been 4 RECORDER'S CERTIFICATE
S discussing this issue, we will continue to discuss it and B ‘
6 I will return to the Court as appropriate should our 6 1, Nicole Pino, recorder, hereby certify that the
7 discussions not p roduce a satisfactory resolution. 7 foregoing transcript of 12 pages is a complete, true, and
8 JUDGE ELLIOT: Very will. Mr. Kaplan, 8  accurate transcript of the testimony indicated, held on
9 anything else we need to talk about? 9 December 2, 2014, at 200 Vesey Street, Suite 400, New
10 MR. KAPLAN: I'm not going to comment on the 1} 10  York,New York, in the matter of:
11  staffs statement, I'l wait. No, | have nothing else, 11  Sands Brothers Asset Management, LLC
12 Your Honor, 12 Steven Sands, Martin Sands
13 JUDGE ELLIOT: All right, very well. Counsel, 13 I further certify that this proceeding was recorded
14 thank you very much. This matter is adjourned. 14 by me and that the foregoing transcript was prepared under
15 (Whereupon, at 3:41 a.m., the pre-hearing 15 my direction,
16 conference was adjourned.) 16 Date: ,2014
17 R 17 Official Reporter:
18 18
19 13
20 20
21 21
22 22
23 23
24 24
25 25
Page 10 Page 12
1 CERTIFICATE 1
2 1, Peggy Miller, hereby certify that the 2
3 foregoing transcript consisting of 12 pages is a complete,
4 true and accurate transcript of the pre-hearing 3
s conference, held on Tuesday, December 2, 2014, at 200 4
6 Vesey Street, New York, New York, in The Matter of Sands
7 Brothers Asset Management, LLC, Steven Sands, Martin 5 PROOFREADER'S CERTIFICATE
8 Sands, File No. 3-16223. | further certify that this 6
9  proceeding was recorded by Nicole Pino and that the 7 In the Matter of: Sands Brothers Asset Management, LLC
10 foregoing transcript has been typed and proofread by me. 8 Steven Sands, Martin Sands
11 9 File Number: AP 3-16223
12 10 Date: December 2, 2014
13 11 Location: 200 Vesey Street, Suite 400
12 New York, New York
14 13
15 Typist/Proofreader Date 14 This is to certify that |, Peggy Miller, the
16 15 undersigned, do hereby swear and affinn that the attached
17 16 proceedings before the United States Securities and
18 17 Exchange Commission were held according to the record and
19 18 that this is the original, complete, true, and accurate
20 19 transcript that has been compared to the reporting or
21 20 recording accomplished at the hearing.
21
22 22
23 23 Proofreader _ Date
24 24 B
25 25
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Christopher Kelly April 22, 2013

Page 1

UNITED STATES SECURITIES AND EXCHANGE COMMISSION

In the Matter of: }

}  File No. NY-08127
SBAM VENTURE )
CAPITAL FUNDS )

WITNESS: CHRISTOPHER KELLY

PAGES: 1-59

PLACE: Securities and Exchange Commission
Three World Financial Center - Suite 4300
New York, New York 10281

DATE: April 22, 2013

The akbove-entitled matter came on for

hearing at 10:09 o'clock a.m.

Diversified Reporting Services
(202) 467-9200



Christopher Kelly April 22, 2013
Page 5 Page 7
1 Q. Ifatany pointyouneed a break to stretch 1 Q. Mr. Kelly, what is your date of birth?
2 your limbs, just let me know and | will take a break, 2 A. 10/27/57.
3 A. Okay. 3 Q. And do you have a personal e-mail address?
4 Q. Mr. Kelly, could you please state and spell 4 A. Yes.
5 your full name for the record. 5 Q. And what is that e-mail address?
6 A. Christopher Kelly; C-H-R--S-T-O-P-H-E-R o A. CRKPrime@Yahoo.com.
K-E-L-L-Y. 7 Q. Do you have a professional e-mail address?
3 Q. Do you have a middle initial? 8 A. Yes.
§ A. R, asin Robert. The initial R. 9 Q. And what is that address?
10 Q. And your middle name is? 10 A. CKelly@SandsBrothers.com.
11 A. Raymond, R-A-Y-M-O-N-D. 11 Q. Mr. Kelly, would you briefly describe your
12 Q. MynameisWilliam Edwards. |amanattomey 12 post high school educational history? '
13 with the Enforcement Division O F the U.S. Securities and 13 A. | sometimes use another e-mail address.
14 Exchange Commission. fam an officer for the purposes of 14 Q. Please.
15 today's proceeding. 15 A. CKelly@CYPRS.com.
16 With me is Wendy Teppenman who is also an 16 Q. Again, could you please describe your post
17 attomey with the Enforcement Division of the U.S. 17 high school educational history?
18 Securities and Exchange Commission, and she. too, is an 18 A. College and law school,
i3 officer of the Commission for the purposes of this 19 Q. And where did you attend college?
29 proceeding. 260 A. The University of Virginia.
21 This is an investigation by the Securities 21 Q. And law school?
22 and Exchange Commission captioned “Sands Brothers Asset 22 A. The University of Virginia Schooj of Law.
23 Management Venture Capital Funds,” NY-08127. The purpos¢ 23 Q. Have you ever held any securities licenses?
24 of the investigation is to detennine whether there have 24 A. A7.
25 been violations of certain provisions of the Federal 25 Q. ASeries7?
Page 6 Page 8
1 Securities .aws. However, the facts developed in this 1 A. Yes.
2 investigation might constitute violations of other federal 2 Q. And any others?
3 or state, civil or criminal Jaws. 3 A. No.
4 Mr. Kelly, prior to opening the record today 4 Q. Areyoua CPA?
5 | showed you a copy the Formal Order of Investigation; 3 A. No. -
[ correct? 6 Q. -And, Mr. Kelly, where are you currently
? A. Yes. 7 employed?
8§ Q. Do you have any questions about this 38 A. Sands Brothers Asset Management.
3 document? 9 Q. How long have you been at SBAM?
10 A. No. 190 A. Approximately five years.
11 Q. Also, before opening the record this morning, 11 Q. So that would mean that you started working
12 i showed youa copy of a documentthat was previously 12 at SBAMin 20087
i3 marked as Exhibit 1, which is SEC Form 1662. Mr. Kelly, 13 A. Yes.
14 do you have any questions about this document? 14 Q. Do you remember the month by chance?
13 A. No. i5 A. April.
L8 Q. Great. 16 Q. Of 2008.
17 Mr. Kelly, are you represented by counsel - 17 And if you could, just take me through the
18 here today? 18 different jobs you've had at SBAM since you started in
13 A. Yes. 19 Aprilof 2008.
e} MR. EDWARDS: Would counsel please Identify 239 A. Chief Operating Officer and Chief Compliance
21 themselves? Z1 Officer.
22 MR, KAPLAN: Certainly. Martin H. Kaplan, 22 Q. And have you had those two titles since you
23 Gusrae Kaplan & Nusbaum PLLC, 120 Wall Swreet, New York, 23 begap working at Sands Brothers in April of 2008?
74 New York 10005 24 A -Yes.
2s To my leftis my associate, Robyn Paster. 25 Q. Do you currently have those two titles?

2 (Pages 5 to 8)
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SECURITIES AND EXCHANGE COMMISSION
Washington, D.C. 20549

Supplemental Information for Persons Requested to Supply
Information Voluntarily or Directed to Supply Information
Pursuant to a Commission Subpoena

A. False Statements and Documents

Section 1001 of Title 18 of the United States Code provides as follows:
Whoever, in any matter within the jurisdiction of any department or agency of the United States
knowingly and willfully falsifies, conceals or covers up by any trick, scheme, or device a material
fact, or makes any false, fictitious or fraudulent statements or representations, or makes or uses
any false writing or document knowing the same to contain any false, fictitious or fraudulent
statement or entry, shall be fined under this title or imprisoned not more than five years, or both.

B. Testimony

If your testimony is taken, you should be aware of the following:

1. Record. Your testimony will be transcribed by a reporter. If you desire to go off the record, please indicate this to
the Commission employee taking your testimony, who Will determine whether to grant your request. The reporter

will.not go off the.record-at YOUr-OFYOUF counsel's—direction:

2. Counsel. You have the right to be accompanied, represented and advised by counsel of your choice. Your
counsel may advis e you before, during and after your testimony; question you briefly at the conclusion of your
testimony to clarify any of the answers you give during testimony; and make summary notes during your
testimony solely for your use. If you are accompanied by counsel, you may consult privately.

If you are not accompanied by counsel, please advise the Commissionemployee taking your testimony whenever
during your testimony you desire to be accompanied represented and advised by counsel. Your testimony will be

adjeurﬁeeH ord- your +the-oppor u.umy-w'arrot 1getodo-5o:

You may be represented by counsel who also represents other persons involved in the Commission's investigation.
This multiple representation, however, presents a potential conflict of interest if one client'’s interests are or may be
adverse to another’s. If you are represented by counselwho also represents other persons involved in the
investigation, the Commission will assume that you and counsel have discussed and resolved all issues concemning
possible conflicts of interest. The choice of counsel, and the responsibility for that choice, is yours.

3. Transcript Availability. Rule 6 of the Commission's Rules Relating to Investigations, 17 CFR 203.6, states:

A-person-whe-has-submified-decumentary-eviderce-or-testimeny-inaformal-investigative-proceeding
shall be entitled, upon written request, to procure a copy of his documentary evidence or a.transcript of
his testimony on payment of the appropriate fees: Provided, however, Thatin a nonpublic formal
investigative proceeding the Commission may for good cause deny such reguest. in any event, any
witness, upon proper identification, shall have the nght to inspect the official transcript of the witness'
own testimony.

if you wish to purchase a copy of the transcript of your testimony, the reporter will provide you witha copy of the
appropriate form. Persons requested to supply information voluntarily will be allowed the rights provided by this rule.

4. Pequry. Section 1621 of Title 18 of the United States Code provides as follows:

Whoever . : . having taken an oath before a competent tribunal, officer, or person, in any case in which
a law of the United States authorizes an oath to be administered, that he will testify, declare, depose, or
certify truly . . . willfully and contrary to such oath states or subscribes any material matter which he
does not believe to be true . . . is guilty of perjury and shall, except as otheryglse expressly provided by

taw, befined tnger this titfe or imprisonéd ot more than f‘ve years or both .

5. Fifth Amendment and Voluntary Testimony. Information you give may be used against you in any federal, state,
local or foreign administrative, civil or criminal proceeding brought by the Commission or any other agency.
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You may refuse, in accordance with the rights guaranteed to you by the Fifth Amendment to the Constitution of the
United States, tegive any information that may tend (o incriminate you or subject you to fine, penalty or forfeiture.

If your testimony is not pursuant to subpoena, your appearance to testify is voluntary, you need not answer any
question, and you may leave whenever you wish. Your cooperation is, however, appreciated.

6. Formal Order Availability. If the Commission has issued a formal order of investigation, it will be shown to you
during your testimony, at your request. If you desire a copy of the formal order, please make your request in writing.

C. Submissions and Settlements
Rule 5(c) of the Commission’s Rules on Informal and Other Pmcédures, 17 CFR 202.5(c), states:

Persons who become involved in . . . investigations may, on their own initiative, submit a written
statement to the Commission setting forth their interests and position in regard to the subject matter
of the investigation. Upon request, the staff, inits discretion, may advise such persons of the

- general nature of the investigation, including the indicated violations as they pertain to them, and
the amount of time that may be available for preparing and submitting a statement prior to the
presentation of a staff recommendation to the Commission for the commencement of an
administrative or injunction proceeding. Submissions by inferested persons should be forwarded to
the appropriate Division Director or Regional Director with a copy to the staff members conducting
the investigation and should be clearly referenced to ihe specific investigation to which they relate.
In the event a recommendation for'the commencement of an enforcement proceeding is presented
by the staff, any submissions by interested persons will be forwarded to the Commission in
conjunction with the staff memorandum.

The staff ofthe Commission routinely seeks to introduce submissions made pursuant to Rule 5(c) as ewdence in
Commission enforcement proceedings, when the staff deems appropriate. )

Rule 5(f) of the Commission’s Rules on Informal and Other Procedures, 17 CFR 202.5(f), states:
In the course of the Commission’s investigations, civil lawstits, and administrative proceedings, the

staff, with appropriate authorization, may discuss with persons involved the disposition of such
matters by consent, by settlement, or in some other manner. ltisthe policy of the Commission,

—however;,thatthedispositionof-anysuchmattermaynotexpressty orimpliedly; extendtoamy

criminal charges that have been, or may be, brought agamst any such person or any
recommendation with respect thereto. Accordingly, any person involved in an enforcement matter
before the Commission who consents, or agrees to consent, to any judgment or order does so

. sole ly for the purpose of resolving the claims against him in that investigative, civil, or
administrative matter and not for the purpose of resolving any criminal charges that have been, or
might be, brought against him. This policy reflects the fact that neither the Commission nor its staff

na‘s“tﬁéiutnomy or responsibility for instiiuting, conducting, Setting, or otherwise disposing of
criminal proceedings. That authority and responsibility are vested in the Attomey General and
representatives of the Department of Justice.

D. Freedom of Infonnation Act

The Freedom of Information Act, 5 U.S.C. §52 (the “FOIA™), generally provides for disclosure of information to the
public.. Rule 83 of the Commission’s Rules-on Information and Requests, 17 CFR 200.83, provides a-procedure by
which a person can make a written request that information submitted to the Commission not be disclosed under the
FOIA. That rule statesthat no determination as to the validity of such a request will be made until a request for
disclosure of the infonmation under the FOIA is received. Accordingly, no response to a request that information not
be disclosed under the FOIA is necessary or will be given untlla request for disclesure under the FOIA is received. If

youdesireanac rformation ot be disclosed unger the FOIA,
please provide a duplicate request, together with a stamped, self addressed envelope.

E. Authority for Solicitation of Information

Persons Directed to Supply Information Pursuant to Subpoena. The authority fogfequiring production of information
is set forth in the subpoena. Disclosure of the information to the Commission is mandatory, subject to the valid

asseriion of any fegal right or privilege you might have.
Persons Requested to Supply Information Voluntarily. One or more of the following provisions authorizes the

Commission to solicit the information requested: Sections 19 and/or 20 of the Securities Act of 1933; Section 21 of
the Securities Exchange Act of 1934; Section 321 of the Trust Indenture Act of 1339: Section 42 of the Investment

2
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Company Act of 1940; Section 209 of the Investment Advisers Act of 1940; and 17 CFR 202.5. Disclosure of the
requested information to the Commission is voluntary on your part.

F. Effect of Not Supplying Information

Persons Directed to Supply Information Pursuant to Subpoena. |f you fail to comply with the subpoena, the
Commission may seek a court order requiring youto do so. Ifsuch an order is obtained and you thereafter fail to
supply the information, you may be subject to civil and/or criminal sanctions for contempt of court. In addition, if the
subpoena was issued pursuant to the Securities Exchange Act of 1934, the Investment Company Act of 1940, and/or
the Investment Advisers Act of 1940, and if you, without just cause, fail or refuse to attend and testify, or to answer
any lawful inquiry, or to produce books, papers, correspondence. memoranda, and other records in compliance with
the subpoena, you may be found guilty of a misdemeanor and fined not more than $1,000 or imprisoned for a term of
not more than one year, or both.

Persons Requested to Supply Information Voluntarily. There are no direct sanctions and thus no direct effects for
failing to provide alf or any part of the requested information.

G. Principal Uses of Inforrnation

The Commission's principal purpose in soliciting the information is to gather facts in oider to detenmine whether any
person has violated, is violating, or is about to violate any provision of the federal securities laws or rules for which
the Commission has enforcement authority, such as rules of securities exchanges and the rules of the Municipal
Securities Rulemaking Board. Facts developed may, however, constitute violations of other laws or rules. Information
provided may be used in Commission and other agency enforcement proceedings. Unless the Commission or its

staff explicitly agrees to the contrary in writing, you should not assume that the Commission or its staff acquiesces in,
Aarat &

_— accedes-to-orconcurs-oragrees-with;-any-position;-eondition; requestreservation-ef ight-understandingorany
other statement that purports, or may be deemed, to be or to reflect a limitation upon the Commission’s receipt, use,
disposition, transfer, or retention, in accordance with applicable law, of information provided.

H. Routine Uses of Information

The Commission often makes its files available to other governmental agencies, particularly United States Attorneys
and state prosecutors. There is a likelihood that information supplied by you will be made available to such agencies
where appropriate. Whether or not the Commission makes its files available to other governmental agencies is, in

generala-confidentialmatter betweenthe-Commissionand-suchothergovernmental-agencies:
Set forthbelow is a list of the routine uses which may be made of the information furnished.,

1. To coordinate law enforcement activities between the SEC and other federal, state, local or foreign law
enforcement agencies, securities self regulatory organizations, and foreign securities authorities.

2By SEC pem‘fmms of investigating possible violations of, of {0 conduct mvaestigations authorized by,
the federal securities laws.

3—Where there-is-an-indication-of-a-vietation-or-potentiatviolation-oHaw-whether-civit-criminatorregutatory-in
nature, and whether arising by general statute or particular program statute, or by regulation, rule or order issued
pursuant thereto, the relevant records in the system of records may be referred to the appropriate agency, whether
federal, state, orlocal, a foreign governmental authority or foreign securities authority, or a securities self-regulatory
organization charged with the responsibility of investigating or prosecuting such violation or charged with enforcing or
implementing the statute or rule, regulation or order issued pursuant therefo.

4. In any proceeding where the federal securities laws are in issue or in which the Commission, or past or present
members of its staff, is a party or otherwise involved in an official capacity.

5. To a federal, state, local or foreign governmental authority or foreign securities authority maintaining civil, criminal
or other relevant enforcement information or other pertinentinfonnation, such as current licenses, if necessary to
obtain information relevant to an agency decision conceming the hiring or retention of an employee, the issuance of a
security clearance, the letting of a contract, or the issuance of a licerse, grant or other benefit.

6. To a federal, state, local or foreign governmental authority or foreign securities authority, in response to its

request, in connection with the hinng or retention of an employee, 1he 1ssuance of a security clearance, the reporting
of an investigation of an employee, the letting of a contract, or the issuance of a license, grant or other benefit by the
requesting agency, to the extent that the information is relevant and necessary to the requesting agency’s decision on
the matter.
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7. In connection with proceedings by the Commission pursuant to Rule 102(e) of its Rules of Practice, 177 CFR
201.102(e).

8. When considered appropriate, records in this system may be disclosed to a bar association, the American Institute
of Certified Public Accountants, a state accountancy board or other federal, state, local or foreign licensing or
oversight authority, foreign securities authority, or professional association or self regulatory authority performing
similar functions, forpossible disciplinary or other action.

9. In connection with investigations or disciplinary proceedings by a state securities regulatory authority, a forelgn
securities authority, or by a self regulatory organization involving one or more of its members.

10. As a data source for management information for production of summary descriptive statistics and analytical
studies in support of the function for which the records are collected and maintained or for related personnel
management functions or manpower studies, and to respond to general requests for statistical information (without
personal identification of individuals) under the Freedom of Information Act or to locate specific individuals for
personnel research or other personnel management functions.

11. In connection with their regulatory and enforcement responsibilities mandated by the federal securities laws (as
defined in Section 3(a)(47) of the Securities Exchange Act of 1934, 15 U.S.C. 78(a)(47)), or state or foreign laws
regulating securities or other related matters, records may be disclosed to national securities associations that are
registered with the Commission, the Municipal Securities Rulemaking Board, the Securities Investor Protection
Corporation, the federal banking authorities, including but not limited to, the Board of Governors of the Federal
Reserve System, the Comptroller of the Currency, and the Federal Deposit Insurance Corporation, state securities
regulatory or law enforcement agencies or organizations, or regulatory law enforcement agencies of a foreign
government, or foreign securities authority.

12. To any trustee, receiver, master, special counsel, or other individual or entity that is appointed by a court of
competent jurisdiction or as a result of an agreement between the parties in connection with litigation or
administrative proceedings involving allegations of violations ofthe federal securities laws (as defined in Section
3(a)(@7) of the Securities Exchange Act of 1934, 15 U.S.C. 78c(a)(47)) or the Commission’s Rules of Practice, 17
CFR 201.100 - 800, or otherwise, where such trustee, receiver, master, special counsel or other individual or entity is
specifically designated to perform particular functions with respect to, or as a result of, the pending action or
proceeding or in connection-with the administration and enforcement by the Commission of the federal securities laws
or the Commission’s Rules of Practice.

13. To any persons during the course of any inquiry or investigation conducted by the Commission’s staff, or in’
connection with civil litigation, if the staff has reason to believe that the person to whom the record is disclosed may
have further information about the matters related therein, and those matters appeared to be relevant at the time to
the subject matter of the inquiry.

14. To any personwith whom the Commission contracts to reproduce, by typing, photocopy or other means, any .

record within This system for use by the Commission and its staff in connection with their official duties or to any
person who is utilized by the Commission to perform clerical or stenographic functions relating to the official business
of the Commission.

15. Inclusion’in reports published by the Commission pursuant to authority granted in the federal securities laws (as
defined in Section 3(a)(47) of the Securities Exchange Act of 1934, 15 U.S.C. 78c(a)(47)).

16. To members of advisory committees that are created by the Commissionor by the Congress to render advice
and recommendations to the Commission or to the Congress, to be used solely in connection with their official
designated functions.

17. To any person who is or has agreed to be subject to the Commission’s Rules of Conduct, 17 CFR 200.735-1 to

735-18;and who assistsin the investigation by the Commission of possible violations of federal SEcunties Taws (as
defined in Section 3(a)(47) of the Securities Exchange Act of 1934, 15 U.S.C. 78c(a)(47)), in the preparation or
conduct of enforcement actions brought by the Commission for such violations, or otherwise in connection with the
Commission’s enforcement or regulatory functions under the federal securities laws.

18. Disclosure may be made to a Congressional office from the record of an indiﬁdual in response to an inquiry from
the Congressional office made at the request of that individual.

19. To respond to inquiries from Members of Congress, the press and the public which relate to specific matters that
the Commission has investigated and to matters under the Commission’s jurisdiction.
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20. To prepare and publish information relating to violations of the federal securities laws as provided in 15 U.S.C.
78u(a), as amended. .

21. To respond to subpoenas in any litigation or other proceeding.
22. To g trustee in bankruptcy.

23. To any govemmental agency, governmental or private collection agent, consumer reporting agency or
commercial reporting agency, governmental or private employer of a debtor, or any other person, for collection,
including collection by administrative offset, federal salary offset, tax refund offset, or administrative wage
garnishment, of amounts owed as a result of Commission civil or administrative proceedings.

* k Kk k *k

Small Business Owners: The SEC always welcomes comments on how it can better assist small businesses. If you
have comments about the SEC’s enforcement of the securities laws, please contact the Office of Chief Counsel in the
SEC'’s Division of Enforcement at 202-551-4933 or the SEC’s Small Business Ombudsman at 202-551-3460. If you
would prefer to comment to someone outside of the SEC, you can contact the Small Business Regulatory
Enforcement Ombudsman at http://www.sba.gov/ombudsman or toli free at 888-REG-FAIR. The Ombudsman’s
office receives comments from small businesses and annually evaluates federal agency enforcement activities for
their responsiveness to the special needs of small business.
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UNITED STATES
SECURITIES AND EXCHANGE COMMISSION
NEW YORK REGIONAL OFFICE

3 WORLD FINANCIAL CENTER WRITER'S DIRECT LINE
SUITE 400 (212 336-0953
NEW YORK, NEW YORK 10281-1022 cdwardswi@isec.gov

March 14,2013

Via Email and Overnight Mail

—

Christopher Kelly
c/o Martin H. Kaplan, Es

Re:  In the Matter of SBAM Venture Capital Funds (NY-08127)

Dear Mr. Kelly:

The staff of the Securities and Exchange Commission (the “Commission”) is conducting
an investigation into the above-referenced matter. The enclosed subpoena has been issued
pursuant to a formal order of investigation entered by the Commission and requires you to

appear for investigative testimony on April 2,2013.

This investigation is hon-public and should not be construed as an indication by the
Commission or its staff that any violations of law have occurred, or as a reflection upon any
person, entity, or security. Please note that, in any matter in which enforcement action is
ultimately deemed to be warranted, the Division of Enforcement will not recommend any
settlement unless the party wishing to settle certifies, under penalty of perjury, that all documents
responsive to subpoenas and formal and informal documentrequests issued by the Commission
or its staff in this matter have been produced. In addition, information provided is subject to the
Commission’s routine uses. A list of those uses is contained in the enclosed copy of SEC Form
1662, which also contains other important information. Please review SEC Form 1662 prior to

providing any information responsive to this subpoena.

If you have any questions concerning the subpoena, please call me at (212) 336-0953.

Sincerely,

William Edwards
Senior Attorney
Enforcement Division
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SUBPOENA

UNITED STATES OF AMERICA

SECURITIES AND EXCHANGE COMMISSION

In the Matter of SBAM Venture Capital Funds (NY-08127)

To:  Christopher Kelly
c/o Martin H. Kaplan, Esq.
Gusrae, Kaplan, Bruno & Nusbaum PLLC

] YOU MUST PRODUCE everything specified in the Attachment to this subpoena to
officers of the Securities and Exchange Commission, at the place, date and time specified below.

& YOU MUST TESTIFY before officers of the Securities and Exchange Commission, at the
place, date and time specified below. »

I IR [ S S N oo Apvil 2, 2013
at10:00 a.m.

FEDERAL LAW REQUIRES YOU TO COMPLY WITH THIS SUBPOENA.
Failure to comply may subject you to a fine and/or imprisonment.

{/()/(M"’M/ 4@“]‘“9’/ Date: March 14. 2013

William Edwards
Senior Attorney
Enforcement Division

b

I am an officer of the Securities and Exchange Commission authorized to issue subpoenas in this
matter. The Securities and Exchange Commission has issued a formal order authorizing this

investigation under Section 20(a) of the Securities Act of 1933 and Section 21(a) of the Securities
Exchange Act of 1934,
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Washington, D.C. 20549

Supplemental Information for Persons Requested to Supply
Information Voluntarily or Directed to Supply Information
Pursuant to a Commission Subpoena

A. False Statements and Documents
Section 1001 of Title 18 of the United States Code provides as follows:

Whoever, in any matter within the jurisdiction of any department or agency of the United States
knowingly and willfully falsifies, conceals or covers up by any trick, scheme, or device a material
fact, or makes any false, fictitious.or fraudulent statements or representatioris, or makes or uses
any false writing or document knowing the same to contain any false, fictitious or fraudulent
statement or entry, shall be fined under this title or imprisoned not more than five years, or both.

B. Testimony
If your testimony is taken, you should be aware of the following:

1. Record. Your testimony will be transcribed by a reporter. if you desire to go off the record, please indicate this to
the Commission employee taking your testimony, whowill determine whether to grant your request. The reporter
will not go off the record at your, or your counsel’s, direction,

2. Counsel. Youhave the rightto be accompanied, represented and advised by counsel of your choice. Your
counsel may advise you before, during and after your testimony; question you briefly at the conclusion of your
testimony to clarify any of the answers you give during testimony; and make summary notes during your
testimony solely for your use. If you are accompanied by counsel, you may consult privately.

if you are not accompanied by counsel, pleése advise the Commission employee taking your testimony if, during the
testimony, you desire.to be accompanied, represented and.advised by counsel. Your testimony will be adjourned
once to afford you the opportunity to arrange to be so accomparnied, represented or advised.

You may be represented by counsel who also represents other persons involved in the Commission’s investigation.
This multiple representation, however, presents a potential conflict of interest if one client’s interests are or may be
adverse to another’s. If you are represented by counsel who also represents other persons involved in the
investigation, the Commission will assume that you and counsel have discussed and resolved all issues concerning
possible contlicts of interest. The choice of counsel, and the responsibility for that choice, is yours.

3. Transcript Availability. Rule 6 ofthe Commission’s Rules Relatingto Investigations, 17 CFR 203.6, states:

A person who has submitted documentary evidence or testimony in a formal investigative proceeding
shall be entitled, upon written request, to procure a copy-of his documentary evidence or a transcript of

~histestimony -on-payment of the appropriate fees: Provided; however,-Thatina nonpublic-formal - -
investigative proceeding-the Commission may for good cause deny such request. In any.event, any -
witness, upon properldentlflcatlon shall have the right to inspect the official transcript of the witness’
own testimony.

If you wish to purchase a copy of the transcript of your testimony, the reporter will provide you with a copy of the
appropriate form. Persons requested to supply information voluntarily will be allowed the rights provided by this rule,

4. Perjury. Section 1621 of Title 18 of the United States Code provides as follows:

Whoever . . . having taken an oath before a competent tribunal, officer, or pefsan, in any case in which
a law of the United States authorizes an oath to be administered, that he will testify, declare, depose, or
certify truly . . . willfully and contrary to such oath states or subscribes any material matter which he
does notbelieve to be true. . . is guilty of petjury and shall, except as otherwise expressly provided by
law, be fined under this title or imprisoned not more than five years or both . . . .

5. Fifth Amendment and Voluntary Testimony. Information you give may be used against you irt any federal, state,
local or foreign administrative, civil or criminal proceeding brought by the Commission or any other agency.
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You may refuse, in accordance with the rights guaranteed to you by the Fifth Amendment to the Constitution of the
United States, to give any information that may tend to incriminate you.

if your testimony is not pursuant to subpoena, your appearance to testify is voluntary, you need not answer any
question, and you may leave whenever you wish. Your cooperation is, however, appreciated.

6. Formal Order Availability. |f the Commission has issued a formal order of investigation, it will be shown to you
during your testimony, at your request. if you desire a copy of the formal order, please make your requestin writing.

C. Submissions and Settlements
Rule 5(c) of the Commission’s Rules on Informal and Other Procedures, 17 CFR 202.5(c), states:

Persons who become involved in . . . investigations may, on their own initiative, submit a written
statement to the Commission setting forth their interests and position in regard to the subject maiter
of the investigation. Upon request, the staff, in its discretion, may advise such persons of the
general nature of the investigation, including the indicated violations as they pertain to them, and
the amount of time that may be available for preparing and submitting a statement prior to the
presentation of a staff recommendation to the Commission for the commencement of an
administrative or injunction proceeding. Submissions by interested persons should be forwarded to
the appropriate Division Director or Regional Director with a copy to the staff members conducting
the investigation and should be clearly referenced to the specific investigation to which they relate.
In the event a recommendation for the commencement of an enforcement proceeding is presented
by the staff, any submissions by interested persons will be forwarded to the Commission in
conjunction with the staff memorandum.

The staff of the Commission routinely seeks to introduce submissions made pursuantto Rule 5(c} as evidence in
Commission enforcement proceedings, when the staff deems appropriate.

Rule 5(f) of the Commission’s Rules on Informal and Other Procedures, 17 CFR 202.5(f}, states:

In the course of the Commission’s investigations, civil lawstuits, and administrative proceedings, the

. staff, with appropriate authorization, may discuss with persons involved the disposition of such
matters by consent, by settiement, or in some other manner. It is the policy of the Commission,
however, that the disposition of any such matter may not, expressly or impliedly, extend toany
criminal charges that have been, or may be, brought against any such person or any
recommendation with respect thereto. Accordingly, any person involved in an enforcement matter
before the Commission who consents, or agrees to consent, to any judgment or order does so
solely for the purpose of resolving the claims against him in that investigative, civil, or
administrative matter and not for the purpose of resolving any criminal charges that have been, or
mightbe, brought against him. This policy reflects the factthat neither the Commission nor its staff
has the authoity or responsibility for instituting, conducting, settling, or otherwise disposing of
criminal proceedings. That authority and responsibility are vested in the Attorney General and
representatives of the Department of Justice.

D. Freedom ofiInformation Act

The Freedom of Information Act, 5 U.S.C. 552 (the “FOIA"), generally provides for disclosure of information to the
public. Rule 83 of the Commission’s Rules on Information and Requests, 17 CFR 200.83, provides a procedure by
which a person can make a written request that information submitted to the Commission not be disclosed under the
FOIA. That rule states that no determination as to the validity of such a request will be made until a request for
disclosure of the infonmation under the FOIA is received. Accordingly, no response to a request that information not
be disclosed under the FOIA is necessary or will be given until a request for disclosure under the FOIA is received. If
you desire an acknowledgment of receipt of your written request that information not be disclosed under the FOIA,
please provide a duplicate request, together with a stamped, self addressed envelope.

E. Authority for Solicitation of Information

Persons Directed to Supply information Pursuant to Subposna. The authority for requiring production of information
is set forth in the subpoena. Disclostre of the information to the Commission is mandatory, subject to the valid
assertion of any legal right or privilege you might have.

Persons Reqguested to Supply information Voluntarily. One or more of the following provisions authorizes the

Commission to solicit the information requested: Sections 19 and/for 20 of the Securities Act of 1933; Section 21 of
the Securities Exchange Act of 1934; Section 321 of the Trust Indenture Act of 1938; Section 42 of the Investment
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Company Act of 1940; Section 209 of the Investment Advisers Act of 1940; and 17 CFR 202.5. Disclosure of the
requested infonmation to the Commission is voluntary on your pait.

F. Effect of Not Supplying Information

Persons Directed to Supply Informalion Pursuant to Subpoena. If you fail to comply with the subpoena, the
Commission may seek a court order requiring you to do so. If such an order is obtained and you thereafter fail to
supply the information, you may be subject to civil and/or criminal sanctions for contempt of court. in addition, if the
subpoena was issued pursuant to the Securities Exchange Act of 1934, the investment Company Act of 1840, and/or
the Investment Advisers Act of 1940, and if you, without just cause, fail or refuse to attend and testify, or to answer
any lawful inquiry, or to produce books, papers, correspondence, memoranda, and other records in compliance with
the subpoena, you may be found guilty of a misdemeanor and fined not more than $1,000 or imprisoned for a term of
not more than one year, or both.

Persons Requested to Supply Infonnation Voluntarily. There are no direct sanctions and thus no direct effects for
failing to provide all or any pait of the requested information.

G. Principal Uses of Information

The Commission’s principal purpose in soliciting the information is to gather facts in order to determine whether any
person has violated, is violating, oris about to violate any provision of the federal securities laws or rules for which
the Commission has enforcement authority, such as rules of securities exchanges and the rules of the Municipal
Securities Rulemaking Board. Facts developed may, however, constitute violations of other laws or rules. Infonnation
provided may be used in Commission and other agency enforcement proceedings. Unless the Commission or its
staff explicitly agrees to the contrary in writing, you should not assume that the Commission or its staff acquiesces in,
accedes to, or concurs or agrees with, any position, condition, request, reservation of right, understanding, or any
other statement that purports, or may be deemed, to beor to reflect a'limitation upon the Commission’s receipt, use,
disposition, transfer, or retention, in accordance with applicable law, of information provided.

H. Routine Uses of Information

The Commission often makes its files available to other governmental agencies, particularly United States Attorneys
and state prosecutors. There is a likelihood that information supplied by you will be made available to such agencies
where appropriate. Whether or not the Commission makes.its files available to other govemmenbl agencies is, in
general, a confidential matter between ‘the Commlsswn and such other govemmental agencies.

Set forth below is a list of t_he‘routlne uses whlycvh may be made of the information furnished.

1. To appropriate agencies, entities, and persons when (a) it is suspected or confirmed that the security or
confidentiality of information in the system of records has been compromised; (b) the SEC has determined that, as a
result of the suspected or confirmed compromise, there is a risk of harm to economic or property interests, identity
theft or fraud, or harm to the security or integrity of this system or other systems or programs (whether maintained by
the SEC or another agency or entity) that rely upon the compromised information; and (c) the disclesure made-to
such agencies, entities, and persons is reasonably necessary to assist in 'connection with the SEC's efforts to
respond to the suspected or confirmed compromise and prevent, minimize, or remedy such harm.

2. To.otherfederal, state, local, or foreign law.enforcement.agencies; securities selfrregulaiory,orga,niz,ations; and

) foreig'n ﬁh'aiii:iél"i‘égiilaidrfa"d'tﬁbﬁtié'é'té’éfs;'éiét in or d‘)'ofdinate ”re'g'lilatbry’or“lawenforce‘ment activities with the SEC.

3. To national securities exchanges and national securities associations that are registered with the SEC, the
Municipal Securities Rulemaking Board; the Securities Investor Protection Corporation; the Public Company
Accounting Oversight Board; the federal banking authorities, including, but not limited to, the Board of Governors of
the Federal Reserve System the Comptroller of the Currency, and the Federal Deposit Insurance Corporation; state
securities regulatory agencies or organizations; or regulatory authorities of a foreign govemment in connection with
their regulatory or enforcement responsibilities.

4. By SEC personnel for purposes of investigating possible violations of, or to ccmduct investigations authorized by,
the federal securities laws.

5. In any proceeding where the federal securities laws are in issue or in which the Commission, or past of present
members of its staff, is a party or otherwise involved in an official capacity.

6. In connection with proceedings by the Commission pursuant to Rule 102(e) of its Rules of Practice, 17 CFR
201.102(e). ’



7. To a bar association, state accountancy board, or other federal, state, local, or foreign licensing or oversight
authority; or professional association or self-regulatory authority to the extent that it performs similar functions
(including the Public Comipany Accounting Oversight Board) for investigations or possible disciplinary action.

8. To a federal, state, local, tribal, foreign, or international agency, if necessary to obtain information relevant to the
SEC's decision conceming the hiring or retention of an employee; the issuance of a security clearance; the letting of
a contract; or the issuance of a license, grant, or other benefit.

9. To a federal, state, local, tribal, foreign, or international agency in response to its request for information
concerning the hiring or retention of an employee; the issuance of a security clearance; the reporting of an
investigation of anemployee; the letting of a contract; or the issuance of a license, grant, or other benefit by the
requesting agency, to the extent that the information is relevant and necessary to the requesting agency’s decision on
the matter.

10. To produce summary descriptive statistics and analytical studies, as a data source for management information,
in support of the function for which the records are collected and maintained or for related personnel management
functions or manpower studies; may also be used to respond to general requests for statistical information (without
personal identification of individuals) under the Freedom of Information Act.

11. To any trustee, receiver, master, special counsel, or other individual or entity that is appointed by a court of
competent jurisdiction, or as a result of an agreement between the parties in connection with litigation or
administrative proceedings involving allegations of violations of the federal securities laws (as defined in section
3(a)(47) of the Securities Exchange Act of 1934, 15 U.S.C. 78c(a)(47)) or pursuant to the Commission's Rules of
Practice, 17 CFR 201.100 — 900 or the Commission’s Rules of Fair Fund and Disgorgement Plans, 17 CFR
201.1100-1106, or otherwise, where such trustee, receiver, master, special counsel, or other individual or entity is
specifically designated to perform particular functions with respect to, or as a result of, the pending action or
proceeding orin connection with the administration and e nforcement by the Commission of the federal securities laws
or the Commission’s Rules-of Practice or the Rules of Fair Fund and Disgorgement Plans.

12. To any persons during the course of any inquiry, examination, or investigation conducted by the SEC's staff, orin
connection with civil litigation, if the staff has reason to believe that the person to whom the record is disclosed may
have furtherinformation about the matters related therein, and those matters appeared to be relevant at the time to

the subject matter of the inquiry.

13. To intems, grantees, experts, contractors, and others who have been engaged by the Commission to assist in
the performance of a service related to this system of records and who need access to the records for the purpose of
assisting the Commission in the efficient administration of its programs, including by performing clerical,
stenographic, or data analysis functions, or by reproduction of records by electronic or oth'er means. Recipients of
these records shall be required to comply with the requirements of the Privacy Act of 1974, as amended, 5 U.S.C.
552a. '

14. In reports published by the Commission pursuant to authority granted in the federal securities laws (as such term
is defined in section 3(a)(47) of the Securities Exchange Act of 1934, 15 U.S.C. 78c(a)(47)), which authority shall
include, but not be limited to, section 21(a) of the Securities Exchange Act of 1934, 15 U.S.C. 78u(a)).

15. To members of advisory committees that are created by the Commission or by Congress to render advice and
recommendations to the Commission or to Congress, to be used solely in connection with their official designated

functions.

16. To any personwho is or has agreed to be subject to the Commission’s Rules of Conduct, 17 CFR 200.735-1 to
200.735-18, and who assists in the investigation by the Commission of possible violations of the federal securities
laws (as such term is defined in section 3(a)(47) of the Securities Exchange Act of 1934, 15 U.S.C. 78c¢(a)(47)), in the
preparation or conduct of enforcement actions brought by the Commission for such violations, or otherwise in
connection with the Commission’s e nforcement or regulatory functions under the federal securities laws.

17. To a Congressional office from the record of an individual in response to an inquiry from the Congressional office
made at the request of that individual.

18. To members of Congress, the press, and the public in response to inquiries reléting to particular Registrants and
their activities, and other matters under the Commission’s jurisdiction.

19. To prepare and publish information relating to violations of the federal securities laws as providedin 15 U.S.C.
78c(a)(47)), as amended.

20. To respond to subpoenas in any litigation or other proceeding.
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21. To a trustee in bankruptcy.

22. To any governmental agency, governmental or private collection agent, consumer reporting agency or
commercial reporting agency, governmental or-private employer of a debtor, or any other person, for collection,
including collection by administrative offset, federal salary offset, tax refund offset, or administrative wage
garnishment, of amounts owed as a result of Commission civil or administrative proceedings.

EE

Small Business Owners. The SEC always welcomes comments on how it can better assist small businesses. If you
have comments about the SEC's enforcement of the securities laws, please contact the Office of Chief Counsel in the
SEC's Division of Enforcement at 202-551-4933 or the SEC’s Small Business Ombudsman at 202-551-3460. If you
would prefer to comment to someone outside of the SEC, you can contact the Small Business Regulatory
Enforcement Ombudsman at http:#www.sba.gov/ombudsman or toli free at 888-REG-FAIR. The Ombudsman's
office receives comments from small businesses and-annually evaluates federal agency enforcement activities for
their responsiveness to the special needs of small business.
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