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UNITED STATES OF AMERICA 


Before the 


SECURITIES AND EXCHANGE COMMISSION 


ADMINISTRATIVE PROCEEDING 

File No. 3-16223 

In the Matter of 

SANDS BROTHERS ASSET 
MANAGEMENT, LLC, STEVEN 

SANDS, MARTIN SANDS AND 

CHRISTOPHER KELLY, 

Respondents. 

DECLARATION OF JANNA I. BERKE 


IN SUPPORT OF THE DIVISION OF ENFORCEMENT'S 


OPPOSITION TO CHRISTOPHER KELLY'S 


MOTION FOR SUMMARY DISPOSITION 


I, Janna I. Berke, pursuant to 28 U.S.C. § 1746, declare as follows: 

1. I am Counsel in the Division of Enforcement (the "Division"). I submit this 

declaration in support of the Division's Opposition to Christopher Kelly's Motion for Summary 

Disposition. I am fully familiar with the facts and circumstances herein. 

Appended hereto as Exhibit A is a true and correct copy of relevant pages of the 


transcript of investigative testimony given by Richard Slavin on October 20, 2014. 

3. Appended hereto as Exhibit B is a true and correct copy of a document production 

inventory produced to the Division by Richard Slavin, bearing bates numbers SEC-NY

000002214-15. 



4. Appended hereto as Exhibit C is a true and correct copy of a 2009 Analysis of 


Compliance System of Sands Brothers Asset Management, LLC, produced to the Division by 

Richard Slavin, bearing bates numbers SB 000002-10. 

5. Appended hereto as Exhibit D is a true and correct copy of a cover letter from 

Richard Slavin to Ralph Lambiase at the Connecticut Banking Department, dated June 7, 2010, 

produced to the Division by Richard Slavin, bearing the bates number SB 000221. 

6. Appended hereto as Exhibit E is a true and correct copy of a June 2010 Analysis 

of Compliance System of Sands Brothers Asset Management, LLC, produced to the Division by 

Richard Slavin, bearing bates numbers SB 000222-31. 

7. Appended hereto as Exhibit F is a true and correct copy of a cover letter from 

Richard Slavin to Ralph Lambiase at the Connecticut Banking Department, dated December 7, 

2010, produced to the Division by Richard Slavin, bearing the bates number SB 000242. 

8. Appended hereto as Exhibit G is a true and correct copy of a December 2010 

Analysis of Compliance System of Sands Brothers Asset Management, LLC, produced to the 

Division by Richard Slavin, bearing bates numbers SB 000243-55. 

9. Appended hereto as Exhibit H is a true and correct copy of a cover letter from 

Richard Slavin to Eric Wilder at the Connecticut Banking Department, dated December 7, 2011, 

produced to the Division by Richard Slavin, bearing the bates number SB 000576. 

10. Appended hereto as Exhibit I is a true and correct copy of a December 2011 

Analysis of Compliance System of Sands Brothers Asset Management, LLC, produced to the 

Division by Richard Slavin, bearing bates numbers SB 000577-590. 

11. Appended hereto as Exhibit J is a true and correct copy of the SEC's Division of 

Investment Management's Staff Responses to Questions About the Custody Rule, updated as of 
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September 1, 2013, and obtained from the SEC's website at 

http://www.sec.gov/divisions/investment/custody _faq_ 03051 O.htm on January 26, 2015. 

12. Appended hereto as Exhibit K are true and correct copies of emails reflecting the 

existence of, or relating to, issues that arose with the portfolio company 02HR, LLC after the 

April 30 deadline for the Fiscal Years 2010-2012, produced by the auditors for the Sands 

Brother's Asset Management, LLC ("SBAM") managed funds, Cornick Garber & Sandler 

("CGS"), bearing the bates numbers SEC-NY8127-000080070-71, SEC-NY8127-000127246

47, SEC-NY8127-000089950, SEC-NY8127-000098610-12 and SEC-NY8127-000098580. 

13. Appended hereto as Exhibit L are true and correct copies of emails reflecting the 

existence of, or relating to, issues that arose with the portfolio company Progressive Capital 

Solutions, LLC after the April 30 deadline for the Fiscal Years 2011-2012, produced by CGS, 

bearing the bates numbers SEC-NY8127-000134103-04, SEC-NY8127-000129966-67, SEC

NY8127-000098610-12, SEC-NY8127-000098603 and SEC-NY8127-000098580. 

14. Appended hereto as Exhibit M are true and correct copies of emails reflecting the 

existence of, or relating to, issues that arose with the portfolio company Trinity Cable, LLC after 

the April 30 deadline for the Fiscal Years 2011-2012, produced by CGS, bearing the bates 

numbers SEC-NY8127-000087490-94, SEC-NY8127-000087435-40, SEC-NY8127

000097925-27, and its attachment at SEC-NY8127-000097928-32. 

15. Appended hereto as Exhibit N are true and correct copies of emails reflecting the 

existence of, or relating to, issues that arose with the portfolio company M&D Fragrances & 

Cosmetics, Inc. after the April 30 deadline for the Fiscal Years 2011-2012, produced by CGS, 

bearing the bates numbers SEC-NY8127-000134059-61, SEC-NY8127-000087454, and SEC

NY8127-000098603. 
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16. Appended hereto as Exhibit 0 is a true and correct copy of the transcript of a 

telephonic prehearing conference held in the above-captioned matter on December 2, 2014. 

17. Appended hereto as Exhibit P are true and correct copies of: (1) relevant pages of 

the transcript of investigative testimony given by Christopher Kelly on April22, 2013, reflecting 

the introduction of Exhibit 1, the SEC's Supplemental Information for Persons Requested to 

Supply Information Voluntarily or Directed to Supply Information Pursuant to a Commission 

Subpoena ("Form 1662"), and Exhibit 1, and; (2) a cover letter and subpoena dated April 2, 

2013, requiring Kelly to appear for investigative testimony, also attaching a Form 1662. 

Executed on February 12, 2015 
New York, NY 
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UNITED STATES SECURITIES AND EXCH.Z\NGE COJYll'HSSION 

In the Natter of· 


SBA!Vl VENTURE CAPITAL FUNDS File No. NY 8127 


VITNESS: Richard Slavin 


PAGES: 1 through 144 


PLACE: Securities and Exchange Commission 


New 	 York Regional Office 


Brookfield Place 


200 Vesey Street: 


New York, New York 10281-1022 


DATE: Monday, October 20, 2014 


The above-entitled matter came on for investigation, 

pursuant to notice, at 9:38 a.m. 

DIVERSIFIED REPORTING SERVICES 
(202) 467-9200 
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!?age 9 
Division until April 1983. After that job I spent eleven 

months with a firm called Banh Richeimer Marvin Smith 

Q As a point of clarification for the record, I 
may refer to Sands Brothers Asset Management as SBAM 

Friedman & Skolnick which is a real estate syndicator. I today. If that will confuse you, let me know. Okay? 
then went to Cohn & Wolfe P.C. where I've been ever since. A As long as you Jet me refer to it as SBAM. 

10 

a Did you go to Cohn & Wolfe as a partner? 

A No, I went to Cohn & Wolfe P.C. as an 

associate, became a partner in 1989. 
Q Do you hold any special positions with the 

firm? 

A It depends on what you call special. I'm the 

6 
7 

Q SBAM, okay, that's fine. 
A 1 may do that, the same as you. 
Q Are you familiar with the Investment Advisors 

Act of 1940? 
A Familiar is a relative term, I have knowledge 

of it. 
ll manager of the -- I'm sorry. I misspoke, I'm the managing 

partner of the Westport office. I have been a retiring 

chair of various committees. Marketing Committee. 

1 1 
12 
1:·l 

Q Have you ever advised clients on the Advisors 
Act in the past? 

A Yes. 

l& 
17 

Recruitment Committee, I'm the chair of tile Securities 

Practice Group. 
a Do you consider yourself to specialize in one 

area of law? 

14 
15 
16 
17 

Q Generally or regarding any provisions i n  
particular? 

A Generally. 
Q Do you know Martin or Steven Sands? 

A Yes.l do. 18 A Yes. 
a 
A 

What is that? 

Securities practice. 

19 
?O 

Q 
A 

Have you ever met them in person before? 
Yes. 

a 
A 

Do you hold any securities licenses? 

No. 

21 
2 2 

Q 
A 

When was the first time you met them? 
1 don't know. 

Q Have you ever heard of a firm called Sands 

Brothers Asset Management LLC? 

A Yes. 

2 3 
2 q 
25 

Q Was it in connection with your service as an 
independent consultant to SBAM? 

A No. 

Page 10 !?ago 12 
Q What is that'? Q It was prior to that? 
A It's an investment advisor. 2 A Yes. 
Q Now you served as an independent consultant to 0 Was it in an attorney advisory capacity? 

Sands Brothers Asset Management LLC pursuant to an order A Yes. 
entered by the Connecticut Banking Department. Is that s Q When was the first time that you heard of SBAM? 

il 

correct? 

A Yes. 

Q Have you ever served in a simi)ar capacity in 

the past? 

7 

9 

A At the time I was interviewed by Martin Sands. 
Q You were interviewed by Martin Sands. Is that 

correct? 
A Yes. 

10 A Yes. 10 a When was that? 
, , 

l 3 

Q
A 
Q 

To other entities? 

Yes. 

How many times? 

ll 
12 
L3 

A 
Q 

A 

I don't know. 

Can you give me a ballpark, ten years ago? 
If you want me to guess, I'll guess. 

l -1 A I don't know. a Go ahead. 
Q 
A 

Can you give me a ballpark. 

Three or five times. 

A I think it was prior to 2007. 
a Why were you interviewed by Martin Sands? 

1'7a What was the nature of those engagements? 

A Same as with Sands Brothers Asset Management. 

A To be engaged as counsel to SBAM. 

19 
'· o Do you know either Martin or Steven Sands a 

it was a function of an order issued by the Banking socially?
::G Commission. 20 A No. 

.. l a Of Connecticut? 21 a And that conversation prior to 2007, were you 
A Yes. engaged as a result of that conversation? 

, Q Were any of those other engagements to A Y s. 
investment advisors? Q Was·that the first time you ever did work for 

·. ·, A I don't remember. SBAM? 

3 (Pages 9 to 12)
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Page 13 	 Page 15 
A Yes. Q So there are two engagements. 


Q What was the nature of that engagement? A As I recall, there were two engagements. 


A It involved representation before the Before you ask the next one, is it possible to get a drink 


Connecticut Banking Department initially. 	 of water? 

Q And what was he seeking to have you represent MS. BERI<E: We'll go off the record for a 

him in connection with? Sorry. strike that. Can you tel! moment. We're going to go off the record for a minute at 

me a little bit more about your representation of him in 9:53a.m. 

8 connection with the Connecticut Banking Department. {Whereupon, a recess was taken.) 

9 A My recollection is that Martin Sands was an MS. BERKE: We are going back on the record, 

10 investment advisor representative and the Connecticut lO the time is 9:59a.m. 

ll Banking Department had registered him as an investment Q I just want to clarify --

l? advisor representative. Sands Brothers Asset Management 1:2 MS. BERKE: I'd like to confirm that you and I 
was an SEC registered investment advisor and as a result, have not had any conversations while we were off the 

Connecticut had regulatory oversight over Martin Sands and record. Is that correct? 


!') had as I recall questions about his activities as an THE WITNESS: No substantive conversations. 


l6 investment advisor representative. 16 MS. BERKE: No substantive conversations. 


Q What were those questions? THE WITNESS: That's correct. 


i A 1 don't remember all of them, a had to do with MS. BERKE: And we also did not have any 


19 providing information. Beyond that f don't recall. substantive conversations about the record . Is that 


Q It had to do with Martin S ands providing :o correct? 

information to the Connecticut Department of Banking? MR. BOLOTIN: That's correct. 

A That's right. MS. BERKE: And the same for Nancy. 

Q And was there- I'm just trying to figure out, THE WITNESS: That's correct. 

··,'; 	 was the Connecticut Department of Banking doing an Q I just want to clarify one pan of the record 

investigation into Martin Sands? from before we took a break. You were engaged by SBAM 

Page l4 	 ?age 16 
A One person's investigation is another person's twice, once in connection with an informal inquiry or 


casual inquiry. I don't know how to characterize it. investigation into reporting by Martin Sands and once as 


3 Q But you were representing him before the an independent consultant in connection with the 


Commission, the Connecticut Banking Department? settlement with the Connecticut Department of Banking. Is 


5 A twas. that correct? 


6 Q In connection with either that investigation or A That's correct. 


') casual inquiry? Q Are you representing SBAM today? 


8 A That's correct. A No. 


9 Q Now besides that engagement have you ever been Q Do you know how Martin Sands found you as an 


10 	 retained by SBAM at any other time? attorney? 

l:t A Yes. 	 A No. I would have to guess to tell you. 

Q Can you describe those matters for me. Q Do you have a guess? 

.l3 A I was engaged as an independent consultant A Yes, if you'd like to hear cne. 

l4 pursuant to an order of the Banking Commissioner. Q I'd like to hear it. sure. 

15 Q Have you been engaged by them at any other time A I believe I was referred by another lawyer. 

16 besides this one you described to me? Q Which lawyer is that? 

17 A I was also -- initially I was engaged as an A I can't teli you for sure, I don't remember. 

28 attorney for SBAM, that representation continued through Q Is it someone you wor'><ed with at Cohn & Woife? 

lCJ !he time I was an independent consultant. A No. 

20 Q Is that separate from the one you described Q What leads you to believe you were referred by 

21 before in connection with the inquiries into Martin Sands another attorney'' What leads you to guess you were 
22 out of the Connecticut Banking Department? referred by another attorney? 

23 A No. A I have a long history of trying to market 

Q That's the same. 	 myself to pepple around the country and I had some success 
·25 A The same. 	 2 5 doing that. I am involved with an ABA state securities 

4 (Pages 13 to 1.6)
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 / . .i-·· .L Page 23 
1 send it to SBAM? breathing because that's what I did. 

2 A It might have been a day or two earlier but it Q The second sentence I read to you earlier about 

3 was either contemporaneous or just prior. the part of your experience that caused you to become 

4 Q I want to direct your attention in Exhibit No. familiar with the facts which engendered the Banking 

5 28 to the fourth paragraph down on the first page, the Department investigation, what did you mean by that? 

6 fourth paragraph down starts with "I made two separate A What that meant was that not every part of what 

7 visits" and if you look at the second sentence, it says I did in representing Sands Brothers Asset Management 

B "In addition I have had significant ex perience with the involved familiarizing myself with operations and with the 

9 firm and its operations over the last two years. Part of iacts which engendered the Banking Department 

10 that experience caused me to become familiar with the investigation oi the firm. 

11 facts which engendered the Banking Department ' '  ,l.,...:,_ Q What facts did you become familiar with that 

12 investigation of the firm." What did you mean when you related to the Banking Department investigation of the 

13 said "I've had significant experience with the firm and lj firm? 

14 its operations over the last two years"? A Organization, structure, history of SBAM. 

15 A I had represented the finn as its lawyer in the 15 personnel, documents that were produced for production to 

16 prior two years, 16 regulatory agencies. Beyond that I would only be 

17 Q And is that In connection with the 17 guessing. 

18 investigation or informal inquiry by the Connecticut Q We touched on this briefly before but what 

19 Department of Banking into Martin Sands reporting that we .L? exactly did you understand the Banking Department's 

20 discussed earlier? 20 investigation to be? 

21 A Yes. A I'd have to go back and look, I can't tell you 

22 Q In that earlier representation you represent with absolute certainty beyond what I've told you before, 

23 SBAM or Martin Sands? :::3 that's what I remember. 

24 A Both I believe. Q How big was SBAM at the Ume you served as the 

25 Q Did you represent anyone else in connection independent consultant? 

Page 22 Page 24 
with that investigation or informal inquiry? A Big. 

A No. Q How many employees, not how many square feet? 
Q You also said you had experience with the A You got why I was looking at your question. 

firm's operations, what did you mean by that? There didn't seem to be too many employees, I know I 

A In order to adequately represent the firm in recited all the employees in the compliance reports but it 

negotiating an order with the Banking Department. I needed was - I think it was under twenty. 

to know what the firm did and ''operations" is a general Q How many offices did they have? 

term. I tried to farni!iarize myself as much as I could A Two as I recall. 

1 with what the firm did. Q Where were those offices? 

lD Q What did you do to familiarize yourself with iG A One in Greenwich. Connecticut and one m 
what the firm did? Manhattan. 

A I read documents. Q Did you ever visit the Manhattan office? 
13 Q What kind cf documents did you read? A No. 

A Offering memoranda, subscription agreements, Q Why not? 

investor questionnaires, Form ADV. various other required A Documents that I needed were sent to me from 

reports, internal documents, brochures. I interviewed the Manhattan office. I talked to peop!e in the Manhattan 

Chris Kelly who was the new Compliance officer when I was 17 office, I interviewed them. l feit I understood what was 

engaged, I interviewed Martin Sands. I spoke to Steven !.i3 happening there, it was not the operations office of the 

Sands, this was-- if I recall your question correctly, lS firm as far as I can tell. 
20 this was at the time I represented SBAM in the Banking Q What does that mean. it was not the operations 

21. Department investigation. office? 

Q Did you do anything other than what you JUSt A It basicaily was an office where Steven Sands 

described to me to familiarize yourseif with the firm's 23 sat. the Co,f!!pliance staff and the portfolio managers 

operations at the time of your prior engagement? essentially sat In Greenwich. 

A I hope my descriotion described a lot of Q Were there other employees besides Steven Sands 

6 (Pages 21 to 24) 
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Eichard Slavin 	 10/20/201.4 

order, determined that what was being complained about in 

the order was beyond the scope of my engagement as it all 2 
·,·' had occurred prior to that time and while I noticed 3 

specifically the requirement to send the compliance report 4 

that I prepared to the SEC as part of this order, I didn't 5 

f) know that initially by reading this order, I knew it 6 

because I was asked to do it by Chris Kelly. 7 
Q Do you recall any other conversations with Mr. 8 

0 Kelly about this order? 9 
JO A I don't recall any others, no. 10 

Q Do you recall - so in the conversation you 11 
just described, you recall Mr. Kelly telling you that he 12 

l3 was going to comply with the order. Do you recall any 13 
l.cJ subsequent conversations about whether SBAM was in 14 

compliance with the order? 15 
A It was a cease and desist order. As I sit here 15 

today, 1 think that conversation was have you complied c7 
with it if it was already issued. 18 

Q Do you recall conversations where you said have 19 

position that they weren't required to do that because I 
guess there's certainly a sliding scale, you qualify or 

you don't qualify. So my sense is that I don't know what 

the firm's position ;vas at the time that I had that 

conversation other than reiterating I have to do a report 

and I have to talk about any violations of compliance and 

I think I was assured that they didn't believe they were 

in violation of this order through Mr. Kelly. I don't 

recall having a conversation with anyone else at SBAM 

about the order. 

Q When you said that you were assured· that they 

didn't believe they were in violation of the order, is i t  

fair t o  say that Mr. Kelly also assured you that h e  didn't 

believe they were in violation of the custody rule? 

A That's way beyond my recollection of the 

specifics of the conversation but my sense is that the 

audit requirement certainly required an understanding of 

what the custody rule was and whether an audit was going 

to be imposed on that firm. I recall nothing about 

;. 0 

;  .: 

you complied with the order? zo whether the audit requirement was going to be complied 

A Weil l don't recall this specific language of with or not other than I think that I asked about do you 

the conversation but my sense is a cease and desist order 2::' have an auditor, are they going to be doing the audit and 

24 
has been issued, it means stop, so I asked has the bad 

behavior stopped. 

Q And what was Mr. Kelly's answer? 

23 
24 
25 

Page 86 

2 
A Yes. 

BY MS. BROWN: 

3 

4 
5 

6 
7 

Q Can I just followup on that. Was it your view 

that the order imposed no ongoing obligations on SBAM? 

A I don't think I said that. There were clearly 

ongoing obligations, there were undertakings in the order. 

The most important to me was the filing of the compliance 

5 

s 
9 

10 

report but there's a fine imposed, certainly they had to 

do that and the implication that the order is -- whatever 

wrongdoing that occurred before shouldn't be happening iO 

I don't recall an answer to that question but my sense is 

if that was -- if I got a positive answer to that question 

1 would have written it in the report. 

Page 88 

Q Positive in what way? 

A We have custody, therefore we're doing the 

audit as required by the SEC order. I don't recall! got 

that answer, 1 may have gotten we don't have custody and 

we're not going to do that audit. I just don't recall. 

BY MS. BERKE: 

Q Did Mr. Kelly ever tell you or ever express any 

confusion about what SBAM's responsibilities were under 

the order? 

A I don't remember. 

E ll 
' "  

- 3 

going forward. There was a question about audit and Q Did anyone, either Mr. Kelly or Martin or 

Steven Sands, ever express confusion about what their 

responsibilities were under the order? 

1:2 certainly if they have custody, it's not the most clear 

1.3 rule in the world but certainly there's an obligation 

14 created. 

Q So 1 think that's what we're interested in 

16 understanding, the conversations you had with Mr. Kelly 

1.7 about that, their ongoing attempt to comply with the 

18 custody rule. 

.l9 A My conversation was, if I can remember it 

20 correctly, in the context of the same conversation I'm 

21 talking to you about you're starting to refresh my 
··; -.i • .:. recollection but I believe I asked a question to the 

effect of are you doing the audit that the rule requires 

24 if you have custody and I don't recall the answer to that 

one. There may have been -- they may have taken the 

A I don't think 1 had a conversation with Martin 

or Steven Sands about the SEC order. 

BY MS. BROWN: 

17 Q If Mr. Kelly had expressed some confusion, 

18 would that have been something you would have put in your 

report? 

A I suspect I would but that's really conjecture. 

:: l 	 As we sit here, I don't know. I didn't represent this 

company in connection with the SEC, any investigation by 

the SEC. 

Q We.tt'lf Mr. Sands·· either Mr. Martin Sands or 
''- :::: -·' 	 Mr. Steven Sands or Chris Kelly had expressed confusion 

22 (Pages 85 to 8 8 )  
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Pa e 93 Paqe 95 
1 2010 analysis to the compliance system" and it appears to assistant was and where the accounting people were. 

2 have been produced directly after a cover letter to DTD Apparently the space got rented that Ke\ly v..as in, they 

3 dated December 7, 2010. Does that help you figure out moved him over to the same area for lack of a better term, 

what this document is? it was like a bullpen and they were all together. At 

5 
6 
7 

A No. 

Q If I gave you the cover letter dated December 

7, 2010, would that help? 

least the last V.vo years of my onsite exams were done in 

that room where after Keliy had moved over, so I called 

that a consolidation of space. 

8 A This is not a document I submitted to the <-J Q Okay. 

9 Banking Department. This is a document that has a lot of A From a compliance standpoint it probably v..as a 
. '.0 handwritten notes on it, l believe it's a document that I '}_() better setup. 

:'.L used in preparing the following exam that I wrote. Q Can you tum to page 4 which bears the bates 
.c2 
13 

Q Is It possible that you took the report that 

you had submitted to the Connecticut Banking Department L  
number SB-246. Under bullet 8 it says "SBAM takes the 
position that it has custody of its clients assets as it 

11 and then used it in the following year's examination? 1 ;j has custody of some securities, however it is not subject 

15 A Yes. 15 to the SEC's surprise audit rule for brokers with custody, 

16 
17 

Q So do you believe that the text that is typed 

here is representative of what you've submitted to the 

l<i it provides monthly reports to" Its fund investors as well 

as sending its audits to them. The audits are done by a 

18 
"19 
20 
21 

Connecticut Department of Banking? 

A At some point in time, I believe that's true. 

Q Do you have any reason to believe that it 

wasn't what was submitted in December 201 0? 

lH 

"'..(; 

PCAOB accountants.• How did you determine that SBAM takes 
the r..osition that it has custody of its clients assets? 

A My best recollection is that Chris Kelly told 

me. 

22 A If it were dated I would have more confidence Q Do ycu remember exactly what he told you? 

23 In telling you when I submitted it. I'm sorry I can't be 23 A Beyond what it says here. no. 

24 more definitive, that's as much as I can tell. Q Do you remember when you had that conversation 

25 Q Well does this comport with your recollection with Mr. Kelly? 

Page 94 Page 96 
of what you did in 2010, in December 2010 in connection A Prior to completing the examination whichever 

with your compliance analysis? So for example in the examination it was, whichever one this is an exhibit of. 

second paragraph you say "To prepare this report I 

reviewed the firm's compliance manual which was revisad as 

Q Did you do anything to independently determine 

whether or not SBAM had custody of its clients assets? 

of November 15, 2009, I interviewed SBAM's chief 5 A I thought that was beyond the scope of my 

compliance officer and chief operating officer. The firm iS engagement. l did - to actually do accounting work but I 

has recently consolidated its space, so it was an easy 
task to observe its operations while interviewing Chris 

7 
8 

did ask questions to try to satisfy myself whether SBAM 

had custody or r.ote. I asked him why he thought they had 

'' Kelly." I mean does this sound like what you did in 201 0 9 custody. 

(• to perform your analysis? 
A I don't know when the consolidation of the 

1 o 
11 

Q 
A 

What did he say? 

I believe it was something to the effect that 

1  office took place. Which one are you reading from, I'm 12 the SEC thinks we do and we don't v ant to do it wrong 

J 3 sorry, 'Nhich exhibit? 13 based on the SEC's detenmination but we don't think we're 

1 ,; Q 243. I'm reading from Exhibit No. 33. 14 subject to the surprise audit. 

., ,; 

A My sense is they had that consolidation for two 

of my exams, so whichever one was the next to the last, 't 
l 5 
:l 6 

Q So Chris Kelly told you he did not think that 

SBAM was subject to the SEC surprise audit? 

could have been this exam. You know how I did a, I had a l7 A Yes. 

1 2 cover letter and then ! sent in the report. 

they don't match. 

Unfortunately 18 
19 

Q 
A 

Did he tell you why he thought that? 

Yes. 

Q When you say the consolidation of space, what 20 Q Why? What did he tell you why he thought that? 

:21are you referring to? 


The office building that SBAM occupies I 


A I don't remember. 

QA You wrote that "It provides audits to fund 

23 investors.";:Who told you that? 

had an office that was separated from the main area where 24 A I wrote "It provides monthly reports to fund 

the portfolio managers were and where the executive 25 investors," not audits. 

24 (Pages 93 to 96)
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Page 97 Page 99 

Q Keep going. A I don't remember that he did, it's possible, I 

A "As well as sending its audits to them." Who don't remember. 

told me that? 3 Q Do you recall ever discussing !his language 

Q Yes. 4 with Martin Sands or Steven Sands? 

A I saw monthly reports and he told me they send 5 A l don't recall that at aiL 

audits. 6 Q I apologize if I've asked this already but do 

Q Chris Kelly told you they send audits to fund 7 you recall how many times you spoke to Martin Sands in 

investors. 8 connection with your reviews? 

A Yes. 9 A I don't think you asked me that one. I don't 
Q Did you ever see the fund audits? 10 remember how many times. 

A That's a good question. 11 Q Ballpark? 

12 (Laughter) 12 A Three would be my guess. 


L1 Q I hit one. l3 Q Were each of those in person? 


l!; A I can't remember. Generally when Chris Kelly 14 A Yes. 


mentioned a document to me, I asked to see it. I would 15 Q Never by phone? 


only be guessing but my guess based on my typical method 16 A Never by phone. 


Is I asked to see it and I asked him who ihe PCAOB 17 Q Did you ever correspond v.iih Martin Sands by 


lB accountant was. 18 e-mail? 


l0 Q Did you ever ask him to provide support that it 19 A If I did, it may have been once, it was not 


?0 was -- strike that. Did you ever ask him to provide proof 20 their habit to use e-mail, either Martin or Steven Sands. 

)'that it was sending audits to fund investors? _ ... Q Did you discuss the fact that it wasn't their 

A No. 22 habit to use e-mail with them? 

Q Did you ever ask him when it sent its audits to 23 A Yes. 

fund investors? 2 ·1 Q What did you say to them? 

A I think 1 did. 25 A I said "sometimes I have to communicate with 

Page 98 Page 100 
Q What did he say? you in a quick fashion," they wanted me to use fax, so we 


A After they were prepared. did. 


Q Did you ever ask him if the mailings to the Q Did you ever send them faxes? 


investors complied with the custody rule deadline? A Yes. 


A No. Q Howmany? 


Q Did you ever do anything to independently A I can't tell you. 


verify that SSAM was not required to comply with the SEC's Q Did you save those faxes? 

f3 surprise audit ruie? A Whatever faxes 1 saved would have bean produced 

A Other than asking him questions about why he to you I suspect if they had anything to do withe 


1 o felt they either had -why they had to comply or didn't iD compliance review. If they had anything to do with 


! 1 have to comply, that was where I stopped. 11 anything else, ! don't know, I didn1 review anything 


l;: Q Can you read the handwritten notes to me that J :: else. 


13 are written around this paragraph. 1:.) Q Did you check your e-rnails before you produced 


i'l A Maybe. documents to the SEC? 


15 (Laughter) A I don't remember, 


l t) Q Can you try to read them for me, please. "Lh Q The conversations you had with Martin Sands, 


A Thank you for that. I think the first one is the ballpark three conversations, were they spread out? 

"get out of surprise audit rule." The second one is In other words were all three conversations in connection 

"subject to custody rules." with one analysis or did you speak with him at different 

Q And do you know what those notes reflect? times in connection with different analyses? 


A Responses to questions I asked Mr. Kelly. A Three different times. 


Q Do you recall - strike that. Do you recall Q Three different analyses? 


whether Mr. Kelly ever provided you with comments or A Yes. 


feedback about this language that we've been discussing Q �v many times did you speak to Steven Sands? 


that's in paragraph 8 on page 4? A None about the compliance -- no. that's not 


25 (Pages 97 to 100)
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Page 133 Page 135 
updated periodically but the scope oi my exam stayed the question. 

2 same. 2. A If Chris Kelly had complained to me about the 

Q When you wrote "No additional inquiry was made 3 ability to do his job, I would have mentioned it in the 

after the initial one," what was the basis for saying 4 review, that would seem to be a violation of lots of parts 

 that? 5 of the compliance manual. 

6 A That's what I was told. 6 Q And if you had any concerns about the support 

Q By Mr. Kelly? 7 Mr. Kelly was getting from the Sands Brothers in 

A Yes. 8 connection with his ability-- with SBAM's ability to 

9 Q And you wrote "The firm has provided the SEC 9 comply with federal rules and regulations, would you have 

10 with the requested information," what was the basis for l o reached that conclusion? 

1.: saying that? 11 A If I heard that, l would have. If I heard that 

12 A He told me. 12 there was a problem with his doing his compliance job, I 

Q Mr. Kelly? 1 3 would have definitely mentioned that. 

l4 A Yes. 14 Q Did you speak to Mr. Kelly in advance of your 

Q And you never looked at the information that 15 testimony today? 

16 was provided to the SEC, did you? 16 A No. 

17 A I did not. 17 Q When is the last time you spoke to Mr. Kelly? 

18 Q I'm going to jump down to Specific 18 A Shortly after the preparation of this 

19 Recommendations at the bottom. I'll read the first 19 examination. of the last one we looked at. 

20 sentence, "Given the periodic review of the compliance 2 o Q How about Marlin Sands, did you speak with him 

.: . ... 
:!,? 

manual to keep it current, the small size of the firm, a 

few employees and the ability of the chief compliance 

21 

2 2 
before today? 

A No. 

23 officer to review each transaction and to speak to each 2 3 Q When is the last time you spoke to Mr. Sands, 

2·1 employee of the firm immediately, the compliance system as 2 4 Mr. Martin Sands? 

a firm functions well, it is uniquely dependent on the 2 5 A Sometime prior to the last time I spoke to Mr . 

Page 134 Page 136 
l skills of the chief compliance officer." If you had any Kelly. 

2 concerns about the skills of Mr. Kelly, you vvould have 2 Q And what about Steven Sands, when is the last 

3 stated that in your report. Is that correct? 3 time you spoke with Steven Sands? 

A I certainly wouldn't have rnade that statement. A Also sometime prior to the time l spoke to Mr. 
cJ Yes, I would have stated it in the report. 5 Kelly, the last time I spoke with Mr. Kelly. 

6 Q And if you had concerns about the skills of Mr. b BY MS. BROWN: 

7 Kelly, you would not have concluded that the compliance Q Have you had any -- have you reached out to any 

8 system as a firm functions well. Is that correct? 8 of those individuals, Chris Kelly, Martin Sands, Steven 

9 A That's correct. 9 Sands, in connection with the subpoena you received for 

lO Q Jumping ahead to the next page, the very last 10 documents from us? 

1 sentence in the report says "It appears that the revised ll A I informed them that I got a subpoena. 

12 compliance manual, the existing chief compliance officer 12 Q How did you do that? 

l3 and the increased scrutiny given to compliance seems 

sufficient to prevent further concerns." If you had heard 

lJ 
1 (j 

A A written communication, I can't tell you 

whether it's a letter or an e-mail. 

15 any complaints from Mr. Kelly about an inability to do his 15 Q I'm not trying to challenge your prior 

16 job, would you have written that? 16 testimony but I think you told us that the Sands brothers 

17 A It depends on y.,flat his complaint was. 17 themselves don't communicate by e-mail. Does that refresh 

18 Q If it was about his ability to comply with your recollection about how you might have communicated 

19 federal rules and regulations, would you have written lJ the receipt of the subpoena? 

20 that? 20 A I don't think I wrote to the Sands brothers. I 
21 A Yes, if I heard that. 21 probably wrote to Chris Kelly. 

2  Q You would have vvritten that sentence? Q Just to Chris Kelly, okay. Did you receive a 

3 A I'll make it easier. 23 response from anyone? 

24 Q I think I tumed it around. :.:ri A No. I think the answer is no. 

25 MR. BOLOTIN: You did turn around the Q Any other communications with anyone 
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I. Introduction 

ANALYSIS OF COMPLIANCE SYSTEM OF 

SANDS BROTHERS ASSET MANAGEMENT, LLC 

Richard Slavin, Esq. 
Cohen and Wolf, P.C. 

320 Post Rd. West 
Westport, CT 06880 

(203)-341 -53 1 0 

I have been engaged to perform an analysis of the Sands Brothers Asset 
Management, LLC (the "Firm" or "SBAM") compliance system. This engagement is the 
result of the September 9, 2009 order of the Banking Commissioner. In that order the 
Firm agreed to comply with a number of requirements. Among those requirements was 
the production of an independent consultant's report in connection with the Firm's 
consulting system. 

To prepare this report I reviewed the Firm's Compliance Manual which was 
revised as ofNovember 15, 2009. I also reviewed the prior Compliance Manual as a 
source of comparison. In addition I interviewed management, particularly Christopher 
Kelly, Esq. the Chief Compliance Officer and Chief Operating Officer ofthe Firm. 
("Christopher Kelly") I also spoke with Steven Sands and Marthi Sands, principals ofthe 
Firm about the nature of the engagement and about various aspects oftheir 

as detailed in the manual. In addition I interviewed Theresa 
Bildt ("Terry Bildt") who is the Executive Assistant at the Firm. 

I also interviewed Hugh Marasa, Director of Marketing, as well as other Firm 
personnel. 

personnel . In addition I have had significant experience with the Firm and its operations 
over the last two years. Part of that experience caused me to become familiar with the 

of During 
process I reviewed Offering Memoranda of the Firm's clients and I became somewhat 
familiar with how the Firm advised its clients. 

II. Structure of the Firm and the Firm's Clients 

The Firm has been a federally registered investment adviser since 1999. The Firm 

Access Funds"), two asset-based lending funds (the Genesis Funds"), a group of venture 
capital funds (the "Venture Funds") and a distressed securities fund (the "Vantage Point 
Fund" and, together with the Select Access Funds, the Genesis Funds, and the Venture 
Funds, the "Funds"). 

SB 000002 
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discretion SBAM. 

-...,--venture Funds 

j 
1. The Select Asset Funds 

The Select Asset Funds are a group of multi-strategy funds of hedge funds. The 
Select Asset Funds invest with a carefully selected group of hedge fund managers 
throughout the hedge fund industry. Individual investors in the Select Access Funds have 
the benefit of management at two levels, selection and monitoring of managers by SBAM 
a.11d the actual ma.11a.gement of funds by the individually selected fund managers. SB.l�j\y1 
tracks the performance of a broad group of managers and then selects managers and 
allocates funds to maximize risk -adjusted performance. These funds are closed to new 
investors. 

The Select Access Funds pay SBAM an annual advisory fee based on net asset 
value payable in arrears. In addition, affiliates of SBAM which are member-managers of 
each of the Select Access Funds may receive an annual performance al location, subject to 
the performance of the funds. The executive officers of SBAM also serve as the 
managers of the entities which are the member-managers. 

The Select 
LLC, Select Access Offshore, Ltd. (substantially all of the assets of Select Access 
Offshore are invested in Select Access (Institutional LLC), and Select Access III LLC. 

2. Genesis Merchant Partners 

SBAM is also investment advisor to Genesis Merchant Partners, LP and Genesis 
II "Genesis ofthe Genesis Funds is to 

seek consistent returns primarily by making strategic and opportunistic loans, on a 
secured and unsecured basis, to domestic or foreign borrowers. These borrowers include 
small and micro-cap public companies, private companies and special purpose real estate 
and other niche businesses. The focus of the Genesis Funds' investment is on markets 
which SBAM considers underserved, out of favor, ignored, less than prime, or distressed. 

asset backed loan fund. The Genesis Fund is not limited to the types of investments 
detailed above and may make investments in a broad range of investments at the 

of 

The Genesis Funds pay SBAM a monthly management fee based on net asset 
value and may make an animal performance allocation to the general partner of the 
Genesis Funds. The general partner is owned by persons considered to be related persons 
to SBAM. 

SBAM advises the Venture Funds which typically make investments in private 
placements. They may also invest in public companies or in other managed vehicles. 
The Venture Funds invest in a number of sectors including, butnot limited to techno Iogy, 

SB 000003 
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health care, business services, finance, and transportation. These funds are currently 
closed to new investors. 

The Venture Funds pay SBAM a quarterly advisory fee based upon assets under 
management. In addition, affiliates ofSBAM which are member-managers of the 
Venture Funds may receive an annual performance allocation, subj ect to the performance 
of the funds. The executive officers of SBAM also serve as the managers of the entities 
which are the member-managers. The Venture Funds are structured to require long-term 
investment by investors in those funds. 

The Venture Funds are Sands Brothers Venture Capital LLC, Sands Brothers 
Venture Capital II LLC, Sands Brothers Venture Capital III LLC, Sands Brothers 
Venture Capital IV LLC, 280 Ventures LLC, Granite Associates LLC, and Katie and 
Adam Bridge Partners, L.P . .  

4. Vantage Point Fund 

The Vantage Point Fund was organized in 2009 and commenced operations in 
in high distressed debt. 

The Vantage Point Fund will pay to SBAM a monthly management fee equal to 2% 
annually, and, subject to performance, will make a 20% annual performance allocation to 
the general partner of the Vantage Point Fund, which is owned by related persons of 
SBAM, subject to a high water mark. The Vantage Point Fund will charge an operational 
fee (in addition to the monthly management fee) equal to the greater of (i) approximately 
0.000667% (1/1 5 of 1 %  monthly) of the net assets of the Vantage Point Fund or (ii) 

. 

5. SBAM Personnel 

Martin and Steven Sands are the co-founders of the Firm and are the Senior 
Portfolio Managers. They have ultimate responsibility for the management of the funds 

manages. is the officer and Chief 
Operating Officer. He is responsible for the Firm's compliance and he is responsible for 
operations which do not involve investment decision-making. 

There are three Portfolio Managers who have more direct responsibility for 
management of the funds of the Firm's clients. Brian Cloonan manages the Venture 
Funds, Tim Doede manages the asset based lending funds, and Dan Libby manages the 
Select 
distressed fund, 

Only the Vantage Point Fund and the Genesis Funds currently take new investors. 

Theresa Bildt is the Executive Assistant and Office Manager. She has significant 
ministerial compliance responsibility. Brian Cloonan is an _Analyst who manages the 

SB 000004 
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J 
Venture Funds. There are two drivers who are employed by the Firm, John Antonetti and 
Claude Maynard, Sr. In addition Anita Sands, Martin and Steven Sa.11ds' mother, is 
employed as a consultant by the Firm and Hugh Marasa is Director of Marketing. He is a 
salaried employee whose job is primarily to retain cl ients. In addition, he discusses 
investments in other SEAM managed funds with investors in other SBAM funds. 

6. Trading 

The Firm does littie trading for its ciients; it has few positions. Trades in the 
Venture Funds are executed with the registered broker-dealer, Laidlaw & Co. Laidlaw is 
an affiliate of the Firm based on related ownership. As the Firm's Portfolio Managers are 
required to secure best execution for its clients, Laidlaw's discounted charges generally 
make. it the selection for these trades. The firm does not trade for the Select Funds or for 
the Genesis Funds. The Venture Funds have few trades and the Vantage Fund trades in 
mortgage backed securities through a variety of brokers with expertise in the mortgage
backed securities business. 

7. Statem ents and Subscription Agreements 

Depending on the requirements of the individual Offering memorandum, the Firm 

attached sample reports to this report. As all of the clients became investors through
private offerings of securities in the various Funds, I reviewed a sampling of subscription 
agreements for completeness and to insure that they existed and are readily available. 

III. Compliance Manual 

Having been familiar with the Firm prior to the preparation of this report, I was 
prepared to recommend that it completely revise its Compliance Manual to better reflect 
its business. When I began the review of the Firm I discovered that the Manual had 
recently been revised and it is specific to the Firm's current business. The Firm
undertook a complete rewrite of the Manual changing its prior generic manual into one 

Given the small staff and comparatively small amount of transactions undertaken 

personnel with a sp ecific designation of which person is in charge of which operation and 
who reports to whom. 

To test the operations detailed in the Manual I interviewed the personnel detailed 
above and I required each to describe the compliance procedures used to satisfy each part 
of the Manual. I also requested from each of those individuals the specific documents or 
samples ofdocuments, books, and records which satisfy the Manual 's requirements. 

I describe below the results of the interviews and each of their elements . 

A. Emails 

I discussed the preservation and retrieval of emails with Christopher Kelly and 
with Bildt. I also discussed the emails the review of their 

SB 000005 
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content. When any investor-related email is prepared to be sent outside of the office it 
must be prepared in draft and reviewed by Christopher Kelly prior to its distribution. 

The Firm uses a third party service provider, Global Relay, as a back up for its 
primary record of emails. It also provides surveillance of all emails. In the event that 
emails must be recovered the Firm can retrieve over 150,000 emails within one day. The 
system does not employ discs so that there is no long search requirement. 

In reviewing emails the Finn employs a key word search capability in addition to.
the actual reading of each email before it is sent. The Firm is  small enough and has so 
few employees that Christopher Kelly is able to review each email personally. 

The principals of the firm, Martin and Steven Sands, have adopted a policy of 
never sending emails. Christopher Kelly has had and continues to have meetings with 
the staff in connection with the proper preparation of erriails and the need to have them 
approved prior to sending. Terry Bildt functions as an extra layer of compliance review 
as she drafts many of the emails and performs a review prior to submission to 
Christopher Kelly. At the May 2008, November 2008 and April 2009 compliance 
meetings a maj or topic was avoiding the improper use of emails and the use of improper 
language in emails. 

B. Miscellaneous compliance provisions 

a. Personal Trading Policy 

I required Christopher Kelly to explain the way in which he reviews trades and 
how he enforces the policy. In connection with that review he provided the list of access 
persons at the finn and the requirement of providing current brokerage statements for 

brokerage firm experience. 

In connection with the required review of trading I questioned Christopher Kelly 
about the existing Connecticut Banking Department Order which requires him to review 
trades by Martin Sands and his family. The procedure involves the trustee of Mr. Sands' 

impending trade, and then the completion of a Personal Tmding Form. 

The Firm prepares a Monthly Fund Review for the Genesis Funds, Select Access 
Funds, and Vanatage Point Fund. I reviewed a sampling of Monthly Fund Reviews. 
Christopher Kelly performs a prior review for accuracy before the statements are sent to 
prevent misstatements or misrepresentations. 

· 

c. Preservation and access to compliance documents 

· 

All compliance documents are maintained on Christopher Kelly's hard drive. I 
tested this system to insure that he had instantaneous access to documents which might be 
requested in an examination or which he might need to refresh his reco llection about 
reviews he performed or other lists or other documents which show compliance with 
procedures in the Compliance Manual. 
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Unlike firms the speaks W1fu 

anyone registered 

Among documents I requested were subscription agreements for private offerings 
of securiti es which Christopher was able to produce immediately. He was also able to 
produce originally signed documents based on his archiving system. To prevent 
tampering or unauthorized access to these documents each computer has access codes. 

d. Agreements with Placement Agents 

I requested copies of the agreements which the Firm had with registered broker- · 

dealers v:}Jch may sell interests in. its Funds, I reviewed existing agreements wit  LarH:; 
Capital Markets and with Alternative Asset Investment Management S ecurities, with 
which there has been no activity for more than eighteen months. 

e. Restricted List and Market Timing 

Christopher Kelly produced the restricted list and we discussed the development 
of the restrictive list and the way in which a company is placed on the list. Each person 
in the Firm is trained to discuss public companies with Christopher Kelly. He 
periodically reminds each Portfolio Manager of that person' s responsibility to discuss 
public companies and the trading in their securities with him. I reviewed the restricted' 
l ist. 

I the prevention of market timing and discovered easy to 
prevent at the Firm because it is so small and because there are so few trades executed. 
Each trade must be reviewed by Christopher Kelly before it is executed. Unlike most 
compliance officers, Christopher Kelly is not required to "test" for market timing, he 
reviews every trade and can determine what is involved. 

f. Overall Supervision 

most Chief Compliance Officer sees or every 
employee of the Firm every day. He literally looks at every transaction the Firm 
undertakes and he looks at all of the Firm's business. He looks at every trade. He has the 
ability to inspect all of the Firm's activities with a view toward identifying any negatives. 

C. Testing the Compliance Manual, its procedures, and its effectiveness 

I discussed the following Manual topics with Christopher Kelly and verified the 
· 

descriptions in the Manual. 

1 .  Supervision 

We specifically discussed the roles of_ Martin and Steven Sands in the supervisory 
process and I interviewed each of them during the course of preparing for this report. 

2. Investment Adviser Registration and Licensing, Form ADV 

I reviewed the current Form ADV and discussed whether needed to be 
as an investment adviser representative. Additionally, I discussed each of the following 
items with Christopher Kelly to determine whether the following procedures were 
performed or reviewed. 

a. Registration 
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Responsibility of Chief Compliance Officer maintain recoras 

. . 
b. Filing Fees 

c. Updating requirements 

d. State registrations, as necessary 

e. Reporting under the Securities Exchange Act of 1 934 

3. Code of Ethics 

I discussed with Christopher Kelly and with Martin and Steven Sands the potential 
conflicts of interest which exist as a result of the multiple companies with which each of 
the Sands is affiliated and the various funds which the Firm manages. In part, these 
potenti al conflicts are obviated by the appointment of Portfolio Manager for each Fund. 

4. Prohibited conduct under the securities laws 

5 .  Privacy of client information 

6. Conflicts of interest 

7. Service as a director 

8. Reporting of violations 

9. Training 

1 0. Review and enforcement 


1 I .  Whistleblower Policy 


12. 
I specifically discussed the procedures in connection with the distribution of documents 
with Terry Bildt. She maintains records of delivery. 

13.  Books and records 

1 5. Personal Trading Policy 

a. to 
of personal securities transactions 

b. Pre approval of personal securities transactions 

c. November 29, 2004 Consent Order requirements 

d. Personal Securities Trading Report and Authorization Form 

e. Initial and Annual Reports 

f. Quarterly Reports 

g. Record keeping requirements 
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actlV1ties fuellmitedto those which do not require. registration. While the Firm I 

--�---+------------------���B ill�·ffir--------------------------------------

\...) 

J 
. . 

1 6  . Periodic Review of Compliance Poli cies and Procedures 

I discussed with Christopher Kelly the imposition of a requirement to have an outside 
third party review the compliance procedures of the Firm each year and the provision for 
that requirement in the Compliance Manual. We also discussed the specific follow up 
with the Mangers. 

17. Books and Records pursuant to Section 204-2 of the Investment 
Advisers Act of 1 940. 

1 8  . Fiduciary Capacity 

I discussed with Christopher Kelly the requirement that investment advice must be 
suitable for clients. I suggested that the language be changed to reflect the "prudent 
investment adviser" standard which exists in Connecticut and which is a stricter standard 
than simple suitability. 

1 9. Client Accounts and Statements 

20. Privacy policy 

and to the investors in the Firm's  clients. 

2 1 .  Advertising and Marketing 

I discussed marketing and the way in which the Firm reaches new and existing clients 
with Chris Kelly and with Hugh Marasa, the Director of Marketing. Mr. Marasa has bee 
a registered broker-dealer agent and is responsible for communicating with investors in 

Periodically he will speak to new clients. Christopher Kelly works with Hugh Marasa to 
insure that he does not misrepresent material facts or go beyond his role as a 
communicator to the Fund clients. 

The Firm needs to insure that Hugh Marasa does not need to be registered as an 

within an avail able exemption. While he is strictly a salaried employee of the Firm and is 
neither a solicitor nor investment adviser representative, the Firm needs to insure that his 

at 
listened to his side of the conversations with individuals to determine the nature of his 
interaction with individual investors ill the client Funds. 

22. Disclosure 

23. Electronic communications 

25. Trading Practices and Brokerage Allocations 

26. Proxy Voting Policies and procedures 

27. Complaints 
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. 
. .. ' 28. Business Continuity 

I discussed business continuity with Terry Bildt who described the detailed procedures 
and the back up that each of the Managers and Christopher Kelly has. In addition the 
outside service bureau also has a copy of the continuity plan and can reconstruct the 
operation should there be a catastrophe at the Firm. 

29. Policy Regarding Anti-Money Laundering 

IV. Specific Recommendations 
Given the new Compliance Manual , the small size of the Firm, the few 

employees, and the abi lity of the Chief Compliance officer to review each transaction and 
to speak to each employee of the Firm immediately, the compliance system at the Firm 
functions welL It is uniquely dependent on the skill of the Chief Compliance Officer. 
While there are built in back ups for some of his functi ons, the Firm relies on the ability 
of Christopher Kelly to perform these functions. 

There are two areas where I recommend changes. The Compliance Manual 

to the "prudent investment adviser" standard. The other change is a detailed description 
ofthe duties of the Director of Marketing to reflect his interaction with potential investors 
in the Firm's client funds. The additional description needs to address the potential need 
for registration as an investment adviser representative or why no registration is 
necessary. 

Generally, the Firm's compliance system functions well to prevent reporting and 

necessary. Should Christopher Kelly or Terry Bildt leave the Firm, the Senior Portfolio 
Managers would be required to find individuals with their ski lls to .perform all of the 
functions that they perform to insure that the compliance system continues to operate 
effectively. 
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COHEN- a.ruY:WOLF P.C.!IlllWlll!! ATTORNEYS AT LAW 

RJCHARD SLAVIN 

Writer's Direct Dial: (203) 
Please Reply To 

341 -53 1 0  
Westport

Email: rslavin@cohenandwolf.com 

June 7, 20 1 0  

VIA FEDERAL EXPRESS 

Ralph Lambiase, Director 


Securities and Business Investments Division 

Connecticut Banking Department 

260 Constitution Plaza 

Hartford, Connecticut 06 1 03 


Dear Mr. Lambiase: 

1 attach the Report of my analysis of the Sands Brothers Asset Management compliance
system as required by the September 9, 2009 order ofthe Banking Commissioner (the" Consent 
Order") . 

As required by the Consent Order, I have given a copy of this report to Christopher Kelly, 
Chief Compliance Officer and Chief Operating Officer of Sands Brothers Asset Management,
LLC so that he may also provide a response to my analysis. 

Richard Slavin 

RS/cs 
Enclosures 

1 1 1 5  BROAD STREET
P.O. Box 1821 
B!UDGEPORT, CT 06601·1821 
TEL: (203) 368-0211 
T-AX: (203) 394-9901 

158 DEER HILL AVENUE 
DANBURY, CT 06810 
TEL: (203) 792-2771 
FAX: (203) 791-8149 

320 POST ROAD WEST
WESTPORT, CT 06880 
Ta: (203) 222-1034 
FAX: (203) 227-1373 

657 ORANGE CENTER ROAD
ORANGE, CT 06477 
TEL: (203) 298-4066 
FAX: (203) 298-4068 
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I November 15 00 n a:cl:"dition !interviewed management, particularly-CI:ir""is"'to"'p"'h"'e"r VK""ettlly",4E:r.s"'q'. -------

operations overtlie last three Part of that experience caused become tamiliar with 

I I also--review gation-R:eport-to-be-filed-with the Connectic:nt--------

I the Select A_Q_�ss Funds, the Gen�, and the Venture Foods. -""unwd,.,sL"),_._. ___________ _ 

ANALYSIS OF COMPLIANCE SYSTEM OF 

SANDS BROTHERS ASSET MANAGEMENT, LLC 

Richard Slavin, Esq. 
Cohen and Wolf, P.C. 

320 Post Rd. West 
Westport, CT 06 8 8  0 

(203)-34 1 -53  1 0 

I. Introduction 

I have been engaged to perform periodic analyses of the Sands Brothers Asset 
Management, LLC (the "Firm" or "SBAM") compliance system. This engagement is the result 
ofthe September 9, 2009 o rder of the Banking Commis sioner. In that order the Firm agreed to 
comply with a number of requirements. Among those requirements was the production of an 
independent consultant's report in connection with the Firm's consulting system. 

To prepare this report I reviewed the Firm's Compliance Manual which was revised as of 

the Chief Compliance Officer and Chief Operating Officer of the Firm. ("Christopher Kelly") I 
also observed the functi ons of the various staff members ofthe Firm and discus sed their duties as 
they relate to the Firm's compliance system. 

I visited the Firm at its Greenwich, Connecticut location to review its operations and to 
interview its personnel. In addition I have had significant experience with the Firm and its 

years. me to
the facts which engendered the Banking Department investigation of the Firm. During that 
pro cess I reviewed Offering Memoranda of the Firm 's clients and I became somewhat familiar 
with how the Firm advised its clients. 

· · 

Banking Department and discussed that report with Mr. Kelly. 

II. Structure of the Firm and the Firm's Clients 

The Firm has been a federally registered investment adviser since 1 999. The Firm has no 
individual cli ents. SBAM advises a group of funds ofhedge funds (the "Select Access Funds"), 
two asset-based lending funds (the "Genesis Fund s"), a group of venture capital funds (the 
"Venture Funds") and a distressed securities fund (the "Vantage Point Fund" and, together with 
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Select A ·mra-1---------

consistent returns pnmanly t>y maKmg strategJc an<l opportuniStic loans, secured ana 

I inves�rate higher-rettrms-th et-baek-ed--iea11-fund. The Genesis-------

1. The Select Access Funds , 

The Select Access Funds are a group of multi-strategy funds of hedge funds. The Select 
Access Funds invest with a carefu lly selected group of hedge fund managers throughout the 
hedge fund industry. Individual investors in the Select Access Funds have the benefit of 
management at two levels, selection and monitoring of managers by SBAM and the actual 
management of funds by the individually selected fund managers. SBAM tracks the 
performance of a broad group of ma..qagers a.11d then selects managers and allocates funds to 
maximize risk-adjusted performance. These funds are closed to new investors and are being 
wound down. 

The S elect Access Funds pay SBAM an annual advisory fee based on net asset value 
payable in arrears. In addition; affiliates of SBAM which are member-managers of each of the 
Select Access Funds may receive an annual performance allocation, subject to the performance 
of the funds. The executive officers of SBAM also serve as the managers of the entities which 
are the member-managers. 

The Select Access Funds are Select Access LLC, Select Access (Institutional) LLC, 
· 

· · 
LLC. 

2. Genesis Merchant Partners 

SBAM is also investment advisor to Genesis Merchant Partners, LP and Genesis 
Merchant Partners II, L.P. (the "Genesis Funds"). The obj ective of the Genesis Funds is to seek 

on a 
unsecured basis, to domestic or foreign borrowers. These borrowers include small and micro
cap public companies, private companies and special purpose real estate and other niche 
businesses. The focus of the Genesis Funds' investment is on markets which SBAM considers 
underserved, out of favor, ignored, less than prime, or distressed. The purp ose of these types of 

Funds are not limited to the types of investments detailed above and may make investments in a 
broad range of investments at the discretion of SBAM. 

The Genesis Funds pay SBAM a monthly management fee based on net asset value and 
may make a.tl_antlUW perfomianGe a.Ho<.<;;ttion t9 the_general partner ofthe Genesis Funds. The 
general partner is owned by persons who may be considered to be related persons to SBAM. 

3. Venture Funds 

SBAM advises the Venture Funds which typically make investments in private 
placements . They may also invest in public companies or in other managed vehicles. The
Venture Funds invest in a number of sectors including, but not limited to technology, health care, 
business services, finance, and transportation. These funds are cu);rtmtly closed to new investors. 
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I managemenrfee) equal to the greater or-(x) approximarety /t5of'1o/on:lontlfly)Of,__ ______ _ 

I nwnages. Chrisrepher-KeHy-is-the Chief Comptianee Offieet and-Chief-Bperating-(}:ffieer;-He-,· o:-------

I are two dtivers who are employed by the Firrrr,-Jofur:A:ntorrettaude--M"'"ay'"'IT<tat..,.;drl-,---'Sr. ----hlt..--r ------

erfonns ministerial :tasks based on his du:ties.fo'.J.-.DJ:).i:.UYJ.---,d'· ------------------

The Venture Funds pay SBAM a quarter] y advisory fee based upon assets under 
management. In addition, affiliates ofSBAM which are member-managers of the Venture Funds 
may receive an annual performance allocation, subject to the performance of the funds. The 
executive officers of SBAM also serve as the managers of the entities which are the member
managers. The Venture Funds are structured to require long-term investment by investors in 
those funds. 

The Venture Funds are Sands Brothers Venture Capital LLC, Sands Brothers Venture 
Capital II LLC, Sands Brothers Venture Capital III LLC, S ands Brothers Venture Capital IV 
LLC, 280 Ventures LLC, Granite Associates LLC, and Katie and Adam Bridge Partners, L.P. 

4. Vantage Point Fund 

The Vantage Point Fund was organized in 2009 and commenced operations in March 
2009. The Vantage Point Fund invests primarily in residential mortgage backed securities. The 
Vantage Point Fund will pay to SBAM a monthly management fee equal to 2% annually, and, 
subject to performance, will make a 20% annual performance al location to the general partner of 
the Vantage Point Fund, which is owned by related persons of SBAM, subject to a high water 
mark. The Vantage Point Fund will charge an operational fee (in addition to the monthly 

the net assets ofthe Vantage Point Fund or (ii) $ 1  0,4 1 6  .66 per month ($ 1 25,000 annually). 

5. SBAM Personnel 
Martin and Steven Sands are the co-founders of the Firm and are the Senior Portfolio 

Manager_s. They have ultimate responsibility for the management of the funds which SBAM 

responsible for the Firm's compliance and he is responsible for operations which do not involve 
· 

investment decision-making. 

There are three Portfolio Managers who have more direct responsibility for management
of the funds of the Firm's clients. Brian Cloonan manages the Venture Funds, Tim Doede 

Only the Vantage Point Fund and the Genesis Funds currently take n ew investors. 

Rosalyn Warg is the Executive Assistant and Office Manager. She has only recently 
replaced the previous Executive Assistant. Ms. Warg has assumed most of the compliance duties 
of the prior Executive Assistant. She has significant ministerial compliance responsib ility. There 

addition Anita Sands, Martin and Steven Sands' mother, is employed as a consultant by the .Firm 
and Hugh Marasa is Director of Marketing. He is a salaried employee whose job is primari ly to
retain clients. In addition, he discusses investments in other SBAM managed funds with
investors in other SB AM funds. Rosalind Tsai is the Executive Assistant to Steven Sands and 
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compliance provision 

svstem 

6. Trading 
The Firm does little trading for its clients; it has few positions. Trades in the Venture

Fu11ds are executed with the registered broker-dealer, Laidlaw & Co. Laidlaw may be deemed to 
be an affiliate of the Firm based on related. ownership. As the Firm 's Portfolio Managers are 
required to secure best execution for its clients, Laidlaw's discounted charges generally make it 
the selection for these trades . The firm does not trade fo r the Select Funds or for the Genesis 
Funds. The Venture Funds have few trades and the Vantage Fund trades in mortgage backed 
securities through a variety of brokers with experti se in the mortgage-backed securiti es busi ness. 

7. Statements and Subscription Agreements 

Depending on the requirements of the individual Offering memorandum, the Firm 
provides the investors in its client funds reports on a monthly or a quarterly basis. As all of the 
clients became investors through private offerings of securities in the various Funds, I reviewed a 
sampling of subscription agreements for completeness and to insure that they existed and are 
readily available. 

ill. Compliance Manual 

The Firm undertook a complete rewrite of the Manual in 2008 and has used this new 
Manual since May 2008. It changed its prior generic manual into one that deals with the specific 
issues facing the Firm on a day-to-day basis. 

Given the small staffand comparatively small amount of transactions undertaken by the 
staff, the Manual has been adapted to refl ect the actual amount of compliance personnel with a 
specific designation of which person is in charge of which operation and who reports to whom. 

To test the operations detailed in the Manual I interviewed the personnel detailed above 
and I reviewed the changes in the Firm with Christopher Kelly and also revi ewed with him 
changes in Firm personnel and how those changes affected the compliance system. I also 
requested from Christopher Kelly selected samplings of essential documents and reviewed those 
documents to insure with the of the Manual . · 

I describe below the results of discussions with Christopher Kelly and the compliance 
at the Firm. 
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connection-with 

I B. Miscellaneous compliance 

Trading Policy 

------+---------����rt mre fu<acces rr-�---------

-

anticipates 

men tne completion of Personal I radmg Form. 

A. Emails 

I discussed the preservation and retrieval of emails with Christopher Kelly as Roslyn 
Warg has just begun work at the Firm Mr. Kelly has had to assume more of the day-to-day 
responsibilities until Ms. Warg has had a chance to familiarize herself with them. I also 
discussed the preparation of emails  and the review of their content. When any investor-related 
email is prepared to be sent outside of the office it must be prepared in draft and reviewed by 
Christopher Kelly prior to its distribution. 

The Firm uses a third party service provider, Global Relay, as a back up for its primary 
record of emails. It also provides surveillance of all emails. In the event that emails must be 
recovered the Firm can retrieve over 200,000 emails within one day. The system does not 
employ discs so that there is no long search requirement. 

In reviewing emails the Firm employs a key word search capability in addition to the 
actual reading of each email before it is sent. The Firm is small enough and has so few 
employees that Christopher Kelly is able to review each email to be sent to external individuals 
personally. 

The principals of the firm, Martin and Steven Sands, have adopted a policy of never 
sending emails. Christopher Kelly has had and continues to have meetings with the staff in 

the proper preparati on of emails and the need to have them approved prior to 
sending. Mr. Kelly anticipates that Ms. Warg will function as an extra layer of compliance 
review as she will draft many of the emails and perform a review prior to submission to 
Christopher Kelly. At the May 2008, November 2008, April 2009, and Apri l 20 1 0  compliance 
meetings a major topic was avoiding the improper use of emails and the use of improper 
language in emails. 

proVIsions 

a. Personal 

I reviewed with Christopher Kelly the way in which he reviews trades and how he 
enforces the policy. In cotlllection with that review he provided the list of access persons at the 

the time when the old Executive Assistant left the Firm she reviewed Mr. Kelly's trad es. As he 
has made no trades since that time there has been no need to review his trades. He 
that Hugh Marasa, who has brokerage firm experience, will review those trades if there is a 
necessity. 

In connection with the required review of trading I questioned Christopher Kelly 
about the existing Collllecticut Banking Department Order which requires him to review trades 
by Martin Sands and his family. The procedure involves the trustee of Mr. Sands' family's 
accounts informing Christopher Kelly of impending trades, a review of the impending trade, and 

a 
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Agreements Agents 

Destr-icted-List-a --'fimin-  

'4 .. .  reviCweu m e  tesmcreu nst. 

preventanlle Firm because it is small and because there few trades executed. Each 

Supervision 

Compliance speaks every 

b. to investors in funds 

The Firm prepares a Monthly Fund Review for the Genesis Funds, Select Access 
Funds, and Vantage Point Fund. I reviewed a sampling of Monthly Fund Reviews. Chri stopher 
Kelly performs a prior review for accuracy before the statements are sent to prevent 
misstatements or misrepresentations. 

c. Preservation and access to comnliance documents 

All compliance documents are maintained on Chri stopher Kelly's hard drive. I 

tested this system to insure that he had instantaneous access to documents which might be 
requested in an examination or which he might need to refresh his recollection about reviews he 
performed or other lists or other documents which show compliance with procedures in the 
Compliance Manual. 

Among docmnents I requested were subscription agreements for private offerings 
of securities which he was able to produce immediately. He was also able to produce originally 
signed documents based on his archiving system. To prevent tampering or unauthorized access 
to these documents each computer has access codes. 

d. with Placement 

I did not review existing Placement Agent agreements but I discussed whether 
changes had been made in those agreements or with additional firms. There are existing
agreements with Lane Capital Markets and with Alternative Asset Investment Management 
Securities, with which there has been no activity. 

I reviewed the procedures for the restricted list with Christopher Kelly. They 
have not changed since the last report. Each person in the Finn is trained to discuss public 
companies with Christopher Kelly. He periodically reminds each Portfolio Manager of that 
person's responsibility to discuss public companies and the trading in their securities with him. I 

... ·"" 

I discussed the prevention of market timing and discovered that it is easy to 
so are so 

trade must be reviewed by Christopher Kelly before it is executed. Unlike most compliance 
officers, Christopher Kelly is not required to "test" for market timing, he reviews every trade and 
can determine what is involved. 

f. Overall 

Unlike most firms the Chief Officer sees or with 
employee of the Firm every day. He literal ly looks at every transaction the Firm undertakes and 
he looks at all of the Firm's business. He looks at every trade. He has the ability to inspect all of 
the Firm 's activities with a view toward identifying any negatives .

i 
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Testing Compliance Manual, procedures, 

------1--- d. State registrations, 

-

I whiclrthe-Fi:rnnn:ro:rng ential conflicware obviateaoytlie appoinntm"-e«Tn""t'o>'�'f"a�-----

director 

C. the its and its effec tiveness 

I discussed the fo llowing Manual topics with Christopher Kelly and verified the 
descriptions in the ManuaL 

l .  Supervision 

We specifically discussed the roles of Martin and Steven Sands in the supervisory 
process and I interviewed each of them during the course of preparing for this report. 

2. Inve.c;tment Adviser Registration and Licensing, Form ADV 

I reviewed the current Form ADV and discussed whether anyone needed to be registered 
as an investment adviser representative. Additionally, I discussed each of the fo llowing items 
with Christopher Kelly to determine whether the following procedures were performed or . 
reviewed. 

a. Registration 

b. Filing Fees 

c. Updating requirements 

as necessary 

e. Reporting under the Securities Exchange Act of 1 934 

3.  Code of Ethics 

I discussed with Christopher Kelly the potential conflicts of interest which exist as a 
result of the multiple companies with which each of the Sands is affiliated and the various funds 

Portfolio Manager for each Fund. 

4. Prohibited conduct under the securities laws 

5. Privacy of client information 

6. Conflicts of interest 

7. Service as a 

8. Reporting of violati ons 

9. Training 

10.  Review and enforcement 

1 1 . Whistleblower Policy 

1 2. Distribution of Code of Ethics 
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I 17 Bonks_and_Rewrds pnrsuant to Section 204-2 of the Jnvestment Advisers Act of 

suggested lan�mague chang_ed 

Advertising Marketing 

I specifically discussed the procedures in connection with the distributi on of documents 
with Christopher Kelly. Records of delivery continue to be maintained. 

1 3 .  Books and records 
14 .  Safegu arding sensitive information 

1 5. Personal Trading Policy 

a. Respon sibi lity of Chief Compl iance Officer to maintain records of personal 
securities transacti ons 

b. Pre-approval of personal securities transactions 

c. November 29, 2004 Consent Order requirements 

d. Personal Securities Trading Report and Authorization Form 

e. Initial and Annual Reports 

f. Quarterly Reports 

g. Record keeping requirements 

1 6. Periodic Review of Compliance Policies and Procedures 

I discussed with Christopher Kelly the imposition of a requirement to have an outside 
third party review the compliance procedures of the Firm each year and the provision for that 
requirement in the Compliance Manual . We also discussed the specific follow up with the 
Managers. 

1 940. 
I 8. Fiduciary Capacity 

In my last compliance review I discussed with Christopher Kelly the requirement that 
investment advice must be suitable for clients. I that the to 
reflect the "prudent investment adviser" standard which exists in Connecticut and which is a 
stricter standard than simple suitability. That language has been modified. 

1 9. Client Accounts and Statements 

20. Privacy policy 

I discussed with Christopher Kelly the distributi on of the Firm's privacy policy to each 
client and to the investors in the Firm's clients. 

2 1 .  and 

I discussed marketing and the way in which the Firm reaches new and existing clients 
with Christopher Kelly. Hugh Marasa, the Director of Marketing, has been a registered broker
dealer agent and is responsible for communicating with investors)n the Fund clients as well as 
facilitating the transfer of clients from one fund to another. Pefiodically he will speak to new 
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the ability 

---+------welh--It-1&-ll±liquely dependent on the-skill of the-Gfii ee Officer�ere-ar"P-e------

-

position. incumbeni_on_ths: ChiefCQmpliance continJleJo monitor this interaction 

clients. Christopher Kelly works with Hugh Marasa to insure that he does not misrepresent


material facts or go beyond his role as a communicator to the Fund clients . 


The Firm needs to insure that Hugh Marasa does not need to be registered as an


investment adviser representative or that if he otherwise might need to register, comes within an 

available exemption. While he is strictly a salaried employee of the Firm and is neither a 

solicitor nor investment adviser representative, the Finn needs to insure that his activities are 

limited to those which do not require registration. While at the Firm I listened to his side of the 

conversations with individuals to determine the nature of his interaction with individual investors 


in the client Funds. 


22. Disclosure 
23. Electronic communications 

24. Insider Trading Prohibitions 

25. Trading Practices and Brokemge Allocations 

26. Proxy Voting Policies and procedures 

27. Complaints 

28. Business Continuity
I discussed business continuity with Christopher Kelly who described the detailed 


procedures and the back up that each of the Managers has. In addition the outside service bureau 

also has a copy of the continuity plan and can reconstruct the operation should there be a 

catastrophe at the Firm. 


N. Specific Recommendations 

Given the comparatively new Compliance Manual, the small size of the Firm, the few 
· employees, and of the Chief Compliance . Officer to review each transaction and to 

speak to each employee of the Firm immediately, the compliance system at the Firm functions 

built in back ups for some of his functions, the Firm relies on the ability of Christopher Kelly to 

perform these functions . 


There are two areas where I recommend increased scrutiny or changes. The first area 

involves the duties of the Director of Marketing who may interact with potential investors in the 

Firm 's client funds. The Firm's Compliance Manual adequately describes the duties of this 


It is Officer to 

to insure that there is no need for registration as an Investment Advisor Representative. The other 

recommendation is to accelerate the training of Rosalyn Warg so that she can assume most, if not 

all, of the duties of the prior Executive Assistant. That position has significant compliance 

responsibilities which must now be performed by Mr. Kelly. 
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to1!1Sure thaf the compliance system continues to-operate effecbvely. 

. ' 

I particularly reviewed Executive Assistant functions with Christopher Kelly which have 
been or should be assumed by Ms. Warg. They include: 

A. Di stribution of Documents 

B. Distribution of Privacy Policy 

C . Business Continuity 

D. Management of Fi ling Fees 

E. Distribution of the Code of Ethics 

F. Brochure Delivery 

G. Error Corrections 

H. Emails 

Generally, the Firm's compliance system functions well to prevent reporting and 
disclosure violations and to insure that information is retained and distributed as necessary. 
Should Christopher Kelly or Rosalyn Warg leave the Firm, the Senior Portfolio Managers would 
be required to find indivi duals with their skills to perform all of the functions that they perform 
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Management, ("SBAM") Compliance Report 

1 attacn-tneReport of analys1s of the Sands Brothers ASSet Management comphance 

I Chief Compli-anee d-Ghief.Gper-ating-0ffieer---ef--8ands-Brot:hers-et-Managemen+-,-------

vf} trulr yours, 

lU  \• 

CQJjLEN 
WO F 
�J.�i  

RICHARD SLA YIN 
Please Reply To Westport 

Writer's Direct Dial: (203) 341-5310 
Email: rslavin@co henan dwolf.com 

December 7, 20IO 

VIA FEDERAL EXPRESS 

Ralph Lambiase, Director 

Securities and Business Investments Division 

Connecticut Banking Department 


Hartford, Connecticut 06 1 03 

Re: Sands Broth ers Asset LLC 

Dear Mr. Lambiase: 

my 
system as required by the September 9, 2009 order ofthe Banking Commissioner (the" Consent 
Order"). 

As required by the Consent Order, I have given a copy of this report to Christopher Kelly, 

LLC so that he may also provide a response to my analysis. 

Richard Slavin 

RS/rb 
Enclosures 
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I To prepare this report-trevieweu-theFi mpliance Manual wnlch: revised of 

mtemew Mr. Kelly. In addition, I have had s1gmficant wtth the Firm and 

repQrt Kelly. 

grQJJp funds_clhe.dge.iunds_(tbe "SelecLA.c.ce:::;ss:u:FlllllUrudiSs:.:")h,-------

ANALYSIS OF COMPLIANCE SYSTEM OF 

SANDS BROTHERS ASSET MANAGEMENT, LLC 

Richard Slavin, Esq. 
Cohen and Wol f, P.C. 

320 Post Rd. West 
Westport, CT 06880 

(203)-3 4 1 -5 3 1 0  

I. Introduction 

I have been engaged to perform periodic analyses of the S ands Brothers Asset 
Management, LLC (the "Firm" or "SBAM") compliance system . This engagement is the result 
of the September 9, 2009 order ofthe B anking Commissioner. In that order the Firm agreed to 
comply with a number of requirements. Among those requirements was the production of an 
independent consultant's report in connection with the Firm 's  consulting system. 

was as 
November 15, 2009. In addition I interviewed SBAM's Chief Complaisance Officer and Chief 
Operating Officer, Christopher Kelly, Esq. ("Christopher Kelly") The firm has recently 
consolidated its physical space so it was an easy task to observe its operations while interviewing 
Christopher Kelly. 

I visited the Firm at its Greenwich, Connecticut location to review its operations and to 
expenence its 

operations over the last three years. Part of that experience caused me to become familiar with 
the facts which engendered the Banking Department investigation of the Finn. During that
process I reviewed Offering Memoranda of the Firm' s clients and I became somewhat familiar 
with how the Firm advised its clients. 

I also reviewed the Firm's most current Litigation Report to be filed with the Connecticut 
Banking Department and discussed that with Mr. In addition I reread the Finn's 
Compliance Manual and prepared an examination outline which emphasized the compliance 
duties of the SBAM personnel . I used this outline to test the compliance system. 

II. Structure of the Firm and the Firm's Clients 

The Firm has been a federally registered investment adviser since 1 999. The Firm has no 
individual clients. SBAM advises a of 
two asset-based lending funds (the "Genesis Funds"), a group of venture capital funds (the 
"Venture Funds") and a distressed securities fund (the "Vantage Point Fund" and, together with 
the Select Access Funds, the Genesis Funds, and the Venture Funds, the "Funds"). 
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;:)e.lecrAccess I1ttL  Opportunity Technology Management Associates illstitutionar-

cons1stenffeturns prfmariJ.Y by making :Strategic aricf opportunistic loans, secured and 

-----1------investments-is--to--generate higher xetums than the typical asset backed loan fmnl. The Genesis 

range 

1. The Select Access Funds 

The Select Access Funds are a group of multi-strategy funds of hedge funds. The Select 
Access Funds invest with a carefully selected group of hedge fund managers throughout the 
hedge fund industry. Individual investors in the Select Access Funds have the benefit of 
management at two levels, selection and monitoring of managers by SBAM and the actual 
management of funds by the individually selected fund managers . SBAM: tracks the 
perfonn a1.1ce of a broad group ofm agers and then selects managers ru1d allocates funds to 
maximize risk-adj usted performance. These funds are closed to new investors and are being 
wound down. 

The Select Access Funds pay SBAM an annual advisory fee based on net asset value 
payable in arrears. In addition, affiliates of SBAM which are member-managers of each of the 
Select Access Funds may receive an annual performance allocation, subject to the performance 
of the funds. The executive officers of SBAM also serve as the managers of the entities which 
are the member-managers. 

The Select Access Funds are Select Access LLC, Select Access (Institutional) LLC, 

LLC. 

' 

2. Genesis Merchant Pa rtners 

SBAM is also investment advisor to Genesis Merchant Partners, LP and Genesis
Merchant Partners II, L.P. (the "Genesis Funds"). The objective of the Genesis Funds is to seek 

on a 
unsecured basis, to domestic or foreign borrowers . These borrowers include smali and micro
cap public companies, private companies and special purpose real estate and other niche 
businesses. The focus of the Genesis Funds' investment is on markets which SBAM considers 
underserved, out o f  favor, ignored, less than prime, or distressed. The purpose of these types of 

Funds are not limited to the types of investments detailed above and may make investments in a 
broad of investments at the discretion of SBAM. 

The Genesis Funds pay SBAM a monthly management fee based on net asset value and 
may make an annual performance allocation to the general partner of the Genesis Funds. The 
general partner is owned by persons who may be considered to be related persons to SBAM . 

. 3. Venture Funds 

SBAM advises the Venture Funds which typically make investments in private 
pl acements. They may also invest in public companies or in other managed vehicles. The 
Venture Funds invest in a number of sectors including, but not limited to technolo gy, health care, 
business services, finance, and transportation. These funds are cfurently closed to new investors. 

2 
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---+-----m"'ani"i'V>ag"'e""m""e"""nrfee) equal to tne greaterof (i) approximately O.Oo-o-66/o/0(11tS---ofn'o mon  

I manages. Christopher Kelly is-'the Chief Complianee-Bffieer-and-€hief-Bperating-effieet.--He-i·------

runas, 

fi.illiiS currently 

I salatied employee whose job is p1imruily to 1etain clients. In addition, he discussesinvestment:�------

. 
. _  

-------l-1 - .1=,___¥· p$i..h;-. o/r- I .f)  F 1 J,.b'J r1J: I f) ;1_ C(o--ro ·  
C{o>  re�  \  wf  

The Venture Funds pay SBAM a quarterly advisory fee based upon assets under 
management. In addition, affi liates of SBAM which are member-managers o fthe Venture Funds 
may receive an annual performance allocation, subject to the perfonnance of the funds. The 
executive officers of SBAM also serve as the managers of the entities which are the member
managers. The Venture Funds are structured to require long-term investment by investors in 
those funds. 

The Venture Funds are Sands Brothers Venture Capital LLC, Sands Brothers Venture 
Capital II LLC, Sands B rothers Venture Capital III LLC, Sands Brothers Venture Capital N 
LLC, 280 Ventures LLC, Granite Associates LLC, and Katie and Adam Bridge Partners, L.P. 

4. Vantage Point Fund 

The Vantage Point Fund was organized in 2009 and commenced operations in March 
2009. The Vantage Point Fund invests primarily in residential mortgage backed securities. The 
Vantage Point Fund will pay to SBAM a monthly management fee equal to 2% annually, and, 
subject to performance, wi11 make a 20% annual performance all ocation to the general partner of 
the Vantage Point Fund, which is owned by related persons of SBAM, subj ect to a high water 
mark. The Vantage Point Fund will charge an operational fee (in addition to the monthly 

the net assets of the Vantage Point Fund or (ii) $ 1 0,4 1 6  .66 per month ($125,000 annually). 

5. SBAM Personnel 
Martin and Steven Sands are the co-founders of the Firm and are the Senior Portfolio 

Managers. They have ultimate responsibility for the management of the funds which SBAM 

responsibl e for the Firm's compliance and he is responsible for operations which do not involve 
investment decision-making. 

There are three Portfolio Managers who have more direct responsibility for management 
of the funds of the Firm's clients . Gavin Watson manages the Venture Funds; Tim Doede 

e takes new investors. 

Rosalyn Warg is the Executive Assistant and Office Manager. Ms. Warg has assU:rned 
some of the compliance duties of th  prior Executive Assistant. She has some ministerial 
compliance responsibility. There are two drivers who are employed by the Firm, John Antonetti 
and Claude Maynard, Sr. In addition Anita Sands, Martin and Steven Sands' mother, is 
employed as a consultant by the Firm and Hugh Marasa is Director of Marketing. He is a 

in other SBAM managed funds with investors in other SBAM funds. Mr. Marasa is now resident 
in San Francisco. Rosalind Tsai is the Executive Assistant to Steven Sands and perform s 
ministerial tasks based on his duti es for SBAM. 

· -
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custoclL_It provides monthly reports sending 

prior generic specific 

To. the operations detailed in the Manual I prepared of responsibilities 

I consolidati.o ce-makes- tua ef ComplianGe--Officer. 1v1r. Ke1w------

system 

6. Trading 

The Firm does little trading for its clients ; it has few positions. Trades in the Venture 
Funds are executed with the registered broker-dealer, Laidlaw & Co. Laidiaw may be deemed to 
be an affi liate of the Firm based on related ownership. As the Firm's Portfolio Managers are 
required to secure best executi on for its clients, Laidlaw ' s  discounted charges generally make it 
the selection for these trades. The firm does not trade for the Select Funds or for the Genesis 
Funds. The Venture Funds have few trades and the Vantage Fund trades in mortgage backed 
securities through a variety of brokers with expertise in the mortgage-backed securities business. 

7. Statements and Subscription Agreements 

Depending on the requirements of the individual Offering memorandum, the Firm 
provides the investors in its client funds reports on a monthly or a quarterly basis. As all of the 
clients became investors through private offerings of securities in the various Funds, I reviewed a 
sampling of subscription agreements for completeness and to insure that they existed and are 
readily available. 

8 .  SBAM takes the positions that it has custody of its clients ' assets as it has custody of 
some securities; however, it is not subj ect to the SEC's surprise audit rule for brokers with 

to its fund investors as well as its audits to them. 
The audits are done by PCAOB accountants. - <jh  td:f'  ' To  
HI. Compliance Manual 

The Firm undertook a complete rewrite of the Manual in 2008 and has used this new 
Manual since May 2008. It changed its manual into one that deals with the 
issues facing the Firm on a day-to-day basis. 

Given the small staff and comparatively small amount of transactions undertaken by the 
staff, the Manual has been adapted to reflect the actual amount of compliance personnel with a 
specific designation of which person is in charge ofwhich operation and who reports to whom . 

test an outline and 
questioned the Chief Compliance Officer about the conduct of those responsibilities. .the 

now is not separated form the finn's other personnel, although most of his supervisory functions 
can be performed by computer review. I also requested from · Christopher Kelly selected 
samplings of essential documents and reviewed those documents to insure compliance with the 
provisions of the Manual . 

I describe below the results of discussions with Christopher Kelly and the compliance 
at the Firm. 
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sending. KeJly_anticipates that M�Warg will fut1ytion s layer compliance 

a����'--------------------------------------------------

In connection \vith the reauired reYk:w_oflrading I questioned Christopher Kell}': 

accounts informing Christopher K:elly of impendrng trades, review of the 1mpendmg trade, and 

Reports 

sampling Monthly Christopher 

compliance 

tested this to-msure tliat he-nad instantaneous documents which miglifl)e 

A. Emails 

I discussed the preservation and retrieval of emails with Christopher Kelly I also 
discussed the preparation of emails and the review of their content. When any investor-related 
email is prepared to be sent outside of the office it must be prepared in draft and reviewed by 
Christopher Kelly prior to its distribution. 

The Firm uses a third party service provider, Global Relay, as a back up for its primary 
record of emails. It also provides surveillance of all emails. In the event that emails must be 
recovered the Firm can retrieve over 200,000 emails within one day. The system does not 
employ discs so that there is no long search requirement. 

In reviewing emails the Firm employs a key word search capability in addition to the 
actual reading of each email before it is sent. The Firm is small enough and has so few 
employees that Christopher Kelly is able to review each email to be sent to external individuals 
personally. 

The principals of the firm, Martin and Steven Sands, have adopted a policy of never 
sending emails. Christopher Kelly has had and continues to have meetings with the staff in 
connection with the proper preparation of emails and the need to have them approved prior to 

Mr. an extra of 
review as she will draft many of the emails and perform a review prior to submi ssion to 
Christopher Kelly. At the May 2008, November 2008, April 2009, and April 20 1 0  compliance 
meetings a major topic was avoiding the improper use of emails and the use of improper 
language in emails. 

B. Miscellaneous Compliance Provisions 

I reviewed with Christopher Kelly the way in which he reviews trades and how he 
enforces the policy. In connection with that review he provided the list of access persons at the 
finn and the requirement of providing current brokerage statements for access persons. 

about the existing Connecticut Banking Department Order which requires him to review trades 
by Martin Sands and his family. The· procedure involves the trustee of Mr. Sands' family's 

a 
then the completion of a Personal Trading F orm. No trades have been effected since the last 
report. 

b. to investors in funds 

The Firm prepares a Monthly Fund Review for the Genesis Funds, Select Access 
Funds, and Vantage Point Fund. I reviewed a of Fund Reviews. 
Kelly performs a prior review for accuracy before the statem ents are sent to prevent 
misstatements or misrepresentations. 

c. Preservation and access to documents 

All compliance documents are maintained on C,fuistopher Kelly's hard drive . I 
system access to 
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Agreements Agents 

Timing 

----+-------,._rson's responsibility l:o discuss public cou�.parries and the t:Iadiugirrtheirsecuritie-s-witlrhh.' ...-+--------

I can-determiue-what..is-in.¥GJl¥ell..-------------------------------
Supervision 

oks all of the Firm's business He looks at every trade He has the abiHty to inspect all of 

1 • , 1 esnng me ' o.mpliance.-Manual,-Its-p.rocedur.es-and.lts-Effecti::v..eness.-----------

l V'\}" Mr.-K:elty continues to perform this role for J\11'. Sands and his fanuly but there trades 

1j) ) \J.,\J / 
---+---=-----t"'T"o. mpHance review 

requested in an examination or which he might need to refresh his reco llection about reviews he 

performed or other lists or other documents which show compliance with procedures in the 

Compliance ManuaL 


In prior reviews I have requested subscription agreements for private offerings of 

securities which he was able to produce immediately. He was also able to produce originally 

signed documents based on his archiving system. To prevent tampering or unauthorized access

to these documents each computer has access codes. 


d. witli Placement 
In prior reviews I reviewed Placement agent agreements but I did not review 


existing those agreements for tllis review. As there was no activity by these Placement Agents, 

there was nothing to review. There are existing agreements with Lane Capital Markets and with 

Alternative Asset Investment Management Securities, with which there has been no activity. 


e. Restricted List and Market 

I reviewed the procedures for the restricted list with Christopher Kelly. They 

have not changed since the last report. Each person in the Firm is trained to discuss public 

companies with Christopher Kelly. He periodically reminds each Portfolio Manager of that 

reviewed the restricted list. 

I discussed the prevention of market timing and discovered that it is easy to 

prevent at the Firm because it is so small and because there are so few trades executed. Each 

trade must be reviewed by Christopher Kelly before it is executed. Unlike most compliance 

officers, Christopher Kelly is not required to "test" for market timing, he reviews every trade ·and 


f. Overall 

Unlike most firms the Chlef Compliance Officer sees or speaks with every 
· employee of the Firm every day. He literally looks at every transaction the Firm undertakes and 

at 
the Firm 's activities with a view toward identifying any negatives. 

I discussed the following Manual responsibilities with Christopher Kelly and verified the 
descriptions in the Manual. 

I. Responsibilities of Chief Compliance Officer 

A. Principal for purposes of review of Martin Sands trades. 

were no 

during the last six months. 


B. · Review and modifications of firm policy 

Mr. Kelly has conducted a review within the last six months and he has undergone this 
three-tirnes-ineiast-y 
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1\J !A! : .. 
:--Jf Mr. Kelly Y 

W •J 

1 5. Conflict of iute1 estdisclos 

I 

applicable 

-��vmmtains current records of all personal securities transactions of 

. 
C. Form ADV 

prepares it and its amendments and will complete the new Part II before year end. 

D. Supervisory responsibilities of various states 

The firm only has clients in New York and Connecticut and he is responsible for staying current 
with any filings or requirements. 

E. 1 3 d  and 1 3 g  reportsr  
The firm has never had to file these reports. 

F. Code of Ethics 

I .  Consent for independent business practices 


Not applicable 


2. Prohibited conduct-conflict of interest 

iF Mr. Kelly is involved in all discussions of any potential deals and agreements and is able to 
assess any potential conflicts 

3. Compromising situations 


Day-to-day evaluation 


4. Personal securities tran§"actions fJp£-o'l0j'<-< . 
Employees submit and sign off annually 

Mr. Kelly is involved in these discussions before any transactions are effected. 

6. Director of publicly held company 

. ? Not 

G. Personal Account Trading Policy 

Access persons 

2. Prewapproval of all transacti ons 

Mr. Kelly maintains records and pre-approves all transactions. 

3. Initial and annual reports-1 0 and 45 days 

The initial report is part of any new hiring package and the annual report is accomplished within 
the time period. 

4. Quarterly personal securities trading report 
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This report is not required . It is superseded by a pre-approval process which is before the fact 

rather than after. 


5. Transaction record-file for each employee 


Discussed 
 P<te- fo- �v .  
6. Test reports for front running, scalping, or other abuses-sign off . 


Mr. Kelly performs this analysis when he reviews statesmen' s  and pre-approves transacti ons. 


H. Whistle Blower Policy 

1 .  Open door p olicy 

2. Acknowledge receipt of communications 

There has never been an issue ofwhistleblowing. 

I. Periodic Review of Compliance procedures and policies 

1 .  Review annually 

Mr. the and on basis 1o 

annual compliance meeting. 


2. Compl iance training - .r 

This training occurs annually in April. t>'   • 

3. Monitor and test internal compliance through internal audits 

4. Insure proper registration 


There is no individual registration. 


5. Report violations to a manager 

That occurs when there are complaints. 

a request fO< informat;on but w" treated " a oompi<Unt fon ompli>moe pWJ>0'"· 

J. Maintain Section 204 Books and Records 

K. Fiduciary duty 

' uJYJ  1 .  Manager's advice in the best interests of the client !!Q ., , 

Mr. Kelly reviews every transaction prior to execution and has that opportunity to review advice. 
L. Custody cJ) t1. JsfJU:-

Addressed in the narrative above. J 
· 
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There is an annual audit of each fund. Investors in the Genesis, Vantage, and Select Funds 
receive monthly reports. 

N. Solicitation 

See above for discussion of Placement Agent agreements . 

0. Managers must tell Chief Compliance officer of fund interests and the Chief 
· 

Compliance Officer must review offers for compliance. 

Mr. Kelly periodically reviews the Private Placement Memoranda for the funds and updates them 
as necessary. 

I .  Director of marketing provides copies of all advertising to CCO prior 
to use. 

The only adverti sing is what is referred to as a Fund Review. These documents are sent to investors monthly and are distributed by the third-party administrator. 

2. Chief Compliance officer must review and approve all advertising 

Mr. Kelly reviews the Fund Review prior to its distribution. 

P. Disclosures to the public and t regulators 

1 .  Chief Compliance officer and Mangers determine whether amendment 
must by made. 

Chief Compliance officer prepares the amendment. The firm [s size makes it easier for him to 
know about all of the Firm's activities.  

1 .  Chief Compliance Officer supervises 


In practice the Chief Compliance officer is responsible for approval and often preparation. 


following: 

" 
. b. Access is the same as in paper form. 

t 

c. Evidence of delivery 

d. Security 

/Emails have a back up system and accessible only. 

3. Chief Compliance officer monitors the finn 's use of the Internet. 
a. Funds' web sites are password protected 

·. 	 There are no individual fund websites. Sands Brothers ahs a website but only the cover page is 
accessible to the All other are 
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policy update. 

periods 

-6:-Chief Cwnplii-mce Officer must make a repul'ttl:Y1hcMa:nagers 

 

b. if managed accounts, password protection is not required. 

There are no managed accounts. 

R. 	 Principal and Agency cross-transactions 

1 .  Manager and Chief Compliance Officer review to insure that decisions 
are made based on the best interests of the client 

There were no cross-transactions. 

S. 	Inside Information 

·  	 1 .  Questions about inside trading referred to Chief Compliance Officer. 

· 2. Report any inside trading to Manager of Chief Compliance Officer. 

are very few public company trades. The chief Compliance Officer knows about them 
before they are consummated. 

3. Chief Compli ance officer makes the decision about whether employee 
can trade or not. 

a. 	Provide information on a regular basis 

b.  Answer questions 

c. 	 Resolve issues 

d. 	Review and 

5 .  	Portfolio managers 

a. 	 Maintain list that the finn is analyzing. 

b. 	Maintain restricted list 

There is a restricted list based on the companies with which the firm is involved. 

c. 	 Determine blackout 

d. 	 Remind managers that investment opportunities go first to the 
clients. 

e. Trade with Section 16 short swing profits rule in mind. 

f. Assign new analyses to non-conflicted employees. 

upon 
suspecting inside trading. 

No such report has ever been made. 

T. 	 Trading practices 

1 0  
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Qayments fi m.._ ________________________ _ 

I offirerlmncHed-it-and put it into the eompl:aint file whfchis maintained-for each individual. 

r. 

anti-money launderin s the l ll:is, ----------------

person against 

[ .  No IPO without prior approval of Chief Compliance officer. 


The finn does not purchase IPOs. 


2. 	 Chief Compliance Officer must confirm that a trading record refl ected 
bunched trades is maintained. 

No bunched trades. 
3 .  Ample records to insure that there are no manipulative or deceptive 

trades. 

The Clllef Compliance Officer reviews all transacti ons and performs those reviews with 

manipulative or deceptive p ractices in mind. 


4. 	 Chief Compliance Officer reviews each trader's short sales 
periodically. 

There have been no short sales. 

5. 	 The Chief Compliance officer reviews annually the allocation of 
brokerage commissions and soft dollar disg.ourse as well as conflict of 

/ 

All trades cost I or 2 cents per share. The firm typical ly uses Laidlaw wlllch, because of its 

affili ation, gives the firm a discount on trade costs. 


6. 	The Chief Compliance Officer must investigate brokerage allocation 
and soft dollar abuse complaints from employees. 

There are no soft dollar to the 

U. 	 Complaints 

l .  Chief Compliance Officer handles all written complaints 
. (1ft  There was one complaint in the last period which was made by ·email. The Chief Compliance 

2. Employees must report all complaints to the Chief Compliance 

V. 	Anti-Money Laundering 

1 .  	Reported to Chief Compliance Officer. 

. 2. Evaluate Activities. 

_ 
 {VJeJJlfThere have been no 	 in 

·3 ;  Chief Compliance Officer and mangers to determine if there should be 
additional action based on t4h e seriousness of the matter. 

4. 	The Chief Compliance Officer may not accept funds from a 
prospective investor until that iS"t;hecked the OFAC list. 

1 1  
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5. 	 The Chief Compliance Officer or his designee must review background 
information on each prospective investor. 

6. The Chief Compliance Officer must make AML filings in conjunction 
with the Managers. 

II. Responsibilities of the Executive Assistant 

Rather than the strict recitation of duties which seem to be required of the Executive Ass istant 

her role is more of a reminder for other people.  (_' w  0--._ . 


A. 	 The Chief Compliance Officer and the Executive Assistant maintain files. 

In reality the Executive Assi stant has no independent responsibility and the Chief Compliance 

Officer maintains the compliance files. 


B. Deliver the manual and acknowledgment agreement to employees. 


This function is performed by the Executive Assistant at the time of hiring. 


C. 	Maintain required balances.ew 
This item refers to the balances which must be kept with lARD for registration purposes. 

D. Distribute Code of Ethics. · ·.rJ::
The Executive Assistant delivers this document to new employees. 

E. Managers, the Chief Compliance Officer, and the Executive Assistant 

safeguard Information. 


send emails to investors. 

F. 	 Responsible for Compliance with side letters. 

There a e 	 C C 0 e:;,  .-- • tfp rJ6, - c), 


The Executive Assistant assures that the privacy policy is distributed to investors with written 

1 .  Policy given out with subscription documents 

2. Maintain record of recipients of privacy policy 


Thi s information is kept in a log and is maintained by the Genesis and Vantage funds' 

administrators. 	 The administrator is ODBF  ('  .. (  fltiJ 


.f.IJf2l 3. Sent annually io all investors in a fund. 


4. The Chief Compliance Officer insures that all service providers 

observe privacy policies. 


H. 	Deliver Form ADV Part II to new client 
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Compliance tuevise CQI!!Q.liance 

commumcatwn allows foiltle momtormg his activates and any potential tril.IJ.sactiohs, 1tw6UTcfbe 

itor whether he was attempting to selLnewinter.est:s......A.ny..attempt-to-SelLnewJnterests-woo14J-------

compliance _system to _IJI"_ey:ent reporting 

oreaK aown. 

.., 

This function is handled by the third party administrator. r 
1 .  Deliver annually-2 04(3) statement to each client. 

I. The Chief Compliance Officer and Executive Assistant insure that errors in 
accounts are corrected to make the client whole. (<. 0 cl .  

The Executive Assistant actually does not perform this function. 

J. Develop and implement written business continuity p lan along with the Chief 
Compliance officer and mangers . 

The Executive Assistant does participate in the updating of this plan and concentrates on the data 
processing function and on the updating of information. 

K. The Executive Assistant maintains the books and records required by Exhibit · 

B to the manual. 

The Executive Assistant has a role but is not sole responsi ble. 

IV. Specific Recommendations 

employees, and the ability of the Chief Compliance Officer to review each transaction and to 
speak to each employee of the Firm immediately, the compliance system at the Firm functions 
well. It is uniquely dependent on the skill of the Chief Compliance Officer. While there are 
built in back ups for some of his functions, the Firm relies on the ability of Christopher Kelly to 
perform these functions. 

The Chief Officer needs the Manual to reflect the 
existence of the third party fund administrator and the role which that entity plays in the 
compliance process. Also the Chief Compliance Officer needs to modify the Compliance
Manual to reflect that the Executive Assistant does not perform all of the functions assigned to 
her by the Compliance Manual. In prior reports I cited the potential for registration of Hugh 
Marasa, the Director of Marketing. Mr. Marasa is now located off-site and while electronic 

difficult for any supervisor to listen to his conversations with existing investors in funds or 

probably require registration as an Investment Adviser Representative with the state of 
California. Care should be taken to insure that Mr. Marasa's communicati ons with investors do 
not go over the line. There are two areas where I recommend increased scrutiny or changes. The 
first area involves the duties of the Director of Marketing who may interact with potential 
investors in the Firm ' s  client funds. 

Generally, the Firm's functions well and 
disclosure . violations and to insure that information is retained and distributed as. necessary. 
Should Christopher Kelly or Rosalyn Warg leave the Firm, the S enior Portfolio Managers would 
be required to find individuals with their skills to perform all of the functions that they perform 
to insure that the compliance system continues to operate effe ctively. Most of the compliance 
function ls performed by Mr. Kelly. Without his hands-on sc:r;utiny the system would probably 
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Management, ("SBAM") Compliance Report 

------t--------R·ystet:n-as-required-by 'the SeptembeP.T,-Wt�hrrderofth:ei3an:kiirg-eo�sioner(tll:e,>-c=on=s=e=nt.,------------�

I I .T.C soJ:hat.he.mey_also.pr.o:v:ide.a-response-to.m;¥-an,a-l¥st"&--------------------

RS/rb 

COJ;IEN 
- woLF lliiiiiiiiiiii P.C.-Ar-roRNEYs AT l-AW 

RICHARD SLA YIN 
Please Reply To Westport 

Writer's Direct Dial: (203) 341-5310 
Email: rslavin@cohenan dwolf.com 

Decemb er 7, 20 l l  

VIA FEDERAL EXPRESS 

Eric Wilder, Director 

Securities and Business Investments Division 

Connecticut Banking Department 

260 Constitution Plaza 


Re: Sands Brothers Asset LLC 

Dear Mr. Wilder: 

I attach the Report of my analysis of the Sands Brothers Asset Management compliance 

Order''). 

As required by the Consent Order, I have given a copy of this report to Christopher Kelly, 
Chief Compliance Officer and Chief Operating Officer of Sands Brothers Asset Management, 

Enclosure 

1 1 15 BROAD STIU!ET 158 DEER HILL AVEN UE 320 POST ROAD WEST 657 0Ml\'GE CENTER ROAD 
P.O. Box 1821 DANBURY, CT 06810 WESTPORT, CT 06880 ORANGE, CT 06477 
BRJDGEPORT, CT 06601·1821 TeL: (203) 792-2771 TEL: (203) 222-1034 TEL: (203) 298-4066 
TEL: (203) 368·02 !1 FAX: (203) 791-8149 FAX: (203) 227-1373 FAX: (203) 298·4068 
FAX : (203) 394·9901 

S B  000576 

SEG-NY8127 -000002791 



----J-------l..:o!..!JmLWJmJ.Ji.,ss:uiJ.lJ.Ioner.'.s..subsequent order During that process I reviewed Offering Memoranda.of.thLt:-_______ _ 

1 also discussecltlie substance of11leFrrm's current Litigation Report to be filed with the 

The Firm has been fuderally registered investment adviser since TneFirm has 

I. Introduction 

ANALYSIS OF COMPLIANCE SYSTEM OF 

SA S BROTHERS ASSET l\fANAGEMENT, LLC 

Richard Slavin, Esq. 
Cohen and Wolf, P.C. 

320 Post Rd. West 
Westport, CT 06880 

(203)-341-53 10 

I have been engaged to perform periodic analyses of the Sands Brothers Asset 
Management, LLC (the "Firm" or "SBAM") compliance system. This engagement is the result 
ofthe September 9, 2009 order ofthe Banking Commissioner. In that order the Firm agreed to 
comply with a number of requirements . Among those requirements was the production of an 
independent consultant's report in connection with the Firm 's consulting system . 

To prepare this report I reviewed the Firm's Compliance Manual which was last revised 
as of June 4, 2010. In addition I interviewed SBAM's Chief Compliance Officer and Chief 
Operating Officer, Christopher Kelly (" Christopher Kelly"). While I interviewed Mr. Kelly I 
was also able to observe the Firm's operati ons. The Firm has a small physical space for its 
offices and I was able to listen to conversations of SBAM personnel as well as watch Firm 
personnel perform their duties. 

I visited the Firm at its Greenwich, Connecticut location to review its operations and to 
interview Mr. Kelly. In addition, I have had significant experience with the Firm and its 
operations over the last four years. Part of that experience caused me to become familiar with 
the facts which engendered the B anking Department investigation of the Firm and the 

Firm's clients and I became somewhat familiar with how the Firm advised its clients. 

Connecticut Banking Department with Mr. Kelly. In addition I reread the Firm's Compliance 
Manual and prepared an examination outline which emphasized the compliance duties ofthe 
SBAM personnel. I used this outline to test the compliance system. 

II. Structure of the Firm and the Firm's Clients 

a 1 999. no 
individual clients. SBAM advises a group of funds of hedge funds (the "Select Access Funds"), 
two asset-based lending funds (the "Genesis Funds"), a group of venture capital funds (the 
"Venture Funds") and a distressed securities fund (the ''Vantage Point Fund" and, together with 
the Select Access Funds, the Genesis Funds, and the Venture Fungs, the "Funds"). 
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I The Select Access Fuoos--are-Sele<>t-Aeeess LLC, Seleet-Asc-ess-Effistitutillnrualu)-l-cLboL�C�,c-fat:rnnlfid-------

I consistent-returns-primruily by making strategic ru1d oppm tunis tic loans, orra-sec,nmne'!fd'l-canmlrd'l------------'-

investments is to generate higher returns than the typicaLassethackedloan.funud_ . ..JTb...ut:e:..iGJJel;)lnlle:ssui >---------

SEAM advises investrrients 

1. The Select Access Funds 

The Select Access Funds are a group of multi-strategy funds of hedge fund s. The Select 
Access Funds have invested with a carefully selected group of hedge fund managers throughout 
the hedge fund i ndustry. Individual investors in the Select Access Funds have the benefit of . 
management at two levels, selection and monitoring of managers by SBAM and the actual 
management of funds by the individually selected fund ma.11agers . SBA_l\.1 tracl<..s the 
performance of a broad group of managers and then selects managers and allocates funds to 
maximize risk-adjusted performance. These funds are closed to new investors and are being 

· wound down. 

The Select Access Funds pay SBAM an annual advisory fee based on net asset value 
payable in arrears . In addition, affiliates of SBAM which are member-managers ofeach ofthe 
Select Access Funds may receive an annual performance allocation, subject to the performance 
of the funds. The executive officers of SBAM also serve as the managers ofthe entities which 
are the member-managers. 

Select Access III LLC . 

2. Genesis Merchant Partners 

SBAM is also investment advisor to Genesis Merchant Partners, LP and Genesis
Merchant Partners II, LP (the "Genesis Funds"). The objective ofthe Genesis Funds is to seek 

unsecured basis, to domestic or foreign borrowers. These borrowers include small and micro-
cap public companies, private companies and special purpose real estate and other niche 
businesses. The focus ofthe Genesis Funds' investment is on markets which SBAM considers 
unders!')rved, out of favor, ignored, less than prime, or distressed. The purpose ofthese types of 

Funds are not limited to the types of investments detailed above and may make investments in a 
broad range of investments at the discretion of SBAM. 

The Genesis Funds pay SBAM a monthly management fee based on net asset value and 
may make an annual performance allocation to the general partner of the Genesis Funds. The 
general partner is owned by persons who may be considered to be related persons to SBAM. 

3. Venture Funds 

the Venture Funds, which have typically made in private 
placements. They may also invest in public companies or in other managed vehicles. The 
Venture Funds invest in a number of sectors including, but not limited to technology, health care, 
business services, fmance, and transportation. These funds are cu.t!ently closed to new investors 
and one is winding down its operations. 
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I The-Vantag int-Iitmd-wil1-sh peraoonal--fe (-in-a€ldi:tien-t&-the-menfuly-management-t ------

I Managers. They have ultimate responsibility for the management of the fimds which SBAJ 

1 certatn o:f..the-ftmds;- nttlre-Ftmds-and-the-Genesi�vid-------

nfy-tb.e-Vantage-:Puint-Fnnd and the Genesis Funds cmtently tak·.,.e'"l'nwe...,w<rffinnv'Tf'e•.rrr.,..,------------

I salaried employee whose job is primacil*-to..xetailulients..-ln-addition.,..he-discusses...in:ilestment.:>-------

The Venture Funds pay SBAM a quarterly advisory fee based upon assets under 
management. In addition, affiliates of SBAM which are member-managers of the Venture Funds 
may receive an annual performance allocation, subj ect to the performance of the funds. The 
executive officers of SBAM also serve as the managers of the entities which are the member
managers. The Venture Funds are structured to require long-term investment by investors in 
those funds. 

The Venture Funds are Sands Brothers Venture Capital LLC, Sands Brothers Venture 
Capital II LLC, Sands Brothers Venture Capital ill LLC, Sands Brothers Venture Capital IV 
LLC, 2 8 0  Ventures LLC, Granite Associates LLC, and Katie and Adam Bridge Partners, L.P. 

4. Vantage Point Fund 

The Vantage Point Fund was organized in 2009 and commenced operations in March 
2009. The Vantage Point Fund invests primarily in mortgage related debt. The Vantage Point 
Fund will pay to SBAM a monthly management fee equal to 2% annually, and, subj ect to 
performance, will make a 20% annual performance allocation to the general partner of the 
Vantage Roint Fund, which is owned by related persons of SBAM, subject to a high water mark . 

fee) equal to the greater of (i) approximately 0.000667% (1/15 of 1% monthly) of the net assets 
ofthe Vantage Point Fund or (ii) $ 1 0.41 6.66 per month ($125,000 annually). 

5. SBAM Personnel 

Martin and Steven Sands are the co-founders of the Firm and are the Senior Portfolio 

manages. Christopher Kelly is the Chlef Compliance Officer and Chief Operating Officer. He is 
responsible for the Firm's compliance and he is responsible for operations which do not involve 
investment decision-making. 

There is one Portfolio Manager who has more direct responsibility for management of 
· 

Klein and David Claroni have recently j oined the Firm as Analysts. 

Rosalyn Warg is the Executive Assistant and Office Manager. Ms. Warg has assumed 
some of the compliance duties of the prior Executive Assistant. She has some ministerial 
compliance responsibility. There are two drivers who are employed by the Firm, John Antonetti 
and Claude Maynard, Sr. In addition Anita Sands, Martin and Steven Sands' mother, is 
employed as a consultant by the Firm and Hugh Marasa is Director of Marketing. He is a 

in other SBAM managed funds with investors in other SBAM funds. Mr. Marasa is now resident 
in San Francisco. Rosalind Tsai is the Executive Assistant to Steven Sands and performs 
ministerial tasks based on his duties for SBAM. 
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_______ _.;:Su.:B>=AM-takes..thyosi.tions-that-it-has-custodjLof-its-clients:.-asset.s-aS-it-has--eu�I----------

m · LJ<U' '"' <LUU ._,.even Sands settled adnrinistrativ=e------

I intentioll-to-chaxge_SB iolatio.ns-neithcr---SllAM--n&---J\,4artin�andS-ha4d--------

ific issues facing the Firm on day-to-day basis. The Compliance Manual 1s updated 

reports 

6. Trading 

The Firm does littJe trading for its clients; it has fe\v positions vvith significa. t liquidir; .. 
Trades in the Venture Funds and the Vantage Point Fund are executed with the registered broker
dealer, Laidlaw & Co. Laidlaw may be deemed to be an affiliate of the Firm based on related 
ownership. As the Firm's Portfolio Managers are required to secure best execution for its 
clients, Laidlaw's discounted charges generally make it the best selection for these trades. · The 
Firm does not trade for the Select Funds. The Venture Funds and the Genesis Funds have few 
trades 

7. Statements and Subscription Agreements 

Depending on the requirements of the individual Offering Memorandum, the Firm 
provides the investors in its client funds reports on a monthly or a quarterly basis. As all of the 
clients became investors through private offerings of securities in the various funds, I reviewed a 
sampling of subscription agreements for completeness and to insure that they . existed and are 
readily available. 

8. Custody 

some securities; however, it is not subject to the SEC's surprise audit rule for brokers with 
custody. It provides monthly or quarterly reports to its fund investors as well as sending its 
audits to them. The audits are done by PCAOB accountants . SBAM is not subject to the SEC's 
surprise audit rules based on custody. 

9. Regulatory examinations and orders 

, 

proceedings with the United States Securities and Exchange Commission ("SEC"). The SEC 
alleged violations of Sections 204 and 207 of the Investment Adviser's Act of 1 940 and Rules 
204-1 and 204-2, promulgated under that Act, relating to books and records and Form ADV. 
This matter arose as a result of a 2004 inspection of SBAM by the SEC. Prior to the notice of an 

received any communication from the SEC since 2005. In settlement, the parties agreed to cease 
and desist from violations of the law and rules, agreed to be censured, and agreed to pay a 

e. 

During the early part of 20 1 0  SBAM provided 59,000 pages of documents to the SEC. 

Ill. Compliance Manual 

The Firm undertook a complete rewrite of the Compliance Manual in 2008 and has used 
this new Manual since May 2008. It changed its prior generic manual into one that deals with 

a as 
necessary. Its last update occurred on June 4, 20 1 0. 

Given the small staff and comparatively small amount of.:transactions undertaken by the 
staff, the Manual has been adapted to reflect the actual amount o�f compliance personnel with a 
specific designation of which person is in charge of which operation and who to whom. 
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---4---------recuve can retrieve overL'OO';OOOel.n:allsWlltiifi day. The sys·"'te""m,.----;'d"'o"'es n"'o:rt -------

I Christopher Kelly. At tlie May 200S, November 200'8, Apnl 2009, and April 2010"c=o=m=ph=an""'c'""'e ______ _ 

language emails. 

Trading Policy 

requirement providing brokerage persons. 

To test the operations detailed in the Manual I prepared an outline of responsibilities and 
questioned the Chief Compliance Officer about the conduct of those responsibilities. The 
consolidation of space makes physical supervision easier for the Chief Compliance Officer. Mr. 
Kelly now is not separated from the Firm's other personnel, although most of his supervi sory 
functions can be performed by computer review. I also requested from Christopher Kelly 
selected samplings of essential documents and reviewed those documents to insure compliance 
with the provisions of the Manual. 

I describe below the results of discussions with Christopher Kelly and the compliance 
system at the Firm. 

A. EmaiJs 

I discussed the preservation and retrieval of emails with Christopher Kelly. I also 
discussed the preparation of emails and the review of their content. When any investor-related 
email is prepared to be sent outside of the office it must be prepared in draft and reviewed by 
Christopher Kelly prior to its distributi on. · 

The Firm uses a third party service provider, Global Relay, as a backup for its pnmary 
record of emails. It also provides surveil lance of all emails. In the event that emails must be 

one 
employ discs so that there is no long search requirement. 

In reviewing emails the Firm employs a key word search capability in addition to the 
actual reading of each email before it is sent. The Firm is small enough and has so few 
employees that Christopher Kelly is able to review each email to be sent to external individuals 
personally. 

The principals of the Firm, Martin and Steven Sands, have adopted a policy of never 
sending emails. Christopher Kelly has had and continues to have meetings with the staff in 
connection with the proper preparation of emails and the need to have them approved prior to 
sending. Mr. Kelly anticipates that Ms . Warg will function as an extra layer of compliance 
review as she will draft many of the emails and perform a review prior to submission to 

meetings a major topic was avoiding the improper use of emails and the use o f  improper 
in 

B. MisceUaneous Compliance Provisions 

a. Personal 

I reviewed with Christopher Kelly the way in which he reviews trades and how he 
enforces the policy. In connection with that review he provided the list of access persons at the 
Firm and the of current statements for access Mr. 
Kelly's trades are reviewed by Hugh Marasa. 

The order requiring trades by Martin Sands and his family to be reviewed by Mr. 
Kelly has expired. There is  no longer any need to perform that review. 
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Reports 

Compliance 

rl. APrPPments with PiacementAP�nt� 

Timing 

trade -be reviewed 

Supervision 

emnlovee of the Firm almost everv_dav. _He___literally looks at every transaction the Firm 

following responsibilities Christopher Kelly 

b. to Investors in Funds 

The Firm prepares a Monthly Fund Review for the Genesis Funds , Select Access 
Funds, and Vantage Point Fund. I reviewed a sampling of Monthly Fund Reviews. Christopher 
Kelly performs a prior review for accuracy before the statements are sent to prevent 
misstatements or misrepresentations. 

c. Preservation and Access to Docum ents 

All compliance docurnents are maintained on Christopher Kelly's hard drive. I 
tested this system to insure that he had instantaneous access to documents which might be 
requested in an examination or which he might need to refresh his recollection about reviews he 
performed or . other lists or other documents which show compliance with procedures in the 
Compliance Manual. 

In prior reviews I have requested subscription agreements for private offerings of 
securities which he was able to produce immediately. He was also able to produce originally 
signed documents based on his archiving system. To prevent tampering or unauthorized access 
to these documents each computer has access codes . 

In prior reviews I reviewed Placement Agent Agreements but I did not review 
those agreements for this review. As there was no activity by these Placement Agents, there was 
nothing to review. There are existing agreements with Lane Capital Markets and with 
Alternative Asset Investment Management Securities, with which there has been no activity. 

e. Restricted List and Market 

I reviewed the procedures for the restricted list with Christopher Kelly. They 
have not changed since the last report. Each person in the Firm is trained to discuss public 
companies with Christopher Kelly. He periodically reminds each Portfolio Manager of that 
person's responsibility to discuss public companies and the trading in their securities with him. I 
reviewed the restricted list. 

I discussed the prevention of market timing and discovered that it is easy to 
prevent at the Firm because it is so small and because there are so few trades executed. Each 

must by Christopher Kelly before it is executed. Unlike most compliance 
officers, Christopher Kelly is not required to "test" for market timing as he reviews every trade 
prior to consummation and can determine what is involved. 

· 

f. Overall 

Unlike most Firms the Chief Compliance Officer sees or speaks with every 

undertakes and he looks at all ofthe Firm's business. He looks at every trade. He has the ability 
to inspect all of the Firm' s activities with a view toward identifying any negatives. 

C. Testing the Compliance Manual, its procedures an<J,its effectiveness 

I discussed the Manual with and verified the 
descriptions in the Manual. 
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---- ---------------------- oLilld de c · L_ ____________________________ ___ 

3. compromising situattons 

Empl()yees submit and �@ off annually; however, none have occurred thirrear. 

�KenyTsmvoiVect il:f1ffesed1scussions betofe- tranSactions are eftected. 

-----+--------------___J._ JYJL<l.lJ·lll,ai.ns__current records of all personal secmities transactions of 

------4------------------------- 3r.-firrimitmiru· arrd rumum re���4YTI���m's�----------------------------------

I. Responsibilities of Chief Compliance Officer 
A. Review and modifications of Firm policy 

lvir. Kelly has conducted a review within the last six months. 
B. Form ADV 

Mr. Kelly completed the narrative Part 2 of Form ADV in a timely manner and he has amended 
' 

Part l slightly. The review and amendment of Form ADV is Mr. Kelly's responsibility. 

C: Supervisory responsibil ities of various states 

The Firm only has clients in New York and Connecticut and l\1r. Kelly is responsible for staying 
current with any filings or requirements . 

E. 1 3 d  and 13g reports 

The Firm has never had to file these reports. 

F. Code of Ethics 

Not applicable 

2. Prohibited conduct-conflict of interest 

Mr. Kelly is involved in all discussions of any potential deals and agreements and is able to 
assess any potential conflicts 

l\1r. Kelly evaluates potential compromising situations on day-to-day basis as they may arise. 

4. Personal securities transactions 

5. Conflict of interest disclosure 

any 
6. Director of publicly held company 

Not applicable 

G. Personal Account Trading Policy 

Access persons 

2. Pre-approval of all transactions 
Mr. Kelly maintains records and pre-approves all transacti ons. 
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-----+---------_2T�h�er�euhwa�s�n�e�v�eLrube�e���e�llof�w�hwiStit�le�bwlo�w�iunL�--------------------------------------------------

.L.. -.-

eoiiTlpt.mrts _______________ _ 

The initial report is part of any new hiring package and the annual report is accomplished within 
the time period . 

4. Quarterly personal securities trading report 

This report is not required. It is superseded by a pre-approval process which is before the fact 
rather than after. 

5. Transaction record-file for each employee 

Mr. Kelly pre-approves all transaction and maintains a record of each form. 

6. Test reports for front nning, scalping, or other abuses-sign off 

Mr. Kelly performs this analysis when he reviews statements and pre-approves transactions . 

H. 	 Whistle Blower Policy 


L Open door policy 

2. Acknowledge receipt of communications 

I. Periodic Review of Compliance procedures and policies 

L Review annually 

Mr. Kelly reviews the policies and procedures on an on-going b asis and especially prior to the 
· 

annual compliance meeting. 

This training occurs annually in April on the occasion of the annual compliance meeting for Finn 
personnel. 

3. Monitor and test internal compliance through internal audits 

Mr. Kelly performs this function by looking at every transacti on; however, there have been no 
transactions this year. 

4. Insure proper registration 

There is no individual registration. 

5 .  Report violations to a manager 

That occurs when there are complaints. 

. 

The Firm has adopted the SEC policy defining a complaint as a written complaint. This year 
there have been six written complaints. Most of the complaints were about liquidity. One 
complaint concerned performance and one complaint involved a ":former fund investor who had 
withdrawn from the fund. He wanted to receive subsequent statements even though he had left 
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A�,._,re"'e�mwe""n"-'t,..s.�---------------------

Marketing provides copies advertising prior 

CrueT Compliance al1 advertising 

the fillld sometime before. Mr. Kelly reviewed each complaint to insure that there was an 
appropriate response. 

J. Maintain Section 204 Books and Records 

K. Fiduciary duty
1 .  Manager's advice in the best interests of the client 

Mr. Kelly reviews every transaction prior to execution and has that opportunity to review advice. 

L. Custody 

Addressed in the narrative above. 

M. Quarterly Account Statements 
There is an annual audit of each fund. Investors in the Genesis, Vantage, and Select Funds 
receive monthly reports. 

N. Solicitation 

See above for discussion of Placement 

0. Managers must tell Chief Compliance officer of fund interests and the Chief 
Compliance Officer must review offers for compliance. 

Mr. Kelly periodically reviews the Private Placement Memoranda for the funds and updates them 
as necessary. 

1 .  Director of of all to CCO 
to use. 

The primary ongoing advertising is what is referred to as a Fund Review. These documents are 
sent to investors monthly and are distributed by the third-party administrator. Mr. Kelly also 
reviews any presentation to investors as well as occasional letters to investors. 

2. officer must review and approve 

Mr. Kelly reviews all advertising material prior to its distribution. 

P. Disclosures to the public and to regulators 

1 .  Chief Compliance Officer and Managers determine whether 
amendment must be made. 

Chief Compliance officer prepares the amendment. The Finn's size makes it easier for him to 
know about all of the Firm 's activities. 

Q. Electronic Communications 

1 .  Chief Compliance Officer supervises 
In practice the Chief Compliance Officer is responsible for approval and often preparation. 
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---.J-.---------------1!>--.-+'·t 1nanagecl-accounts;-password-prot-ection-is-not-reqnired. 

---1--------------k---Kepert-any--inside trading-te-Manager--er-Ghlef-Bomplianee-Of:Hee:r. ---------

---1----- re !paren <· · ---------------------

--- --------------7.5.�P�oORrtffi aaagem�-----------------------------

2. Chief Compliance Officer and Executive Assistant review for the 
following: 

a Timely notice 

b. Access is the same as in paper form. 

c. Evidence of delivery
r1 Qpf'tnri+u'r.4o U'"'\.I .LS.J 

Emails have a back-up system and are accessible by password only. Each individual who may
access the system has a password. There is a separate compliance drive to which only Mr. Kelly

· 

has access. 

3. Chief Compliance Officer monitors the Firm's use ofthe Internet. 

a. The Firm's website is password protected 
There are no individual fund websites. The Firm has a website but only the cover page is 
accessible to the public. All other pages are password protected. 

There are no managed accounts. 

R. Principal and Agency cross-transactions 

1 .  Manager and Chief Compliance Officer review to insure that decisions 
are made based on the best interests ofthe client 

There were no cross-transactions. 
S. Inside Information 

1 .  Questions about inside trading referred to Chief Compliance Officer. 

There are very few public company trades. Mr. Kelly is aware of them prior to their 

3. Chief Compliance Officer makes the decision about whether employee 
can trade or not. 

4. Chief Compliance Officer supervision 

a. Provide information on a regular basis 

b. Answer questions 

c. Resolve issues 
d. Review policy and update. 
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prior approval Compliance 

----J----------------4---ArTT1ple-records to ius we that there are no matiipuiative-ordeceptive 

I 4. Chief Compliance Offic-er-revi.ews--eaeh-trader!s-----shert-sa>l.le""S,__ _____ _ 

I Thcr �-------------------------------------------------

a 	 Maintain list that the Finn is analyzing. 
b. Maintain n stricted list 

There is a restricted list based on the companies with which the Finn is involved. 

c. 	 Determine bl ackout periods 

d. 	 Remind Managers that investment opportunities go first to the 
clients . 

e. Trade with Section 1 6  short swing profits rule in mind. 

f Assign new analyses to non-conflicted employees . 

6. 	 Chief Compliance Officer must make a report to the Managers when he 
suspects inside trading. 

No such report has ever been made. 

T. 	 Trading practices 

1 .  	No IPO without of Chief Officer. 
The Firm does not purchase IP Os. 

2. 	 ChiefCompliance Officer must confirm that a trading record reflecting 
bunched trades is maintained. 

No bunched trades. 

trades. 

The Chief Compliance Officer reviews all transactions and performs those reviews with 
manipulative or deceptive practices in mind. 

periodically. 

5. The Chief C ompliance Officer reviews annually the allocation of 
brokerage commissions and soft dollar discourse as well as conflict of 
interest. 

All trades cost I or 2 cents per share. The Firm typically uses Laidlaw which, because of its 
affiliation, gives the Firm a discount on trade costs. 

6. 	The Chief Compliance Officer must investigate brokerage allocation 
and soft dollar abuse complaints from employees. 

There are no soft dol lar payments to the Firm. 

1 1  

S B  000587 

S EC-NY8127 -000002802 



------�----------------------� e sc rA€4h�·s�t.-----

I 11. !{espens-ibilities-ef-the-E-x-e-eutWe-As -Preeessor, and-the-Ghief-Gemplian""e�"-e--------------

----+------------r-\..--l.,.ne--ChieLCmnpliance-Officer--m:ld-the-Executi:ve-A.ssistant-maintain-files�--------------

-----+-------4J�����-----------------------------------------------

epl Willi lARD for n�gi.Sfration 

----+------------------C�-.lYJll:lllagers, the Chief Compliance Office e-Exec:uti¥e--Assistan.1:-. ------------

U. 	 Complaints 

1 .  Chief Compliance Officer ha.11dles all \Vritten complaints 

Mr. Kelly reviews complaints and maintains a Complaint file. See more detailed discussion of 
this year's complaints above. 

2. Employees must report all complaints to the Chief Compliance 
Officer. 

V. Anti-Money Laundering 

1 .  	Reported to Chief Compliance Officer. 

2. Evaluate Activities. 

There have never been any anti-money laundering referrals. 

3. 	Chief Compliance Officer and Managers to determine if there should 
be additional action based on the seriousness of the matter. 

4. The Chief Compliance Officer may not accept funds from a 

5. 	The Chief Compliance Officer or his designee must review background 
information on each prospective investor. 

6. 	The Chief Compliance Officer or his designee must make AML filings 
in conjunction with the Managers. 

Officer which may be done individually or in combination 

Rather than the strict recitation of duties which seem to be required of the Executive Assistant 
her role is more of a reminder for other people. 

In reality the Executive Assistant has no independent responsibility and the Chief Compliance 

B. Deliver the manual and acknowledgment agreement to employees. 

This function is performed by the Executive Assistant at the time ofhiring. 

C. Maintain required balances . 

Mr. Kelly has assumed responsibility for this function. This item refers to the balances which 
purposes. 

D. Distribute Code of Ethics. 

The Executive Assistant delivers this document to new employees. 

safeguard information. 
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Christopher Kelly perform 

 

The Executive Assistant gives the Chief Compliance Officer correspondence to review and helps 
send emails to investors. 

F. Responsible for compliance with side letters . 

There are no side letters which are currently effective. If there were a need to comply with the 
provisions of a side letter, it would be the Chief Compliance Officer's responsibility. 

G. Privacy Policy 

The Fund Processor assures that the privacy policy is distributed to investors with written 
statements. 

1 .  Policy given out with subscription documents 

2. Maintain record of recipients of privacy policy 

This information is kept in a log and is maintained by the Genesis and Vantage Funds' Fund 
Processor. The Fund Processor is  Greemvich Fund Servi ces. 

3. Sent annually to all investors in a fund. 

observe privacy policies. 

H. Deliver Form ADV Part II to any new client 

This function is handled by the Fund Processor. 

1 .  Deliver annually-204(3) statement to each client. 
I. the Chief Compliance Officer and administrator insure that errors in 

accounts are corrected to make the client whole. 

J. Develop and implement written business continuity plan along with the Chief 
Compliance Officer and Managers . 

does of this and concentrates on the data 
processing function and on the updating of informati on. 

K. The Executive Assistant maintains the books and records required by Exhibit 
B to the manual. 

The Executive Assistant has a role but is not solely responsible. 

IV. Specific Recommendations 

the Firm, the few employees, and the ability of the Chief Compliance Officer to review each 
transaction and to speak to each employee of the Firm immediately, the compliance system at the 
Firm functions well. It is uniquely dependent on the skill of the Chief Compliance Officer. 
While there are built in back-ups for some of his functions, the Firm relies on the ability of 

to these functions. 
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The Compliance Manual should reflect the roles of the Fund Processor and the 
administrators in the compliance process. 

Generally, the Firm's compliance system functions well to prevent reporting and 
disclosure violations and to insure that information is retained and distributed as necessary. 
Should Christopher Kelly or Rosalyn Warg leave the Firm, the Senior Portfolio Managers would 
be required to find individuals with their skills to perform all of the functions that they perform 
to insure that the compliance system continues to operate effectively. Most of the compliance 
fhnction is performed by 1r.. Kelly. V/ithout his hands-on scrutiny the system Yvould probably 
break down. 

The Chief Compliance officer should insure that SBAM is properly registered on March 
30, 2012. With the changed minimum requirements for assets under management imposed by 
the Dodd-Frank Act and the resulting SEC regulations the Chief Compliance Officer should 
confirm that SBAM will be able to maintain its federal registration. Specifically, SBAM may 
have less than $1 00,000,000 under management by the March 3 0, 20 1 2  deadline. As some of the 
SBAM funds have been "winding down'' it is possible that SBAM' s assets under management 
may be below the SEC registration threshold. The Chief Compliance officer should also be 
mindful of the exemptions from registration for Venture Capital funds and for hedge funds with 

exemption, it may be required to register in New York, where its headquarters is located. 
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.s . Seeunties and 

Upda ted as of September 1, 201 3 

Staff Responses to Questions About the Custody Rule 

The staff of  the Division of Investment Management has prepared the 
fol lowin g  responses to q u estions a bout the ru le  206( 4)-2, the "custody ru le" 
under the Investment Advisers Act of 1 940 a nd expects to u pdate from ti me 
to t ime our responses to additiona l  q u estions.  These responses represent the 
views of the  staff of the Division of Investment Mana gement. They a re not a 
rule,  reg u lat ion,  or statement of the Securities and  Excha nge Commission, 
and the Commission has neither a p p roved nor  d isapproved this i nformatio n .  
The adopt ing release for the most recent a mendments t o  t h e  ru le (dated 
December 30,  2009, the "Adopting Release") can be found at:  

These responses 
supersede the p revious ly posted responses to q u estions reg a rd ing  the 2003 
a mendm ents to the ru le .  The adopting release for those 2003 a mend ments 
( "2003 Rel ease"  ) ca n be found at 
i a - 2 1 7 6 . htm . (Answers that a re indicated as  modified from the prior version 
related to the 2003 a mendments may have been either cha nged or c larified 
without substa ntive change . )  

I.  Compliance Dates (This section I is  new and posted March 5r 
2010.) 

Question I . l  

Q :  A n  i nvestment adviser that currently sends accou nt statements t o  its 
c l ients in l i e u  of those from a q u a l ified custod ian  now must a rra nge for 
the acco u nt statements to be de l ivered d i rectly by a qua l ified custodi a n .  
W h e n  m ust the q u a l ified custod ian send t h e  fi rst a ccount statements 
d i rectly to the  adviser's  c l ients? 

A: The com p l ia n ce date is March 12,  2 0 1 0 .  Accord ing ly, qua l ified 
custod ians  must d e l iver a ccount statements for a l l  periods ending on or 
a fter March 12, 20 1 0 .  Th us, quarterly statements end ing on March 3 1 ,  
2 0 1 0 ,  m ust be sent b y  q u a l ified custodians d i  rectly t o  cl ients. The 
account statement need on ly cover the period between the compl iance 
d ate  a nd M a rch 3 1 ,  2010 ( but may of cou rse a lso cover periods before 
M a rch 1 2) . 

Q uestion !.2 

Q:  Some i n vestment advisers have omnibus account a rrangements with 
q u a l i fied  custod ians who have no c l ient info rmation and  thus do n ot 
d e l i ver  c l ient statem ents . Advisers a re converting these relationsh ips to 
meet the requ i rements of a mended rule 206(4)-2, but such conversions 
requ i re obta i n i n g  new account docu mentation from cl ients a nd system 
rep ro g ra mming,  wh ich may not be feas ib le  in ti me for the qua l ified 

http://www.sec.gov/divisions/investment/custody _faq_ 0305 1 O.htm 1 126/20 1 5  
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custod ian to send account statements for the period ending March 3 1 ,  
2010 .  M a y  these advisers have more time t o  complete these 
conversions? 

A: The Division would not recommend enfo rcement a ction to the 
Commission if a n  adviser modifying an omnibus arrangement as 
described a bove compl ies with ru le  206{4)-2(a) (3 )  for those a ccounts no 
later than the de l ivery of the account statement for the th ird quarter of 
2010, provided that ( i) the adviser sends notice to each cl ient .no later 
than the t ime of send ing the account statement for the period ending 
March 3 1, 2010,  clearly describ ing  the way in which the adviser intends 
to change the a ccount a rrangements to comply with the amended ru l e  
and t h e  expected t iming of  those changes, and ( i i )  t h e  adviser u n dergoes 
a surprise exa mination for 2010.  

Q uestion !.3 

Q :  Must the surprise exa mination requ ired u nder ru le  206(4)-2(a ) (4) be 
completed before December 3 1, 2010? 

A: No.  The surprise examination m ust commence on  o r  before Decem ber 
3 1 ,  2 0 1 0  but d oes not need to be completed unti l  1 20 days after the 
tim e  chosen by the accountant performing the surp rise examinatio n .  If 
the a dviser itself mainta ins  cl ient assets as  qua  l i fied custodian,  the first 
surprise examination m ust commence no later  than s ix months after 
obta i n i ng the internal control report. For an adviser that becomes s u bject 
to the rul e  after the effective date, the surprise examination m ust 
commence with in  six months after it becomes s u bject to the ru le .  
However, as  a tra nsition a l  matter, the D ivision wou ld  not  recommend 
enforcement a ction to the Commission if an adviser that becomes subject 
to the rul e  after the effective date has its fi rst surprise examination 
commence by the l ater of six months after the adviser becomes s u bject 
to the rul e  or December 3 1 ,  2010 .  ( Modified M a rch 1 5 ,  2010)  

Question !.4 

Q: Does the requ i rement that the acco untant performing an annua l  a udit 
on a pooled investment vehicle for purposes of compl iance with the ru l e  
must be registered with and subject t o  regula r inspection b y  the Pub l ic 
Company Accounting Oversight Board ("PCAOB" ) pursuant to ru le 206 
(4)-2(b) (4) ( i i )  a pply to the 2009 fisca l year? 

A: This  requ i rement a pp l ies to a u dits for fisca l years beg inn ing  on o r  
· 

after January 11  2010 .  

Question 1.5 

Q :  Section III . B . 3 .  of the adopting rel ease (tra nsition section)  ind icates 
that for pooled investment veh icles, " [a]n i nvestment adviser to a poo led 
investment vehicle may rely on the a n nual  a udit provision if the adviser 
(or a related person )  becomes contractua l ly  ob l igated to obta i n  an a ud it  
of the financia l  statements of the pooled investment vehicle for  fisca
years beginning on  or after January 1 ,  2010 by a n  independent pub l ic  
accountant reg istered with, and subject to  reg ular  i nspection by,  the 
PCAOB . "  Does th is  mean a n  adviser m ust be  a pa rty to a written 
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engagement letter with the a ud itor? 

A: N o .  The obl igat ion to obta i n  a n  a udit may be evidenced in a 
partnersh ip  a g reement, d isclosure statement, or engagement letter with 
the a ud itor. See 2003 Release, Footnote 47.  

Question 1 .6  

Q:  U nder ru l e  206(4)-2( b ) (4),  a n  i ndependent pub l ic  accountant  
performing a n  a n n u a l  a udit  o n  a poo led investment vehicle in  l ieu  of  the 
req u i red a n n u a l  surprise exam ination m ust be reg istered with, and 
subject to, regu l a r  i nspection by the PCAOB.  The effective date of  the 
ru le  is March 12 ,  2 0 1 0 .  If an a ccou nta nt is n ot currently subject to 
regu lar  i n spection by the PCAOB, may the adviser satisfy the 
requ i rement for exem ption from the surprise exa m ination if the 
accou ntant becomes su  bject to reg u lar  i nspection by the PCAOB before 
the i ssuance of the a ud ited fin a ncia l  statements for the pooled 
investment veh icle's 2 0 1 0  fisca l year? 

A:  Yes. 

Question I. 7 

Q :  Rule 206(4)-2(a ) ( 6) req u i res that a n  adviser o r  its related person that 
ma i nta ins  cl ient a ssets as  a q ua l ified custod i a n  m ust o bta i n  (or receive 
from the rel ated person)  a written i nterna l  control report (e.g. , Type II 
SAS 70 report) rega rd i n g  the adviser's or its related person's custodia l  
practices . What  i s  the compl iance date for the i ntern a l  control report? 

A: The compl ian ce date for obta i n i n g  an i nterna l  control report is 
September 1 2, 2 0 1 0  for advisers s u bject to the requ i rement on March 
12, 2 0 1 0 .  Advisers that a re n ewly subject to Rule 206(4)-2(a) (6)  (e.g. , 
newly m a i ntai  n i n g ,  o r  hav ing a related person mai nta i n i n g ,  cl ient assets 
as a q u a l i fied custo d i a n  after M a rch  1 2, 2010)  m ust o bta i n  the i nterna l  
contro l  report withi n  s ix months of becoming  subject to  the requ i rement. 

Q uestion I.B 

Q: Rule 206(4)-2( a ) ( 6) req u i res that an adviser or  its related person that 
ma inta ins c l ient a ssets as  a q ua l ified custodi a n  must obta i n  (or receive 
from the rel ated perso n )  a written i nternal control report (e.g. , Type II 
SAS 70  report) reg a rd ing  the custodia l  services of the q ua l ified 
custod ia n .  Does the i ntern a l  control report n eed to address the 
effectiven ess of  contro ls  over custod ia l  services prior to March 12, 2010,  
the effective date of the a me nded rule? 

A: N o, the i ntern a l  control report does n ot n eed to address the 
effectiveness of controls over custodia l  rvices prior to March 12, 201 0 ,  
the effective date of t h e  amended ru le, even if it  resu lts in  a shortened 
exam ination period for the 2010 i ntern a l  control report. 

· 

Question 1 .9  

Q :  Currently, q ua l ified custodians often obta i n  custody-related SAS 70  
reports prepa red o n  a regu l a r  reporting cycle .  I f  a qua l  ified custodian 
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obta ined a SAS 70 report in 2009 and plans to o bta in  a SAS 70 report in 
2010, i s  the qua l ified custod ian  expected to a lter its reporti ng cycle to 
meet (or a l  low lts rel a ted person i n v est(n e n t  adviser to rn eet) Lhe i n  i t ia l  
September 12,  2 0 1 0  compl iance date? 

A: No, a q u a l  ified custodian that obta ined a custody-re iated SAS 70 
report in 2009 is not expected to a lter its reporti n g  cycle in 2 0 1 0 .  

Question I . l O  

Q: VVhen m ust advisers reg istered v..tith t h e  S EC beg i n  us ing the a mended 
Form ADV? 

A: Advisers must provide responses to the addit ional  q u estions in 
a mended Form ADV in their  fi rst annua l  u pdati n g  a mendment after 
January 1 ,  20 1 1 .  Advisers who fi le  a n  initi a l  Form ADV before the 
u pdated Form ADV is  ava i lab le  in IARD may use their  fi rst a n n  ua l  
u pdating amendment to  provid e  answers to these add itiona l q uestions.  

II. Defin ition of Custodyi Scope of the Rule 

Question II.l 

Q: If a n  a dviser i nadve rtently receives securit ies from a cl ient,  under the 
a mended rule may the a dviser forward the securities to the qua l ified 
custod i an  instead of return ing the securities to the c l ient? 

A: No.  If the adviser d oes not return the securiti es to the sender withi n  
three busin ess days, the adviser not on ly  has  custody but  has  a lso 
v io lated the amended rule's requ irement that c l ient securities be 
mainta ined in  an a ccount with a qua l ified custod i a n )- H owever, the 
Division wou ld  not recommend enforcement a ct ion to the Commission 
under certai n  circumstances i f  an adviser i nadvertently receives tax 
refunds from tax a uthorities, o r  cl ient settlement proceeds from 
admin istrators in connection with class action lawsuits and  other lega l  
a ctions, o r  stock certificates, d ividends, or  evidence of new debt from 
issuers in connection  with class a ction lawsuits i nvolvi ng bankruptcy or  
business reo rganization, and forwards these c l ient assets with in  five 
business days of its receipt a nd ma inta ins a ppro priate records .  See 
Investment Adviser Associat ion, SEC Staff Letter, (Sept.  20, 2007),  
ava i l a bl e  at  

( Modified March 5, 2 0 1 0 . )  

Q uestion II.2 

Q :  If an employee of an advisory firm set\tes as a trustee to a fi rm cl ient, 
d oes the firm have custody? 

A: Genera l ly,  yes. The role  of the supervised person as trustee is 
imputed to the advisory firm, thus causing the fi rm to h ave custody.  

Footnote 139 of the Adopting Release exp la ins, h owever, that the role  of 
the supervised person as trustee wi l l  not be i mputed to the advisory firm 
if the supervised person has been appointed as trustee as a result of a 
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fa mi ly or persona l  relat ionsh i p  with the gra ntor or  benefic iary and not as 
a resu lt  of employment with the adviser. A s imi lar  ana lysis would  apply 
where the s upervised person serves as the executor to an estate as a 
resu lt of a fa mi ly or  persona l  relationsh ip with the deceased . A personal 
relationship developed as  a resu lt  of p rovid ing  advisory services to a 
c l ient over many years is not the type of " personal  relationship" 
contemplated by footnote 139.  ( Mod ifi ed M a rch 5,  2 0 1 0 . )  

Question II.3 

Q: If an adviser manages c l ient assets that are not funds or securities, 
d oes the a mended custody ru le  req u i re the adviser to mainta in these 
assets with a q u a l ified custod ian?  

A :  No.  Ru l e  206(4)-2 app l ies on ly to c l ients' funds and securities. (Posted 
2003 . )  

Question II.4 

Q: Does a n  adviser have custody i f  i t  has a uthority to transfer cl ient 
funds or securit ies between two or more of a c l ient's accounts mainta ined 
with the same q ua l  ified custod i a n  or  d ifferent q ua l ifi ed custod ia ns? 

A :  Under ru l e  206(4)-2(d) (2) ( i i ) ,  an a dviser has custody if i t  has the 
a uthority to withdraw cl ient assets m a i nta ined with a qua l  ified custodian 
u pon the advi ser's instruction to the custod i a n .  We do  not interpret the 
a uthority to withdraw assets to i n cl ude  the l i mited a uthority to transfer a 
c l ient's assets between the c l ient's a ccounts ma intai ned at one or more 
q ua l ified custod ians if the cl ient has  authorized the a dviser i n  writing to 
m a ke such transfers a nd a copy of that a uthorization is provided to the 
q u a l ified custodi a ns, specifying the c l ient accounts mai nta ined with 
q u a l ified custod ians .  ( Mod ified May 20, 2 0 1 0 . )  

Question II.S.A 

Q :  Does an adviser have custody if i t  has a uthority to instruct the 
q ua l ified custodi a n  that ma inta ins  a c l ient's account to remit the funds or 
securities from the account to the same cl ient at  h is  or her address of 
record? 

A: We do not i nterpret the a uthority to instruct the qua l ified custodian 
m a i ntai n i n g  a c l ient's account to rem it the funds or securi ti es from the 
a ccount from t ime to t ime to the same cl ient at  h is  or  her address of 
record as having custody if ( 1 )  the c l ient has g ra nted such a uthority to 
the adviser i n  writ ing  a n d  a copy of that a uthorization is provided to the 
q u a l ified custod ian ,  (2)  the adviser has no a uthority to open a n  account 
on behalf  of the c l ient;  a n d  (3) the a dviser has no a uthority to designate 
or change the c l ient's address of record ith the q u a l ified custodian .  
( Modified Septe m be r  9, 2 0 1 0) 

Question II.S. B  

Q :  M a n y  q u a l ified custodians a re s u bject to reg u  latory req u i rements 
desig n ed to protect aga i nst i mproper or unauthorized changes of 
a d d ress. For exa mple, broker-dealers must send a customer who is a 
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natura l  person a notification of a change of address to the customer's old 
address on or  before the 30th day after receivi n g  a noti ce of the 
requested d-1ange purs u a n t  to Ru ie 1 7a-3(a) (  1 7 ) ( i ) ( B) (2 )  under the 
Securit ies Exchange Act of 1 934. S im i larly, banking reg u lators have 
issued g u ida  nce, such as  Federa l Reserve System Supervisory Letter SR 
0 - 1 1  (Apri l 26, 200 1 ) ,  Office of Com ptro l ler  of the Cu rrency Advisory 
Letter 2001-4 (April 30,  200 1 ) ,  Federal Deposit Insura n ce Corporation 
F inancia l  Institution Letter 39-2001  ( May 9, 200 1 ) ,  Office of Th rift 
S upervision CEO Letter N o .  139 (May 4, 200 1 ) ,  a nd N ational  Cred it Un ion 
Admin istration Letter No .  0 1-CU-09 (September 200 1 ) ,  provid i n g  that 
ban ks should send confirmation of a customer req uest for a change of 
address to both the old and new address on record . If a n  adviser has a 
reasonab le  bel i ef that the q ua l i fied custod ian ,  u pon receiving the req uest 
for change of address, sends a notice of such change  to the c l ient at the 
cl ient's old address of record, may the a dviser change a cl ient's address 
of record with the q ua l ified custodi a n  a nd sti l l  rely on the a nswer to 
Question II. 5. A? 

A: Yes. ( Posted September 9,  2010)  

Question II.6 

Q: If an adviser has  the I D  n umber and  password to a cl ient's pension 
fund  a ccount to reba lance and  adj u st investments in  the account, does 
the a dviser have custody? 

A: The a dviser has  custody i f  password access provides the adviser with 
the a bi l ity to withdraw funds or securities or transfer them to a n  a ccount 
not i n  the c l ient's name a t  a q ua l i fied custodi a n .  ( Posted May 20,  2 0 1 0 )  

Question II.7 

Q: An adviser has a related natura l  person who is  the owner of a n  
account  t o  which the adviser provides a dvisory services. The adviser 
otherwise does n ot have custody under the rule. Does the adviser h ave 
custody s imply because the rel ated natura l  person has  the a bi l  ity to 
withdraw h is  or  her own a ssets by virtue of being the account ho lder? 

A: If the related person is a natura l  person a nd is both the l ega l  a nd 
beneficia l  owner (e.g. , h e  or she is n ot the trustee of a n other p erso n )  of 
the a ccount  a n d  the benefic ia l owner for purposes of the securities l aws, 
this related person's a ccess to h is  or her own account wi l l  not i m p ute 
custody to the adviser. ( Posted May 20, 20 10)  

Question II.8 

Q: Under what circumstances does an independent pub l ic a ccou ntant 
engaged by an adviser for p urposes of complying with the rule need to 
be reg istered with, a nd subject to regu lar  i nspection by, the PCAOB? 

A: An a ccountant m ust be  reg istered with, and subject to reg u lar  
i nspection ·by, the  PCAOB if it  is  engaged to  (1 )  perform a n  a n n u a l  a udit  
of a pooled investment vehi cle  i n  accordance with rule 206( 4 ) - 2(b )(  4)  ; 
(2)  perform a n  annua l  surprise examination of a n  adviser that m a i nta ins  
cl ient assets with a qua l  ified custod ian  that is the  adviser or a related 
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person of the adviser in a ccorda nce with rule 206(4)-2(a ) (4) ; or (3)  
prepare a n  intern a l  control report in  accorda nce with ru l e  206(4)-2(a) (6) .  
( Posted March 15 ,  2 0 1 0 )  

Question II.9 

Q :  M ust a reg istered investment a dviser comply with ru le  206(4)-2 with 
respect to the funds and securities of a person to whom the adviser 
provides investment advisory services but from wh ich the adviser 
receives no compensation? 

A:  Yes. Under ru l e  203(b) (3 ) - 1 ( b) (4) ,  a n  a dviser relying on the 
exe m ption from reg istration provided by section 203(b) (3)  of the 
Investment Advisers Act of 1 940 need not count as a c l ient any person 
for whom the adviser provides investment advisory services without 
com pensation . However, ru le  2 0 3 ( b ) ( 3 ) - 1  does not control the 
determ ination of when a person is considered the cl ient of a registered 
investment adviser for p urposes of rul e  206(4)-2 . ( Posted March 1 5 ,  
2 0 1 0 )  

Q u estion I I . 1 0  

Q :  If a n  a dviser h a s  custody o f  a cl i ent's a ssets that include a swap 
a g reement with a counterparty a nd posts funds or  securities as col latera l  
i n  connection with t h e  swap on behalf  o f  t h e  cl ient, must the col latera l  be 
ma inta i n ed with a q u a l ified custodian?  

A :  Yes. Such col l a te ra l  m ust be  m a i nta i ned  with a qua l ified custod ian .  If 
the q u a l ified custod ian  is a related person, the a dviser m ust receive a n  
i nterna l  control report from t h e  custodi a n .  I n  a ddit ion, t h e  a dviser m ust 
underg o  a surprise exa m i nation u n l ess the custod i a n  is operationa l ly 
i n d e pendent. Both the surprise exam ination ,  if requ ired , and i nterna l  
control report must be performed by a n  a ccountant that  is  reg istered 
with ,  a n d  s u bject to regu lar  i nspectio n  by, the PCAOB .  ( Posted May 20, 
2 0 1 0 )  

III. F e e  Deductions 

Q uestion III.l 

Q :  A c l ient has  i nstructed its custod ian  to debit the cl ient's account for 
a dvisory fees each quarter. The custod ian makes a l l  fee ca lculations, 
based on the advisory contract. The adviser does not calcu late the fee, 
nor  d oes it send a b i l l .  Does the a dviser h ave custody? 

A: If the q u a l ified  custodian is  not a related person of the adviser/ the 
a dviser d oes not have custody. U nder th�se circumstances, the custodian 
i s  a ct ing on ly as  agent for the c l ient/ and the adviser does not have 
access to the c l ient's funds.  ( Mod ified May 201 2 0 1 0 . )  

IV. Accou nt Statements; Surprise Examinations 

Q uestion IV. l 

http://www.sec.gov/divisions/investmentlcustody _faq_0305 1 O .htm 1/2 6/20 1 5  
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Q: May account  statements be del ivered electronica l ly? 

A :  Yes. Electron ic  dei ivery is permiss ib le ,  if ( 1 )  the cl ient has g iven 
informed consent to receiving the information electron ica l l y; ( 2 )  the 
cl ient ca n effectively a ccess the electron ica l ly de l  ivered information;  a nd 
(3 )  evidence of the del ivery is received, such as a n  emai l  return-recei pt 
or othe r  confi rmation that the information was a ccessed . See Use of 
Electronic Media by Broker-Dealers, Tra nsfer Agents, and Investment 
Advisers for Delivery of Information; Additional Examples under th e 
Securities Act of 1 933, Securities Exchange Act of 1 934, and Investm ent 
Company Act of 1 940, Release No. 33-7288 (May 9, 1 996) [61 FR 24644 
(Ma y 1 5, 1 996)]. These gu ide l ines a re ava i la  b le  at 
www txt. 

Advisers whose c l ients receive e lectron ic  statements from q ua l ified 
custod ians must sti l l  form a reasonab le  be l ief after d u e  i n q u i ry that the 
cl ients a re receiving those statements. The a dviser may satisfy th is  
req u i rement by,  for example, being copied on the emai l  notifi cations of 
account statement postings sent to c l ients i n  a d d ition to having access to 
c l ient statements on the custod ian 's  website, a lthough this is not the 
excl usive means of forming  that reasonab le  bel i ef (footnote 2 1  of the 
Adopt ing Release) . (Mod ified March 5,  20 1 0 . )  

Questio n  IV. 2 

Q :  Can a n  a dviser vol untari ly  contin u e  to send its own q u a rterly account 
statem ents to c l ients i n  addition to the statements that  the c l ients 
receive d i rectly from q u a l ified custod ians? 

A: Yes. If an a dviser voluntari ly sends a ccount statements, it  m ust i nsert 
a legend requ i red under paragraph  ( a )(2)  of the ru le u rg ing  the c l ient to 
compa re i nformation provided i n  its statements with those from the 
q u a l ified custo d i a n  in  a ccount opening notices and subsequent 
statements sent to the cl ient for whom the a dviser opens custod ia l  
accounts with the q u a l ified custodian .  (Modi fied M a rch 5,  2 0 1 0 . )  

Questio n  IV.3 

Redesignated as XVI .4.  

Question IV.4 

Q: Is there a n  example of a report that may be  issued by the 
i ndependent p u b l ic a ccountant performing  a surprise examination of the 
adviser? 

A: Yes. As stated with i n  the Commission's Gu idan ce for Accountants (see 
Release No. IA 2969), the surprise exa m ination is a compl ia  nce 
exa m ination to be conducted i n  a ccorda n ce with AICPA attestation 
standards .  The AICPA has issued an i l lustrative surprise exami  nation 
report to reflect the reporti ng specified i n  the Gu ida  nce for Accounta nts. 
The i l lustrative report is ava i lab le  on the AICPAs website at 

Surorise Exa m  



(http: 1/www .sec .qov/rul es/interp/2009/ia - . odf) 

http:/lwww. i a rd . com/pdf/formADVE guide.pdf 

http:/lwww. iard .com/pdf/formADV
E .pdf 
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Additiona l ly,  the AICPA pub l ished this i l  lustrative surprise exa mination 
report in the May 2010 edition of the Audit and Accounting Gu ide 
Investment Companies.  ( Posted September 9, 2 0 1 0 )  

Question IV. S 

Q:  The Gu idance for Accountants 
2969 states that the 

a ccountant's surprise examination report m ust i nc lude an opin ion as to 
whether the i nvestment adviser had been com plyin g  with ru le 204-2(b) 
s ince the prior examination date. When a n  investment adviser becomes 
subj ect to the surprise exa m ination requ i rement for the first ti me, what 
period shou ld  such op in ion cover? 

A: The a ccountant should report on the i nvestment adviser's compl iance 
with ru l e  204-2( b )  for a period beg i n ni ng no later than the date the 
adviser beca me s u bject to the surp rise exam ination requ irement through 
the exa mi  nati on date .  ( Posted December 2 ,  2 0 1 0 )  

Question IV .6.A 

Q :  Who must fi l e  Form ADV-E and the certificate of accountin g  (surprise 
exam in atio n  report)? 

A: Form A DV-E and the surprise exam ination report must be fi led 
e lectron ica l ly  through IARD by the i ndependent pub l ic  accountant 
performing  the surprise exa m ination . Pa per fi l i ngs  a re no longer 
a ccepte d .  ( Posted December 2, 2 0 1 0 )  

Q uestion IV;6.B 

Q: H ow does the i n dependent p u b l i c  a ccountant fi l e  Form ADV-E and the 
surp rise exa m i nation report? 

A :  This  i s  a two-step p rocess : ( 1 )  the adviser m ust submit a Form ADV-E 
i n  IARD that i dentifies the independent p u b l ic a ccountant who wi l l  be  
performi n g  the  surprise examinat ion (see the IARD Users Manua l  on 

) ,  and  (2)  the 
independent p u b l ic a ccountant receives an ema i l  from lARD provid ing a 
u n i que,  secure l i n k  which a l lows the a ccountant to u pload a surprise 
exa m in atio n  report to IARD (see 

for instructions) . ( Posted December 2,  2 0 1 0) 

V. Notice to Clients 

Question V. l 

Q :  An adviser uses three d ifferent custodians  for one of its cl ients, a nd 
the a ssets a re moved a mong them depend ing on the trad ing i n  the 
a ccount.  At a n y  g iven moment, one or two of those custodians might not 
be ho ld ing  that cl ient's funds or securit ies. M ust the  adviser provide the 
c l ient with a new notice each t ime the assets are moved, or ca n the 
adviser provide  the c l ient with notice at one  t ime advis ing the c l ient of a l l  
three custod i ans? 
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A :  The adviser ca n g ive the cl ient a one-time notice of a l l  th ree 
custodi a ns, and is not requ ired to provide a new noti ce each ti me the 
assets move among the three. The purpose of the notice is to tel l  the 
cl ient whom to contact to get his assets, if necessary, and this p urpose is 
satisfied even if  the c l ient has to contact three custod ians .  ( Posted 
2003 . )  

VI. Pooled Investment Vehicles 

Q uestion VI. l  

Q :  H ow does a n  i nvestment adviser t o  a pooled i n vestment vehicle 
comply with the custody ru l e  if i t  does not use the "audit p rovis ion"? 

A: If the financia l  statements of the pooled i nvestment veh icle a re not 
aud ited and d istributed to investors in a ccordance with para g raph ( b )  (4) 
of the rule, the exceptions provided in that para g ra p h  wil l  not be 
ava i l a bl e  to the adviser. As a consequence, the adviser, a mong other 
thi  ngs, must have a reasonab le  basis, after due i n q ui ry, for be l iev ing that 
the qua l ified custod ian  sends q u a rterly account statements to each 
investor in the pool a nd must o bta i n  a n  annua l  s u rprise exam i nation with 
respect to the pool 's assets . We note that, because the privately offered 
securities exception provided i n  paragraph (b) (2)  is not ava i lab le  with 
respect to assets of a n  unaud ited pool, the adviser must mai nta in  
privately offered securities owned by the pool with a q u a l ified custod i a n .  
( Posted M a y  2 0 ,  2 0 1 0) 

Q uestion VI.2 

Q :  When a q u a l ified custodi a n  i s  requ i red to send a ccount statements 
d i rectly to investors in a pooled investment veh i cle,  shou ld each a ccount 
statement be a statement of funds and  securities held by the pool  a n d  
tra nsactions entered into by t h e  pool ,  or  a sta tement o f  t h e  investor's 
ownersh ip  i nterest i n  the pool (e.g. , the investor's end ing capita l ba lance 
in  a l im ited partnersh ip)?  

A :  Each account statement sent should be a statement of  funds and  
securities he ld  by the pool and  tra nsactions entered i nto by  the  poo l .  
(Modified M a y  2 0 ,  2010 . )  

Q uestion VI.3 

Q: Should the a ccounta nt's confirmation procedures for a s u rprise 
exam i nation of a pooled i nvestment vehic le inc lude confi rmation with 
investors of the pooled i nvestment vehicle? 

A: Yes .  The accountant shou ld obta i n  confi rmatio n  from i nvestors of ( i )  
funds and  securities he ld  by the pooled i nvestment vehic le as of t h e  d ate 
of the exa mination a nd ( i i )  contri butions and  withd rawals of funds and  
securit ies to  a n d  from the  pooled i nvestment veh ic le by the  investor 
since the date of the last examina tion . The quarterly a ccount statements 
requ i red to be sent by the q u a l ified custodian[s] (see a lso Questio n  VI.2) 
should provide i nvestors with the information necessa ry to respond to 
the confirmation . (Posted May 20, 2010)  
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Question VI.4 

Q:  Does each l i m  ited partner need to have a separate independent 
representative or  ca n one independent representative serve for a l l  l im ited 
partners? 

A:  The representative ca n serve for a l l  l i m ited pa rtners, so long as  the 
representative is, i n  fact, independent a n d  satisfies the defi nition in  ru le  
206(4)-2(d) (4) . (Modified M a rch 5,  20 1 0 . )  

Q u estion VI.5 

Q:  To use the " a ud it approach " re ly ing on ru le  206(4)-2(b)(4) ,  m ust the 
financi a l  statements be p repa red i n  a ccordance with U . S .  GAAP? 

A: Yes, the  financ ia l  statements for pooled vehicles must be prepared i n  
a ccordance with U .S .  GAAP i n  order to meet the req u i rements of the rule,  
with some exceptions for non-U .S .  funds and  non-U . S .  advisers .  

Pooled veh ic les org a n ized outside o f  t h e  Un ited States, or having a 
genera l partner or  other manager with a pri nc ipa l  p lace of business 
outs id e  the Un ited States, m a y  have thei r  fin ancia l statements prepared 
in a ccord a n ce with a ccount ing standards other than U . S .  GAAP so long as 
they conta i n  i nformation substantia l l y  s im i l ar  to statements prepa red i n  
a ccordance with U . S .  GAAP. A n y  m ateri a l  d ifferences with U . S .  GAAP 
m u st be reconci led .  The pivision wou ld  not recommend enforcement 
a ct ion i f  that reconci l i ation i s  i nc luded only in the fin a ncia l statements 
de l i vered to U . S .  persons. See generally Goodwin, Proctor & H oa r, SEC 
Staff Letter, Feb .  28, 1997. The req u i red a ud it of those financia l  
statements m ust be  b y  a n  i ndependent p u b l ic a ccountant a nd meet with 
requ i re me nts of U .S .  genera l l y  a ccepted a udit ing standards ( "U .S .  
GAAS") .  

I n  a ddit ion,  offs hore advisers reg istered with the S EC are not subject to 
the custody ru le,  with respect to offshore funds.  See ABA Subcommittee 
on Private I nvest ment Entities, SEC Staff Letter, Aug . 10 ,  2006 ("ABA 
Letter") ,  a va i l a bl e  at 

The terms "offshore adviser" and "offshore 
fund "  a re d efi ned i n  the A BA Letter. ( Modified March 10,  201 0 . )  

Q uestio n  VI.6 

Q: To use the "a  ud it  provis ion" a l l owed u nder rule 206(4)-2(b)(4),  must 
the a ud it m eet the req u i rements of U .S .  GAAS? 

A: Yes .  If the a ud i t  does not meet U . S .  GAAS req w irements, the adviser 
can not rel y  u po n  the "aud it  p rovis ion . "  Modified March 10, 2 0 1 0 . )  

Q u estion VI. 7 

Q :  Does a fun d  of funds have to meet the 120-day dead l ine for send ing 
out  its a ud ited fin ancia l  statements? 

A: The Divis ion has  issued a letter i ndicating that it wou ld  not 
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recommend enforcement action to the Com mission if a n  a dviser relying 
on the " audit provision" for a fund  of funds d istri butes the a u d ited 
fin a ncia is to mvestors Wlth m 1 80 days trom the end of the fu nd of funds' 
fisca l year .  A fund of fu nds is a pooled investment veh icle that invests 1 0  
percent or more of its tota l assets i n  other pooled investment vehicles 
that are not, and are not advised by, a related person of the pool, its 
general partner, or its adviser. A " related person" of an adviser i n cl udes 
officers, partners,  d irectors, most employees, and  anyone control led by, 
contro l l ing  or under common control with the a dviser. See Adoptin g  
Release at  footnote 4 5  and the ABA Letter. ( Modified March 5 ,  20 1 0 . )  

Question VI.8A 

Q :  An a dviser's cl ient is a pooled investment vehicle that i nvests in  a 
fund of funds, but the " top tier" pool is not a fund  of funds as defi ned i n  
the ABA Letter because i t  i s  affi l i ated with the fu nd of fu nds i n  which it 
invests - for exa mple, the top t ier pool is a feeder fund i n  a master
feeder structure where the master fund is a fund of fu nds. If the top tie r  
pool wishes t o  re ly on the "audit p rovision," m ust it  d istribute its aud ited 
financi a l  statements withi n  120 d ays of its fiscal year end,  or may i t  use 
the extended 180-day dead l ine  ava i l a  b le  to the fund of funds? 

A:  In these circumsta nces, the a ud itors of the top tier pool, l i ke the 
a ud itors to the fund of fu nds, might  n ot be a ble to complete their work 
unti l  the a ud it reports of the funds u n de rlyi ng the fund  of funds a re 
ava i l a ble .  The Division wou ld  not recommend enforcement a ct ion for a 
violation of rule 206(4)-2 aga inst a n  a dviser to a top t ier pool that 
i nvests 1 0  percent or more of its total  assets i n  a fund of funds i f  the 
adviser d istributes the top t ier pool 's  a ud ited fin a ncia l  statements with i n  
180 d ays o f  the end of the fisca l year o f  the fund o f  funds. ( Mod ifi ed 
M a rch 5, 20 1 0 . )  

Question VI.8B 

Q :  A n  adviser's cl ient is a "top t ier" pooled i nvestment veh icle that 
i nvests in one or more funds of funds.  S uch top t ier pool i nvests 1 0  
percent or  more o f  its tota l assets i n  one o r  more funds o f  funds, a s  
defi ned i n  the ABA Letter, that a re n ot, a nd a re not advised by, a related 
person of the top tier pool ,  its genera l  partner, or its a dviser. An a ud it of 
the top tier pool cannot be completed p rior to the completion of the 
a ud its of the funds of funds in which it  i nvests, whose advisers have up 
to 180 days after the end of their  fisca l year to d istrib ute a udited 

financia l  statements. If the adviser to the top t ier pool wishes to rely on 
the "aud it provision ," when m ust it d istri bute its aud ited financi a l  
statements? 

A: The Division would not recommend enlorcement action to the 
Com mission under ru le 206(4)-2 i f  the audited financia l  statements of 
the top tier pool are d istributed to pool i nvestors with i n  260 days of the 
end of the top tier pool's fisca l year. ( Posted Apri l  1,  2 0 1 1 )  

Questio n  VI. 9  

Q :  I f  a pooled investment vehicle is subject t o  a n  annua l  a ud it and  its 
adviser is relying on the " audit provis ion" under rule 206(4)-2(b)(4),  
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would the a dviser be in violat ion of the rule if the pooled vehicle fa i ls to 
d istr ibute its a ud ited financia l statements with in  120 days after the end 
of its fisca l yea r? 

A :  The Divis ion wou l d  not recommend enforcement a ction for a violation 
of ru l e  206(4) -2 aga i nst an a dviser that is relying on ru le 206(4)-2(b) (4) 
a nd that reasonab ly  bel ieved that the pool 's a u d ited financia l  statements 
would be d istrib uted with in  the 120-day dead l ine,  but fa i led to have them 
d istributed in time u nder certa in  unforeseeab le  circu msta nces . (Mod ified 
March 5 ,  2 0 1 0 . )  

Q uestion VI. l O  

Q :  Some reg istered fund  fam i l ies have org a  n ized un registered money 
market fu nds  for i nvestment exclusively by the i r  reg istered investment 
companies,  in com p l i ance with rule 1 2d 1-1  under the Investment 
Company Act of 1 940. '?- The fin ancia l statements of the u n registered 
money ma rket funds a re a u d  ited, but a re de l ivered to the reg istered 
investment compan ies, which may be related persons of the adviser. 
Under  ru le  206(4)-2 (c) , send ing a u d ited financia l 
pooled i nvestment vehic le i nvestors that a re themselves pooled 
investment veh icles and  related persons of the a dviser does not satisfy 
the financ ia l  statement de l ivery req u i rement u nder ru le  206(4)-2(b) (4) . 
M ust the fi nanci a l  statements of the unreg istered money ma rket funds be 
de l ivered to each shareholder in  the registered investment companies 
i nvest ing in the u n registered fund? 

A :  The Divis ion wou ld  not recommend enfo rcement a ction to the 
Commission under  ru le  206(4)-2 if the aud ited financia l  statements of 
the u n re g istered money market funds a re not de l ivered to the 
shareholders of the  regi stered investment companies, provided that the 
fin anci a l  statements a re de livered to each registered i nvestment 
company's  ch ief compl ian ce officer, aud it  committee members and the 
members of the board of d i rectors who a re not i nterested persons of the 
adviser. ( Posted M a rch 5 ,  20 1 0 . )  

Question VI. l l  

Q :  Sectio n  206(  4 ) -2 ( b  ) (  4)  provides that a n  adviser may comply with the 
ru l e's  requ i rements with respect to a n  a ccount of a " l imited partnersh i p  
(or l i m ited l ia b i l ity company, o r  a nother type o f  pooled investment 
veh icle)" by de l iveri ng aud ited financ ia l  statements of the l i mited 
partners h i p  to i nvestors . In some cases such pooled investment veh icles 
a re forme d  where the genera l partne r  has  only a nomina l 
a nd th ere i s  a s ing le  l im ited partner.  S i m i l a rly, a l i mited l i ab i l ity company 
may have a s ing le  member. Is there a min imum number of i nvestors that 
a l i mited l i a b i l ity com pa ny or oth e r  entity m ust h ave in  order to come 
with in the meaning of section 206(4)-2(b)(4)? 

A: N o .  ( Posted M a rch 5 ,  20 1 0 . )  

VII. Privately Offered Securities 

Question VII . l  
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Q :  If  the cl ient is a pooled investment veh icle  that  does not rely on the 
" a  ud it provis ion" u nder the amended custody ru le ,  may the adviser use 
tile excepti on for privC:Jteiy offered securities for that ciient? 

A: No. The exception provided u nder para g ra p h  (b) (2)  of the rule is only 
ava i iab le  for a n  adviser to a pool  that is a u d ited pursuant to rule 206( 4 )
2(b)(4) . ( M odifi ed March 5 ,  20 1 0 . )  

Question VII.2 

Q :  The l imited partnersh i p  a n  adviser manages does not Undergo an 
annua l  audit ,  and  the amended custody ru l e  therefore req u ires that 
privately  offered securities owned by the l i  mited pa rtnersh ip  be  
mainta ined with q u a l ified custod ians.  Some of these securities, however, 
are recorded on ly on the books of their issuers that a re not q ua l ified 
custodi a ns .  May the adviser satisfy this req u i rement of ru le  206(4)-2(a)  

. ( 1 )  by  keeping the  subscription agreement for the  security with a 
q u a l ified custod i a n  or having the custod i a n  a ct as nomi nee for the l im ited 
partnership? 

A: Yes. Under this circumstance, a n  a dviser may satisfy the requ irements 
of ru le  206(4)-2( a ) ( 1 )  by keeping the orig ina l ly s igned su bscri ption 
agreement ( instead of the security itself) with a q u a  l ified custodian or  
having the custod ian  act as nominee for the l imited partnersh ip .  
( Modifi ed March 5, 2010 . )  

Question VII .3  

Q :  When does a n  adviser have custody when it a dvises a c l ient with 
respect to the purchase of privately offered u n certificated securities, i. e. , 
the securities d escribed i n  para g raph (b) (2) ( i )  of the ru le? 

A: Whether a n  a dviser has custody of  c l ient funds and  securities d e pends 
upon whether the adviser d irect ly or ind irectly ho lds the securities or  has 
any a uthority to possess them . C ustody does not turn o n  whether the 
securities a re mai ntai ned with a q ua l ified custod ian .  Thus,  a n  a dviser 
that is a genera l  partner of a l i m ited partnership or  a trustee of a trust 
wou l d  a lways have custody of such securities he ld  by the partners h i p  or  
the trust. An a dviser that  does not have such lega l  a uthority to obta i n  · 
possession of such securities would genera l ly not have custody, for 
exa m p l e  if the c l ient must s ign a subscri ption agreement to purchase a 
privately offered security, and  the adviser has no a uthority to tra nsfer o r  
redeem those securities without cl ient consent t o  t h e  issuer. ( Posted 
March 5, 20 1 0 . )  

VIII. Independent Rep resentatives 

Question VIII . l  

Q :  I f  a n  adviser a ppoints a n  i nd ependent representative for a c l ient, 
must the adviser obta i n  the c l ient's consent? 

A: The rule does not address this point. However, an adviser's fid uciary 
d uties, cl lent contract or l i m ited partnersh i p  contract may req u i re it to 
o bta in  cl ient consent for the a ppointment. Appointment of a 
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representative without consent of th e c l ient suggests that th e 
representative may be control led by the adviser and  is not tru ly  
independent.  ( Posted 2003 . )  

Question VIII. 2  

Q :  I f  a n  accounti n g  firm acts a s  the independent a uditor (or  independent 
surprise exa miner) of an adviser, may the accounti ng firm a lso act as the 
independent representative for the l i mited pa rtners of a pooled 
investment veh ic le  run by the adviser? 

A: Likely not. The a ccounting fi rm wou l d  have to meet the defin ition of 
" independent representative" set out in the ru le .  We note that the 
concept of i ndependence for p u rposes of the defi nit ion of " independent 
representative" under  the ru l e  is d istinct from the concept of 
independence for p u rposes of the Com mission's aud itor i ndependence 

' ru les.  ( Posted 2003 . )  

Q uestion VIII.3 

Q :  If a n  a ccou nti n g  firm a cts as  the independent a uditor of  a pooled 
i nvestment veh ic le, may the a ccounting firm a lso act as  the independent 
representative for the i nvestors in the pool? 

A: Likely n ot .  The accounting fi rm wou l d  h ave to meet the defi n ition of 
" independent rep resentative" set out in the a mended custody ru l e .  As 
noted i n  the previous  q u estion,  the  concept of independence for purposes 
of the defi n it ion of " i nd ependent representative" under the a mended 
custody ru l e  is  d istinct from the con ce pt of independence for purposes of 
the Com mi ss ion 's a u d itor i ndependence rules. 

In  a dd it ion , if the a ud ited financ ia l  statements a re i ntended to be 
de l i vered to the i ndependent representative rather tha n to the investors 
i n  the  pooled veh ic le, then the a ccounting fi rm wou l d  be receiving its own 
aud i t  resu lts; in those c ircumsta nces, we be l ieve that the accountant 
may not be a bl e  to a ct solely in the l i mited partners' i nterests. ( Posted 
2003 . )  

Q uestion VIII.4 

Q:  If a n  adviser i s  a trustee for a c l ient's trust, can a co trustee be the 
" independent representative" to receive statements for the trust? 

A: The co-trustee can be the i ndependent representative provided i t  
meets the tests for independence set out  i n  the  rul e .  ( Posted 2003 . )  

Q uestion VIII .5 

Q :  Can someone who is  a n  a dvisory cl ient of  a n  adviser act as  a n  
i n d e pendent representative for othe r  cl ients of that adviser? 

A:  Yes, if it m eets the tests for i ndependence set out i n  the ru l e .  If the 
c l ient relationsh i p  is  a "materi a l  business relationsh ip" (or the person has 
a n other mater ia l  b us i  ness rel ationsh i p) with the advisory firm , the person 
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wi l l  n ot meet the tests for independence. ( Posted 2003 . )  

IX. Sub-Custodians 

Q uestion IX. l 

Q:  If a n  adviser that is a q u a l i fied custod ian uses a su b-custodian  (that i s  
a lso a qua l  ified custod i a n )  t o  h o l d  some book-entry securities, m a y  the 
adviser send its advisory c l ients consol idated account statements that 
incorporate the sub custod ian 's  accou nt statements, or  m ust the sub
custod ian  send sepa rate a ccount statements? 

A: If the adviser/custodia  n's account inc l  udes the assets m a i nta i ned with 
the sub custod ian,  the adviser/custod ian ca n send a consol idated 
statement. ( Posted 2003 . )  

X .  Auditing Non-Pool Accou nts 

Question X. l 

Q :  Can a n  adviser use the a ud it approach under the ru le  with respect to 
the account of a c l ient that is  not a pooled investment vehic le (e.g. , a n  
endowment, a n  ind iv idua l ,  or  a pension fu nd)?  What i f  the c l ient co
invests a longside an aud ited private pool? 

A: No.  The aud it  a pproach is  not a va i l ab le  i f  the c l ient is  not a pooled 
investment vehi cle ;  account statements m ust be sent to the c l ient by a 
q u a l ified custodi a n .  The a nswer does not change i f  the c l ient co- invests 
a longside an a ud ited poo l .  ( Mod ified March 5, 2 0 1 0 . )  

XI. Balance Sheet 

Questio n  XI. l  

Q :  Under what c ircumsta nces m ust a n  adviser sti l l  provide a n  aud ited 
ba lance sheet to its advisory c l ients? 

A: Although having custody no longer causes S EC-reg i stered advisers to 
be subject to the ba lance sheet req u irement, Item 18 of  Form ADV Pa rt 
2A requ i res a n  SEC-registered a dviser that receives the prepayment of 
fees exceed ing  $ 1 ,200 per c l ient a nd six or  more months in a dvance to 
i nc lude an a u d ited bal a n ce sheet i n  its brochu re to c l ients from whom the 
a dviser has  received such prepayments . (Mod ified December 2,  2010 . )  

XII. Trustees 

Question XII .l  

Q :  A rel ated person o f  a n  i nvestment adviser (e.g. , a n  officer or  d i rector 
of the a dviser) may a ct as the trustee of the partic ipa nt-d i rected defined 
contri bution p lan  estab l ished for the benefit of  the adviser' s  employees. 
As trustee of the plan, the rel ated person selects the service providers for 
the p lan ,  such as an admin istrator a nd may select the i nvestment o ptions 
ava i l ab le  under the p lan,  e.g. , mutua l funds. Must the adviser treat the 
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assets of the plan as cl ient assets of which it has custody? 

A: The Division wi l l  n ot recommend enforcement a ction to the 
Com mission a g a in st a n  investment adviser that does not treat the assets 
of a partic ipa nt-d i rected d efined contrib utio n  p l a n  esta bl ished for the 
benefit of adviser's e m ployees as those of a c l ient of which it has custody 
in these circumsta nces solely because a re l ated person of the adviser is  
trustee which may select service providers a n d  i nvestment options for 
the p lan,  provided that ( i )  ne ither the i nvestment a dviser nor a related 
person otherwise acts as a n  investment a dviser to the p lan  or a ny 
i nvestment  optio n  a va i  l ab le  u nder the p lan  a n d  ( i i )  the i nvestment 
adviser and the rel ated person trustee a re ,  to the extent a ppl ica b le,  in 
com p l ia  nce with the Emp loyee Retirement Income Security Act of 1974 
(ERISA) a nd ru les  a n d  reg u lations issued thereunder  with respect to the 
p la n .  ( Posted M a rch 5,  20 1 0 . )  

Q uestio n  XII. 2  

Q: I n  some trusts, co-trustees a re req u i red either by l a w  o r  the trust 
instrument i n  order to protect the trust benefic iaries from the actions of a 
s ing le  trustee a cti ng a l on e .  In these situations, no co-trustee i s  a ble to ,
withdraw a ssets witho ut the prior written consent of the other co-trustee 
(s) . Would  a n  a dviser a ctin g  a s  trustee in this type of arra ngement have 
custody of the trust's a ssets for p urposes of the ru le?  

A: The Divis ion would n ot consider a n  adviser to h ave custody i n  such 
circumstan ces, provided  that ( i )  the trust has a co-trustee that is a bank 
or a trust company that meets the d efi n ition of a q u al ified custodian  
under rul e  206(4)-2(d)  (6)  a n d  is n ot a rel ated person of  the adviser, ( i i )  
the  q u a l ifi ed custodia n del ivers accou nt statements d irectly to  each co
trustee that is n ot itse lf  the custod ia  n,  a nd ( i i i )  under the trust 
i nstrument or by l aw the withdrawal  of a ny a ssets of the trust by the 
adviser req u i res the prior written consent of a l l  of its co-trustee(s) . 
( Posted March 10 ,  20 1 0 . )  

Questio n  XII.3 

Q :  For estate p la  n n i n g  a nd other p urposes, some peop le  form revoca b le 
gra ntor trusts . W ith these trusts, the person who esta b l ishes and funds 
the trusts (the g ra ntor) may revoke or  modify the trust at wi l l ,  inc luding 
cha ng i ng beneficia ries.  If a n  adviser is co-trustee a long with the gra ntor, 
wou l d  the a dviser have custody of the trust's assets for purposes of the 
rul e ?  

A: The Division w o u l d  not consider a n  adviser t o  have custody under ru le  
206( 4 )-2 i n  such circumstan ces if ( i )  the a dviser is  prohib ited by  the  trust 
i nstrument or by law from withdrawing a ny a ssets from the trust without 
the prior written consent of a l l  of its co-tfustees, ( i i )  each g ra ntor who 
has contri b uted a ssets to the trust a cts as co-trustee, and  ( i i i )  the 
q u a l ified custod i a n  de l ivers account statements d i rectly to each co
trustee.  ( Posted Marc h  10, 20 1 0 . )  

XIII. Internal Control Report 


Questio n  XIII . l  
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Q:  Is  a n  adviser req u i red to u ndergo a surprise exa m i  nation a n d  receive 
an i nterna l  control report from a related person that has custody of cl ient 
assets, but d oes not serve as a "qua l ified custod ian"  for purposes of the 
ru le  of those assets? 

A: An adviser must obta i n  a n  intern a l  contro l  report on ly  if the adviser or  
its rel ated person is acting  as a q ua l  ified custod i a n  of c l ient  assets. See 
Ru le 206(4)-2(a ) ( 6 ) .  For exa mple, an adviser to a private fun d  the 
genera l partner of which is a related person of the adviser wou l d  n ot 
need to receive a n  i nterna l  control report from ( i )  the genera l partner if 
the general partn er  is n ot serving  as a q u a l  ified custod ian a nd (i i) the 
prime broker that is serving  as q u a l ified custod i a n  b ut i s  not a related 
person of the adviser. However, the adviser would be req u i red to obta i n  
a surprise exa mination u n less the fun d  q u a l ified for the a ud it provision .  
See Ru le 206(4)-2(b)(4) .  ( Posted March 10,  2010)  

Q uestio n  XIII.2 

Q: Rule 206(4)-2(b ) (6) provides an  except ion to the su rprise 
exam ination requ i rement to an adviser when a related person is act i  ng as 
q u a l ified custodi a n  for the adviser's c l ients if the related person is 
"operationa l ly i ndepende nt" (as d efined in parag ra ph ( d ) ( S ) )  from the 
adviser. In  such case, m ust the a dviser receive a n  i ntern a l  control report 
from the rel ated person? 

A: Yes. An adviser must receive an i ntern a l  control report from the 
related person that acts as a qua l ifie d  custodian for the advise r's c l ients, 
even if that person is operationa l ly  i ndependent .  ( Posted March 10,  
2010)  

Question XIII.3 

Q:  Withi n  the G ui d ance for Accou nta nts contai ned i n  Release IA-2969, 
the Commission i nd icated that two types of reports issued u nd er the 
AICPA professiona l  standards (Type II SAS 7 0  o r  AT 601 compl i ance 
attestat ion)  wou ld  be sufficient to satisfy the requ i rements of the  i ntern a l  
control report. Are there other report formats t h a t  ca n be used t o  satisfy 
the custody ru le? 

A:  Yes. The AICPA recently d evelo ped a report that u nder  AT 1 0 1 ,  Attest 
Engagements, of the AICPA's professiona l  standards that wou l d  be 
accepta b le under the custody rule .  An i l l ustrative report is currently 
ava i  lab le  on the AICPA's website at 

it  in  	 Comm u n i 
( Posted 

September 9, 2 0 1 0 )  

XIV. I ntroducing B roker 

Question XIV. l 

Q :  An investment adviser may a lso a ct as a n  i ntrod u cing  broker or h ave 
a rel ated person a ct ing as an i ntroducing bro ker for its cl ients . 
Introducing brokers may have a variety of d ifferent re lationsh i ps with a 
carryin g  broker with respect to matters such as the h a n d l i n g  of customer 

1 I I  



Staff Responses to Questions About the Custody Rule Page 1 9 of22 

fu nds and securit ies a n d  send ing customer a ccount statements. In some 
cases, an introducing b ro ker may mainta i n  some client funds or 
securities, on a tem pora ry a n d/or on-going basis (e.g. , i ntroducing 
brokers subject to para g raph ( a ) (2 ) ( iv) of Rule 1 5c3- 1  under the 
Securities Exch a n g e  Act of 1934) . Is the introd uci ng b roker subject to the 
i nternal control report req u i rement in th ese circumstances? 

A: Yes.  An intern a l  control report is req u i red whenever an a dviser or its 
related person is a ct ing as a q ua l  ified custod ian  for cl ient assets . ( Posted 
March 10 ,  2 0 1 0 )  

Q u estion XIV. 2 

Q :  If a n  i ntroducing b ro ker that is a lso a n  adviser o r  a n  adviser's related 
person is not acti ng  as a qua  l i fied custod ian  under the rule for funds or 
securities of the a dviser's c l ients, is the i ntrod ucing b roker s u bject to the 
i nternal  control  report requ irement? 

A :  No.  We would not consider a n  introd uc ing b roker to be a cting as a 
q u a l ified custod ian  u n d e r  the rule if a l l c l ient funds a nd securities a re 
ma i nta ined with a ca rry ing b roker (which is not a related person of the 
adviser) . Such an i ntroducing b roker m ust n ot receive cl ient funds or 
securities other tha n  checks d rawn by c l ients and made paya ble to third 
parties such as  the ca rrying b roker. ( Posted March 10,  2010)  

Q uestio n  XIV.3 

Q: Does an a dviser that meets the cond it ions a bove in Question XIV. 2 
have custody of c l ient funds or securities? 

A: It depends.  An  a dviser or  its related person may h ave custody of 
c l i e nt fun ds a n d  securit ies without mainta i n i n g  those funds or securities 
as  q u a l ified custo d i a n  for purposes of para g ra p h  ( a ) (6 )  of the rule. For 
exam ple, i f  the a dviser o r  its related person has  a uthority to withdraw 
c l ient funds or securities ma inta ined by the ca rrying b ro ker, the adviser 
h a s  custody of those a ssets. In  that case, the a dviser would be subject to 
a l l  the a pp l icab le req u i rements of the ru l e ,  i ncl ud ing  the surprise 
exa m i nation req u i rement under paragra p h  ( a )(4)  of the rule .  ( Posted 
March 10,  2 0 1 0 )  

· 

XV. Transfer Agents 

Q u estion XV. 1 

Q :  A tra nsfer agent to a m utua l  fund .  is permitted to be  used in  l ieu of a 
q u a l if ied custod ian  with respect to that Qlutua l  fund 's  shares under ru le  
2 0 6 (4)-2 ( b) ( 1 ) .  If the m utua l  fund tra nsfer agent is a related person of 
the a dviser, m ust the adviser undergo a s u rprise exam i  nation and 
receive an i ntern a l  control report from the tra nsfer agent? 

A: Yes .  ( Posted M a rch 1 5, 2 0 1 0 )  

XVI. A ud or i ndependence 
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Question XVI.l  

Q. Pursuant t o  t h e  custody ru le,  an  acco u nta nt perform i ng a surprise 
exa mination must meet the standards of i ndependence described in rules 
2-0 l ( b )  and (c) of Regu lation s-x. Rule 2-0 l ( b) provides the genera l  
standard o f  i ndependence. Rule 2-0 l (c) p rovides a non-exc lusive l ist of 
circumstances, i ncl ud ing  specific relationships a nd services, which wou ld  
be inconsistent with the genera l sta ndard .  How shou ld  a n  a ccountant 
who performs a surp rise exami  nation u nder the custody ru le  consider the 
propriety of non-a udit  services specified i n  ru le  2 - 0 l  ( c) (4 ) ( i  ) - (v) if such 
services a re not subject to the accountant's proced u  res d u ri n g  the 
su rprise exa mination? 

A. When engaged to issue an a udit or  attest report to satisfy a 
requ irement i n  the custody rule ,  the accountant should consider the 
a ppl ication of the genera l  standard of independence to such 
engagements. The Commission's 2003 adopti ng release ( Re lease No.  33
8183  (Ja nuary 28,  2003) ,  Strengthening the Com mission's Requirements 
Regarding Auditor Independence) , states that there is a rebutta b le 
presumption that certa i n  prohib ited non-audit  services ( e . g . ,  
bookkeeping,  fin a ncia l  information systems des ign  a nd i m plementation)  
wi l l  be subject to aud i t  procedures duri n g  a n  aud i t  of  the aud it  cl ient's 
financia l  statements . Ru le 2-01 (c)(4) provid es that these non-audit 
services a re pro h ibited u nl ess "it is reasonab le  to concl ude that the 
results of these services wi l l  not be subject to a udit  procedu res during  a n  
a udit  o f  t h e  a ud it  c l ient's financia l  statements . "  Therefore, it  i s  the staff's 
position that, subject to Ru le  2-0 1 ( b) of Regu lat ion S-X, a n  a ccountant 
performing a surprise examination u nder the custody rule wou ld  be a bl e  
t o  perform certai n  non-a ud it services as l ong as it  i s  reasonab le  t o  
conclude that: ( 1 )  t h e  results o f  t h e  non-audit serv ice w i l l  not b e  subject 
to attest procedu res which might be performed d urin g  the surprise 
examination ;  a n d  (2)  the resu lts of the non-a ud i t  service would not be 
s u bject to a ud i t  procedures if the a ccounta nt had been engaged to 
perform a financia l  statement a udit.  For example,  i f  a pooled i nvestment 
vehicle i s  incl uded i n  the scope of  an adviser's s u rp rise exa mi  nation 
u nder the custody ru l e, the accountant perform in g  the surprise 
examination wou ld  be proh ibited from compi l i ng  the pooled i nvestment 
veh icle's financi a l  statements. { Posted December 13, 20 1 1 . )  

Question XVI.2 

Q .  The custody ru le  req u i res that  a n  accounta nt performing a surprise 
examination of an adviser, prepari ng an i ntern a l  control report of a n  
adviser's related person q ua l ified custod ian o r  performing  a n  a udit of a 
pooled investment veh icle's financia l  statements for purposes of the 
adviser's compl iance w ith the custody rul e  must be  an " independent 
publ ic a ccountant" a n d  thus comply with"ihe a pp l icable provis ions of ru l e  
2-01 o f  Regu l ation s-x, i nc lud ing the term "a ud it  a n d  professiona l 
engagement period" as.  defined i n  ru le  2-01 (f) ( 5 ) .  How should the term 
"audit a n d  professiona l  engagement period" be a pp l ied for accou ntants 
performing surprise exami nations, preparin g  i ntern a l  control reports, a n d  
aud it ing pooled i nvestment veh i cles' fin a ncia l  statements pursuant to the 
custody rule? 

A. Under the provisi o n s  of rule 2-01 of Regu lation 5-X, for a surprise 
examination, the audit and professiona l  engagement period beg ins  the 
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earl iest of: ( 1 )  the date the accountant s igns a n  i n itia l  written a greement 
to perform the su rprise exa m i nation as req u i red by rule 206(4)-2(a) (4) ; 
( 2 )  the date the accou nta nt beg ins  a ttest procedures; or ( 3 )  the 
beg i  nn ing of the period s u bject to the surprise exami  nation .  

For the p repa ration of  a n  interna l  control report or a n  audit of  a pooled 
investment veh icle's fi nancia l  statements, the aud it  a nd professiona l  
engagement period beg ins the earl iest of :  ( 1 )  the date the accountant 
sig ns  an engagement l etter or other agreement to prepare the q u a l ified 
custod ian 's i nterna l  control report or a udit the pooled investment 
vehic le's fina  nci a l  statements ; ( 2 )  the date the accountant begins attest 
or a udit  procedu res; or ( 3 )  the beg i n n ing  of the period covered by the 
inte rna l  control report or pooled investment veh icle's financia l  
statements. 

In  g enera l ,  the aud it  and  profession a l  engagement period for the surprise 
exam ination ends when the a ccounta nt notifies the Com mission of  its 
termi natio n  pursua nt to ru le  206(4)-2(a)  (4)( i i i ) .  Wh i l e  neither the 
a ccountant nor the a ud it  cl ient is  requ i red to notify the Commission of 
the termi nation of a n  enga gement to prepa re a n  interna l  control report 
or to a u d it a pooled investment veh i cle's fi nancia l  statements u nder the 
custody ru le ,  consistent with the provisions of rule 2-01  of Reg ulation s
X, th e  a ud it and  professiona l  engagement period for these engagements 
ends when the aud it  c l ient or the a ccounta nt, as appl ica ble,  notifies the 
othe r  that the cl i ent is  no longer the a ccountant's cl ient for such 
engagement.  See a lso Question XVI . 3 .  ( Posted Decem ber 13, 201  1 . )  

Q u estion XVI.3 

Q. The d efin it ion of "audit  a nd professiona l engagement period" i n  rule  2
0 l (f) (S)  of Regu lation S-X provides that the professional  engagement 
period ends when the a udit  cl ient or the a ccounta nt notifies the 
Com mission that the c l ient is no longer that accountant's a ud it c l ient. 
H ow is  the end date affected if the n otification of termination of the 
engagement period is not effective u nt i l  some future date or event? For 
exam ple, where the c l ient notifies the accounta nt that the relationsh ip  
termi nates with  the  concl usion of  th e engagement for the current fisca
year, when does the "aud it a nd professional  engagement period" end? 

A.  In  th is  s ituation (a  bsent a ny subsequent notice of termination) ,  the 
profess ion a l  engagement period ends with the issua nce of the 
a ccountant's report for that pa rticu l a r  engagement. It is  importa nt to 
note, however, that even where the termi nation of the professiona l  
engagement period is  not effective u nt i l  a future date or event, the 
ob l igation to m a ke a fi l i n g  under Commission regu lations ( e . g . ,  on Form 
8-K, Form ADV-E,  or pursuant to ru le  17a-5 of the Securities Exchange 
Act of 1934, as a pp l ica b le)  u pon notification is not affected . ( Posted 
December 1 3 ,  2 0 1 1 . )  

Q uestion XVI.4 

Q .  If an accounting  fi rm regu larly aud i ts an advisory fi rm's books or the 
books of a l i m ited partnersh ip  run by the a dvisory firm, can that 
accou nt ing firm a lso be  an " independent" pub l ic  accountant for pu rposes 
of performing  the surprise exa mination under the custody ru le? 

http://www.sec.gov/divisions/investment!custody _ faq_0305 1 O .htm 



("I &:Jd ... 

·--�-·--

Staff Responses to Questions About the Custody Rule Page 22 o f 22 

A. Yes, provided that the accou  nting fi rm meets the defi n it ion of 
" independent pub l ic  accounta nt" in section ( d ) ( 3 )  of the ru l e .  ( Mod ified 
·1arch 5, 2010 . )  

Endnotes 

1 See also Section II .A.  of the 2003 Release. An adviser that is  a lso a 
qua lified custod ian would not necessa ri ly h ave violated the ru le  if it p laces 
the securit ies in an a ppropriate a ccount and  i dentifies  them in q u a rterly 
statements to the cl ient.  

2 Pursuant to rule 1 2 d 1 - 1  u nder the Investment Company Act, a reg istered 
i nvestment company may i nvest in a n  affi l i ated u nreg i stered m oney ma rket 
fun d .  

http ://www.sec.gov/divisionsjin vestment/custody_fa q_03051 0.htm 
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Tfie foliowtng notice based U.S. I Regulations practice before the Internal Revenue Serv1ce ( 1RS"): (1) U.S. federal tax 

From: Gavin Watson <  

Thu rsday, April 14, 2 0 1 1  10:41 AMSent: 

To: Wells, J o nathan M.; David LaRocca 

Cc:

Subject: 
Christopher Kelly 
02HR 

Jonathan, 


Thanks for the help yesterday. I just brought these issues up  with Steven and he is of the understanding that  you are 

currently doing title searches on the properties held by SDH.  He also believes that you a re figuring out which properties 

have l iens or mortgages attached to them . 


Is this your understanding? If so, what is the timing? 


Thanks. 


Gavin Watson 
Sands Brothers Asset Management, LLC 

This email and attachments are being communicated on a confidential basis solely for the purpose of remitting i nformation a bout 
-�---Sal:lds..Brotbet:S--Asset--Manag.ement,UL(.'�San.ds-B This...ema.iLam;LatacbmeJ:�tS-<lf-€-AOWAd-should-A S-a�+----

offer with respect to any fund managed by Sands Brothers (a " Fund") . Any investment in a Fund will be accepted solely on the basis 
of the Confidential Offering M emorandum (the "O M"). This email  and atta chme nts in whole or in  part will not form the basis of and 

state ments made in this email and attachments summarize provisions of the OM, they are qualified in their entirety by the terms of 
such O M .  A copy of the OM must be reviewed prior to making a decision to invest in a Fund. An investment in a Fund may result i n  
loss t o  a n  i nvestor. 

Alternative investments such as the Funds are subject to less regu lation than other types of pooled investment vehicles, may be 
illiquid a n d  can involve the use of leverage, m aking them substantially riskier than other investments. Any investor who subscri bes, 

su itability requirements. Investments in a Fund may not be suitable for certa in  investors. No assurance can be given that the Fund's 
i nvestment objectives will be achieved. Any decision to invest in  a Fund should be made after reviewing the OM, conducting such 
investigations as the investor deems n ecessary and consulting the i nvestors own investment, legal, accounting, and tax advisors in 
order to make an independent determination of the suitability and consequences of a n  i nvestment i n  a Fund. 

1s on reasury govern1ng any 
advice contained herein, including any opinion of counsel referred to herein, is not intended or written to be used, and cannot be used, by any 

taxpayer for the purpose of avoiding U.S. federal tax penalties that may be imposed on the taxpayer; (ii) any such advice is written to support the 

1 
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motion or marketing of the transactions described herein (or in any such opinion of counsel); and (iii) each taxpaver s hould seek advice based on 

the taxpayer's particular circumstances from a n  independent tax advisor. 
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f3f3raisal of tF!€-l:egaE-y-geiJC.EBHF-Se-wHt-atse-ee-pfElvi-EieEkooffi\r.-------------------

Lmer Operatmg Officer and Chret Compliance Offrcer 

 
  

 
  

 

[mailto:jmoore@millerlong.com] 
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From: Christopher Kelly > 
Sent: Monday, May 1 6, 2011 1 2:03 P M  

To: S a l  Vicari 

Cc: David La Rocca 

Subject: FW: Appraisal of Smith Mountain Dock & Lod g e  - Genesis and Sands Broth ers 
Venture - 02 H R  

Attachments: 11-074 8 S M D&L - On Site Drainfields Report Complete.pdf 

Sa l 

Attached is the reappraisal of the Sm ith Mountai n  Lake property, without taking into account the value of the drainage 
parcel, which serves as coll ateral for the Genesis and Sands Brothers Ventu re loans. 

On pdf page 66 you wil l  see the estimated value of the drainage parcel, at $1,440,000, based on the d ifference between 
the original Smith Mountain Lake appraisal, and the cu rrent appraisal attached. 


This should provide sufficient value for the 02HR loans to Genesis and Sands Brothers Venture. 


Do you need a nything else for Arx? 


Regards 


Christopher Kelly 


Sands Brothers Asset Management, LLC 


From: Jackie Moore 
Sent: Friday, May 13, 2011 10:43 AM 
To: Christopher Kelly 
Subject: Appraisal of Smith Mountain Dock & Lodge 

Attached is a PDF copy of the appraisal report of Smith Mountain Dock & Lodge and the invoice. If you have any 

Jackie M oore 
Mil ler, Long & Associates, Inc. 
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From: David La Rocca 

Sent: Thursd ay, June 28, 2012 12:28 PM 

To: John Lanser III 

02HR is fi ne  now. 

Dmid P. LaRocca, CPA 

Cornick Garber Sa ndier 
Cmtit".OO I>cbroc Ac nts &M s 

 Think before printing this email - you could save a tree! 

SEC-CGS-E-0025383 
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---------------------------------

From: Gavin Watson 

Sent: 
To: Salvatore Vicari; 'John Lanser'; ' Douglas J.  Bis io' ;  Christopher Kelly 

Cc: David LaRocca; Lee Tu; Jeff U mansky 

Subject: Re: valuations 

Attachments: i mage001.png; image002Jpg; image003Jpg 

Answers to your q uestions in red be low. 

Gavin Watson 

Wed n esday, April 24, 2013 9:48 A M  

Portfol io M anager 

Sa nds Brothers Asset Management, LLC 

(646) 28 9-3149 

From: Sal Vicari 

Date: Tuesday, Ap ri l 23, 2013 7:07 PM 

To: Gavin Watson 

Subject: valuations 

Hi Gavin-

1 

SEC-C GS-E-0034043 

SEC-NY81 27 -00009861 0 



  

 

computer 

I wil l  be in Greenwich tomorrow working on the audit .  Please let me know what time you are avai labl e  for a call  to d iscuss a 

few questions with the recently completed val uations. 

I checked the d ro p  box a n d  noted the u pdates fo r Fur Trade a n d  Parkland . . . . . . . .  ! was not able to refe rence the 

values to the interna l books that were p re pa re d  by ODB. Also there a re n u m ero us cha nges in the word 

docu ment that were not a ccepted . . . . .  is this sti l l  waiting for fi na l review and a p p rova l?? NO, IT I S  F I  NAL FO R 

SOM E REASON, IT K EPT OPENI  NG U P  AS A MARKED U P  COPY I NSTEAD OF F I  NAL. I THI N K  I HAVE F I X ED THIS .  

Were y o u  a b l e  to confirm t h e  values used i n  t h e  valuations agree to w h a t  is reported i n  t h e  books. I d id note that Gourmet 


did not agree by a total of $500k and that Amelio a ls o  needs t o  change for the settlement agreement. AS NOTED PR EVIOUSLY, 


THE ODB NUM BERS ARE P RELI  M I NARY ESTI MATES AND MAY NEED ADJUSTMENTS AS WE G O  THROUGH THE PROCESS. 


GOU R vl ET AND Arv1 EUO ARE T'vVO THAT \;V !LL NEED TO BE ADJUSTED I N  THE FI NAL BOOKS BUT TH E R E  f\riAY BE OTHE R  


ADJUSTM ENTS FORTHCO M I NG .  


I a lso wanted t o  confirm that t h e  following valuations are stil l  a work i n  process: 


1. 02HR WAITING ON KY APPRAI SAL 

2. 	 Nascent (Jeff had sent a previous emai l  that it was in the d rop-box, h owever it's not included) IT IS I N  TH E 

DROP BOX A N D  HAS BEEN FOR OVER A WEEK.  I AM U NCERTAI N AS TO WHY IT IS N OT S H OWI N G  U P  ON 

YOU R  SCR E E N .  IF YOU CAN NOT F I N D  IT, I WILL  E MAI L YOU T H E  PACKAG E.  
3.  	 Progressive WORKING WITH CANTOR FITZG E RALD T O  GET AN UPDATED VALUATION ON O U R  POLI C IES. WORKING 

WITH OUR COUNSEL TO COMPILE FULL LIST OF POLICI ES THAT W E  B ELI EVE W E  HAVE THE R I G HT TO. 

4. 	 Emistor WAITING ON FI NANCIALS 

5. 	 Decision Point I B ELI EV YOU ARE REFERRING TO A WARRANT VALU E. I F  THAT IS T H E  CASE, I WILL HAVE 

THAT TO YOU TODAY. 

Thanks, 

Sal  

· Salvatore Vicari, CPA 

Cornick Garber Sand let 
Ctflifled f'ub!k 1\t:(OI.lt\tmts & Ad'iisots 

l'iJ £m Twitter I Linkedln
Think before printing this email -- you could save a tree! 

DISCLAIMER: 
This e-mail is intended solely for the person or entity to which it  is addressed and may contain confidential and/or privileged 
i nformation. Any review, dissem ination, copying, printing or other use of this e-mail byzPersons or entities other than the a ddressee 
is prohibited. If you have received this e-mail in error, please contact the sender immediately and delete the material fro m any 

Circular 230 Disclosure: 

Pursuant to U.S. Treasury Department Regulations, we advise you that, unless otherwise expressly indicated, any tax ad"Vice contained 
in this communication, including attachments and enclosures, is not intended or >Vritten to be used, and may not be used, for the 
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purpose of (i) avoiding tax-related penalties under the Internal Revenue Code or (ii) promoting, marketing or recommending to 
another party any tax-related matters addressed herein. 

3 

SEC-CGS-E-0034045 

S E C-NY8127 -00009861 2 



 

UaVIIi Watson 

  
    

From: Gavi n Watson 

Sent: Monday, May 1 3, 2013 4:52 PM 

To: Salvatore Vicari;  David La Rocca 

Cc: Christopher Kel ly; Douglas Bisio; John Lanser 
_ 

Subject: Valuations 

Please give us  an update when you h ave a chance on remaining valuation issues. I believe only 02HR and Progressive need 
further discussion/review. 

I a m  j ust waiting o n  comments regarding the Progressive val uation from our  interna l  team. That valuation should be posted 
later today or early tomorrow. I wil l  send o ut an emai l  when it has been uploaded to the DropBox. Thanks. 

Portfolio Manager 
Sands Brothers Asset Management, LLC 

S EC-C GS-E-00340 1 3  
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2. 

From: Salvatore Vicari 

Sent: Mond ay, October 15. 2 0 1 2  3:17 PM 

To: 

Cc: David LaRocca

Subject: RE: Progressive 

Steven-


I also want to discuss the val ue of Progressive . . . . . . . . . .  . 


Since there was a subsequent write-down i n  M arch 2012, it makes m ore sense that the value should not be greater than 

the current value at March 2012. 


The write-up was approximately $500k in December 2011 with a subsequent write-down. 


We can discuss further on the cal l .  


Thanks again, 


From: Sa lvatore Vicari 
Sent: Monday, October 15, 201 2 3:04 PM 
To: 

Cc: David LaRocca 

Hi Steven-


David and I tried to call you back regarding Progressive. 


We wanted to have a follow-up to our previous discussion. 


A comments: 

1. How do we confirm that there are no other l ien holders and that G M P  has a first on the 22 policies. 
Confirm the premiums are paid by Absol ute and CMS. 

Can we also inquire with the attorney to send us a memo on the Progressive case ..... . i t  i s  a bit complicated with G M P  
n o w  a s  an  holder and the various other hold ers. 

Thanks, 
Sal 

Salvatore Vicari, CPA 
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Cornick Garber Sandler 
<:<>n:t�,.'d Pi•blk ll.<cour.tJnts & AcM=s 

 m Twi tter I Linked in ...J) Think before printing this email - you could save a tree! 
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Capital a nc:l l l .  a djustment 

From: Douglas J. Bisio > 
Sent: Tuesday, October 16, 2012 3:04 PM 

To: 

Cc: 

Subject: 

Jay Monaghan; J ason Fastiggi; OPS Chennai;  

RE: Genesis I/II Progressive Captial_2011/2012 Adjustments 

Importance: High 

One question 1 would l ike to discuss l ater  is  how do I estimate September's perform ance for the March reversal of the 

Progressive write-down? 

For example in  G M P  I the pos ition was written-down by $455k in March, but that is now adju sted to zero post audit. Do 
I include that amount back into income for the purposes of ca lculating estimated LP returns and GP incentive accruals? 

Douglas J. Bisio 
President 

IRS CIRCULAR 230 DISCLOSURE: To comply with IRS regulations, we are required to inform you that unless expressly stated otherwise. any 
discussion of U.S. federal tax issues In this correspondence (including any attachments) Is not intended or written to be used, and cannot be used, (i) 
to avoid :my penalties imposed under the Internal Revenue Code, or (ii) to promote, market, or recommend to another party any transaction or matter 
addressed herein. 

DISCLAIMER: The in this message is confidential and may be legally privileged. It is intended solely for the addressee. Access to this 
· 

· · , , · , · 
omission taken by you in reliance on it, is prohibited and may be un lawful. Please immedjatel y  contact the sender if you have received this message in 
error. Thank you. 

John Lanser III 

From: Doug las J. Bisio 
Sent: Tuesday, October 16, 2012 1 :  00 PM 
To: Jay Monaghan; Jason Fastiggi; OPSChennai; 
Cc: Salvatore Vicari; Douglas J. Bisio; 
Su bject: Genesis I/II - Progressive Captial_2011/2012 Adj ustments 

Jay M, 

Per our conversation S BAM wil l be revising the December 2011 write-up and March 2012 write-down for Progressive 
in  Genesis I This is  the second aud i t  for these Funds"in 2011. 

Originally Progressive was written up as follows in December 2011 and subsequently written down in March of the 
fol lowing year for the same amount: 

SEC-CGS-E-0065399 

S E C-NY8127-0001 29966 
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any penalties imposed Code. Iii} piQ!Jlote. market, party any 

by anyone else-ls-unaiifhorized. you are-riot intended recipient, at1YdisCiosure, -ordlstribution 

.;.-: ·' 

Date Fund Pre Audit Valuation Change 
12/2011 G M P  I :  +455,023 - Write up  
03/2012 G M P  I :  -455,023 - Write down 
12/2011 G M P  I I :  + 44,977 - Write up 
03/2012 G M P  I I :  - 44,977 - Write down 

The audit adjustments are as follows: 
Date Fund Post Audit Adjustment 
12/2011 G M P  1: No Change 
12/2011 G M P  I I :  No Change 
03/2012 G M P  1 :  No Change 
03/2012 G M P  II: No Change 

Progressive will not be written up EOY 2011 and wi l l  not be written down 01 2012 (by the same amount) . This wil l  
result i n  GMP I net income to swing to negative for a l l  of 2011. Also, both GMP I and I I  should have increased returns in 
2012 due to the removal of the negative write-down in March. 

The auditors have requested updated Statements of Operations and Financia l  Highl ights for 2011. There will a lso be · 
a llocation adjustments for EOY 2011 as well as 2012. 

Also, we are no longer writing down Progressive in  Septem ber as my email yesterday stated. I will send an updated 
email with the revised dai ly sheets shortly. 

Douglas J. Bisio 
President 
Greenwich Fund Services 
15 Val ley Drive 
Greenwich CT 06831 
( 

-

IRS CIRCULAR 230 DISCLOSURE: To comply with IRS regulations, we are required to inform you that unless expressly stated otherwise, any 
discussion of U.S. federal tax issues in this correspondence (including any attachments) is not intended or written to be used, and cannot be used, (i) 
to avoid under the Internal Revenue or to or recommend to 'mother t ransaction or matter 
addressed herein. 

DISCLAIMER: The information in this message is confidential and may be legally privileged. It is intended solely for the addressee. Access to this 
message If the copying, of the message, or any action or 
omission taken by you in reliance on it, is prohibited and may be un lawful. Please immediately contact the sender if you have received this message in 
error. Thank you. 
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-------- CBe. "oav e c nt · ---- ·:------------------------------------

>From: Gavin Watson 

Sent: Wed nesday, April 24, 2013 9:48 A M  

To: 

Cc: 

Subject: Re: valuations 

Attachments: imageOOl.png; i mage002Jpg; image003Jpg 

Answers to your questions in  red below. 

Gavi n Watson 

Portfolio Manager 

Sands Brothers Asset Ma  nagem e nt, LLC 

From: Sal Vicari 

Date: Tuesday, April 23, 2013 7:07 PM 
To: Gavin Watson 

y 

Subject: valuations 

Hi Gavin-
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computer 

I wil l  be in Greenwich tomorrow working on the a udit. Please let me know what time you are available for a cal l  to discuss a 

few q uestions with the recently comp leted val uations. 

! checked the d rop box and noted the u pdates for Fur Tra de and Pa rk!a nd . . . . . . . . ! v·ras not a b!e to reference the 

values to the internal  books that were prepare d  by ODB. Also there a re n u mero us cha nges i n  the word 

docum e nt that we re not a ccepted . . . . .  is this still waiting for fina l review and a p p roval?? NO, IT IS F I N AL. FOR 

SOME R EASON, IT K EPT OPEN I N G  UP AS A MARKED UP COPY I NSTEAD OF F I  NAL I TH I N K  I HAVE F I X ED THIS.  

Were you able to confirm the values used i n  the valuations agree to wh at is reported in  the books. I d id note that  Gourmet 

did not agree by a total of $500k and that Amelio a lso needs to change for the settlement agreement. AS NOTED PREVIOUSLY, 

THE O D B  N U M  B ERS ARE PRELI M I NARY ESTI M ATES AND MAY NEED ADJUST M ENTS AS W E  G O  THRO U G H  THE PROCESS. 
G O U R M ET AND AMELIO ARE TWO THAT W I L L  NEED TO BE ADJUSTED IN TH E FI NAL BOOKS BUT THERE MAY BE OTH E R  

ADJUSTMENTS FORTHCO M I N G .  

I a ls o  wanted to confirm that the fol lowing valuations a r e  still a work in  process: 

1. 02HR WAITI N G  ON KY APPRAISAL 

2. 	 Nascent (Jeff had sent a previous emai l  that it was in  the drop-box, however it's not i ncluded) IT IS I N  THE 

DROPBOX AND HAS BEEN FO R OVER A WEEK.  I AM UNCERTA I N  AS TO WHY IT I S  .NOT S HOWI NG U P  O N  

YOU R  SCREEN.  I F  Y O U  CAN NOT F I N D  IT, I WI LL E M A I L  YOU TH E PACKAGE. 
3. 	 Progressive WORKING WITH CANTOR FITZGERALD TO G ET AN UP DATED VALUATION ON OUR POLICI ES. WORKING 

WITH OUR COUNSEL TO COMPILE FULL L IST OF POLICI ES THAT W E  B ELI EVE W E  HAVE THE R IGHT TO. 

4. 	 Emistor WAITI NG ON FI NANCIAL$ 

5. 	 Decision Point I BELI EV YO U ARE REFERRING TO A WARRANT VALU E. IF THAT I S  THE CASE, I WILL HAVE 

THAT TO YOU TODAY. 

Thanks, 
Sal 

Salvatore Vicari , CPA 

Cornick Garber Sandler 
Cef\i&d Public AI:GOOtll:tmU & Advisots 

m Twitter LinkedlnI

Think before printing th is email -- you could save a tree! 

DISCLAIMER: 
This e-mail is intended solely for the person or entity to which it is addressed and may contain confidential and/or privileged 
i nformation. Any review, dissemi nation, copying, printing or other use of this e-mail by pc:rsons or entities other than the addressee 
is prohibited. If you have received this e-mail in error, please contact the sender imme df�tely and delete the material from a ny 

Circular 230 Disclosure: 

Pursuant to U.S. Treasury Department Regulations, we advi se you that, unless otherwise expressly indicated, any tax advice contained 
in this communication, including attachments and enclosures, is not intended or written to be used, and may not be used, for the 
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purpose of (i) avoiding tax-re lated penalties under the Internal Revenue Code or (ii) promoting, marketing or recommending to 
another party any tax-related matters addressed herein. 
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From: 

Sent: 

To: 

Cc: 

Subject: 

Sal/David, 

Gavi n Watson > 
Friday, May 03, 2013 12:08 PM 

Salvatore Vicari; David LaRocca 

Jeff Uma nsky; Douglas Bis io; John Lanser; Christopher Kelly 

M D  

The drop box has  been updated with t h e  photos o f  t h e  MD storefro nts a n d  main warehouse/storefront. Let rrie know i f  this 
closes that one out. 

02HR wi l l be completed within the next few hours. Nascent/Nery's we are waiting on deposition docs a nd wil l  hopefully have 
those today as welL 

Progressive i s  in progress. I have s poken to the Cantor folks and they wi l l  hopefu lly have a valuation on the portfolio to us by 
next week. 

Gavin Watson 
Portfolio Manager 

NY 
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From: 

Sent: 

To: 

Cc: 

Subject: 

Gavin Watson 

Monday, M a y  1 3, 2 0 1 3  4:52 PM 

Salvatore Vicari; David La Rocca 

Christopher Kelly; Douglas Bisio; John Lanser 

Valuations 

Please give us an  update when you have a chance on remaining valuation issues. I believe only 02HR and Progressive need 
further discussion/review. 

I am j ust waiting on comments regarding the Progressive valuation from our interna l  team. That va luation should be posted 
later today or early tomorrow. I will send out an email when it has been uploaded to the DropBox. Thanks. 

Portfolio Manager 
Sands Brothers Asset Management, LLC 

NY 
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offer with respect to any fund managed by Sands Brothers (a "Etmd") Any imLeStment in a Ftmd will be accepted solely on tbe basis 

statet11e1tts 111ade it 1 this emalt-and attacln11elltS sUIIIIIIaJ ize provisfot1s of tl1e 01\fr;-they a 1 e qualifiedirrthein?ntirety-by-the-terms-of----

51 litability requirements lnvestm.entsJn a E1 md may_not be s1 •itab!e...fOJ:...certain imtestors No ass1 1ranre can be given that the F1 md's 

("IRS"): 

advice co1 Jtai11ed I Jereirr;-induding-any-oplnion-of-cotrnsel-refell ed to herei11, isnotintenden-or:wrttten-to-be used, and ca1" lot-be-ttsed;-byanv-------

From: Gavin Watson 

Sent: T uesday, May 01, 2012 11:11 AM 

To: Salvatore Vicari; David LaRocca 

Cc: Christopher Kel ly; John Lanser III; Douglas J. B is io 

Subject: FW: Any l u ck? 

Attachments: Trinity Appraisal  9 - 09.pdf 

Sa l/David, 


Please see attached appraisal on Tr in ity . I hope that this is helpful .  


Gavin Watson 
Sands Brothers Asset M anagement, LLC 

This email and attachments are being communicated on a confidential basis solely for the purpose of remitting information about 
Sands Brothers Asset Management, LLC {"Sands Brothers"}. This email and attachments are not and should not be construed as an 

of the Confidentia l  Offering M emorandum (the "O M"). This email and attachments in  whole or in part will not form the basis of and 
should not be relied upon in connection with any subsequent investment in a Fund when established or offered. To the extent that 

such OM. A copy of the OM must be reviewed prior to making a decision to i nvest in a Fund. An investment in a Fund may result in 
loss to an i nvestor. 

Alternative investments such as the Funds are subject to less regulation than other types of pooled investment vehicles, may be 

i l l iquid and can involve the use of leverage, making them substantially riskier than other investments. Any i nvestor who subscribes, 
or proposes to subscribe, for a n  investment in a Fund must: {1) be able to bear the risks involved and {2) m ust meet the Fund's 

investment objectives wil l be achieved. Any decision to invest i n  a Fund should be made after reviewing the OM, conducting such 
i nvestigations as the investor deems n ecessary and consulting the investor's own i nvestment, legal, accounting, and tax advisors in 

order to make an independent determination of the suitability and consequences of an investment in  a Fund. 

The following notice is based on U.S. Treasury Regulations gove rning practice before the lnternBJRevenue Service (i) any U.S. federal tax 

taxpayer forthe p urpose of avoiding U.S. federal tax pe nalties that may be imposed on the taxpayer; (ii) any such advice is written to support the 

motion or marketing of the transactions described herein (or in any such opinion of counsel); and (iii) each taxpayer should seek advice based on 

the taxpayer's particular circumstances from an independent tax advisor. 
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shoUld not be  relied m .connect10n With subsequent mvestment f-und when established ottered. t o  the extent that 

From: Jim Hunter [mailto 

·--- ... --- -· ·-·-.· - -· -""·---· .. ·-· ' ·---·--···-··-· ---. ···-· 

Sent: Tuesday, May 01, 2012 11  :05 AM 
To: Gavin Watso n 
Subject:: Ri::: Any iuck? 

Here you go. Call if you have any questions on th is. I sti l l  need to pay them for it. Gee wrote a check and i t  bounced. Go 

figure. 

Jim Hunter 

Chief Operating Officer 
Trinity Cable 

++++++CO NFIDENTIALITY NOTI CE++++++ 
The information in this email may be confidential and/or privileged. This email is i ntended to be reviewed by only the individual or 
organization named a bove. If you are not the intended recipient or an authorized representative of the i ntended recipient, you are 
hereby notified that any review, dissemination or copying of this email and its attachments, if any, or the i nformation contained 
herein is prohibited. If you have received this email in error, please immediately notify the sender by return email a nd delete this 
email from your system. 

From: Gavin Watson 

To: Jim Hunter 
Subject: RE: Any luck? 

OK. Thanks. Appreciate it. 

Gavin Watson 
Sa nds Brothers Asset Management, LLC 

· This email and attachments are being communicated on a confidential basis solely for the purpose of remitting i nformation a bout 
Sands Brothers Asset Management, LLC ("Sands Brothers"). This email and attachments are not and should not be construed as a n  
offer with respect to any fund managed by Sands Brothers ( a  "Fund"). Any investmen n a Fund will b e  accepted solely o n  the basis 
of the Confidential Offering Memorandum (the "OM"). This email and attachments in whole or in part will not form the basis of and  

upon a ny m a or 
statements made in this email and attachments summarize provisions of the OM, they a re qualified in their entirety by the terms of 
such OM.  A copy of the OM must be reviewed prior to making a decision to i nvest in a Fund. An investment in a Fund may result i n  
loss t o  an  i nvestor. 
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("IRS"): 

 

------���me�----------------------------------------------------------------------------------

 

 

--------Thelnfurmatimrtrnhtsemai�nfrderrttahm-cttoi]TI'ivtte-get:J:-Thts-email is intende l:tbVOTrtvth�o;y------

 

To: Jirn Hunter 

 

Alternative investments such as the Funds are subject to less regulation than other types of pooled investment vehicles, may be 

i l l iquid and can i nvolve the use of leverage, making them substantia l ly riskier than other i nvestments. Any investor who subscribes, 

or proposes to subscribe, for an investment in a Fund must: ( 1) be ab le to bear the risks involved and (2) must meet the Fund's 
suita bil ity requirements. Investments in  a Fund may not be suitable for certain i nvestors. No assurance can be given that the Fund's 

investment objectives will be achieved. Any decision to invest in a Fund should be made after reviewing the OM, conducting such 
investigations as the investor deems n ecessary and consulting the investor's own investment, legal, accounting, and tax advisors in 

order to make an independent determination of the suitability and consequences of an  i nvestment in a Fund. 

The fo llowing notice is based on U.S. Treasury Regulations governing practice before the I nternal Revenue Service (i) any U.S. federal tax 

advice contained herein. including any opinion of counsel referred to herein, is not intended or written to be used. and cannot be used, by any 

taxpayerfor the p u  rpose of avoiding U.S. federal  tax penalties that may be imposed on the taxpayer; (ii] any such advice is written to support the 
motion or ma rketi ng of the transactions d escribed herein (or in any such opini o n  of counsel); a n d  (iii) each taxpayer should seek a dvice based on 

the taxpayer's particular circumstances from an independent tax advisor. 

From: Jim Hunter 
Sent: Monday, Apri l 30, 2012 4:58 PM 
To: Gavin Watson 
Subject: RE: Any l uck? 

I will continue to look for this. I spoke with a fri end who was i nvolved in a project when I sent the l ast a ppraisal to him 

back in  09. He sa id he is sure he has  it and wil l  look for i t  when he gets home. I a m  also going to look on a old drive I 

have of backups. 

Chief Operating Officer 

Trinity Cable 

++++++CONFIDENTIALITY NOTICE++++++ 

organization named above. If you are not the intended recipient or a n  authorized representative of the intended recipient, you are 

hereby n otified that a ny review, dissemination or copying of this email and its attachments, if a ny, or the information contained 

herein is prohibited. If you have received th is  email  in error, please immediately notify the sender by return email a nd delete this 

email from your system. 

From: Gavin Watson 
Sent: Monday, April 30, 2012 3 : 1 8  PM 

Subject: RE: Any luck? 

OK. Tha n ks.  

Gavi.n Watson 

Sands Brothers Asset Manageme nt, LLC 
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("IRS"): 
------ildvi£€-WfltaiAed-IH?r-eiH,-iAtlurliflg..afly-Sfli-Ri-ef!..ef.roUflsel Efei-R,+s-not-iflteflded-o8Nfittefl-tG-be-used,;md-tafl.AGt-be-useQ,b.y-any•------

f  

r:Fileraperatmg Ofitcer 

 

herein is prohibited If yo11 bave received this email in error, please immediately notify the se.nd.e!:..hJ,t ret11rn emalLil.ctalJnud .... d�.te:.ule"-'t..t:e:..lt.lJh"-'is,__ _____ _ 

 

This emai l and attachments are being communicated on a confidential basis solely for the purpose of remitting i nformation a bout 
Sands Brothers Asset fv1 anagernent, LLC {"Sands Brothers"j. nJis entail and attachrnents ar-e not and should not be construed as  an 

offer with respect to any fund managed by Sands Brothers (a " Fund''). Any investment i n  a Fund will be accepted solely on the basis 
of the Confidential Offering M emorandum (the "OM"). This email and attachments in whole or ln  part will not form the basis of and 
should not be relied upon i n  connection with any subsequent i nvestment in a Fund when established or  offered. To the extent that 
statements made in this email and attachments summarize provisions of the OM, they are qualified in their entirety by the terms of 
such OM. A copy of the OM must be reviewed prior to making a decision to i nvest in a Fund. An investment in a Fund may result in 
loss to an investor. 

Alternative investments such as the Funds are subject to less regulation than other types of pooled investment vehicles, may be 
i l l iquid and can involve the use of leverage, making them substantially riskier than other investments. Any investor who subscribes, 
or proposes to subscribe, for an investment in a Fund must: (1) be a ble to bear the risks involved and (2) must meet the Fund's 

suitability requirements. I nvestments in a Fund may not be suitable for certain i nvestors. No assurance can be given that the Fund's 
investment objectives wil l  b e  achieved. Any decision to invest i n  a Fund should be made after reviewing the OM, cond ucting such 
investigations as the investor deems n ecessary and consulting the i nvestor's own i nvestment, legal, accounting, and tax advisors i n  
order t o  make a n  independent determination of the suitabil ity a n d  consequences o f  an i nvestment in a Fund. 

The following notice is based on U.S. Treasury Regulations governing practice before the I nternal Revenue Service (i) any U.S. federal tax 

. 
taxpayer forthe purpose of avoiding U.S. federal tax penalties that may be imposed on the taxpayer; (ii) any such advice is written to support the 
motion or marketing of the transactions described herein (or in any such opinion of counsel); and (iii) each taxpayer should seek advice based on 

the taxpayer ' s particular circumstances from an independent tax advisor. 

From: Jim Hunter 

To: Gavin Watson 
Subject: RE: Any l uck? 

Still digging man. 

Jim Hunter 

Sent: Monday, April 30, 2012 4:18 PM 

Trinity Cable 

++++++CONFIDENTIALITY NOTICE++++++ 
The information in this email may be confidential a nd/or privileged. This email is intended to be reviewed by only the individual or 
organization named a bove. If you are not the intended recipient or a n  authorized representative of the intended recipient, you are 
hereby notified that any review, dissemination or copying of this email and its attachments, if a ny, or the information contained 

email from your system. 

From: Gavin Watson 
Sent: Monday, April 30, 2012 3 :17 PM 
To: Jim Hunter 
Subject: Any luck? 

Were you a ble to find the appraisal we spoke of? 
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suitability reqtJirements Investments in a Fund may_llQt..be..£Uitable for certain investors No assorance can be given that the Fund's 

("IRS"): 

------,adviee-eootaifte afty-epiflitm--ef-eottns r i t -wrttt-en-terbe-ti;;ed;-and-e- arw----,-----

------M�������rlm� rorrra s�.---------------------------------------

Gavin Watson 
Sands Brothers Asset Management, LLC 

This email and attach ments a re being communicated on a confidential basis solely for the purpose of remitting information about 

Sands Brothers Asset Management, LLC ("Sands Brothers"). This email and attachments are not and should not be construed as an 

offer with respect to any fu nd managed by Sands Brothers (a "Fund") . Any investment in  a Fund will be accepted solely on the basis 
of the Confidential Offering M emorandum (the "O M").  This email and attachments in whole or in part will not form the basis of and 

should not be relied upon in connection with a ny subsequent investment i n  a Fund when established or offered. To the extent that 
-----·t-at-e rmmtYmacle---ift-th-is-em--atl--anel-a-tt-aehnwnts-sttmmarire-provisiens-ef-t-he-BM;--t-hey-a-re-qualifleet-in-t-helr-efttirety-by-the-t-effllS-of�---

such.OM. A copy of the O M  must be reviewed prior to making a decision to i nvest i n  a Fund. An investment in a Fund may result in 

loss to an investor. 

Alternative investments such as the Funds are subject to less regulation than other types of pooled investment vehicles, may be 

illiquid and  can involve the use of leverage, making them substantia lly riskier tha n  other investments. Any investor who subscribes, 

or proposes to subscribe, for an investment in a Fund must: ( 1) be a ble to bear the risks involved and (2) must meet the Fund's 

investment o bjectives will be achieved. Any decision to invest in a Fund should be made after reviewing the OM, conducting such 

investigations as the investor deems necessary and consulting the investor's own investment, legal, accounting, and tax advisors in 
order to make an independent determination of the suitability and consequences of an investment in a Fund. 

The following notice is based o n  U.S. Treasury Regulations governing practice before the I nternal Revenue Service (I) any U.S. federal tax 

taxpayer for the purpose of avoid ing U.S. federal tax penalties that may be imposed on the taxpayer; (ii) any such advice is written to support the 

motion or marketing of the transactions described herein (or in any such opinion of counsel); and (ii i) each taxpayer should seek advice based on 
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----�Ttri5tmTatlam:tc:rttactrrnentr-an:being communicated on a conftctential basis sofelyfarthFpurpus"e-ofTemitting informattOJTdbcnorrurt ----

From: Gavin Watson <  > 
Sent: Monday, Ju ly 09, 2012 1:15 PM 

To: Christopher Kel ly; Douglas J. Bisio; John Lanser III; S alvatore Vicari; David LaRocca 

Subject: FW: followup 

Attachments: Trinity communications Jasper TN Fi na l 6.2.12.docx 

Please see attached and below. Thanks . 

Gavin Watson 
Sands Brothers Asset M a n ag e m ent, LLC 

l 

Sands Brothers Asset Management, LLC ("Sands Brothers"). This email and attachments are not and should not be construed as a n  
offer with respect t o  a n y  fu nd managed b y  Sands Brothers (a "Fund"). Any investme nt i n  a Fund will be accepted solely on t h e  basis 
of the Confidential Offering M emorandum (the "OM"). This email and attachments in  whole or in part will not form the basis of and 
should not be relied upon in  connection with a ny subsequent investment in a Fund when established or offered. To the extent that 
statements made in  this email and attachments summarize provisions of the OM, they are qualified in their entirety by the terms of 
such OM.  A copy of the OM must be reviewed prior to making a decision to i nvest in a Fund. An investment in a Fund may result in  
loss to an i nvestor. 

Alternative investments such as the Funds are subject to less regulation tha n other types of pooled investment vehicles, may be 
i l l iquid a n d  can i nvolve the use of leverage, making them substantially riskier than other i nvestments. Any i nvestor who subscribes, 
or proposes to su bscribe, for a n  investment in a Fund must: ( 1} be able to bear the risks involved and (2) must meet the Fund's 
suitability requirements. Investments in  a Fund may not be suitable for certa in  investors. No assurance can be given that the Fund's 
investment objectives will be achieved. Any decision to invest in a Fund should be made after reviewing the OM, conducting such 
i nvestigations as the i nvestor deems necessary and consulting the i nvestor's own investment, legal, accounti ng, and tax advisors in 
order to make an independent determination of the suitability and consequences of an i nvestment in a Fund. 

The following notice is based o n  U.S. Treasury Regulations governing practice before the I nternal Revenue Service ("IRS"): (i) any U.S. federal tax 

advice contained herein, including any opinion of counsel referred to herein, is not intended or written to be used, and cannot be used, by any 

taxpayer for the pu rpose of avoiding U.S. federal tax penalties that may be imposed o n  the taxpayer; ( i i)  any such advice is written to support the 

motion or marketing of the transactions described herein (or in any such opinion of counsel); and (iii) each taxpayer should seek advice based o n  

the taxpayer's p a rticular circumstances from an independent tax advisor. 

From: [mailto ]
Sent: Monday, July 09, 2012 1 : 08 PM 
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Dan J.WiJligan 

 

 

To : Gavin Watson 
Subject: Fw: followup 

Here you are. I see some thi ngs in i t  that I need to talk with them over but this should get you what 
you need. 

Sent from my Verizon Wireless Droid 

---Origina l message-----
From: "Milligan, Dan" 

S nt: Mon , Jul 9, 201 2 1 5: 3 1  :08 G MT+OO:OO 
Subject: RE: followup 

Good morning Jim, 

Attached is the eval uation of the Trinity CATV system located i n  the Jasper/South Pittsburg, TN a rea .  

By using information provided d uring my visit on 6/26/12 and from a past eva luation of  the system I believe 


we have a fair assessment of the cu rrent Trinity CATV system. 


Let m e  know if you have a ny q uestions afte r you have had a chance to look over the document. 

I look forward to assisting you with a ny future needs you may have. 


Best Rega rds, 


Dan M 


Engineering Associates_, Inc. 

From: Jim Hunter 

Sent: Friday, July 06, 2012 5:06 PM · 

To: Mi l ligan, Dan 
Subject: RE: followup 

Dan, 
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The informationJn this email may he confidential and/or privileged This emaills.lntended to be reviewed by only the inciividual . 

[  
------�se ooct mw-.2�u�·��-------------------------------------------------------

[  

H ow's the report co ming? 

Jim Hunter 
Chief Operating Officer 

Trinity Cable 

++++++C O N F I D E NTIALITY NOTICE++++++ 

The information in this email may be confidential and/or privi leged. This email is intended to be reviewed by only the individual or 

organization named a bove. If you are not the intended reci pient or an authorized representative of the intended recipient, you are 

h ereby notified that any review, dissemination or copying of this email and its attachments, if any, or the information contained 

herein is prohibited. If you have received this email  in error, please immediately notify the sender by return emai l  and delete this 

email from your system. 

From: Milligan, Dan 
Sent: Monday, July 02, 2012 1 : 08 PM 
To: Jim Hunter 
Subject: RE: followup 


Jim, I got one more question, how many subs do you have on the FTTH? 


From: Jim Hunter 

To: M i l l igan, Dan 
Subject: RE: fol lowup 

I don't have the invoices readi ly avai lable h owever we have approx. 850K i n  Aurora equ ipment and approx. 875K in  
ARRIS equipment. 

Sent: Monday, July 02, 2012 1 : 34 PM 

lim Hunter 

Chief Operating Officer 

Trinity Cable 

++++++CO N FIDENTIALITY NOTI CE++++++ 

..rn:.-----
organization named a bove. If you are not the intended recipient or a n  authorized representative of the intended recipient, you are 
hereby notified that a ny review, dissemination or copying of this email and its attachments, if a ny, or the information contained 

herein is prohibited. If you have received this email in error, please immediately notify the sender by return email and delete this 

email from your system. 

From: Milligan, Dan 

To: Jim Hunter 
Su bject: RE: followup 

Thxs 

From: Jim Hunter 
Sent: Monday, July 02, 2012 1 :04 PM 
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--------�s�es RBRA meftrtis d tfr HFei*aftt ------------------------------------------

 

ADAMS 

To: Milligan, Dan 
Subject: RE: follow up 

Yes it  is. I t  is Fiber Deep ( N  ode +0) and the ARRIS is FTIH. 

Jim Hunter 

Chief Operating Officer 

Trinity Cabie 

++++++CONFIDENTIALITY NOTICE++++++ 
The information in this email m ay be confidential a nd/or privl!eged. This email is intended to be reviewed by only the individual or 
organization named a bove. If you are not the intended recipient or a n  authorized representative of the intended recipient, you are 
hereby notified that a ny review, dissemination or copying of this email  a nd its attachments, if a ny, or the information contained 
herein is prohibited. If you have received this email in error, please immediately notify the sender by return email a nd delete this 
emai l  from your system. 

Subject: RE: followup 

From: Mil l igan, Dan 
Sent: Monday, Ju ly 02, 2012 11:58 AM 
To: Jim Hunter 

From: Jim Hunter 
Sent: Monday, July 02, 2012 12:11 PM 
To: Mill igan, Dan 
Subject: RE: followup 

ADAMS GLOBAL 
COM M U N I CATIONS 

ADAMS GLOBAL 
FTTM 10J-A2-JBAS-OO 

1505978 POWER SUPPLY AC/DC 15Vo 300mA F-CONN FTTMAX 1000 RFoG O N U  

COM M U  NICATIONS FTTM1000 42/54 1611NM SC/APC O N U  O N LY 

COM M U NI CATIONS 
ADAMS GLOBAL 

1S0598o 

1505979 SC/APC TO SC/APC J U M P ER/J U  M PER F IBER 1 M ETER YELLOW CORDAGE 

COM M U  N I CATIONS 
ADAMS GLOBAL 

CZ-MW01-D01-08-S-A 

SC/APC TO SC/APC J U M  PER/J U M P  ER FI  BER 10 M ETER YELLOW CORDAGE 

COM M U  NICATIONS 

GLOBAL 
CZ-MW02-D02-08-S-A 

C2-MW01-D01-08-S-A: CORWAVE 1 1  1550 FWD Tx 01 S C/APC AC PS 

C2-MW02-D02-08-S-A: COR WAVE 1 1  1550 FWD Tx 02 SC/APC AC PS COM M U N  ICATIONS 
ADAMS GLOBAL 

C2-MW03-D03-08-S-A COM M  U N I CATIONS 

ADAMS GLOBAL 
C H P-DlRRX-S 

C2-MW03-D03-08-S-A: CORWAVE 1 1  1550 FWD Tx 03 SC/APC AC PS 

COM M U NI CATIONS 

ADAMS GLOBAL 
C H P-EDFA-HG-20-1-S 

CH P-DlRRX-S: DIGITAL RETU RN RECEIVER REAR F I BE R  TWO RF OUTPU 

COM M U  NICATIONS 

OCRD04MOOOOP1 

CHP-EDFA-HG-20-1-S: 1 OUTPUT 1530-1562nm H I G H  I N PUT POWER 

ADAMS GLOBAL OCRD04MOOOOP1: BI-DIRECTIONAL OPTICAL PASSIVE 1550 LGX 
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[  

 

Could supply w1th that mfo? 

COMMUNICATIONS 

ADAMS GLOBAL 
ODY04 M6FG6Fl ODY04M 6FG6Fl: CORWAVE I I  DEMUX WAVELEN GTHS 4 LGX SC/APC COM MUN ICATIONS 

ADAMS GLOBAL 
ODY04T6FB6F6BOO O DY04T6FB6F6BOO: CORWAVE I I  DEMUX 4 WGTHS TYCO TRAY COM MUNICATIONS 

ADAMS GLOBAL 
OMY04M6 FB6Fl OMY04M6FB6F1: CO RWAVE II MUX 4 WGTHS LGX SC/APC COM MUNICATIONS 

ADAMS GLO BAL 
OMY04T6FG6F6BOO OMY04T6FG6F6BOO: CORWAVE I I MUX 4 RTN O N LY TYCO F IBER TRAY COM M U NICATIONS 

ADAMS GLOBAL 
TM41AOA0002&0001 TM41AOAD002-G6BDG6BD-G6BD0000-50 EDFA O N LY H FH COMMUNICATIONS 

ADAMS G LOBAL 
TM41BOA1111&0002 TM41BOA111 1-GSB40000-R6R60000-50 REPEATER HFH  COM M U NICATIONS 

ADAMS GLOBAL 
TM41BOA111 1&0003 TM41BOA1111-GSB40000-R7R70000-50 REPEATER HFH  COM MUN ICATIONS 

ADAMS GLOBAL 
TM41 BOA111 1&0004 TM41BOA111 1-GSB40000-R8R80000-50 REPEATER H F H  COM MUNICATIONS 

Above is the ARRIS equipment purchased and added si nce the last appraisal. The Aurora equipment was on the 
appraisal .  What are your questions on it? 

Jim Hunter 

Chief Operating Officer 

Trinity Cable 


-++++++CONFIDENTIALITY NOTICE++++++ 
The information in this email may be confidential a nd/or p rivileged. This email is intended to be reviewed by only the individual or 
organization named a bove. If you are not the intended recipient or an auth orized representative of the intended recipient, you are 
hereby notified that any review, dissemination or copying of this email and its attachments, if a ny, or the information contained 
herein is prohibited. If you have received email  in error, please immediately notify sender by return email a nd delete this 
email from your system. 

From: M i ll igan , Dan · 
Sent: Monday, July 02, 2012 7:51 AM 
To: 
Cc: Brewer, Tracey 

Subject: followup 


Tried a couple ti mes l ast week to get a hold of you to clea r up a couple of q uestions. 


The pictures I took of the added F/0 eq uipment from ARRIS and AURORA d id not give me e nough detail to ID 


the modules being used i n  the chassis. 


you me 

Once I have that I should be a bl e  to get the new eval uation to you first thing to mo rrow. 
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Sorry for the delay. 

Thxs,
Dan M 

Dan Milligan 
Engineering Associates.� Inc. 
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hereby anv reviewLdissemination cop'llng ancl_lt? att<Jchment!;, a rw, 

 

Subject: Investment 

-----athwo te-:-H:ool:lgh-t-tt;-best-to-fil+-trt-t+re-fflffifffl-aOOfl-ift"<l-Way-itTwhleh-yot:t-em.tld-ee!ft-ftlelete-aftd-te-----

Trinity Cable. TJ.C 
  

 
 

 

[  

From: Jim H u  nter 

Sent: Friday, May 03, 2013 6:31 PM 

To: David LaRocca 

Cc: Gavin Watson 

Subject: FW: Investment Confirmation 

Attachments: SBVC G M P  Trinity 12312012 Investemnt confirmati on.pdf 

Jim Hunter 

Chief Opera tin g Officer 

Trinity Cable 

++++++CONFI DENTIALITY NOTICE++++++ 

The information in this email  may be confidential a nd/or privileged. This email is i ntended to be reviewed by only the individual or 
organization named a bove. If you are not the intended recipient or an auth orized representative of the intended recipient, you are 

n otified that or  of this email  if or the information contained 
herein is prohibited. Ifyou have received this email in error, please immediately notify the sender by return email and delete this 
email from your system. 

From: Laura Young [m 
Sent: Friday, May 03, 2013 10:15 AM 
To: 'Jim Hunter' 

RE: Confirmation 

J im, 

My apologies i n  the time it took. I had some searching to do i n  my e-mai ls to find the information. 

I have answered what I could. Some of the information is not avai lable to me, and I am not sure if payment terms, etc. 

changed when things changed from the bankruptcy. The i nvestment dates I gave was after reorganization, which I 


enter) rather than hand-write i n  the information. You may know the answer to the items that are bla nk. 


Regards, 


fl.  

From: Jim Hunter 
Sent: Monday, Apri1 29, 2013 5:14 PM 

S E C-CGS-E-0033358 
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To: La ura Young 
Subject: FW: Investment Confirmation 

Laura, 

Can you complete this and forward back to me. 

Thanks 

Jim Hunter 

Chief Operating Officer 

Trinity Cable 

++++++CONFI DENTIALITY NOTICE++++++ 
The information in this email may be confidential and/or privileged. This email is intended to be reviewed by only the individual or 
organization named a bove. If you are not the intended reci pient or an authorized representative of the i ntended recipient, you are 
hereby notified that a ny review, dissemination or copying of this email and its attachments, if any, or the information conta ined 
herein is prohibited. If you have received this email in error, please immediately notify the sender by return email a nd delete this 
email from your system. 

From: David LaRocca 

To: 'j 
Cc: 'Gavin Watson'; 'J ohn Lanser III' 
Subject: FW: Investment Confirmation . 

James, 

confirmation at your earliest convenience I would appreciate it. 

Thank you. 

Day:id P. LaRocca, CPA 

Cornick Ga rber Sa ndler 
A<:cOiJt)t;lhU!'iMW!on 

 Thi nk before printing this email - you could save a tree! 

From: David LaRocca 
Sent: 02/20/2013 12:12 PM 
To: ' ' 

2 
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-----""r.ohihited If you have..recei¥ed-thiS-&;mail..in-err.or,-please..contacUhe-sender-imrnediatcly..and-delete..the-materiaLfrom-aeycomputer:.-----

Cc: 'Gavin Watson' ;  'John Lanser III' 
Subject: Investment Confirmation 

James, 

Hel lo, my name is David LaRocca, and I am the audit m anager for the Sands Brothers Venture Capital Funds & The 
Genesis Funds. Attached please find the investment confirmations for the year ended December 31, 2012. If you could 
p lease complete the attached confirmations and return them to me di rectly either via scan& email, fax or to the address 
l isted below I would greatly appreciate it. 

Thank you. 

David. 

Da'l'i d P. LaRocca, Cl'A 

Cornick Garber Sandler 
Ccrti:fl..'<'t Pub!!<: t\{(Q�mtllnt:s & Mv<!<>r  

 Think before pri nting this email - you could save a tree! 

DISCLAIMER: 
This e-mail is intended solely for the person or entity to which it is addressed and may contain confi dential and/or privil eged 
information. Any review, dissemination, copying, printing or other use of this e-mail by persons or entities other than the addressee is 

Circular 230 Disclosure : 
Pursuant to U.S. Treasury Department Regulations, we advise you that, unless otherwise expressly indicated, any tax advice contained 
in this communication, including attachments and enclosures, is not intended or \vrittcn to be used, and may not be used, for the 
purpose of (i) avoiding tax-related penalties under the Internal Revenue Code or (ii) promoting, marketing or recommending to 
another party any tax-related matters addressed herein. 
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-- --cs25 fh1rd Avenue, New York, NY 10022 the Information below: 

renegotiated 

ere-any-interest-mwments-been-waived-or-fumiven-dttrirtl::l 
• 

QrinciQal i 
. 
i 

maturit  I "1\iiercnant Partners, tP •• �l3 I 
I 
I 
I 

paid I 
payable 

t-'an:ners, Lt-' at uecemoer ;:n ,  .o::u·1 L l.'JUTHlNG nuurw:.u 

Rrincipal paid 

201 2 ilan.y amount and ct.ate_and reason not oafd? 
repay:ment 

' ----------- --.,. -,··· - -- · =-··-=15 va1i�y iiri;;;G�,;..;ich,.cr os831 <mi661':75oa"t'{'io3) �65iii.li- .-- ···- -- '"-""""-  

Genesis Partners,  LP 


December 31 , 20 12  

James Hunter 
y Cable 

Re: Trinity Cable 
Dear: James Hunter 

In connection with the audit of the financial statements of Genesis Merchant Partners, LP as of December
31 , 2012 and for the year ended, please confirm to our independent auditors, Cornick Garber and Sandler, 

Form of Investment held by th e Genesis Merchant Partners , LOANLP as of December 31,  201 2  

Were any of the terms of the investment been NOduring 2012, if yes please expla in? 

201 2. if yes fo r what dates and am ounts? NO 

The amount of the initial investment $2 , 4  9 1 , 4  2 9  


List Additional Investments with the fund, if applicable N I A 

The date of the investment made by Genesis Merchant 

Partners, LP, LP on the investment listed above 09/21/201  1 

The date of the of the investment made by Genesis 


The amount of the investment balance made by Genesis 
$2 , 4  91  , 429  Merchant Partners, LP at December 31, 201 2  


The amount of interest during 201 2  to Genesis 
 $ 0Merchant Partners, LP 


The amount of interest to Genesis Merchant 


The interest rate of the investment $2MIL @ 1 0 %  ; $ 4 92 , 4  2 9  @ 12% 
The amount of during 201 2  - $ 1  


Were any principa l payments waived o r  not paid during 
 NO 
The terms of the investment 


Collateral related to the investment and value as of 

December 31 , 2012 

,.--.  · - """ 661 

-1

S EC-C GS-E-003336 1  

SEC-NY8127 -000097928 
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Options 

guarantees 

 
 
 

  

I 

sincereC..-""1 
K  

CONFIR N : 

Tftle: 

'-•< ---•..;_u·.--c:.-.--•-...:.---·-· · 'i;........,_· · - · ..,. ,Ol.<,.,..,.. _ ..,,,_,.. . .-...._,._..,..,.._ :.,; , . ,J.,;.o.-.'-....r""" -· -·:;,.  

Genesis i\1erchant Partners, LP 
• • • ; : f':"•  • 

Iheld by Genesis Mercha nt Partners, LP at 
December 31 ,  2012 and value (number of shares, par 
value, exercise price, terms) 

Has Genesis Merchant Partners, LP made a ny 
for the benefit of your company? 

Other Comments: 

Your prompt attention to this request will be appreciated. A self-addressed stamped envelope is enclosed 
for your reply. In addition to mai ling please fax a copy of the confirmation response directly tp our auditors 
at 21 2-557-3936, attention Leonard Weinstock. 

Christopher 
***** 

The infonnation above is complete and accu rate as of the date ind icated, except as described
below: 

By: 

Date: 

Exceptions: 

"h?"" · · •.............. . ...,. - .,_., _ _.. ... 

16 Valley Drive, Greenwich, CT 06831 (203) 681-75<:10 t {203) 661-6500 f 

.?. 

S E C-CGS-E-0033362 
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-------���3±,��-�----------------------------------------------------

-----------------

Class of Shares comoN 
------------------

------------------------------

$14 9 , 395  -- --------------------

response 

St:ely, . ,  

C!mst l' 

..... 

the enclosed prepaid envelope will be greatly 

Sands Broth ers Venture Capital II LL C 


December 3 1 , 2012 

James Hunter 
Trinity Cable 

To whom it may concern : 

Cornick, Garber & Sandler, LLP, certified public accountants> 
are auditing our financial statements as or 

For purposes of independent verification only please confirm our 
investment in your securities_ 

Number of Shares/Principal Amount $ 14 9 ,  3 9  5 

Convertible Features 

Other Attributes 

Date of Investment 09/21/2  012 

ount of lnvcstrncnt 

Company Name Signed By Title 

Your prompt 
appreciated. 

.. _.. 

SEC-C GS-E-0033363 
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Features---------------� 

Attributes------------------

9/21/2  
---------------------

------------A-rnrrnnf ••flnuA.,Imen�-,�-t;-<'l--«-'TtJr------------------------------------------

prompt response prepaid envelope greatly 

smn:; 
C h llyv ---------------------------

------------ -

Date a fin vestment o o 11  

Corcick, Garber & dler, LLP, certified public accountants, 
, are auditing our financial statements as of 

December 31 ,  2012. 

San ds Broth ers Venture Capital III LLC 
15 

December 3 1 ,  20 12 

James Hunter 

edar 

For purposes of independent verification only please confirm our 
investment in your securities. 

Number of Shares/Principal Amount $ 1 , 2 5 9 , 57 9 

Class of Shares COMMON 

Convertible 

Other 

Company Name Signed By Title 

Your in the enclosed will be 
appreciated. 

S EC-C GS- E-0033364 
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u n  
 

Number of Shares/Principal Amount -··  - $_9_9 :-.' s_9_7 ______ _ 

Features-----------------

Attributes-----------------� 

Investment o9721/2 011 
---- -------------------

--------------Anumn�ffuv�mrnm�==��.��7�===================-----------

n

________ 
prompt response prepaid 

y 

 

Date of 

Sands Brothers Venture Capital IV LL C 
Valley Drive 

Greenwich, Connecticut 06831 

3 02 

Fax: 203-661-6500 

December 3 1 ,  2012 

ofasare auditing our financial statements 
ts,ntaacco ciblup& Sandler, LLP, certified Cornick, Garber 

December 3 1 ,  2012. 

For purposes of independent verification only please confirm our
investment in your securities. 

Class of Shares coMMON 

Convertible 

Other 

Compa y Name Signed By Title 

Your in the enclosed envelope will be greatly
appreciated. 

S E  C-C GS-E-0033365 
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should be relied in with subseq uent Fund estabflSFieOorofrerecr:-To the that 

-------"A'-'It"'"em.a:tL'llLinvestments Functs_ar..e_s_ubject t �.tioo_tban other ;ty_p_es_ol_p_p_Q]_ruj__jQILe tmerrLY_ehicLes, may 

From: Salvatore Vicari 

Sent: Monday, April 09, 2012 1 1:24 AM 

To: 'Gavin Watson'; Douglas J .  Bisio 

Subject: RE: MD Fragrance 

Any chance we can get a draft or internal financials prior to May 1 . .. . . . . . . . . .. . .that date may be too late to get comfortable 
with the valuation. 

Sal 

From: Gavin Watson 
Sent: Monday, April 09, 2012 1 1 : 17 AM 
To: Douglas J.  Bisio 
Subject: RE: MD Fragrance 

They a re supposedly getting them ready this m onth and  they should be avai lable on 5/1. Those wil l  be 2011 full-year 
financia ls. 

Gavin Watson 
Sands Brothers Asset Management, LLC 

This email and attachments are being communicated on a confidential basis solely for the purpose of remitting information about 
Sands Brothers Asset Management, LLC ( "Sands Brothers"). This email and attachments are not and should not be construed as a n  
offer with respect t o  a n y  fund managed b y  Sands Brothers ( a  "Fund") .  Any investment i n  a Fund will b e  accepted solely on  t h e  basis 
of the Confidential Offering M emorandum (the "OM"). This email and attachments in  whole or in part will not form the basis of and 

not upon connection any investment in a when extent 
statements made in this email and attachments summarize provisions of the OM, they are qualified in their entirety by the terms of 
such OM.  A copy of the OM must be reviewed prior to making a decision to i nvest in a Fund. An investment in a Fund may result i n  
Joss t o  an investor. 

suc..b_as_ib__e be 
i l liquid and can i nvolve the use of leverage, making them substantially riskier than other investments. Any investor who subscribes, 
or proposes to subscribe, for a n  investment in a Fund must: (1) be able to bear the risks involved and (2)  m ust meet the Fund's 
suitability requirements. I nvestments in a F u nd may n ot be suitable for certain investors. No assurance can be given that the Fund's 

1 
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("IRS"): 

 

 

 
 
 

 

------I-'P'Nie:mase-FemembeHhe-eRVir-enment-before-printing--this-emair.!.--1�111111111..-="'!!-------------

-------------error, nk-your.--·-------------------------------------------------------------------------------------------------------------------------

[mailto:svicari@cgscpa.com] 

i nvestment objectives wil l  be achieved. Any decision to invest in a Fund should be made afte r reviewing the OM, conducting such 

i nvestigations as the investor deems necessary and consulting the investor's own investment, legal, accounti ng, and tax advisors i n  

order to make a n  independent determination of t h e  suitability and consequences o f  an i nvestment i n  a Fund. 

The following notice is based on U.S.  Treasury Regulations governing practice before the I nternal Revenue Service (i) any U.S. federal tax 
advice contained herein, including any opinion of counsel referred to herein, is not intended or written to be used, and cannot be used, by any 

taxpayerfor the purpose of avoiding U.S. federal tax penalties that may be imposed on the taxpayer; (ii) any such advice is written to support the 
motion or marketing ofthe transactions described herein (or in any such opinion of counsel); and (iii) each taxpayer should seek advice based on 
the taxpayer's particular circumstances from an independent tax advisor. 

From: Douglas J. Bisio [ 
Sent: Monday, Apri l 09, 2012 1 1 : 16 AM 
To: Gavin Watson 
Subject: FW: MD Fragrance 

Gavin - I thought I heard you say the financials will be ready by the end of the month? Please confirm, also is this for th e 
12/31/11 fi nancials? 

Doug las J. Bisio 
President 
Greenwich Fund Services 

IRS CIRC ULAR 230 DISCLOSURE: To comply with IRS regulations, we are required to inform you that unless expressly stated otherwise, any 
discussion of U.S. federal tax issues in this correspondence (including any attachments) is not intended or written to be used, and cannot be used, (i) 
to avoid any penalties imposed under the Internal Revenue Code, or (ii) to promote, market, or recommend to another party any transaction or matter 
addressed herein. 

DISCLAIMER: The information in this message is confidential and may be legally privileged. It is intended solely for the addressee. Access to this 
message by anyone else is  unauthorized. If you are not the intended recipient, any disclosure, copying, or distribution of the message, or any action or 
omission taken by you in reliance on it, is prohibited and may be unlawful. Please immediately contact the sender if you have·received this message in 

From: Salvatore Vicari 
Sent: Saturday, April 07, 2012 3:43 PM 
To: Douglas J. Bisio 
Subject: MD Fragrance 

Doug-

Any update on the financials from M D? 
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mm Twitter I Linkedln 

Salvatore Vic a!i, CPA 

Cornick Garber Sandler 
�riff'� rvblk A.;cOI,InlMIU il< A<M'I'ot  

j] Thi n k  before printing this email - you could save a tree! 

DISCLAIMER: 
This e-mail is intended solely for the person or entity to which it is addressed and may contain confidential and/or privileged 
information. Any review, dissemination, copying, printing or other use of this e-mail by perseus or entities other than the addres see is 
prohibited. Ifyou have received this e-mail in error, please contact the sender immediately and delete the material from any computer 
Circular 230 Disclosure: 

Pursuant to U.S. Treasury Department Regulations, we advise you that, unless otherwi se e:-.>pressly indicated, any tax advice contained 
in this communication, including attachments and enclosures, is not intended or written to be used, and may not be used, for the 
purpose of (i) avoiding tax-related penalties under the Internal Revenue Code or (ii) promoting, marketing or reconunending to 
another party any tax-related matters addressed herein. 
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investigations consulting legal, 

("IRS"): 

marketing tra nsactio_fls_describe_clherein (or a ny OJJinion counsel); a_rlQ_(iii) _ea_fh taxpayer 

From: Gavin Watson 

Sent: Wed nesday, J u ne 13, 2012 10:13 AM 

To: Sa lvatore Vicari; David LaRocca 

Subject: M D  Su rprise 

Attachments: 20120604 AR Report M D. PDF; INVENTO RY 05.31.2012.xlsx 

See attached AR aging report and i nventory report. Let's discuss this a s  well on our conversation this afternoon. Let me 

know what t ime yo u would l i ke to do it. 2pm or later works best for m e. Tha n ks. 

Gavin Watson 

601 Lexi ngton Avenue, 51st Floor 

New Yo rk, NY 10022 

This email and attach ments are being communicated on a confidential b asis solely for the purpose of remitting i nformation about" 
Sands Brothers Asset Management, LLC ("Sands Brothers"). This email a nd attachments are not and should not be construed as an 
offer with respect to any fund managed by Sands Brothers {a "Fund").  Any investment in  a Fund will be accepted solely on the basis 
of the Confidentia l  Offering M emora ndum (the "OM"). This email and attachments in  whole or in part will not form the basis of and 
should not be relied upon in connection with any subsequent investment i n  a Fund when established or offered. To the extent that 
statements made in this email and attachments summarize provisions of the OM, they are qualified in  their entirety by the terms of 
such O M  . A copy of th e OM m ust be reviewed prior to making a decision to invest in a Fund. An investment in  a Fund may result in 

Alternative investments such as the Funds are subject to less regulation than other types of pooled investment vehicles, may be 
i ll iquid a n d  can involve the use of leverage, making them substantially riskier tha n  other i nvestments. Any investor who subscribes, 
or proposes to subscribe, for a n  investment in a Fund must: (1) be ab le to bear the risks involved and {2) must meet the Fund's 
suitability req uirements. Investments in  a Fund may not be suitable for certa in i nvestors. No assurance can be given that the Fund's 
investment o bjectives will be achieved. Any decision to invest in a Fund should be made after reviewing the OM, conducting such 

as the investor deems n ecessary and the investor's own i nvestment, accounting, a nd tax advisors in  
order to make a n  independent determination of the suitability and consequences of an i nvestment in a Fund. 

The fo llowing notice is based on U.S.  Treasury Regulations governing practice before the Internal Revenue Secvice (i) any U.S. federal tax 
advice contained herein, including any opinion of counsel referred to herein, is not intended or written to be used, and cannot be used, by any 
taxpayer for the.pu rpose of avoiding U.S. federal tax penalties that may be imposed on the taxpayer; (ii) any such advice is written to support the 
motion or of the in such of should seek a dvice based on 
the taxpayer's particular circumstances from a n  independent tax a dvisor. 
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From: Gavin Watson 

Sent: Friday, May 03, 2013 12:08 PM 

To: Salvatore Vicari; David La Rocca 

Cc: J eff Uma nsky; Doug las Bisio; John La n ser; Chri stopher Kelly 

Subject: M D  

Sal/David, 

The drop box has been updated with the photos of the M D  storefronts and main warehouse/storefront. Let me know i f  this 
closes that one out. 

02HR will be completed within the next few hours. Nascent/Nery's we are waiting on deposition docs and wil l  hopefully have 
those today as well .  

Progressive is i n  progress. I have spoken to the Cantor folks and they will hopefully have a valuation on the portfolio to us by 

n ext week. 

Gavin Watson 
Portfolio Manager 

S E C-C GS-E-0034036 

SEC-NY8127 -000098603 
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Page 1 
UNITED STATES SECURITIES AND EXCHANGE COMMISSION 

In the Matter of: 

SANDS BROTHERS ASSET MANAG EMENT LLC ) AP File No. 

STEVEN SANDS. MARTIN SANDS 

PAGES: 1 throu gh 12 

PLACE: Securities and Exchange Commission 

New York Regional Offi ce 


Brookfield Place 


200 Vesey Street 


New York, New York 10281-1022 


DATE: Tuesday, December 2, 2014 


The above-entitled matter came on for investig;;:�tion, 


pursuant to notice, at 9:31 a.m. 


Page 2 
1 APPEARANCES: 

2 CAMERO N ELLIOT, JUDG E 

3 On behalf of the Securities and Ex change Commission: 

4 NANCY BROWN, ESQ. 

5 JANNA BER KE, ESQ . 

6 Secu rities and Exchange Commission 

7 Division of Enforcement 

8 200 Vesey Street 

9 New York, New York 1 028 1-1  022 

Page 3 
1 P R O C E E D I N G S  

2 JUDGE ELLIOT: Let's go on the record. We're 

3 here in the matter of Sands Brothers Asset Management LLC, 

4 Steven Sands, Martin Sands and Christopher Kelly, 

5 Securities and Exchange Commission administrative 

6 proceeding, file number 3-16223. My name is Cameron 

7 Elliot presiding as Administrative Law Judge. May I have 

8 appearances from counsel, please. 

9 MS. BROWN: Yes, Nancy Brown and Janna Berke 

10 for the Division of Enforcement. 

ll MR. KAPLAN: Martin Kaplan and Robyn Paster 

12 for the Respondents excluding Mr. Kelly. 

13 MS. BROWN: Your Honor, we have been in 

14 contact with Mr. Kelly and we told him that in light of 

15 Your Honor's order yesterday he did not need to 

16 participate, h owever I have his phone number and can 

17 certainly tie him in if the Court thinks that's 

18 appropriate. 

19 JUDGE ELLIOT: Very well, I don't expect him 

20 to be here. This is our first pre-hearing conference and 

21 the main issue we need to address is the pre-hearing 

22 schedule. Before I get to that though let me address a 

23 couple issues. 

24 First of all,  it appears to me from the 

25 returned certified mail cards that the service date, that 

Page 4 
1 is the date of receipt of the OIP or the date that the OIP 

2 was signed for was November 3rd but I see the Division 

3 represented in the motion to adjourn the hearing that the 

4 service date was October 29. What makes you think it was 

5 October 29, Ms. Brown? 

6 MS. BROWN: Your Honor, that was simply the 

7 date that the OIP was i nstituted, so the .date of service, 

a I mean that's When the actual OIP was sent out but the 

9 Court is correct of course that the green card governs and 

10 the green card would sit at the November 3rd and November 

11 5th.On behalf of the Respon dents: 

12 JUDGE ELLIOT: Very well, all right. So the MARTIN KAPLAN ,  ESQ. 

ROBYN PASTER, ESQ . 13 service date will be November 3rd and I will calculate the 

14 14 due date for my initial decision on that basis. Gusrae, Kap lan, Nusbaum, PLLC 

15 15 Now I see that the Respondents except for Mr. 

New York, N ew York Kelly have filed an answer, I also see in the motion to 

1 20 Wall Street 

1 8  
adjourn that the Division has made the investigative file 

available. 


All right, so now we have to figure out the 


20 pre-hearing schedule. Let me start with this and I'll 

2l direct this to Ms. Brown first. How long do you think the 

22 hearing would last in this case or how long do you think 

your case in chief would last, leave it that way? 

MS. B OyvN: Your Honor, no more than five 

days. 

1 ( Pages 1 to 4 )  
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1 Page 5 Page 7 
JUDGE ELLIOT: I notice that the charge or MS. BROWN: None, Your Honor. 2 2charges I guess, the al leged violations are not scienter J U DGE ELLIOT: Mr. Kaplan? 3 3based, that is they don't require proof of scienter. Mr. MS. BROWN: No, sir. 4 4Kaplan, do you agree with that? I J U DGE ELLIOT: Let's do that and I will not 5 IMR. KAPLAN: Yes, I do although I think the I 5 set a date for any future hearing, I want to see the 6 6mental state of the Respondents and how it occurred will parties briefs first and if it turns out that we need a 7 7be very relevant to the proceeding. hearing, then we'll just hold another pre-hearing 8 I 8JUDGE ELLIOT: Well that may be, I don't doubt conference and we'll set the hearing date then. 9 l 9that but the reason I mention this is because I'm Let me ask you another question. It looks to 

I10 
Iconsidering in essence bifurcati ng the case in the f l  o me and maybe I 'm wrong, it looks to me like one of the 


11 following way. First, we would have a round of 1 1 1 individual Respondents is in Long Island and one is in 
12 1 12dispositive motions and this would be -- I would expect Greenwich. Mr. Kaplan, is that right? 13 anyway that if I were t o  resolve anything it might resolve , u  MR. KAPLAN: That is correct. 14 j 1415the question of lia bility, it might not resolve the MS. BROWN: Where would you suggest we hold 15 question of liability but I would not necessarily expect the hearing? 1617 1 117
6that i t  would resolve the quest ion of sancti ons i f  I were MR. KAPLAN: In  Manhattan. 

t o  get t o  t h e  point of sancti ons. So w e  might have to JUDGE ELLIOT: Very good. I assume that's 18 r8have a hearing i n  any event but I think t hat given the acceptable to you, Ms. Brown. 19 
l 
19fact that the charges are not scienter based that i t  might MS. BROWN: Yes, Your Honor. 2 0 1 20b e  a way of stream lining the case and shorte ning the JUDGE ELLIOT: Any hearing we do hold will be 2 1 1• 221hearing i f  we were t o  have a round of dispos itive motions in Manhattan. Now, Mr. Kaplan, if you would like to file 22 2first and then have a hearing. So let m e  first ask the your own motion for summary disposition, that's fine but 23 Division what are your views on that? I'll hold you to the same schedule as the Division. The2 4 232425
MS. BROWN: That's totally i n  line with our Division of course will have to because they have the 25 views, Your Honor, I was going t o  raise t hat with respect burden of proof. You don't need to make this decision 

Page Page 81 I 1to the entity. Because it's not a scienter based now, Mr. Kapl an, you can decid e whether you want to d o  2 2violation we think that it would be a fairly simple matter that later but if you do file a cross motion, then you 3 3to establish for summary disposition the entity's have the same schedule that the Division does. 
4 violation of the custody rule. 4 MR. KAPLAN: Thank you, Judge.
5 5JUDGE ELLIOT: I'm not sure that I see the JUDGE ELLIOT: I encourage the parties to 6 distinction between the entity and the individuals since 6 serve each other with filings electronically. Of course7 7the entity only acts through the individual officers but you'll have to file hard copies with the secretary but if 
8 in any event, all right, I understand your position. Mr. 8 you want to send me a courtesy copy, you can send it to me 9 9· Kaplan, what are your views? electronically at our e-mail box, alj@sec. gov. 10 1M R .  KAPLAN: I think that an orderly way of o Now I think thafs it on my part, I don't have 11 11proceeding a n d  I understand your proposal, I think it's anything more to discuss. Ms. Brown, i s  there anything 12 12sound. else we need to talk about?13 13JUDGE ELLIOT: Very well. So let's see, I'm MS. BROWN: Yes, Your Honor, I just want to 14 14thinking that given the upcoming holidays that we should raise an issue. I've already raised it with Mr. Kaplan, 15
1615 

18 

probably have briefs due in the middle of January. So let hopefully we can resolve it  but it's .. important · I think 
me look at my calendar. 16 that the Court have an early warning that this issue is 

(pause) 1718 brewing because i t  effects potentia lly the integrity of 

JUDGE ELLIOT: Let me throw out the following the proceeding. So I want to make sure it's on the record 

schedule as a possibility. Motions for summary a n d  h a s  been a t  least raised. 19
20
disposition would be due Friday, January 16. I'll give Mr. Kaplan represented in the investigation 21
you three weeks for an opposition, so that would be both Mr. Kelly who as Your Honor is aware has submitted an 22
oppositions due Friday, February 6, and then reply briefs offer of settlem!'nt for the Commission's consideration as 

would be due Monday - no, Monday, February 16th is 23 well as the re�aining Respondents, Sands Brothers Asset 

Presidents Day, so let's say Tuesday, February 1 7th. Any Management and Steven Sands and Martin Sands. So as a 24
.25 
2223 
2021 
24 

! 25objection to that schedule? Ms. Brown? res ult there may be because of that dual representation 
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Official Reporter. 

23 

2 5  

Admini s t ra t i ve P roceedi ng s  	 1 2 / 2  / 2 0 1 4 

1 4  


JUDGE ELLIOT: All right, very well. Counsel, u I further certify that this proceeding was recorded 

1 5  


thank you very much. This matter is adjourned. by me and that the foregoing transcript was prepared under 


(Whereupon, at 9:41  a . m . ,  the pre-hearing 15 

conference was adjourned.) 
 16 
my direction. 

* * * * *1 7  	 19
18
1 8  


1 9  


2 0  2 0  


2 1  2 1  


16 
 Date: , 2014 


22 

2 3  


2 2  


24 
24 


2 5  


12 


19 	 18 that this is the original, complete, true, and accurate 
19 
transcript that has been compared t o  the reporting or 2 0  

2 o recording accomplished at the hearing. 2 1  

2 1 


2 2  
 2 2 


2 3  
 2 3  Proofreader Date 

2 4  2 4  


2 5  	 2 5  
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Page 	 Page 
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2 I ,  Peggy Miller, hereby certify that the 2 

3 foregoing transcript consisting of 12 pages is a complete, 


3
4 true and accurate transcript of the pre-hearing 


5 conference, held on Tuesday; December 2, 2014, at 200 
7 	 4

6 	 Vesey Street. New York, New York, in The Matter of Sands 


Brothers Asset Management, LLC, Steven Sands, Martin 
 5 PROOF READE R'S CERTIFICATE 8 	 6
Sands, File No. 3-16223. I further certify that this 9 	 7
proceeding was recorded by Nicole Pino and that the In the Matter of: Sands Brothers Asset Management, LLC 


10 foregoing transcript has been typed and proofread by me. 8 Steven Sands, M artin Sands 


11 
 9 
File Num ber: AP 3-16223 


10 Date: December 2, 2014 
1 2  

11 Location: 200 Vesey Street, Suite 400 
1 3  
 12 New York .. New York 

1 4  
 1513


15 TypisVProofreader Date 14 This is to certify that I, Peggy Miller, the 
16 undersigned, d o  hereby swear and affinn that the attached 17 
 1 6  proceedings before the United States Securities and 

18 Exchange Commission were held according t o  the record and 17 
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1 some issues of conflict that m ay permeate these I 1 

2 proceedings, pa rticularly if Mr. Kelly were to be called I 2 

3 as a witness. 


4 So as I say, Mr. Kaplan and I have been 
 I : 
5 discussing this is  sue, we will continue to discuss it and 5 

6 I will return to the Court as appropriate should ou r 
 6
7
7 	 discussions not p roduce a satisfactory resolution. 8
8 J U D G  E ELLIOT: Very will. Mr. Kaplan. 

9 anything else we need to talk about? 9 

1 0  MR. KAPlAN : I'm not going to comment on the 
 1o11
1 1  staffs stateme nt, I ' l l  wait. No,  I have nothing else, 

1 2  Your Honor. 	 12 
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Sands Brothers Asset Management, LLC 

Steven Sands, Martin Sands 
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1 4  
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:: 3  

I 

j 

J 

address·; 

l 7  

2 5  

2 5  

Chr i s t oph e r  Kel l y  	 Apr i l  2 2 ,  2 0 1 3  

Page s l  Page 	 7 
Q. Mr. Kelly, what is your date of birth? 

A. 1 0/27/57. 

0. And do you have a personal e-mail 

A. Yes. 

Q. And what is that e-mail address? 

A. CRKPrime@Yahoo.com. 

0. Do you have a professional e-mail address? 

A. Yes. 

0. And what is that address? 

A. CKelly@SandsBrothers.com. 

Q. Mr. Kelly, would you briefly describe your 

post high school educational history? 

A I sometimes use another e-mail address. 

Q. Please. 

A. CKelly@CYPRS.com. 

Q. If at any point you need a break to stretch 

your limbs, just let me know and I will take a break. 

A. Okay. 

Q. Mr. Kelly, could you please state and spell 

your ful l name for the record. 

A. Christopher Kelly; C-H-R-1-S-T-0-P-H-E-R 

K-E-L-l-Y. 

a. Do you have a middle initial? 

A. R, as in Robert The initial R. 
1 0  Q. And your middle name is? 

l l  A. Raymond, R-A-Y-M-0-N-D. 

1 2  Q .  M y  name i s  William Edwards. I a m  a n  attorney 

1.3 	 with the Enforcement Division O F  the U.S. Securities and 

1 4  Exchange Commission. I am an officer for the purposes of 1 1 4  
today's proceeding. ! 1 5  

Page 6 
Securities Laws. However, the facts developed in this 

investigation might constitute violations of other federal 

or state, civil or criminal Jaws. 

Mr. Kelly, prior to opening the record today 

I showed you a copy the Fonmal Order of Investigatio n; 

correct? 

A. Yes. 

Q. Do you have any questions about this 

document? 

l O  A. No. 

1 1  Q. Also, before opening the record this momlng, 

1 2  I showed you a copy of a document that was previously 

l J  marked as Exhibit 1, which is SEC Fonm 1662. Mr. Kelly, 

do you have any questions about this document? 

A. No. 

l 6  Q. Great. 

l 7  Mr. KeHy, are you represented by counsel 

l 8  here today? 

1 9  A. Yes. 

2 0  MR. EDWARDS: Would counsel please Identify 

2 
3 
4 
5 
6 
7 
8 
9 

1 0 

l l  
1 2  
1 3 

l o  

l B  
1 9  
2 0  

With me is Wendy Teppenman who is also an 1 6  Q. Again, could you please describe your post 

attorney with the Enforcement Division of the U.S. 1 7  high school educational history? 

Securities and Exchange Commission, and she, too, is an 1 8  
officer of the Commission fo r the purposes of this 1 9  
proceed ing. 2 0I 

A College and Jaw school. 

0. And where did you attend college? 

A The University of Virginia. 
2 1  2 1I
2 2  	 and Exchange Commission captioned "Sands Brothers Asset I 22 

Management Venture Capital Funds," NY-081 27. The purpoJ 2 3 

This is an Investigation by the Securities Q. And law school? 

A. The University of Virginia School of law. 

2 3  j Q. Have you ever held any securities licenses? 

2 4 
2 5  

2 4  A 7.of the investigation is to detenml ne whether there have 

been violations of certain provisions of the Federal 

A. 

Q. A Series 7? 

Page 8 
A Yes. 

2 Q. And any others? 

3 A. No. 

4 Q. Are you a CPA? 

5 A No. 
6 0. And, Mr. Kelly, where are you currently 

employed? 


s A. Sands Brothers Asset Management. 


9 0. How long have you been at SBAM? 

1 0  A. Approximately five years. 

1 1  Q. So that would mean that you started working 

l 2  at SBAM in 2008? 

1 3  A Yes. 

l 4  Q. Do you remember the month by chance? 
"l 5 A. April. 


1 6  Q. Of 2008. 


1 7  And if you could, just take me through the 


1 8  different jobs you've had at SBAM since you started i n  


1 9  April o f  2008. 


2 0  A. Chief Operating Officer and Chief Compliance 


2 1  	 themselves? 2 1  Officer. jMR. KAPLAN: Certainly. Martin H. Kaplan, 	 1 2 :2  Q. And have you had those two titles since you ! 
Gusrae Kaplan & Nusbaum PLLC, 120 Wall Street, New YorJi. 2 3  bega.vworking at Sands Brothers in April of 2008? 

1. 4  New York 10005. 	 2 4  " A ,Yes.I 
To my left is my associate, Robyn Paster. 	 1 2 5  0. Do you currently have those two titles? 
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SECURJTIES AND EXCHANGE C01\1J\HSSION 
Washington, D.C. 20549 

Supplemental Information for Persons Requested to Supply 

Information Voluntarily or Directed to Supply Information 


Pursuant to a Commission Subpoena 


A. False Statements and Documents 

Section 1 001 of Title 18 of the United States Code provides as follows: 

Whoever, in any matter within the jurisdiction of any department or agency of the United States 
knowingly and willfu lly falsifies, conceals or covers up by any trick, scheme, or device a material 
fact, or makes any false, fictitious or fraudulent statements or representations, or makes or uses 
any false writing or document knowing the same to contain any false, fictitious or fraudulent 
statement or entry, shall be fined under this title or imprisoned not more than five years, or both. 

B. Testimony 

If your testimony is taken, you should be aware of the foilowing: 

1 .  	 Record. Your testimony will be transcribed b y  a reporter. I f  you des ire to g o  off the record , please indicate this to 
the Commission employee taking your testimony. who II determine whether to grant your request. The reporter 

2. 	 Counsel. You have the right to be accompanied, represented and advised by counsel  of your choice. Your 
counsel may advis.e you before, during and after your testimony; question you briefly a  the conclusion of your 
testimony to clarify any of the answers you give during testimony; and make summary notes during your 
testimony solely for your use. If you are accompanied by counsel, you may consult privately. 

If you are not accompanied by counsel, please advise tihe Commission employee taking your testimony whenever 
during your testimony you desire to be accompanied, represented and advised by counsel. Your testimony will be

-------aejoomeEHe-affertt-yot:Hhe-ej:>pertufltty-t  
You may be represented by counsel who also represents other persons involved in the Commission's investigation. 
This multiple representation , h owever, presents a potential conflict of interest if one client's interests are or may be 
adverse to an other's. If you are represented by counsel who also represents other persons involved in the 
investigation, the Commission will assume that you and counsel have discussed and resolved all issues concerning 
possible conflicts of interest The choice of counsel, and the responsibility for that choice, is yours. 

3 .  	 Transcript Availability. Rule 6 o f the Comm ission's Rules Relating to Investigations, 1 7  CFR 203.6, states: 

shall be entitled, upon written request, to procure a copy of his documentary evidence or a. transcript of 
his testimony on payment of th e  appropriate fees: Provided, however, That in a nonpublic formal 
investigative proceed ing the Commission may for good cause deny such request In any event. any 
witness, upon proper identification, shall have the right to inspect the official transcript of the witness' 
own testimony. 

If you wish to purchase a copy of the transcript of your testimony, the reporter will provide you with a copy of the 
appropriate form. Persons req uested to supply information voluntarily will be allowed the rights provided by this rule. 

4 .  	 Perjury. Section 1 621 o f  Title 1 8  of the Un ited States Code provides a s  follows: 

Whoever . : . having taken an oath before a competent trib unal, officer, or person, in any case in which 
a law of the United States authorizes an oath to be administered, that he will testify, declare, depose, or 
certify truly . . .  willfully and contrary to such oath states or subscribes any material matter which he 
does not believe to be true . . .  is guilty of pe ury and shall, except as otherwise expressly p rovided by 

or more years or . . • .  

5. Fifth Amendment and Volun tary Te stimony Information you give may b e  used against you in any federal, state. 
local or foreign administrative, civil or crimi nal proceeding brought by the Commission or any other agency. 

SEC 1662 (03-10) 	 EXHIBIT 
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asseffiOi'fOf legal nght pnvilege mlghfnave. 

You may refuse, in accordance with the rights guaranteed to you by the Fifth Amendment to the Constitution of the 
United States, to give any information that may tend to incriminate you or subject you to fine. penalty or forfeiture. 

If your testimony is not pursuant to subpoena, your appearance to testify is voluntary, you need not answer any 
question, and you may leave whenever you wish. Your cooperation is, however, appreciated. 

6. Formal Order Availability. lf the Commission has issued a form al order of investigation, it will be shown to you 
during your testimony, at your request If you desire a copy of the formal order. please make your request in writi ng. 

C. Submissions and Settlements 

Rule S(c) of the Commission's Rules on Inform al and Other Procedures, 1 7  CFR 202.5(c), states: 

Persons who become involved in . . .  investigations may; on their own initiative, submit a written 
statement to the Commission setting forth their interests and position in regard to the subject matter 
of the investigation. Upon request, the staff, in its discretio n, m ay advise such pe rsons of the 
general nature of the investigation, including the indicated violations as they pertain to them, and 
the amount of time that may be available for preparing and submitting a statement prior to the 
presentation of a staff recommendation to the Commission for the commencement of an 
administrative or injunction proceeding. Submissions by interested persons should be forwarded to 
the appropriate Division Director or Regional Director with a copy to the staff members con ducting 
the investigation and should be clearly referenced to the specific investigation to which they relate. 
In the event a recommendation forthe commencement of an enforcement proceeding is presented 
by the staff, any submissions by interested persons will be forwarded to the Comm ission in 
conjunction with the staff m emorandum. 

The staff of the Commission routinely seeks to introduce submissions made pursuant to Rule 5(c} as evidence in 
Commission enforcement proceed ings, when the staff deems appropriate. 

Rule 5(f) of the Commission's Rules on I nformal and Other Procedures, 17 CFR 202.5(f). states: 

In the course of the Commission's investigations, civil lawsuits, and administrative proceed ings, the 
staff, with appropriate authorization, may discuss with persons involved the disposition of such 
matters by consent, by settlement. or in some other man ner. It is the policy of the Commission, 

criminal charges that have been, or may be, brought against any such person or any 
recommendation with respect thereto. Accordingly, any person involved in an enforcement matter 
before the Commission who consents. or agrees to consent. to any judgment or order does so 

. sole_ly for the purpose of resolving the claims against him in that investigative, civil, or 
administrative matter and not for the purpose of resolving any criminal charges that have been, or 
might be, brought against him. This policy reflects the fact that neither the Commission nor its staff 

or 
criminal proceedings. That authority and responsibility are vested in the Attorney General and 
representatives of the Department of Justice. 

D. Freedom of lnfonnation Act 

The Freedom of Information Act, 5 U.S.C. 552 (the "FOIA"), generally provides for disclosure of information to the 
public. Rule 83 of the Commission's Rules on Information and Requests, 17 C-FR 200.83, provides a procedure by 
which a person cim make a written reque$t that information submitted to the Commission not be disclosed under the 
FOIA. That rule states that no determination as to the valid ity of such a request will be made u ntil a request for 
disclosure of the information under the FOIA is received. Accordingly, no response to a request that information not 
be disclosed under the FOIA is necessary or will be given until a request for disclosure under the FOIA is received. If 

please provide a duplicate request, together with a stamped, self addressed envelope. 

E. Authority for Solicitation of Information 
Persons Directed to Supply Information Pursuant to Subpoena. The authority foj':'requiring production of information 
is set forth in the subpoena. Disclosure of the information to the Comm ission is mandatory, subject to the valid 

any or you 

Persons Requested to Supply Jnfonnation Voluntarily. One or more of th e  folfowing provisions authorizes the 
Commission to solicit the information requested: Sections 19 and/or 20 of the Securities Act of 1 933; Section 21 of 
the Securities Exchange Act of 1 934; Section 321 of the Trust Indentu re Act of 1 939; Section 42 of the Investment 

2 
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request, connection wrth the h1nng retention ot emproyee,The issuanee of secunty dearaiii::e-:the reporting 

Company Act of 1 940; Section 209 of the I nvestment Advisers Act of 1 940; and 1 7  CFR 202.5. Disclosure of the 
requested information to the Commission is voluntary on your part. 

F. Effect of Not Supplying lnfonmation 

Persons Directed to Supply Information Pursuant to Subpoena. If you fa il  to comply with the subpoena. the 
Commission may seek a court order requiring you to d o  so. Ifsuch an order is obtained and you thereafter fail to 
supply the information, you may be subject to civil and/or criminal sanctions for contempt of court. In addition,  if the 
subpoena was issued pursuant to the Securities Exchange Act of 1 934, the Investm ent Company Act of 1 940, and/or 
the Investment Advisers Act of 1940, and if you, with out just cause, fa i l  or refuse to attend and testify, or to answer 
any lawful inquiry, or to produce books, papers. correspondence. memoranda, and other records in compliance with 
the subpoena, you may be fo und guilty of a misdemeanor and fined not more than $1 .000 or imprisoned for a 'term of 
not more than one year, or both. 

Persons Requested to Supply Information Voluntarily. There are no direct sanctions and thus no direct effects for 
fa iling to provide all or any part of the requested information. 

G. Principal Uses of lnfonmation 
The Commission's principal purpose in soliciting the information is to gather facts in order to d etennine whether any 
person has violated, is violating,  or  is about to violate any provision of the federal securities laws or rules for which 
the Commission has enforcement authority, such as rules of secu rities exchanges and the rules of the Mun icipal 
Securities Rulemaking Board. Facts developed may, however, constitute violations of other laws or rules. Information 
provided may be used in Commission and other agency enforcement proceedings. Unless the Commission or its 
staff explicitly agrees to the contrary in writing, you should not assume that the Commission or its staff acquiesces in, 

other statement that pu rports, or may be deemed, to be or to reflect a limitation upon the Commission's receipt, use, 
disposition, transfer, or retention, in accordance with applicable law, of information provided. 

H. Routine Uses of Information 
The Commission often makes its files available to othe r  governmental agencies, particularly United States Attorneys 
and state prosecutors. There is a likelihood that information supplied by you will be made available to such agencies 
where appropriate. Whether or not the Commission makes its files available to other governmental agencies is, in 

Set forth below is a list of the routine uses which may be made of the information furnished. 

1. To coordinate law enforcement activities between the SEC and other federal, state, local or fo reign law 
enforcement agencies, securities self regulatory organizations, and foreign securities authorities. 

or 
the federal secuiities laws. 

nature, and whether arising by general statute or  particular program statute, or by reg ulation. rule or order issued 
pursuant thereto, the relevant records in the system of records may be referred to the appropriate agency, whether 
federal, state, or local, a foreign governmental a uthority or foreign securities authority, or a securities self-regulatory 
organization charged with the responsibility of investigating or prosecuting such violation or charged with enforcing or 
implementing the statute or rule, regulation or order issued pursuant thereto. 

4. In any proceeding where the federal securities laws are in issue or in which the Commission, o r past or present 
members of its staff, is a party or otherwise involved in an offidal capacity. 

5. To a federal, state, local or foreign governmental authority or foreign securities authority maintaining civil ,  crim inal 
or other relevant enforcement information or  other pertinent infonmation, such as current licenses, if necessary to 
obtain information relevant to an agency decision concerning the hiring or retention of an employee, the issuance of a 
security clearance, the letting of a contract, or the issuance of a license, g rant or other benefit. 

6. To a federal, state, local or foreign governmental authority or foreign securiti  authoriity,  in response to its 
m or an a 

of an investigation of an employee, the letting of a contract, or the issuance of a license, grant or other benefit by the 
requesting agency, to the extent that the information is relevant and necessary to the requesting agency's decision on 
the matter. 
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---------..,.1 35"=-"Ta, and wlio ass1sts the mvestlgatlon by the Comm1sS1on of possible violatiOns ot federal secunties laws (as 

..;: 

7. In connection with proceed ings by the Commission pursuant to Rule 1 02(e) of its Rules of Practice. 17 CFR 
20 1 . 1  02(e). 

8. When considered appropriate, records in this system may be d isclosed to a bar association, the American Institute 
of Certified Public A=untants. a state a=untancy board or other federal, state, local or foreign licensing or 
oversight authority, foreign securities authority, or professional association or self regulator)' authority performing 
similar fu nctions, for possible disciplinaf)' or other action. 

9. In con nection with investigations or disciplinaf)' proceedings by a state securities re gulator)' authority, a foreign 

securities authority, or by a self reg ulator)' organization involving one or more of its members. 


1 0. As a data source for management information for production of summa f)' descriptive statistics and ana lytical 
studies in support of the function for which the records are collected and maintained or for related personnel 
management fun ctions or manpower studies, and to respond to general requests for statistical information (without 
personal identification of individuals) under the Freedom of Information Act or to locate spedfic individuals for 
personnel research or other personnel m anagement functions. 

1 1 .  In connection with their regulator)' and enforcement responsibilities mandated by the federal securities laws (as 
defined in Section 3(a)(47) of the Securities Exchange Act of 1 934, 1 5  U.S.C. 78c(a}(47}), or state or foreign Jaws 
regulating securities or other related matters, records may be disclosed to national securities associations that are 
registered with the Commission, the Municipal Securities Rulemaking Board , the Securities Investo r Protection 
Corporation, the federal banking authorities, including but not limited to, the Board of  Governors of the Federal 
Reserve System, the Comptrol!er of the Cu rrency, and the Federal Deposit Insurance Corporation, state securities 
regulatory or law enforcement agencies or organizations, or regulatory Jaw enforcement agencies of a foreign 
government, or  foreig n securities au thority. 

1 2. To any trustee, receiver, master, special counsel, or other individual or entity that is appointed by a court of 
competent jurisdiction or as a res ult of an agreement between the parties in connection with litigation or  
administrative proceedings involving allegations of  violations of  the federal securities Jaws (as defined in Section 
3(a)( 47) of the Securities Exchange Act of 1 934, 15 U.S.C. 78c(a)(47)} or the Commission's Rules of Practice, 1 7  
CFR 201 . 1 00 - 900, o r  otherwise, where such trustee, .receiver, master, special counsel o r  other individual o r  entity is 
specifically designated to perform particular functions with respect to, or as a result of, the pending action or 
proceeding or in connection -with the administration and enforcement by the Commission of  the federal securities laws 
or the Commission's Rules of Practice. 

13. To any persons during the course of any inquif)' or investigation conducted by the Commission's staff, or in 
connection with civil litigation, if the staff has reason to believe that t'le person to whom the record is disclosed may 
have further information about the matters related therein, and those matters appeared to be relevant at the time to 
the subject matter of the inquif)'. 

14. To any person with whom the Commission contracts to reproduce, by typing, p hotocopy or other means, any 
use 1n Vllth their official or to any 

person who is utilized by the Commission to perform clerical or stenographic functions relating to the official business 
of the Commission. 

1 5. lnclusion· in reports pubfished by the Commission pursuant to authority granted in the federal securities laws (as 
defined in Section 3(a)(47) of the Securities Exchange Act of 1934, 15 U.S.C. 78c(a)(47)). 

16. To members of advisor)' committees · that are created i:iiih-e Commission ·or by .the-Congress to render advice 
and recommendations to the Commission or to the Congress, to be used solely in connection with their official 
desig nated functions. 

1 7. To any person who is or has ag reed to be subject to the Commission's Rules of Conduct, 1 7  CFR 200.735-1 to 
m 

defined in Section 3(a)(47) of the Securities Exchange Act of 1 934, 1 5  U.S.C. 78c(a)(47)). in the preparation or 
conduct of enforcement actions brought by the Commission for such violations, or otherwise in connection with the 
Commission's enforcement or reg ulator)' functions under the federal securities laws . 

1 8. Disclosure may be made.to a Congressional office from the record of an individual in response to an inquif)' from · 
the Congressional office made at the request of that individual. 

1 9. To respond to inquiries from Members of Congress, the press· and the public which relate to specific matters that 
the Commission has investigated and to matters under the Commission's jurisdiction. 
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20. To prepare and publish information relating to violations of the federal securities laws as provided in 1 5  U.S.C. 
78u(a). as amended. 

2 1 .  To respond to subpoenas in any litigation or other proceeding. 

22. To a trustee in bankruptcy. 

23. To any governmental agency, governmental or private collection agent. consumer reporting agency or 
commercial reporting agency, governmental or  private employer of a de btor, or any other person, for collection. 
including collection by administrative offset, federal salary offset, tax refund offset, or admin istrative wage 
garnishment, of amounts owed as a result of Commission civil or admi nistrative proceedings. 

* * * * * 

Small Business Owners: The SEC always welcomes comments on how it can better assist small businesses. If you 
have comments about the SEC's enforcement of the securities laws. please contact the Office of Chief Co unsel in the 
SEC's Division of Enforceme nt at 202-551 -4933 or the SEC's Small Business Ombudsman at 202-551 -3460. If you
would prefer to comment to someone outside of the SEC, you can contact the Small Business Regulatory 
Enforcement Ombudsman at htip://www. sba.gov/ombudsman or toll free at 888-REG-FAIR. The Ombudsman's 
office receives comments from small busi nesses and annually evaluates federal agency enforcement activities for 
their responsiveness to the special needs of small business. 
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UNITED STATES 

SECURITIES AND EXCH ANGE COMMISSION 


NEW YORK REGIONAL OFFICE 

3 WORLD FINANCIAL CENTER WRlTER'S DIRECT UNE 

SUITE 400 (212) 336-0953 

NEW YORK, NEW YORK 10281-1022 cdwardsw@sec.gov 

March 1 4, 20 1 3  

Via Email and Mail 

Christopher Kelly 
c/o Martin H. Kaplan, Esq. 

& 

Re: In the Matter of SBAM Venture Funds 

Dear Mr. Kelly: 

The staff of the Securities and Exchange Commission (the "Commission") is conducting 
an investigation into the above-referenced matter. The enclosed subpoena has been issued 
pursuant to a formal order of investigation entered by the Commission and requires you to 
appear for investigative test mony on April 2, 2013. 

This investigation is non-public and should not be construed as an indication by the 
Commission or its staff that any violations of law have occurred, or as a reflection upon any 
person, entity, or security. Please note that, in any matter in which enforcement action is 
ultimately deemed to be warranted, the Division of Enforcement will not recommend any 
settlement unless the party -vvishing to settle certifies, under penalty of perjury, that all documents 
responsive to subpoenas and fonnal and informal documentrequests issued by the Commission 
or its staff in this matter have been produced. In addition, information provided is subj ect to the 
Commission's routine uses. A list of those uses is contained in the encl osed copy of SEC Form 
1 6  62, which also contains other irnpmtant information. Please review SEC Fonn 1 662 prior to 
providing any informati on responsive to this subpoena. 

If you have any questions concerning the subpoena, please call me at (212) 33 6-0953. 

Sincerely, 

William Edwards 
Senior Attorney 
Enforcement Division 
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SUBPOENA 

UNITED STATES OF AMERICA 
SECURITIES AND EXCHANGE COMMISSION 

In the Matter of SHAM Venture Funds 

To: Christopher Kelly 
c/o Marti n H. Kaplan, Esq. 
Gusrae, Kaplan, Bruno & Nusbaum PLLC 

D YOU MUST PRODUCE everything specified in the Attachment to this subpoena to 

officers of the Securities and Exchange Commission, at the place, date and time specified below. 

JZl YOU MUST TESTIFY before officers of the Securities and Exchange Commission, at the 

place, date and time specified below. 

on April 2, 2013 
R 
at 1 0  :00 a.m. 


FEDERAL LAW REQUIRES YOU TO COMPLY WITH THIS SUBPOENA. 
Failure to comply may subject you to a fme and/or imprisonment. 

By: &Jw  Date: March 14. 20 1 3  
William Edwards 
Senior Attorney 
Enforcement Division 

I am an officer o f  the Securities and Exchange Commission authorized to issue subpoenas in this 
matter. The Securities and Exchange Commission has issued a formal order authorizing this 
investigation under Section 20(a) of the Securities Act of 1 933 and Section 21(a) of the Securities 
Exchange Act of 1 934. 
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SECUlU'"fiES AL"{D EXCru\l'  GE C01Vll\'1lSSIO  

Washington, D.C. 20549 


Su pplem ental Information for I'ersons Req u ested to S u  ppiy 

Information Volunta rily or Directed to Su pply Information 


Pursuant to a Commission Su bpoena 


A. False Statements and Documents 

Section 1 00 1  of lltle 18 of the United States Code provides as follows: 

Whoever, in any matter within the jurisdiction of any department or agency of the United States 
knowingly and willfully falsifies, conceals or covers up by any trick, scheme, or device a material 
fact, or makes any false, fictitious or fraud ulent statements or representations, or makes or uses 
any false writing or document knowing the same to contain any false, fictitious or fraudulent 
statement or entry, shall be fined under this title or imprisoned not more than five years, or both. 

B. Testimony 

If your testimony is taken, you should be aware of the following: 

, 1 .  	 Record. Your testimony will be transcribed by a reporter. If  you desire to go off the record , please ind icate this to 
the Commission employee taking your testimony, who wil l  determine whether to grant your request. The reporter 
will not go off the record at your, or your counsel's, directi on. 

Counsel. You have the right to be accompanied, represented and advised by counsel of your choice. Your 
counsel may advise you before, during and after your testimony; question you briefly at the conclusion of your 
testimony to clarify any of the a nswers you give during testimony; and make summary notes during your 
testimony solely for your use. If you are accompanied by counsel, you may consult privately. 

If you a re not accompanied by counsel, please advise the Commission employee taking your testimony if, during the 
testimony, you desire to be accompanied, represented and advised by counsel. Your testimony will be adjourned 
once to afford you the opportunity to arra nge to  so accompanied, represented or advised. 

You may be represented by counsel who also represents other persons involved in the Commission's investigation. 
This multiple representation, however, presents a potential conflict of interest if one client's interests are or may be 
adverse to a nother's. If you are represented by counsel who also represents other persons involved in the 
investigation, the Commission will assume that you and counsel have discussed and resolved all issues concerning 
possible conflicts of interest. The choice of counsel, and the responsibility for that choice, is yours. 

3 .  	 Transcript Availability. Rule 6 o ft h e  Commission's Rules Relating t o  Investigations, 1 7  CFR 203.6, states: 

A person who has submitted documentary evidence or testimony in a formal investigative proceeding 
shall be entitled, upon written request, to procure a copy of his documentary evidence or a transcript of 
hisiestimony on p?yme.nJotthe _�:� ppr:opr:iate fees: Proyided, however,That in  <l nonpuplic formal 
investigative proceeding the Commission may for good cause deny such request. In any. event, any · 

witness, upon proper identification, shall have the right to inspect the official transcript of the witness' 
own testimony. 

If you wish to purchase a copy of the transcript of your testimony, the reporter will provide you with a copy of the 
appropriate form . Persons req uested to supply information voluntarily will be a llowed the rights provided by this rule. 

4. 	 Perjury. Section 1 621 of Title 1 8  of the United States Code provides as follows: 

Whoever . . .  having taken an oath before a competent tribunal, officer, or p on, in any case in which 
a law of the United States authorizes an oath to be admin istered, that he will testify, declare, depose, or  
certify truly . . .  willfully and contrary to such oath states o r  subscribes any material matter which he 
does not believe to be true . . .  is  guilty of perjury and shall, except as otherwise expressly provided by 
law, be fined under this tit!e or imprisoned not more than five years or both . . . .  

5. Fifth Amendment and Voluntary Testimony. Information you give may be used against you in any federal, state, 
local or foreign administrative, civi l or criminal proceeding brought by the Commission or any other agency. 
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You may refuse, in accordance with the rights g uaranteed to you by ihe Fifth Amendment to the Constitution of the 
United States, to give any information that may tend to incriminate you. 

If your testimony is not pursuant to subpoena, your appearance to testify is volu ntary, you need not answer any 
qu estion, and you may leave whenever you wish. Your cooperation is, however, appreciated. 

6. Formal Order Availability. If  the Commission has issued a formal order of investigatio n, it will be shown to you 
during your testimony, at your request. If you desire a copy of the fo rmal order, please make your request in writing. 

C. Submissions and Settlements 

Rule S(c) of the Commission's Rules on Informal and Other Procedures, 17 CFR 202.5(c}, states: 

Persons who become involved in . . .  investigations may, on their own inttiative, submit a written 
statement to the Commission setting forth their interests and position in regard to the subject matter 
of the investigation. Upon request, the staff, in its d iscretion, may advise such persons of the 
general nature of the investigation, including the indicated violations as they pertain to them, and 
the amount of time that may be available for preparing and submitting a statement prior to the 
presentation of a staff recommendation to the Commission for the commencement of an 
administrative or injunction proceeding. Submissions by interested persons should be forwa rded to 
the appropriate Division Director or Regional Director with a copy to the staff members conducting 
the investigation and should be clearly referenced to the specific investigation to which they relate. 
In the event a recommendation for the commencement of an e nforcem ent proceeding is presented 
by the staff, any submissions by interested persons will be forwarded to the Commission in 
conjunction with the staff memorandum. 

The staff of the Comm ission routinely seeks to introduce submissions made pursuant to Rule 5(c} as evidence in 
Commission enforcement proceedings, when the staff deems appropriate. 

Rule S(f} of the Commission's Rules on Inform al  and Other Procedures. 17 CFR 202. 5{f), states: 

In the course of the Commission's investigations, civil lawsuits, and administrative proceedings, the 
. staff, wtth appropriate authorization, may discuss with persons involved the disposition of such 

matters by consent, by settlement, or in some other manner. It is the policy of the Commission, 
however, that the disposition of any such matter may not. expressly or impliedly, extend to any 
criminal charges that have been, or may be, brought against any such person or any · 

recommendation with respect thereto. Accordingly, any person involved in an enforcement matter 
before the Commission who consents, or agrees to consent, to any judgment or order does so 
solely for the purpose of resolving the claims against him in that investigative, civil, or 
administrative matter and not for the p urpose of resolving any criminal charges that have been, or 
might be, brought against him. This policy reflects the fact that neither .the Commission nor its staff 
has the authority or responsibility for instituting, conducting, settling, or otherwise disposing of 
criminal proceedings. That authority and res ponsibility are vested in the Attorney General and 
representatives of the Department of Justice. 

D. Freedom of Information Act 

The Freedom of Information Act, 5 U.S.C. 552 (the "FOIA "}, generally provides for disclosure of information to the 
public. Rule 83 of the Commission's Rules on Information and Requests, 17 CFR 200.83, provides a procedure by 
which a person can make a written request that information submitte d to the Commission not be disclosed under the 
FOIA. That rule states that no determination as to the validity of such a request will be made until a request for 
disclosure of the information under the FOIA is received. Accordingly, no response to a req uest that information not 
be disclosed under the FOIA is necessary or will be given until a request for disclosure under the FOIA is received. Jf 
you desire a n  acknowledgment of receipt of your written request that information not be disclosed under the FOIA, 
please provide a d uplicate request, together with a stamped, self addressed envelope. 

E. Authority for Solicitation of Information 

Persons Directed to Supply Information Pursuant to Subpoena. The authority for requiring production of information 
is set forth in the subpoena. Disclosure of the information to the Commission is mandatory, subject to thE? valid 
assertion of any legal right or privilege you might have. 

Persons Requested to Supply Information Voluntarily. One or more of the following provisions authorizes the 
Commission to solicit the information requested: Sections 1 9  and/or 20 of the Securities Act of 1 933; Section 2 1  of 
the Securities Exchange Act of 1 934; Section 321 of the Trust Indenture Act of 1 939; Section 42 of the Investment 
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Comoanv Act of 1 940; Section 209 of the Investment Advisers Act of 1 940; and 17 CFR 202.5. Disclosure of the 
requested information to the Commission is voluntary on your part. 

F. Effect of Not Supplying Information 

Persons Directed to Supply Informa tion Pursuant to Subpoena. If you fa il to comply with the subpoena, the 
Commission may seek a court order requiring you to do so. If such an order is obtained and you thereafter fail to 
supply the information, you may be subject to civil and/or criminal sanctions for contempt of court. In addition ,  if the 
subpoena was issued pursuant to the Securities Exchange Act of 1 934, the Investment Company Act of 1 940, and/or 
the Investment Advisers Act of 1 940, and if you, without just cause, fai l  or refuse to attend and testify, or to answer 
any lawful inq uiry, or to produce books, papers, correspondence, memoranda, and other records in compliance with 
the subpoena, you may be found guilty of a misdemeanor and fined not more than $i ,000 or imprisoned for a term of 
not more than one year, or both. 

Persons Requested to Supply lnfonnation Voluntarily. There are no direct sanctions and thus no direct effects for 
failing to provide all or any part of the requested information. 

G. Principal Uses of Information 

The Commission's principal purpose in soliciting the information is to gather facts in order to determine whether any 
person has violated, is violating, or is about to violate any provision of the federal securities laws or rules for which 
the Commission has enforcement a uthority, such as rules of securities exchanges and the rules of the Municipal 
Securities Rulemaking Board. Facts developed may, however, constitute violations of other laws or rules. Information 
provided may be used in Commission and other agency enforcement proceedings. Unless the Commission or its 
staff explicitly agrees to the contrary in writing, you should not assume that the Commission or its staff acquiesces in, 
accedes to, or concurs or agrees with, any position, condition, request, reservation of right, understanding, or any 
other statement that purports, or may be d eemed, to be or to reflect a lfmitation upon the Commission's receipt, use, 
disposition, transfer, or retention, in accordance with applicable law, of i nformation provided. 

H. Routine Uses of Information 

The Commission often makes its files available to other governmental agencies, particularly United States Attorneys 
and state prosecutors . .  There is a likelihood that information supplied by you will be made available to such agencies 
where appropriate  Whether or not the Commission makes its files available to other governmental agencies is, in 
general, a confidential matter between the Commission and .such other governmental agencies. 

Set forth below is a list of the routine uses which may be made of the information furnished. 

1 .  To appropriate agencies, entities, and persons when (a) it is suspected or confirmed that the security or 
confidentiality of information in the system of records has been compromised; (b) the SEC has determined that, as a 
result of the suspected or confirmed compromise, there is a risk of harm to economic or property interests, identity 
theft or fraud, or harm to the secu rity or integrity of this system or other systems or programs (whether maintained by 
the SEC or another agency or entity) that rely upon the compromised information; and (c) the disclosure made· to 
such agencies, entities, and persons is reasonably necessary to assist in connection with the· SEC's efforts to 
respond to the suspected or confirmed compromise and prevent, min imize, or remedy such harm. 

2. To other federal, .. state,Jocal, .or. foreign Jaw enforcement.agencies; securities self-regu latory orgG!o iz tions; anc;l 
foreign finaiiCialregi..Jiatofiatitfiontiesto assist in or coordinate regtilatoryorlaw e nforcement activities with the SEC. 

3. To national securities exchanges and national securities associations that are registered with the SEC, the 
Municipal Securities Rulemaking 'Board; the Securities Investor Protection Corporation; the Public Company 
Accounting Oversight Board; the federal banking authorities, including, but not limited to, the Board of Governors of 
the Federal Reserve System, the Comptroller of the Currency, and the Federal Deposit Insurance Corporation; state 
se curities regulatory agencies or organizations; or regulatory a uthorities of a foreign government in connection with 
their regulatory or enforcement responsibilities. 

4. By SEC personnel for purposes of investig ating possible violations of, or to conduct investigations authorized by, -
the federal securities laws. 

5. In any proceeding where the federal securities laws are in issue or in which the Commission, or past or present 
members of its staff, is a party or otherwise involved in an official capacity. 

6. In connection with proceedings by the Commission pursuant to Rule 1 02(e} of its Rules of Practice, 1 7  CFR 
20 1 .1 02(e). 
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7. To a bar association, state accountancy board, or other federal, state, local, or foreign licensing or oversight 
authority; or professional association or self-regulatory authority to the extent that it performs similar functions 
(including the Public Company Accounting Oversight Board) for investigations or possible disciplinary action. 

8. To a federal, state, local, tribal, foreign, or international agency, if necessary to obtain information relevant to the 
SEC's decision concerning the hiring or retention of an employee; the issuance of a security clearance; the letting of 
a contract; or the issuance of  a license, grant, or other benefit. 

9. To a federal, state, local, tribal, foreign, or international agency in response to its request for information 
concerning the hiring or retention of an employee; the issuance of a security clearance; the reporting of an 
investigation of a n  employee; the letting of a contract; or the issuance of a license, grant, or other benefit by the 
requesting agency, to the extent  that the information is relevant and necessary to the requesting agency's decision on 
the matter. 

1 0. To produce summary descriptive statistics and analytical studies, as a data source for management information, 
in support of the function for which the records are collected and maintained or for related personnel management 
functions or m anpower studies; may also be used to respond to general requests fo r statistical information (without 
personal identification of individuals) under the Freedom of Information Act. 

1 1 .  To any trustee, receiver, m aster, special counsel, or other individual or entity that is appointed by a court of 
competent jurisdiction, or as a result of an agreement between the parties in connection with litigation or 
administrative proceedings involving allegations of violations of the federal securities laws (as defined in section 
3 (a)(47} of-the Securities Exch ange Act of 1 934, 15 U.S.C. 78c(a)(47)) or pursuant to the Commission's Rules of 
Practice. 1 7  CFR 201 . 1 00 - 900 or the Commission's Rules of Fair Fund and Disgorgement Plans, 17 CFR 
201 . 1 1 00-1 1 06, o r  otherwise, where such trustee, receiver, master, special counsel, or  other individual or entity is 
specifically designated to perform particular functions with respect to, or as a result of, the pending action or 
proceeding or in connection with the administration and e nforcement by the Commission of the federal secu rities Jaws 
or the Commission's R u les· of Practice or the Rules of F air Fund and Disgorgement Plans. 

12. To any persons during the course of any inquiry, examination, or investigation conducted by the SEC's staff, or in 
connection with civil litigation, if the staff has reason to believe that the person to whom the record is disclosed may 
have further information about the m atters related therein, and those matters appeared to be relevant at the time to 
the subject matter of the inquiry. 

1 3. To interns, grantees, experts, contractors, and others who have been engaged by the Commission to assist in 
the performance of a service related to this system of records and who need access to the records for the p urpose of 
assistin g  the Commission i n  the efficient administration of its programs, including by performing clerical, 
stenographic, or data a nalysis functions, or by reproduction of records by e lectronic or oth'er means. Recipients of 
these records shall  be required to comply with the requirements of the Privacy Act of 1 97 4, as amended, 5 U.S.C. 
552a. 

· 

14. ln reports published by the Commission pursuant to authority granted in the federal securities laws (as such term 
is defined in section 3(a)(47) of the Securities Exchange Act of 1 934, 1 5  U.S. C. 78c(a )(47)), which authority shall 
include, but not be limited to, section 2 1 (a )  of the Securities Exchange Act of 1 934, 15 U.S. C. 78u(a)). 

1 5. To members of advisory committees that are created by the Commission or by Congress to render advice and 
recommendations to the Commission or to Congress, to be used solely in connection with their official  designated 
functions. 

16. To any person who is or h a s  agreed to be subject to the Commission's Rules of  Conduct, 17 CFR 200.735-1 to 
200.735-18, and who assists i n  the investigation by the Commission of possible violations of the federal securities 
laws (as such term is defined in section 3(a)(47) of the Securities Exchange Act of 1 934, 15 U.S.C. 78c(a)(47)), in the 
preparation or conduct of enforcement a ctions brought by the Commission for such violations, or otherwise in 
connection with the Commission's e nforcement or reg u latory functions under the federal securities laws. 

1 7. To a Congressional office from the record of an individual in response to an inquiry from the Congress ional office 
made at the request of that individual. 

1 8. To members of Congress, the press, and the public in response to inquiries relating to particular Registrants and 
their activities, and other matters under the Commission's jurisdiction. 

1 9. To prepare and publish information relating to violations of the federal securities laws as provided in 1 5  U.S.C. 
78c(a)(47)), as amended. 

20. To respond to subpoenas in any litigation or other proceeding. 
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2 1 .  To a trustee in ban kruptcy. 

22. To any g overnmental agency, governmental or private collection agent, consumer reporting agency or 
commercial reporting agency, g overnmental or private employer of a debtor, or any other person, for collection, 
including collection by administrative offset, federal salary offset, tax refund offset, or administrative wage 
garnishment, of amounts owed as a result of Commission civil or administrative proceedings. 

* * * * * 

Small Business Owners: The SEC always welcomes comments on how it can better assist small businesses. lf you 
have comments about the SEC's enforcement of the securities laws, please contact the Office of Chief Counsel in the 
SEC's Division of Enforcement at 202-551 -4933 or the SEC's Small Business Ombudsman at 202-55 1 -3460. If you 
would prefer to comment to someone outside of the SEC, you can contact the Small Business Regulatory 
Enforcement Ombudsman at http:/lwww.sba.gov/ombudsman or toll free at 888-REG-FAIR The Ombudsman's 
office receives comments from small businesses and annually evaluates federal agency enforcement activities for 
their responsiveness to the special needs of small business. 
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