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UNITED STATES OF AMERICA 

Before the 


SECURITIES AND EXCHANGE COMMISSION 


ADMINISTRATIVE PROCEEDING 
File No. 3-16182 

In the Matter of 

PAUL EDWARD "ED " LLOYD, JR., CPA 

Respondent. 

RESPONSE OF PAUL EDWARD "ED" 

LLOYD, JR. CPA, TO DIVISION OF 

ENFORCEMENT'S RESPONSE IN 

OPPOSITION TO RESPONDENT'S 


MOTION FOR SUMMARY DISPOSITION 


Respondent Paul Edward "Ed " Lloyd, Jr., CPA submitted a Motion for Summary 

Disposition on January 1 6, 201 5 which was supported by competent evidence. The 

Enforcement Division submitted a Response in Opposition to Respondent's Motion for 

Summary disposition on January 26, 201 5 which was supported by no evidence 

whatsoever. This, alone, ought to suffice to support a grant of Respondent's motion. 

Respondent offers this brief in reply to the Enforcement Division's Response in 

Opposition to Respondent's Motion for Summary Disposition. 

I. 	 ARGUMENT 

A. 	 THE ENFORCEMENT DIVISION MADE NUMEROUS FACTUAL 
ALLEGATIONS WHICH ARE UNSUPPORTED BY ANY EVIDENCE 
WHATSOEVER. 

The Enforcement Division made numerous, scurrilous allegations in their 

Response to Respondent's Motion for Summary Disposition. These are the facts set 

forth by the Enforcement Division that are entirely unsupported by any evidence 

whatsoever: 

1 .  	 "Although Lloyd sold to his clients $632, 500 of interests i n  Forest Conservation 

201 2, he used only $502,500 of the clients' funds raised to purchase ownership 
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units of Piney Cumberland and misappropriated the remainder of $1 30,000." 

(Division's Resp. 9.) 

RESPONSE: False. Respondent deposited a total of $649,302.00, including his 

contribution of $1 6,802.00, into the Forest Conservation 201 2, LLC ("FC 201 2"  or 

"FC 201 2, LLC ") bank account. (See October-December 201 2 Bank Stateme nts 

attached as Exhibit 1 .) Of that $649,302.00, $1 05,750.00 constituted 

Respondent's tax service fee of which each member of FC 201 2 was well aware 

prior to making their contribution. (See Participants' Affidavits attached as 

Exhibit 2; Amended Operating Agreement attached as Exhibit 3.1) Mr. Lloyd 

wired $543,552.00 ($649,302.00 minus the $1 05,750.00 in fees) from the FC 

201 2, LLC bank account to Piney Cumberland Holdings, LLC ("PCH") on 

December 7, 201 2. (See 201 2 Wire Transfer attached as Exhibit 4.) Checks 

totaling $1 05,750.00 were then written to various accounts controlled by Mr. 

Lloyd and his wife. (See Fee Payments attached as Exhibit 5.) 

2. 	 "The fu nds that Lloyd misappropriated were the aggregated investments of three 

of his tax-plan ning clients (Chris Brown, James Carson and Mike Malloy)." 

(Division's Resp. 9.) 

RESPONSE: False. There is no evidence that Mr. Lloyd diverted $1 30,000.00. 

He wired $543,552.00 to PCH which left a total of $1 05,750.00 that was 

attributable to the participants' agreed-upon tax plan ning fees. The only funds 

transferred to accounts controlled by Mr. Lloyd and his wife totaled $1 05,750.00. 

(See Ex. 5.) Furthermore, the $1 30,000.00 the Enforcement Division claims was 

1 Each member of FC 2012 signed the Amended Operating Agreement and agreed that Mr. Lloyd 
contributed $16,802.00. 
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attributable to Brown, Carson, and Malloy was co-mingled with the funds from the 


additional participants; therefore, there can be no attribution. 

3. 	 " . .  . Lloyd then drafted and signed an operating agreement on December 7, 201 2 

for Forest Conservation 201 2 . . .  to which he attached a schedule of only fifteen 

investors (fourteen investors plus himself, omitting the names of the three clients 

whose funds  he misappropriated (Brown, Caron and Malloy). "  (Division's Resp. 

1 0.) 

RESPONSE: False. As discussed above, there is no evidence that Mr. Lloyd 

"misappropriated " any funds. Moreover, the Amended Operating Agreement 

signed by all 1 8  members reflects that the three participants were left off of the 

original agreement due to a scrivener's error, and it ratified and confirmed the 

actions of Mr. Lloyd. (See Ex. 3.) 

4. 	 "Of the $1 30,000 from Brown, Carson and Malloy that Lloyd diverted to himself, 

he transferred $1 05,750 to other accounts that he or his current spouse 

controlled, and then claimed the remainder, $24,250, as part of his own 

fraudulently-inflated personal investment in Forest Conservation 201 2 for a total 

of $41 ,052 . .. " (Division's Resp. 1 0.) 

RESPONSE: False. As noted in the Amended Operating Agreement, Mr. Lloyd 

only contributed $1 6,802.00. (See Ex. 3.) Mr. Lloyd's corresponding capital 

percentage listed in the Amended Operating Agreement matches the percentage 

listed on his individual K-1 . (See Ex. 3; Lloyd K-1 attached as Exhibit 6.) 

5. 	 "Lloyd took additional steps to conceal his scheme. . . .  [A]fter the SEC examined 

Lloyd's office in March 201 3 to inquire about the Forest Conservation entities, 
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Lloyd prepared and distributed to all seventeen of his clients individual Internal 


Revenue Service ("IRS ") Schedule K-1s that were fraudulently misstated. " 

(Division's Resp. 1 0.) 

RESPONSE: False. The appraiser did not sign Form 8283, which reports the 

value of the charitable contribution, until May 7, 2013. (See Form 8283 attached 

as Exhibit 7. ) The representative from Foothills Land Con servancy did not sign 

the Donee Acknowledgement section on Form 8283 until May 9, 2013. (See Ex. 

7.) The K-1 for Piney Cumberland Resources, LLC could not have been 

completed until after May 9, 2013 when the valuation of the conservation 

easement was reported, and thus the K-1 for FC 2012, LLC could not have been 

completed prior to this date either. Mr. Lloyd completed the individual K-1 s for 

the participants in May 2013, which is when he received the K-1 for FC 2012, 

LLC. Additionally, as stated in the Amended Operating Agreement, the capital 

percentages and memberships listed on the individual K-1 s are in fact correct. 

(See Ex. 3.) Thus, it is clear upo n review of the evidence that Mr. Lloyd could not 

have prepared the K-1s before the SEC examined his office; he did not have the 

K-1 for FC 2012, LLC until May 2013 and was therefore incapable of preparing 

the individual K-1s prior to that point in time. 

6. 	 "To the three tax-plan ning clients whose money he stole, Lloyd gave Schedule K­

1 s allocating a tax deduction that none of the three clients had earned because 

their funds were not used in their names to purchase ownership interests in [FC 

2012], they were not listed on the [FC 2012] Operating Agreement as owning any 
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interests in [FC 201 2], and they were never identified to, or approved by SFA, as 

accredited investors." (Division's Resp. 1 0-1 1 .) 

RESPONSE: False. The allegation that Mr. Lloyd "stole " money from the three 

participants has no basis in fact, is not supported by one iota of evidence, and is 

a scurrilous and fanciful allegation. All three of the participants whose names 

were inadvertently left off of the original Operating Agreement were in fact 

members of the LLC under the Wyoming LLC Act, as stated in the report from 

Tom Long and as noted in the Amended Operating Agreement. (See Long 

Report attached as Exhibit 8; Ex. 3.) The failure to update the investor 

paperwork with SFA does not negate the valid membership in FC 201 2, as each 

of the three participants at issue is in fact an accredited investor. Thus, each of 

the three participants was in fact entitled to a tax deduction. 

7. 	 "Lloyd now argues that he was due a tax plan ning fee from each client, which 

thereby reduced each client's amount of funds invested in [FC 201 2] (emphasis 

added). In fact, there is no written evidence of any such fee being disclosed by 

Lloyd to his clients at the time of the offering . . . .  " (Division's Resp. 1 1 .) 

RESPONSE: False. Mr. Lloyd has maintai ned throughout the lengthy 

investigation that each client paid a tax plan ning fee. This is supported by the 

Participants Affidavits' which state that they were aware that their contribution 

amounts included Mr. Lloyd's fee. (See Ex. 2.) 

As outlined above, the Enforcement Division made numerous factual allegations 

that are unsupported by any evidence whatsoever. Even more distressing is the 

Division turning a blind eye to the evidence that does exist that proves each claim 
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discussed above to be false. This is not a question of interpretation; it is a patently false 

and un supported recitation of non-existent facts by the Division. The Enforcement 

Division can not take an admitted, and since corrected, scrivener's error and transform 

that into scandalous accusations that are not grounded in fact. 

B. 	 THERE WAS NO EXPECTATION OF A PROFIT AND THEREFORE NO 
PURCHASE OR SALE OF A SECURITY BECAUSE A TAX BENEFIT IS 
NOT A PROFIT AS DEFINED BY APPLICABLE CASE LAW. 

The Enforcement Division makes much over the reasonable expectation of 

profits, noting that the third prong of the test for an investment contract established in 

S.E.C. v.  W.J. Howey Co., 328 U.S. 293, 66 S. Ct. 1 1 00 (1 946) asks whether the 

participants were "led to expect profits solely from the efforts of the promoter or a third 

party." (Division's Resp. 1 2.) The Enforcement Division also correctly notes that the 

"touchstone" of the analysis into whether an in strument is a security under the 

Securities Acts is "the substance rather than the form of the transaction, with an 

emphasis on economic reality." !d. However, the Enforceme nt Division then fails to 

practice what it preaches and instead focuses on the structure and/or form of the 

transaction rather than the economic reality of what the participants and sellers alike 

expected as well as what actually occurred. 

The Enforcement Division notes that the offering summary explained that the 

company was under no obligation to grant a conservation easement and that the 

company manager would recommend "whether to pursue either an investment 

proposal, or, in the alternative, a conservation easement proposal." (Division's Resp. 

1 3.) However, the Division fails to mention that the conservation easement proposal 

was not the alternative; in fact, it was the recommended proposal. 
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The offering summary makes the following statement: "The Manager intends to 

propose to the Members that they consider causing the Property Entity to encumber the 

Property by conveying a Conservation Easement to a Qualified Organization at some 

point in the future." (See Excerpts from Offering Summary attached as Exhibit 9.) In 

fact, the Offering Summary included an opinion letter submitted by the Sirote law firm 

discussing the legal tax considerations for the conservation easement tran saction. (See 

Ex. 9.) The opinion letter focuses entirely on conservation easements and the law 

applicable to same. Of course, the opinion letter noted that nothing was set in stone at 

that point in time, but the attorney made no recommendations as to the development 

possibility. It is clear that development was not on the minds of anyone involved in the 

offering, nor was it on the minds of the FC 201 2 participants. 

Moreover, all communications taking place between Mr. Lloyd and Strategic 

Financial Alliance ("SFA") were in regards to an opportunity to participate in a 

conservation easement, not buy property for development. Indeed, the initial email from 

Nancy Zak's assistant, James Jowers, dated November 9, 201 2, indicated that the 

potential tax deductions (or "multiples") had already been configured at 4.25 times the 

investment and noted that for that tax year, "conservation easement deductions [could] 

be used to reduce your AG I from all sources by 30%." (See Jowers' Email attached as 

Exhibit 1 0.) Additionally, the Notice of Manager's Determination to Pursue 

Conservation Proposal was dated December 28, 201 1 ,  which is the same date that Mr. 

Lloyd wired the money to PCH to purchase the membership units. (See Manager's 

Notice attached as Exhibit 1 1 .) Clearly, there was no intention whatsoever to pursue 

the development of the property rather than a conservation easement. 
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option could have been chosen. However, this was merely boilerplate language. At no 

point did anyone involved in the PCH transaction, seller or participant, indicate that 

The Offering Summary does contain various clauses which remind the 

prospective participants that the company was under no obligation to choose the 

conservation easement route, so it was theoretically possible that the development 

there was any possibility of choosing the development route. 

In  short, the Enforcement Division ignores the fact that there is a vast difference 

between the theoretical possibility of a profit and the expectation of a profit. The 

members of FC 201 2 sought a tax deduction, not an increase in their yearly income. 

Each person expected to receive a tax benefit, and SFA/PCH expected to offer a tax 

benefit. (See Ex. 2.) As stated in Teague v. Baker, 1 39 F.2d 892 (1 998), "the 

subjective feeling of the vast majority of purchasers is very likely the feeli ng the seller 

objectively intended to produce. " Thus, it is clear that the participants expected to 

receive a tax benefit, not a profit. 

Additionally, the Enforcement Division uses dicta and hypotheticals to argue in 

contravention of the clear precedent established by United Housing Foundation, Inc. v. 

Forman, 421 U.S. 837, 95 S. Ct. 2051 (1 975) and its progeny. United Housing made it 

clear that a tax benefit does not constitute income or profits when determining whether 

an expectation of profits existed. Randall v. Loftsgaarden, 478 U.S. 647, 1 06 S. Ct. 

31 43 (1 986) may not have examined the Howey analysis as the Division stated in their 

respo nse, a point which is entirely irrelevant, but it did explore whether tax benefits are 

"income, " i.e., profits, within the meaning of the Inter nal Revenue Code. Randall relied 

on United Housing in deciding that "the receipt of tax deductions or credits is not itself a 
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taxable event, for the investor has received no money or other 'income' within the 

meaning of the Internal Revenue Code. " /d. at 657, 1 06 S. Ct. at 31 49. Thus, both 

cases are relevant to the determination of whether a tax benefit constitutes a "profit " for 

investment contract purposes. 

The Division's reliance on the dicta in Newmyer v. Philatelic Leasing Ltd., 888 

F.2d 385 (1 989) is erroneous. Newmyer held that" . . .  there can not be an investment 

contract without some hope of profits produced by the efforts of others, and we agree 

also that tax benefits alone can not satisfy the profit requirement." /d. at 394. The court 

then explained that they could not rule out the possibility that the investors hoped to 

realize a profit "in the true sense of the term. " 

The Newmyer court noted that the appraisals indicated "there [was] a reasonable 

likelihood that sales from the exploitation of the Stamp Masters will be sufficient to pay 

all the Notes and to generate profits to the Lessee. " /d. Additionally, the offering 

summary made a great deal of the popularity of stamp collecting, indicating that there 

was indeed the chance of a lucrative venture once the stamps were created and 

available for sale. /d. In other word s, there was a plan in place from the very begin ning 

to sell the stamps, and it was clear from the Offering Summary. That is a profit in the 

truest sense of the word. The goal was to use the leased machines to manufacture the 

stamps and then sell them. Thus, the court did not say that a material question of fact 

existed as to whether an investment contract might exist because of the expected tax 

benefit; the court said that an investment contract might exist because of the money, i.e. 

profits, that would have been earned by selling the stamps. 
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Here, there was no indication in the Offering Summary or in the communications 

with SFA that the manager expected to pursue the development option. In fact, it was 

quite the opposite; the plan was to recommend and pursue the donation of a 

con servation easement, and that is precisely what happe ned. Thus, there was no 

expectation of a profit, and therefore no purchase or sale of a security because a tax 

benefit is not a profit as defined by applicable case law. 

Moreover, it is unlikely that the donation of the conservation easement involved 

the managerial efforts of others as required by Howey. This was not a case where the 

participants relied on a management company to farm oranges or print stamps. The 

value of the land is what it is. There is no way for PCH, SFA, or Mr. Lloyd to cultivate 

the tax benefit provided to the participants. They simply were not responsible for the 

outcome in that respect, which is akin to the holding in Sunshine Kitchens v. Alanthus 

Corp., 403 F. Supp. 71 9 (1 975). 

Sunshine Kitchens held that the purchasing and lease-back of computers which 

promised favorable tax benefits did not meet the expectation of profits to be derived 

from the efforts of others requirement under Howey because "[t]he real effect of the 

transaction had nothing to do with [the management company's] expertise; it was 

controlled solely by [the purchaser's] income level" and their "own accounting 

procedures" because the tax benefit required only that the transaction show a loss. /d. 

at 722. 

Here, the value of the tax benefit to participants had absolutely nothing to do with 

the managerial efforts of PCH, SF A, or Mr. Lloyd, and that requirement is not met. The 
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land value speaks for itself. Thus, there is no profit from the managerial efforts of 


others, and Respondent's motion should be granted as to this issue. 

C. 	 RESPONDENT WAS NOT SELLING AWAY BECAUSE THERE WAS 
NO PURCHASE OR SALE OF A SECURITY IN THE FOREST 
CONSERVATION 2012, LLC TRANSACTION WITH PINEY 
CUMBERLAND HOLDINGS, LLC. 

As the Enforcement Division noted, "The term 'broker' means any person 

engaged in the business of effecting transactions in securities for the account of others "  

(emphasis added). 1 5  U.S.C. § 78c (201 4). As discussed above and in the Brief in 

Support of Responde nt's Motion for Summary Disposition, there was no purchase or 

sale of a security during the FC 201 2 transaction with PCH. It is true that Mr. Lloyd was 

an associated person of a broker-dealer because he was a registered representative of 

LPL Financial, LLC. However, because there was no security, there was no selling 

away. Respondent's motion should be granted as to this issue. 

D. 	 THERE IS NO EVIDENCE THAT RESPONDENT VIOLATED THE ANTI­
FRAUD PROVISIONS OF THE SECURITIES ACTS OR THE 
INVESTMENT ADVISERS ACT OF 1940. 

As discussed in Section II of this brief, the FC 201 2 transaction did not involve 

the purchase or sale of a security and therefore cannot be a violation of the Securities 

Acts. In addition, there is no evidence that Mr. Lloyd violated the anti-fraud provisions 

of  the Securities Acts or the Investment Advisers Act of 1 940. 

1. 	 The three participants at issue were members of the FC 2012, 
LLC, their funds were in fact used to purchase interests in 
PCH, LLC, and each member of FC 2012, LLC was aware that 
their contribution amount included Respondent's fee. 

All three of the participants whose names were inadvertently left off of the original 

Operating Agreement were in fact members of the LLC under the Wyoming LLC Act as 
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stated in the report from Tom Long and as noted in the Amended Operating Agreement. 

(See Ex. 8; Ex. 3.) The failure to update the investor paperwork with SFA does not 

negate the valid membership in FC 201 2 as each of the three participants at issue is in 

fact an accredited investor. 

Additionally, the Enforcement Division stated that "Wyoming Law allows for LLC 

records filed with the state to be corrected 'if at the time of filing the record contained 

inaccurate information or was defectively signed' Wyo. Stat. Ann.§ 1 7-29-206 (201 0)" 

(emphasis added). (Division's Resp. 25.) The Division then goes on to say that the 

Wyoming Law does not "condone after-the-fact corrections or implied readings of an 

LLC operating agreement to conceal a fraud " and that "the provision of fraudulent 

information to the state in LLC filings is grounds for the deeming of the LLC as defunct, 

transacting business without authority, and in forfeiture of its articles of organization. 

Wyo. Stat. Ann.§ 1 7-29-705(c) (201 0)." (Division's Resp. 25.) 

However, the Division incorrectly lumps operating agreements in with the 

category of documents that must be filed with the state. In fact, there is no requirement 

that operating agreements be filed with the State of Wyoming, and Mr. Lloyd did not do 

so. Moreover, the original operating agreement was not "fraudulent;" it contained a 

clerical error which was corrected. Thus, there is no violation of§ 1 7-29-705(c). 

Furthermore, the Enforcement Division's baseless claim that Mr. Lloyd 's failure to 

include the three individuals on the Operating Agreement was due to some financial 

hardship relative to his remarriage and financial responsibilities is nothing less than a 

personal attack that is completely unsupported by any evidence other than his allegedly 

having to "repeatedly tap a bank line of credit. " (Division's Resp. 24.) The Division 
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offered absolutely no proof as to why the line of credit was accessed or that Mr. Lloyd 

was in any financial distress, period. The Division simply assumed that Mr. Lloyd must 

be experiencing financial hardship, which apparently provides the motive for Mr. Lloyd's 

"fraudulent scheme." (Division's Resp. 24.) Once again, the Division's allegations 

appear to be the opinion of counsel without any evidentiary support whatsoever. 

Mr. Lloyd does not dispute the fact that a scrivener's error occurred when he 

inadvertently left off the names of Brown, Carso n, and Malloy in the Operating 

Agreement. He also does not dispute the fact that the paperwork with SFA was not 

revised to reflect the changes made to the membership of FC 2012, LLC. However, 

these mistakes do not amount to fraud, and they do not change the fact that each 

person was in fact a member of the LLC. Once Mr. Lloyd became aware of these 

issues, he took the necessary steps to correct his mistake, and each member of the FC 

2012, LLC specifically ratified these actions in the Amended Operating Agreement. 

(See Ex. 3.) 

Respondent deposited a total of $649,302.00, including his contribution of 

$16,802. 00, into the FC 2012, LLC bank account. (See Ex. 1.) This amount included 

the $150,000. 00 contributed by Brown, Carson, and Malloy. Of that $649,302.00, 

$105,750.00 con stituted Respondent's tax service fee of which each member of FC 

2012 was well aware prior to maki ng their contribution.2 (See Ex. 2; Ex. 3.) Mr. Lloyd 

wired $543,552. 00 ($649,302.00 minus the $105,750.00 in fees) from the FC 2012, LLC 

bank account to Piney Cumberland Holdings, LLC ("PCH") on December 7, 2012. (See 

2 The Enforcement Division's assumption that just because Mr. Lloyd had to explain the process of the 
conservation easement to his clients again over a year after the transaction took place necessarily means 
that they did not know they paid a fee for his services is absurd. Mr. Lloyd is not in the habit of working 
for free, and his clients are well aware of that fact. Indeed, the Participants' Affidavits specifically note 
that they were aware that Mr. Lloyd charged a fee that was part of their contribution amount. 
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Ex. 4.) Checks totaling $1 05,750.00 were then written to various accounts controlled by 

Mr. Lloyd and his wife as payment for his tax plan ning services. (See Ex. 5.) 

For these reasons, Carson, Brown, and Malloy were members of the LLC, and 

their funds were in fact placed into the FC 201 2, LLC bank account and used to 

purchase the interests in PCH. In addition, it is quite clear that every participant 

understood that Mr. Lloyd was charging a fee for the tax plan ning service he provided 

with respect to the FC 201 2 transaction. 

2. 	 There is no evidence that Respondent misappropriated any 
clients' funds. 

There is absolutely no evidence that Mr. Lloyd diverted $1 30,000.00 or 

misappropriated any client funds, for that matter. There is ample evidence that the FC 

201 2 participa nts knew that their contribution amou nts included Mr. Lloyd's fee, (See 

Ex. 2), and the Wyoming LLC Act makes it clear that each of the three individuals at 

issue were in fact members of the FC 201 2, LLC. (See Ex. 8. ) As such, the 

Enforcement Division's repeated use of the phrase "whose money he stole " after every 

reference to Brow n, Carson, and Malloy is entirely unsupported by the facts, injurious to 

his reputation, and has caused him to lose both existing and potential new clients. 

3. 	 There is no evidence of scienter or a material 
misrepresentation or omission. 

There is absolutely no evidence to show intent to defraud, and there are no facts 

that point to a misreprese ntation made by Mr. Lloyd or any knowingly false statements. 

Failing to include Brown, Carson, and Malloy in the original Operating Agreement was a 

clerical error and entirely inadvertent. There is absolutely no viable evidence that Mr. 

Lloyd intended to do so. 

1 8  
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The Enforcement Division did not provide any evidence to support a violation of 

the anti-fraud provisions of the Securities Acts or the Investment Advisors Act. For that 

reason, Respondent's motion should be granted as to this issue. 

II. CONCLUSION 

The Respondent's Motion for Summary Disposition should be granted. 

This the 71 day of January, 201 5. 

Frederick K. Sharpless 
Attorney for Respondent 

OF COUNSEL: 

SHARPLESS & STAVOLA, P.A. 
Post Office Box 221 06 
Greensboro, North Carolina 27 420 
Telephone: (336) 333-6384 

com 
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SHARPLESS 

FREDERICK K. SHARPLESS 
Attorney at Law 
Direct Dial: 336-333-6384
FKS@sharpless-stavola.com 

January 29, 201 5 

Mr. Brent J. Fields 
Secretary of Commission 
Securities and Exchange Commission 
1 00 F Street N.E. 
Mail Stop 1 090 
Washington, DC 20549 

Re: 	 In the Matter of Paul Edward "Ed" Lloyd, Jr., CPA; 
Administrative Proceeding File No. 3-16182; Our File No. 10965 

Dear Mr. Fields: 

I enclose an original and three copies of the Response of Paul Edward "Ed" 
Lloyd, Jr., CPA, to Division of Enforcement's Response in Opposition to Respondent's 
Motion for Summary Disposition. 

Sincerely yours, 

FKS:Icc 
En cis. 
cc: 	 Honorable Carol Fox Foelak (via email and US mail) 

Mr. Robert F. Schraeder/Mr. Brian Basinger (via email and US mail) 
Mr. Alex Rue (via email and US mail) 
Mr. Woody Webb (via email and US mail) 
Mr. Ed Lloyd (via email) 

200 SOUTH ELM STREET, SUITE 400 GREENSBORO, NC 27401• 

POST OFFICE BOX 22106 G R E E  N S BO R O ,  NC 2 7 42 0  •

p h  336.333.6400 • fax 336.333.6399 • www.sharpless-stavola.com 



   

 

previous 

charges 
Deposits, 

$535,600.00 

zz:ooo.oo 
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WIRE 

Page 1 of 2 1Z/31/12 

FOREST CONSERVATION 2 01 2 LLC 

NC 

500-Z1-0H10 55$21 0 C 001 26 SO 002 

GILLETTE WY 

Your account statement Contact us 
For 12/31/2012 BBT.com 

• BUSINESS VALUE 150 0005201200727 
Account summary 
Your balance as of 11130/2012 
Checks • 103,750.00 
Other withdrawals, debits and service - 543,552.00

credits and interest + 111,802.00
Your new balance as of 12/31/2012 = $1 00.00 

Cheeks 

DATE CHECK II AMOUNT($) DATE CHECK# AMOUN1(S) DATE CHECK# AMOUNT($)


12121 1001 22,750.00 12131 1002 	 12131 1003 59,000.00 

Total checks = $103,750.00 

Other withdrawals, debits and service charges 

DATE DESCRIPTION AMOUNT($)
12107 OUTGOING WIRE TRANSFER REF# 20121207·00008184 543,552.00

Total other withdrawals, debits and service charges ;: $543,552.00 

Deposits, credits and Interest 

DATE DESCRIPTION AMOUNT(S)

12/03 COUNTER DEPOSIT 30,000.00 
12/03 COUNTER DEPOSIT 35,000.00 
12104 COUNTER DEPOSIT 30,000.00 
12107 COUNTER DEPOSIT 16,802.00 

Total deposits, credits and interest 	 = $1 11 ,802.00 

Exh ib it 1 
PAGE 1 OF 2Respondent's • 

Reply Brief 
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�ihdrawals. debits charges 155,000:00 

;, 

--- ----- ----------- · ·-- . so:ooo.oo 

Page 1 of 3 10/31112
NC 


500-21..01-00 55621 0 C 001 26 50 OC2 FOREST CONSERVATION 2012 LLC 

2816 DOGWOOD AVE 

GILLETTE WY 82718-20 01 


Your account statement Contact us 
For 10/31/201 2 BBT.com ʁ (800) BANK-BBT or 

(800} 226-5228 

Give The Perfect Glft! 
There's nothing like knowing you've given the perfect gift. With the BB&TVisa® Gift Card, you can be confident your family, friends, 

clients or employees can purchase whatever they want, whenever they want. 

Available from $25 to $500 

Can be used wherever Visa® is accepted 

Great for any gift giving occasion 

Visit BBT.com/giftcard for more Information. 

Cards are issued by .BB&T Financial, FSB, a subsidiary of 88& T Corporal ion. Member FDIC. 

Account summary 

Your balance as of 09/28/2012 $100.00 
Checks -0.00

and service -0.00 
Deposits, credits and interest + 
Your new balance as of 10/3112012 $155,100.00 

Deposits, credits and rnterest 
DATE DESCRlPliON AMOUNT($)
1 0/01 COUNTER DEPOSIT 
10101 COUNTER DEPOSIT 60,000.00 

fll BUSINESS VALUE 150 0005201200727 

10104 DEPOSIT 45,000.00 

Total deposits, credits and interest :o$155,000.00 

D PAGt 1 Of 3 

ELA 0001 2 7  
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previous 10/01/2012 

Othe..!_~thdrawals, ���-�.rl.i£�haraes 
Deposits, 

1oo-o--·-·-·--·----------z�§-oo:ao 

'-i1120--C00NTER 
35,QOO:_QQ. 

500·21.01-IJO 55671 0 C 001 26 50 002 
FOREST CONSERVATrON 20i2 LLC 

11130 

·------------.. ---

Page 1 of NC 3 11/30i12000520120D727 

2816 DOG\ᡉOOD AVE 
GILLETTE WY 82718-2001 

Your account statement Contact us 
For 11/30/2012 BBT.com (800) BANI<·BBT or 

(800) 226-5228 

Traveling for Business? Pack Travel Insurance! 
Travel is essential to many businesses. Prospects are me!. Deals are negotiated. Contracts are signed. 

But what if something goes wrong? What if an employee becomes ill and cannot travel? Or all flights are cancelled? Travel mishaps can 
make a challenging situation seem even worse. 

Protect your business development investmen t with travel insurance, whether its one key tr ip or many trips throughout the year. 

Visit 88T.com/travel2 today to learn more and get a quote. 
© 2012 Branch Banking and Trust Comp;my. BB&T Insurance Services, Inc., is a wholly owned subsidiar1 or Branch Banking and Trust Company. Insurance products are not a 
deposit; not FDIC insured: not insured by any federal government agency; not guaranteed by the bank. 

m BUSINESS VALUE 

Account summary 
Your balance as of $155,100.00
Checks • 2,000.00 

debits - 0.00 
credits and interest ________ -.:'.:].§�500.00

Your new balance as of '1113012012 = $535,600.00 
Checks 

AMOUNT($)DATE CHECK# 

Total checks "'S 2,000.00 

Deposits, credits and interest 


0/,TE DESCRIPTION AMOUNT($)

-· 

11/02 COUNTER DEPOSIT ᇹ-COuNTER-DEPOsiT____ .. ___ .......__________ .. _____ ,, .... , ___ , .... ---· 


-

11114 COUNTER DEPOSIT -·------- ---11!14 COUNTER DEPOSIT 

30,000.00---27,5oo-:-oo
40,000.00 
50,000.00 
40,000.00
32, 500. 00
40 ,000:00 

--.........
----· -11/15 COUNTER DEPOSIT
11/19.... COUNTER DEPOSIT ..• 

DEPOSIT 
COUNTER DEPOSIT ____ .... COUNTER DEPOSIT 

... 
35,000.00-----"·-·.. -------

11/26 -----.. --............ ·-·
11/27 COUNTER DEPOSIT 22,500.00- --·----·---- continued 
• PAGE 1 OF 301£3020 

ELA_000129 

11126 



m BUSINESS VALUE 150 0005201200727 (continued)
DATE OESCRlPllON AMOUNT($)
11/30 COUNTER DEPOSIT 30,000.00
Total deposits, credits and interest = $382,500.00 

uPAGE20F3 

ELA 000 1 30 



I knew that I would only receive a tax deduction for my contribution. 

a copy of which is attached hereto as Exhibit A. 

AFFIDAVIT OF GARY S. APPEL 

I, Gary S .  Appel, having been duly sworn do hereby depose and state the following: 

1. 	 I am a resident of Charlotte, North Carolina, over 18 years of age, competent to make this 
Affidavit, and do so of my own personal knowledge. 

2. 	 I have been a tax client of Ed Lloyd & Associates, Inc. for about seven years. 

3 .  	 In 2011, I was approached by  Ed Lloyd about the possibility o f  making a charitable contribution 
toward a conservation easement. 

4. 	 Ed Lloyd stated that I would receive a tax deduction based upon my contribution amount ifi 
decided to paǁiicipate. 

5. 	 Ed Lloyd clearly indicated to me that any contribution would solely be for a tax benefit. 

6. 

7 .  	 I had no expectation of receiving any profit or return other than a ta.x deduction. 

8 .  	 On December 20 ,  2011, I wrote a check to  "Ed Lloyd & Associates" i n  the amount of $36,750.00, 

9. 	 I was aware that my contribution amount would include Ed Lloyd's fee. 

10. 	 I received a Schedule K-1 indicating my contribution minus Ed Lloyd ' s  fee and my resulting tax 
deduction. 

11. 	 In 2012, I contributed to another conservation easement with the assistance, guidance, and tax 
advice of Ed Lloyd. 

12. 	 In November 20 12 ,  I wrote a check to " Forest Conservation 2012, LLC" in the amount of 

$30,000.00, a copy of which is attached hereto as Exhibit B. 


1 3 .  	 J was aware that my  contribution amount would include Ed  Lloyd's fee. 

14. I was aware that I became a member of F orest Conservation 2012, LLC once I wrote a check for 
$30,000.00 in November 2012. 

15. I received a Schedule K-1 indicating my contribution minus Ed Lloyd's fee and my resulting tax 
deduction. 

Exhibit 2 
Respondent's 

Reply Brief 
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16. I am very satisfied with Ed Lloyd ' s  tax planning and preparations services.  

FURTHER THE AFFIANT SA YETH NOT. 

Sworn to and subscribed before me 
day of January, 20 1 5  

Notary Public 
My Expires:
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AFFIDAVIT OF RAYMOND R. BOULEY 

I, Raymond R. Bouley, having been duly sworn do hereby depose and state the fol lowing: 

1. 	 I am a resident of Charlotte, North Carolina, over 18 years of age, competent to make this 
Affidavit, and do so of my own personal knowledge. 

2.  	 I have been a tax cl ient of Ed Lloyd & Associates, Inc. for about four years. 

3 .  	 I n  2 0  11, I was approached by E d  Lloyd about the possibil ity o f  making a charitable contribution 
toward a conservation easement. 

4. 	 Ed Lloyd stated that I would receive a tax deduction based upon my contribution amount if I 
decided to participate. 

5. 	 Ed L loyd clearly ind icated to me that any contribution would solely be for a tax benefit. 

6.  	 I !mew that I would only receive a tax deduction for my contribution. 

7 .  	 I had no  expectation o f  receiving any profit or return other than a tax deduction. 

8. 	 On December 27, 2011, I wrote a check to "Ed Lloyd & Associates" in the amount of $32,250.00, 
a copy of which is attached hereto as Exhibit A. 

9. 	 I was aware that Ed Lloyd would receive a fee for his services in researching, preparing, and 
facilitating the contribution to the conservation easement. 

10. 	 On June 6, 2012, I wrote a separate check to "Ed Lloyd & Associates" in the amount of $5,000 .00 
for Ed Lloyd's fee, a copy of which is attached hereto as Exhibit B. 

11. 	 I received a Schedule K-1 indicating my contribution and my resulting tax deduction. 

12. 	 In 2012, I contributed to another conservation easement with the assistance, guidance, and tax 
advice of Ed Lloyd. 

13. 	 On November 15, 2012, I wrote a check to "Forest Conservation 2012, LLC" in the amount of 
$32,500.00, a copy of which is attached hereto as Exhibit C. 

14. 	 I was aware that my contribution amount for th is transaction would include Ed Lloyd' s fee. 

15. 	 I was aware that I became a member of Forest Conservation 2012, LLC once I wrote a check for 

$32,500.00 on November 15,2012. 


16. 	 I received a Schedule K-1 indicating my contribution minus Ed L loyd's fee and my resulting tax 

deduction. 


17. 	 In 2013 , I contributed to another conservation easement with the assistance, guidance, and tax 

advice of Ed Lloyd. 
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18.  I am very satisfied with Ed Lloyd' s  tax planning and preparations services. 

FURTHER THE AFFIANT SA YETH NOT. 

(M�J R. č 
Raymond Bouley __! 

' • ,i,: 

. .. . ե է 
Sworn to and subscribed before me 

This.BOǀ

day of December, 20 1 4  <>" զ ը .. 

. , ·, 
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ommission Expires: 
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Notary Publ ic . 
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AFFIDAVIT OF VERNON R. BRANCH 

I, Vernon R. Branch, having been duly sworn do hereby depose and state the fol lowing: 

I am a res ident of Raleigh, North Carol ina, over 1 8  years of age, competent to make this 
A ffidavit, and d o  so of my own personal knowledge. 

2. 	 I have been a tax c l ient of Ed L loyd & Associates, Inc. for about six years. 

3 .  	 I n  20 1 2, I was approached by Ed Lloyd about the poss ib i l ity o f  maki ng a charitable contribution 
toward a conservation easement. 

4 .  	 Ed Lloyd stated that I would receive a tax deduction based upon my contri bution amount i f  I 
decided to participate. 

5 .  	 E d  L loyd clearly indicated to m e  that any contribution would solely b e  for a tax benefit. 

6.  I knew that I woul d  only receive a tax deduction for my contribution. 

7. 	 I had no expectation of receiving any profit or return other than a tax deduction. 

8 .  	 On November 1 2, 20 1 2, I wrote a check t o  "Forest Conservation 20 1 2, LLC" i n  the amount of 
$40,000.00, a copy of which i s  attached hereto as Exhibit  A .  

9. 	 I was aware that my contribution amount would include Ed L l oyd ' s  fee. 

l 0. I was aware that I became a member of Forest Conservation 20 1 2, LLC once l wrote a check for 
$40,000.00 on November J 2, 20 1 2 . 

1 1  . 	 I received a Schedule K-1  indicating my contribution minus Ed L l oyd ' s  fee and my resulting tax 
deduction. 

1 2. I am very satisfied with E d  L loyd' s  tax p lanni ng and preparations services. 

Sworn to and subscribed before me 
This of December, 20 1 4  

O ·
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AFFIDAVIT OF JAMES R. CARS ON 

l, James R. Carson, h aving been duly sworn do hereby depose and state the fo l lowing: 


7. l had n o  expectation of receiving any profit or retum other than a tax deduction. 

1 .  	 I am a resident of Fort M i l l ,  South Caro l ina, over 1 8  years of age, competent to make this 
A ffidavit, and do so of my own personal knowl edge. 

2 .  	 I h ave been a ta.x client o f  Ed L loyd & Associates, Inc. for ten years. 

3 .  	 In 20 1 2, l was approached by Ed Lloyd about the possib i l  i ty of making a charitable contri bution 
toward a conservation easement. 

4. 	 Ed Lloyd stated that I would receive a ta.x deduction based upon my contribution amount i f l  
d e cided to participate. 

5. 	 Ed Lloyd clearly indicated to me that any contribution woul d  solely be for a ta:x. benefit. 

6. 	 I knew that I would only receive a tax deduction for my contribution.  

8. 	 On N ovember 30, 20 1 2, I wrote a check to "Forest Conservation 20 1 2  L LC" i n  the amount  of 
$30,000. 00, a copy of which is attached hereto as Exhibit A. 

9 .  	 I was aware that m y  contribution amount would i nc lude E d  Lloyd 's fee.  

1 0. 	 I was aware that I became a member of Forest Conservation 20 1 2, LLC once I wrote a check for 
$3 0,000.00 o n  November 30, 20 1 2. 

1 1  . 	 [ rece ived a S chedule K-1 indicating my contribution minus Ed Lloyd ' s  fee and my resulting ta.x 
deduction. 

1 2. 	 I n  20 1 3 , I contributed to another conservation easement with the assistance, guidance, and tax 
advice of Ed Lloyd.  

1 3 .  	 1 a m  very satisfied with Ed L loyd 's tax planning and preparations services. 

FURTHER THE A F F I ANT SA YETI-! NOT. 

Sworn to and subscribed before me 
This _$____ day of January, 2 0 1  5 

My Exp ires: 
I d--0\ 1  

KIRBY WEST 
Notary Public 

Cabarrus Co., North Carolina 
My Commission Expires Dec. 1 i ,  20 1 7  
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1 2. 

AFFIDAVIT OF JARRETT W. CLAY 
I, Jarrett W. Clay, having been duly sworn do hereby depose and state the fo llowing: 

1 .  	 I am a resident of Greensboro, Nmih Carolina, over 1 8  years of age, competent to make this 
Affidavit, and do so of my own personal knowledge. 

2 .  	 I have been a tax client of E d  Lloyd & Associates, Inc. for about three t o  four years. 

3 .  	 I n  20 1 2, I was approached b y  E d  Lloyd about the possibility o f  making a charitable contribution 
toward a conservation easement. 

4. 	 Ed Lloyd stated that I would receive a tax deduction based upon my contribution amount if i 
decided to participate. 

5.  Ed Lloyd clearly indicated to  me that any contribution would solely be for a tax benefit. 

6 .  	 I knew that I would only receive a tax deduction for my contributi on. 

7. 	 I had no expectation of receiving any profit or return other than a tax deduction. 

8 .  	 O n  September 28, 20 12, I wrote a check to "Forest Conservation 20 12, LLC" i n  the amount of 
$45,000.00, a copy of which is attached hereto as Exhibit A. 

9. 	 I was aware that my contribution amount would include Ed Lloyd ' s  fee. 

1 0. 	 I was aware that I became a member of Forest Conservation 20 12, LLC once I wrote a check for 
$45,000.00 on September 28, 20 1 2. 

1 1 .  	 I received a Schedule K-1 indicating my contribution minus Ed Lloyd's fee and my resulting tax 
deduction. 

I also contributed to conservation easements in 201 3  and 20 14  with the assistance, guidance, and 
tax advice of Ed Lloyd. 

14.  I am very satisfied with Ed Lloyd' s  tax planning and preparati ons services. 

FURTHER THE AFFIANT SA YETH NOT. 

and subscribed before me 
This \ day 20 1 5  i iiJI

c c 11t 
• • • • • •  

• • •  

• • • /

•• 
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SwornA%,.and 
This _t:S_ day Janl_Iary, 

Ă ă  
eSiiR1arrett 

ɦɥnɤ2i

1

ozɣlɢes: 

3 .  

deduction. 

FURTHER THE AFFIANT SA YETH NOT. 

subscribed before me 
of 20 1 5  

J 

AFFIDAVIT OF JESSE GARRETT 
I, Jesse Garrett, having been duly sworn do hereby depose and state the following: 

1 .  I am a resident of Charlotte, North Carolina, over 1 8  years of age, competent to make this 
Affidavit, and do so of my own personal knowledge. 

2. I was a tax cl ient of Ed Lloyd & Associates, Inc. in 201  1 and 2012. 

In  20 1 2, I was approached by Ed Lloyd about the possibil ity of maldng a charitable contri bution 
toward a conservation easement. 

4. 	 Ed Lloyd stated that I would receive a tax deduction based upon my contribution amount if I 
decided to participate. 

5 .  	 Ed Lloyd clearly indicated to  me that any contribution would solely be  for a tax benefit. 

6. 	 I knew that I would only receive a tax deduction for my contributi on. 

7. 	 I had no expectation of receiving any profit or retum other than a tax deduction. 

8 .  	 In November 20 1 2, Iwrote a check to Forest Conservation 20 1 2, LLC in the amount of 
$30,000.00. 

9. 	 I was aware that my contribution amount would include Ed Lloyd ' s  fee .  

1 0. 	 I was aware that I became a member of Forest Conservation 20 1 2, LLC once I wrote a check for 
$30,000.00 in November 20 1 2. 

1 1  . 	 I received a Schedule K-1 indicating my contribution minus Ed Lloyd ' s  fee and my resulting tax 

-.::' Փ Ք 
. Ց . Ւ .. ;:, .. 

,..-• ;C'· -----



1 .  

AFFIDAVIT OF TIMOTHY K. GOSS 


I ,  Timothy K. Goss, having been duly sworn do hereby depose and state the fol lowing: 


I am a resident of Waxhaw, N orth Caro l ina, over 1 8  years of age, competent to make this 
A ffidavit, and do so of my own personal knowledge. 

7.  I had no expectat ion of receiving any profit or return other than a tax deduction.  

8 .  O n  December 2 1 ,  20 1 1  , I wrote a check to " E d  L l oyd & A ssoc." i n  the amount of $36,750.00, a 
copy of which is attached hereto as Exhibit A .  

9 .  I was aware that my contribution  amount would include Ed Lloyd ' s  fee .  

2. 	 I have been a tax c l ient of Ed L l oyd & Associates, Inc. for about eight years. 

3 .  	 In  20 1 1 ,  I was approached by E d  L loyd about the possib i l  ity of making a charitable contribution 
toward a conservation ea-sement. 

4. 	 Ed Lloyd stated that I would receive a tax deduction based upon my contribution amount if I 
decided to participate. 

5 .  	 Ed L loyd clearly indicated t o  me that any contribution would solely be for a tax benefit. 

6. 	 l knew that I woul d  only receive a tax deduction for my contribution.  

1 0  . 	 I received a Schedule K - 1  indicating my contribution m inus Ed L loyd ' s  fee and my resulting tax 
deduction. 

1 1  . 	 In 20 I 2, I contributed to another conservation easement with the assistance, guidance, and tax 
advice of Ed L loyd. 

1 2. 	 On November 1 9, 20 1 2, I wrote a check to "Forest Conservation 20 1 2" i n  the amount of 
$ 3 5  ,000.00, a copy of which is attached hereto as  Exhibit  B .  

1 3  . 	 I was aware that my contribution amount would inc lude Ed Lloyd ' s  fee .  

1 4. 	 I was aware that I became a member of Forest Conservation 20 1 2. LLC once 1 wrote a check for 
$35,000.00 on November 1 9, 20 1 2. 

1 5 .  	 I received a Schedule K - 1  indicating m y  contribution m inus Ed L loyd ' s  fee and m y  resulting tax 
deduction. 

1 6  . 	 In 20 1 4, I am contributing to another conservatio n  easement with the assistance, guidance, and 
tax advice of Ed L loyd. 



Goɠ ɡ._Sl 

! 7. 
FURTHER THE AFFIANT SA YETH NOT. 

I am very satisfied with Ed L loyd ' s  tax planning and preparations services. 

Sworn to and subscribed before me 

This ी day of December, 20 1 4  


Notary Publ i c  
M y  Commission Expires: 

\ 0 - \ 0. -- \ <4  
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8 .  

AFFIDAVIT OF DENNIS J. HALL 
I ,  Dennis J. Hall ,  having been duly sworn do hereby depose and state the fol lowing: 

1 .  	 I am a resident of Charlotte, North Carolina, over 1 8 years of age, competent to make thi s  
Affidavit, and d o  s o  of my own personal knowledge. 

2.  	 I have been a tax client of Ed Lloyd & Associates, Inc.  for about three years. 

3 .  	 I n  20 1 1 ,  J was approached by Ed L loyd about the possibil ity of making a charitable contribution 
toward a conservation easement. 

4. 	 Ed Lloyd stated that I would receive a tax deduction based upon my contribution amount if J 
decided to participate. 

5 .  	 Ed Lloyd clearly indicated to me that any contribution would solely be  for a tax benefit. 

6. 	 I knew that I would only receive a tax deduction for my contribution. 

7. I had no expectation of receiving any profit or return other than a tax deduction. 

On December 20, 20 1 1  , I wrote a check to "Ed Lloyd & Associates, PLLC" i n  the amount of 
$32,250.00, a copy of which is attached hereto as Exhibit A. 

9. 	 On November 1 7, 20 1 1  , I wrote a separate check to "Ed L loyd & Associates, PLLC" in the 
amount of $4,500 .00 for Ed Lloyd 's  fee, a copy of which is attached hereto as Exhibit B. 

1 0. 	 I received a Schedule K - 1  i ndicating my contribution and my resulting tax deduction. 

1 1  . 	 In 20 1 2, I contributed to another conservation easement with the assistance, guidance, and tax 
advice of Ed Lloyd. 

12. 	 On November 1 2, 20 12 ,  I wrote a check to "Forest Conservation 20 1 2, LLC" in the amount of 
$27,500.00, a copy of which is attached hereto as Exhibit C. 

1 3 .  	 I was aware that m y  contribution amount would include E d  Lloyd 's  fee.  

1 4. 	 I was aware that I became a member af Forest Conservation 20 1 2, LLC once I wrote a check for 
$27,500.00 on November 1 2, 20 1 2 . 

1 5 . 	 I received a Schedule K-1 indicating my contribution m inus Ed Lloyd 's  fee and my resulting tax 
deduction. 
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1 6. I am very satisfied with Ed L loyd ' s  tax planning and preparations services. 

FURTHER THE AFFIANT SAYETH NOT. 

Swu'nTto and subscribed before me 
This __ day of December, 

My Expires: 
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AFFIDAVIT O F  ASHLEY S. HOOKS 

I, Ashley S. Hooks, having been duly sworn do hereby depose and state the fol lowing: 

J .  	 I am a resident of Marietta, Georgia, over 1 8  years of age, competent to make this Affi davit, and 
do so of my own personal knowledge. 

2 .  	 I have been a tax client of E d  L loyd & Associates, Inc. for about three years. 

In 20 1 2, I learned about the possibil ity of making a charitable contribution toward a conservati on 
easement from a co-worker, a strategy the co-worker learned of through Ed Lloyd . 

4. 	 I spoke with Ed Lloyd, and he stated that I would receive a tax deduction based upon my 
contribution amount if  I decided to participate. 

5. 	 Ed L loyd clearly indicated to me that any contribution would solely be for a tax benefit. 

6. 	 I knew that I would only receive a tax deduction for my contribution. 

7. 	 I had no expectation of receiving any profit or return other than a tax deduction. 

8 .  	 On November 20, 20 1 2, I wrote a check t o  "Forest Conservation 2012,  LLC" in the amount of 
$35,000.00, a copy of which is attached hereto as Exhibit A .  

9.  	 I was aware that m y  contribution amount would include E d  L loyd ' s  fee.  

1 0 .  	 I was aware that I became a member of F orest Conservation 20 1 2, LLC once I wrote a check for 
$35 ,000.00 on November 20, 20 1 2. 

1 1  . 	 I received a Schedule K-1 indicating my contribution minus Ed Lloyd ' s  fee and my resulting tax 
deduction.  

1 2. 	 In 20 1 3 , I contributed to another conservation easement with the assistance, guidance, and tax 
advice of Ed Lloyd. 

1 3  . I am very satisfied with Ed Lloyd' s  tax planning and preparations services. 

FURTHER THE AFFIANT SA YETH NOT. 

Sworn to and subscribed before me 
This ठ day of December, 20 1 4  

Ashley S. Hooks 

My Commission Expires: 
/() · 0 ·c)_o 
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AFFIDAVIT OF JAMES J. JONES 
I, James J. Jones, having been duly sworn do hereby depose and state the fo llowing: 

l .  	 I am a resident of Charlotte, North Caro l  ina, over 1 8  years of age, competent to make th is 
Affidavit, and do so of my own personal knowledge. 

2. 	 1 have been a tax client of Ed Lloyd & Associates, Inc. for over ten years. 

3 .  	 In 20 1 1 ,  I was approached b y  E d  Lloyd about the possibility of making a charitable contri bution 
toward a conservation easement. 

4. 	 Ed Lloyd stated that I would receive a tax deduction based upon my contribution amount if I 
decided to participate. 

5 .  	 Ed Lloyd clearly indicated to me that any contribution would solely be for a tax benefit. 

6.  	 I knew that I wou ld only receive a tax deduction for my contribution. 

7.  	 I had no expectation of receiving any profit or return other than a tax deduction. 

8. 	 On December 22, 2 0 1  1 ,  I wrote a check to "Ed Lloyd & Associates" in the amount of $32,250.00, 
a copy of which is attached hereto as Exhibit A.  

9. 	 I was aware that Ed Lloyd would receive a fee for his services in research ing, preparing, and 
faci l  itating the contribution to the conservation easement. 

O n  December 1 4, 20 1 1 ,  I wrote a separate check to E d  Lloyd & Associates i n  the amount of 

$5,000.00 for Ed Lloyd ' s  fee, a copy of which is attached hereto as Exhibit B .  


I received a Schedule K-1 indicating my contribution and my resulting tax deduction. 


In 20 1 4, I a m  contributing t o  another conservation easement with the assistance, guidance, and 

tax advice of Ed Lloyd. 


1 3 .  I a m  very satisfied with Ed Lloyd's tax planning and preparations services. 

FURTHER THE AFFIANT SAYETH NOT. 

Sworn to and subscribed before me 
Thisי day of December, 20 1 4  

My Commission Expires: 
0:2.-ङ oq f20l73 
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AFFIDAVIT OF STEVEN M. KEZMAN 

I, Steven M. Kezman, having been duly sworn do hereby depose and state the following: 

1 .  	 I am a resident of Charlotte, North Carolina, over 1 8  years of age, competent to make this 
Affidavit, and do so of my own personal knowledge. 

2. 	 I have been a t<L'X cl ient of Ed Lloyd & Associates, Inc. for many years. 

" 
.) , 	 In 20 1 1 ,  I was approached by Ed Lloyd about the possibi l i ty of making a charitable contribution 

toward a conservation easement that would provide an overall tax savings to me. 

4. 	 Ed Lloyd stated that I would receive a tax deduction based upon my contribution amount if i 
decided to participate. Ed provided law firm opinion letters supporting this tax deduction. 

5. 	 Ed Lloyd clearly indicated to me that any contribution would solely be for a ta'X benefit. 

6. 	 Ed Lloyd indicated this tax stategy is allowed by laws passed in the U. S .  Congress. 

7. 

8. 

I had no expectation of receiving any profit or return other than a legal tax deduction. 

On December 23, 20 1 1 ,  I wrote a check to "Ed Ll oyd & Associates PLLC" in the amount of 

9. 

1 0. I received a Schedule K- 1 indicating my contribution minus Ed Lloyd 's  fee and my resulting tax 
deduction. 

1 1 .  In 20 1 2, I contributed to another conservation easement with the assistance, guidance, and tax 
advice of Ed Lloyd. 

1 2 .  On November 26, 20 1 2 , I wrote a check to "Forest Conservation 20 1 2, LLC" in  the amount of 
$22,500 .00, a copy of which is attached hereto as Exhibit B. 

1 3 .  I was aware that my contribution amount would include Ed Lloyd's  fee. 

1 4. 

1 5. 

I understood that I became a member of Forest Conservation 20 1 2, LLC once I wrote a check 
for $22,500.00 on November 26, 20 1 2  and expected no assumption of any l iabi lty and 
expecting only a l egal tax deduction . 

I received a Schedule K- 1 indicating my contribution minus Ed Lloyd ' s  fee and my resulting tax 
deduction. 

$26,000.00, a copy of which is attached hereto as Exhibit A. 

I was aware that my contribution amount would include Ed Lloyd ' s  fee .  

hr- e 1 ,,<� z @ 
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1 6. S o  far, I have been satisfied with Ed Lloyd's  tax: planning and tax preparations services. 

FURTHER THE AFFIANT S A  YETH NOT. 

Steven M. Kezman 
Sworn to and subscribed before me 
This 20 1 4  
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AFFIDAVIT OF MICHAEL KNIGHT 
I, Michael Knight, having been duly sworn do hereby depose and state the following: 

1 .  	 I am a resident of Charlotte, North Carolina over 1 8  years of age, competent to make this 
Affidavit, and do so of my own personal knowledge. 

2 .  	 I have been a tax client ofEd Lloyd & Associates, Inc. since March of20 12 .  

3 .  	 In 20 1 2, I was approached by Ed Lloyd about the possibil ity of making a charitable contribution 
toward a conservation easement. 

4. 	 Ed Lloyd stated that I would receive a tax deduction based upon my contribution amount if  I 
decided to participate. 

5 .  	 Ed  Lloyd clearly indicated to  me that any contribution would solely be  for a tax benefit. 

6 .  	 I knew that I would only receive a tax deduction for my contribution. 

7. 	 I had no expectation of receiving any profit or return other than a tax deduction. 

8 .  	 O n  November 29, 20 1 2, I wrote a check to "Forest Conservation 20 1 2, LLC" i n  the amount of 
$30,000.00, a copy of which is attached hereto as Exhibit A. 

9 .  	 I was aware that m y  contribution amount would include E d  L loyd's  fee. 

1 0. 	 I was aware that I became a member of Forest Conservation 20 12, LLC once I wrote a check for 
$30,000.00 on November 29, 2012 .  

1 I .  	 I received a Schedule K-1 indicating my contribution minus Ed Lloyd's  fee and my resulting tax 
deduction. 

1 2. I am very satisfied with Ed Lloyd' s  tax planning and preparations services. 

FURTHER THE AFFIANT SA YETH NOT. 

Sworn to and subscribed before me 
day 20 1 5  

Notary Public 
My Expires:

LO 
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AFFIDAVIT OF MARK S. LOSBY 

I ,  Mark S .  Losby, having been duly sworn do hereby depose and state the fol l ow i ng: 

1 .  	 I am a res ident of Irmo, South Caro l i na, over 1 8  years of age, competent to make this  Affidavit, 
and do so of my own personal knowledge. 

2. 	 I have been a tax cl ient of Ed L loyd & A ssociates, Inc. s ince 20 1 2 .  

3 .  	 In 20 1 2, I was approached b y  Ed L loyd about the poss ib i l ity of making a charitable contribution 
toward a conservation casement. 

4 .  	 E d  Lloyd stated that [ would receive a tax deduction based upon my contribution amount i f  I 
decided to pa11icipate. 

5 .  	 Ed Lloyd c l early ind icated t o  me that any contribution woul d  solely b e  for a tax benefit 

6. 	 I knew that I would only receive a tax deduction for my contribution.  

7 .  	 I h a d  no expectation of recei ving a n y  profit or return other than a tax deduction.  

8 .  	 O n  November 1 3, 201  2, I wrote a check to "Forest Conservation 20 1 2, L L C "  i n  t h e  amount of 
$40,000.00, a copy o f  which i s  attached hereto as Exhib i t  A.  

9. 	 I was aware that my contribution amount would i nc lude Ed L l oyd' s  fee.  

1 0. 	 I was aware that I became a member o f  F orest Conservation 20 1 2, L LC o nce I wrote a check for 
$40,000.00 on November 1 3 ,  20 1 2. 

1 1  . 	 I received a Schedule K - 1  indicati n g  my contribution minus Ed L l oyd ' s  fee and my result ing tax 
deductio n .  

1 2. 	 In 20 1 4, I am contributing to another conservation easement with the assistance, guidance, and 
tax advice of Ed Lloyd. 

1 3 .  I a m  very satisfied with Ed Lloyd' s  tax p lanning and preparations services. 

FURTHER THE AFFIANT SAYETH NOT. 

Sworn t?tnd subscri bed before me 
This of December, 20 1 4  

.. My Commission Expi res : 

t) {J · J--o.L 
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AFFIDAVIT OF KYLE MARTEL 

I, Kyle Martel, having been duly sworn do hereby depose and state the following: 

1 .  	 I am a resident of Tampa, Florida, over 1 8  years of age, competent to make this Affidavit, and do 
so of my own personal knowledge. 

2. 	 I have been a tax client of Ed Lloyd & Associates, Inc. since December of 20 1  1 .  

3 .  	 In 20 12,  I was approached by E d  Lloyd about the possibility o f  making a charitable contribution 
toward a conservation easement. 

4. 	 Ed Lloyd stated that I would receive a tax deduction based upon my contribution amount if I 
decided to participate. 

5.  	 Ed Lloyd clearly indicated to me that any contribution would solely be for a tax benefit. 

6. 	 I knew that I would only receive a tax deduction for my contribution. 

7. 	 I had no expectation of receiving any profit or return other than a tax deducti on. 

8 .  	 On December 1 8, 20 1 2, I wrote a check to "Forest Conservation 2 0 1 2  II, LLC" i n  the amount of 
$50,000.00, a copy of which is attached hereto as Exhibit A. 

9. 	 I was aware that my contribution amount would include Ed Lloyd's fee. 

1 0. 	 I was aware that I became a member of Forest Conservation 2 0 1 2  II, LLC once I wrote a check 
for $50,000.00 on December 1 8, 20 1 2. 

1 1  . 	 I received a Schedule K-1 indicating my contribution minus Ed Lloyd's fee and my resulting tax 
deduction. 

1 2. 	 I also contributed to conservation easements in 20 1 3  and 20 1 4  with the assistance, guidance, and 
tax advice of Ed Lloyd. 

1 3 .  	 I am very satisfied with E d  Lloyd's tax planning and preparations services .  

FURTHER THE AFFIANT S A  YETH NOT. 

,,,uu,,,,
,:- 0  

•. ", Notary Public - Slate of Florida- ·  .. · -
""§ My Comm. Expires Aug 16, 2015

Commission # EE 106024..u, 

My 
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AFFIDAVIT OF WILLIAM MITCHELL 

I ,  W i l l  iam M i tchel l ,  having been duly sworn do hereby depose and state the fol l ow i ng: 

l .  	 I am a resident of Spartanburg, South Carol i na, over 1 8  years of age, competent to make th is  
Affidav it, and do so of my own personal knowledge. 

2 .  	 I have been a tax cl  ient of E d  L loyd & Associates, Inc. for about ten years. 

3 .  	 I n  20 1 1 ,  I learned about the poss ib i l  ity o f  making a charitable contribution toward a conservation 
easement from a co-worker, a strategy the co-worker learned of through Ed L l oyd. 

4. 	 l spoke with Ed L loyd, and he stated that I would receive a tax deduction based upon my 
contri bution amount i f l  decided to partici  pate. 

E d  Lloyd clearly indicated t o  m e  that any contribution would so lely b e  for a tax benefit. 

6 .  	 T knew that I woul d  only receive a tax deduction for my contribution. 

7.  	 I had no expectation o f  receiving any profit or return other than a tax deduction. 

8.  	 On December 20,  20 1 1 ,  I wrote a check to "Ed Lloyd & Assoc." i n  the amount of $36,750 .00, a 
copy o f  wh i ch i s  attached hereto as Exhibit A .  

9. 	 I was aware that my contribution amount woul d  i nc lude Ed L loyd' s  fee .  

1 0. 	 I received a S chedule K - 1  indicating my contribution m i nus Ed L l oyd ' s  fee and my result ing tax 
deduction. 

l l  . 	 In 20 1 2, I contri buted to another conservation easement with the assistance, guidance, and tax 
advice of Ed L loyd. 

1 2. 	 On December 3, 20 1 2, I wrote a check to "Forest Conservation 20 1 2, LLC" i n  the amount of 
$35,000 .00, a copy of which is attached hereto as Exh i b it B .  

1 3 .  	 I was aware that my contribution amount would i nc lude E d  L l oyd ' s  fee. 

1 4 .  	 1 \Vas aware that I became a m ember o f Forest Conservation 20 1 2, L LC once I wrote a check for 
$3 5,000.00 on December 3, 20 1 2. 

1 5 .  	 I rece i ved a Schedule K- 1 indicating my contribution m i nus E d  L l oyd ' s  fee and my resulting tax 
deduct ion.  

1 6. 	 In 20 1 4, I am contributing to another conservation easement w ith the assistance, gui dance, and 
tax advice of Ed Lloyd. 



O&e� 

r;rtJtl/ JilJLȿ 
M i tchel l  

Commissiop Ey:pires: 
itJ/1/.J tJ 

1 7. I am very satis fied with Ed Lloyd's tax planni ng and preparati ons services. 

F URTHER THE A F F  IANT SA YETH NOT. 

S worn to and subscribed before me 
This I d2- day of December, 20 1 4  
d1uu K_.· My 

N ota:y Publ ic  

' 
W i l l  iam 

2 3 
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AFFIDAVIT OF GREGORY M. ORR 

I ,  Gregory M.  Orr, having been duly sworn do hereby depose and state the fol lowing: 

1 .  	 I am a resident of Winston-Salem, North Carolina, over 1 8  years of age, competent to make this 
Affidavit, and do so of my own personal knowledge. 

2. 	 I have been a tax client of Ed Lloyd & Associates, Inc. s inc e  2002. 

3 .  	 I n  20 1 2, I was approached b y  E d  L l  oyd about the possibi l ity o f  making a charitable contribution 
toward a conservation easement. 

4. 	 Ed Lloyd stated that I would receive a tax deduction based upon my contribution amount i f l  
decided t o  participate. 

5. 	 Ed Lloyd clearly indicated to me that any contribution would solely be for a tax benefit. 

6. 	 I knew that I would only receive a tax deduction for my contribution. 

7. 	 I had no expectation of receiving any profit or return other than a tax deduction. 

8 .  	 O n  December 1 8, 20 1 2, I wrote a check t o  "Forest Conservation 20 1 2  I I ,  LLC" i n  the amount of 
$20,000.00, a copy of which is attached hereto as Exhibit A. 

9. 	 I was aware that my contribution amount would include Ed Lloyd 's  fee.  

1 0 . 	 I was aware that 1 became a member of Forest Conservation 20 1 2  II, LLC once I wrote a check 
for $20,000.00 on December 1 8, 20 1 2. 

1 1 .  	 I received a Schedule K- 1 indicating my contribution m inus Ed Lloyd ' s  fee and my resulting tax 
deduction. 

1 2. 	 In 2 0 1 4, I am contributing to another conservation easement with the assistance, guidance, and 
tax advice of Ed Lloyd. 

1 3 .  I am very satisfied with Ed L loyd' s  tax planning and preparations services. 

FURTHER THE AFFIANT SA YETH NOT. 

Gregory M. Orr 
Sworn to and subscribed before me .. . .This l3_ day of �0 1 4  "NN .... 

· . .
MY Commtsston Exptres: 
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AFFIDAVIT OF SHAUN E. ORR 

I ,  Shaun E. OrT, having been duly sworn do hereby depose and state the fol lowing: 

1 .  I am a resident of Mooresvil le, North Carolina, over 1 8  years o f  age, competent to make thi s  
Affidavit, and do so  of my own personal knowledge. 

2. 	 I have been a tax cl ient of Ed Lloyd & Associates, Inc. for about 1 3  years. 

3 .  	 In 20 12, I was approached b y  E d  Lloyd about the possibil ity o f  making a charitable contribution 
toward a conservation easement. 

4. 	 Ed Lloyd stated that I would receive a tax deduction based upon my contribution amount if I 
decided to participate. 

5 .  	 Ed Lloyd clearly indicated to  me that any contribution would solely be  for a tax benefit. 

6 .  	 l knew that I would only receive a tax deduction for my contribution. 

7. 	 I had no expectation of receiving any profit or return other than a tax deduction. 

8 .  	 On December 1 5, 20 1 2, I wrote a check to "Forest Conservation 20 1 2" in  the amount of 
$20,000.00, a copy of which i s  attached hereto as  Exhibit A. 

9 .  	 I was aware that my  contribution amount would include Ed  Lloyd ' s  fee.  

1 0  . 	 I was aware that I became a member of Forest Conservation 20 1 2  II, LLC once I wrote a check 
for $20,000.00 on December 1 5, 20 1 2. 

1 1  . 	 I received a Schedule K-1 indicating my contribution minus Ed Lloyd ' s  fee and my resulting tax 
deduction. 

12 .  	 In  20 1 4, I am contributing to another conservation easement with the assistance, guidance, and 
tax advice of Ed Lloyd. 

1 3 .  	 I am very satisfied with Ed Lloyd's  tax planning and preparations services. 

FURTHER THE AFFIANT SA YETH NOT. 

Sworn to and subscribed before me 
This J').:.ID-day 20 15- . 

Notary Public 22., 
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AFFIDA VlT OF LESLIE S. POWELL 

I ,  Les l i e  S. Powe l l ,  having been duly sworn do hereby depose and state the fol l owing: 

1 .  	 I am a resident of Mooresvi l le, North Caro l ina, over 1 8  years of age, com petent to make this 
Affidavit, and do so of my own personal knowledge. 

2 .  	 I have been a tax cl  ient of Ed Lloyd & Associates, Inc. for about three years. 

3 .  	 I n  20 1 1 ,  I l earned about the possibi l  ity of making a charitable contribution toward a conservation 
easement from a neighbor, a strategy the neighbor learned of through Ed L l oyd. 

4. 	 I spoke with Ed L loyd, and he stated that I would receive a tax deduction based upon my 
contribution amount if I decided to participate. 

5 .  	 E d  Lloyd clearly i nd icated t o  me that any contribution woul d  solely be for a tax benefit. 

6 .  	 I knew that f woul d  only receive a tax deduction for m y  contribution. 

7 .  	 I had no expectation of receiving any profit or  return other than a tax deduction. 

8 .  	 On December 20,  20 l 1 ,  I wrote a check to "Ed L loyd Associates PLLC" i n  the amount of 
$47,500.00, a copy o f  which is  attached hereto as  Exhibit A.  

9. 	 On December 23,  2 0 1  1 ,  I wrote another check to "Ed L l oyd LLC" i n  the amount o f $32,250.00, a 
copy of which is attached hereto as Exhibit B, for a total contribution amount of $79,750.00. 

1 0. 	 I was aware that my contribution amount would include Ed L loyd' s  fee. 

1 1  . 	 I received a S chedule K - 1  ind icating my contribution m inus Ed L l oyd ' s  fee and my resulting tax 
deduction. 

J 2. In 20 1 2, I contributed to another conservation easement with the assistance, guidance, and tax 
advice of Ed Lloyd . 

1 3  . 	 On September 25,  20 1 2, I wrote a check to "Forest Conservation 20 1 2" in the amount of 
$60,000.00, a copy of which is attached hereto as Exhibit C. 

1 4. 	 I was aware that my contribution amount wou ld inc lude Ed Lloyd 's  fee .  

1 5  . 	 I was aware that I became a member of Forest Conservation 20 1 2, L LC once I wrote a check for 
$60,000.00 on September 25,  20 1 2  . 

1 6  . 	 I received a S chedule K-1  indicati ng my contribution minus Ed L l oyd ' s  fee and my resulting tax 
deduction. 

1 7  . 	 I n  20 1 3  , I contributed to another conservation easement with the assistance, guidance, and tax 
advice of Ed L loyd. 

1 8  . 	 In 20 1 4, I am contributing to another conservation easement with the assistance, guidance, and 
tax advice of Ed L l oyd. 
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'LD I S  

1 9 . I am very satisfied with Ed Lloyd's  tax planning and preparations services. 

FURTHER THE AFFIANT SA YETH NOT. 

Sworn to and subscribed before me 
__, 

_ 

This ,' My Commission Expires 
April 22, 20 1 9  My Commission 
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AFFI DAVIT OF LARRY PRICE 

I, Larry Price, having been duly sworn do hereby depose and state the fol l  owing: 

1 .  	 I am a resident of Charlotte, North Caro l i na, over 1 8  years o f  age, competent to make this 
Affidavit, and d o  so of my own personal knowledge. 

2 .  	 I have been a tax c l  ient of E d  L loyd & Associates, Inc.  for more than ten years. 

3 .  	 I n  20 1 1 ,  I was approached by Ed L loyd about the poss ib i l  ity o f  making a charitable contribution 
toward a conservation easement. 

4 .  	 Ed Lloyd stated that f would receive a tax deduction based upon my contribution amount i f  I 
decided to parti c ipate. 

5 .  	 E d  Lloyd c learly ind icated t o  me that any contribution woul d  solely b e  for a ta,x benefit. 

6 .  	 I knew that I wou l d  o n ly receive a tax deduction for my contributio n .  

7 .  	 I had no expectat ion of receiving any profit or return other than a tax deduction. 

8. 	 On December 1 9, 20 1 1 ,  I wrote a check to "Ed L l oyd & Associates" i n  the amount of $36,750.00, 
a copy o f  which i s  attached hereto as Exhibit A .  

9 .  	 I was aware that m y  contribution amount would incl  ude E d  L l oyd ' s  fee. 

1 0. 	 I received a Schedule K- 1 indicating my contribution m i nus Ed Lloyd ' s  fee and my resu lt ing tax 
deduction. 

1 1  . 	 I n  20 1 2, I contributed to another conservation easement w i th the assistance, guidance, and tax 
advice of Ed Lloyd. 

1 2 . 	 On November I 2, 20 1 2, I wrote a check to "Forest Conservation 20 I 2, LLC" i n  the amount of 
$40,000.00, a copy o f  wh i ch i s  attached hereto as  Exhib i t  B .  

1 3 .  	 I was aware that m y  contribution amount would i nc lude E d  L l oyd ' s  fee. 

1 4 .  	 I was aware that I became a member o f  F o r  est C onservat ion 20 1 2, LLC once I wrote a check for 
$40,000.00 on November ! 2, 20 1 2. 

1 5 .  	 I received a S ch edule  K - I indicat ing m y  contribution minus E d  L l oyd ' s  fcc and my resul t ing tax 
deduction.  
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1 6  . I am very satisfied with Ed Lloyd's tax plann i n g  and preparations services. 

FURTHER THE AFFIANT SA YETH NOT. 

.A/ / ./··
. 

My 

CRYS TA L LYTLE 

Notary Public 


Mecklenburg County 

North Carolina 


My Commission Expires Apr 18, 2015  
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AFFIDAVIT OF ROBERT SHELLEY 

I, Robert Shelley, having been duly sworn do hereby depose and state the following: 

1 .  	 I am a resident of Waxhaw, Nmih Carol ina, over 1 8  years of age, competent to make this 
Affidavit, and do so of my own personal lcnovvledge. 

2 .  	 I have been a tax client o f  E d  Lloyd & Associates, Inc. for about fi ve years . 

3 .  	 I n  20 1 2, I learned about the possibil ity of making a charitable contri bution toward a conservation 
easement from a third pmiy . 

4.  

5 .  

6.  	 I knew that I would only receive a teL'{ deduction for my contributi on. 

7. 	 I had no expectation of receiving any profit or return other than a ta,'{ deduction. 

8 .  	 On December 20,  20 1 2, l wrote a check t o  "Forest Conservation, LLC" in the amount of 
$25 ,000 .00, a copy of which is attached hereto as Exhibit A .  

9 .  	 I was aware that m y  contribution amount would include E d  Lloyd's fee. 

was awm·e that I became a member of Forest Conservation 20 1 2  II, LLC once I wrote a check 
for $25,000.00 on December 20, 20 1 2  . 

1 1  . 	 I received a Schedule K-1 indicating my contribution minus Ed Lloyd 's  fee and my resulting tax 
deduction. 

1 2 .  	 I n  20 1 4, I a m  contributing to another conservation easement with the assistance, guidance, and 

tax advice of Ed Lloyd. 


1 3 .  I am very satisfied with E d  Lloyd ' s  tax planning and preparations services. 

FURTHER THE AFFIANT SA YETH NOT . 

. 

Notary Public 

I spoke with Ed Lloyd, and he stated that I would receive a tax deduction based upon my 
contribution amount if  I decided to pmiicipate. 

E d  Lloyd clem·Iy indicated to m e  that any contribution would solely b e  for a tax benefit. 

subscribed before me 
This day of January, 20 1 5  

QÕ
Robert Shelley 

Expires : 
l 
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AFFIDAVIT OF JOHN M. SMITH 

I ,  John M. Smith, having been duly sworn do hereby depose and state the following: 

1 .  	 I am a resident of Elgin, South Carolina, over 1 8  years of age, competent to make this Affidavit, 
and do so of my own personal knowledge. 

2. 	 I have been a tax cl ient of Ed Lloyd & Associates, Inc. for the past four years. 

3 .  	 In 20 1 2, I was approached by Ed Lloyd about the possibil ity of making a charitable contribution 
toward a conservation easement 

4. 	 Ed Lloyd stated that I would receive a tax deduction based upon my contribution amount if I 
decided to participate. 

5 .  	 Ed Lloyd clearly i ndicated to  me that any contribution would solely be  for a tax benefit. 

6 .  	 I knew that I would only receive a tax deduction for my contribution. 

7. 	 I had no expectation of receiving any profit or return other than a tax deduction. 

8. 	 On December 1 4, 20 1 2, I wrote a check to "Forest Conservation 20 1 2  I f, LLC" in the amount of 
$35,000.00, a copy of which is attached hereto as Exhibit A.  

9 .  	 I was aware that my contribution amount would include Ed Lloyd's fee. 

1 0. 	 I was aware that I became a member of Forest Conservation 20 1 2  I I, LLC once I wrote a check 
for $35,000.00 on December 1 4, 20 1 2. 

l l .  	 I received a Schedule K-1  indicating my contribution minus Ed Lloyd ' s  fee and my resulting tax 
deduction. 

1 2. 	 In 20 1 3, I contributed to another conservation easement with the assistance, guidance, and tax 
advice of Ed Lloyd. 

I 3 .  In 20 1 4, I am contributing to another conservation easement with the assistance, guidance, and 
tax advice of Ed Lloyd. 

14. I am very satisfied with Ed Lloyd's  tax planning and preparations services. 

FURTHER THE AFFIANT SA YETH NOT. 

Sworn to and subscribed before me 
This day of December, 20 1 4  
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AFFIDAVIT OF BRUCE WILLETTE 

I, Bruce Willette, having been duly sworn do hereby depose and state the following: 

1 .  	 I a m  a resident of Charlotte North Carolina, over 1 8  years of age, competent to make this 
Affidavit, and do so of my own personal knowledge. 

2 .  	 I have been a tax client of  Ed  Lloyd & Associates, Inc. since 1 996. 

3 .  	 In 201 1 ,  I was approached by Ed Lloyd about the possibility of making a charitable contribution 
toward a conservation easement. 

4. 	 Ed Lloyd stated that I would receive a tax deduction based upon my contribution amount if l 
decided to participate. 

5 .  	 Ed Lloyd clearly indicated to me that any contribution would solely be  for a tax benefit. 

6. 	 I knew that I would only receive a tax deduction for my contribution. 

7. 	 I had no expectation of receiving any profit or return other than a tax deduction. 

8.  	 On December 22, 20 1 1  , I wrote a check to "Ed Lloyd & Assoc." in the amount of $36,750.00, a 
copy of which is attached hereto as Exhibit A. 

9 .  	 I was aware that my contribution amount would include Ed Lloyd's  fee .  

1 0. 	 I received a Schedule K-1 indicating my contribution minus Ed Lloyd's fee and my resulting tax 
deduction. 

1 1  . 	 In 20 1 4, I am considering contributing to another conservation easement with the assistance, 
guidance, and tax advice of Ed Lloyd. 

12 .  	 I am very satisfied with Ed Lloyd's tax planning and preparations services. 

FURTHER THE AFFIANT SAYETH NOT. 

and subscribed before me 
of December, 20 14  

C\AJȈȉ 
Notary Public 

;�:ȇ 
Willette 

Commission Expires: 
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Amendment and Correction to Operating Agreement of 

Forest Conservation 2 0 1 2 ,  LLC 


The undersigned, b e i n g  a l l  t h e  members o f  Forest Conservation 2 0 1 2, d o  enter into 
th e fol l owing ratification, amendmen t  and correctio n  o f  the Operating Agreement o f  
Forest Conservation 2 0 1 2  dated December 7, 2 0 1 2. 

Whereas, Forest Conservation 2 0 1 2, LLC is a Wyoming Limited Liabi l ity Company 
o rganized under the laws to the State o f  Wyoming, and; 

Whereas, Forest Conservation 2 0 1 2  LLC was organized by Paul  Edward Ll oyd, Jr. by 
fi l i ng Articles of Organizatio n  with the Wyo m i ng Secretary of State on February 2 0 ,  
2 0 1 2; a n d  

Whereas, P a u l  Edward Lloyd, J r., the o rganizer and sole  in itial  member, caused t o  be 
p re pared an operating agreement for Forest Conservatio n  2 0 1 2, LLC dated March 
1 6, 2 0 1 2, and caused it to be revis e d  December 7, 2 0 1 2, a copy of which i s  attached 
to thi s  a mendment a s  Exhibit  11A," ;  a n d  

Whereas, Wyo m i ng Statute 1 7- 2 9- 1  1 1 (c) p rovid e s  that 

One (1) person i nten d i ng to become the i nitial  member of a l i m i ted 
l i a b i l i ty company may assent to terms providing that upon the 
formation o f  the company the terms wil l  become the o perating 
agreement. 

a n d  Paul  E dward Lloyd, Jr. d i d  s o  assent to the Operating Agreement 
a ttached a s  Exhibit  A; and 

Whereas, Wyom ing Statute 1 7 - 2  9- 1 0 2 (a) (xiv) d e fines a n  o perating 
a greement to be: 

(xiv) "Operating agreement" means the agreement, whether o r  not 
referred to as a n  operating agreement and whether o ral, in  a record, 
i m pl ied o r  in any combinati o n  thereof, of all the mem bers of a l imited 
l iabi l i ty company, i ncl u d i n g  a sole  member, concern i ng th e matters 
d es c ribed in  W.S .  1 7-2 9 - l l O (a) .  The term i ncl u d es the agreement as 
a mended or restated;  

a n d  

Exhibit 3 
Respondent's 

Reply Brief 



Whereas, in preparing the revi s i o n  o f  December 7, 2 0 1 2 ,  Paul  Edward Lloyd, 
Jr., caused to be attached sched u l e s  o f  i n terests and p e rcentages that, 
th rough a scriveners error, omitted the names o f  three members and 
m i sstated percentages a s  o f  that d ate; and 

Whereas, after each member's capita l  contribution a tax s ervice fee was paid 
o n  behal f o f  that member i n  the a m ou nts set forth o n  schedule 'C," which fee 
was paid to Ed Lloyd & Asso ci ates, PLLC, and wh ich fee was th e subject o f  a 
s pecial  a l l o cation to each m ember's capita l  account; a n d  

Whereas, fol l  owing t h e  payment o f  t h e  tax s ervice fee a n d  the s pecial  
a l locations, each mem ber's percentage i nterest was a s  s tated on the Sched ule 
a ttached a s  Exhibit "C";  and 

Whereas, i n  p reparing the 1 06 5  Income tax retu rn and Schedules K-1 for 
Forest Conservation 2 0 1 2, L LC, capita l  percentages and m e mbers h i p s  were 
correctly stated as those from the Sch edule Exhibit  "C";  and 

Whereas, the membe rs o f  Forest C o nservation 2 0 1 2  LLC wish to ratify and 
confirm the Operating Agreement, a n d  to correct the s crivener's error by 
rep lacing the erroneous schedules of December 7, 2 0 1 2  with the schedules 
attached a s  Exhibit  "B" (as o f  D ecember 7, 2 0 1 2 )  and Exh ib i t  "C" (at al l  ti mes 
a fter p ayment o f  the fee); 

Now, therefore, the u n dersigned, being all the membe rs o f  Forest 
C o nservation 2 0 1 2, LLC do take the fol l owing actio n :  

1 .  	 T h e  Sch edules  attached a s  Exh ib i t  B & C t o  th i s  d ocument are 
confi rmed a s  the correct statement o f  m embers', owners h i p  
p ercenta ges and capi ta l  contri butions  t o  Forest Conservation 
2 0 1 2, LLC,  e ffective as o f  the date of each member's contribution 
o f  capita l  (Exh i b i t  " 8, ") and after p ayment of the tax s ervice fees to 
Ed Lloyd and Associ ates, P LLC (Exhib it  "C"), and the attached are 
in all respects substituted for the schedules a ttached to the 
December 7, 2 0 1 2  a greement; 

2 .  	 T h e  electio n  a n d  appointment o f  E d  Lloyd and s o l e  managing 
m ember e ffective with the formation o f  Forest Conse rvation, LLC 
is  ratifi e d  a n d  confirmed; 

3.  	 A l l  actio n s  o f  the Orga n i zer and M anaging M ember, Ed L loyd are 
ratified and confirmed through J u ly 8, 2 0  14, i nc l u di ng the special  
a l l o cation o f  fee s  as  set forth o n  Exhi b it "C,"  and to the extent th at 
such a l locatio n  is not oth erwis e  provi ded for under Article 6 o f  the 
Operating Agreement, the Agreement i s  amended to permit the 
M a naging member to s pecial ly a l l o cate fees paid;  

2 
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4. 	 In all other res pects, the Operating Agreement of December 7,
2012, a copy of which is attached as Exhibit "A," is ratified and 
confirmed. 

Effective December 7, 2012 

Ashley Hooks 

Raymond Bouley 	 Steve Kezman 

Vernon Branch 	 Michael Knight 

Christopher Brown 	 Paul Lloyd 

James Carson 	 Mark Losby 

Jarrett Clay 	 Michael Malloy 

Jesse Garrett 	 William Mitchell 

Timothy Gross 	 Leslie Powell 

Dennis Hall 	 Larry Price 

3 
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Jarrett Clay Michael Mal loy 

Jesse Garrett William Mitchell 

Timothy Gross Leslie Powell 
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4. 	 rn aU other respects, the Opera ting Agreem ent of De cember 7,
20 12, a copy of wh ich is attached as Exhibit ''A," is ratified and 
confirmed. 

Effective December 7, 2012 

Gary 

vYlc£ 
Raymond B ou ley 

Vernon Branch 

AshJey Hooks 

Steve Kezman 

Michael Knight 

Christopher Brown 	 Paul Lloyd 

James Carson 	 Mark Losby 

Dennis Hall 	 Larry Price 

3 



.I [a::z 
Branch 

4. 	 In all other respects, the Operating Agreement of D ecember 7,
2012, a copy of which is attached as Exh ibit "A," is ratified and 
confirmed. 

Effective December 7, 2012 

Gary Appel 	 Ashley Hooks 

Steve Kezman 

Vernon 	 Michael Knight 

Christopher Brown 	 Paul Lloyd 

James Carson 	 Mark Losby 

Jarrett Clay 	 Michael Malloy 

Jesse Garrett 	 William Mitchell 

Timothy Gross 	 Leslie Powell 

Dennis Hall 	 Larry Price 

3 
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4. 	 In all other respects, the Operating Agreement of December 7,
2 0 1 2, a copy of which is attached as Exhibit "A," is rati fied and 
confi rmed. 

Effective December 7, 2012 

Gary Appel 	 Ashley Hooks 

Raymond Bouley 	 Steve Kezman 

Vernon Branch 	 Michael Knight 

Paul Lloyd 

Mark Losby 

Jarrett Clay M ichael Mall oy 

Jesse Garrett William Mitchell 

Tim othy Gross Lesli e  Powell 

Dennis Hall Larry Price 

3 
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4. 	 In all other respects, the Operating Agreement of December 7,
2012, a copy of which is attached as Exhibit  ,,A," i s  rati fied and 
confirmed. 

Effective December 7, 2012 

> Gary Appel 	 Ashley Hooks 

Raymond Bouley 	 Steve Kezman 


Vernon Branch 	 M i chael Knight 


a 

Christopher Brown 

James Carson 

Jesse Garrett 

Timothy Gross 

Dennis Hall 

Paul Lloyd 

Mark Los by 

Michael Malloy 

Wil l iam Mitchell 

Leslie Powell 

Larry Pri ce 
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4. 	 In all other respects, the Operating Agreement of December 7,
2012, a copy of which is attached as Exhibit "A," is ratified and 
confirmed. 

Effective December 7, 2012 

Gary Appel 	 Ashley Hooks 

Raymond Bouley 

Vernon Branch 

Christopher Brown 	 Paul Lloyd 

James Carson 	 Mark Losby 

Michael Malloy 

Wllllam Mitchell 

Timothy Gross 	 Leslie Powell 

Dennis Hall 	 J.,an:y Price 

3 
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4. 	 ln all other respects, th e Op erating Agreement 7,
20 12, a copy of which ts atta ched as Exh ibit " A," ratifi'ed and 
confirm ed. 

Effeeࣄive December 7, 2012 

Gary Ap pel Ashley Hooks 

Raymond Bouley Steve Kezmࣃn 

Vernon Branch Michael Knight 

·Christopher Brown 	 Paul LIQyd 

Jam·es Carson 	 Mark Losby 

Jarrett Clay 	 Michael .Malloy 

William Mitche l 

Leslie Powell 

Dennis Hall 	 Larry Price 
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4. 	 In all other respects, the Operating Agreement of December 7,
2012, a copy of which is attached as Exhibit uA." is ratified and
confirmed. 

Effective December 7, 2012 

Gary Appel 	 Ashley Hooks 

Raymond Bouley 	 !iteve Kezman 

...Vernon Branch 	 Michael Knight 

Christopher BroJJn 	 Paul Lloyd 

T 

James Carson 	 Mark Losby 

Jarrett Clay 	 Michael Malloy 

Jesse Garrett 	 William Mitchell 

.

l"eslie Powell 

:..arry Price 
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4. 	 In all other respects, the Operating Agreement of December 7,
2 0 1 2  , a copy of which is attached as Exhibit "A," is rati_fied and 
confirmed. 

Effective December 7, 2012 

Gary Appel 

Raymond Bouley 

Vernon Branch 

Christopher Brown 

James Carson 

Jarrett Clay 

Jesse Garrett 

Tim othy Gross 

D ennis Hall 

Ashley Hooks 

Steve Kezman 

Michael Knight 

Paul Lloyd 

Mark Los by 

Michael Malloy 

William Mitchell 

Leslie Powell 

Larry Price 

3 
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4. 	 ln a l l  other respects, the Operating Agreement of  December 7,
2012,  a copy of which is attached as Exh ibit "A," is ratified and 
confirmed. 

Effective Decem ber 7, 2 0 1 2  

Gary Appel 

Raymond Bouley 

Vernon Branch 

Christopher B rown 

James Carson 	 Mark Losby 

Jarrett Clay 	 Michael Malloy 

Jesse Garrett 	 Will iam Mitchel l  

Steve Kezman 

Michael Knight 

Paul Lloyd 

Timothy Gross 	 Lesl ie Powell 

Dennis Hall 	 Larry Price 

3 
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4. 	 In al l  other respects, the Operating Agreement of December 7,
20 1 2, a copy of which is attached as Exhib it "A," is ratified and 
confirmed. 

Effective Decem ber 7, 20 12  

Gary Appel 	 Ashley Hooks 

Raymond Bouley 	 Steve Kezman 

Vernon Branch 

Christopher Brown 

James Carson 	 Mark Losby 

Jarrett Clay 	 Michael M l loy 

jesse Garrett 	 William Mitchell 

Timothy Gross 	 Leslie  Powell 

Dennis Hall 	 La rry Price 

Lloyd 

3 
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4. 	 In all other respects, the Op erating Agreement of December 7,
20 1 2, a copy of which is attached as Exhibit "A," is ratified and
confirmed. 

Effective December 7, 2012  

Gary Appel 	 Ashley Hooks 

Raymond Bouley 	 Steve Kezma n  

Ve rnon Branch 	

Mark Losby 

M ichael Knight 

Christopher B rown 

j ames Carson 

Jarrett Clay 	 Michael Malloy 

J esse Garrett 	 William Mitchel l 

Ti mothy Gross 	 Leslie Powell 

·Dennis H all 	 Larry Price 
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4. 	 In all other respects, the Operating Agreement of December 7,
2012, a copy of which is  attached as Exhibit "A," is ratified and 
confirmed. 

Effective December 7, 2012 

Gary Appel 	 Ashley Hooks 

Raymond Bouley 	 Steve Kezman 

Vernon Branch 	 Michael Knight 

Christopher Brown 	 Paul Lloyd 

James Carson 

Jarrett Clay 

Jesse Garrett 	 William Mitchell 

Timothy Gross 	 Leslie Powell 

D ennis Hall 	 Larry Price 

3 
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4. I n  al l  other respects, the Operating Agreement of December 7,
2 0 1 2, a copy of which is  a ttached a s  Exh ib it  " A," is ratified and  
con fi rmed. 

Effective D ecember 7, 2 0 1 2  

Gary Appel 

Raymo n d  Bouley 

Vernon B ra nch 

Chr istopher B rown 

j ames Carson 

Jarrett Clay 

Ashley H ooks 

Steve Kezman 

M icha el Knigh t  

Paul Lloyd 

M a rk Losby 

jesse Garrett Wil l ia m M i tchell  

Ti mothy Gross Leslie Powel l  

Dennis Hal l  Larry Price 
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4. 	 In all  other respects, the Operating Agreement of D ecember 7,
2012, a copy of which is attached as Exhibit "A," i s  ratified and 
confirmed. 

Effective December 7, 2012 

Gary Appel 

Raymond Bouley 

Vernon Branch 

Christopher Brown 

James Carson 

Jarrett Clay 

Ashley Hooks 

Steve Kezman 

Michael Knight 

Paul Lloyd 

Mark Losby 

Michael Malloy 

Jesse Garrett 

Timothy Gross 

Dennis Hall  Larry Price 
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4. 	 In all other respects, the Operating Agreement of December 7,
2 0  12, a copy of which is attached as Exhibit "A," is ratified and 
confirmed. 

Effective December 7, 2012 

Gary Appel 	 Ashley Hooks 

Raymond Bou ley 

Vernon Branch 

Steve Kezman 

Michael Knight 

Christopher Brown 	 Paul Lloyd 

James Carson 	 Mark Losby 

Jarrett Clay 	 M ichael Malloy 

Jesse Garrett 	 William Mitchell 

Tim othy Gross 

Dennis Hall 
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OPERATING AGREEMENT 


of 


FOREST CONSERVATION 2012, LLC 

(A Wyoming Limited Liability Company) 

DATED: March 1 6, 2012, Revised M December 7, 2012 

THE LLC MEMBERSHIP INTEREST REPRESENTED B Y  THE OPERAT ING AGREEMENT HAS NOT BEEN 
REGISTERED WITH THE SECURITIES AND EXCHANGE COMMISSION UNDER THE SECURITIES ACT OF 1933,
AS AMENDED, OR UNDER THEWYOMING SECURITIES ACT, OR SIMILAR LAWS OR ACTS OF OTHER STA TFS 
IN RELIANCE UPON. EXEMPTIONS UNDER THOSE ACTS. THE SALE OR OTHER DISPOSITION OF THE 
MEMBERSHIP INTEREST IS RESTRICTED 

EXH I  B IT A 



TABLE OF CONTENTS 

ARTICLE I. FORMATION OF THE COMPANY 

l . l . Fonnation 
1 .2. Name
! .3. Registered Office and Registered Agent 
I .4. Principal Place of Business 
1 .5. Purposes and Powers 
1 .6. Tenn 
I .7. Nature of Members' Interests 
1 .8. Classification of the Company 

ARTICLE II. DEFINITIONS 

2. 1 .  Definitions 

ARTICLE III. MANAGEMENT OF THE COMPANY 

3 . 1 .  The Managers 
3.2. Limi tations on Powers and Authority of Managers 
3 .3 .  Compensatiop and Expenses 
3 .4. Indemnification 
3 .5 .  Limitation on Liability 
3.6. Liability for Return of Capital Contribution 

ARTICLE IV. . RIGHTS AND OBLIGATIONS OF MEMBERS 

4. 1 .  Names and Addresses of Member 
4.2. No Management by Members 
4.3. Election of Managers 
4.4. Action by Members 
4.5. Limited Liability 
4 .6. B ankruptcy or Incapacity of a Member 

ARTICLE V. CAPITAL CONTRIBUTIONS AND LOANS 

5 . 1 .  Initial Capital Contributions 
5 .2. Additional FW1ds. 
5 .3 .  Additional Capital Contributions 
5.4. No Interest on Capital Contributions 
5.5. Capital AccoWlts 
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9.5. 
9.6. 

9.7. 

ALLOCATIONS, ELECTIONS, AND REPORTS 

Profits and Losses 

ARTICLE VI. 

6. 1 .  
6.2. 

Member' s Purchase Option 

Nonrecourse Deductions 
6.3. 
6.4. 
6 .5 .  
6 .6. 
6.7. 
6.8. 
6.9. 
6. 10. 
6. 1 1 .  
6. 12. 
6. 1 3 .  
6. 14 .  

ARTICLE Vll. 

7. 1 .  
7.2. 
7.3. 
7.4. 
7.5. 

ARTICLE VIIխ. 

8 . 1 .  
8.2. 
8 .3 .  
8.4. 

ARTI CLE IX. 

9. l .  

9.2. 
9.3. 

Member Nonrecourse Deductions 

Allocations Between Transferor and Transferee 

Gains from Capital Transactions 

Contributed Property 
Minimum Gain Chargeback 
Member Minimum Gain Chargeback 
Qualified Income Offset 
Gross Income Allocation 
Section 754 Adjustment 
Curative Allocations 
Compliance with Treasury Regulations 
Tax Withholding 

DISTRIBUTIONS 

Company Cash Flow 
Company Refinancing Proceeds 
Company Sales Proceeds 
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OPERATING AGREEMENT 

OF 
FOREST CONSERVATION 2012, LLC 

THIS OPERATING AGREEMENT of FOREST CONSERVATION 20 12, LLC (the 
"Company"), a limited liability company organized pursuant to the Wyoming Limited Liabil ity 
Company Act, is executed effective as of the date set forth on the cover page of this Agreement, by 
and among the Company and the Persons executing this Agreement as the Members and Managers. 

ARTI CLE I


FORMATION OF THE COMPANY 


1 . 1 .  Formation. Th e Company was formed on February 20th, 20 1 2, upon the filing of the 
Articles of Organization of the Company with the Wyoming Secretary of State. In consideration of 
the mutual promises and covenants contained herein and other good and valuable consideration, the 
receipt and sufficiency of which is hereby acknowledged, the parties hereto agree that the rights and 
obligations of the parties and the administration and termination of the Company shall be governed 
by this Agreement, the Articles of Organization, and the Act. 

1 .2 .  Name. The name of the Company is as set forth on the cover page of this Agreement. 
The Managers may change the name of the Company from time to time as they deem advisable, 

provided appropriate amendments to this Agreement and the Articles of Organization and necessary 
filings under the Act are first obtained. 

1 .3 .  Registered Office and Registered Agent. The Company's registered office within the 
State of Wyoming and its registered agent at such address shall be as determined from time to time 
by the Managers. 

1 .4. Principal Place of Business. The principal place of business of the Company within 
the State of Wyoming shall be at such place or places as the Managers may from time to time deem 
necessary or advisable. 

1 .5 .  Purposes and Powers. 

(a) The purpose and business of the Company shall be act in any lawful business 
for which I irnitec liability companies may be organized under the Act. 

(b) The Company shall have any and all powers, which are necessary or desirable 
to carry out the purposes and business of the Company, to the extent the same may be legally . 
exercised by limited liability companies under the Act. 

1 .6 .  Term. The Company's existence is perpetual, unless the Company i s  earlier dissolved 
and its affairs wound up in accordance with the provisions of this Agreement or the Act. 
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l .7. Nature of Members ' Interests. The interests of the Members in the Company shall be 
personal property for all purposes. Legal title to all Company assets shall be held in the name of the 
Company. Ne.ither any Member, nor a successor, representative, or assign of  any Member, shall 
have any right, title, or i nterest in or to any Company Property owned by the Company or the righ t to 
partition any Property owned by the Company. 

ARTICLE II 


DEFINITIONS 


2. I .  Definitions. The following terms used in this Agreement shall have the fo llowing 
meanings (unless otherwise expressly provided herein): 

"A ct " means the Wyoming Limited Liability Company Act, as amended from time to 
time. 

"Adjusted Capital Account Deficit " means, with respect to any Member, the deficit 
balance, if any, in such Member's Capital Account as of the end of the relevant fiscal year, after 
giving effect to the foiiowing adjustments: 

(a) Credit to such Capital Account any amounts to which such Member is 
obligated to restore or i s  deemed to be obligated to restore pursuant to the penultimate sentences of 
Treasury Regulations Sections I .704-2(g)(l)  and I .704-2(i)(5); and 

(b) Debit to such -Capital Account the items described in 
Sections I .704- I (b)(2)(ii)(d)(4), 1 .704-1 (b)(2)(i i)(d)(5), and 1 .704-1 (b)(2)(ii)(d)(6) of the Treasury 
Regulations. 

The foregoing definition of Adjusted Capital Account Deficit is intended to comply with the 
provisions of S.ection 1 .704-l (b)(2)(ii)(d) of the Treasury Regulations and shall be interpreted 
consistently therewith. 

"Adjusted Capital Contributions " means, as of any day, a Member's Capital 
Contributions adjusted as follows: 

(a) Increased by the amount of any Company liabilities which, in 
connection with Distributions, are assumed by such Member or are secured by any Company 
Property distributed to such Member, and 

(b) Reduced by the amount of cash and the Gross Asset Value of any 
Company Property distributed to such Member and the amount of any liabilities of such Member 
assumed by the Company or which are secured by any Property contributed by such Member to the 
Company. 

In the event a Member transfers all or any portion of such Member's Membership Interest in 
accordance with the teĝs of this Agreement, the transferee shall succeed to the Adjusted Capital 
Contribution of the transferor to the extent it relates to the transferred Membership Interest or portion 
thereof. 
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"Affiliate " of a specified Person means (i) any Person directly or indirectly 

controlling, controlled by, or under common control with the specified Person; (i i) any Person 

owning or controlling ten percent or more of the outstanding voting securities of the specified 

Person; (iii) any (\fficer, director or partner of the specified Person; or (iv) if the specified Person is 

an officer, directl)r, or partner, any entity for which the specified Person acts in such capacity. 


"Agreement " means this Operating Agreement, as amended from time to time. 

"Articles of Organization " means the Articles of Organization of the Company filed 

with the Secretar; of S tate, as amended or restated from time to time. 


"Capital Account " means, with respect to any Member, the capital account 

maintained for such Member in accordance with Section 5.5 of this Agreement. 


"Capital Contribution " means all contributions of cash or property (valued for this 

purpose at initial Gross Asset Value) made by a Member or the Member' s predecessor in interest. 


"Capital Transaction " means any transactions undertaken by the Company or by any 
entity in which the Company owns an interest, which, were it to generate proceeds, would produce 
Company Sales !lroceeds or Company Refinancing Proceeds. 

"Code " means the Internal Revenue Code of 1 986, as amended from time to time 
(and any corresponding provisions of succeeding law). 

"Company Cash Flow " for any peri od means the excess, i f any, of (A) the sum of 
(i) all gross receipts from any source for such period, other than from C ompany loans, Capital 
Transactions, and Capital Contributions, and (ii) any funds released by the Company from previously 
established reserves, over (B) the sum of (i) all cash expenses paid by the Company for such period 
(including any compensation to the Managers and their Affiliates); (ii) all amounts paid by the 
Company in such period on account ofthe amortization of the principal of any debts or liabilities of 
the Company (including loans from any Member); (iii) capital expenditures of the Company; and 
(iv) a reasonable reserve for future expenditures as provided by Section 1 1 .3 ; provided, however, that 
the amounts referred to in (B) (i), (ii), and (iii)'above shall be taken into account only to the extent 
not funded by Capital Contributions, loans or paid out of previously established reserves. Such tenn 
shall also include all other funds deemed available for distribution and designated as Company Cash 
Flow by the Man;:tgers. 

"Company Minimum Gain " means gain as defined in Treasury Regulations Section 
1 .704-2(d). 

"Company Refinancing Pro ceeds " means (i) the cash realized from the financing or 
refinancing of al l or any portion of the Property or other Company assets, less the retirement of any 

related mortgage ioans and the payment of all expenses relating to the transaction and a reasonable 
reserve for future expenditures as provided by Section 1 I .3 and (ii) the Company's allocable portion 
ofcash realized by an entity in which the Company owns an interest from such entity financing or 
refinancing all or any portion ofsuch entity's assets, less the retirement of any related mortgage loans 
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and the payment of all expenses relating to such transaction and a reasonable reserve for future 
expenditures as provided by Section 1 1 .3 .  

"Company Sales Proceeds " means (i) the cash realized from the sale, exchange, 
condemnation, casualty, or other disposition of all or any portion of the Property or other Company 
assets, Jess the retirement of any related mortgage loans and the payment of al l expenses relating to 
the transaction and a reasonable reserve for future expendi tures as provided by Sections 1 1 .3 and (ii) 
the Company' s  allocable portion of cash realized by an entity in which the Company owns an interest 
from the sale, exchange, condemnation, casualty, or other disposition of all or any portion of such 
entity's assets, less the retirement of any related mortgage loans and the payment of all expenses 
relating to such transaction and a reasonable reserve for future expenditures as provided by 
Section 1 1 .3. 

"Depreciation " means, for each Fiscal Year, an amount equal to the depreciation, 
amortization, or other cost recovery deduction allowable with respect to an asset for such Fiscal 
Year, except .th at if the Gross Asset Value of an asset differs from its adj usted basis for federal 
income tax purposes at the beginning of such Fiscal Year, Depreciation shall be an amount which 
bears the same ratio to such beginning Gross Asset Value as the federal income tax depreciation, 
amortization, or other cost recovery deduction for such Fiscal Year bears to such beginning adjusted 
tax basis;provided, however, that ifthe adjusted basis for federal income tax purposes of an asset at 
the beginning of such Fiscal Year is zero, Depreciation shall be determined with reference to such 
beginning Gross Asset Value using any reasonable method selected by the Managers. 

"Disinterested Member " means a Member who is not related (within the meaning of 
Section 267(b) of the Code or Section 707(b)(l ) of the Code) to either the Member whose 
Membership Interest is to be transferred as provided in Article VIII or the proposed transferee of 
such Membership .Interest. 

"Distribution " means any money or other property distributed to a Member with 
respect to the Member' s Membersh ip I nterest, but shall not include any payment to a Member for 
materials or services rendered nor any reimbursement to a Member for expenses permitted in 
accordance with this Agreement. 

"Domestic Proceeding " means any divorce, annulment, separation, or similar 
proceeding. 

"Encumbrance " means any lien, pledge, encumbrance, collateral assignment, or 
hypothecation. 

"Fiscal Year " means an annual accounting period ending December 3 1  ofeach year 
during the term of the Company, unless otherwise specified by the Managers. 

"Gains from Capital Transactions " means the gains realized by the Company as a 
result of or upon any sale, exchange, condemnation, or other disposition o f  capital assets of the 
Company or any entity in which the Company shall own an interest (which assets shall include Code 
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Section 1 2  3 1  assets and all real and personal property) or as a result of or upon the damage to or 
destruction of such capital assets. 

"Gross Asset Value " means, with respect to any asset, the asset's adjusted basis for 
federal income tax purposes, except as follows: 

(a) The initial Gross Asset Value of any asset contributed by a Member to 
the Company shall be the gross fair market value of such asset, as determined by the contributing 
Member and the Managers, provided that, if the contributing Member is a Manager, the 
determination of the fair market value of a contributed asset shall be determined by appraisal; 

(b) The Gross Asset Values of all Company assets shall Ŀe adjusted to 
equal their respective gross fair market values, as determined by the Managers, as of the fo llowing 
times: (i) the acquisition of an additional interest in the Company (other than upon the initial 
formation of the Company) by any new or existing Member in exchange for more than a de minimis 
Capital Contribution; (ii) the distribution by the Company to a Member of more than a de minimis 
amount of Company Property as consideration for an interest in the C ompany; and (iii) the 
liquidation of the Company within the meaning ofTreasury Regulations Section 1 .704-1 (b )(2)(ii)(g); 
provided, however, that the adjustments pursuant to clauses (i) and (ii) above shall be made only if 
the Managers reasonably determine that such adjustments are necessary or appropriate to reflect the 
relative economic interests of the Members in the Company; 

(c) The Gross Asset Value of any Company asset distributed to any 

Member shall be adjusted to equal the gross fair market value of such asset on the date of 
distribution as de!ermined by the distributee and the Managers, provided that, if  the distributee i s  a 
Manager, the determination of the fair market value of the distributed asset shall be determined by 
appraisal; and 

(d) The Gross Asset Values of Company assets shall be increased (or 
decreased) to reflect any adjustments to the adjusted basis of such assets pursuant to Code Section 
734(b) or Code Section 743 (b), but only to the extent that such adjustments are taken into account in 
detennining Capital Accounts pursuant to Treasury Regulations Section 1 .  704-1 (b )(2)(iv)(m) and 
subsections (f) of the definition of Profits and Losses herein and 6. 1 1  hereof;provided, however, that 
Gross Asset Values shall not be adj usted pursuant to this subsection (d) hereof to the extent the 
Managers d etermine that an adjustment pursuant to subsection (b) hereof is necessary or appropriate 
in connection with a transaction that would otherwise result i n  an adjustment pursuant to this 
Section (d). 

If the Gross Asset Value of an asset has been determined or adjusted pursuant to subsection 
(a), subsection (b), or subsection (d) hereof, such Gross Asset Value shall thereafter be adjusted by 
the Depreciation taken into account with respect to such asset for purposes of computing Profits,
Gains from Capital Transactions, or Losses. 

"Majority of Managers " means a combination of Managers constituting more than 
fifty percent (5 0%) of the number of Managers then elected and qualified. 

s 
EXH I B I T  A 



"Majority in Interest " means a combination of any Members who, in the aggregate, 

own more than fifty percent of the Membership Interests of all Members. 


"Manager " means each Person executing this Agreement as a Manager, any other 

Person that succeP.ds such Manager, or any other Person elected to act as Manager of the Company as 

provided in this Agreement. "Managers " refers to such Persons as a group. 


"Member " means each Person designated as a member of the Company on Schedule I 

hereto or any other Person admitted as a member of the Company in accordance with this Agreement 

or the Act. "Members " refers to such Persons as a group. 


"Member Minimum Gain " means an amount, with respect to each Member 
Nonrecourse Debt, equal to the Company Minimum Gain that would result i f  such Member 
Nonrecourse Debt were treated as a Nonrecourse Liability, determined in accordance with Treasury 
Regulations Section 1 .  704-2(i). 

"Member Nonrecourse Debt " means any nonrecourse d ebt (for the purposes of  
Treasury Regulations Section 1 . 1 00 1 -2) of  the Company for which any Member bears the "economic 
risk of loss," within the meaning of Treasury Regulations Section 1 .752-2. 

"Member Nonrecourse Deductions " means deductions as described in Treasury 
Regulations Section l .  704-2(i). The amount of Member Nonrecourse Deductions with respect to 
Member Nonrecourse Debt for any Fiscal Year equals the excess, if any, o f  (A) the net increase, if 
any, in the amount of Member Minimum Gain attributable to such Member Nonrecourse Debt during 
such Fiscal Year,'over (B) the aggregate amount of any Distributions during that Fiscal Year to the 
Member that bears the economic risk of loss for such Member Nonrecourse Debt to the extent such 
Distributions are from the proceeds of such Member Nonrecourse Debt and are allocable to an 
increase in Member Minimum Gain attributable to such Member Nonrecourse Debt, determined in 
accordance with Treasury Regulations Section l .704-2(i). 

"Membership Interest " means all of a Member's rights in the Company, including, 
without limitation, the Member's share of the Profits and Losses of the Company, the right to receive 
d istributions of the Company ' s  assets, any right to vote, and any right to participate in the 
management of the Company as provided iri the Act and this Agreement. 

"Nonrecourse Deductions " means deductions as set forth in Treasury Regulations 
Section 1 .704-2(b)(l ). The amount ofNonrecourse Deductions for a given Fiscal Year equals the 
excess, if any, of(A) the net increase, if any, in the amount of Company Minimum Gain during such 
Fiscal Year, over (B) the aggregate amount of any Distributions during such Fiscal Year of proceeds 
of a Nonrecourse Liability that are allocable to an increase in Company Minimum Gain, determined 
according to the provisions of Treasury Regulations Section l .704-2(h). 

"Nonre course Liability " means any Company liability (or portion thereof) for which 
no Member beŤs the "economic risk of loss," Within the meaning of  Treasury Regulations 
Section 1 .752-2. 
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"Percentage Interest"  means the percentage, which the Capital Contributions of a 
Member to the Company bears to the Capital Contributions of all Members. The initial Capital 
Contribution of each Member is set fo rth opposite such Member's name on Schedule I hereto .  

"Person " means an individual, a trust, an estate, a domestic corporation, a fo reign 
corporation, a professional corporation, a partnership, a limited partnership, a lim ited l iability 
company, a foreign limited liability company, an unincorporated association, or another entity. 

"Profits " and "Losses " means, for each Fiscal Year, an amount equal to the 
Company's taxable income or loss for such year or period (excluding Gains from Capital 
Transactions), detennined in accordance with Code Section 703 (a) (for this purpose, all items of 
income, gain, loss or deduction required to be stated separately pursuant to  Code Section 703(a) ( I )  
shall b e  included i n  taxable income o r  loss), with the fol lowing adjustments : 

(a) Any income of the Company that is exempt from federal income tax 
and not otherwise taken into account in computing Profits and Losses pursuant to this definition 
(excluding Gains from Capital Transactions) shall be added to such taxable income or loss; 

(b) Any expenditures of the Company described in Code 
Section 705(a)(2)(B) or treated as Code Section 705 (a)(2)(B) expenditures pursuant to Treasury 
Regulations Section 1 .704-1 (b )(2)(iv)(i), and not otherwise taken into account in computing P.rofits 
or Losses shall be subtracted from such taxable income or loss; 

· 

(c) In the event the Gross Asset Value of any Company asset is adjusted 
pursuant to Subsection (ii) or (iii) of the definition of Gross Asset Value hereof. the anio'unt of such 
adjustment shall be taken into account as gain or loss from the disposition of such asset for purposes 
of computing Profits or Losses; 

(d) Gain or loss resulting from any disposition of Company Property with 
respect to which gain or loss is recognized for federal income tax purposes shall be computed by 
reference to the Gross Asset Value of the property disposed of, notwithstanding that the adjusted tax 
basis of such property differs from its Gross Asset Value; 

(e) In lieu of the depreciation, amortization, and other cost recovery 
deductions taken into account in computing such taxable income or l oss, there shall be taken into 
account DepreCiation for such fiscal year or other period, computed in accordance with the definition 
of Depreciation 'set out hereof; 

(f) To the extent an adjustment to the adj usted tax basis of any Company 
asset pursuant to Code Section 734(b) or Code Section 743(b) is required ptirsuant to Treasury 
Regulations Section 1 .704-l (b)(2)(iv)(m)(4) to be taken into account in detennining Capital 
Accounts as a result of a d istribution other than in liquidation of a Member's interest in the 
Company, the amount of such adjustment shaJJ be treated as an item of gain (if the adjustment 
increases the basis of the asset) or loss (i fthe adjustment decreases the basis of the asset) from the 
disposition of the asset and shall be taken into account for purposes of computing Profits or Losses; 
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(g) Notwithstanding any other provision of this definition of Profits and 
Losses, any items, which are specially allocated pursuant to Sections 6.2, 6.3, 6.7, 6.8, 6.9, 6. 1 0, 
6 . 1  1 ,  or 6 .  12 hereof shall not be taken into account in computing Profits or Losses. 

The amounts of the items of Company income, gain, loss or deduction available to be 

F:Secretary of State 

specially allocated pursuant to Sections 6.2, 6.3, 6.7, 6.8, 6.9, 6. 1 0, 6 . 1  1 or 6. 12  hereof shall be 
d etermined by applying rules analogous to those set forth in Sections (a) through (f) above. 

"Property" means (i) any and all property acquired by the Company, real and/or 
personal (including, without limitation, intangible property) and (ii) any and all ofthe improvements 
constructed on any real property. 

" means the Secretary of State of Wyoming. 

"Tax Matters Partner " means such Member designated as the "tax matters partner," 
as that term is defined in the Code and Treasury Regulations. 

"Transfer " means sell, assign, transfer, lease, or otherwise dispose of property, 
including, without limi tation, an interest in the Company. 

"Treasury Regulations " means the Income Tax Regulations and Temporary 
Regulations promulgated under the Code, as such regulations may be amended from time to time 
(including corresponding provisions of succeeding regulations). 

ARTICLE lll 

MANAGEMENT OF THE COMPANY 


3.  1 .  The Managers. Except as otherwise may be expressly provided in this Agreement, 
the Arti cles of Organization, or the Act, all decisions with respect to the management of the business 
and affairs ofthe Company shall be made by action of a Majority of the Managers taken at a meeting 
or evidenced by a written consent executed by a Majority of the Managers. Meetings of the 
Managers may be held on such terms and after such notice as the Managers may establish. The 
Managers shall have full and complete authority, power, and discretion to manage and control the 
business o f  the Company, to make all decisions regarding those matters, and to perform any and all 
other acts customary or incident to the management of the Company's  business, except only as to 
those acts as to which approval by the Members is expressly required by the Articles of 

. 	 Organi zation, this Agreement, the Act, or other applicable law. The Managers may delegate 
responsibility for the day-to-day management of the Company to any individual Manager or Person 
retained by the Managers, who shall have and exercise on behalf of the Company all powers and 
rights necessary or convenient to carry out such management responsibilities. 

3 .2. Limitations on Power and Authority of Managers. Without the consent of all the 
Members, the Managers shall have no authority to do any of the following: 

(a) Any act in contravention of this Agreement; 

8 
EXH IB I T  A 



(c) Possess Property of the Company or assign the Company's  rights in specific 
Property for other than Company purposes. 

(b) Any act which wo uld make it impossible to carry on the ordinary business of 
the Company; or 

3.3 . Compensation and Expenses. The Managers shall not receive any compensation from 
the Company for serving as Managers, but the Company will reimburse Managers for expenses 
incurred by the Managers in connection with their service to the Company. Nothing contained in thls 
Section 3 .3 is intended to affect the Percentage Interests of Managers who are also Members or the 
amounts that may be payable to the Managers by reason of their respective Percentage Interests. 

3 .4. Indemnification of Managers. The Company shall indemnify the Managers to the 
fullest extent permitted or required by the Act, as amended from time to time, and the Company may 
advance expenses incurred by a Manager upon the approval of the remaining Managers and the 
receipt by the Company of the signed statement of such Manager agreeing to reimburse the Company 
for such advance in the event it is ultimately determined that such Manager is not entitled to be 
indemnified by the Company against such expenses. The provisions of this Section 3.4 shall apply 
also to any Person to whom the Managers have delegated management authority as provided in 
Section 3 . 1 ,  whet.:'ler or not such Person is a Manager or Member. 

3 .5. Limitation on Liability. No Manager of the Company shal l be liable to the Company 
for monetary damages far ·an act or omission in such Person 's  capacity as a Manager, except as 
provided in the Act for (i) acts or omissions which a Manager knew at the time of the acts or 
omissions were cl::!arly in conflict with the interests of the Company; (ii) any transaction from whlch 
a Manager derived an improper personal benefit; or (iii) acts or omissions occurring prior to the date 
this provision becomes effective. If the Act is amended to authorize further elimination of or 
limitations on the liability of Managers, then the liabil ity of the Managers shall be eliminated or 
limited to the fullest extent pennitted by the Act as so amended. Any repeal or modification of this 
Section shall not adversely affect the right or protection of a Manager existing at the time of such 
repeal or modi ficntion. The provisions of this Section 3.5 shall apply also to any Person to whom the 
Managers have delegated management authority as provided in Section 3.  1 ,  whether or not such 
Person is a Manager or Member. 

3 .6. Liability for Return of Capital Contribution. The Managers shall not be liable for the 
return of the Capital C ontributions of the Members, and upon dissolution, the Members shal l look 
solely to the assets of the Company. 

ARTI CLE IV .

RIGHTS AND OBLIGATIONS OF MEMBERS 


4. 1 .  Names and In terests of Members . The names and Membership Interests of the 
Members are as reflected in Schedule I attached and incorporated by reference. 
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4.2. No Management by Members. The Members may serve as Managers if  duly elected, 
however, Members may not take part in the management or control of the business, nor transact any 
business for the Company, nor shall they have power to sign for or to bind the Company unless they 
are an elected me.nager. 

4.3 .  Election of Managers. The Members shall have the power by the action of a Majority 
in Interest to elect a Person to serve as a Manager to replace any Manager no longer able to serve in 
such capacity due to such Manager's death, resignation or the vote of a Majority in Interest of the 
Members to remove such Manager. 

4.4. Action by Members. Any action to be taken by the Members under the Act or this 
Agreement may be taken (i) at a meeting ofMembers held on such terms, and after such notice as the 
Managers may establish; provided, however, that notice of a meeting of Members must be given to 
all Members entitled to vote at the meeting at least five (5) days before the date of the meeting or (ii) 
by written action of a Majority in Interest of the Members; provided, however, that any action 
requiring the consent of all Members under this Agreement, the Act, or other applicable law taken by 
written action must be signed by all Members. A Member may vote in person or by written proxy 
filed with the Company before or at the time of the meeting. Notice is not necessary of action 
proposed by written action, or an approval given by written action, unless specifically required by 
this Agreement, the Act, or other applicable law. Such written actions must be kept with the records 
of the Company. 

4.5. Limited Liability. The Members shall not be required to make any contribution to the 
capital of the Company except as set forth in Article V, nor shall the Members in their  capacity as 
such be bound by, or personally liable for, any expense, liability, or obligation of the Company 
except to the extent of their interest in the Company and the obligation to return Distributions made 
to them under certain circumstances as required by the Act. The Members shall be under no 
obligation to restore a deficit capital account upon the dissolution of the Company or the liquidation 
of any of their Membership Interests. 

4.6. Bankruptcy or Incapacity of a Member. A Member shall cease to have any power as a 
Member or a Manager, any voting rights or rights of approval hereunder upon death, bankruptcy, 
insolvency, dissolution, assignment for the benefit of creditors, or legal incapacity; and each 
Member, its personal representative, estate, or successor upon the occurrence of any such event shall 
have onJy the rights, powers, and privileges of a transferee enumerated in Section 8.4 and shall be 
liable for all obligations of  such Member under this Agreement. In no event, however, shall a 
personal representative or successor become a substitute Member unless the requirements of 
Section 8.3 are satisfied. 
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5. 1 .  In itial Capital Contributions. Contemporaneously with the execution of  this 

I 1 

ARTICLE V 

CAPITAL CONTRIBUTIONS AND LOANS 


Agreement, the Members have each contributed cash to the Company in the respective amounts set
forth as the initial Capital Contribution opposite their names on Schedule I attached hereto. All
Members must b<:; accredited investors. 

5 .2. Additional Funds. In the event that the Managers determine at any time (or from time 
to time) that additional funds are required by the Company for or in respect of its business or to pay 
any ofits obligations, expenses, costs, liabilities, or expenditures (including, without l imitation, any 
operating deficits), then the Managers, in their sole discretion, may borrow all or part of such 
additional funds on behalf of the Company, with interest payable at then-prevailing rates, from one 
or more of the Managers, Members, or from commercial banks, savings and loan associations, or 
other commercial lending institutions. 

5.3 .  Additional Capital Contributions. If the Managers determine that additional funds are 
required for the purposes set forth in Section 5.2 of this Agreement and that all or any portion of such 
additional funds should be contributed to the Company as additional Capital Contri butions, the 
Managers may propose to the Members that the Members make additional Capital Contributions. 
Upon unanimous agreement of the Members to make such additional Capital Contri butions, the 
Members shall make the necessary additional Capital Contributions to the Company in proportion to 
their respective Percentage Interests. 

5.4. No Interest on Cap ital Contributions. No interest shall be paid on any contribution to 
the capital of the Company. 

5.5. Capital Accounts. A Capital Account shall be established for each Member and shall 
be credited with each Member's initial and any additional Capital. Contributions. All contributions 
of  property to the Company by a Member shall be valued and credited to the Member's Capital 
Account at such property's Gross Asset Value on the date of contribution. All d istributions of 
property to a Member by the Company shall be valued and debited against such Member's Capital 
Account at such property 's Gross Asset Value on the date of distribution. Each Member's Capital 
Account shall at all times be determined and maintained pursuant to the principles of this Section 5.4 
and Treasury Regulations Section 1 .704-I (b)(2)(iv). Each Member's  Capital Account shall be 
increased in accordance with such Treasury Regulations by: 

(i) The amotmt of Profits allocated to the Member pursuant to this Agreement; 

(ii) The amount of all Gains from Capital Transactions allocated to the Member 
pursuant to this Agreement; and 

(iii) The amount of any Company liabilities assumed by the Member or which any 
Company Property secures by distributed to such Member. 

Each Member's capital accoWJt shall be decreased in accordance with such Treasury 
Regulations by: 
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(iii) The amount of Company Sales Proceeds and Company Refinancing Proceeds 
distributed to the Member pursuant to this Agreement; and 

(i) The amount of Losses allocated to the Member pursuant to this Agreement; 

(ii) The amount of Company Cash Flow distributed to the Member pursuant to 
this Agreement; 

(iv) The amount of any liabilities of the Member assumed by the Company or 
which are secured by any property contributed by such Member to the Company. 

In additio:1, each Member's Capital Account shall be subject to such other adjustments as 
may be required in order to comply with the capital account maintenance requirements of 
Section 704(b) of the Code. In the event that the Managers shall determine that it is  prudent to 
modifY the manner in which the Capital Accounts, or any debits or credits thereto (including, without 
limitation, debits or credits relating to liabilities that are secured by contributed or distributed 
property or that are assumed by the Company or the Members), are computed in order to comply 
with such Treasury Regulations, the Managers may make such modification, provided that it is not 
likely to have a material effect on the amounts distributable to any Member upon dissolution of the 
Company . The Managers also shall (i) make any adjustments that are necessary or appropriate to 
maintain equality between the Capital Accounts of the Members and the amount of Company capital 
reflected on the Company's balance sheet, as computed for book purposes, in accordance with 
Treasury Regulations Section 1 .  704-1 (b )(2)(iv)(g) and (ii) make any appropriate modifications in the 
event unanticipated events might otherwise cause this Agreement not to comply with Treasury 
Regulations Section 1 .  704ľ 1 (b). 

ARTICLE VI 
ALLOCATIONS, ELECTIONS, AND REPORTS 

6 . 1 .  Profits and Losses. 

(a) Except as otherwise provided herein, Profits and Losses of the Company and 
all items of tax credit and tax preference shall be allocated among the Members in accordance with 
their respective Percentage Interests. In the event the Percentage Interests vary during any Fiscal 
Year, Profits and Losses and all items oftax credit and tax preference for such Fiscal Year shall be 
allocated among the Members on a daily basis in accordance with their varying Percentage Interests 
during the Fiscal Year. 

(b) Losses allocated pursuant to this Section 6 . 1  shall not exceed the maximum 
amount of Losses that can be so allocated without causing any Member to have an Adjusted Account 
Capital Account Deficit at the end of any Fiscal Year. In the event some but not all of the Members 
would have Adj usted Capi tal Account Deficits as a consequence of an allocation of Losses pursuant 
to this Section 6. 1 ,  the l imitation set forth in thls Section 6. 1 shall be applied on a Member by 
Member basis so as to allocate the maximum possible Losses to each Member under 
Section l .  704- J (b )(2)(ii)( d) of the Treasury Regulations. 
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6.2. No nrecourse Deduclions. Nonrecourse Deductions shall be allocated among the 
Members in accordance with their respective Percentage Interests. 

6.3 .  Member Nonrecourse Deductions. Any Member Nonrecourse Deductions shal l be 
specially allocated to the Member who bears the economic risk of loss with respect to the Member 
Nonrecourse Debt to which such Member Nonrecourse Deductions are attributable in accordance 
with Treasury Regulations Section 1 .  704-2(i). 

6.4. Allocations Between Transferor and Transferee. In the event of the transfer of all or  
any part of a Member' s  Membership Interest (in accordance with the provisions ofth.is Agreement) 
at any time other than at the end of a Fiscal Year, or the admission of a new Member (in accordance 
with the tenns of this Agreement), the transferring Member or new Member's share of the 
Company's  income, gain, loss, deductions, and credits, as computed both for accounti ng pmposes 
and for federal income tax purposes, shall be al located between the transferor Member and the 
transferee Member, or the new Member and the other Members, as the case may be, in the same ratio 
as the number of days in such Fiscal Year before and after the date of the transfer or admission; 
provided, however, that if there has been a sale or other disposition of the assets of the Company (or 
any part thereof) dtuing such Fiscal Year, then upon the mutual agreement of a11 the Members 
(excluding the new Member and the transferring Member), the Company shall treat the periods 
before and after. the. date of the transfer or admission as separate Fiscal Years and allocate tne 
Company's net income, gain, net loss, deductions, and credits for each of such deemed separate 
Fiscal Years. Notwithstanding the foregoing, the Company's "allocable cash basis items," as that 
term is used in Section 706(d)(2)(B) of the Code, shall be allo cated as required by Section .706(d)(2) 
of the Code and the Treasury Regulations thereunder. 

6.5. 
Year shall be allocated as fo llows: 

Gĥinsfrom Capital Transactions. Gains from Capital Transլctions during any Fiscal 

First, to those Members whose Capital Accounts immediately prior to the 
Capital Transaction were negative, in an amount sufficient to increase the Capital Accounts to zero, 
but in the event sufficient gain is not recognized to do so, then among them pro rata in proportion to 
their negative Capital Accounts; 

(b) Second, to the Members in an amount equal to the difference between the 
Company Sales Proceeds to be distributed to each of the Members as provided in Section 7.3 and the 
Capital Accounts of each respective Member as adjusted (if necessary) by paragraph (a) above, but in 
the event sufficient gain is not recognized to do so, then among the Members in an amount which, 
when credited to the Capital Accounts of the Members, results in the Members' C apital Accounts' 
bearing the same ratio to one another as the ratio of the distribution of Company Sales Proceeds to 
each of the Members, as provided in Section 7.3; and thereafter 

(c) Any remaining gain shall be allocated among the Members in accordance with 
their respective Percentage Interests as of the date of the Capital Transaction giving rise to the. gain. 

6.6. Cpntributed Property. In accordance with Code Section 704(c) and the Treasury 
Regulations thereunder, income, gain, loss, and deducti on with respect to any property contributed to 
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, subsequent allocations of income, gain, loss, and deduction 

the capital of the Company shall ,  solely for tax purposes, be allocated among the Members so as to 
take account of any variation between the adjusted basis of such property to the Company for federal 
income tax purposes and its initial Gross Asset Value at the time of contribution. 

In the event the Gross Asset Value of any Company asset is adjusted pursuant to the
definition of Gross Asset Value hereof
with respect to such asset shall take account ofany variation between the adjusted basis ofsuch asset 
for federal income tax purposes and its Gross Asset Value in the same manner as under Code 

Section 704(c) and the Treasury Regulations thereunder. 


The Managers in any manner that reasonably reflects the purpose and intention of this 

Agreement shall make any elections or other decisions relating to such allocations. Allocations 

pursuant to this Section 6.6 are solely for purposes of federal, state, and local taxes and shall not 

affect, or in any way be taken into account in computing, any Member's Capital Account or share of 

Profits, Losses, other items, or Distributions pursuant to any provision of this Agreement. 


6.7. Minimum Gain Chargeback. Ifthere is a net decrease in Company Minimum Gain 
during any Fiscal Year, each Member shall be specially allocated items of Company income and gain 
for such year (and, if necessary, subsequent years) in an amount equal to such Member's share of the 
net decrease in Company Minimum Gain, determined in accordance with Treasury Regulation 
Section 1. 704-2(g). Allocations pursuant to the previous sentence shall be made in proportion to the 
respective amounts required for allocation to each Member pursuant thereto. The items to be so 
al l ocated shall be determined in accordance with Treasury Regulations Sections 1 .  704-2(£) and 
1 .704-2(j)(2). This Section 6. 7 is intended to comply with the minimum gain charge back 
requirement in Treasury Regulation 1 .704-2(t) and shall be interpreted consistently therewith. 

6.8. Member Minimum Gain Charge back. If there is a net decrease in Member Minimum 
Gain attributablő to a Member Nonrecourse Debt, as defined in  Treasury Regulations 
Section 1 .704-2(i)(4), during any Fiscal Year, each Member who has a share of the Member 
Minimum Gain attributable to such Member Nonrecourse Debt, determined in accordance with 
Treasury Regulations Section 1 .704-2(i)(5), shall be specially allocated items of Company income 
and gain for such Fiscal Year (and, if necessary, subsequent Fiscal Years) in an amount equal to such 
Member's share of the net decrease in Member Minimum Gain attributable to such Member 
Nonrecourse Debt, determined in accordance with Treasury Regulations Section 1 .704-2(i)(4) and 
(5). Allocations pursuant to the previous sentence shall be made in proportion to the respective 
amounts required for allocation to each Member pursuant thereto. The items to be so allocated shall 
be determined iri accordance with Treasury Regulations Section 1 .  704-2(i)(4). This Section 6 .8  is 
intended to comply with the Member Minimum Gain Chargeback requirement in Treasury 
Regulations Section 1 .704(i)( 4) and shall be interpreted consistently therewith. 

6.9. Qualified Income Offset. If any Member unexpectedly receives an adjustment, 
allocation, or distribution as described in Treasury Regulations Section 1 .  704- l (b)(2)(ii)(d)(4) 
through (6) which causes or increases a deficit capital account balance in such Member's Capital 
Account (as determined in accordance with such Regulations) items of Company income and gain 
shall be specially allocated to each such Member in an amount and manner sufficient to eliminate, to 
the extent required by the Treasury Regulations, the Adjusted Capital Account Deficit of such 
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Member as quickly as possi ble, provided that an allocation pursuant to this Section 6.9 shall be made 
if and only to the extent that such Member would have an Adjusted Capital Account Deficit after all 
other allocations provided for in this Article VI have been tentatively made as if this Section 6. 9 
were not in the Agreement. This provision is intended to be a "qualified income offset," as defined 
in Treasury Regulation Section 1 .  704- 1 (b)(2)(ii)( d), such Treasury Regulations being specifically 
incorporated herein by reference. 

6 .  1 0. Gross Income Allocation. In the event any Member has a deficit Capital Account at 
the end of any Company Fiscal Year which is in excess of the sum of(i) the amount such Member is 
obli gated to restore and (i i) the amount such Member is deemed to be obligated to restore pursuant to 
the penultimate sentences of Treasury Regulations Sections 1 .704-2(g)(  l )  and 1 .  704-2(i)(5), each 
such Member shall be specially allocated items of Company income and gain in the amount of such 
excess as quickly as possible, provided that an allocation pursuant to this Section 6. 1 0  shall be made 
if and only to the extent that such Member would have a deficit Capital Account in excess of such 
sum after all other allocations provided for in this Article VI have been tentatively made as if this 
Section 6. 1 0  and Section 6 .9 hereof were not in this Agreement. 

6. 1 1  . Section 7 54 Adjustment. To the extent an adjustment to the adjusted tax basis of any 
Company asset pursuant to Code Section 73 4(b) or Code Section 743(b) is required, pursuant to 
Treasury Regulations Section 1 .  704-1 (b )(2)(iv)(m)(2) or Treasury Regulations 
Section 1 .704-l (b)(2)(iv)(m)(4), to be taken into account in determining Capital Accounts as the 
result of a Distribution to a Member in complete liquidation of such Member's interest in the 
Company, the amount of such adjustment to the Capital Accounts shall be treated as an item of gain 
(if the adjustment increases the basis of the asset) or loss (if the adjustment decreases such basis) and 
such gain or loss shall be specially allocated to the Members in accordance with their interests in the 
Company in the event that Tre11sury Regulations Section 1 .  704-1 (b)(2)(iv)(m)(2) applies, or to the 

whom such Distribution was made in the event that Treasury Regulations 

6. 1 2. Curative Allocations. The allocations set forth in Sections 6 . 1  (b), 6.2, 6.3, 6.7, 6.8, 
6.9, 6 . 1  0, 6. 1 1  hereof (the "Regulatory Allocations") are intended to comply with certain 
requirements of the Treasury Regulations. It is the intent of the Members that, to the extent possible, 
all Regulatory Allocations shall be offset either with other Regulatory Allocations or with special 
allocations of other items of Company income, gain, loss or deduction pursuant to this Section 6. 12. 
Therefore, notwithstanding any other provision of this Article VI (other than the Regulatory 
Allocations), the Managers shall make such offsetting special allocations of Company income, gain, 
loss, or deduction in whatever manner they determine appropriate so that, after such offsetting 
allocations are made, each Member' s Capital Account balance is, to the extent possible, equal to the 
Capital Account balance such Member would have had if the Regulatory Allocations were not part of 
the Agreement and all Company items were allocated pursuant to Sections 6. 1 (a). In exercising their 
discretion under this Section 6. 1 2, the Managers shall take into account future Regulatory 
Allocations under Sections 6.7 and 6.8 that, although not yet made, are likely to offset other 
Regulatory Allocations previously made under Sections 6.2 and 6.3. 

6. 1 3 .  Compliance with Treasury Regulations. The above provisions of this Article V1 
notwithstanding, it i s  specifically understood that the Managers may, without the consent of any 

I S  

Members to 
Section 1 .704-1 (b)(2)(iv)(m)( 4) applies. 
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Members, make such elections, tax allocations, and adjustments as the Managers deem necessary or 
appropriate to maintain to the greatest extent possible the validity of the tax allocations set forth in 
this Agreement, particularly with regard to Treasury Regulations under Code Section 704(b). 

6.  1 4. Tax Withholding. The Company shall be authorized to pay, on behalf of any Member, 
any amounts to any federal, state, or local taxing authority, as may be necessary for the Company to 
comply with tax withholding provisions of the Code or the Wyoming Genersti Statutes or other 
income tax or revenue laws of any taxing authority. To the extent the Company pays any such 
amounts that it may be required to pay on behalf of a Member, such amounts shall be treated as a 
cash Distribution to such Member and shall reduce the amount otherwise distributable to such 
Member. 

ARTICLE VII 


DISTRIBUTIONS 


7. 1 .  Company Cash Flow. The Company Cash Flow for each Fiscal Year, to the extent 
available, shall be distributed to the Members at such times as are determined by the Managers in 
accordance with the Members' respective Percentage Interests. 

7.2. Company Refinancing Proceeds. Company Refinancing Proceeds, to the extent 
available, shall be distributed to the Members within thirty (30) days of the Capital Transaction 
giving rise to such proceeds, or earlier in the discretion of the Managers, in accordance with the 
Members' respective Percentage Interests. 

7.3. Company Sales Proceeds. Company Sales Proceeds, to the extent avai lable, shall be 
distributed to the Members within thirty (30) days of the Capital Transaction giving rise to such 
proceeds, or earlier in the discretion of the Managers, in accordance with the Members' respective 
Percentage Interests. 

7.4. Distributions in Liquidation. Upon liquidation of the Company, all of the Company's 
Property shall be sold as provided in Section 10.2 and Profits and Losses allocated accordingly. 
Proceeds from the liquidation of the Company shall be distributed in accordance with the provisions 
of Section 10.2. 

7.5. Limitation upon Distributions. No Distribution shall be declared and paid if payment 
of such Distribution would cause the Company to violate any limitation on Distributions provided in 
the Act. 

ARTICLE VIII 


TRANSFER OF INTERESTS AND ADMISSION OF MEMBERS 


8. 1 .  Restrictions on Transfer. Without the prior written consent of a Majority in Interest 
of the Disinterested Members (which consent may be given or withheld in their sole discretion), 
(a) no Member may voluntarily or involuntarily Transfer, or create or suffer to exist any 
Encumbrance against, all or any part of such Member's record or beneficial interest in  the Company 
and (b) no Person may be admitted to the Company as a Member. Except for withdrawals in 
connection with a Transfer of a Membership Interest permitted by this Agreement, no Member may 

1 6  

EXHI BI T  A 



wi thdraw from the Company without the consent of the Majority in Interest of the Disinterested 
Members. 

8.2. Conditions Precedent to Transfers. Any purported Transfer or Encumbrance 
otherwise complying with Section 8 . 1  will be ineffective until the transferor and transferee of  the 
interest furnish to the Company the instruments and assurances the Managers may request, including, 
without l imitation, if requested, an opinion of counsel satisfactory to the Company that the interest in 
the Company being Transferred or Encumbered has been regi stered or is exempt from registration 
under the Securities Act of 1 933, as amended (the "Securities Act"), and applicable state securities 
laws. No Transfer or Encumbrance will be effective if  it would result in the "termination" of the 
C ompany under Section 708 of the Code uriless all of the Managers give their prior written consent 
to the Transfer or Encumbrance. If a Manager is a transferor, the approval required by th.is 
Section 8.2 wilJ be the approval of a Majority in Interest of the Disinterested Members. 

8 .3 .  Substituted Members. No assignee or transferee of a Membership Interest shall be 
admitted as a substituted Member of the Company unless, in addition to compliance with the 
conditions set forth in Section 8.2, all of the following conditions are satisfied: 

(a) The assignee or transferee has executed and delivered all documents deemed 
appropriate by the Managers to reflect such Person's admission to the Company and agreement to be 
bound by this Agreement; 

(b) A Majority in Interest of the Disinterested Members shall have consented in 
writing to such substitution, the granting or denial of which shall be in the sole discretion of such 
Disinterested Members; and 

(c) Ifrequested by the Managers, payment has been made to the Company of all 
costs and expenses of admitting such transferee or assignee as a substituted Member. 

8.4. Rights of Transferee. Unless admitted to the Company in accordance with 
Section 8.3, the transferee of a Membership Interest or a part thereof shall not be entitled to any of 
the rights, powers, or privileges of its predecessor in interest, except that such transferee shall be 
entitled to receive and be credited or debited with its proportionate share of Profits, Losses, Gains 
from Capital Transactions, Company Cash Flow, Company Sales Proceeds, Company Refinancing 
Proceeds, and Distributions in liquidation. 

ARTICLE IX 
BUY-SELL 

9. 1 .  
Agreement: 

Buy-Sell. Each of the following events shall constitute a "Buy-Sell Event" underthls 

a Member; 
(a) The death, declaration oflegal incompetence or dissolution and winding up of 

A judicial determination of the insolvency of any Member; (b) 
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(c) Any filing of a petition or suit under the bankruptcy Jaws by or against a 
Member that is not dismissed within sixty (60) days; 

(d) Any purported voluntary or involuntary Transfer or Encumbrance of ali or any 
part of a Member's Membership Interest in a manner not expressly permitted by this Agreement; 

(e) Any material breach of thls Agreement by a Member, which is not cured 
within ten ( J  0) days after written notice of such breach, is given to the Member by the Company; 

(f) Any instance in which the spouse of a Member commences against a Member, 
or a Member is named i n, a Domestic Proceeding; or 

(g) Any withdrawal by a Member from the Company other than as may be 
expressly permitted by this Agreement. 

9.2. Buy-Sell Notice. Upon the occurrence of a Buy-Sell Event, the Member to whom 
such event has occurred (the "Withdrawing Member"), or its executor, administrator, or other legal 
representative in the event of death or declaration of legal incompetency, shall give notice of the 
Buy-Sell Event (the "Buy-Sell Notice") to the other Members within ten (1 0) days after its 
occurrence. If the Withdrawing Member fails to give the Buy-Sell Notice, any other Member (other 
than a Withdrawing Member) may give the notice at any time thereafter and by so doing commence 
the buy-sel l  procedure provided for in this Article IX. 

9.3. Member 's Purchase Option. Upon the occurrence of a Buy-Sell Event, each of the 
Members; except the Withdrawing Member and any other Withdrawing Memberի shall have an 
option to purchase (the "Purchase Option") the Withdrawing Member's Membership Interest at 
Closing on the terms and conditions set forth in this Article IX. This right will be  allocated among 
the Members who elect to purchase (the "Purchasing Members") in the proportion they mutually 
agree upon, or, in the absence of agreement, in the ratio that each of the Purchas ing Member's 
Percentage Interest bears to the aggregate Percentage Interests of all Purchasing Members. The 
Purchasing Members must give notice of their election to exercise their Purchase Option to the 
Withdrawing Member and all other Members within thirty (30) days fol lowing delivery of the Buy­
Sell Noti ce. 

9 .4. Assignment of Purchase Option. If, at the occurrence of a Buy"Sell Event, there exist 
only two (2) then-current Members (including the Withdrawing Member), the Member that is not 
withdrawi ng shall have the option during the thirty (30) day period set forth in Section 9.3 to assign 
all or part of its Purchase Option to any Person other than the Withdrawing Member (the "Purchase 
Option Assignee") by notifying the Withdrawing Member and the Company of such assignment in 
writing. After delivery of such notice, the Purchase Option Assignee shall have the option to 
purchase the Withdrawing Member's Membership Interest (to the extent so assigned) on the same 
terms and conditions as would apply to the Member from which the Purchase Option was assigned; 
provided, howe\}er, that the Purchase Option Assignee shall not have the rights of assignment set 
forth in this Section 9.4. Notwithstanding any other provision of Article VIII or this Article IX, any. 
Purchase Option Assignee which exercises its Purchase Option, as provided herein, (i) shall only 
have those rights as specified in Section 8.4 above, (ii) shall not be admitted as a substitute Member 
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without full compliance with Section 8.3 and (iii) shall be subject to the Buy-Sell restrictions 
imposed under tius Article IX. In the event the Purchase Option Assignee does not exercise the 
Purchase Option. the Purchase Option Assignee shall have no further rights under this Agreement. 

9.5. Agreement on Valuation. Unless otherwise agreed in writing by the purchaser(s) and 
seller within sixty (60) days of the receipt of a Buy.Sell Notice, the purchase price for the 
Withdrawing Member's Membership Interest shall be determined by a single appraisal of the value 
of the Withdrawing Member's Membership Interest, as of the date the B uy-Sell  Event occtUTed, 
made by an appraiser agreed upon by the purchaser(s) and seller, which appraisal shall be final. If 
the parties cannot agree on a single appraiser, three (3) appraisers, one of which is selected by the 
purchaser(s), shall determine the purchase price one selected by the seller, and the third selected by 
the two appraisers. The value determined as of the date of the Buy-Sell Event by a majority of the 
appraisers will be final . The costs of appraisal shall be borne equally between the purchaser(s) as a 
group and the seller. The purchase price to be paid for the Withdrawing Member's Membership 
Interest will be reduced by the amount of any distributions made by the Company to the 
Withdrawing Member from the date the Buy-Sell Event occurred with respect to the Withdrawing 
Member to the Closing. 

9 .6. Closing. The closing (the "Closing") of the purchase of any Membership Interest 
pursuant to this.ArticŽe IX shall take place on the date agreed upon by the purchaser(s) and seller, but 
not later than nižety (90) days after the delivery of the Buy-Sell Notice. The purchase price for each 
Membership Interest being purchased will be payable in full in cash at Closing. The purchase price 
will bear interest from the date of the occurrence of the Buy-Sell Event until the Closing at an 
interest rate equal to the prime rate o finterest charged by Wachovia Bank, N.A.,· last published prior 
to the occurrence of the Buy-Sell Event. Upon payment of the purchase price, the Member selling its 
Membership Interest shall execute and deliver such assigrunents and other instruments as may be 
reasonably necessary to evidence and carry out the transfer of its Membership I nterest to the 
purchaser(s ) . In connection with the sale of any Membership Interest under this Article IX, unless 
otherwise agreed by the purchaser(s) and seller, the purchaser(s) will assume the seller's allocable 
portion ofCompany obligations to the extent related to the transferred interest as well as the seller's 
individual obligations to the extent related to the transferred interest, other than income tax liabilities 
ofthe seller. Notwithstanding any other provision of Arti cle VIII or this Article IX, any transferee, 
assignee, or purchaser of a Member's interest, as provided herein, shall only have those rights as 
specified in Section 8.4 above, and shall not be admitted as a substitute Member without full 
compliance with Section 8.3.  

9.7. Effect ofthe Rule Against Perpetuities. Notwithstanding any other provision of this 
Agreement, all options and rights to purchase or sell created by this Agreement shall expire on the 
later of (a) twenty-one (2 1 )  years after the death of the last remaining child, living. as of the date of 
this Agreement, of any Member who is a member of the Company at the time o f  its organization, or 
(b) twenty-one {2 1 )  years after the death of the last to die of the individual Members who are 
members of the Company at the time of its organization. 

9.8. Effect on Withdrawing Member 's Interest. From the date of the ocſtUTence of the 
Buy-Sell Event to the earlier of (i) ninety (90) days after the delivery of the B uy-Sell Notice, or (ii) 
the date of the Transfer of the Withdrawing Member's Membership Interest at Closing unde.r this 
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Article IX, the Percentage Interest represented by the Withdrawing Member' s Membership Interest 
will be excluded from any calculation of aggregate Percentage Interests fo r purposes of any approval 
required of Members under this Agreement. Without limiting the generality of any other provi sion 
of this Agreement, upon the exercise of the Purchase Option, the Withdrawing Member, without 
further action, V:i l l  have no rights in the Company or against the Company, any Member or any 
Manager other than the right to receive payment fo r its Membership Interest in accordance with this 

20 

Article IX. 

9.9.  Failure to Exercise Purchase Option. In the event the Members or Purchase Option 
Assignee, if any, do not exercise their Purchase Options, the Withdrawing Member or its executor, 
administrator, or other legal representative in the event of death or declaration of legal incompetency, 
may transfer its economic rights in the Membership Interest of the Withdrawing Member to any 
Person; provided, however that any transferee ofthe Withdrawing Member's Membership Interest, 
as provided herein, (i) shall only have those rights as specified in Section 8.4, (ii) shall not be 
admitted as a substitute Member without full compliance with Section 8.3 and (iii) shall be subject to 
the Buy-Sell restrictions imposed under this Article IX. 

ARTICLE X 

DISSOLUTION AND LIQUIDATION OF THE COMPANY 


1 0. 1 .  Dissolution Events. The happening of an event of withdrawal with respect to a 
Member shall not cause the dissolution of the Company. The Company will only be dissolved upon 
the happening of any of the following events: 

(a) All or substantially all of the assets of the Company are sold, exchanged, or 
otherwise transferred (unless the Managers notify the Members that they have elected to continue the 
business of the Company, in which event the Company will continue until the Managers give notice 
that they elect to dissolve the Company); 

(b) All Members sign a document stating their election to dissolve the Company; 

(c) The entry of a final judgment, order, or decree of a court of competent 
jurisdiction adjudicating the Company to be bankrupt and the expirati on without appeal of the 
period, if any, allowed by applicable law in which to appeal; 

(d) The entry of a decree of judicial dissolution or the issuance of a certificate for 
administrative dissolution under the Act. 

1 0.2. Liquidation. Upon the happening of any of the events specified in Section 1 0. 1 ,  the 
Managers, or any l iquidating trustee elected by the Members, will commence as promptly as 
practicable to wind up the Company 's  affairs unless the Managers or the liquidating trustee (either, 
the "Liquidator") determines that an immediate liquidation of Company assets would cause undue 
loss to the Company, in which event the liquidation may be deferred for a time determined by the 
Liqu1dator to be appropriate. Assets of the Company may be liquidated or distributed in kind, as the 
Liquidator determines to be appropriate. The Members will continue to share Company Cash Flow, 
Profits, and Losses during the period of liquidation in the manner set forth in Articles VI and VII. 
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(a) To payment of the debts and satisfaction of  the other obligations of the 
Company, including, without limitation, debts and obligačions to Members; 

The proceeds from liquidation of the Company, including repayment of  any debts of Members to the 
Company, and any Company assets that are not sold in connection  with the liquidation will be 
applied in the following order of priority : 

(b) To the establishment of any reserves deemed appropriate by the Liquidator for 
any liabilities or obligations of the Company, which reserves will be held for the purpose of paying 
l iabilities or obligations and, at the expiration of a period the Liquidator deems appropriate, wil l  be 
distributed in the manner provided in Section 1 0.2( c); and thereafter 

(c) To the payment to the Members of the positive balances in their respective 
Capital Accounts,  pro rata, in proportion to the positive balances in those Capital Accounts after 
giving effect to all allocations under Article VI and all Distributions under Article VII for all prior 
periods, including the period during which the process of liquidation occurs. 

1 0.3. Articles of Dissolution. Upon the dissolution and commencement of the winding up 
of the Company, the Managers shall cause Articles of Dissolution to be executed on behalf of the 
Company and filed with the Secretary of State, and the Managers shall execute, acknowledge, and 
file any and all other instruments necessary or appropriate to reflect the dissolution of the Company. 

... ARTICLE- XI 
MISCELLANEOUS 

1 1 . 1 .  Other Activities of Members and Managers. Any Member and its Affiliates and the 
Manager and its Affiliates may engage in or possess an interest in other business ventures of any 
nature or description, independently or with others, including, but not limited to, the real estate 
business in all its phases, which shall include, without l imitation, ownership, operation, 
management, syndication, and development of real property, whether the same are competitive with 
the activities of the· Company, or other otherwise, without having or incurring any obligation to offer 
any interest in such activities to the Company or any Member and neither the company nor any 
Member or Manager shall have any rights in or to such independent ventures or the income or profits 
derived therefrom. by virtue of this Agreement. 

1 1  .2. Records. The records of the Company will be maintained at the Company's principal 
place of business, or at such other place selected by the Managers, provided that the Company keep 
at its principal place of business the records required by the Act to be maintained there. Appropriate 
records in reasonable detail wil l  be maintained to reflect income taX information for the Members. 
Each Member, at such Member's expense, may inspect and make copies of the records maintained 
by the Company and may require an audit of the books of account maintained by the Company to be 
conducted by independent accountants for the Company. 

1 1  .3 .  Reserves. The Managers may cause the Company to create reasonable reserve 
accounts to be used excl usively to fund Company operating deficits and for any other valid Company 
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purpose. The Managers shall in their sole discretion detennine the amount of payments to such 
reserve accounts . 

1 1  .4. Notices. The Managers will notify the Members of any change in the name, principal 
or registered office or registered agent ofthe Company. Anynotice or other communication required 
by this Agreement must be in writing. Notices and other communications will be deemed to have 
been given when delivered by hand or dispatched by means ofelectronic facsimile transmission or 
nationally recogruzed air courier, or on the third business day after being deposited in the United 
States mail, postage prepaid. In each case, notice hereunder shall be addressed to the Member to 
whom the notice is intended to be given at such Member's address set forth on Schedule I to this  
A greement or, in the case of the Company, to  its principal place ofbusiness. A Member may change
its notice address by notice in wri ting to the Company and to each other Member given in accordance 
with this Section I 1 .3. 

1 1  .5. Amendments. No provision of this Agreement or the Articles of Organization may be 
amended, nor wi ll  any waiver of any term of this Agreement be effective, unless in writing and 
signed by all Managers and by a Majority in Interest of the Members;provided, however, that any 
provision of this Agreement requiring the consent, approval, or action of more than a Maj ority in 
Interest of the Members (or any provision of the Articles of Organization effecting any such 
provision of this Agreement) may only be amended or waived by a written action signed by all 
Managers and by Members holding the required percentage of Membership Interests. 

1 1  .6. Additional Documents. Each party hereto agrees to execute and acknowledge all 
documents and writings which the Managers may deem necessary or expedient in the creation of the 
Company and the achievement of its purposes, including, but not limited to, Articles of Organization 
and any amendments or cancellation thereof. 

I I . 7. Representations of Members. Each Member represents and warrants to the Company 
and every other Member that such it (i) is fully aware of, and is capable of bearing, the risks relating 
to an investment in the Company; (ii) understands that its interest in the Company has not been 
registered under the Securities Act or the securities law of any jurisdiction in reliance upon 
exemptions contained in those laws; and (iii) has acquired its interest in the Company for its own 
account, with the intention of holding the interest for investment and without any intention of 
participating directly or indirectly i n  any redistribution or resale o f  any portion of the interest in 
violation of the Securities Act or any applicable law. 

1 1 .8 .  Domestic Proceeding Disclosure. Any Member named in a Domestic Proceeding 
shall disclose in any list of assets compiled in connection with such proceeding a statement to the 
effect that such Member's Membership Interest in the Company is subject to certain rights of the 
other Members under the terms of this Agreement. 

1 1  .9. Survival of Rights. Except as otherwise provided herein, this Agreement shall be 
binding upon and inure to the benefit of the parties, their successors and assigns. 

1 l . l 0. Inrerpretarion and Governing Law. When the context in which words are used in this 
Agreement indicates that such is the intent, words in the singular number shall include the plural and 
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2012, 

By: _____________ _ 

vice versa. The masculine gender shall include the feminine and neuter. The Article and Section 
headings or titles. shall not define, limit, extend or interpret the scope of this Agreement or any 
particular Article or Section. This Agreement shall be governed and construed in accordance with 
the Jaws of the State of Wyoming without giving effect to the conflicts of laws provisions thereof. 

1 1 . 1 1 . Severability. If any provision, sentence, phrase, or word of this Agreement or the 
application thereof to any Person or circumstance shall be held invalid, the remainder of this 
Agreement, or the application of such provision, sentence, phrase, or word to Persons or 
circumstances, other than those as to which it is held invalid, shall not be affected thereby. 

1 1 . 1  2. Agreement in Counterparts. This Agreement may be executed in several 
counterparts, each of which shall be deemed an original, and all of which shall constitute one and the 
same instrument. In addition, this Agreement may contain more than one counterpart of the 
signature pages and this Agreement may be executed by the affixing of the s ignatures of each of the 
Members to one of such counterpart signature pages; all of such signature pages shall be read as 
though one, and they shall have the same force and effect as though all of the si gners had signed a 
single signature page. 

1 1 . 1 3 .  Tax Matters Partner. For purposes of this Agreement, the Managers shall designate 
one Member as the Tax Matters Partner as required by the Code and Treasury Regulations. 

1 1 . 14. Creditors Not Benefited. Nothing in this Agreement is intended to benefit any 
creditor of the Company or of any Member. No creditor of the Company or of any Member will be 
entitled to require the Managers to solicit or accept any loan or additional capital contribution for the 
Company or to enforce any right which the Company or any Member may have against a Member, 
whether arising under this Agreement or otherwise. 

IN WITNESS WHEREOF, the undersigned, being all ofthe Managers and Members of the 
Company, have caused this Agreement to be duly adopted by the Company and do hereby asswne 
and agree to be bound by and to perform all of the terms and provisions set forth in this Agreement. 

FOREST CONSERVATION LLC 

Ed Lloyd, Manager 
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SCHEDULE I - Updated membership as of December 7, 2 0 1 2  

Ownership 

Gary Appel 5.52% 

Ray Bouley 5.98% 

Ray Branch 7.36% 

Jarrett Clay 8.28% 

Jesse Garrett 5.52% 

Tim Goss 6.44% 

Dennis Hall 5.06% 

Ashley Hooks 6.44% 

Steve Kezman 4. 1 4% 

Michael Knight 5.52% 

Ed Lloyd 7.55% 

Mark Los by 7.36% 

Billy Mitchell 6.44% 

Lee 

Larry Price 

Powell 1 1  .04% 

7.36% 

100.00% 
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3 Ray 

Clay 

Forest Conservation 2012 

Contribution 

F irst Name Last Name Received 

LOOK AT All OF 2011 MEMBERS 

1 Gary Appel 30,000
2 Ray 

4 Jarrett 

Bouley 32, 500 
Branch 40,000

45,000 
30,000
35,000

5 Jesse
6 Tim 

Garrett 

Goss 
27,5007 Dennis

8 Ashley {Shawn) 

9 Steve 

Hooks 35,000 

Kezman 22,500 


Hall 

10 M ichael Knight 30,000
11 Ed Lloyd 41,052 
12 M ark Losby 40,000
13 Billy Mitchell 35,000
14 Lee Powell 60,000
15 la rry Price 40,000

543,552 
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Capital Contribution Including Fee 

G a ry Appel  30,000 

Raymond B ou l ey 32,500 

Ve rnon B ra n ch 40,000 

Christo p h e r  B ro w n  50,000 

Ja mes Ca rso n 30,000 

Ja rrett C lay  45,000 

Jesse G a rrett 30,000 

Ti m othy Goss 35,000 

Dennis  H a l l  2 7, 500 

Ash ley Hooks 35,000 

Steve Kez m a n  2 2 , 500 

M ic h a e l  K n ight 30,000 

P a u l  Lloyd 16,802 

M a rk los by 40,000 

Michael  M a l l oy 50,000 

W i l l i a m  Mitc h e l l  35,000 

Lesl ie Powel l  60,000 

larry P rice 40,000 

649, 302 
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Percentage with total co n tribution i ncluding fee 

G a ry 

Raym o n d  

Verno n 

Ch ristop h e r  

J a m es 

Ja rrett 

Jesse 

Timothy 

Dennis  

Ashley 

Steven 

M ic h a e l  

P a u l  

M a rk 

M ichae l  

Wi l l i am 

Lesl ie 

La rry 

Appe l 

B o u l e y  

Branch 

B rown 

Ca rso n  

Clay 

G a  rrett 

Goss 

H a l l  

Hooks 

Kez m a n  

Knight 

Lloyd 

Los by 

M a l loy 

M itch e l l  

Powe l l  

P rice 

4 . 6 20346% 

5.005375% 

6 . 1 60462% 

7 . 700577% 

4 . 620346% 

6.9305 19% 

4.620346% 

5 . 3 90404% 

4 . 2 353 17% 

5 .390404% 

3 .465260% 

4.620346% 

2 . 587702% 

6 . 1 60462% 

7 . 700577% 

5.390404% 

9 . 240692% 

6. 1 60461% 

100.000000% 
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Percentage After Fee 

G a ry Appel  4.507388% 


Raym o nd Bou ley 4 . 9 2 1 3 3 2% 


Vernon Branch 6 . 1 63 164% 


C h risto p h e r  B rown 7 . 8 18939% 


J a m e s  Carson 4 . 507388% 


J a rrett Clay 6.991051% 


J esse G a r rett 4. 507388% 


Timothy G oss 5 . 3 35276% 


D e n n is Ha l l  4.093445% 


Ash ley Hooks 5.335276% 


Steve n K e z m a n  3 . 2 65557% 


M ic h a e l  K n ight 4 .507388% 


P a u l  Lloyd 3 .091 15 1 %  


M a r k  Los by 6 .  163 1 64% 


M ic h a e l  M a l loy 7.818939% 


W i l l i a m  M itchel l  5 . 3 3 5 276% 


Lesl ie Powe l l  9 . 4747 14% 


La rry P rice 6 . 163 1 64% 


100.000000% 
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Capital Account After Fcc 

Tota l Tax S e rvice Fee After Fee 

G a ry Appel  30,000 5, 500 24,500 

Ray B o u l ey 3 2  ,500 5,750 26,750 

R a y  B ra nc h  40,000 6,500 3 3,500 

C h ris B rown 50,000 7,500 42,500 

J a m e s  Carson 30,000 5, 500 24,500 

J a rrett Clay 45,000 7,000 3 8,000 

J e ssee G a rrett 30,000 5,500 24,500 

Tim Goss 35,000 6,000 29,000 

D e n n is H a l l  2 7,500 5,250 2 2,250 

Ash l ey Hooks 3 5,000 6,000 2 9,000 

Steve K e z m a n  2 2,500 4,750 1 7,750 

M i ch a e l  Knight 30,000 5, 500 24,500 

Ed Lloyd 16,802 16,802 

M a r k  Los b y  40,000 6, 500 33,500 

M ike M a l l oy 50,000 7,500 42,500 

B i l l y  M itch e l l  3 5,000 6,000 2 9,000 

Lee Powe l l  60,000 8, 500 5 1,500 

Larry P rice 40,000 6,500 3 3,500 

649,302 105,750 543,552 
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BB&T Wi re Tran s fe r  Opera t i on s  

720 0 6 0 5 5 6 2 1  1 00 - 99 - 0 5 - 1 0  
FOREST CONSERVATION 2 0 1  2 LLC 

2 8 1  6 DOGWOOD AVE 

GILLETTE WY 8 2 7 1  8 - 20 0 1  

We have compl e ted t h i  s wi re t ra n s fe r  reques t  . Your BB&T account 

has been debi ted for the net amount shown bel ow . 


* * * * ԝ * * * * * * * T * Ԟ * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * *  * * * * * * * * * *  * * 

TRN DATE 2 0 1  2 1 20 7  
AMOU NT 5 43 , 5 5 2  . 00 
REFERENCE if. 

TRN N U M  

DATE 1 2 / 0 7 / 20 1 2  
T I M E  1 4 : 25 : 39 
ORIGI NATOR FOREST CONSERVATI O N  2 0  1 2  LLC 

2 8 1 6  DOGWOOD AVE 

G I LLETTE WY 8 2 7 1  8 - 20 0 1  
BENEFI CIARY BANK TI B T H E  I N  DEPENDENT BANKERS BANK

BENEFICI ARY BANK # 
BE NEFI CIARY NAHE OAK WORTH CAPITAL BANK 

BENEFICIARY ACCOUNT 

ORIGI NATOR TO B E N E  I N FO FFC PI NEY CUMBERLAND HOLDI NGS , LLC / 

OCB WEALTH HGMT AS ESCROW AGENT/ 
ACCT# 

ORI GINATING BANK I NFORMATION 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . . . . . . . . • • • . . . . . . . • . • . . . • . 


Thank you for ban k i  ng wi t h  BB&T .  Pl ease con tact your l ocal BB&T 

f i  nanci a l  center or cal l  1 - 8 0 0  · BANK BBT ( 1  - 8 0 0 - 22 6 - 52 2 8 )  for 
ques t i on s  rega rd i ng t h i s  wi re t ransfe r .  

BB&T, Member FDIC. 
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Reference: I 
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FOREST CONSERVA nON 201 2 llC 8045 COPROAA TE CEN TEA OR. SUITE 100 CHARLO TIE, NC 28226 
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yt::1r ooginnlng __ ......_ __ .;...... __ 

-:-------
Ded uctions, 

ථ· lJ 
';*@,;;;:+,dhers':-hare.of.C,urt.ht;Year:.lncome, 
ᅠ·;;e:,s:?· . · Peri'uttions, creditࢹ;·a'rid 

I 

T P-art l 1 • · lriformatlon1A:b6ut file Partnership,: ᄹ1 4 

Ga 

   
   

Qg:_den , 

r:vPartiiT .ofnformation'.A66t.lfthe Partner ' .;m; • q • ,. I 9a 

I 

  
   

 
 

I 

Ums 

s ________________ _ 

A 

W* STMT 

1 8  

I 
Y* I STMT 

s--------�--�---r--�----------------�----�--�--------------------� s ______________ __ 

s : I 
ඬ 0 

>­"E 0 m 
:J 
<fJ 9:: 
ᄷ 

.JKLMN,OPQR .. JǠǡh Ǣ;ǣǤǥǦiǧǨǩǪǫǬlǭǮ 

2 fCRE.231U 05F.:Oi?.013 9' 1 7  AM 

Partner# 1 3  Finnl Kද 1 I[] Am-aM(:d K- 1 0\.�B N 

Schedule K-1
(Form 1065) 
Dop<Hirncnt of tho Troasur; 
!n!err'M! RcvenufJ Sen.:ice 

201 2 
'For නlend >it yn·គr ?.01' . .or l::�X 

ending 

Partner'S Sh are of Income, 
C reditS , etC. ... Sea back of form and separate Instructions. 

·• 
. • ;  otner· ltom s 

Orclflt:ry b\lElness lncollW {loss) 15 c·e:iils
1 24 

N¢1 rcntn: ronl cstalc income (loss} 

Olf:et not ronfnl incor..e (loss} lG Foraign trnns:tctions 

GU.,(t'll�teod payments 

A PMnetsh!p'.s emr..loycr ldentinwllion n(!rnber 
4 6 - 0 8 4  2 3 11 

n PMiner:!lh!p'e romo, o.ddroප <:Hy, r:;\nlo, <�.nd :ZIP eodo 
FOREST CONSERVAT ION 2 0  12 :.. LLC 

6b 

I r:crship fllod return .7 
UT 

0 Check i! U1h; is n publicly !ri"ld(t(l Partnenl1ip (PTP} 

E Partner's tde:·Mylng :!urnber 
2 4 6 - 1  7 - 6 9  9 4  9b 

F Partners r.::imc. address. c11y, slnle, Hnd Z!P c::xte 

fnt.£tcSl into'TIS 

OrOir".ary dividQ:nds 

QuaHfied d!vlOonds· 

Royt>Hias 

Ne: short·ferm capita! Gain (loss) 

Ne1 !onnභIenn t ... 1pilsl gain {iO!ss) 1 7  Alternal!va mir,lmum lax {AMT) !!oms 

co:teCCbles (2trr�l I);"lin {toss)
Sc Un"ro:;:np\urod scctior. 1250 gnh 

PAUL E LLOYD JR . 
8 0  45 CORPORATE 
CHARLOTTE 

G [] Ger. era! partr1er ct lLC 

! l ;;· f;Mner? 

CENTER 
6 

r---:;X! . Umiled partner or Olher LLC ධ-,:J rnamhtn 

Fcrelpn paniler 
I ndividual 

10 

11 

12 II !his pnrtoer is a rotirerr,e n\ j:>iil!1-"{HVVSEP/KCO.;:�hlo!C.J. ctlcck hete (5P.i1 lnstn;ct o.1Sl ᄸ-. 12 
Partner's shale of otofil. !03ឃ·, J"nd កplខo:l (seeinslrucHon$};
P;ofit 

Ct1pil<1l 

Sogltinhfg ԙ3 .  0 9 115 1 ')\
3 .  09 115 1  % 

3 .  0 9 1 15 1 %  

K F'MMr's :::hare or !labilities al ycnr_m;ង:
'Jcn!eccurse . ..· 

. .  . . . . . . • .. r . ... . .  

tndlng
3 .  0 9 1  15 1  % 
3 .  0 9 1 1 5 1  % 

3 .  0 9 115 1  % 

13 

c 

14 

Nel sucti_on J231 gai.n _{loss) 

Olha඲ inton"".e (loss) 

Se·:li!J:f! 179 deducl!on 

Othcඳ dcdt.:ctltH<s 
13 2 

7 1 ,  4 0 9  

Self·employmចnl earninos oossJ 

1 9  

Tnx.·යxempl lncom!l lind 
riondoOuc !lP!il- expenses 

Oislribv!ior-s 

20. I Othor Information 

Ounllficd ronrs-course r.nanci.fig 
Roccvrse 

P<JrtncfG copitnl tlCC>Junl cmnlyo·o: 
Be:gtnnitH] C-.JP:ta! .acco'Jnt 
Gopl!BI contrib:Jled dunng lhe yti"ar 
Currrm·l yanr !r:ef,:<A¢B (rlncJf."N90} 
1f/,!hdmwals S dis!tibuti6:1$ 
E.noing c.1p!l:1! nccat.,;nt 

·դ Tax bass 0 GMP
i Olher (expl,iri) 

8 8  , 3 4 3  
- 8 8  , 3 4 3  

5cCtio;'1 704{0) bOOk 

M Dfd the panr.e: tc-n tribබta proඵ;fy \\Hh a tuiH·in {tahi cr los 57
ත::;,

Yos [!J No 
If 'Yos,• a!tneh stntcrreot (sමo tnsඹrtJc!icn"s) 

·see attached statement for additional information. 

'-

For PnpenvorX Reduction Act"No11ce, suo lns1ructlons for Form 10(:5, IRS.oov#o<m 105s SehodUJJ:l K-1 (Form 1065} 2012
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organization 

---------------­

--------

I Yesj 

Noncash Charitable Contributions 8283 

PINEY CUMBERLAND RESOURCE S ,  LLC 
Note. Figure the amount o f  your contribution deduction before completing this form. See your tax return instructions. 

Section A. Donated Property of $5,000 or Less and Certain Publicly Traded Securities-Ust in this section only 
items (or groups of similar items) for which you claimed a deduction of $5,000 or less. Also, list certain 
publicly traded securities even if the deduction is more than $5,000 (see i nstructions). 

Information on Donated Property-If you need more space, attach a statement 

{b) Description of donated property 
(a) Name and address of the 1 	 (For a donated vehicle. enter the year, make, model, condition, and mileage, donee organization 

and attach Form 1 098-C if required.) 

A 

8 

c 

0 

E 


Note. If the amount you claimed as a deduction for an item is $500 or less, you do not have to complete columns {d), (e), and (t). 

Form 

(Rev. December 2006) 
Department of the Treasury 
lntemaJ Revenue Service 

.,.. Attach to your tax return if you claimed a total deduction 
of over $500 for all contributed property. 

.,.. See separate instructions. 

Attachment 
Sequence No. 1 55 

Name(s) shown on your income tax return 

27-0592354
ber 

A
8 
c
D
E 

(c) Date of the 
contribution 

(d) Date acquired (e) How acquired 
by donor {mo., yr.) by donor 

(f) Donor's cost (g) Fair market value 
or adjusted basis (see instructions) 

(h) Method used to determi ne 
the fair market value 

entire interest in a property l isted in Part I. Complete lines 3a through 3c if conditions were placed on a 
contribution listed in Part I; also attach the required statement (see instructions). 

2a 	 Enter the letter from Part I that identifies the property for which you gave less than an entire interest 
lf Part II applies to more than one property, attach a separate statement. 

b 	 Total amount claimed as a deduction for the property listed in Part 1: (1 ) For this tax year 

(2) 	 For any prior tax years ᝾ 
c 	 Name and address of each organization to which any such contribution was made in a prior year (complete only if different 

from the donee above}: 
Name of charitable organization (donee) 

Address (number. street, and roorn or suHe no.) 

City or town. state, and ZIP code 

d For tangible property, enter the place where the property is located or kept I> 

e Name of any person,  other than the donee organization, having actual possession of the property ᝾ 


3a 	 Is there a restriction, either temporary or permanent, on the donee's right to use or dispose of the donated No 
property?

b 	 Did you give to anyone (other than the donee organization or another organization participating with the donee 
organization in cooperative fundraising) the right to the income from the donated property or to the possession of 
the property, including the right to vote donated securities, to acquire the property by purchase or otherwise, or 

erson having such income, possession, or right to acquire? . 
n limitin the donated propert for a particular use? Exh ibit 7 
Act Notice, see separate instructions. 	 Form 8283 {Rev. 1 2-2006) 
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Dear Mr. Sharp l ess :  

I am furnishing this l etter to  you in  connection w ith the  above-referenced m atter 
(the "SEC Proceeding"). You have engaged me to consider issues of \Vyomi ng law that 
are involved in the SEC Proceeding. I understand that you represent Mr. Lloyd in the 
matter and wi l l  be util izing my opinions in his defense. 

DOCUMENTS REVIEWED 

In connection ·with this letter, you have supplied me, and I have revi ewed, copies 
o f the following documents : 

I .  Order I nstitutin g  Administrative and Cease and - Desist Proceedings '-' '-' 

which is undated but apparently was entered in order to commence the SEC Proceeding. 

2 .  Answer and M otion of  Paul Edward ''Ed" Ll oyd, Jr.,  C PA dated O ctober 
22, 20 1 4 . 

3 .  Operating Agreement of F or est Conservation 2 0  1 2, LLC (th e  "LLC'') dated 
and executed e ffective as of Decem ber 7, 20 1 2  (the "Initial Operating Agreement"). 

4. The Amendment and Correction to Operating Agreement of  Forest 
Conservation 20 1 2, LLC (the ·'Amended Operating Agreement'') executed by eighteen 
( 1 8) members of the LLC dated to be effective December 7, 20 I 2. The Amended 
Operating Agreement and the Initial Operating Agreement are here i nafter s ometimes 
referred to as the "Operating A greement" 

Exhib  it 8 
Respondent's 

Reply B rief 
1:--: 0 JEYE:-.:;.;Jo• .J,\CI':-i' J·' l᝼\'c\.':ST< >:-.'. i"EWC.\STJ.E. \VY; DE,':\'EH, 1:3ot 'Ll)EH. C O ;  ,\;.;J) P:\1᝽;; CiTY. UT 

CHEYENNE, WY 8200 
P.O. Box 87 
CHEYENNE, WY 82003 
3 0 7  -635-0 7 1 0  
3 0 7-635-0413 (FAX)
vVWVv.LRW-LAW.COM 

THOMAS N. LONG 
2 1 2  0 CAREY AVENUE, SU ITE 3 0 0  

1 LONG 
REIMER 

INEGAR 
LONG REHv!ER \XI INEGAR 

WITH ATTOHNEYS ADMITTED IN  
WY CO UT CA lD N E  N O  & WA 

PARTNEH 
ADM ITTED IN WY & WA 

BEPPLER 

January I 5 .  20 1 5  

Mr. Frederick Sharpless 
VIA EMA IL:  f1<s@sharpless-stavola .com 

Re: In the Matter of Paul Edward "Ed " Lloyd, Jr. ,  CPA , SEC Administrative 
Proceeding Fi le  No. 3 - 1 6 1 82 ­
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5 .  Schedule K- l s  for the year 20 1 2  issued by the LLC to various members, 
including to Christopher R. Brown ("Brown"), James R. Carson ("Carson") and Michael 
T. Malloy ("Malloy"). 

6. Checks payable to the LLC drawn upon bank accounts owned by Brown, 
Carson, Malloy and their wives. 

7 .  A n  Affidavit of Carson dated January 8, 20 1 5  . 

8. Affidavits similar to the Carson Affidavit from several of the other 
members of the LLC .  

The items listed above are the only documents I have considered i n  connection 
with the SEC Proceeding and the transactions described therein. In connection with my 
opinion, as to any matters of fact, I am relying on the above-referenced documents and 
those facts which are further set forth below. 

RELEVANT FACTS 
The following facts have been brought to my attention by or on behalf of Paul 

Edward Lloyd, Jr. : 

I .  Mr. Lloyd communicated with Messrs . Brown, Carson and Malloy (the 
"Allegedly Omitted Members") regarding the opportunity for the Al legedly Omitted 
Members to become members of the LLC, and each of the Allegedly Omitted Members 
verb ally agreed with Mr. Lloyd to become members, and Mr. Lloyd on behal f of the LLC 
verbally agreed to accept them as members. 

2. Each of the Allegedly Omitted Members paid cash consideration in 
exchange for their acquisition of a membership interest in the LLC. 

3. Each of the Allegedly Omitted Members received all reports and 
communications provided by the LLC and by Mr. Lloyd to the other fifteen ( I 5) 
members of the LLC with respect to their tax reporting and in response to their questions.  

4 .  In particular, each of the Al legedly Omitted Members received a S chedule 
K- 1 from the LLC indicating their proportionate share of all income, loss, expense, 
deduction, gain and other tax consequences attributable to the LLC, and each such K - 1  
was timely received and was transferred to the Allegedly Omitted Members at the same 
time as appropriate K- I s  were transmitted by the LLC to the other fifteen ( 1 5) members 
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of the LLC. Each K- 1 reflects each member's percentage interest in the capital of the 
LLC in an amount equal to the percentage set forth in Exhibit "C" to the Amended 
Operating Agreement as the "Percentage After Fee." 

5. Upon discovery of the omission of the Al legedly Omitted Members from 
the schedule of members attached to the Initial Operating Agreement, the Amended 
Operating Agreement was prepared by Mr. Lloyd and each of the Al legedly Omitted 
Members executed the same confirming their acquisition of a membership interest in the 
LLC effective as of December 7, 20 1 2 .  At the same time, each of the other fifteen ( I S  ) 
members of the LLC similarly confirmed their own admission and the admission of the 
Allegedly Omitted Members as members of the LLC by executing the Amended 
Operating Agreement. 

6. The Amended Operating Agreement was executed at some point in time 
after December 7, 20 1 2  and was dated back in time to the date of December 7, 20 1 2  . As 
of December 7, 20 1 2, each of the Al legedly Omitted Members and the fifteen ( 1 5) other 
members of the LLC had agreed to acquisition of a membership interest in the LLC, had 
agreed to the membership of the seventeen ( 1 7) other members, and had transferred 
consideration to the LLC in exchange their membership. 

7. The backdating of the Amended Operating Agreement was not intended by 
any of the eighteen ( 1 8) parties signatory thereto to defraud any third party, deprive any 
third party of rights that may have otherwise accrued, or alter the agreement otherwise 
then understood among the eighteen ( 1 8) signatories . 

8. Each of the Allegedly Omitted Members has claimed a deduction on the 
20 1 2  Form 1 040 submitted by each of the Allegedly Omitted Members to the Internal 
Revenue Service, reflecting their appropriate proportionate share of the pass-through of 
the charitable contribution deductions attributable to each, and each has thereby obtained 
the tax benefit upon which each and in exchange for which each had agreed to become a 
member of the LLC . 

9. There was no condition to membership set forth in the Operating 
Agreement of the LLC, nor verbal agreement between or among any of the manager, 
members or Allegedly Om itted Members, that as a condition precedent to membership 
any member be required to complete any documentation for, or receive approval from, 
any third party or governmental organization. 
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1 0. There was no condition to membership set forth in the Operating 
Agreement of the LLC, nor verbal agreement between or among any of the manager, 
members or Allegedly Omitted Members, that as a condition precedent to membership 
there be a disclosure to any third party of any information with respect to any specific 
member. 

1 1 .  None of the Allegedly Omitted Members dissociated from the LLC at any 
time relevant to the transactions involved in the SEC Proceeding. 

ASSUMPTIONS 
your permission, I have assumed the 

1 .  The genuineness of all signatures on the documents reviewed by me; 

2. The exact conformity with the executed originals of all documents 
submitted to me as photostatic, telefacsimile, or electronic copies, with no subsequent 
material amendments or modifications thereto or subsequent mandatory agreements, 
written or verbal, of having been made; 

3. The legal capacity of the individual signatories to the Amended Operating 
Agreement; and 

4. The compliance of the transactions described in the SEC Proceeding with 
tax and other laws not otherwise involved in the SEC Proceeding. 

Except as may be expressly provided otherwise herein, this opinion is governed by 
and shall be interpreted in accordance with the ABA Business S ection "Accord" 
Regarding Third-Party Opinions, to the extent the same may be applicable to situations 
such as this opinion with respect to the SEC Proceeding. As a consequence of the 
application of the Accord, my opinion is subject to qual ifications, exceptions, definitions, 
and limitations, all as more particularly described in the Accord, and my opinion should 
be read in conjunction therewith. 

OPINION 
I have examined the laws of the State of Wyoming in my consideration of the 

opinions expressed below. My examination has been l imited to only current laws of 
general applicability to transactions of the nature described in the SEC Proceeding, 
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excluding local laws and regulations, and laws or regulations not published in a manner 
generally available to practicing attorneys . My opinions are primarily based upon the 
Wyoming limited Liability Company Act and upon the common law of the State of 
Wyoming with respect to contracts. Based solely on the foregoing and subject to the 
assumptions, exceptions, qualifications and limitations set forth in this letter, I am of the 
opinion that Messrs. Brown, Carson and Malloy, the Allegedly Omitted Members, were 
members of the LLC at all times relevant to the matters described in the SEC Proceeding. 

ANALYSIS 
Under the Wyoming Limited Liability Company Act, an LLC ' s  operating 

agreement is just that, an agreement. It is to be judged under basic contract law. An LLC 
has broad authority to adopt whatever provisions it may wish in its operating agreement, 
provided that it does not eliminate the contractual obligation of good faith and fair 
dealing nor adopt any of the other prohibited provisions described in Wyo .  Stat. § 1 7-29-
l l  O(c). This contractual nature of an LLC has been recognized both by the Wyoming 
Supreme Court, Lieberman v. Wyom ing. com LLC, 82 P.3d 274 (Wyo. 2 004), and in the 
relevant l iterature, Rogers, Business Organizations - Staying Afloat with a Hole in the 
Wyoming LLC Act; Default Rules in a Contractual LLC World, 5 Wyo. L .  Rev. 3 5  1 
(2005); Cottam et al. , Th e 2010 Wyoming Lim ited L iab ility Co mpany Act; a Un iform 
Recipe with Wyoming "Home Cooking, " 1 1  Wyo. L.  Rev. 49 (20 1 1  ) .  As is the case with 
other contractual arrangements, the Wyoming Limited Liability Company Act recognizes 
that an operating agreement may be based upon the verbal agreement of the members, 
Wyo. Stat. § 1 7-29- 1 02(a)(xiv). An operating agreement can be oral, can be set forth in 
one or more writings, can be implied from the facts and circumstances of the parties, or 
can be determined based upon any combination thereof, !d. 

The concern of the SEC appears to arise from its belief that the Allegedly Omitted 
Members were not actually members of the LLC. However, each of the Allegedly 
Omitted Members paid a consideration for their membership interest, received a benefit 
in the form of a tax deduction as the expected result of their membership in the LLC, and 
executed the amendment to the operating agreement affirm ing their membership in the 
LLC pursuant to the provisions of the Initial Operating Agreement. Although the 
documentation establishing the membership in the LLC of the Allegedly Omitted 
Members may not have been executed in writing at or prior to the time of their 
contributions to the LLC or their receipt of the bargained-for benefits from the LLC, such 
"backdating" does not invalidate the written documentation nor render it something that 
can be lightly overlooked. 
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The "backdating" that is  represented by the amendment to the operating agreement 
simply memorializes all material events that did indeed occur with respect to the 
Allegedly Omitted Members to the same full extent and effect as had occurred with the 
fifteen other members of the LLC. Nothing in the amendment to the operating agreement 
purports to represent that it was actually signed on the "effective" date of December 7, 
20 1 2  that is described in the document, and some courts would refrain from using the 
term "back dating" to describe this after-the-fact written memorialization, Moore v. 
Commissioner, 93 T.C.M. (CCH 1 2  75) (2007). The courts have certainly recognized the 
effective date of documents that were created after the fact in order to memorialize a 
prior agreement, United States v. Micke, 859 F.2d 473 (71h Cir. 1 9  8 8  ). Wyoming is 
located in the 1 Oth Circuit, which also has acknowledged that back dating of documents, 
including corporate documents is "not necessarily il legal," U.S v. Gordon, 7 1 0  F.3d 1 1  24 
( l Oth Cir. 20 1 3 ), citing United States v. Reyes, 5 77 F.3d 1 069 (91h Cir. 2009). Where, as 
here, the backdating reflected the date on which a matter had been agreed, then the court 

.would determine that "the backdating was legitimate . ." Micke, supra. at 4 78.  The 
government itself has acknowledged the legitimacy of written documentation dated prior 
to the date of execution which memorializes a prior event. In fact, the government has 
affirmatively argued that a back dated document indeed memorialized a prior event and 
that the effective date of the agreed event should be governed by the back dated 
document, Moore v. Commissioner, supra at 283.  To the extent the SEC Proceeding is 
based upon a contention that the three Allegedly Omitted Members were not members of 
the LLC, it has no foundation in and is contrary to Wyoming law. 

The statutory requirements for a person to become a member of an LLC are set 
forth in Wyo. Stat. § 1 7-29-40 I .  There are alternative methods for the same to be 
accomplished, at least two of which have been fulfilled by each of the Al legedly Omitted 
Members, i .e. th eir membership is provided in the Operating Agreement and their 
membership has been consented to by all of the other members of the LLC. In my 
opinion, the SEC is mistaken as a matter of law insofar as it has concluded that the 
Allegedly Omitted Members are not members; those three gentlemen are members of the 
LLC as a matter of Wyoming law. 

The foregoing opinion is subject to the fol1owing qual ifications: 
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(i) My opinion is l imited to the present effect of the internal laws of the state 
of Wyoming which are generally applicable to transactions of the nature described in the 
SEC Proceeding. I expressly note that my opinion does not address any of the following 
legal issues : securities laws and regulations; taxation laws and regulations; fraudulent 
transfer and conveyance, bankruptcy, moratorium and similar laws involving adequacy of 
consideration and/or insolvency; and criminal and civil forfeiture laws. 

(ii) To the extent the Operating Agreement remains executory in nature, the 
members ' ,  including the Allegedly Omitted Members ' ,  rights and remedies, and the 
validity, binding nature, and enforceability of any of the terms of the Operating 
Agreement, may be limited or otherwise affected by general principles of equity 
(regardless of whether enforceability is considered in a proceeding in law or at equity). 
Without limiting the generality of this observation, I note that Wyoming courts have in 
the past denied enforcement of various contractual provisions in furtherance of equitable 
principles involving a duty of good faith and fair dealing, honesty and reasonableness, 
unconscionability, materiality, commercial impracticability, and other factual 
circumstances leading a court to find enforcement to be inequitable. 

(iii) To the extent the Operating Agreement remains executory in nature, the 
members ' ,  including the Allegedly Omitted Members ' ,  rights and remedies, and the 
validity, binding nature, and enforceability of any of the terms of the Operating 
Agreement, may be limited or otherwise affected by the effect of general rules of contract 
law and/or tort law that: 

a. 	 Provide that where less than all of an agreement is unenforceable, 
the balance is enforceable only when the unenforceable portion is 
not an essential part of the agreed exchange; 

b .  	 Limit the recovery o f  damages to the extent the aggrieved party 
could have avoided damages by reasonable efforts ; and 

c. 	 Permit a party who has materially failed to render or offer 
performance the opportunity to cure such failure prior to the time the 
applicable performance condition can no longer occur. 

(iv) The opinions expressed herein are strictly limited to the matters stated 
herein and no other opinions may be implied. Without limiting the generality of the 
foregoing, I specifically advise that I express no opinion as to : 
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a.  	 Titl e to any property of  LLC ; or 

b. 	 The accuracy of  any description of assets or property used in the 
Operating Agreement or documents fi led or  submitted in connection 
w ith the SIÒC Proceeding.  v 

(v) I have prepared this letter for you in connection w ith the S EC Proceeding, 
and it shall not be used for any other purpose or rel ied upon by any other party without 
my permission. 

The opinions expressed above are rendered as of the date of  this letter and are 
based on the information prov ided as noted above. I expressly d iscla im any obligation to 
update this letter or othenvise to advise you of any matters ( inc luding, but not l im ited to, 
any subsequently enacted, publ ished or reported laws, rul es,  regulations or j udicial  
decisions having retroactive effect) which may come to m y  attention a fter the date of  this 
letter and which affect any of the opinions expressed in thi s  l etter. 

Very truly  yours ,  

L ONG REI MER WINEGAR B EPPLER LLP 

BY: THOMAS N .  L O:: -<; 
TNL:j ip 



Thomas N. Long I Long Reimer Winegar Beppler LLP - When Trust Matters Page 1 of 2 
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HOME > ATIORNEYS > THOMAS N. LONG 

THOMAS N. LONG 
Email:  tlong@lrw-law.com 

The senior member of Long Reimer Winegar Beppler LLP, Mr. Long is widely recognized as an 

outstanding practitioner with expertise in tax, estate, commercial, property and business 

organization law. 

Education and Licensure: Mr. Long graduated magna cum laude with degrees in  Economics 

and Political Science from the University of Wyoming in 1 972, and received his J .D.  degree at 

Harvard Law School in 1 976. Mr. Long has been admitted to practice in the U . S. Tax Court 

since 1 981 . He is licensed to practice law in  the states of Washington and Wyoming. 

From Chambers and Partners: "Thomas Long is commended by sources as a "great busin ess 

lawyer" for "tax and estate planning in particular. ·· He also focuses on business structure and 

real estate matters. " 

Community Service: Mr. Long served as commissioner of the Cheyenne Housing Authority for 

seventeen years through 201 2, a director of the Cheyenne Regional Medical Center Foundation, 

and served by appointment of the Wyoming Supreme Court as a member of the Lawyer 

Mentoring Program Implementation Board, having previously co-chaired the Wyoming State Bar 

Association Mentoring Committee with partner Natalie Winegar. Mr. Long previously served on 

committees involved in the revision of the Wyoming Business Corporation Act and Wyoming 

Limited Liabil ity Company Act. 

Memberships and Professorships: Mr. Long is a fellow of the American College of Trust and Estate Counsel (state chairman 1 998-2003), a fellow 

of the American College of Tax Counsel, a member of the Society of Trust and Estate Practitioners and a member of Phi Beta Kappa. Mr. Long 

served as an Adjunct Professor of Law (Gift and Estate Taxation) at the Un iversity of Wyoming College of Law in 1 982, and has regularly provided 

g uest lectures since that time. 

Speaking Engagements: Mr. Long has made presentations on behalf of ALI-ABA, ACTEC, the Wyoming and Colorado Bar Associations and other 

organizations. Mr. Long's recent speaking engagements include: 

Wyoming Philanthropy Days, Trusted Advisors and Professionals Seminar, May 22, 2014, "Navigating the Frontier: Philanthropic Planning and 

Beyond' 

Denver Estate Planning Council, November 2 1 ,  2013 ,  "Simple Solutions To Common Problems: What Should Be In Your Bag Of Tricks' 

• 2012 Society of Trust and Estate Practitioners, September 22, 2012, "A Comparative Analysis of U.S. Trust and PTC Situs States' 

• 201 1  Wyoming State Bar Convention, September 1 5, 201 1 ,  "Wealth Preservation and Planning for Business Entities, Individuals and Trusts 


Having a Situs in Wyoming' 


• 201 1  University of Wyoming College of Law, September 1 0, 201 1 ,  "Putting Wyoming's New LLC Statute to Work for You and Your Client" 

• 2010 Wyoming State Bar Convention, September 1 6 ,  201 0  "The Wyoming Limited Liability Company Act" 

• 201 0  NAIF A Wyoming, April 20, 201 0, "Irrevocable Trusts Holding Life Insurance Policies" 

• 2009 Wyoming State Bar Convention, September 16 ,  2009, "2009 Amendments to Wyoming Business Corporation Act" 

• 2009 Colorado Bar Association 23rd Biennial Advanced Estate Planning Symposium, September 1 0, 2009, "Domestic Asset Protection: Choice of 

Entity and Choice of Techniques" 

• 2008 Wyoming State Bar Convention, September 1 0, 2008, "Irrevocable Trusts' 

Published Articles: 

• "The 2010 Wyoming Limited Liability Company Act," 1 1  Wyo. L. Rev. 49 (201  1 )  

http://lrw-law.com/?attorney=thomas-n-long 11 1 5/20 1 5  
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• "Continuance and Transfer: Transnational Change of Corporate Domicile Under Wyoming Law," XXI I I  Land and Water Law Review 445 (1 988) 
Practice Areas: 

• B usiness Planning 

• Estate Planning 

• Oil & Gas I Natural Resource 

• Probate & Trust Admin istration 

• Situs Planning 

• Tax 

Long Reimer Winegar Beppler LLP 
Llks 148 

http:/ /lrw-law .com/?attorney=thomas-n-long 1 1 1 5/20 1 5  



Specific Requirements Regulations 

the classification of any transaction as a reportable transaction. Each prospective Member should consult with his or 
her own tax advisor regarding the disclosure requirements resulting from an investment in the Company. 

Investors are urged to consult with their tax advisors regarding the tax consequences of purchasing Units 
prior to making an investment 

The Conservation Easement 

Current Intention 

The Manager intends to propose to the Members that they consider causing the Property Entity to 
encumber the Property by conveying a Conservation Easement to a Qualified Organization at some point in the 
future. However, the Manager may determine the Investment Proposal is the best alternative for the Property Entity 
and/or the Company. Further, neither the Company nor the Property Entity is under any legal obligation to 
encumber or otherwise cause the encumbrance of the Property with a Conservation Easement, and the Members are 
under no legal obligation to approve the encumbrance of the Property with a Conservation Easement. 

Under Code and 

The charitable contribution deduction allowed under Section 1 70(h) of the Code represents a particular and 
specific type of the charitable contributions for which deductions are more generally allowed. In the case of a 
Conservation Easement, the Property Entity, as the grantor, is permitted to retain and reserve certain rights that are 
not inconsistent with the conservation purposes which such a Conservation Easement is intended to serve. As such, 
the federal tax deduction for a qualified conservation easement constitutes a limited exception to the more general 
rule restricting charitable contributions of partial interests in property. It is important for prospective Members to be 
aware that the Property Entity's proposed Conservation  Easement with respect to the Property must meet the 
specific requirements outlined in the Code and Regulations in order for the Property Entity, and ultimately the 
Company, to successfully claim and sustain any Contribution Deduction. 

Nature of Restrictions 

Any Conservation Easement would impose substantial restrictions granted in perpetuity on the uses which 
may be made of the Property. Such restrictions would be enforceable under the terms of the Tennessee Conservation 
Easement Act of 198 1 ,  T.C.A §§ 66-9-30 1 to 66-9-309. 

The following covenants and restrictions are among the limitations which likely would be applicable to the 
Property in perpetuity in the event that the Property Entity encumbers it with a Conservation Easement: ( 1) the 
Property could not be used for any residence or for any commercial, institutional, or industrial purpose or purposes; 
(2) the nature of any structures which may be built on the Property would be severely limited; (3) the cutting, 
removal or destruction of living trees would be restricted but not prohibited; ( 4) signage, billboards or outdoor 
advertising structures would be l imited; (5) fil ling, excavation, surface mining, drilling, dumping and material 
changes in the topography would be precluded; (6) generally no livestock grazing on the Property would be al lowed, 
but some small scale agricultural use would be permitted, and; (7) any other use or activity, not expressly reserved 
under the Conservation Easement, which would be inconsistent with or materially threaten the conservation 
purposes would be prohibited. While certain rights would be reserved to the Property Entity under the Conservation 
Easement which are considered to be consistent with the conservation purposes, the Property Entity, or future 
owners of the Property, would be required to notifY the Qualified Organization as defined below in writing before 
exercising any such rights, and the Qualified Organization must be satisfied that the proposed use or activity will 
have no material adverse effect on the conservation purposes or on the significant environmental features of the 
Property established under the repmis, plans, photographs, documentation and exhibits assembled by the Qualified 
Organization which describe the Property ' s  present s ignificant ecological and scenic features. 
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October 1 5, 20 1 2  

Mr. Arthur J. ("J immy") Goolsby, J r. 
Manager 
Piney Cumberland Holdings, LLC 

Re: 	 Opinion Letter Regarding Certain Material Federal Income Tax Aspects of the 
Subject Transactions 

THIS OPINION WAS DRAFTED TO SUPPORT THE PROMOTION OR MARKETING 

OF THE TRANSACTION(S) OR MATTER(S) ADDRESSED IN THE OPINION, AND 

EACH INVESTOR SHOULD SEEK ADVICE BASED ON THE INVESTOR'S 

CIRCUMSTANCES FROM AN INDEPENDENT TAX ADVISOR. 

Dear Manager: 

We have acted as counsel to Piney Cumberland Holdings, LLC, a Tennessee lim ited l iabil ity 
company (the in connection with the fol lowing transactions (col lectively the 

(a) the formation of the Company, for the purpose of the proposed 
offer and sale by the Company (the of common units of membership interest in the 
Company to certain investors (th e " Investors") in a private securities offering intended 
to qualify under Rule 506 of Regulation D, I 7 C.F .R. Reg. §230.506, adopted under the 
Securities Act of 1 933, as amended, pursuant to that certain Confidential Private Offering 
Summary - Piney Cumberland Holdings, LLC, dated October [e] ,  20 1 2, and the other 
documents and exhibits attached thereto (collectively, the (b) the 
purchase (the by the Company of certain of the outstanding membership interests in 
Piney Cumberland Resources, LLC, a Tennessee l imited l iabi l ity company (the 

owned by (i) Jeffi·ey A. Pettit, an individual resident of the state of Tennessee ("Mr. 
who currently owns 95% of the issued and outstanding units in the Property Entity and 

(ii) Tanya K. Pettit, an individual resident of the state of Tennessee Pettit" and, together 
with Mr. Pettit, the who currently owns 5% of the units in the Property Entity; (c) the 
redemption (the by the Company of certain  C lass A Units and C lass B Units of 
membership interest in the Company from the cunent members of the Company; and (d) the 
potential contribution by the Property Entity of a conservation easement (the "Conservation 
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to Footh i l ls  Land Conservancy ("FLC") over that certain real property described 
herein on Exhibit A (the that is owned by the Property Entity. 

It i s  important to note that, subsequent to and independent of the closing of the Offering and the 
Purchase, the Property Entity may hold the Property for investment and potential future sale to 
one or more third party developers, deliver the Conservation Easement to FLC or to another 
qual ified organization which would be intended to constitute a qual ified conservation 
contribution, as described in Section 1 70(h) of the Internal Revenue Code of 1 986, as amended, 
(the and the Treasury Regulations (the with respect to all or a portion of 
the Property, or do any other activity consistent with its ownership of the Property. It is  our 
understanding that while the Company and Property Entity have discussed potential terms for the 
Conservation Easement with FLC, no definitive agreements have been entered into with FLC or 
any other qualified organization or otherwise signed. Further, there are no contractual obligations 
that require the Property Entity to grant the Conservation Easement or take any other specific 
action with respect to the Property. The activities engaged in by the Property Entity, relating to 
the Property or otherwise, are within the d iscretion of the members of the Property Entity (the 

pursuant to the governance provisions of the Operating Agreement of the Property 
Entity (the Entitv and, indirectly, pursuant to the governance 
provisions of the Operating Agreement of the Company (the 

We have been requested by the Company to deliver thi s  legal opinion (this in  
furtherance of the Subject Transactions. Our opinions stated herein are based upon our 
i nterpretation of the relevant provisions of the Code, Regulations (including Temporary and 
Proposed Regulations) promulgated there under, existing judicial decisions, and cun·ent 
adm inistrative rul ings and procedures issued by the Internal Revenue Service (the all of 
which are subject to change, with or without retroactive application, by legislation, 
administrative action and judicial decision, which changes might alter our Opinion. Our Opinion 
has no b inding effect or official status, and only represents our professional judgment. No 
assurance can be given that the conclusions reached herein wil l  be sustained by judicial review if 
challenged by the IRS. Moreover, the tax treatment of a particular transaction and resulting tax 
attributes will  depend not only upon general legal principles but also upon various factual 
matters related to the indiv idual taxpayer. Consequently, whi le we are able to give our Opinion 
with respect to the general treatment of the Subject Transactions described herein and resulting 
tax attributes, the effects to an individual taxpayer wil l  be heavily dependent upon the taxpayer' s  
tax s ituation. 

There are certain factual determ inations that must be made when evaluating whether a proposed 
conservation easement contribution wil l  qualify for a deduction under the Code and Regulations, 
and certain l imitations on the use of such deductions are specific to each individual taxpayer. 
Such factual determinations are beyond the scope of this Opinion. Where applicable, we have 
indicated the factual assumptions and legal documents upon which we have relied, and upon 
which this Opinion is based. 
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I. PROPOSED TRANSACTION STRUCTURE. 

(a) The Investors wil l  contribute cash to the Company in exchange for Common 

attached to the Offering Memorandum. 

(b) The Company will effect the Purchase for cash pursuant to that certain 
Membership Interest Purchase Agreement dated as of October [e], 20 1 2  and attached to the 

be  met when delivering a tax opinion letter that is  deemed to be a "covered opinion." 
C overed opin ions are written advice, which may be in the form of electronic 
communications, concerning one or more "federal  tax issues" ari sing from :  ( 1 )  a transaction 
that is the same as or substantially s imi lar to a transaction determined by the IRS to be a tax 
avoidance transaction and identi fied in  publ ished guidance as a "l isted transaction"; (2) any 
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Units in the Company pursuant to the form of Subscription and Suitabi lity Agreement (the 
"Contribution 

Offering Memorandum (the "MIPA"). 

(c) Following the closing of the Offering and Purchase, the Company wil l  own a 
minimum of 95.204040% of the Membership Interests and a maximum of 95.959596% of the 
Membership Interests, and the remaining Property Entity Membership Interests, in each case, 
wil l  be owned in the aggregate by the Sellers, and a m inimum of 97.68% ownership interest in 
the Company on a fully diluted basis  and a maximum of 99% ownership interest in the Company 
on a ful ly diluted basis wil l  be owned by the Investors. 

(d) After the foregoing actions have occurred, it is contemplated that Jeffery A. Pettit, 
a member of the Company and the Property Entity, and the manager of the Property Entity, and 
Arthur J. ("Jimmy") Goolsby, Jr., the manager of the Company (the "Manager"), wil l  
recommend to the Members that the Property Entity encumber the Property by granting the 
Conservation Easement to FLC. 

(e) If approved by a majority of the Members based upon their relative Membership 
I nterest ownersh ip at such time, with the decision of the Company as the majority member of the 
Propetiy Entity to be made by a majority of the Investors, the Property Entity wil l  grant the 
Conservation Easement to FLC. Upon execution, delivery and recordation of the Conservation 
Easement, the Property Entity will claim a contribution deduction (the "Contribution 

pursuant to Code Sections 1 70(a) and (h) in an amount equal to the fai r  market 
value of the Conservation Easement. Based on the status of the Property Entity as a partnership 
for federal income tax purposes, the Contribution Deduction wi l l  be allocated to the Members 
(including the Company) under the terms and conditions of the Property Entity Operating 
Agreement and the appl icable provisions of Subchapter K of the Code, and, based on the status 
of the Company as a partnership for federal income tax purposes, the Contribution Deduction 
received by the Company wil l  be allocated to the Investors under the terms and conditions of the 
Company Operating Agreement and the appl icable provisions of Subchapter K of the Code. 

H. COVERED OPINIONS. 

Treasury Department C i rcu lar 230 prov ides certain requirements that must 



A "reliance opinion" is defined in Circular 230 as written advice that concludes at a confidence 
level of more l ikely than not (i.e. ,  greater than 50% l ikelihood) that one or more significant 

Manager 
Piney Cumberland Holdings, LLC 
October 1 5, 20 1 2  
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partnersh ip, other  entity, or investment plan or arrangement the "principal purpose" of wh ich 
i s  the avoidance or evasion of any federal tax; (3) any partnership, other entity, or p lan or 
arrangement that has as "a significant purpose" the avoidance or evasion of federal tax if  the 
written advice i s  (a) a "rel iance opinion," (b) a "marketed opinion," (c) subject to conditions 
of confidential ity, or  (d) subject to contractual protection. 

The "principal purpose" of a partnersh ip, other entity, or investment plan or arrangement is  the 
avoidance or evasion of any tax imposed by the Code if that purpose exceeds any other purpose. 
A principal purpose is not deemed to avoid or evade tax, however, if the partnership, entity, p lan, 
or arrangement has as its purpose the c laiming of tax benefits in a manner consistent with the 
Code and Congressional purpose. A partnersh ip, entity, plan, or arrangement may have a 
significant purpose of avoidance or evasion of tax even if it does not have the principal purpose 
of avoidance or evasion of tax. 

federal tax issues would be resolved in the taxpayer' s favor. A "marketed opinion" is defined in 

a 

Circular 230 as written advice where the practitioner knows or has reason to know that the 
advice wi l l  be used or referred to by a person other than the practitioner (or an associated 
person), in promoting, marketing, or recommending partnership or other entity, or an 
investment plan or arrangement, to another taxpayer. It is l ikely that this letter meets the 
requirements of both a rel iance opinion and a marketed opinion. 

C ircular 230 requ ires the practitioner, with respect to a covered opin ion, to : ( I )  determ ine the 
facts; (2) relate the facts to the law; (3) evaluate all of the signi ficant federal tax issues and reach 
a conclusion with respect to each such issue; and ( 4) reach an overall conclusion regarding the 
tax treatment of the transaction. 

The general rule is  that the opinion should consider all significant federal tax issues, unless the 
opinion is a l im ited scope opin ion. Th is opin ion does not constitute a l imited scope opinion. 
Reasonable efforts must be used to identifY facts, including those that relate to future events if 
the transaction is proposed or prospective, and determ ine wh ich facts are relevant. A federal tax 
issue is a question concerning the federal tax treatment of an item of income, gain, loss, 
deduction, or credit, the existence or absence of a taxable transfer of property, or the value of 
property for federal tax purposes. A federal tax issue is significant for purposes of a covered 
opinion if the IRS has a reasonable basis for a successful  challenge and its resolution could have 
a significant impact, whether beneficial or adverse and under any reasonably foreseeable 
circumstance, on the overall federal tax treatment of the transaction or matter at issue in the 
opin ion. 

A reliance opinion must conclude that the taxpayer will prevail on the merits with respect to each 
significant federal tax issue considered in the opinion, at a confidence level of at least more 
likely than not, and describe the reasons tor the conclusions, includ ing the facts and analysis 
supporting the conclusions. In a marketed opinion, a conclusion must be reached that the 
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taxpayer will prevail on the merits at a confidence level of at least more likely than not with 
respect to each s ign ificant federal tax issue addressed in the opinion. If a more likely than not 
conclusion cannot be reached for each significant tax issue in the opinion, the marketed opinion 
cannot be issued. 

The purpose of th i s  Opinion is to provide the Company and its Members our opin ion concerning 
the material federal income tax aspects of the proposed Subj ect Transactions. In l ight of 
Holding's  use of this Opinion in promoting the Offering, this Opinion has been prepared in 
accordance with the requirements to r a marketed opinion. 

HI. DISCLOSURE REQUIRE MENTS. 

advisor" with respect to any "repmtable 

a return or a statement because the 

For this  purpose, a "transaction" includes all of 

arrangement, and includes any series of steps can·ied out as part of a plan." 1 
We bring to your attention IRS Notice 2007-72 (August 1 4, 2007), wherein the IRS issued a 
"transaction of interest" which contains characteristics that some may argue bears some potential 
similarity to the Subject Transactions. As noted below, it is our view that the transaction described 
in IRS Notice 2007-72 is not sim ilar to, and is distinguishable from, the Subject Transactions for 
purposes of applying the "reportable transaction" principles. IRS Notice 2007-72 describes the 
following transaction : 

Advisor owns all of the membership interests in a limited liability 
company (LL C) that directly or indirectly owns real property 
(other than a personal residence as defined in § 1 . 1  70A -7(b) (3)) 
that may be subject to a long-term lease. Advisor and Taxpayer 
enter into an agreement under the terms of which Advisor 
continues to own the membership interests in LLC for a term of 
years (the Initial Member Interest). and Taxpayer purchases the 
successor member interest in LLC (the Successor Member 

Treas. Reg. § 1 .60 1  1 -4(b)( l )  . 
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Section 6 1  1 1  of the Code requires each "material 
transaction" to make a return in a form prescribed by the Secretary setting forth inf01mation identifYing 
and describing the transaction and any potential tax benefits expected to result from it, together with such 
other information as the Secretary may prescribe. 

(a) Transaction.  

( I )  General Rule.  Under Code Section 6 1  1 1  (a), a "reportable transaction" 
is any transaction for which information is  required in 
transaction is of a type which the Secretary (of the Treasury) determines as having a potential for 
tax avoidance or evasion. Sections 6 1  1 1  (b )(2) and 6707 A( c) of the Code and Sections 1 .60 1  1 -
4(b ) ,  3 0 1.6 1  1 2- 1  (b )(2) and ( c )(2) of the Regu lations wi l l  apply tor purposes of determ ining 
whether a transaction is a reportable transaction. 
the factual elements relevant to the expected tax treatment of any investment, entity, p lan, or an 
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Interest), which entitles Taxpayer to own all of the membership 
interests in LLC upon the expiration of the term ofyears. In some 
variations of this transaction, Taxpayer may hold the Successor 

Member Interest through another entity, such as a single member 
limited liability company. Further, the agreement may refer to the 
Successor ll1ember Interest as a remainder interest. 

After holding the Successor lvfember Interest for more than one 
year (in order to treat the interest as long-term capital gain 
property), Taxpayer transfers the Successor Member Interest to an 
organization described in § I 70(c) (Charity). 

Taxpayer claims the value of the Successor Member Interest to be 
an amount that is significantly higher than Taxpayer 's purchase 
price (ftJr example, an amount that is a multiple of Taxpayer 's 
purchase price and exceeds normal appreciation). Taxpayer 
claims a charitable contribution deduction under § 1 70 based on 
this higher amount. Taxpayer reaches this value by taking into 
account an appraisal obtained by or on behalf of Advisor or 
Taxpayer of the foe interest in the underlying real property and the 
§ 7520 valuation tables. 

Should the Subj ect Transactions be determined to fit within the parameters of the "transaction of 
interest" outlined in Notice 2007-72, the Subject Transactions would constitute, as a result, a 
"reportable  transaction", and subject to the requirements of Section 6 1  1 1  (a). 

or based on 
For instance, the Subject Transactions involve a situation in 

Based upon our 
comparison of the Subject Transactions and the transaction of interest outlined in Notice of 2007-
72, it is our opinion that it is more l ikely than not that the Subject Transactions do not fit within the 
description of such transaction, and that the Subject Transactions "are not expected to obtain the 
same or s imilar types of tax consequences" as the transaction outlined in the Notice, nor are the 
Subject Transactions "factually similar the same or similar tax strategy" as the 
transaction outlined in the Notice. 
which lnvestors in the Company have an actual econom ic investment and undivided interest in the 
Company from the date of their investment. Moreover, while it is possible that the Investors wil l  
receive a charitable contribution deduction in excess of their investment in the Company, the 
valuation of the Conservation Easement will be based on an appraisal performed in compliance 
with specific Regulatory guidance issued by the lRS concerning the methodology of valuing such 
property. 

(2) Conclusions. ln view of the foregoing, it does not appear that the Subject 
Transactions should be considered a reportable transaction for purposes of Code Section 6 1  1 1  . 

considered 
penalties that m ight apply 

However, given the factual nature of the determination of whether the Subj ect Transactions will be 
a reportable transaction for purposes of Code Section 6 1  1 1  , and the s ignificant 

if the Subject Transactions is determ ined to be such a reportable 
transaction, it would be advisable for each Seller or Investor addressed herein to consult with his or her 
own individual tax advisors regarding the applicability of the above referenced requirements on their 
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obligations, including their obligation to attach IRS Form 8886 to tax returns filed by such 
members with respect to the Subject Transactions. 

(b) Economic Substance. 

( I )  General Rule. Under Code Section 770 1 ( o ), "certain transactions to which 
the doctrine applies" must satisfy both an objective and subjective test in order for the 
transactions to be respected for tax purposes. Under Code Sections 6662(b)(6) and 6662(i), a 
strict l iabi l ity penalty equal to 20-percent of the amount of understated tax will be appl ied to a 
transaction which is found to lack economic substance. The penalty is increased to 40-percent of 
the underpayment if there is a nondisclosure of a noneconomic substance transaction. There is 
no reasonable cause exception to the penalties imposed under Code Sections 6662(b)(6) and 
6662(i), so rel iance on a tax opinion will not provide a taxpayer with a defense to the penalties 
imposed by these statutes. 

(2) Conclusions. There have been no cases reported in which a contribution 
of a conservation easement was detetmined to be a transaction "to which the doctrine applies." 
Accordingly there have been no instances in which a contribution of a conservation easement 

2was found not to have economic substance. Moreover, by granting a conservation easement 
(should the Property Entity elect to do so), a taxpayer is giving up a real and substantial interest 
in property, thereby engaging in an actual economic transaction. In view of the foregoing, and as 
further discussed below, it is our conclusion that, more likely than not, the Subject Transactions do 
not l ack economic substance under Code Section 770 1 (o) of the Code. 

IV. DOCUMENTS REVIEWED. 

In reaching the opinions stated herein, we have reviewed the fol lowing documents: 

(a) The Offering Memorandum and the other documents and exhib its attached 
thereto; 

performed by Claud (b) The preliminary appraisal (the 
C lark, I I I, SRA (the which we understand wil l  be updated and developed into a 
complete appraisal performed in accordance with the Code and Regulations prior to the date of 
the proposed contribution of the Conservation Easement (if it occurs) and which will have an 
issue and effective date within sixty (60) days of any such contribution of the Conservation 

2 In Historic Boardwalk Hall, LLC v. Commissioner, 1 36 T.C. No. I (20 1 ! ), which was subsequently reversed by 
the United States Court of Appeals for the Third Circuit, the Tax Court held that, in the context of the rehabilitation 
tax credit under I .R.C. § 47, the lack of a pre-tax profit potential is not necessarily determinative that a transaction 
lacks economic substance. Although the case applied pre-Section 770 I ( o) law and involved the allocation of a tax 
credit (as opposed to a charitable deduction) among partnership members, the Tax Court's determination that a pre­
tax profit is not a prerequisite to satisfYing the economic substance test provides some support for the conclusion 
that the Subject Transactions do not violate I .R.C. § 770 I ( o ). Although the Third Circuit Court of Appeals reversed 
the Tax Court's decision, the Third Circuit did not base its opinion on the economic substance doctrine. 
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Easement (the comp leted appraisal, which we have assumed based on representations by the 
Appraiser will be provided as described above, is referred to herein as the "Final 

(c) The form of Deed of Conservation Easement that would grant and convey the 
proposed Conservation Easement to FLC (the "Conservation Easement 

(d) The Determination Letter recognizing the tax exempt status of FLC (the 
"Determination 

(e) Form 990 for FLC for its 20 1 1 fiscal year (the "Form 

(f) The Attorney's Certificate of Title (the "Title dated as of August 28, 
20  1 2, prepared by the law firm of Looney, Looney & Chadwell, PLLC; 

(g) The Articles of Organization of the Property Entity and the Property Entity 
Operating Agreement (collectively, the 

(h) The Articles of Organ ization of the Company and the Company Operating 
Agreement (collectively, the 

(i) Various deeds, bi l ls  of sale, assignments, assum ption agreements, consents and 
other documents identified to our satisfaction effecting the Offering and Purchase; 

(j) The letter from the accountant for the Property Entity describing that the Property 
has been accounted for as investment property since it was acquired by the Property Entity (the 

Gain 

(k) The Reliance Letter from the Manager, on behalf of the Property Entity and the 
Company, to Sirote & Permutt, P .C .  (the "Reliance and 

(I) A draft of that certain Conservation Easement Baseline Documentation Report 
prepared by FLC with respect to the Property (the "Baseline 

(m) The m ineral interests opin ion letter dated August 28, 20 1 2  from the law firm of 
Looney, Looney & Chadwell,  PLLC, opining with respect to the severance of the m ineral 
interests from the Property and 

(n) The M ineral Rights Option Agreement for the purchase of the m ineral rights for 
the Property from the current owner thereof, which Agreement is in ful l  force and effect and wi l l  
be c losed upon by the Property Entity prior to the grant of any Conservation Easement for the 
acquisition by the Property Entity of all of the mineral rights associated with the Property (the 
"Mineral 

In reach ing the opinions stated herein we have relied on the above referenced documents, and 
other documents referenced herein, and have rel ied upon the authenticity of these documents, 
and where appl icable (i) on their due authorization, execution and delivery, (i i) on the accuracy 
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and completeness of the documents provided to us, ( i i i) that no act has occurred rendering any 
document to be inval id, revoked or ineffective, and (iv) that forms and drafts of documents 
presented to us have been or will be executed in substantially the same form as presented. 

V. ASSUMPTIONS. 

The opinions expressed herein are subject to the assumptions l i sted within this Opinion, 
including: 

(a) Based on the representations in the Reliance Letter and the Capital Gain Letter the 
Property is  a capital asset in the hands of the Property Entity, and a sale of the Property after the 
date hereof would result in long-term capital gain to the Property Entity. 

(b) Based on the Determination Letter and the representations and documents 
provided by FLC in connection with the proposed grant of the Conservation Easement (the 
"Easement FLC is a qual ified organization as defined in Code Section 
1 70 (h)(3). 

(c) Based on the Baseline Report, representations and recitals in the Conservation 
Easement Deed and the Reliance Letter, the Conservation Easement wi l l  qualify under Code 
Section 1 70(h)(2) as a Qualified Real Property Interest and will be considered to have been 
contributed exclusively for conservation purposes, as defined in Code Sections 1 70(h)(4)(ii) and 
I or 1 70(h)(4)(ii i) . 

(d) Based on the Prel iminary Appraisal, our past dealings and knowledge of the 
Appraiser, and representations made by the Appraiser, the Final Appraisal wil l  constitute a 
Qualified Appraisal under Treas . Reg. § 1 .  1 70A- 1 3( c). 

(e) Based on the Preliminary Appraisal, representations and assertions by the 
Appraiser, and the Rel iance Letter, any enhancement in value which wil l  occur to any and al l  
property owned by a Member or any other person entitled to a deduction or tax benefit 
attributable to the Conservation Easement, or any person related thereto, shall be properly 
accounted for in the Final Appraisal. 

(f) Based on the Reliance Letter and representations by FLC, FLC wil l  issue a 
tim ely, complete and accurate letter acknowledging the receipt of 
the C onservation Easement that satisfies the requirements of Code Section 1 70(f)(8). 

(g) Based on the Reliance Letter, the Property Entity and the Members will timely 
file accurate and complete IRS Forms 8283 with respect to the contribution of the Conservation 
Easement. 

(h) Based on the conclusions reached in the Mineral Rights Opinion and the rights 
granted to the Property Entity for acquisition of the mineral rights to the Property set forth in the 
M ineral Rights Option Agreement, which rights the Manager of the Property has stated will be 
exercised prior to any grant of a Conservation Easement, the Property Entity should own all of 
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the applicable m ineral rights to the Property such that there current severance from the Property 
shall have no adverse effect on the Conservation Easement. 

VI. CERTAIN QUALIFICATIONS AND LIMITATIONS. 

No opinion is given herein as to the tax consequences to the Company, the Investors or any other 
Member with respect to any material or significant tax issue which is determined at the 
individual level and which is dependent upon such Member's or Investor' s particular financial or 
tax circumstances or the state and local tax consequences to the Member or Investors. Further, no 
opin ion is given with respect to the tax effects of any transactions regarding the Property Entity 
or the Property that may occur after the c losing of the Offering and Purchase, such as the 
granting of the Conservation Easement, or the sale or development of the Property, other than as 
specifically set forth herein. For purposes of this Opinion, we have also relied and based our 
interpretation on pertinent provisions of the Code, Regulations (including Temporary and 
Proposed Regulations) promulgated thereunder, existing judicial decisions, and current 
administrative rul ings and procedures issued by the IRS, al l  of which are subject to change, with 
or without retroactive application, by legislation, administrative action and judicial decis ion. Any 
changes in the facts assumed hereunder or in the Code or Regulations made subsequent to the 
date of this Opinion could materially affect the statements made herein and have adverse effects 
on the income tax consequences of an investment in the Company. This Opinion is strictly 
subject to al l  of the terms, conditions and l imitations set forth herein. Further, this Opinion is  
directed to current and future members of the Company who are citizens of the Un ited States. 
Foreign, state or local tax consequences also are not addressed here. 

In rendering this  Opinion, we have considered and attempted to fol low the guidelines of Circular 
230. Our opin ion addresses each material tax issue that involves a reasonable possibi lity of 
challenge by the IRS for which a legal opinion can be given at this time; however, it  should be 
noted that this Opinion is not a representation or a guarantee that the tax results opined to herein 
will be achieved. Th is Opinion has no binding effect or official status of any kind, and no 
assurance can be given that the conclusions reached in this  Opinion would be sustained by a 
Court if contested by the IRS. 

FOR PURPOSES OF OUR OPINION, ANY STATEMENT THAT IT IS "MORE 

LIKELY THAN NOT" THAT ANY TAX POSITION WILL BE SUSTAINED, MEANS 

THAT, IN OUR JUDGMENT, AT LEAST A 51% CHANCE OF PREVAILING EXISTS 

ALLOW ABILITY OF SUCHIF THE IRS WERE TO CHALLENGE THE TAX 

POSITION AND THAT CHALLENGE WERE TO BE LITIGATED AND JUDICIALLY 

DECIDED. 

DOCSBHM\ 1 89 1427\l 



Manager 
Piney Cumberland Holdings, LLC 
October 1 5  , 20 1 2  
Page 1 1  

VII. 	 OPINIONS REGARDING PARTNERSHIP STATUS, CONTRIBUTION, 

PURCHASE AND ALLOCATION OF THE CHARITABLE DEDUCTION. 

A. 	 PARTNERSHIP STATUS FOR THE PROPERTY ENTITY 

The availabi l ity of the income tax attributes of the Property Entity to its current and future 
Members depends upon the classification of the Property Entity as a "partnership" for federal 
income tax purposes and not as an "association taxable as a corporation." In the event that the 
Prope1iy Entity were considered an association taxable as a corporation, then its income and 
losses as well as any separately stated partnership items would not flow through or be al located 
to its Members. I f  the Prope11y Entity were treated as an association taxable as a corporation, all 
deductions would be deductible to the Property Entity on its own federal income tax return and 
would not flow through, or be allocated, to its Members, including the Company, and the 
Prope11y Entity may be subject to a corporate level of taxation. 

The Property Entity was formed as a Tennessee lim ited l iabi l ity company. It i s  contemplated that 
the Property Entity has had and wil l  have at least two (2) members before and after the closing of 
the Offering, Purchase, and Redemption. A partnership is defined in Code Section 76 1 as a 
"syndicate, group, pool, joint venture, or other incorporated organization through or by means of 
wh ich any business, financial operation, or venture is  carried on, and wh ich is  not . . .  a 
corporation or a trust or estate." Although not expl icitly stated in the definition of partnership, 
Code Section 76 1 requires an entity treated as a partnership for federal income tax purposes to 
consist of at least two partners. 

The Property Entity is a business entity that is not c lassified as a corporation and is considered a 
"domestic eligible entity" under the Regulations classifying business entities. Treas. Reg. 
§30 1 .770 1 -3 .  Under Treas. Reg. §30 1 .770 1 -3 ,  a domestic eligible entity that has two or more 
owners wil l  automatically qualify for "partnership" tax classification status, unless the entity 
desires to change its classi fication by electing to be classified as an association taxable as a 
corporation for federal income tax purposes. Based upon statements contained in the Reliance 
Letter, it is our understanding that: (i) the Prope11y Entity has at least two members, (i i) the 
Property Entity has not fi led an election under Treas. Reg. §30 1 .770 l -3 to be treated as an 
association taxable as a corporation, (i i i) the Property Entity is anticipated to have at least two 
members after the closing of the Offering, Purchase, and Redemption, and (iv) the fil ing of an 
election under Treas. Reg. §30 I.770 1 -3 for the Property Entity to be treated as an association 
taxable as a corporation is not contemplated. 

Based upon the foregoing, it is our opinion that, more likely than not, the Property Entity will be 
classi fied as a "partnership" and not as an "association taxable as a corporation" for federal 
income tax purposes if such issue were chal lenged by the IRS, l itigated, and judicially decided. 
The remaining summary of federal income tax consequences in this Opinion assumes that the 
Property Entity wil l  be classified as a "partnership" for federal income tax purposes. 

Accordingly, if, as anticipated, the Property Entity is treated as a pminership for federal income 
tax purposes, it wil l  not be treated as a separate taxable entity subject to federal income tax, but 
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deduction or credit for that year. 

instead the Members of the Property Entity would be required to report on such Members' 
federal income returns for each year a d istributive share of such entity's  income, gain, loss, 

B. PARTNERSHIP STATUS FOR THE COMPANY 

The availabil ity of the income tax attributes of the Company to the Investors simi larly depends 
upon the classification of the Company as a "partnership" for federal income tax purposes and 
not as an "association taxable as a corporation." In the event that the Company were considered 
an association taxable as a corporation, then its income and losses as wel l  as any separately 
stated partnership items would not flow through or be al located to the Investors. If the Company 
were treated as an association taxable as a corporation, all deductions would be deductible to the 
Company on its own federal income tax return and would not flow through, or be allocated, to 
the Investors, and the Company may be subject to a corporate level of taxation. 

The Company was formed as a Tennessee l imited l iabil ity company. It  i s  contem plated that the 
Company will have at least two (2) members before and after the closing of the Offering. A 
partnersh ip i s  defined in Code Section 76 1 as a "syndicate, group, pool, joint venture, or other 
incorporated organization through or by means of which any business, financial operation, or 
venture is carried on, and which is not . . .  a corporation or a trust or  estate." Although not 
expl ic itly stated in the definition of partnership, C ode Section 761  requires an entity treated as a 
partnership for federal income tax purposes to consi st of at least two partners. 

The Company is a business entity that is not c lassified as a corporation and is considered a 
"domestic eligible entity" under the Regulations classifying business entities. Treas. Reg. 
§30  1 .770 1 -3 .  Under Treas. Reg. §30 1 .770 1 -3 ,  a domestic eligible entity that has two or more 
owners will  automatical ly qualify for "partnership" tax classification status, unless the entity 
desires to change its classification by electing to be classified as an association taxable as a 
corporation for federal income tax purposes. Based upon statements contained in the Reliance 
Letter, it is our understanding that: (i) the Company has not fi led an election under Treas. Reg. 
§30 1  .770 1 -3 to be treated as an association taxable as a corporation, ( i i)  the Company is 
anticipated to have at least two members after the closing of the Offering, and (i i i)  the fi l  ing of 
an election under Treas .  Reg. §30 1.770 1 -3 for the Company to be treated as an association 
taxable as a corporation is not contemplated. 

B ased upon the foregoing, it is our opinion that, more l ikely than not, the Company will be 
c lassified as a "partnership" and not as an "association taxable as a corporation" for federal 
i ncome tax purposes if such issue were challenged by the IRS, l itigated, and jud icially decided. 
The remaining summary of federal income tax consequences in this Opinion assumes that the 
Com pany wil l  be classified as a "partnership" for federal income tax purposes. 

A ccordingly, if, as ant ic ipated, the Company is treated as a partnership for federal income tax 
p urposes, it wil l  not be treated as a separate taxable entity subject to federal income tax, but 
instead the Investors would be required to report on such Investor's federal income returns for 
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each year a distributive share of the Company's income, gain, loss, deduction or credit for that 
year. 

C. PARTNERSHIP CONTRIBUTION AND PURCHASE 

Section 708(b )( 1 )(B) of the Code provides that the taxable year of a partnership shall terminate if  
within a 1 2-month period there is a sale or exchange of 50 percent or more of the total interest in 
partnership capital and profits. Based on our review of the Property Entity Documents, the 
Contribution Agreement, and the MIPA, and subject to the accuracy thereof, we have detennined 
that, subject to the factual assumptions described herein, it is  more l ikely than not that the 
contribution by the Investors of money to the Company at the Closing of the Offering and the 
simultaneous closing of the Purchase pursuant to the M IPA shall constitute a sale of Membership 
Interests for purposes of the te1mination of the taxable year of the Property Entity pursuant to 
Section 708(b)( l )(B) ofthe Code. 

D. PARTNERSHIP ANTI-ABUSE RULES 

The Regulations under Code Section 70 I contains an anti-abuse rule which clarify that the IRS 
has the authority to recast partnership transactions to more accurately reflect the underlying 
economic arrangement of the partners if it concludes that the transaction attempts to use the 
partnership in a manner inconsistent with the intent of subchapter K. 3 
The rule clarifies that subchapter K i s  intended to permit taxpayers to conduct joint business 
activities, including investment activities, through a flex ible economic arrangement without 
incurring an entity-level income tax. However, this intent encompasses three requirements: ( 1 )  
the partnership must be bona fide and each partnership transaction o r  series o f  related 
transactions must be entered into for a substantial business purpose; (2) the form of each 
partnership transaction must be respected under substance over form principles ;  and (3) the tax 
consequences under subchapter K to each pmtner, of partnership operations and of transactions 
between the partner and the partnership, must accurately reflect the partners' economic 
agreement and c learly reflect each partner's income. 4 
Additionally, in order for a partnership transaction to be respected, the pattnership and pmtners 
must apply the provisions of subchapter K and the accompanying regulations in a manner that is 
consistent with the intent of subchapter K, as that intent is described under the three 
requirements. 5 If a partnership is formed or availed of in connection with a transaction a 
principal purpose of which i s  to substantially reduce the present value of the partners' aggregate 
federal tax l iabil ity in a manner that is inconsistent with the intent of subchapter K, the IRS can 
recast the transaction as appropriate to achieve tax results that are consistent with the intent of 

3 Treas. Reg. § 1 .70 l -2. 

4 Treas. Reg. § 1 . 70 l -2(a). 

5 Treas. Reg. § l  .70 1 -2(b). 
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subchapter K ,  tak ing into account all the facts and circumstances. Th is  may occur even i f  the 
transaction fal ls within the l iteral words of a particular statutory or regulatory provision. 

Whether a partnership is formed or availed of with a principal purpose to reduce substantially the 
present value of the partners' aggregate federal tax l iabil ity in a manner inconsistent with the 
intent of subchapter K is determ ined based on al l  of the facts and circumstances. 
comparison of the purported business purpose for a transaction and the claimed tax benefits 

This includes a 

The regulations provide a number of factors to consider in 
making th is  determ ination, but specifies that the factors are i l lustrative only and that the weight 
to be given any one factor (whether l i sted or not) depends on all of the facts and circumstances; 
the presence or absence of any factor does not create a presumption that the transaction is 
abusive. 7 The factors include: 8 

( I )  whether the present value of the partners ' aggregate federal tax l iabil ity is 
substantially less than it would be if the partners owned the partnersh ip's assets and conducted 
the partnership activities directly; 

(2) whether the present value of the partners' aggregate federal tax l iab i l ity is 
substantial ly less than it would be if purportedly separate transactions that are designed to 
achieve a particular end result are integrated and treated as steps in a single transaction; 

(3) whether one or more partners who are integral to the claimed tax results either 
have a nominal interest in the partnership, are substantial ly protected from any risk of loss from 
the partnersh ip's activities, or have l ittle or no participation in the profits fi·om the pattnership's 
activities other than a preferred return that is in the nature of a payment for the use of capital; 

(4) whether substantially all of the partners (measured by numbers or interests in 
the partnership) are related, directly or indirectly, to one another; 

(5) whether partnership items are allocated in compliance with the l iteral language 
of the regulations governing the partners' distributive shares, but with results that are 
inconsistent with the purpose of the appl icable statutory and regulatory provisions; 

(6) whether the benefits and burdens of ownership of property nominally 
contributed to the partnership are in substantial part retained (d irectly or indirectly) by the 
contributing partner or a related party; and 

(7) whether the benefits and burdens of ownership of partnership property are 
in substantial part shifted (directly or indirectly) to the distributee partner before or after the 
property is actually d istributed to the d istributee partner (or a related party) . 

6 Treas. Reg. § 1 . 70 1 -2(c). 

7 See, e.g., CCA 2006 1 303 1. 

8 Treas. Reg. § 1 .70 l -2(c). 
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The application of the above referenced factors is set forth in a series of examples found in the 
We have reviewed these examples and have determined that none of the examples 

are s imi lar to the Subj ect Transactions. 
Regulations. 

Based upon the rights of the Members and the Property 
Entity as set forth in the Offering Documents, the Investors, Sel lers and the Property Entity 
should be viewed as entering into the Subject Transactions with a real and bona fide intent to 
making a profit. For example, in l ieu of granting of the Conservation Easement, the Property 
Entity may instead choose to lease, develop, sell or otherwise transact business with respect to 
the Property for the purpose of producing profits for the benefit of the Property Entity and the 
Members. There is no indication that the Property Entity is uti l izing the rules of Subchapter K in 
a manner inconsistent with the intent of the rules. 

Moreover, should the Property Entity and the Mem bers decide to make a charitable contribution 
of the Conservation Easement, the Property Entity and the Members wil l  be forfeiting its right to 
develop the Property. Such a contribution would have a material economic impact on the 
Property Entity, its assets, and the value of the members' investment in the Property Entity. The 
deduction attributable to the Conservation Easement will flow-through to the Members 
(including the Company) in a manner consistent with the intent of Subchapter K, and the 
deduction attributable to the Conservation Easement that flows through to the Company wil l  
flow-through to the Investors in a manner consistent with the intent of Subchapter K .  

The Tax Court case, Historic Boardwalk Hall, LLC v. Commissioner, 1 36 T.C. No. l (20 I I  ), 
demonstrates some potential arguments the IRS m ight make regarding the partnersh ip anti-abuse 
rules in a context analogous, in some respects, to the Subject Transaction. 

In Historic Boardwalk Hall, LL C, a partnership was formed for the purpose of allowing an 
9investor to utilize tax credits generated by a partnership which were attributable to h istoric 

rehabi l itation development undergone by the partnership. The Service argued that the allocation 
of the tax credits to the investor should be d isallowed on three alternative grounds relating to the 
partnership anti-abuse rules : ( ! )  the transaction, in substance, was akin to a selling of the tax 
credits to the investor; (2) the partnership was a "sham" and that the investor, who only joined 
the partnership to obtain the tax credits, was never a real pm1ner, and (3) the property giving rise 
to the tax credits was never substantively transferred to the partnership. 

structure 

absent the tax credit, lack profit potential . 

The Tax Court rejected the IRS's arguments in Historic Boardwalk Hall, LLC, finding that the 
partnership uti l ized by the parties to allocate the tax cred its to the investor was 
appropriate based, in large part, on the legislative h istory appl icable to the tax credit provision. 
Specifically, the Tax Court found that the lack of a significant pre-tax profit potential for the 
investor was not determ inative of the legitimacy of the partnership structure because Congress 
intended the tax credit at issue to encourage investors to pat1icipate in transactions which would, 

Accordingly, the Tax Court determ ined that using a 
partnership structure for the purpose of transferring tax credits to an investor was not, under the 
facts, impermissible. 

9 The tax credits at issue in the case were federal h istoric rehabi l itation tax credits avail able under I .R.C. § 
47. 
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The IRS appealed the Tax Court' s decision in Historic Boardwalk Hall, LLC to the Court of 
Appeals for the Third Circuit. 10 The Third Circuit reversed the Tax Court' s decision, 
determining that the investor in the transaction was not a bona fide partner in H istoric 
Boardwalk, LLC. As a result, the investor was not al lowed to uti l ize the tax credits al located to 
it under the partnersh ip agreement. 

Although the facts of Historic Boardwalk Hall, LLC are clearly distinguishable from the Subject 
Transactions, the decis ion of the Tax Court and the Third C ircuit's reversal of that decis ion 
provide some insight into how the coutts might analyze the Subject Transactions. First, the Tax 
Court' s decision provides some support for the position that the Subject Transactions do not 
violate the partnership anti-abuse regulations. Specifically, although Historic Boardwalk Hall, 
LLC involved a type of tax credit which was described by the Tax Court as intended by Congress 
to fac i l itate such investment activity (whereas the Subject Transactions involve the allocation of 
charitable deductions), the Tax Court's recognition that the legitimacy of a partnership structure 
does not depend on the presence of a pre-tax profit motivation is supp01tive of the Subject 
Transactions. 1 1  For instance, if it is  ultimately determined by a court that the Investors are 
partic ipating in the Subject Transactions for the sole purpose of obtaining the charitable 
deduction attributable to the Conservation Easement ( in the event the Property Entity elects to 
grant the Conservation Easement), the lack of a pre-tax profit motivation for the Investors wi l l  
not necessarily v iolate the partnership  anti-abuse regulations under the rationale provided by the 
Tax Court in Historic Boardwalk Hall, LLC. 

Under the "Golsen Rule," wh ich was establ ished in the Tax Court decision Golsen v. 

Commissioner, 54 TC 742 ( 1  970), the Tax Court will  fol low a decision of the Circuit Court of 
A ppeals to which the case could be appealed. Therefore, the Third C ircuit' s opinion in Historic 
Boardwalk, LLC will be fol lowed by all courts, including the Tax Court, when an appeal would 
be to the Court of Appeals to the Third C ircuit. Moreover, an appellate court's deci sion to 
reverse the Tax Court's decision m ight, in certain instances, inform the analysis applied by the 
Tax Court even in future cases not governed by the Golsen Rule. Accordingly, the Thi rd 
C ircu it's decision has some relevance to the Subj ect Transactions. 

The Third C ircuit determ ined that the investor in Historic Boardwalk, LLC should not be treated 
as a bona fide partner because the investor did not have a "meaningful  stake in the success or 
fai lure of the partnership." In so holding, the Third Circuit focused primarily on the fol lowing 
facts: 

For a variety of reasons, incl uding a "tax benefit guaranty," the court determ ined the 
investor had no meaningful downside risk in the partnership and that the investor was 

10 See Historic Boardwalk, LLC v. Commissioner, Case No. 1 1 - 1 832 (August 27, 20 1 2) .  

" Congress' use of Section 47 to encourage investment activity is analogous to  its use of Section 1 70(h) to 
encourage the use of conservation easements to set aside important property to protect various 
conservation purposes. 
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"for all intents and purposes, certain to recoup the contributions it had made" to the 
partnership. 

The investor lacked meaningful  upside potential in  the profits of the partnership 
because the investor would only participate in partnership profits in the unl ikely event 
certain primary payments were made by the partnership, leaving l ittle potential for 
investor profit. 

Unl ike the facts in Historic Boardwalk, LLC, the Subject Transactions do not involve any type of 
tax benefit guaranty assuring the Investors that they wil l  receive the tax benefits attributable to a 
conservation easement donation on the Property. Moreover, should the Member's decide to 
cause the Property Entity to hold the property for appreciation or develop the Property, the 
Investors would each recognize their  proportional share of the profits (or losses) attributable to 
such development activity, with no l imitation on the upside (or downside) potential to the 
Investor' s. 

Based upon the foregoing, it  i s  our opinion that, more l ikely than not, the Partnership Anti-Abuse 
Rules will not alter the federal tax treatment of the Subject Transaction. 

E. ECONOMIC SUBSTANCE. 

Under Code Section 770 I ( o ), "certain transactions to which the [econom ic  substance] doctrine 
appl  ies" must satisfy both an objective and subjective test in order for the transactions to be 
respected for tax purposes. Under Code Section 6662(b)(6) a strict l iability penalty equal to 20-
percent of the amount of understated tax wi l l  be appl ied to a transaction which is found to lack 
economic substance. Under Code Section 6662(i) the penalty is increased to 40-percent of the 
underpayment if the there is a nondisclosure of a noneconomic substance transaction. There is 
no reasonable cause exception to the penalties imposed under Code Sections 6662(b)(6) and 
6662(i), so reliance on a tax opinion wil l  not provide a taxpayer with a defense to the penalties 
imposed by the statutes. 

In order for a transaction to be subject to the requirements of Section 770 I ( o ), the transaction 
must be the type of "transaction to which the economic substance doctrine appl ies." In the case 
of an individual, thi s  means the transaction must be entered into in connection with a "trade or 
business or an activity engaged in for the production of income." 12 However, when making the 
detcrm ination as to whether a transaction is subject to Section 770 1 ,  the term "transaction" 
includes a series of transactions. 1 3 
If  a transaction is subject to the econom ic substance analysis, the transaction will only be deemed 
to have economic substance if the transaction (or series of transactions when viewed together) 
satisfy a two-prong test: ( 1 )  the transaction changes the taxpayer's econom ic position in a 
meaningful  way (apart from federal income tax effects) and (2) the taxpayer has a substantial 

1 2  I.R.C. § 770 1 (o)(5)(B). 

13  I .R.C. § 770 1 (o)(5)(C). 
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purpose (apart from federal income tax effects) for entering into the transaction. For purposes of 
the Code. the term "econom ic substance doctrine" means the common law econom ic substance "
F
doctrine, and prior common law guidance is contro ll ing. 1 4  


It i s  more l ikely than not that the Subject Transactions wi l l  not v iolate the econom ic substance 
transaction doctrine under Section 770 1  ( o ) . First, based on our review of the Operating 
Agreement for both the Property Entity and the Company, the Members (including the 
Company, and, indirectly, the Investors) have the right to operate the Property Entity in a manner 
which could deliver a pre-tax economic benefit to the Members. Specifical ly, the Members 
could decide to cause the Property Entity to develop the Property in a manner consistent with the 
Property Entity's h ighest and best use as set forth in the Appraisal. Alternatively, the Mem bers 
could decide to cause the Property Entity to hold the Property in order to realize appreciation in 

The Members may also decide to cause the Property Entity to 
encumber a portion of the Property, or the entire Property, with a conservation easement. By 
entering into the Subject Transactions, the Members (including the Investors, indirectly) have, 
considering their  abil ity to engage in profit-seeking activities in the fonn of the Property Entity, 
both ( 1 )  entered into a transaction that changes the Members ' (including the Investors, indirectly) 
economic position in a meaningful  way and (2) have a substantial purpose (apart from federal 
income tax effects) for entering into the Subject Transactions. 

Should the Members, and with respect to the Company, the Investors, decide, fol lowing the 
closing of the Offering, Purchase and Redemption, to cause the Property Entity to grant a 
conservation easement on the Property, it is possible that the IRS could challenge the grant of the 
Conservation Easement on the grounds that the Subject Transactions coupled with the ultimate 
grant of the Conservation Easement lack economic substance. However, we have determined 
that i t  is  more l ikely than not that the grant of a conservation easement by the Property Entity 
would not be "transaction to which the doctrine applies" because, in the case of individuals, new 
section 770 1 ( o) applies only to transactions entered into in connection with a trade or business or 
activities engaged in for the production of i ncome; a charitable contribution does not fit within 
this standard. Moreover, if  the Subject Transactions, including the grant of the Conservation 
Easement, are v iewed together as part of a larger transaction which constitutes a trade or 
business, it is more l ikely than not that the Subj ect Transactions will  be found to satisfy the two 
part test set forth in Section 770 l (o). Specifically, i f  the Subject Transactions are v iewed in their 
entirety, several grounds exist to support a finding that the Subject Transactions have both 
economic substance and a business purpose. Specifically, the Property Entity can generate 
profits through the operation of the Property, even if it i s  encumbered by a conservation 
easement. 

Finally, the application of the second prong of the two-prong test provided for under Section 
770 1 (o), i.e., that "taxpayer [must have] a substantial purpose (apart from federal income tax 
effects) tor entering into the transaction", has conceivably been l imited by Historic Boardwalk 
Hall, LLC v. Commissioner. In the case pre-Section 770 1 (o), the Tax Court stated, in the context 

1 4 Section 770 1 states that the determination of whether the economic substance doctrine is relevant to a 
transaction will be made in the same manner as i f  the section had never been enacted. 
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of Section 47 rehab i litation tax credits, that absence of a pre-tax motivation for entering into a 
transaction is not necessarily determ inative that a transaction lacks economic substance. 
Although the Third Circuit Court of Appeals reversed the Tax Court's decision, the Third Circuit 
did so on grounds other than the economic substance doctrine. 

Based on the foregoing, it is more l ikely than not that Section 770 1 (o) shall not apply to the 
Subject Transaction. 

F. ALLOCATION OF CHARITABLE DEDUCTION. 

When a partnership is terminated pursuant to Code Section 708(b )( I )(B), there is a deemed 
transfer of the assets from the "old" partnership to the "new" partnership, fol lowed by a transfer 
of the interests in the new partnership to the partners of the old patinership (an "assets-over" 
transaction). 1 5 There is normally no recognition of gain or loss on the deemed contribution and 
distribution under th is  provision. 1 6 This deemed contribution and distribution results in a 
transferred basis and tacked holding period in the assets of the "new" patinership. There is no 
revaluation of capital accounts. 1 7  

Upon the occurrence of a termination of a patinership pursuant to Code Section 708(b )( 1  )(B), the 
partnership's taxable year closes with respect to all partners on the date the partnership 8term inates. 1 Separate pminership returns are required for the periods before and after 

1 9term ination under Code Section 708(b)( l )(B) .  

Code Section 704 describes the allocation of income, loss, deduction and credit among the 
partners of a partnership.  In general, the partnership agreement (and in the case of a limited 
l iability company, the operating agreement) governs the allocation of such items.  In general, 
charitable contributions made by a partnership are allocated among the partners based upon their 
relative interests in the partnership and constitute separately stated items.20 The basis l imitations 

2 1  22in Code Section 704(d) and the "at-risk" rules do not apply to charitable contributions. 

15 Treas. Reg. § 1 .708- 1 (b)(4). 

1 6 See I RC § §  72 1 ,  73 1 .  

1 7 Treas. Reg. § §  l.704- l (B)(2)(iv)(f) and l .704-3(a)(2); see als o T.D. 87 1 7, 62 Fed. Reg. 25,498-99 
(May 9, 1 997). 

1 8 Treas. Reg. § 1 .  708-1  (b)(3) .  

1 9 Treas. Reg. § l .708- 1 (b)(3) and (4); Notice 200 1 -5 ,  200 1 - 1  C.B. 327 (both terminating and new 
partnership file short period returns; both use the same employer identification number); see also FSA 
200 1 32009. 
20 See IRC § 702(a)(4). 
2 1  Treas. Reg. § 1 .704- l (d)(2) and PLR 8405084. 
22 Prop. Treas. Reg. § 1 .465- 1 3 .  
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Based upon our review of the Contribution Agreement, the MIPA, the Redemption Agreement, 
and the Property Entity and the Company Operating Agreements, we have detennined that, 
subj ect to the factual assumptions described herein, it is more l ikely than not that: 

I .  The s imultaneous closing of the Offering and the Purchase shall constitute a 
term ination ofthe patinership within the meaning of  Code Section 708(b)( l )(B). 

2.  The holding period, adj usted basis and character of the assets of the Property 

Conservation 

Entity (including the Propetiy) are unaffected as a result of this term ination of the Property 
Entity pursuant to Code Section 708(b )( 1  )(B). 

3. 	 Because the Easement would be granted to FLC after the 
term ination of the Property Entity under Code Section 708(b )(I )(B), the charitable deduction 
attributable to the Conservation Easement wil l  appear on the short-year partnership tax return 
(Fonn I 065) for that period of20 I 2 fol lowing the closing of the Subject Transactions. 

4. Pursuant to the tenns of the Property Entity Operating Agreement and Code 

Entity (i.e., 
short-period 

Sections 702 and 704 and the Regulations promulgated thereunder, the charitable deduction 
attributable to the Conservation Easement wi ll be allocated among the Members (including the 
Company) pursuant to relative ownership interest in the Propetiy relative 
Membersh ip  Interest ownership in the Property Entity during the tax return 
fol lowing the closing of the Purchase) and no portion of the charitable deduction shall be 
al locable to the members of the Property Entity for the portion ofthe taxable year occurring prior 
to the closing of the Offering and Purchase. Moreover, the portion of the charitable deduction 
a llocable to the Company will  be allocated to the Investors pursuant to their relative ownership 
in the Company ( i  .e., relative Unit ownersh ip  in the Company during the short-period tax return 
following the closing of the Offering). 

VIII. 	 OPINIONS AND ASSUMPTIONS REGARDING QUALIFICATION FOR 

DEDUCTION. 

A donation of a conservation easement constitutes a contribution of less than the donor's entire 
i nterest in property (referred to as a Under Code Section l 70(t)(3), the 
donation of a partial interest does not entitle the donor to a charitable contribution deduction 
unless the donor can establ ish the partial interest satisfies one of the exceptions under Code 
Section 1 70(t)(3)(B). 

One of the exceptions for contributions of partial interests under Code Section 1 70(t)(3)(B) is the 
donation of a "qualified conservation contribution ."23 Code Section 1 70(h), and the Regulations 
promulgated thereunder, provide the requirements which must be met in order for a contribution 
to qualify as a "qualified conservation contribution" entitling the donor to a deduction under 
Code Section 1 70(a). These requ irements as they relate to the Subject Transactions are 
addressed below. 

23 I .R.C.  § 1 70(f)(3)(B)(i ii). 
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A. QUALIFIED DONEE. 

In order to be entitled to a charitable  deduction for a contribution of a conservation easement, a 
donor must establish that the donee of  the contribution is a "qualified donee" under the Code and 
Regulations. A qual ified donee is defined under the Regulations as a donee that meets the 
fol lowing requirements: 

1 .  The donee is a governmental agency or a qual ified public charitable 
. . 24orgamzatwn. 

2. Th e donee has a comm itment to protect the conservation purposes of the 
donation. 25 

3 .  The donee must "have the resources to  enforce the restrictions."26 

Based on our review of the Detenn ination Letter and the Form 990 for FLC, we have determ ined 
that, subject to the factual assumptions described below, it is  more l ikely than not that FLC is a 
qualified donee for purposes ofthe Code and the Regulations. 

F irst, as outlined in the Determination Letter, FLC is qual ified public charitable organization 

Second, although the determ ination of whether FLC is committed to protecting the conservation 
purposes outlined in the Conservation Easement Deed requires a factual determ ination beyond 
the scope of this Opinion, based on the operat ing h istory of FLC and the representations made by 
FLC, it appears that FLC has the means and is comm i tted to protecting the conservation purposes 

in the C onservation Easement Deed and enforcing the terms of the Conservation 

Finally, based on the Form 990, it  appears that FLC has the resources to enforce the restrictions 
contained in the Conservation Easement Deed. 

B. CONSERVATION PURPOSE. 

In order to be entitled to a deduction for the donation of a conservation easement, it must be 
establ ished that the conservation easement meets one of four different "conservation purposes."27 

However, wh i le this is a question of fact that is only determinable by a court of proper 
jurisdiction, we have outlined below the conservation purposes that FLC has represented, in the 
Conservation Easement Deed, that the Conservation Easement accomplishes. 

24 Treas. Reg. § 1 . 1  70A- 1 4(c)(  l )(i)-(iv). 

25 Treas. Reg. § 1 .  1 70A- 1  4(c)( l ). 

26 Id 
27 I .R.C. § 1 70(h)(4)(A). 
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Relatively Natural Habitat. In order for an easement to qualify under Code Section 
1 70(h)(4)(A)(i i)  as protecting a relati vely natural habitat of fish, wildlife, or plants, or s im ilar 
ecosystems, a conservation easement must protect a "significant" habitat. 28 

FLC has represented in the Conservation Easement Deed that the Conservation Easement wi l l  
protect a s ignificant relatively natural habitat of fish, wi ldl ife, or plants, or simi lar ecosystem as 
i s  described by Treas. Reg. § l .  l 70A- 1 4(  d)(3)(ii). 

Open Space. In order for an easement to qualify under Code Section 1 70(h)( 4)(i i i) as preserving 
open space (including farmland and forest land) where such preservation is for the scenic 
enjoyment of the general public or pursuant to a clearly delineated Federal, State, or local 
governmental conservation pol icy, an open space conservation easement must yield a 
"significant" public benefit. 29 
FLC has stated in the Conservation Easement Deed that the conservation purposes which are 
expected to be served if a Conservation Easement is granted with respect to the Property would 
include ( 1 )  Preservation of the v iewshed fi·om the Fall Creek Falls  State Park for the scenic 
enjoyment of the general public, which wil l  yield a s ignificant public benefit; (2) Protection of a 
relatively natural habitat for fish, wildlife, plants, and the ecosystems in which they function 
which wi l l  yield a significant public benefit; (3) Preservation of open space (including farm land 
and forest land) for the scenic and other enjoyment, and for the education of the general public, 
pursuant to clearly del ineated government conservation pol icies which provide a s ignificant 
public benefit. 

Based on the Baseline Report and representations in the Conservation Easement Deed, it  is  more 
l ikely than not that the Conservation Easement satisfies the conservation purpose requirement of 
Code Section l 70(h)( I )(C). 

C. CONSERVATION EASEMENT DEED. 

The Property Entity will effect the conveyance of the Conservation Easement to FLC through the 
execution of the Conservation Easement Deed. Based on our review of the Conservation 
Easement Deed, we are of the opinion that that it wil l  effectively convey the Conservation 
Easement. However, in order to secure the tax benefits described herein in calendar year 20 1 2, 
inter alia, the Conservation Easement Deed must be ful ly executed and recorded in the Van 
Buren County, Tennessee Probate Courts on or before December 3 1 ,  20 1 2 .  

D. RESERVATION OF RIGHTS AND BASELINE REPORT. 

The Property Entity intends to reserve certain rights, which are outlined within the Conservation 
Easement Deed (including without l im itation Article 3 of the Conservation Easement Deed). 
While it is permissible for a taxpayer to reserve certain rights, a taxpayer cannot reserve rights 

28 Treas. Reg. § l . l 70A- 1 4( d)(3)(i). 

29 I .R.C. § 1 70(h)( 4)(A)(ii i)(flush l anguage). Treas. Reg. § 1.1 70A- I 4(d)( 4)(iv)(A). 
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which would either: ( l )  interfere with the conservation purpose of  a donation to such an extent 
that the conservation purpose will  be negated or (2) prevent the conservation easement from 
being perpetual. Additionally, in instances where a taxpayer reserves certain rights the exercise 
of which might impair the conservation interests associated with the property, the donor must 
prov ide the donee with certain basel ine documentation regard ing the condition of the property at 

30the time of the donation. These items, as they relate to the Subject Transactions, are addressed 
below. 

Conservation Purpose. Because the existence of a qualified "conservation purpose" is a factual 
determination, we cannot opine as to whether the rights that the Property Entity has reserved wil l  
negate the conservation purpose of the Conservation Easement. We  note, however, that FLC, i n  
the Conservation Easement Deed and the Basel ine Report, has indicated its belief that there i s  
conservation purpose. 

Perpetuity. Based on the nature of the rights reserved, we are of the opinion that it  is more l ikely 
than not that the reservations included in the Conservation Easement Deed will not prevent the 
Conservation Easement from being perpetual or being solely for conservation purposes. 

Baseline Documentation. Basel ine documentation must be obtained prior to the grant of the 
Conservation Easement and must  provide certain information regarding the condition of the 
Property at the time of the donation. Although the Regulations do not clearly identify what items 
are required to be in the documentation, the Regulations do state that the following items should 
be included in the documentation: 

I .  The appropriate survey maps from the United States Geo logical Survey, showing 
the property l ine and other contiguous or nearby protected areas; 3 1  

2 .  A map o f  the area drawn to scale showing a l l  existing man-made improvements 
or incursions and natural species on the property; 32 

3 .  A contemporaneous aerial photograph of the propcrty;33 

344. On-site photographs taken at appropriate locations on the property; 

5 .  The condition o f  any protected property;35 and 

30 Treas. Reg. § 1 . 1  70A- I 4(g)(5)(i). 

3 1  Treas. Reg. § 1 . 1 70A- I 4(g)(5)(i)(A). 

32 Treas. Reg. § 1 . 1 70A- I 4(g)(5)(i)(B). 

33 Treas. Reg. § I. I 70A-1  4(g)(5)(i)(C). 

34 Treas. Reg. § 1 . 1  70A-1 4(g)(5)(i)(D). 

35 !d. 
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6. A statement s igned by the donor and a representative of the donee clearly 
referencing the documentation and stating that the basel ine documentation is accurate. 36 

We have reviewed the Baseline Report and the representations set forth and incorporated in the 
Conservation Easement Deed and are of the opinion that it is more likely than not that the 
Basel ine Report will meet the requirements of basel ine documentation, as provided by the Code 
and Regulations. 

E. CONTEMPORANEO US WRITTEN ACKNOWLEDGEMENT. 

In order to be entitled to a charitable deduction for the contribution of a conservation easement, a 
taxpayer must receive a contemporaneous written acknowledgement from the donee of the 
conservation easement that meets the fol lowing requirements:37 

1 .  The acknowledgement must be in writing. 

2.  The acknowledgement from the qualified organization must also include the 
fol lowing information: (i) if cash was contributed (for example the amount of any endowment), 
the amount of such cash contribution; (i i) whether the qualified organization gave the taxpayer 
any goods or services as a result of the contribution; and ( i i i) a description and good faith 
estimate of the value of goods and services delivered by the qualified organization to the 
taxpayer. 

3 .  The acknowledgement from qual ified organization must be obtained by the 
taxpayer from the donee on or before the earlier of: (i) the date the taxpayer's  tax return is fi led 
or ( i i )  the due date of the tax return, including extensions. 

Section 1 70(f)(8). 

8283 .  38 

In o rder to be entitled to a charitable deduction for the contribution of a conservation easement, a 
taxpayer must complete, and attach to its tax return in the year of the contribution, IRS Fom1 

Based on representations on the Reliance Letter, representations by FLC and our knowledge of 
the past practices of FLC, we believe it is reasonable to assume that FLC wil l  provide an 
Acknowledgment Letter to the Property Entity satisfactory to meet the requirements of Code 

It is the taxpayer's responsibility to file IRS Form 8283 if the amount of the deduction for all 
non-cash charitab le contributions is  more than $500. In the case of individuals, the IRS Form 
8283 wi l l  be an attachment to the taxpayer's  IRS Form 1 040 for the year in which the charitable 

36 !d. This statement is required in al l  basel ine documentation . 

37 I .R.C. § 1 70(t)(8). 

38 Treas. Reg. § 1 . 1 70A- 1 3 (b)(2)(ii); Announcement 90-25, 1 990-8 I.R.S. 25.  
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contributions were made. Although some components of IRS Form 8283 require the signature of 
the qualified appraiser and the qual ified organization to which the contribution will be made, 
ultimately, it is the taxpayer's responsibi l ity to ensure that such Form is properly completed. 

The Property Entity has represented in the Reliance Letter that it will  fi le a comp lete, accurate 
and timely IRS Form 8283 with respect to the Conservation Easement contribution if granted. 
Additionally, the Rel iance Letter states that the Property Entity will inform and assi st the 
Members in timely and accurately completing their ind ividual Forms 8283 and including them 
with their tax returns.  Based on these representations, we believe it is reasonable to assume that 
the requirements pertain ing to the filing of IRS Form 8283 wil l  be satisfied. 

G. THE "QUALIFIED" APPRAISAL. 

The value of a conservation easement must be establ ished and documented by a "qual ified 
appraisal" in order to entitle the donor to a deduction for the contribution. There are two primary 
legal issues regarding appraisals of conservation easements: (a) whether the appraisal meets the 
technical elements required in order for the appraisal to be a "q ualified appraisal" under the Code 
and Regulations; and (b) whether the appraisal substantiates the value of the conservation 
easement claimed by the donor. 

l .  The Technical Requirements. 

The Regulations require that, in the context of a contribution of greater than $5,000, a taxpayer 
must do all of the fol lowing:39 

a) Obtain a qualified appraisal for such property contributed. 

b) Attach a fully completed appraisal summary to the tax return on which the 
deduction for the contribution is first claimed (or reported) by the donor. If the taxpayer' s 
deduction related to the qualified conservation contribution exceeds $500,000, a copy of the ful l  
qualified appraisal must be attached to the IRS Form 8283 provided with the taxpayer's tax 
return. 

c) Maintain records containing certain required information.40 

39 Treas. Reg. § 1 . 1 70A- 1 3(c)(2)(i). 

40 The information required is  l isted in Treas. Reg. § 1 . 1 70A- 1 3(b)(2)(ii) and consists of the following: ( I )
the name and address of  the donee organization to which the contribution was made; (2) the date and 
location of the contribution; (3) a description of the property in detail reasonable under the circumstances 
(including the value of the property); (4) the fair market value of the property at the time the contribution 
was made, the method util ized in determining the fair market value, and, if the valuation was determined 
by appraisal, a copy of the signed report of the appraiser; and (5) the terms of any agreement or 
understanding entered into by or on behalf of the taxpayer which relates to the use, sale, or other 
disposition of the property contributed. Finally, if the property contributed consi sts of ordinary income 
property (for example, if it was not held for a year or more prior to the donation of the easement or does 
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A qual ified appraisal is  defined in Treas. Reg. § l . l  70AɅ l 3(c)(3), which provides the appraisal 
report must: 

a) Relate to an appraisal made not earlier than 60 days before the date of 
' 

contribution of the appraised property. 1 

b) Be prepared, s igned, and dated by a qualified appraiser. 42 

c) Include all information that is required to be included in a qual ified 
appraisal (as described in the Regulations). 43 

d) Not involve a prohibited appraisal fee. 44 

e) Finally, Code Section l 70(f)( 1  l )(E)(i)(l) requires that an appraisal must 
comply with general ly accepted appraisal standards (defined as Uniform Standard of 
Professional Appraisal Practice 45 

not constitute a capital asset within the meaning of Code Section 1 22 1  ),  or if less than the entire i nterest 
i n  the property i s  contributed in the same year, the Regulations require additional i nformation regarding 
the contribution. 

41 Treas. Reg. § l . l 70Aľ l 3(c)(3)(i)(A). 

42 Treas. Reg. § 1 . 1 70A - 1 3( c )(3)(i)(B). 

43 Treas. Reg. § l .  l 70A- 1 3(c)(3)(i)(C). Section l.l 70A-1 3(c)(3)(i)(C)(ii) of the Regulations requires the 
appraisal to include: ( l )  a description of the property in  sufficient detail for a person who is not general ly 
fami l iar with the type of property to ascertain that the property that was appraised is the property that was 
(or will be) contributed; (2) the date (or expected date) of contribution to the donee; (3) the terms of any 
agreement or understanding entered into (or expected to be entered into) by or on behalf of the donor or 
donee that relates to the use, sale, or other disposition of the property contributed; ( 4) the name, address, 
and the identifying number of the qualified appraiser; and, if the qual ified appraiser is an employee, the 
name of his  employer; (5) the qualifications of the qual ified appraiser who signs the appraisal, including 
the appraiser's background, experience, education, and membership, if any, in professional appraisal 
associations; (6) a statement that the appraisal was prepared for income tax purposes; (7) the date (or 
dates) on which the property was appraised; (8) the appraised fair market value ofthe property on the date 
(or expected date) of contribution; (9) the method of valuation used to determine the fair market value, 
such as income approach, the market-data approach, and the replacement-cost-less-depreciation 
approach; and ( 1 0) the specific basis for the valuation, such as specific comparable sales transactions or 
statistical sampl ing, including a justification for using sam pling and an explanation of the sampling 
procedure employed. 

44 Treas. Reg. § 1 . 1 70A- l 3 (c)(3)(i)(D). Treasury Regulation section l. l 70AĿ 1 3(c)(6) l ists the 
requirements pertaining to appraisal fees. 

45 Trcas. Reg. § l .  l 70A-(f)( I I )(E)(i) (as amended in 2006). The term "generally accepted appraisal 
standards" refers to the substance and principles of the Uniform Standards of Professional Appraisal 
Practice. Notice 2006-96. 
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We have reviewed the Preliminary Appraisal, have had several discussions with the Appraiser 
regarding the Final Appraisal, have reflected on our numerous other dealings with the Appraiser, 
and have determined, subject to the val idity of the statements and representations made by the 
Appraiser, that the Final Appraisal wil l ,  more l ikely than not, comply with technical 
requirements l isted above in order to constitute a "qualified appraisal." Because the value of the 
Property Entity's contribution, as set forth in the Prelim inary Appraisal, is greater than $500,000, 
the Property Entity will  need to attach a ful l  and correct copy of the F inal Appraisal to its IRS 
Form l 065 when the form is filed. 

2. Su bstantiation of Value. 

The value of the Conservation Easement, as set forth in the Preliminary Appraisal, involves a 
subjective determ ination by the Appraiser as to the value of the Conservation Easement. 
Accordingly, we cannot opine on whether the value detenn ined in the Prel iminary Appraisal 
accurately reflects the fai r  market value of the Conservation Easement. 

H. THE "QUALIFIED" APPRAISER. 

The value of a conservation easement must be establ ished in an appraisal which is performed by 

meet the fol lowing requirements:46 

1 .  The appraiser has earned an appraisal designation from a recognized professional 
appraiser organization47 or has otherwise satisfied m inimum education and experience 
requirements set forth in regulations prescribed by the Secretary.48 

a "qualified appraiser" in order to entitle the donor to a deduction for the contribution. The Code 
and Regulations require the individual performing the Appraisal of the Conservation Easement to 

The appraiser regularly performs appraisals for which he  receives compensation. 

3 .  The indiv idual demonstrates verifiable education and experience in valuing the 
49type of property subject to the appraisal. 

46 Code Section 170( f)( 1 1  )(E)(ii). 

47 

for which the appraisal is performed. 

upon the type of property to which an appraisal relates. 

Notice 2006-96, 2006-46 I .R.B. 902, §3 .03 (  1 )  provides that an appraisal designation from a recognized 
appraisal organization is sufficient to satisfy this requirement if it relates to valuing the type of property 

48 For returns fi led after October 1 9, 2006, the minimum education and experience requirements depend 
For real property appraisals, the appraiser must 

be licensed or certi fied for the type of property being appraised in the state in which the real property is 
located. See Notice 2006-96, Code Section 3 .03(b)(ii). 

49 The appraiser is required to make a designation in  the appraisal that, because of the appraiser's 
background, experience, education, and membership in professional associations, the appraiser is 
qualified to make appraisals of  the type of property being valued. See Notice 2006-96, 2006-46 I.R.B. 
902, Code Section 3 .03(2). 
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4. The individual has not been prohibited from practicing before the IRS by the 
Secretary under 3 1  USC §330( c) at any time during the three-year period ending on the date of 
the appraisal. 

A lthough we cannot opine on the credibil ity of the Appraiser, we can opine that the Appraiser is, 
based on his representations, our past dealings with the Appraiser, the representation set forth in 
the Preliminary Appraisal, and based on the assumption the above referenced requirements and 
statement will be satisfied in the F inal Appraisal, a qualified appraiser for purposes of the Code 
and Regulations. 

I. SUBORDINATION AGREEMENT. 

No deduction wil l  be permitted for a conservation easement which is subject to a mortgage 
unless the mortgagee subordinates its rights in the property to the right of the donee to enforce 
the conservation purposes of the gift in perpetuity. 50 Any mortgage subordination agreement 
should be recorded prior to the date on which the conservation easement is granted. 

Because it is a requirement of the closing of the Offering that all outstand ing mortgages on the 
property be ful ly paid off and satisfied at closing, no subordination agreements will be necessary. 

J. LONG-TERM CAPITAL GAIN PROPERTY. 

The Code states that a taxpayer's charitable contribution shall be reduced by the amount of gain 
which would not have been long-term capital gain if the property contributed had been sold by 
the taxpayer for its fair market value. 5 1 This rule, in  essence, reduces a taxpayer' s contribution 
deduction to the taxpayer' s basis in the property contributed (or encumbered) if the sale of the 
property would not yield long-term capital gain. 

There are several scenarios which can result in the application of Code Section 1 70(e). The most 
common scenarios involve: ( I )  a taxpayer that holds property, which in the hands of the 
taxpayer, is considered inventory; and (2) a taxpayer that does not have a more than one year 
holding period in the property transferred or encumbered by a conservation easement. 

Based on the representations made in the Reliance Letter and the Capital Gain Letter and the 
representations and warranties given in the MIPA , and subject to the accuracy thereof, it is our 
opinion that the value of the Conservation Easement donation wil l  not be reduced under Code 
Section 1 70( e). 

50 See Treas. Reg. § 1 .  1 70A-1 4(g)(2). 

51 Code Section ! 70(e). 
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K. OTHER POTENTIALLY MATERIAL TAX ISS UES. 

fn addition to certain tax issues and items already noted within th is Opinion, the following tax 
issues could be considered to be material to the Subject Transactions, but we are unable to express 
any opinion with respect thereto for the reasons stated. In general, such issues are not susceptible 
to an opinion because the resolution of such issues are (i) inherently factual matters on which no 
legal opinion can be made, (ii) dependent upon facts that do not currently exist, or ( i i i) dependent 
upon certain financial or other characteristics of an individual Investor. 

amount of any Contribution Deduction resulting from the Conservation Easement wil l  be the fair  
market value of the Conservation Easement. Treas. Reg. § 1 . 1  70A- 1 4(h)(3) provides rules 
governing the valuation of qual i fied conservation easements under Code Section 1 70(h). In the 
case of the Conservation Easement, there is, according to the Appraisal, no substantial record of 
any sales of comparable easement rights. Therefore, the fair  market value of the perpetual 
conservation restriction represented by the Conservation Easement is the difference between the 
fair market value of the Property before granting the Conservation Easement and its fair  market 
value after the Conservation Easement is granted, and after subtracting the value of any 
enhancement to the value of certain other property. Due to the subjective, factual nature of the 

(a) Amount of Charitable Contribution Deduction. Under Code Section 1 70, the 

valuation issues involved, we are unable to express any opinion as to the fair market value of the 
Conservation Easement. 

(b) State and Local Taxes. The Property is s ituated in the State of Tennessee; 
however, Investors may be residents of other states. Accordingly, an investment in the Offering 
may impose an obl igation to file annual tax returns in more than one state or local ity. In addition, 
the various states require partnerships or entities taxable as partnerships to withhold and pay state 

local ities may also impose income, franchise, gross receipts 

provide State-level 

related to the Subject Transactions nor give any opinion with respect thereto. 

income taxes owed by nonresident partners, relating to income-producing properties located in 
such states. Some states or or 
s imi lar taxes on partnerships as entities regardless of the federal tax classification status of the 
entity. Final ly, some states tax benefits attributable to donation of 
conservation easements, the benefits of which are governed by State and local authority and 
guidance. 

This opinion does not make any attempt to summarize the state and local tax consequences 
Each Investor is 

advised to consult their  own accounting and/or legal counsel for assistance with respect to any 
particular state or local tax that may affect them. 

L. AGGREGATE OPINION. 

It is our opin ion that it is  more l ikely than not that, if the Conservation Easement is contributed 
to FLC, each Member (including the Company) wil l  be entitled to a charitable contribution 
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deduction based upon their Property Entity a l locable share52 of the "fair  market value" o f  the 
Conservation Easement as described herein. It is also our opinion that it is more l ikely than not 
that, the portion of the charitabl e  contribution deduction a llocated to the Company wil l  in turn be 
a l located to the I nvestors based upon their relative Unit ownership interest in the Company for 
the potiion of the taxable year fol lowing the closing of the Offering and the Purchase. We do 
not, and are not qualified to, opine that the value determined by the Appraisal is, i n  fact, the 
correct fair market value of the Conservation Easement, but it is  our opinion that the Appraisal 
meets the technical requirements of a "qualified apprai sal" legal ly sufficient to support the fai r  
market value o f  such a deduction. 

We have determined that i t  is  more l ikel y  than not that a penalty shall  not apply under Section 
6662 or Section 6662A as a result of an understatement of tax attributable to either (i) negli gence 
or d isregard of rules or Regulations, or (i i) any substantial understatement of income tax. 
Additionally, although the value of the Conservation Easement involves a subjective 
determ ination by the Appraiser to which we cannot opine, we have determined that it is  more 
l i kely than not that, based on the representations set forth in the Rel iance Letter, the Property 
Entity has relied i n  good faith on the value set forth i n  the Appraisal, and that i t  i s  more l ikely 
than not that a substantial valu ation penalty will not apply to the Subject Transactions. 53 

Thi s  Opinion may not be relied upon by any other party or for any other purpose whatsoever 
without prior written consent. We express no opin ion, and none should be inferred, regarding 
any m atter not expressly provided herein. Our Opinion i s  rendered as of the date hereof, and we 
assume no responsi b i l ity for revi sing it to take into account any occurrences or changed 
circumstances. 

Very truly yours, 

S I ROTE & PERMUTT, P.C. 
RAL!Ic 

52 Based on their  relative Membership Interest ownership in the Company for the portion of the 
Company ' s  taxable year following the termination of the Company under Code Section 708(b)( l )(B), as 
described above. 

53 If it is  determi ned by a court of proper jurisdiction that the claimed value of the Conservation Easement 
is 1 5  0% or more of the correct value, a gross valuation penalty w i l l  be appl icable. See LR.C. § 6662(h). 
Reliance on a qualified appraisal wi l l  not constitute reasonable cause for purposes of avoiding such a 
penalty. See I.R.C. § 6664(c)(3). Because we express no opinion as to the correct value of the 
Conservation Easement, the application of a gross valuation penalty i s  an issue to which we cannot opine. 
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Ed CPA, PFS, CTC 

From: James Jowers 

Friday, November 09, 2012 10:41 AM 
Nancy Zak 

Sent
To:
s�;�bject: FW: Piney Cumberland PPM - #128 Forest Conservation 2012 & Ed Lloyd 

Attachments: 128 Forest Conservation 2012 - Ed Lloyd - Piney Cumberland P PM.pdf; #02-Piney 

Cumberland Holdings-Execution Documents Package.pdf; #03-SFA - Additional 
Disclosures for DPP Programs.pdf; #04-SFA - Client Acknowledgement for Tax-Legal 
Advice.pdf 

Ed, 

Here is our latest offering and the associated forms that need to be completed to go with it. This one offers 

potential tax deductions 4.25 times your investment. Please have you and your CPA review the offering 

carefully as it goes into detail about the opportunity, risks , etc. 

We are available to answer your questions either at our office or after-hours via mobile, and to help with your 

completion of the forms. We can also guide your CPA in the current factors to consider in determining the 

amount of your investment. For example, this year, conservation easement deductions can be used to reduce 

your AGI from all sources by 30%. 

PRINT #2, #3 and #4, return the forms via fax to or via email to 

Best Regards. 

James Jowers 
Assistant to Nancy Zak 

OSFA 
The Strategic Financial All iance, Inc. 
2200 Century Parkway, Suite 500 
0! 770

888 
Atlanta, GA 30345 

CONFIDENTIALITY NOTICE: This message is intended exclusively for the 
individual or entity to which it is addressed. This communication may 
contain information that is proprietary, privileged, or confidential or 
otherwise legally exempt from disclosure. If you are not the named 
addressee, you are not authorized to read. print. retain, copy or 
disseminate this message or any part of it. If you have received this 
message in error, please notify the sender immediately by e-mail and delete 
all copies of the message. 

&Jj Go Green! Please try not to print this e-mail unless you really need to. 

1 

Exhib it 1 0  
Respondent's 

Reply B rief 



"Company") 

Tuesday, 1 8, 2012, 

Manaeer: Conv 

   
 Ԙ  

To: Members of Piney Cumberland Resources, LLC 

From: The Manager of Piney Cumberland Resources, LLC 
Arthur J. Goolsby 

Date: D ecember 1 3 ,  20 1 2  

NOTICE O F  MANAGER'S DETERMINATION TO 

PURSUE CONSERVATION PROPOSAL 


Pursuant to Article XII I  of the Operating Agreement of Piney Cumberland Resources, LLC, a 
Tennessee Limited Liability Company (the (defined terms used herein shall have 
the meaning ascribed thereto in the Operating Agreement), the Manager of the Company, having 
reviewed and analyzed the Investment Proposal and the Conservation Proposal, copies of which 
are attached hereto and incorporated by reference hereby, has determined that it is in the best 
interests of the Company and its Members that the Company pursue the Conservation Proposal. 
Accordingly, the Manager hereby recommends to the Members that they approve the 
Conservation Proposal as soon as possible to permit the Manager to implement the Conservation 
Proposal during 20 1 2. Accordingly, by this Notice, the Manager hereby recommends that the 
Company pursue the Conservation Proposal. 

The Manager can not pursue the Conservation Proposal during calendar year 20 1 2  without the 
approval of a Majority of the Members. For a Conservation Easement to be granted during 20 1 2, 
a Conservation Easement would have to be approved by a Majority of the Members and recorded 
of record by December 30, 20 1 2. The Manage r would like to receive your response no later 

20 1 3 .  

If you wish to accept o r  rej ect the Conservation Proposal, please d o  s o  by indicating s o  o n  the 
Election of Member included herewith, sign where indicated and e-mail or fax the signed 
document to the Manager of the Company, with a copy to Ivan Killen, at the contact information 
set forth below: 

than December however. If the Manager has not timely received approvals 
from the Maj ority to allow the Manager to pursue the Conservation Proposal in 20 1 2, the 
Manager will evaluate other options for the Property and communicate a further proposal during 

To the With a To: 
Arthur J. Goolsby Ivan Killen 

Fax: 
m E-mail: 

YOUR PROMPT ATTENTION TO THIS MA TIER IS EXTREMELY IMPORT ANT 
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PINEY CUMBERLAND RESOURCES, LLC 

CONSERVATION PROPOSAL 

In Gen eral: Piney Cumberland Resources, LLC (the "Subsidiary") owns property (the 
which could potentially produce significant income tax benefits if it is permanently 

preserved through the record ing of a conservation easement. This summary explores the structure, 
economic potential and projected returns for this conservation strategy (the "Conservation 

Location: The Property is located outside the c ity lim its of Spencer, Tennessee, in a moderately 
d iverse rural area that is used for residential development and agriculture. It is close to Fall Creek 
Falls State Park in Van Buren County Tennessee, one hour and fifteen minutes from Nashv i l le, 
Knoxvi  lle, and Chattanooga. Primary access to the Property is from Tennessee Highway 30. The 
University of Tennessee is located in Knoxvi lle, Tennessee, approximately 40 m i  les from the 
Property. 

Property: The Property consists of ±43 9.86 acres of vacant land comprised of gently sloping 
and ro lling terrain. The overall  access and frontage of the Property is excellent as it fronts a state 
h ighway. Fall Creek Falls State Park adjoins the Property 's west side, thus allowing access to the 
park. 

Th e Area: The Cumberland Plateau continues to experience sign ificant economic growth despite 
the current economic climate. The Property's local economy has its foundation in the Chattanooga 
Area, which is undergo ing continuing expansion. Completion of a Global Alstom factory and the 
opening of a Vo lkswagen manufacturing fac il ity have created a strong real estate market as many 
new jobs in the area have positioned people to move or consider moving to the area because of such 
job placement and other available opportun ities. 

The Cumberland Plateau has become a favorite choice of res idents in the surrounding area for their 
resort second homes. In addition, several successful national marketing campaigns have resulted in 
significant world-wide demand for Tennessee mountain and lake property, especially in the Plateau 
region. Economic growth and demand for property are supported in the area by a number of 
favorable factors. Tennessee has no state income tax, very low real estate taxes, low uti l ity bills and 
low construction costs. Insurance rates are also below the national average. There are no personal 
property taxes. Well-distanced from the hurricane concerns of the southeast and Gulf coasts, m iddle 
Tennessee's weather is generally considered very moderate. You can enjoy the beauty and recreation 
of all four seasons while escaping the frigid winters of the north and the scorching summers of the 
south. With less than 12 inches of annual snowfall, there's  just enough winter for a family to enjoy 
the occasional beauty of a snow-kissed landscape and a cozy evening in front of their fireplace. 

What is a Conservation Easement?: Conservation easements provide for the preservation of 
property by permanently restricting development, commercial, industrial and other intrusive uses on 
the protected property. Typically used by landowners to permanently preserve existing natural 
environments and agricultural uses, conservation easements are a private action taken on private land 
that creates a legally enforceable land preservation agreement between a landowner and a quali fied 
land protection organization such as a land trust that is empowered and willing to enforce such 
agreement. Following the recording of a conservation easement, the existing owner of the land 
remains the owner, and the property can be bought and sold. Use of the property, however, is 
permanently restricted by the terms of the easement. Donors who fo llow the requirements set forth 
i n  § 1 70(h) of the Internal Revenue Code may be eligible for a federal i ncome tax deduction equa l to 
the value of their donation. The value of the easement donation, as determined by a qualified 
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CONSERVATION PROPOSAL 


Continued 


appraiser, equals the difference between the fair market value of the property before and after the 
easement takes effect. Conservation easements are considered by the IRS to be charitable 
contributions, and the easement must satisfy one or more of the IRS' criteria for conservation 
purpose to qualify for the special tax incentives. 

US & State Income Tax Benefits: Current federal tax law limits the available charitable 
contribution deduction for calendar year 20 I 2 relating to conservation easements to 30% of an 
individual ' s  contribution base or 1 0% of a corporation's taxable income (subject to certain 
adjustments) for such year. Any excess deductions can be carried forward for up to an additional five 
years. In addition to the federal tax consequences described above, prospective Members should 
consider potential state and local tax consequences of the Conservation Strategy. Each prospective 
Member is advised to consult his own tax advisor for advice as to any state and local taxes that may 
be appl icable to him which may be affected by the implementation of the Conservation Strategy. 

Conservation Strategy: The Conservation Strategy involves the grant of a conservation 
easement to restrict forever the future development of portions of the Property. This eaÌement would 
extinguish certain development rights in perpetuity, restricting future use to agricu ltural endeavors, 
passive recreation and certain other reserved rights defined withi n  the Conservation Easement. A 
proposed easement has been generally accepted by a qualified land trust, which will regularly 
monitor the Property to enforce the easement once it is executed. 

Conservation Purposes: In order to qualify to receive the tax benefits associated with a 
conservation easement, a property must demonstrate sufficient conservation purposes. The Property 
offers numerous conservation purposes including preservation of natural habitats and open space 
which provides scenic enj oyment to the general public and yields a s ignificant public benefit. These 
purposes are documented in a Baseline Documentation Report as well as Conservation Easement 
documents prepared by the land trust. 

Member Benefits: If approved by the Members and implemented by the Company, the 
Conservation Strategy will  afford Members the right to receive allocated tax benefits in proportion to 
their  respective ownership for the tax year in which such easement is granted without regard to 
subsequent dilution . These tax benefits wi ll  be proportionately allocated to the Members of the 
Company via a Form 1 065 Schedule K- l as a Charitable Contribution to a Qualified Organization. 

Member Risks: If approved by the Members and implemented by the Company, the 
Conservation Strategy wil l  have some risks associated with it. The primary risk is that of an audit 
with an adverse or negotiated settlement that could result in the elimination or potential reduction in 
value of the income tax deduction. Certain material risks associated with the grant by the Company 
of a Conservation Easement are set forth in the Offering Summary that was previously provided to 
al l  Members. Please rev iew these risk factors in connection with your decision to permit the 
Company to pursue the Conservation Strategy . Additionally, the placement of the easement will  
remove the development rights and encumber the Property, l imiting the ab i l ity of Piney Cumberland 
Resources, LLC to generate meaningful returns other than the income tax deductions. 

Appraised Deduction Value: As discussed in the Offering Summary, the tax benefits of the 
conservation donation have been estimated in a conservation appraisal by a "qualified appraiser". A 
ful l  copy of the appraisal is available upon request. An example of the economic impact of the 
granting of a conservation easement on the Property is also provided at the end of this  proposal. 
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PINEY CUMBERLAND RESOURCES, LLC 
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Continued 

In estimating the fair market value of property, the appraiser must take into account not only the 
current use of the property, but also its highest and best use. A property's h ighest and best use is the 
h ighest and most profitable use for which it is adaptable and needed or likely to be needed in the 
reasonably near future. The highest and best use can be any realistic, objective potential use of the 
property . As a general rule, if no substantial record of market-place sales is available to use as a 
meaningful or valid comparison, the fair market value of a perpetual conservation restriction is equal 
to the d ifference between the fair market value of the property before the granting of the restriction 
and the fair market value of the encumbered property after the granting of the restriction (CFR § 
l . l 70A- 1 4(h)(3)(i)). 

Use & Management: If a conservation easement is granted on the Property, the Manager will  
establ ish rules and regulations for the use of the Property by · Members, which may include 
recreational opportunities, subject to any other commitments that may encumber the Property. The 
Manager may elect to lease the property for timber, hunting or other al lowed uses under the 
Conservation Easement. If a conservation easement is executed on the Property, the Subsid iary 
Operating Agreement provides that after four years the Manager may elect to dispose of the Property 
via donation to another charitable organization, or via a sale at a price reflecting the diminished value 
of the Property. This  action would l ikely lead to the dissolution of the Company. 

Holding Costs: A working capital and reserve fund has been established as defined in the 
Offering Summary of approximately $238,495 . These funds are believed to be sufficient to carry the 
Property through the granting of a conservation easement and for a passive holding period 
subsequent to the grant. Costs expected to be incurred in the execution of this strategy include a 
stewardship contribution, appraisal costs, project management expenses, minor property 
improvements, property taxes, accounting and insurance. 

Potential Economic Effects for Members of Cumberland LLC 

Property Location: 
Net Conservation Area: 

Net Conservation value per Appraisal 
Net Conservation value per acre 

Total federal income tax deduction 

Piney Cumberland Holdings, LLC 
Jeffrey A. Pettit 
Tonya K. Pettit 

(95.959596%) 

(3.838384%) 

(0.202020%) 

Van Buren County, Tennessee 
± 439.86 Acres 

$ 1 0, 1 32,000 

$23,035 

$1 0,132,000 
$9,722,626 

$388,905 

$20,469 

Potential Economic Effects for Mem bers of Cumberland LLC 

Federal income tax deduction per Unit of Ownership $1  0,132 
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