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HARDCOPY 

IN REPLYING 

PLEASE QUOTE 

FW-3749 

RECE\VED 
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Pursuant to the Court's Post-Hearing Orders, dated Feb. 13,2015, and Feb. 20,2015, the 
Division of Enforcement hereby re-asserts its offer of DOE Ex. 84 (Ex. 84) (a copy of which is 
attached hereto). Respondents objected to Ex. 84 on the grounds of"foundation, misleading, and 
relevance." See Respondents' Objections to the Commission's Exhibit and Witness Lists, filed 
Jan. 20, 2015 ( .. Respondents' Objections-·), and Respondents' Reply in Further SuppOit of Its 
Objections, filed January 30, 2015 ("·Respondents Further Reply"). 

Ex. 84 is a simple chart comparing hypothetical costs of an investment in a N o  

Transaction Fee ("NTF") mutual fund to the costs of an investment i n  a Transaction Fee ("TF") 
mutual fund. TF mutual funds frequently have lower expense ratios than NTF mutual funds, as 
Respondent Mark Robare admitted at the hearing. (Tr. p. 485,lines 7-22.)

1 

As a preliminary matter, the CoUit's October 7, 2014, Order Setting Prehearing Schedule 
and General ?rehearing Order ("?rehearing Order'") made clear that "unless genuine 
authentication or reliability issues exist, it is generally unnecessary for a party to lay a foundation 
for the admission of an exhibit or to call a document custodian as a witness." Prehearing Order, 
at 3. SEC employee John Farinacci created the chart, as the Division stated in its Response to 
Respondents' Objections to Division·s Witnesses and Exhibits, filed Jan. 27,2015 (" Division's 
Response'} As there were no issues of genuine authentication or reliability with Ex. 84,the 
Division was not required to call Farinacci as a witness. If Respondents had a genuine 
authentication or reliability issue with Ex. 84, they could have called Farinacci to the stand to 
question him about it. 

Respondents also objected to this exhibit on the grounds of it being misleading and 
irrelevant. Respondents complained that their investment strategy was not an issue in this case. 

ln the Division's Response, the Division agreed: the suitability or benefit of Respondents' 
strategy of investing their clients· funds in NTF mutual funds was not an issue. 

Copies of transcript pages referenced in this le!!er are al!ached. 



V onderHeide 

The Honorable James E. Grimes 

February 26, 2015 

Page Two 

Yet it is Respondents who have continually made their investment strategy an issue. For 
example, in Respondents' Pre-hearing Brief, filed Jan. 26, 2015 ("Respondents' Brief'), 
Respondents stated that they used NTF funds in their model portfolios because they allowed 
Respondent The Robare Group ("TRG") ·'to control the amount of fees incurred by its clients 
and, in turn, increase their ultimate return on their inveshnent. Fee control is a primary pillar of 

the Robare Group's approach to investing and selection of client inveshnents." Respondents' 
Prehearing Brief, at 3. In Respondents' Further Reply, filed Jan. 30, 2015, Respondents argued 
that TRG's business model and approach to investing would necessarily include a desctiption of 
the NTF mutual funds "and why the firm uses them", without explaining why its business model 
and investing approach would be relevant evidence to any issue in the case. At the hearing, 
Robare testified more than once that they used the NTF funds, in lieu of the TF funds, because 
they were "cheaper" to use. (Tr. p. 307, lines 11-14; p. 308, lines 7-10.) 

Thus, it is because Respondents continually "opened the door" on this issue that the 

Division was prompted to offer Ex. 84. Ex. 84 demonstrates that NTF mutual funds are not 
necessarily the "cheaper" option for clients: NTF funds generally have higher expense ratios, 
which Robare admitted. (Tr. p. 485,lines 7-22.) IfTRG rebalances its investors' pottfolios only 
one to two times a year (Tr. p. 306, lines 4-9), and if the transaction fees were $35 per buy or sell 
(seeTr. p. 485,line 23- p. 486, line 14), rebalancing transactions costs would only be $70 to 
$140 per year per mutual fund. Those minimal transaction fees per fund, combined with the 

lower expense ratios ofTF funds, would make a TF mutual fund investment less expensive than 
the NTF mutual fund. 

Finally, the Court already determined the relevance of whether NTF or TF funds might 
be "cheaper" for investors. On cross-examination, Robare conceded that this was possible. (Tr. p. 
489, line 5- p. 490, line 3.) But before Robare answered the question, his attorney objected, on 
the grounds of relevance. The Court overruled the objection. (Tr. 489, lines 5-17.) 

Ex. 84 mathematically expresses what Robare testified to, over objection. Ex. 84 is, 
therefore, well-founded, relevant, and not misleading and ought to be in the record. 

For these reasons, the Division respectfully requests that the Court oven-ule Respondents' 
objections to Division's Exhibit 84 and admit the exhibit. 

cc: Alan Wolper 
Heidi 
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that that puts that portfolio back into the o rig in al 

balance or risk parameters that the portfolio was 

designed to be in. 

Q flow frequently do you go about the process of 

rebalancing these eight to ten portfolios that y'all 

hnvc? 

A Typically, it can be once a year, sometimes 

twice a year, depending upon the movements in the 

markets. 

that large cap cor e. So in our mutual fund portfolio, 

we might have less large c ap core as it 's represented 

in the stock that t hey already own. 

Q Okay. So I appreciate the diversion. We 

were talking about transaction fcc funds versus NTF 

funds. And you started talking about the differences 

practically that n customer experiences based upon

you just mentioned rebalancing, and that's when I 

stopped you. 

A Yeah. Rebalancing. 

Q So you use funds in your portfolio? 

A Yes. 

Q Why? 

A Because the y're che aper to usc. 
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we did the historical trading on those portfolios and 

found that even if you could get a transact ion fcc fund 

on every one of those, that the transactions created 

probably three times the cost that the differential 

between a no transaction fcc fund and a transaction fee 

fund would have as an internal expense. 

Q Okay. But you made a conscious decision to 

populate your portfolios with NTF funds, nontransaction 

fee funds, because that was cheaper for your clients? 

A That's exactly why we did 

Q Do you care about that, Mark? Is it 

important to you that you offer something to your 

client that you believe to be cheap? 

A It is important. I mean, I read every one of 

the prospectuses. I know what the expense ratios are 

and what the share alternatives are. So when we're 

closing funds for clients, we're choosing the best 

funds in the clients' best i nte rests. 

Q Let's get something out of the way. You have 

knowledge that as an investment advisor you haven 

fiduciary obligation to your customers? 

A l do. 

Q And that means to operate in their best 

interest? 

A Yes, that does mean that. 

Page 309 

Q You acknowledge and accept that 

responsibility? 

A l do. 

Q Okay. Notwithstanding the fact, you use NRS 

and other consultants to help you? 

A Tiwt's co rre ct. 

Q So this is your obligation to make sure that 

you do this very well? 

A Yes. 

Q All right. Now, you're familiar with the 

document or documents that are sort of at the root of 

this case, the two agreements with Fidelity, the one 

from 2004 and the one from 2012, right? 

A Yes, I am. 

MR. WOLPER: All right. Can you pull up 

Respondents' Exhibit I. 

BY MR. WOLPER: 

Q No w, there's Respondents' Exhibit 1, 

commission schedule and servicing fee agreement. 

Arc you familiar with this document? 

A l am. 

Q If you go to page 3, you can see the 

signatures on there. That's you at the upper right, 

right? 

A Th at 's correct. 

10 Q Okay. Now, you use in your portfolios NTF 


11 funds, right? 


12 A Correct. 


Q Nontransaction fees funds, correct? 

A We do always have. 

Q Exclusively or predominantly? 

A I would say exclusively. Now, a client can 

17 come to us with a portfolio where they've already got 

some investments . They might have some of their 

19 company stock that they got through NUA. They may have 

other investment pieces and there may n ot be a reason 

21 to sell those pieces or the y may want to h ang on to 

22 those pieces. So we will put the port fo lio togethe r 

aroundthat core holding . 

So to g ive you an example, if s ome body had 

Chevron stock and other large companies, we might call 

Page 307 

11 

12 

13 

Q Why? 

A Well, there's a number of reasons why. One 

is, if you looked at the funds that were available on 

18 theNTF plat form , many of them don't even have a TF 

19 equivale nt, and those th at do most of the time, it's a 

20 million-dollar minimum dep os it. 

21 So the NTF alternat ive is not even an 

22 availability. We actually did some back t est ing on 

23 clients that had the same portfolio for the last ten 

years, applied the 35-dollar transaction fee that 

Fidelity would charge our clients per trans action, an d 

78 (Pages 306 to 309) 
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A I knowthat Fidelity have an advisor class 

that arc transaction fees and pay a 12b-1. 

Q Fidelity? 

A Fidelity does. 

Q Okay. Non-Fidelity funds, non-Fidelity 

mutual funds, arc those when they're nontransaction 

fcc, those arc the ones that have a 12b-l fcc but not 

the transaction fee; is that right? 

A Okay. State that question again. 

Q Yeah, it was a pretty bad one. 

Sometimes one mutual fund can have two share 

classes; is that right? 

A Multiple share classes. 

Q Multiple share classes. They have a share 

class where you pay a trans action fee. They can also 

have a share class where there is no transaction fee; 

is that right? 

A Yes, and others. 

Q And others, right. There's a lot of share 

classes, but those are two categories of mutual fund 

shares? 

A That's two of many. 

Q Of, like, the same fund, I mean, it could be 

one fund, and they've got these different classes of 

shares? 

Page 485 

A Correct. 

Q So when you're looking at the fund and what 

its investment strategy is, that investment strategy 

would apply to the whole fund, but then you can pick 

which share class you want to buy out of that fund? 

A Within certain parameters, that's true . 

Q Okay. And so looking at those kinds of 

funds, the fund that has different share classes, if 

there is a 12b-l fee, it's generally going to be 

affiliated or come into play in the NTF share class; is 

that right? 

A Generally, that's tn1c. 

Q Okay. And because of that, Ill Ill's going to 

have the tendency to make expense ratios for the NTF 

funds higher than the transaction fee funds? 

A but it has no transaction cost, 

either. 

Q Okay. So that's one feature as to which way 

you pick the funds to huy is you can pay the 

transaction fcc, but you get a lower ratio with 

that fund; is that right? 

A Correct. 

Q And a transaction fee for a fund, one 

say, like, SSO for the purchase? 

A Under the agreement that we it was a 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Page 486 

35.-dollar purchase. 

Q That's the agreement with Fidelity, right? 

A Yes. 

Q Olmy. So if you had an advisory client that 

wanted to buy a transaction fcc fund as part of their 

asset- or not the client because you're the 

one picking the fund. 

So if you were going to do that for a client 

and you picked a transaction fee fund, the client would 

to pay SJS for you to buy that fund in their 

account; is that correct? 

A That's correct. 

Q Then the SJS go to fidelity? 

A That's correct. 

Q Okay. 

A That's assuming that a transaction fee fund 

would be available for that client. 

Q Right. But I'm talking about a mutual fund 

that has both share classes so that you could pick -

A No. You can have both share classes. It 

doesn  mean that that client qualifies for both share 

classes. 

Q Okay. 

A In many of those transaction fcc funds, the 

minimum deposit is a million dollars before you can 
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purchase a transaction fee fund. 

Q But that's not true for all transaction fcc 

funds, is it? 

A In the NTF universe, when we' re looking at 

NTF funds and the share classes within those NTF funds, 

that's more true than it's not true. 

Q But there are funds out there where the 

trnnsaction fee fund purchase does not have a million 

dollar minimum requirement, right? I'm just saying in 

the rcnlm of the 6600 mutual funds that you look at. 

A Of those 6600 funds? 

Q Yes. 

A Very rare. 

Q But they exist? 

A Yeah, they exist. 

Q Okay. Yesterday you mentioned there was an 

analysis that you did to determine that the costs to 

your clients were lower if they went with the no 

transaction fee funds? 

A That's correct. 

Q When was that analysis done? 

A That analysis was done probably six or eight 

months ago. 

Q Who did it? 

A We did it. I had Jordan Edwards do it. He's 

42 (Pages 484 to 48 7) 
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1 the CF A in our office. 

2 Q He wasn't the one that did Respondents' 

3 Exhibit 40s, was he? 

4 A No, it was not. 

5 Q Do you know who did Respondents' Exhibit 40? 

6 A I believe- I don't know for sure. I 

7 believe that that was Jack. I'm not for sure. 

8 Q Okay. 

9 A I know that Jordan did the other one because 
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1 would be 

2 Q But it is possible? 

3 A Possible, but improbable. 

4 Q Ok.'ly. And I just want to clear this up, too. 

5 I think you snid that you rebalance your clients' 

6 portfolio to keep them in line with the model that you 

7 have? 

8 A Correct. 

9 Q Depending on if it's equity or conservative 

I directly asked him to do it and he reported back to or whatever? 

A Right.me. 

Q And you asked him to do it as a part of this Q And that you do this- was it, like, one or 

case; is that right? 13 two times a year; is that right? 

A Yes. 14 A That's correct. 

Q Do you know whether or not be examined Q I want to ask you again about some of the 

okay. I'm sorry. I think you said that that was the 16 agreements that we looked nt this morning. So I need 

first time that analysis had ever been done by anyone for you to turn to Respondents' Exhibit 17. Actually 

18 at your office? 18 go on back before that to 16, please. I'm sorry. 

A Right. This is the letter agreement between your 

20 Q Do you know whether or not that analysis 

21 examined every single one of your clients and every 

22 single fund? 

20 firm and Triad for the commissions? 

21 A Correct. 

22 Q And on page 2, we talked about the provision, 

A No. It examined one portfolio and it second bullet point that says: As you are aware, Triad 

24 examined one client. That client who would have had is responsible for supervising your outside RIA 

25 the same portfolio during the duration. business. 
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1 Q Okay. 1 Do you see that paragraph? 

2 A So that was at the portfolio level which 2 A I do. 

Page 491 

3 would be like any other client that was pretty much in 

4 the same portfolio. 

5 Q Okay. you agree that it is possible 

6 that some clients with large mutual fund holdings that 

7 a transaction fund fcc fund- transaction fcc fund, 

8 could be less expensive for them in the long run'! 

9 MR. WOLPER: Let me object to the relevance, 

10 Your Honor. 

11 JUDGE GRIMES: What's the relevance? 

12 MS. FRANK: They have raised this issue that 

3 Q That's referring to another agreement, is it 

4 not? In other words, there's another contract with a 

5 provision that talks about Triad supervising your RIA 

6 business; is that right? 

7 A I believe there is another supervisory 

8 agreement. 

9 Q Ok.1y. And is that supcn•isory agreement

10 if you can look over- I guess we'll just go to 

11 ·Exhibit 17 now, Respondents' Exhibit 17. 

12 Well, let me ask you this. Enrlicr this 

they arc picking no transaction fee funds for 

clients because the cost is cheaper and it's not always 

cheaper and I'm just trying to-

13 morning, you mentioned that you thought there was an 

14 earlier version of it. Was it this ouc that's 

15 Respondents' Exhibit 17, or was it the registered 

16 JUDGE GRIMES: I'll allow the question. I'll 

17 give it the weight it's due. 

18 BY MS. FRANK: 

16 investment advisor agreement? 

17 A It was No. 17. 

18 Q 17. Okay. So No. 17 is dated in November of 

19 '08?Q I'm just wondering, isn't it possible that 

20 there arc some clients for whom a transaction fcc 

21 purchase investment in a transaction fcc fund could, in 

22 fact, be less expensive because the expense ratio would 

23 be lower and they might not have very many transaction 

20 A Correct. 

21 Q But you're pretty sure there was an earlier 

22 version of this? 

23 A I'm pretty sure there was an earlier version. 

fees? 24 Q It would have to be because you were 

A There's a whole realm of possibility, but 25 functioning as a registered representative about the 

43 (Pages 488 to 491) 
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UPS CampusShip: View/Print Label 

1. 	 Ensure there are no other shipping or tracking labels attached to your package. Select the 
Print button on the print dialog box that appears. Note: If your browser does not support this function 

select Print from the File menu to print the label. 

2. 	 Fold the printed label at the solid line below. Place the label in a UPS Shipping Pouch. If you do 

not have a pouch, affix the folded label using clear plastic shipping tape over the entire label. 

3. 	 GETTING YOUR SHIPMENT TO UPS 
UPS locations include the UPS Store®, UPS drop boxes, UPS customer centers, authorized 
retail outlets and UPS drivers. 
Schedule a same day or future day Pickup to have a UPS driver pickup all your CampusShip 

packages. 
Hand the package to any UPS driver in your area. 
Take your package to any location of The UPS Store®, UPS Drop Box, UPS Customer Center, UPS 

Alliances (Office Depot® or Staples®) or Authorized Shipping Outlet near you. Items sent via UPS 
Return Services(SM) (including via Ground) are also accepted at Drop Boxes. To find the location 
nearest you, please visit the Resources area of CampusShip and select UPS Locations. 

Customers with a Daily Pickup 

Your driver will pickup your shipment(s) as usual. 
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