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The Division of Enforcement ("Division") respectfully moves the Court, and 

submits this memorandum of law in support of that motion, to strike Professor Steve Thel's 

Expert Report, Jan. 5, 2015 ("Thel Report''), and to preclude Professor Thel's testimony. 

PRELIMINARY STATEMENT 

This case is about whether investment advisers-Edgar R. Page ("Page") and 

PageOne Financial, Inc. ("PageOne"}--satisfied their fiduciary duties to fully and openly 

disclose all real and potential conflicts of interest presented by the United Group of 

Companies, Inc.'s ("UGOC") acquisition of PageOne stock (and the terms of that 

acquisition), as required by the Sections 206(1) and (2) of the Investment Advisers Act of 

1940 ('�Advisers Acf'). 1 Specifically, Respondents needed to inform their clients-

especially the clients that they were recommending invest in funds managed by UGOC 

("Funds")-of the acquisition and its terms. Respondents admit that they did not. 2 Instead, 

they argue that they "over-disclosed" by describing conflicts that did not actually exist in 

order to avoid disclosing those that did. In support of their position, Respondents seek to 

introduce the Thel Report and testimony from Professor Thel. 3 

However, Professor Thel' s report is replete with opinions that-because they are 

foreclosed by Supreme Court and Commission precedent-are wholly irrelevant and 

See Division Pre-hearing Brief at 1; Amended Order Instituting Proceedings 
("OIP"), ,, 2, 4, 23, 31. 
2 See. e.g., Div. Ex. 94 at 5 (Respondents Wells Submission noting that 
Respondents disclosed "referral fees" and that Page was paid as "consultant," not because 
these were true, but to "put[] investors on notice of a financial relationship between Mr. 
Page and United without prematurely revealing nascent merger negotiations); Div. Ex. 97 
at 3 (Respondents' Supplemental Wells Submission acknowledging that the conflicts 
PageOne disclosed to its clients were "technically different from the one that may have 
been created by the negotiations with United") (emphasis in original); see also Answer to 
OIP,, 33 (admitting that Page did not tell his clients about the promissory notes). 
3 A copy of the The I Report is attached hereto as Exhibit A. 

1 
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unreliable. First Professor Thel opines that ( 1) "[i]t is appropriate'' for parties to merger 

negotiations to keep those negotiations secret. (Thel Report at 1.) This opinion might be 

true in the non-fiduciary context of a listed company making disclosures to the public. 

However, it is manifestly untrue where, as here, the merger negotiations involved an 

investment adviser and created a real (or even potential) "conflict[] of interest which might 

incline a[n] investment adviser-consciously or unconsciously-to render advice which 

was not disinterested" to his clients. SEC v. Capital Gains Research Bureau. Inc .. 375 U.S. 

180, 191-92 ( 1963 ). Indeed, under Capital Gains and its progeny an investment adviser has 

to disclose every single conflict or potential conflict regardless of whether they might arise 

in the context of merger negotiations or not. The Commission recently unambiguously 

confinned this point, holding that, "Capital Gains repeatedly emphasized an adviser's 

fiduciary duty to disclose 'all conflicts of interest'." In the Matter of Montford and Co .. 

Inc., lA Rei. No. 3829, 2014 WL 1744140, at *15 (May 2, 2014) (Commission Op.) 

(emphasis added), quoting Capital Gains, 375 U.S. at 191-92. Plainly such a conflict 

existed here because Respondents insisted on continuing to recommend the UGOC Funds, 

while taking money for the acquisition from UGOC. Of course, had Respondents simply 

refrained from recommending the Funds during the pendency of the acquisition, the issues 

before this Court would different, but they did not. 

Second, Professor Thel argues that Respondents' disclosures where not 

"[m]aterially [m]isleading." (Thel Report at 4.) Again, this opinion is foreclosed by 

Capital Gains. That case and its progeny-including Commission precedent-hold that 

conflicts of interest between an investment adviser and his client are�� material and all 

of them (even potential conflicts) must be disclosed. 

2 
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Professor Thel' s Report simply ignores these realities. The Report does not address 

the type of conflicts investment advisers are required to disclose to their clients (and 

potential clients) or the materiality of those conflicts under the Advisers Act, the only 

statute at issue in this case. Instead, the Thel Report conflates (without making it clear that 

it is doing so) the duty of disclosure owed by an investment adviser, on the one hand, and 

the duty owed by a public company (and materiality standards for that disclosure) to its 

invitors under the Securities Act of 1933 and the Securities Exchange Act of 1934, on the 

other. From that flawed analysis, the Thel Report concludes that the acquisition of an 

investment adviser only presents a material conflict if the acquisition was probable to 

conclude and would present a conflict if it did conclude. The Thel Report's future looking 

analysis entirely misses the point. The Advisers Act looks to whether a conflict or potential 

conflict existed at the time of the investment recommendation. If it did, the adviser must 

disclose it. Professor Thel 's Report compares apples to oranges and, in this respect, his 

methodology is entirely unreliable. 

LEGAL STANDARD 

The Court "shall exclude all evidence that is irrelevant [or] immaterial. . . .  " Rule 

of Practice 320. "The Supreme Court has made clear that judges have broad discretion in 

determining whether to admit or exclude evidence, and this is particularly true in the case 

of expert testimony." In the Matter of Scott G. Monson, IC Rei. No. 28323, 2008 SEC 

LEJ(I S  1503, at *22 (June 30, 2008) (Commission Op.) (citations and quotation marks 

omitted). Moreover, in determining whether evidence is irrelevant or immaterial, 

Administrative Law Judges look to federal law and reference the Federal Rules of 

Evidence. See In the Matter of Miguel A. Ferrer, AP Rei. No. 730, 2012 WL 875143 7, at * 
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5 n.l (Nov. 2, 2012) (Murray, CALJ) ("The Commission's case law is that the Federal 

Rules of Evidence do not govern Commission proceedings, however, they are often used a 

reference poinf'). 

"[A]lthough testimony concerning the ordinary practices in the securities industry 

may be received ... to evaluate a defendant's conduct against the standards of accepted 

practice," SEC v. Tourre, 950 F. Supp. 2d 666, 675 (S.D.N.Y. 2013), an expert's opinion is 

admissible only if it is relevant and reliable. See SEC v. Shanahan. 07 Civ. 270 (JCH), 

2010 WL 415267, at ** 3-4 (E.D. Mo. Jan. 26, 2010), discussing Daubert v. Merrell Dow 

Pharmaceuticals. Inc., 509 U.S. 579 ( 1993) and citing Lauzon v. Sen co Products, Inc., 270 

F.3d 681, 686 (8th Cir. 2001).4 As the Lauzon Court noted: 

First, evidence based on scientific, technical, or other 
specialized knowledge must be useful to the finder of fact in 
deciding the ultimate issue of fact. This is the basic rule of 
relevancy ... Third, the proposed evidence must be reliable 
or trustworthy in an evidentiary sense, so that, if the fmder of 
fact accepts it as true, it provides the assistance the fmder of 
fact requires. 

Lauzon, 270 F.3d at 686 (emphasis added and citations and quotation marks omitted). 

Where the expert's opinion "is so fundamentally unreliable that it can offer no assistance," 

it should be precluded. Shanahan, 2010 WL 415267, at *5. In addition, experts may not 

provide testimony "encompassing an ultimate legal conclusion." Tourre, 950 F. Supp. 2d 

at 675, quoting United States v. Bilzerian, 926 F.2d 1285, 1295 (2d Cir. 1991). The party 

seeking to introduce the proffered expert testimony bears the burden of establishing, by a 

4 Daubert focused "on the admissibility of scientific expert testimony." SEC v. 
Mannion , 10 Civ. 3374 (WSD), 2013 WL 1291621, at *7 (N.D. Ga. Mar. 25, 2013). 
However, the Supreme Court later extended its analysis there "to experts who are not 
scientists." ML., citing Kumho Tire Co. v. Carmichael, 526 U.S. 137 (1999). 

4 
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preponderance of the evidence, that all requirements have been met. United States v. 

Williams. 506 F.3d 151, 160 (2d Cir. 2007) (citations omitted). 

ARGUMENT 

1. Sections A & C of the The/ Report: Professor The/'s Opinions Concerning 
the Secrecy of Merger Negotiations and Materiality are Foreclosed by 
Binding Legal Precedent 

In SEC v. Capital Gains Research Bureau. Inc., the Supreme Court pronounced the 

rule, now blackletter law, that an investment adviser must infonn its clients of all potential 

and actual conflicts of interest. As the Court noted: 

[t]he Investment Advisers Act of 1940 thus reflects a 
congressional recognition of the delicate fiduciary nature of 
an investment advisory relationship, as well as a 
congressional intent to eliminate, or at least to expose, all 
conflicts of interest which might incline a[n] investment 
adviser-consciously or unconsciously-to render advice 
which was not disinterested. 

375 U.S. 180, 192 (emphasis added and quotation marks omitted). 5 Moreover, investment 

advisers are not allowed to hide any facet of a conflict (or potential conflict) from their 

advisory clients: "[W]hat is required is 'a picture not simply of the sho[p] window, but of 

the entire store . . .  not simply truth in the statements volunteered, but disclosure." ld. at 

201. 

Thus, Capital Gains and its progeny have consistently stood for the proposition that 

every conflict (or even potential conflict) of interest is material as a matter of law both 

before the federal courts and the Commission. See Vemazza v. SEC , 327 F.3d 851, 859 

(9th Cir. 2003) ("It is indisputable that potential conflicts of interest are 'material' facts 

5 Such a conflict arises, at least, when, "advice to a client might result in fmancial 
benefit to the adviser-other than the fee for his advice-'that advice to a client might in 
some way be tinged with that pecuniary interest (whether consciously or) subconsciously 
motivated . . . .  ". Id. at 188. 

5 
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with respect to clients and the Commission'); SEC v. Slocum. Gordon. & Co., 334 F. 

Supp. 2d 144, 182 (D.R.I. 2004) ("Potential conflicts of interest are always material") 

(emphasis added); In re Stein , IA Rei. No. 2114, 2003 WL 1125746, at *7 (Mar. 14, 2003) 

(Commission Op.) ("for a fiduciary . .. the disclosure of potential conflicts of interest is 

fundamental to preserving the integrity of the relationship with the clienf'). As the 

Commission has held: 

An adviser has a duty to render disinterested advice to his 
client and to disclose information that would expose any 
conflicts of interest. Indeed, disclosure is reauired even 
where there is only a potential conflict. 

In the Matter of Kingsley. Jennison. McNulty & Morse. Inc., lA Rei. No. 1396, 1993 WL 

538935, at *3 (Dec. 23, 1993) (Commission Op.) (emphasis added). Recently the 

Commission made the point even more explicitly: 

Contrary to Respondents' claim, the Court in Capital Gains 
repeatedly emphasized an adviser's fiduciary duty to 
disclose 'all conflicts of interest' not just those created by an 
illicit quid m:g guo agreement. 

In the Matter of Montford and Co .. Inc. , lA Rei. No. 3829, 2014 WL 1744140, at *15 (May 

2, 2014) (Commission Op.) (emphasis added), quoting Capital Gains. 375 U.S. at 191-92. 

Thus, the only questions that are relevant in this Advisers Act case are: (1) did the 

adviser's relationships present a potential for conflict with the interest of his clients; (2) did 

the adviser fail to fully and openly describe those conflicts; and (3) did the adviser do so 

knowingly, recklessly, or merely negligently. 6 Plainly, the relationship between Page and 

6 Indeed, because an adviser has a fiduciary duty to disclose all conflicts, courts 
have held that the mere failure to disclose without more constitutes a violation of 
Advisers Act Section 206(2). See SEC v. Slocum. Gordon. & Co., 334 F. Supp. 2d at 
183-4 (holding that even though defendants acted without scienter they were liable for 
violating Section 206(2) merely because their fiduciary duty "compelled disclosure" even 
of potential conflicts that "could have occurred to the detriment of clients"). 

6 
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UGOC presented such conflicts: Page was advising his clients to invest in UGOC-

managed funds, while at the same time receiving acquisition payments from the Funds' 

manager. 7 Thus, Respondents were obligated to tell their clients the full truth about the 

acquisition. 8 

Professor Thel's opinion that it is "appropriate" to keep the acquisition secret turns 

these precedents-requiring full disclosure-on their head. Surprisingly, Professor Thel's 

report does not even address disclosure obligations in the contexts of the Advisers Act or 

the investment advisory industry. Instead, he cites exclusively to precedent holding that 

under Section 1 O(b) of the Securities Exchange Act of 1934, public companies are not 

necessarily required to disclose merger talks as long as what they do say they say 

truthfully. 9 (Thel Report at 1-3.) However, those authorities merely stand for the well-

worn proposition that, under Section 1 O(b ), "[ s ]ilence, absent a duty to disclose, is not 

misleading." Basic v. Levinson, 485 U.S. 224, 239 n. l7 (1988). 

But, Capital Gains and its progeny-precisely because they impose just such a duty 

to disclose-require far more of communications between investment advisers and their 

clients. Nonetheless, throughout his report, Professor Thel repeatedly confuses the duties 

7 To say nothing of other facts, which exacerbated Page's conflicts: (1) that he 
committed to raise $20 million for the Funds; (2) that he was obligated to repay all the 
acquisition payments if he and UGOC could not complete the acquisition, and (3) that 
Page knew that UGOC was illiquid and, thus, unlikely to be able to continue the 
acquisition payments without investments from his clients. (See OIP, �� 2, 10, 14, 15, 
36.) 
8 See Capital Gains. 375 U.S. at 201. 
9 See Thel Report at 2 (citing Flamm v. Eberstad, 814 F.2d 1169, 1176 (7th Cir. 
1987) (discussing materiality of merger negotiations under Section IO(b)), abrogated by 
Basic. Inc. v. Levenson, 485 U.S. 224 (1988)); Securities Act Rei. No. 6835 (May 18, 
1989) (discussing public companies' obligation to disclose preliminary merger 
negotiations)). 
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that a public company owes to its investors with those an investment adviser owes to its 

clients. For example, Professor Thel cites to four cases for the proposition that, in the 

merger context, "[ d]isclosure may in fact be more misleading than secrecy so far as 

investment decisions are concemed."10 Each of those cases however, addressed whether, 

under Section 10(b), a public company must inform its investors of nascent merger talks, 

not, whether an investment adviser must inform its clients that it is in the process of being 

acquired by the manager of the very funds he is recommending they invest in. Page was an 

investment adviser-not a public company with stock trading on the public markets-and, 

thus, was required to be fully open about his conflict. 11 

That the law requires such a degree of openness of investment advisers reflects the 

delicate fiduciary relationship between an investment adviser and his clients. In short, it 

allows the clients to decide for themselves what is important. Again, the Commission has 

recently confirmed this point: "[D]isclosing such conflicts . . .  allows clients to evaluate 

overlapping motivations . . .  in deciding whether an adviser is serving two masters or only 

one," the client. Montford, 2014 WL 1744140, at *15, quoting Capital Gains, at 196 

(quotation marks omitted). The Commission went on: "As we have held it is the client, 

not the adviser, who is entitled to make the determination whether to waive the adviser's 

conflict." Montford, 2014 WL 1744140, at *16. Professor Thel's opinions, and the 

10 See Thel Report at 3 n.6, citing Reiss v. Pan American World Airways. Inc., 711 
F.2d 1.1, 14 (2d Cir. 1983 ); Greenfield v. Heublein. Inc. , 742 F.2d 751, 756 (3d Cir. 
1984), abrogated by Basic. Inc. v. Levenson. 485 U.S. 224 (1988); Staffin v. Greenberg. 
672 F.2d 1196, 1206 (3d Cir. 1982), abrogated by Basic. Inc. v. Levenson, 485 U.S. 224 
(1988). 
11 Of course, had he wanted, Page could have removed the conflict and chosen to 
remain silent about the planned acquisition simply by not recommending that his clients 
invest in the Funds. Page chose not to do that and, thus, at a minimum was obliged to 
disclose the true terms of his relationship with UGOC. 
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authorities he cites, are not contrary to the Division's position; rather they are simply 

irrelevant under the Advisers Act. 12 

Professor Thel's opinion that Respondents' conflict of interest disclosures were not 

materially misleading (Thel Report at 4.) is likewise foreclosed by Capital Gains. As 

discussed above, all conflicts of interest are material under Capital Gains and its progeny. 13 

Professor The I, however, argues that-rather than being required to disclose all actual 

conflicts-it is sufficient to disclose a "substantial conflict of interest." (The I Report at 6 ). 

In other words, Professor Thel argues that investment advisers' failure to disclose the actual 

conflicts they face is immaterial as long as advisers put clients on notice about some type of 

conflict. Again, this conclusion is contrary to the law, which states clearly that an adviser 

must disclose all conflicts and that all such conflicts (whether actual or merely potential) 

are material. It would be a strange result, indeed, if investment advisers were allowed, 

contrary to Capital Gains, to pick and choose which conflicts to disclose. It would be 

stranger still if-as Respondents urge now-investment advisers could "disclose" conflicts 

that do not actually exist, instead of ones that do. 

12 Professor Thel also notes that parties to an acquisition "almost always agree to 
keep such negotiations confidential" and that "[p]rovisions like these are ordinary and 
appropriate." (Thel Report at 2.) While that may be true in arms-length transactions, his 
opinion is irrelevant to the question of whether Respondents needed to disclose their 
arrangement to their clients under the Advisers Act. Indeed, it is axiomatic that parties 
cannot exempt themselves from the federal securities laws by contract. See, Advisers 
Act Section 215(a) [15 U.S.C. § 80b-15(a)] ("Any condition, stipulation, or provision 
binding any person to waive compliance with any provision of this title or with any rule, 
regulation, or order thereunder shall be void"). 
13 See Vemazza v. SEC, 327 F.3d 851 (9th Cir. 2003); In re Stein, lA Rei. No. 2114, 
79 SEC Docket 2390, 2003 WL 1125746 (Mar. 14, 2003); and In the Matter of Kingsley, 
Jennison. McNulty & Morse. Inc. , Advisers Act Rel. No. 1396, 55 SEC Docket 2064, 
1993 WL 538935 (Dec. 23, 1993). 

9 



 
�- I 

1/12/2 015 1 : 21 : 26 PM PAGE 63/101 Fax Server 

2. Section C(2) ofthe The/ Report: Professor The/'s Methodology is 
Unreliable 

In addition to his opinions being irrelevant to this case, Professor Thel 's 

methodology in determining whether the conflicts were "material" is unreliable. In his 

report, he states: 

While negotiations over the sale of part of PageOne were 
ongoing, the materiality of any potential conflict depended 
upon the balance of the probability that the transaction 
would be completed and the magnitude of the conflict that 
would exist if the acquisition did occur. 

(Thel Report at 5 (emphasis added).) In other words, Professor Thel looks to the future-

the probability the acquisition would be finalized and the magnitude that future conflict 

would present-to determine whether a conflict was material in the present. Under the 

Advisers Act, this is simply the wrong metric. 14 Again, Capital Gains and its progeny 

require investment advisers to determine if they face any conflicts (or potential conflicts) at 

the moment they are advising clients and, if yes, to disclose them, irrespective of their 

potential future "magnitude." 

The question for this Court is not whether the acquisition would occur, but whether 

Page had a secret motive-or the appearance of such motive-when he was advising his 

clients to invest in the Funds. Indeed, whether or not the acquisition was ultimately 

consummated is irrelevant for those purposes. At the time he was recommending the 

Funds to his clients, Page knew that UGOC was paying him to buy his finn, that he had 

committed to raise money for UGOC as part of that acquisition, and that he was on the 

14 For this proposition, Professor Thel cites to Basic v. Levinson, 485 U.S. 224 
(1988). (Thel Report at 5 n.12.) This citation might be apt in the context of when a 
public company needs to disclose a merger to the public market, but is entirely irrelevant 
to the questions presented here. 

10 
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hook to repay the promissory notes if he and UGOC could not close the deal. Those facts 

saddled him with a conflict because they motivated him-or simply presented the 

possibility of inclining him to be motivated-to recommend the investment to his clients 

from which he might benefit. Page needed to disclose these conflicts. That Page may no 

longer need to tell his clients of a conflict (here the ongoing acquisition) at some point in 

the future if it fell apart, did nothing to lessen his obligation to tell clients before it fell 

apart.1 5 

3. Section B of the The! Report: The The! Report Also Contains an 
Impermissible Opinion o[What Page Meant During his Own Testimony 

Professor Thel also opines that Page-when he testified that he did not want to 

reveal the acquisition because ��[i]t's too dangerous. It would cause thousands of clients to 

get extremely nervous if I was selling my fmn" (Div. Ex. 166 at 118:12-19)-was not 

expressing that "he thought the negotiations were important," and that, in any event, his 

fear of such disclosure was '1ypical and legitimate." (Thel Report at 3.) However, 

Professor Thel is not qualified to opine on what was in Page's mind when he testified or 

even as to what he was thinking when he made certain statements. In that regard, this case 

is surprisingly similar to SEC v. Badian, 822 F. Supp. 2d 352 (S.D.N.Y. 2011). There, 

Professor Thel attempted to testify as to what a defendant meant when he uttered certain 

phrases. The Court precluded Professor Thel's testimony, stating that "Thel is not qualified 

to testify as to what was in the defendant's mind when he used these words or phrases." 

822 F. Supp. 2d at 358; see also Highland Capital Management L.P. v. Schneider, 379 F. 

15 See also Thel Report at 5 ("I do not believe that the acquisition, if consummated, 
would have materially increased the Respondents' conflict of interest in recommending 
investment in the Private Funds to their clients") (emphasis added). Again, the metric is 
not whether there would be a greater conflict in the future than existed in the present. 
The only question is whether there was a conflict in the present. 

11 
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Supp. 2d 461,469 (S.D.N.Y. 2005) (precluding expert from offering his "speculation 

regarding the state of mind and motivations of certain parties . . . .  "). The same rule should 

apply here. 

4. Profossor The! Attempts to Offor Inadmissible Testimony About Evidence 
Law 

Professor Thel further argues that 

the importance of the acquisition negotiations cannot be 
demonstrated by asking clients of the Respondents whether 
they wish they had known of the negotiations, or whether 
they would have acted differently had they known. 

(Thel Report at 4.) However, what evidence the Division proffers to prove materiality is 

far beyond Professor Thel' s expertise. That is solely the province of the Court. Moreover, 

Professor Thel is simply wrong. Courts routinely permit investors to establish materiality 

by testifying to the information that was, or would have been, important to them at the time 

they decided to invest. In fact, even in criminal cases, investors are routinely permitted to 

answer hypothetical questions about the importance of undisclosed information to their 

investment decision.16 

5. Section D of the The! Report Offers an Impermissible Legal Conclusion 
Concerning the Definition ofthe Word "Affiliate" Under the Advisers Act 

Finally, the Thel Report seeks to provide the Court with the legal defmition of the 

work "Affiliate" under the Advisers Act and the conclusion that "[i]t is absolutely clear that 

16 See, e.g., United States v. Platten, 448 F. App'x 873, 876 (11th Cir. 2011) 
(affirming trial court's decision to allow investor to testify to the impact on his 
investment decision of information that he did not know); United States v. Laurienti. 611 
F.3d 530, 549-50 (9th Cir. 2010) (rejecting defendant's challenge to prosecution's 
examination of investors with questions about how disclosure of undisclosed facts would 
have affected investment decision); United States v. Dukes, 242 F. App'x 37, 45-46 (4th 
Cir. 2007) (affirming use of hypothetical questioning with investor about effect of 
undisclosed information). 

12 
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the Respondents and the Funds were unaffiliated within the meaning of the securities 

laws." (Thel Report at 9-10.) However-as the Second Circuit recognized in a very 

similar case-such testimony constitutes an impermissible legal conclusion. In United 

States v. Bilzerian, the District Court precluded defendant's expert from testifying as to 

what the phrase "personal funds, " meant in the context of Form I 3D, "because it related 

directly to the issue of whether Bilzerian 's actual I 3D disclosures complied with the legal 

requirements." 926 F.2d at 1295. The Second Circuit upheld the District Court's ruling. 

So it is here, where Professor Thel-abandoning all pretense of discussing industry 

custom-provides the legal conclusion that the Respondents use of the term was 

"absolutely correct." (Thel Report at 9.) This opinion is foreclosed by Bilzerian and 

should be precluded here. 

13 
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CONCLUSION 

For theforeg<)ing reasons� the Division rt-speciitlll.Y r�que�l�thut the C�ourtstrike 

Profe�sor Thcrs ReportSections A� B. C .. and D mid to:predude Pt('>l��or TheJ from 

giving any testimoiJY Oll tl1cse topics. 

Dated: January 12� 2015 
New Y<lrk� New· York 

14 
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EXIDBIT A 
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UNlTED.S'I'ATES OF.ANlERICA 
B�furelhtr 

S'�<-c"t: .. R·. 1rr1· E·�s- A.·N·o· -rJ<x····c··:"t,-.4, "' .N •. G."V·c·: o"'�ll'l.:IJs·· ... ·s· :J·(· ·)·l'i>-r 
-� �� :·

. 
t_�. ·. . . . . ... '.. }�'i . _�!.,� . . . l-'·� . J"l..,.,··. · -· i:l'. J.T-l •, : _ .. i� 

ADl\:tlNlStiL\ TIVt: PRC.>C��-111DlN(; 
File N()_ •. 3-:1 (ltl37 

In the··�1at1erof 

EDGAltR. PAGE �•nd 
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: ! 

I 

I 
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l.h•'l��-e,l�t1�Jtret.Ait\¢ by �o,unsel t���· ��e Res.ponde:nL� in the above--captk)ned:pr���i�1�lto prov.ide 
expert le$thnony �$ (o· ih� tnatt�t$ disc��ss-ed hert}tJ\.· 1· .asn l*ing·cpn1pptls�te9.;"atmy qrdji)�ry h.()url}':tate,. 
atld.Jl1Y t.'Otlipen�ation·h n9fd�pendent on my op·inior,s 9r the otitoome ofiliis·tnutte.f. 

I Jtm the I. .Mattrice \Vormser Professo.r of Law at I�ordham Un:ive.rsj)yjn.N_ew Yo��.City� :wll#rel. 
teach ctJ�u·sf.-s· in t.otiua�is.� C<tl.fJ<irat:e la\\:' �111d ��cunties re-g�dati�n� :I hav� al$d.tati��t securities ��d�iiosl 
at. the Goh•mbi� Corr�en� .N1is.�i5sippiand NYLJ.Iaw s<!h�ls . . . ���teslilil�t· \vhi�n:·d�l�rtl�n� my · · 
q�m lificat ions and • ii�cl.udes· ,��.list ,)f my ptJblications:-. is.:tppC.n:d�d .to this repp)i.-.a� �hi bit ·1.� · 

l have. testifie4 as an. ex�rt and, subrtlittect expet1 reP<>rts� dedarati"lins &ufiiflidiavhs on· c�iritrc1ct 
�aW�'. sec.�rirles rcgulatiQil, •investme-nt management:: c()fpornte··and SC(;�l�i�i{!s:·in4t}:Str}�pi"ae�i¢eJo. V�io�S · 

judicial proceedings aJ)d atbitratkms. 1-buve been retcsinedJ)y tht Uni.t�d:Strd,es go\:-eronleti1 �O-te$�i{y �l� 
nn expert i�ntum.erous cri.rnin� s�uriti�fraud eases and b}' �fl1! .. $EQt� t�stit}� 4-tt�•.n:��pe� it)_:tlU.ll1\ti'()U� 
civil an� a.dmif)iSJrcjtiv� t��ses.' A I ist oft he .IJJ<��t�rs. itt wbjclll.ht!ve �$tifi�� ¥. �r¢.xrn;rt Jl� tri�l· .or by 
d(!!P\)Sitl()!l r�C¢Utl)�� ineludjng :within .the·preccding_·fbur ).!earn,i& Up�ode<l.tQ t}li$l'�pOrt US;'EXtlibit 2. 

In. preparing_ this: re·port: l reviewed dacumenis thall �te:i\•ed :from ��ol.irisel,, tmil W:hidt:n'� •li!)_i:(.'i) 
i11 .E��hil.lit l1�. t� is J�P�lic ;w.td � bav� . . nssl.U'l'ed their alsthel'Jlicify. J �YeJtls<t done �uph :�s.�a.rch n.s J have: 
com;·idered apprOpriate�> ·The i)pinions set t6rth below·are.basedon mj: revl�\�·ut:tbese docuri.•eilts�my · 
rese�ltc.h :�nid 'IRV · ��pef:it,�ce; 

A it- is tht� approprit.lte. cus.t()m .and pr,lCi ice offX!.rl i�s ne-gotiating �·t.JqJ.arqte tJt�qwslOPll.�· .uJ 
(lgrce·to. k.e�p tl�eir ne��otic.uions $e.c:re1� 

·r. Parti.eseng�gedJn takeover-ne.gotiatiQ11$l_lave. i�ipoita.nt> lcgitin1�t¢�1d \ve.JJ .. 
knt)\�i.n itltetestS.'in·k�e:pihg�hase.·ilegotiations.confide.ntial. Ind�ed�:.n�goti�ting _patties typ.i�any 
pron1ise each"oth.er to :keep thene-¥otiations�con1idcntial, �and -lnsisttbatthose pron\is.�. b�k�pt. 

1 1 h�Jvealfs'O bee11·retained by tbc,.�{E-C to te.�tify.inatrumberoi\tases.in \\�th myJcstin1o�y 
eventually·pn�v�dn(n:n.ec:e;-;sary,iocluding.SECv�:Ca/m�s{$ .P .. flaJ; St;C.l1;.0(�hr(:N.D�.ll.��); 
m1d l·i'EC '·\ T:eiJ (D.NJ;).; . . . . . . 

1 
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2. A.Potential acquirer<does notwanfits .i�1terest.to �t1t.act oihet:biddet:s..,. fl.l�d·:w�:ts. 
to •;;wo�� beC9l1JinS, ipV(}lved-il1 a bi4ding. �·ar� Pot�mialacctttir.t!rs:aJ,nq.�t. a.l�;a}.'$ jit,sis-t ·�hat. the 
tatgel not disclose the:bid: ·and often dei.nandth�t.ttbetarg�rr1ot�eek �)therbid�� .A:mrgetf itt 11tt� 
wants 10 .asst.tre the bidder th<tt. .it win not .mi.sv.se th� .. 'b!.4 :t:o .. uttract �()IJ'l.peti)Jg .hi9<ieJ��)Jpr th�.: 
fai·lureto make su<:h assu_r.ar1c¢s ��.likely to·l�td the p(lt�ritia! actnltt'ettlti:l'(!d4¢e h�J>id ot ev¢il: 
walk away. -�lor�S(!Ver:�.the .potential. a.cquir�J' wHl J:Van.t. t� t�Vi¢Wotbe ��:e.t, s· bPok$ •a!l<J·JeCQrd�, 
and. the targ.et will.natutally wanr �he·acqwrerto keep ·

.those �6ol$•:and.recot<J$ C.\Qtifi<WlltiQj�. 
· t\cquir¢rs lypitally- demttlld cOil1l.dentHl.Ht.y.<;lf:t!Wir bids. :a:ts part>ofthe:pric�fQttheir protn1s�slo 
keep the targef's�records :tonfidentia1. · · 

3. . . . . . �cc.ordingl�·\parti�s.almost always agre�.to ke¢p �uch·n.egotiutipn.s cq�l�fi4ent.ial.. 
I tsndetstatt� .:thaljt is. u�dispute.d. that the Respondents anti .t11�� pp�entie3.t a�qj�i��tS. pfJ�age()tl.�· 
agreed .. to ·kee:P their negotiatio.us.-co.tlfidenti.aL . . Provisions lik� t.�¢St1 ar¢ ordittar}�·and appropria�e .. 
Indee�t it \\'(ltd(lfl8:ve ·been: rem�kable.)f the P�ie.S "h�d not �gre(;.ii lO· sud� provisi9;1lS�:· .. 

4. CourtS and tt�ulators al�� have recognized,t��t. parti¢s.neggtiating t>t)rporare 
acqt�isitions hnve:··legiti.�lat�·and colnpelling .. inte;rests .. in.keepin� •. theirncgotiidio�s:s�'ret�. I:Qffur 
the: !bllowiog. authQiitJe.s noi as· s-tatetilt'lits ofgov�ming la\v�·but:'�$ .cx:at.rtpl�S.; Qfjt��i,ci�lamt. 
admhijstnttiv¢r�9gnition ·t?fthe lmpot:tanc�:atu

ll�ilip1acy <lf k��ping:.n�g9�a..ti(l� $��t 

$. ·. · . . . (;ouns �av�-reguhtrly fi)und that n�gotiatill£.;par,ties: lnt�rest:i�l:n1�in�Hiing 
cqllfi<Jentiaf"ity iij.�l)IJ·ilcd tu.·respe9�- ; for exa�nplt;:i .·� nutnbei<of tlje fed¢ralcircltifs.·:held. thafthe 
partieslegitftriately:.k.(!�p·J>relimii1,uyn.:ierge.r.:·negotiatiQ.U$···(;Qrt1lcienti�lFbeca\.tSt�•.r¢yelatiouot' 
neaotiatiotl.S:m�·ght kilfd¢-als} . .. .. 

6. 
·. . . . Jhe $ECits9lf has ex.plainet.lthah U(}t\\iths{Anding the requ�t�me!ltQf Jt�In J()J.(lf: 

I�egulatin·n.s;;. K •ttiat.Inah.agem.ent discuss ··trends tikely:"fo <htive· arnaiedal eftect o.}'fan..issuer�s 
11nan�ial �o�ldiHpp,J"egis.trru�ts n�� nttt disclose tner&er negotiatio.ns: 

\VJ1He.ltcm Jll5 couJd b� l�a4 to. itnpose <l. 4ntyto·�U,�dp�e Qth.�l}1iiSe :no�t9is-;l��tXi 
prd1mir1��tY riR�rg{�r ncgot.iatkms� .·�· ktlOWtl·• events. or tm�erl�lin(j�s· l\��$t)��bly 
Hk�ly . . f"q h�(xe. ·

li)ateri.ar
. 

eft��ts. on futut<t-: :fin.atlcial< .. ctJndjli{)n. qr· t.�suh�< .of 
npc�1lti�)nsf the Com.missioll. did not ·irit.<md to. apply� ·ar�d h�lS not appried�Jtenr3{)3 · 

.ln -tt=is. tnanne.r. A$relle.ctt� in th� varjpus. pisdtlS\tre req,�irernents . . qnder·the 
St�urities, Act and . Ex{'.h�:sge .A.ct that spc�dtlcaiJy addres£ m�r��r tf.insactioris.-·th¢ 
CQt):\r;.ii-s�i(:m hi.storoi.caHy htts balanc¢(1.t:1e :info)Tn�t·iq&utl n�e.:L•pfinvestor-s. ·against 
·the .. risk · fhat. pternan.:re disd<)�Ure of negotiations Jllay jeppatdii�t C<.lHl£)!t;:i it)n. l)f 
the .transaction.. In,gene.r�l: .. the . .Comtnissit)n's reco.gnitio�Jh�ttegi�tt:ttn�# hav�.·t}n 
inh:�rest in ptererving the · col111dentiality of such llcgo�!atio.ns. Js �:lcar�st

. 
in the 

. cQnte.N.t\sf tt. t�!�isu�nc s. contim.tt)US reporti"ng obllgati.ons"itt1d¢fthe.JS:t{�hl1rl.ge A�t� 

-·--·················-�-----
2sce;·c.g.�:

·
.f?hu1�ift v. · Ebet.sJ.�uiJ�:JH 4 F.2d ll�9� 11?6" (7th (Jir.-1�18"1) .•. 

2 
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wh�'.r� ·:d!stlos:llt� on HQrn1 :s;.K of �.u,tq'-tisition� .Qr :diSp(.)s:ith}llS Qf:·tlSs#�H�wt. jt) . th�: 
�..'n.Umu�y �(.l�e .(>fbusi�i���··is lriggt�red by c.ompletitm <r.t.lhe b�t!isa�tl't)lfJ 

Th�· s�H�iegul.�tory 6rg�tnft.a1 iJ>ns .h�!V¢ als<l re�og�ti7�d · tb�t ·th.� itl1p�:>Jj�n.ce <;>.fkeeping 
neg<)tiatlons.·�)yetCt);-pun�te a.cquisiti<mS p)nl1dentiUl

.
justtf}t·ex<:eptions Jfonr:othef·\X;�ise: 

.npphcabte. di�clO's.ur� ·obHgati bfl$.�• 

.B. . 1\ir . .  Page!sfiu.Jr··tliat �Page(fne. 's · dient�· l1t·ould:ov¢rre(li.ito ttisi�f(Js�lre. (.!fiJr.e :heg<?!ibiiotlA 
·t-Jids it(:oMm6t.i iir1d h(l,;itftruiu{ (;W?cetn .t.md dl�es· ttt!t .shitw thaithe :1tegotfqtio�� W¢r� 
: ma.{�t��al i.�i th«t ·hrFth<i�gh.t.t!u�y: wer.e� 
7� ·

.
: Tb�. C911"n1J�$ip.n; �$taff!tsser.ls .@tt .f\.tr:� . �#.g�'·� ����Je:<i :d�jt� :t�. �e,�p. ��re� t()�· 

negotiations.lo
. 
se.IJ. aU or p�rt .t)f.�ageOJ!e was sorlteho�v suspe�l.5 How�VCl\Jhe ·tear:or :hn�estor 

ovetreaction>(like.the ·fear :that pteri1�tture· disclosure .ofnegotiatiopg:·wilf:lead)t)· tbeitcQllapse}i$ . 
its¢1f :Ut in1p0rtant reason tQ keep negp�iations s�cr�t .... .  Th�. 1a�.t·that. Nfr.� ... :Pag�::held..this .. f��fis 
typi�l :�d·I�gitJ'mat�· and d(Jes notntean · ei the:r that he ·:tlloU@Ifthe.:nesotiations,,��er.e .bnportat1t 
:intbr.mationfor.invcstors:ortbat.tbc negotiations we1:e : in1portant. tothe.RespQn.dents' \clients • .  

8. Jhe .p($$Si�Hii)1 of.hjvesw.r· overreactio:n tp:'disqlbsllte� ·h1i$ lohg • .  beet�:Tec.ogtiizetl 'as 
.nteal: and. .• impor.ta•l.(:ph�n,QU'l�!lon .. , Th�:pt-oble.m·h�.'Qe.�t;t. r.e9:9&11i�e�t�� ·P*�rtil!��i(lriy ·pronounced 
·\�hen the q\��stion colnes to ·aAAui�ttkm di�cu.�sio11s� J n()te l�tse$J1�veJ���4 tl'lafprelil�tui:e· (liscJosure of ·n,¢ig¢r.negotiadoris can .c<mtuse rot�i.· hattr1·> inveito1·s ::by le�qipg·th�P:t .tP·�lrQl)e99-�lY 
: beHeVa<that 

.
tt. d�alis (;�rt�in� (Ati�Jtgaiu� l cite these �ase� ll()t.for·prop4�itirins·9flaw b.ufas . . ·.· . . examples <)f judicial r�c;o�ni1ion oftl� p�o:blem �)Sou).e of thf$¢ .�o*rts <}tlite: �onscio��ly sp b.eld 

m.part.ibr f�tth�R in.ve$tQr$ t(}ld of ocgoti�tious ,.\:ould ov�t�1imate.th.eJikelihoQtfthat 
negotiations. would leud to actual nn�rg�IS. �sucll n�g�1tiationsltr¢ ·inhe�;enU}� fluid:;trld. tb<? .. 
·eventual outeom� · is· s.hroutk .. d in nrtccttaillty. Dis<llosu:r.e··ma.y. in · tli<.;t.be ii1ore rnj$leadii1g:th�U1 
s¢ct�C)� SO:f$� a�:'hw¢stn:tttlf'd¢dsi{)ns ate �OtlCt�med..J�'l. 

9. �ft� �e �S Jcgitfn1a1e fear Wl\S ·UJ1lpUfied in lhi$ (:tlStk Wllef'e .tliS.cl�sU.re· O.f¢e 
prelhninary·(\cquisi1i<tl1.n.eg�)tj�ti.Qns in

.
Fonn AOY 'Nould :lun!e. reveal.ed.the$e•negotia.tions •. to 

thousands ofJ?ag�On�·�s ·.investment .cli�nts �d i� . bu$inC$s: partners: compared to. the ve.r}� small 
number ofPttgt�on<is clients .wh.o,\veres-nitiible Prh:�te, Ftmc;i :investors� ·th�� Form:A·ov \vas 
nptap· . . <ipprQP.r:i*t�>·disclosure.·: mechanis.tl1 ·.t<>r.th�: ,Re.�p()uq�!l·t$,. 

.
. �cqtiisitiQtJ .m�gQ���VPns. ·g1\l-ell · ihe. 

e9on��lUS discr¢.p<U)Cf: b�t\veen :the. HnutlcSs. universe of \vho: woUl(Lltih�el�n �iven }lcceS.� to 

J· SEC� Afttnagemenf'•f) f)E�<�U!fJiQn a.nd :4nal»is .. ofl���u,mc.i�ll.Condition.-pnd JJ.e,rl�ltr of 
(.)peration,,�;. (i,r.rain ln.l.:�J�tn·t�nt C(Jm�nJ' Disdq.:�iires, .Securities. :i\ct :.R:e.Jease No.::6S35: {�1a }." · 
18, 1989). . 

.
·
. .. . . · .· . 

4 Set! fkrmt�h .814 F.Zd. at · ll76 f�Botllthe ��\V York OJtcl .the t\m�i'ic� $t()e.k. Exclumge� 
therefhrc �uggest tJlat:Jjsted Jitnis .Postpone aruto.uncem�nts: [of.m¢rgers].·u�tjtd�f11litiye 
agre.emertt�th�tve: been teachear ). · · · · 

· · · 
s:ree i\nle�C:l¢d Or.d¢r.· In�tituting P���ings tot?; 
6 .se� Reiss·.�� .Pt�n A m:erit·(m fforldAih�:dys� Jnc.�  711 : lf2d .. lt . J4  '(2d :Cit� 1 983);: se-e also 
Gr.etmj'ieid.-r�.Jleub.leflr�· ii:c�� 742' .F.�d 7.S l� 756 (3d Cir .. l9.�fl.j; •.S.i(JJ]i.n:J�� . . Gi�'�!t�¢rg.: 67'J::.F�2d 
ll96�.:l20.6 .(3d{!ir. l?82). 
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d�is qo�flde,lt�aljtlfOn11�ion .aud.th� very lifnited uhiv�rse of.ciients,\\f�o �1igbtcci.Jjsioo 
investh1g:ln the Ptblate .Funds. 

C The R��SfJ(J11<lt.�r;ts �
. Co11/lict 'oflnJer�o�st·.D���closut¢�� Reiuung to Recl)tl'lTJ.�e�tdlttg ofihe 

Privat.e:Fundk)Ve.re ;Vot Atateri.allJ-·}.,fisleadfhg.:. 

1. Somct BcwAwround Obset•�w.ltions on .i\lateiic�lity· 

Hl �,f�t�dpUty .is a mixe� q�sti�t) of l�\v.anqJ�c.t' about �yh.iCh. �'.Qu.rts. rouiill�ly rety 
upon· cxpe�� 1t1i· g�ida:n1te;l� "My Q})lnions on the·: quest-loris or)lia�laliW.Jh.l�is ta$e are :·not 
presented: as an · opinion :ort the Ja\y�, but rather · a.re .. Presented to elucidate..itldustry practice.� �nd. · 

CUStQm •• �ttt"prQyide 811:inlpOl1�nt.·9.01ltext i.ti wbi�ll.tQ. :ev�Jq.at¢·.th� detel:Jnin�tiQtrqf·m��fi;Jlity.: 

1 1  � 1n Jhis regurd,. lalso JK)te that the stattdan:Lapl1licable �o ,:te1enl1lne :'Wheth�r :the .. 
acq�tisition ne.gotiaticms wen.-: material . . is w=h�th�r a r�asonnble persori w·ould. consid�r.the�n. 
r(laterialt .not \\;hetl1er a client qfPageOne . u¢tually believed iha(the n.¢gotiati9.tis \Vouiij h(tv�: 
been imp<:trtimt· t6.hi"s •or her decision of\vh�ther toHr�iest . in the I�i:vate.f�unds��> . . J�u$� .t"b� 
i�l1PPrtan9e Q.fi�¢.acq\�isiqon negotiations �am1?t bedemon$lrut�d ·bJ.: �s�i�g .Cli�Jj�s- 9ftlle· 

.Res}1\mdents· \\-1i�ther .. tbey \\�isl1 tb.ey had. ktl0\\1). Q:fthe ®.go�iatiqris:\ gr \\'P,�liier they .w(luJd .ha:ve 
acted: difletel1tly h�� they·kt1oWn. 

· · 

1·2.

. 

. . . · 
. . 

lil 9.ddilion, the· ·materiality of thtracquis.itiun· negotiatibns crumot b¢:J�dged ba.� 
l.}p.on ''hi�dsight bias��:-ie.,. by. judging "disclosures that \\l�i·e ·m.ade in tlle p¢s"1 b�sed upon 
i�tbnnalipn that i.s··no\�.r: known�1d Tihts� · it \vould. be irilpf:QJ)er to ·say that 'the·unimportdnt�e ofthe 
.negotiation� is.·deJnoustrated by . thefuct . tbat dl¢ acquJsition never occltrre4. Thed'mp.jrtance of 
the. ncg9t.iatiol)s ha� to · be j'tldglsei at the time at �\l·hl�h th�y occu.r;� niltltr hindsight 

7 TS"'f.1·lfldt�sttie.f(;-Jnc .. ·.··v� Northway;, 426 U.S .. 43S (i97�}(:�rhc.:is.�ue ofm�teda.lity.inay be .. 
· cbamcteri�ted f.\S ttrnix�d qM��J!()ll of l�)v apd fact� invnl vin.g as i tdoes th� appHc�iion .of a l�·gal 
stand�trd to a.padicula.r seto.f.facts.�1} · 

. . . . 
· 

. . . . . . . 

· 

· 
� · r..:l..'*' , · · .  c-- · s .... ' · '�ol·""'"· l �  ·s�· · o· , T 'EXl� . 'l7J67 ·.(N: l.) ·r · · J·· 1 .,1 '>0. 1 " )  -.;.c.\..:. v. · uucm" � � "J . :� !St. L . . a .1 ) !. •. � . ex • .

• >u y t:�· , '"" : . .J.. . • . • : . ·· >·· . · .· 9.. TSC lndustrif.�� t' SJipra; . Nlai.rixx. Initiaiil'es.�. b,c. v. SiJ-·qcpsft/1€1� ]� l S. Ct. 1�09, !31 8 {2&fl J 
e�In 1J((�:i?: lv� Lelrin�"()t:. 485 U •. �· . 224 (J 988) }� we held. thattl��J�a�riality • requir�ment is, 
satisfied when lhe.re iS. 'a. substl�Iltial HkelH�ood that the disclosute. ofthe omittcclfac.t w��ild luiv� 
he.env:kwed :bythe reUS(li.tabl�.h.rvestor a� .having signifi�antJy 'llt�iy.({ ��e ·�t:otul ·ip��'� .()f 
:inJoru1;ttion 11l�d.c: ·�vajl�bl(!�' f4·8S. U .s.J at 23 J .. 2J2 . . .. . .• (qu.(Jiing :[TiS'Clndusttie���::416;ttS .> at 
·449]. \Ve \\<t;re �careful .notto set too Jo.w .a stalldard ofnu�teriali.ty��::.ror tear:tluti:nl�mtg�£rte.nt 
· \'Vo�ud . '.bury th�rshurehqlders in a11 �vah�d1e pftri.viatil'lforrna{.ion.� 4f)$.lJ�S� a�·23J· � � ·. 

(�JUQting:rsc·Jndu.strie.s�.426 U.S. at 448-449."�} 
· · · 

..
. 

·· · · 
·1 0:City o.lFomYac:J>tJlltentr:.n$ and'Firetnt?tr �� Retir�m�ilt. Sjistt!J1fy. J.l!JS:A.G:· ·et ti1.. , 152. F.3d 173 

{2d· t::.ir�.-�f)1�1J ('¥\V�. do. ,not · re�Qg�ize :�lcga�iotl:$ oftra_lld �y hi1�c!Sight''); Spt.ciqJ;$it#(l/i9!l� 
,Furi#ll!QP. LP .-..�� .P�fqitie Tou�he Toltm(l(su (J.J>A. Ltd .. , 201 4 {}.S .. :l)iskL�J.ClS 998Q1 
(S .D.N. Y� J\tly-21, 20:1 4)t'To the ext¢nt that Plai1l�iffk argue that · ne·w tl1anagen1enfqtti�kly 
ut1�trtheiJ th�.-{frand: �nd th�s ,it. \V(ts easily <liscQy.erapl�). thj� �rgtlt)l�nfs.uffei'S . .fr{jmJ�ndsight. 
l . .. ... .l · • .pr in

·
· -' ·a· , .'"., · · · ·

· 1·· · r · · · :">014 . .  ·· u · s· · n· 
·. ·L'r�'-f .. s· ·"'3

·
.1· · ·· ·,o· ··�s· o· .·N· : ·:y· · · J· · · . .  s �)•as); nre . l} J't .,tJa ··""'ecuruu:s nc. tttg . ., ..,  . . • . .  . .J.SL 

·
CI\1

. 

o · 39"l .  •: . •  t ·.. .• o: �ne. 2 . ,  
20 J 4) C�Fa�� mert,�Jy ;s:qpt1orti!lg· an lhfe.reneeihat an >audifcottld:·h�:\te been' dpri�.b¢1tei' ¢6nstit:ute: 
'i"hnn:l by hi�)dsigh(' :a.nd d�') n.ot·support the,requisite·,s.eientet�'l · · · · ·  
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l The. Probability-.1:fagntruf!e.,i;tatu.(a�;4 �f}Vl(!tet·iaiity:Applicitbie. #i-This ·case· 

13.  tdo .not:dndef.stand L1e Connrti5Sibn Sta!I (o.·a.uege ·that an investtheilt)�dviser 
must.infpm1 its. clients whenever • it" is neg()tiating. a. sfil.e of.ali or part ofiti Investment 
n1anagem.�nt business?T ·•·Instead� I.· undcrstanel ·t;he.··cpmm:isSi9n :sta:fff(l··auege:tha.t the: 
t�egotiations. creAted se.ripus cotlt1icts ofi�1terest be��;� th�.l�e�pqride!l'�' .a�d. J�eir �lie�t$� such 
that ·me R�pondents: \1lere · oblig�tted. ·to distJose .those c�.:�nfliei-s- to:a.ny d�ents to>\:Yhom·tliey 
recomn1¢n(J�d the .Prlyate Funds. 

14:- \\c1J_He neg.c:tt:iations ov�r the .sale of prut.oi' .Page{)n�. w�r.� �t)�gotrig� th.� n'tate_clality 
of at1y pote:O:tia.f ¢\)nt1i¢t. de�'t).dcd .ttpon tb:�. 'b�hm.ce Qfth� prQbnbility. that the tro1l�ctklff��i9uld: 
be completed . an� the niagn_�tude of' the cpnflict that \yq.uld eXiSt He: the' al':9uiSit1o� diito�(}{lr.12· 

c:t Probc�:bility 

15 , htth� 'epd� the transaetioil -was not c.omplete�.an&in, the: :end the .ne-gotiations 
wer� · aQ&.�t:f(Jal�. I.lJI'S4s-rs�s:l(i tba! throughputJhe. .negQtiati9l'ls th�re wassu'tlst�lltiat99.�l;lt fil,at 
the aCt]Uislti6l\ \V?uld ·t:se m�dei and th� ConitniS$iO.n St�l':itself.eqtphasi'� �is fact� ::tnt�¢ facts 
s�ggest fhat the probability pfthe ·acq\lisition oce.urril1S. \\l�$-·far.l��'S tlj.� l •OQ:·pt.n.'enti durit�t1le 
period 20{Hr tl·u·6�gh"2.0J 1 .  · · · · 

h Jfagnltl!<!e · 

16.� .Assuniing•tbe acqti�sition was guarante�dto•\\.c.c�m�. Le,��. a· JOO.pet�ent 
probability of oecurtcn�e �-· the question. thetlbecomes:wbether·ti)e rraagnitud� Qfthe ev�nt-"
the n(�({Ui&itkm �· wou�d..have chtmged>�� to1al 1ni.x ofitJ.futrnati<m.m��� �avail�bl� t(.) t!)¢ 
Respon4�t'ltS� · �-lients '\.\£�n they evaluated the recommendations &ythe :ites.pondents to 'inveSt in. 
·th�, Pr,·v.a.te. :·Eund.§� 'Thls··anfl}}.·sis dt:P��tds<_llpo�l vd•etht;rth�· �uflict• ()f·h1tel·�st..qis�l9sure��un�dc . 
by-the ResJ)ht�d¢ntS JD.�terially �·li�kd the Re.st)()ndents·;· ·cuer.tc; iptp·helleV.intrlliat: the · 
.R�spo�1den�s w��. tna;��ria.llyle,�s c<)p11i�.t�d. tll�T1. \Vas �}l� -��S�· ln>anal��ing: this. qtu��ti�\n, .the 
relevantinv�stl11ellt de.cisi,Qn to · .\�·hich .materiality is rele\i-atlt i� a s1mple::o�e�·::how:tbe 
.Respo11den� t · cH¢nts l.\�cjuld �a.ve evaluated the re�on.11nendation� ·t>ftP�::Re�-pgnde��(� _-to invest in 
· the Private fug(}� if they had kno\�11:the :additional facts. Ji( m r ()pini.otl'C ·and•ua.·setfupmr 
ind�try eust;o�n :and·.l>�tctice;•··l dtl not b�iev� _·$a1. __ th¢ ·�cqllisitkiJl} . if . <.�(ms�lttni���4 .'v�ul� .. have 
mute1·.iaUy::1ncrea.<)ed. tl1e Respondents�- · con:tlictof in.tctest il� recontmendi"ni{ih�:est!tl.ent.in.:.the 
Private :f·unds· to lheir clients. 

l .i . _  . In anaJyzi'lg .this questi�ln�·· f . ttote. $.¢�1!ta1 fu¢� Which I und.etstan<J.to be 
un.dispuw�,. ]firStJhe.Jiecision. to · invest. 'in the-:Privttte.-f�<l.s w�s .nlad.� ·Ql'� :ca�p: i:odiv.i���a! cli�l�; 
the· Respondents did nonnake, th�se· investn1eoidecisio�s {or ·the client5by using·l(power·of 
•attor.miv-•. · .Scc(}nd .. all..ofthe clietlt$ \\l'ho ipvested in,lhe Pri¥�lc t.uJ1�s -w'Cre a�Qreditedjnve.s�prs� 
·Third� .i ·�)�et����d-th�t all ofthe- Rcs�ndents, · ·client� wlio·.iilvesied in .1:he.iri��te· I��dS · ·  · · · · · · 

t 1 i\tt ·inte�tnlCtit ad�"i$_et 1� hl}t obligated. to make . Sttch. a disd.Os��t��· aJ;td:ff, ·iif :{i6f CQ�tO,rriacy ibr 
advise.rs t(J do s():. 
l2· J)qsic lttC!. · v; Le.}iihs<)n:t 485 lJ.S .. 224 {l98S). 
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�e.i ved a .Private placement .ntemorandum. for cacb.Fun4.and ·t:h�.re •is· n<J alieg<ttio!lth�t1�es� 
U�ell�Otatlda. wer¢:tk(se _Qr ll).i:sleading;; . .  

18. JaJso ·Understand that it .is  uxldispit�·ed ·thatt@ R.espon\}e�ts made conflict of 
-imerest disch�sures htctm:nection \...-ith .recom.men.dations oftlie.Priyat�J'i\mds. Jn.Ja�t,.-Page(}ne· 
dis.dosed i�cts : that\V{)uld alert tx1�e-n�iaFinvestor.i· ,to t� direct c9nfl;ict o.fjntet¢stfaced hy 
.�age.Onein advisj'i)g clieplS to invest in the Prh·ate .Fwlds·in-Part.2 QfitsJ:or$.luiV.: F�u�.m 
ADV t ·and _part.iculat�ly ·Part :Z, i.s t11e primary :n1echanism ibr· cotrmh.tni.�atin.g «:it'll �lierits.<}bout 
-contli�-ts:. 11te l�ortns are f>\lblidy ayai1uble. at.a nu!nbeto.f pl�c-es ahd'l u11derstand Ptlg�One>: 
qllyvays mati� . it�: curr�pt F(lm1 .t\DV Part 2 publicly available o.n .its:webshe,Jh a phice.t11at. '"�� 
·:never pass,vord-_pt:otecte& · 

19. PageOneis For111s .. ADV .Part 2� :datedJuly � t � 26o9.:r::Apdkl5�· ·2DlO�,,�tld- J\me l0�-
20l.Ofstated:- \v.itl1 re�t to the Private 'f'und� that� · · · · · 

Fee ·schedule..� 
.
PageOne Finanda1 does not dir�tly cbafg�. the .client� t��J{)r. �is 

�ervice. _ .. PageO.il.eJ�ina..ridal is con)pensat�d by a ref�ualJ� p��-by:th¢ fYit}nager 
oftb� Privaie· fltlid(s): in: 'vhich. i ts cli¢nts invest 

.

. Th� tn&Wl!etl)�lt ��d 9tne.r t�s. 
1he <;lient _p(lys to • the Private l�unds are not increased as·

·

�{�e���t : of':Regi:�{!�fs 
refer@l t'�fdj¢nts to ttte ·Private· f\mds; ·_ }JageO.Il�JJi��cial \Vi�l:�ypi¢mly. :����tyc� · 
on an aun\taL �lsiss .a -��.terral f� of between 7.0o/J. and . .  0 .. 75��t . ·<i[th�· · amo@t 
inv�st�d by· dw client. JrLth� app!ic{lble :Pri\'ate- -:�\iild( s)� 

Tp'ese docuh1ents.(llS9 st�fud that ��Pa:geQne Finru�cjul �ill Hct�1s tf*>lidtor t(w certain private 
ipve$ti\1�U .l�m�� and fQr d-:�in.g $0 :will receiy.e: a :referrattee �'� 

· 

· · · 

20; _ 
. . 

·Pagd)m� �inend&t it$. Form ADV . . again Qn Septen1ber l4;.2(}f0 to delete the 
longer statenlent �et out abo�e (�ut continued to ·include :the shorter .. stat�.J.ne.rit)� a#d.added. t�t� 

Ed.gar- R. - P�ge� Chairman
. 
and Chief Fimmc.ia1_ Ot1icer ofJ>ag�One/finaricial, is 

a_bo (.�ll:itlloy�d i!S a <:onsul�ant to The United· · O:rot�p of Co�l).P�I'l:��S.� ItJQ. 
t•tJ(JOF��). lJGO,C . is �'real e�utte inve.stment and developmet\ffir�n� : �11� . .  Pagt! is 
cornpensated: ·r.or.-the c:ansul�jng -s�i�es ·he provides to - UGQC. r.\s >Qt$cl�sed 
�b.o�ie� Pag¢Qne Financi� . . �cotnmel'��s <privat� ·funds · that . (ire < rn�triaged. b�· · the 
lJGOC ({) PageOne's . ad Vi-SOl)� clients .for 

·

,yhicb
. 
p��eOne FiJ��nyial"re�¢i\!�s an 

adyiSQry: fee. : t;\dvisory . . c.lients -are .. .  under· no oblf&atio�l: · to : p�l1i¢�pate :.:it1- .. st1ch. 
investmell�• 

21. These· sttttemettts .revealed a. substantial ·contli¢1 of interest atiendanf·to the 
Res_pondeilts � • .  ·recomm�11dations ofth� l>rivate· Fu�1�ts. The !list set of:IkjmtAnv: aty)e_t�dnu�ttts 

· tqld pg!�l�i�l iJ:ty.eslo� that Pag�Ot1e wq:ttld . ref:ei'\r� ref�rru! J�es gt up J0.7�/&�r.jlt?ar . from: d)� 
·fw}d >�ianager:.··i.fthcy: in vested. in the Private :.t•'tmds. . Tlie• sec�nd sef also stal:ea-thatl?.a.ge(}J1e 
:\¥9uld �<.�iye tetbnlll.·f���' Jll,llough. \\�i�l�ot.rt.�t�tit� the. a1ll()Uilh:9Yt:�p.q�J..Jh�t �tr� ·ga,ge

. 

\\1lS 
FPlo.yed and c�m.pellf:Ued b�·. the F1md }vf anagE:r. • These statetnenis �veaR�d a-•�igo,incant. 
·conflk:t•.<:tfinterf!st. 

.
. J3oserl �(Ul·nlY' exwrience -with._·contl�·ct, of.Jnt�r�t .. q�scl����s· py iJ1yestn�e!lt 

advisers a�ld. rny �n(le,r.stnnding ·()f industry Practi�es and -Cruitoms� ·lconclude th�ltdisclosnre ·of 
the r1egotiations�·would not have changed the tt)tal mi�: of in:tbnmttio�t:tiva.il�\ple to· PageOne 
client�. 

6 
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. 22,. TI.!e diJl�··rem�e betwe.en the C(;)nilict o.f intetcstth.at P�ge()J1e disclo# .to its 
c 1 ��91� and tii.e pote�tiril c611ll.icfof· int¢te.st ·· that \ty()u}d h�ve �¢Jldis#lost;4 ifth¢: acqtdsitit)ll 
negotiations \vere·revealed ·wus n<)t, bused upon my·ex_t....eriellC�) tnateriaL1� Tlielnvestor.s \\:-er¢ · 
inf�n�med that P.ageOut) :liad. subst�1tial confli'cits .ofiht��� in·.reC<)ntnwri�int:fl�fft�n.ds� : f\�tthe·r 
disclosure. of the negotiations . \vould not. h.a\:e: led reasonable investorS .to. conclude ·lhattbe.· 
. confli:yt :W�S : greater:than: 'the CQnfliict. that . the l�esp�mdents rev¢-ci1ed. ·:· :Ijl�re.J$ fit) suhstantiM 
1i�e.Hh(lot) that a reas6na�le cUent ·who invested J.n the .Priv.ate<Fun(is hi tlie face <)f the staten1ents: 
Ule Respond�nts 1nade: W<.n.tld. uotlmve inve�ted- ifU1e ·ResJwnd.ents:'had di$Clo.sed· th¢ 

· ner.'lotiations: 14 
. . . · · · 

. .  �· . . . . 

23. I un.derstrt�d. tlu.tfthere .is a dispute aboutthe stdtus . .  of the negptiati.Qrt..�; >.Broadly 
.speaking, :·r undef5�and··that-the· Cotninission. Stall �tlleg(!s:1hat)here• :was :�hl agre¢n1erifahd.:that 
the· firutlpprtiotl ?fth� :PL�rc�e price ·wQuld .. not be·pai.4 until�1r. Pag� ·�sed app.r{)Xitna��ly $20 
n1Hli�t·n .il·n· d�•iPi�iva,te 'Fu11ds. 1;): · tal so tmdersta11d that dte R�spontt�t.s ag�ti!l $:t)e�ki.ng broadly, 
� insist: that there· was.no ·such agreement to sell partof P�geOue onh."'if$20 miilio.n}was>ratsed by 
Responde11ts 'tbr the Private Fiu1ds> andJhat the psym¢�ts the;,Fund �;Iannget l�}lci,e<�Q ··�·lr� P.age.· 
we-re: earnesrmoney d�osits. lals\l ·understand.. there is anaUegajion th.a.t.tpeJ��pp�ents 1-new 
that the . Fund . Nfunage.r was paying ·:fiJrlhe. acquisiHo1l tl,in� :die:.Pnlc.e:e(L�Jrom:. ith�est:nlc.nt� in the 
Pri'vate fut,tds ·by·t�� �e�poi:ldents' clitmtS� a1tlu}ugb· thi� aitegalio�l· .is also: disp�ted� 

24. In pa..1'{icub.t�, the Order Institutin� PrO®eding� alleges. the�.fo ll<nving� 

SpecH1cally� . 
. 
from .

. . .
. early 2009 . through appr<>ximat�Iy ·· . Sept�1nber 2011, 

�e$po-:n:k�r.•ts �no':yi11 gly or. r.�t�kle��ly: t£liled· to te,�lthe�r:clj¢:l1tS tl\��.: · 

a. One� of the Private F\mds�· numager�::(�he ••Fund .�tanager�; was.:i.i�· .tlt� 
process �1racquiring atleast.49%;·ofPage0ne .forapproi.im�t�ly $2.7 
rn1Uibi1� : 

b. . !\S pal} ()f tlJ.atacql!iSilh:m, E. t>age had l1g�� to .-rttise: milli{)t1� .pf:£19U8,l;$ 
fqrthel�ivate F�ds fron1 hi� ad\tis�ry dietlts; .nnd. 

· 

.c: The · b�und �11mag�r was paying .for ·the .acqqisition hy·•m�k.ihg. � :series of' 
instaiJn1ent payn1ents o�vcr.time� th� tiniing Jltld a.tn�U.llt�� .{)f \v.hich '\Ai'�re:- a,� 
least .partiallyc .tied. to. :Resi�Pn4et�ts� •ability to direct·dientmol1ey int() the 
Pti \1\t� Funds t rt  

. 
. 

. 
. 
25� . .E'\en iflh� Cotrupissio�l ;St(��J"is· oor��t()n. th�J'act��.Jhe· �qu¢s�ion remains whether 

the diS\.-Jo�ure ofthe Staffs version ()(the facts wo.W.d .. b�ve �htmge(J th� iotal JxtiKpfit�fQrpiation 
�vailabl� to the.JnveSl9rs. l\s no(ed .above,<the R.e§pong�l.lts told pqte�tial'.:inv*s..�qr:s �tth�y 
ta<.�d sul?st�mtial ·conilicts in rccQinmendj•"•g the I�tinds� Tho:se conflict$; �rbkh. :were :St�t¢d."ta 
······--·······;.;...;..... ___ .,.__ _ _.;..;.._ 
1 J ·the (Jenend ·• ln.stntction� ibr f(u:m · An·v ·instntct registr.an�. tp amen,d thcit ·bro(hu�e 
suppleme�ts •. (P.ad. :2 ·off'ort11·.AD'VJ ��if�y·htfo:r.t)1atiOll . in. th(!ln .. be¢onle,s . tnatel·iully ·inacct.ltate:" 
f.4 0 · �rtv�" · r ·d . : · · · 4"i "' lJ· s . · · ·  4 ·6 .:-;ee 1 �>\. .. sn USlrlf!1s.') .. .:..b. .a. � at ·. 4 • 

1 � . •  s¥.�e t\ti.ten4eii .o�clb.·Irllltitutihg T�roceeditu�.s·' 20. 
•� See An'lend¢d Or4er .Instituting Proceedings , i� 
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·arise from the. rooeipt o.fre:lbttal tees \Vhen clients . ill vested :bitbe Priva¢J':untl\:'Wt.r¢:- � 
discl�sc(l.� d�pt'Jtdmlt. ·�lpon. t}l.e. Respot1denis) cJien�i;; oi�tv�sti� >il} th� �v�te P.4fid�. 'J1J_is 
disd<,$ed cortflicrotinterest is·. not :n::awrialty·different ·tl�on1 ·tlle··atlcged :und'lsdosed:oo.Jlfllct:tllat 
wouhl ari� lf$40 m�Uion \yere in��estcd in the.Private I��;tn��. lhereby·pwvidihg the fqndingfQr 
tlle 4.9�/� itlvcstt)letltJn .the .R.(!$pO�ld�t}ts� advi�ry · bus:in�ss� n 'the displ()s�d.�ont.lictputthe 
R�spo.nd,ell'ts.(clielits•on .. noti�e .. thaithe Resppndetlts, .r,eco.mmendn�p��� qfijle..•:pr.Ivat¢.]��tm.4s: 
.. N�l� m,ateri�IY. co�(Hc'ted and. this c.ohflict • arose. because the. :�esponderits sto�d to pr()fitiftheir 
cli.entS :inve�ted i�l .tbe .Pf"i\:ate funds: · ·111isJs·n.ot a.  nlaleiially'ditle�ent t·O.ritliC.t-o-fin�¢�st than 
1he. ·o:.ne:.the. Comm1ss1on � s Stafi'aUeges.existed. 

26"" Th.� Gommission .Si�ff all�ges:1hat .the R�spondents �: the 'f\ind. �{�tg�r h�td. 
agree<} ·ihat. •. tll�. ·��q�iS.�tion �"0\tld no( �lose�. a:ud· tf!ef�ri�l ��Y.l.tl�tf.oft�e:.�w�h�e:priy�:·\\1\1\���·· m>.t. ·he nlade.� untrl.tbe RcspO..ndents rarsed ·appr.ox.n.nat�ly $20 rndbon for the .. l'=lvat� Funds.·'� Tl1e.·,$tttlf als{.) .alleg� th#t•lvlh ·P�g�.·v.�a$'.qhlig�ted •·t<l .retuirlJli� �ftrtl�.t.islori��l:delX.)sit�fifd�: 
acquisitio:n • \\"as.' not cornpfet�d . 1�·l ·understand that the: .ResporRf.�·rtt.�. _posifi6n is :that lio':ac:quisitiotl 
�(ee.n)¢111.\\�s �ve:r cpmple��d., .and·that tb� Respondents \yer¢ enti�l¢.d to k�p pa�tof(llEl 
·.eat11est .. tnon¢y: d�ppsit�<reg(U'dless. of\vhethe(l" �n acq�i$ilion �y�r oc�t�r:ed?� · 

· · 
· 

27. lfthe StatTisright� then the ton11ict $fit the .f�e�p()nd��is discJ.�sed�.7�': per . 
y¢ar•referrat·•.fee··����was ... gJ:ea.ter·

·that'l.the .coniliC.i tbat··4cittudlY·••e*-istc&:.··· 'J:tie···Re.�po�deri�·$t�ted.th�t 
they WOtlld r�cei'Ve.a l�rgefee (ronl c�-ery ili'iesttnent:in the . . Pth�ate<Funds.� ·P�tthe-:Sta(rs 
v:er:�io.O·� b;Q\�tver�. th� ��SP:9�QOnts. �ver.e .not entitled to anything until $20·r�·dt��gn· \'\:�ihve�tf..� 
in the·:f'd\�tii• F\lrid� ahd·:·e�:¢ri ·th�il the· ResJX)rtdetlt� :\>.:·ou!d ha�· to .shrt¢�d�<490At�·t>fP·ageQ.t1¢.� 
"l)}e· RespQtideA)ts� . . Fol'tns ADV �iated that they we� cmain. to rec;.d·y� �u},s��tiai .p�).l�7iltsif 
their cUent')+nv¢sted.1n.. tbe. �rivate. Fw1ds� .while, .a:ccordiJ.lg ·tQ.'tbe Stutf.� ·Ute right to:p�yrneJttW�� 
.qu�te.m;t�ertam. and �l)tihgept? 1 ThQ.s.the·ResJX'lld��ts· dis��()s¢d ·�t¢ij�iflictliigcJiil).oie $e'Vp� 
than • the one the Staff clain1s existe& . Accordingly:- _'if the StafPs version oftheTacts is,oorrect 
the:Respon��nts� .. •Fonns. AQV .. actuuJly- oyer,s�tted.tbe •conf1icj·1hu.t.£l¢t*�llY. .exl.st¢d.: 

2�:. � als'� .. under$t�n�l 'hat the pan:i�s disagree �bt);t1t wh�th�r· th� 
.
. ��est money 

deposits ··{O'r·.Wllat.:tlle •• S.tttfl"·��ls·. �'instaJ.lnlent·pay£n�n�)·) •.w��e.···ti�4·t�·:�tl(!· •a:tl��,.il.nt••�t:·m9n�y . th�.� Respondents:, clienudnrested· in. the Private .. Funds . . }1\t¢n ifthey we.reiJlQ\\;�V.er� Jh�:f.pfuls 'r\PV 
O\'erdisclo$ed . Whatever contikt this \\iould have. Cteaif!(}� ina\;jrliuc.b as they intlk'<t·t"ed>thatJhte 
RespttJ�dent�i\vt)�tld.teedve :up to 7�·� per ;�ar .. in· r�;f�trttl tees� · · · · · · · · - · · · · · · · 

rJ ,�'ef:J Ame�cded;Or.4.et• !nstitl.lti�lg Proceedil):i'$ �� 22. 
1� .See .AriteslC!ed ()rder lhstituti.ng P.tQCeedirtgs. ,� l\k �§.. 
N See · A.merided Order Instituting :pr:pc�<.-dh.\gs ,� :2.1, 39. 
2f1. See a/4'(! R.e.sp. I��- J .S. (April t 4,. 2010 Pr<t}'Osa.l)� 2 .. . 
z.t · 

·Atlinvcstbt who intended· to· stuy 'in the Funds .tbr a little o\tet two::years expected.:thlttthe : 
Respqndents \\l·ot�ld get .the �nc benefit under eitlicr.:\:ersi.O.n:ofthe.tacts, with. .paynjen� l.ui<f:er 

Jhe St�'s y�rsi()fi .P,ti.rit:f.itioned • �· disc\tssed in the te.x� .. 
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J), 1'-lelther :the. Ftmd J'tfcmqget· nor the. Prlvate Fu.ncl$ wer� ·;�ffilicries offfw.Re�y.1o.nrJ.ei/t.tr'. 
29.. FJn.aUy .. l I\(»te Jhat J . strongly disagt�e� \\oi�!t 1ne:Con1inis�iQ1) �tat)�� ;r�peat«J. 

con1:entit')'n th�lllh'e·Forrt�s ADv· \ve lie n�isleatli ng when th¢v stttted. that the .Private:Fttnds·:and the . . . . .  . . . : . .  · : . ·, .. . . ·. . . 
:

· : . · · : . :  . , . . . . ;. · : ·  "J.'1: . . . · 
. . 

.. • .r-·und �1�mager 've1-e �\lnail'iliatedil _  'vith. the R�.sponden�s�r" · 

30 . . . · 

. .  'Th�:.wQrd· ��aftiliates• is e�tre·n�elyinipo.r.4tutin: se�.lu�ldc�:regulation. <qld h.��yery 
pf\.�ise defillitlQtl�; ... \'il�ch tut'll Otl .control.13 lt>.i·s·.aqs<)lul�ly clg�r •tlmtthe. Rt"$pon4�nts. m1d th�� 
Funds \t:ere·.unaffiliated·\�i:thil1 the n1eunlng of.thc; :sec\tr.ilies la·w�·. ·n,e. lte.spondeim�.:o�c-±1 tb¢. 
word ��ui:utffjliat�d�'!jn f or�ns · ADV. tUed . with the{�(nntfti�sipn:i: i'n a. mmmer:en�ireJ y consisteJlt 
with the · ddilli tkni .or: the :terin ·••atti li ate�" i:n the Con1missio�i's o·wn gto.ssacy o:f terms tbr Form 
AflV .14. The{Xnnri.'lissio:n .st�d'f's <:ontention J.hattlie R.e$PQnQ�nutabsoh.tte1y �oq¢ctu�:qfthe 
renn '\\!"�S. n'\isleadhlg ht\njteti��Ie� · 

· 

2: •se� ··Ainep4e4JJ�;4er h1st.htlth�g P.rocee,di11gs ,1·2o; 29�. 
l.· Th\lS .SEC l'\l!e 4Q.Sproviqe$· that, =�An .afflli�t� t).l� ><,t>�rson .. <UJiH�t¢di With;: a. spe�i:fit;�l pe.rs¢til) 
is il person. t!t�t{iit�t?c.tty� or i'ndirecHy. thrQ\Jgh :one or .m<;i��� i.rt�¢r:tnesliari��·l ·c�)l)tr.�l:i or iS. · 
controlled by� or: i$.":\;mder .to�nuton e<mtrol ·\\o'ith, th�.�csmt/t :'�(�ontrol$»· ·in:iurn� 1lleim.s;.�t1le 
pussessio�_-director i.odirect;· of the powerto dircc�<Of{.�(lSe .me · t1ire9ti0n of'th� OU\l1a.gemell.f!.il1d 
policie� ofiper$(>n; w·l:t�ilier tht�ugh the O\Vn�rship ()f ygtillg securitie� by ·c('u1trac� ()r 
otherw1se .... �· · thelri:y¢sttiient : .. A:d.\'isets Act· and the .. Tn\res:tmentCompnny �\ctde:fine the tein1· 
'��ffiiiat'ed perst:tfl:;., In even. wor.e detail. 
24 The (Hossary·st�les� in.pertinetlt part, 

"Advisor)( •:'\fflliatc: :Yo1u·. advis9ry aft1liak� �re (l) aU �f your ofikers� pattner�,><ir directo� 
{or any_pttsolt. performing si1riiJar.. func.ti.ons}; . {2) all pen9ns dire.ctiy or · indirectly., coltfmllillg·or 
COIIIf.l�llttlby·yQ�;-and:(3.) all of your . C�lT¢nt e.tftP.I�y���·{qth�r tban e��pJoye�s •pt,.ff<).nlli_ng·o1ify 
ch:�ric�J, adn1ini�m.ttiye� ��!)pqtt.>t:u� sim ihu� 1\ipctioJl$) < '( · · 

�Con.trO.k Th� P9t\ie:r • .  �ijtecdy Q r  indirecdy� tP: t'lirec�jhe.:fu.M�!le:i'ti¢nt�W polic1es:Qfapet.SiJni 
whether thr�nig�\1)\n#�liiv. (lf.securhies� by �.-:o:ntnkt{()tci!lien\15¢. · · · · · · · · 

Each ofypur finn�s.t1fll�rs. partners. Qtdir�cto� �xeroisjt)g ¢�¢cutive re...,onsiQility(orpet.sons 
having sinlilar status orfui1ctions) .is _presumed to. con1f'olyour firm; 

· · 
· · 

A penon hcpres-umed'-to ·control a' corporation jf the perso11: ·(i) d.irecUy orindir�ctlyha$ .lhe right 
tQ vote 25 per.cenf_Qf.lllOre Of a class. 9f th.e. rorp<')nltiotf's· V�ling �Wlfies; �\f{ii) h�� d}eJl6W�I� 
t(J sell or di�t.�t:the sale of 25.perce�l Qr. more Of a:ciass .ofthe: oorporatioil':�r·votinU::S¢�Ugtt�S . . · 

A.Jier$,(''' .. . is:,.p�eSllt)�e�lt?· control. a pa�1ne1'sbip·if t'��).tel'$(1/f. bas th�: rl:��htto .�iv�. �31 
dissoitttion�. ot:>ht�� �ttfribu:te� �5.  percent ot mo.re. c)f ihe·.capihilo.fthe't»trtn¢rshi.p� . . . · 

A pet$().!1 ·is ,presQt.l)eq' ttt:t4'>n.troi . a. limited liability COln�any et .. LC"}H� t�e pctf.f(�tl: (i j·db·e�'tlY ()t 
indirectly has the .right to. vot� 25: percent or JllOJ:e. ot�a �lass.:<)fthe interests.ofilie:IJ�C.;·(i�)htis, 
the · riglit .. to l-ec¢ivi�\tiP.Pn.tllssol�tion� or has <:PJ)ttibt�lpg� 2? percentor n191�· ofthe. c�itaf ·of the. 
LLC; or (i.i�Jis ari elec.ttxl n1anager or the .LLG. · 

· · · 
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