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BEFORE THE 


SECURITIES AND EXCHANGE COMMISSION 


W ASHlNGTON, DC 


In the Matter of the Application of 


North Woodward Financial Corp. and Douglas A. Troszak 


For Review of Disciplinary Action Taken by 


FINRA 


File No. 3-15990 


FINRA'S BRIEF IN OPPOSITION TO REQUEST FOR STAY 

I. INTRODUCTION 

Applicants Douglas A. Troszak and his firm, North Woodward Financial Corp., have 

moved to stay the bar and expulsion imposed in a July 21, 2014 decision ofFINRA's National 

Adjudicatory Council ("NAC"). 1 In that decision, the NAC found that Troszak and North 

Woodward violated FINRA Rules 821 0 and 201 0 by failing to provide requested information to 

FINRA and imposed the bar and expulsion to remedy the egregious flouting ofFINRA rules. 2 

!d. at 9-13, 15-22. FINRA was investigatingTroszak's bon·owing offunds from his and North 

A copy of the NAC's decision is attached as Appendix A. References to the NAC's July 
21, 2014 decision will be cited as "Decision." 

The NAC also found that the applicants failed to amend Troszak's Fonn U4 to disclose a 
federal tax lien. Decision at 8-9. In light of the bar and expulsion for applicants' failure to 
provide information, the NAC declined to impose a sanction for the Form U4 violation. !d. at 
25. Thus the only sanctions in effect are the bar ofTroszak and expulsion ofNorth Woodward 
for the Rule 821 0 violations. !d. Applicants' contention that they "not be banned from the 
financial industry for a U -4 filing error" is therefore misplaced. (Motion at 2.) 

2 



Woodward's customers. Troszak was experiencing financial difficulty and needed $188,689.52 

in order to redeem his ownership of a condominium that had been foreclosed upon. Troszak 

issued promissory notes totaling $200,000 to ten Nmih Woodward customers in an effort to save 

his property. Despite multiple requests, Troszak and Nmih Woodward refused to provide 

FINRA with critical infl:m11ation related to the specifics of these transactions, including an 

accounting of the $11 ,31 0.48 difference between the amount borrowed and the redemption 

payment and documentation showing whether these customers were being repaid timely with 

interest. Troszak and Nmih Woodward instead claimed this infonnation was "personal and 

confidential" and "irrelevant" to FINRA 's investigation. Troszak and North Woodward 

flagrantly disregarded their unequivocal obligation to comply fully with FINRA Rule 8210 by 

refusing to provide information central to FINRA's investigation into whether the applicants 

harmed customers. 

The NAC found that this was an egregious case with no mitigating factors and several 

aggravating factors, including Troszak's and North Woodward's prior disciplinary histories. In 

ham10ny with FINRA's Sanction Guidelines ("Guidelines"), the NAC ban·ed Troszak and 

expelled North Woodward. 

FINRA opposes applicants' request to stay the effectiveness of the bar and expulsion. 

Troszak and North Woodward placed a roadblock in the path ofFINRA's investigation, 

precluding the Depariment of Enforcement from determining whether the promissory notes were 

a legitimate and suitable investment and whether investors were hanned. The facts supporting 

the NAC's findings of violation related to the bar ar1d expulsion are well-supported, and the 

imposition of stringent sanctions are necessary for the protection of the public interest. 

Applicants' disciplinary histories demonstrate that they are unrepentant recidivists who fail to 

-2
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recognize their basic obligations as FINRA members. Neither Troszak nor North Woodward 

meets the high burden that is necessary to stay the effectiveness of the sanctions imposed upon 

them. Indeed, the applicants put forth no cognizable argument in support of their request for a 

stay. Accordingly, there is no likelihood that the applicants will prevail on the merits of their 

appeal, and they have failed to satisfy the high burden necessary to stay the effectiveness of the 

bar and expulsion. The Commission thercl~xe should deny the request f()r a stay. 

II. FACTUAL BACKGROUND 

A. Applicants' Background 

Troszak is North Woodward's president, chief financial officer, chief compliance officer, 

financial and operations principal, and sole registered representative. Decision at 2. Troszak is 

also a certified public accountant, and accounting is Troszak's primary business. !d. North 

Woodward conducts a general securities business, and all ofNorth Woodward's customers are 

also Troszak's accounting clients. !d. 

B. Troszak Obtained Loans from Customers 

Troszak cxpcricnced financial difficulty in February 2009 and was unable to pay the 

mortgage on a commercial condominium unit that he owned in Michigan. !d. at 3. In November 

2009, Troszak structured a group ofloans totaling $200,000 in order to redeem his ownership in 

the property after it had been foreclosed upon. !d. Troszak obtained these loans from ten North 

Woodward customers, seven of whom withdrew funds from individual retirement accounts in 

order to loan Troszak money. !d. 

Troszak, individually and as president ofTroszak Capital Corp., executed a promissory 

note for each loan with the customers, which directed payment of 10% interest annually to the 
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note holders.J ld. at 3, 5 n.7. The notes also directed T'roszak to repay the note holders in six 

consecutive quarterly installments ofprincipal and interest on the first day of each quarter, 

beginning on February 1, 2010, with the balance paid at the end of the sixth quarter, on May 1, 

201 1. ld. Troszak redeemed his ownership in the property on December 8, 2009, hy using 

$188,689.52 of his customers' funds that he obtained through the loans. ld. 

C. FINRA's Requests for Information 

In February 20 I 0, FINRA began investigating the applicants after receiving a regulatory 

tip that Troszak borrowed funds from his customers and issued promissory notes to these 

customers.4 Decision at 2-3. FINRA subsequently issued to the applicants four successive 

information requests pursuant to FINRA Rule 8210. !d. at 3-6. After responding to the first of 

these requests in March 2010, the applicants failed to produce documents in response to the 

subsequent information requests issued on April 22, May 25, and June I 0, 2010. Id. 

Beginning with the April 2010 infom1ation request, FINRA asked the applicants to 

provide copies of customer new account f()m1s, account amendments, and account statements tor 

2009 and 2010 for each customer from whom Troszak borrowed money; bank and brokerage 

account statements f()r accounts in which Troszak had a beneficial interest for the period of 

January 2009 to April 2010, including the account statements for Troszak Capital Corp.; and all 

correspondence between the applicants and the IRS. Jd. at 4-6. FINRA also asked the applicants 

to produce evidence showing that the customers were receiving payments as required by the 

3 Troszak formed Troszak Capital Corp. for tax purposes and controlled its funds. !d. at 5 
n.7. 

4 The applicants state that they want the source of the tip revealed to them. (Motion at 2.) 

The tipper's identity is not relevant to these proceedings and accordingly is not in the record. 

FINRA's policy is to treat tip information confidentially. See 

http://www .finra.org/industry/tools/p00664 7. 
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terms of the promissory notes and to provide an accounting, with documentation, of the 

$1 I ,310.48 difference between the amount that Troszak received in loans fhnn the customers 

($200,000) and the amount he paid to redeem the property ($188,689.52). ld. The applicants, 

however, refused to produce any of these requested documents prior to FINRA filing the 

complaint in this matter in May 2011. !d. In refusing to supply the infonnation, the applicants 

claimed that the inf-ormation was "personal and confidential" to either the customers or Troszak 

Capital Corp., the entity that issued the promissory notes and that Troszak controlled, and 

"irrelevant" to FINRA's investigation. ld. 

D. Applicants' Post-Complaint Production Was Incomplete 

More than a year after FINRA requested the information, and approximately five months 

after Enforcement filed its complaint in this matter, the applicants produced to FINRA more than 

5,500 pages of documents. 5 !d. at 6. Notwithstanding, the belated document production, the 

applicants never fully responded to FINRA 's Rule 821 0 requests. The applicants refused to 

produce an accounting of the $11,310.48 difference between the amount borrowed from the 

customers and the redemption payment; evidence of the interest and principal payments to the 

customers; or the 2009 and 2010 securities account statements for Troszak Capital Corp. Id. at 

7. 

III. PROCEDURAL HISTORY 

After a hearing, the Hearing Panel found that Troszak and North Woodward engaged in 

the misconduct as alleged in the complaint, including failing to respond completely to requests 

for infom1ation and documents, in violation ofFINRA Rules 8210 and 2010. Id. at 7-8. The 

Troszak also provided on-the-record testimony to FINRA staff in November 2011. Id. at 
7. 

-5
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Hearing Panel batTed 'Troszak and expelled North Woodward for failing to provide FlNRA with 

requested inf(mnation. !d. at 7. 

On appeal, the NAC affirmed the Hearing Panel's tindings of liability in totality. ld. at 8

15. Finding that applicants' violations of Rule 8210 were egregious and without mitigation, the 

NAC affirmed the bar and expulsion imposed f(x the failures to provide requested information. 6 

!d. at 15-22. The NAC f(nmd that applicants' disciplinary history served to aggravate sanctions 

and reflected a serial disregard of basic regulatory requirements. Jd. at 15-16. 

The NAC also found the information that the applicants never providccl was important 

and that applicants' failure to provide it curtailed FINRA's ability to determine the extent of 

applicants' misconduct and whether investors were harmed. Jd. at 18. The NAC found highly 

aggravating that the applicants repeatedly fhtstrated FINRA's attempts to obtain documents, 

causing FINRA to issue multiple requests and exeti significant regulatory pressure. !d. Indeed, 

even with mounting pressure from FINRA, the majority of the requested documents were not 

provided until five months after FINRA filed its complaint and the applicants never provided 

several key categories of documents. !d. at 18-19. The NAC concluded that applicants' actions 

"demonstrate a fundamental unwillingness to comply with FINRA rules," necessitating a bar and 

expulsion. ld. at 22. 

The bar and expulsion became effective immediately upon the issuance ofthe NAC's 

decision. !d. at 25. In light of the motion to stay, FINRA will not impose the bar and expulsion 

In contrast to the Hearing Panel's approach to determining the appropriate sanctions, the 
NAC applied the Rule 8210 Guidelines governing "partial but incomplete" responses. Id. at 17
18; fiNRA Sanction Guidelines 33 (2013), 
http://www.finra.org/web/groups/industry/@ip/@enf/@sg/documents/industry/p011038.pdf. A 
copy of the relevant Guidelines is attached as Appendix B. 

-6
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until the Commission rules on the pending motion, and then only if the Commission denies 

applicants' motion to stay. 

IV. ARGlJMENT 

The applicants fail to demonstrate that the Commission should stay FINRA 's sanctions 

pending resolution of this appeal. The evidence persuasively establishes that Troszak should be 

barred and North Woodward expelled trom the securities industry. The record amply supports 

the NAC's findings that the applicants failed to provide ce1iain categories of requested 

documents. Moreover, the matter being investigated---the legitimacy and suitability of the 

promissory notes and the possible misappropriation of customer funds---was of a very serious 

nature. This represents a textbook violation of FIN RA Rule 8210. See, e.g., Gregory Evan 

Goldstein, ExchangcAct Release No. 71970,2014 SEC LEXIS 1350, at *12-19 (Apr. 17, 2014) 

(finding violation ofRule 8210 where respondent failed to respond to certain document 

requests); John Joseph Plunkett, Exchange Act Release No. 69766,2013 SEC LEXIS 1699, at 

*35-36 (June 14, 2013) (affirming violation of Rule 8210 when respondent provided some 

responsive information but failed to provide requested documents). 

After a comprehensive review of the facts, the law, and numerous aggravating factors 

present, including applicants' disciplinary history, the NAC, consistent with FINRA's 

Guidelines, barred Troszak and expelled North Woodward for their violations. The applicants 

cannot demonstrate a likelihood of success on the merits, and they are, moreover, unable to 

demonstrate that they will suffer irreparable harm without a stay or that granting the stay will 

serve the public interest. Indeed, the public interest strongly favors precluding applicants fl-om 

participating in the securities industry without further delays. The Commission should keep the 

bar and expulsion in place to protect investors. 
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A. The Applicants Bear the Burden to Prove that the Commission Should Issue 
a Stay 

"[T]he imposition of a stay is an extraordinary and drastic remedy," and the applicants 

have the burden of establishing that a stay is appropriate. William Timpinaro, Exchange Act 

Release No. 29927, 199 I SEC LEXIS 2544, at *6 (Nov. 12, 1991 ); Joseph Ricupero, Admin. 

Proc. File No. 3-13727, slip op. at 2 (Jan. 5, 201 0) (attached as Appendix C). The applicants 

have not met that burden. 

To obtain a stay, the applicants must show ( 1) a strong likelihood that they will prevail on 

the merits; (2) that, without a stay, they will sutTer irreparable harm; (3) there would not be 

substantial harm to other parties ifa stay were granted; and ( 4) that the issuance of a stay would 

be likely to serve the public interest. See The Dratel Group, Inc., Exchange Act Release No. 

72293, 2014 SEC LEX IS 1875, at *7-8 & n.6 (June 2, 20 I 4). Under this standard, the 

Commission must deny applicants' motion to stay. 

B. 	 The Applicants Have No Likelihood of Success on the Merits 

1. 	 Troszak and Nmih Woodward Failed to Produce Infonnation in Response 
to FINRA Rule 821 0 Requests 

Troszak and North Woodward have not demonstrated that they are likely to succeed on 

the merits of their appeal. As reflected in the NAC's decision, FINRA has engaged in a detailed 

review of the evidence and found that the applicants failed to provide requested documents in 

response to three requests for infonnation issued pursuant to FINRA Rule 8210. See Decision at 
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9-15. Based on this, the NAC ft)und thai the applicants violated FINRA Rules 8210 and 2010. 7 

See id. 

At the time of applicants' misconduct, FINRA Rule 8210 authorized FlNRA staft~ ft>r the 

purposes of an investigation, to require members and associated persons to provide information 

or testimony and to permit the inspection and copying ofbooks, records or aecounts. 11 "Rule 

8210 provides a means, in the absence of subpoena power, for [FIN RAJ to obtain from its 

members information necessary to conduct investigations" and "to police" their activities. PAZ 

Sec., Inc., Exchange Act Release No. 57656, 2008 SEC LEXIS 820, at* 12 (Apr. 11, 2008), 

ajf'd, 566 F.3d 1172 (D.C. Cir. 2009); Howard Brett Berger, Exchange Act Release No. 58950, 

2008 SEC LEXIS 3141, at *13 (Nov. 14, 2008), a.f{'d, 347 F. App'x 692 (2d Cir. 2009). A 

failure to comply with FINRA's requests for infom1ation "frustrates [FINRA's] ability to detect 

misconduct, and such inability in turn threatens investors and markets." PAZ, 2008 SEC LEXIS 

820,at*l3. 

The applicants provided none of the requested documents in response to the April 22, 

May 25, and June 10, 2010 information requests until after FINRA filed its complaint in this 

matter. As a result, the applicants shirked their unequivocal obligation to comply with FINRA 

Rule 8210. See Manuel P. Asensio, Exchange Act Release No. 62315,2010 SEC LEXIS 2014, 

at*14 (June 17, 201 0). The Commission has emphasized repeatedly that FINRA "should not 

have to initiate a disciplinary action to elicit a response to its information requests made pursuant 

7 A violation of Rule 8210 also constitutes a violation ofthe standard ofjust and equitable 
principles of trade embodied in FINRA Rule 2010. See CMG Institutional Trading, LLC, 
Exchange Act Release No. 59325, 2009 SEC LEXIS 215, at *30 (Jan. 30, 2009). 

8 The NAC relied upon the text ofFINRA Rule 8210 as it existed at the time of applicants' 
misconduct. See Decision at 20 & n.39. 
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to Rule 821 0." See Joseph Ricupero, Exchange Act Release No. 62891, 2010 SEC LEXIS 2988, 

at *12 (Sept. I 0, 201 0). Given the impmiance of Rule 8210 to FINRA 's mission to protect 

investors, these failures to provide documents standing alone are sufficient to justify the NAC's 

findings of violations. 

Even after taking into account applicants' post-complaint document production, the 

applicants steadf~1stly refused to provide multiple categories of requested documents. As the 

NAC i()Und, the applicants never produced an accounting, with suppmiing documentation, of the 

$11,310.48 difference between the amount borrowed fi·om the customers and the redemption 

payment, or the 2009 and 2010 securities account statements for Troszak Capital Corp., which is 

the entity that issued the promissory notes and that Troszak controlled. Decision at 11, 12. The 

applicants also never produced proof that the customers were receiving the quarterly interest and 

principal payments for the six consecutive quarters, begim1ing in February 2010 and ending by 

May 1, 2011, as set forth by the terms of the promissory notes. I d. at 11. 

The NAC's findings that applicants failed to supply requested documents are further 

substantiated by Troszak' s own testimony. Troszak acknowledged at the hearing before the 

Hearing Panel that FINRA received "piece-meal documents" and "did not have the full ability to 

put together that 11 grand." Jd. And despite testifying that FINRA now had all the necessary 

documents to make that accounting, he identified no such documents. ld. 

Troszak also provided a shifting narrative related to the repayment of the customers, and 

ultimately admitted that several of his customers who lent him funds had not been fully repaid. 

I d. at 11-12. Troszak initially claimed in a May 20, 2010 letter to FINRA that the payments 

were made "according to schedule," but included no documentary proof of that assertion. Id. at 

11. At the hearing, Troszak reversed course and admitted that he did not make some payments 
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to customers, contending he did so because one or more of them did not want to be paid or had 

agreed to an extension. !d. & n.20. Troszak, however, offered no documents to show that these 

customers had agreed to these purported extensions. Instead, Troszak provided testimony that 

illustrates his repudiation ofhis obligations as a FINRA member to provide requested 

infom1ation related to his customers. Troszak testified that he did not produce any documents 

reflecting the purported change in loan repayment terms because "FINRA has never requested 

any. FINRA has never requested an update on any of this.... I don't understand how it's my 

obligation to give private client inf(mnation to FINRA." !d. at 12 n.21. The Hearing Panel and 

the NAC rejected his assertion of a modification of the repayment schedule as not credible. Id. 

at 12. 

Applicants' motion to stay points to nothing to show why this abundant evidence does 

not support the NAC' s findings of violations. If anything, the motion fully supports FINRA' s 

findings. The applicants argue that they have substantially complied with FINRA's requests 

with the exception of"private client tax data" related to preparation of tax returns. (Motion at 2, 

6.) Substantial compliance is not relevant to a finding ofliability under Rule 8210. See Rule 

821 O(c) (stating under requirements to comply that "[n)o member or person shall fail to provide 

intonnation or testimony or to permit an inspection and copying of books, records, or accounts 

pursuant to this Rule"). The requests moreover did not seek confidential tax information of 

customers, and the infonnation that applicants withheld relate to Troszak and his company 

through which he issued the promissory notes. However the applicants choose to characterize 

the withheld infonnation, it was either "infonnation ... with respect to any matter involved in an 

investigation" or records "of' the applicants regarding a matter involved in the investigation, and 

required to be produced. See Rule 8210(a). 
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The applicants mistakenly contend that FINRA has no jurisdiction to investigate the 

promissory notes because they were loans from his customers and were not securities. (Motion 

at 2, 3, 6.) Applicants' challenge to the breadth of FINRA's jurisdiction must fail. FINRA's 

authority to request documents pursuant to FINRA Rule 8210 stems from the contractual 

relationship entered into voluntarily by FINRA members and persons associated with those 

members with FINRA. See Kidder, Peabor~y & Co. v. Zins·meyer Trusts P 'ship, 41 F.3d 861, 

863 (2d Cir. 1994). Upon joining FTNRA, North Woodward and Troszak agreed to comply with 

all FINRA rules, including Rule 8210. See Article IV, Section 1 ofFINRA By-Laws; UBS Fin. 

Servs., Inc. v. W. Va. Univ. llosps., Inc., 660 F.3d 643,649 (2d Cir. 2011); Berger, 2008 SEC 

LEXIS 3141, at *10. 

Rule 8210 expressly states that its scope applies to "an investigation ... authorized by the 

FINRA By-Laws or rules." In turn, FINRA's By-Laws authorize FINRA to impose sanctions 

for, among other things, violation by a member or an associated person of FINRA rules or the 

federal securities Jaws. Article XIII, Section l of FINRA By-Laws. And FINRA rules contain 

requirements and prohibitions that reach business-related conduct, even if the activity docs not 

involve a security. See Dep 't ofEnforcement v. DiFrancesco, Complaint No. 2007009848801, 

2010 FINRA Discip. LEX IS 3 7, at *15-16 & n.ll (FINRA NAC Dec. 17, 201 0) (collecting 

cases), affd, Exchange Act Release No. 66113,2012 SEC LEXIS 54 (Jan. 6, 2012); FINRA 

Rule 201 0 (providing that "[a] member, in the conduct of its business, shall observe high 

standards of commercial honor and just and equitable principles of trade"). Rule 8210 thus 

confers upon FINRA broad discretion to inquire about any matter involved in a FINRA 
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investigation, complaint, examination, or proceeding. 9 See, e.g., Daniel C. Adams, 47 S.E.C. 

919, 921 ( 1983) (investigation of respondent's solicitation and sale of a tax shelter was properly 

within FINRA 's reach). The applicants should have responded fully and promptly to FINRA's 

mqumes. 

The applicants further assert that their transactions with customers complied with FlNRA 

Rule 3240. 10 This fact is iJTelevant to applicants' failure to supply FINRA with requested 

information about these transactions. While the applicants were not charged with violating Rule 

3240 in this matter, their borrowing from customers is within FINRA's authority to investigate. 

Cf Berger, 2008 SEC LEXIS 3141, at *26. 

FINRA's efforts to investigate Troszak's loans with his and North Woodward's 

customers are squarely within FINRA's regulatory mandate. FINRA investigators often 

commence investigations before they have a clear picture as to the nature and breadth of the 

potential misconduct. As the Commission has held, FINRA should not be required to explain the 

materiality of its requests or justify the relevance of its investigations before receiving 

cooperation from associated persons. CMG Institutional Trading, 2009 SEC LEXIS 215, at *21. 

9 Applicants' reliance upon sections in the Internal Revenue Code as a rationale to 
withhold the requested information likewise fails. (Motion at 3.) The applicants refused to 
provide information and documents related to Troszak's use and repayment of customer funds. 
Federal law does not preclude applicants' provision of these documents to FINRA. Rather, as 
FINRA members, Rule 8210 mandated applicants' compliance. 

10 FINRA Rule 3240 prohibits an associated person from bon-owing money from or lending 
money to any customer, subject to certain conditions. 
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II 

Rather, FINRA members have an obligation to respond fully to FINRA's inquiries, including 

those that, like applicants', are related to their activities with their customcrs. 11 

The other excuse that the applicants raise~~~that they already provided sufficient 

information-also has no basis in law or fact and provides the applicants with no respite from 

their compliance obligations under Rule 8210. (Motion at 6.) Such assetiions have been 

consistently rejected by the Commission, and t()r the same reasons, they tail here as well. See 

PAZ, 2008 SEC LEXIS 820, at *21 ("We emphasize that the impmiance of the information 

requested must be viewed from NASD's perspective at the time it seeks inf(mnation."); Morton 

Bruce Erenstein, Exchange Act Release No. 56768, 2007 SEC LEX IS 2596, at * 13 (Nov. 8, 

2007) (stating that a "member or an associated person may not second guess[] an NASD 

infonnation request or set conditions on their compliance" and that a "belief that NASD docs not 

Applicants' reliance upon Jay Alan Ochanpaugh, Exchange Act Release No. 54363, 2006 
SEC LEXIS 1926 (Aug. 25, 2006), is misplaced. (Motion at 3.) In Ochanpaugh, the 
Commission set aside FINRA's action purely on factual grounds because FINRA had failed to 
show that the checks that it sought to obtain fi·om Ochanpaugh were in fact in his possession and 
control. 2006 SEC LEXIS 1926, at *23. The Commission did not rule that documents related to 
an associated person's transactions with his and his broker-dealer's customers, such as those at 
issue in this case, are outside of FINRA 's reach. Indeed, the Commission restated in 
Ochanpaugh that "Rule 821 0 is an essential cornerstone of [FINRA's] ability to police the 
securities markets and should be rigorously enforced." ld. at *19. As the NAC held, FINRA's 
requests for information did not seek information of an unrelated third party but, rather, 
infonnation of a member, North Woodward, and an associated person, Troszak. For example, 
the applicants refused to provide infonnation about repayment to their broker-dealer customers 
fi·om a transaction that Troszak entered into with them and account statements from an entity that 
Troszak control1ed. Cf Dep 't ofEnjorcement v. Gallagher, Complaint No. 2008011701203, 
2012 FINRA Discip. LEXIS 61, at* 17 (FINRA NAC Dec. 12, 2012) (rejecting argument that 
FINRA lacked jurisdiction to request infonnation about respondent's involvement with an 
outside issuer or his marketing of the issuer's securities to customers of his broker dealer). 
Ochanpaugh does not authorize the applicants to refuse to provide documents and information to 
FINRA. See also Goldstein, 2014 SEC LEXIS 13 50, at *17-18 (holding that 80% ownership 
established associated person's possession and control of consulting finn's bank and brokerage 
statements and rejected contention that the documents were owned by a non-FINRA member). 
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need the requested information provides no excuse f(H· a failure to provide it"), affd, 316 F. 

App'x 865 (11th Cir. 2008). 

Applicants' actions kept FINRA from determining the full extent of the misconduct. As 

the Commission has emphasized repeatedly, a failure to respond to a FINRA request t()l· 

infonnation undctmines FINRA 's ability to caJTY out its regulatory mandate. See Ricupero, 

2010 SEC LEXJS 2988, at *21. Applicants' failure to provide documents harmed the regulatory 

process by undermining FINRA 's investigation into the appropriateness ofTroszak's loans from 

his customers and the potential conversion or misappropriation offunds. See PAZ, 2008 SEC 

LEXIS 820, at *18. 

In sum, the applicants were required to respond fully to FINRA 's requests, and their 

repeated failures to do so violated FINRA rules and jeopardized FINRA 's ability to investigate 

possible misconduct. The record provides ample evidentiary support for the NAC's findings of 

violations, and applicants' motion to stay points to nothing to undo those findings. 

2. 	 The Sanctions Imposed by the NAC Are Appropriate and Are Neither 
Excessive Nor Oppressive 

Troszak and North Woodward are also unlikely to overturn the bar and expulsion, which 

are within the range of sanctions recommended in FINRA's Guidelines and not excessive or 

oppressive. Both the Hearing Panel and the NAC determined that applicants' failure to provide 

key infonnation to FINRA warranted barring Troszak and expelling North Woodward. See 

Decision at 7-8, 15-22. The record fully supports this conclusion. 

A partial, but incomplete, response to FINRA's request for infonnation, documents, or 

testimony presents the functional equivalent of a failure to respond in any manner because 

individuals have selectively kept certain information from FINRA. See Gallagher, 2012 FINRA 

Discip. LEXJS 61, at *48. Under such circumstances, FINRA's Guidelines state that "a bar is 
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12 

standard unless the person can demonstrate that the infom1ation provided substantially complied 

with all aspects of the request.'' Guidelines, at :n. In an egregious case like this one, expulsion 

of the finn is appropriate. See id. The NAC correctly concluded thai applicants' partial 

responses did not comply substantially with all aspects of the FINRA Rule 8210 requests, that 

there were no mitigating f~tctors in this case, and that aggTavating factors supported barring 

Troszak and expelling North Woodward from FJNRA membership. Decision at 1 I, 15-22. 

Applicants' violations were accompanied by numerous aggravating factors. At the 

outset, the NAC found that Troszak's and North Woodward's disciplinary histories aggravated 

their misconduct significantly and reflected a serial disregard of fundamental regulatory 

obligations. 12 Decision at 15-16; see Midas Sec., LLC, Exchange Act Release No. 66200, 2012 

SEC LEXIS 199, at *66-67 (Jan. 20, 2012); Guidelines, at 2 ("Disciplinary sanctions should be 

more severe for recidivists"--particularly in cases where "past misconduct [is] similar to that at 

issue" or "evidences a disregard for regulatory requirements, investor protection, or commercial 

integrity."). 

Despite their disciplinary histories, the applicants contend they have no customer 

complaints. (Motion at 2.) However, an absence of customer complaints, just like an absence of 

disciplinary history, is not mitigating. Customers may fail to realize they have been mistreated 

Applicants' disciplinary histories include the Commission's findings that North 
Woodward failed to prepare and maintain a current general ledger and trial balance for two 
months and that Troszak was responsible for Notih Woodward's violations. N Woodward Fin. 
Corp., Exchange Act Release No. 60505, 2009 SEC LEXIS 2796, at *23 (Aug. 14, 2009). North 
Woodward, acting through Troszak, also engaged in securities-related activities without a 
FINOP for 13 months. !d. at *29. In May 2014, another FINRA Hearing Panel found in an 
unrelated matter that Troszak and North Woodward engaged in other misconduct, including 
additional failures to provide FINRA with requested information pursuant to Rule 8210. 
Decision at 16 n.28; Dep 't ofEnforcement v. N Woodward Fin. Corp., Complaint No. 
2011028502101, 2014 FINRA Discip. LEXIS 11 (FINRA OHO May 16, 2014) (NAC appeal 
pending). 
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and not complain. Quest Capital Strategie.s·, Inc., 55 S.E.C. 362, 373 (2001). As the NAC 

correctly determined, the applicants arc recidivists whose disregard for FINRA rules and 

regulatory requirements place the public interest at risk. Decision at 16; see Ricupero, 2010 SEC 

LEXIS 2988, at *24. 

The NAC also found aggravating that the applicants repeatedly fi·ustrated FINRA's 

attempt to obtain documents and forced FINRA to make numerous requests f(lr the inf(mnation 

over the course of three months. Decision at 19. The NAC further determined that FINRA had 

to exert a significant amount of regulatory pressure bef(we the applicants provided any requested 

documents responsive to the April, May, and June 2010 requests, as demonstrated by the fact 

that FINRA had to tile a complaint in this matter. !d. I8-19. As the NAC noted, even the filing 

of the complaint did not cause the applicants to readily produce documents; they failed to 

produce the documents for another flve months after FINRA filed its complaint and three 

categories of important documents remained outstanding. !d. 

The NAC detem1ined that the missing documents were impotiant because, without them, 

FINRA was impeded from detennining whether the promissory notes were a legitimate 

investment, whether the notes were suitable for customers, and whether investors were ham1ed. 

!d. at 18. The NAC found that applicants' refusal to provide documents hindered FINRA from 

determining whether Troszak engaged in other serious misconduct, such as the misappropriation 

or conversion ofhis customers' funds. ld. at 19. The applicants actively attempted to delay 

FINRA's investigation by refusing to provide key documents and demonstrate a fundamental 

unwillingness to comply with FINRA rules. 

The NAC also found that the applicants failed to provide valid reasons for failing to 

respond fully to the infonnation requests. !d. In response to FINRA's repeated requests for an 
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accounting of the $11 ,31 0.48 disparity between the loaned and redemption amounts, the 

applicants claimed that they could not produce records because they were "personal and 

confidential" to Troszak Capital Corp. They similarly cited "personal and confidential" as the 

reasons for refusing to produce records from accounts Troszak controlled to show a payment 

history on the loans. !d. The NAC, relying on Commission precedent, rejected the asseiiions of 

privacy and confidentiality as justifiable reasons f(x failing to provide FINRA with inf(mnation. 

ld. at 19-20. "Given that so much ofthe securities industry involves non-public information, 

allowing such abstract worries about privacy to overcome the critical role of Rule 82 I 0 would 

eviscerate FlNRA 's critical regulatory responsibilities." Gregory Evan Goldstein, Exchange Act 

Release No. 68904, 20I3 SEC LEXIS 552, at *17 (Feb. I 1, 2013). Troszak's continued 

assertion that he can shield his activities f!·om FINRA under the guise of privacy concerns is 

perilous to investors. 13 (Motion at 3, 6.) 

In addition, the NAC detennined that the applicants acted intentionally. Decision at 21

22. Troszak's own testimony illustrates his low regard for his responsibilities under FINRA 

rules, which continues to this day. Troszak testified that "when it comes down to a request for 

infonnation, I just go down the totem pole and ... FINRA isn't the IRS and [it] isn't the 

Depatiment of Labor." !d. at 21. The applicants moreover failed to accept responsibility for 

their misconduct and instead blamed FINRA for "maliciously exert[ing] predatory regulation 

into affairs it has no jurisdiction over." /d. The NAC also noted Troszak's changing 

explanations regarding repayment ofhis customers and that he was not forthcoming at the 

!3 Troszak also tries to shield his activities with his customers from other regulators. 
(Motion at 7-8.) Troszak states in his customer engagement letter that he will not disclose 
customer tax or financial infonnation to the "IRS, Department of Labor or any other 
govemmental or regulatory agency for any purpose or request" without the customer's written 
consent. (ld. at 8.) 
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hearing where the Hearing Panel found that his testimony was "evasive, obfuscatory, and lacked 

credibility." /d. at 11-12 & n.22, 22. The NAC concluded that Troszak's attitude demonstrated 

applicants' failure to appreciate the unequivocal obligations under Rule 8210 and the 

requirements ofthc securities business. /d. at 22. 

Based upon all of the forgoing, the NAC properly concluded that applicants' egregious 

misconduct made them a danger to the investing public, and that a bar ofTroszak in all 

capacities and expulsion ofNorth Woodward were the only effective remedies. Id. North 

Woodward and Troszak arc not likely to have the sanctions overtumed on appeal, and the 

Commission should reject applicants' request to stay the bar and expulsion pending its full 

review ofthis matter. 

C. 	 The Applicants Have Not Demonst..ated that a Denial of the Stay Will 
Impose Irreparable Harm 

To make the required showing of irreparable injury, the applicants must show that 

complying with the NAC's order will impose injury that is "ineparable as well as certain and 

great." Whitehall Wellington Invs., Inc., Exchange Act Release No. 43051, 2000 SEC LEXIS 

1481, at *5 (July 18, 2000). "The key word in this consideration is irreparable. Mere injuries, 

however substantial, in tenns of money, time, and energy ... are not enough." 1Ympinaro, 1991 

SEC LEXIS 2544, at *8. Indeed, the applicants have offered no evidence or credible argument 

to support a finding that they would be irreparably injured unless the bar and expulsion are 

stayed dming the pendency of their appeal. 

The applicants state that without a stay, they will have difficulty obtaining "cash to 

purchase legal representation" and their customers' tax information from North Woodward's 

clearing firm in order to service accounting customers. (Motion at 2, 6.) The applicants' claims 

of financial harm are unsupported and they fail to articulate why the customers would be unable 
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to obtain this tax information directly from the clearing firm. The applicants' vague and 

unsupported assertion docs not establish in-eparablc injury. Moreover, any possibility that the 

applicants may suffer some financial detriment during an appeal does not rise to the level of an 

irreparable injury and provides no basis for relief See Associated Sec. Cmp v. SE'C, 283 F.2d 

773, 775 (I Oth Cir. 1960); ,.,·ee also Tlze Dratel Group, 2014 SEC LEXIS 1875, at* 17 (denying 

stay and f-inding that bar from business that provided only source of income docs not rise to level 

of irreparable harm); Ifans N. Bcerbaum, Admin. Proc. File No. 3-12316, slip op. at 3 (Aug. 25, 

2006) (concluding no irreparable harm from Bccrbaum's exclusion from the industry, which he 

argued would Jorce him to close his broker-dealer and his customers to lose his services) 

(attached as Appendix C). 14 

The applicants furthennorc have not demonstrated that a denial of their stay request will 

substantially harm anyone else, including their customers loss of applicants' broker-dealer 

services. The Commission previously has rejected a customer's loss of a broker's services as 

sufficient to warrant a stay. See Harry W. Hunt, Exchange Act Release No. 68755, 2013 SEC 

LEXIS 297, at* 17-18 (Jan. 29, 2013). The applicants offer no evidence that the outcome that 

they posit will result while this appeal is pending. Applicants' customers, moreover, will likely 

be better protected if the applicants are no longer participating in the securities industry during 

this appeal. 

Even if the applicants could show in-eparable injury, which they cannot, the Commission 

should still deny the motion for stay. A showing of ineparable injury is not, standing alone, 

The applicants argue that they should be granted a stay to "allow" them "an opportunity 
to appeal." (Motion at 6.) The applicants misunderstand the rules ofprocedure. While FINRA 
rules do not stay a bar or expulsion upon an appeal to the Commission, the denial of a stay does 
not preclude an appeal. See FINRA Rule 9370. 
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sufficient grounds upon which to grant a stay, particularly given the strength of the other three 

factors that overwhehningly weigh against them . .S'ee Hamilton Bank, N.A. v. OCC, 227 F. Supp. 

2d 1, 7 (D.D.C. 200 I). The potential harm to the public interest, as discussed below, and 

applicants' inability to demonstrate a likelihood of success on the merits overwhelmingly 

outweigh any minor injury to Troszak or North Woodward. 

D. 	 Denial of the Stay Will A void Potential Harm to Others and WiiJ Serve the 
Public Interest 

Because the balance of equities weighs against a stay of the bar <mel expulsion, the 

Commission should further the public interest by permitting the sanctions to remain in ef1ect 

during this appeal. Applicants' misconduct goes to the very heart ofFINRA's investor 

protection mission. By failing to provide inf(mnation critical to Enforcement's investigation into 

whether investors were hanned by loaning money to Troszak, the applicants demonstrated a 

dangerous disregard toward complying with a FINRA investigation. Indeed, as the NAC found, 

the applicants did not simply fail to provide int{mnation and documents to FINRA; they actively 

blamed FINRA for investigating the loans and failed to understand their unequivocal obligation 

to provide FINRA with requested documents. See Decision at 21-22. Troszak revealed his 

attitude towards FINRA regulatory requirements by stating that FINRA is "down the totem pole" 

and not as impmiant to him as the IRS or the Department of Labor. !d. at 21. The applicants fail 

to recognize the imp01iance of complying with FINRA infonnation requests. Those failures 

continue to this day and are evident in their description ofFINRA continuing "to request 

inf01mation on matters outside the scope of its regulatory authority" in their motion to stay. 

(Motion at 3.) 

Applicants' contention that no investors complained implies that a stay imposes no risk to 

the investing public. (!d. at 2.) The Commission has squarely rejected this risk-based approach 
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to Rule 821 0 compliance. See PAZ, 2008 SEC LEXIS 820, at * 13. To the contrary, the 

Commission has explained that f~1iling to provide requested inf()rmation ii-ustrates FINRA 's 

ability to detect misconduct and threatens investors. ld. "When an investigator seeks to verify 

the proper use of funds by an associated person, any missing documents can frustrate the 

investigation." Dcp 't (4Enforcernent v. Ep!boim, Complaint No. 2011025674101, 2014 FINRA 

Discip. LEXIS 8, at *34 (FINRA NAC May 14, 2014). Granting the applicants the ability to 

remain in the industry during the pendency of their appeal raises unnecessary risk to the 

investing public. The applicants' failure to cooperate fully with FINRA requests for information 

is fundamentally incompatible with FINRA 's self-regulatory functions and poses an ongoing risk 

to investors that can only be remedied by keeping the bar and expulsion in place. See Charles C. 

Fawcett, IV, Exchange Act Release No. 56770,2007 SEC LEXIS 2598, at *21-22 (Nov. 8, 

2007). In balancing the possibility of injury to Nmih Woodward and Troszak against the 

possibility of hann to the public, the necessity of protecting the public far outweighs any 

potential injury to the applicants. See John Montelbano, Exchange Act Release No. 45107, 2001 

SEC LEXIS 2490, at *12-13 (Nov. 27, 2001). In light ofthe seriousness of applicants' actions, 

the Commission will further the public interest by denying the stay request. 

V. OBJECTION TO ATTACHMENT OF CERTAIN EXHIBTS 

Commission Rules of Practice 154 and 401 together provide that parties seeking and 

opposing stays may attach to their requests pertinent portions of the record. FINRA does not 

object to applicants' attachment ofExhibits 1 and 3 to the stay request. (Motion at 4, 7-8.) The 

applicants also, however, attach Exhibits 2 and 4 to the stay request, which are not part of the 

record. (ld. at 5, 9.) The Commission should decline to admit this new evidence. Under Rule 

452 ofthe Commission's Rules ofPractice, the "Commission may accept or hear additional 
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evidence ... as appropriate." 17 C.F.R. ~ 201.452. A motion under Rule 452 must establish 

"that there were reasonable grounds f()l· t~1ilure to adduce such evidence previously" and "show 

with particularity that such additional evidence is material." Jd. The applicants tail to carry their 

significant burden under the rule. Exhibit 2 appears to postdate the misconduct at issue in this 

appeal and applies to an unrelated transaction on a different condominium property. With 

respect to Exhibit 4, the applicants indicate they were pmvortedly precluded 1-fom introducing 

this evidence previously, but the record does not substantiate that claim. (Motion at 2.) In any 

event, the applicants also do not establish that either exhibit is material to the issues raised in 

their appeal ofFINRA's action. The Commission should therefore decline to admit this 

additional cvidence. 15 See Robert D. Tucker, Exchange Act Release No. 6821 0, 2012 SEC 

LEXIS 3496, at *58 (Nov. 9, 20 12) ("Tucker failed to satisfy either of these requirements and we 

therefore decline to admit them."). 

VI. CONCLUSION 

By refusing to provide infonnation and documents related to an extremely important 

investigation, Troszak and North Woodward disregarded their obligations to comply with 

FINRA rules. The bar and expulsion that the NAC imposed are fully warranted by the facts of 

this case and arc consistent with FINRA's Guidelines and the public interest. The extraordinary 

circumstances necessary to grant a stay are not present here. The Commission should deny 

applicants' stay request. 

The Commission should likewise reject applicants' request to later produce other 
documents "that were not available prior to the determination." (Id. at 2.) The applicants have 
not shown with particularity that such additional evidence is material. SEC Rule ofPractice 452. 
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Fl]'JANCIAL INPUSTRY .R~9lJ~~ATORY AUTtlQRITY 

In the Matter of 


Department of Enforcement, 


Complainant, 

vs. 

North Woodward Financial Corp. 
Birmingham, MI, 

and 

Douglas A. Troszak 
Birmingham, MI, 

Respondents. 

Complaint No. 201 0021303301 

Dated: July21,2014 

Respondents failed to amend principal's Form U4 to disclose that he was 
subject to a federal tax lien and failed to respond completely to FINRA 
information requests. Held, fmdings affirmed and sanctions modified. 

Appearances 

For the Complainant: Dale A. Glanzman, Esq., and Mark A. Koerner, Esq., Department 
of Enforcement, Financial Industry Regulatory Authority 

For the Respondents: Douglas A. Troszak, Pro Se 

Decision 

Pursuant to FINRA Rule 9311, North Woodward Financial Corp. (''North Woodward") 
and its sole owner, Douglas A. Troszak ("Troszak"), appeal the Hearing Panel's decision in this 
matter. The Hearing Panel found that the respondents violated Article V, Section 2 ofthe 
FINRA By-Laws, FINRA Rule 2010, and NASD Rule 2110 by failing to amend Troszak's 
Uniform Application for Securities Industry Registration or Transfer ("Form U4") to disclose a 
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federal tax lien.' The Hearing Panel further tound that the respondents violated FINRA Rules 
8210 and 20 I 0 by tailing to respond to FINRA requests for information. 

For the fi1ilure to respond to requests lor information, the Heuring Panel expelled North 
Woodward, batTed Troszak, and lined the respondents $50,000 jointly and severally. For the 
Form U4 violation, the Hearing Panel tined the respondents $10,000, jointly and severally, and 
suspended them tor 30 business days. The Hearing Panel declined, however, to impose the 
sanctions t(}r the Form U4 violation, as well as the $50,000 fine f()r the Rule 821 0 violation, in 
light of the expulsion and bar. After a complete review of the record, we affinn the Hearing 
Panel's findings of violation but modify the sanctions it imposed. 

L Background 

Troszak is North Woodward's president, chief financial officer, chief compliance officer, 
financial and operations principal ("FINOP"), and sole registered representative. Troszak 
entered the securities industry in 1992 when he was associated with another FINRA member 
firm as a general securities representative. Troszak left that firm in 2000 when he founded North 
Woodward. North Woodward conducts a general securities business. Troszak is currently 
registered as a general securities representative, principal, and FINOP with North Woodward. 

Troszak is also a certified public accountant. Since the mid-1980s, Troszak has owned 

and operated Troszak, C.P.A. Troszak describes accounting as his primary business. All of 

North Woodward's customers are also Troszak's accounting clients. 


II. Facts 

A. Troszak's Federal Tax Lien 

On October 6, 2008, the IRS filed a federal tax lien in the amount of$19,802.07 against 
Troszak individually and against his accounting business. Troszak admitted that he received 
notice of the tax lien from the IRS in October 2008, and he understood that he was personaHy 
subject to the lien. Question I 4M on the Form U4 asked: "Do you have any unsatisfied 
judgments or liens against you?". The respondents failed to update Troszak's Form U4 to 
disclose the tax lien until October 2011.2 

B. Troszak Obtained Loans from His Customers 

In February 20 l 0, FINRA began investigating respondents after receiving a regulatory tip 
that Troszak borrowed funds from his customers to pay for a mortgage on property that he 

The conduct rules that apply are those that existed at the time of the conduct at issue. 

2 Troszak testified that he satisfied the lien in full in October 2010. 
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owned and issued promissory notes to customers.1 The respondents, through their counsel at the 
time, provided in lonna! ion and documents on March I 0, 20 I 0, in response to FINRA 's initial 
written inquiry. 4 Based on this response, FINRA learned the following facts: 

Troszak owned several commercial condominiums in Michigan. In February 2009, he 

experienced financial eli fficulty and was unable to pay the mortgage on one ofthe units. On 

February 27, 2009, the mortgage holder gave notice of foreclosure. The mortgage holder 

purchased the property at a sheriff's sale on June II, 2009. 


Under Michigan law, the owner of foreclosed property may redeem his ownership by 
paying the sale price plus interest within six months of the sale. The redemption date for 
Troszak 's property was December I I, 2009. In November 2009, Troszak structured a group of 
loans totaling $200,000 to redeem his property. Troszak obtained these loans from ten North 
Woodward customers. Seven of these customers withdrew funds from individual retirement 
accounts ("IRAs") in order to loan Troszak money. 

Troszak executed a promissory note for each loan, which directed payment of 10% 
interest annuaJiy. The notes also directed Troszak to repay the note holders in six consecutive 
quarterly installments of principal and interest on the first day of each quarter, beginning on 
February I, 20 I 0, with the balance paid at the end of the sixth quarter, on May 1, 2011. Troszak 
redeemed his ownership in the property on December 8, 2009, by using $188,689.52 of the 
customers' funds that he obtained through the loans.5 

C. FINRA Issued Successive FINRA Rule 8210 Requests to the Respondents 

After receiving respondents' March 10,2010 response, FINRA issued to the respondents 
three successive FINRA Rule 8210 requests for additional information and documents focusing 
on the details ofthe loan transactions, the customers' accounts, and any tax liens to which 

3 The respondents argue that FINRA should reveal to them who filed the tip. FINRA's 
policy, however, is to treat tip information, and the source ofsuch information, confidentially to 
the fullest extent possible. See http://www.finra.org/industry/tools/p006647. Accordingly, the 
record before us does not reveal the tipper's identity. The respondents, moreover, are not 
entitled to that information as reflected by FINRA's policy, and that information is not relevant 
to these proceedings. 

4 The respondents were represented by counsel throughout FINRA's investigation and until 
the day before commencement of the hearing below. 

5 Respondents' counsel provided copies of the notice offoreclosure sale on Troszak's 
property, the sheriffs deed on the foreclosure sale, an affidavit as to the redemption amount, a 
letter from Troszak to North Woodward's clearing finn related to the loans from customers, the 
promissory notes, a redemption certificate reflecting Troszak's payment of$188,689.52 to 
recover the property, a document giving the note holders a $200,000 mortgage as security, and a 
portion ofNorth Woodward's supervisory procedures manual. 

http:of$188,689.52
http://www.finra.org/industry/tools/p006647
http:188,689.52
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Troszak was subject. Troszak admitted that he received FINRA 's written requests, and he 
authorized counsel to respond on respondents' behalf. Respondents' t:1ilurc to supply requested 
infimnation in response to these three requests is at the center of this matter. 

I. April22, 2010 Request 

By letter dated April 22, 2010, FINRA requested additional documents and int(mnution 
related to the loans from customers and associated promissory notes. Among other things, 
FINRA requested whether any disclosures about the foreclosure were made to the customers 
who lent Troszak money. FJNRA also asked whether the seven customers who withdrew funds 
from their IRAs to loan Troszak money were infon11ed of potential tax consequences. FINRA 
asked whether the loans were reflected in the customers' North Woodward accounts and 
requested copies of new account fotms, account amendments, and account statements for 2009 
and 20 I 0. FINRA requested that the respondents produce evidence showing that the customers 
were receiving payments as required by the tenns of the promissory notes and to provide an 
accounting, with documentation, of the $11 ,31 0.48 difference between the amount that Troszak 
received in loans from the customers and the amount he paid to redeem the property. FJNRA 
also asked about public records indicating that Troszak was subject to three tax liens (two federal 
and one state), requested an explanation of why the liens had not been disclosed on Troszak's 
Fonn U4, and directed the respondents to disclose them on Troszak's Form U4. FJNRA, in 
addition, requested copies ofall correspondence between the respondents and the IRS. 

On May 20, 2010, respondents' counsel provided a written response but failed to provide 
any of the requested documents. The letter stated that: 

• 	 the customers' IRA withdrawals caused no taxable event and new account fonns 
and monthly account statements could not be disclosed because the information 
was "personal and confidential to the customers," and advised FINRA to obtain 
that infonnation from North Woodward's clearing fin11; 

• 	 interest payments on the promissory notes were made according to the schedule; 
• 	 the customers were "verbally" told that the property was in foreclosure; 
• 	 the $11,310.48 difference between the loaned amount and the redemption 

payment was reserved for payment of taxes and interest, and this sum was not 
maintained in an account owned by North Woodward; 

• 	 Troszak was unaware ofany state tax lien, and the federal tax liens originated in 
Troszak's CPA finn, and he did not have to disclose them on his Form U4; and 

• 	 the respondents were willing to produce documents regarding accounts owned by 
North Woodward, but they were "not willing to produce information regarding 
any other account, as such information is personal and confidential and is 
irrelevant to the subject matter of this examination." 

2. May 25, 2010 Request 

FINRA issued a second FINRA Rule 8210 request on May 25,2010, informing the 
respondents that they had provided an incomplete response to the April 22, 2010 request. 
FINRA reiterated its request for, among other things, customer account statements for 2009 and 

http:11,310.48


20 I 0; documentation reflecting an accounting of the $11,310.48 in loan proceeds; copies of the 
principal and interest payments on the loans in February and May 201 0; correspondence with the 
IRS~ and bank and brokerage account statements in which Troszak had a beneficial interest for 
the period of January 2009 to April 20 I 0. The May 25 letter also reiterated that Troszak 's Fonn 
U4 should be amended to rellect any federal tax liens. 

Respondents' counsel responded on June 8, 20 I 0. The response provided none of the 

requested documents and stated: 


Mr. Troszak and North Woodward Financial Corp. have nothing 
additional to disclose to FINRA.... [M]uch of the information sought by 
FINRA is personal and confidential to the firm's clients, and to the extent 
any tax issues are implicated, Mr. Troszak and North Woodward Financial 
Corp. arc prohibited by statute and relevant regulations from disclosing 
such intormation. 6 

3. June 10,2010 Request 

On June 10,2010, FINRA issued a third, and final, FINRA Rule 8210 written request to 
the respondents. This request attached the April 22 and May 25, 2010 requests and cautioned the 
respondents that a failure to comply with the requests could result in discip1inary action against 
them. On that same day, FINRA staff spoke by telephone with respondents' counsel to stress the 
importance of responding in full to the FINRA Rule 8210 requests and warn counsel that, ifthe 
requested documents were not provided, FINRA would pursue formal action against the 
respondents. 

Respondents' counsel responded by letter dated June 18,2010. Again, the respondents 
provided none of the requested documents. The respondents claimed that no new account forms 
were created for the loan transactions and customer account statement information could not be 
disclosed because it was "personal and confidential" to the customers. The respondents directed 
FINRA to North Woodward's clearing firm to obtain customer account statements, but they 
noted that the statements would not reflect the amount of the loans or the outstanding balance. 
The respondents represented that the balance of the loans ($11 ,380.48) was in an account 
belonging to Troszak Capital Corp., the entity that issued the promissory notes to the customers. 7 

They stated that they would not disclose information about this account because it was "personal 
and confidential to Troszak Capital Corp." The respondents further refused to provide 
documentary evidence that principal and interest payments were made on the promissory notes 

6 Troszak in his on-the-record investigative testimony to FINRA and at the hearing below 
adopted counsel's response. 

7 The promissory notes, however, were signed by Troszak individually and as president of 
Troszak Capital Corp. Troszak. testified in an on-the-record interview with FINRA staff that he 
created Troszak Capital Corp. for tax purposes and controlled the funds going into and out of the 
corporation's account. 

http:11,310.48


- 6

in February and May 20 I 0 because that infonnation was "personal and confidential" to 
respondents' customers. The respondents represented that "interest payments have been made 
and the individual lenders arc satisfied." They also refused to provide bank and brokerage 
account statements in which Troszak had a beneficial interest, characterizing the information as 
"personal and confidential" and "irrelevant" to FINRA 's investigation. 

With respect to the tcdcral tax lien against Troszak, the respondents stated it was "an 
ongoing matter that does not involve the broker-dealer," was a "contingent liability," and "may 
ultimately be resolved in favor of" Troszak. Troszak did not update his Fonn U4 to reflect the 
tax lien until 16 months later, in October 2011. 

D. FINRA Pursues Formal Action Against the Respondents 

On February 15, 2011, FlNRA notified the respondents that it intended to recommend 
tonnal disciplinary action against them and invited the respondents to make a Wells submission 
in response. Troszak, by a letter dated February 25, 2011, responded in relevant part that "North 
Woodward ha[ d] supplied an inordinately large amount of infonnation and documentation" and 
that FINRA was requesting "privileged documents" "not within the scope of the examination." 
The respondents produced no documents in response. Therefore, the only documents that the 
respondents produced during FINRA's investigation were those they provided with their March 
J0,2010lctter. 

Enforcement subsequently filed a two-cause complaint against the respondents on May 
18, 20 II. Cause one alleged that the respondents failed to disclose a federal tax lien against 
Troszak on his Fonn U4, in violation of Article V, Section 2 of the FINRA By-Laws, FINRA 
Rule 2010, and NASD Rule 2110.8 Cause two alleged that the respondents failed to respond 
completely to requests tor infonnation and documents, in violation of FINRA Rules 8210 and 
2010. 

E. The Respondents Produce Some Information and Documents Post Complaint 

From October 5, 2011, to November 23, 2011, the respondents produced to FINRA 5,601 
pages ofdocuments.9 These documents included correspondence with the IRS, litigation records 
related to respondents' taxes and liens, various bank account statements belonging to Troszak 
and his business ventures, North Woodward securities account statements from January 2009 
through October 2011 for three customers who were promissory note holders pursuant to the 
November 20091oan to Troszak, and North Woodward securities account statements for 2009 
and 2010 for the remaining customers who were note holders. 

8 Enforcement did not allege in the complaint that respondents' failure to disclose was 
willful. 

9 An index ofthese documents was admitted into the record. The underlying documents 
were not offered into evidence. 
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These documents, however, were not entirely responsive to FINRA's earlier Rule 8210 
requests. The respondents never produced an accounting of the $11 ,310.48 difference between 
the amount borrowed trom the customers and the redemption payment; evidence of the interest 
and principal payments to the customers; or the 2009 and 20 I 0 securities account statements tor 
Troszak Capital Corp., which issued the promissory notcs. 10 

On November I, 20 II, Troszak provided on-the-record testimony to FINRA stan: 

111. Procedural History 

After a one-day hearing, the Hearing Panel f{)und North Woodward and Troszak liable 
tor the two violations alleged in the complaint. 11 The Hearing Panel barred Troszak, expelled 
North Woodward, and fined the respondents $50,000 jointly and severally tor failing to provide 
FINRA with requested information. The Hearing Panel also determined that suspending the 

10 As prui of their post-complaint production in November 20 I 1, respondents produced 
Troszak Capital Corp.'s North Woodward securities account statements for January 2011 
through October 201 1. 

II The respondents were represented by counsel during the investigation that gave rise to 
this proceeding up until a short time before the hearing. Troszak explained during his oral 
argument before the FINRA National Adjudicatory Council ("NAC'') subcommittee 
("Subcommittee") empanelled to consider this appeal that he "fired his attorneys because they 
disclosed ... confidential client information" to FINRA. The respondents now argue that 
Enforcement "exclud[ ed]" and "misclassified" "relevant information" at the hearing that the 
NAC should admit "as additional testimony." Pursuant to FINRA Rule 9346(b), a party seeking 
to introduce additional evidence on appeal must describe each item ofnew evidence proposed, 
demonstrate good cause excusing the failure to introduce the evidence below, and establish the 
materiality of the evidence to the issues before the NAC. It is unclear what additional testimony 
respondents seek to add, why respondents failed to introduce such testimony below, and whether 
that testimony is material. See, e.g., Timothy H. Emerson, Jr., Exchange Act Release No. 60328, 
2009 SEC LEXIS 2417, *32 (July 17, 2009) (stating that an adjudicator "cannot manufacture 
arguments for an appellant"). We therefore reject respondents' request to admit "additional 
testimony." In any event, the record shows that respondents received a fair process in 
accordance with FINRA' s Code of Procedure and the Securities Exchange Act of 1934 
("Exchange Act"). See 15 U.S.C. § 78o-3(b)(8), (h)(l) (requiring that self-regulatory 
organizations provide fair procedures); Sundra Escott-Russell, 54 S.E.C. 867, 873-74 (2000) 
(finding requirements of the Exchange Act met when FINRA brought specific charges, the 
respondent had notice of such charges, the respondent had an opportunity to defend against such 
charges, and FINRA kept a record of the proceedings). For example, the respondents were 
pennitted to include exhibits in the record and the Hearing Officer gave Troszak great latitude in 
his questioning of witnesses and in his own testimony. The record reflects that respondents were 
afforded a full opportunity to litigate and defend themselves. 
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respondents f(lr 30 business days and fining them $10,000 jointly and severally would be 
appropriate tor respondents' failure to amend Troszak's Form U4. The Hearing Panel declined 
to impose the sanctions for the Form U4 violation, as well as the $50,000 fine, in light of the bar 
and expulsion fhr the Rule 8210 violation. This appeal followed. 12 

IV. Discussion 

We affirm the Hearing Panel's findings that the respondents failed to amend Troszak's 
Fonn U4 to disclose a federal tax lien against Troszak, in violation ofArticle V, Section 2 ofthe 
FINRA By-Laws, FINRA Rule 2010, and NASD Rule 21 10. We further affinn the Hearing 
Panel's findings that the respondents failed to provide requested information to FINRA, in 
violation of FfNRA Rules 8210 and 20 I 0. We discuss the violations in detail below. 

A. The Respondents Failed to Amend Troszak's Form U4 to Disclose a Tax Lien 

Article V, Section 2(c) ofFINRA's By-Laws requires that "[e]very application for 
registration filed with [FINRA] shall be kept current at all times by supplementary amendments." 
In addition, the By-Laws require that any amendments be filed with FINRA "not later than 30 
days after learning of the facts or circumstances giving rise to the amendment." /d. "The duty to 
provide accurate information and to amend the Form U4 to provide current information assures 
regulatory organizations, employers, and members of the public that they have all material, 
current infonnation about the securities professional with whom they are dealing." 13 JosephS. 
Amundsen, Exchange Act Release No. 69406, 2013 SEC LEXIS 1148, at *25-26 (Apr. 18, 2013) 
(internal quotation marks omitted); see also Rosario R. Ruggiero, 52 S.E.C. 725, 728 (1996) 
(explaining that the Form U4 is utilized to determine and monitor the fitness of securities 
professionals). Thus, the importance of the accuracy of an applicant's Form U4 "cannot be 
overstated." Robert D. Tucker, Exchange Act Release No. 68210, 2012 SEC LEXIS 3496, at 
*26 (Nov. 9, 2012); see also Guang Lu, 58 S.E.C. 43, 55 (2005) (recognizing that "the candor 
and forthrightness of applicants is critical" to the usefulness of the Fonn U4), ajf'd, 179 F. App'x 
702 (D.C. Cir. 2006). FINRA Rule 2010 and NASD Rule 2110 require associated persons to 
observe the high standards ofcommercial honor and just and equitable principles of trade, which 
includes disclosing accurately and fully information required in the Form U4 such as a federal 

12 The respondents attached several documents to their appe1late brief Three of these 
documents were already admitted into the record. The Subcommittee admitted into evidence the 
other attached documents and informed the parties that the weight to accord these documents 
would be determined during the appeiiate review of the complete record. The substance of these 
documents has been considered and does not excuse respondents' misconduct or mitigate the 
sanctions imposed in this matter. 

13 Information is material if it would have "significantly altered the total mix of information 
made available." Mathis v. SEC, 671 F.3d 210, 220 (2d Cir. 2012). A respondent's failure to 
disclose a tax lien on his Form U4 is material information that other regulators, employers, and 
investors would want to know because it may signals financial difficulty. See id. 
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tax lien. 14 See Tucker, 2012 SEC LEXIS 3496, at *30; Jason A. Craig, Exchange Act Release 
No. 59137,2008 SEC LEX IS 2844, at *8 (Dec. 22, 2008); see also Scoll Mathis, Exchange Act 
Release No. 61120,2009 SEC LEX IS 4376, at* 18 (Dec. 7, 2009) (finding that the ti1ilure to tile 
timely Form U4 amendments is a violation of NASD Rule 211 0), affd, 671 F.3d 210. 

Question 14M of the Form U4 requires registered representatives to disclose any 
unsatisfied judgments or liens against them. It is undisputed that the IRS tiled a tax lien against 
Troszak on October 6, 2008. It is also undisputed that Troszak had timely notice of the lien. 
Troszak admitted that he received notice of the lien from the IRS in October 2008. 1'i In addition, 
the April22, May 25, and June 10,2010 letters from FINRA staff instructed the respondents to 
disclose the lien on Troszak's Form U4. The respondents nonetheless failed to disclose the lien 
until October 201 I, approximately three years after entry of the lien (and a year after Troszak 
had satistied the lien). Accordingly, we affirm the Hearing Panel's findings that the respondents 
failed to amend Troszak's Form U4 to disclose the tax lien within 30 days of learning ofthe lien, 
in violation of Article V, Section 2 of the FINRA By-Laws, FINRA Rule 2010, and NASD Rule 
2110. 

B. The Respondents Failed to Provide Requested Information to FINRA 

We affirm the Hearing Panel's findings that the respondents violated FINRA Rules 8210 
and 2010 when they failed to provide information and documents responsive to FINRA's 
requests. 

I. FINRA Rule 82 1 0 

FINRA Rule 8210 requires FINRA members and persons associated with a member to 
"provide infonnation orally [or] in writing ... with respect to any matter involved in [a FINRA] 
investigation." The language of Rule 8210--"No member or person shall fail to provide 
information or testimony or to permit an inspection and copying of books, records, or accounts 
pursuant to this Rule"-is "unequivocal" and "unqualified." See Dep 't ofEnforcement v. 
Asensio Brokerage Servs., Inc., Complaint No. CAF030067, 2006 NASD Discip. LEXIS 20, at 
*44 (NASD NAC July 28, 2006), qff'd, Exchange Act Release No. 62315, 2010 SEC LEXIS 
2014 (June 17, 2010); Rule 8210(c). Because FINRA lacks subpoena power, it must rely upon 
Rule 8210 ''to police the activities of its members and associated persons." Howard Brett 
Berger, Exchange Act Release No. 58950,2008 SEC LEXIS 3141, at *13 (Nov. 14, 2008) 
(citation omitted), ajf'd, 347 F. App'x 692 (2d Cir. 2009). The Commission repeatedly has 
found that failure to provide information impedes FINRA's ability to carry out its self-regulatory 

14 NASD Rule 2110 applied until December 15, 2008, when its identical successor, FINRA 
Rule 20 I 0, became effective. FINRA Rule 0140 and NASD Rule 0115 make all FINRA and 
NASD rules applicable both to FINRA members and all persons associated with FINRA 
members. 

15 Troszak also had constructive notice of the lien when it was filed because the IRS sent 
the notice to respondents' CRD addresses. 
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functions and is a serious violation. PAZ Sec., Inc., Exchange Act Release No. 57656, 2008 SEC 
LEX IS 820, at *13 (Apr. I I, 2008), t~{f'd, 566 F .3d 1172 (D.C. Cir. 2009); Elliot M. I Iershberg, 
58 S.E.C. 1184, 1190, af('d, 210 F. App'x 125 (2d Cir. 2006). 16 Indeed, the failure to respond to 
FINRA's int(mnation requests "ti·ustrates [its] ability to detect misconduct, and such inability in 
turn threatens investors and markets." PAZ Sec., Inc., 2008 SEC LEXJS 820, at* 13. 

FINRA sent the requests tor information to the respondents at North Woodward's 
business address, and Troszak admitted that he received FINRA 's requests. 11 Thus, the 
respondents rceci ved actual notice of the April 22, May 25, and June 10, 201 0 requests for 
information. 

FINRA requested that the respondents produce certain documents in response to the April 
22, May 25, and June I0, 20 l 0 information requests. Specifically, FINRA asked the respondents 
to provide copies of: customer new account forms, account amendments, and account statements 
for 2009 and 20 I0 for each customer from whom Troszak borrowed money; bank and brokerage 
account statements in which Troszak had a beneficial interest for the period ofJanuary 2009 to 
April 20 I0; and all correspondence between the respondents and the IRS. FINRA also asked the 
respondents to produce evidence showing that the customers were receiving payments as 
required by the terms of the promissory notes and to provide an accounting, with documentation, 
of the $11,3 I0.48 difference between the amount that Troszak received in loans from the 
customers and the amount he paid to redeem the property. The respondents, however, refused to 
produce any of the requested documents prior to Enforcement filing its complaint in this matter 
in May 2011. 

In October and November 2011, approximately five months after Enforcement filed its 
complaint, the respondents produced over 5,500 pages ofdocuments. These documents included 
correspondence with the IRS; various bank account statements belonging to Troszak and his 
business ventures; statements for the period from January 2011 through October 201 I for 
Troszak Capital Corp.'s securities account at the Firm; and the North Woodward account 
statements from January 2009 through October 201 I for three customers who were promissory 

16 A violation ofRule 82 I 0 also constitutes a violation of the standard ofjust and equitable 
principles oftrade embodied in FINRA Rule 2010. See CMG Institutional Trading, LLC, 
Exchange Act Release No. 59325, 2009 SEC LEXIS 215, at *30 (Jan. 30, 2009). 

17 At the time of the misconduct, FINRA Rule 8210(d) stated that "[a] notice under this 
Rule shall be deemed received by the member or person to whom it is directed by mailing or 
otherwise transmitting the notice to the last known business address of the member or the last 
known residential address of the person as reflected in the [CRD]." FINRA also sent the April 
22, May 25, and June 10,2010 information requests to the respondents then-current counsel. 
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note holders pursuant to the loan to Troszak and the requested customer account statements for 
2009 and 2010 tor the remaining customers who were also note holders. In November 20 II, 
Tros7,ak also provided on-the-record testimony to FINRA staff. 

Even after taking into account the post-complaint production, the respondents never 
provided three categories ofinfonnation that FINRA requested. First, the FINRA examiner who 
testified at the hearing stated that the respondents never produced an accounting, with supporting 
documentation, of the $11,310.48 difference between the amount borrowed from the customers 
and the redemption payment. Troszak in comparison testified that FINRA had "all of the 
documents" necessary "to make that accounting." While Troszak acknowledged that FINRA 
"received piece-meal documents" and "did not have the full ability to put together that 11 
grand," he asserted that it could now. Troszak, however, did not identify the documents that he 
believed accounted for these funds. 18 

The respondents also never produced proof that the interest and principal payments that 
were required by the promissory notes were made to the customers. The terms of the promissory 
notes stated that customers would receive quarterly interest and principal payments for six 
consecutive quarters, beginning in February 2010 and ending by May 1, 2011. 19 Troszak's 
responses with respect to the repayment shifted throughout these proceedings. Troszak initially 
claimed in a May 20, 2010 letter to FINRA staff that the payments were made "according to 
schedule," but included no documentary proof ofthat assertion. At the hearing, Troszak testified 
that he did not make some payments to customers because one or more of them did not want to 
be paid or had agreed to an extension. 20 Troszak, however, offered no documents to show that 

Ill In an effort to explain the $11,310.48 discrepancy, Troszak testified at the hearing as 
follows: "At the closing, we had the funds to go to a title company, and the title company 
handled the total transaction. I'm fairly positive ... ofthat 1 I, there was a tax payment made for 
between 5 or 6 . . . . Then there were some interest payments made. And what happened is the 
Troszak Capital Corporation had that money, and then we would make journal entries into the 
IRA accounts." Troszak later explained that "the I I , some of it went to the taxes, and then over 
a period of time some of it was going out for interest. And then I funded it some more with my 
money to make it- to make the balance higher .... But the whole idea is that I think half of that 
went to a tax payment and the rest was dwindled down and then it, I don't [know], got to two or 
three and I funded it, I ponied up more money to make interest payments ...." 

19 The FINRA examiner testified that, in October 20 ll, she received from the respondents 
as part oftheir post-complaint production the requested customer account statements for the 
period from February 2010 through May 2011. The examiner explained that the customers' 
monthly account statements reflected the promissory notes but did not reflect principal and 
interest payments or repayment of the notes as ofMay 2011. 

20 With respect to his assertion that certain customers declined timely repayment, Troszak 
testified: "People have actually told me and written me, 'Oh, I don't want my interest payment 
this year. I want it next year.' . . . Well, these are people that are my friends. They said, 'Doug, 
don't give it to me this year. Give it to me next year because I don't want to pay the taxes on it 

[Footnote continued on next page] 

http:11,310.48
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these customers had agreed to these purported extensions. 21 The Hearing Panel found Troszak's 
testimony that his customers did not want to be repaid according to the schedule in the 
promissory notes not credible. Because the respondents have not demonstrated the existence of 
substantial evidence sufticient to overturn the Hearing Panel's credibility determination, we 
affirm that tinding. See Dep 't (4'Er!forcement v. Mizen/co, Complaint No. C8B0300 12, 2004 
NASD Discip. LEX IS 20, at* 16 n.ll (NASD NAC Dec. 21, 2004), a.fl"d, 58 S.E.C. 846 (2005). 
Troszak admitted that FINRA would be unable to reconstruct the payments that he made on the 
loans because some customers were paid in cash22 and evidence of payments was not recorded in 
one place. 21 Troszak ultimately admitted at the hearing that several ofhis customers had not 
been fully repaid. 

With respect to the third category ofintonnation, respondents never produced the 2009 
and 20 I 0 securities account statements tor Troszak Capital Corp., which is the entity that issued 
the promissory notes and that Troszak controlled. 

[Cont'd] 

this year.' ... So you want statements showing the payments when the people that actually 
loaned me the money don't want the money yet." Although Troszak testified that some ofhis 
clients had expressed in writing a desire not to be paid in accordance with the promissory note 
schedule, he offered no such documents into evidence. 

ll Troszak testified that he did not produce any documents reflecting the purported change 
in loan repayment terms because "FINRA has never requested any. FINRA has never requested 
an update on any of this.... I don't understand how it's my obligation to give private client 
infonnation to FINRA." 

22 Troszak at the hearing provided an example ofhow he purportedly repaid an elderly 
customer her interest on the promissory note in cash. Jn an effort to substantiate the cash 
payments, Troszak testified that he had copies of$100 bills and other currency with the 
customer's purported initials. He testified that "somewhere" was "a sheet ofpaper" with her 
initials adjacent to some numbers which represented cash payments to her. He went on to state 
that, "[s)o when the group here is trying to match up what's going on, [the examiner may sayJ 
'He's not paying her. I can't see payments,' well, you've got 16,000 sheets ofpaper there, and 
in there there's payments from [the customer] on sheets ofpaper with her initials. And then [the 
customer] says, 'Well, you know, I don't really want that money in December. You owe it to 
me. Give it to me in January."' Troszak provided no documentary evidence to show that he had 
repaid this customer any money or that she agreed to delayed repayment. 

23 On this point, Troszak testified: "[H]ow we would disburse the money. We'd make 
journal entries, which is where [the examiner], because she doesn't have an accounting 
background, couldn't put it together. So that's why she sent that bullet saying, 'Provide an 
accounting.' Well, it's all over the place, including cash payments on notes that have been 
supplied but she's got to pull from other spots to put it together to make it work." 
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The FINRA examiner testified that the documents were requested in order to determine 
thai respondents did not misuse customer funds, that the promissory notes were suitable 
investments for the customers, and that Troszak had the financial wherewithal to make the 
promised interest payments and return the customers' funds. Respondents' failure to provide 
these categories of infonnation impeded FINRA 's investigation. The examiner stated she was 
unable to detern1ine whether the promissory notes were a legitimate investment, if the notes were 
suitable f()r customers, if there was a misuse of customer funds, and if any investors were 
harmed. 

We dctcnninc that the respondents failed to provide requested infonnation to FINRA and 
thcrcfhrc violated FINRA Rules 8210 and 2010. 

4. Respondents' Exculpatory Arguments Fail 

The respondents make several ar!:,'llments as to why they believe that FINRA has no 

authority to obtain information from them regarding the loans fi·om Firm customers. For the 

reasons set forth below, we determine that none of these arguments diminish respondents' 

regulatory responsibility to comply with FINRA Rule 8210. 


The respondents argue that because FINRA is not a governmental agency, FINRA's 

requests for "private client information" do not "carry the same status" as requests from the IRS 

or the U.S. Department of Labor, and they have complied to the extent required of them?4 The 

respondents misunderstand their obligations as a FINRA member and person associated with a 


The respondents further assert that SEC Regulation S-P prohibits disclosure to FINRA of 
certain customer information. Rule I O(a)(l) of Regulation S-P generally prohibits the disclosure 
of"nonpublic personal information" about a consumer to a nonaffiliated third party unless a 
broker-dealer has provided the consumer with proper notice and "a reasonable opportunity ... to 
opt out." 17 C.F .R. § 248.1 0( a)( 1 ). The application of Regulation S-P is limited to brokers, 
dealers, investment companies, and registered investment advisers. !d. § 248.1 (b). Regulation 
S-P, however, does not exempt FINRA members and their associated persons from complying 
with information requests issued pursuant to FINRA Rule 8210, even if those information 
requests seek nonpublic personal information ofbroker-dealer customers. See id. § 
248.15(a)(7)(iii) (excepting broker-dealers from Regulation S-P's notice and opt out requirement 
when providing nonpublic information to regulatory authorities having jurisdiction "for 
examination, compliance, or other purposes as authorized by law"). 

Respondents' concerns related to the release of''client data" through FINRA taking 
Troszak's on-the-record testimony and admitting the transcript as an exhibit in this case are 
equally without basis. As the Commission explained, "FINRA investigations are non-public and 
confidential" and "speculative concerns" that "the information FINRA seeks could be 
subpoenaed by some other party' are "not enough ... to refuse to comply with Rule 821 0." 
Gregory Evan Goldstein, Exchange Act Release No. 68904,2013 SEC LEXIS 552, at *16-17 
(Feb. 11, 2013) (order denying stay). 
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member. FINRA's authority to request documents pursuant to FINRA Rule 8210 stems from the 
contractual relationship entered into voluntarily by FINRA members and persons associated with 
those members. See Kidder, Peabody & Co. v. Zinsmeyer '/i·usts P 'ship, 41 F .3d 861, 863 (2d 
Cir. 1994) ("The rules of a securities exchange arc contractual in nature."). Upon joining 
FINRA, a member organization and its associated persons agree to comply with FINRA rules. 
See Article IV, Section I ofthe FJNRA By-Laws. As FINRA members, respondents therefore 
arc bound to comply with all FINRA rules, including FINRA Rule 8210. See UBS Fin. Servs. 
Inc. v. W Va. Univ. Hosps., Inc., 660 F.3d 643,649 (2d Cir. 201 l); Berger, 2008 SEC LEXIS 
3141, at *I 0. Respondents' obligation to provide Enforcement with the requested infonnation 
was unequivocal. See Berger, 2008 SEC LEXIS 3141, at *13. 

The respondents contend that FfNRA has no jurisdiction to investi¥:ate the promissory 
notes because they were loans from his customers and were not securities. 5 FINRA's 
investigative reach is broad and includes all business-related conduct, even ifthc activity docs 
not involve a security. See Dep 't ofEnforcement v. DiFrancesco, Complaint No. 
2007009848801,2010 FINRA Discip. LEXIS 37, at* I5-16 & n.ll (FfNRA NAC Dec. 17, 
2010) (collecting cases), aff'd, Exchange Act Release No. 66113,2012 SEC LEXIS 54 (Jan. 6, 
2012)~ see, e.g., Dep 't ofEnforcement v. Taylor, Complaint No. C8A050027, 2007 NASD 
Discip. LEXIS 11, at *45-47 (NASD NAC Feb. 27, 2007) (finding violation of Rule 8210 when 
respondent failed to provide accurate infonnation related to her insurance licenses). Moreover, 
Rule 8210 requires persons subject to FINRA 's jurisdiction to respond to requests for 
infonnation from FINRA staff with respect to matters involved in an investigation, and provides 
FfNRA the right to inspect and copy a member or associated person's "books, records, and 
accounts," without limiting FINRA's review to only those documents related to securities. See 
FINRA Rule 8210(a). It was entirely proper tor Enforcement to investigate Troszak's loans 
from respondents' customers, and the infonnation requests were directed at legitimate concerns 
about whether Troszak's activities violated FINRA rules. See, e.g., Daniel C. Adams, 47 S.E.C. 
919,921 (1983) (explaining FfNRA's disciplinary authority encompasses nonsecurities related 
business activity and the investigation of respondent's solicitation and sale of a tax shelter was 
properly within FINRA 's reach); Dep 't ofEnforcement v. Gallagher, Complaint No. 
2008011701203,2012 FINRA Discip. LEXIS 61, at *17 (FfNRA NAC Dec. 12, 2012) 
(explaining Rule 8210 confers upon FfNRA ''broad discretion to inquire about any matter 
involved in a FINRA investigation, complaint, examination, or proceeding"). 

Troszak also repeatedly raised this point throughout his hearing testimony. For example, 
Troszak stated, "There's really problematic jurisdictional questions in my mind about what is a 
security and the security regulation and what is not." He reiterated, "I will tell you I don't 
believe this is a securities transaction. This is a private. This has nothing to do with a security. 
How did this become a security? And how does FINRA get to continue to ask for private 
documents from my clients? This isn't a security transaction. It's not a securities transaction in 
my mind ...." Troszak later explained the basis for his belief that FINRA was not entitled to 
infonnation about the loans by stating, "I believe that my [other regulatory and contractual] 
responsibilities trump FINRA's request for documents in nonsecurities-related transactions." 
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The respondents assert that the Michigan Department of Licensing and Regulatory 
Affairs investigated the loans from North Woodward's customers and took no further action. 
Any investigation by the State of Michigan is immaterial to FINRA's independent investigation. 
"As a self-regulatory organization, [FINRA] has an independent obligation to investigate 
possible ... violations" ofFINRA rules. Dep't ofEnforcement v. Respondent Firm, Complaint 
No. CAF000013, 2003 NASD Discip. LEXlS 40, at *35 (NASD NAC Nov. 14, 2003). 
FINRA 's investigation of the respondents and the filing of disciplinary charges represent 
legitimate regulatory exercises in furtherance of investor protection. See 15 U.S.C. § 78o-3; see 
also Schellcnbach v. SEC, 989 F.2d 907, 912 (7th Cir. 1993) ("NASD disciplinary proceedings 
are treated as an exercise ofprosecutorial discretion."). FINRA's requests for information were 
"in accordance with its legitimate function ofprotecting the public." See Adams, 47 S.E.C. at 
921 n.8. 

The respondents further assert that pursuant to NASD Rule 2370 they "communicated" to 
North Woodward's clearing firm the loans from customers?6 This fact is irrelevant to 
respondents' f-ailure to supply FINRA with requested information. While the respondents were 
not charged with violating Rule 2370 in the matter before us, their borrowing from customers is 
within FINRA' s authority to investigate. C.f. Berger, 2008 SEC LEXIS 3141, at *26 (explaining 
that "a request for information is no less serious because NASD issues the request in an effort to 
prevent or uncover misconduct rather than to unearth the details of misconduct ofwhich it is 
already aware" (internal quotation marks omitted)). 

We thus affirm the Hearing Panel's findings that Troszak and North Woodward violated 
FINRA Rules 8210 and 2010. 

V. Sanctions 

The Hearing Panel barred Troszak, expelled North Woodward, and fined them $50,000, 
jointly and severally, for the FINRA Rule 8210 violation. The Hearing Panel also fined the 
respondents $1 0,000, jointly and severally, and suspended them for 30 business days for the 
Form U4 violation, but it declined to impose these sanctions, as well as the $50,000 fine, in light 
of the bar and expulsion. For the reasons set forth below, we affirm the sanctions imposed by the 
Hearing Panel for the FINRA Rule 821 0 violation. We nevertheless modify the sanctions 
imposed for the Form U4 violation. 

A. Respondents' Disciplinary History 

Before we apply the violation-specific Sanction Guidelines ("Guidelines"), we begin with 
a review of respondents' disciplinary history, which is relevant to the level ofsanctions for both 

NASD Rule 2370, which is now FINRA Rule 3240, prohibits an associated person from 
borrowing money from or lending money to any customer, subject to certain conditions. 

26 
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causes of action.27 See Dep 't ofE,~/orcemenl v. N. Woodward Fin. Corp., Complaint No. 
E8A2005014902, 2008 FINRA Discip. LEXIS 47, at *28-29 (FINRA NAC Dec. 10, 2008) 
(applying disciplinary history as an aggravating factor when dctcnnining appropriate sanctions), 
qff.'d, Exchange Act Release No. 60505, 2009 SEC LEXIS 2796, at *23 (Aug. 14, 2009). Most 
recently, on August 14, 2009, the Commission affinned a FINRA disciplinary decision against 
the respondents. The Commission found that North Woodward violated Exchange Act Rule 17a
3, and NASD Rules 3110 and 2110, by tailing to prepare and maintain a current general ledger 
and trial balance for two months and Troszak, who was responsible tor North Woodward's 
violations, violated NASD Rules 3110 and 2110. N. Woodward Fin. Corp., 2009 SEC LEXIS 
2796, at *23. The respondents were jointly and severally fined $2,500. !d. at *25. 

On January 6, 2005, the respondents also settled a FINRA disciplinary action by 

consenting to findings that North Woodward, acting through Troszak, engaged in securities

related activities without a FJNOP for 13 months. !d. at *29. The respondents agreed to pay, 

jointly and severally, a $5,000 fine as part of that settlement. 


Respondents' disciplinary history presents an aggravating factor in our assessment of 
sanctions and reflects a serial disregard of fundamental regulatory obligations, including 
requirements to keep accurate records and to operate with a necessary principal registration. See 
John Joseph Plunkett, Exchange Act Release No. 69766, 2013 SEC LEXIS 1699, at *47 (June 
14, 20 I 3) (explaining that "[r)elevant' disciplinary history includes past misconduct similar to 
that at issue or past misconduct that evidences disregard for regulatory requirements, investor 
protection, or commercial integrity" (internal quotation marks omitted)). The respondents are 
recidivists whose disregard for FINRA rules and regulatory requirements place the public 
interest at risk. 28 See, e.g., Joseph Ricupero, Exchange Act Release No. 62891, 2010 SEC 

27 See FINRA Sanction Guidelines 2 (General Principles Applicable to All Sanction 
Determinations, No.2), 6 (Principal Considerations in Determining Sanctions, No.1) (2013), 
http://www. finra.orglweb/ groups/industry/@ip/@enf/@sgldocuments/industry/pO 1t 038.pdf 
[hereinafter Guidelines]. 

28 See Guidelines, at 2 (General Principles Applicable to All Sanction Determinations, No. 
2), 6 (Principal Considerations in Determining Sanctions, No. 1). We also note that another 
FINRA Hearing Panel recently found in an unrelated disciplinary action that the respondents 
failed to (1) respond in a timely manner to FINRA requests for information and denied FINRA 
access to the firm's premises in connection with a scheduled cycle examination {and Troszak 
failed to respond completely to a separate request for information), in violation ofFINRA Rules 
82 I 0 and 201 0; (2) establish and maintain adequate written supervisory procedures, in violation 
ofNASD Rule 3010 and FINRA Rule 2010; (3) prepare required reports and certifications, in 
violation ofNASD Rule 3012, and FINRA Rules 3130 and 201 0; (4) establish and implement 
appropriate AML procedures, in violation ofNASD Rule 3011(b}, and FINRA Rules 3310(b) 
and 2010; (5) conduct an independent AML test in a timely manner, in violation ofFINRA Rules 
3310{c) and 2010; {6) update timely Troszak's Form U4 to disclose a consent judgment, in 
violation ofFINRA Rules 1122 and 2010, and Article V, Section 2 ofFINRA's By-Laws; and 
{7) provide customers with an adequate privacy notice, in violation ofRegulation S-P, NASD 

[Footnote continued on next page] 
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LEXIS 2988, at *24 (Sept. 10, 2010) (considering respondent's disciplinary history and finding 
that it was further evidence that he posed a risk to the investing public should he re-enter the 
securities industry), aff'd, 436 F. App'x 31 (2d Cir. 201 1). 

The Guidelines provide that a bar should be the standard sanction when an associated 
person does not respond in uny munner to a request made pursuant to FINRA Rule 8210 or when 
a respondent does not respond until after FfNRA files a complaint.29 The Hearing Panel 
considered that because the respondents failed to provide much of the requested information and 
any documents responsive to the April, May, and June 2010 requests until after the complaint 
was t-iled, the standard sanction of a bar was appropriate. The Hearing Panel's determination, 
however, fails to take into account respondents' full cooperation in response to FfNRA's March 
2010 request. That request and response were part of the same investigation in which FINRA 
staff issued the subsequent April, May, and June 2010 requests. See Plunkett, 2013 SEC LEXIS 
1699, at *55-56; Kent M. Houston, Exchange Act Release No. 66014, 2011 SEC LEXIS 4491, at 
*24-26 (Dec. 20, 2011 ). Therefore, we determine that the Guidelines governing partial but 
incomplete responses apply to the facts ofthis case. 

When an associated person provides a partial but incomplete response, the Guidelines 
state that "a bar is standard unless the person can demonstrate that the information provided 
substantially complied with all aspects of the request."30 The Guidelines also recommend a fine 
of$10,000 to $50,000 for a partial but incomplete response.31 In an egregious case, expulsion of 
the finn is appropriute.32 a: however, mitigation exists, the Guidelines recommend suspending 

[Cont'd] 

Rule 2110, and FfNRA Rule 2010. See Dep 't ofEnforcement v. N Woodward Fin. Corp., 
Complaint No. 2011028502101,2014 FfNRA Discip. LEXIS 11 (FINRA OHO May 16, 2014). 
The Hearing Panel barred Troszak from associating with any member finn in all capacities for 
his failures to comply with the Rule 8210 requests. In addition, the Hearing Panel separately 
barred Troszak from associating with any member firm in any principal or supervisory capacity 
for his supervisory violations. The Hearing Panel suspended North Woodward from FINRA 
membership for one year for its failures to comply timely with the Rule 821 0 requests; 
suspended the finn for 30 business days for its supervisory violations, and fined the firm a total 
of$25,000. That case is not final and is currently pending on appeal before the NAC, as of the 
date ofthis NAC decision. 

29 Guidelines, at 33 & n.l. 

30 Guidelines, at 33. 

31 !d. 

32 !d. 

http:appropriute.32
http:response.31
http:complaint.29
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the finn with respect to any or all activities or functions fur up to two years. 11 We detennine that 
respondents' patiial responses did not comply substantially with all aspects of the FINRA Rule 
8210 requests and aggravating factors support barring Troszak and expelling Notih Woodward 
from FINRA membership. 

The Guidelines identity the following factors to consider when a respondent has provided 
a partial but incomplete response: (I) the importance of the infonnation requested that was not 
provided as viewed from FINRA 's perspective, and whether the infonnation provided was 
relevant and responsive to the request; (2) the number of requests made, the time the respondent 
took to respond, and the degree of regulatory pressure required to obtain a response; and (3) 
whether the respondent thoroughly explained valid reasons tur the deficiencies in the response. 34 

We tirst consider the importance of the information requested that the respondents did 
not provide and the relevance and responsiveness of the information that they did provide. 35 

Prior to the filing of the complaint in May 2011, FINRA issued four information requests. The 
respondents complied fully with the first request in March 201 0 by providing responsive 
information and documents. The respondents, however, produced none of the documents asked 
turin the April, May, and June 2010 request letters, primarily claiming that these documents 
were ''personal and confidential." FINRA moreover warned the respondents that their failure to 
provide requested information could have regulatory consequences and yet they ignored these 
warnings. 

In October and November 2011, approximately five months after FINRA filed the 
complaint, the respondents produced partial information, providing some, but not all, of the 
requested documents. The respondents never provided three critical categories of information 
that FINRA requested. They never produced an accounting, with supporting documentation, of 
the $11 ,310.48 difference between the amount that Troszak borrowed from his customers and the 
redemption payment. They also never produced proofthat the interest and principal payments 
that were required by the promissory notes were made to the customers. In addition, the 
respondents never produced the 2009 and 201 0 securities account statements for the entity that 
issued the promissory notes, Troszak Capital Corp. 

From FINRA's prospective, the missing documents were important because, without 
them, FINRA was impeded from determining whether the promissory notes were a legitimate 
investment, whether the notes were suitable for customers, and whether investors were harmed. 
Troszak's refusal to provide documentation and his provision ofcontradictory responses raise 
significant concerns that his customers were harmed. While claiming to FINRA staff that he 

33 !d. 

34 !d. 

35 Id. 
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provided adequate proof or interest and principal payments, he also stated that the relevant 
information is "all over the place," and that FINRA would have "to pull from other spots to put it 
together to make it work." Moreover, respondents' refusal to provide documents impeded 
Ent<1rcement trom determining whether Troszak engaged in other serious misconduct, such as 
the misappropriation or conversion of his customers' funds. "When an investigator seeks to 
verify the proper usc of funds by an associated person, any missing documents can frustrate the 
investigation." Dep 't ofEt1forcement v. J:.:plhoim, Complaint No. 2011025674101, 2014 FINRA 
Discip. LEXlS 8, at *34 (FJNRA NAC May 14, 2014); see also PAZ, 2008 SEC LEXIS 820, at 
*13 (explaining that a failure to respond to infonnation requests frustrates FINRA 's ability to 

detect misconduct and threatens investors). 


Second, we determine that the number of Rule 8210 requests made, the length oftime 
required to obtain respondents' response to the requests, and the degree of regulatory pressure 
FINRA applied arc aggravating factors supportive ofthc bar and expulsion.36 The respondents 
repeatedly frustrated FINRA's attempt to obtain documents and forced FINRA to make 
numerous requests for the information. FINRA staffmade multiple requests for the documents 
over the course of three months and, although significant regulatory pressure was brought to 
bear, the majority of the documents were not provided until approximately 18 months after it was 
requested and five months after FINRA filed a complaint in this matter. Thus, the degree of 
regulatory pressure exerted by FINRA in its effort to obtain key documents from the respondents 
was significant and highly aggravating. See, e.g., Dep 't ofMkt. Regulation v. Lane, Complaint 
No. 20070082049,2013 FINRA Discip. LEXIS 34, at *98 (FINRA NAC Dec. 26, 2013) ("[T]he 
degree of regulatory pressure that [FfNRA] had to bring to obtain [the] category of information 
was substantial and is a highly aggravating factor."), appeal pending, No. 3~15701. The 
Commission has long emphasized that FfNRA "should not have to initiate a disciplinary action 
to elicit a response to its infonnation requests made pursuant to Rule 821 0." Ricupero, 2010 
SEC LEXIS 2988, at* 12. Moreover, even after the filing of the complaint, the respondents 
refused to provide several categories ofdocuments to FINRA. 

Third, we find that the res~ondents failed to provide valid reasons for failing to respond 
fully to the information requests.3 In response to FINRA's repeated requests for an accounting 
of the $11,310.48 disparity between the loaned and redemption amounts, the respondents 
claimed that they could not produce records because they were "personal and confidential" to 
Troszak Capital Corp. They similarly cited "personal and confidential" as the reasons for 
refusing to produce records from accounts Troszak controlled to show a payment history on the 
loans. FINRA is not precluded from requesting confidential and private information, and the 
Commission has rejected assertions ofprivacy and confidentiality as justifiable reasons for 
failing to provide FINRA with that information.38 See Gregory Evan Goldstein, Exchange Act 

36 Guidelines, at 3 3. 

37 Guidelines, at 33. 

38 Troszak likewise claimed that he could not produce customer account statements without 
his clients' written permission. There is no basis in Rule 8210 for such equivocations. Troszak 

[Footnote continued on next page] 

http:information.38
http:11,310.48
http:expulsion.36


39 

- 20

Release No. 71970,2014 SEC LEXIS 1350, at *36 (Apr. 17, 2014). "FINRA investigations are 
non-public and contidcntial." F/NRA Regulatory Notice 09-17, 2009 FINRA LEXIS 45, at *4 
(Mar. 2009). As the Comrnission has emphasized, .. [g]ivcn that so much of the securities 
industry involves non-public intormation, allowing such abstract worries about privacy to 
overcome the critical role of Rule 8210 would eviscerate FINRA 's critical regulatory 
responsibilities." Goldstein, 2013 SEC LEXIS 552, at* 17; see Goldstein, 2014 SEC LEXIS 
1350, at *36; see also CMG Institutional Trading, LLC, 2009 SEC LEXIS 215, at *21 (rejecting 
applicant's argument that information request was immaterial and "none of your business" by 
explaining that associated persons may not i!:,'llore infonnation requests or detennine for 
themselves their materiality). Moreover, Troszak Capita] Corp. is not some unrelated third party, 
but rather a company that Troszak formed for tax purposes and one that he controls. 

At the time of respondents' misconduct here, FINRA's right to a copy of a member or 
associated person's documents under Rule 8210 extended to "books, records, and accounts of 
such member or person."39 By serving as a member and an associated person, the respondents 
were "on notice that [they] consented to FJNRA's ability under Rule 8210 to request ... records 
such as those ... [sought] here." Goldstein, 2013 SEC LEXIS 552, at *17; see Goldstein, 2014 
SEC LEXIS 1350, at *36. FINRA Rule 8210 precedent makes abundantly clear that the 
respondents were obligated to cooperate and provide the requested information after FINRA's 
first request of them and that the respondents had no right to set conditions on their cooperation. 
See Berger, 2008 SEC LEXIS 3141, at *13 & n.20 (explaining that the obligation to cooperate 
after FINRA's first request for information is unequivocal); Morton Bruce Erenstein, Exchange 
Act Release No. 56768,2007 SEC LEXIS 2596, at *13 (Nov. 8. 2007) (stating that a "member 
or an associated person may not second guess[ ] an NASD information request or set conditions 
on their compliance" and that a "belief that NASD does not need the requested information 
provides no excuse for a failure to provide it" (internal quotation marks omitted)), afTd, 316 F. 
App'x 865 (11th Cir. 2008). 

[Cont'd] 

testified that, "[a]s time went on, we supplied that information and took out the pieces that were 
the very onerous ones. And I did it without checking with every single person." He further 
testified that his concerns about providing the information to FINRA were lessened because he 
did not believe that his customers were "going to come back at [him] legally." Troszak 
eventually produced customer account statements without securing permission approximately 
five months after Enforcement filed its complaint. 

In December 2012, the Commission approved amendments to Rule 8210. See Order 
Approving Proposed Rule Change, Exchange Act Release No. 68386,2012 SEC LEXIS 3798 
(Dec. 7, 2012). The amendments clarified the scope ofFINRA's regulatory reach under Rule 
8210. The amended rule now specifies that FINRA has the right to inspect and copy information 
in the "possession, custody or control" of the member finn, associated person or person over 
whom FINRA has jurisdiction. See Rule 821 O(a)(2); FINRA Regulatory Notice 13-06, 2013 
FINRA LEXIS 8 (Jan. 2013). 
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In favor of mitigation, Troszak and North Woodward argue that they complied with the 
FINRA Rule 8210 requests because they provided "information relating to FINRA." Their 
impression ofthcir compliance and FINRA Rule 821 O's scope arc impermissibly narrow. 
"[FIN RA] Rule 8210 is an essential tool" t·or FIN RA 's enfixcement responsibilities. Rooney A. 
Sahai, Exchange Act Release No. 55046, 2007 SEC LEX IS 13, at *I 0 (Jan. 5, 2007). 
Enforcement often commences an investigation in advance of having a clear picture of the nature 
and breadth of potential misconduct In accord with FINRA Rule 821 O's importance, the 
Commission has taken a "broad view" of the rule's scope and the requirement that member tirms 
and associated persons respond to requests without placing conditions or limitations on their 
compliance. See id. As we discussed, "associated persons may not ignore [FINRA] inquiries; 
nor take it upon themselves to determine whether information is material to an ... investigation 
of their conduct." CMG Institutional Trading, 2009 SEC LEXIS 215, at *21; see also Erenstein, 
2007 SEC LEX IS 2596, at *13 (explaining that FINRA has no requirement to explain its 
information requests or demonstrate their materiality before an associated person is obligated to 
respond); Michael./. Markowski, 54 S.E.C. 830, 838 (2000) ("The determination of when it is 
appropriate for an investigation to proceed is a matter for the NASD to decide, not the 
respondent."). Enforcement's efforts to investigate Troszak's borrowing of funds from his 
customers are squarely within FINRA 's regulatory mandalc. Enforcement properly requested 
information and documents regarding Troszak's borrowing of funds from his customers, and the 
respondents refused to provide documents showing how Troszak used more than $11 ,000 ofhis 
customers' funds and whether he had repaid the customers' principal and the promised interest. 
Troszak's efforts to shield his activities from regulatory scrutiny by refusing to provide 
responsive documents warrant a stringent sanction. 

2. Other Relevant Considerations Under the Guidelines 

We also find that several other principal considerations under the Guidelines are relevant 
to respondents' misconduct and serve to aggravate sanctions. First, the respondents acted 
intentionally.40 This is not a matter where a respondent failed to receive the Rule 8210 
information requests, or there was a misunderstanding about a request. Rather, respondents 
deliberately refused to provide requested documents. Troszak testified that "when it comes 
down to a request for information, I just go down the totem pole and ... FINRA isn't the IRS 
and [it] isn't the Department of Labor." Troszak's testimony illustrates his conscious disregard 
of FINRA requirements. 

Second, Troszak and North Woodward have not accepted responsibility for their 
misconduct, blaming FINRA for ''maliciously exert[ing] predatory regulation into affairs it has 
no jurisdiction over."41 Their failure to appreciate the requirements ofthe securities business, the 
gravity of their misconduct, and the potential threat that their actions posed warrants significant 

40 Guidelines, at 7 (Principal Considerations in Determining Sanctions, No. 13). 

41 ld. at 6 (Principal Considerations in Determining Sanctions, No. 2). 

http:intentionally.40
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sanctions.42 See, e.g., Scofl Epstein, Exchange Act Release No. 59328,2009 SEC LEXIS 217, at 
*75 (Jan. 30, 2009) ("We agree with FINRA that Epstein's demonstrated insouciance and 
indiftcrcnce towards his responsibilities under NASD rules poses a serious risk to the investing 
public." (internal quotation marks omitted)), a.ffd, 416 F. App'x 142 (3d Cir. 20 I 0); Berger, 
2008 SEC LEXIS 3141, at *26-27 ("To allow Berger to justify his refusal to testify by using an 
aflcr-thc-fact assessment of the results ofNASD's investigation would shift the focus from 
NASD's perspective at the time it seeks the information and disregard intervening events."); 
Ceoffi·ey Ortiz, Exchange Act Release No. 58416, 2008 SEC LEX IS 240 l, at *28 (Aug. 22, 
2008) (finding that the fact that respondent never accepted responsibility for his misconduct and 
blamed others tor what occurred were factors that supported a bar). Moreover, Troszak was not 
forthcoming at the hearing. As the Hearing Panel found, Troszak's testimony was "evasive, 
obfuscatory, and lacked credibility," a finding that Troszak has not overcome before us. 43 See, 
e.g., Jay I louston Meadows, 52 S.E.C. 778, 784 (1996), ajf'd, 119 F.3d 1219 (5th Cir. 1997). 
Troszak's actions and his low regard for his responsibilities under FINRA rules cast serious 
doubt upon his commitment to the standards demanded of registered persons in the securities 
. d 44m ustry. 

Respondents' partial response fell far short of substantial compliance. Instead, the 
n...-spondents endeavored to prevent FINRA from ascertaining whether Troszak complied with the 
terms of the loan with his customers and whether customers were hanned. Respondents' actions 
demonstrate a fundamental unwillingness to comply with FINRA rules. "In a business that 
depends so heavily on the inte&'lity of its participants, such behavior cannot be countenanced." 
Rita Delaney, 48 S.E.C. 886, 890 (1987). Under the totality of the circumstances considered, we 
conclude that a bar is appropriate for Troszak's failure to provide FINRA with complete 
responses to its requests. We also detennine that, in the absence of mitigating factors, this is an 
egregious case, and accordingly expel North Woodward from FINRA membership.45 

42 Troszak's disregard for professional requirements is further evidenced by a troubling 
story that he recounted before the Hearing Panel. Troszak testified that he assisted a client, who 
was going through a divorce proceeding, conceal assets by not paying the client interest on the 
loan to Troszak until the divorce proceeding was completed. 

43 Guidelines, at 7 (Principal Considerations in Determining Sanctions, No. 12). 

44 Troszak continues his attempts to evade FINRA's review ofhis activities with customers. 
One of the exhibits that the respondents attached to their appellate brief is a June 2012letter 
signed by two ofTroszak's customers stating that they did not wish to have their accounts 
reviewed by FINRA and that they were "opting-out" ofFINRA regulatory oversight. The 
respondents state in their brief that, through this letter, they "have started to offer clients the 
ability to Opt-out of FINRA regulation." 

45 Guidelines, at 33. We also determine it would be appropriate to fine the respondents 
$50,000 jointly and severally, but decline to do so in light of the bar and expulsion. 

http:membership.45
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C. Failure to Amend Troszak's Form U4 

The Guidelines provide fin a range of sanctions for the violations related to Forms U4. 46 

Because respondents never filed an amended Form U4 for Troszak while the tax lien was 
outstanding, we consider the provisions of the Guidelines fo1· the failure to tile an amendment. 
For the failure to file an amendment, the Guidelines recommend fining the responsible individual 
$2,500 to $50,000 and the responsible firm $5,000 to $100,000. 47 The Guidelines also 
recommend suspending the responsible individual for five to 30 business days. 48 In egregious 
cases, such as those involving repeated failures to file, an adjudicator may consider suspending 
the responsible individual for up to two years or imposing a bar and suspending a firm with 
respect to any or all activities until the filing deficiency is corrected. 49 We conclude that 
respondents' failure to amend Troszak's Form U4 to disclose a federal tax lien was egregious 
based on the respondents' disciplinary history and the aggravating factors discussed below, and 
modify the Hearing Panel's sanctions. 

The Guidelines for violations related to the filing of a Form U4 provide principal 
considerations specific to Form U4 violations. One of these considerations is relevant here: 
whether the infonnation at issue was significant and the nature of that information. 5° The 
Commission and FINRA have consistently held that an undisclosed tax lien is significant 
information. See Tucker, 2012 SEC LEXIS 3496, at *63; Dep 't ofEnforcement v. Mathis, 
Complaint No. CI 0040052, 2008 FINRA Discip. LEXIS 49, at *35 (FINRA NAC Dec. 18, 
2008). The undisclosed tax lien that the IRS had filed against Troszak was a material reflection 
of the state of his finances and reflected the financial pressure he faced while acting as a 
registered representative. See Tucker, 2012 SEC LEXIS 3496, at *63. Moreover, regulators 
were deprived of information that was relevant to their oversight ofTroszak and the Firm. See 
Amundsen, 2013 SEC LEXIS 1148, at *52. Even after FlNRA learned of the tax lien and 
directed the respondents to disclose it on Troszak's Form U4 in 2010, respondents did not 
disclose it until a year after the lien was satisfied and five months after Enforcement filed its 
complaint against the respondents. The respondents frustrated the effectiveness of the Form U4 

46 !d. at 69-70. 

47 !d. 

48 !d. at 69. 

49 !d. at 70. 

50 !d. at 69. The other two principal considerations set forth by the Guidelines for Form U4 
violations (whether the failure resulted in a statutorily disqualified individual becoming or 
remaining associated with a firm; and whether the misconduct resulted in harm to a registered 
person, another member firm, or any person or entity) do not apply to respondents' failure to 
disclose a tax lien here. See id. Because these considerations do not apply, we do not consider 
them either aggravating or mitigating. 
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by ii:1iling to disclose timely that Troszak was subject to a tax lien. See Craig, 2008 SEC LEX IS 
2844, at* 15 (explaining that the effectiveness of the Fonn U4 is dependent upon candid 
disclosure). 

It also is relevant to our determination of the appropriate sanctions that Troszak 
attempted to trivinlizc his failure to disclose the tax lien. At the hearing below, Troszak stated 
the ti.)llowing: "I want to establish the fact of who's been ham1cd here. Eight of my personal 
tfiends didn't get a chance to see that I didn't have an exactly correct U4." Troszak's statement 
is a further illustration of his low regard for his obligations as a registered representative. As the 
Commission has made clear, "failures to make truthful disclosures on Form U4 are not 
harmless," and accurate and timely disclosures provide material information to existing and 
potential customers. Amundsen, 2013 SEC LEXIS 1148, at *52. The record in this case shows 
the potential hann that could have befallen Troszak's customers because the tax lien would have 
had a preference in repayment over the monies that Troszak owed to his customers who entered 
into the promissory notes. Troszak, however, did not disclose the tax lien to the promissory note 
holders. Respondents' actions deprived the customers who lent Troszak money an opportunity 
to assess for themselves the true risks of the loans had they known that he was subject to a tax 
lien. In addition, the availability of this information may have affected the decision of existing 
or potential customers to invest their funds with Troszak. 

In favor of mitigation, the respondents argue that their misconduct was not intentional. 
We disagree and determine that the facts support a finding of respondents' intentionality.51 

Beginning in April 201 0, FINRA reminded the respondents three times in Rule 8210 requests 
that Troszak's Fonn U4 required an amendment to disclose the tax lien, but they chose not to 
comply. Troszak only amended his Fonn U4 to disclose the lien after his attorney at the time 
"convinced" him that he "had to do it." In addition, respondents' violations extended over a 
substantial period of time because respondents failed to amend Troszak's Form U4 to disclose 
the tax lien for three years after Troszak had notice of it.52 

Respondents argue that they should not be "barred" for the Form U4 violation and rely on 
several settled cases for support. The Hearing Panel, however, did not bar or expel the 
respondents for their misconduct related to Troszak's Form U4. Moreover, the sanctions 
imposed in a settled matter are irrelevant to the sanctions imposed upon the respondents in this 
case. See, e.g., Dep 't ofEnforcement v. Neaton, Complaint No. 2007009082902, 20 J1 FINRA 
Discip. LEXIS 13, *27 (FINRA NAC Jan. 7, 2011} (explaining that settlements "generally arc 
not relevant to the issues litigated in FINRA disciplinary proceedings"); see also Michael C. 
Pattison, Exchange Act Release No. 67900,2012 SEC LEXIS 2973, at *49 (Sept. 20, 2012) 
("Litigated cases typically present a fuller, more developed record offacts and circumstances for 
purposes ofassessing appropriate sanctions than do settled matters.''). ..It is well recognized that 
the appropriate sanction depends upon the facts and circumstances ofeach particular case and 

51 Guidelines, at 7 (Principal Considerations in Determining Sanctions, No. 13). 

52 /d. at 6 (Principal Considerations in Determining Sanctions, No. 9). 

http:intentionality.51
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cannot be determined precisely by comparison with actions taken in other proceedings or against 
other individuals in the same proceeding." ChrislopherJ. Benz, 52 S.E.C. 1280, 1285 (1997). 
The respondents also exercised their right to a hearing. In settled cases, the parties f()fgo the cost 
of litigation and otlen agree to lesser sanctions. See Dep 't Q{Et~forcement v. Belden, Complaint 
No. COSO I 0012, 2002 NASD Discip. LEXIS 12, at *27 (NASD NAC Aug. 13, 2002), c!fl'd, 56 
S.E.C. 496 (2003); see also !loward R. Perles, 55 S.E.C. 686, 710 (2002) (noting that "pragmatic 
considerations justify lesser sanctions in negotiated settlements"). We reject respondents' 
argument as not relevant and without merit. See, e.g., Kent M. Houston, Exchange Act Release 
No. 71589A, 2014 SEC LEXIS 863, at *33 (Feb. 20, 2014) (rejecting as "inapproptiate" 
respondent's comparisons to sanctions in settled cases); Tucker, 2012 SEC LEXIS 3496, at *66 
n.92 (rejecting as inapposite respondent's reliance on sanctions imposed in other Forrn U4 

cases). 


The Hearing Panel suspended Troszak and the Firrn for 30 business days and fined 

respondents $10,000, jointly and severally. In light of the aggravating circumstances that we 

discussed above, we detennine it appropriate to increase Troszak's suspension to 60 days. We 

affirm the$ 10,000 fine (joint and several). Because the respondents ultimately amended 

Troszak's Fonn U4 to disclose the tax lien, we eliminate the Firm's suspension. 53 


VI. Conclusion 

We affirm the Hearing Panel's findings that the respondents failed to amend Troszak's 
Forrn U4 to disclose a tax lien within 30 days oflearning of the lien, in violation of Article V, 
Section 2 of the FINRA By~Laws, FfNRA Rule 2010, and NASD Rule 2110. We also affinn the 
findings that the respondents failed to respond completely to FINRA information requests, in 
violation ofFINRA Rules 8210 and 2010. Accordingly, for the failure to respond, we bar 
Troszak and expel Notih Woodward, effective upon service of this decision. We also determine 
it would be appropriate to fine the respondents $50,000, jointly and severally, but decline to do 
so in light of the bar and expulsion. For the Fonn U4 violation, we determine that suspending 
Troszak for 60 days and fining the respondents $1 0,000, jointly and severally, would be 
appropriate, but also decline to impose these sanctions in light of the bar and expulsion. We 
affirm the Hearing Panel's order that the respondents pay $2,712 in hearing costs and order the 
respondents to pay $1,368.79 in appeal costs. 54 

53 See Guidelines, at 70 (recommending firm suspension until the firm corrects the filing 
deficiency). 

54 The respondents object to the Hearing Panel's assessment of hearing costs and request 
that "reasonable costs related to the U-4 issue be assessed and that all other costs incurred by 
respondents be reimbursed by FINRA." We reject respondents' request. FINRA Rule 8330 
provides that a member or person associated with a member who FINRA has disciplined shall 
bear the costs of the proceedings as deemed appropriate by the adjudicator. The respondents 
have not shown that the $2,712 in costs, consisting ofa $750 administrative fee and the cost of 
the hearing transcript, was unreasonable. See, e.g., Lu, 58 S.E.C. at 62 n.45 (sustaining hearing 
and appellate costs in NASD disciplinary matter). In addition, Enforcement was justified in 

[Footnote continued on next page] 

http:1,368.79
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On Bchal rof the National Adjudicatory Council, 

~JL L 
Marcia E. Asquith 
Senior Vice President and Co Jorate Secretary 

[Cont'd] 

bringing this action against the respondents, and as the Commission recognized in FINRA's prior 
action against these same respondents, there is "no basis" for awarding costs to FINRA member 
firms or their associated persons related to such actions. SeeN. Woodward, 2009 SEC LEXIS 
2796, at *22 n.29. 

We also have considered and reject without discussion all other arguments of the parties. 
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General Principles Applicable to All Sanction Determinations 


1. 	 Disciplinary sanctions are remed ial in nature and should be 
designed to deter future misconduct and to improve overall 
business standards in the securities industry. The overall purposes 
of FINRA's d iscipl in ary process and FINRA's responsibi lity in 

imposing san<..iions are to remediate m isconduct by preventing 
the recurrence of misconduct, improving overall standards in t he 
indust ry, and protect ing the investing public. Toward this end, 
Adjud icators should design sanctions that are significant enough to 
prevent and discourage fut tJre m isconduct by a respondent, to det er 
others f rom engaging in simi lar m iscondu ct , and to modify and 
improve business practices. Depending on the seriousness of the 
violations, Adjud icators should impose sanctions t hat are signi f icant 
enough to ensure effective deterrence. When necessary to achieve 
th is goa I, Adjudicators should Impose sa net ions that exceed the 
ra nge recommended in the app licable guideline. 

When applying these pri nciples and crafting appropriate remed ial 
sanctions, Adjudicators also should consider fi rm size' with a view 
toward ensuri ng t hat the sanctions imposed are not punit ive but 
are sufficiently remedia l to achieve deterrence.> (Also see General 
Princi ple No.8 regarding ability t o pay.) 

1 	Factor~ to ctmsider '" connectro n with assessmg firm srze ar~. the firm·~ fil1<311ci~l fi?S(;urce$: the 
nature of'the fttrn'~ busineoss: the nurnbe~ of individuals af.sociated \AJith the firm : the level of 
trading activit-; at lh~ firm: other enti ties lhilt t he 11 rm controls. is controlled by. or ;s tll'dr:t commo n 
CO I'll!()! wit h: and the firm's contractu~! relationshi!)S (such as int: oducrog bmker /clea ri:·g firm 
r· elat ionshipsl This li st is ind uded for illustra tive purposes and is not exhaust ive. Other factor< a!s<> 
may be cons idered in c:.on.nection with assessing firm size. 

2. 	 Disciplinary sanctions should be more severe for recidivists. An 
important objective of the disciplinary process ;s to deter and 
prevent future misconduct by imposing progressively escalat ing 
sanctions on recidivists beyond t hose outlined in these guidelines, 
up t o and including barring registered persons an d expelling fi rms. 
Adjud icators should always consider a responden t 's d isciplinary 
history in determining sanctions. Adj udicators should cons ider 
imposing more severe sanctions w hen a respondent's discipl inary 
history includes (a) past m isconduct sim ilar t o that at issue; o r 

(b) past m isconduct t hat evidences disrega rd for regulatory 
requirements , investor protection or commercia! integrity Even if 
a respondent has no history of re levant misco nduct, however, t he 
misconduct at issue may be so serious as to ju st1fy sanctions beyond 
the ra nge contemplated in t he guidelines; i.e., an isolated act of 
egregio us misconduct could justify sanctions significan t ly above 
or different f rom t hose recommended if\ the guidelines. 

Certain regulatory incidents. are n ot releva nt to the determination 
of sanctions. Arbitration proceedings, whether pending, settied 
or lit igated to conclusion , a.re not " d isciplinary" action s. Similarly, 
pend ing investigations or the existence of o ngoing regulatory 
procee di ngs prior to a fina l decision are not releva nt . 

In certa in cases, pa rt icularly t hose involving qua!ity·of·rnarkets 
issues, these guidelines recom mend i ncreasi ngly severe monetary 
sanctions f or second and subseq uent disciplinary actions. Th is 
escalation is consistent w ith the concept t hat repeated act s of 
misconduct cail for increasingly severe sanci ions. 

2 	Adjud\catct s may constder fHrn ~\lf? ,n connecticr~ wtth the unposrtwr. of ~ancvor'~ wtth !fSpect tc: 
ru1e vto!ations u'!voiving neghgenct W~th tespeci to -.Ftolations ;nvoli;mg !rauduien t. wtHful <)nd/or 
•eckles$ rni~conduct, AdJt>dic~to•s shouid cor.$ •de• whethel, g;ven !h~ to\3i!ly of the cirwm~lance~ 
invcl.,ed. 11 ·~ app<O?l•ate to consid e: li rm siz~ 3!10 may determine ~hat. g•ven the egregHlvS nature 
cf the: f1 auduient ~ctlVity. fi tm r.s 2e wiU not bt:- cons.•dered •n ccr.nect ior. v,r1th sar1c.i sors 



Principal Con siderations in Deterrnining Sanctions 

The f ollowing list of factors should be considered in conjunction with 
the imposition of s<mctions with respect to all violat io ns. Individual 
guidelines may list additional vio lation-specific: factors. 

Altho ugh ma ny of the general and violation-specific considerations, 
when they apply in the case at hand, have the potential to be either 
aggravating or m it igating, some considerations have t he potential to 
be only aggravating or only m itigating. For instance, t he presence of 
certain factors may be aggravati ng, but t hei r absence does not draw 
an inference of m itigation .l The re levancy and characterization of a 
factor depends on the facts and ci rcumstances of a case and the type 
of violation. Th is list is illustrative, not exhaustive; as appropriate, 
Adj udicators should consider case -specific factors in addition to t hose 
listed here and i n t he individual guideli nes. 

1. 	 1 he responde nt's relevant disciplinary history (see General 
Princi ple No. 2). 

2. 	 Whet her an individual or member f irm respondent accepted 
responsibility for ancl acknowledged the m isconduct to his or 
her employer (in t he case of an individual) or a regulator prio r to 
detection and i ntervent ion by the firm (in t he case of a n i ndividual} 
or a regulator. 

3. 	 Whether an individual or member fi rm respondent voluntarily 

employed subsequent corrective measures, prior to detection 

or intervention by the fi rm (in the case of an individual) or by a 


regulat or, to revis e genera l and/or specific proced ures to avoid 

recurrence of misconduct. 


1 	St·e, e.g., Rooms v. SfC. 444 F.Jd l20l3, lU<H5 (lOth Ctr. 2006) (explail1tng l h <ot w11He tt1e ~~i$tt'nce 
of a di~cipli nary h1story i ~ an aggrav;;tmgfactor when detennintng the appropriate sanction. 1ts 
absence i~ not m i tiga ting) 

4 . 	 Whether the res pondent volunta rily and reasonably attempted, 
prior to detection and intervention, to pay restitution or othervvise 

remedy the m isconduct. 

5. 	 Whether, at the t ime of the v iolation, the respondent member f irm 
had developed rea sonable supervisory, opera t ional and/or technical 
procedures or control s that were properly implemented. 

6. 	 Wheti1er, at the time of the violat ion. the respondent member fi rm 
had developed adequat e training and educational init iatives. 

7. 	 Whether the respondent demonstrat ed reason able reliance on 
competent legal or account ing advice. 

8. 	 Whether the respondent engaged in numerous acts and/or a 
pa ttern of misconduct. 

9. 	 W hether t he responde nt engaged in the misconduct over an 

ext ended period oftime. 

10 	Whether the respondent attempted to conceal his or her 
m isconduct or to lull into inactivity, mislead, deceive or intimidate 
a customer, regu latory aut horities or, in the case of an ind ividual 
respondent, the m ember fi rm w ith which h e or she is/was 

associated . 

11. W it h respect to other parties, including the investing public, the 
member firm with which an individual respondent is associated, 

and/or other m arket participants, (a) whether the respondent's 
m isconduct resu lted directly or indirectly in injury t o such other 
parties, and (b) t he nature and ext ent of the injury. 

6 



12. 	Whether the respondent provid ed substantial assistance to 
FIN RA in it s exam ination and/or i nvestigation of t he u nderly ing 
m isconduct, or· whether the respondent attempt ed to delay FINRA's 
investigation, to concea l information f rom FINRA, or to provide 
inaccurate or misleading testimony or documen t ary information 
to FINRA. 

13. Whether the respondent's m isconduct was t he result of an 
intentional act , reck lessness or negligen ce. 

14. 	Whet her t he rnem ber f irm w it h w hi ch an indi vid ual respondent is/ 
was associated di sci plined the respo ndent for the same misco ndu ct 
at issue prior t o regu latory detection. Adjudicato rs may also 
con sider whether anothe r regul ator sanctioned a respondent for 
t he same misconduct at issue and w hether t hat sanction provi ded 
subst anti al remedi ation. 

15. 	Wheth er the respondent engaged in t he miscon duct at iss ue 
notwit hstanding prior warnings f rom FINRA. another regu lator or a 
supervisor (in the case of an individual respondent) that the conduct 
violated FINR,!I. rules or applicable securities laws or regula t ions. 

16. 	Whether t he respond ent member fir m ca n demonstrate that the 
m isco nduct at issue was aberrant or not oth erwise reflective of the 
f irm 's historical compl iance record. 

17. 	Whether the respondent's m isconduct resulted in the potential for 
the respondent's monetary or ot her gain. 

18. 	The number, size and character of the t ransa ction s at issue . 

19. The level of soph istication of the injured o r afiected customer . 

7 



Failure to Respond, Failure to Respond Truthfully or in a Timely Manner, or Providing a Partial but 
Incomplete Response to Requests Made Pursuant to f'INRA Rule 82 10 
FINRA Rules 2010 and 8210 ___..______,____

··-----·..·-·--~ 

r·;::~~~~:der~tions i n Determining Sanctions :.:.:.:io:..:.n;___ _Monetary Sanct _ Suspension, 8ar or Other Sanct~9-~------ ! 

IIndividuall See Principal Considerations in Introductory Section Failure to Respond or to Respond 

Truthfully 

Fa ilure to Respond or to Respond Truthfully 
 lf the individual d ie! not respond in any manner. 

Fine of $25,000 to 550,000. a bar should be standard.' 
1. 	 lrn portance of t he informotion requested as viewed from 


FII\IRA's perspective. 
 Providing a Partial but Where the individual provided a partial but 
Incomplete Response incomplete response, a bar is standard unle:;s the 

Providing a Partial but Incomplete Response 
person can demonstrate that the information 

Fine of $10,000 to $50,000. provided substantially complied vvith all aspects 
of t he request. 

1. 	 Importance of t he information requested that was not 

provided as v iewed from FINRA's perspective, and whether Failure to Respond in a Timely 
the information provided was relevant and responsive to Manner Where mitigation exists, or the person did not 
t he request. 

respond in a t imely manner, consider suspendingFine of $2.500 to $25.000 
the ind ivid\Jal in any or all capadtie$ for up to 

respond, and t he degree of regulatory pressure requi red 
2. 	 Number of request s made, the time t he respondent took to 

two years.1 


to obta in a response. 

Firm 

3. 	 Whether t he respondent t horoughly expl;~ i ns val id reason(s) 

for the defic iencies in the response. 
 In an egregious case, expel the firm. If mitigation 

ex ists, consider suspending the firm with respect 
Failure to Respond in a Timely Manner 1 to any or al l activities or functions f or up to 

1. 	 Importance of the informa tion requested as viewed f rom 

FINRA's perspective. 
 I 	 :~::,::,i:wolvi og f•ilu"' to "'pood io 'timely 

!· 	 manner, consider suspending the re5ponsib!e2. 	 Number of requests made and t he degree of regulatory 1

individual(s) in any or all capacities and/orI ! suspending the fi rm w ith respect to any or a!! 
pressure requi red t o obtain a response. 

3. 	 length of t 1rne to respond 1 I activ1t1es or functwns for a period of up to 30 
[ busines>. days i 

L _______ 1	 I ------ ------------ ----·-·- L------·- ----·--- -----.......L._ _______ ---· ----' 


-----·------- 
l 	 When~ respondent dc;e$ not re~p011d t,;ntil dfter f! NRA foles a corn plau1t, Adjudi catoJ ~ should apply 


the presumption th3t the faiiLil e C.O!)S\itC~tes ,, complete fatiore to respond. 


2. 	 The iack of h3nn to t:ustomersOf bcnl!f•t to a violator does not n'lHiga te a Rule 82:1.0 v1o~ahon 

V. Impeding Regulatory Investigations 	 33 
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ADMINISTRATNE PROCEEDING 
FILE NO. 3~13727 

UNITED STATES OF AMERICA 

before the 


SECURITIES AND EXCHANGE COMMISSION 

January 5, 2010 


I 
I 

IIn the Matter of the Application of I 

I
I 

ORDER 
JOSEPH RICUPERO I DENYING 

I
:STAY · 
I 

I 

lFor Review ofDisciplinary Action By I 

I 
I 

I 
.1 

FlNRA 
I 

On October 1, 2009, the Ffuancial Industry Regulation Authority, Inc. ("FINRA") foWld 
that Joseph Ricupero, a former registered representative of America. First Associates ("America 
First11 

), a FINRA member finn~ had failed to respond to written requests for information in 
violation ofNASD Rules 8210 and 2110.1 As a result, FINRA barred Ricupero in all capacities 

Following the consolidation ofNASD and the member regulation, enforcement, 
and arbitration functions ofNYSE Regulation into FINRA.) FINRA began developing a new 
~~consolidated Rulebook" ofFINRA Rules. The first phase of the new consolidated rules became 
effective on December 15, 2008. See FINRA Regulatory Notice 08-57 (Oct. 2008). Because the 
conduct at issue occurred in 2006 and 2007, before the consolidated rules took effect, NASD 
conduct rules applied. 

NASD Rule 8210 requires member finns and their associated persons to provide 
infonnation to NASD in the course ofan investigation. NASD Rule 211 0 requires NASD 
members (and, through NASD Rule 115) associated pmons) to "observe high standards of 
commercial honor and just and equitable principles oftrade.'' The Commission has held that a 
violation ofanother Commission or NASD tule or regulation also constitutes a violation of 
Rule 2110. See, e.g., Frank Thomas Devine, 55 S.E.C. 1180, 1192 n.30 (2002). 
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from associating with any FINRA member firm. R.icupero appealed and, in connection with his 
appeal, requests a stay of the sanction imposed by FINRA. 

I. 

In the proceedings below, FINRA found that, despite FINRA's repeated requests for 
documents related to America First's 2006 "FOCUS Reports,"2 Ricupero did not respond to these 
requests on behalf ofAmerica First until Ricupero "finally provided staff with the requested 
documents just a few weeks before the hearing, which was approximately one and one-half years 
after the requests for information were made and five months after the complaint had been 
issued." (emphasis in original). FINRA. concluded that u[s]uch prolonged unresponsiveness and 
noncompliance is tantamount to a complete failure to respond." FINRA also found that Ricupero 
had failed to file, on behalf of American First, certain FOCUS reports pursuant to Exchange Act 
Rule 17a-5(a),3 certain audit reports pursuant to Exchange Act Rule 17a-5(d),4 and an application 
to sell America First's assets to another brokerwdealer pursuant to NASD Rule 1017(a)(3).5 

FINRA concluded that these failures to file documents violated NASD Rules 1017(a)(3) and 
2110. 

FINRA determined that a bar from associating with any FINRA member firm in all 
capacities was appropriate given the facts and circumstances ofRicupero1s NASD Ru1e 8210 

:z FOCUS Reports, or Financial and Operational Combined Unl:fonn Single 
Reports, contain a finn's financial statements and net capital calculation. See Stephen J. 
Homing, Securities Exchange Act Rel. No. 56886 (Dec. 3, 2007), 92 SEC Docket 207, 209 & 
n.4 (noting that "[b)roker-dealers are required to file FOCUS Reports with regulators who use 
them to monitor firms to ensure that they are financially soundtt). affd, 570 F.3d 337 (D.C. 
Cir. 2009). 

3 Exchange Act Rule 17a-5(a) requires broker-dealers to file FOCUS reports with 
FINRA within seventeen business days after the end ofeach month. 17 C.F .R. § 240.17a-5. 

4 Exchange Act Rule 17a-5(d) requires broker-dealers to file annually a report that 
is audited by an independent public accountant. 17 C.F.R. § 240.17a...S. 

5 NASD Rule 1 017(a)(3) requires, in part, a member to file an application for 
approval ofdirect or indirect transfers of twenty-five percent or more, in the aggregate, of the 
member's assets or an asset, business, or line of operation that generated revenues comprising 
twenty-five percent or more of the members earnings measured on a rolling thirty-six-month 
basis, unless both the buyer and seller are members of the New York Stock Exchange. 
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violations.6 In doing so, FINRA did not credit Ricupero's claims that he complied with FINRA's 
request for information timely and, instead, found Ricupero's ''belated and dishonest claim of 
compliance to be aggravating," FINRA further concluded that 11 Ricupero's eleventh-hour claim 
of compliance in addition to his various justifications for failing to provide the documents when 
requested demonstrate( d] a troubling patten of dishonesty.'' 

n. 

In determining whether to grant a stay, the Commission considers four factors: (i) the 
likelihood that the moving party will eventually succeed on the merits ofits appeal; (ii) the 
likelihood that the moving party will suffer irreparable he.nn without a stay; (iii) the likelihood 
that another party will suffer substantial hatm as a result of a stay; and (iv) a stay's impact on the 
public interest.7 Although the moving party has the burden of establishing that a stay is 
warranted, Ricupero provides no reason why his request for a stay is warranted here. 8 

In opposing Ricupero's request for a stay, FINRA contends that Ricupero has no 
likelihood of succeeding on the merits. FINRA argues that "[t]he record amply demonstrates that 
Ricupero failed, over an extended period, to respond to three Rule 8210 requests." FJNRA adds 
that the record also "amply demonstrates that Ricupero's belated claim of compliance, made just 
days before the hearing and allegedly documented by a letter dated May 1, 2006, was not 
credible.'' FINRA notes that (i) Ricupero waited until just days before his disciplinary hearing 
berore claiming that he had complied with the NASD Rule 8210 requests, (ii) FINRA's 
cottespondence logs contain no record of the letter Ricupero claims he sent to FINRA, and (iii) 
Ricupero provided no documentary evidence that he sent such a letter. With respect to the 
sanctions, FINRA argues that Ricupero displayed a pattern of dishonesty and disregard for his 
obligation to respond to NASD Rule 8210 requests for information. FINRA contends that a bar 
"serves to deter others from failing to provide [FINRAJ Enforcement with requested infonnation 
promptly" and is consistent with FINRA's Sanction Guidelines. 

FINRA claims that denying the stay will not cause Ricupero to suffer irreparable hann 
because he is not presently working in the securities industry and has not been associated with a 

6 FINRA also "conclude[ d) that a 30-business·day suspension and $15,000 fine 
would be an appropriate sanction for Ricupero's failures to file FOCUS Reports and the firm's 
2005 annual report, and that a $1 OJOOO fine would be an appropriate sanction for Ricupero's 
failure to fie an application for approval of the transfer ofcustomer accounts to [anther firm] .•, 
However, because FINRA bared Ricupero for the NASD Rule 821 0 violation, FINRA declined 
to impose these sanctions. 

7 See, e.g., Int~lispan.lnc., 54 S.E.C. 629, 631 (2000). 

s See. e.g., Milleni4 Hope, Inc., Exchange Act ReL No. 42739 (May 1. 2000), 72 
SEC Docket 965, 966 (''The party requesting the stay has the burden ofproof. '1 

). 
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member finn since December 2006. FINRA also contends that, "[g]iven Ricupero's cavalier 
disregard for his duty to respond to NASD Rule 8210 requests for information, continued 
effectiveness of the bar is necessary to protect the public interest." 

Final resolution must await the Commission's determination on the merits ofRicupero's 
appeal, but there does not appear to be a strong likelihood at this point that Ricupero will succeed 
on appeal. Nor does Ricupero appear likely to suffer irreparable harm without a stay, and the 
balance ofharms does not favor Ricupero. 9 Any detriment Ricupero may incur from the denial 
ofhis stay request is outweighed by the danger that his continued presence in the securities 
industry would pose to the investing public. 10 Therefore, under the circumstances and based on 
the parties' filings, the granting ofRicupero's stay request is not warranted. 

Accordingly, IT IS ORDERED that Joseph Ricupero's request for a stay of the bar 
imposed against him by FINRA in its decision dated October 1, 2009, pending the Commission's 
consideration of Ricupero's appeal be, and it hereby is, denied. 

For the Commission by the Office of the General Counsel pursuant to delegated authority. 

Elizabeth M. Murphy 
Secretaty 

::P~ t.t/~JA-
By: Florence E. Harmon 

Deputy Secretary 

9 That a moving party 11may suffer financial detriment does not rise to the level of 
in'eparable injury warranting issuance of a stay." Robert J. Prager, Exchange Act Rel. No. 
50634 (Nov. 4, 2004), 84 SEC Docket 171, 172; see also Virginia Petroleum Jobbers Ass'n v. 
FPC, 259 F.2d 921, 925 (D.C. Cir. 1958) (denying stay by noting, in part, that "mere injuries, 
however substantial, in tenns ofmoney, time and energynecessarily expended in the absence of 
a stay, are not enough'' to show irreparable injury); Richard L. Sacks, Exchange Act Rel. No. 
57028 (Deo. 21, 2007), 92 SEC Docket 894, 897 (denying stay where petitioner claimed that not 
granting his stay request would destroy his business, which supported him and his wife). 

10 See John Montelbanot Exchange Act Rel. No. 45107 (Nov. 27, 2001), 76 SEC 
Docket 1023, 1029 (denying stay, in part, because detriment was "outweighed by the necessity of 
protecting the public interest"). 
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ORDER DENYING STAY 

For Review ofDisciplinary Action Taken by 
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INSURANCE SERVICES> INC. 

1. 

Hans N. Beerbaum, who during the relevant period was a general securities representative 
with Beerbaum & Beerbaum Financial and Insurance Services, Inc. (the "Firm"), an NASD 
member, appeals from NASD disciplinary action barring him from association with any member. 
NASD found that Beerbaum and the Firm violated NASD Membership and Registration Rule 
1021 (''NASD Rule 1021") l/ and NASD Conduct Rule 2110 ("NASD Rule 2110") 2/when 
Beerbaum, from July 5, 2002 through June 3, 2004, acted as a general securities principal for the 
Firm without being registered as such. 'J.I In connection with that appeal, Becrbaum requests that 
his barbe stayed. NASD opposes this request. ~ 

11 NASD Membership and Registration Rule 1021 requires, among other things, that "[a]ll 
persons engaged ... 1n the . .. securities business ofa member who are to function as 
principals shall be registered as such with NASD ....» NASD Manual at 3131 (2003). 

2/ NASD Conduct Rule 2110 requires NASD members to observe high standards of 
conunercial honor and just and equitable ~rinciples oftrade. NASD Manual a.t 4111. 

'Jj In addition to the bar imposed on Beerbaum, NASD also fined the Firm $15,000. Under 
NASD Procedural Rule 9370, the Finn is not required to pay the fine pending the 
outcome ofthe Commissi.on)s review. · 

Beerbaum filed a response to NASD's opposition. However, Rule 40l(d) ofthe 
(continued...) 
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II. 

TI1is proceeding follows a similar NASD proceeding in 2002, in which Beerbaum and the 
Finn were fbund to have violated NASD Rules 1021 and 2110 when Beerbaum acted as a 
principal for the Finn from March 4, 1996 through January 23, 1998 when he was registered only 
with another firm. ~ In that earlier proceeding, NASD required Beerbaum to requali:fY as a 
principal within 90 days after the decision became final with the proviso that, ifBeerbaum was 
unable to requalifY during the 90-day period, he would be suspended as a principal until he 
requalified. Although Beerbaum took the principal examination three times in an effort to 
requalify, he failed to do so until June 2004, when he passed the examination. Notwithstanding 
his inability to requalifY, which resulted in his suspension from July 2002 through June 2004, 
Beerbaum engaged in. and the Firm permitted him to engage in, activity that required Beerbaum 
to be registered as a principal. 

NASD found that Beerbaum, while suspended as a principal, acted as a principal in that 
he, among other things, signed annual audit reports as the Finn's president, was designated as the 
principal submitting seven ofthe Firm's FOCUS reports, identified himself as the Firm's chief 
executive officer, executive representative, chief financial officer, contact for compliance issues, 
and supervisor in charge of training registered representatives, signed the Firm's anti-money 
laundering program compliance and supervisory procedures, supervised a general securities 
representative and principal of the Firm, and received override commissions :from that person's 
transactions. In determining to bar Beerba~ NASD found that he intentionally and knowingly 
violated NASD rules by ignoring the earlier NASD decision, thereby demonstrating a lack of 
appreciation fM the importance ofNASD's registration requirements. 

m. 

Beerbaum makes several claims in support ofa stay. He asserts that NASD erred in that 
it Hignored mitigation which was the entire defense and was referred to regularly in the defense 
presentation." According to Beerbaum, in engaging in the actions at issue, he "chose to meet 

11 (...continued) 
Commission's Rules ofPractice, under which a stay ofan action by a self-regulatory 
organization is considered, does not contemplate such a filing. 

NASD found that Beerbaum, during the relevant period, acted as a principal in that he 
supervised another registered representative ofthe Firm, acted as the Finn's president, 
and filed Financial and Operational Combined Uniform Single (''FOCUS") reports and an 
amendment to the Uniform Application for Broker-Dealer Registration ("Fonn BD'') on 
behalfof the Finn. 



P.04 JUN-09-2006 09:49 OFFICE OF THE SECRETARY 

3 

compliance deadlines on a timely basis since he was the only one who knew how to do it." fi! He 
also asserts that the proceeding involves no allegations of"financial hann to clients" and that, 
therefore, staying the bar "will not pose a risk to the investing public_" He further claims that, 
without a stay, the bar will ''impose financial consequences ofnot just the $15,000 in fines that 
NASD seeks, but hundreds of thousands ofdollars in personal financial losses and tax and other 
exposure." Moreover, he claims that the bar would prevent him from preparing the Finn's 
FOCUS and other required reports (or training anyone else to do so), forcing the Finn out of 
regulatory compliance. 1J 

In determining whether to grant a stay, the Commission generally considers (1) whether 
there is a strong likelihood that the applicant will succeed on the merits of the appeal; (2) 
whether the applicant will suffer irreparable injury without a stay; (3) whether there will be 
substantial hann to the public ifthe stay were granted; and ( 4) whether a stay will serve the 
public interest. ~ The applicant has the burden of demonstrating that a stay is warranted. 2/ 

In opposing the stay, NASD asserts that Beerbaum has not demonstrated a likelihood of 
success on the merits, noting that Beerbawn has never disputed the facts supporting NASD's 
findings of violation. NASD also notes that the sanctions are within the range recommended in 
N AS D's Sanction Guidelines. NASD further asserts that Beerbal.UU's claim ofsevere financial 
harm is unsupported, noting that Beerbaum "fails to articulate why Beerbaum Financial and 
another principal at the Firm would be unable to pay requisite broker~dealer expenses in 
Beerbaum's absence" or to file the reports necessary to remain in compliance. lQI In addition, 
NASD argues that allowing Beerbaum to remain in the industry during the pendency ofhis 
appeal would be "perilous to maintaining the integrity ofNASD's membership and to the 
investing public.'t NASD asserts that Beerbaum's claim that no investors were hanned is 
Hillogical considering the egregiousness ofhis misconduct and his repeated disregard for 
regulatory requirements.'' 

A consideration of the relevant factors does not support Beerbaum's request. While any 
final determination must await the Commission)s consideration ofthe merits ofthis proceeding, 
it does not appear that, at this stage, Beerbaum has demonstrated a strong likelihood that he will 

Q! Beerbaum seems to concede that, in "choosing" to comply with reporting requirements, 
he and the Firm were violating NASD registration requirements. 

1/ Beerbaum also claims. without elaboration, that "[aJ bar prevents any action, including 
filing this appeal, which we intend to :file!' 

!Lg,, Stratton Oakmont, Inc., 52. S.E.C. 1150 (1996) (citing Cymno v. ;Nuclear 
Regulatory Comm'n, 772 F.2d 972, 974 (D.C. Cir. 1985)). 

W lil. at 978. 

lQI NASD asserts that nothing supports Beerbaum's claim that the bar would prevent 
Beerbaum from pursuing his appeal. 
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prevail on appeal. Nor does it appear that Beerbaum's vague and unsupported claim offinancial 
hrum justifies a stay. l!J 

Granting a stay could result in substantial harm to the public and would not serve the 
public interest. In determining to impose a bar on Beerbaum, NASD found that his "extensive 
responsibilities for the Firm while he was suspended as a principal to be a significant aggravating 
factor" that evidenced egregious misconduct. NASD found as another aggravating factor that 
Beerbaum and the Finn "ignored the [earlier NASD] decision that found [them] in violation of 
the same NASD rules at issue in the present case.'' NASD further fuund that Beerbaum and the 
Firm engaged in several activities identical to those that the earlier NASD decision found 
violative, and thus demonstrated intentional and knowing violations ofNASD's rules. NASD 
also found that Beerbaum's comments, "throughout the course ofthese proceedings,'' that the 
principal examination was "'a waste ofeveryone's time,' a 'farce,' and 'irrelevant' to the Finn's 
business" indicated his failure to "appreciate the importance ofNASD's registration 
requirements, which, in turn, reflects on his ability to remain in the securities industry and 
supports barring him." Under the circumstances, it does not appear that a stay ofBeerbaum's bar 
is warranted. 

Accordingly, IT IS ORDERED that the request ofHans N. Beerbaum, for a stay of 
NASD's action against him be, and it hereby is, denied. 

For the Commission by the Office of the General Counsel, pursuant to delegated 
authority. 

Nancy M. Morris 

Secretary 


11/ 	 As the Commission has repeatedly h~ld, "the fact that .an applicant may suffer financial 
detriment does not rise to the level ofirreparable Injwy warranting issuance ofa stay." 
Robert J. ~. Securities Exchange Act Rel. No. 50634 (Nov. 4, 2004), 84 SEC Docket 
171. See~ Joseph A. Geraci. lL Admin. P.roc. File- No. 3-!1772 at p.3 (Dec. 22, 2004) 
(denying stayofpersonal bar despite applicant'~ chum ofbeing the family's sole source 
ofincome and suffering personal adverse fina:nciat effects). · 

. 	 • ' -.....__ ,_ ... 
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