
02/02/2015 18:55 FAX 3038441088 SEC + SECSECV Jtl001/101 

UNITED STATES OF AMERICA 
Before the · 

SECURITIES AND EXCHANGE COMMISSION 

RECEIVED 

ADMINISTRATIVE PROCEEDING 
FEB 02 2015 

File No. 3-15918 
OFFICE OF THE SECRETARY 

In the Matter of 
DIVISION OF ENFORCEMENT'S 

DENNIS J. MALOUF, RESPONSE TO MALOUF'S PROPOSED 
FINDINGS OF FACT AND 

Respondent. CONCLUSIONS OF LAW 



02/02/2015 18:55 FAX 3038441088 SEC _. SECSECV ~002/101 

DIVISION'S RESPONSE TO MALOUF'S PROPOSED FINDINGS OF FACT 

No. Proposed Finding of Fact 

1 ACA conducted itselfas if it was the SEC during the mock SEC inspections of UASNM. 

"So, essentially, we would utilize the current document request list utilized by the SEC at 
that time as a baseline and go on site with the client and conduct omselves as ifwe were 
the SEC ..." 

MaloufTrial Transcript 11/19/14 at 718:21-24 

DISPUTED 

Q So, you've got your SEC examiner hat on; right? 

A Correct. 

Q And you're trying to conduct the audit as ifyou were an SEC examiner; right? 

A No, I'm a consultant I am not an SEC examiner. 

Q Well~ you're conducting a mock employee SEC compliance audit; are you not? · 

A We're conducting a compliance program review on an annual basis. 


MaloufTrial Tr. 11119/14 at 776:8-18 (Ciambor). 

2 The 2002 engagement letter between ACA and UASNM outlined the scope of services 
that ACA provided to UASNM. UASNM and Malouf were entitled to rt:ly on that 
engagement letter with respect to the scope of services that would be pro-vided. The 
engagement letter was signed by Kopczynski. 

QNow, getting back to the engagement. The scope of the engagement. Would it be 
fair to say that Dennis Malou( as an employee ofUASNM -- in fact, the CEO uf UASNM 
- would be entitled to rely on the representations in that engagement letter with respect to 
the scope ofyour services? 

A Yes. 

MaloufTrial Transcript 11119/14 at 760:12-18; Ex. 351 

DISPUTED 

Q And in perfonning these functions, and the other ones in the bullet points there, what 
- what responsibility did ACA assume for those reporting requirements? 
A ACA is a consulting finn. We provide recommendations and guidance to our clients. 
So, we're there to assist and provide recommendations to the filings, review them as part 
of the annual review on site as well throughout the year, depending on cbaJtges to the 
business or additional rules that have been passed by the SEC that may affect a particular 
client. 
Q Does ACA assume ultimate responsibility, for instance!' for the accuracy of the Form 
ADVs that UASNM files? 
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A No. 
Q Who has ultimate responsibility for the accmacy of ADVs? 
A UAS. 
Q Is that the same with other clients ofACA? 
A Yes. 
Q And did you convey that limitation ofACA's role to anybody at UASNM? 
A I did not specifically, but ACA, as a practice, does not assume an outsourced CCO 
role for any of our clients. We do not assume any of their fiduciary duties that they are 
subject to as supervised persons under the Advisers Act. 

Malouf Trial Transcript 11/19/14 at 724:7-725:8 (Ciambor). 

3 In 31 years in the financial industry Malouf has never had a securities license :.:uspended, 
has never had any discipline taken against a securities license, has never bee1 t fined for 
any securities related conduct, has never had a customer complaint, has never been sued 
by a customer, and has never had a customer complain to him about the price paid for a 
bond or any other aspect ofa bond transaction. 

bonds? 

Q So, you've been in the industry for approximately 31 years; is that right? 
A Yes, sit. 
Q Okay. Have you ever had your license suspended? 
A No. 
Q Have you ever had any discipline taken against your license? 
A No. 
Q Ever been fined? 
A No. 
QHave you ever had customer complaints? 
A No. 
Q Have you ever been sued by a customer? 
A No. 
Q Has any customer ofUASNM complained to you about prices they paid for 

A No. 
Q Or about any aspect of a bond transaction? 
A No. 

Malouf Trial Transcript 11/20/14 at I 009: 14-1 0I0:8 
DISPUTED 

Two investors testified (and complained) at the hearing about nondisclosed payments of 
commissions to Mr. Malouf. See, generally, testimony of Moriarty and Owens; FOF 328, 
330. 

4 BondDesk was a tool that assisted Malouf in meeting his best execution obligatic•n. 

Q Do you believe that BondDesk was a tool that would assist you in helping you 
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· 

to meet your best execution obligation? 
AI do. 

MaloufTrial Transcript 11/20114 at 1102:7-10 
DISPUTED 

See Division's PFOF 33: An investment advisor may not rely solely on a brokor's trading 
platfonn, such as BondDesk, to fulfill his fiduciary duty ofbest execution. 

5 Besides daily bid-ask spreads for a few ofthe trades, Dr. Gibbons could not find any trade 
data for the bond trades that he analyzed. 

Then I did primazy research. And the primary research I did, which shows up in 
Figure 4 on page 27, is, ftrst I went to look to see if I could actually find data today for 
these trades that occurred so many years ago. I couldn't. But I could find the daily bid-ask 
spread on bonds that were actually transacted in this data set that we were analyzing. 

MaloufTrial Transcript 11118/14 at 482~3-9 
UNDISPUTED 

6 Dr. Gibbons' expert opinion does not consider or take into account the conduct of Kirk 
Hudson. 

Q Okay. Is it fair to say that you were only asked to examine the conduct ofMr. 
Malouf? 

A Yes. 

MaloufTrial Transcript 11/18/14 at 521:8-10 
DISPUTED 

While Dr. Gibbons did not opine on the conduct of Mr. Hudson, he did consider it. See, 
e.g., Ex. 243 (Gibbons Report at 3, considering Hudson testimony). 

7 The Fabozzi study relied upon by Dr. Gibbons examines trades in the interdealer market, 
which are unlike the trades placed by UASNM. 

Q Sure, take your time. 
A The one to two basis points is a Fabozzi study that's looking at the interdeaJer 

market, which are trades bigger than $5 million. And it's traded -- not traded generally by 
someone like UASNM. 

Malouf Trial Transcript 11118/14 at 536:5-9 
DISPUTED 

Bid-ask spreads in the interdealer market are informative to the appropriate commissions 
for bond trades such as those at issue in this case: 
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Q Okay. Let's keep moving on to the next page. And you know, I've read dris report a 
couple of times - honestly, more than a couple of times  and I am trying to understand 
the correlation you're attempting to draw between bid-ask spreads and markups and 
commissions, and I haven't gotten there yet. Can you help us with that? 

A Well, you have to understand ~e basics, which are that bid-ask spreads are 
measures of the liquidity in marketability and of a security. And depending o.u what size 
the trade is and who's trading it, the bid~ask spread indeed can be somewhat di1ferent. So, 
there are no general studies of bid-ask spreads overall, but there are studies of bid-ask 
spreads which focus on different parts of the market. That's why I started with the 
interdealer market, which shows the two-basis-point spread. And what that means is, for 
very big buyers and sellers of these securities, broker-dealers are willing to rrade them 
and only eam two basis points between what they buy them for and what they sell them 
for. That's what the bid-ask spread is telling us. That's what the study is all about Now, 
ifs obvious that Mr.. Malouf and UASNM did not trade as an interdealer. But as we look 
down to other markets and other traders, we see that the bid-ask spread is still very, very, 
very low for agencies and U.S. Treasuries. And these various studies I cite sort of 
escalate down the market, if you will, between purchasers, until they get to an :rrea that is 
more relevant to the UASNM trading. __ _ 

Malouf Trial Transcript 11/11/14 at 5:38:15-541:4 (Gibbons). 

8 Dr. Gibbons did not review or consider any of the trade tickets for the trades at issue in 
preparing his expert report or forming any ofhis opinions. 

Q So, you say you never saw the trade tickets. 
AI didn't. 

MaloufTrial Transcript 11/18/14 at 542:14-15 
UNDISPUTED 

9 Dr. Gibbons was unable to fmd and did not consider any studies regarding nlarkups or 
commissions on bond trades. 

Q Okay. Did you encounter any studies that actually studied madrups and 
commissions? 

A I looked very hard, and there just aren"t any studies like that. 

Malouf Trial Transcript 11/18/14 at 544:5·8 

10 

UNDISPUTED 

There is no data available to compare the actual markups and commissions charged on 
UASNM's bond trades against other markups or commissions that were being charged on 
the same bonds at the same time. 

QSure. But you were not able to pull any bonds that were actually traded on these 
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dates to show the actual markups and commissions that were available in the m.u-ketplace; 
have you? 

A Well, these are actual trades that could have been done. This is just the bid-ask 
spread. These are not actual trades - yourre correct - because they - they just don't 
capture the data that far back. 

MaloufTrial Transcript 11/18/14 at 558:16-23 
UNDISPUTED 

II BondDesk allows users to see what the best asks and best bids are from approximately 
160 broker-dealers at any given time for particular bonds. 

- ifyou go to BondDesk, yourn find what the best asks are and what the best bids 
are. The broker can buy and sell at those two rates with other brokers. That means he can 
Jock in that profit as a principal. 

MaloufTrial Transcri_pt 11/18/14 at 541:10-14 
UNDISPUTED 

12 Representations made to UASNM customer Dan Moriarty regarding the fact that UASNM 
did not charge any commissions, but rather a flat fee for the amount of money being 
managed, were made to him by Joseph Kopczynski. 

Q Was there anything that someone from Universal told you about Universal 
advisers that you found especially appealing? 

A Well, I met with Joe Kopczynski two or three times before I invested. and one 
of the things that impressed me was that they didn't charge a commission. It was a flat fee 
for the amount ofmoney that they were managing per year. 

MaloufTrial Transcript 11/19/14 at 595:11-18 
UNDISPUTED 

13 From 2000 to 2004, when Kopczynski was the owner and CEO of UAS, KoJ3Czynsk.i 
never advised customer Dan Moriarty that UAS might place trades for him through RJFS, 
or that Malouf might receive commissions for such trades. 

Q Okay. At any time in the period 2000 to 2004, did Mr. Kopczynski ever tell you 
that trades could be done in yo\Jl' account through Raymond James? 

A No. 
QDid Mr. Kopczynski ever tell you, in the period of2000 to 2004, that Mr. Malouf 

owned a Raymond James branch? 
A I'm not sure. I didn't understand that he owned it at that time. I understood that 

Dennis Malouf came from another brokerage, but I wasnrt aware of which brokerage it 
was. 

Q Okay. But you had no understanding, in 2000 to 2004, that UAS might place 
trades for_you through Ra_ymond James_; coiTect? 

5 
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A No, sir. 
Q And Mr. Kopczynski didn't tell you in 2000-- in the period of2000 to 2004, that 

if UAS placed trades through Raymond James that Mr. Malouf might receive a 
commission for those  those trades? 

A No, sir. 

MaloufTrial Transcript 11/19/14 at 602:2-21 
UNDISPUTED 

14 The advisers primarily respon9ible for Dan Moriarty's accounts were Kopczynski and 
Hudson. 

Q So your understanding is that Kirk Hudson was primarily the adviser responsible 
for your accounts? 

A Yes, after - after Joe Kopczynski, yes. 

MaloufTrial Transcript 11/19/14 at 603:10-12 
UNDISPUTED 

IS RJFS maintained a policy requiring the price on all bond trades to be fair and reaLJonable. 

Q Is it your understanding that Raymond James's policy involved whether the 
price was fair and reasonable? 

A Yes; that's correct 

MaloufTrial Transcript 11/19/14 at 669:13-16 

"All customer executions must be at a price (including any mark-up/mark-down) that is 
fair and reasonable." 

Ex. 127 

UNDISPUTED 

16 As of September 2, 2008, the branch checking account records for Branch 4GE would 
have been reviewed by someone at RJFS. These records would have been reviewed by 
someone at RJFS for a second time by November 9, 2009. 

Q As of September 2, 2008. And then there are some signatures ofpeople signing 
offthat this is approve~ completed and closed; right? 

A That's correct. 
Q And it would be your expectation that before this examination was cl•)sed, the 

branch checking accounts would have been reviewed; correct? 
A Yes. 

6 
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MaloufTrial Transcript 11/19/14 at 691~17-25 

************** 

Q Okay. And so, again, · in 2009 it would have been your expectation that 
somebody would have looked at the checking account information from Mr. Lamonde's 
branch; and if in fact checks had been written by Mr. Lamonde to Mr. Malouf: they would 
have been identified 

A That's correct. 
QOkay. Now back to Exhibit 94. Sony. 
A Okay. 
QSo, as ofNovember 9, 2009, there had been two branch audits where thl~C would 

be an expectation that payments would have been identified; is that correct? 
A That's COITect. 

MaloufTrial Transcript 11/19/14 at 693:25-694:12 

******************* 

A. Other than them going through my books. 
Q. By 'books' you mean-
A. Checkbook. 
Q. As we've s~ one year you think you didn't have it onsite, but you think you 

faxed it to them? 
A. Correct. 
Q. But you are not sure ifyou did? 
A. Correct But they would have seen it prior years  I mean, later years. 
Q. They would have reviewed your bank records? 
A. Correct 
Q. And would have seen checks from you to Mr. Malouf? 
A. Correct. 

MaloufTrial Transcript I 1119/14 at 862:1-16 

************** 
"In addition, at the time of the examination all computers utilized for securities..related 
business and all operational checking accounts will be reviewed. An examinati011-may be 
conducted at a branch location at any time, without notice." 

Ex.l24 at 1 

DISPUTED 

Mt". Bell testified as to his expectation that checking account records would lutve been 
reviewed; in fact, RJFS did not discover the checks from Lamonde to Malouf until June 
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2010. 

Q Was June 2010 the first time that you knew that Mr. Lamonde was making payments 
to Mr. Malouf! 
A Yes. 

MaloufTriaJ Transcript 654:10-12 (Bell). 

You and I~ in '2W!t 11$Yd~Ji tfw! bby/sefi<~I(I'CII!CNinl ~ rau ilftd ~MiS ~ rtmewJfl8 th~ 
pdlmlfli1Y ~~there&te rn.J~bple ~~~~~ wrlttlfl rrocn yau mOennis. ~.wehaw no 
Qff~ buy/set <ct~tt..:nl. 

nwn~s 

M 

Exh. 95. 

17 There is no way to tell who placed the bond trade(s) for which RJFS lolvered the 
commission, what type ofbond it was, or for which customer the trade was placed. 

Q Do you know, looking at this e-mail, who would have placed this trade with 
Mr. Lamonde? 

A I would assume Moe would have placed it. 
Q Right. But, I mean, for whom? Who was the customer? 
A I don't recall this particular trade. 
Q Any way to tell from this e-mail? 
A No. 
Q Is there any way even to tell whether this came from UAS? 
A Not with the docwnentation, no. 
Q So, based on this documentation, this could have been any customer of 

Raymond James anywhere in the COWltry? 
A Yes. 
Q You also don't know what bond it is; right? 
A That•s COITect. 

Q So, we can't tell whether this is a Treasury bond; right? 
A Right. 
Q Or an agency bond? 
A Right. 
Q Or a municipal bond? 
A Correct. 
Q Or a corporate bond? 
A That's correct. 

8 
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Q Let's take a look at Exhibit 65. And again, this is an exchange between you and 
Ms. Skibicki about taking down a commission to a half point; right? 

A That's correct. 
QOn a $3.8 million trade? Looking at this e-mail, is there any way to detennine 

who the customer was? 
A Not on that particular section ofthe e-mail. 
QOkay. You see an account number about halfway down there; right? 
A That's correct. 
Q Okay....1671. Sitting here today, I'm assuming you have no idea whose 

accoWtt that is; right? 
A I don't know that account. 
Q Let's assume for the purposes of the discussion that that is a customer of 

UASNM; okay? 
A Okay. 
QEven if we assume that, is there any way to tell which adviser at UAS placed 

this trade with Mr. Lamonde? 
A No, not on our records. 
QAnd same questio~ as before. Do you know what type oftransaction this is? 
A No, I don't. 
QOkay. Now, Ms. Skibicki is on the BondDesk;right? 
A That's right. 
Q So, can we at least assume it's a bond or some other possibility there? 
A A taxable fixed-income product. 
QSo when you say ntaxable," would that include Treasuries and agencies? 
A No. 
QSo, that could 
A It could be. That would fall under her management. 
QUnderstood. But we don't know what kind of bond it is just by looking at this 

e-mail; right? 
A That's correct. 

MaloufTrial Transcript I 1119/14 at 706:24-709:15 
DISPUTED 

Mr. Bell testified in the cited testimony only that he could not tell who placed the bond 
trades based on the documentation shoWn. to him in court. 

Kirk Hudson testified that Malouf made the $3 million bond trade on which RJFS reduced 
the con:unission from 1% to 0.5% and that Malouf questioned the reduction. 

PFOF 87. 
18 From 2008 to 2011 RJFS had written policies and procedures pertaining to best execution. 

QAnd in fact, you're aware that during this period, 2008 through 201 I~ Raymond 
James did have written policies and procedures pertaining to best execution; right? 

AYes. 

9 
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QAnd that Raymond James understood that it had an obligation to its customers 
to seek best execution on all security transactions? 

AYes. 

MaJoufTrial Transcript 11119/14 at 710:23-711:6 

•••••••••••••• 

''Transactions that are executed by RJA as principal that appear to be pote11tial best 
execution violations are price improved (corrected) each day to ensure that the customer 
receives at least the national best bid or off (NBBO) at the time ofexecution." 

Ex. 126 at L 
UNDISPUTED, but RJFS' best execution policies and procedures related to the duties of 
a broker-dealer, not an investment adviser. 

See PFOF 36. 
19 If a bond trade is placed through RJFS with a commission or markup that exceeds the 

RJFS commission/markup grid, that trade will be rejected by RJFS 

Q Okay. So, if a bond trade came through to the trading desk with a commission 
greater than what it is in the grid, that would be kicked back; right? 

AYes. 

MaloufTrial Transcript 11/19/14 at 710:6-9. 
UNDISPUTED 

20 Part of the reason RJFS reviews the markups/commissions charged on bond trades is to 
ensure that its customers are getting best execution. 

Q And the purpose for that, at least in part, is to ensure that the custnmers of 
Raymond James are getting best execution; right? 

A Thafs correct. 

MaloufTrial Transcript 11119/14 at 710:19-22; Ex. 126 
UNDISPUTED, but RJFS' best execution policies and procedures related to the duties of 
a broker-dealer, not an investment adviser. 

21 Ciambor was the only ACA consultant who was not a former securities regulator. 
MaloufTrial Transcript 11/19/14 at 718:19-21 

A Essentially, at that time that I started, as I mentioned, all the consultants in the 
field were fonner regulators. 

MaloufTrial Transcript 11/19/14 at 718:19-21 

·······-----·····----········ .. ·····••••····•·• .. ·············---··  .. ····· .. ··· 
10 
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However, as I mentioned, the founding partners were all fonner SEC or state 
regulators, and the other two consultants on the staff at the time were also former SEC 
regulators. 

MaloufTrial Transcript 11/19/14 at 757:12-15 

···························································~·············· 

Q I think it's clear that you yourself are not a former SEC examiner; right? 
A Correct. 

MaloufTrial Transcript 11/19/14 at 761:22-24 

UNDISPUTED 

22 Each year ACA performed a periodic and systematic evaluation of the execution quality 
ofUASNM's client trades with respect to equities and fixed income. 

Let's look at the fourth one from the bottom. It says, "Periodic and systematic 
evaluation of the execution quality of client trades." Is that a function you performed for 
AC-or, forUASNM? 

A Yes. 
QAnd what was involved in perfonning that function? 
A Essentially, that was a review ofthe type of securities that they were trading on 

behalf of client accounts and then analyzing the internal processes for their effons to seek 
best execution in the courts with industry best practice. 

QAnd did that- what type of trades did that analysis involve? 
A Primarily, equity trading and fees that were associated with mutual fund 

transactions. 
Q Was there a bond trading component to that- that item ofACA,s review? 
A Yes. We would review, essentially, what their practices were to trade fixed-

income securities within their mandate to seek best execution. 

MaloufTrial Transcript 11/19/14 at 725:11-726:7 
UNDISPUTED 

23 Ciambor was advised that UASNM would seek bids from multiple brokers to achieve best 
execution on bond trades, and he was provided documentation which evidenced that 
process. 

Essentially, that it was fairly straightforward, that they would seek price discovery 
from multiple brokers. 

Q Did you do anything to confll1tl that UASNM was following this best e>eecution 
approach on bond trades? 

A Yes, we did request documentation that provided evidence of the process that was 
conveyed to us. 

11 
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QAnd were you in fact provided with that documentation? 
A In certain instances, yes. 
QAndwhat type ofdocwnentation were you provided with? 
A I believe we were provided with price listings of various securities, or what I 

would ref~r to as a bid sheet, that would have various securities listed of similar duration 
or yield and pricing information along with that given to them from various brokers . 

Malouf Trial Transcript 11/19/14 at 728:3-21 

24 

UNDISPUTED 

Based upon interviews with various UASNM personnel and his review of documents 
Ciambor's understanding was that a multi ..bid process for bond transactions was used 
fairly consistently for the majority of trades, but that only asample of the documentation 
evidencing that process was being maintained. 

Q What was your understanding? 
A My understanding is that they were maintaining a sample of docwncmtation to 

document that process and present to examiners when the time came. 
Q How about, actually - aside from docuxnenting the process, how about actually 

performing the process of seeking multiple bids? What was your understanding, in 2008, 
'9 and '10, as to how often that procedure was being employed? 

A That it was fairly consistent for the majority ofthe trades. 

MaloufTrial Transcript 11/19/14 at 729:2·12 

••••••••••••••••••••••••••••••••••••••••••••••••••••••••• •••••••••• ••••••••• 

Q Okay. And I believe, if I'm not mistaken, that happened in two ways, through 
interviews -people told you that? 

A Correct. 
QAnd you actually saw some samples. 
A There was some limited docwnentation, yes. 

MaloufTrial Transcript 11119/14 at 763:1-6 
UNDISPUTED that that was Ciambor' s understanding, but in fact Malouf did the 
majority ofbond trading for UASNM and he did not utilize a multi-bid process. 

FOF 76; PFOF 38, 39. 

25 Hudson told Ciambor that he did bond trading for a significant number of his clients, and 
Ciambor understood that Hudson was the secondary trader at UASNM. 

Q How about Mr. Hudson? What did he tell you about his bond trading 
responsibilities? 

A That he did it for a significant number of his clients an~ essentially, was the 
secondary trader, 

12 
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MaloufTrial Transcript 11/19/14 at 731:22-25 
UNDISPUTED that Ciambor testified that Hudson "was the secondary trader, if you will, 
at that point, that would step in ifMr. Maloufwas unavailable." 

Malouf Trial Transcript 11/19/14 at 731:22-732:2. 

26 Ciambor learned that LaMonde was making payments to Malouf for the sale c,f Branch 
4GE because Malouftold him. 

Q And did you come to find out at some point, at any point, that in fact Mr. 
Malouf was receiving payments from Mr. Lamonde for the sale of his Raymo11d James 
branch? 

A Yes. 
Q When did you come to discover that? 
A That would have been during our on-site review in 2010. 
Q How did you come to discover that? 
A During an interview with Mr. Malouf. 
Q Did he tell you? 
AYes. 

MaloufTrial Transcript 11/19/14 at 739:8-19 

27 

UNDISPUTED that Malouf told Ciambor this infonnation in June of 2010, two and a 
half years after the fact and after RJF~ had found out about the payments. 

Ciambor primarily worked with Kopczynski and Hudson to update UASNM's Forms 
ADV.. 

Q Okay. And what was Mr. Malouf's involvement, in general, in updating fonn 
ADVs at UASNM? 

A Primarily, I dealt with Mr. Kopczynski and Mr. Hudson as the primary 
conflicts, when we did update the form as necessary, or as part of this process to convert 
to the new form, or as a result ofany annual updates that were necessary. 

Malouf Trial Transcript 11/19/14 at 751:16-22 
UNDISPUTED 

28 Ciambor did not undergo any fonnal training for his position at ACA with respect to best 
execution, identification of conflicts of interest, or identifying continuing commission 
payments. 

Q So, the answer to my question was, there was no formal training at the time 
you joined. 

A No. 
Q At what point did ACA implement formal training for its anal)sts and 

consultants? 
A 1believe, around 2007. 

13 
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Q 2007. Did you undergo any ofthat formal training? 

A No, I did not. 

Q In 2007 did ACA implement any formal training with respect to best 


execution? 
A I believe best execution was addressed in one of the training modules for 

trading. 
Q Okay. But you never took that module? 
A No. 
Q Was there any fonnal training implemented in 2007 with respect to identifying 

conflicts ofinterest? 
A No. 
QWas there any training -- formal training implemented in 2007, at ACA, with 

respect to identifying continuing commission payments? 

A No. 


MaloufTrial Transcri_pt 11/19/14 at 757:16-758:12 

UNDISPUTED 


Ciambor does not recall being told anything specifically by Malouf regarding his process 
for best execution. 

29 

What do you recall Mt. Malouf told you about his process for best execution? 
A Nothing specific. 

MaloufTrial Transcript 11/19/14 at 766!18-20 

DISPUTED 


Ciambor recalled what Malouf told him about his best execution process as follows: 

Q And how did that policy that UASNM conveyed they were employing compare or 

comport with yow- understanding ofbest execution applications? 

A It appeared to us that they were seeking clarification on pricing in accordance with 

industry best practice, requesting multiple bids from multiple broker-dealers or other 

counteJparties. 

Q And who at UASNM told you that that was their policy, to seek multiple bid"l? 

A I believe that came through discussions with Mr. Hudson and Mr. Malouf. 

... 
Q And did Mr. Malouf -- what did Mr. Malouf teH you about the policy at UASNM 

regarding best execution and bond trades? 

A Essentially, that it was fairly straightforward, that they would seek price discovery 

from multiple brokers. 


MaloufTrial Transcript 11/19/14 726:19-727:4, 727:25·728:8 (Ciambor). 


Ciambor was aware that Hudson was placing a significant number of bond trades for UAS 

customers through Branch 4GE prior to 2008. 


30 
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Q Were you aware - well - and prior to 2008 you were also aware that Mr. 
Malouf was in fact placing a significant number of bond trades for UAS customers 
through the Raymond James branch? 

A Yes. 
Q And you were also aware that Mr. Hudson was doing that; right? 
A Yes. 

MaloufTrial Transcript 11/19/14 at 772:16-23 
UNDISPUTED 

31 Ciambor was aware that UASNM continued to send a significant number of bond tra~ 
to Branch 4GE after January 2008. 

Q Were you aware after 2007 -- so, beginning in January 2008, you were aware 
that UASNM continued to send a significant number of bond trades to the Raymond 
James branch; right? 

AYes. 

MaloufTrial Transcript 11119/14 at 773:6-10. 
UNDISPUTED 

32 Ciambor did not ask Malouf for a copy of the purchase agreement for the sale of Branch 
4GE and did not ask what the tenns ofthe sale were in 2008. 

Q Now, at the time you had this conversation with Mr. Malouf about the sale of 
the branch, you didn't ask him for a copy of the purchase and sale agreement; right? 

A Correct. 
Q And you didn't ask him about the terms ofthe sale; correct? 
A Correct. 

MaloufTrial Transcript 11/19/14 at 774:11-18 
UNDISPUTED 

33 ACA's annual review of UASNM included testing to ensure that UASNM's practices 
were consistent with the procedures set forth in its written compliance manual. 

Q And as part of your annual audit or review of UASNM, did that include testing 
for compliance --let me rephrase it- testing to ensure that the practices were consistent 
with the procedures laid out in the manual? 

AYes. 

MaloufTrial Transcript 11119/14 at 780:11~16 
UNDISPUTED 

IS 
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34 From 2008 to 2010 it was Kopczynski's responsibility as CCO to review the arrangements 
between UASNM and third-party providers such as RJFS. · 

Q Whose responsibility was it, during 2008 through 2011, to ensure or to review 
the arrangements wjth third-party providers like Raymond James? Do you recall ofthand? 

A Not oftband, no. 
QOkay. 
MR. KING: Jeffrey, page 99 when we get there. Tell you what, I'U save the 

documentation. 
Q Can you accept that the manual says that that's the CCO's responsibility? 
A Yes. 
Q Would that refresh your recollection? 
A Yes, most likely, if tbat•s what it says, then it would have been Mr. 

Kopczynski's responsibility. 

Malouf Trial Transcript 11119/14 at 787:24-788:13 
UNDISPUfED but also noted that the policy required UASNM employees using outside 
services to ensure they were of a reasonable quality: 

Pup a ualJC.J 

~ ; l J nU alllo-"'"*otCIIIDila .....~ lfC tapD-i'. fcllllllllllriaBdlll•ICIV&a b::izw pmridad as flEa..-..: .-..r. Dc<XXJ it~ nMeMq ltD 
• r ---~-...rly,..t + =.rouow...,~at~. 

Exh. IS at 99. 

35 Ciambor's primary contacts at UASNM were Kopczynski and Hudson, and Ciambor 
primarily interacted with them rather than Malouf. 

QOkay. Who are your primary contacts at UASNM? 

A Mr. Kopczynski and Mr. Hudson. 

Q Okay. And you would normally interact with them, as opposed to Mr. Malouf; 


n"ght?-

A Correct. 


Malouf Trial Transcript 11119/14 at 790:15-20 

UNDISPUTED 


36 In 2010 ACA would have nonnally charged $50,000 per year for the type of service 
provided to UASNM, but ACA was only charging UASNM $15,000~ 

And now, this is an e.-mail from you to Mr. Hudson a couple of years later, March 
of2010, in which you're seeking a further adjustment from $13,500 to $15,000; correct? 

A Yes. 
Q Okay. Now, an engagement ofthis scope would nonnally- ACA would 

nonnally charge $50,000 a year; right? 

A At this point in time, yes. 
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MaloufTrial Transcript 11119/14 at 790:6.. 14 
UNDISPUTED 

37 The written semi-annual reviews of best execution that ACA provided to UASNM did not 
state that they were limited to equities. 

QOkay. Now, something you just said interests me. You said 11primarily related 
to equities"? 

A Correct 
Q Where in the letter does it say that? 
A I don't believe it does • 

MaloufTrial Transcript 11/19/14 at 793:12-16 
UNDISPUTED 

38 In 2010 Ciambor's understanding of the payments made by LaMonde to Malouf is that 
they were payments for the sale ofBnmch 4GE and not commission-based compensation. 

2010, I had a discussion with both Mr. Kopczynski and Mr. Hudson about the 
intetview with Mr. Malouf where he disclosed payments coming from Mr. Lamonde, once 
again, as I understood it, as part ofthe transaction for the sale ofthe branch office and not 
commission-based compensation, with Mr. Kopczynski and Mr. Hudson. 

MaloufTrial Transcript 11/19114 at 799:13-19 
UNDISPUTED 

39 UASNM' s California office closed in or around March 2008. 

"Right around March 31, 2008 the Cali office was closed" Did you understand 
that to be a reference to the California office of UASNM that had previously been 
maintained before that date? 

A Yes. 

Malouf Trial Transcript 11/19/14 at 810:5-10; Exhibit 189 
UNDISPUTED 

40 Ciambor believed the culture ofcompliance at UASNM was good ftom 2008 to 20 l0. 

What-- during this 2008 -let's say, 2008 to 2010 time period- forget about the 
first-- forget about 2011 for th:e purposes of this question. What was your opini<,n during 
that time of the culture of compliance at UASNM? 

A The culture ofcompliance? 
Q Yes, sir. 
A That it was fairly good. 

17 
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MaloufTrial Transcript 11/19114 at 814:8-15 
UNDISPUTED that Ciambor believed the culture of compliance at UASNM \Vas ''fairly 
good, from 2008 to 2010. 

41 Ciambor personally reviewed Pt ll ofUASNM's Fonns ADV on at least an annual basis. 

Essentially, we would review the entirety of the docwnent in terms of the Fonn 
ADV, Part II and also the Part I A as part ofour annual review. Upon the annual update to 
Fonn ADV, Part I A we would also review those responses at that time and make any 
recommendations that we felt were necessary. And then, essentially, we would be reliant 
on UAS to bring additional issues to our attention throughout the year if they deemed it 
was appropriate to consider disclosure. 

Q Okay. 25, please. Going to look at Exhibit 25. Who- who at AC!A would 
actually review the Form ADV, Part II? 


AI would. 

Q You did that personally? 

AYes. 


MaloufTrial Transcript 11/19/14 at 820:5-21 

UNDISPUTED 


Ciambor told Kopczynski that Malouf had shown him evidence of bids regarding bond 
transactions. 

42 

Q And Mr. Kopczynski is saying it is his understanding from conversations with 
you that Mr. Malouf showed you evidence of bids regarding bond transactions. Did you 
tell Mr. Kopczynski that Mr. Maloufhad done that? 

A In previous years, yes. 

MaloufTrial Transcript ll/19/14 at 837:6-12 
UNDISPUTED 

Checks paid from LaMonde to Malouf were sometimes exchanged in the UASm~ office.43 

Q. And did you sometimes hand Mr. Malouf checks in the office? 
A. Yes. 

Malouf Trial Transcript 11/19/14 at 877:21-23 

UNDISPUTED 


Malouf and LaMonde had an understanding to not charge more than I o/o on «IllY bond 
transactions. 

44 

A. We pretty much never did one-- actually, we never did one over one percent, I 
don't think. 


· Q. So did you have that understanding with him? 
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A. I believe so, yes. 
Q. He testified that you did and I wanted to confirm that ... you agree. 
A Yes. 

MaloufTrial Transcript 11/19/14 at 883:1-9 

•••••••••••••• 

A One percent is the amount that he was supposedly charged, or was supposed to 
charge the client for  excuse me -- the bond transaction, or below, if in fact Raymond 
James•s institutional grid suggested it To follow the grid. 

Q Okay. So - but generally, the understanding with Mr. Lamonde was one 
percent was the most to pay in collllllission on a bond trade? 

A Right. 

MaloufTrial Transcript 11/20/14 at 967:2-10 
DISPUTED 

Numerous bond trades at issue in this case involved a commission in excess of 1%. See 
Ex. 582 Tab 1 (Denigris Amended Report). 

45 Judith Owens and Dan Moriarty were not told that the money they were paid for purported 
excess charges on bonds came from money that was owed to Malouf for his interest in 
UASNM.. 

Q Well, the company didn't tell you that that was money that was owed to Mr. 
Malouf that was paid to you; correct? 

A Correct. 

Malouf Trial Transcript 11/20/14 at 902:7-10. 

************** 

Q Okay. Do you have any understanding - and if you don't, it's fine; but do you 
have any understanding with respect to the source of that money? Whether that was 
money - that was the company's money - when I say "the company," UASNM - or 
money from some other source? 

A I do not know. 

MaloufTrial Transcript 11119/14 at 600:1-7 

UNDISPUTED 

46 Letters sent to UASNM customers advising them of the payments for purported excess 
charges on bond trades did not explicitly advise customers that UASNM had been found 
to have breached its fiduciary duty to them. 

19 



02/02/2015 16:58 FAX 3038441068 SEC + SECSECV fll021/101 

Q Okay. And in that letter - do you recall it telling you that the company 
believed Mr. Maloufhad breached its duty to its clients in that letter? 

A Yes. 
QBut that letter didn't tell you that the company had also breached its duty to its 

clients; did it? 

A I don't believe so. 


MaloufTrial Transcript 11/20/14 at 901:18-25 

DISPUTED 


The letters included the Order regarding UASNM's breach offiduciary duty . 

.&.a. Wean:~lm........SECt.aaaow~ibia 4 b 

willa ~1m-..:~ Clllldi. crccard-. wrilla ~ ea..pc..f.s ~ ol 

Sdla.ai ...IIIIo .... o.dar, .. c...,-~ liD~.., 


c&.d.._ Accwcl...a..,.t.....,.._.IIB~- n..~ 


Ex. 314 at 14. 

47 On August 21, 2008, Judith Owens aclmowledged with her signature that she received and 
read the information in UASNM's Fonn ADV Pt ll. At that time the UASNM Fonn 
ADV Pt II stated that employees of UAS may receive compensation for transactions 
executed through RJFS. 

Qffyou look at the last page there it says "client signatures," and there's two lines 
below that. Do you see that? 


AYes. 

QIs that your signature? 

A Yes. 

Q And that says August 21,2008. Think that's about the right tinle? 

A Yeah. 


Malouf Trial Transcript 11/20/14 at 905:19-906:2 

*************"k 
Q Okay. That says, "UAS is affiliated with a branch office of Raymond James 

Financial Services ... an SEC-registered broker-dealer and a member of the National 
Association of Securities Dealers. Dennis Malouf, the owner of the branch office, is aJso 
the president and CEO of UAS. Employees of UAS are also registered representatives of 
RJFS ~as such, may receive compensation for transactions executed through RJFS." 
Correct? 

AYes. 

MaloufTrial Transcript 11/20f14 at 908:9-18 
DISPUTED, the Febru.ary 2008 Form ADV Pt II advised that employees of UAS were 
registered representatives of RJFS and might receive compensation, this did not apply to 
Maloufwho was no longer a registered representative. 
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48 Malouf believed that ACA did a formal best execution analysis for UASNM each year or 
assisted Kopczynski with such a review. 

QDo you believe, though, that a fonner - formal analysis was actually ever done 
on best execution by UASNM? 

A To my knowledge, I believe that ACA required and did that for us every year. Or 
assisted Mr. Kopczynski. Excuse me. 

MaloufTrial Transcript 11/20/14 at 947:14-19 
UNDISPUTED 

49 Malouf spot-checked the bond market for pricing every morning. 

Q All right. And my question to you is, did you actually do any of that spot-
checking? 

A I visibly spot-checked the market every morning, because I got a litany of 
inventories from various broker-dealers. Formalized? No~ But I knew where tJ1e market 
was and what things were worth. 

Q But fonnalized -- you didn't go out and call Schwab and say, "I've got a bond, 
can you bid on it?" 

A Well, more than likely I was buying bonds, so I wasn't seeking bids to sell for 
the majority of the transactions we did, unless they had matured. So, to answer your 
carefully -- your questionlP I saw inventories every day that people would call me on, and I 
saw the Raymond James tear sheet, and I knew right within plus or minus basis points 
two basis points, three, five - you heard the intraday trading Mr. Gibbons was talking 
about, which is an institutional spread between one broker-dealer and another. 

MaloufTrial Transcript 11/20/14 at 951:2-20. 
DISPUTED. Malours testifimony that he "spot-checked" the market was that he took an 
infonnallook at what things were woi1h. He has since agreed that '"spot-checking' is 
going out to Schwab or Fidelity or another broker and getting a bid" and that he did not do 
that. 

FOF 180; PFOF 39. 

50 Malouf could not determine the precise commissions that LaMonde was charging on bond 
transactions from trade confinnations or the UASNM trade blotter. 

Q My question is, would you know what the commission that Mr. Lamonde was 
going to charge for the trade wa3? 

A Approximately. 
Q Would you know precisely? 
A Not-.. no, not precisely. 

Malouf Trial Transcript 11120/14 at 971:17-22 
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UNDISPUTED that Mr. Malouf knew the approximate commissions on the bund trades 
he made through Mr. Lamonde, otherwise DISPUTED as inconsistent 'vith cited 
testimony. 

51 Malouf learned about or was directed to NASD 2420 by RJFS. 

Q All right. So, what did you do as you were investigating how to conduc.t the sale 
to Moe Lamonde? Why don't you walk us through that. 

A At first, that I was pointed to the transition website at Raymond James that has 
the methodology, and they cited the NASD rule. And I went out onto the internet and I 
read the NASD rule there, and I looked at the rules. You can•t open up -- et cetenl, et 
cetera And I thought that it was fairly straightfonvard and proceeded. 

MaloufTrial Transcript 11120/14 at 1041:5-14 

••*********** 

Q Why did you come to this website to begin with? 
A Well, Raymond James had this similar version. ofwhat I'm reading here, and I 

wanted to validate the fact that it was at the FINRA website, and I was selling my practice 
and receiving payment for it. 

Malouf Trial TtanSCript 11/20/14 at 1043:6-11 
UNDISPUTED 

52 Malouf agreed to put $850,000 owed to him for his interest in UASNM in escrow because 
he did not believe that any wrong had been done. 

Q Why did you agree to ·- well, let me ask you about what accusations you•re 
talking about fitsL 

A Well, the bond trades. Basically, that their claim to - that these were not 
appropriate. 

QAnd speaking specifically about best execution? 
A Yes. 
Q And did you believe that there had been a failure of best execution for bond 

trades you did? 
A No. 
Q Why did you agree to put the money in escrow then? 

I did. 
A I was certain at_ the time that ~e Exchange would come to the same conclusion 

QWhich is what? 
A That there was best execution. 
Q And so you would get your money back? 
AYes. 

MaloufTrial Transcript 11120/14 at 1058:8-25 
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DISPUTED 

Cited testimony refers only to best execution, not "any wrong., 

During the time that Kopczynski was CCO, Malouf relied upon him to carry out all 
responsibilities ofthe compliance program at UASNM. 
MaloufTrial Transcript 11/20/14 at 1062:3-8 

53 

QWhat were his responsibilities? 

A The entire scope of the compliance program was his responsibility. 

Q And did you rely on him to carry out those responsibilities? 

A Yes. 


MaloufTrial Transcript 1 1/20/14 at 1062:3-8 

UNDISPUTED 


The SEC conducted examinations of UASNM in 2002 and 2006. Neither examination 
resulted in UASNM being advised that any issues existed with respect to whether 
UASNM was satisfying its best execution obligations. 

54 

.. 

Was it your recollection, in 2002 --in this letter following up on the eKam, that 
there were any issues with best execution? 

A No. 

MaloufTrial Transcript 11/20/14 at 1125:12-15 

Exhibits 391 and 558 

UNDISPUTED 


UASNM's bond trading practices and procedures were generally wtchanged fi"om 2000 
through May 201 I. 

55 

QNow, during tQis period in the early 2000s- so, l~s say, between 2000 and 
2007- period covering these letters-- did you do anything differently with respect to 
your bond trading than you were doing between 2008 and 2011? 

A No. 

Malouf Trial Transcript 11/20/14 at 1126:11-16 
UNDISPUTED 

ACA never advised Malouf at any time from 2002 to 2010 that there was any i~sue with 
respect to UASNM's best execution. 

56 

Q In any year during that period, did - did ACA advise you that there were any 
issues with regard to best execution? 

A No. 
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MaloufTrial Transcript 11/20/14 at 1128:10-13 

57 

UNDISPUTED 

Keller knew Malouf sold Branch 4GE as of January 2008~ and assumed he.: received 
payment for it. Keller knew Malouf received ongoing payments from LaMonde because 
Malouftold him. 

Q Let me ask the question again. When did you first become aware that Mr. 
Maloufwas receiving payments of some kind from Mr. Lamonde? 

A When did l become aware. Well, he said he sold the branch. I assumet when you 
sell something, you get paid for it. So, I guess, January of '08. 

MaloufTrial Transcript t 1/20/14 at 1191:1-6 
UNDISPUTED as to the first sentence. The second sentence is not supported by the 
evidence. 

58 It was Kopczynski's opinion that RJFS no longer had to be disclosed on UASNM's Form 
ADVin2010. 

QSo, you•re concerned enough to have another conversation with Mr. Kopczynski, 
and you can't remember what he said? 

A The fact that nothing changed  my impression is that he said ~ given that 
Mr. Malouf was no longer a Raymond James employee and Mr. Lehrman was no longer 
an employee on the brokerage side, that the disclosure change would be sufficient 

Q What does that mean? ..The disclosure change.•' Meaning, it doesn't have to be 
disclosed anymore? 

A Correct. 
QAnd that was Mr. Kopczynski's opinion then; correct? 
A That's what I recall, yes. 
QAnd he was the chief compliance officer at that time; correct? 
A Yes. 

Malouf Trial TranscriP!_ 11/20/14 at 1194:14-1 I95:6 
DISPUTED 

Mr. Kopczynski believed that RJFS/Mr. Lamonde's payments to Mr. Malouf needed to be 
disclosed in 2010: 

Q So, I'm not going to focus on the time frame for this question, because it appears that 
you really don't have a recollection of exactly when that might have occurred, other than 
sometime most likely in the latter halfof201 0; right? 
A Mrn-lunm. 
Q So, my question is: When you learned that infonnation, did it occur to you that that 
represented a potential conflict of interest? 
A It did. 
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Q What did you do? 
A Believing that since ACA was the one that had that initial conversatioa that they 
would be taking the appropriate action on the ADVs. 
Q Okay. So, you do believe that you identified that as an actual potential conflict of 
interest at the time that you first learned; right? 
A Yes. 

Malouf Trial Transcript I 1/21114 at 1335:9-1336:1 (JG ki). 
59 Keller placed 50-60% of the bond trades he directed through RJFS. 

QOkay. And just-.. do you have an idea, in the 2008, '9 and '10 time period, how 
often you would execute a trade through Raymond James, as opposed to some other 
broker? A bond trade? 

A Raymond James? I would say that 50 to 60 percent of my trades went through 
Raymond James. 

MaloufTrial Transcript 11/20/14 at 1165:21-1166: 1 
UNDISPUTED 

60 Keller knew that Malouf was receiving payments from LaMonde because Malouftold him 
sometime prior to March 2010. 

A The Form ADV was being circulated in the February-March 2010 time frame, 
and it was being shown to Mr. Kopczynski, Mr. Malouf, Mr. Hudson, myself and, I 
believe, Mr. Peter Lehrman, another adviser at our finn. And in the Form ADV, nne ofthe 
suggestions that was being made by Mr. Malouf was to remove language that refelTCd to 
Raymond James affiliates or personnel receiving commissions. And I wasn't, at that point, 
thinking that what he was receiving was commissions, but I was aware that he was 
receiving income of some sort from Mr. Lamonde through what he had shared verbally. 
Mr. Malouf, that is. 

MaloufTrial Transcript 11/20/14 at 1173:2-13 
UNDISPUTED 

61 Maloufobtained multiple bids on all bond trades that Keller worked on with him. 

bids? 
Q Yes. Okay. So, you did have evidence that Mr. Malouf would obtain multiple 

A In my particular bond transactions that I worked with him on? 
QYes. 
A He did obtain those. 

MaloufTrial Transcript 11/20/14 at 1185:18-23 
DISPUTED 

Keller was the one that obtained multiple bids, not Malouf. 
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FOF 174, 203; PFOF 38, 39. 

Malouf was one of the people who told Keller about the practice of obtaining multiple 
bids when purchasing bonds. 

62 

Q Is it true that it was Mr. Maloufwho told you about obtaining multiple bids? 
A He was one ofthem. 

MaloufTrial Transcript 11/20/14 at 1201:4-6 

UNDISPUTED 


Keller's belief that Malouf did not obtain best execution and that the prices paid on bond 
trades were too high is based solely upon information he received from Kopczynski and 
Hudson during the state court litigation. 

63 

Q So, you actually didn't see any prices on Mr. Malouf's trades outside the best 
price ofthe day; right? . 

ACOtTect. 
QWhy did you testify that you did? 
A It might have been a semantic issue. But I'm saying, after the fact, litigation:

wise, it appeared that the prices were outside the best pricing for the day, based on what I 
heard from the- around the office, after Mr. Malouf was gone. 


QSo, somebody told you that? 

AYes. 

Q Who told you that? 

A Both Mr. Kopczynski and Mr. Hudson. 

QThe two people who were suing my client? 

A Yes. 
Q And you never independently verified that. I think we've established that; 

right? 
A Correct. I trusted what they said. 

\ 

MaloufTrial Transcript 11/20114 at 1204:2-20 
UNDISPUTED 

64 Kopczynski only reviewed UASNM's trade blotters, if at all, in response to something 
that ACA would have raised as a concern. 

Q But you never conducted your own independent review unless ACA sent you 
something ofconcern; correct? 

A That's correct. 

Malouf Trial Transcript 11/21/14 at 1291:8-11 
UNDISPUTED 

65 Kopczynski sent UASNM trade blotters to ACA Quarterly. 
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Q How often did you send the trade blotters to ACA? 
A Quarterly. 

MaloufTrial Transcript 11/21114 at 1291:12-14 

UNDISPUTED 


ACA reviewed UASNM' s tmde confinns during ACA' s annual reviews. 66 

Q So, let me ask it again. Did ACA review the confirms for the bond trades 
along with the trade blotter, or no? 

A The trade blo~r was sent to them quarterly. In their annual reviews they 
would look at the confirms as well. 

Malouf Trial Transcri~t 11/21/14 at I 303:19-24 

UNDISPUTED 


The con:finns that UASNM received for bond trades did not reflect the specific mnount of 
any markups. 

67 

A The confirms that we: were given did not have markups on them; so, that 
would be fair, I did not look for that. 

MaloufTrial Transcript I 1/21/14 at 1308:8-10 

UNDISPUTED 


Kopczynski would not take any action with respect to best execution, markups, or 
commissions unless ACA noted something about those issues on their annual reports. 

68 

QIftheirreports didn't say anything on excessive markups and commissions:~ you 
relied on that? 

A That is cottect. 
Q And if there was no deficiency noted by ACA on its reports with respect to best 

execution on bonds, is it fair to say that you would take no further action? 

A That is correct. 


MaloufTrial Transcript 11121/14 at 1308:22-1309:4 

UNDISPUTED 


69 Kopczynski was responsible for supervising Malouf's bond trading. 

Q Who supervised Mr. Malouf's bond trading? 

A I was -I was the responsible party. 

Q And can we agree that Mr. Malouf, under the securities laws, would not be 


allowed to supervise himself? 

A I would believe that to be correct. 


27 




+ SECSECV ~029/10102/02/2015 16:59 FAX 3038441068 SEC 

Malouf Trial Transcript I 1/21/14 at 1311 :9-14 

UNDISPUTED 


Kopczynski personally reviewed UASNM's Fonns ADV to ensure they were accurate and 
complete twice a year. 

70 

A That was done twice a year, for sure. 

QAnd you were involved in that process? 

AYes. 

QAnd you personally reviewed the Fonn ADV; right? 

A Along with AC~ yes. 

Q Not asking about ACA- I'm asking about Mr. Kopczynski. 

A I did. 

Q And the purpose of your review was to ensure that it was accurate and 


complete; right? 

A That is correct. 


MaloufTrial Transcript 11/21/14 at 1325:14-25 

UNDISPUTED 


UASNM customers were provided with Pt II of the UASNM Form ADV annually by 
mail, and prospective clients were handed a copy. 

71 

A It was distributed annually, through a mailing for those existing clients; and it 
was handed to prospective clients. 

Q And what was the requirement with regard to prospective clients in this forum? 
A The client actually signed off that they received it as part of their contracting 

with us. 
Q And do you believe that UASNM complied with that and provided the 

whatever Fonn ADV Part II was, in effect, to their clients in the 2008-20 I 0 time frame? 
A I believe so. 

MaloufTrial Transcript 11/21114 at 1377:1-12. 

UNDISPUTED 


72 LaMonde and Malouf openly exchanged, discussed, and argued about the payments in the 
UASNM office. 

Q Okay. And these checks were handed either to you or Mr. Malouf openly in the 
office; correct? 

AYes. 
Q And there were discussions about these checks in the office? 
AYes. 
Q And sometimes there were arguments about these checks in the office? 
A Yes. 
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QAnd would you agree that the office was fairly open to everyone? 
A Yes, but where I sat and Mr. Lamonde sat were the back comer of the office. 

Malouf Trial Transcript 11/21114 at 1251:4-16 

·······································································~·· 

Q But it wasn't much ofa secret; was it? 
A Tome?No. 

Malouf Trial Transcript 11121114 at 1252:10-11 
UNDISPUTED 

73 The sale value of Branch 4GE was based on 2-times trailing revenue of approximately 
$500,000 to $550,000. 

QAnd can you expound on that? What multiple were you using 
A Two. 
Q -- and what you were applying it to. 
A Two times revenue. 
Q And what was revenue ofthe Raymond James branch in 2007, if you rlull? 
A fd be speculating, ifyou like, but 
Q Just give me your best guess. 
A 5, 500,000. 550, I think it might have been. 
Q So you had this conversation with Mr. Lamonde, and you said the branch is 

worth approximately two times trailing revenue. 
A Correct 
QAnd so that was about a million or 1.1 dollars (sic); is that right? 
A Approximately. 
Q And when was it that you had this conversation? 
A Approximately lattel' part of2007. 
Q Okay. And did Mr. Lamonde agree with you that the branch ~as worth 

approximately a million or$1.1 million? 
A I believe so. 

Malouf Trial Transcript 11/20/14 at 924:22-925:20 

DISPUTED 

This purported valuation appears nowhere in the PPA and is inconsistent with Mr. 
Lamonde's testimony that the agreement was to pay close to 100% ofcommissions to Mr. 
Malouf. 

PFOF6. 

74 The price paid by Malouf and Hudson to ~urchase UAS ftom Kopczynski was baied upon 
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' 

a 2-times trailing revenues. 

Q Was there ever such a fixed or hard dollar amount for the sale agreed to with 
Mr. Lamonde? 

A We had a conversation about it. 
Q And what was that? 
A I explained to him the multiple I used for purchasing Universal Advisory 

SelVices, and applied the same principle to buying Raymond James. 
QAnd can you expound on that? What multiple 
were you using -
A Two. 

MaloufTrial Transcript 11/20/14 at 924:15-24 

************** 

QAnd was that the value ofthe company or the value ofyour shares? 
A Well, ifyou use the same multiple that we used to buy the business, and they are 

doing two and a half million dollars, you multiply it by two. So, obviously, about 2.3 
million would have been 58 percent. 

MaloufTrial Transcript 11/20/14 at 1056:17-23 

UNDISPUTED 

75 Dan Moriarty was on actual or constructive notice that employees of RJFS 1nay earn 
commissions on transactions prior to 2008 and chose to do business with UASNM 
anyway. 

QMr. Moriarty, if you look in the top right..hand comer you will see a date. It's 
not entirely clear, but I believe the date on that is February 4, 2008. 

A Yes, sir. 
QOkay. And ifyou can read section 8- the paragraph next to 8.C there. Can you 

read that? You can just read it to yourself, and I'll ask you about it If you can't read it, let 
me know. 

A That- the paragraph that starts with "Joe Kopczynski and Kirk Hudson~'? 
Q. No, sorry, a little bit above that. It says, "UAS is affiliated with a branch office 

ofRaymond James Financial Services." 
A Okay. 
QOkay. Go ahead and let me know when you're done reading that. 
A Yes, I read it. 
Q And you see in that paragraph that it says that, ''UAS is affiliated with a branch 

ofRaymond James Financial Services;" correct? 
A That's what it says, yes, sir. 
Q And you wtderstand that to be the branch that Mr. Malouf had a relationship 

with? 
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A Well, it's not clear, but I would assume so. 
QWell, on that third line right there it says- in the end ofthe second and onto the 

third line it says, "Dennis Malouf, the owner ofthe branch office, is also the pre~dent and 
CEO ofUAS.'' So from that language you see that the Raymond James office referred to 
is the one that Dennis Malouf is the owner of; correct? 

A Well, I agree that it says that, but it doesn't identify the branch office in that 
sentence that you just read. 

QOkay. But itts disclosed in the last line right there that, "Employees oj'UAS are 
also registered representatives of RJFS and~ as such, may receive compen.'*ation for 
transactions executed through RJFS;"conect? 

A Yes. 

Malouf Trial Transcript 11129114 at 613:17-615;7 

76 

UNDISPUTED 

Steve McGinnis never asked Malouf or RJFS for Exhibit A to the PPA. 

Q Okay. Did you ask Mr. Maloufifhe had Exhibit A? 
A I never talked to Mr. Malouf. 
QDo you know if-
A I know one was never produced in the lawsuit. 
Q Okay. Did you talk with Raymond James about whether they had an Exhibit A? 
A No. I know it was subpoenaed; but I don't know - I didn't do it directly. I was 

merely reviewing the documents I was given. 

Malouf Trial Transcript 11/18/14 at 460:21-461:5 
UNDISPUTED 

77 LaMonde testified that the value of4GE was about $1 million. 

Q I guess what Jim trying to get a sense of is if you add it up in total, let's say it 
was 250 a year times 4, so a million dollars that you were going to pay for this br:mch. 

A Correct. 

Division's Ex. 229 LaMonde Transcript LaMonde Transcri_l?_t 67:7-11 
DISPUTED 

Mr. Lamonde testified that he did not total the value, as payments were based on 
commissions: 

Q Did you at that point in time consider in your head how much money that was likely 
to add up to over four years? 

A Again, it varied because it was commissions. So exactly, no. 
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Division's Ex. 229 LaMonde Transcript LaMonde Transcript 66:19-23. 
78 McGinnis relied upon representations by Hudson and Kopczynski that Exhibi[ A to the 

PPA did not exist. 

Q Okay. So, can we agree that, as a matter of fact, you don't know whether there 
was ever an Exhibit A, you just know that you weren't provided one? 

A I know that it was represented to me that no Exhibit A existed. 
Q By the people who hired you. 
A By the people who hired me. That it was never -- let me -- let me -- let me 

correct this. Not that it never existed. It was represented to me that it was never produced 
in discovery. 

MaloufTrial Transcript 11118/14 at 461:6-15 

DISPUTED 


Based upon the cited testimony, Mr. McGinnis relied upon representations that Exhibit A 
was never produced in discovery. 

The payments to Malouf were to be based upon a percentage ofthe gross commissions for 
the whole ofBranch 4GE over a period offour years. 

79 

Q One element was the four-year payout period. How about the amotlllt of the 
payout, did you discuss that with Mr. Malouf? 

A It was going to be a percentage ofthe growth. 
Q Percentage ofthe gross what? 
A Commissions. 
Q Gross commissions earned by-
A The branch. 
QAsawhole? 
A Correct 
Q So every commission that the branch earned, Mr. Malouf was going to be 

entitled to 40 
percent ofthat? 


A Correct 

Q For four years? 

A Correct. 


Division's Ex. 229 LaMonde Transcript 65:18-66:9 

DISPUTED 


Mr. Lamonde clarified in his testimony that the agreement was to pay close to 100% of 
commissions to Mr. Malou£ 

PFOF6. 

80 No effort has been undertaken to detennine the specific percentage of bond trades actually 
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done by Malouf or anyone else. 

Q Did you undertake any effort in this report to identify any specific trades to 
detennine or confinn that Mr. Maloufdid a specific trade? 

A No. 

Malouf Trial Transcript 11118/14 at 508:1-4 

DISPUTED 


Malouf directed the majority (between 60% and 95%) of the 81 bond trades identified by 
Dr. Gibbons. PFOF 48. 

Maloufwas primarily the person at UASNM who identified which bonds should be 
purchased forUASNM customers. FOF 288. 

Mr. Hudson identified specific trades done by Mr. Malouf during the hearing. Malouf 
Trial Transcript 11/17/14112:10-124:22 (Hudson). 

Hudson studied the bond trades done through brokers other than Raymond 

James and believed that those were primarily done by Matt Keller and 

Austin McDaniel, and that MaloufIllight have been involved with only one 

ofthose non-Raymond James trades. FOF 317. 


81 None ofthe 81 bond trades at issue has been positively identified as having beell directed 
by Malouf, and no effort to do so has been undertaken by anyone. 

Q And so, the 81 trades - can we agree that you didn't make any effort to 
determine whether those were in fact made by Mr. Malouf} 

A Other than the testimony that I reviewed. 
Q Other than the testimony that you reviewed? 
A The testimony says - and it's cited here -
QRight. 
A - that he made between 70 and 95 percent ofthe trades. 
Q Okay. And actually, technically, I think, Mr. Malours testimony was, 

somewhere between 60 and 70 percent -
A So, 60 and 70 percent of the trades. So, I did review that testimony. As I've been 

sitting here 17 the last couple of days, there were other things that were revealed about his 
participation or nonparticipation of the trade, so, of course, if you asked me a question, 
I'm going to know that. I'm going to know what Mr. McGinnis said and what Mr. Hudson 
said, and so on. 

MaloufTrial Transcript 1 l/18/14 at 507:3-22 

DISPUTED 


Malouf directed the majority (between 60% and 95%) of the 81 bond trades identified by 
Dr. Gibbons. PFOF 48. 
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Maloufwas primarily the person at UASNM who identified which bonds should be 
purchased for UASNM customers. FOF 288. 

Mr. Hudson identified specific trades done by Mr. Malouf during the hearing. Malouf 
Trial Transcript 11/17/14112:10-.124:22 (Hudson). 

82 Ciambor did not ask Malouf for a copy ofthe PPA or what the terms ofthe sale ufBranch 
4GE were in 2008 or 2009. 

Q Now, at the time you had this conversation with Mr. Malouf about the sale of 
the branc~ y~u didn't ask him for a copy ofthe purchase and sale agreement; right? 

A Correct. 
Q And you didn't ask him about the terms ofthe sale; correct? 
A Correct. 

MaloufTrial Transcript 11/19/14 at 774:11-18 
UNDISPUTED 

83 Ciambor did not undertake to determine whether Maloufwas receiving ongoing payments 
from LaMonde from 2008 to 2009. 

QWere you aware that Mr. Hudson has testified in this proceeding that beginning 
early in 2008 he was aware that Mr. Malouf was receiving payments from Mr. Lamonde 
on an ongoing basis? 

A No. 
QDid you ask him about that? At any point in time. 
A During the 2008-2009 period? No. 

MaloufTrial Transcript 11/19/14 at 799:4-11 
DISPUTED 

Owing 2008 and 2009lJ Mr. Ciambor interviewed Mr. Malouf, who said that with the sale 
of his Raymond James branch to Lamonde his relationship with Raymond James was 
effectively severed. PFOF 82. 

84 Hudson did not object to Malouf receiving money from RJFS because it meant less 
borrowing from UASNM. 

I think he occasionally, you know- you know, you see from our complairtt Dennis 
borrowed money from the company a lot. So a check from Moe meant less borrowing for 
me, or us as a company at times. So I was somewhat aware when he was in need c•f money 
or not. And he would come down and  you know, usually he would hit the American 
Express or something like that. 

Division's Ex. 229 Hudson Tr: 106:15-22 
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UNDISPUTED 

85 Gibbons, McGinnis, and Wolper agree that there are no rules, regulations, or laws setting 
maximwn commissions on fixed income trades. 

Q Where would Mr. Malouf go in 2008 to find a publication that set fonh the 
ranges of acceptable markups and commissions on.bond trades? 

A I am not aware of a regulation that says the range is X. It doesn't exist. Tills is 
the ranges are a matter- probably more of an art than a science, in that you have to look at 
what securities are being traded, their liquidity, availabilityJ the difficulty of obtaining 
them, the- whether or not they're contained in the finn's inventoey OT not, and at what 
prices, and then kind ofset a price within a range. 

MaloufTrial Transcript 11/18114 at 454:1-11 

•••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••• 

QHas NASAA published a range of acceptable markups or conunission'i on bond 
trades, to your knowledge? 

A No. Not to my knowledge. 
QOn page 6, you're citing some information from FINRA- which we can agree 

regulates the broker-dealer industry; right? 
A Yes. 
Q Has FINRA published any range of acceptable markups or commissions on 

bond trades, to your knowledge? 
A No. 
QAlso on page 6 you're citing infonnation from the Chartered Financial Analyst 

Institute - and, I believe, from the testimony from Mr. Hudson, we understood that he was 
a CFA- and maybe others within the fmn as well; right? 

A That's a- it's two parts. 
Q I'm sorry. Withdrawn. But you recognize the CFA Institute is another industry 

authoritative source? 
A One ofthe premier ones, yes. 
QAnd has the CFA published any range of acceptable markups or commissions on 

bond trades? 
A They may have. I don't know. 
Q Let's tum to page 7. And you cite SIFMA again for the eight principal-based 

guidelines used - excuse me - eight principal-based guidelines unique to the trading of 
bond securities. Do you see that? 

AYes. 
Q Has SIFMA published any ranges ofacceptable 
markups or commissions on bond trades? 
A Not to my knowledge. 
QSection 1 B on that same page is guidance from 
the SEC. Do you see that? 
AI do. 
Q Has the SEC published any acceptable ranges of markups or commi...'-Sions on 
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bond trades? 
A Not to my knowledge. 

MaloufTrial Transcript 11/18114 at 525:9-526:23 

··~·····································~································· 

Q Before we get into discussion of this document, I want to ask you: Were you 
able to fmd any published standards with respect to acceptable ranges of markups and 
commissions on govemment bonds? 

A No. I'm unaware ofany. 
Q Did you look for any? 
A I did. But - look, in all candor, I kind of knew that I wasn't going to find any, 

because this wasn't a subject that is new to me. But there isn't anything like that. The idea 
of an acceptable markup or an acceptable commission  you're dealing essentially with 
subjective standards. So, when one concludes whether a markup or a commission was 
reasonable and fair, it's going to be gauged in terms of the circumstances that are existent 
at the time of the particular trade, regarding the particular security. So, the idea that there 
is some safe harbor- you know, that ifyour markup or your commission falls within this 
range, you're good, and if it's outside the range, you're bad- that just doesn't e:dst. So, I 
didn't really look for it, because I knew it didn't exist. 

MaloufTrial Transcript 11/21/14 at 1399:10·1400:7 

DISPUTED 

These witnesses testified that there is no publication setting forth a fixed acceptable range 
of commissions on bond trades, not that there were no rules or regulations. Gibbons and 
McGinnis both testifiecl that the commissions paid on Malouf's UASNM bond trudes were 
excessive. See also, In the Matter ofAnderson, Release No. 48352, 2003 WL 21953883, 
August 15,2003 (finding reasonable commissions on Treasury Note lrades to be 25 to 50 
bps and commissions charged by Respondent to have been excessive). 

86 UASNM never charged or received commissions. 

Q How is USA or UASNM compensated for the work they did tbr their clients? 
A Fee-only adviser. So no commissions, no 12b-1 's, nothing like that. Just fees 

from clients, fees for assets under management. 

MaloufTrial Transcript 11117/14 at 86:10-14 
DISPUTED 

Malouf was paid commissions for the bond transactions he routed through Lamonde. 

PFOF 6-17. 
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87 LaMonde was the broker who actually placed bond trades on behalf of UASNM through 
Branch 4GE at the direction ofcertain UASNM employees. 
DISPUTED 

No evidence cited and various witnesses have estimated that Malouf placed bet\\een 60% 
and 95% ofthe bond trades. FOF 76. 

88 Hudson signed or authorized ACA to sign his name every Form ADV filed by UASNM. 
By doing so he and the investment adviser both certified, under penalty of peijury under 
the laws of the United States of America, that the infonnation and statements made 
therein, including exhibits and any other information submitted, are true and correct 

Q And underneath that it says," ... The investment adviser and I both certify, under 
penalty of perjury under the laws of the United States of Ameri~ that the information 
and statements made in this AOV, including exhibits and any other information submitted, 
are true and correct, and that I 8lll signing this Form ADV Execution Page as a free and 
voluntary act? .. Do you see that? 

A Yes. 
Q And do you also see your signature underneath that? 
A I see my name. 
QOkay. 
A Yes. 
Q And you understood that when you uploaded this electronically that you had to 

affix your signature to it in order to upload; right? 
A I know that the way this typically happened was ACA would upload it, 

particularly in the end ofthe year, but it's my log-in. 
QOkay. So, is it your testimony that you didn't sign this docwnent? 
A I don't know ifJactually uploaded this or not but certainly would have reviewed 

it, and it could be that ACA uploaded it, but I would have reviewed it before then_ 
QSo, you would have authorized the uploading --
ARight. 
Q -- regardless of whether it was you or ACA; correct? 
A Right. 

MaloufTrial Transcript 11/18/14 at 291:8-292:14 
UNDISPUTED 

89 Keller claims the reason Malouf was tenninated from UASNM was because of toxic 
atmosphere in office created by Malours relationship with Monica Villa, erratic behavior, 
and excessive use ofAmEx. 

Q Finally, I want to ask you, Mr. Keller, do you have an understanding of the basis 
for why Mr. Malouf was tenninated from his position as CEO at UASNM? 

AI do. 
QAnd what is that? 
A Multiple items. First off, the affair that took_place. It was completely destructive 
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- between Mr. Malouf and Ms. Villa- poisoned the atmosphere ofthe office, was -
QWas that because Mr. Maloufhad been married -
JUDGE PATIL: Excuse me. Could you let him finish his answer before you-
MR. McKENNA: I'm sorry. JUDGE PATIL: Just go ahead and finish it, and then 

rn give him an opportunity to ask the question. Thank you. 
Mil McKENNA: Apologize. 
TIIE WITNESS: Sure. 
So that was, for me, the point at which it shattered my trust in Mr. Malouf. 

Secondly, although I didn't have access to our company's books, it became clear co me, in. 
talking with Mr. Hudson in about February 2011, that the amount ofdraws that :rvfr. 
Maloufhad taken from our ftrm's account- in terms ofpersonal draws, I believe, was in 
the order of$400,000, and we didn't see that money getting.put back in. There was, 
furthermore  you know, it seemed an excessive use ofthe American Express card that 
was issued to our firm. Thirdly, it became apparent that  regulatory concerns, a~ more 
information about best execution came to light and more awareness of the potential for 
Raymond James branch to be in a less than forthright arrangement. And, I believe, lastly, 
would be erratic behavior on the part of Mr. Malouf. 

MaloufTrial Transcript 11/20/14 at 1176:6-1177:17 
DISPUTED 

In the cited testimony Mr. Keller also testified that the reasons for Mr. Malouf s 
termination included the amount of draws ($400,000), regulatory concerns regarding best 
execution, and Mr. Malouf's arrangement with RJFS/Lamonde. 

90 Hudson claims the reason Malouf was teiillinated from UASNM was erratic behavior, not 
being professional, and financial irregularity. 

Q And can you tell us what events led to the termination of Mr. Malouf? 
A Well, I think a number ofevents. I think it started off with, uh-lunm, you know, 

some increase in what we felt was, you know, erratic behavior. We felt associations with 
people that were dangerous to the company, activity -- actions that were, you know- that 
were not professional, and also a history of, you know, of fmancial irregularity with the 
company. And you know, then we proceeded towards the termination, and at the same 
time the other partners of the firm that signed affidavits that were going to quit if he came 
back and things like that. So that's kind of the -- you know, the .... and also the bond issue 
being something in out mind too, a number of-- there were a number of things lined out at 
the state court issues, the bond part being one of many. But the other ones that telated to 
the business of the company. 

Malouf Trial Transcript 11/17/14 at 194: 19-195:12 
DISPUTED 

In the cited testimony Mr. Hudson also testified that the reasons for Mr. Malouf's 
termination included associations with people that were dangerous to the comJ»any, the 
bond issue (the undisclosed excessive commissions), and other ones related to the 
business ofthe company. 
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91 Kopczynski was ultimately responsible for the compliance function at UASNM 

Q But you do agree with me that the ultimate responsibility for those activities 
would fall back with you? 

A They would. 

MaloufTrial Transcript 11121114 at 1288:10-13 
DISPUTED 

Kopczynski had responsibility for the compliance function at UASNM while he was 
CCO, but he worked for Malouf, UASNM's President, CEO, majority shareholder and 
"top dog." 

FOF 197. 

92 Kopczynski relied upon ACA's expertise to ensure disclosures on UASNM's Form ADV 
were right. 

Q Now, I did notice from your investigative testimony that you attribu«-d  well1 

that you relied heavily on ACA in that respect; is that fair to say? 
A I did That's correct. 

MaloufTrial Transcript 11/21114 at 1287:25-1288:3 
DISPUTED 

Malouf has acknowledged that he had a clear conflict of interest and it should have been 
disclosed in the Fonns ADV, the Fonns ADV were not ''right.,, 

Malouf agrees that the ongoing payment arrangement with Lamonde created a clear 
conflict of interest ever since he entered into the arrangement with Lamonde in early 
2008. FOF 178. 

"Without a doubt," disclosure regarding the ongoing payments Malouf was recehing :from 
Lamonde should have been in all the relevant ADV disclosures. FOF 193. 

93 A consent order was entered in 2000 by the FDIC that banned Jolm Schmalzer, who 
prepared SEC exhibits 201 through 211, from the banking industry. Schmalzer 'iought to 
have his industrywide ban lifted in 2004, and the FDIC denied his request finding that he 
had "provided no evidence of his rehabilitation and no circumstances against which to 
assess: his fitness, the effect his participation would have on the risk to safety and 
so1mdness of any financial institution, and the effect his participation would have on the 
public confidence in the financial institution., 

In re Scbmalzer.. 2004 WL 2930775 (F.DJ.C.). 
UNDISPUTED 
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94 McGinnis testified that a CCO should spend more than a few hours a week on bjs duties. 

Q Okay. If I were to tell you that the chief compliance officer, Mr. Kupczynski, 
testified that he committed one hour per week to his function as a chief 
compliance officer at UASNM, would that smprise you? 

A It's a small finn. As I recall, 1 approximately less than 300 under management. 
As finns go, that's pretty small. 

QOkay. 
A And I can't imagine that it would certainly be a 40-hour-a-week job. I don't 

know what the minimum would be, but I can't imagine it would be a full-time job. 
Q Could you imagine 
A I spent SO hours a week, but I was working with a $12 billion organization. 
QUnderstood. Can you imagine that it would be as little as one hour a week? 
A I have no knowledge. I can't. 

Malouf Trial Transcript 11/18/14 at 447:21-1288:3 
DISPUTED 

McGinnis offered no such testimony, but only testifiCd that a CCO position at a muill finn 
would not be a full-time job, and he had no knowledge as to whether it could be done in 
one hour per week. 

95 Gibbons did not consider any misconduct by Kopczynski as CCO in his eXpert report. 

Q Okay. Did you consider the conduct ofACA in formulating your opinions? . 
A I wasn't asked to review that, so I did not 
Q Okay. Would that be the same answer if I asked you did you consider the 

conduct ofthe chief compliance officer? 
A Yes) that would be the same answer. 

Malouf Trial Transcript 11/19/14 at 511:7-13 
UNDISPUTED 

96 McGinnis did not consider any misconduct by Kopczynski as CCO in his 
recommendations to UASNM. 

·Q Did you consider the conduct ofthe CCO, Joseph Kopczynski, in rendering your 
opinions in the underlying state court litigation? 

A I'm sure I did, yes. 
Q Did you reach any conclusions with respect to 

whether or not his conduct fell into compliance either with the UASNM compliance 
manual or with securities laws in general? 

A That wasn't within the scope, no. 

Malouf Trial Transcript 11/18/14 at 445:25-446:-8 
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********** 

Q And again, you didn't consider any misconduct by the chief compliance officer 
in your review? I think we've already established that. 

A I didn't consider any particular misconduct, no. 

: Malouf Trial Transcript 11/18/14 at 465:4-8 
DISPUTED 
In the cited testimony, Mr. McGinnis specifically said that he did consider the conduct of 
Mr. Kopczynski. 

McGinnis was not asked to identify which trades were directed by Malouf. 97 

Q As part of your endeavor, you were not asked to identify whic;h trades were 
done by Mr. Malouf, as opposed to other investment lenders; correct? 

A No. 

MaloufTrial Transcript 11/18/14 at 438:24-439:2 

UNDISPUTED 


Gibbons has not seen any information that would conf111Jl whether Malouf directed any 
specific bond trade at issue. 

98 

Q Did you undenake any effort in this report to identify any specific trades to 
determine or confirm that Mr. Malouf did a specific trade? 

A No. 

Malouf Trial Transcri~t 11/18/14 at 508: 1-4 
UNDISPUTED 

The ranges of''acceptable" markups/markdowns provided by Gibbons are not absolute.99 

Q Well, can - will different people have different opinions what is a rl:asonable 
markup and commission? 

A Yes. 
Q So, you would agree with me that your ranges that you suggested here are not 

absolute? 

A I would agree with - yes. 


MaloufTrial Transcript Il/18/14 at 555:2-8 

UNDISPUTED 


Gibbons was unable to find any studies regarding markups/markdowns.100 

Q Okay. Did you encounter any studies that actually studied markups and 
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commissions? 
A I looked very hard, and there just aren't any studies like that. 

MaloufTrial Transcri_m 11/18/14 at 544:5-8 

101 

UNDISPUTED 

Ciambor saw evidence during ACA's annual mock audits that UASNM was achieving 
best execution on fixed income investments. 

Q And what were you told were UASNM' s practices for fixed-income trading? 
A Essentially, to seek out multiple prices and, essentially, execute as necessary 

based on the feedback they were getting from various counterparties they were looking to 
trade through. 

COURT REPORTER: "They were getting from various parties they were looking 
to trade through?" 

THE WITNESS: Broker-dealers. 
COURT REPORTER: Okay. 
BY MR. McKENNA: 
QAnd how did that policy that UASNM conveyed they were employing compare 

or comport with your understanding of best execution applications? 
A It appeared to us that they were seeking clarification on pricing in accordance 

with industry best practice, requesting multiple bids from multiple broker-dealers or other 
counterparties. 

MaloufTrial Transcript 11/19114 at 726:8-25 
UNDISPUTED, that Ciambor saw evidence that UASNM was "seeking" best execution 
as opposed to "achieving" it. 

102 As a broker LaMonde had the power and authority to set the commission on trades placed 
through Branch 4GE. 

"Q. I mean, you had the power to control your commission, correct? 
''A. Only to lower it. 
'•Q. Only to lower it correct? 
"A. Correct. 

Malouf Trial Transcript 11/24/14 at 1614:8-12 
UNDISPUTED 

103 From 1999 to 2004 it was disclosed to UAS customers in the Form ADV that elnployees 
of UAS who were also registered with RJFS could receive commissions for trades placed 
through RJFS 

DISPUTED 

Mr. Malouf cites no evidence for this proposition. 
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104 From 2004 .to 2007 it was disclosed to UASNM customers in the Form ADV that 
employees of UASNM who were also registered with RJFS could receive commissions 
for trades placed through RJFS. 

DISPUTED 

Mr. Malouf cites no evidence fbr this proposition. 

I05 The fact that RJFS made templates for the sale ofbranch offices available to its registered 
representatives, such as the PPA, is evidence that such sales are a relative!)· common 
occurrence.. 

Q And is he accurate in saying that there is a buy-sell agreement template in the 
available in the RJFS system? 

A That's correct. 
QAnd the PPA that we looked at earlier today between Mr. Lamondl~ and Mr. 

Malouf, does that look like what was available as a template in the RJFS system'.' 
A Yes, it does. 
QAnd those templates are made available online to registered representatives with 

RJFS; right? 
A That's correct. 

MaloufTrial Transcript 11/19/14 at 703:11-21 
DISPUTED 

Mr. Bell testified that as of the end of2007, he bad been involved in less than five such 
occwrences: 

Q At this point in time, in December of2007, how many times do you think you'd been 
involved in the sale and a pmchase ofa branch like this? 
A Personally, me being involved? 
Q Yes, sir. 
A We probably had maybe a handful. 
Q Less than five? 
A I would say, probably. In my region. 

MaloufTrial Transcript 11/19/14 at673:17-24 (Bell): 

106 In addition to the written PP A, Malouf and LaMonde had certain oral agreements and 
understandings with respect to the sale of Branch 4GE. Specifically Malouf and 
LaMonde understood that the total purchase price for Branch 4GE would be $1.1 million 
based upon a multiple of trailing revenues and LaMonde could pre-pay to\vards the 
purchase price without penalty. 

Q The testimony has been that there was an agreement to prepay at sonte point? 
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Tell us a little bit more about how that came up. . 
A As I recall, and - Moe asked me if he - we. knew what the nwnber was, 

arbitrarily, because it was the same factor I used when I bought Universal Advisory 
Services. And I said, "Any way you get there, at the end of that time, you're"-- you know 
- "you can pay it however you want.'' And he did. 

MaloufTrial Transeript 11/20/14 at 1049:11-20 

********** 

A We came to a decision after -- well, first ofall, they forced me into a settlement 
I had no money for my defense, 1 had no money for lawyers, and we entered into an 
agreement for them to pay me $1.2 milli~n, roughly, and pay $300,000 to me at the time, 
of which half of it went to my soon to be ex-wife and the rest we both agreed would go 
into an escrow account at Bank of the West to settle any disputes with the Exchange, 
should there have been anything that was necessary in that transaction. 

MaloufTrial Transcript 11/20/14 at 1056:4-13 

********** 

A. Just to the extent tbat I could pay him faster ifI needed to or wanted to. 
Q. And that oral understanding, when did that occur? 
A. The same time. 
Q. At the same time? 
A. (Nodding head.) 
Q. Yes? 
A. Yes. 

Malouf Trial Transcript 11/24/14 at 1599:22-1600:5 

DISPUTED 


Mr. Lamonde testified that the agreement was to pay close to 100% of commissions to 
Mr. Malouf. 

PFOF6. 

107 The PPA contemplated that LaMonde would pay for Branch 4GB using a portion of the 
revenues that the branch generated. 

Q. One element was the four-year payout period. How (did) the amount of the 
payout, did you discuss that with Mr. Malouf? 

A. It was going to be a percentage ofthe growth. 
Q. Percentage of the gross what? 
A. Commissions. 

_Q_. Gross commissions earned by -· 
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A. The branch. 
Q. As a whole? 
A Correct. 
Q. So, every commission that the branch earned, Mr. Malouf was going to be 

entitled to 40 percent of that? 
A. Correct. 
Q. For four years? 
A. Correct. 

MaloufTrial Transcript 11/24/14 at 1595:20-1596:11 
DISPUTED 

The cited testimony indicates that Lamonde would pay for Branch 4GE using a portion of 
the commissions that the branch generated. 

108 RJFS conducted annual examination of Branch 4GE which included a review of the 
corporate checking account records. RJFS would have seen evidence of the payments 
from LaMonde to Malouf during these reviews. 

''The Raymond James Financial Services Compliance department shall examine 
(or audit) each OSJ once per calendar year. The purpose of these visits is to assist the 
branch managers in efficiently operating their branches, as well as to ensure compliance 
with firm policy and regulatory requirements. Access to any records requested 'ihould be 
readily provided. The examination will focus on securities activity and overall compliance 
with regulatory requirements. In addition, at the time of the examination all computers 
utilized for securities.-related business and all -operational checking account!; will be 
reviewed. An examination may be conducted at a branch location at any time, without 
notice." 

Ex. 124at 1 

DISPUTED 

Mr. Bell testified as to his expectation that checking account records would have been 
reviewed; in fact, RJFS did not discover the checks from Lamonde to Malouf until June 
2010. 

Q Was June 2010 the fust time that you knew that Mr. Lamonde was making ,,ayments 
to Mr. Malouf? 
A Yes. 

MaloufTrial Transcript 654:10-12 (Bell). 
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You and r~ut*Dted i1'12C09J1!1i1rdlft1 ttM. buy/t6!H .A8J"C'td'eonll:l:eN"" wcu and Otnn~. Afrer re.rtel.ll!ftl ~"'" 
pEtlmltllly tllilm~unrepan.~•In!~ checkS bfl!na wtlttm fron'l YIN m ~~.whne no 
ufftuolll bQy/HII .ssree~ 

c..tt )Cu ~HOd COUS ~ bu-,/icll bv the ~ olrteKl week? 

~b 
K~ 

Exh. 95. 

109 From 2008 to 20II the Branch 4GE corporate checking accotmt records re11ected the 
payments that LaMonde was periodically making to Malouf. 

A. Other than them going through my books. 
Q. By 'books' you mean 
A_ Checkbook. 
Q. As we've seen, one year you think you didn't have it onsite, but you think you 

faxed it to them? 
A. Correct. 
Q. But you are not sure ifyou did? 
A. Correct But they would have seen it prior years - I mean, later years. 
Q. They would have reviewed your bank records? 
A. Conect. 
Q. And would have seen checks from you to Mr. Malouf? 
A. Correct. · 

MaloufTrial Transcript 11/19/14 at 862:1-16 

See also Division's Exs. 107, 141, 147 

110 

DISPUTED 

The checking account records reflecting payment were for the Maurice Lamonde LTD 
account: 

Ex. 107. 

RJFS actively reviewed commissions char ed on bond trades Branch4GE 
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to determine whether they were fair and reasonable. 

RJFS Compliance Manual 

Trade Execution &Review 
f«<..aed ~!AI 21. m; 
I.X RM;ed ~ry 15. 2rol 

RJ~'S Polley: 

TJ"lldt Entutloll: 

Tr:~!l.! o)(<IQ, may be pla~~ th~ til: Eleo;trook Orcl.!r .E.'\!J)' t)'ll<m olr dir~CIIy to lh¢ 191JroprUt~ l!ildin.!l cku-.. Re.JUC1ls from cwlOfllal' to buy 
or ~II ~C..'I•ritics :u 001 ~<pi ~~ ('-JI~'Iil '"i~ mai~ Eu. or my ~~·~m)ti~~ mtthod. Finmcial mi50rs may UK di!tcrction ~~ l Q \he pric,· al 

111\id.. orthe lin•c "1om. ilD ,,fc1.!1 ;h·ro by~ ditm fQJ' 1ild Jlllftbs: or &al: of3<f<JUprji:UnOUIIt of 3sp&djltdS«Utj(ywill bt ex~ ifd\ ~ cl~t 
gDnt&lhml tho! :n~hori l!' to do id. OOWtl'tr tlris Ollllhoril." c:.:ascalll the crul of rile :lo'lllle b111ineu ~ lln '"'i~h lht ditnl gnnl(d ~,....., ~is.;rc· ion Uf' 

lht 111:.'tt ~in.!>i' day ifUat llrdol' ~~ ~eivod aller die! cl~ ofbusin~ 

Ord..~ pl....:cd 1i3 f.l,:..'iiQ!Iio Order Enll)· (EOE) 1\JJSl ba 'mlie6 on adail)· bcsU to casnn: proper r=ip! !l:ld =li011lll tile hJll1l<l offic.:-. 

Trnosll«iQ(I~ lb«t ore mx:Uicd ~)' IUA ~ prioc:ip~l that iii'P=Io ~ poltDTia)~t Wt\uiQ;l •·iol;niOQ,I ~price irnp(IIV<d (mrKtcd) acb d~)· to 
mlUTe lll:lt~ CJtStoma-n;:rjves 31 ~~llhc nl!lioluJ bat bid or olftr (N'BBO) a lht bll!e ofC~Oil. 

W'onna~ion !Dr t~ c=u!ld lht011£h R.aymood lama k Asrociates, including 1~ e~tcU!td on behalfofccmspoud<:ut fum clicJUS. is 
indudtd iD lb.! doeunKillatiOll po.qtd 011 ~~ym.lnd .lairu:a pltJlio wtb si~: Nm·l,""""~-iif;@IOOitr _dj..:i"So!\'\hfm 

For inFontl:dioo 00 plating or&n, pl=e refer I Q u~ foltw~ link.!: 

·~ 
• E<lll.ltMO:rir~ 
• !l!nlQo>s!<Tnld!:'Q 

• ¥t.MI_Elm% 

Ex. 126 

Trailing Desk lndlud . RJnct 

• Producu & ~~ ~>IJ$/td TI'Jfliing >PI.:!Qao 0aUq 

• p~'S""'- >flnj IIIC01111 > l.funklg« ~ 
• Clmt OpMJIJoM > JbtoiFurlt/qJ~> ~ 
• I'/OIJI«S 1. S«V;c.>~..>bNcv >.PZJooo'i!i~ 
• ~f. ~'.>~,i:;ff:frwfiaq 
• l'n>due4l SV{VIcn ~ 
·~~~ 
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111 


RJFS Compliance Manual 

Mark-Ups/Downs 

~At0J01:211.lrm 
I.Jtsr~./l>ly2.2007 

BJl'S !'elk)': 

All cuslom<r om::tlloon< must he Ill • ()1ic¢(mclu..;n& any onoorl;-<>pltnuk-ol<>woo) tlool i> roir ond ~bk. The dwt bool~ OI'Clli>l>olh• 
cl<l)«tm<nl'• rd4ilnlal1;-t•p p~id<>linu. 

1·3 :n:-' 

J .;" )'ali'l 

M•~.,,.._,,CN~.t 
4.R-prfat 

'"Commi:qi«<.ud INT\:•dDW1lS for o;;al.> lnoloo<tiOil$ orba.ld< ..., li~ni~ 1o }<l'i. oftb< ~•1.. cnaJi<-up (aol<d oboo.\!')"'' 1o 'muim<m o.f 1.5'·· 

Comsnb>ino ud rl),,.l;odOI\,.. for ••le rnonucti<~a> or pn:rc:nood •=tili~m: limilcd Ia Ihe equ ily ~ oommiWon ~k. 


Oilllut•p«t lo Ta.ubkl Rtt>il c:amd<:rotion shO<>I~ be sifttl. willtoullimil» ion. Ju : 

• Coai~M!p<>ran<OUO< COI-1 

• 11ntitlt bd\v=l ~Onl 
• lnwt..t mlo o:hu!F" 
• Crod~ qo14llly cl1.:1"9"' 
• Nc::w 
~ lct.titution.a.l DC£:n11t't 1~ in the SOlD'IIC ucurity 
• Sltlila.l' ctcurity tmt\.:!o. 

RJFS..sec.lJA!:.NM-004187 

Ex. 127 
DISPUTED 

The cited evidence includes no evidence of"active review," but only ofa general policy. 

In or around April 2011, Malouf advised Kopczynski that he was going to file [(lf divorce 
from his daughter and on May 2, 2011 , Malouf filed for divorce. 

A I was going to state that earlier Mr. Kopczynski pulled me into his Clffice and 
told me that if I proceeded with the divorce, things were going to get very, very - I'm not 
sure what the word was, but it was a threat that I didn ' t take- I don't know. It's just what 
he said to me. Turned out to be true. 

Q When was that made? 
A A week - a. week before. 
QAnd tell us a little bit more about that. 
A I went into his room, he closed the door - his office. He closed the door and said 

to me, "You know, you don' t need to go through with this divorce." I said, "Well, yeah, I 
do have to go through with this divorce." I mean, this has gone on from 2005 to now and I 
just - was not something I want to be in anymore. And he told me that I had the power 
and it was up to me how things were going to end up. And if they- ifi didn' t- jfl didn't 
stop the divorce, things were going to go very poorly for me, were his words. 

MaloufTrial Transcript 11 /20/14 at 1053:18-1054:12 
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·- "" .. 

DISPUTED 

Mr. Kopezyn.ski recalls no such conversation: 

Q Let's forget about the time frame. Do you remember a discussion with Mr. Malouf 

when he came and told you that he was going to divorce your daughter Aubrey? 

A I don't recall him specifically saying that. As a matter of fact, I don't st)eeifically 

recall him having a conversation with me about that for several months in the first part of 

2011. 

Q rm talking specifically about the early part of May 2011, not long before you fired 

him. Are you saying you don't recall a conversation in which he told you he wa:; going to 

divorce Aubrey? 

A I don•t specifically recall that conversation. 

Q Okay. And I notice that you keep using the word "specifically" when I'm asking if 

you recall things. So, when I ask you ifyou recall things, regardless ofwhether you recall 

it specifically or just generally, I'd like you to respond either way; okay? 

A Sure. 

Q Do you have a general recollection of a conversation with Mr. Malouf in which he 

told you he was going to divorce your daughter? 

A I do not. 

Q So, is it true, then, that you don't remember telling him that if he divorced Aubrey 

things would not go well for him, or words to that effect? 

A I specifically refute that statement. 


Malouf Trial Transcript 11/21/14 at 1272:15-1273:19 (Kopczynski). 

112 In the self-report letter to the SEC Kopczynski and Hudson blamed Malouf for all of the 
conduct now at issue. 
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Earlier thiS year, we dlsco.vered that ollr clients who wSJ'e managed by formor UASNM 
shareholder and officer, Dennis Jamea Malouf·(GRD No. ,202043), may Jlave bear\ paYfng . 
bond transaciJon markups and markdown. that were higher lhan the comml~lon level 
otherwise obtalna~fe for auoh bonds. A$ you know, UASNM ls not a FINRA-regu~d entJty,. 
and thus the company was nol lnvelved In placing -the trades. lnformatton began ta emerg·e 
about the commission level that made ll otedr that th~ praotlce had to Po ad~. 
Furthermore, and u.nbeknownet to otht!r memtiera of ttie Bsmd. Mr. Malouf appears to haVe 
been reaelvlng oompenaatiQn for the bond ~cfes by dlractfng them to a Raymond James 
Branch that he fortnerlf ow.ned and was rao~Mng remunsnftiDh from the branoh RJCinager of 
that branch, ~$nt8 that only cam~ JO Ught In tho ensuf~ lltlgatfon. As r\cted, Mr. Malouf 
was the Pres~nt, CEO, and rtmjorily shtlreholder of UA$NM .at all times applicable. Upon 
discovering the bond trades, lhe oth8r two members of the Board of Dl~ri Immediately 
Initiated an Inquiry Into these transactions. Once we t;ompl,ted that InquirY and had 
gatheted suffiolent tmJnnation 1'8gat4!Jtg the bond tnid"· we terminated Mr, MPicUf and . 
subsequenUy retalne(l couraeel from Albuquerque Business Law, P.C., as well as the 
assistance of capital Forensics, Inc. (Arlington Height$. IL), to aid the Board with Ita 
Investigation, termfnat1on of Mr. Malouf, .and the ens~ ntlgstlon neoe88118ted by Mtdours 
resistance to the termln~tion. 

Mr. Malottf was the former owner of the branch office (of. a eeparate brokerage) to whloh 
Mr. Malouf's clients were baing dtrected.. He· claims to have sold ·the branch In January of 
2008 In return fof payments equal to 40% of the proceeds of the aecurltles iransacllona for 
the speciOo 9QCOcprt' being selt;J. accounts 'flat were supposed to be ICiantlfla.d fn an qExhJbit 
A." (See Purohase ofPriolloe Agre8fn8nt. att~chad hereto as Exhibit 1). We belt.eve thQt 
these accounts ~re not ldentlfted at the tfme of the sare, nor weru they ever ldentffted. 
Neliher Mr. Malouf nor the buyer of the pr"ctlce, Maurice L.aMorade, nor even Raymond 
Jamae Flnandal, apf'&Srs to have h-.1 the •Exhtblt J: of applicable accounts. Instead 'Of 
receiVIng continuing comm~rens, tfle purohaser of the branch office (LaMonde) re-allowed 
to Mr. Maleuf substanUally all the mark~JpltnarkJ)own fees the branch received from ~vised 
client transactions directed by Mr. Malouf, none or whtch wqs lmown to the other principals Of 
UASNM, and nona Qf whfch was dtsolosed to the affe$d cUente. 

UUU%fng diScovery afforded by the lawsul~ we were abfe to obtain aoples of checks made 
payable to Mr. Malouf by lhe purdlaser of the branch offl~. W& were Qble to compare the 
P,aYmants to Mr. Malouf with the amounts rece1ved by the manager of the branch frotn the 
UASNM clients' transaottons, ~nd w~ determfned that thp 40% figure detailed 1n the oontract 
was not followed. See RJFS Production and Payo11l Anslys/$, attached hereto as Exhibit 2. 

The lawsuit agafnst Mr. Malouf culmin.ated very recently In the aeUlemant of tha lltlgaHon with 
further agreement to the Wlcontested termination Of Mr. Malouf, the surrender of Matoure 
ownership intere't In UASNM, ~nd the creation of en escrow accollnt to address the 
bond-trading actiVity. This account holds an amount the Board detJ)rmlned to be the 
maximum fafr esttmate of the alleged averpaymanta by the Malouf clients. See Settlement 
Agteement and Mutual Re/easaL aUaohQd hereto as Exhibit~· 
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We have prepared a very specific remedial plan to address cuent payments .anct wish to 
present to your office our plan. We look forward to wofklng with you to bring cJosum to this 
Issue In a way that. addresses the past ecctfona and also anows our oomPJ,ny and Its 
employees to cohtlnue eel\ting our ellsnti. We hops VOU whJ recognize that we have doAe all 
we aould do under the circumstances and have aucccessrully challenged the majority 
shareholder and Presl~ent af the finn. and ws hope your taeponse to this self-report WID 
facilitate client remediation and wiU allow this firm 1o simply mow forw&rd wlth 'ts new 
management and QWJ1erahlp. 

Sincerely yours, 

UASNM, Jnc;(.\ I I . 
~·)~ 
Joseph J. Kop~yndld, OhFC, CFP®, AIF® 

Founder ahd Ohah'man of the Board: 
Kirk Hudson, 

VIce President. and Dlr6ctor 

List of Exhibits: 

Exhibit 1 
Exhfbl12 
Exhibit 3 

MaloDrs Ex 332 

Purohaae of Practice Agreement 
RJFS Pred~ctlon and Payout Analysts 
SeUiement Agreement and Mutual Release 

\ 

DISPUTED 

The cited evidence indicates that UASNM self-reported its own violations, and UASNM 
took responsibility for its conduct, paying disgorgement and a penalty (see 114, below). 

113 Neither Kopczynski nor Hudson were charged with wrongdoing or subject to any terms of 
the settlement 

114 

DISPUTED 

No evidence is cited in support of this contention and Kopczynski and Hud!lon were 
responsible for various remedial actions required ofUASNM in the settlement. 

Under the settlement UASNM agreed to pay $506,083.74 to customers for pwportedly 
excessive commissions, and a $100,000 civil money penalty. 

Q And the amount paid to UASNM customers was $506,000, thereabouts? 
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A I believe that to be correct 

MaloufTrial Transcript 11/21/14 at 1274:21-23 

************ 

Q UASNM also agreed, in its consent order, to pay a civil penalty of$100,000; 
right? 

A That's correct • 

MaloufTrlal Transcript 11121114 at 1371:21-23 
UNDISPUTED 

·.IIS Bell heard about a sale agreement between Malouf and LaMonde no later than May 2009. 

Q And to be clear, was May 2009 the first time you had heard about any sale 
agreement between Mr. Lamonde and Mr. Malouf? 

AYes. 

MaloufTrial Transcript 11119/14 at 644:6-9 

DISPUTED 


As ofMay 2009 Mr. Bell did not believe there was yet an agreement: 

Q At that point did you have an understanding, after talking to Mr. Lamonde, as to 

whether this was a sale agreement or a transfer agreement? 

A My understanding, if I recall from the conversation, was it was related to an eventual 

sale of some sort. 

Q Now when you say "eventual sale," what do you mean by that? 

A Meaning that up until this point nothing had exchanged hands. There hadn't been any 

type ofsale because we didn't have an agreement on file to suggest that. 

Q At this point, in May of 2009, did you have any understanding as to whether Mr. 

Lamonde had been making payments to Mr. Malouf? 

A No. Not at this time. 


MaloufTrial Transcript 11119/14 at 642:25-643:15 (Bell). 

J16 The process for the sale of an RJFS branch typically involves RJFS providing the 
registered representatives with a sample agreement, getting a list of client accounts that 
would be part of the buy-sell agreement, and then moving the accounts according to that 
list. 

QAnd how would that be different from a sale ofa branch or a sale of clients? 
A Well, the way that we treat it -- with the sale ofa book ofclients or the sale of a 

business, we actually had a process at the time, and still do, where we provide to them 
some samp_le agreements, some sample language. We have to get a list of speciJic client 
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accounts that would actually be a part of that buy-sell, as we call i~ and then \\'C get that 
document :61~ executed  executed and then filed in the system, and then we move the 

. accounts according to whatever that agreement states. 

MaloufTrial Transcript 11119/14 at 633:12-23 
UNDISPUTED 

117 The sale agreement between Malouf and LaMonde required LaMonde to mak~ periodic 
payments to Malouf for the purchase ofthe branch. 

You've got it there. Yes, I just want - the second sentence there, "Lamonde 
purchased the branch pursuant to an agreement requiring him to make a series of ongoing 
payments to Malouf based upon the branch's revenues.•• You see that? 

A Yes. 
QWas that in fact the agreement? 
AYes. 

MaloufTrial Transcript 11120/14 at 924:3-10 
UNDISPUTED 

118 The sale agreement between Malouf and LaMonde was substantially memorialiY..ed in the 
PPA, which was signed sometime between December 2007 and June.2010. 

Ex. 57 

DISPUTED 

Mr. Lamonde testified that the real agreement was to pay close to 1000/o of conunissions 
to Mr. Malouf. 

PFOF6. 

119 Kaczynski and Ciambor claim not to have asked about the payments for thd sale of 
Branch 4GB despite knowing Malouf and Hudson had paid for UASNM with a series of 
payments over time. 

QDid you ask him about the terms of the transaction? 
A I did not 
Q Did you understand that frequently businesses are sold with payments being 

made over time? 
A Indeed I am. 
Q And in fac~ those were the tenns upon which you sold UAS to Mr. Malouf; 

right? 
A Correct. 

MaloufTrial Transcript 11/21/14 at 1331:17-25 
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DISPUTED 

No evidence is cited in support of this contention regarding Mr. Ciambor. 

RJFS reviewed the Branch 4GE operational checking account annually to inspect for 
irregularities or payments that should not be occurring. 

120 

Q If we go to the second page and look at number 4, it says, "Tite branch 
operational checking account was not available for review during the examination. In the 
future, please ensure that the account is accessible at the time ofthe examination." What's 
your understanding ofthat issue? 

A Well, during each year we like to review the operational checking account for 
the business, just to look for any -- any nuances or payments that maybe shouldn't occut. 

Malouf Trial Transcript 11/19/l4 at 637:12-21 
DISPUTED 

The cited evidence cuts off Mr. Bell's response, which concludes: 

"In this case, that cheeking account, -- or, the ledger for the checking account was not 
available. And therefore they makred it as a deficiency." 

MaloufTrial Transcript 11/19114 at 637~21-24. 

Hudson told .the Division during its investigation that the payments were a good thing 
because it meant Malouf would borrow less from UASNM. 

121 

I think he occasionally, you know- you know, you see from our complaint Dennis 
borrowed money from the company a lot. So a check from Moe meant less borr(lwing for 
me, or us as a company at times. So I was somewhat aware when he was in need ofmoney 
or not And he would come down and - you know, usually he would hit the American· 
Express or something like that. 

Division's Ex. 229 Hudson Tr: 106:15-22 
UNDISPUTED 

122 The fact that UASNM was directing bond trades through Branch 4GE was not a secret at 
any time from 2004 to 2011. 

QAnd during that period oftime, 2004 through 2007, were you aware that Mr. 
Malouf would sometimes trade UASNM client funds through his Raymond James 
brokerage branch? 

A Yes. 

MaloufTrial Transcript 11/17/14 at 132:14-18 
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Q Now, I wanted to circle back again to the conflict of Raymond JamE.~s. During 
this time, 2008 through 2010, I think we established that you knew that the bcanch had 
been sold, that Mr. Malouf was receiving payments from Mr. Lamonde, and you also 
knew that Mr. Malouf was sending a large majority of the bond trades that he did to 
Raymond James; correct? 

AMm-hmm. 

Malouf Trial Transcript 11117/14 at 253:11-18 

UNDISPUTED 

123 LaMonde could not afford to purchase Branch 4GE outright, and agreed to pay over time 
using revenues generated by the branch. 

124 

DISPUTED 

No evidence is cited in support ofthis contention. 

The quarterly variances between the commissions generated at Branch 4GE and the 
payments made to Malouf are inconsistent with an agreement to pay l00% of 
commissions. 
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Division' s Ex. 203 
DISPUTED 

·The cited evidence indicates that Lamonde' s payments to Malouftotaled $1 ,06~,084.13, 
which equaled 99.4% of Lamonde's commissions. See also Exhibit A to Malot1fs Brief 
which shows payments to Malouf for the first six months of 2008 were within 5% of the 
commissions earned. 

125 From 2008 through the beginning of2011 (12 quarters) there are only two quarters during 
which the payments made by LaMonde to Malouf are within 5% of the commissions 
earned. The average variance between the payments and commissions over tl 1e entire 
time frame is almost 30%. 
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Division' s Ex . 203 
DISPUTED 

The cited evidence indicates that there are three such quarters, and the total 
variance is only .6%. 

126 The significant and repeated variances between the commissions generated at Branch 4GE 
and the payments made to Malouf demonstrate that the similarity between the total 
commissions and total payments at the end of three years, upon which the Division relies, 
is more likely a coincidence than the product of a secret agreement. 

DISPUTED 

No evidence is cited in support of this contention. 

127 If LaMonde had agreed to pay Malouf 100% of the co~issions he could have easily 
calculated that amount. 
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DISPUTED 

No evidence is cited in support ofthis contention. 

LaMonde was making payments to Malouf for the purchase of Branch 4GE when and as 
he could afford to do so. 

128 

DISPUTED 

No evidence is cited in support ofthis contention. 

129 Kopczynski claimed that Malouf and LaMonde had a secret agreement in order to shift 
blame for UASNM'~ purported regulatory issues to Malouf. 

DISPUTED 

No evidence is cited in support ofthis contention. 

130 Malouf is not high on Kopczynski's ''favorites list.~' 

QDo you bear personal animosity towards Mr. Malouf? 
A Well, I wouldn't consider him high on my favorites list. 

MaloufTrial Transcript 11/21/14 at 1270:19-22 
UNDISPUTED 

131 Because the payments made by LaMonde to Malouf were based upon branch revenues 
without regard for any specific transactions, they were not tied to the successful 
completion ofany specific transactions. 

DISPU1ED 

No evidence is cited in support of this contention. Further, from 2008 through May 2011, 
Malouf received transaction-based compensation from Lamonde for the bond transactions 
at issue in this case. PFOF 17. 

132 Don Miller, who is Malouf and UASNM's accolintant, reviewed the PPA and considered 
the nature ofthe payments that Malouf received. He determined the payments should not 
be treated as ordinary income because they were clearly not commissions. 

Q Okay. So, the -- these proceeds were, if I understand you correctly, reported as 
~~~~~ . 

A Yes. So, he received  at the same time -- the same year he sold the business, he 
received a Fonn 1099 miscellaneous, which is the form that you use when somebody 
provides a service and you have -- and you pay them for that service and~ therefore, you 
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No evidence or authority is provided for this contention, and the contention is 
incorrect, as established at the hearing and in the Division's post-hearing briefing. Mr. 
Malouf failed to disclose his agreement with Lamonde. 

PFOF 6, 79, 82. 

14 Malouf did not receive commissions. The payments received were in connecti..,n with 
the sale ofthe branch_ 

DISPUTED 

No evidence or authority is provided for this contention, and the contention is 
incorrect, as established at the hearing and in the Division's post-hearing briefing. 
Malouf acted as a broker and received transaction-based compensation from Lamonde 
for the bond transactions at issue in this case. PFOF 16, 17. 

15 Malouf did not receive "substantially all" the commissions from UASNM's bond 
trading. The amounts paid to Malouf were substantially different tbun the 
commissions generated by U.ASNM bond trades. The Division's own calculations 
indicate that, on a quarterly basis, payments to Malouf differed substantially from the 
commissions generated by UASNM bond trades by as much as 61%, and often differed 
by 20-40%. There was no reason and no incentive for LaMonde to pay commissions 
to Malouf. The_l)B.yments were for the branch pmchase. 

DISPUTED 

No evidence or authority is provided for this contention, and the contention is 
incorrect, as established at the hearing and in the Division's post-.hearing briefing. 
AdditionaJiy, Lamonde's payments to Malouf totaled $1 ,068,084.13, which equaled 
99.4% of Lamonde's commissions, and From 2008 through May 2011, ~1alouf 

received transaction-based compensation from Lamonde for the bond transactions at 
issue in this case. PFOF 16, 17. 

16 Reliance by an alleged perpetrator of securities fraud on professional advico may 
preclude a finding that he acted with the requisite scienter, where the professional 
"blesses" the perpetrator's work and is not a participant in the alleged fraud. S.E.C. v. 
Huff, 758 F.Supp.2d 1288, 1351-1352 (S.D. Fla. 2010). 
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uUitimately, the Court concludes that the SEC has not established scienter with regard 
to the accounting of the shareholders' equity misrepresentations and omissions. 
Although this issue is very close, the auditors were clearly aware of the fact that they 
were counting letters of credit as assets and that Certified had workers, compensation 
claims liabilities, making this issue different :from the preceding one where the auditors 
had no knowledge of the fraudulent nature of the letters of credit. Second, the 
presentation of the accounting relating to the shareholders' equity should depend upon 
GAAP principles, and, while the Court concludes that the auditors in this case did not 
make this aspect of the financial statements GAAP-compliant, they nevertheless 
"blessed" the accounting treatment of the shareholders' equity as being in compliance 
with GAAP. Where a company provides its auditors with all of the information 
necessary for the auditors to make a detennination regarding an acceptable way in 
which to treat the information under GAAP, the company should be able to reJy upon 
the auditors' advice, as long as the company did not consph·e with the auditors in an 
effort to deceive. Here, the SEC has not presented evidence that the auditors were 
involved in the scheme to *1352 defraud, although the auditor LaForgia was under the 
SEC's control and could have testified had the SEC wished to call him. Under these 
circwnstances, the Court does not find the requisite scienter with regard to the n1aterial 
misrepresentations and omissions involving the accounting treatment of the 
shareholders~ equity.'7 

UNDISPUTED, but noted that the cited authority requires all of the information 
necessary to make a determination be provided; Mr. Malouf hid the truth about his 
arrangement with Mr. Lamonde, so reliance on professional advice does not support 
his defense. PFOF 79, 82. 

17 UASNM and Kopczynski ceo relied on ACA to perform mock SEC audits and to 
advise UASNM with respect to compliance issues. Malouf, as CEO, delegated the 
compliance responsibilities to, and relied on, Kopczynski to advise UASNI\.1 with 
respect to compliance issues and take appropriate action. 

DISPUTED 

Mr. Malouf rnay not legitimately rely on professional advice in this case because be 
hid the truth about his arrangement with Mr. Lamonde. PFOF 79, 82. S.E.C. v. Huff, 
758 F.Supp.2d 1288, 1351-1352'(S.D. Fla. 2010). 

18 Sections 206(1) and 206(2) make it unlawful for any investment adviser by me of the 
mails or any means or instrumentality of interstate commerce, directly or indirectly: 
(1) to employ any device, scheme, or artifice to defraud any client or prospective 
client; and (2) to engage in any transaction., practice, or course of .. business which 
operates as a fraud or deceit upon any client or prospective client. 

UNDISPUTED 
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19 The "device, scheme, or artifice" language [in Sections 206(1) and 206(2)] is the same 
as in Rule lOb-5 and the same standards apply, except as to scienter in the case of 
206(2). Carroll v. Bear. Stearns & Co., 416 F. Supp. 998, 1001 (S.D.N.Y. 1976). 

"In Count ll of her proposed pleading, plaintiff purports to state a claim not raised in 
the original complaint based on Section 206 of the Investment Advisers Act, 15 U.S.C. 
s 80b-6. The wording ofthis provision,2 making it unlawful ''to employ any device, 
scheme or artifice to defraud", is identical to the language employed in R. lOb-5. 
Consequently, the same pleading requirements with respect to particularity and 
scienter apply which requirements we have already found not to have been n1et. See 
Abrahamson v. Fleschner (S.D.N.Y.l975) 392 F.Su_pp. 740, 750." 

UNDISPUTED 

20 Under § 206(2) of the Advisers Act the actions must at least be negligent. S.E.C. v. 
Steadman, 967 F.2d 636, 643 n.5 (D.C. Cir. I 992). 

"Similarly, a violation of§ 206(2) of the Investment Advisers Act may re:-.1 on a 
:finding of simple negligence. See SEC v. Canitai Gains Research Bureau, Inc .. 375 
U.S. 180, 195, 84 S.Ct. 275, 284, 1 1 L.Ed.2d 237_{1963)." 

UNDISPUTED 

21 Malouf did not violate Section 206(1) and (2) ofthe Advisers Act. 

DISPUTED 

No evidence or authority is provided for this contention:t and the contention is 
incorrect, as established at the hearing and in the Division's post-hearing brieftng. 

22 Malouf did not have an undisclosed agreement with LaMonde to receive substantially 
all the commissions from UASNM's bond trading. As such, Malouf did not fail to 
disclose any "secret commissions." 

DISPUTED 

No evidence or authority is provided for this contentio~ and the contention is 
incorrect, as established at the hearing and in the Division's post-hearing briefmg. 
And the undisclosed agreement was for Mr. Lamonde to pay close to 100% of 
commissions to Mr. Malouf. 
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regular business, issues or promulgates analyses or reports concerning securities." 15 
u.s.c. 80b-2(11). 


DISPUTED 


No evidence or authority is provided for the contention that Malouf was a '4registered', 
investment adviser. 

40 Malouf s conduct of meeting with and soliciting clients and providing advice to 
investors as to the merits of securities is consistent and typical of an investment 
adviser. This conduct does not establish that Maloufwas acting as a broker. 

DISPUTED 

Mr. Malours solicitation and advice, combined with receiving commissions for bond 
transactions, shows that his conduct was consistent with a broker. PFOF 16, 17. 

41 Malouf did not receive commissions. Pa}inents Malouf received from LaMonde were 
a portion of revenues earned by Branch 4GE paid as consideration for the pUtthase of 
the branch pursuant to the PPA. 

DISPUIED 

Malouf acted as a broker and received transaction-based compensation from uunonde 
for the bond transactions at issue in this case. PFOF 16, 17. 

42 1M 2420-2 sets forth the procedure by which FINRA member firms may pay 
continuiJm commissions to non-members. 

DISPUTED 

1M 2420-2 must be interpreted in view of SEC No-Action Letters that provide 
guidance on the interpretation ofFINRA rules and are relied upon in the securities 
industry. FOF 76. 

43 1M 2420-2 provides that '~e payment of continuing commissions in connection with 
the sale of securities is not improper so long as the person receiving the commissions 
remains a registered representative of a member of the Association. However, 
payment of compensation to registered representatives after they cease to be employed 
by a member of the Association - or payment to their widows or other beneficiaries 
- will not be deemed in violation of Association Rules, provided bona fide contracts 
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call for such payment." 

UNDISPUTED. but noted that 1M 2420-2 must be interpreted in view ofSEC No-
Action Letters that provide guidance on the interpretation ofFINRA rules and are 
relied upon in the securities industry. FOF 76. 

44 1M 2420-2 does not set forth any requirement that a broker retire from the securities 
industry. 

Q All right So, you're reading that paragraph. Is there anything in there that 
references retirement as a requirement? 

A The information about how he can pay his widow or beneficiary? 
QWell, it says, nto pay him or to his widow or other beneficiary." 
A Right Right. 
Q So nothing in there about retirement? 
A Not to ~y knowledge. 

MaloufTrial Transcript 11/20/14 at 1044:12-21 

DISPUTED 

1M 2420-2 requires that a broker retire from the securities industry. PCOL 3-5. 

45 To establish its claim for aiding and abetting a violation of§§ 206(1), 206(2), and 207, 
the Division must show: (1) a primary or independent securities law violation; (2) the 
aider and abettor's knowing and substantial assistance in the primary violation; and (3) 
awareness or knowledge by the aider and abettor that his role was part of an activity 
that was improper.. S.E.C. v. Slocum, Gordon & Co., 334 F.. Supp. 2d 144, 184 (D.R.I. 
2004). 

UNDISPUTED 

46 "The element of substantial assistance is met when, based upon all the citc1llil~tances 
SUI'l'ounding the conduct in question, a defendant's actions are a 'substantial causal 
factor' in bringing about the primary violation.'' S.E.C. v. K.W. Brown & Co, 555 F. 
Supp. 2d 1275, 1307 (S.D. Fla. 2007}. 

UNDISPUTED 

47 "The awareness requirement can be satisfied by extreme recklessness, which can be 
shown by red flags, suspicious events creating reasons for doubt, or a danger so 
obvious that the actor must have been aware of the danger of violations.'' S.E.C. v. 
K.W. Brown & Co., 555 F. Sup_p. 2d 1275, 1307 (S.D. Fla. 20Q7). 
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have to report that to the IRS using that fonn. In this case, these payments - my 
understanding was that they were for sale proceeds. In other words, these were payments 
he made to compensate Mr. Malouf for the sale of the business. So, that was an incorrect 
or inconsistent reporting of the sale proceeds. Ifhe was going to report the sales proceeds, 
he should have put it on a 1099 for a -- B, for a sale of proceeds for a busine~s, not for 
services. So, we call this in-and-out reporting. You put it in, you take it out, and then you 
put it in the correct place on the return. So, that -- it's not that it's not being reported on the 
tax return, it's that it's being repo~d in the correct place eventually. It's just that the IRS is 
going to look for it here, but we take it out here and move it to the Schedule D:- and then 
we'll ask the payor to correct the 1099 reporting eventually. 

Q And then ultimately does that get reported as a capital gain rather than income? 
A Yes. Yes. 

MaloufTrial Transcript 11/24/14 at 1578:18-1579:22 
DISPUTED 

The cited testimony does not say that the payments to Malouf were clt3at'ly not 
commissions. 

133 

• 

The payments from LaMonde to Malouf are capital gains from the sale of a business, not 
income. 

QAnd then ultimately does that get reported as a capital gain rather than income? 
A Yes. Yes. 

Malouf Trial Transcri_pt 11/24114 at 1579:20-22 
DISPUTED 

The tax fonns Mr. Miller referred to were incomplete drafts and have not been .filed. Mr. 
Miller was also undet" the false illlpression that the Purchase of Practice Agreement was a 
bona fide contract entered into in late 2007. 

134 LaMonde made payments to Malouf as an ex-broker to compensate him for the s:ue ofhis 
branch, not to compensate him for transactions. 

DISPUTED 

No evidence is cited in support of this contention. Further, from 2008 through May 2011, 
Malouf received transaction-based compensation from Lamonde for the bond transactions 
at issue in this case. PFOF 17. 

135 Malouf read infonnation regarding NASD 2420 on the RJFS intranet, and he revi~wed the 
plain language ofthe rule on the FINRA website. 

Q Okay. I know you testified earlier that you did look at the Raymond James. 
website. Somebody had directed you there. 
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AMm-hmm. 
QI believe you also testified you looked at Rule 2420 on the federal website? 
A Correct 
Q An~ did you feel like you had a working understanding ofRule 2420? 
A Yes. 

MaloufTrial Transcript 11120/14 at I041: 15-24 
UNDISPUTED 

136 Malouf relied on NASD 2420 when seUing Branch 4GB to LaMonde. 

Q All right. So:~ what did you do as you were investigating how to conduct the sale 
to Moe Lamonde? Why don't you walk us through that. 

A At first, that I was pointed to the transition website at Raymond James that bas 
the methodology, and they cited the NASD rule. And I went out onto the internet and I 
read the NASD rule there, and I looked at the rules. You can't open up - et cetera, et 
cetera. And I thought that it was fairly straightforward and proceeded. 

Q Okay. I know you testified earlier that you did look at the Raymond James 
website. Somebody had directed you there. 

AMm-.hmm. 
Q I believe you also testified you looked at Rule 2420 on the federal website? 
A Correct. 
QAnd did you feel like you had a working understanding of Rule 2420? 
AYes. 

' 
Malouf Trial Transcript 11/20/14 at 1041:5-.24 
DISPUTED 

It is undisputed that Mr. Malouf attempted to rely on NASD 2420 when Lam<1nde was 
forced to produce a written sales agreement in 2010, it is disputed that Malouflatew of or 
relied upon NASD 2420 when he sold the branch to Lamonde in 2007. 

137 It would be unusual for a buy-sell agreement to be entered more than a year after accounts 
had been transferred. 

Q Okay. Now:~ would it make any sense to you that a year and a half after accounts 
had been transferred there would then be a buy-sell agreement? Is that consistent with 
anything in your prior experience? 

A No, it's not consistent. 

MaloufTrial Transcript 11/19114 at 683:14-19 
UNDISPUTED 

138 Malouf did not solicit new business or open new accounts for Branch 4GB after 2007. . 
DISPUTED 
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No evidence is cited in support of this contention. Further, Mr. Malouf acted as a broker 
dealer making bond transactions and received transaction-based compensation. PFOF 17, 
22. Mr. Malouf's proposed COL 40 concedes that he solicited clients after 2007 and the 
evidence indicates that he would have traded bonds on behalf of those clients through 
Branch4GE. 

139 After selling Branch 4GE Maloufs securities work was limited to inves1lnen1 advisory 
work at UASNM. 
DISPUTED 

No evidence is cited in support of this contention. Further, Mr. Malouf acted a~ a broker 
dealer making bond transactions and received transaction-based compensation. PFOF 17, 
22. 

140 When Malouf left RJFS he could have transferred to any other broker-dt:aler and 
continued doing business as a broker, but chose not to so he could focus his efforts on 
UASNM. 

QNow, did you consider other options, in addition to selling the branch to Mr. 
Lamonde, at the point in time Raymond James told you that it was tmcomfortable with 
your dual registration? 

A I looked ~t several lateral broker-dealers, and the complexion that it would take 
to move the business to that branch, yes. 

QSo, what would -- how would that change have been different than the sale of 
the branch to Mr. Lamonde? 

A That I would have maintained my registration would have been the biggest 
difference. 

QSo, you would essentially just move your registration from Raymond James to a 
different broker-
dealer?. 

A Yes. 
Q I assume that would have required the same sort of disclosure about your 

registration that had previously been made with UASNM? 
A Yes. 
Q H you had done that and had you disclosed it, could you have continued to 

receive the commissions 
on the business as you had before? 

A Yes. 
Q Did you ever consider not being associated with any broker-dealer and just· 

moving your clients to 
UAS? Was that an option? 

A I considered it, but the smaller accounts would not have met - they wouldn't 
have received the best treatment. I believe that Maurice would have taken care of the 
smaller accounts much better than even I would have. 
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Malouf Trial Transcript 11121/14 at 1039:17-1040:23 
DISPUTED 

No evidence actually supports the contention that Mr. Malouf could have transferred to 
another broker-dealer. No other broker-dealer so testified and this "evidence", is merely 
self-serving speculation by Mr. Malouf. 

141 Malouf's actions are entirely consistent and typical with those of a registered investor 
adviser, not a broker. 
DISPUTED 

No evidence is cited in support of this contention. Further, Mr. Malouf acted a~ a broker 
dealer making bond transactions and received transaction-based compensation. PFOF 17, 
22. 

142 To the extent Kopczynksi did not fully know the terms of Maloufs agreen1ent with 
LaMonde, he should have asked. 

QSo, why didn't you ask him? 
A I believe I should have asked him. 

MaloufTrial Transcript 11121/14 at 1332:16-17 
DISPUTED to the extent "should" constitutes a legal conclusion without any basis in law, 
but only based on the opinion ofMr. Kopczynski. 

143 Hudson did not ask about or investigate the agreement between Malouf and LaMonde 
because he did not think it was part of his role or any ofhis business. 

A Well, again, I thought that this is their transaction, and you know, in n1y role at 
UAS, my rolewas to investigate that kind of stuff. And it was a transaction between the 
two ofthem, but I did not investigate it. 

MaloufTrial Transcript 11/18/14 at 140:23-141:2 
UNDISPUTED 

144 A CCO should review and approve drafts of a website before it is published and review 
the website to ensure what was approved actually made it on the screen . 

. 
Q Sme. You'd look at the website; right? 
A Sure. Well, you'd look at the drafts before they ever go up on the website. 
QRight 
A And then you look at the website to make sure that what you approved actually 

made it onto the screen. 

Malouf Trial Transcript 11118/14 at 449:10-16 
DISPUTED to the extent ''should" constitutes a legal conclusion without any basii in law, 
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but only based on the opinion of Mr. McGinnist who did not testify that one "should" 
review a website, but only that he did. 

145 Malouf reasonably believed that Kopczynskit Hudson, and Ciambor were all sufficiently 
experienced and qualified for their positions and the attendant duties. 

Q And I think we've already talked about the ownership shares, so I won't go back 
over that. From that point fonvard, could you describe the roles of yourself and Mr. 
Hudson and Mr. Kopczynski within the UAS organization just briefly. 

A Mr. Hudson was the managing partner and chief financial oflicer. His 
credentials and background led him to a very solid person there. 

MaloufTrial Transcript 11/20/14 at 1018:3-10 

taaa••••••·~·····~•••••••••~•••••••·~···•••••••••••·~···•••••••·~···M••••• 

Q Why did you delegate the compliance functions to Mr. Kopczynski? 
A When I first came to Universal Advisory SelVices~ I wasn,t quite Sl.l.rC what an 

ADV was. And he was a registered 24 principal and had all the extenuating licenses, 
credentials, navigation tools, through the regulators; and he was an accredited investment 
fiduciary and a certified financial planner. He had all the credentials necessary, in my 
eyes:7 at that time, to safely navigate us through the waters. 

Q During the period 2008 until you were tenninated, did you believe that Mr. 
Kopczynski- well, actually, I guess, through the end of2010, because he ceased being the 
chief compliance officer at the end of2010; right? 

CCO? 

A Yes. 
Q From 2008 through 2010, did you believe he was attentive to his duties as the 

A Until December of2010 I thought that to be true. 
Q Did you have any reason to think he was not attending to those duties? 
A Not at that time. 

MaloufTrial Transcript 11120/14 at 1062:9-1063:6 

·······~·················~···················~············~·············~· 

Q So, Mr. Ciambor told you that he worked at the SEC? 
A Yes. 

MaloufTrial Transcript 11120/14 at 1127:18-20 
UNDISPUTED 

146 At best, the evidence showed that from time to time another broker-dealer offered a better 
price and the trade was done at that broker-dealer, or RJFS offered to match the price. 

A ''Sometimes Raymond James had the best bid, so I would buy through them. 
Other times~ they would not initially have the best bid, so I would have to match the best 
bid in order to get the business. The trades were checked from time to time for 
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compliance. I always sought to seek the best execution on all bond trades including those 
concerned with Raymond James"  or, "concerning Raymond James.•• 

MaloufTrial Transcript 11/20/14 at 1007:24-1008:6 

···••*************** 

QWhat if you came to Raymond James with a Schwab bid that might hnve been a 
little below the Raymond James price, what might happen then? 

A I'd give them the opportunity to beat it, and sometimes all they cC~uld do is 
match it But again, on occasions I would run it through Raymond James and let them 
execute it I worked in the same building with these people and didn't think the elient was 
being harmed at all. 

Malouf Trial Transcript 11/20/14 at 1225:6-14 
DISPUTED 

The evidence showed that in at least some cases, shopping bond trades among brokers 
resulted in a broker offering a better price than Raymond James. PFOF 41. 

147 There was no evidence of a trade placed at RJFS when a better price was available at the 
time from another broker..dealer. 

DISPUTED 

No evidence is cited in support of this contention, and Mr. Malouf's failure to seek best 
execution resulted in payment ofexcessive commissions. PFOF 48-59. 

148 Malouf reviewed the condition ofbond markets generally each morning. 

A I'd always arrive very early, and I had all the financial infotmation front various 
literature -newspapers, Wall Street Journal, etcetera. Spent my time- fair share of time, 
on squawk box. 

Malouf Trial Transcri_pt 11/20/14 at 11 03: 1-4 
DISPUTED 

The cited evidence indicates merely that Respndent read the Wall Street Journal and 
watched Squawk Box on television. 

149 When Maloufreviewed BondDesk information provided by LaMonde he knew it reflected 
data from 160 or more different broker-dealers and that he was being shown tlte 5 best 
prices/bid/ask on a particular bond. 

Q And so, on this BondDesk marketing piece, do you see in the top paragraph 
there  why dont you go ahead and read that into the record. 
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A "In the industry there is such.. -- "there is much capital ... at risk, success is 
dependent upon the liquidity and execution. With over 125,000 live quotes and more than 
10,000 bid-wants, the BondDesk ATS executives 20,000 transactions per day." 

Q "Executes"
A Sorry. 

QRight. "Executes 20,000 transactions per 2 day"? 

AMm-hmm. 

QRight? Okay. So, down to the left-hand box there, about halfway do\\'11, it talks 


about "access commingled inventory.'' Do you see that? "From over 160 
broker-dealers"? 


A Yes. 

Q Do you see where I am? 

AMm-bmm. 
Q "And link to a distribution network of over 2,000 btoker-dealers." Do you see 

that? 
AYes. 
Q nAnd more than 100,000 financial advisers.'' Did you understand that to be the 

case when you were working at Raymond James with this tool? 

AYes. 


MaloufTrial Transcript 11/20/14 at 1100:16-1102:19 
DISPUTED 

There is no cited evidence supporting that Mr. Malouf ''was being shown the 5 be~ 
prices/bid/ask on a particular bond." 

Some broker dealers are simply better than others at transacting certain kinds ofsecurities.150 

A Well, nonnally, a bond trader would know what broker-dealers do good jobs on 
different types of bonds. So, some ·broker-dealers do better jobs on municipals, some do 
better jobs on corporates, some are just plain price competitive and they do great jobs on 
agencies and Treasuries. 

Malouf Trial Transcript 11/18/14 at 552:2-7 

UNDISPUTED 


The RJFS commission grids are integral to RJFS' policies and procedures to ensure it met 
its best execution obligations. 

151 

Q "Is largely determined by our clearing Broker/Dealer." And then it says, 
"Raymond James Financial Services has determined that the standard conunission 
schedules provide a good indication of what is reasonable compensation in instances 
where the finn is not acting as a market maker, and therefore will not permit the 
commission on any agency trades to exceed the finn's published standard commissions." 

Malouf Trial Transcript 11120/14 at 111 t :8-15 
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Division's Ex. 127 
DISPUTED 

There is no cited evidence indicating that the "commission grids are integral.'' 1be RJFS 
commission grids are also only applicable to RJFS, they are not applicable to an 
investment adviser company like UASNM. PFOF 36. 

152 It was not detennined which Fonns ADV introduced were drafts and which Olles were 
finals that were filed and/or disseminated. 

Q Would you agree with me that you would at least skUn or review the ADVs? 
A Yes, from time to time. But let me pause and say that I'm not sure what ADV I 

was looking at, as there were amendments in three years. So, what I looked at and what 
was filed or what was kept, I don't know. My earlier testimony said, yes, I did. But now 
that I found out that there were so many changes that Mr. Kopczynski and, I guess, Mr. 
Hudson were makin to the ADV I'm not sure what it is that I looked at. I'm not sure 

66 




SEC ~ SECSECV llJOS8/10102/02/2015 17:05 FAX 3038441088 

which one or what language was used and what wasn't used in the Part IT. Not Part II, the 
second half. 

MaloufTrial Transcript 11120/14 at 992:12-23 

********** 

Q I understand that. And as I said, this is a chart recreated by the SEC. All rm 
trying to determine is, how-- how we could ever know which of these Fonns ADV were 
actual and which were just draft. And I'm sort of relying on you, as the chief C<'ltlpliance 
officer, to help me with that. 

A As I sit here right now, I couldn't help you with that. 

MaloufTrial Transcript 11/21114 at 1352:7-15 
DISPUTED 

All or most of the Fonn ADVs created between October 1, 2009 and April 12, 2010, 
portions of which are reflected in Exhibit 193, were provided to UASNM clients. PFOF 
100. 

153 Kopczynski claims he reviewed and approved the content posted on UASNM's website 
and to ensure the accuracy of the finns Fonns ADV. 

Q Did you ever look at the website with your chief officer hat on to ensure that the 
representations on there were accurate? 

A Sure. 
Q Did you look at other marketing materials with the same view? 
A Yes. 

MaloufTrial Transcript I 1121/14 at 1354:12-18 

154 

UNDISPUTED 

Under its agreement with UASN~ ACA was obligated to provide changes to the Fonns 
ADV when necessary, submit them to Kopczynski for approval, and ensure they were 
filed. 

QSo, just to summarize and to make sure that I'm clear on your testimony. Your 
decision, as the chief compliance officer ofUASNM, was to not take any further action on 
the disclosure ofthe conflict that you knew existed tmless ACA told you to do that? 

A Not tell me to do it-
QAnd- I'm sony. Go ahead. 
A Their responsibility to us was to change the ADV, submit them to u:-. for our 

approval, and then file them. 

MaloufTrial Transcript 11/21114 at 1342:11-20 
UNDISPUTED 
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155 Kopczynski claims to have reviewed the UASNM website and believed it to be accurate 
in 2008. 

QActually, my question wasn't that at all. My question previously wa'i7 did you 
actually review the website and the marketing materials after they'd been published to 
make sure that they were factually 
accurate? 

A I believe I did. 
Q So, then, the question is, if they were factually accurate - and you know that the 

SEC is taking issue with those; right? 
A Yes. 
QThen did those just escape your attention, was it an oversight, or did you not 

review those particular ones? 
A No, I'm pretty sure that I reviewed them. And I would also say that I would 

believe them to be accurate at the time. 

Malouf Trial Transcript 11/21114 at 1356:14-1357:4 
UNDISPUTED 

156 Neither Hudson nor Kopczysnki took any action to remove language from the UASNM 
website regarding UASNM being "free of conflicts of interest'' until2012, despite being 
specifically advised by ACA in its 2007 and 2009 annual reports that such language was 
problematic. 

Q What did you do? 
A Well, I believed it to be accurate at the time. 
QDo you see the recommendation ofACA to the right.ofthat? 
AI do. 
QDoes it recommend that UASNM amend that language? 
A It does. 

MaloufTrial Transcript 11121/14 at 1363:13-21 

•••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••• 

QAnd J guess, by this point now, in 2012, approximately five years after you were 
first advised by ACA, you've now corrected the problem? 

A Correct. 

Malouf Trial Transcript I I/21/14 at 1369:21-24 
UNDISPUTED 

157 In October 2009 Kopczynski, Hudson, and Ciambor knew that UASNM was directing 
trades through RJFS, but they did nothing to ensure disclosure on UASNM's Fo1m ADV. 
that RJFS was a broker-dealer through which UASNM did business. 
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A Ye~ they were directing trades through Raymond James. 

QAnd you see in item 12.B that Raymond James 


is not disclosed as a broker-dealer -- that is- that UAS sends business through; right? 
A Yes. 
Q And you would agree with me that it should have been disclosed? 
A Yes. 

Malouf Trial Transcript 11/19/14 at 825:20-826:3 
DISPUTED 

Prior to 2010, Mr.. Malouf did not tell his employees at UASNM that he was receiving 
payments from Lamonde based on .commissions earned on trades he made through 
Lamonde's Raymond James branch, and told Ciambor that his relationship with RJFS had 
been severed. PFOF 79, 82. Thus, Mr. Malouf concealed the infoiiQation that should 
have been disclosed. 
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DMSION'S RESPONSE TO MALOUF'S PROPOSED CONCLUSIONS 0}' LAW 


No. Proposed Conclusion ofLaw 

I Section 17(a)(l) makes it unlawful for any person in the offer or sale ofany securities 
by the use of any means or instruments oftransportation or commwtication in 
interstate commerce or by use ofthe mails, directly or indirectly to employ any device, 
scheme, or artifice to defraud. 

UNDISPUTED 

2 "To establish a violation of § 17(a)(l), the Division must prove (1) a rraaterial 
misrepresentation or materially misleading omission, (2) in the offer or sale of a 
security, (3) made with scienter.77 S.E.C. v. Morgan Keegan & Co.. Inc., 678 F.3d 
1233, 1244 (11th Cir. 2012) . . 

DISPUTED 

A violation of Section 17(a)(l) may also be proven by a scheme to defraud. COL 13. 

3 Scienter can be found where a defendant acted with an "intent to deceive, manipulate, 
or defraud." S.E.C. v.. Steadman, 967 F.2d 636, 641 (D.C. Cir. 1992), quoting fmst & 
Ernst"- Hochfelder. 425 U.S. 185, 193 (1976). 

"The Supreme Court has made clear that to establish a violation of section 1O(b) ofthe 
Securities Exchange Act., Rule 1 Ob-5, section 17(a)(I) of the Securities Act, and 
section 206(1) of the Investment Advisers Act, the SEC must prove that the appellants 
acted with an "intent to deceive, manipulate, or defraud" ..." 

UNDISPUTED 

4 Scienter may include "severe recklessness" or "extreme recklessness," which is Iimited 
to those highly unreasonable omissions or misrepresentations that involve not 1nerely 
simple or even inexcusable negligence, but an extreme departure from the standmds of 
ordinary care, and that present a danger of misleading buyers or sellers which is either 
known to the defendant or is so obvious that the defendant must have been awar..: of it. 
S.E.C. v. Huff, 758 F.Supp-2d 1288, 1351-1352 (S.D. Fla 2010). 

"Thisjy_pe ofdeliberate ign_orance involving Certified's ability to obtain its lifeblood of 
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workers' compensation insurance was, at best, severely reckless and satisJies the 
scienter element. Indeed, Certified and Huft' s actions evidence an extreme de-parture 
from the standard ofordinary care and were severely reckless." 

UNDISPUTED 

5 To establish a violation of § 17(a)(3), the Division must show (1) a n1aterial 
misrepresentation or materially misleading omission, (2) in the offer or sale of a 
security, (3) made with negligence." S.E.C. v. Morgan Keegan & Co.. Inc., 678 F.3d 
1233, 1244 (.I lth Cir. 2012) 

I 

DISPUTED 

A violation of Section 17(a)(3) may also be proven by a scheme to defraud. COL 13. 

6 Section 17(a)(3) focuses on the "effect of particular conduct on members of the 
investing public, rather than upon the culpability of the person responsible." Aaron v. 
S.E.C., 446 U.S. 680, 697 (I980). 

UNDISPUTED 

7 Section 1O(b) makes it unlawful for any person, directly or indirectly, by the use ofany 
means or instnnnentality of interstate commerce or of the mails, or of any facility of 
any national securities exchange to ,use or employ, in connection with the purchase or 
sale of any security registered on a national securities exchange or any security not so 
registered, any manipulati'Ve or deceptive device or contrivance in contravention of 
such rules and regulations as the Commission may prescribe as necessary or 
appropriate in the public interest or for the protection ofinvestors. 

UNDISPUTED 

8 Rules lOb-S(a) and 10b-5(c);1 promulgated under § IO(b), make it unlawful for any 
person, directly or indirectly, by the use of any means or instrumentality of interstate 
conunerce, or of the mails or of any facility of any national securities exchange: (a) to 
employ any device, scheme, or artifice to defraud, or (c) to engage in any act, practice, 
or course of business which operates or would operate as a fraud or deceit upon any 
person, in connection with the purchase or sale ofany security. 

UNDISPUTED 
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9 "To prove a violation of§ IO(b) and Rule IOb-5, the Division must show (1) a Jnaterial 
misrepresentation or materially misleading omission, (2) in cormection with the 
purchase or sale of a security, (3) made with scienter." S.E.C. v. Morgan Keegan & 
Co., Inc.. 678 F.3d 1233, 1244 (lllh Cir. 2012). 

DISPUTED 

A violation of 1O(b) and Rule I Ob-5 may also be proven by a scheme to defraud. 
PCOL 10.12. 

10 Malouf did not violate Section 17(a)(l) and 17(a)(3) ofthe Securities Act. 

DISPUTED 

No evidence or authority is provided for this contention, and the contention is 
incorrect, as established at the hearing and in the Division's post-hearing briefing. 

11 Malouf did not violate Section 1O(b) of the Exchange Act and Rule I Ob-S(a) and 10-b
S(c). 

DISPUTED 

No evidence or authority is provided for this contention, and the contention is 
incorrect, as established at the hearing and in the Division's post-hearing briefing. 

12 Maloufdid not commit a manipulative or deceptive act in fUrtherance ofa scheme. 

DISPUTED 

No evidence or authority is provided for this contention, and the contention is 
incorrect, as established at the hearing and in the Division's post-hearing briefine.. 

13 Malouf did not have an undisclosed agreement with LaMonde. The PPA, and any 
attendant understanding regarding accelerated payments, constituted a "bona fide 
contract" for the sale of Branch 4GE. 

DISPUTED 
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23 

24 

25 

PFOF 6. 

Section 207 of the Advisers Act makes it unlawful for any person willfully to make 
any untrue statement of a material fact in any registration application or re}l<)rt filed 
with the Conunission, or willfully to omit to state in any such application or report any 
material fact which is required to be stated therein. 

UNDISPUTED 

In order to establish the element of willfulness, the Division much show that Mr. 
Malouf intended to engage in the action alleged regardless of his knowledge that the 
act constituted a violation of the securities law. S.E.C. v. Moran, 922 F. Supp. 867, 
9()0 (S.D.N.Y. 1996). 

UNDISPUTED 

Reliance on professional advice negates a finding of willfulness. S.E.C. v. ~locum. 
Gordon & Co., 334 F. Supp. 2d 144, 181-82 (D.R..I. 2004). 

''The language in the ADV Fonn that the SEC argues compelled this disclosure 
referred not to bank accounts or to the process by which SG &. C facilitat<-:d f,inn 
trades, but rather asked Defendants to disclose the procedures the firm empl<•yed to 
address conflicts of interest created by engaging in finn trading and client Lrading 
simultaneously. Gordon, who prepared the ADV Form for SG & C, testified that he 
believed SG & Cts account structure was in compliance with the SEC at the time. This 
assumption was supported by both the two previous SEC examinations, which failed to 
note SG & C's account structure as a problem, and the finn's annual su.rprise 
examination by independent auditors Deloitte & Touche, which also failed to identify 
SO & C's account structure as a questionable practice. Indeed, Gordon testified that he 
believed SO & C's account structure was based on the Gardner and Preston Moss No
Action Letter issued by the SEC in 1982. See also Exhibits AA and 39. Gordon's 
testimony on these issues was unrebutted by the Commission, and the Court fmds 
Gordon's reliance on these external evaluations reasonable. 

In light ofthe foregoing, the Court is not persuaded that Gordon knew that the SG & C 
account structure in place at the time violated federal securities laws. Thus, the Court 
cannot conclude that he intentionally failed to disclose or willfully omitted this 
information from the firm's filings. Whether Gordon acted with the requisite Jnental 
state for his actions to constitute a violation of the Advisers Act is *182 a question of 
fact. Valicenti Advisory SetVices. Inc. v. SEC. 198 F.3d 62, 65 (2d Cir.1999). Here, 
the Court does not find that Gordon intentionally or willfully omitted materiai facts 
from his SEC filings. As willfulness is an element of a Section 207 violation, _,·ee 15 
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U.S.C. 80b--7, the Court concludes that the Commission failed to meet its bl.ltden on 
this claimt and rules in favor ofthe Defendants on Count 6." 

DISPUTED 

Mr. Malouf may not legitimately rely on professional advice in this case because he 
hid the truth about his arrangement with Mr. Lamonde. PFOF 79, 82. S.E.C. v. Huff, 
758 F.Supp.2d 1288, 1351-1352 (S.D. Fla. 2010). 

26 Kopczynski reasonably relied on ACA to evaluate what infonnation should be 
disclosed on UASNM's Fonns ADV. Similarly, Malouf reasonably relied upon 
Ko......,...J .......ki and ACA. 

DISPUTED 

Mr. Malouf may not legitimately rely on professional advice in this case because he 
hid the truth about his arrangement with Mr. Lamonde. PFOF 79, 82. S.E.C. v. Huff, 
758 F.Supp.2d 1288, 1351-1352 (S.D. Fla. 2010). 

27 Malouf did not make any statements or omissions on any Fonn ADV. All UASNM 
Forms ADV were signed by Huds~n, who attested to their accuracy and tmtbfulness 
under penalty of perjury. Malouf did not sign the Forms ADV or attest to their 
accuracy. 

DISPUTED 

Mr. Malouf, as CEO, president, and majority shareholder of UASNM, assisted in the 
preparation ofUASNM Fonns ADV, had control over the Forms ADV, and had final 
and ultimate responsibility for UASNM's Forms ADV between 2006 and the end of 
2010. PFOF 98, 99, 1.02, 103. 

The Supreme Court's decision in Janus Capital Group, Inc. v. First De,.ivative 
Traders, 131 S.Ct..2296 (2011)~ regarding who is a "maker'' of statements under 
Section 1Ob of the Exchange Act is not applicable to other sections of the securities 
laws. SEC v. Daifotis, 2011 WL 3295139, at *5-6 (N.D. Cal. Aug. 1, 2011) (holding 
that "Janus was not a touchstone to change myriad laws that happen to use tht~ word 
'make' - it was a decision intgpreting primary liability under Rule 1Ob-5"). 

28 The disclosures in UASNM's Forms ADV were sufficient to put a reasonable investor 
on notice of potential conflicts of interest with RJFS. In nUillerous Fonn ADV Jilings, 
UASNM disclosed that (a) Malouf had an ownership interest in the RJFS bran.(:h and 
may receive compensation for transactions executed through the branch; (b) une or 
more employees of UASNM were also associated with RJFS and may r~eive 
compensation on transactions executed through the branch; and/or (c) that Malot tfwas 
associated with RJFS. 
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DISPUTED 

Malouf was at least extremely reckless in not disclosing his arrangement with 
Lamonde such that it could be disclosed in UASNM's Forms ADV. PFOF l 04. 

29 Rule 206(4)-I(a)(S), promulgated under § 206(4), provides that it shall constitute a 
fraudulent, deceptive, or manipulative act, practice, or course of business within the 
meaning of section 206(4) of the Act for any investment adviser, directly or indirectly, 
to publish, circulate, or distribute any advertisement which contains any untrue 
statement ofa material fact, or which is otherwise false or misleading. 

UNDISPUTED 

30 "To establish its claim for aiding and abetting, the Division must show: (1) a primary 
or independent securities law violation by an independent violator; (2) the aider and 
abettor's knowing and substantial assistance to the primary securities law violaror; and 
(3) awareness or knowledge by the aider and abettor that his role was part of an 
activity that was improper." S.E.C. v. Slocum. Gordon & Co., 334 F. Supp. ld 144, 
184 (D.R.I. 2004) 

UNDISPUTED 

31 '~ile it is unnecessary to show that an aider and abettor knew he was participating in 
or contributing to a securities law violation, there must be sufficient evidt'nce to 
establish 'conscious involvement in impropriety.'" ld. (quoting Monsen v. 
Consolidated Dressed Beef Co., 579 F.2d 793, 799 (3d Cir.1978). "This involvement 
may be demonstrated by proof that the aider or abettor 'had general awareness that his 
role was part of an overall activity that [was] improper.'" SEC v. Cofft!f, 493 F.2d 
1304~ 1316 (6th Cir.. 1974). 

UNDISPUTED 

32 Malouf did not aid and abet or cause UASNM,s violations of Section 206(1), 206(2) 
and 207 ofthe Advisers Act. 

DISPUTED 

No evidence or authority is provided for this contention, and the contention is 
incorrect, as established at the hearing and in the Division's post-hearing briefm@. 
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. 
33 Malouf did not aid and abet or cause UASNM's Violations of Section 206(4) of the 

Advisers Act and Rule 206_(4)-l(a)(S) 

DISPUTED 

No evidence or authority is provided for this contention, and the contention is 
incorrect, as established at the hearing and in the Division's post ..hearing briefiltg. 

34 Malouf did not fail to disclose his receipt ofpayments from LaMonde. 

DISPUTED 

No evidence or authority is provided for this contention, and the contention is 
incorrect, as established at the hearing and in the Division's post -hearing briefing. Mr. 
Malouffailed to disclose his agreement with Lamonde to UASNM clients and others. 

PFOF 6, 79, 82. 

35 To establish its claims under§ 15(a)(l) or§ 15C(a)(I)(A), the Division must show that 
Malouf was a "broker," meaning "any person engaged in the business of effecting 
transactions in securities for the account ofothers." 15 U.S.C. § 78c(a)(4}(A). 

UNDISPUTED 

36 The Exchange Act does not define "effecting transactions," and various factors 
detennine whether a person is a "broker." S.E.C. v. Kramer, 778 F. Supp. 2d 1320, 
1334 (M.D. Fla._ 2011 ). 

"Because the Exchange Act defines neither ''effecting transactions', nor "engag(ing] in 
the business,'' an array of factors determines whether a person qualifies as a broker 
under Section 15(a). See DeHuff v. Digital Ally, Inc., 2009 WL 49085~1, *3 
(S.D~Miss.2009~ee, J .). '' 

UNDISPUTED 

37 Factors which may be considered to detennine if a person is acting as a "broker', 
include whether the person: (1) works as an employee of the issuer; (2) receives a 
commission rather than a salary; (3) sells or earlier sold the securities of another issuer; 
(4) participates in negotiations between the issuer and an investor; (5) provides either 
advice or a valuation as to the merit of an investment; and (6) actively (rather than 
passively) finds investors. S.E.C. v. Kramer, 778 F. Supp. 2d 1320, 1334-35 (M.D. 
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Fla. 2011). (citation omitted). Whether an individual receives commissiqns 011 sales is 
a "hallmark" ofa broker. Id. 

"The most frequently cited factors, identified in S.E.C. v. Hansen. 1984 WL 2·U3, *10 
(S.D.N.Y.1984), consist of whether a person (1) works as an employee of the issuer, 
(2) receives a commission rather than a salary, (3) sells or earlier sold the securities of 
another issuer, (4) participates in negotiations between the issuer and an investor, (S) 
provides either advice or a valuation as to the merit of an investment, and (6) actively 
(rather than passively) finds investors. See also Comhusker Energy Lexington. LLC v. 
Prospect St. Ventures. 2006 WL 2620985, *6 (D.Neb..2006) (Bataillon, J.) (identifying 
as evidence of broker activity a person's "analyzing the financial needs of an issuer,'' 
''recommending or designi~g financing methods," discussing ""details of St.'curities 
transactions," and recommending an investment); S.E.C. v. Martino. 255 F.Supp.2d 
268, 283 (S.D.N.Y.2003) (Pollack, J.); S.E.C. v. Margoli!la, 1992 WL 279735 
(S.D.N.Y.l992) (Leisure, J.) (finding evidence of "brokerage activity'' in the 
defendant's "receiving transaction-based compensation, advertising for clients, and 
possessing client funds and securities."). 

••••••••••a•••••••••••••••••••••••••••••••••••••••••••••••~••••••~••••• 

Cornhusker describes "transaction-based compensation•' as "one of the hallmarks of 
being a broker-dealer." 2006 WL 2620985 at *6 (stating that "[tJhe underlying c-.oncem 
has been that transaction-based compensation represents a potential incentive for 
abusive sales practices that registration is intended to regulate and prevent."). In other 
words, transaction-based compensation is the hallmark of a salesman. By contrast, a 
person's recommending a particular investment or participating in a negotiation 
typically occurs in an array ofdifferent commercial activities and professional pursuits, 
including brokering." 

UNDISPUTED 

38 Malouf did not engage in any conduct that would classify him as a "brok~r, for 
pumgses ofSection 151aXl) and 15C(l!){_lJ(A). 

DISPUTED 

Malouf acted as a broker and received transaction-based compensation from Lwnonde 
for the bond transactions at issue in this case. PFOF 16, 17. 

39 Malouf was a registered investor adviser. An investment adviser is "any person who, 
for compensation, engages in the business of advising others, either directly or through 
publications or writings, as to the value of securities or as to the advisability of 
investing in, purchasing, or sellin_g_ securities, or who, for compensation and as part of a 
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UNDISPUTED 

48 "Reckless conduct is, at the least, conduct which is highly unreasonable and which 
represents an extreme departure from the standards of ordinary care ... to the extent 
that the danger was either known to the defendant or so obvious that the defendant 
must have been aware of it'' Rolf v. Blyth, Eastman Dillon & Co., 570 F .2d 38, 47 
(2d Cir. 1978); Monetta Fin. Servs.. Inc. v. S.E.C.• 390 F.3d 952, 956 (7th Cir. 2004). 

UNDISPUTED 

49 Best execution involves "execut[ing] securities transactions for clients in such a 
manner that the client's total cost or proceeds in each transaction is the most fitvorable 
under the circumstances." Intexpretive Release Concerning the Scope of Section 28(e) 
of the Securities Exchange Act of 1934, Exchange Act Release No. 23,170 (Apr. 23, 
1986). Meeting this standard requires "consider[ing] the full range and quality of a 
broker's services in placing brokerage including, among other things, the value of 
research provided as well as execution capability, commission rate, fmancial 
responsibility, and responsiveness ...." ld. Best execution "is not [determined by] 
the lowest possible commission cost but whether the transaction represents 1he best 
qualitative execution for the managed account." I d. (em~hasis added)_ 

UNDISPUTED 

50 The only specific SEC requirement for ensuring compliance with best execution is 
''periodic and systematic review' of the procedures employed for best execution_ See 
Exchange Act Release No. 23,170 (A_pr. 23, 1986J. 

DISPOTED 

See In the Matter ofAnderson, Release No. 48352, 2003 WL 21953883, August 15, 
2003, (finding Respondent liable for charging excessive commissions). 

51 The periodic and systematic review was Kopczynski's responsibility as CCO. ACA 
conducted (or said it conducted) such a review every year and told UASNM that it was 
complying with its best execution obligations. Malouf reasonably relied on these clean 
rep_orts as a validation ofhis bond tradin_g_ activity. 

DISPUTED 

Mr. Malouf may not legitimately rely on professional advice in this case because he 
hid the truth about his arrangement with Mr. Lamonde and failure to seek best 
execution. PFOF 39, 40, 55, 79, 82. S.E.C. v. Huff, 758 F.Supp.2d 1288, 1351-1352 
(S.D. Fla. 201 01 
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52 The Division has not identified any bond trades that it can attribute to Malouf. 

DISPUTED 

Maiouf directed the majority (between 60% and 95%) of the 81 bond trades identified 
by Dr. Gibbons. PFOF 48. 

Maloufwas primarily the person at UASNM who identified which bonds should be 
purchased for UASNM customers. FOF 288. 

Mr_ Hudson identified specific trades done by Mr. Malouf during the bearing. Malouf 
Trial Transcript 11117/14 112:10-124:22 (Hudson}. 

53 The Division has not identified any specific comparable trades against which it could 
be established that UASNM failed to obtain best execution. 

DISPUTED 

The evidence showed that in at least some cases, shopping bond trades among brokers 
resulted in a broker offering a better price than Raymond James. PFOF 41. 

54 SEC enforcement actions brought plll'Suant to the Secwities Act the Exchange Act, or 
the Advisers Act are subject to a five year statute of limitations. See 28 U.S C.A. § 
2462; Gabelli v. S.E.C., 133 Ct. 1216, 1219-23 (2013). 

"Except as othenvise provided by Act of Congress, an action, suit or proceeding for the 
enforcement of any civil fine, penalty, or forfeiture, pecuniary or otherwise, shall not 
be entertained unless commenced within five years from the date when the claim first 
accrued if, within the same period, the offender or the property is found within the 
United States in order that proper service may be made thereon." 28 U.S.C.A. § 1462 

uThis statute of limitations is not specific to the Investment Advisers Act, or even to 
securities law; it governs many penalty provisions throughout the U.S. Code. Its 
origins date back to at least 1839, and it took on its current fonn in 1948. See Act of 
Feb. 28, 1839, ch. 36, § 4, 5 Stat. 322." 

DISPUTED 

By its express wording, Section 2462 applies only where the SEC seeks relief that a 
court deems punitive - "any civil ftne, penalty, or forfeiture, pecuniary or otherwise.':t 
Section 2462 does not limit the time for the SEC to file claims seeking equiwble or 
remedial relief such as disgorgement, pennanent injunctions, or officer and d1rector 
bars. PCOL 30, 31. 
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55 The statute runs from the date of the conduct, and there is no applicable "fraud 
discovery rule.'' Gabelli v. S.E.C., 133 Ct. 1216, 1222-24 (2013). 

"In a civil penalty action, the Government is not only a different kind of 
plaintiff, it seeks a different kind of relief. The discovery rule helps to ensure that the 
injured receive recompense. But this case involves penalties, which go beyond 
compensation, are intended to punish, and label defendants wrongdoers. See Meeker v. 
Lehigh ValleyR. Co.. 236 U.S. 412,423,35 S.Ct. 328,59 L.Ed. 644 (1915) (a penalty 
covered by the predecessor to § 2462 is "something imposed in a punitive way for an 
infraction ofa public law"); see also Tull v_ United States. 481 U.S. 412, 422., I07 S.Ct. 
1831, 95 L.Ed.2d 365 (I987) (penalties are ''intended to punish culpable individuals,'' 
not ''to extract compensation or restore the status quo"). 

Chief Justice Marshall used particularly forceful language in emphasizing the 
importance oftime limits on penalty actions, stating that it "would be utterly repugnant 
to the genius of our laws'' if actions for penalties could "be brought at any distance of 
time." Adams v_ Woods. 2 Cranch 336, 342, 2 L.Ed. 297 (1805). Yet grafting the 
discovery rule onto § 2462 would raise similar concerns. It would leave defendants 
exposed to Government enforcement action not only for five years after their 
misdeeds, but for an additional uncertain period into the future. Repose would hinge on 
speculation about what the Government knew, when it knew it, and when it should 
have known iL See Rotella. 528 U.S., at 554, 120 S.Ct. 1075 (disapproving a rule that 
would have "extended the limitations period to many decades" because such a rule was 
"beyond _any limit that Congress could have contemplated" and "would have th\\arted 
the basic objective ofrepose underlying the very notion ofa limitations period''). 

Detennining when the Government, as opposed to an individual, knew or 
reasonably should have known ofa fraud presents particular challenges for the courts. 
Agencies often have hWldreds ofemployees, dozens ofoffices, and several levels of 
leadetShip. In such a case, when does "the Government'" know ofa violation? Who is 
the relevant actor? Different agencies often have overlapping responsibilities; is the 
knowledge ofone attributed to all?"

••• 
As we held long ago, the cases in which "a statute of limitation may be suspended by 
causes not mentioned in the statute itself ... are very limited in character, and are to be 
admitted with great caution; otherwise the court would make the law instead of 
administering it" Amy v_ Watertown fNo. 21 130 U.S. 320, 324, 9 S.Ct. 537, 32 L.Ed. 
953 (1889) (internal quotation marks omitted). Given the lack of textual, historical, or 
equitable reasons to graft a discovery rule onto the statute of limitations of§ 2462, we 
decline to do so." 

DISPUTED 

The continuing violation doctrine provides that an action is timely filed if it i:~ filed 
within the required limitations period measured from the date the unlawful conduct 
stopped. PCOL 32. 
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56 The :five-year statute of limitations contained in 28 U.S.C. § 2462 applies to all forms 
of relief sought by the Division. SEC v. Graham, 21 F. Supp.3d 1300, 1308-10 {S.D. 
Fla. 2014). 

"As discussed above, the Supreme Court, in a unanimous opinion issued last 
term, had occasion to interpret the scope of the phrase '~hen the claim .first accrued" 
contained in § 2462, and decided that the most natural meaning ofthe phrase is that a 
claim accrues when the act giving rise to the claim actually occurs. Gabe/li, 133 S.Ct 
at 1220-21 (further holding that the SEC, when acting in its enforcement capacily, 
cannot take advantage ofthe fraud discovery rule to delay the date ofaccrual). While 
the Supreme Court there expressly declined to reach the question whether injunctive 
reliefand disgorgement are also covered by § 2462, as the question was not properly 
before it, id at 1220 n. 1, this Coun believes that the long-held policies and practices 
that underpin the Supreme Court's unanimous opinion in Gabelli, as well as the text of 
the statute itself, require the conclusion that§ 2462 does reach all forms ofreliei· 
sought by the SEC in this case. 

In declining to allow the SEC to take advantage ofthe fraud discovery rule in 
bringing an enforcement action (as opposed to an action where the Govenunent itself 
is a victim of a ftaud), the Supreme Court expressed great concern for "leav[i~g] 
defendants exposed to government enforcement action not only for five years after 
their misdeeds, but for an.additional uncertain period into the future." ld at 1223. The 
Court reaffirmed that it would reject a rule that would " 'extend[ ] the limitatioru. 
period to :r;nany decades' because such a rule was 'beyond any limit that Congres.'i could 
have contemplated' and 'would have thwarted the basic objective ofrepose underlying 
the very notion ofa limitations period.'" ld (quoting Rotella 11. Wood, 528 U.S. 549:p 
554, 120 S.Ct. 1075, 145 L.Ed.2d 1047 (2000))- The Court invoked ChiefJustict 
Marshall's "particularly forceful language ... emphasizing the importance oftime limits 
on penalty actions" that "it would be utterly repugnant to the genius ofour laws if 
actions for penalties could be brought at any distance oftime." Gabelli. 133 S.Ct. at 
1223 (quoting Adams v. Woods. 2 Cranch 336, 342, 2 L.Ed. 297 (1805) (MarshaH, 
CJ.)). 

The Court reaffinned that statutes oflimitation, which "provide security 'md 
stability to human affairs," are indeed "vital to the welfare ofsociety." ld at 122 l 
(internal citations and quotation marks omitted). And the Court underscored the 
importance of ''the basic policies ofall *1310 limitations provisions: repose, 
elimination ofstale claims, and certainty about a plaintiffs opportunity for recovl:ry 
and a defendant's potential liabilities." ld._ Ultimately, the Court tmanimously 
reaffirmed the principle that "even wrongdoers are entitled to assume that their sins 
may be forgotten." ld (quoting Wilson v. Garcia. 471 U.S. 261,271, 105 S.Ct. 1938, 
85 L.Ed.2d 254 (1985)). 

The SEC's position with regard to § 2462-that it does not apply where, as here, 
the SEC seeks disgorgement, injunction, and declaratory relief.-would make the 
Government's reach to enforce such claims akin to its unlimited ability to prosecute 
murderers and rapists. For supp_ort ofthis position, the SEC points to United Stat,·s v! 
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Banks. 115 F.3d 916, 919 (11th Cir. l997), wherein the Eleventh Circuit held th<Lt 
"absent a clear expression of Congress to the contrary-a statute of limitation does not 
apply to claims brought by the federal govenunent in its sovereign capacity.'' The 
Court in Banks, pointing to two district court decisions from outside the Eleventh 
Circuit, concluded that the "plain language of§ 2462 does not apply to equitable 
remedies,"6 and that therefore the "clear expression of Congress" required before 
application of the statute oflimitations was not present in§ 2462./d The Eleventh 
Circuit in Banks, however, as well as the only published district court decision it relied 
on regarding§ 2462's coverage of equitable remedies, dealt with a different kind of 
equitable remedy seeking to enjoin a different kind ofharm than at issue in this ~;ase. 
In both Banks and Hobbs, the United States in its sovereign capacity sought to enforce 
the Clean Water Act, and in each case sought to enjoin the discharge offill into U.S . 
waters. See id at 918 ; Hobbs. 736 F.Supp. at 1407. The harm complained ofwa:; 
continuing in nature in both cases, and enjoining the continuing harm was the purpose 
ofthe enforcement action; it was not to punish defendants for discharging the fill. 
Because the injunction sought was not in nature a "penalty," which is expressly 
covered by § 2462, there was no "clear expression of Congress" that § 2462 should 
apply to bar the government's enforcement action in that case. 

In essence, the SEC's argument in this case is that because the words "declaratory 
relief," "injunction," and ''disgorgement" do not appear in § 2462, no statute of 
limitations applies. The principles underlying the Supreme Court's decision in Gabel/i, 
however, counsel against accepting the SEC's argument Penalties, "pecumary or 
otherwise," are at the heart ofall forms of relief sought by the SEC in this case. First of 
all, by its very terms, the SEC's complaint seeks to have the Court, by way of a 
declaration that the defendants have violated the federal securities laws, "label 
defendants wrongdoers." See Gabelli. 133 S.Ct. at 1223 (discussing what constitutes a 
penalty and then invoking the powerful words of Chief Justice Marshall that " it would 
be utterly repugnant to the genius of our laws if actions for penalties could be brought 
at any distance oftime"). Similarly, the injunctive relief sought by the SEC in this case 
forever barring defendants from furore violations of the federal securities laws can be 
regarded as nothing short of a penalty "intended to punish," especially where, as here, 
no evidence (or allegations) of any continuing harm or wrongdoing has been pre~;ented. 

Finally, the disgorgement of all ill-gotten gains realized from the alleged • 1311 
violations of the securities Jaw~i.e. , requiring defendants to relinquish mont!y and 
property-can truly be regarded as nothing other than a forfeiture (both pecuniary and 
otherwise), which remedy is expressly covered by § 2462. To hold otherwise would be 
to open the door to Government plaintiffs' ingenuity in creating new terms 1or the 
precise forms of relief expressly covered by the statute in order to avoid its 
application." 

DISPUTED 

The continuing violation doctrine provides that an action is timely filed if it i 5 filed 
within the required limitations period measured from the date the unlawful conduct 
stopped. PCOL 32. 
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57 This proceeding was instituted June 9, 2014, and therefore all claims, fines, penalties, 
or forfeitures are limited to conduct that occurred after JWte 9, 2009. 

DISPUTED 

By its express wording, Section 2462 applies only where the SEC seeks relief that a 
court deems punitive- "any civil fine, penalty, or forfeiture, pecuniary or otherwise." 
Section 2462 does not limit the time for the SEC to file claims seeking equitable or 
remedial relief such as disgorgement, pennanent injwtctions, or officer and director 
bars. PCOL 30, 31. The continuing violation doctrine provides that an action is timely 
filed if it is tiled within the required limitations period measured from the date the 
unlawful conduct stopped. PCOL 32. 

58 
As CCO Kopczynski was responsible for ensuring that a multi-bid process was 
occurring for bond trades. 

Q Now, are you aware that there has been expert testimony in this case that 
requires, or that purports to require, a multiple bid process with every bond trade? 

A Am I aware that? 
Q That that opinion has been expressed in this case. 
A Yes. 
Q And you're aware that that's how the advice came about that ACA has given 

to UASNM; correct? 
A That is correct. 
Q Was that the process and procedure back in 2008? 
A It was my undetstanding it was; correct 
QAll right. As chief compliance officer, were you the person responsible for 

ensuring that that process and procedure was followed? 
A I would have been. 

MaloufTrial Transcript 11121/14 at 1291:16-1292:8 

DISPUTED 

Mr. Malouf was responsible for ensuring his own bond trading satisfied best execution 
requirements; when Mr. Malouf was CEO of UASNM he was "top dog" and Mr. 
Kopczynski and Mr. Hudson worked for him. FOF #197. 

59 Kopczynski was responsible for supervising Malouf's bond trading. 

Q Who supervised Mr. Maloufs bond tradmg? 
A I was -- I was the responsible party. 

MaloufTrial Transcript 11121/14 at 1311:9-10 
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DISPUTED 

Mr. Malouf was responsible for ensuring his own bond trading satisfied best e..'tecution 
requirements; when Mr. Malouf was CEO of UASNM he was "top dog, cllld Mr. 
Kopczynski and Mr. Hudson worked for him. FOF #197. 

60 Kopczynksi may have violated his fiduciary duty by failing to disclose payrrlents on 
FonnADV. 

DISPUTED 

No evidence or authority is provided for this contention. 

61 An investment adviser does not have to obtain multiple bids on every transaction. 

Q.Mr. Malouf is doing one bond trade in 2009 - okay? Outside the bid-ask 
spread, how many bids should he be getting? 

A Well, normally, a bond trader would know what broker-dealers do good jobs 
on different types of bonds. So, some broker-dealers do better jobs on municipals, 
some do better jobs on corporates, some are just plain price competitive and they do 
great jobs on agencies and Treaswies. So7 it's a case-specific question about ho\v many 
bids and asks you need, because it's the type of bond and it•s the type of broket-dealer 
that's going to be attracted to trading with you on that bond, because broker-dealers 
specialize, to some extent-- I mean, they specialize with respect to their practice and 
their trading preferences. 

QSo, it sounds to me like the answer is, it varies by circumstance? 
A Yes, it does. And it varies by type ofbond and broker-dealers that are trading 

it. 

MaloufTrial Transcript 11/18/14 at 551:24-552:18 

DISPUTED 

To seek best execution an investment advisor generally must obtain competing bid or 
ask prices from more than one broker-dealer. PFOF 35. 

62 It is a CCO' s duty to review trade tickets to confirm best execution is being achiC'ved. 

DISPUTED 
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No evidence or authority is provided for this contention. 

63 
Hudson, Kopczynski, and Ciambor had all the infonnation they needed tc• ensure 
UASNM's Forms ADV and marketing materials adequately and accurately disclosed 
UASNM's trading throu_@ RJFS while Malouf received _payments. 
DISPUTED 

Mr. Malouffailed to disclose his agreement with Lamonde. 

PFOF 6, 79, 82. 

64 

A contract is not voided when the parties do not explicitly follow its tenns, the parties 
may modify the contract through express or implied agreement, which may be shown 
by conduct. Medina v. Sunstate Realtv, Inc.. 889 P.2d 171, 173 (N.M. 1995) (parties 
to a written contract may modify that contract by express or implied agreetnent as 
shown by the words and conduct); Lalow v. Codomo. 101 So.2d 390, 393 
(Fla.l958} (noting that ''the actions of the parties may be considered as a means of 
determining the interpretation that they themselves have~laced UJ>Q_n the contrat-1''). 

UNDISPUTED 

65 
Contracts may be modified by non-conforming conduct by one party if the other party 
accepts the non-conforming performance. Medina v. Sunstate Realty. Inc., 889 P .2d 
171, 173 (N.M. 1995) (parties to a written contract may modify that contract by 
express or implied a~ement as shown by the words and conduct) 

UNDISPUTED 

66 

NASD 1M 2420-2 requires only that an agreement be "bona tide,, not that it be 
written. 

Q And I believe you expressed an opinion about the nature of the bona fide 
contract that's referred to in 2420-2. 

A Right. Just that's all it says - .,bona fide contract." It doesn't say "oral:' it 
doesn't say "written.'' So, bona fide is bona fide. A3 a lawyer, I certainly learned back 
in law school that oral contracts can be binding as long as there's a bona fide agreement 
in place prior to the tennination that says the individual who had previously been 
registered who was no longer registered --or, in the case of death, it would be the 
family members, usually the surviving spouse - they can continue to receive 
commissions after the date of registration. Because, ordinarily, a broker-dealer is not 
permitted to share couunissions with unregistered people. That's a violation ofFINRA 
rules. So, there has to be an exception to that rule if somebody who is no longer 
registered is going to somehow continue to receive commissions. So, FINRA ··way 
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before FINRA -- NASD concluded that i~s okay. It's okay for this nonregistered person 
to receive commissions, provided that you have a bona fide contract in place. 

Malouf Trial Transcript I 1121/14 at 1421:20-1422:17 

DISPUTED 

1M 2420-2 does not use the word ''written," but the clear implication from the rule, 
from interpretative guidance provided through things like SEC No-Action letters, from 
RJFS rules, and even ftom Malouf's own testimony is that any agreement under that 
rule must be written. PCOL 4; FOF 222; Malouf Trial Tr. 11/20/2014 at 1048:17
1049:1. 

67 
Upon initial receipt ofcoilllllissions by Branch 4GE, the fimds stop being comntissions 
and LaMonde was free to pay for any manner of business expenses with them~ whether 
goods, services, or repayment for financing. . 

DISPUTED 

No evidence or authority is provided for this contention, and the contention is 
incorrect, as established at the hearing and in the Division's post-hearing briefing. 
Malouf acted as a broker and received transactio~-based compensation from Lamonde 
for the bond transactions at issue in this case. PFOf 16, 17. 

68 It cannot reasonably be concluded from the quarterly payment amounts to Malouf that 
LaMonde had agreed to pay Malouf 1 OOo/o ofthe commissions. 

DISPUTED 

No evidence or authority is provided for this contention, and the contention is 
incorrect, as established at the hearing and in the Division's post-hearing btiefing. 
And the undisclosed agreement was for Mr. Lamonde to pay close to 100% of 
commissions to Mr. Malouf. PFOF 6. 

69 
The evidence supports a finding that LaMonde and Malouf agreed to a purchas'! price 
of approximately $1.1 miJiion, that the pmchase price was paid off early  in three 
years instead of four, and that extrapolating payments versus commissions over a 
fourth year approximates the 40% ofbranch revenue in the PPA. 

DISPUTED 

No evidence or authority is provided for this contention, and the contention is 
incorrect, as established at the hearing and in the Division's post-hearing briefing. 
And the undisclosed ~ment was for Mr. Lamonde to pay close to 100% of 
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commissions to Mr. Malouf. PFOF 6. 

70 
The payments from LaMonde to Malouf were merely a fonn of financing tied to 
Malouf's ability to pay, and they did not meet the definition of transaction-based 
compensation. . 

DISPUTED 

No evidence or authority is provided for this contention, and the contention is 
incorrect, as established at the hearing and in the Division's post-hearing briefing. 
Malouf acted as a broker and received transaction-based compensation from Liunonde 
for the bond transactions at issue in this case. PFOF 16, 17. 

71 Payment for participation in a trade is the essence ofa commission 

DISPUTED 

No evidence or authority is provided for this contention. 

72 
The wide variances between the commissions generated at Branch 4GE and the 
payments made to Malouf do not support a quid pt"o quo arrangement, and no 
inference can be drawn that the payments are tied to the commissions. 
DISPUTED 

The cited evidence indicates 1hat Lamonde's payments to Malouf totaled 
$1,068,084.13, which equaled 99.4% ofLamonde's commissions. 

73 Commissions are not a hallmark of broker activity in this case because they are not tied 
to broker activi!Y by Malouf. 

DISPUTED 

No evidence or authority is provided for this contention, and the contention is 
incorrect, as established at the hearing and in the Division's post-hearing briefing. 
Malouf acted as a broker and received transaction-based compensation from Latnonde 
for the bond transactions at issue in this case. PFOF 16) 17. 

74 If commissions were paid to Malouf, they were permissible under NASD 2420 and 
were not_paid to him as a broker. 
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DISPUTED 

From 2008 through May 2011, Malouf's arrangement with Lamonde did not comply 
with IM-2420-2 because while still receiving commissions after leaving Raymond 
James and not registered as a broker dealer, Malouf was affiliated with an investment 
adviser (UASNM) and was engaged in the securities business. PFOF 22. 

75 

As ofJanuary 2008 ownership of Branch 4GE had changed from Malouf to LaMonde, 
accounts had been transferred from Malouf to LaMonde pursuant to a list, and 
LaMonde started making payments to Malouf for the branch. These events ira and of 
themselves are conclusive evidence that a bona fide agreement for the sale of Branch 
4GE existed as ofJan~2008. 
DISPUTED 

Lamonde admitted that he and Malouf had no written agreement mttil Junt: 2010. 
PFOF 20. At whatever time it was reached, the real agreement was to pay dose to 
100% ofcommissions to Mr. Malouf. PFOF 6. 

76 
Malouf s work as an investment adviser for UASNM complied with the lang~mge of 
NASD2420. 

DISPUfED 

From 2008 through May 2011, Maloufs arrangement with Lamonde did not comply 
with IM-2420-2 because while still receiving commissions after leaving Raymond 
James and not registered as a broker dealer, Malouf was affiliated with an investment 
adviser (UASNM) and was engaged in the securities business. PFOF 22. 

The no-action letters cited and relied upon by the Division are not controlling or 
decisive, and they do not constitute binding rules, regulations, or intezpretations ofany 
rule or regulation. 

Amalgamated Clothing and Textile Workers Union v. SEC, 15 F.3d 254, 257 {2d Cir. 
1994) 

"Although courts may fmd SEC positions on enforcement as articulated in no·action 
77 letters persuasive in the circumstances, such positions are not binding on the district 

courts." 

Gryl v. Shire Pharmaceuticals Group PLC, 298 F.3d 136, 145 (2d Cir. 2002) 

"SEC no-action letters constitute neither agency rule-making nor adjudication and thus 
are entitled to no deference beyond whatever persuasive value they might ha" e, see 
Morales v. Quintel Entm't.. Inc.. 249 F.3d 115, 129 (2d Cir.2001); N.Y . ...hi!I 
Emnlovees' Ret. Svs. v. SEC__._ 45 F.Jd 7, 13 (2d Cir.l995); A.mahzamated Clothing & 
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Textile Workers Union v. SEC, 15 F.3d 254, 257 (2d Cir.1994). Indeed, "[e]ven when 
district courts have ruled in accord with no-action letters, they almost always have 
analyzed the issues independently of the letters.', N.Y. City Employees' Ret Sys., 45 
F.3datl3." 

DISPUTED 

The cited authority indicates that SEC no-action letters are persuasive authority, and 

Mr. Malouf's own expert Mr. Wolper testified that they provide guidance and are 

relied upon in the securities industry: 


Q Would you agree that SEC no-action letters provide guidance to the interpretation 

ofFINRA rules? 

A Yes. 

Q And would you agree that they are relied on in the industty? 

A Sure. 


Malouf Trial Transcript 11/21114 at 1498:7~12 (Wolper). 

Malouf could receive payments pursuant to NASD 2420 because he was eligible for 
78 FINRA membership and was not a disqualified person 

DISPUTED 

From 2008 tbrough May 2011, Maloufs arrangement with Lamonde did not comply 
with IM-2420-2 because while still receiving commissions after leaving Raymond 
James and not registered as a broker dealer, Malouf was affiliated with an invc.stment 
adviser (UASNM) and was engaged in the securities business. PFOF 22. 

A president/CEO of an investment adviser may delegate ultimate responsibility for the 
functions of a finn to other qualified individuals, whereupon the delegate a.·;sumes 
ultimate responsibility, not the CEO. 
Wolper Rebuttal Repo~No. 7 
RichardF. Kresge, Exchange Act Rei. No. 55988 (June 29, 2007), 90 SEC Docket 

79 3072, 3084 (citing Rita H Maim, 52 S.E.C. 64, 69 (1994)) 
''We have frequently emphasized that the president ofa brokerage finn is respon-;ible 
for the firm's compliance with all applicable requirements unless and until he or ~;he 
reasonably delegates a particular function to another person in the firm, and neither 
knows nor has reason to know that such person is not properly perfonning his or her 
duties." 
DISPUTED 

Kresge is a: broker-dealer case with limited if any applicability here, and in any case 
requires reasonable follow-up and review of delegation, which there is no evidence 
that Mr. Malouf did, as shown in the testimony ofMr. Malours expert, Mr. Wol11er; 
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Q Now, the Kresge case is a broker-dealer case, not an investment adviser case; 
correct? 
A Correct. 

Q But I'd like to ask you about a couple of statements in that case. Do you at~ree that 
assuring proper supervision is a critical component ofbroker-dealer operations? 
A Yes. 
Q Do you agree that it is not sufficient for the person with overarching supt:rvisozy 
responsibilities to delegate supervisory responsibility to a subordinate, even a capable 
one, and then simply wash his hands of the matter until a problem is brought to his 
attention? Implicit in the -- excuse me. bnplicit is the additional duty to folio'\\ up and 
review that delegated authority to ensure that it is being properly exercised. Do you 
agree with that? · 
A I do. As I said earlier, you need to add that caveat, which I didn't bother to put 
into my teport, but the president is responsible for the supervision unless he delegates 
that responsibility to another qualified individual and then neither knows nor bas 
reason to know that the delegate is not doing their job. So, implicit in that last phrase is 
the "need not" -- or, the obligation not simply to bury one's head in the sand, and then 
take steps to ensure that one•s delegate is in fact perfonning the responsibilitieN which 
he or she has been delegated. 
Q In this case, what did Mr. Malouf do to follow up and review the delegated 
authority? 
A What did Mr. Maloufdo as CEO to ensure that Mr. Kopczynski, as the compliance 
officer, was doing what Mr. Kopczynski had been delegated? I don't know. 

MaloufTrial Transcript 11!21/14 at 1488:8-1489:23 (Wolper). 

80 
Hudson had a duty to ensure the accuracy and completeness ofUASNM's Forms ADV 
because he attested to their accuracy and completeness when he signed them or 
allowed others to sign them on his behalf 

UNDISPUTED, but Mr. Malouf, as CEO, president, and majority shareholder of 
UASNM, assisted in the preparation of UASNM Forms ADV, had control over the 
Forms ADV, and had fmal and ultimate responsibility for UASNM's Forms ADV 
between 2006 and the end of2010. PFOF 98, 99, 102, 103. 

81 
ACA had a responsibility as UASNM's compliance consultant to properly advise 
UASNM re_g_arding disclosures in its marketing_ materials and regul_ato_rr filings. 

UNDISPUTED, but Mr. Malouf, as CEO, president, and majority shareholder of 
UASNM, assisted in the preparation of UASNM Forms ADV, had control O"- er the 
Fonns ADV, and had final and ultimate responsibility for UASNM's Fonns ADV 
between 2006 and the end of 2010_ PFOF 98, 99, 102, 103. Malouf was at least 
extremely reckless in not disclosing his arrangement with Lamonde such that it could 
be disclosed in UASNM7 s Fonns ADV. PFOF 104. 

· 
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ACA specifically agreed to undertake responsibility to properly advise lJASNM 
82 regarding disclosures in its marketing materials and regulatory filings in exchange for 

substantial compensation, and Malouf reasonably believed ACA was doing its job. 

DISPUTED 

Mr. Malouf, as CEO, president, and majority shareholder of UASNM,. assisted in the 
preparation ofUASNM Forms ADV7 had control over the Forms ADV, and had final 
and ultimate responsibility for UASNM's Forms ADV between 2006 and the end of 
2010. PFOF 98, 99, 102, 103. Malouf was at least extremely reckless in not 
disclosing his arrangement with Lamonde such that it could be disclosed in UASNM's 
Forms ADV. PFOF 104. 

"Best execution" is not defined in federal securities laws or regulations. 83 

UNDISPUTED 

There is no regulatory requirement for an investment adviser to obtain multiple bids on 
bond transactions. 

QLet's tum to tab 20, please. 

Was it - was it your understanding in 2008 to 2011 that that was a regulatocy 


requirement, that a broker-dealer obtain multiple bids on bond transactions? 
A A broker-dealer or -
Qrm sorry. I said that wrong.84 
A - or advisers? 

Q Thank you. An investment adviser. 

A It's not a specific requirement, no. 

Q And as a compliance expert, are you aware of any SEC--published guidance 


indicating that that would be a requirement? 

A No. 


MaloufTrial Transcript 11/19/14 at 802:24-803:12 

DISPUTED 


To seek best execution an investment advisor generally must obtain competing bid or 
ask prices from more than one broker-dealer. PFOF 35. 

A lack ofdocwnentation of a muJti..bid process in every instance is not proof that such85 a process did not occur, or that best execution was not achieved 

UNDISPUTED 


A trade-by-trade, real time comparison and analysis is not necessary to achieve best 
86 execution. 
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Wolper Report No. 11 

Wolper Rebuttal Report No. 5 

••*******•***** 
A Well, it's -- it's, you know to the  in a world without much guidance, thars 

one ofthe seminal statements on how one achieves best execution. And what the 
release talks about is a systematic and periodic review ofbest execution. It does not 
talk about the need to do a best execution analysis on a real-time, trade-by-trade basis. 

The only way you can do a systematic, peri'odic review ofbest execution is on a 
periodic look-back basis, retrospective basis, to see how you did. And, well7 so, that's 
what- that's the most important point about that release. I will say, ~ough, that's not 
Mr. Maloufs obligation. 

MaloufTrial Transcript 11/2 t114 at 1409:1-13 
DISPUTED 

As Dr. Gibbons stated in his rebuttal report: 
·~widlMr. Wolllerdaac mwas1li41C~ dD ~1herti'IIIIIWpr00!5!a.,.. • .,_l'llx: 
basis. HawwYa'.. -~~~1h.irfnllinl.,.p1Mndoea •tu~tirntf'blsk.. .JmtbeE:a~Mt 

U.ilrull!:dlniRtadriiar......."bncllw~ iA n!l1'QspK'I dOaaaJ....,1bilt 

*+~.._...notDIIpplial tD .,_pn!SM!illl!ld CIDfiCiftuoas P"JICIISS ol p&xiac:lndls.Oftrtne 
~adwisor'I~IDD'Nilt'.IOUta..,.,. U. Ml pria!stheVpt frwa.ir dietltS INI::aaieaf tho 
~~U..,olftlbtasarRSUttoltblirraiMpocHL Tbe....atplaell!il~ 

~Mh nwtftnnlandold &ms~c ....Md ftlan! faradwilor~mntss:.. C..IIICZiOn 3A

3Einrar~ 

The.sU!ICiiiiiN 'lhat Mr. watper..,._ in~U 1fAt l'll!ilfler, ~-Malaufnor~hadan 

abllpdon on,...-...., net. ~-*lasi$to4NUre tllilttht-..anigns --~fmntRJFS 

mnstituted ~~ipoNIRWRI...,pobs: 

1. Mr. MalaufhB•ildlldalySqCDI1isdltflbwbidt indr.ldef 'die duty flfc~Jicenm. ~1M 

clutr1D be••••._,_.llld to aa inth! dJelat"s bl!5t na.t.Wllhoc a daubt._means 
wlllttt1ndeS art! IMine doN raMsame...,~Plmts2 Md J Wow toao. baadis~• 

.t.. lhl dl4ycoJet.._••llidsilftdmson a mutli!IIIOOA~basis (Ibis ct.aty is de5Dhci JtJ 
~.sllrDchure}, 

:i. 1he durv Mr. Malauf'IIBm...- a'CkelowHtCIOmmiuiDnJ 01 mlllk-tiPS or~when 

avallal)le wJddn 1be ~n:sQfthe IIAibl and IIM!IN'otet4sler. {Sell SKtians ~2 iilftd3 of 
mtr4'POft-, 

Ex. 244 at 3. 

87 
The failings of Ciambor, Hudson, and Kopczynski are attributable to their own 
culpable negligence, not concealment 1D' Malouf. 

DISPUTED 

No evidence or authority is provided for this contention, and the contentron is 
incorrect, as established at the hearing and in the Division's post-hearing briefing. Mr. 
Malouf hid the truth about his arrangement with Mr. Lamonde. PFOF 79, 82. 
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88 
Malours delegation of responsibility to others and his reliance upon them was 
reasonable, and negates any fmding ofscienter or negligence. 

DISPUTED 

Mr. Malouf Jl)ay not legitimately rely on professional advice in this case because he 
hid the truth about his arrangement with Mr. Lamonde and failure to se:k best 
execution. PFOF 39, 40, 55, 79, 82. S.E.C. v. Huf;t 758 F.Supp2d 1288, 1351-1352 
(S.D_ Fla 2010). 

89 Any alleged bann to investors has been rectified by the payment of compensation for 
purportedly excessive commissions. 

DISPUTED 

No evidence or authority is provided for this contention. 
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Dated this 2nd day of February, 2015 

Stephen C. cKenna 
Dugan Bliss 
Atrorneys for the Division ofEnforcement 
Securities and Exchange Commission 
Byron G. Rodgers Federal Building 
1961 Stout Street, Suite 1700 
Denver, CO 80294-1961 
Ph. (303) 844-1000 
Email: mckennas@sec.gov 
Email: blissd@sec.gov 
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